23175

Vancouver,
2

QO ~J O U > W

11
12
13
14
15
le
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47

Submissions by Mr. Macaulay 1
B.C.

THE

MR.

THE

MR.

THE
MR.

MR.
THE
MR.

MR.

MR.

December 11, 1989
(PROCEEDINGS RESUMED PURSUANT TO ADJOURNMENT)
REGISTRAR: In the Supreme Court of British Columbia this

11th day of December, 1989, in the matter of
Delgamuukw versus Her Majesty the Queen at bar, my

lord.

MACAULAY: My lord, I suppose our case 1is not yet quite
closed.

COURT: ©No. I don't think anyone said those magic words
yet.

MACAULAY: And that being so, if I may have leave to hand up
an affidavit of Judge Robert W. Metzger. Judge
Metzger deposes that he was a witness to the will, the
last will and testament of Wallace Barnabus Morgan.
May I say —- that's the original and there is a copy.
May I say that we have the will itself, the original
will in court. Judge Metzger has identified, has been
shown the will as the affidavit shows and he attaches
a copy of it to his affidavit. I suggest the original
not be marked. We intend to recommend to the
government official who has received it that it be
returned to the executor.

COURT: All right.

MACAULAY: Could that be marked as the next exhibit, my
lord?

RUSH: Well, I don't think so. Not yet, my lord.

COURT: All right.

RUSH: My practise has been that we would, I think, have a
number reserved and then subject to any
cross—examination that we might want to undertake.
This came into our hands, I think, Thursday or Friday
of last week and I don't think we have a position with
regard to this affidavit and the deponent. On the
face of it, it looks rather innocuous. I would like
just to —-- my principal concern is to determine what
other documents are around this document. These
things don't stand in splendid isolation.

MACAULAY: This one does. The will came floating in. I
think I made that clear last week. It hasn't got a
file.

RUSH: Well, it's always interesting for the plaintiffs to
determine how these things float around, my lord.

What we'd like to do is simply have it reserved. We
will take a position on it and then advise my friends.
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Submissions by Mr. Macaulay 1 MR. MACAULAY: It came in from

a plaintiff, I believe.

2 THE COURT: Yes, all right.

3 MR. MACAULAY: We can't make those inquiries because they are

4 plaintiffs.

5 THE COURT: The next number I believe is 1242. It will be given

6 that number tentatively and if I don't hear further

7 from you, Mr. Rush, or from someone on your side of

8 the table, it will become an exhibit. I hope, though,

9 that you can let us know one way or the other so that

10 all uncertainty can be removed.

11 MR. RUSH: Yes. Thank you.

12 THE COURT: Thank you.

13 MR. MACAULAY: On the subject of wills, we had expected that

14 Miss Peters, the custodial affiant who we have offered
15 for cross—-examination, would be examined last week.

16 But that wasn't to be and she will now be

17 cross—examined, as I understand it, on Friday, the

18 15th of December. We have —-- Mr. Grant says he wants
19 to see the estate files, all of the estate files

20 referred to in Mrs. Peters' affidavit and they will be
21 available for him on December 13 and 14 at the Justice
22 Research Centre and he can take whatever copies of

23 whatever documents that he wishes at that time. We

24 have made a member of the clerical staff available to
25 him. That brings us to the question of marking the

26 three volumes of wills. They are still sitting on the
27 edge of the table here. First, could I ask if your

28 lordship is available during the week of December 187

29 THE COURT: Yes. I think so.
30 MR. MACAULAY: If that's the case, if we can be reasonably sure

31 that your lordship will be available, then after the
32 cross—examination on December 15, which is a Friday,
33 and this is a date chosen by the plaintiffs, not by
34 ourselves.

35 THE COURT: That's the 15th?

36 MR. MACAULAY: 15, yes.

37 THE COURT: Yes.

38 MR. MACAULAY: In fact all of those three days, the 13th, 14th

39 and 15th, the two days for examination of the

40 documents, and 15th for cross—-examination, I suggest
41 that whatever submission the plaintiffs have regarding
42 the wills be made during the week of the 18th so that
43 we can finally end the matter.

44 THE COURT: What do you say about that, Mr. Rush?

45 MR. RUSH: I have this to say, my lord. That's a good

46 suggestion. I don't have any problem with it. The
47 only counter suggestion I might make is that the
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don't know that the whole of the day of the 15th is
going to be dedicated to that cross-examination and if
it isn't we might be able to deal with it on that day
at the end of the day.

COURT: What day of the week is it?

MACAULAY: That's a Friday.

COURT: 1I'd rather not -- you think you are convening in the
afternoon, Mr. Rush?

RUSH: Something in that order.

COURT: Well, if it's more convenient to your side and not
inconvenient to anyone else, I'll see about that sort
of thing. I expect to be here and I have to be

somewhere every second of my life. Might as well be
here as there.
MACAULAY: Well, can we —-- can we set a time? Is your

lordship sitting —-

COURT: No, the court won't be sitting and I don't have
jurisdiction anywhere except the Court of Appeal, so I
will be available.

MACAULAY: How shall we arrange that?

COURT: Oh, just speak with --

REGISTRAR: Miss Gosney.

COURT: Yes. We better go through the Supreme Court trial
coordinator, I think.

MACAULAY: Yes. Thank you, my lord. The next matter, as I
understand it, is no longer a bone of contention
between the plaintiffs and ourselves. It's the
overlays to the base map, the map that's been standing
over in the corner for all this time.

COURT: Yes.

MACAULAY: I'd like to hand up the overlays and have the
base map marked. The overlays I'm handing up are the
overlays showing the railways -- railway. Is only one
railway shown there. The B.C. Railway is not shown.
And then the maps showing the Federal presence other
than reserves, those are 28A and B now. The tag says
64A and B, but those -- that numbering was long since
abandoned. These are overlays of 29A and B showing
the small -- modest holdings of the —-

COURT: A is railroads, is it?

MACAULAY: Now, the railway map is numbered.

REGISTRAR: 31A and B, I think. Those big maps? 31A.

KOENIGSBERG: There is just one railway map.

MACAULAY: There is one railway map.

REGISTRAR: Five.

PLANT: Well, my lord. Exhibit 1223 --

is
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PLANT: -- is the railway's map and within the alienations
mapping series the Provincial numbering, that was
originally map five.

COURT: Yes. Well, we have this noted as being map five
C.N.R. and Grand Trunk Pacific Railway. Does it
include the B.C. Rail as well?

MACAULAY: Not the overlay doesn't.

PLANT: Well, I think it does.

COURT: It does.

MACAULAY: Oh, does it?

COURT: Yes. I can tell just looking at that that that's
obviously B.C. Railway running from nowhere to nowhere
on this map.

MACAULAY: On the exhibit itself it's shown.

COURT: Yes.

MACAULAY: I didn't -— I hadn't noticed it was shown on that
overlay.

COURT: Well, this redish line.

MACAULAY: Oh, yes.

COURT: I think it's the B.C. Railway. All right.

MACAULAY: It's not a Federal -- I mention 29A and B. I
misspoke myself. It's 31A and B in our numbering
system. The Federal presence.

COURT: Well, you have marked as 1227 map 31A.

MACAULAY: That's right.

COURT: Federal presence as of 1984.

MACAULAY: That's right, my lord.

COURT: All right. Well, now, just let me get something
else. There was another overlay that was reserved and
it --

MACAULAY: Reserved.

REGISTRAR: It was Jjust submitted. It wasn't given —--

COURT: Yes. It's just an aide-memoire. It doesn't seem to
have been admitted into evidence. I don't think you
asked it be admitted into evidence.

MACAULAY: Now, the plaintiffs have a submission to make
concerning missing reserves. We are waiting for that.

COURT: I see. All right. All right. Well, we can deal
with that when the time comes then.

MACAULAY: These are ones that I understand are not -- are
not now the subject of debate. I understand the
plaintiffs' position to be that they are —-- they prove

no more, no less than the exhibits that they mirror or
reflect in and of course that's true.

COURT: I am sure that's right. All right. Well, then,
what is it that you wish to do Mr. Macaulay? How do
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MACAULAY: Well, there is the base map. I ask that the base
map itself be marked and that these be marked exhibits
A, B and C respectively. Perhaps the rail --

COURT: Well, the base map is Mr. Macaulay's famous map that
hasn't yet been admitted as an exhibit, is it?

MACAULAY: Yes, my lord.

COURT: That's not opposed now?

RUSH: Pardon me?

COURT: That's not opposed now?

RUSH: I take it that my friend is assuring the court that
the base map is also reflected in some other evidence
in the court. That's -- and that's Exhibit 5, is it?

MACAULAY: Exhibit 5. There is a line on the base map
showing the then outer boundaries of the claim area
and it is intended to show the line on Exhibit 5, the
plaintiffs' Exhibit 5.

RUSH: Well --

MACAULAY: Nothing more than that.

RUSH: My lord, setting aside the line for the moment.

COURT: Yes.

RUSH: Is the base under the line the base of Exhibit 57
That was my question.

MACAULAY: No, it isn't.

COURT: Oh.

RUSH: And that's what I think we have to know is where does
that base come from?

MACAULAY: We have long since described where it came from
over -- we've been exchanging correspondence about
what that is over time. 1It's a shrinking of an NTS
map. And I thought that Mr. Grant had taken the
position on that that --

RUSH: Apparently he has, my lord. We have agreed to it.

COURT: All right. Well, then the base map will be the next
number which will be 1243, won't it, Madam Registrar?

REGISTRAR: Yes, my lord.

COURT: ©Now, just before you go on to it, Mr. Macaulay, I
have got a bunch of overlays on it already.

MACAULAY: Yes, my lord.

COURT: ©Now, what's the status of those interesting
documents?

MACAULAY: Well, those are overlays that were handed up by
the Province, I believe, Jjust looking at them from
here. They represent -- or did we? I don't remember
who handed them up. But they represent some of the
plaintiffs' exhibits except for the overlap.

COURT: Well, the first one is marked number 68 External
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1987.

MR. MACAULAY: That is a —-- that represents an -- in effect a
plaintiffs' exhibit and it compares it with an earlier
plaintiffs' exhibit. That's why the colouring is --

THE COURT: Is the 68 the number of the plaintiffs' exhibit
number?

MR. MACAULAY: Oh, no.

THE COURT: What does this 68 mean?

9 MR. MACAULAY: Well, those numbers we don't use any more.

10 THE COURT: All right. Then the second one is said to be

11 Internal Boundaries.

12 MR. MACAULAY: Yes.

13 THE COURT: And the third one is said to be House Territories.

14 MR. MACAULAY: Well, the plaintiffs from time to time have put

QO ~1I O U W

15 in exhibits. These all reflect plaintiffs' exhibits
16 and the plaintiffs have put in exhibits showing

17 various boundaries and that's what those are. They

18 are a reduced version of the plaintiffs' various

19 exhibits. I think what we better do is make

20 arrangements with the Registrar to identify which of
21 the plaintiffs' exhibits, that is prepare a tag for

22 those overlays, showing which of the plaintiffs'

23 exhibits that they represent.

24 THE COURT: Should I take them off and give them back to you?

25 They are not exhibits?

26 MR. MACAULAY: No. All right, my lord, yes.
27 THE COURT: I am giving back the three overlays that I have

28 become comfortable with for so long. And now we're
29 going to mark the underlying base map as Exhibit 1243.
30 All right. And then the first overlay then will be
31 the railway map which might conveniently be 1243

32 capital A.

33 MR. MACAULAY: Yes, my lord. Please.

34

35 (EXHIBIT 1243: Base map - claim territory)

36

37 MR. RUSH: My lord, my recollection is not sharp on this point,
38 but I had not thought that the B.C.R. line is

39 portrayed on that overlay as part of the Federal

40 Government's proof of its map.

41 MR. MACAULAY: It's on the map.

42 MR. PLANT: And it's in the book that was handed up as one of
43 the component parts of that alienations map.

44 THE COURT: Do you accept that, Mr. Rush?

45 MR. RUSH: I guess the Province has a sharper idea to that one.
46 I will take that.

47 THE COURT: We will put this on as the first overlay. Is there
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middle or something?
REGISTRAR: That's going to be 1243A.
COURT: Yes.
REGISTRAR: Railway.
COURT: I will need a tag on it, Madam Registrar.
REGISTRAR: Yes.

(EXHIBIT 1243A: Overlay - Railway)

REGISTRAR: Mr. Rush is looking at the other two.

COURT: Yes.

RUSH: Yes. Yes. I am satisfied.

MACAULAY: Then if 1243B could be the —-- what was 31A.

COURT: There is two here.

MACAULAY: The first of the two Federal presence maps.

COURT: All right. Now I have two. One is Federal presence
in '82 and the other is Federal presence '84.

REGISTRAR: '84.

COURT: '84.

MACAULAY: '84.

COURT: All right. Should they be B and C?
MACAULAY: '82 as B and 1984 as C.

COURT: Yes. And 1982, 1984.

(EXHIBIT 1243B: Overlay - Federal presence (1982))
(EXHIBIT 1243C: Overlay - Federal presence (1984))

PLANT: My lord, may I ingquire as to whether there is a
little plastic tab sticking out of that overlay?

COURT: Yes.

PLANT: And what are the numbers on those?

COURT: 64B. A and B.

PLANT: 64A and B?

COURT: Yes. A is '84 and B is '82.

PLANT: Thank you.

COURT: Conveniently in reverse order chronologically. All
right. So '82, however, 1s going to be 1243B. Thank
you.

MACAULAY: The other overlay in which Canada is interested
is the reserve overlay that's sitting over in the
corner of your lordship's desk.

COURT: Yes.

MACAULAY: The map itself was marked Exhibit 1219.

COURT: Yes.

MACAULAY: At the time objection was taken to it on the
grounds that there were reserves missing. We haven't
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Submissions by Mr. Macaulay 1 heard any more about
that and since I'm reminded by my
2 friend, my colleague, Miss Koenigsberg, that the map
3 itself is already marked as an exhibit, I take it
4 without qualification, that maybe the overlay should
5 be marked D in this series of overlays.
6 MR. GUENTHER: I don't think that's a problem. My recollection,
7 my lord, was that Mr. Grant was having a look at that
8 to determine there was the possibility of a reserve
9 not reflected in the map. But to the extent that the
10 overlay reflects only the exhibit already marked with
11 the qualifications made at the time on the record,
12 presumably again if nothing is said then that remains
13 as evidence without proviso, but I believe Mr. Grant
14 is going to look at this. But we have no objection to
15 marking the overlay on that basis.
16 THE COURT: All right. Thank you. 1243 capital D.
17
18 (EXHIBIT 1243D: Overlay - Indian land reserves in
19 claim area)
20
21 THE COURT: I take it that when one is looking at this for
22 pictorial assistance one has to take -- look only at
23 the —- in some cases look only at the overlay in
24 question, because the '82 and '84 Federal presence
25 will overlap in some cases, not others.
26 MR. MACAULAY: That's right, my lord. They are very small
27 differences.

28 THE COURT: All right.

29 MR. MACAULAY: Perhaps the overlays that should be dealt with in
30 batches or groups are the ones that your lordship just
31 handed back.

32 THE COURT: Yes.

33 MR. MACAULAY: Those that we've handed up are, my lord, for the

34 court's assistance when you reach that topic.

35 THE COURT: Yes.

36 MR. MACAULAY: With the others, they don't show anything

37 significant one on top of the other.

38 THE COURT: No.

39 MR. MACAULAY: The ones that you handed back might, though, and

40 that's something we'll have to address.

41 THE COURT: Well, I'll be glad to hear from you on that. It

42 seems to me that the one -- particularly the ones

43 purported to show house boundaries may be incomplete.
44 It may be that they are not. But it just occurred to
45 me that particularly down in the southwest corner

46 there is a very large area that seems to be

47 unallocated to a house by number, but maybe it's
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Submissions by Mr. Macaulay 1 all —- maybe it
appears somewhere else.

MR. PLANT:

THE COURT:
MR. PLANT:

THE COURT:

MR. PLANT:

THE COURT:

I can assist your lordship to the extent of
explaining that the map which -- I am sorry, the
overlay which had the little tab with the number 61
and the description House Territories is identified in
the upper right-hand corner as interrogatories maps.
So this overlay was derived from the Provincial
Government's interpretation of the interrogatories
maps which were of the maps showing the house
territories which were part of the plaintiffs' answers
to interrogatories.

Yes. All right.

That explains one of the three overlays that your
lordship handed back.

Yes, all right. And the other one -- I think one of
the other ones was intended to show the changed
boundaries relating in part to Nii kyap's territory up
in the northeast corner.

Yes. One of them was intended to show, 1if I can put
it this way, the evolution in the external boundary of
the claim area as taken again from Provincial
Government's interpretations of the plaintiffs' --
well, in one case from the statement of claim filed
May 11, 1987 and in another case from a document which
was Schedule A to a report of Neil Sterritt dated
March '87.

Yes. All right. Thank you.

MR. MACAULAY: We come now to the Loring books of —-- Loring

THE COURT:

reports, six volumes. I can tell your lordship that
in addition to the transcript -- transcriptions of the
Loring reports from 1889 to 19504, the handwritten
ones, we have asked a member of our staff to go to
Ottawa to look at the original documents and she is
doing that right now. I've noticed, too, that there
have been typographical errors in the transcriptions
that were provided for my friends and for your
lordship. We intend very shortly to provide improved
transcriptions. The plaintiffs take the position, and
quite rightly, probably, that those are simply our —--
they are by way of our submissions about what the
documents say rather than definitive or authoritative
material. That's true.

Of course, that's the case with any translation or
attempt to duplicate some other -- some original
material.

MR. MACAULAY: That's right.

THE COURT:

Or any original material, rather.
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the Provincial defendants to improve on them. As we
have —-- it took quite awhile to reach the point we
have reached now, we expect some small improvements,
further small improvements and we will hand up a
second edition of the transcriptions.

COURT: Well, the original documents will always prevail if
there is a dispute and either side can make

suggestions as to what the original document is. Or
what it says, rather.
MACAULAY: Now, these Loring —-- the Loring reports were not

actually marked.

COURT: No. They are 1209 as the number that's been
reserved for them.

MACAULAY: Reserved for them. I would ask that they are
marked now.

GUENTHER: Yes, we -- well, we advised our friends, my lord,
that we have no objection to the Loring documents be
marked subject to the usual reservations as to
relevance to be made in argument.

COURT: All right.

GUENTHER: What is reference.

COURT: That will be 1209 A to F, their being six volumes.

MACAULAY: Yes, please.

EXHIBIT 1209A: Loring Reports - Vol.
EXHIBIT 1209B: Loring Reports - Vol.
EXHIBIT 1209C: Loring Reports - Vol.
EXHIBIT 1209D: Loring Reports - Vol.
EXHIBIT 1209E: Loring Reports - Vol.

(
(
(
(
(
(EXHIBIT 1209F: Loring Reports - Vol.

o Ul W N

GUENTHER: Just for clarity, my lord, I take it that the
transcriptions, then, are simply -- are they to be
marked separately or are they —--

COURT: I think they will just be inserted in tabs but not
marked as exhibits.

MACAULAY: I believe I have stated correctly what our
understanding of the status of those transcriptions
are.

COURT: Yes. I think for convenience sake it should be
inserted in the tabs but not form part of the evidence
at the trial.

MACAULAY: Next are the three volumes of what you might call
miscellaneous historical documents. They are intended
to supplement all the collections of historical
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Submissions by Mr. Rush 1 documents that have been
marked as exhibits over the

2 years by various parties. The number 123%9A, B and C

3 was reserved for them.

4 THE COURT: What number, please?

5 MR. MACAULAY: 1239%9A, B and C. And I would ask that those three
6 volumes be marked now.

7 THE COURT: Yes. They were so marked. Any objection?

8 MR. RUSH: Yes. Well, there is an objection. Observation and

9 an objection to some. My lord, most of these

10 documents are directed at the evidence of -- in

11 attempt to reply, I think to the evidence of Dr. Ray
12 and Dr. Galois, and in our view should properly have
13 been put to those witnesses. It strikes me as a

14 backfilling of the -- both the Province's and the

15 Federal case in that respect. The difficulty is that
16 I recognize your lordship's rulings on the question of
17 documents. And having said that, I don't think I can
18 go beyond saying anything further about their

19 admissibility, except for one issue and that is that
20 there are a number of documents which are purportedly
21 ancient documents for which there is no source
22 indicated and I don't think those documents should be
23 marked. And they are by my reckoning documents at
24 tabs 20 through to 26 save and except 24. ©Now, those
25 documents, my lord, simply don't indicate where the
26 document came from. And I think that my friend simply
27 can't produce a document which on its face looks old
28 and which -- for which there are clearly -- there are
29 parties whom we know were people that were involved in
30 activities in the period. Nonetheless, I think that
31 if the Ancient Document Rule is to have any meaning

32 whatsocever, apart from the fact that the document is
33 old and appears on its face to be old, it has to come
34 from some source, that we can identify the source and
35 satisfy ourselves that that source is a reputable

36 source. And throughout these tabs that I've mentioned
37 to you there is source question mark, source question
38 mark, source unknown, source unknown. And I don't

39 think that that's the type of document that can really
40 assist your lordship in any way and it certainly

41 doesn't assist us to determine whether or not we can
42 accept the reliability of the document. There are

43 some other documents where the source is not readily
44 known, but -- for example, tab 36, the document of

45 Father Legaic, but I know from separate investigations
46 the source of the Legaic records, so I am not

477 concerned about that one. The others I've mentioned I
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part of this volume. Apart from my comments and those
particular comments, I don't take any further position
about the marking of this three-set volume.

THE COURT: All right. Mr. Plant? Do you have a position, Mr.

Plant?
MR. PLANT: Well, my lord, I am just surveying some of these
documents now with Mr. Rush's concerns in mind. I see

that one or two of them come from A.G.B.C. documents.
They have a reference to my list of documents in the
upper right-hand corner.

THE COURT: You think they are already in?

MR. PLANT: I would hope that I could address Mr. Rush's concern
in relation to one or two of them, but at the moment
have nothing else to say.

THE COURT: Thank you.

MR. MACAULAY: I have just been informed by a member of my
staff, research staff, that we got them from the
Vancouver Public Library. They are well-known figures
in history, in the local history. The first one is
Mr. Conway who was a major figure in the Colin's
Overland Telegraph. There is Roderick Findlayson by
whom your lordship has heard, a principal -- one of
the principal figures of the Hudson Bay Company at the
time and it's a letter to Mr. Manson who is another
official of the Hudson Bay Company. Another is Mr.
Tolmie's letter to William, the same Manson of the
Hudson Bay Company. The next is a letter by -- from
Manson to Findlayson. Obviously that's one that's not
objected to. We identified it as part of the Hudson
Bay Company archives. The tab 25 is Tolmie's letter
to Manson and 26 Edgar Dewdney's letter to Pearce, the
assistant surveyor general. These are all letters
written in the 1860s -- well, the last one is written
on April 10, 1871 just before Confederation. Perhaps
we ought to have listed the source as Vancouver Public
Library and that's where -- that's how it came to us,
it came to us. I might add that these were not
collected in order to rebut anything -- any particular
thing said by Dr. Ray. We thought he sort of took
care of himself in his evidence and we didn't need to.

THE COURT: It's additional to what Dr. Ray said?

MR. MACAULAY: I beg your pardon?

THE COURT: I take it you are putting it forward on the basis
that it's in addition to what Dr. Ray said?

MR. MACAULAY: Well, no, it's -- we will be making submissions
about various aspects of the history of the claim area
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Submissions by Mr. Rush 1 and we will be relying
largely on documents that are
2 already -- have already been put in of evidence by
3 other parties, but in some cases in order to make our
4 point we add a few documents and that's -- I tried to
5 explain that in my opening and that -- the reason for
6 these. For instance, we will be making submissions
7 concerning the origins of the land claim idea. I
8 believe we cross-examined Dr. Galois about that and
9 others, other expert witnesses. We intend to make
10 submissions and one or two of those documents will
11 fill out the already ample record. They are really
12 intended for that kind of purpose. It happens in a
13 case like this where you have hundreds if not
14 thousands of documents produced by a witness that
15 after the cross-examination you find that in the huge
le number of documents we have in our collections now
17 there are a few more that we might have put to that
18 witness.
19 THE COURT: Well, I am not troubled and I think Mr. Rush has
20 realistically recognized the way the wind is blowing,
21 on the question of putting the documents to the
22 witnesses in a case like this it would be suicidal for
23 a judge or —-- to order that every document might be
24 tendered later has to be put to a witness. That is a
25 salutory rule when one is dealing with conventional
26 litigation, but I don't need to hear you on that part
27 of it. But there is a substantial question arising
28 out of Mr. Rush's other submission that an ancient
29 document only becomes admissible by being ancient and
30 by being found in a depository which contributes to
31 the -- to its trustworthiness and regularity. I think
32 you've now given me an answer. I'm not sure it's a
33 sufficient answer to Mr. Rush's objection when you
34 tell me that they come from the library. Mr. Rush
35 required verification that could be done by affidavit,
36 but the question now is is that enough? Libraries get
37 things long, sometimes long after the event and --
38 MR. RUSH: My lord, perhaps I would be prepared to accept the
39 document from the Vancouver Public Library —--
40 THE COURT: Yes, all right.
41 MR. RUSH: -- of this antiquity to satisfy you on the depository
42 issue.

43 THE COURT: All right.

44 MR. RUSH: But I would like something from my learned friends
45 indicating that that is the source and for this

416 reason, and only for this reason, and that is that
47 there are other documents identified as having come
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Submissions by Mr. Macaulay 1 from the Vancouver
Public Library identified in the

2 index and these ones weren't and I'm concerned about

3 that distinction.

4 THE COURT: Yes.

5 MR. RUSH: And my second point is that as Mr. Plant has already
6 indicated, that of some I think only one of the

7 documents that I noted that where the source was not

8 identified, it is from the A.G.B.C.S. and my friend

9 Mr. Macaulay may not be able to satisfy me about that
10 document and I'd like to know about that one as well.

11 MR. MACAULAY: Which one is that?
12 MR. RUSH: That's 26.

13 THE COURT: 26.

14 MR. MACAULAY: Yes.

15 MR. RUSH: Now, my lord, I would ask -- my position is that

16 those documents should be excluded from the volume.
17 As a pragmatic approach, however, I'm prepared to do
18 this, that subject to my friend satisfying me about
19 these particular documents, the documents can be

20 filed.

21 THE COURT: Yes. All right. Well, I won't ask that they be
22 physically excluded, but until the matter is dealt
23 with further the three volumes except tabs 20 to 23
24 and 25 and 26 will not be included and the three

25 volumes will be Exhibits 1239A, B and C.

26

27 (EXHIBIT 1239A: Historical Doc's collection - Vol. 1)
28 (EXHIBIT 1239B: Historical Doc's collection - Vol. 2)
29 (EXHIBIT 1239C: Historical Doc's collection - Vol. 3)
30 (EXCEPT TABS 20, 21, 22, 23, 25, 26)

31

32 MR. MACAULAY: Is tab 272

33 THE COURT: I haven't got a note of tab 27.

34 MR. RUSH: No, not 27.

35 MR. MACAULAY: Oh, okay. All right, my lord. Thank you. I am

36 grateful to my friend for that and your lordship.

37 There is one other matter, that is the ONC documents
38 concerning which Madam Ladouceur has submitted an

39 affidavit, made an affidavit. Could my colleague,
40 Miss Koenigsberg, deal with that after the morning
41 adjournment?

42 THE COURT: Yes.
43 MR. MACAULAY: We have made the inquiries that your lordship

44 directed to be made and we have some material that I
45 think my friends should see and that perhaps we can
46 deal with today. Those are the -- those are the

47 matters that I wanted to deal with and the only --
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seems to be the wills and that, as I understand it,
will be dealt with perhaps on the -- after the 15th.

COURT: Yes. All right.

MACAULAY: My lord, now, there are other matters. The
plaintiffs have informed me that they have matters
they want to bring up.

GUENTHER: My lord, just for the purpose of listing, there
is one other matter that relates to the Federal case
that we wish to address at some point and that was the
order -- you made an order, broadly stated, with
respect to particularization on the Federal position

on extinguishment. And my
with a letter this morning
opportunity to review, but
matter with respect to the

friends have provided me
that I have not had an
that's the only other
Federal case that is

outstanding in addition to the ONC.
MACAULAY: We don't intend to put that in as an exhibit.
GUENTHER: No. But --
MACAULAY: That was a statement of position.
COURT: Yes. All right.
GUENTHER: Yes, I had understood that, my lord. I wished to
review it, however, to —-- with respect to the
possibility of the plaintiffs taking a further
position on it, and I wish to try to do that over
lunch and perhaps speak to it this afternoon, if that
is at all necessary.

Yes. Thank you.

My lord, I have a number of matters that I would
hope could be spoken to. I have taken the liberty of
preparing a sort of checklist or agenda and I have a
copy of it. It's really just for reference.

Thank you.

I am not sure that I will go through these
necessarily in the matter -- in the order in which
they appear, but the first item of business on this
agenda 1s to tender as Exhibit 568 capital A, a letter
from Mr. Chiasson of Ladner Downs to Peter Grant and
this is being done by way of agreement between Mr.
Grant and myself. I have two copies.

All right. And that -- that's now going to become
Exhibit 568 by consent or without opposition?

It goes in without objection.
Yes. All right. Exhibit 568A, thank you.

COURT:
PLANT:

COURT:
PLANT:

COURT:

RUSH:
COURT:

(EXHIBIT 568A: 1985 re

agreement)

Letter dated Sept. 19,

only



23190

Submissions by Mr. Plant 1 MR. PLANT: The next item is an

extremely minor matter of

2 housekeeping. At Volume 306 page 23167 of the

3 transcript.

4 THE COURT: 231677

5 MR. PLANT: 167, yes, my lord. What is Exhibit 92B is there

6 referred to as Exhibit 292B and I merely wish the

7 record to be clarified.

8 THE COURT: All right.

9 MR. PLANT: It's Volume 306 of the transcript. Oh, the page is

10 23167.

11 THE COURT: All right. 1Is there -- are you aware of this, Mr.

12 Rush?

13 MR. RUSH: I'm not aware of it, but I'm sure my friend wouldn't

14 make the submission if it weren't so. We accept that.

15 THE COURT: All right.
16 MR. PLANT: It's not a matter in which there is any doubt. It's

17 part of a sequence of documents that we were --

18 THE COURT: Madam Registrar tells me there is another problem
19 about that page.

20 THE REGISTRAR: There is another exhibit. It should be titled
21 numbered 969-4 and it's titled 949-4, an Alaskan

22 Boundary Tribunal.

23 THE COURT: It's in the index to Volume 306. Yes.

24 MR. PLANT: And it appears there in the index as nine —--

25 THE REGISTRAR: 49.

26 MR. PLANT: And it should be 9697

27 THE REGISTRAR: Yes.

28 MR. RUSH: It must be in a sequence, my lord.

29 THE COURT: Yes. All right.

30 MR. PLANT: That actually corresponds with our list of exhibits
31 also that the documents should be identified as 9695-4.
32 THE COURT: Dash four. So marked. All right. Thank you.

33 MR. PLANT: The next item I have on this list is the renewal of

34 our application to examine on commission Mr. Boys and
35 your lordship will recall Mr. Boys was produced for
36 examination some time ago by the Federal defendant and
37 we wish now to renew the application which I made a
38 few days ago to examine Mr. Boys ourselves on

39 commission. The application was deferred at the time
40 because Mr. Guenther or Mr. Rush wished time to

41 consider their position. I have an affidavit of Mr.
42 Mackenzie which has been filed and my friends have

43 coplies. It really speaks to just one or two issues
44 that are of some importance. I think the first point
45 of significane is in paragraph numbered three on page
46 two where Mr. Mackenzie speaks to the fact that when

47 Mr. Boys was originally examined the examination took
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then there are some observations

MR.

THE
MR.

THE
MR.
MR.
MR.

MR.

by Mr. Mackenzie with respect to Mr. Boys' physical
condition at the time of his original examination in
November, 1988.

GUENTHER: My lord, i1f I may assist my friend. We don't
take the position here that if it is appropriate for
the Province to examine Mr. Boys that it's all
inappropriate that it be done by way of deposition or
commission or that it be done by proposed -- or in the
manner proposed by the Province. We do take objection
to the proposition that they should be allowed to
examine him at all at this point.

COURT: All right. Thank you.

PLANT: Well, I think I hear my friend saying that he is
objecting to our seeking to reopen our case —-—

COURT: Yes, I think he said that.

PLANT: -- for this purpose. But my friend Mr. Guenther --

GUENTHER: No, not exactly.

PLANT: -- is shaking his head, so I better make sure I get
his objection just right. Sorry, I can't sit down up
here, but —--

GUENTHER: You don't have to. 1It's not an objection to
reopening and reopening it at this stage. It's simply

a question of the Province in essence having had an
opportunity to do that which they seek to do now and
in essence are now essentially moving to call a
witness or commission a witness a second time and we
take the position that that's not appropriate under
the circumstances. And I suppose to be more explicit
about our position it is this, and I have reviewed
your lordship's comments on the argument as to the
admissibility of Mr. Mackenzie's cross—-examination of
Mr. Boys as against the plaintiffs as well. It was
our position on that argument that the Province was
not at liberty to cross—-examine a witness tendered in
that manner by another defendant. It was our
position, however, that they could have examined him
on some of the areas of concern to the Province, not
by way of cross-examination. Now, I did not take your
lordship's ruling to be so broad as to be that the
Province could not examine a witness such as that
commissioned or called by the Federal defendant. Our
position, if that be so, is that, simply put, the
Province chose to cross—-examine Mr. Boys on issues
that they said largely went to an issue between the
defendants and now seek again to examine him, having
chosen to cross—examine him and in the course of

and
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Ruling

MR. PLANT:

THE COURT:

1 cross—examination having been ruled not

appropriately evidence against the plaintiffs. So in
essence what they are attempting to do here is to
correct that which they chose to do wrongly the first
time and our position is that this is not appropriate
course to take at this time in this trial.

Well, I think then one starts from the premise that
we could have examined Mr. Boys at our own instigation
initially and —--

Well, Mr. Plant, I don't think I need to hear you.

I think that the way this matter developed that it was
assumed, I think by all before they really had to
address themselves to this question, that when Mr.
Boys' evidence was taken that the convenient way to
get the evidence of each of them was by examining him
at that time and while it would have been better for
Mr. Mackenzie to have examined in chief and
arrangements to have been made beforehand, the fact of
the matter is that when we got to trial and we got
back into court we -- having been at trial for some
time, that the gquestion of what was at issue between
the parties became a matter of some debate and it was
then ruled with some hesitation that this was -- this
was not on the pleadings and an issue upon which there
could be cross-examination, but there was no ruling

that the evidence wasn't -- wouldn't be admissible if
brought forward in a different way than
cross—examination. And I don't -- I've said several

times I don't think there should be like a game
checkers where you have made your move the moment you
have lifted your hands from the piece. I think there
is room for redemption in this world and I think a
completely understandable mistake of procedure was

made. The evidence could have been obtained in a
different way. I think that I would not preclude the
plaintiff from -- I am sorry, the Province from

obtaining this evidence even at this late date if --

in view of the fact that it could have been obtained

and would have been obtained, I assume, in the proper
way 1f the issue had been presented as squarely to

parties as it later was. And I think I'm influenced
in part also by the fact that I think -- I recall that
the plaintiff was pressing the -- I am sorry, Canada

was pressing the plaintiffs for some months to arrange
the date for the examination of Mr. Boys and this
issue might well have arisen far earlier than it did
if the examinations had been conducted at an earlier

to
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in criticism of anyone.

2 Everyone has been busy and it was not convenient to

3 have the examination till it was, but the matter was

4 substantially delayed, as I recall it, and I don't

5 think this further delay is a matter that I should

6 regard as one of any consequence. So I'm going to

7 give you leave, Mr. Plant, to open your case and to

8 adduce commission evidence of Mr. Boys to be taken on

9 fairly strict terms, though, and it will have to be

10 sometime —-- I would think it would have to be done if

11 Mr. Boys 1is available and it can be done I think

12 before the 15th of January, so 1f there is any

13 difficulty we can deal with the matter when we

14 reconvene at that time.

15 MR. PLANT: Very good, my lord.

16 THE COURT: Thank you. That doesn't dispose of your list, Mr.
17 Plant?

18 MR. PLANT: That gets us to item four on my list.

19 THE COURT: Yes.

20 MR. PLANT: The next item under the description of evidence is

21 Bud Hobenshield. There has been a development here

22 since my last correspondence with my friends on

23 Friday. I am instructed that Mr. Hobenshield -- well,
24 I should pause for a moment. Mr. Hobenshield, as your
25 lordship will recall, is a resident of Kitwanga. He
26 swore an affidavit and the plaintiffs wish to

27 cross—examine him on that affidavit. My advice and

28 instructions are that Mr. Hobenshield will not agree
29 to attend at -- voluntarily at a cross—examination,

30 but there is some reason to believe that he would

31 respond to a court order that he be directed to attend
32 in Smithers for cross—examination on the affidavit

33 which he has sworn. I am prepared to speak to your

34 lordship as to the importance of his evidence and the
35 reason why I say it should not be lost. But in sum

36 I'm asking your lordship for an order akin to a

37 subpoena, but not directly a subpoena, because we

38 don't ask your lordship for an order that he be

39 produced for cross-examination in Vancouver, but

40 rather that he be produced for cross—-examination in

41 Smithers in keeping with the earlier arrangements.

42 Now, I have not yet had an opportunity to speak with
43 my friends about convenient dates, but it would be out
44 of the question that we would want this to be delayed
45 past mid-January. Again, the aim would be that it

46 could be done in early January in Smithers. Now, I

47 haven't addressed your lordship on the reason why Mr.



am not

THE

MR.

RUSH:

COURT:

RUSH:

COURT:

PLANT:

1 Hobenshield's evidence is important,

what my friend's position will be in response to this
application.

Our position has been the same throughout. We want
to cross-examine him and if a direction of the court
or if a subpoena from the plaintiffs would have
sufficed, we would have taken that as well.

Yes.

And we are quite happy to make whatever convenient
arrangements can be made. There has been some
difficulty, inconvenience between Mr. Hobenshield and
Mr. Grant and I think that can be worked out. We
simply want to cross—examine his affidavit.

All right. Well, I am not disposed to make an order
that he be attended to be examined. I think I should
follow the usual practice and procedure in these
matters and merely to order that he be —-- that the
plaintiffs be at liberty to cross—-examine Mr.
Hobenshield on his affidavit and that it is the
responsibility of the Province to make him available
and that they have leave, if required, to issue a
subpoena for the taking of his cross-examination at
the time and place to be arranged at Smithers.

Thank you, my lord. The next item on my list
concerns the territorial affidavit of Philip Turner.
This was an affidavit that was tendered by the
plaintiffs as part of the package of territorial
affidavits tendered some time ago. After the original
bundle of territorial affidavits was tendered in
keeping I should say with the directions which your
lordship gave back in July of 1987, it subsequently
became apparent that Mr. Turner's health did not
permit him to attend for cross-examination on that
affidavit. Now, after that the plaintiffs prepared
another affidavit deposing to the same territory.
That affidavit was sworn by Stanley Williams who held
the name Gwis gyen. We had arrangements in place, I
recall, to cross-examine Mr. Williams on that
affidavit, but unfortunately Mr. Williams was killed
in a car accident before that cross—-examination could
take place. Now we are in the situation where the
affidavit of Mr. Turner is in the record before the
court, but has not been cross-examined on. And our
initial position on this is that the plaintiffs should
endeavor to produce another affiant as to this
territory. Failing which then either the affidavit
should be withdrawn or at a minimum it should remain

but I
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Submissions by Mr. Plant 1 in the record with the
rider, as it were, that it
2 stands for whatever it stands for in recognizing that
3 there is no one else around who knows enough about
4 this territory to be able to swear an affidavit about
5 it.
6 THE COURT: What is the problem with Mr. Turner now? He's not
7 available to be cross—examined?
8 MR. MACAULAY: He's quite old and either as we speak or at
9 sometime in the recent past he's been hospitalized.
10 THE COURT: Yes.
11 MR. PLANT: My friends have given that advice to us from time to

12 time and I have no reason to doubt it. So that leaves
13 us in the position where on the basis of my friends'
14 assurances I understand that we are not able to

15 cross—examine Mr. Turner on his affidavit and we are
16 concerned to have an opportunity to test that evidence
17 in some way or other.

18 THE COURT: Is there any material difference between the

19 affidavit of Mr. Williams and the affidavit Mr. Turner
20 with respect to this particular territory?

21 MR. PLANT: No. They were, I think, just about word for word

22 the same.

23 THE COURT: Yes.
24 MR. PLANT: My understanding was that Mr. Williams' affidavit

25 was produced because Mr. Turner was unavailable.

26 THE COURT: Yes. And then Mr. Williams wasn't cross-examined on
27 that.

28 MR. PLANT: He was not cross—-examined on that affidavit. Now, I
29 have to recall to your lordship that when the matter
30 last arose, that is to say when Mr. Grant some time

31 ago sought to file the Stanley Williams' affidavit on
32 the basis that Mr. Williams had died and that this was
33 somehow necessary evidence, it was drawn to your

34 lordship's attention that Mr. Williams had been

35 extensively cross—-examined on commission and when he
36 was commissioned he swore an affidavit which deposed
37 to the boundaries of territories that surrounded this
38 one and so his commission evidence naturally did touch
39 on the periphery or the boundaries of this particular
40 territory. But at the time he was commissioned we did
41 not have this affidavit of this territory to

42 cross—examine him on.

43 THE COURT: All right. Yes.

44 MR. RUSH: Couple of points. My friend's advice to the court I
45 think is essentially correct on all matters. Mr.

46 Turner is infirm. He's in and out of hospital and

47 that's the difficulty is that he has been hospitalized
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Submissions by Mr. Rush 1 several times for lengthy
periods of time and then

2 he's out again. Our position on this, my lord, is

3 that you have already dealt with it and that's our

4 view with our learned friends. It was dealt with at

5 Volume 278 at page 20645 and this is what you said.

6 This was during the time that Mr. Grant made a

7 submission to have Mr. Williams' affidavit placed

8 before the court. This is what you said at line 12:

9

10 "Well, I don't think so, Mr. Grant. I'm not

11 going to rule on it at the moment, in view of
12 the fact that there may be somebody else who

13 can swear the affidavit. If there isn't, Mr.
14 Turner's affidavit is before the court and is
15 evidence. I would have to consider the weight
16 to be given to it in view of the fact that it
17 hasn't been tested on cross-examination, but

18 balanced against that is the reason why it

19 hasn't been tested on cross-examination and I
20 suspect that the weight to be given to it would
21 be affected hardly at all unless there are
22 rather intrinsic reasons why the affidavit
23 should be doubted. But I don't -- I think I
24 agree with Mr. Goldie that there is no point in
25 oath helping one person's affidavit with
26 another. Mr. Turner's evidence was sworn to.
27 It's in evidence. 1It's here. It will be
28 before us at the time of argument and judgment.
29 And it can be supplemented, if you wish, by

30 another -- another affidavit, if such a person
31 exists who can be cross—examined and that will
32 solve all of problems or some of them. But I
33 don't think at this time I should merely

34 substitute another untested affidavit for Mr.
35 Turner's. I don't think you can renew the

36 application if -- well, no, I don't think there
37 is any point in putting Mr. Williams' affidavit
38 in. I think I should dispose of that."

39

40 So Mr. Williams' affidavit was not tendered. It was
41 not permitted to be tendered as evidence and Mr.

42 Turner's affidavit was to allow it to be tendered as
43 the evidence that it represents with whatever

44 infirmities it has.

45 THE COURT: What's the page reference there, Mr. Rush?
46 MR. RUSH: That's page 20645 or twenty thousand six hundred and
47 forty-five. And my lord, I -- it's my position you






