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The proceeding was begun at 0900
THE PRESIDENT: This is an application for
leave by the prosecution to present affidavit

evidence by vproducirg the original documents and
readirg a nrepared syncpsis. Who pleads for the
avplicant?

MR. JUSTICE MANSFIELD: I plead for the
anplication.

THE

J

RESIDENT: Who is for the prosecution?

MR. JUSTICE MANSFIELD: I am for prosecution.

THE PRESIDENT: For the defense?

MR, LOGAN: I am for defense.

THE PRESIDENT: MNr. Logan.

MR. LOGAN: Mr. Cunninghém and Mr. Blewett.

THE PRESIDENT: 1Is there any opposition?

MR, LOGAN: Yes, your Honor, I believe this
motion i§ in substance the s-me motion that was made
some time ago for leave to take excerpts from six
hundred and fiftyv affidavits, and which was subsequently
withdrawn,

MR. JUSTICE MANSFIELD: That is not correct.
That is not the same.

MR. LOGAN: It involves the same affidavits,

doesn't it?

MR. JUSTICE MANSFIELD: It invclves some of




the same affidavits.

MR. LCGAN: In the first place, we have not
seer any of these affidavits, and they have all been
taken ex parte without the opportunity of the defense
to be nresent and some, I imagine, were taken some
years «go. The »nrosecution now wants tc take excerpts
fror those affidavits and mcke a swvnopsis of the
excerpts. It is guite apparent that, from this method
of rrocedure, that the Court will rot get a2 proper
nicture of what is contained in those affidavits
because, as we all krcw, excerpts do nct reveal the
proper import of the complete affidavit; and where
the prosecution is row endeavering to make a synopsis
of excerpts, the true picture of the entire affidavit
will be further distorted. We have seen, even during
this trial, where prosscuticn, prior to introducticn
cf documents, has made preliminary statements, and
cn rurercus occasions we have checked ther and found
that the documents do not supnort the preliminery
statement made by the prosecution. In other words,
yvour Horor, what the prosecution is attempting to do
here is to give a summation of what is contained in
documents in the riddle of a trial, which we contend
tc be entirely out of crder The affidavits therselves
will probably contain ccnclusions which, if the

prosecuticn uses them, should not be considered by the




Court at all. Furthermore, With respect to the
witnesses themselves, the defense does not know who
these witnesses are. They are unheard of, unknown
to us, and, in some cases perhaps, they have testi-
fied in previous trials; and if that is so, we
shculd be given the oppoertunity of knowing what
trials they have testified ir so that we can get the
corplete transcript of those trials. In addition to
that, the prosecution has requested that the rule

be relaxed sc that it would not be necessary to
supplv Japanese counsel with a full Japanese copy

of these affidavits, The Japanese counsel=--

MR. JUSTICE MANSFIELD: That is not correct
We are onlv required to give Japanese transletions
of extracts relied upon in the translation. Read
rule €-b(1).

MBR. IOGEN: That is 1f you are required to
read excerpts. If you are permitted to use excerpts,
then the Japanese counsel would like to have Japanese
copies of the entire affidavit so that'they could study
them. In other words, yocur Honor, we feel that we
are fighting in the dark here. I understand from
Mr. Justice Mansfield that there is going to be about
four hundred of these affidavits., It is almost impos-
sible to defend a case where four hurdred affidavits

are practically Adumped in our laps. We have no
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onncrturity tc fight a thing l1ike that.

THi: PRESIDENT: 1Is this 21l Australian
material or dces it irclude some of the English?

IR. JUSTICE MANSFIELD: English, Dutch,
American and Australian.

THE PLESIDENT: You sav it will shorten the
time by seventy-five per cent?

VMR. JUSTICE MANSFIELD: The time of reading
the affidavits, yes. I might first of all point out
that it is rot necessary under the rule €-b(1l) as
it at present stands, where only porticn cof a
dccument is beirg relied upon by the prosecuticn,
to translate into Japanese and have copied into
Jananese the whole cf the document. It is only
the Japanese -- Jananese is only required to be
used for that part of the doccument which is reliied
upcn. The whole document, of course, will be copied
in English and will be served upon the defense.in
the ordinary way. As a matter of fact, it may be
that there is ro necessity to make this application
hecause there is no requirement on the prosecuticn to
read the whole of any document. The only reason why
this apolication was made is because the Bench stated
on one cccasion eariy in the trial that if a document
was not read, that apparently it was not important

anrd was not relied upon. Ir order to get over that




particular statement, this ap-lication has been made.
It would be quite permissible for us, I submit,

to nroduce all these affidavits without reading

one of them and just to make an introductory remark
in respect of each document. That has been done in
the past ir relation to documents, and I submit that
it could be dore in the future. However, so that

the Bench will rot think that the prosecution con-
siders the document unirportant, this application is
rade. _

THE PRESIDENT: I would repeat, Mr. Justice
Mansfield; that if you do not read a document, you
do nct regard it as ¢f imvortance unless at the time
vou present the document you gave o reascr for not
reading it which is rot inconsistent with its im-
portance. That is what it is.

Mii., JUSTICE MANSFIELD: Yes., Well, the
cbject of this aprlication 1s to, of course, save
time. Now I submit that if a synopsis is not used,
the documents will be served on the defense -- full
documents in English the excerpts in Japanese, The
prosecution will only read the excerpts in English;j
and if that is objected to by the defense, ther they
can require cther porticns of the dccument to be
read -—if they say it is not a fair extract. That

is in accordance with the rules 2s they now stand.




It has also been suggested that they do not
krow whc the depornents are, whether they have testi-
fied before and so onj and it is also suggested that
we can cnly use excerpts when we obtain an order of
the Court. DNow I submit that has rothing whatever to
do with this application because we are entitled
under the rules and under the Charter to use
affidavits without informing the defense who they
are, whether they have tectified before or anything
about the witnesses. That is no cobhligation on us
to dc that. This application, if it is refused,
will not put them in any better position with regard
to that particular aspect. But, I submit, if the
Court pleases, that the rosition is that if we ar
required to read the excerpts from these affidavits,
that it will tmke, I should say, possibly, at least
a fortnight in reading affidavit evidence. If, on
the other hand, a synopsis is vrepared and is served
on the defense before it is used, then it will probably
onlv take three to four days tco read the affidavit
evidence. They get the affidavits too.

MR. LCGAN: If the Tribunal please, may I
answer lr. Justice Mansfield? This is rot an appli-
cation, as I read it, for leave to serve -- to read
excerpts. Of ccurse we recognize the prosecution

has a right to read any portion of a dccument they




desire; but this is an application to make a synopsis
of excerpts, which is entirely different than reading
an excerpt to the Court,

THE PRESIDENT: This is a digest of the
affidavit.

MR. LOGAN: It is a summation, that 1is all
it is, Judge,

THE PRESIDENT: Perhaps the difference is
in words only, Mr. Logan, and irn substance there
might be no difference. I suppose they adhere to
the words of the affidavit as far as possible.

k. JUSTICE MANSFIELD: ' Yes, naturally
we will endeavor to be as fair as we possibly can
and put in a proper representation of what is said
out of, let us say, a group of affideavits.

THE PRESIDENT: I had once upon a time to
dicest affidavit evidence for the purpose of a revort
on these Japanese alleged atrocities, and I know that
I was able to get the whole of the affidavit in
almost without 2ltering a word in about the fifth
of the space. That apvears in ny report, as you know.

¥R, JUSTICE ./ANSF1ELD: That is right.

THE PRESIDENT: And the thing was checked
and rechecked and nobody could add or take from a
word cf the synopsis. I don't sece why that could not

be done here. It can. However, I do not think I




ought to decide this. I may be prejudiced beecause
I have myself prepared statements of the kind which
the prosecution want to use now from affidavits; so
I will refer this tc the other Judges.

MR. LOGAN: But I do think, your Honor,
that this motion -- if this rotion is granted and
the prosecuticn comes inte Court with a synopsis,

a sumrary, that the Japanese counsel should have

the entire translaticn of the entire document. That
is a different situation than where they are just
putting in excerpts.

MR. JUSTICE WANSFIELD: They will have the
complete translation of the sﬁnopsis.

ME. LOGAN: No. I arn speaking of the affi-
davits, the translaticn.

MR. JUSTICE HANSFIELD: If that is the
positicn, the whcle of our work will have to be dcne
cver again,

THE PRESIDENT:. Say what you have to say
because I ar placing the whole lot before my colleagues
without savine anything except'about my own exverience,

MR. JUSTICE WFANSFIFLD: The whole thing
about it is if a translation of the whole document
into Japanese is required, that will mean that the
whole of the translation will have to be done over

agaln. 411 the work has been prepared, and this
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aprlicaticn is made purelv for the purpose of saving
time. /I mean the prosecution does not get any benefit
out of it. It is purelv for the purpose of saving
time; and if the defense does not want to see time
saved, then, of course, thet 1s ancther matier. TWe
are quite prepared to go ahead and read the excerpt
in acecordance with the rmie but that, as I say, will
take some considerable time; and it is for the purpose
]
of saving the time that this aprlication is being
made. If we are regquired to give complete translations
into Japanese of the whole document, the whole
affidavit, then the whole of the work wi'l have fto
he done over again becauce we have complied with
the rule in the preparation of these affidavits,
and we have translated the excerpts into Japanese
in accordance with the rule. Each of the American
counsel will get a complete copy of the affidavit .
ir English with the excerpts marked on it so that
thev will know which particular parts we are using
and which particular narts we consider are immaterial.

THE PRILSIDENT: In a syvnopsis you can place
ir, logical order,too. They deo not always appear im
the affidavit unless the affidavit is most carefully
drawn,

M. JUSTICE MANSFIELD: That is so, yes; and

in this particular case 2 nurber of the affidavits or



depositions were rot prepared in thg sense that
they were writtern down for the perscn after having
beern interrogated. They were taken straight from
the person as he gave his evidence.

MR. LOGAN: May I point cut, your Honor,
that I do rnot think the fact that the translation
may have to be done cover agein is any reason why it

should rnct have been done in the first place, or

why it should not be done at this time; and, further- -
nore, with respect to the question of saving time,
the defense, too,are interested in saving time.
But, where we believe that by saving time the rights
of these accused are prejudiced, we are opnosed to
it.
MR, JUSTICE MANSFILLD: Now if they can show
us that we have not complied with the rule as it now

stands -- under the rule, I repeat, and I repeat it

for the benefit of Mr, logan.

b/

whe avpnarently has not
read the rule --
M. LOGAN: Now I have read the rule. I
have been in here rany, many times.
MR, JUSTICE MANSFIEID: Will you read it
o

again

When ercerpts are used from a document. it
is onl+~ the excerpts which are translated inte Japanese.

MR, LOGAN: That is not this application, your

Eoncr. This is an aprlication for a synopsis, not to
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use excerpts. lir. Justice Mansfield probably does
rot understand the apnlication he is raking here.
If. JUSTICE FANSFIELD: Well, it is obvious
¥r. Logan does not hecause we have these documents
from which we take excerpts. We are quite vrepared
te reed the whole document if !Mr Logan wants to
waste that time.

THE, PRESIDENT: The Court would net allow

that if it could help it.,

ME, JUSTICE MANSFIEILD: Exaetly. We are
saving tine by having these excerpts rarked and
onlv reading portions of the doccument.

TEE PPLEIDENT: You are ncot reading any
arfidavits that were taken before me, any evidence
taker. before re?

Ili. JUSTICE MANSFIELD: No, we are not

reading any afficavits taken before you.

MR, BLEWETT: If your Honor please, I agree
very strongly with Fr. Logan that the defense is
really very much interested in saving time because
it would seer to me from my study of this case that
this is cne cf the most important pheses in so far as
hese individual accused are ccncerned, I think we
should be permiﬁted as much latitude as we think

nccessary in so far as these documents are concerned.

surelv a prepared synopsis of an affidavit might not
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reveal its true intent or content. That.very well
might be very serious in so fgr as any onae of thesc
accused is cconcerned.

Mii, JUSTICE MANSFIEID: They get the whole
~ffidavit. Thev get Jananese translations of the
evcerpts, and if they suggest that anv synopsis is
rot fair cr not properly put before the Court, then
thev can bring that before the Court.
®

MR. BLEWETT: Well, if your Honor please,
our work is pretty heavy. We have uite a burden.
ow we will be impelled tc take these svnopses and
check them 2ll with the affidavits. That is an
additional iter of work. The affidavit itself,
we read that. We kucw what to expect. We know the
type of witness and we know how to combat that, if

there 1is anything to combat, but now if we have a

svropsis, that is the work cf the prosecution. That .
is rot the affidavit.
M. LOGAN: It is practically a summary, if
vour Horor please, right in the middle of the case.
That is 211 it amwounts to,
V., JUSTICE IMANSFIELD: What we can do then,
if there is any objection, we can dc what is done
already: get some narrator witness to go into the
box, prepare his own sumrary, and say according to

certain documents certain things hanpened. Here are




the documents that show it.

MR. LOGAN: We have been cnposed tc that
right along, too.

M. JUSTICE MANSFIELD: It is a question
fcr the Court as to whether they allow it or not.

We Irnmow vou oprose everything practically excent
aprlicatior under Rule 6(b) (1).

M, BIEWETT: We really feel very sericusly
about this, your Honor, because we think it is quite
irportant. That is our »nurpose in recsisting it.

THE PRESIDENT: I express no oninion ore
wav or other ir view of my associatiocn with these
matters during the War. As you say, there was ncbody
tc renresent the Japanese then.

M. CUNNINGHAM: Your Horor, may I make one

chservaticrn? I have sore seriocus objections to
epeeific affidavits for particular reasons. It is
almost impwcssible to object tc the substance of an
affidavit when it is incorporated inte 2 svnopsis of

an excernt from that affidavit, and either the affi-
davit should gc intec evidence in toto, rot synopsisized,
but orly in its crigiral form so that cbjection can

be made to the evidence in substance as it apnears

into the record and not objection to someone's inter-

pretation or selectivity.

J

i, JUSTICE MANSFIELD: The affidavit is

b=




gcing to be put in evidence.

IR. CUN'IFGHAM: That is right, but objections
can hardly be nmade teo specific information when they
are covered up into a synopsis.

MR, JUSTICE INANSFIELD: The excerpts are
marked on the English copy. The English copy is
given to you and Jopanese translation of the excerpts

is givern to you also.

F. CUMNINGHAM: But ycu are relying upon
the svnensis and vcou are relyineg upon the interpre-
tation. You.are relving on selectivity. You are
relying on certain features of certain pieces of
evidence. You are not relving on a totally original
document. We have to search beyond and'beyond and
beyond in order tc object to the thing which is
objecticnable.

THE PRESIDENT: Well, I think you have both

nut your views forth, both sides have put thelr views
fully., I will consider the matter.

M. HORWITZ: MNr, President, I have asked
this rorning that paper Nc. 564, the aprlication
to use HMajor deWeerd's evidence in form come up
again at this time.

THE PPESIDENT: Yes., Well, I understand from
vou fhat vou have made a staterment from the original

re~ort which has reduced it from one rundred and
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thirty-nine pages tc about fifty.

MR, HCORWITZ: Fifty-six pages, to be exact,
ycur Honor.

THE PRESIDENT: Well, have you confined it
now to statement of fact?

i, HORWITZ: Everything that could be
2 conelusion, either direectly a2 conclusion or
irdirectly by use of adjectives, have been taken
cut cf rere; and this is nothing more nor less than
e statement cf fact, and some of the detail has been
surrarized tc bring it{ within the scope of the
instructions of vcur Honer last Friday.

THE FRUSIDENT: What have the defense to

MR. LCGAN: We have not seen the statement
as it has been‘cut down, vour Honor,

¥R, HORWITZ: The statement is being redcne
now.

THE PRESIDENT: Let Mr. Logan sce it before
I come to a2 coneclusion.

MI:, HOLWITZ: Your Honor, there is one cther
things; that is, after being shunned, we wish the
original statement returned.

THE PDESIDENT: I thouwght it should be, all
the coriginals shculd be returned to vou. I take it

there will be no question about it.
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MR, HORWITZ: ¥Your Honor, this thing is
coming rapridly tec the time when we are going to
present it.

THE PRESIDENT: T ‘apnreciate it.

IR, HOOWITZ: We would like to know what is
going to be done with it,

Mi. LOGAN: I will look it over tonight.

THE PHESYIDEKE: Mr. Logan will lock it ower
[
tonight., I will decide it ir the morning.

Mi. BLEWETT: May I raise cre question, vour
Honor? One of my witnesses, Mr. HIRATA, has been
sentenced to be hung in Singapore. 1 don't know
whether the execution has taken place or not yet,
but I talked with Judge Dell and Mr. Mantz and Colonel
Hanley and thev are endeavoring to find out; but I
theught it preoper I should bring the matter up.

THE PRESIDENT: I am sure the British .
authicrities would rot want tc hang him if he is really
a2 necessarv witness in this trial,

IR, BLEWETT: That is the reason I brought
the ratter up.

THE PRESIDENT: I will express the opinion
tkey should not if he is a rnecessar~ witness. You
car make whatever use of it you want to or can

MR. BLEWETT: I was going to talk about the

rroner procedure to get a stay.
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THE PRESIDENT: There will be no need fcr me
tc state the view they shouid nct hang him if he is
a2 necessarv witness here. I am quite satisfied they
wiil act that way without any suggestiorn from me.

R, HORWITZ: domr Eonor, on application
€4 I want tc make one statement clear now so this
guesticn does ncot need to come wp again, This
Major deWeerd's statement is not being cffered pri-
marily ir cornection with violation of class "B" and
C" offenses. It is being offered in cornection with
aggressive warfare, to establish aggression and the
meaning of agpgressiony and that is the vprimary
purpose of this statement.

THE PRESIDENT: Yes. That is the end of
business for today.

(Whereupon, at 0923, the proceeding

was concluded.)




