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The proceeding was begiin at 0900 

TliE PRESIDENT: This i s an apt^lication for 

leave bj'- the prosecution to present a f f i d a v i t 

evidence "by producing the o-^iginal documents and 

reading a prepared synopsis . Who pleads for the 

app] icant? 

MR, JUSTICE FJlNSFIELD; I plead for the 

a p p l i c a t i o n . 

THE PRFSIDENT? Who i s for the prosecution? 

m . JUSTICE llANSFIELD; I am for prosecut ion. 

THE PRESIDENT; For the defense? 

LOGAN; I arr for defense. 

THE PRESIDENT; Mr. Logan. 

MRo LOGAN; Mr. Cunningham and Mr. Blev^ett. 

THE PRESIDENT; I s there any opposit ion? 

Mi, LOGAN: Yes, your Honor. I be l ieve t h i s 

motion i s i n substance the s-̂ me motion that was made 

some time ago for leave to take excerpts from s i x 

hundred and f i f t y a f f i d a v i t s , and which was subsequently 

withdrawn. 

im. JUSTICE MNSFIELD: That i s not c o r r e c t . 

That i s not the same. 

ML LOGAN; I t involves the sam.e a f f i d a v i t s , 

doesn't i t ? 

i n . c)"USTICE J'^ANSFIELD: I t involves some of 



the saire a f ' " idav i t s . 

ERo LCGANs I n the f i r s t t)lace, we have not 

seen any of these a f f i d a v i t s , and they have a l l been 

taken ex parte without the opportunity of the defense 

to be present and some, I imagine, were taken some 

:/ears ago. The "orosecution now wants tc take excerpts 

f r o r those a f f i d a v i t s and irr.ke a synopsis of the 

excerpts . I t i s qui te apparent t h a t , from t h i s method 

of procedure, that the Court w i l l r o t get a proper 

T^icture of what i s contained i n those a f f i d a v i t s 

because, as vje a l l krcvj, excerpts do not revea l the 

proper import of the complete a f f i d a v i t ; and where 

the prosecution i s now endeavoring to make a synopsis 

of excerpts , the true p ic ture of the e n t i r e a f f i d a v i t 

w i l l be further d i s t o r t e d . We have seen, even during 

t h i s t r i a l , where prosecution, p r i o r to in t roduct ion 

of docTim.ents, has made prelim.inary statements, and 

on pumerous occasions we have checked them and found 

that the docuEients do not supi^ort the pre l iminary 
» 

statf^ment made by the prosecution. I n other words, 

your Honor, what the prosecution i s attem.pting to do 

here i s to give a summ-ation of what i s contained i n 

documents i n the r' iddle of a t r i a l , which we contend 

tc be e n t i r e l y out of order The a f f i d a v i t s themselves 

w i l l probably contain conclusions which, i f the 

prosecut icn uses them, should not be considered by the 
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Cour't Gt a l l . Furthermore, with respect to the 

witnesses themselves, the defense does not know who 

these y^itnesses o.re. They are unheard o f , unknown 

to us^ and, i n sore cases perhaps, they have t e s t i -

f i e d i n previous t r i a l s ; and i f that i s so, we 

shculd be given the oppcrtmiity of knowing what 

t r i a l s they have t e s t i f i e d i r so that we can get the 

ccirplete t r a n s c r i p t of those t r i a l s . I n add i t ion to 

that , the prosecution has requested that the r u l e 

be relaxed so that i t would not be necessary to 

supplv Japanese counsel with a f u l l Japanese copy 

of these a^'^fidavits. The Japanese counsel — 

m . JUSTICE laNSFIELD: That i s not correct 

V̂ e are onlv required to give Japanese t r a n s l a t i o n s 

of extracts r e l i e d unon i n the t r a n s l a t i o n . Read 

r u l e 6 - b ( l ) . 

ISi, LOGAN: That i s i f you are required to 

read excerpts. I f vou are permitted to use excerpts , 

then the Japanese counsel would l i k e to have Japanese 

copies of the e n t i r e a f f i d a v i t so that they could study 

them. I n other words, your Honor, we f e e l that we 

are f i g h t i n g in the dark here. I understand from 

Mr. J u s t i c e Mansfield that there i s going to be about 

four hundred of these a f f i d a v i t s . I t i s almost im.pos-

s i b l e to defend a case vs/here four hundred a f f i d a v i t s 

are p r a c t i c a l l y dumped i n o-ar l a p s . We have no 



o^-i-^crturitv tc f i g h t a thing l i k e that . 

i m P^-ESIDENT; I s t h i s a l l A u s t r a l i a n 

m a t e r i a l or dees i t irc^ude some of the E n g l i s h ? 

m . JUSTICE MFSFIELD; E n g l i s h , Dutch, 

American and A u s t r a l i a n . 

THE PRESIDENT J l o u say i t v j i l l shorten the 

time by seventy- f ive per cent? 

¥R. JUSTICE FAKSFIELD; The tim.e of reading 

the a f f i d a v i t s , yes . I might f i r s t of a l l point out 

that i t i s not neces-^^ary under the r u l e ^ - h d ) as 

i t at present stands, where on]y r o r t i c n of a 

dccnment i s being r e ] i e d unon by the prosecution, 

to t r a n s l a t e into Japanese and have copied into 

Japanese the whole of the document. I t i s only 

the Japanese - - Japanese i s only required tc bo 

used for that nart of the document which i s r e l i e d 

upon. The v/hole docum.ent, of course, w i l l be copied 

i n E n g l i s h and w i l l be served upon the defense i n 

the ordinary way. As a matter of f a c t , i t may be 

that there i s no n e c e s s i t y to m.ake t h i s a p p l i c a t i o n 

because there i s no requirem.ent on the prosecution to 

read the whole of any document. The only reason v;hv 

t h i s a p p l i c a t i o n was made i s because the Bench stated 

on one occasion e a r l y i n the t r i a l that i f a document 

was not read.^ that apparently i t was not im.portant 

and was not r e l i e d upon. In order to get over that 
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p a r t i c u l a r statenient^ t h i s ap-^l icat ion has been made. 

I t would be quite p e r p i s s i b l e for us , I submit, 

to r)roduce a l l these a f f i d a v i t s without reading 

one of them and j u s t to rrake an introductory remark 

i n respect of each document. That has been done i n 

the past in r e l a t i o n to documents^ and I submit that 

i t could be done i n the future. However, so that 

the Bench w i l l rot th ink that the prosecution con-

s i d e r s the document unimportant, t h i s a p p l i c a t i o n i s 

made. 

THE PKISIDEKT; I v^ould repeat, Mr. J u s t i c c 

E a n s f i e l d j that i f you do not read a document, you 

do net regard i t as of imnortance unless at the time 

you present the document you gave a reason for not 

reading i t which i s rot incons i s tent with i t s im-

portance. That i s what i t i s , 

Iffi. JUSTICE IsiANSFIELD: Yes. Well , the 

object of t h i s ap^^lication i s to, of course, save 

tim.e. Now I submit that i f a synopsis i s not used, 

the docum.ents w i l l be served on the defense - - f u l l 

documents i n E n g l i s h , the excerpts i n Japanese. The 

prosecut ion w i l l only read the excerpts i n E n g l i s h ; 

and i f that i s objected to by the defense, then they 

can rec^uire other port ions of the docum.ent to be 

read - - i f they say i t i s not a f a i r extracts That 

i s i n accordance with the ru les as they now stand. 
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I t has a l so been sugpested that they do not 

krow whc the deponents are, Vi/hether they have t e s t i -

f i e d before and so on; and i t i s a l so suggested that 

•we can only use excerpts when we obtain an order of 

the Court. Fow I submit that has nothing whatever to 

do v/ith t h i s a p p l i c a t i o n because we are e n t i t l e d 

under the ru les and under the Charter to use 

a f f i d a v i t s without inforir ing the defense who they 

are. whether they have t e s t i f i e d before or anything 

about the witnesses. That i s no o b l i g a t i o n on us 

to do that . This a p p l i c a t i o n , i f i t i s refused, 

w i l l not TDut them i n any better p o s i t i o n with regard 

to that p a r t i c u l a r aspect. But, I submit, i f the 

Court p leases , that the p o s i t i o n i s that i f we are 

required to read the excerpts from these a f f i d a v i t s , 

that i t w i l l take, I should say, p o s s i b l y , at l e a s t 

a f o r t n i g h t i n reading a f f i d a v i t evidence. I f , on 

the other hand, a synopsis i s prepared and i s served 

on the defense before i t i s used, then i t w i l l probably 

only take three to four days to read the a f f i d a v i t 

evidence. They get the a f f i d a v i t s too. 

LOGAN: I f the Tr ibuna l p lease, may I 

answer Mr. J u s t i c e Mansfield? This i s not an apiol i-

cat ion , as I read i t , for leave to serve — to resd 

excerpts . Of course we recognize the prosecution 

has a r i g h t to read any port ion of a document they 



d e s i r e ; but t h i s i s an apiDlication to make a synopsis 

of excerpts , which i s e n t i r e l y d i f f e r e n t than reading 

an excerpt to the Court , 

THE PRESIDENT; This i s a d igest of the 

a f f i d a v i t . 

MRc LOGAN; I t i s a summation, that i s a l l 

i t i s . Judge. 

THE PRESIDENT: Perhaps the d i f ference i s 

i n words only , Mr. Logan, and i n substance there 

might be no d i f f e r e n c e . I suppose they adhere to 

the words of the a f f i d a v i t as f a r as p o s s i b l e . 

m , JUSTICE MJiKSFIELD; Yes , n a t u r a l l y 

we w i l l endeavor to be as f a i r as we p o s s i b l y can 

and put i n a proper representat ion of what i s s a i d 

out o f , l e t us say, a group of a f f i d a v i t s . 

THE PRESIDENT; I had once upon a time to 

d i g e s t a f f i d a v i t evidence for the purpose of a report 

on these Japanese a l leged a t r o c i t i e s , and I knov^ that 

I was able to get the whole of the a f f i d a v i t i n 

alm.ost without a l t e r i n g a word i n about the f i f t h 

of the space. That appears i n py report , as you know. 

H i , JUSTICE :tmSF1ELD; That i s r i g h t . 

THE PRESIDENT: And the th ing was checked 

and rechecked and nobody could add or take from a 

word of the synopsis . I don't see why that could not 

be done here. I t can. However, I do not t h i n k I 
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ought to decide t h i s . I ma3'- be prejudiced because 

I have myself prepared staten^ents of the k ind which 

the prosecution want to use now from a f f i d a v i t s ; so 

I w i l l re fer t h i s to the other Judges. 

ffl"^.. LOGAN I But I do t h i n k , your Honor, 

that t h i s motion — i f t h i s ' -ot ion i s granted and 

the prosecution comes into Court with a synops is , 

a summary, that the Japanese counsel should have 

the ent i re t r a n s l a t i o n of the ent i re docum.ent. That 

i s a d i f f e r e n t s i t u a t i o n than where they are j u s t 

TDutting i n excerr^ts. 

JUSTICE I'^AFSFIELD; They w i l l have the 

complete t r a n s l a t i o n of the synops is . 

I.®. LOGAN; No. I ar speaking of the a f f i -

d a v i t s , the t r a n s l a t i o n . 

m , JUSTICE liANSFIELD; I f that i s the 

p o s i t i o n , the v^hcle of our work w i l l have to be done 

over again. 

THE Pr^ESIDENTs. Say what you have to say 

because I ar p l a c i n g the whole l o t before my col leagues 

without sayinr anything except about my own experience. 

ITi. JUSTICE FANSFIFLDs The whole thing 

about i t i s i f a t r a n s l a t i o n of the whole document 

into Japanese i s required, that w i l l mean that the 

whole of the t r a n s l a t i o n w i l l have to be done over 

aga in . A l l the work has been prepared, and t h i s 
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a p " l i c a t i c n i s in.ade purel-t^ f c r the purpose of saving 

t i i re . I lEcan the prosecution does not get any "benefit 

out of i t . I t i s purelv for the purpose of saving 

time; and i f the defense does not want to see time 

saved, then, of course, that i s another matter. We 

are quite prepared to go ahead and read the excerpt 

i r accordance y;iti-' the ru le hut t h a t , , as I say, w i l l 

take some considerable tim.e5 and i t i s for the purpose 

of saving the tim.e that t h i s a p p l i c a t i o n i s being 

made. I f we are required to give com.plete t r a n s l a t i o n s 

into Japane."^c of the whole document, the whole 

a f f i d a v i t , then the whole of the work wi"'1 have to 

he done over again hecaure we have comp].ied v i t h 

the ru le i n the preparat ion of these a f f i d a v i t s , 

and we have t r a n s l a t e d the excerpts into Japanese 

i r accordance with the r u l e . Each of the Airserican 

counsel w i l l get a complete copy of the a f f i d a v i t 

i r E n g l i s h vi lth the excerpts marked on i t so that 

thev w i l l know which p a r t i c u l a r parts we are us ing 

and which -oart icular "oarts vie consider are immaterial , 

TIFFI PELSIDENTj I n a synopsis you can place 

i r l o g i c a l order j too, Thê ^ do not always appear i n 

the a f f i d a v i t unless the a f f i d a v i t i s most c a r e f u l l y 

drawn. 

lEo JUSTICE MFSFIELD; That i s so, yes; and 

i n t h i s p a r t i c u l a r case a nuirher of the a f f i d a v i t s or 
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deposit ions ?jere not prepared In the sense that 

the;'- were Tvrltten do\7n for the person a f t e r having 

teen interrogated, Thc-y were taken s t r a i g h t from 

the person as he gave h i s evidence. 

JiiEo LOGAN; May I point out, your Honor, 

that I do not th ink the fact that the t r a n s l a t i o n 

may have to be done ever again i s any reason why i t 

shoul.d not have "been done in the f i r s t p lace, or 

why i t should not be done at t h i s time; and, f u r t h e r -

more, v i t h respect to the question of saving time, 

the defense, too,are interested i n saving time. 

But , ivhere vue be l ieve that b}/ saving time the r i g h t s 

of these accused are preiudiced, we are opposed to 

i t . 

mi;, JUSTICE iiAL;£PIELD; Now i f they can show 

us that we have not complied with the ru le as i t now 

stands — under the r u l e , I repeat, and I repeat i t 

for the benef i t of Mr. Logan, who apparently has not 

read the ru le 

J.C1, LCGAN; Now I have read the r u l e . I 
have been i n here many, many times. 

MR. JUSTICE IlU^SFJLJDi W i l l you read i t 

again? V-Qien ezcerpts are used from, a document, i t 

i s onl^- the excerpts which are t r a n s l a t e d i r t o Japanese. 

I'ĵ .. LOGAN; That i s not t h i s a p p l i c a t i o n , your 

Honor. This i s an a p p l i c a t i o n for a s.^mopsis, not to 
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use excerpts . Mr. J u s t i c e Mansfield probably does 

net understand the apT^lication he i s naking here. 

I J : . JUSTICE lAFSFILLD: Wel l , i t i s obvious 

Mr. Logan does not because ¥»'e have these docmoents 

f r o r which ?;e take excerpts . vVe are quite r>repared 

to rerd tlie whole document i f Mr Logan vi'ants to 

Tivaste that t i n e . 

TPiE ?r;r£IDnjTs The Court would not al low 

that i f i t could help i t . 

ME. JUSTICE 5/^ESFIELD; Ex&ct ly . We are 

saving tirce by having these excerpts marked and 

on]-" reading port ions of the document. 

TPIE p r i S I D r i T j You are not reading any 

a . - f i d a v i t s that were taken before me, any evidence 

taken before me? 

¥1., JUSTICE ¥AI^SFIEWi we are not 

reading any a+rfidavits taken before you. 

m . BLEWXTT: I f j^our Honor please, I agree 

ver;^' s t rong ly with F r , Logan that the defense i s 

r e a l l y very much interested i n saving time because 

i t •i7culd seem to me from my study of t h i s case that 

t h i s i s one of the most imr^ortant phases i n so f a r as 

these i n d i v i d u a l accused are concerned. I th ink we 

should be permiitted as m.uch l a t i t u d e as we th ink 

necessary I n so f c r as these docum.ents are concerned. 

Surelv a prepared synopsis of an a f f i d a v i t might not 
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r e v e a l i t s true intent or content. That very w e l l 

n i g h t be very ser ious i n so f a r as any one of these 

accused i s concerned. 

m . JUSTICE MANSFIELD; They get the whole 

r T i d a v i t . Thev get Japanese t r a n s l a t i o n s of the 

e.xcorpts, and i f thej^ suggest that any sjmopsis i s 

r o t f a i r cr not pro-oerly put before the Court, then 

the-'̂  can br ing that before the Court . 

m . BLEVffiTT: Well, i f your Honor p lease, 

our \i?crk i s pret ty heavy. We have (,.uite a burden. 

Nof; we w i l l be impelled to take these synopses and 

check them a l l v^ith the a f f i d a v i t s . That i s an 

addi t iona l iter, of work. The a f f i d a v i t i t s e l f , 

Tve read that . Vfe k îcv^ what to expect. We know the 

type of witness and we knoxv how to combat that , i f 

there i s anything to combat, but now i f we have a 

svnops is , that i s the work r f the prosecution. That 

i s r e t the a f f i d a v i t . 

LOGAKs I t i s -Dract i ca l l y a suranary, i f 

'^our Honor t^lease, r i g h t i n the n idd le of the case. 

That i s a l l i t arrcunts to. 

M;. j u s t i c e l^AIfSFIELD? Miat we can do then, 

i f there i s any ob ject ion , we can do what i s done 

a l ready; get sorr:,e narrator witness to go into the 

box, prepare h i s own sumj^ary, and say according to 

c e r t a i n documents c e r t a i n things happened. Here are 
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the documents that show i t . 

IvtRo LOGAN: We have been opposed to that 

r i g h t along, too. 

justice I'ANSFIELD: I t i s a question 

f o r the Court as to whether they alio?; i t cr not . 

We j.-now ĵ-ou op-pose everything l o r a c t i c a l l y except 

a r r i l i c a t i o n under S i i l c 6(b) ( 1 ) , 

IviPc BLEWETT; We r e a l l y f e e l verv s e r i o u s l y 

about t h i s , your Honor, because we th ink i t i s qui te 

important. That i s our purpose i n r e r i s t i n g i t . 

THE- FriESIDENT; I express no opinion one 

or other i r vieiv of my a s s o c i a t i o n with these 

matters d w i n g the V/ar. As you saj?-, there was nobody 

to represent the Japanese then. 

MTio CUn-'INGIL'iK: Your Honor, nay I rake one 

observation? I bave s c e ser ious object ions to 

s p e c i f i c a f f i d a v i t s for p a r t i c u l a r reasons. I t i s 

alr iost inroossible to object tc the substance of an 

a f f i d a v i t when i t i s incorporated into a svnoiDsis of 

an excerpt from that a f f i d a v i t , and e i ther the a f f i -

d a v i t should go into evidence i n toto, not synops i s i zed , 

but only i n i t s o r i g i n a l form so that object ion can 

be made to the evidence in substance as I t apnears 

into the record and not object ion to someone's i n t e r -

p r e t a t i o n or s e ] . e c t i v i t y . 

i-ITu JUSTICE I/IAFSFIELD; The a f f i d a v i t i s 
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gcinp- to be put i n evidence. 

LS', CUI'.I II'GHAI'a: That i s r i g h t , but object ions 

can hardly be ciade tc s p e c i f i c information when they 

are covered up into a synopsis . 

Mi. JUSTICE I'ANSFIELD: The excerpts are 

rarked on the E n g l i s h copy. The E n g l i s h copy i s 

p:iven to you and Japanese t r a n s l a t i o n of the excerpts 

i s g iver to you a l s o . 

i r . . ClWINGHALr. But you are r e l y i n g upon 

the s-^-noi-!sis and vcu are r e l y i n g upon the i n t e r p r e -

t a t i o n . You.are r e l y i n g on s e l e c t i v i t y . You are 

r e l y i n g on c e r t a i n features of c e r t a i n pieces of 

evidence. You are not r e i v i n g on a t o t a l l y o r i g i n a l 

document. V/e have to search beyond and beyond and 

be3.'-ond in order tc object to the thing which i s 

ob ject ionable . 

THE PRESIDENT; Well , I th ink you have both 

•nut your viev;s f o r t h , both s ides have put t h e i r views 

f u l l y . I w i l l consider the r^atter. 

IiTi. HOFvWITZ: Mr. Pres ident , I have asked 

t h i s irorning that paper He. 564, the a p p l i c a t i o n 

to use Major del/Veerd's evidence i r forn co?re up 

aga i r at t h i s t i i re . 

TIiE PRESIDENTS Yes. Wel l , I understand from 

you that you have inade a ptaterent from the o r i g i n a l 

re-^ort -which has reduccd i t from one hundred and 
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t h i r t y - n i n e pages to about f i f t y . 

im. HOBV;iTZ: F i f t y - s i x pages, to be exact , 

your Honor. 

THE- PRESIDENT: Well , have you confined i t 

noY; to statement of f a c t ? 

i'/Uw HORWITZ; Everything that could be 

a conclus ion, e i t h e r directl3/' - conc lus ion or 

i r d i r e c t l y by use of a d j e c t i v e s , have been taken 

cut of I'ere; and t h i s i s nothing raore nor l e s s than 

a statement of f a c t , and some of the d e t a i l has been 

suirrar ized tc br ing i t w i th in the scope of the 

i n s t r u c t i o n s of vour Honor ].ast F r i d a y . 

THE FBI8IDENTJ What have the defense to 

I B , LOGAF- We have not seen the statement 

as i t has been cut down, vour Honor. 

EORWITZj The statement i s being redone 

now. 

TiiE PRESIDENT: Let Mr. Logan see i t before 

I come to a conclus ion. 

MU HCRv/ITZ; Your Honor^ there i s one other 

t h i n g ; . t h a t i s , a f t e r being shunned, we wish the 

o r i g i n a l statement returned, 

THE P-.ZSIDENT; I thought i t should be, a l l 

the o r i g i n a l s sheuld be returned to you. I take i t 

there v^ i l l be no question about i t . 
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m , HCnWITZs Your Honor, t h i s th ing i s 

cciping rapidly to the t i r e when we are going to 

present i t . 

THE PRESIDENT 5 I ar-^ re e l a t e i t . 

KO:>.WITZ: Vie would l i k e to know what i s 

going to be done with i t . 

m . LOGAN; I w i l l look i t over t o n i g h t . 

THE PHESIDEFTs Mr. Logan w i l l look i t over 

t o n i g h t . I w i l l decide i t i n the irorning. 

BLE^TTT^ May I r a i s e one quest ion, vour 

Honor? One of r̂ y wi tnesses , Mr. HIHATA, has been 

sentenced to be hung i n S ingapore. I don't know 

whether the execut ion has taken p lace or not y e t , 

but I ta lked wi th Judge D e l l and Mr. Mantz and Co lone l 

Hanley and thev are endeavoring to f i n d out; but I 

thought i t proper I should br ing the n a t t e r up. 

THE PRESIDENT; I am sure the B r i t i s h 

a u t h o r i t i e s would not want to hang him i f he i s r e a l l y 

a necessarv witness i n t h i s t r i a l . 

LIFi. BLEv'.T.TT.' That i s the reason I br-ought 

the I -at ter UP. 

THi: PllESIDEFTs I w i l l express the opin ion 

t h e y should not i f he i s a necesi^ar-"" witness . You 

car make ivhatever use of i t you want to or can, 

L1R= BLL.wTZTT; I was going to t a l k about the 

proper procedure to get a s t a y . 
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THE FEESIDEI-'T; There Y/i"! 1 be no need f c r me 

tc state the viev; they shou'd nc.t hr.ng hlrn i f he i s 

a necessar"- witness here. I am quite ?=iatisfied they 

w i l l act that way without any suggest ion from m.e. 

HORWITZ: Your Eonor, on a p p l i c a t i o n 

I want tc make one statement c l e a r now so t h i s 

quest ion does not need to com.e up again. This 

F a j o r deWeerd's statement i s not being c f fered p r i -

P 'ar i ly i n cornect ion with v i o l a t i o n of c l a s s "B" and 

"C" offenses. I t i s being of fered in connection with 

aggress ive warfare, to e s t a b l i s h aggress ion and the 

meaning of aggress ion; and that i s the r!rim:ary 

•ourDose of t h i s statement. 

TUT. P7.ESIDENT: Yes. That i s the end of 

business for todaj'-. 

(Whereupon, at 0923, the proceeding 

'.vas concluded.) 


