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The Proceedings were begun at O9OO. 

THE PRESIDENT: The first is a request for 
production of witnesses by the Accused ARAKI, and a 
list of twenty-six witnesses follows. He is also 
requesting production of sixteen documents. Who 
appeors for the applicant? 

I»IR. v/zjireN; I think, sir, that some of those 
are mine. 

I THE PRESIDENT: But v\rho is appearing for the 
/ccused ARAKI? 

.1©. v'/ARRE.N: Well, it is /iRAKI, Sadao but 
it is signed for DOHIHARA, Kenji, I believe, isn't it? 

THE PRESIDENT: It is signed for ARAKI by 
C ouns e11or SUGAWARA. 

MR. V/ARREN: I am sorry. That isn't the one 
I have. 

THE PRESIDENT: Mr. McManus. 
MR. McMANUS: May I inquire, what is the 

inquiry? 
THE PRESIDENT: The application Is for witnesses 

£.nd documents by the Accused ARAKI. 

Iffi, McMANUS: Yes. Does your Honor want an 
explanation as to each individual witness? 

THE PRESIDENT: Yes, I think I shall have to 



get you to tell me whet evidence they would be able to 
give that would be material. Not very fully, but Just 
enough to satisfy me, 

IvIR. McMANUSs May I inquire as to this extent, 

whether or not the proscution should be present while 

I am making such an explanation? 

THE PRESILERT: Well, I understand thct in 

Germany they were prc-sent. 

MR, McMAÎ JUS; Well, if your Honor please, of 

course,! hcve no hesitancy in making an explanation, 

but I think it should be a confidential matter between 

the Court and Defense counsel. I don't think I should 

give my v/hole d efense to the prosecution, particularly 

in so far as their case is not over yet and they should 

possibly have the opportunity of plugging up any holes 

or anything that they have missed, 

THE PRESIDENT: I think the prosecution could 

shorten matters by saying — 

MR. E. V^ILLIAMSs We don't care anything about 

beinr- present, !Jr. President. The only matter we are 

interested in is this paper No, 539 which is the fourth 

one on the calendar for this morning. If we could be 

notified before any proceeding taken under 539? we 

would be very har^py to withdraw in the meantime because 

we haven't the slightest curiosity as to what these 



people are expectod to testify to. 
THE PRESIDENT: I have before me papers 515, 

516, and 517. 
m . E. WILLIAMS." If 539 isn't on this morning, 

we hrve no desire to "be here at all. If 539 is to be 
heard we v/ish to be heard in opposition to it. 

THE PRESIDENT: ?liat is539 about? Is it set down 
for hearing today? 

m . McMAITOS: Yes, Judge. I think it was set 
over to Tuesday, I hove a copy right here, your Honor. 

THE PRESIDENT: Well, we had better take that. 
We will defer consideration of the first apr)lication 
and proceed to consider the application for an order 
on behalf of the Accused AR/iFl prohibiting the prosecu-
tion section from questioning or approaching witnesses 
for the defense. You appear, Mr. McManus, for the 
applicant? 

MR. McM"US: Yes. 
THE PRESIDENT: And you, Mr. Williams, for 

the prosecution? 
m . E. WILLIAMS: Yes, I am appearing for the 

prosecution. 
the: PRESIDENT: Well, will you support your 

application, Mr. McBlanus. 
MR. McEPiNUS: Well, if your Honor pleases, it 



is very difficult, find I am sure thrt your Honor can 

understand how difficult it is, to obtain any witnesses 

here on behalf of any of the accused for the simple 

ref?son that if you approach any one they feel or they 

are in a position where they don't want to say anything 

because of the fact they might be considered somewhat 

of a criminal, bein^ a conquerred nation, they might 

be somewhat of a criminal themselves — or at least 

they feel that way — and it is very difficult to 

obtain any v^itnesses for any of the accused. Conse-

quently, if any of the liaison officers or any one of 

the investigators approach any of these witnesses 

for the defense, does your Honor think, in all fairness, 

we can possibly get any truth out of them if they were 

approached by any member of the prosecution erganiza-

tion before they are brought before us? If your Honor 

please, that is only one of the twenty-three canons 

of ethics back home where you can't tamper with another 

person's witness. I don't say the prosecution is 

tampering with our witnesses, but it is tantamount to 

the same thing, but approaching them. 

THE; PRESIDENT: Can v/e shorten this by asking 

Mr. Williams whether he has any intention of approaching 

any of the witnesses sought? 

AS. E. WILLI/uMS: I don't know what witnesses 



have been sought. We have no intention of going out 
end questioning witnesses who may be sought by the 
defense but not only do we have these accused but we 
have many other accused in addition to them. It may 
be individuals who may be witnesses for the defense 
may clso be witnesses we want to call. 

THE PRESIDENT! Will you let me speak? I 
explained to Mr. Mcilsnus the other day that the defense, 
if they so wished, might subpoena every witness they 
knew the prosecution v;ovld be calling and thereby 
prevent the prosecution from making its case. That 
prevents a general order being made, but I think Mr. 
McManus had in mind cases Tstiere the witnesses were not 
required by the prosecution. In such cases I would be 
inclined to say the prosecution should not attempt to 
approach them. It is a matter of etiquette. 

MR. E. V/ILLIAMS: We have no idea of going 
out and making efforts to prevent witnesses from testi-
fying or trying to get them to testify differently 
than they v;oiild. In other words, we don't intend to 
do v/hat was done by two defense counsel in this case 

J 

by getting a v/itness for the prosecution and getting 

them in their homes and offices and talking to them for 
.. ••M - r. r 

an hour or so before they got on the witness stand. 

The whole thing lie« in a misconception of the rule of 
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a witness in the ccse. A witness is not a prosecution 
witness or defense witness. A witness is a witness to 
facts, doesn't belong to one side or the other. The 
fact that one side happens to subpoena him first floes 
not make him a closed book. I don't have any such 
conception or haven't heard of any such conception in 
the law. I wish it recognized that every lawyer in 
any civilized country, so far as I know, has an obli-
gation not to use any improper methods or means in 
connection with witnesses either that he subpoenaed 
or the other side subpoenaed, but to subject cither 
the prosecution or the defense to a blanket order that 
no witness who happens to have been intended to be a 
witness for the other side, or subpoenaed by them, 
shall not be questioned on any subject seems to me to 
go beyond the scope of a legitimate order. 

THE PRESIDENT: Can I shorten it this way, 
by asking you if you have any intention of apioroaching 
any witness that the accused ARAKI is seeking to get 
through this Court? 

m . E. WlLLIA?,lSs None whatsoever. 

THE PRESIDEFT; ;ind, further, that you will 

not approach any of them without first coming to me 

in Chambers and giving notice of your application to 

Mr, McManus, 



m , E. WILLIMS: I v/ould be very happy to do 
that. Of course, we have one difficulty that is some-
what of a difficulty, "e have rather a large organ-
ization. We don't know the names of those witnesses 
who hrve been asked for by the defendants; in fact, 
the defense has just asked your Honor to have us leave 
the reom so we won't know who their witnesses are. 

THE PRESIDENT: No. So you won't know what 
evidence it is intended they should give, 

MR. E. WILLIAMS: Our thought about the 
matters is that there should very properly be an under-
standing that v;e wouldn't go out and try to coerce these 
witnesses one way or the other, but that we should be 
limited in questioning them if we have any legitimate 
reason for questioning them is something I think would 
be rather arbitrary and uncalled for. We have certainly 
at no time, since this prosecution started, asked for an 
order that the defense should not question our witnesses 
end yet we provide the names of our witnesses and 
copics of their affidavits in advance. 

THE PRESIDENT: That is the usual custom in 

our country, that a praecipe is placed 6h the .file 

when a witness is subpoenaed. 

m. E. WILLIMS: We just feel that what the 

Court should do, if I might make a suggestion, is to 
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make no order except to let us knov7 very definitely, 
which we don't have to be told, thct any Improper con-
duct on our part xvould be subject to censure and action 
b' the Court. We understend thrt already without having 
to be told. 

IiS. McIiSi'iNUS: If your Honor please, I think 
if there is any intention on the part of the prosecu-
tion to appror.ch any of these witnesses I am fully in 
accord with your Honor's suggestion that they obtain 
permission from the Court to do so. 

THE PRESIDENT: Mr. Williams h?s undertaken 
to do so. I v/ill be readily available and so will you, 

Jffi. WILLI.'ilfS: The only thought I had is this, 
and that thought might cause some trouble — I think 
we ought to be frank about it — we have our investigating 
section; we are investigating other matters besides this 
case; and it is possible in the course of some investi-
gation one of our investigators may run into one of 
these witnesses. Lll I can say is we have no intention 
of questioning any of these witnesses about any matter 
th&t has anything to do with this trial and so far as 
I am concerned I would be very happy to approach your 
Honor. 

MR. McMAiroS; There are several witnesses of 

mine in Sugamo Prison being held without any charges. 
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possibly on the brink of release or possibly being 
held for some future charges» It is definitely 
impossible because of the axe over their head to get 
them to tell me anything. 

THE PRESIDENT: If you are talking about men 
in Sugamo I suppose they were put in there by the 
prosecution with a view to Indicting them. 

MR. HOROWITZ: Let's correct that for the 
record, your Honor. The prosecution has only put two 
people in Sugamo and they are both in the present dock. 

MR. McMNUS: There is also a man by the name . 
of JJIAZAKI and also a man who testified for your people. 
I don't know whether I have his name right, here. 

MR. WARREN: I can get it for you in a second. 
I think I might settle that particularly misunderstand-
ing. The International Prosecution Section and the 
Legal Section of SCAP is entirely different"and most . . 
of those prisoners are put there as a result of having 
been placed there by the Legal Section of SCAP, but 
they are, nevertheless, there and it does make it very 
difficult to talk to them. 

!m. E. WILLIAMS: Of course, that is a subject • 

entirely different from the subject that is inte-nfled 

in this matter of — ^ 

THE PRESIDENT: I understood Mr. McManus' to 
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say some of his witnesses, or prospective witnesses, 
were in Sugr.mo, It would be very difficult for me to 
make an order preventing the prosecution from inter-
rogating them. 

IE. McMAKUS: I have no intention along that 
line, if the Court please. Just these v/itnesses I have 
requested, I don't want them approached so they are 
not in a position to tell mo everything or tell me the 
truth of v/hct thoy know because of fear. If they arc 
approached by the prosecution, anyone can understrnd 
how thrt could happen. 

m . E. WILLI/:'iS: Let's understand thns very 
clearly. We arc well aware of the fact that as lawyers 
we are prohibited from engaging in any such conduct as 
that. Fe will undertake not to throrten, intimidate 
or coerce any witnesses, either defense witnesses or 
prosecution witnesses, so-called, but we feel that it 
is something that is actually rather too arbitrary 
for the Court to consider to say that vîe should not 
talk to people simply because they have been subpoenaed 
by the defense. Is a matter of fact, in my strte 
both sides are at liberty to question anybody who may 
be a witness to any fact in any cases. There is no 
prohibition about it, but both sides are prohibited 
by the canons of ethics from engaging in any improper ' 
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conduct. I don't see why there should "be any such 

order here at all» 

IIR. McMANUS: Might I say this, your Honor, 

about one particular fact that happened during the 

course of this trial, and might I call on Mr. Elakeney 

to please explain to the Court the situation that 

happened to one of his witnesses. Major, would you 

explain to the Court exactly what happened to one of 

your witnesses'' 

MR. BLAK£:NEY: I will state the facts as I 

know them from hearsay. When J.lATSUjl.roRA, who was brought 

here by the prosecution and made available to me on ray 

request — I had a subpoena outstanding for him — 

after I interviewed him as a witness and prepared his 

affidavit ho declined to sign it without making rrther 

extensive modifications and told m,e — I, of course 

have no vvr.y of ascertaining the truth outside of what 

he told me — he told me he had been fully interrogated 

after I had questioned him as to what I had asked him, 

and gave me the name of the interrogator, and told 

me he had been threatened with severe punishment if 

any discrepancy were found between his testimony as 

given for the prosecution and his testimony as given 

for me, I, of course, told him I didn't want any 

discrepancy to appear; all I wanted was the fact. 
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Nevertheless, my affidavit v;as practically valueless 

as compared to what it would have been in the first 

draft. Those are the circumstances and, of course, cs 

I say, I have only the statement of the witness himself 

as to Vv̂ hat occurred. As to whether v/hat occurred is 

the reason for his change of testimony, I can't say, 

M . WARREN5 Of course, we are all vitally 

interested in this matter. I maybe didn't make myself 

clear. In criminal prosecution generally in the United 

States, the prosecution is requred to endorse tiie names 

of witnesses, especially in a capital case, for the 

use of the defense so the defense may interrogate those 

witnesses at any time, but the defense — of course, if 

you subpoena a witness you do file for a praecipe, the 

witness is brought in and the prosecution knows you 

htve that witness, but if you don't wish to file a 

praecipe you don't have to and the prosecution, under 

those circumstances,doesn't talk to those witnesses. 

And especially as I have heard occurred and, like 

the Major, I don't know the lav/yers aren't to blrme, 

but these investigators with absolutely no sense of 

ethics and no curiosity to find out about them intimidate 

these witnesses. I imagine that might ha^^pen on both 

sides. That thing has occurred and it is an ethical 

question that may not have been called to the attention 
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of the prosecution th?̂ t those things wore occurring, 
but it is something thet in the interest of justice 
ought not to be permitted. 

MR. E. WILLIAMS: I might s say if you called 
our attention to anything of thct sort we would h?ve 
no trouble running it dovm and finding out whet is 
happening. As a matter of fact, most of our investi-
gators are lawyers and thoroughly conversant v/ith the 
cannons of ethics- p.tid have been instructed to so con-
duct themselves so as to be subject to no criticism 
whatsoever. But I think this v̂ rhole conception is based 
on an erroneous premise, and that is that a witness 
belongs to either side, A witness is not property; 
he is simply a human being who ha^-pens to know some-
thing about certain facts which are in a lawsuit, and 
v/hy one side or tho other should have the exclusive 
right to deal with that witness, to find out v/hrt he 
knows, is something that is entirely beyond ray concept. 

MR. McfrUiNUS: If your fionor please, we have 
been placed in a very peculiar situation here by hav-
ing' to supply our witnesses before the end of the 
prosecution's case. Now if the prosecution has a case 
and they want to present it, let them do so, but if 
we are to present here the witnesses and they have an 
opportunity to go out and interrogate them and so forth 
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r.nd if their case is not a esse as it should be they 
have an opportunity to plug up the holes. To do this 
we have to lay bare our defense before their case is 
over. Now, that has been our handicap. If we are 
doing that, at least we should have the protection of 
the Court to at least hove a confidential relationship 
and not to permit the prosecution to plug up the holes 
in their case, even though the Court v/rnts the truth 
which, they should have. But why permit them to put In 
on their direct case something that should come in 
later on rebuttal? 

MR. E. WILLIMS; Of course, that is a sub-
ject that is entirely aside from the issue. It is 
based on the idea that a lawsuit is a game. As a matter 
of fact, we have no intention or thought of making any 
wholesale examination of their witnesses but if we 
wanted to,it is perfectly proper. The purpose of the 
thing is to get the truth before the Court. That is 
the object of the thing. 

MR. McMATO: ""hat right has the prosecution 

to assume an attitude of any such importance, anything 

other than any other officer of the Court such as defense 

counsel? VJhat right have they to ask the Court to 

delegate them such aiithority? Everyone is supposed to 

follow the canons of ethics and this is definitely one 
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of the twenty-three canons of ethics. 

MR. E. WILLIAI'.!S: There is no canon of ethics 
any plr.ce in the United States that says that either 
side is prohibited from qixestioning a witness that has 
been subpoenaed by the other side. 

m . McMANUS; In a situation like this --
Iffi. HOROWITZ: I think what happens in court 

with these Japanese witnesses shows how much intimi-
dation was done and how much you can coerce them. 

TrIE PRESIDENT: I wouldn't say there has been 
V 

any intimidation but there has certainly heen a chnnge 
of view in the box. Whether that is intimidation or 
a desire to tell the truth I can't say. 

MR. WARREN: Of course, your Honor, what we 
are concerned with is intimidation, or threat of in-
timidation. So far as I am concerned, with my own 
client, if this matter comes up and I have to file 
an cpplicction, I wouldn't want my witnesses intimi-
dated. I never have any hesitancy in any counsel 
talking to ray witnesses but that, as I understand it, 
isn't a mere question of preparing their case and 
talking to the witnesses. It is a question of inucndo 
by action, if notby word by deed, that these witnesses 
are intimidated and frightened. The prosecution 
publishes the fact that many more men will be tried 
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before this Tribunal, or at lepst they want to try 
them before this Tribunal or its successor, and these 
men never know where the iron is going to strike. We 
are in the position where if we were trying an ordinary 
criminal prosecution v;e certainly wouldn't disclose 
our witnesses or at least file an aijplication ps we have 
here and tell them the purpose that the witness woi:!ld 
be used for, until had first had an opportunity to 
rrgue a motion for a finding of not r.uilty or demur 
to the evidence or some similar procedural matter. 
It has placed us in thct position. I think the prose-
cution should be required to come to your Honor, or to 
some Member of the Tribunal delegated by your Honor, 
to see about these matters and if they want to talk 
to these v/itnesses let them talk to them in the proper 
manner with the proper attitude. And there is no 
reason for an investigator to go out and browbeat 
that man v^hether he is a lawyer or not. If they want 
to sit dovm and talk to these men, certainly I cen see 
no ob;)ection to thot. That is their right in my 
opinion. But the matter is becoming increasingly 
serious and that is the reason, I am sure, he filed 
his application. 

MR. F. WILLIALIS: I deny that the matter is 
becoming increasingly serious. I deny any witness has 
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been browbeaten or intimidrted by any investigator of 
the Internr.tion?! Prosecution Section. If counsel 
have any such facts, all they have to do is give us 
the circumstances and we will take care of them. 

Î IR. WARREN: There is nnother set of investi-
gators here. The International Prosecution Section and 
the Legal Section of SCAP are separate only because 
they are separate administrstions, but as far as the 
trial of the accused is concerned --

m . WILLIAITS: As a matter of fact, the defense 
is closer to the Legal Section of SCAP than the Inter-
national Prosecution Section. 

iSR. '•''/ARREN: We are much closer than we have 

wanted to be, 

THE PRESIDENT; We are getting away from the 
point. As is frequently said, a criminal trial is not 
a tournament between counsel. It may be a rule of 
fairness in all the circumstances here to adopt a 
rule to the effect that if the prosecution doesn't 
require certain witnesses and those witnesses are sub-
poenaed by the defense, the prosecution should not 
approach those witnesses. I understand Mr. McManus 
is not attempting to prevent the prosecution from 
calling the witnesses by subpoenaing them for the 
defense, ^"ell, now, we are down to a very narrow class 
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of witnesses and it would seem to me there is no pos-
sibility of the prosecution approaching witnesses in 
that particular class. I see no reason for an order 
but I won't dismiss the application. I v/ill adjourn 
it for further consideration to be brought on by the 
defense on a day's notice to the prosecution. 

im. McMNUS: That is satisfactory to us. 
m . E. V/ILLIA.MS: I understand the other three 

matters are matters v;hich involve the disclosure of 
witnesses' testimony so we will be very happy to with-
draw. 

THE PRESIDENT: I must tell the shorthand 
writer when taking the representation of the applicants 
for the witnesses as to the evidence they are to give 
that the transcript is not to be circulatcd generally, 
is to be given only to the judges, and is to be treated 
as most confidential and for perusal by the judges only, 

I will adjourn the applicc?tion until a quarter 

to one. 

(Whereupon, at OV^O, the proceedings 

were adjournedc) 
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