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NOTE TO CORRESPONDENTS: Thc following
preparcd text of the pros;cution's opening
statcment before the Internaticnal Military
Tribunal for the Far East is beling distributed

to ferelgn correspondents IN ADVANCE AND IN

CONFIDENCE,

Matcrial in this documcnt is to be
rclascscd only aftcr it is deliverced in open
court,

Since it is not known how many scssicns
of thc court will be rcquired to complcte the
preszhtation of this statement, no part of

this toxt nor information based on it is to

be fileéd, evcn on o "Hold for Relcuse" basis,

before that part of the text has been.déliveréd

in onen cocurt.

This text is being distributed in advance
with the understanding also that foreign
correspondents will not disclcse its ccntents
to, or discuss its contents with, any persons
except members of the prosccuticn staff or
other foreign corresprndents prior to pre-

santation of the statement in eourt.




CPENING STATEMENT CF THE PRUSECUTION

Mr. President and members of the International Military Tribunal
for the Far East:

As Chief »f Counsel of the prosecution, it is now my responsibility
under the ~harter which created this honorable Tribunal, and vhich like-
wise provided for the appointment of Associate Prosecutors by the nations
participating in this trial, to present to you an outline of our theory
of the law under which we are proceeding snd the facts which we intend
to prove to show that each of the accused now before the Tribunal is
guilty of the crimes with which he is charged in the indictment.

This may well be one of the important trials of history. 7Tt is
important to the eleven nations hsre represented, constituting orderly
governments of eouniries ecntaining much more than cne-half of the
inhebitants of this earth. It is impoertant to all other nations and to
the unborn generations »f every nation, because these proceedings could
have a far reaching effect cn the peace and security of the world.

At the very beginning cf these proceedings it is essential that
those directing the prosecution make clear their purpose. Our broad
aim is the orderly administration of justice; our srecifiec purpose is
to contribute 211 we sounily can towards the end -- the prevention of
the saourgé of aggressive war.

Mr. President, this is no ordinary trial, for here we are waging
a part of the determined battle of civilization to preserve the entire
world from destruction. This threat of destruction comes not frem the
forces of nature, hut from the deliperate planned efforts of individuals,
as such and as members of groups. who seem willing to bring the world to
a premature end in their mad ambitisn for domiration. This is a strong
statement, but the facts are such thet we find oursclves unable to

describe it in more moderate terms.




A very few throughout the world, including these accused, desided

te take the law into their ~wn hands eand to forse their individusl will

[

upon mankind. They declared var upon civilization. They made the rules
and defined the itsues. They were determined to ~“esiroy democrasy and
its essential basis -- freedom anf respect of human persconality; they
were debcrmired that the system of guvernment of and by and for the
pecple should be eradizated and whet they cealled a "New Order" established
insteac¢. And to this end they Joined hands with the Hitlerite group;
they did it formaliy, by way of treaty, and were proud cf their confederacy.
Together thsy pisnned, prepared and initiated aggressive wars agzinst the
great ﬂemoararies‘enumerated in the indictment. They willingly dealt
withk humarn teings as chattels and pawns. That 3% meznt murder and the
sut jugation and enslavemern®t cf millions was of nc moment to them.
That it ensompassed a plan or design for the murder in all perts »f the
worlid »f childreﬁ and aged, that i1t envisaged the entire obliterafion
of whole acmmunities,-w‘a to them & matter of complete indifference;
That it should cause the premature end of the very flower »f the youth
of the world -- their own included -- was entirely beside the point.
Treaties, agrecments and assurances were treated as mere werds -- bits
of paper -- in their minds, and constituted no deterring influence on
their effcrts. Their purpose was that force should be unlocsed upon
the world. They thought in terms c¢f force and domination and entirely
obscured the ends cf justice. In this enterprise miilions cculd die;
the resources of nations could be destrcyed. All of this was of no
import in their mad scheme for dominati»sn and control of Fastern Asia,
end as they advanced, ultimetely the entire vorld. This was the
purport of their conspiracy.

We are now eonfronted with this question: Ts ecivilization, today

sternly reminded that it is facing a critizal phase of its existence,




compelled t» stand 1dly by and permit theses cubrages withcut an attempt
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to deter such efforts

No rne needs even € slight reminde- 3¢ realize that wars in our
time are quite differen* from those of old., Today, ard fer more important
e N
o

still, tcmorrow and forever hersafier, wers can be ncthing other than

total wars. Today anéd tomorrow gll wars have no limit of sraﬁe.or
territory. The victims will be the young and the cld, the armed and
unarmed, and hardly a home --from one in a great metropolis to that
in & smallest villege -- will e free from destructicn, To szay that
wars of the fubures will iiterall: threaten the existence, rot alcne of
oivilizatiosn but of &1l beings, haes become such a truism that iis
re‘teration Lere seems trite. Tﬁis protlem of psace, which has ever
beern the deair= of the human race, has now reached a position of the
erossroads. For the implements of destructisn that we already know of,
even in what mizht well be prinitive develormant, have reached such
proportisns that s>nly the humar imsginaticn at its highest development
is fit to cope with the realities. Our questinn at the erossrosds is
now literslly an answer: 7o be or not to be."

The answer t> this gusstinn will require infinite patience and
tolierarce, and & mrst earnest attempt to reach understandings and

“©o

agreements. With only »nne part the problem are we concerned. Yhat

can we do with the powers » nferred upon us here in this ccurtrocm %o
contribute in a just and effizient mamnner tc the prevention of future
v.arse

gur purpdse is »ne of prevention or deterfence. Tt has nothing
whatshever to do with the smal; meaner aﬁjects of vengeance »>r -etaliation.
But we d> hope in these proceedings that it is neither.imposs:ble nor
improbable that the branding of individuals who visit these scourges
upon markin® as co:mon felons, and punishing them accordingly, may have
a deterrin. effect upon aggressive warlike sctivities of their prototyres

of thé futurs, chould they arise.




Our speecific purpose, therefore, in these trials ic %o ecnfirm the
already reccgnized rule that such indivicuale of a nation who, either in
official positicns or ctherwise, plan sggressive warfare, espéecially in
contravention of sound treaties. assurances and agreements of their
natisns to the contrary. are cormin felorns and deserve and will reseive
the punishment for ages meted cut in every land to murdercrs, brigands,
pirates and plunderers.

We shkall contend that it never was compatible with justice or law
to initiate murders. Ve shall contend herein that it is no less an.
effense *o plan and‘initiate the destructior of the lives of a million
people then it is to rlap an¢ initiate the murder ~f a single ihdividual.

Ve shell further contend that the having taken an ocath to support the
laws and institutions of & nation dces not create immunity from puniskment;
nor does the device of describing wars, where millions of liveé are tzken,
as *incidents" or "episcdes?; nor the 2iaim that they are justified as the
furtherance of the national aspirations, as they are so interpreted by
such irdividuals.

Ve shall e~laim that the facts and circumstances adduced and presented
in evidence before trhis Tribunal will show breaches of valid laws and
cbligations of the nation of Japan by these individuals so accused, who

controlled their goverrment or influen-zed its action.
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We shall further show reyonéd peradventure that these aczused; and
each of them, well knew that the wars which they were planning, and for
which they were preparing, and which they initiated and waged, could

4
edale destiruction of huan lives, not

result in nothing else than whe
alone on the field of battle, vvt in the homes, hosritals, end orrhanages,
in factories and fields; and the victims wovld be the young and the old,

the well and the infirm -- men, women and children alike.

For many vears back, scber-minded, patient and peaceful beings have
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been puzzled in their search fcr the reason why transgrescors in the high
plaees of a nation, who bring about these inlernational tregedies, remain
unpunished. It is difficult for them to uncerstand the logic an¢ reascning
of those proponents of the rrinciple of intermational law who conclude
that such lesders are beyond the reach of the practical administration
of justice. They have veen puzzled tc understand that method of rrecedent
and logic, or ccncept of justice, which permits the lawful destruetion of
teen-aged youth on the field of battle, but denies the lawfulness of
bringing to justice the enemies of peace and the war lords of foreign
nations who are the real originetors, planners, initiator and designers
of the pattern of destruction which brings them to their untimel:r ends.
Mr. President, T have no inflammatory purmose in reminding this
Trilunzal that there was much bloodshed of the flower of our youth at
Nanking, at Pearl Harbor, at Hong Kong, in Valays, at Guadalcanal, at
Iwo Jima, at ockinawa, on the island of Iuzon in the‘“hilippines, and in
other parts of the world. There was the unlocsening of cruel and inhuman
forces 'in China and in other parts of Asia. Tt was all part of one grand
pattern, and the vice of it consisted in the exhibition of utter contempt
for the lives of blameless and helpless individuals all cver the world.
Surely then, this is no mean challenge. 7If there is no justification
for puniskment »f individuals who héve already brought civilizeticn to
the brink of disaster, then justice itself is a mockery.
Fer it is to te recalled that already in these proceedings, each and
every accused has lodged an ob jection t the validity of this trial,
which we contend constitutes a clear challenge to the czpacity of civilized
nations to take effective steps to prevent the destructirn of all civili-
zation. For in effect and in essence, the accused have contended that
there is no power presently on earth duly authorized to try them, and no
just or legal right to mete out justice, stern justice, to these sccused,

even though it be adequctely proved that they ra~ticipated in a plan or




conspiracy, or in and of themselves aoted te brirg atout this aggrsssive
warfare, declared or undeclared, or warfare iz viwplation of international
law, treaties and assurances.

In Wuremherg today similar rroceecdings are taking place, with other
accused in the dock. With those we have no. concern, other than to indicate
to this Tribunal that these accused were in acoord with the designs of
the accused at Muremberg and were confederated with them in this effort
to dominate the world.

Literally then, if ocur cboervations are sound, there is a vital
decision to Pe made, and this decision may determine the continuance
or the end of human life. If this be true -— and we doubt that anyﬂ
thinking person would believe it to bhe overstated —— we are certainly
in a new and terrifyingly criticel era. To %hcse who demand precise,
well-established precedents for action, we would point out that this is
far from a novel idea. From the time of the prehistoric and primeval
ages, and continuing through the medieval reriod right up tg the present
day, there has always heen some process or other for the punishment
of the originators of aggressive wars. This method of constituting an
international legal tribunal agnd permitting such war criminala the
privilege of defending themselves and asserting their innocence is but
the culmination of the modern and civilized ideals of culture and tolerance
which have become crystallized irn concrete form.

With great humility but much earnestness, we ar<-roach our task
to do our part this day. For no single juet act can be left undone in
aid of such an easential purpose. As we of the prosecution view it, a
failure to make an earnest effort to contribute our part and a failure
of the powers to do every sound thing to put an end to the forces that
would destroy the world, would in and of itself constitute an unpardonable
crime. Our asole fear is the lack of capacity or ability to perform our

job well. For the obligation itself is a stern one.




The allegations coentained in this indictment are necessarily so
extensive, the period covered so lwvng, the arsa involved so great, the
accused so numerous, and the puwer they wielded so far-reaching, that
an opening statement attempting to covef in detail every phase of the
case @ould be unduly long and burdenscme. Moreover, some defails
mentioned now might become obscure by the time we reach the pwint cof
presenting evidence therson. Therefore, in a desire to proceed in an
orderly manner which will be helpful te the Tribunal and fair to the
accused, the Asscciate Prusecutors and Assistant Prosecutors responsible
for the presentation of the evidence concerninz the varivus phases will
summarize at appropriate times the evidence which they propose to
adduce in proof of the charges set forth in the indictment.

Let us briefly consider the Charter which established the authority
and jurisdiction of this Tribunal and defines the crimes with which
these accused are charged.

"SECTION II

"JURISDICTION AND GENERAL PROVISICNS

"ARTICLE 5: Jurisdiction Over Persons and Offenses. The Tribunal

shall have the power to itry and punish Far Eastern war criminals who as
individuals or as members of organizations are charged with offenses
which.include Crimes against Peace. The fcllowing acts, or any of them,
are ¢rimes coming within the jurisdiction of the Tribunal for which
there shall be individual responsibility:

"a. Crimes against Peace: WNamely, the planning, preparation,
initiation or waging of a declared or undeclared war of aggressien,
or a war in violation of ihternational law, treaties, agreements or
assurances, or participation in a common plan or conspiracy for the
accamplishment of any of the foregeing;

"b. Conventional War Crimes: Namely, violations of the laws or

customs of war;




"e. Crimes against Humanity: Namely, murder, exterminationm,
enslavement, déportaticn: and other inhimone acts committed before
or during the war, or psrsecmiions on poiriticsai or recial grounds in
execution of or in connecvivn wilh any czziu within the jurisdiction
of the Tribunal, whether or not in viclation 2f the domestic law of
the country where perpetrated.

"Leaders, organiuers, instigatwrs and accomplices participating
in the formulation or execution of a éommon pian'or conspirasy to
commit any of the foregoing crimes are responsible for all acts
performed by any person in executicn of such plan."

All of these offenses bring about the unlawful and intentional
taking of human life so that, as we shall later point out at some
length, this section of the Charter creates no new law. Quite to the
contrary, it defines criminal offenses of the gravest nature which
have long been recognized as illegal in the mind and public conscience
of the world. Some of these offenses have been recognized in assemblies
participated in by large groups of nations. Others have been outlawed ‘
by treaties, declarations and resolutions. Some of them have been in
effect deosignated as criminal acts by assurances. However, by whatever j
form this state of international law wars established or however it |
became crystallized, it wes with the full realization that the
dictates of humanity and the requirements of civilization demanded
thai these offenses be recognized as such and placed beyond th;
pale of civilized conduct. Indeed, as we believe it quite obvious, all
during the period of time wherein the crimes cﬁarged in this indictment
occﬁrred, it was well recognized by all nations that the continued
existence of civilization required that they come to an end.

The eleven presecuting nations have stated in the indictment..in

accordance with the provisions of the Charter, the offenses which they




charge “hat the accused have committed. Already in‘formal proceedings
before this Tribunal in open ccurt the indictment has been read in both
English and Japanese in the prezence of the accused, and prior thereto,
in accordance with the requirements of the Charter, copies of the
indictment, including all of the appendices, were translated into the
Japanese language and duvly served upcn the accused.

The indictment coneistis of an introductory summary, the counts
charging the war crimes, and apoendices which are in the nature of
Bills of Particulars. The offenges are charged in three groups, namely:
Group Cne, Crimes against Peace; Group Two, Murder; and Group Three,
Conventional Wer Crimes and Crimes against Humanity.

In Group One, Crimes against Peace as defined in the Charter are
charged in thirty-six counts. In the first five counts the accused
are charged with conspiracy to secure the military, naval, political
and economic domination of certain areas, by the waging of declared
or undeclared war or wars of aggression and of war or wars in violation
of international law, trealies, agreements and assurances. Count 1
charges that the conspiracy wés to secure domination of Esst Asiz and
of the Pacific and Indian Oceans; Count 2, domination of Manchuria;
Count 3, domination of all China; Count 4, domination of the same
areas named in Count 1, by waging such illegal wars against sixteen
specified countries and reoples. In Count 5 the accused are
charged with conspiring with Germany =znd Italy to secure the domination
of the world by the waging of such 1llsgal wars against any opposing
countries. The prosecution charges in the next twelve counts (6 to 17)

that ell or certein accused plenned and prepared such illegal wars
D 3

against twelve nations or pevoples, identifying in a separate count
each nation or people attacked pursuant thereto. In the next nine

counts (18 to 26) it is charged that &il or certain accused initiated such




illegal wars against eight nations or peorles, identifying in a separate
count each nation or pecpie so atteckzed. In the next ten counts (27

to 36) it is charged that the acctsed waged svch illegal wars against
nine nations or peoples, identifying in a separats count each nation

or people so warred upon.

In Group Two, murder or conspiracy to marder is charged in sixteen
counts (37 to 52). It is chargsd, in Count 37, that certain accused
conspired unlawfully to kill and murder people of the United States,
the Philiopines, the British Commonwealth; the Netheriands, and Thailand

(Siam), by ordering, causirgz and permitting Japanese armed forces,

in time of peace, to attack those veonle in violation of Hague Convention

ITI, and in Cqunt 38, in violation of numerous treaties other than
Hague Convention III.

It is charged in the next five counts (39 to 43) that the accused
unlawfully killed and murdered the persons indicated in Counts 37 and

38 by ordering, causing and permitting, in time of peace, armed attacks

by Japsnese armed forces, on December 7 and 8, 1941, at Pearl Harbor,
Kota Bahru, Hong Kong, Shanghai and Davao. The accused are charged
in the next count (44) with conspirecy to procure and permit the murder
of prisoners of war, civilians and crews of torpedoed ships.

The charges in the lest eizht counts (45 to 52) ¢f this group
are that certain accused, by ordering, causing and permitting Japanese
armed forces unlawfully to attack certain cities in China (Counts 45 to
50) and territory in liong-lia and of the Union of Soviet Socialist
Repuvlics (Counts 51 and 52), unlawfully killed and murdered large
numbers of solldiers and civiiians.

In Group Three, the final group of counts (53 to 55), other
Conventional War Crimes and Crimes against Humanity, ere charged.

Certain specified accused are charged in Count 53 with having conspired




to order, authorize and permit Japanese commanders, War Ministry
officials, police and subordinates to violate treaties and other laws
by committing atrocities and other crimes against many thousands of
prisoners of war and civilians belonging to the United States, the
British Commonwealth, France, Netherlzsnds, the Philippines, China,
Portugal and the Union of Soviet Socialist Republics.

Certain specified accused are directly charged in Count 54 with
having ordsred, authorized and permitted the persons mentioned in Count
53 to commit offenses mentioned in that count. The same specified
accused are charged in the final count (55) with having violated the
laws of war by deliberately and recklessly disregarding their legal
duty to take adequate stevs to secure the observance of conventions,
assurances and the laws of war for the protection of prisoners of war
and civilians of the nations and peoples named in Count 53.

In the preparation of this criminal indictment against a large
number of individuals who are accused of numerous offenses within
the Tribunal's jurisdiction, where the prasevatlom is composed Af
eleven great peoples each having its national interests ana pnjicies
to consider, it was inevitable that the indictment should contain
numerous allegations. It is necessary to express the views of each
nation and also to assure a conviction of each of the accused under
whatever the Tribunal finds to be the true state of facts, provided
they are found guilty. Allegations in such a case may appear repetitious
and in some instances in the alternative. It is the decision of the
Tribunal, however, which is important and which is final both as to
the facte and law.

Summarized particulars in support of the counts in Group One are
presented in Apvendix A. Dates, places and other details are stated
for instances of military egesression, beginning in Menchuria and

expanding into many other areas and pericds. In Appendix B are collected
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articles of treaties violated by Japan es charced in the counts for
Crimes against Peace and the crime of murder. In Appendix C are listed
official assurances violated by Jaéan and incorporated in Group Cne,
Crimes egainst Peace. Conventions and assuresnces concerning the laws

and customs of war are discussed in Appendix D, and varticulars of
breaches of the lrws and customs of war for which the accused,are
responsible are set forth therein. Individual responsibility for

crimes set out in the indictrnent and official positions of resoonéibility
held by each of the accused durinz the pericd withk which the indictment
is coneerned are dresented in Appendix Ew

That, if the Tribunal please, is the zist of the crimes charged
ageinst these accused in this indictment. The next guestion to consider
is the leaw upon which the indictment is based. In the first instsnce,
vhat constitutes cognizable crimes by this Tribunal ig defined by the
Charter. These may be divided into several genersl classifications.

The first offense charged in the indictment is consoiracy. Since
this offernse is merely named and not defined, some definition must be
made. This offense is known to and well recognized by most civilized
nations, end the gist of it is so similar in all countries that the
definition of it by a Iedersl Court of the United States may well be
accevted as an adeguate expression of the common conception of this
offense:

In the case of Marino v. the United Statss, reported in 91 Fed. 2d,
691; 113 A.L.R. 975, the United Stotes Circuit Court of Appeals for the
Ninth Circuilt, in discusging the law of conspiracy, said:

"4 conspiracy is 'a combinstion of two or more persons, by
concerted action, to accomplish a criminal or unlawful purpose,

or some purpose not in itself criminal or unlawful, by criminal

or unlawful means.'! (Citing cases.) "It is partnership in criminal




purposes. The gist of the crime is the confederation or combination
of minds.

"A conspiracy is constituted by an agreement; it is, however,
the result of the agrecment and not the agrzement itself. No formal
agreement between the parties is essential to the formation of the
congpiracy, for the agreement may be shown 'if there be concert of
action, all the parties working together understandingly, with a
single design for the accomplishment of a common purpose.!" (Citing
cases.)

"On the other hand, if the purpose is unlawful and is carried
out either by lawful or unlawful means, the statute is violated."
(Citing cases.)

"The purpose of the conspiracy may be continuous, that is,
it may contemplate commission of several offenses, or overt acts.

"The crime is completed whon an overt act to effect the object
of the conspiracy is done by at least one of the conspirators.

An overt act is something apart from the comspiracy, and is 'an
act to effect the object of the conspiracy.'" (Citing cases.)

"IV need be neither 2 criminal act, nor the very crime that
is the object of the conspiracy. It must, however, accompany or
follow the agreement, and must be done in furtherance of the
object cf it.

"All of the congniratois reed not join in the commission of an

overt act, for, if one of the coasvirators commits an overt

act, it becomes the act of all the conspirators."

o

. . . o

"In the situation wherc & conspiracy has been formed, the

joinder thercof by a new member does not create a new conspiracy,
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does not chanze the status of the otker comsnirators, and the

new member is os-ruiity as thoib ke wsc an

S ey b

Where, after formaiion oI & conspiracy
withdrews, such withi:awel neither creates a new consviracy, nor
charces the status of the remaininz members.”

The next offenses charzed run throuch Counts 6 to 36 in various
forms; but the same essencial eLements are conoalned in 211, that is,

The planning, preparation, irdtistion er waging of a declared ‘or
undeclared war of sgeression, ™ or "the planninz, prevaration, initiation
or waging of a war in violetion of international law, tresties, asree—
ments Or assurances.*

Taking the first section ¢f thic definition, the essential element
here is "war of ageression.” Is this 2 crime under internetional law,
and has it been so understood durin: all the time referrsd to in the
indictment? We claim that it is and has been. Ta reach this conclusion
we must establish two thingsi first, that there is internstionzl lew
covering the svbject, and second, that it is a crime under that law.

The esteblishment of tkese two things is, we believe, among the

important guesiicns %efors {his Tribmaal. For the first time in history,

e

the Military Tridunal sittirz in Mremberg and this Military Tribunal
for the Far East are being esked by the civilized netions of the world
to recognize and stete by judiciel decision these two vrinciples as an
intesral oart of interratioral lew.

e believe this Tribunsl. under Article 13- d. of the Charter, will
take judicial ncotice of the fzct tnal there is a large body of inter-—
nationsal lew, kuown at diffsrent times and by different writers as the

/

‘Bcommon law® or "general law’ or "matural law® of international iaw. That
it is a living, growing body is well illiustraled by the followings auvthorities:
In 1934, Mr. Justice Cardozo, speaking for the United States

Supreme Court in the case of Vew Jersey v. Delaware, 291 U. S. 361,

at ovege 385, seid:

H
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"International law, or the law that governs between states,
has at times, like the common law within states, a twilight
existence during which it is hardly distinszuishable from morality
or justice till at length the imprimatur of a court attests ifs
jural quality. The gradual consclidation of opinions and habits
has been doing its gquiet work.®

Lord Wright, & well recognized authority on international law, says

of this subject in his, paper, ‘War Crimes Under International Law":

"It is important for those who approach the consideration of
this topic to considsr what are the nasure, the sources and the
sanctions of In‘ernational Law. They must not expect to find that
they are the same as exist in the case of systems of lMunicipel Law,
whetﬁer the particular law is of the Anzlo-American or Common Law
type, or is of the Civil Lew or the codified class. ZEither type
has the feature that it is law enacted by a central law-making

authority such as a Legislature or a Court, and the further feature
that there is a standing judicial authority to expound it and a
standing executive to give effect to it.

"Internaticnal Law differs from these national systems because
there is no ecentral law-making avthority. It may thus be described
as the law of the in‘crnaiiomal community. That community, however,
consigts of a number of indnpendénﬁ sovereign nations, each with its
own system of National or Monicipal Law.

¥he sources of Internaticnal Law must, therefore, be sought
elsewhere than in the acts of a national law-making avthority.

In nmy earlier ersay I pleaded to have it recognized that International
Law was the product, however impsifect, of that sense of right and
wrong, of the instincts of justice and the humanity which are the
cornmen heriteze of all civilizeé nations. Thig has been called

for many ages ‘Naturel Law'; perhsps in modern days it is simplen

and truer merely to refer to it as flowing from the instinctive

gense of rigzht and wrong possessed by all decent men, or to describe
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it a8 derived from the princivles common to 211 civilized nations.
This is, or ouzght to be, the ultimate basis of all low.

"Just as civilized men (or perhevs any men) living together in
society under the most complete system of individual freedom must
necesgerily suffer tkhe restrictions inevitably imposed on each oy
the similer fraedor enjoyed by their neighbours, so, in the community
of nations, the soversiznty (i.e., the freedom and independence
of each netion) must be coniitioned by regard for the like freedom
end indenendence of the neizhbouring netions. Modern conditions
have made incfaasingly aprarent the muturl interdevendence of nations
end have led to the concopt of the community of nations. Some day
theré may be a central law-meking end law-enforcing body cherged
with scttlinz the reletions between the members of what would then
vecome the community of nations in the full sense. But that time
is not yet. International Lew represents the imperfect endeavour
to develov a body of rules snd principles vhich will go towsrds
esteblishinz a rule of law among the nat ons, not dissimilar in
charecter from the rule of law which is established in greater or

lesser Gecree incide eesch separcte sovereisn nation.'

"Law consists of rules for determining conduct. There may be
such rules without lecislation, without Courts and witkhout executives
to zive effect to them. There may be the customery or traditional
rules which are so familiar that men obey them or act in accordance
with them as a metter of ordinar& course. The common lawyer is
fariliar with the ideea of customs which develop into law and may
eventually receive recosnition from competent Courts and authorities.
But the Court does not make the law, it merely declares it or decides
that it exists, after hearinz the rival contentions of those who

assert end those who deny the law."

"But International Lew is progressive. The period of zrowth
generally coincides with the period of world upheavals. The
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pressurc »f necessity stimnlates the impact of natural law and of

meral ideas and converis them ianto rules of law deliberatsly and
overtly recognized by the conzensus of civilized menkind. The
experience of tw. gréal world wais within a quartser of a century
cannot fail to have dcep repercussions on the senses of the peoplss
and their demand for an International Law which reflects internaticnal
justice. I am convinced that Internationgl Law hag progressed, as

it is beound to progress if it is to be a living and cpefative force
in these days cf widening sense of humanity."

Sir Frederick Pollock in "The Sources of International Law" in

2 Celumbia Law Review (1902), 511-512, in discussing customary law,

"It is, therefcre, impracticabdble, with one exceptien to bo
mentioned, to make any general statement as tc the value of
treaties and similar instruments as evidence of the law c¢f nations.
The excepticnal case, which is of increasing frequency and
importance, is where an agreement cr declaration is made nct by
two or three states as a matter of private business between themselves,
but by a considerable provortion, in number and power, of civilized
states at large, for the regniation cf matters of general and
permanent interast. Such acts tave of late been the result of

congresses cr confersnces held for that ourpose, anc they have been

sc framed as to aémit of and iavite tne subsecuent adhtiesion of
Pewers nct originally parties to the proceedinga.  There is no doubt
that, when all or mosb of tné greet Fowers have delibsrately agreed
to certain ruies of geueral application, the rules zpproved by them
have very great weight in practice even among states which have

never expressly consented to them. It is hardly too much te say

that declarations of this kind may be exprected, in the abseuce of
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prompt and effective dissent by some Power of the first rank, to

become part of the universaily received law of nations within a

moderate time. As among men, so among nations, the opinions and

usage of the leading members in a community tend to form an
euthoritative example for the whole."

On July 26, 1934 the Judicial Committee of the British Privy Council,
&fter considering numerous early views with respect to the law of piracy
ard in particular the case of R. v. Joseph Dawson (13 St. Tr. col. 451)
which arose in 1596, through Viscount Sankey, L.C., stated:

"But over and above that we ars not now in the year 1696,

we are now in the year 1934. International law was not crystal-

lised in the 17th century, but is a living and expanding code.

In his treatise on international law, the English textbook writer

Hall (1853-94) says at p. 25 of his preface to the third edition

(1889) (1): 'Looking back over the last couple of centuries we

see international law at the close of each fifty years in a more

solid vposition than that which it occupied at the beginning of the

reriod. Progressively it has taken firmer hold, it has extended
its sphere of operation, it has ceased to trouble itself about
trivial formalities, it has more and more dared to grapple in
detail with the fundamental facts in the relations of States. The
area within which it reigns beyond dispute has in that time been
infinitely enlarged, and it has been greatly enlarged within the

memory of living man.' Again another exampie may be given. A

body of internaiional law ia growing vp with regard to aerial

warfare and aerial transport, of which 3ir Charles Hedges in 1696

could have hacd no possible idea."

That international courts recognize a general body of international

law is evidenced by the two following illustrations:
5 &
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In the 193€ edition of the Statute of the Permanent Court aof Inter-
national Justice, there avpears under Article 38 these provisions:

"The Court shall appliy:

"1. International conventions, whether general or particular,
establishing rulss expressly recognissd by the contesting States;

"2. International custom, as cvidence of a general practice
accepted as law;

"Z. The general principles of law recognised by civilised
nations;

"4, Subject to the provisions of’Article 59, judicial decislons
and the teachings of the most highly qualified publicists of the
various nations, as subsidiary means for the determination of rules
of law. This provision shall not prejudice the power of the Court
tc decide a case ex aequo et bomo, if the parties agree thereto."
The Mixed Claims Commissiorn, United States and Germany, established

rursuant to the agreement of August 1CG, 1922, between the two countries,
held in Administrative Lecision No. II that in its adjudications the
Commission would be controlled by the terms of the Treaty of Berlin but
that where :
"no applicable yroviesion is found in thzt instruwent, in determining
the measure of darages the Ccmmission may apply:

{a) Internationszl couveations, waether general or particular,
estabiishing rules express.iy recogaised by the United States and
Germany ;

“(b) Interrational custom, as evidencz of a general practice
accepted as law;

"(c) Rules of law commen to the United States and Germany
established by esither statute or judicial decisions;

"(d) The general principles of law recognised by civilised

nations;
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"(e) Judicial decisions and the teachirngs of the most highiy
qualified pubiicists of all nations, as subsidiary means for the
determination of rules of law; ut

"(f) The Commiesion will nct be bound by any particular code

or rules of law but shall be guided by Jjustice, equity, and good

faith."

Having shown the nature and growth of international law, and that
when many civilized nations heve acled in voluntary concert on a metter
of general welfare it becomes rccognized as a principle of international
law, we shall show now £hat the question of aggressive war has been
corsidered by so many nations and deliberately outlawed by them that
their unanimous verdict rises to the digrnity of a gemneral principle of
irternational law.

Long before the occurrence of the acts complained of in this
indictment, agzressive warfare had been condemned as illegal. Beginning
with the opening of the rresent century, the civilized world began to
rlace restraints upon the waging of war. At the first Hague Convention,
1899, the nations of the world agreed to settle their disputes by
pacific means whenever possible. At the Hague Convention No., III, in
1907, this same policy was reaffirmed, and all the nations involved
in this indictment, includiag Javan, ag:éed that "the Contracting Parties
recogrnize that hestilitiss nefween themzelves must not comwence withous
previous and expliciv warming, in tbe form either of a reascned declara-

tion of war or of an vltimaivm with z2onditional declaration of war."

By that agreement wvnlecliered wars and treacherous attacks were branded
as internabxonai crimes.

In 1919 the victorious nations, including Jaran, sgreed that the
violation of internationel treaties was a justiciable offense. The

leading nations of the world, bty successive agrecments and treaties,

tJ
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took another definite step in the evolution of interrational law, after ths
close of World War I, by specifically declaring: "A war of aggression
constitutes an international crime." That statement was a part of the

Geneva Protocol for the Pacific Settlement of International Disputes and

was signed by the representatives of forty-eight nations. This was followed

in the Eighth Assembly of the League of Nations in 1927 by a unanimous
resolution in almost the sare language. Japan was a signatory of beth of
these instruments.

The Sixth Fan—-American Conference of 1928, meeting at Havana, Cuta,
went a step further when it adopted a resolution on "aggression'", the
preamble of which specifically states that "war of aggression constitutes
an international crime against the human species;" and the resolution
then proceeded to declaré: "A1l eggression is considered illicit and
as such is declared prohibited."

By the Kellogg-Briand Pact, signed in Paris on August 27, 1928, the
Contracting Parties, that is, practically the whole community of the
civilized world, including Japan, condemned recourse to war for the
solution of international controversies, and renounced war as an instrument
of national policy in their relations with one another. Although the
text of this Pact does not use the word "crime", it is clear that by
renouncing war "as an insirument of national policy", they meant to put
the system of aggressive war outside the law, to wit: make it illegal.
These covenants and agreemenis cannct be waved aside with a light gesture.
They are not, and have never been, mere scraps of paper.

Acting in conformance with the demands of the public conscience of
the world, by 1928 ail the civilized nations of the world had by solemn
commitments and agreements recognized and pronounced wars of aggression
to be international crimes and had thus estizblished the illegality of

war as a positive rule of international law.
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That our conclusion meets with the approval of students of inter-
national law is shown by the following quotation from Lerd Wright's
article on "War Crimes Under International Law":

"Every nation has the inalienable right to self defence.

But a war of aggression falls outside that Justification. War

is an evil thing. It is no hyperbole to describe the war of

1939 to be one of the greatest calamities thet ever befell the

human race. To initiate a war of aggression is thus not only a

¢rime, but the chief of war crimes. It differs in its universal

scope from the specific offences which are included in the brsaches
of the particular laws of war. It is the accumulated evil of .the
whole. If it were rossible to conceive of a war conducted on the
most chivalrous and humane methods possible, the initiation of

the war, if it were an unjust war, would still be a crime. It

would be a crime against peace."

Having shown that the law of nations outlaws aggressive war, we
must next determine what is an aggressive war. An act of aggression
is defined in Webster's New International Dictionary, Second Edition,
Unabridged, 1943, as:

"A first or unprovoked attack, or act of hostility; the first
act of injury or first act leading to & war or a controversy; an

assanlt; also the.practice of attack or encroachment; as, a war
of aggression."

"A nation that refuses to arbitrate or t¢ accept an arbitration
award, or any other reaceful method, in the settlement of a dispute
but threatens to use force or to resort to war."

James T. Shotwell, in his book, "War As An Instrument of National
Pelicy", vage 58, defines it thus! "The aggressor being that state

which goes to war in violation of its pledge to submit the matter of

dispute to peaceful settlement, having already agreed to do so."




The next division of Crimes against Peace has to do with the planning,
preparation, initiation or waging of a war in viclation of international
law, treaties, agreements or assurances. Here the law is well defined
and has been enforced for generations. When two or more nations enter
into a solemn covenant cr agreement, and esﬁecially when it reaches the
dignity of a treaty, each nation has always been held to be bound by
its terms. Unless that be true, there would be no reason whatsoever
for their enactment. To contend otherwise would mean that international
conduct has reached so low a level that their sole purpose is one of
guile and deceit; that the nations affix their names thereto with the
purpose of cheating one another. However, this absurd contention has
been time and again rejected and international courts have recognized
a general body of international law.

We now come to the point where we shall show the acts of Japan to
be among the most treacherous and perfidious of all time. In 19C4,
Japan opened the Russo-Japanese War with an attack on the Russian
fleet at Port Arthur without notice or warning. The civilized nations
of the world recognized that a continuance of this practice would be
intolerable. Under such conditions, every nation would have to be

fully armed and on the alert at all times with a consequent .stupendous

g -

and burdensome expense that would stifle the peacefﬁl,_cbmmercial life
of its people.

The direct result of Japan's treachery in this case was the
Hague Convention III in 1967, "Relative to-the Opening of Hostilities"
in which every nation bringing the charges in this indictment, as well
as Japan, united in saying in Article I: (as has previoﬁsly been
quoted fer another illustration)

"The Contracting Powers recognize that hostilities between

themselves must not commence without previous and explicit warning,

23




in the form either of a reasoned declaration of war or of an

ultimatum with conditional declaration of war."

Under this agreement, which remained in full force and effect,
were the attacks without notice or warning on Mukden, Changchun and
Kirin on September 18, 1921, and the subsequent, similar attacks on
Nanking on December 12, 1937, and on Pearl Harbor, Manila, Daveo and
Hong Kong on December 7 and 8, 1941, lawful acts? We contend they
were not; and we shall show by the undisputed evidence in this case
that each and every attack was made without previous and explicit
warning or an ultimatum of any kind; that as a matter of fact at the
very moment the attack was made on Pearl Harbor, the Japanese
representatives were treacherously negotiating with the United States
Government in Washington in an attempt to build up 2 false sense of
security.

We shall show that each and every one of the aforementioned
attacks, and the many others not mentioned at this time, constituted
illegal acts, both as acts of aggressive warfare and attacks without
warning in viglation of treaties. We shall further show that each
and every one of the accused named in this indictment played an important
part in thess unlawful proceedings; that they acted with full knowledge

of Japan's trpeaty obligations and of the fact that their acts were

criminal.

Do these accused contend that these are mere empty promises, and
ig so, upon what logic do they base this assumption? To put it other-
wise, can napions expect to get on one with another and trust each
other without keeping solemnly enacted pledges any more than their
nationals could expect %o live in orderly existence one with another
within the confines of their own country without resrecting the agree-

ments which $hey make? Could such procedure lead to anything else than
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world anarchy? And can such world anarchy be longer tolerated in this
day and age? These are real pertinent inguiries. We have little doubt
as to their answer.

It ¥s the well recognized law of every civilized community that
one who engages in a crimiral act is fully and personally responsible
for the natural and probable consequences of that act. Can the accused
deny that the waging of war means the taking of human lives? The taking
of human life without legal justification is, and has been recognized
from the dawn of history, as murder. We shall show, therefore, that
these aecused, and each and every one of them, are guilty of the charge
of murder as contained in this indictment.

Even under the laws of their own land, these accused are guilty.
In the Criminal Code of Japan, Chapter XXVI, Article 199 (Sebald), page
148, the crime is defined in more general terms and reads:

"Every rerson who has killed another person shall be condemned

to death or punished with penal servitude for 1life or not less

than three years."
Article 203 of the same Code makes the attempt to kill a person punishable;
and Article 201 creates a crime out of the mere preparation with intent
to commit murder, even though only one person is concerned in it and
there are none of the usual elements of conspiracy present, and even
though the preparations never reached the stage of an attempt. Since
the usual definition of murder in civilized countiies is the intentional
killing of a human being without legal justification, we should perhaps
see what constitutes "legal justification". This justification is
usually limited to the defense of one's person or property or, perhaps,
in the case of an executioner, that he was merely carrying out the

. order of a properly constituted court.
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In the case before us, the deaths all occurred as a result of
belligerency or war, and since the war was illegal, all the natural
and normal results flowing from the original act are also illegal.

This is true even under Japanese law.

In addition to the rezsons aiready given, the military and naval
forces of Japan werc bound by "tle laws =nd customs of war" as estab-
lished partly by the practice of civilized nations and parily by
treaties, conventions =nd assurances which were either directly binding
upon them or evidence of the esiablished and recognized rules. As
evidence of these customs, the Hague Convention IV in Cctober, 19C7,
to which Japan was a party, provides:

"According to the views of the High Contracting Parties,
these provisions, the drefting of waich has been inspired by the
desire to diminish the evils of war, so far as military requirements
permit, are intended to serve as a general rule of conduct for

the belligerents in their relations with the inhabitants.

"It has not, however, been found possible at present to
concert stipulations covering all the circumstences which arise
' in pracuice; '

"On the other hand, the High Contracting Parties clearly do
not intend that unforeseen cases should, in default of written
agreement, be left to the arbitrary opinion of military commanders.

"Until a more complete code of the laws of war can be drawn
up, the High Contracting Parties deem it expedient to declare that,
in cases not covered by the rules adopted by them, the inhabitants
ané. the bellige;ents remain under the protection and governance of
the principles of the law of netions, derived from the usages
established among civilized peoples, from the laws of humanity,

and from the dictates of the public conscience."




In Section I, Chapter I, Article I of the Annex to the Corvention,
it rrovides in rart at follows:

"The laws, rights, and duties of war apply not only to
armies, but also to militia and volunteer corps fulfilling the
following conditions:

"1. To be commanded by a person responsible for his sub-
ordinates;

"2. To conduct their operations in accordance with the laws
and customs of war."
Then follow other provisions with refercnce toAthe treatment of prisoners
of war and the sick and wounded which will be specifically refgrred to
subsequently when the evidence on Conventional War Crimes is presented.
In Article XXIII, it grovides in part:
"In addition to the prohibitions provided by special Conven—
tions, it is especially forbidden:
"(b) To kill or wound treacherously individuals belonging to
the hostile nation or army;"
Therefore, an attack without warning upon another nation with which
Japan was at peace cons*tituted treachery of the worst type, and under
the provisions of the Hague Convention the killing of any human being
during such attack beceme murder.
In order to show the full effects of a war of aggression and a war
in violation of international law, treaties, agreements and assurances,
we have referred incidentally to the law covering Conventional War Crimes.
These are charged in Group Three in the indictment, but perhaps the
aforesaid reference is sufficient as the law covering these crimes is

well set forth in the Annex to Hague Convention IV =lready referred to,




There remains at least one phase of the law to be considered —
perhaps the most important. That is the lew pertaining to the
individual liability of these accused.

The Supreme Court of the United States, during the period of
this war, has expressed icself on the guestion of individual liability
of those accused of offenses cecurring during war. In Ex parte Quirin,
317 U.S. 1, it extensively reviewed the prevailing international law
and referred to various authorities in its opinion. It states
specifically:

"It is no objection that Congress in providing for the

trial of such offenses has not itself undertaken to codify that

branch of international law or to mark its precise boundaries,

or to enumerate or define by statute all the acts which that

law condemns, An Act of Congress punishing 'the crime of piracy,

as defined by the law of nations' is an approrriate exercise of

its constitutional authority, Art. I, Section 8, cl. 1C, 'to define

and punish' the offense since it has adopted by refersnce the

sufficiently precise definition of international law. United

States v. Smith, 5 Wheat. 153; see The Marianna Flora, 11 Wheat. 1,

40-41; United St=ates v. Brig Malek Adhel, 2 How, 210, 232; The

Ambrose Eight, 25 Ped. 408, 423-28:; 18 U. S. O. Section 481.

Similarly by the reference in the 15th Article of War to ‘offenders

or offenses that . . . by the law of war may be triable by such

military commissions‘®, Congress has inceorpcrated by reference,

as within the juriediction of miiifary.commissions, all offenses

—

which are defined as such by the law of war (compsre Dynes v.
Hoover, 20 How. 65, 82), anc¢ which may constitutionally be included

lizing

1

within that jurisdiction. Congress bhad the zhoice of crysia

in permanent form apd.in minute detasl every offense against the




law of war, or nf adoptircs the system of common law sprlied by

military tribunals so far as it should be recoznized and deemed

applicable by the courts. It chose the latter course."

The prosecution, representative of these eleven n~tions, contends
that these holdings are in accord with the laws enforced domestically
in all of their naticns. t is quite interesting to observe that
even in the interpretation of domestic law, or, as sometimes referred
to, manicipal law, where legislatures and courts have long been
established and operated in & lawful and prccise manner, there is
gtill the recognition of the existence of a definite living and
growing body of international common law.

So we observe that in Ex parte Quirin, and in the Yamashita case,
also recently decided by the seme Tribunal, as well as in many earlier
cases, there is definite authority of the highest court of a great 1
nation to support our contention that individusls may be punished
by & military tribun=al for violations of international law, which,
even though never codified by an international legislative body, have
been sufficiently developed and crystallized to make them cognizable
by courts of justice.

Under the usual law of conspiracy heretofore defined, it is
always held that every member of the conspiracy is equally liable
for every act committed by any other member of the conspiracy in the
furtherance of the common plan. When we add to this general rule
the additional rule that every person is liable for the natural =and
probable consequences of his criminal acts, we find that these men,
who held positions of power and influence in the Japanese Government
and by virtue of their positions conspired to, and rlanned, prepared,
initiated and weged illegal wars, are responsible for every single

criminal act resulting therefrom.




Aside from the usual rule in conspiracy cases, we find another
rule of 1liability common to all legal systems, which is similar %o
the conspiracy rule, that all who participated in the formulation or
execution of a criminal plen involving multiple crimes are liable
for each of the offenses committed and for the acts of each other.
All are liadble who incited, ordered, procured or counselled the
commission of such acts or have taken a consenting part therein.

It is the contention of the prosecution that the positions held
by these accused is no bar to their being considered as ordinary
criminals and felons if the evidence presented to this Tribunal proves
be&ond a reasonable doubt thet they have b;en parties to crimes for
which they should be punished. All governments are operated by human
agents, and all crimes are committed by human beings. A man's
official position cannot rob him of his identify as 2n individual
nor relieve him from responsibility for his individual offenses.

The personal liability of these high ranking civil officials is one
of the most important, and perhaps the only new question under
international law, to be presented to this Tribunal. That question
is being squarely presented. It will become necessary for this
Tribunal to determine whether it will proceed, as other tribunals
and courts in the past have done, to recognizé as law a principle
that follows the needs of civilization and is a clear expression

of the public conscience.




1Leb us now consider the facts. The indictment charges that the cecused

perticipeted in the formuletion or execution of a common plen or conspiracy
to wage declared or unceclared wer or vers of gggression znd war or iars
in viclation of internstional law? treaties, agrcements aﬁd assurances
egainst any couniry or countries which might oppose them, wifh the ob ject
of securing military, naval, political end economic domination of East Asia
and of the Tacifie and Tndian Cceans, and all countries bordering thereon
and islands therein end ultimately the domination of the world.

There are two issues involved: (1) +the fact of conspireecy; and
(2) vho were perties to it, The fact of conspiracy will be proved by
direct and circumstantial svidence, including the conduct and declarations
of the accused and their acccmplices. The evidence relied upon to
establish the fact of conspiracy, together with additionzl testimeony
proposed to be introduced, will demonstrate the connection of each
accused with the conspiracy charged.

As to the first issue, ®wthe fact of conspiracy,® the rr-secution
is not required tc prove the specific date of its incepition so long
as the proof establishes és a fact thet the conspirazy che ged existed
within the dates spesified in the indictment.\Te propose to prove that
for years prior to 1 Jemuary 2928 the military in Japan had sponsored,
crganized and put into effect in the public schocl system of Japen a
pregram Gesigned Yo instill a militaristic epirit in the youth of Japan
and to cultivete the ultra-nationelistic concept that the future progress
of Japan was dependent upon wars of conquest; that as a result of her
previous sggressive policy, Japen had acquired vast interests and special
privileges in china, partizularly in thot part knovn es Manchurie; and

thet by speciel treaties Japan had acquired large areas in Menchuria in

which she exercisel( extra-territorial powers.

"o~
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™ 1927 the Japanese Government formulated a positive policy tovard
Chira vwhich resulted in sending irocops to Chine in May 1927 and in
April 1728. wPolitical writers and speakers advocated public support of
military action in Menchuria. A plan was developed, it will be shown,
which entieipeted the creation of en "incicent" in VManchuria as a basis
for military ag recsion and inciuded the exertion of ®ercive methods
in bringing the Japanese Govermment into accord with military aims and
purposes in Manchuria.

(n September 18, 1931 a prevocative occurrence, which hes come to
pe known historicelly as the w'ukden Tncident," wes planned and
executed. It was no gccident, as the evidence will show. Tt was
foilowed by immediate military agoreésion, implemented by more than
forty thousand armed troops, well rreparec and on the alert for the
oceasion, resulting in the occupation of the three northeastern
provinces oflchina end ultimately the setting up of a puppet regime
(et a1l times responsive to the strings pulled from Japan; and formally
given the diznity of "recognition" as the soc-called State of Manchukuo),
and military oczupation-of the province of JTehol.

The reasl purpose of the invasion, namely, the proprietary interest
of Japanese in Manchuria, will be shown by the finenciel, economic and
political development which followec. Forece of circumstanées halted
the military aggression temporarily at the Great Yall of China, but
the d(signs of these conspirators :ere partially accompliched. The
Tenkgu Truce was ultimately effeet:d whercby a demilitarized zone rvas
esteblisheG in the sastern province of Hopei. But the evidence will
elearly disclose that Japan, thrcugh these accused, agein proceeded
to effeet the purposes of Hhe ¢onspirgcy, thie time b: means of deceit,
bribery and intrigue, and by the use of politicel and economic means,
and whenever necessary, militury jpressure was always at hand to surple-

ment the foregoinge.

X
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Thus the cornspiracy proceeded, by the means end methols of
Divide and Zonquer, o establish separate autcnomous states in Mongolia

and North “hinsa. 'he purpose of thes

D

meneuvers was to make secure
the terriltory elready ceized, and to form the basis for a strengthening

and extsnsion of Japunsce domination and eontrol of =211 china until such

Throughout all cof this period the pattern and cesign conforms to
a eimple plan; the details vary from time to time. WMilitary incursions
were made into the provinces of North China and Mongolia, and
Vanchukuoan-Siberian border "incidents" occurred. The similarity
of methnds employed and the r¢peated use of the word "incidents" %o
describe the killing of thousands upon thousands of individuals ocught
to be noted.

The westward advance into (uter Mongnlia was checked by the IMutual

a1

Assistence Pact of 31 March 1956 between (uter Mongolie and the Soviet
Union. TUnsuccessful in hef various ettempts to unite the provinces of
Tnner Mongolia and North China in so-called eutonomous regimes, Japan
was compelled to be satisfied with thé conversion of the demilitarized
zone into the Japanese dominated and controlled Fastern Hopel Anti-
Comintern Autonomous Council. Jeopan, having temporarily been frustrated
in her program of expansion, provcked the notorious Marco Polo Bridge
Tncident on 7 ™iy 1937. This ®incident" was patterned after the Mukden
affeir, and, as was the case in Vanchuria, it served as the occasion faf
large scale Jepanese military aggression on meny fronts. WMajor campaigns
were conducted, resulting in the occupation of Shanghai in August 1937
after two months of bitter recistence on the part of Chinese troops.

The occupation of Nanking wes characterized by systemetic, merciless

slaughter, rape and torture of te. = of thousands of prisoners of war,
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ecivilians, wemen and children, end the wanton and i1holesale déstruction
»f homes and property utterly beyond any possitle military regquirements.
This action, commonly cclled the Rape on Nanking, is without parallel
in modern warfare.

Nenking was only one of the many Chinese cities in which the Jananese
sought, as a part »f their plan of aggression, to destroy the will of the
people to fight by the commission of atrocities of clrostv urpbelievable
severity, both as to their character end extent. The evidence will
disclose that this inhumane type of warfare was of so generél a
character, both with respect to geographic distribution and as to time
of commission, as to demonstrate the existence of a pattern cr rlan of
warfare which in fact zheracterized the Japanese military asggression
wherever waged. The evidence will alsc disclose that opium was used as
a military wespon to break the morale of the reople and tc destroy their
will to fight as well as a means of - evenue to finence Janan's armies.

The attack »n the Panay, Iadvbird, and other vessels of neutral povers

will be shown as further evicdence of wanton and reckless disregard for
life and property and also as a demconstration to the Ghineso_peoplc of
the power and efficacy of Japanese arme.

The waging cof aggressive warfare agsinst China in that psrt kr~wn
2s Nanchuria, 2s well as in the northern provinces of China, and subse-
quently in the rest of (hina, was aided and feciliteted by military groups
acting in concert with civilians in securing control of govermmental
departments and agencies. This control was acguirec by verious means.

The Tmperizl Ordinance of 1956 provided that the Minister of Var
must be a General or Lieutenant General on the active list and that the
Minister of the Navy must be an Admiral or Vice Almir:l on the active
list. As it was also provided by an Imperial Ordinance that the Catbinet

must inelude the Minister of Var and the Minister of the Navy, no Cabinet
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could we formed withcut approval of its membership by the ‘ar and Navy
Ministers, and & Cabinet once formed could not stand unless its policies
were in accord with the views of the Army and Navy. This power, the
evidence will show, was used by the Army in ohtaining domination and
control of the government and promotving Japan's policy of exnansion

by force.

Through the express pfovisions of the Japanese (onstitution, there
has been & sharp distinction made befween matters of gencral affairs of
state and matters pertaining to the supreme command uncder the Army and
Navy. Throughout the life of this cons*iracy, the evidence will show,
there was a constant tendency to enlarge the scope of matters contained
within the concept of supreme command at the expense of matters belonging
to general affairs of stzte.

The evidence will also show that militaristic cligres and ultra-
nationalistic secret societies resorted to rule by assassination and
thereby exercised great influsnce iﬁ favor of military aggression.
Assassinations and threats of revolt enabled the military br nch more
and more to dominate the civil'government and to arpoint new nersons
favorable to them and their policies. This tendency becmme stronger
and more entrenched until on 18 Cctober 1941 the military assumed
complete and full control of all branches of the govermment, both
civilien and military.

The prosecution contends, énd it will introduce evidence to prove,
that the govermnment, dominated and controlled by militeristic cliqres
and civilians committed to the policy of wer of aggression, resorted
to the subterfuge and device of setting up and meintaining a puppet
regime in Menchuria, the prototype of meny others to follow, in an

effort to evade worlc condemnaiion and responsibility for violetion of

specific treaty obligations in the waging of aggressive warfare, and
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in an effort to deceive those sub jeets of Japan vwho zdvoceted peaceful
golution of the Manchurisn issues. As evidence of determination on the
pert of those respcnsible for Japenese poiicy to continue the program of
expansion by force, Japan withérew from the Teague of Netione, cecided

formally not to edhere tc the Iondon Naval Trecty or furnish information

regarding its building program pursuant to the provisions thereof,

1

2

refused to ettend the Nine Pover Treebty Conference et Brussels, an
fortified the 1andeted Tslands in violation of the trust under which

she obte

[&H

ned them.

Befere committing herself to extemsive military cggression against
thina in 1937, Jepan sought and obtained an alliance with Germany whic
was concludeC ez 25 Ncvember 1236 and is xnown as the Anti—Cominterﬁ
Pact, and onn the same day ~onzcluded e secrei itresty with Germeny. The

dernce will show that Tapan proclaimed to the world thet the JTapanese-

[

ev
German agr=ement simply provided for cooperetion between the two
countries egainst the Communist Tnternationele end wes not directed

toward any perticular country, when in truth end in fect o secret

N

sgreement hed converted the pact into a militury a’lience agoinst the

Soviet Thion, and thet this pact, being e prelude to their joint aggres-

sion, wes directed not only ageinst the Soviet Tnion, but against all

& .

demoeratic naticns. ' The evidence will demonstrate that the purpose of

this pact was of a two-fold character: first, by the strength of ihe

[¢]
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alliance, to check the Soviet Tnion on the north, thereby giving Jcpan

freedom of ection to the socuth; second, the pact, in being directed
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g, could be an¢ ves
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on its face ageinst the Jommunist Tnternations
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bext end blind for cemtinued military, economic end political
penetration into rhine. The military prowisions were placed in the
secret treaty, for the reason fthet knowledge of them would likely

"

complic: te and delay negctiations being condurcted between Japan and




the Soviet Tmion regarding certain proposed fishing treaties, but it
/s intended that danger of war between Japan and the Soviet Unicn
resuiting Ifrom military eggression in chine could 5¢ averted by puiting
forth the secret treaty at the proper time,

7t will be s8hown that Jepan expnited to break the resistance of
China within a few months efter the Merco Tolo Bridge Tncident, but
failing in this, Japan was forced torecnclude on 16 Tamuary 1738 thet
a2 major vwer must of necessity Le waged égainst Chins if she continued
in her program cf expension Ly forece.

Peginning in Jenuery 1938, Japan zndé Germeny worked for a closer
militery elliance, which wes 1o decome another stage in their plot.egainst
demdcratic countries, Zermany desiring an allicnce against the world and
Japan desiring e stronger alliance, primerily against Russie and

seconderily -egeinst other countries. Japen desired alignment =with
o =

Germany and Ttaly, two rising aggressive powers in Furope which hed

1S

ed the policy o

m
n

op rtalikcing peace vhile prepering for wer," in order
to secure 'for themselves their shere in the division of the world whieh

they were going to effest, and in order to ereate, in the nesrest

Hy

uture,
corditions enabling their realization of the aggrescion they had initisted 1.
in the Far Ezst and assist in bringing the Chinesc war of aggression to
a sucecessful conclusion. The negotiestions for such en a2lliance were
suspended upon the conclusion of a non-aggression pact on 23 Lugust 1939
between Germany and Russia,

Japan had increesed her efforts to bring to a successful conclusion
the war of aggression against ‘hina in order thet she would be free o
expand by force into the ereas south of Chine.- Aggressive aims egeinst
the putch, French and other Scuth Sea territories had also been fprmm-

lated. Her plans, it will be shoun, also included wer against the British

ccrmmonwealth, and if necessary, the United Stetes. tynder such eircumstances,
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ons for a military allisnce with Germeny ard ITtaly were renewed
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negotiat
and with unprecedented speed culminated in the conclusion of the Tri-
Partite Pact on 27 September 1940. This pact in its essence contrined
the ultimete development of the plat of the sggressive powers directed
towards the division of the world and the establishment of the so-called

MW Crcer," which had for its purpose the extinguishment of dcmoeracy

throughout the world and the sub jugestion of a2il nations by the sggressive

ke acwomplish this result, the military hierarchy csused the dovm-
fall of the VYconai Cabinet in July 1940, and the posts of Foreign Minister
and Var Minister in the suceeeding cabinet were filled by Natsuoka':nd
Tojo respectively, both of whom were committed to the militery alliance
with Germany and Tialy as the capstone of Jepan's foreign poliey.

The evidence will disclose that from the early days of the conspiracy
Japan had determined to wage war agzinst the United States for the purpose
of executing her Great Fast Asia policy. By "Greet Iast Asia," as used
in the pact, was meant Frensh Tndo-China, Siem, Burme, the Streits Settle-
ments, and the Cecearnia group ranging from the T™utch Fast Indies down to
New Guinea and New Celedonia, with 2 view to a gradual expansion designed
in time to include Austiralia, New Zcaland, Tndic and Fastern Siberia.

By the military a’liance with Germeny and Ttaly, it was sought to
create & new world order in which Japan was recognized as the lender
in Greater Fest Asia, and Germany and Ttaly as the leaders in TFurope.

BY secrét understendings it wes contemplated thet the signatories, by
consultation, hed the right to determine vhether action, or a chain of
acticne, by the United States would be regarded as constituting an
attack" within the meaning of the paczt, ané in the event a deci-ion
faevorable to en attack werc reached, thes provisions for military and

other aid became autcmatiec.




These eleven prosecuting netions and peoples will shew thet in

=

1940 and during the first =leven months of 1941 the accused con-
epireters advanced their plans and preperations with inecreasing
rapidity toward the initiaticn of wer. ZFvidenre will be presentcd
to show that during the four years beginning in o vember 19k1 end

continuing to September 1945, these accuged brought war in its most

0

ruthless and frightful details Ly land, sea and air to their neighbor-
ing peoples of the continents and islends in the ™acific and Tndizn
Qcean areas, on a stage extending more than ten thousend miles from
east to west and more then five thousand miles from north to south. As
the conspirators moved from their ten yeers of planning and preparation
into the period of initiating and waging of lawless, sggressive war

the pattern of the conspiracy beceme increesingly clear in its details.,
The conspiracy definitely entered the phase of an zll-out alliance
with Hitlerite Germeny and Fescist Ttaly for the dominetion of the
worlc. Tt will be shown, @s one instance, thet on Wareh 2, 1941, the
eccused Cshime and thz German Foreign MNinister Ribbentrop agreed on e
divisior of spoils of cenguest between their respeetive countries; and
in later understandings It:ly ceme in for its share of the prosvective

1l be shown thet Japsn, Germeny and Tialy

(B

loot and spoils of war. Tt w

estgbliched and meintcined close affiliation and understandings with

respect to diplometie relations end militery and navel operations.

o

These prosecubting nations will show the unlawful initisticon or

<

co-mencemant of hostilities, by stzalth, dezeption and treachery on
TDecernber 7 anc 8, 1341, ageinst the Unitcd States of America at Pearl
Harbor, against the British cmmcnweaith of Nations at Kote Bahru,

ong Kong and Shanghai, end ageinst the Commonweelth of the Philippines
at Daveo, The deliperately criminal intent in this phase of the

conspiracy will be observed in its faitvhful copying of the attack without

A
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declaration of war by Ttaly asgeinst Abyssiniz in 1935, by Jepan against
chins in 1937 and by Eitlerite Germany in its ®blilzkriegn" attacks
egeinst Poland erd other netions in 1939, 1940 and 13941, The evidence
will further show that Hitler, on December 12, 1941, expressed to the
ascused Cshime his njoy® because :f the Japenese attack, and
EFitler added that the Japenese éid the right thing by attacking without
a declaration of wer and that he himself had done the same thing
before and would do s+ in the future. 7Tt will further be shown that
in these criminal attacks mure than five thousand nationals of the
prousecuting nations were unlawiully killed and murdered.
The prosecution will present evidence *to show that the peitern

adopted or accepted by the accused leaders in weging the war vas the
same pattern as thet followsd by their fellow conspirators, the Nazi
Germ- ns, their habitvel tactics of terrorism, ruthlessness =nd
savage brutality, especially ageinst helpless prisoners of wer,

civiliens and survivors of ships destroyed ot cea by submarines.

1 Le shotn thet the accused likewise received from Hitler and

(]
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s associates the gift of two submerines and plans based upon German
experience in mechine-gunning and otherwise destroying survivors of
torpecoed ships.

sia

7t is respectfully submiitted thet the occurrences and events

described, when properly and adegquately developed by the evidence, will

clearly demonstrate and prove the existence of g zontinuing eonspiracy
to vage war or wars of aggression and wer or wars in violation of
international law, treaties, agreements and assurances for the expanding
purposes ¢f acquiring dominion and control Im gucses

-

only such delaeys as consolidetion of seized territories and nreperation

n

sive steges., with

(@]

for further sggressions required; of Manchuria, the provinces of Tnner

Mongolia, Worth thina and the rest of Chinz, French Tndo-China, Sizm,
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Rurma, Malaya, the Pacific and Tndizn Jceans, and 21l countries and
islands therein and bordering therecn, and ultimetely the domination of
the world.

7f the Tribunel concludes that the evidence proposed to be introduced
establishes mthe fast of ~onspiracy," the only reﬁaining issue is "who
are parties to it." To recite in this opening statement the manner in
which each accused perticipeted, in his officizal and individual
capacity, as a leader, organizer, instigator cr aceomplice in the
formulation or the execution of the common plan or conspiracy, would
require a statement in detail of the entire cvidence in the case.
Such would be a task beyond the purpose of this preliminary cpening
statement, and conseguently we submit for the present that the proof
relating to the fact of conspiracy and the matters eand things set forth
in the various appendices to the indictment,’ when supported by evidence
proposed to be introduced, will establish that these zecused participated
with others in the common plan and conspiracy and were the me jor leaders
responsible for the formulation and execution of the conspiracy charged.

Evidence will be introduced to procve each of the accused guilty,
directly, or as responsible militery or govermment offiecials, or as
Aleadcrs, organizers, instigators or accomplices in the formuletion or
execution nf a common plan or oconspiracy, of violation of prectically
all of the reccgnized rules end customs of wer, or rlaws of wer," as
they are frequently termed -- the Conventionel Tar Crimes of Article
5b of the Charter.

Tn the military occupation of Mesnehuria, of China, of the
Philippines, of the Tutch East Indies, of French Indo-China, of
Furra, of Guam, of Vake and of otaher ecnemy territory occupied by Japan,
the evidencc will show a repeated end videspread disregard of the

respunsibility of some of the accused to seecure observance of those




principles of law. This evidence includes facts concerning atrocities
already known to the world -- the mass destruction of prisoners of
. war employed in constructing and operating the Burma-Theiland Reilvay;
the Batean cdeath march in the Philippines; the Sandakan-Ranay march

in Borneo where there were six survivors of an original two thousand
soldiers; the massacre of Australian nurses on Bangke Island off
Sumatra; and the execution of the B-29 pilots. Tt includes evidence
of other lesser known but equally infemous crimes -- at RBelikrapan,
Borneo, where in January, 1942, the entire white population was killed
when they refused to surrender oil fields undamaged; at langson,

Tndo- China, where 450 prisoners of war were machine-gunned in the
legs and then executed with Deyvnets and pick axes; at Lipa in the
Philippines where out of 45,000 of its inhebitants 18,C00 were executed
in February, 1945, and practically the entire mele population of several
villages exterminated; at the village of Hsiang-Kuo-Chuang in Hopei
Province, China, of over four hundred families, destroyed in the
Spring of 1345, except for one house and twenty inhabitants; in
liesoning “rovince, Menchuria, where in February 1942, three thousand
Chinese civilians were forced to serve £s coolies in constructing
militery defense works and were then slaughtered to guard the secrecy.

Evidence will be introduced of mistreatment of prisoners of war

even within Japen, in fact within the city of Tokyo, indiccting a
deliberate and reckless disregard of the duty of certain of the accused
to teke preventive meeasures within their powers. There will be evidence
also of the destruction of prisoners of war by teking them in crowded
and unmarked, but armed, Je anese prison ships, in spite of their
protests, into active combat zcnes. ILawless attaecks upon marked hospital
ships +il. likewise be shown, with the resultin: deaths not only of
wounded soldiers and sailors, but also of su geons and nurses engaged

in relieving their suffering. Evidence of other similer but less well-
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known atrocities'will be introduced to show that in each area of the
Facific and the Indian Oceans occupied by Japan there was a pattern of
mistreatment of prisoners of war and of other violations of the laws of
war which prove a policy planned, initiated, or carried out by certain
of the accused involving violations of the laws of war.

As further examples of this well-planned design, which show that .
these atrocities were not merely accidental or isolated individual
misbehaviors, but were the planned results of this national policy,
we will show & pattern of murder and mistreatment of civilians, as
at Nanking, Hankow and Manila, and of illegal attacks and murder of
civilians and military personnel as at Pearl Harbor, Hong Kong and
Kota Bahru, and other less known incidents. ZEvidence will be prescnted
to show the circumstances of the massacres by Japanese armed forces of
vrisoners of war by burning to death as at Palawan, by stabhing to death
or beheading as in the case of prisoners taken from the British ship
Behar, and by drowning or disposition by some still undiscovered method

a8 in the case of the American Liberty ship Jean Nicollet. Further proof

of this established policy will be developed by evidence that identical
measures were eonstantly employed throughout the areas of Japanese
occupation to torture prisoners of war and civilizns, such as the "water-
cure", "electric shock treatment", hanging upside down, prying finger-
nails, and body beatings.

Moreover, we shall show that instances of flagrant violations of
the rules of war repeatedly were celled to the attention of the Japanese
officials, including some of the accused, dy the complaining nations
through the Protecting Power.

Bvidence will be introduced of direct orders from certain of the
accused in violation of the rules and customs of war, such as the
employment of prisoners of war on work directly connected with the war

effort, on the Burma-Thailand Railway. Other evidence will be offered
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to show that some of the accused directly violated the rules of war by
the establishment eof puppet governments in the Philiypines, in China, and
elsewhere, and in the violation of other rights of sovereignty of
count;ies temporarily occupied by military forces and in the deprivation
of personal and political rights of the inhebiftants thereof, for example,
in the Philippines and. the Tutch East Indies. Cther evidence will be
offered to show that certain of the accused conSQired to assimilats all
of the Far East nations and individuals into a Greater Japan in violation
of the rules and customs of war.

Evidence to be offered under Charter Article 5a, COrimes ag=inst
Peace, and 5b, Conventional War Crimes, has now been outlined. It
remains to discuss briefly evidence to be presented with particuler
reference to Article 5c, Crimes against Humanity. It will be observed
that the same evidence may constitute an offense under both class A and
class B, or even under classes A, B and C.

These prosecuting nations and peorles will offer evidence to show
that the accused and their subordinates and accomplices conducted the
conquest and occupation of conquered nations by crimiral violence,
unlawful belligerency, znd lawless usurpation of sovereignty. It will
be shown that there was actual realization of the objects of the con-
spiracy, namely, the theft by armed force of territory, food, oil, ships,
factories and other property of the neighboring peoples and nations in
Bast Asia and the Pacific and Indian fcean areas. The unfortunate
countries and peoples conquered and overrun by Japanese armed forces
under the command and governmeni of the accused and their associates
were treated not in accordance with their rights under international
law, but as the lcot, booty and spoils of criminal aggressive war. In
this respect, again the pattern followed by the Japanese leaders was
the same patiern as the one developed and followed by their fellow

conspirators in Germeny and Italy. :
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Ample evidence will be offered to show that the accused, in
their official positions or places of responsibility, exorcised their
authority over Jaransse army and navy forces and over Japanese govern—
ment bureaus =and agenciss in such a manner that many members of these
armed forges and government agencies commitied these offenses as an
accepted standard or habitual operating procedure, and that honorable
and law-respecting Japanese who courageously oppossd such practices
were themselyes terrorized or punisned.

It will be shown further that the protests, the pleas and the
threats of eventual prosecution as war criminals, which Qere dispatched
to these accused and their snbordinates by the nations participating
in this prosecution, were not answered or were evaded or generally
disregarded by the accused andtheir subordinates.

We shall call particular attention to the fact that by Hague
Convention IV of 1907, Article 4, Section 1, as set out in Appendix D
of the indictment, direct responsibility for prisoners of war is placed
upon the governments who are parties to that Convention, including
Japan, and every official member of the Japanese Government tﬁerefore
was and is responsible for these notorious, continuous and protested

violations of this Traaty.
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This Tribunal will have no%ed the necessity in this opening
statement of referrirng to details of the indicimant and other
particulars that may ravs seemed tedicus and even ab btimes repetitious.
They have been, as we view 1%, necessary because of the fact that
individuals are beinz brought ic “he bar of jus’ize for the first
time in history to snswer personally for offenses that they have

committed while acting in official capacities as chiefs of state.

We freely concede that these trials are in that sense without

precedent. And we are keenly conscious of the dangers of proceeding

in the absence of precedent, for tradition crystellized into

precedent is always a safe éuide. However, it is essential to

realize that if we waited for precedent and held ourselves in a
straightjacket by reason of lack thereof, grave consequences could

ensue without warrant or justification. So we believe that our observa-—
tions will be better understood if it is realized that today we are faced
with stark realities involving in a certain sense the very existence of
civilization. "It is a condition end not a theory which confronts us," as

a great American leadsr once said. - It is no longer a theory but a fact,

as has been so well demonstrated by recent scientific developments, that

another war will mean the destruction of civilization. We are conscious
of our obligations. Civiligation without justice would be a paradox.

To those who observe ard riwe thsse proceedings, we can say only
that we shall mrocsed witkoui tnouzht of criticism or commendation. We
have a single obligation. Tha% ohiigation is that our proceedings shall
be in full conformity with the dictates of justice itself. This is a real
challenge. We have attempted to demonstrate in our previcus remarks that
the acts of these accused were in definite and clear violation of the
requirements of human cxistence as those requirements have been crystal-

lized, imperfectly we admit, in pronouncements of variius treaties, con-

ventions and assurances. In these proceedings, we can no more expect
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absolute accuracy or freedom from error than could have been expected
in theat voyage of the great mariner who once sailed from the shores of
Europe to find a way to Cathay. That a more direct route or a more
precise employment of the art of navigation could have saved many weeks
is a matter of history. The inspiration and the impulses of his time
dictated the necessities of proceeding across uncharted waters, and to
a certain extent we bear that same handicap. But the necessities
demarding the embarkation upon that project were far different. Today
we must realize that no sound, reasonable step to bring about world
peace can be avoided. The develcpment of the art of destruction has
proceeded to such é stage that the world cennot wait upon the debating
of legal trivialities. The plain reason is that the world itself may
be destroyed while these niceties are being debated, developed and
decided upon.

We suppose that the first universally recognized doctrine is that
self-preservation is the first law of nature. Therefore, the oleven
nations represented in these proceedings are beins asked to do their
part to uphold that law. We realize the limitations of deterring
influences. It may well be in the future that, regardless of the findings
of this Tribunal and its conclusions of law, others, similar to these
twenty-six accused in the dock, with madness and zealousness may concoct,
bring forth and even put into effect plans and efforts leadins to the
destruction of the entire world. This is madness. We are attempting to
act with sanity and logic. ©So we seek the support of the world in our
efforts to deal with this problem in a realistic menner.

To hold authoritatively that the planning, the prepvaration, the
initiating or the waging of a war of agsression are crimes and further to
establish as a matter of law that those human agents who brins such
destruction upon mankind are common, 6rdinary felons, might fall far

short of the deterring influence which we desire. But, with great




respect, we point out to this Tribunal that such a finding may well
prevent such individuals as these accused or their prototypes or followers
from gaining seats of authority ¢r positions of influence in their own
community. This is of no small import.

t may be observed that in this discourse we have refrained from
emphatic reference to each or any of these accused except in the rarest
.instance. We have done so with a view of the diznity within which these

proceedings should be confined. We have no particular interest in any
individual or his punishment. They are representative in a certain
gsense of a class and group. They are beinz prosecuted because they were
converts to the rule of the tooth and claw. We cannot be concerned with
their individual concepts, their alleged justification on the ground

of achievement of national ambitions, or their allezed patriotic
endeavors. We need only to teke a few steps to the top of this building
to see what they have brought upon their own people. The events speak
more eloquently than any human individual could achieve by way of
description.

The accused have asserted, throush their counsel, and still assert,
we assume, that they are immune from punishment by reason of the offices
they held. That is to say, the accused now claim that having set in
motion deliberately and with desizn, azgressive warfare which envisaged
the loss of countless human lives, as they of course fully understood
at the time, it is lawful end proper for the humbler members of their
community, subject to their will, to have'lost their lives and their
properties, while they, the perpetrators, the designers and the architects
of this plan of world destruction, when finally brouzht to bay, should
remain free solely by reason of the offices they held. This is an utterly
repulsive theory. The Charter holds it untenable, and we submit that
all of the moral and logic of human experience denounce it. The evidence

will show in this case that at the last moment, with a large part of the
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municipalities of Japan already destroyed, with no prospect left but
guerilla warfarc end utter destruction of their homes, many of the accused
still adhered to the view that before capitulation more and more human
lives must be desvroyed.

One of the cnlleasues of the accused is reported to have said to
an Armerican officer many years before the launching of the attack upon
the United States of America at Pearl Harbor: "We are willin: to spend
the lives of 10 millions of Japarese. How meny lives are you willing
to svend?" That is their philosophy. The lives of human beings were
held utterly valueless. The purport of t%is prosecution is that the
life of a sinzle individual is of the gravest moment and deserving of
all reasonable efforts for its protection. The life of an individual
is a2 matter of sanctity and cen never be lawfully sacrificed for immoral
purposes.

To show what their philosophy meant when translated into action,

we shall offer in evidence the followinz compiled by the Army Informetion

e ———— —

Section of the Imperial Headouarters of the Javanese Army:
"COMPREHENSIVE RESULTS OF TEE JAPANESE MILITARY OPERATIONS
IN CEINA
During July 1937-June 1941

(Report of thec Army Information Section, the Imperial Headquarters)

1. Estimated number of Chinese killed 24049,000
The loss of Chinese forces, includinz death,
the wounded, captives, etc. 3,800,000
The booty:
Arxzs 482,257
Tanks, cars, motor-trucks 1,475
Treins, enczines, carrisges 2.449
Warships and vessels 410

2. . Results of Air Forces' Activities, includinz
Komonhan Incident:

Enerzy warpisnes broucht down 1.744
Destroyed cn the ground 233
Totel loss of the eneny TR

3. Losses of the Immerial Army, including
Nomonhan incident:
Kilied 109,250
Lost warplanes 203




CERONICLE OF TEE SINO-JAPAWESE HOSTILITIES,
July 1937-May 1941

1937

July 7 —— North China Incident occurred at Marco Polo Bridze.

July 15 —- The Japanese Governmcnt decided to dispatch Japanese
trocvs to North China.

July 25 —— Hostilities bezan at Langfang.

July 28 —— Commender Ketsuki notified the Chinese authorities
of the Icperiel Army's decision to teke free action.

July 29 —— Japenese troops began operations against the Chinese
29th Army.

August 8 —— Japanese troops entered Peking. Japanese residents
in the cities on the Yanztze completed evacuation.

Avgust 9 —— The Oyene Incident occurred in Shanghai.

Auzust 13 —— Hostilities began in Shanghai.

Auzust 14 —— Commander Hasegawa of the Third Fleet of the Imperial
Navy, declared the intention of the Imperial Navy to
attack the Chinese forces.

The air force of the Imperial Navy made their first
attacks on Chinese militaery centers in Central China,
flying over the China Seas from Japan.

September 5 — The entire coast of China wes blockaded by the
Imoerial Wavy.

September 8 — The Imperial Army entered Inner Mongolia.

December 10 — General atteck on Nanking by Japanese forces began.

December 13 — Fall of Narking.

1938

May 28 — Alr forces of Imperial Navy began attacks on Canton
which were repsated for weeks followine.

October 21 — Ceccunation of Canton."

For the sake of brevity, we shall not complete the recitation, but,
with sreat respect, remind the Tribunal that this was a report prepared
under the esuthority of the Imperiel Army Eeadquarters and contains a
resume of eackh steon in the bloody az:zression in China from 1937 to 1941.

But these accused, in spite of this recitation, contend that these
were neither szzressive wers nor wars at all, and they dismissed them

from such categories by the terminclogy of "incidents", that is to say,




that the estimated number of Chinese killed — 2,015,000; the deed,
wounded and centives, etc. —- 3,800,000 — does not constitute war.
The next herdins is extremely interesting because it is entitled "the
booty.," Therein lies the real truth.

The complete recitation of these cruelties on 2 mess scale would
require more time then this Tribunal end these orocecedings would vpermit.
But, 2s we have attempted to stress in this prosecution, it is our con~
tention thet the takinz of = sincle life intentionally without the
sanction of lsw constitutes murder. Therefore, thet these perverted,
fanetical, malicious le=sders should have brouzht 2bout murder on 2 vést
scale and under the eegis of officiesl position can constijute no defense.
To concede the existence of such orinciples would mean thet the enforce-
rent of the law wes the enforcement of the shadow and the evoidence of
the substences.

As stated in the Potsdam Decleration, there never was, and is not
now, on intent to enslave the Japernese oceople or to destroy Jepan as a
nation. le must reech the conclusion thet the Japenese people themselves
were utterly within the power and force of these sccused, and to such
extent were its victimg. With the oermission of tke Tribunel, we
would point out that the forces of occuvetion, who have the full power
under the terms of surremder to implerent its terms in suck aenner es
thew shovld see fit, have given full opvortunity to the Japencss pecople
and to the world to observe the fair menner in which the occuvetion
has been conducted.

The Potsde:x Deceleration stated, as di@ the Ceiro Decleretion,
that stern justice should be neted out to wer cririnals. And in the
last anelysis in this cese we come to the question 9f what constitutes
such war crininals. Could it meen that the wer criminels were only the
Foldiers who obeyed the orders of their lieutenents and zrand marshals,

or rmust it in justice and reelity meen the leaders who were really

n
he}




responsible for what occurred? The accused in the dock are no contrite
venitents. If we are to believe their claims as 2lreedy asserted in this
trial, they acknowled ‘e no wrong end imply thet if they were set free
they would revest their agzrcssions acein and s2gain. So that from the
sheer necessity for security they should be forever restreined.

This requires us in turn to sey e few words of zeneral principle
and not of detail about the individuel accused. .nons ité other duties,
the prosecution has had the perticularly heavy tesk of selecting from
the larze nuzber of persons who might properly kave been cherged in
this indictment those whose responsibility for the crimes set forth in
the Cherter eppcared from the aveileble evidence to be the greatest.

In order that these vroceedin:zs would not become impossidbly unwieldy,
it was necessary to limit the number of the accused in the indictment
now before this Tribunal. Thkis is not, and will not be, the only trial
of Javmanese war criminsls. It is obvious that a substantial share of
the responsibility rested upon persons now dead or in such o state of
heelth thet they cennot be brousht to trisl. It mey well ¥ thet if
all the facts were now known to us, there are persons not now on triel
whom we might have cherzed in preference to some of the accused. That
is, of course, no defense to any of these accused nor even a relevent
subject of inquiry in this proceedins. The only question in the case
of each one of these accused is vhether the cese acainst him as an
individuel is proved.

slthouzh we cherge that each of these sccused was perty to the
prosressive conspirecy alleged in this indicément and that they were
actins tozether to commit the other offenses allezed, the evidence will
not show that they were & united bvand who were in esreement with one
another, a2s was the cese amonz the German cunspirators. On the contrary,
there sppear to heve been sharp differences of opinion between them and

fierce rivelries, upon matters some of which are, and some of which may



not be, relevant to these charges. The evidence will show, we believe,
thet they were all azreed in a determinstion to expand by aggressive
war or threats of eggressive war, the power of Japan in every possible
direction. They differed often 2s to how fer it was possible or prudent
to go in thelr sggressive scticn against sny particular country, and es
te which country it would be wise to attack first. Some directed their
venon primerily egainst Chine, some against the Union of Soviet Socirlist
Republics, some &zainst the British Commonwsalth, some against the United .
States; some advocated the meaner but more prudent course of imitating
Hitler's exauple and attacking the weaker countries first, or of attacking
thoge nations which, becesuse they were already involved in the European
war, would be hampered in their capacity to resist. Some, who ultimately
prevailed, were bold as well as azgressive and were prepsred to fight the
greater part of the peace-loving world at one time; others were opposed
for a time at least to war against certein countries, particularly the
Urnited States, not beceuse of any moral scruples but beceuse they thousht
Jepan would be beaten. Ail. of course, realized that they were breaking
treaties wholesale, and socme, even perhaps amonz these accused, did have
a moral sensibility sbout the iniguity of what they were plenninz, as well
as fears of the result; but they did it In our submission all are equally
guilty, and from & moral point of view it may be said with a good deal of
force that those who hed scruples, 1f there were any, and yet joined in
the commission of the crime, are even more to blame than those who were
whole~-hearted. enthusiasts for the aggression.

There was another cause of dissension among some of these accused,
nezely, a three—correred struggle for power within Japan between the
Army, the Navy and the civiliens; each group being further divided by
factions and rivalries within itself. In our submissioh it is no defense
for eny of those who were in general comnitted to a2 policy of illegel

agzression, to show that at a particuler time they resisted a particular




act of ageression merely because they did not wish its advocates to
become toe powerful in the government of Japan.

It will be the duty and the endeavor of the prosecution to put
before the Tribunel as fully and fairly es possible the relevent facts
with regard to the conduct of each accused. 3But when we do so we asx
the Tribunal to bear in mind the considerations which I have stated.

It is necessary to emphagize again and again that nations as such
do not break treaties, nor do they engace in open arnd aggressive
warfare. The responsibility always rests upon human agents, the
individuals who have voluntarily sousht and achieved by one method or
another the power either to enforce such treaties and agreements to
maintain the peace, or to break them. Since they have voluntarily
achieved and assumed this suthority, they themselves, by the dictates
of common ordinary justice, must be brought to individual punishment
for their acts.

We of the prosecution are deeply cnnscious of the importance of
these proceedings. We believe that we are followinz well established
principles of lew, bindinz not elone upon these Jepenese accused but
upon all.

There remeins finally a recapitulation of the thoughts and

-

notions with reference to the injustice of ex post factu operstions.

To this we believe there is a short answer. Suéh wholesome provisions
long established in the course of justice of many nations should never be
undernined. But this vrinciple of law means simply that a person would
not, and should not, be punished for an ect which was not a crime at the
time when it was committed. It was never intended to mean that a person

should not be punished for an act which was clearly recognized as a

crime by the law to which he was subject. Every offense charged against
these accused was well recognized as a crime in international law long

before the dates stated in the indictment.




Again we state that the offenses of these accused resulted in
the unlawful or unjustifiable taking of human lives, which censtituted
murder, the oldest of 211 crimeg,and the punishment that we ask to be
inflicted is punishment commensurate with such offense.

If in the past there have been instances where such conduct
has remained unpunished, and even thouzh a naimed and mangled world
pernitted this failure of justice, our answer today is that no such
neglect can longer be tolerated.

A great American four score years ago made a plea on a battlefield
to his own people that government of and for and by the people should not
perish from the earth. Today, we of the prosecution voice to this
Tribunal 2 like sentiment, but the developments of our times require
that we request this Tribunal to take such action, within the confines
of justice, toward these individuals as will establish a principle which
may in some decree serve to prevent not only zovernment but civilization
itself from perishing.

Ag a final word to the Tribunal, we reiterate the words of the
Supreme Commander for the Allied Powers at the time of the surrender
preceedings in Tokyo Bay:

"It is not for us here to meet, representins as we do
a mejority of the people of the earth, in a spirit of distrust,
melite or hatred. But rether it is for us, both vietor and
vanquished, to rise to that higher integrity which alone benefits
the sacred purpose we are about to serve, committing all of our
people unreservedly to the faithful compliance with the under-
standinz they are here formally to assume."
We have attempted and will centinue in our effort to act in strict

conformity with this pronouncement.
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