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THE UNITED STATES OF AMERICA, et al.

Vs

!
.

ARAYTI, Sadao, et a

Defendants

ARGITEIT TN SUPRORT OF GRTERAT

Ul 2at3 ls

DISNISS OF BEHALR

If the Tribuvnal please:

1

The arsument will not atvempt to cover each of the points made in

the 73 paragraphs of the motion to dismiss. However, even though it has not
been possible to argue each point, counsel wish to make it nlain that the
defendants anc each of them rely on every point made in said motion to dis-
miss. The argument has been necessarily limited to a brief outline argument
of some of the major points because of the pressure of time, lac of per-
sonnel and other matters.

1. Unon a careful eraminatio: of the treaties ancd conventions
relied upon by the Prosecution, as well as other treatiss and conventious

not mentioned by them, and the opinions of jurists and text wrltofs,(counsel

have been unable to discover the existence of any sT°+em or body of 1av
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which provides an 1rternau10nal veqal code, or an international standard or
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criterion of criminal 3usthe, or an international standard or criterion
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of moral conduct which carries with it or suvoorts +he PL ht 01 crlmvnal

adjudication and crlnlnal venaltles} 411 the evidence points to the non-

e e s - AR S T

existence of any such body of law. Even the few voices Irom the wilderness
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here and there who have proposed the erection of an entirely new inter-
AT

' national system for the outlawry of war by conclave of the nations have

admitted the total inadequacy of the treaties and conventions now in exis-
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tence to deal with allezed wars of aciressicm in a oractical and satisfac-
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tory way, or in any way at all.

Along the lines of wishful thinlinz and nroposals for the erection
of a new body of law to deal in penal form with the nersons alleged to be
guilty of planning and waging wars of azgressicn, consicder for illustration
the lecture delivered by Dr. Hans Wehberc before the Acacdemy of Interna-

tional Law at The Hazue in 1928.

In commenting upon the total impotency of the then structures of
treaties and conventions to deal with the perpetrators of alleged wars of
aggression which is no different today, and in proposing a new line of

action for the outlawry of war, he said:

M7e might go further and demand an accounting
from those physical persons who are responsible for the war.
But the condemnation should thien be pronounced by an immar-
tial court of justice in accordance with the prinéivle 'nulla
poena sine lége,' that is, no punishment except by virtue of
law.,

"The committee of jurists at The Hasgue in 1920,
and the International Law Association in 1922 and 1925, ad-

vocated a Hizh Court of International Justice, which some
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day will probably become a reality.l But until this has been

be asked to introduce in their

Qs

achieved, the states shoul
national penal code rules concerining the punishment of those
resoonsible for war, and the form of the procedure to he follow-
ed in such cases.? Only when national justice is iisufficient
should the Hizh Court of International Justice be amnsaled to."

See also the detailed proposal of Dr. 2ella at Bucharest in 1926, a
copy of which is attached to the printed argument but will not be reac. He

oroposed a new system of international law which would impose certain stan-

dards of conduct upon nations and individuals in connection with wars and

o

he there spelled out in detail the sanctions and penalties to be imposed
against nations or persons and the machinery for dealing with the matter.
None of these nroposals have gained the slight;sérecognition among nations:

ancd even a casual study of such proposals discloses that they are enmeshed

with insuperable problems, such as the legitimate range of self defense and

ler, Pella, Ia criminalite collective des Tiats et le droit penal
de 1'avenir (2d ed., Bucharest, 1925); Politis, les nouvelles tendances du
Droit international, ». 1133 Saldana, "lLa justice penale internationale,"
Recueil des Cours (Academie cde Droit international), X, 227: Vadasz,
wJuridiction criminslle internationale," Revue Sottile, 1927, ». 27h: In-
ternational Law Association, Report of the thirty-first Conference, I, 63
Report of the thirty-third Conference, p. Th; Revort of the thirty-fourth
Conference, p. 277; the articles of Velume ITI (1926) in the Revue inter-
nationale de Droit penal; the guestionnaire of the Friedenswarte (A»ril,
1927), and the replies of numerous jurists.

2C.f. Pella, "la propagande pour la guerre d'azeression," Revue de
Droit international (La-pradelle-Politis), 1929, p. 17h; icdem, Les lodi-
fications d' ordre international qu' irporte le Pacte de Paris. Ranmdort
presente au XXVII® Congress universzl de la Paix, 1929.



effective collective security in lieu of self defense. |

It is absolutely certain that none of the treaties, conventions and
assurances relied unon by the Prosecution in the indictment establish any
body or principle of either national or international criminal standards for
either nations or individuals. None of the hish representatives of the
foreign governments who signed said treaties and conventions ever supposecd ‘
for a moment that they were erectinz a criminal statute or standard against

therselves or against those who micht succeed them as heads of quasi heads

¥ <

of sovereign covernments. ‘ssuming arguendo that such a standard of crimi-

nal conduct was erected, still the fact remains that no machinery was pro-
vided on either national or international levels with which to enforce such

standards against individuals, particularly heads or quasi heads of govern-

)
ent. he defendants and each of them caniot be held to answer for
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/offenses against alleged international criminal or moral standards which
have been heretofore cefined in loose, vague, general and indefinite
terms, nay, not at all by the stancdards heretofore required of criminal

statutes and criminal pleading, that no individual defendant in the dock

could be expected to know what such standard or criterion of concduct was and
the criminal penalties certain to follow udon an established violation

thereof. The alleged standard or criterion relied upon by the Prosecution

is nothing more than a reed in the wind and no man of common sense could




say. that any such standard or criterion exists with the requisite cer-
tainty to spell out a criminal intent and course of conduct. Moreover,
assuming the standard was there, it has never been defined heretofore

with the certainty that any defendant who chose to run might read and be

conscious of the fact that he was intentionally and purposefull;” viola-
ting a criminal standard or criterion of conduct,

2. Because of the unusual character of this trial, the
extraordinary claims made by the Prosecution to suprort the indictment,

and the nebulous state of existing international law, even in its civil

aspects, there can be no judicial notice by the Tribunal of the "law" of

this case; the law in this case must be proved by the Prosecutionas afact ile




other rect in the e¢ese; and there beins no proof by the

Frosecution in this reésgect, the Incictuent feils in 1itfs

The defendants, exncept in & few instences, are

W
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indicted for acts co.nditted while servins ir the hi hes®

ices, or both, within the Iremework

4

eiwil or militaryiot

of the government of Jepen; thelr scts were the sctis of

the government of Japen actirn: in its sovereign ccpaeliiy,
The deiendenis and cach of them ere not answerable for suech

official acts within the scope of tlielr recepective oifle

under any body or system of luw, national or international,

heretvotore known in the world. Their ascts and omissions

c 0~ e cres A i o L. -~ ‘ r ot Nnev at AP " 3 1 - ~ y
ere beyond the rezch of cny system of lew heretofore known

-~ D ~ L 2~ > ~ -~ E - S = ¥ - . = - e N o Y s
and ere likewise l.nune to re~gxamination by eény soverelgh

dietment without the power snd suthority of -his officiai

L

days with nationsl and internationel iomunity. Along

netional lines, consider ior eaizmple icmunitiy to & toxrt
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world hes ever heretofore aizrced to any treaty

action tor vcts and cwissions witnin tihe scope of their
officicl position; elong internztional lines consicer the

diplowatic i.wunity in .any directions of both the hezd

of & stete and cuesi heads of a state while in foreign
"either Je¢pen nor eny other netion in the

territory.
oY conven-
tion, or recoznized any princirle of internaiional lew
covereign

co.mon to .enkind, whiech would permit enotiaer s

netion or _roup of nations to sit in judgaent in & cri-
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minel proceeding uron either t:
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its sovernment. It requires only casual reilcction to

nat no sovereigzn nation woulé ever heve li.atly
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undertcken any such resjonsibility; and eiter en eiamine-
tion of &ll the meterial svaileble counsel mcke the un-

guelified ergsument that J:pan never undertook or &ssumed

!

any such interneiional oblisstion with respect either to
the head of the Jepenese Euwyire oxr tie quesi
with respect to that smell body of persons who

enpire, or

cist end «dvise the Emperor. If this Tribunal

wn

closely &

should set @ precedent othsrwise it is ecsy to see that.

every sovereign netion in the worlé would heve _re&at

difficulty in attreacting eble nen to public ofiice; thae

_’7.;_ b % s e —

heads of such



B

no :@man of recson ana £bility would uncertske or @scsume
the vicarious criiinal¥ responsivility for the decisions
or ouwissions walei he in good isith mcce &s either the
ne=d or gquesi hecd of & sovereign nstion; and furthermore
the precedent soucht to be macé by the Prosecuiion can

only be celculated to work to the detrimert of th

(&)

rublic

service throuzncut the aorlc end in this respsct gives

promise of being nothinz more then arn eniine of miscanief.

L. T'hen mer ere swamoned to the hi_ hestioffices
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in the coveirnment oi & soverelsn nation they in lege
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their identity as individuels enc while
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cherzing their officiel duties they ere reelly ertificiel
persons in the lsw, They &re the law mekers and the law
givers ena in this sense they rule. It secms too cleerx

for erguuent thet modern government hes bscome so diverse en
compliceted that no one wmen czlled to hi:h officiel station
in publie 1life would cere to be held to a standerd of
criminel conduct under c¢ircumsteénces wiere his action or
omission is @ercly one eliquot rexrt or sezment of a .conmon
ection on behclf of the government zs an entirety; and

this is all the more euphesized in the ceése of Jrpen where

it eypeers that no Gefendant hud & finel voice in eany of

L




the mejor decisions tuken by Jepsn between 192C ard 1945.
2« Herevofore it hes been unitoruly recognized that
the hscas and quesl heeas ol state, €X necessitise, are
clothed with the great yrinciple of iumunity to re-extmina-
tion of toeir officizl acts wader netion:cl lew, This
principle of nationecl lew is recoznized by every civilized
nztion in the worlé =nd thereiore, there could be no re-
cognition by the nctions of the world of « principle in

L

direct derogation to so basie ¢nd fundementel principle

Ey

of 2ll the nationsl systems in the world. 'The deniel of
immunity would undermine eifectively the soveieign sutho-

pity itself. There is no sueh thing es internstionsl Iow

in even the civil sensé unless one 1s _repired to demons
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the principle his been recognized by the common
consent e€nd usage of uankind. Fuithermore, it would seem

o be & long dey in the future besiore zny considerszble body
of nztions in the¢ world will ever egsree to en internationzl

.

penal stendara which permits the zctions =znd omissions of
its topmost officicls to be re-czamineéd sccording to the
ideas of forei»n netions or to nermit eny international

tribunel celled upon to zdminister eny such penal code to

re-cxamine all the innermost secrets and confidentiesl com-

-G=

G

R
§§i§;1> =




municetions between tue hi_hest officicls of & sovwereign

netion, the disclosure oi wiich could only be &gainst the
netionel interest wana stiety enG therefore prejudieiel

to &ll the best =zndaizhest interests of the nation. K Lore-
over, no nction ever mikes & disclosure to cven its own
courts of stute scerets, the disclosure of which would

be prejudicisl to the begt lntsrests of the nstiens and

no inteinetionsl lew to the contrary could crisce or come

into being in the fece of tuis uniform policy end preclice

of netions.
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©. The ordinary law of criminsl conspiracy has no
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taken or omitted in the exercise

of sovereign esuthority. Criminal conspirscy hss not heretofore

1

been known at the high level of internstional law; it has hereto=~

fore been applied exclusively under domestic law end has been used

exclusively as 2 weapon egai
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yositive actions inimicel to the

sovereign and people in a purely national sense. It needs no

argument thet the heads anmd

necessarily are recguired to

~ome agreement with resrect

1¢Y)

quasi heads of a sovereign nstion

consult together, compromise and reach

$0 a uniform pattern of sovereign

=)

action. "het is necessarily reauired in the discharge of official

duties could not nossibly b

€ & conspirecy inter sesse among the

hezads or quasi heads of government; and no ~rinciple, rule oOr

standard of international conduct could possibly exist in con-

trevention or derogatlion of

what is lawful conduct under the laws

of every sovereien nation in the world. On the other hand,

criminal conspiracy hes heretofore been applied ouly to low and

mesn situations, the existenee of which constitute a serious

organized socclety viewed from a
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strictly nstionel sense &nd poi

7. Yeither Japan nor

any other

nt of wiew.

hss conceded to any

e
other nation or group of netions the right to determine in = ‘
judicial tri:s r in & criminal procseding at the international :
1evel,_yh£t constitutes & war of sgeression pursusd 28 an

instrument of nstional M™policy end' vhet conduct constitutes the

legi g ate exercise of the right of self preservation,\self

existence gnd self defense The foregoing point is perhaps best

illustrzted by the negotiations

Pact of 1928, which wes suppose

imstrument of netional policy.™

exchange of letters between Mr., Fellogeg, Secretar

tes, end M

the

vl >Ta g G Wie
The purpose of the Psct wes high sounding snd nious encugh but
the netions who were czlled upon to sign the Pact were sericusly
disturbed es to what any other netion or group of neticns might

determine either arbitrerily or ctherwise to be

the standpoint of "policy”
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Briand,

-

leading a1

d to ‘2atlaw
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Foreien

and utterly divorced from

)

to the Erisnd-Kellogg

State of

Secretery of France,

<
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war fought from

gny idea of
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self preservation, self existence anl self defense. Before that

(o
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ct was signed the legading naticns of the world, including
Britein, France, Italy and Je=dan required em &€xchange of notes in

(4]

order to clerify the nezaning =nd int

{ for France, adviced the other netions: "lothirg in the new

.

treaty restrains or compromises in 2ny nonner the right of self

defense. Every nation in this resmect will always remain free to

defend its territory ogainst 2ttack or invesion; it alone is

competent to ddcide vhether circumstances require recourse to war

in self defense., Secondly, none of the provisions in the new

treaty is in opposition to the vrovisions of the Covensnt of the

[4})

League of Nations, nor with those of the Locarno Treaties or the

T

Treaties of Neutrelity. Moreover, any violation of the new
Treety by one of the contrscting parties would sutometically
releese the other marties from their obligations to the Treaty-
breaking states,” Mr. Kellogg, Secretary of Stete of the United

Stetes, mnde the interpretotion and conditions of the Pact still

more e€xplicit, He wrote on 23 June 1628 as follows:

o o

ntion of the Pact. I, Brisnd,




f "(1) Self-Jefense, -- There is nothing
in the Americem draft of an anti-war treaty which
restricts or dimpairs in =ny wey the right of self-

defense. < (That rip inherent in every sover-
eign State 's2ndfiis 1 every treaty
(Ft2licized ) Hyex free a2t 211 times
and. regardlessSuonat isions to defend its
territory Tremiaste sion and it slone:is
J con:petent to decide ircumstances require
> TeCcoUurse to wer in sEat! '

Japen s well 2as every otaer me jor n-otion ir the world signetory

+ 3 P Py 2 ~ 4 - o A3+ Arna anA - Y
to said Pact sizned the Paet on the conditions =and with the
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interpretation expressed in the fcresolne ietters of M, Ericnd 2ad

Yr..Kclloqg. By the Briand-Kellogg Pect, Jaran, by the confon
consent of the p#jority of the nstions of the worid, &lone was
competent to decide whether the circumstoances confronting it et
any given time required recourse toc war for self rreservation,
self existence or self defense ~né neither Jaepsn nor =ny other

nded to eonmit bol the
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of Jepan constituted the legitimnte exercise of the right of Self

preservation, self existence #nd self defense, A mere examinetion

of 211 the historic efforts on the pert of internztionel bodlesy

ers, show the well nigh practicel impossibility under chonging

world conditions of nttempting by words or expression of intention

to spell out # sharp or even @ rough line of demnrcation between
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a wer of aggression end & wer fought for self

and self defense. All the writines on

existence
that international experts heve unifornly become mired or imrured
gitimate
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the day is
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conmitted to the

eriminal ser

\"x._

what wes unorthodox in thst resrect. Cut of the severesl hundred

ginning of the 17th Century,

wars that have been fought sinc
tion could be found which had

o

it 1s undoubtedly true that no ns

e =

admitted that it fought & war without ‘excuse or justification and

=

Arain in the nuunerous wars fought

gke of Tpelicy” alonhe.

for the

in- the rast century it is a metter of cormon khowledge

own side to the story 2nd his own

bellicerent h
Frosecution

who and whet caused the final hostilities. Yet the
tribunsl to walk

this high international

in & field where the internstional law exprerts have

and decide in ¢
their own evidence

which shows in every detaell thet

provoecation end justificatio




activities since September 1931.
8. Bach defendant has madec the solemn point that there can be no punish-

meat for crime without a pre-existing law; nullum crimen sine lege, nulla poena

sine lege. And further that ex post facto punishment and definition of crime

is abhorrent to the laws of £ll civilized countries, as well as oprosed to all

the basic and decent instincts of mankind. There can be no argument arninst

<

the fact that before any man can be held to »ersonal responsihility for' e crime

that the crime should have been defined with certainty as well as the punishment.

That orinciple is embedded in the Constitution or laws and »ractice of zll civ-

ilized nations. No nation or groupn of nations could for a moment admit the

possibility of the existence of an alleged interncotional crimirel law which rode

—

roughshod over so basic, fundamental and universal a principle £s ex nost facto; \\

Ry
?
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and a recent effort in thot regard will not be aclmowledged by those who have
reverence for law and justice.

lloreover, it is inconceiwable how the Prosccution could contend that a
crime and punishment could be defined and preseribed ex nost facto, or that
any such »rinciple had received asproval by the common consent‘o? manizind end

had thus gained acceptance by usage as a >rinciple of internctioncl low. It is

all too clear that this argument on the %art of the Prosecution is shesr hind-

sight born in the heat and aftermath of war; and it will not stand examination,

- (BT
§ much less the sober scrutiny and test of time.

9. Finally it should be noted that under the conditions attached to the

Briand-Kellogg Pact a nation might be an aggressor in fact in the opinion of

=AY




one or more opposed nations, but it is not a bresker of the Trecty, recourse
to war in self defense or for selft pressrvation or self mxistence having been
expressly excluded by »prior agrecment from the sweep of the terms outlawing

i

war as an instrument of national "wolicy"”; and by agreement of all the sig-
natorics to the Pact the definition and circumstances of the exercise of the
rizht of self defense was left to the exclusive judgment of each separate sig-
atory power, including Jancn. A breach of the forezoing Pact carried no
criminal venalties and otherwise it defined no criminal standard of conduct.
The only sanction it immosed wes onc of possible moral disapprovel on the part
of oge or more nations. The Tribunal will also recall that situations relating
to self prescrvation, self existsnce and self defensc have been treated since
time immemorial as implied exceptions to overy trcaty and convention; otherwise
expressed, no nation could disablc itself in éhat respoct; and this position

was simply reinforced and mode doubly clear by the expressed conditions at-

tached to the Briand-Kellog

og Pacte This definition of the scope and crea of
self preservation, solf cexistencc and sclf defense, and the right of a nation
to finnlly and exclusivoly docide that question Tor itself, of 'course, overrode S
all other trecaties and conventions antccedent in point of time.,

10i The "Convention for the Pacific Scttlement of Intern~ tional Disoutes" j
signed at thc Hague, 18 Octobor }EO?, dealing with a socalled rcasoned declara-
tion of war or o conditional ultimatum, imposcd no sanctions or penalties or
eriminal standard of conduct, and msrely left tho door opcn for moral disapprova

e

because of action in violation of said Convention. The Convention was. sunsrscded

iy




by the Briand-Kellogg Pact of 1928, insofar as it relates to situations of
self defense and whe has a right to {inally determine tho circumstances calling
for the exercise of that ricght.

The Treaty was not wviolated by the hostilitiecs at Pearl Harbor. /The vory

S -

evidence of the Prosccution shows that the non-delivery of the final Japancse

e ————————————— - — -

== S

message to the Unitod States Govermment could not be a material »noint in this

case in view of thc uncontradicted evidonco of the Prosccution that the con-

tents of said final Japanesce mossage brogking off dinlomatic nogotiations werc

in fact known to the highest officials of the United Statss well in advance of

-~ 5 it

the actual attack on Pearl Harbor. Soce, for example, the testimony of lir.
I

e

Ballantine that the first thirteen parts of the final Jeponese messa

availeble in Waslington by neans of wirc tapping on the nicht of 6 Deccmbo
A r——

1941, that they were actually rcad by President Rooscvelt on ths nipght of

6 Decomber 1941 (R. 10,979), and that the fourtceonth and last part of said

final Japancse message was transloted ond awveilabls in the Unitad Statos State
Department by 10 o'clock on thc morning of 7 Decomber 1941. (R. 10,980)
loreover, all the evidencc of the Prosccution shows that the Janancsc Govermment
had instructed the Ambassador in Washington to have the fincl mossaéo dccoded
end reoady for delivery to the Secretary of State at 1 o'clock p.ms Drecisely

on 7 December 1941, Vlashington time, and further that there is no cvidence that

———— -

the Japanesc Governmont attompted an cvasion of the foregoing H-pus Convontion

insofar as it required notificatioan of the beginning of hostilities. liorcovor,

as all the cvidence shows that the United Eingdom was working in closc concart

=i




with the United States, ond had previously threcatened to go to war within

the hour™ it is to be inforred that sho likewisz had the information which

the United States had.

As thc goverament of the United States had actual notice before the First

shot was firéd, it is idle to say that formsl delivery of the final note gdds
enything to the legal situantion. EHsrectoforc the courts of every civilized

nation have uniformly held that actuwal notice is just as zood and cffective as

a technical or legal notice and in thosc circumstances it is difficult to see

e e = 5 . - - - - e AL

how the Frosccution con maintain' that the forcgoing Convention was violated j
in tho circumstances immediately attending the opening of the Pacific War.

All sides kncw the war was coming head on. The spirit of the Convention is
’\“*»H...- A ———————— e —

designed to iasurc thnt an enomy nation shall not be attaclked without notice;

hero all the cvidence of ths Prosccution shows cctual notice »rior to 7 Deccmber

1941; cessante ratione  legis, cessat et inso lox.

Beyond question, in the circumstonces immediatcly preccding the Pacifiec

‘ an, the United States and Great Britain could aot have read the final

Japanese note as being cnything elss then a dselaration of war. Xone of the

defendants in the dock hnd thc power to finally dcclarc wer on bchalf of Japan.

S ——————

The final Japanese notc had been described by the Foreign iinistry of Japaﬁ‘iﬁ
advance as having tho effect of rusturing relations and the American Govermment
knew that fact on the uncontradicted ovidence of ilr. Ballantine. (R. 10,950)
Indeed, the rccord shows that Prosident Roosovelt considerced the final

Jeoanesc note at the time it was intoerecnted to be tontamount to & deeclaration

A0




of war snd that Secretary of State Hull had already acted on such assumption
by placing the entire matter” in the hands of the Army and Nevy". (R.10,979,
10,954) The Frosecution argument that the attack on Pearl Harbor came as a
surprise and that the foregoing Hague Convention was not complied with is a
sheer technicality, the drawing of a fine bead at a gnat's heel and a mere
form of words in the face of the admitted facts.

The Hague Convention of 1907 regording the opcning of hostilities has no
application to situations involving the exercise of the right of self preser-
vation, self existence and self defense on the part of any sovecreign govern-
ment, The very evidence of the Prosecution shows without any contradiction
that the Unitedlstates and Great Britain had 5een engaged in a gg_iggzq'éﬁate
Bf war ﬁithJJuman for several years orior to Decenber 7, 1941, bécausé bf
theif substantia} and continuous econdmid, financial and military assistance
to China during the Chino-Japancsc hostilities which had been in ﬁroqroqs sinece
July 7, 19§7~ that Both the forcgoing countries were suppofting Chiang-Kai-Shek
aﬁd litérally Eeeping him in the ?ight”against Tanan notwithstanding strenuous
efforts made by Janan all along to bring thé hostiliﬁics to a conélusion; and
at the same time‘those governments were annlying ccononic strangulation to
Japan which was followed still later on by military encirclement ; and‘by
'renédn of thé'forogoing action the United Stdtos, the Unitcd Kingdom and the

Netherlands lost their status as necutrals and assuned the status of belli-

gerents as against Jaman. In this situation and under all the orthodox and
4

traditional rulcs of intcrnati-nal law, Janan wes cntitled to visit a 4
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"reprisal® against those bulligereats without giving any such notice as was

required by thc Hagueo Convention of 1907. Hunce, said Convention, viowed from
eny angle una in tha light of zctual facts shown by tho prosecution, was not
violeted by Japan or by any defondant in this casc.

11. Othor treatics and convontions r:licd upon by the Prosccution which
reguircd conciliection, mediation, otie. could not have begn'applied in the
situations which oxisted in Ifnnchuria, China and the countrics involved in

the Paeilic War. In tho first plaes




neither China nor the other countries involved in the Pacific War ever

paid any attention to those oroccdures, The fighting broke out in cach

-

instance spontuneously and had been preceded by long neriods of had fcel-

ing, deeply embedded controversics and a —ell defined attitude on the part
of fhe belligerents against Janan which covld not be solved by anv outside
intervention or hy the mild nrocedures of conciliation, mediation or dis-
cussion, Morcover, during all the neriod in question China had no stsble

goveranent which was capable in good faith of exccuting any agrcement

—
/

érrivcd at with Janan through the forcgoing proccdurcs, The Tribunal is
faced with the astounding state-ent of ¥r, Ballantine thot during the 1941
negotiations with the Japancse in “ashington it was "the Jap&nese" who
asked rcpecatedly for the oncning of diplomatie Qiscussions and that the
Statec Department had no attitude or disposition to open up the discussions
at its own instence, an attitude which is in the tecth of the spirit of
all international trecaties and conventions for the outlawry of wer as an
instrument of national "policy" and the pnrocecdurcs oroviding for coneil-
iation, mediation, good officcs, ectc.

12, In this casc it scems to be admitted that none of the govern-

s it

ments renrcsented anmong the prosccutors raid any attention to the treaties

~ — e

and conventions rclied upon by them to sustain the Indictment in the in-
stant casc =nd we thereforc meke thc scrious point that thc Prosceution

is estopped in gnod conscience to complain about the conduct of the defend-

ants in thc same respcct. Morecover, Mr., Ballantine admittel that Sccretary

R S Y
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of Tar Stimson tcstificed hc urged the President of the United States ncarly
a weok beforc Decembor 7, 1941 to attack Japan and this without any formal

declaration of war by the Congrcss of the United States which has the sole

pover under the Constitution to declarc war.

13, Therc is a presumption that —hen a nation engages in hostilities
it does so in good faith:. The hurden is on the FProsecution to offer sub-
stantial cvidence to overcomc that presumption and this it has failed to
do with resncet to cach count of the Indictment which charges the prepera-

tion, plamning and waging of a wer of aggression. The cvidence relating to

L <o
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Manchuria, including thc findings of fuct in the Lytton Revort, shows that
Javan had the strongest sort of provocation and acknowledged right to defend
the lives of its nationals ond their property. Viewed in ghy light the
cvidence with respect to Manchuria is a matter for intermincble dchate and
this béing the casc it could not he said that the Prosccution evidence
proves snything one way or thc other: and above 2ll it is just as con-
sistent with the hypothcsis of innocencc as it is with thc hypothesis of
guilt,

Pvidencc rclating to Chincsc hostilities beginning July 7, 1937
shoms thot the Chinesc vithout any adcguate nrovocation fired upon Jana-
nese trooms at a nlace wherce they had a right to be under the Borer Pro-
tocol of 1901, as amended; that thercafter the Japancsc made repeated

efforts first to localize the matter and then to settle it with Chiang-Kai

She», Witncss in thc respecet the testimony of Gocttes who testified thﬂt

‘w.,w-ml—w'!‘”'




the Japanese must have been trying to settle the China conflict because they
hed beon sending snd recalling a whole successicn ¢f envoys to China. Aside
from this, =211 the Prosecution evidence, particulerly the testimony of
Baron SHIDEHARA, Generel TANAKA end Goefte, shows that the Chinese had

beon engaged in bitter snti-Jsvensee propegunda, beycotts, discrimination

of verious kinds and assaulte upon Japsnese nationzls which constently grew
worse in intensity withou£ the Jepeneze adding eny fuel to the fire; that
Manchurias was practicelly a primitive countiry overrun by 300,000 ba@éits,
there still being 8,000 bandite operating in Manchuria several yoars after
the Japenose Army sttompted to clcen up the situation and to rostore law

iy,

and order, Nothing in the Prosecution evidence by awr stretch of the imag-

ination shows that Japan engeged in hostilities in Menchuria and China
without any cause, excuse or justification, 2 matter which thoy would be
bound to demonstrate by substantial svidence to substentiate the allega-
tions with respect to "Wars of Aggrossion®. assuming again srguondo that
there is any such concept defined in internetionul law a2t the prosent time
as a "war of aggreesion."

With respoct to the Pecifiz War, all the evidence shows that the

United Kingdom end the Netherlends doclered war on Japan. In thess cir-
cumstences no international legal tribunal has auyhority fo g5 bohind the
formal declersation of wer and to wiigh the circumstancos in ite own favor
by labeling such a doclarstion of war =e in rezlity e decleration of war

in self defense. Especielly is the foregoing true with respect to the
e




Netherlands which formslly declarad war sgainst Japan because of its close
relsations with seversl other powers. All the evidence of the Prosecution
shows that the cconomic strangulation of Japan by the A-B-(C-D bloc could
do nothing but force deipin to fight in ordsr to preserve its aconomy, self
existence and?pride 3 a naticn.! Who wes the sctuel sggressor in the Pecific
War is slso o metter at best for interminable future debate and in these
circumstances it could not be said rsasonsbly thet the Prosecution evi-
dence proves anything one way or the othor, much less the allegations
conteined in the instant Indictiment.

14, There is no substantial svidence that eny defendant ~ither
individually or in concert with any other defendant or in concert with
"divers other persons'evar mede a common plan or conspiracy to wage a war
of aggression sgainst eny country. Wowhore has the Proseccution shown any
direct, immediate or efficient relstion »etween any act or oﬁission of any
defendant or two er more defandante which direcily, immodiately or effi-
ciently lod to a war of aggression agesinst any country. Such acte a2s heve
been established sre too far rémoved ond are teo remote from the result
which lator transpired. All the evidence of the Prosecution shows that no
defendant or group of defendents ever had the finsl voice as to whether or
not Japan would engesge in hostilities sgainst any country. Indeed there hae
been a failure on the pert of the Prosecution to show that the majority of
the defendants werc ever acquainted with one anothcer between 1928 and 19495.

Thaere has been a totel failure %o demonstrete sny common plan or conspiracy
~25~




ment with respect to wars of asggression.

to dominate the world, East Aeir or sny other region ty military force.

The evidence is to the contrery. There hee been e totel feilure on the

part of the Prosecution to show any connection whatsoever between the hos-

tilities in Manchuria, China or the Pacific War.

the testimony of General Tada, who testified that the Army of Japan had
made no preperations for the Chinese hostilities end was in fact ill-pree

pared for such hostilities; and in 1537 there wee no thought in the Army

P—

about preparation for Pacific War.f What is even more striking is that
/
the defendants in the dock held various end wnrelated officee in at least
twelve seperate and distinct cabinets in Jepan scettered between 1928 and
1945; and that it would not have been possible for any two er more of said
)

defendants, wislding the powers of their official officee at widely sepa-

rated periods of time, to cerry out sny of the things charged in the Indict-

In this situation Japen stands

in striking contrast to the situation at Nurenderg where all the evidence

showed that the defendants ascted ander a single governmont.

15. With respect to the allegations of the Indictment which charge

"Murder" and "Conventionasl War Crimes! end "Crimes Ageainst Humanity", it

need only be said that Prosecution has failed to offer a scintillse of

evidence that eny defendant ordered, caused or permitted the armed forces

of Japan to "murder" the inhsbitants of eny country as alleged or prisonors

of war, members of the armed forces of epposing countries, civilians or

crews of ships. There is not a scintilla of evidence thet any dofendant

e Al

In this respect consider

——————
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had 2ny rcason to epprehond that e killing by the armed forces of Japan
during hostilities constituted "Murder' or thst internationel law had boen
strained to comprehend any such crime os "™Murder.# With rospoct fo the
ellcgetions of "Conventional War Crimes® there is not a scintilla of
ovidence that any defendent or two or more defendents was pﬁr§o§;;ly :o—
sponsible for the {reatment accorded to prisoners of war, intorned civilians,
etc. or that any defendent omitted, whsn knowledge of the facte come to
his =attention, to do anything within his power to correct the situation.
No defendant in the dock ever had eny reason to suppose thet vinlation of
the provisions of the Geneva Convention of 1220 would ever be punished by
other than a national court of the naticn offendad by the action or that
the porson to be punished would be other th;n the immediate offender and
his immediate, officient commander in the militery field. Moreover, all
the Prnesscution evidence shows that Jopan issued rules end regulations
for the trostment of Prisonare of Wer snd interned civiliens which sub-
stentially complied with the epirit, inteation and basic humaniterienism
exprossed in said Convention snd that no defendent ever suthorized any
substantial doparture by the armed forces of Japan from the requircments
nf such rules and regulatinons. Nothing in this parszraph is to be con-
sidered as an admission that Japen 28 a non.-ratifying power to the Genoeva
Convontion of 1329 was bound to comoly with all the detailed provisons
and minutias conteined in that Convention; whet 1s ineisted upon is that

ell tho evidonce of the Proscocution shows thet the Japsness Government
S




and those defendants who had any connection with the matter promulgated

rules snd regulstione which CGid fuifill within the limits of personnel

and material resources all the basic and humaniterien requircmonts of

that Couvention; and that the defendants can not be held personally

responsible for any infraction thercof.

Therefora, on both the facts end the law the Prosccution has failed

to substantiate its case bty eny substential evidonce and having failed to

establish a prima facie cass the defendants, and osch of thom, bzscoch

this Honoreble Tritunal tn diemiss the Indictment end each and every count

thercof and to order thet the defendants, and esch of them, stand acquitted.

All of which is most respectfully submitted,
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THE UNITED STATES OF AMERICA, et al.
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Defendants

Motion MNo.
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Now come all of the defendants remaining in the
above-entitled cause at the Couclusioﬁ of the evidence on
behalf of the prosecution and hereby jointly and severally
move the Honormble, The International Military Tribunal for
the Far East, to dismiss the alleged indictment heretofore
filed with the Tribunal on 3 Ifay 19L6, and each and every
count. thereof as it severally relates to and affects each of
said defendants, upon the grounds hereinafter set forth:
For clarity of statement the srounds of the motion

are divided into five categories as follows:

(1) "General Grounds Cormon to Al

Defendants"
(2) "Crimes Against 2
(3) "iurder" (Counts

(L) "Conventional War

T

il
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(5) "The Individual Ccunts"

General Grounds Common to All Defendants

The points to be argued are:
1. There is no substantial evidence introduced by
the prosecution tending to show that any defendant individually

or in concert, combination, confederation or consniracy with




s “
‘~<i?“ any other defendant or with any other nersons vaguely described
L as "divers other persons" committed any alleged offense

described in any of the fifty-five counts of the alleged
indictment and in addition the evidence introduced does not amount to
even a scintilla of »roof and otherwise fails to demonstrate
a prima facie showing in that respect.

2+ There is not and never has been in existence
any system or body of law lnown as an international code,
standard or criterion of criminal justice or an international
code, standard or criterion of moral conduct carrying with it
the right of criminal adjudication and criminal penalties-
and the prosecution has wholly failed to show by evidence the
existence of any such law or concept.

3+ Mo system or body of law heretofore known
authorizes any international legal tribunal to sit in judgment
uoon and adjudicate the criminal or moral conduct of
individuals and a sovereign nation.

L+ A1l previous feeble attemnts to set up an
alleged code of international criminal justice have failed of
recognition or approval by all sovereizn nations including Japan.

5. The defendants and each of them cannot be held
to answer for offenses againstballeqed international criminal
or moral standards which have been heretofore defined in such
vague, zeneral and indefinite terms, if at all, that no
individual could be expected to know what such standard or
criterion of conduct was and the criminal penalties attendant
upon violation thereofs; that such alleged standard or criterion
has never been defined with the requisite certainty to supnort
criminal intent; and further, that no international standard
of criminal or moral conduct has heretofore been defined with

the certainty that he who runs may read.

-




6. The alleged body or system of law which this tribunal
undertakes to administer under ths amended charter issued by Generél
MacArthur on 26th April l9h6 is entirely ex post facto in
character and, hence, abhorrent to and contrary to the nractice
followed by all civilized nations since time immemorial.

7. The defendants with few excentions are indicted
for acts and possibly acts of omission committed while serving
in the highest civil or military offices or both within the
gift of the government of Japan. Their acts were the acts of
the government of Japan acting in its sovereign capacity and
the defendants and each of them are not answerable therefor
under any body or system of law, national or intérnational,
known in the world. Their acts and omissions are beyond the
reach of any body or system of law knovn to the world and are
immune to re-examination by any sovereign nation or groun of
nations. It would nave been impossible for any defendant to
have committed the alleged offenses without wielding the power
of his official office and consequently the defendants and each
of them are indicted for alleged acts and omissions which arose
entirecly out of their official acts.

8. The alleged acts and possibly acts of omission charged
against the defendants and cach of them were acts of
the Japanese governmcnt acting in the sovereign canacity as a
nation .and none of the defendants is subject to prosccution
as an individual by reason of having been an actor in the
performance of his zovernmental functions.

9, MNone of the fifty-five counts of the indictment
informs any defendant of the nature and cause of the accusation

against him and each of said counts is drawn in such broad,
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cenercl, indefinite end vague form as to amount to & mere dragne
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anc snare.

10, The lew of comspirscy has rno application whatever
to officisl ections, compromise, cofisultation, and agreemcnt be-
tween the hithest officers of the government of Jupan +seting with-
in the scope of their sovereign authorities for the resson thet
civilized government necessarily implies and requires cooperation
towerd the end sought by sovereign sction and heretofore criminal
conspirecy has never been known to epply to any act or situation
except positive scts inimical to the sovereign itself and defined
and nunished by domestic law,

11. No nation or individusl can mszke & lsw of netioms.

12. Neither the Potsdam Decleretion nor the Japanese
Instrument of Surrender gbneret;d or osteblished any law, nationgl
QP internatibnal, and the action tsken on thosec occesions furnished
no Jjustification or su?port for the indictment herein.

13, In the light of the unususal charscter of this Erisl
and the hebulous state of cexisting internastional lsw, even in its
civil zspects, there cap be no Jucieisl notice of the "liaw™ of
this easse; hence the leaw of this cese must be proved by the pro-
secution es e faect end there being no proof in this respect, . the
indietment fails in its entirvety.

14. The Pesee Pact of Paris (Briund-Zcllogg Pzct), of
27 august 1928, was conditioned thet “liothing in the now Treaty
restreins or compromiscs in eny menner the right of sclf defense.
Eyery nation in this respect will alweys Troiein fres to defend
its territory against stteck or invusion; it zlone is competont

to decide whether circumstances reguire rccourse to wer in self




qﬁfcnSC. Secondly, none of the provisions in the new Treaty 1is
in opposition to the provisions of the Covcnznt of the League of
Netlonsy; hor with those of the LoBarno Treaties or the Tr.o:tics
of Neutrality. Illorcover, eny violation of the new Treaty by
one 0f the contracting pertics would eutowmetically rcelease the
other partiecs from thelr obligutions to the Treaty-bretking
Stetes,} "Under thesc conditions® (M. Briend for rreance);
"On this premise® (Signor Mussolini for Itely); and "In the
light of the foregoing oxplenations"™ (Sir susten Chamberlain
for mngland), the chiecf signstory powers signed the Treuty. A
similer representetion «nd condition was made to the Lmpire of
dJepen which rutificd the puct upon the condition set forth in a
note of Mr. Kclloge, oceretery of Stete of the United Stabes,
dated 23 Juyne 1928, whieh reuds in part as followsd
(1) Self-befense. = - There is

nothing in the Americen draft of @n snti-

wer treety which restriets or impairs in

any way the right of sclf-delcnsc: (That

right is inherent in every soverXeign State

end is implicit in <very treaty /Italicized/).

Eve?y nuotion 18 Free a2t @l Likes znd re=

gerrdless of treocby vrovisions to defend 1its

territory from zttock or imvasion znd 1%

zlone is eompetunt to decide whoether ecir-

cunictances reguire recourse to war in seclf-

detcnsc ™
Consequently, Jepan ulone wuas competent to dccide whethir the
elreamstances confronting it reguired recourse to wer inm self

defense and no internationcl tribunsl is compctent to re-

exemine thet question enew. lioreover, chould & ne tlon bone

—— ——

fide belipve thet wer is requirced es o measure of S*li~izﬁiﬁi:4
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it mléht be en ageroessor in fuct but it is not a brevaker of
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the Tresty - - - recourse to wer in sclf defense having been



v
g xpressly excluded by prior agreement from the terms of the Pact,

and tre definition and circumstances of the exercise of self de-

fense left to the exclusive judement of each separate signatory
Power. Consequently, a breach of the foregoing Pact incurred no
sanction other than moral disapproval,.

15. The "Convention for the Paecific Settlement of
International Disputes”, signed at ths Hagus, 18 October 1907, im-
poses no sanctions or penslties other than moral disapproval for
violation of seid Convention; the Convention became obsolete and
was superseded by the Brisnd-Kellosg Pact of 1928 a&s it specifically
relates to the determination of what constitutes a war of self
preservation and self defense. lMany of the signatory nations
thereto have in recent years resorted to war to settle disputes
without any attempt to follow the prescribed procedures for Pacific
settlement and no attempt has heretofore been made to punish or
even censure those nations for breach of said Convention. The
Convention has fallen into disuse and was obsolete long prior to
1928 by common consent and practice of nations. Since the evidence
produced by the prosecution shows beyond doubt that the procedures
of conciliation, mediation and arbitration would have been futile
in the situation of Japan with respect to the disputes in Man-
churia and China and that Japan subst=sntially followed the pro-
cedures prescribed by said Convention in its dealings with the
United States and Great Britein in the negotiations preceding the
commencement of the Pacific war, the Treaty has no application to

the evidence in this cease.

16. The Treaty of Versailles has no application to
the activities of Jajan in Manchuria in that all the evidence
showed that Japan complied with the procedures prescribed by said
Treaty up to the point of the decision by the League of Nations, a
decision Japan was not bound to accept without regard to its merit
and fairness and its inalienable richt to act in self defense.

The Treaty otherwise jprovided no punishment other




ghan morel disepnroval for any alleged violation thereof. All
the substantiszl evidence introduced by the prosecution shows that
the actions taken by Japan weres in self defense, e matter outside

the scope of the provisions of the Treaty of Versailles. dJapan

RSN
occupied a sn» e01al historical and incontrovertible position in

e

Manchuria mhlch it was entitled to defend. Otherwise the Treaty

——————————

of V=roa$lles was superseded by £he Briand-Kellosg Pact of 1928 in
situations relating to self preservation and self defense on the
part of Japan.

17. The "Convention for the Pacific Settlement of
international Disputes™, signed et the Hague, 29 July 1899, is
obsolete, was superseded by the "Convention for the Pacific Settle-
ment of International Disputes® signed et the Hague, 18 October
1907, and both Conventions were superseded by the Briand-Kellogg
Pact of 1928 in situations releting to self prescrvation and self
defense which conditions Japan alone was competent to finally
decide for itself., The Convention of 1899 is so vague, gocneral and
indcfinitc a@as to be without meaning in the contcxt of this trial'
and provided for rccourse to the procedures mentionzd in the Conven-
tion "as far as circumstances allow.®™ The prosccution has failed
to show cither the existance of the forcgoing Trcety or its rele-
vancy or .application to the faects in this case.

| 18. The so-called "Nine-Power Trcaty™, signecd at
Washington 6 Fcbruary 1922, has no application to the cvidence

presented by the prosccution in this case for the rcason that all

. e —

the substantial cvidecnce shows thet +bu act1v1tlﬁs of J~»nan in

Man churia and China wecre acts in self defcnsc; that therc was no

— B

1nfr1nﬁemont of tho turr .torial integrity of China in any pcrmanent
sense; and that otherwisc thosrc was no infrinzomcnt of the so-
callcd "opcn-door™ in China ~-- whatever the loosc term "open-door®
might be taken to mcan in viow of the radically altercd circum-

stances and situstion in China sinec 1922, particularly with

-7 -




i
respect to the hostilc attitude of China itsclf in rcgard to said

Troaty. Thc "Ninc-Power Trcaty®™ was superscdcd by the Bfiand~
Kollogg Pact of 1928 in situations ri:iating to ths scif dcfansc of
Japan and its citizons and Japan aloiz was competont o debormine
finally what facts and circumstances entitled it to acit in sclf
defense,

19 The assurancc given BF§ «5pan, thc United Svates,

= P Y L N St Yl ot G S e . ~
France and the British Eapirec %9 #ae ANziherlernis government ob

(I‘

I, Pebruary 1922 with rospact to toerritirial integrity of insuvlar
dominions in thc rcgion of the Pagific Jcean has no possible appli-
cation to this cas: ror the rcascn that il the cvidcacce shows that

thcmNgghg;%gnﬁs gﬂv*rumvn, declared war on Japan on 8 Nocecmber 1941,

which wes long prior to tﬁ:utimivthat Jzpancsc troops cntercd the
Dutch East Indies. Ilereover, on € Diecmocr 1941 the Notherlands
governmcnt and the Wothecrlands Zast Iandies dcclarcd war against
Japan ®in vicw of J:pan's aggrcoesicn agsinst tws powors with whom
the Nctherlands meirncain particulariy closc rclations.,®

20, Thore le no substantisl cvidonce thet =my dofoidals
Fapan to viclate the ¥reaty of emity end respect for oseh
pthcr's terriborial iab=sgrity belwsen Thailend and Jaen, sigied
12 June 1940, All the svidence ictrocuzed by the prosecnition shows

Jepansse amnad ioreces chtsred Theiilacd territory with the con-

ot
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peove that aeny ol the defandantes viglated the provi
Versaillez Treaiy o the agrecment baiwsen dapan and the Urited

- S IS o, | <4 A e ol Sy e s v < TH oy P o ) < e b SRR
States, signed at Washington, 1i Fepruary 1922, by ¥ocrtifying the
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andatcd islands or the Pacific &b any time prigr 0 The commsnee-=
ment o the- - Facific Wy, Hor 84y evidencs bLigawtl any dofep jent: ofi-

ploved or permitved to te employed forced labor withoub compe

,._.
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22. Japan never ratified the "Convention Relative to

the Treatment of Pri sone

rs of Vigr", signed at Geneva, 27 July

S S e el e
1929, and is not bound by any provision of that Convention. The

undertaking of Japan after the beginning of the Pacific war
unileterally to respect the provisions Of that Convention "mutadis
mutandis™ meant nothing more or less than Japen recognized the
spirit and pripciple irvolved in said Conveation but did not fol-

s detailed requirements. The afore-

ot

low the Convention in all i
said Convention imposes no criminal sanctions against the heads of

government and those occupying high places in government. Nothing

in the aforesaid Convention authorizes an international legal
tribunal to sit in judgment upon alleged violations of the Conven-

tion or the spirit or principle embodied in the Convention; and

otherwise the punishment of breaches of said Convention or the
principle thereof by members of the armed forces or bellieerents
is left to the processes of the individual nation offended by such
breach, Nothing in the provisions of said Convention establishes
a so-called internaticnal code of criminal conduct relating to
the treetment of prisonsrs of war punishable by an International

These same considerstions apply to the

Military Tribunal.

Convention for the treatment of eiwvilian 'internees.




23. The Hague Convention of 1907 regarding the open-
ing of hostilities has no application to situstions involving a

war of self-~preservation and belxmdnfenﬂe, it has no applica~

———— e s ————

'//—K
tion because the very ev"denue of the Prosecution shows that

the United States, Great Britain and the Scviet Union were and

had been engaged in a dn fa,,o state of Wat W-th Jepan for seve

eral years prior %o Deﬁemce? 7, 1941, Dy reason of thelr sud-
gtantial and ecntinuous economic, financizl and military assiss
tance to China during %the Sind~Japanese hostiiities which had

been in progress <irce Juiy 7, 1937, and that by reascn thereof
the foregoing netions piaced themsslves in the status of bellig-
erents against Japan; an? further that the Toregoing Convention
has no applicaticin becavse all of the'e"fdence of the Prcsecu~
ion shows tnﬁt all nations represented beiore the Tribunal gave
no heed to the provisions of said Convention, either with re-

spect to intervention in the Sino~Javanese hoslilities or in the
3

negctiations immediately preceding the commencement of the Pacific
War,

24, Thers is no swbzitantial evidence to show that
8a7 de2fend violated any of ithe =reatlies, conventions ér agdsur-
ances railed npon by the Prosesution,

25. As The governureants reprecented by the prosecutors
before the Tribunali faiiled to respect and abide by the provisicns

n the In-

e

of the treaties, conventicns arnd sssurances set Tforth
dictment,; the aforesaid gocvernmen are esiopped in good con-

this nroceeding acts and oos-

sibly ochs of omissicn Tending to show allezed violations of the

same treatiez. conventionszs and assurancas.
24, Ail of the evidsnse intrcduced by the Prosecution

is as equally consisten® with the hypothssis of innocence as it

mn

is with the hypsthesis of guilt and, hence, there has been a
paipable faiiure on the part of the Prosecution even to make out

a prima facie case with respect to any count in the Indictment.
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CRIMES AGAINSE PEACE

(Coonts 1-26)
The Pointéds to be Argued

Sy e
Tl

[8V)

Frosscubicon has failed to shew by any substan=-

tial evidence that any defendant either iundividually or adting in

o 1

cencert, combinsticn, comnfederation or conspiracy with any other

o
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fendant or with persons in the vague category descr
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idivers other persons'" ever plarmed, prepared or iInitiated a de-

clarad or undsalursed wer of aggression against any country or
S - o
prople. (There has vesn no zitempt on the part of the Prosecu~

tion to trace aay outline of a criminal conspiracy or to show

any overt acts isn pursusnce of an aliegzed conspiracys No immed-

O]

iate connection is anvwhere shown between acts of the defendants
and results which transpireé in tThe course of time; that is to
say, the connection between isolated acts of the defendants and
events which subsequently trenspired in Manchuria, China and in
the Pacifiec War are toc remote to sustein the allegation of con-

SP of the defendants had the final voice in any

}J:
{<:
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0
2
C\
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oD

-

of the allegations containad¢ in the Indictment, they cannot be
held responsible for the final and ultimate decislon which Has
put into action with respect to all matters mentioned in Counts
i=36 of the Indicimente.

25, The Precsecution has wholly failed to prove a
war of aggression with respect to any of the Counts 1-36, There
has not bzen the Elighte st effcrt on the part of the Prosecution
to prove the sbsence of any veiid reason or Justification for
the acitlvities of the armed Torces of Japan in Manchuria, China,
Indo=China and the countries involved in the Pacilic ™ar. On
the other hand, with regpect to Manchuria and China, all the

S (e

Prosecution evidernce shows that the Chinese CaL7du the hostlli-

e ———e o —

-

tiez and that the surrounding circumstances were such chat_Japan
was foiced to fight a war of seif-defense. In any event, the

T




evidence with respect to Maanchurils and Phina is 8o equivoesl
that it does not prove anything one. way Gr\*hé sther with re-
spect to alleged wars of azgrnsskon.”

22, The Prosscutiocn haép.aJled to o?f er any.evi-
dence to overccme tne ~rélaary precumpiion that armed hostili-
ties comprise legitisaie zeif-dalense,

-y

%, Thera is a failure of prcof to show that any

tad
)
1

defendeni or detfendants or "divers unknown personst were acting
in bad faith in their determimation thst Japan was entitled to
engage in hostilities for the porposss of self-preservation and
self-defense znd in this respect the Prosecution has friled to

overcome the ordinary presumpiion of innocence.

(Counts 37=52)
Points to be Argued are:
21. Thers is a total failure of prcoi on the part of
the Prosecution that awy defendsut, either indiviauvally or act-
irg in concert, combinetion, contéderation or conspiracy with

endant ¢cr with the alleged caztegory of persons

veguaiy descridbed 23 "divers other persons® ever “murdered"
any ov the inhabitants of the nations cescribed in the forego-
ing evunts, There ig no incerrsvional criminel law which defines

the crime, standsré or €riterion, of “murder) @t common law,

and by the domestic law of all civilizel nations 'murder™ has
been heretefore defineé as the deliberate, purposeful and pre-
meditated kililing of 2 humar. being with failce aforetihiovghte.
There nLes been a Hotal fallure of proof to show that any de=
exdsnt or defendants ever murdered any human being, "Murder"

by its very nsture requires a showing of a close, Immediate re=
retlonship vetw2en two human relngs and iavolves all the elements
rpose, premeditagion, "cooling time" and abave all, the

exntremely personal element of melice aforethcught. It has

i ‘12 5 (/“ -




never heretofore been supposed that the heads of governments

~

of sovereign nstions are guiity of "marder" by reason of
eithef legali or extra-legal activities on the part of the
armed forces of a sovereizn n2iion. Moreover, a killing by
the armed forzes of a soversign nzileon has never been re-~
gerded. ag ®murder!

ions against any of the

Ceferdaris. There is 8 total failure by the Froseciition To

endanty orcered, caused or permitied the Jap-
anese armed forces to Kill any hunian being inany of the coun-
tries des ated in any of the foregoing counts. The Prosecu=-
tion has likewiasec failed to offer any evidenceto overcome the

ordinary presumption that a kiiliing by a member of the armed

forees was a legal act during the continuation of hostilities,

CONVENTIQUAL WAR CRINES AND CRINES ACATNST EUMANITY

-
-

-~

™

nart cf the Prosecution to show that sany defendaat, either in-

dividually or acting in concert, combination, confederation
or concpiracy with any other defendant or with "divers un=-
kncwn persons' ever knewingly, intentionally or wilfully vio-

lated the »alzs, cusioms and usages of land or sea warfare or

ver copmitted any act which mizht be consitrued to be an alleg-

D
'

ed conventional war crime or a2 crime ageinst humqn;t " There
is an entire failure of proof to show that any defendant had
gny personal connection with or knowlelge of sny individual ac-
tivities cn the part of the armed forzes of Japan with respect
to the #rcatment of prisoners of war and interned civilians

or thet sny defendant wes personally guilty of negligence in
grat respeat. The assursnces on the part of Japan that it would
recognize the principle involved in the Geneve Convention in

L%
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‘regard to the treatment of prisoners of waer and civiliang of
1929 "mutatis mutandis" left Japsn almost unbridled judgment
and diseretion within the scope of common, ordinary conceptions
of humanity, to apply or not to e2pply the details of ssid Con~
vention. The Prosecution has failed to show, by substantial
evidence, that any of the defendants were in the chsin of com-
mand or in the line of responsibility which would fastem upon
them or any of them legel or criminsl responsibility for acts
of commission and omission in the trestment of prisoners of

war and interned wivilians. Nothing in internationel law holds
the high policy mesking officials of a sovereign nation, espec-
ially civilian officials, responsible for the activities of
armies in the field. The Prosecution hes fziled to introduce
any evidence to overcome the ordinary presumption that the com-
monding officers of armies in the field hsve the finel and ul-
timate responsibility for the treatment of prisoners of war

and civilians coming into their custody during the existence

of a state of war. Nothing in the predtice of the past entitled
an International Military Tribunal to sit in judgment vpon aver-
ments of breach of the rules, customs znd usages of land war-
fare; heretofore s11 such violations have been left to trial by
the military tribunals of the nation which was offended by such
breach of the rules, customs and usages of land wzrfare. Fi-
nally, all the evidence intrcduced by the Prosecwtion de=ling
with alleged violations cf such rules, customs and us=ges nec=-
essarily have a definite geographical location and by reason
thereof are not within the ccmpetence of an Internationsl Mili-
tary Tribunal. Nothing in the Potsdam Declaraticn or the Jap-
anese instrument of surrender undertock or purported to define
so-called "war criminals" in other than'the traditional sense
or to enlarge the category of persons traditionz21lly held to
responsibility for suéh offenses.
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THE INDIVIDUAL COUNTS

. The points to be argued are:

(Count 1)

33, There is no substantial evidence tending to prove that any Ttwo or more
defendants ever engaged in a common plan or conspiracy to "secure the military,
naval, political and economic domination of East Asia and of the Pacific

and Indian Oceans, and of all countries and islands thercin."

(Count 2)

34, Thore is no substantial evidence tending to show ﬁhat any two or more

"secure the military,

defendants engaged in a common plan or conspiracy to
naval, political and economic domination of the Provinces of Liaoning, Kirin,
Heilungking and Jehol, being parts of the Republic of China."

(Count 3)

35. There is no substantial evidence tending to'prove that any two or more
defendants engaged in a common plan or conspiracky to "securc the military,

naval, political and economic dominntion of the Republic of China, either

directly or by establishing a separate State or States under the control of

36. There is no substantial evidence tending to show that any two or more
defendants engaged in a common plan or comspiracy to "secure the military,
naval, political and economic domination of East Asia and of the Pacific and
Indian Oceans, and of all countries and islands therein." This count appears

to be a2 mere duplication

of Count 1, supra.

(Count 5)

37. There is no substantial evidencc tending to prove that any two or more
defendants engaged in a common plan or comspiracy that "Germeny, Italy and
Japan should secure the military, naval, political and economic domination
of the whole world."™ All the evidence of the prosccution tends to prove the
reverse of the foregoing allegation.

(Count 6)

38. There is no substantial evidence tonding to show that any two or more
defendants "planned and prepared a war of aggression and e waer in violation

of international law, etc, against the Republic of China." This count appears
3 6 s = vy

to be a mere duplication of Counts 1, 2, 3 and 4.




(Count T7)

39. There is fo substantial evidence tending to show that any two or more
defendants planned and prepared a war of aggrassion and a war in violation
of ;nternational law, etc. against the United States. The evidence of the
prosecution clearly shows that the United States acting in concert with other
great powers applied economic embargoes and sanctions against Japan to the
point of strangulation, indulged in military encirclement 6f Japan and othe;-
wise forced Japan into the positicn of fighting a war of self preservation
and self defense. There is a total failure of proof that Japan engaged in

a war of aggression against thc United States.

(Count 8)

40. There is no substantial evidcnce tending to prove that any two or more
defendants planﬁcd and prepared a war of aggression against the United
Kingdom of Great Britain and northern Ireland and all parts of the British
Commonwealth of Nations. All the cvidsncc of the prosecution shows beyond
doubt that the United Kingdom itself declared war on Japan and had previously
threatened Japan that the United Kingdom would go to war "within the hour”

of the beginning of hostilities between the United States and Japan.

(Count 9)

41, There is no substantial evidence tending to prove that any two or more
defendants planned and prepared a wair of aggréssion against the Commonwealth -
of hustralia. All the ovidence shows that Australia itself declared war on
Japan long prior té the timo that hostil!tles reached the territory!of
Australia.

(Count 10)

42. There is no substantial cvidence¢ ténding to prove that any two or more
defendants planned and prepared a war of aggression against New Zenland.

All the evidence shows beyond doubt that New Zealand declared war op Japan,
(Count 11)

43. There is no substantial evidence tending to prove that any two or more
defcendants planned and prepared o war of aggression against Canada. All

of the evidence shows beyond doubt that Canada declared war on Japan.

(Count 12)

44, There is no substantigl ewldence tending to prove that any two or more

defendants planned and prepared a war of aggression against India.
=i




(Colint 12) par 44 cént'd

All of the evidence shcﬁs beyond doubt that India declarcd war on Japan

in line with the policy of the United Kingdom. '
(Count 13)

45. Tneore is no subasiantial evidense tending to show that any two or mere
defondants planned nnd prepared a war of aggression againstvthe Commonwealth
of the Philippinos. As the Philippines had not attained its independence at
any time during thc continuance of the Pacific war and was subject to the
sovereign jurisdiction of thc Unitod States and its izhabitents were nationals
thereof, this count appears to be a mo{grﬁup%ication of Count 7 which avers
a planned and prcpared war of aggrogsion agninst tho United States of America.
(Count 14)

46. There is no substantial evidence tending to show that any two or more
defondants planncd and prepared a war of aggression against the Kingdon of .
the Netherlands. All the evidence shows beyond doubt that the Netherlands
itself declared war upon Japan.

(Count 15)

47, There is no substantial cvidence tending to show that any two or more
defendants planncd and preparcd a war cf aggression against the Republic of
France. Ali of the evidence in the cass shows that there vas no war of ag-
gression ageinst France and that the landing of troops in Indo-China was
pursuant to a voluntary agreument between tac Vichy French Government and |
Jepan, the Vichy Govermment having excrcised both de jure and de facto
authority over Indo-China after the capitulntion of France.

(Count 16)

48, There is no substantial cvidecncc tending to show that any two or more

defendants plenned and prepared a war of‘aggression against

PR L




Théiland. There is a total failure of proof in this respect. All the evi-
donce shows beyond doubt that the entry of Japanese troops into Thailand
after the commencement of the Pucific war was pursvant to a vceluntary agree-
ment with the Thailand Govermeent. licrscver, the Kingdom of Thailand is not
a party to the presecution and nowhore dees it appear by what authority the
existing prosecutcrs uxdertalie to carry on & proseoution without the consent
of the Kingdom of Thailand.

(Count 17)

45, There is no substartitl evidence tending to show that any two or more
defendants planned and prepared a war of aggression against the Union of
Soviet Socialist Republics. All the evidence in the case demonstrates be-
yond doubt thet Japon never entertained the slightest intention of attacking
the Soviet Uniocn and that Japan for meny years had been genuinely disturbed
by Soviet aggressiveness, large preparations for war and desire to fasten
its commugigtiéwphﬁlosophy upon Japan ‘and China as well as other nations
throughoutithgﬂworld.

(Count 18)

50, There is mno substanfial cvidence tending to show that any two or more of
the named defendents initiated a war of aggression against the lepublic of

China. All the evidence of the prosecution shows that China caused the

hostilities against Japan and that Chine had otherwise been engaged for many

o

ears in hostile actions aeainst Jananese citizens, anti--Japanese propaganda
y Q L s ¥y k™ =
and boycotts, and had otherwise heen engeged in o long period of civil wer

and internal chaos which throatened the lives and property of Japanese citizens.




that any

(Count 19)

is no substantial evidence tending to show

T M
51, There

ed 8 war of

(1

two or more of the named defendants initiet

aggression against the Republic of China. This count appears to

i8 with the excention that

be nere duplication of Count 1i8&

Q)

seversl additionel defendants are named in this count.

Mo reason appesrs why ths indictment was split in this respect.

S e T, :
52. There is a9 su

aooression against the United Stetes of Aue
a duplication of Count 7, vith the exception that Count 7 names

all defendants, whereas the instzsnt count names only fifteen

dzfendants.
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(Count 21)
53, Therm is no substentirl ~vid=nc~ tendine to show that
any two or mar~ of thr naomsd csfondsate initist~d s war of spzression
against th» Commonweaith of the Philinnmines, This cournt snnears to ba
a dunlication of Counts 4, 5, 7 ens 13,
(Gount 22) :

54, Thern is no substantisl evidence tendine to show that
any two or more of the named defendents initisted » wor of aggression
ageinst thr British Commonmealth of Mations. This count anmmears to be
a Aupnlication of Counta 4, 5, 8, 9. 10, 11 and 12. As nraviously nointed
out;\éﬁgnBribish Commonw~slth of Netions themeelves daclared war on
Japen,

(Count 23)

55, There is no substantisl e~vidence tending to show that

any two or more dafendents initiated a war of scereasion against France.

This count snpresrs to be 2 mers dunlication of Counts 4, 5 and 15,

(Count 24)
56. Thore is no subst-ntial e~vidence tending to nrove that
any two or mnre nsme~d defendents initisted 2 wer of soornesaion sgeinst
th~ Kingdram of Theilend,.
{Count ?5)
5o - There 3w & Sobad doilure of noont thal =ny twe of nore
of the nrm~d dofrndante initistrd a mar Af socr=asion sesinat the Tmion
of Soviert Socislist R~~ublies, Trere is no ~vidmmec~ in thr racord to show

that any such war trensnired,

—

(Gouﬁ;-éé)

58, There is no subetantisl ~vidones tendine to show that
eny owo or more of Lhe gsmed defendants initist~d a war of zeereseicn
ag?inst the Mongolian Peonlefs Republic. The Mongolisn [enublic is not
a comnlainent before th~ Tribunal or rcnrﬂgﬁntﬁd amone thr~ orosecutors,
Nowhrre dors it ooneer that the Mencolien Peonlels Renublic hae eiven its
cons~nt to s comnleint befors the Tribunal snd otherwise it does not

apo~ar by what suthority the invtsnt prosecutors oressnt e cese on behalf

of such R~nublic.,
; =20~




(Count 27)

59. Ther~ is na substentiel syidoncs tondine to show that
any two or more Asfendsnts wezed a wer of pgor~s-ion against China,

This count snmmesre +o be a duniicetion of Count= 1, 3, %, %, 18 and 19,
(Count 28) — —————

60. There is no subatantisl svidsnc~ tondine to ehow thet
snv two or mors dafendents waond a wor of acoresaion aseinst the Rﬁﬂublié
of Ohina. This count anmeers to b~ an ~vact Auniicstion of Gount 27
end 211 th~ orgvioua counts idantifiad undnr Tount 27,

(Gount 29)

6L. Thore 4= no substentiel ~vidence t~nding to nrova éhat
eny two or mors defandsnts wacad & wer of hcoression againet th- Thitad
Stoatrs, This count anmesrs to be an evzet Aunlicstion of Tount 20,
excont thet Count 20 nemes only nart of the defandants,

(Count 30)

62. Thers is no substantisl videnes tendine to show thet
any two or mor~ dafendents waced a wer of agoression seainst the
Commonwealth of the Philinnincss, This count appears to b~ an oxact

" duplicstion of Count 21 evoent that Count 21 nemes less than a1l the
e ——
d~fondants,
(Gount 31)

63, Trora is no subeb-ntinl ayidancs thet any two or more
Hmfﬂnﬂénts Wnéﬁﬁ A war of ageression sosinet +he British Commonweslih
of Notinne. This count smmeara to b> a mere Aunlication of Gount 22,

(Count 32)
64, Thers is nna substential evidence t-~ndine to show thet
sny two or more defendsnte wacmed a sy of sogrscsion svsinst tha Kinedom
of the Notherlende, Thris count spnosrs to be a mer= Adunlication of

Counts 1, 2 ond &,




65, There is no suhbstsntial evidence tending to show that any

the naned defendants waged a war of aggoression egainst the

two or more of
Republic of ;rance, Thig ccunl marcpesrs to be & dupiication of Counts 1, 4
and 23,

(Count 34)

65. There is no substantial evidence tending to show that any
two or more defendants waged = war of sggression against the Kingdom of
Thailand, This count appears to “e a mere duplication cf Counts 1, 4 and 24.

(Count 35)

67. There is no substantial evidence tending to show that any
tvo or more defendants waged a var of agzression against the Union of Soviet
Sociglist Kepublics,

(Count 36)
6%. There

is no substantial evidence tendinz to show that any
two or more defendanvs veged a war of ggrression against the YMongolian
People's Renublic and the Union of “oviet Socialist Republics. Moreover,
no authority eppears for the representaiion of the longolian People's
Republics in the complaint before the Trihunal.

(Count 37)

69. There is no suhstantial evidence tending to show that any
two or more of the named deferdants made a common plan or conspiracy to
u lawfully kill and murder inasbitants of the nem~d countries; nor any

evidence tending to show the perscnal responsihility of any defendant for

the death of any such persons.




(Count 38)

70, There is no subsgtential evidernce tending to show

ko
(V)
)
51
gk
w
d‘]
Ql
®
©
i ]
O
8
3
D
e )
O
l—-l
()
=
(@]
L]

that any two or more namel de
conspiracy to "murder™ sny persons within thc designated Terri=
tories.
(Counts * 39-43)
7i. There is no substantial evidence tending to prove
that any two or more defendarts ordered, caused or permitted the
armed forces of Japan te uniawfully "murder" the persons described
in the foregoing counts,
(Count: = 44)
72; There is no sub
show that any two or more defendaris mide a ccmron pian or con-
spiracy to effect the "murder” on a wholesale scale of

prisoners of war, members cf the armed forces of cocuntries opposecd

S —
e —————

to Japan who might lay dovn their arms, and civilians or crews
of ships destrcyed by Japanese forces,

(Counts 45-52)

73. There is no substantial evidence tending to
show that any two or more defendants ordered, caused or permitted
the armed forces o” Japan to slaughter the inhabitants of the

city of Mankin he city of Canton, the city of Hankow, thec
- 4 J k

=)

¢ity of Changsha, the city of Henpgyang, the cities of Kweiliin
9 J By =Y

and Liuchow, or to unlewfully "murder” certaein members of the

2

i
ocialist

armcd forces of Mongoliz and the Union of Soviet

Republics, There is a totel failure of proof to show the personal

=23 =




®esnonsihility of any defendant for the.'death of any of the
* foregoing inhabitants of said territories as alleged,

(Counts 53=55)

74 There is no substantial evidence tending to
show that any two or more of the named defendants ever made a
common plan or conspiracy to commit conventiomal war crimes and
crimes against humanity as alleged in the foregoing counts
or to commit hreaches of the laws, customs and usages of war in
any of the mamed territories, There is not a scintilla of
evidence in the case to show that any individual defendant
personally committed any of the acts and omissions alleged in
said counts, The responsibility for the commission of any such
acts la& with the immediate militarv commanders of Japan in the
field and by the Geneva Convention for the treatment of
prisoners-gf war and internees of 1929, and by immemorial

practice the responsibility for such acts was always fastened.

upon the individual guilty of the particuléf ééﬁ‘ér omission in

- ouestion and the immediate;,active-commander of such offender in
the field of operation., Furthermore, such violations were not
subject to trial before an international military tribunal and
were solely and exclusively punished under the domestic prosesses
of the nation offended by such offense if and when the o“fender
came under the power of such offended nation; and the indictment
in the instant case cannot be sustained in those respects because
all such alleged offenses necessarily have a definite geographical

location,

ot




/s/__Somei Uzava

i UZAWA, Sonel
| Chief Defense Counsel
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INTEQNATIONAL MILITARY TRIBUNAL
FCR THE FAR EAST

THE UNITED STATES OF AMERICA.
et al

o Paper No. 651

ARAKI, Sadan, et al,

MOTION OF DEFZNDANT SUZUKI, Teiichi,
__ T3 DISHMISS

New s the dofendant SUZUKI, Teiichi, by his
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counsel, and moves the court to dismiss each and every
one of the Counts in the Indictment ag=2inst him on the
ground that the evidence offered by the prosecution is
not sufficient to warrant a2 conviction of this defendant.

Dated this 8th day of J=anu=sry, 1947.

TAKAYANAGI, Kenzd
KAINO, Michitaka
KATO, Ippeil
MICHAFL LEVIN

Counsel for SUZUKI,
Teiichi




. b INTERNATIONAL MILITARY TRIBUNAL
. FOR THE FAR EAST

THE UNITED STATES OF AMERICA,
et al

vs Paper No. 651
ARAKI, Sadzo, et all

™ Fal .
Defendants

ACCOMPANYING MEMORANDUM IN SUPPORT OF
HOTION OF DEFENDANT SUZUXI, Teiichi,
_R0_DISMISS

With reference tc Counts 1 to 5: These counts are
general counts, chsrging conspiracy between Jznu=ry 1,1928,
and September 2, 1945. The ch2racter of the official posi-
tion of this accused is indicsted by his personnel record,
Exhibit 126. From this it must be clear beyond peradventure

that this accused, being 2 regular Army officer, on the basis

S ——

of the evidence which has been adduced, has not been shown to
have participated in the conspirzcyv set forth in these counts.

Counts 6 to 17, inclusive, relate to the plshning and
preparation for 2 war of aggression. We make the same point
with reference to these counts 2s we make with reference to
Counts 1 to 5.

Count 19 charges the defend2nt, smong others, with hav-
ing initisted 2 w2r of 2ggression on or about July 7, 1937,
against the Republic of Chin=, Fr9m1}933muntiluNgygmpfrrl,
1937, the accused ﬁuzum.7~m~-?mm§_;egnla;c:.,,,.ar_',l_n,y and




nothing in the evidence or the record indic~tes any implica-
tion on his pert in regerd to a war of aggression 2gsinst

ths Republic of China,

Counts 20, 21, 22, @& SRL 26 27, 28, 29, 30, 3ty I

34, 35 and 356 charge the defend?nt with initisting a wsr of
aggrescicn ageinst the countries specified in the vsrious
counts. It will be snecifically noted th=t the defend=2nt is
not charged, under Count 13, 2s being one initisting 2 war of
aggression against the ROPmong of Chin=, For the reasons
heretofore given, and the f=ct that the =2ccused did not become

the head of the Pla2nning Bo~rd and 2 member of the Cabinet vn-

. I IR— G

.

til Apr¢l 1941 1t is submitted thot the evidence offered by

N
the prosecuticn is not sufficient to warrant a conviction on

these counts.

Group 2, Counts 27 to 47, inclusive: It is submitted
there is no evids=nse 2gzinst thils defendznt, nor =ny responsi-
biiity on his part in reistion to the matters set forth in
thase counts. The evidence offered by the prosecution is not
sufficient to werrent = conviction of this defendsnt on said
counts.

Count 51 charges the defendsnt in rel~tion to the Mon-

golian Incident on the K %Lkﬂ n-gol River in the summer of

1932. Count 52 charges respcn51b1¢1tv by ordering =nd causlng

and oarmltting the armed forces of Jap= n to attack the Union of

— e

th

@

Soviet Socisl Republic, and unlawfully killing 2nd murder-
ing certain numbers of the qrmed forces of the Soviet Union.
We submit thst in the evidence OIfefgambv ﬁhe prosecutlon in
connection with this ph2se of the case there is no evidence of
any kind or character which'in_any way connects the defend=nt

with Counts 51 and 52.




Counts 53, 54 and 55 deal with conventional war crimes
and crimes against humenity. We submit that the evidence offer-
ed by the prosecution is not only insufficient to warrant a con-
viction of. this defendant, but that there is not the slightest
evidenze in the record to charge any responsibility oh the part
of the defendant in connzsction therewith. The matters indicated
in these counts are matters of military administrztion and in
the very nature of things this defendant could not possibly
have participated in them.

In referring to special counts in the Indictment, it is
not intended in any manner to admit the charges against the ac-
cused in any of the counts to which no special reference is made.
Where no special reference is made to particular counts, it is
intended that the general statement in relation thereto shéll
be considered as a specific argument to each of s2id counts.

Without discussing in detail the nature of the evidence ad-
duced, it seems to us that no responsibility cen be placed on one

who became the head of the Planplng Board at a time when Whatever

——— T —

. e

action was to be u”kpn by either the Wer or quylmepartments was

T
——————————

alreadv planned Irrespective of the ‘determination of the Court
’_"‘M e
as to the various issues in this case, no responsibility can be

placed in that respect on a subordinate board of a Department of

the Government.

Dated this 8th day of January, 1947.

SUBMITTED BY:

TAKAYANAGI® Kenzo
KAINO, Michitaka
KATO, Ippei
MICHAEL LEVIN
Counsel for SUZUKI, Teiichi
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INTERG.TION. L MILIT &Y 7T1IBUNL
FOh THE F..R L.ST

C..SE N€. 1

THE UNITED ST.LTES OF fuduiXCi., et al
vs
HRWKT, Sadao, et al
Defendants

OTION BY THE ..CCUSLD SHIiw.is», Shigeterce TO DISMISS
1HE INDICTELT .1 IEL CLOSE OF THL PrOSECULIOL'S C.SE

COiiki . T O 10TIOK TO DISMISS

The Prosecution evidence has shown that the accused SHIL li-,

Shigetaro became iinister of the Jepanese Liavy and & Cebinet lMember
_ﬂ"
S

ondy fifty deys prior to the commencement of hostilities, December 7,

P

1941, The evidence further has shown that the planning and preparing
of the Peerl Earbor atteck as well as the cther phases of the com-
mencement of hostilities was under the exclusive control and prepara-

tion of the Chief of Navel General Stoff. The Indictment alleges
T s

that SHIIL.LM attended only three conferences relative to deciding on

-

the policy of war, and the proof does not sustain his attendeance at
these.

Prosccution evidence further revecls (Document 7512, EIxhibit
12);) thet immediately prior to his appointment us lievy hinister the -

accused SHIW:..Li. served only as the Commander of the YOKOSUKL. Navel
————— e e ——e——

gt SR AE

Station ané wes not in & comunend position sufficient in any sense to
engege in a common plan or alleged conspiracy to commit eany ¢f the
acts set forth in this Indictment. It is clearly indiceated that
practically ell of the navel carcer ofs this accused wes spent &s a
man of the sea and that Le was not such an officer as did participate
in policy formstion.

.t the time of the entry of this accused into the Cabinet as
Minister of Lavy,nfyosegqt;ngsxiéeﬁefr{ﬁfhehown~$naxm¢hevsituation

between the United Statcs and Japan was so tense tbg}rﬁheﬂpossihility

————

of wer had ceased to exist end in its plecc the probability of wer hed

gucceeded, The Prosecution has feiled to show that this

L ————— —— L

B
- -




accused either encouraged the outbreek of war or could have pre-
vented it in any way, and in fact, it is apparent that the pattern
of war had clearly been cut prior to his assumption of duties,

The<§§idence of the Prosecution's mein witness agsinst the
Japanese naval accused on trial here was that of J,idmiral J. O,
Richardson of the United States, 4nd his testimony, full of in-
consistencies and incorxrect stateéénts, did not affect this accused
iﬂ>é§y ﬁay, bﬁojiﬁ:?act gxonerated him of many of the counts in
this Indictment for the reason that it was shown that the entire
naval stretegic operational plans, known as General Qrder Number One,
had been originated and prepared pI‘lQI‘ to the timé> thls aécused >
assumed office and were carr%ed out under the direction of the Naval
General Staff é;nd Wk Hisiihte Einistrv,

Prosecution has further shown that it was the customary practicg
in ell nations for high-ranking and senior naval officers to succeed
tc the higher positions in the naval department and they have failed
ta show that the assumption of such & post is eriminal in and of
itself.

4 distinction must be drawn between the Naval Department and

/’others because in a sense the procedure cf accepting an assignment

f

/ to a position is more in the nature of a duty or cobligation and not
[
' an individual maiter of choice.

Prosecution evidence clearly indicates a split in naval thought

/
/| as to even the possibility of successful ocutcome of war with the
{ e — - &

f United States and has even showa that the Chief of Neval General

i ~—

!
| Staff advised the Emperor to “hia effect, The evidence shows that

N~

—— R e A BN A AT SO

T i T M T R v

&émiral OIKLWA, Minister of Navy-under the KONOYE Cabinet, resigned
because of the general cver-gll issue of war or no wer, How then

could a conspiracy exist with the multitude of divergent thoughts

L —————— e,

that then cxistel?
In refevence to the Counts vnder Croup 2 entitled *Conventional

War Crimes and Urimes ..gainst Hunenity®. Prosecution has failed to




x¥

show that this accused either ordered, consented or had knowledge
of or gave permission to any of the commanders of the Navy to cem-
mit any of the alleged acts or atrocities complained of. The im-
possibility of controlling the spontaneous actions of all naval
commanders. thousands of miles from the Navy Ministry, is self
evident,

The Court chould teke particular notice that the Prisoner of
War camps were largely uandcr “he control of JLrmy personnel and not
naval, 4nd that the misconduet set forth in fhe Indictment in re-
éééénce to the Japenese Navy in this regard has been unsustained by
the evidence presented. 4 distinction exists between spontaneocus
acts cormitted on the battlefront and the housing and keeping of
Prisoners of War far removed from those areas.

THELEFORE; for the reasons stated herein, the accused SHIM:DA
respectfully requests this Tribunal to dismiss each and every Count
of the Indictment as heretofore stated and to 2t this time weigh the
entire evidence of the Prosecution tc the end that it be discovered
thet the matters herein shown constitute a complete failure of proof

of the charges so stateds
Dated this 17th day of January 1947

SUBIITTED BYs

P s eadiaale
TLKLHLSHI, Yoshitsugu

and

£ Ei
Llyand ¥ )1 ¢ D ernméh

Edward P. McDermott

q L j”()"’:’“% VJL:Q M-—} '



INTERNATIONAL MILITARY TRIBUNAL
FOR THE FAR EAST.

THE UNITED STATES OF AMERICA,
et al

Vs
Paper No. 651
ARAKI, Sadan, et al,
Defendants
Following to be added to Memorandum in support of

Motion of Defendant SUZUKI, Teiichi, to Dismiss:

It will be noted from the date omn the paper that this
Motion and the KAYA lMotion were filed on January 8, 1947,
and I believe were in the possession of the prosecution
shortly thereafter. I feel it my duty to direct the atton-
tion of the Tribunal to some additional feets in connection
therewith.

It is a simple matter to blandly say there is no evi-
dence to gustain a finding asgeinst the accused, bvt I desire
to point out tc the Tribunal thst there is not a modicum of
proof in this record as agsinst this accused to show this de-
fendant is guilty of any of the charges set forth in the
various eounts of the Indictment. We emphasize the absence
of proof,

I think it is feir to say that GENERAL SUZUKI was inter-
rogated by the prosecution on numerous occasions, which in-
terrog=tions covered many pasges of testimony, yet not one
word of these interrogsations was offered by the prosecution
to sustain the charges against the defendant.

I pass over his career up until 1941, not because I do
not want to meet any issuve there, but because the evidence
adduced in relation to him up to that time simply ind?cates
that his activities were the customary and usual amkigiémxx
¢f a man who devoted his 1life to military service and such

addition=l : et
/civil assignments az are frequently given to able military

men by their governments. 8ince the making of the original

1




motion, evidence has been introduced that in 1931 the
10-year plan was evolved, and in 1931 the 5-year plan of
total warfare, Exhibit No., 841, was created. Whether these
plans were for defense or offense is not a subject of argu-
ment now, but these plans were the genesis of future con-
duct by the government of Japsn, and dcveloped into frui-
ticn leng before Genersal SUZUKI became a member of the Caebi-
net and President of the Planning Bcard in April, 1941,

Throughout the record, however, we see evidence which
indicates the position of this accused as being cpposed to
factions who it is claimed are responsible for the acts
charged in the Indictment. 1In an esrly part of KIDO's Diery
he writes that SUZUKI counsels against certasin acticns which
might lead to war. There is ro evidence in the record which
shows that SUZUKI favored the Tri-Partite Pact and I am not
now at liberty to discuss his attitude thereto becauvse it
is not in the record. if the Prosecution had svch evidence
there is nc doubt that it would have been tendered.

The Germans sald he was one of the moderates when his
rame was suggested fer a decoration, which ultimately they
must have decided not to give, because there is no evidence
in the record thst it was ever swarded, and in Exhibit 2247
introduced subsecuent tc our Qriginal motion, where such
awards were given to certain cof the Japanese, SUZUKI receiv-
ed no such award,

The accused became Minister without Portfolio in the
Third Konoye Cabinet, and becsme President of the Planning
Board in Zpril, 1944. All the laws referred to in Exhibit
No., 840, Mr. Liebert's statement, in relation to the prepara-
tion, to the acceleration, of Japanese eccrnomy and indvstry
for war had already been passed when he assumed those offi-
ces. The mere assumption of office and the performance of
duties in carrying on thest office, in carrying out the func-

tions of a department of the government, without evidence




of ereating policies and of activities by the individual
outside and beyond these functions does not constitute evi-
dence sufficient tc warrént a conviection.

As I have heretofore called the attention of the Tri-
bunal to the fact that there is no evidence in the Indict-
ment on Counts 52 tc 55, inclusive, I shall not repeat what
I said with respact thereto, tut e¢211 the' Tribunal's atten-
tion to my statement in the record at pages 15,558 to 15,560,

This we respectfully submit fcr the consideration of

the Tribunal,
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PAPER NO., 677
LRAKT, Sodec, et al

- Defendrnts -

MOTION TO DISIIISS OF

700 SHIGENORI

NOV COLIES the defendsnt TOGO Shigenori rnd rioves the Tribumel to
dismiss the indictment cnd the seversl counts thercof insofar cs
they relste to hin upon the ground thit the evidcence cdduced by
the prosccution is insufficient tc wirrrnt ¢ conviction upon eny

of the counts chi rged by the indictument,
20 Jenuery 1947

TGGO SHIGENORI
by
NISHI HARUHIKO
&nd
BEN IRUCE BLAKENEY

His Counsel




~RGUILENT IN SUPPORT OF
II0TION TO DISLIISS

In support of the riotion of Togo Shigenori to disniss the
indictniecnt I wish tc direet the sttention of the Tribunrcl to,
and briefly to cnrlyze, the cvidence ¢s it beers upon this
defendant, For the convenicence of the Tribunel, I shrll sun~
Lerize the evidence under 2 few gencral points or hends;
indiceting the specific counts of the indictiient involved in
eech of such roints, (..lthough refercnce is nrde to the pege
cf the record for eznch citation of evidence, in the interests
of clerity I onit thea in recding.)

Japancse-Russirn Relsticns

The eounts of the indictrient cherging this defendent in
connccetion with cffences rlleged rgeinst the U S S R are:

Count 17, cherging the rlenning end preprring of wer of
aggression ageinst the U € S R betwcen the
years 1928 and 1945;

Counts 25 =nd 35, cherging respectivcely the initicting
enéd the waging of wer of eggression agrinst
the U S S R in connection with the Ileke
Khasen incident;

Ccunts 26 and 36, cherging respectively the initiation
and the wazing of war of sggression against
the U S S R in connection with the Khelkin-
gol or Ncrionhan incident;

Count 51, cherging rnurder bty ordering, ceusing and pernit-
ting attack on the torritorics of liongolis and
the U S S R in connection with the Khalkin-gol
or Noiionhan incident,

It is quite noteworthy that despite inclusion of his nane

in these counts (end despite his long connection with Russien
e

affairs), no pretense was rade in the Russien phese of the

case of attenpting to connect the defendent T6gd by evidence

with any of these alleged crinies. His nerie does not eppear

in the opening st?tgment ofthis phese, Only twice during the
preseﬁtation of the evidence of thc phese wes the nane of

Tog0 referred to (end both of those refercnces werc purely
incidental); one other picce of cvidence reletes to the
Foreign liinistry during his incunbency. Thesec three references
in the Russien phesc were in Exhibits 767 (Rcccfd; o AN

678 (Record, p. 7,358) #nd 683 (Record, p. 7,400). The First

oy 18
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is the szgreenent between thc Japanese and Soviet goverarnents,
executed on 9 June 1940 by lloletov end Togo, _providing for
B i a

denarkation of the frentier t.tween the llongolien Peoples
Republic end lirnchoukuc, This egreernent recites that it is
the result of ncgotirtions cerried on between liclotov end Togo,

and thet l“b‘ ‘hed stetced Thet the governnent of lManchouluo

consentcd to it. There is nothing of any nature in the docu-

rient suggesting sny further connecebtion cf the defendent Togo

. ‘ -+ Tl o » A .
with the\Ncnonhen (Ihelkin-gol) fincident, and patently it has
\ ;
no tendency to prove the comnission of any crine, perticipation

in eny conspircey, or indecé anything except thet ¢ frontier
was egrecd upon--end thus to show Togo in the aspect not at

e£ll of o warionger, but rather of & peace-naker.

The Other refcrence. to TCgC in the Russian phase were in

connection with the National Policy Research .i.ssociation

(Kokuseku Kenkyukeni), Exhibits 678 and 683, Zxhibit 683 18 an

extract frou the “cubprshlp list of thct essociaticn, which

includes sriong those clciried cs menbers "T6z6 Shigenori,

Menber of thc House of Puers®™, Before discussing the character
of the asscciation it night be well to point out thet &% the

time Iir. Togo held no office in the bovurnnpnt as is evidenced

by his description s a ”u“bbr of 1hu Fouse of Peers, & posi-

= s e,

tion which he asswied conly upcn quitting the governmcnt; see

‘.

the C_blnpt Secreta rlkt pcrsonnel ;bcord of To&o, Exhibit 127,

4

{Boeord, p. 791}, Beyond the sinple, unvernished statement of
Togo's ncnbership in the associestion, there is nothing to con-

necet hin with its aetivities, neferious or otherwise,

v

Howcver, rceference to Ixhibit 678, the affidavit of Yatsugil
Kozuo, and his cross-exziiination upon it (Record, ppe. 7,358-

7,399) will effeetuslly disposc of the Nationel Policy Reseerch
—'\-—-—\
ASSOCl“uan £s g 81nlstpr orgenization, The association wes a

——————

R e ————
g paa————

"privete orbvnlzgtlon" coripcued of "non-officiel civilien

nepbers" who "hed no responsibility te the associ&tion except

peyilent of their esteblished nembership fees"., It is true

that funds wcrc 30¢101tpd-—gna received--fron the Foreign

UUR R — — SRS i —— st T ———

e ————

Ministry srong other sources, governmental end otherwise, even

e




during the time thet lir, TOgo wes Foreign Iliinister. But the
w;;ness;féﬁétéﬁcnt of the explenction which eccoupeanied the
request for funds lecves it very doubtful whether the Foreign
llinistry--or ¢ny contributor--understood whet it was spending
its money for: thet the hssocistion "in‘pursuing & study of
Greeter Eest /.sirtic problems" requested support by donation
ffom'"bbth private rnd'officirl sourcesf, Not only is there
e compiafgwfaiiufé 6f proof gfﬂany.knowlnge Py the Forgign
ﬁinister of the activitics of the 4ssociption, tut thore is
nothing cxcept the i.ssocistion's rutbcr ludlcrous "ruSphrch
‘docunients” to prove eny cr}ninallty. The Tribunel will reecdily
mrecall the inpression which the testinony of this witness pro-
duced, rnd will, I think, agrec that the NCtiong{_?p};gz“
Rescerch ..ssociation energed in the end as = thing far riore
ridiculous then sinister,
It is submittcd thet thcere is no substentiesl evidence to
connect the defendant with the counts sabove nentioned in this
rhese,

Jepenese-Goernen~Itelian Relations

The counts charging this defendent in conncction with g
three-power c¢onspirecy are prcesunebly these:

Count 4, cherging thet ell the defendents conspirced
thet Japen should, in concert with other
nations, wage wars in pursuance of a plan for
Gonination of East lsie;

Count 5, charging that 211 the defendants, with others,
conspired thrt Jepan, Gerrieny rnd Italy
should secure domlnetion of the world,

Turning to the evidence, we find ourselvcs conccrned with
the Lnti Coniintern Pact fnd thc Tripartite /1liencc, and with
the oucstlon of eccononic collaboraticn between pren end
Gerrneny., Yirst considcring the .nti-Conintern Pect, we find
fron Exhitit 485 (Record, p. 5,967) thet the dcf*ndent Tooo

wes present at the necting of the Privy Council which considered

S ——— e

and fPP¥QY°d it. /s is shown by the personnel record (Exhibit
127), he was et thet tine, Noveuber 1936 Director of the
European-iisiatic Bureccu of the uorulgn ulnistry. What the
fﬁﬂctions of the Burcau Dlructor 1n connection with the pact

~mey heve been 1s not discloscd by the e¢xhibit or by other

-3




“(Record, r. 5,931) end 4L84(Record, p. 5,557), rcports of

_—
1
¢vidence; but the docunent et all cvents contrni..s no suggestion
tl» ¥t any ecetion wes tekon or ~ny word spoken on the subject at |
thet tiwe or ¢t eny other time by lir. Togd. It is dcubtless
superfluous to stete thet T0g6, attonding the Irivy Council

iweting es = "coumnissioner™ ond not s s Srivy Councillor or

‘& Hinistor of Strte, hed no vote £nd no voice in the resulting

decisions of thc Counecil,
llorcover, the reeord is .ecking in proof thet the 'nti-
Coniintern Mrct wrs in eny scnsc £n instrunent of erininel

egrression, The Pret itsclf (Zxhitit 36, Record, p. 5,934)

ol g

shows on its free thrt it is dirueted cgainst the sprerd of

Conrunist idcocloyy; end whilc the sceeret cgreenent cnnexed to

the Pact (Bxkibit 480, Record, p. 5,936) reletes to neasures

to be tekon in the event of unprovoked ettock or threet of at-

teck by the US S R, it eppoers by its terns tec be whqlly‘
defensive in neturc, Th?ﬁ.the Sovict government end the
Corunist Intcornotionel erg seprrate, discrete ontities is =
point which necd not be lebored, sinCc it hes alweys been the
Soviet contention; the distinction between enti-Comrnunisn end
Russophobia wes well rcecognized end preserved during the lete
wor by_tthscvorLl Unitud Netions, for whori it woﬁld cérféialy
£oveitrenely difficult to discover egzression in the nere fact

by’

of the execution of the '‘mti-Coriddntern Tret, "Exhibits LyS

studies of the 'nti-Conintern Peet by “rivy Council‘conmittees;
further uxpod;d this distinetion end elucidete the pointglwaﬂA
the other hend, thers is nothing in the record to indicete
that the seerct agreerient to the Pret wes intended or trested
as othur than the defensive cgrecrient which it rurports to be,
Let it, finally; be noted thet in no event could Togd have
conspirud, through vxecution of this pect, with Itely, whiech
edhered to it only i:. Noveriber 1937, e€..d then rot to the secret
rgrecrient (Exhibit 491, Eecoré, p. 6,037)--this after Togc hed
« 232d 2.2 conneetdd with /"ie BEuropcan-Asiatic Burcau.

liuch wes riede by the prosescuticn of the fect thet the

snti-Conintern Peact wes renewed end edhered to by edditionel

-l - e




naetions on 25 November 1941 (ixhitit 495, Recoré, p. 6,047) at
a time when lir. Togo w:c¢s Toreign Ilinister, r., Togo was, of
course, Foreign kiinister et the time; but even if we couid'cbn-
\AAAA g ‘ !
cede the existence of en individusl responsibility for scts of
the government, nmuch more would still be needed here to convict
him of any offence, The T@gt, as hes been pointed out, is
itself innocuous; itqf;gﬁéw;2>represents only the continuation
_of & policy elready de;ermined upon end edorted long before
T6g5'3>éntry>into the crtinet (the renewal itself had been
orally égreed to in effect by leatsuoke in Berlin--see the con-
versations of llztsuocka with ﬁibbentroP; Goering and Fitler,
Exhibits 577-583, Record, pp. 6,&83-6;553}E§§§;g); and above
all, there is no showing thet the secret agreement, which alone
might be considered colqrable evidence of aggressive intent,
was renewed, The eviéence actually invites the inference
(which is the fact) thet the secret egreement weas abrogated
when the Pact wes renewed (see Bxhibit 1;182, Record, p. 10,391)=-+
ection which shows the opposite of eggressive intent. The
Foreign liinister's explenations tefore the Privy Council com-
mittee, es conteined in Exhibit 1,182; show thet he was the
vigorous advocate of abrogation of the swvcret egreement.

At this point it mey be well to enticipete the reply, in
the effort to clarify & somewhat complex proint, It will doubt~
less be contended thet I'Tr, TBgE's edvocecy of abendonment of the
;gcretwggreement of' the Anti-Comintern Pect is of no signifi-
cance by rceson of the fect that the Tripartite Allience,
concluded in September 1940, hed repleced the secret agreement.
(The Tripertite Lllirnce, identified es ixhibit 43, Record,

P 513; was apparcntly not offered in evidence.) Togo did
indeed, in meking his explanetion to the ZPrivy Council; state
thet the secret agrecment hed no further utility beceuse inter
alia of the existence of the Allience, But this does not at

&ll mean-~-despite the ambiguity of his lenguege--thet the
Alliance hed repleced the secret cluusc es en implement of anti-
soviet policy; for the Alliance specifically, bty its Articie v,

excludes the suggestion of eny such purpose:




"i\rtic¥y V: Japan, Germany and Italy shall confirm that
the above stated articles of this alliance shall have no
effoct whatsoever to the prasent existing political rola-
tion betwz2en each or any one of the signatories with Soviet
Union.”

(Exhibit 551, Rocord, p. 6,2)i5--cxplanations given to the Privy
Council of the purposs of the Tripartlte Alliance--puts it be-
yond all doubt that the expectation of government, Army and Navy,
was that the Alllance would improve Japancse-Sovicet relations.)

In consecucncs~--with whatever trivial and unconvincing ring such

an argumcnt may fall on our ears--the only construction which 1t
is possible to put upon thesc words of Mr. TOgd is that for

reasons uncexplaincd Japan dasircd that some sort of bond with

1

Germany be kept extant, perhaps to forestall a scense of isolation.

I

It is in this scnso only that For.ign Minister Togd's words can
be taken, and in this sense they must be taken. So understanding

thom, we can rolterats that it was T5g5 who, from no apparent
motive other than propar onas, led in tha expuiiging of the enly
obligation which was conceivably anti-Russian.

It should be mentionsd that in ths course of this same oxe
planation Mr. T2g5 als» drow the distinetion botwesn the Soviot
government and tha Communist International. This is the more
worthy of noto in view of the fact that although 1t occurred at
‘a ssepot moceting, whers considerable bluntness of exprossion
might be sxpsctoed, there 1s nothing in Togd's words to suggest
that he considor?d the Anti-Commintern Pact to be a covert threat
to tha U 8 S K¢ In short, with perfect honesty he acespted afb
ite faec wvalue the U S 8 R's contention that the Commintern was
a scparats cntity, with whiech it had no concerna.

3 dr: not, of course, dircctly concerned with the Tripartite

\1liance, for at ths time of its birth Wr. TOgd was Ambassador in
‘“\_

lloseow. If there werc any rocal suspicion that he entertaincd
antl-Soviat sontiments, it would be dispelled by reference to the
words of Ambassador (to Berlin) Kurusu in June 1940, to a German

official, Knoll (Exhibit 522, Record, p. 6,170), At this vory

% - “
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time whon the Tripartite Alliance was forming, Kurusu assured

the Germans that he and Togd were "foverishly working" for

"improvemaent in Japancse-! {an relations", and that "thc enemy

in the North must bz made a fricsnd'.
roecord shows affirmatively that with

=

Much evidence in tha

the qusstions of "strengthening" the Anti-Commintern Pact and

arranging the Tripartite Alliance i, T52% had nothing to dok

Througiout his brief term--twelve months--as Ambassador in

Berlin these questions werc being agitatad, but without his know-

ledge or participation or that of the Foreign Ministry. See the

Kido Diary, Exhibit p p4p(liecord, p. }: "I heard from the

Promicr that the German Foreign Ministsr von Ribbentrop made

Z
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& very luportent proposel to /mbesscdor Oshime (/.mbessedor Togd
wrs irnorent ¢f this feot).” Roeforonce to ixhibits 478 (Rgcord;
Pe 5,917) rnd 497 (Record, p. 6,050), the intorrogstion of
Genore 1 6slimz, mekcs this eluar. Oshime--then militery attschﬁ;
letur TOgG's succcssor s enbesssedor--horc dectails the eetivitics
of himsclf end Lis steff in this mettur. Hc points out thet the
nilitery attechd is not undcer the jurisdiction of thas erba sse dor
“vut iIs r.gponsitlc only to the /roy Genoral Steff, end mey cven
caerry on ncugotictions with the militery officiels of othur
ncticns, lcoking to the conclusion of pacts or treetics rclating
to nilitery mettors, "without ~oing tlrough the ambassador", .
which, hc ssys, is what wes donc in this cascj only upon Oshime's
eppointmunt es sambessedor in succession to Taga were negotie-
tions concerning ellicnce botween Gormeny end Jepan "opcncd®,
snd only thon é¢id thuy boecome the concorn of the Torcign liinistry
{Reocord, p. 6,057). In pessing, it might be pointed out thet
the puersonicl r.cord, Zxhibit 127,Tis inzccurcgzi(as wes celled
to th. Tribune1's asttuntion on 25 Scptombor, Ruéord, p. 6,364)
in showing Togo continuing #s /mbsssador to the U S S R sfter
lugust 1940; fhus he wes cither in sioscow or (if we assumc“thgﬁ
ke quittod his rost scon eftur b.ing rclicvod) holding no govern-
ncntel position st th. timc of cxcecution of the Tripartite
LllianU; :né obviously hc cen bte chcrged with no responsitility
in conncetiocn with it,

In gccordancc with firtielc IV of the Tripartite illience,
Mr, Togd wos on 12 Fobruery 1942 designetod & member of tho
Joint commissions th.rcin provid.d for (Zxhitit 559, Rpcord;
pe 6,417)+ His memboership wes ox officio (Record, p. 6,&18);
end his duslgnetion took placc e yeer snd & helf aftcr conclusion
of thoe alliencc, two months aftur commcnecment of the Pecifie
wer, Thore is no uvideneu from vhich 1t can be inforrcd tlE
th. commission c¢ver mct or functioncd, e¢nd on the rccord nothing
cen bu prudicetud of .., Togo's membership in it.

On the quustion of Germon-Jrpencsc cconomic colleboretion
(with roferenee cspeeicelly to trade end éommgrcc in Chine}, €
nuzber of documcnts roufur to ectivitius of the defundant Togo .
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These neced neot bte diseusscd individuelly, but erc listcd for
convunicnec: Exhitits 591 (Record, p. 6,585), 592 (Rucord,

p. 6,588), 593 (R.coré, P. 6,591), 594 (Reecord, p. 6,597),595
(R-cord, r. 6,603), 597 (R.coxri, p. 6,627) =nd 39 (Rucord,

De 6;625). I do not discuss th.su momorendes of conversations
botween To-6 end Gurmen Fercign ilinistry officiels beceusc they
1l shtow TOpC's stutborn rufusai to conccde to Germeny cnything
mor. in the Chine tradc then most-fevorcd netion troeatmente—-
whick i1s not tle veonowic collatorction of conspiretors--and
Iis infloxible opposition to Germcn demsnds for special cconomie
concessions, I do not diséuss this gquestion in deteil beceusc
tho Prusident of the Tribunel, et the time of the resding of
the documonts, summed up their significencc in the stetement
thet "it is the sort of meteriel tho defonce might use to show
lt ck of co¥pcretion butween Jepsn end Gormeny” (Record; p.

6,62%), It unquestionsbly cuts the ground from benceth the feet

of eny cffort to show TCgb ¢s & conspiretor with Germany.

The ¢ grecmasnt emong dJoepe 0, Germeny end Itely not to con-
cludc scpercte pecec, cvntored into efter the beginning of the
Prcifie Wier (Exhibit 51, Reeord, p. 6,668) is bty tho very fect
of its detu nc cvidence of eny warlikc dusigns; once £ war hes

stert.d suek egrocments erc routine rmong rllics, TOgo's

dircetion to kis embossedors to recucsst conclusion of sﬁéﬁ én'
rgrcoment, to be prupared for the worst once it eppoarcd to
his goverument thet viep wes most protablce, likcwisc is not pro-
bative of sinistor intent,

Ther. rowr ins to mention Exkibit 486D (Record, p. 5;990),
. monorencdum by von Neurcth of & conversution with /mbessedor

T ———————

T8¢d conccrning the China effair, WVhilc presumebly this is
ggf;;jantgﬂsﬁbw Jepencesc=Germen conspiracy towerd Chine, in
faet it shows only thet, rceting uncdur instructions, the aembese—
sedor was steting the poliey of his government, which wes to
try to persusde Goermeny to usce her presumed influence by &p-

plying pressurc on Chine to mcke pesecc, I‘mbessedor Togo's

cssertion of Japen's dcterminction to gein militery victory
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over Chine, os reported by von Noureth, in likewisc no morec

thet the refliction of the Jepancese policy cmbodicd in the

Konoe Dccleretion (EZExhitit 972/, Record, p, 9;505) of o fow Goys
later, but elruedy known to him (es is obvious infercntizlly
from Exhibit 486F, Record, p. 5,993). It is submitted thet con-
sidcration of ell thc evidence offured in this phese conclusively
absolvcs the defendent Togo of ©ll cherges of conspiracy with
Gernmeany end Itely.

Conventionel Var Crinmcs

In "Group 3" of tho indictment the defendent Togo is
charged with "conventional wer crimes snd crimcs ageinst humenity™
es follows:

Count 53, cherging conspiracy to ordcer, zuthorizc znd
permit courtain subordinstus to-commit breaches
of thc lews ¢nd customs of war, end to abstein
from teking ¢dequcte steps to sccure obscrvonce
of thc convontions releting to prisoncrs of
wer,

Count 54, cherging the authorizing end permitting of such
aetsy

Count 55, cherging dcliberete end rockless disrcgerd of
duty to takc edequetc steps to securc obscr-
vinee of the conventions releting to prisoncrs
of wer,

Voluminous cvidcnec, much of it of & pcculierly revolting

chercetor, kes bucn introduced to prove the widesproad commis—

— -

sion by 5Pp?nu8u troops of rtrocitivs ageinst prisoncrs of wer
and civiliens, Thc question ruwe ins, "Who is guilty?" Therc is
nothing in the rccord to show that the defendant for whom I am
spoaking beors any pert of this burden of guilt.

It i;rﬁrOVud thet it wes in tho nemc of Foreign Minister
Togo thrt Jepen's essurences concerning epplicetion mutctis
mutendis of the Geneve Convention end obscrvence of the Red Cross
Convention were given; thesc communicetions nced not bte itemized

herc, Thereafter the Foreign lilnistry rceceived and snswored

. verious communicetions rcletive to the subject--giving replics

which in instences sccm on the ovidence of thu’pros;cution to

heve beon falsc, But thurc is & vest abundence of cvidence

touching upon the point to show conclusively thet neither the

Foreign Ministry nor thc Forcign liinister hed eny rosponsibility
=




for menagement or control of prisoncrs of wer, nor esny faci-

litics for independent cscorteinment of the feets concerning
their lot, nor indeed eny receson to distelievs nor power to
disprove the roplivs to incuirics end protests prepered by the
militery burceux concecrncd. The witness Generel Tencke twice
uncouivocelly steted (Record, pp. 14,365, lu;ul9) th=t ths
Foreign liinistry, in rceceiving tnd trensmitting those documcnts,
acted £s £ merv "post cffice", In explenation of this, he seid
(Rccord, ps 14,419) thet the Prisoficrs~of<Wer Informetion Burcau
end the Prisoncrs-of-Wer .,dministrotion Burccu~~which botween
thoem hzd; ¢s he hed previously fully explaincd (Recordy rp. 1y, 3L €
14,3£6-705 14,2838, the wholec control of prisoncrs of wnr--
were "both under the jurisdiction of the Wer luinister™; end

the t " heving no orgenizction nor suthority for invustigeting
protests, the Foriign kiinistry could only "reley the decisions
reached &t the Wer Ministry by the :rmy". Sce ©lso on this
point the tustimony of Yemezeki Shigeru (Ruoord; DD lh,839-h2;
14,866-68, 14,872-76, 14,885), cspceirlly his stetoments thet
the rosponsitility for cction t: Xcn on protusts wrs with the
burcau: to whom the pretest wes forwerdcd (Rccord; De lh;868)
end thet the replics woere preperced within the Wer ilinistry ond
seznt to the¢ Forcvign llinistry (Rbcord; r. 14,876), The tcstimony
of th. witnose Suzuki Todckrtsu (vaord; rr. 12,832-43, 15;506-33)
¢xpleins the proccdure for deeling with these documcnts within
the Foruign liinistry, £nd elerifics further the point thet the
Forcign liinistry's only function was rcceuipt enéd transmittel of.
PapUrS. This testinmony es ¢ wholc is of grect importancc on
this point, but I rofrain from mors then quoting its selicnt
points £nd urging thct receding the cntircty of it will render
this point quite perspicuous. ‘

The extent of the Forcign liinistry's suthority or power in
connsection with the prisoncr-of-wer mattor, kr, Suzuki testified,
was the hrndling of the corrcspendcnce~-the incoming proteéts
rnd inquirics, thc outgoing enswers, This forwesrding wes donc
es cxpuditiously ¢s possiblc in ¢very instence (Record, pp.

~10- :
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15,528, 15,531), £nd tho Wrr Hinistry officirls eomccrncd wore
from timc to tims reoucusted to hestun the preprretion of the
replies which the Foroign llinistry wrs tc tremsictc £nd deliver
(Roecrd, pe 15,529). The Forcien liinistry hrd no mcans of ob-
teining informetion concerning prisoncrs of wier cxcept s it
wes provided by the Wer Ministry (Record, p. 15;530). Not-
withstending th: Foreign l.inistry hcd no furthor euthority in
the metter, it did on oceasion mrke recommendations to the Vier
Ministry suthoritics, roguest reinvestigeticns of verious met-
ters (Record, p. 15,529), end in goncerel do cverything possible
to smcliorate th@ conditicn of priscncrs (Record, p. 15,532).
/1though lir. Suzuki's burceu wrs c¢steblished efter lir, Togo
hed left the Foroeign Ministry, the precticc of the Treaty
Buresu, which hcd mencged the busincss therctofore, wes in ell
respeets the ssme (Record, pe. 15,529).

During lLir., TSgd's first incumbency of the Foruign lMinistry
(to 1 Septembur 1942) occurrcd the notorious "Beteen Derth
Mereh®, It is significent thet wven the PrcmiQr;Angursl Tojo,
cdnourr;ntly inister of Vlsr end £s such the supg;iér.officirl
o{wth; bﬁrvzux concornud@ with rrisoncrs of wer, first. lesrned

of tho Beteen ersc r8 lete rs the e¢nd of 1942 or ecrly in 1943

s,

(Suc>£is inturrééx%ion; ﬁxhibit 1,98CE, Rucord, et r. 14,567)—=
efter TOg® hrd guitc cfficc. If not cvoen the linistor ef ¥WEE
hoed such informotion, clecrly the Foroign kinister, who krd ne
juraisdiction ncr rcesponsibility in the mettor, ccnnot be cherge-
eble with notice.

The cesec of the working of pr;§9§3;§‘9pwthu Burme -Thr 11lend
reilwey pe tently conccfﬂgﬂthc Forcign liinister even leoss; the
effidevit of Gencrel Wekeme tsu (Exhivit 1,989, Record, p. 14,632,
is explicit thet this cction wrs decided upon by the Impericl

Genersl EHuedquerters, £t the request of the Southern /rmy, in

the summcr of 1942, Exhibit 475 (Record, p. 5,513), & report by
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15,528, 15,531), end the Wrr Hinistry officirls eomecrncd were
from timec to tims reoucsted to hestun the preprreotion of the
replies which the Foruign llinistry wrs tc trensletc end deliver
(Reecrd, p. 15,529). Thc Foruien linistry hed no mcans of ob-
teining informetion concerning prisoncrs of wer cxcept £s 1t
wes provided by the Wer Ministry (Record, p. 15,530), Not-
withstending tho Forcign Linistry hcd nc furthor euthority in
the metter, it did on oceesion mrizc recommendctions to the Ver
Ministry suthoritics, roguust rcinvestigeticns of verious mot-
ters (Record, p. 15,529), ¢nd in goncrel do cverything pessible
to smelioratc the conditicn of priscncrs (Record, p. 15,532).
L1lthough Mr. 3uzuki's burceu wrs ¢steblished efter Ir, Togo
hed left the Foroelgn Ministry, the precticc of the Treaty
Buresu, which hed mencged the busincss therctofore, wes in ell
respeets the ssme (Record, pe 15,529).

During Lir. Togd's first incumboency of the Foroign Ministry
(to 1 Septumbur 1942) occurrcd the notorious "Beteen Derth
Merch®, It is significent thet cven the Prcmiur;'Gpncrfl Tojo,
concurrcntly liinistcr cf Vrr rnd £s such the supgriér‘officirl
of the bﬁr;sux conéurnud’uitb rrisoncrs cf wer, first.lerrned

ef tho Boteen ocsc rs lete ns the end of 1942 or escrly inm 198

E——

~

(sce Lis intufrcéz£ion, Exhibit 1,98CE, Rccord, &t p. 14,567)--
efter TOgB hed quit: cofficec. IP not cven the liinistor ef ¥Er
hed such infoermotion, elesrly the Forcign Minister, who krd ne
jurisdiction ncr rusponsibility in the mettor, ccnnot be cherge-
eblec with notice.

The cesc of the working of prisoncrs cn the Burme-Thrilend

—

reilwey pe tently conccrﬁs the Forcign iiinister cven less; the
cffidrvit of Gencrel Wekem: tsu (Exhibit 1,989, Record, p. 14,632
is explicit thet this cction wrs decidud upon by the Impericl
Generesl Huedqurrtcrs,v:t the request of the Southern /Jrmy, in
the summer of 1942. Exhibit 475 (Rucord; D 5;513), e rTeport by
the Vrr kiinistry, slso stctus thet it wes the order of Imperisl
Gunersl Hecdguortors; nowherce is it suggustué thrt the Foruigﬁ
Ilinistry, or indecd the government itSclf; hed rny knowlcdge of.
the plen for using prisoncrs 6f wer ;n the work, The cetunl
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construction wr s ccmmcne.d, recording to Exhibit h?S; in
Nevenbor 1942, whick is scome time cftor lir, TCgT hed left tho
Forclan hinistr&. : o

If there is no cvidence cof Togo's cordering, futhorizing or
p.ruitting the commission cof ctrocitics, or cemspiring thercto,
there is equrlly ¢ frilure ef procf of his hrving doliburrtcly;
chklussly or ctherwise neglecto d ¢ny duty in the mretter, So
fer ¢s the evidcenee concurninz his cnly éuty--thct of dispetch-
ing his shrrc of the businuss cf ettending to the diplomr tie
corrcspondence--geus, uovuery duty wes dischs rged fully cnd
frithfully, It wcould do violcnec tc the principles of Jjudielel
procf tc hold thet the pros.cuticn's burden hers btucn susteined

cgrinst TGgBkcn thcsc eccunts.

Chins, Menchuris »nd other Asistic Reletions

The defendant Togso is cherged by the indictment with
verirus offences in connection with China, Manchuria, Indo-
Chine K »nd Thailanid, as follows:

Counts 4 =nd 5, cherging conspiracy to wage wer against
France snd Thailsnd, inter 2liaj

Counts €, 15 snd 16, charging the nlanning and preperation
of war egainst China, Frence and Thailand,
respectively;

Count 24, cherging the initiation of war ageinst Thallenij

Counts 27, 28 and 34, charging the waging of war ageinst
China and Thailand respectively.

Tris part ~f the cese cen Le rather summerily dealt with in
view of the complete absence of evidence to connect tiis de-
fend=nt with those matters.

Prior to Mr. T3gO's assumption of the Foreign portfolio
he had hed no conneetion-with Chine, Manchoukuo or other
Asisrtic affeirs. In this connection it shruld te pointed out
thrt »21lthough he wes, from June 1934 to October 1937, Director
of the Foreign Ministry's Furonean~Asistic Bureesu, that Bureau
hed no connection with the metters here in question. The re-
cord of the opening st=tement o~n the subject ~f Foreign Ministry
orgsnizetion is natently gsrbled, for it stetes (iecord, p. 602)

thet the duties of this Buresu "pertein only to Americe"j; if
v/‘-—_\\\
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I meay venture to go nutside the record to steste tre fect, the
Uisiatic" affeoirs -f concern tc this buruee sre ticse nther then
Chirese #nd Menchurien .

During the short period of time from his instellstion es
Foreign Minister until the outtresk of the Pscific War, Togo
wes obviously ebsorted with the Japenese-Americsn negotistions,
and quite neturally is not shown to heve hed eny concern with
Asistic affeirs, Vith the decision for commencement of the wer,
of\course he reocuested for his government the coBperetion of
the governments of Menchoukuo (Exhibit 1,214, Record, p. 10,530)
snd Nenking Chine (Fxhikit 1,219, iiecoré, n»n. 10,538), but with
wer once decided upon this is only e formesl matter.

As to Indo-Chine, there were no such dinlometic messures
es would concern the Foreign Yinister et the time of the oren-
ing ~f the wer, The conclusi~n of the militaypy sgreement -
(referred to by the nrosecution--iecord, p. 6,724--but not in
evidence), wrs of course not within the province of the Foreign
Ministry; other messures vis-2-vis Indo-Chins whkieh occurred
in the interim between his two periods ess Foreign lMinister
(October 1941-Sevtember 1942, April-August 1945) likewise do
not c-ncern him--esvecirlly #s they show that by the end of that
period militery snd nnt diplometic relestionships concerned -
that country (Fxhibits 661-665, Record, pp. 7,165-7,194, end
pessim).

Perheps the most significent evidence concerning Togo's
attitude toward other Asirtic countries is to be found in the
Foreign Minister's speech before the Diet on 22 Jenuery 1942
(Fxhibit 1,338A4, Record, p. 12,027). This speech calls for
close codperetion of Eestern fsistic netions, inrthst respegt
being » routine piece Ef Wrr;tiﬁe ﬁropég?;ééﬁ But it elso
cleerly srows throughouéﬂfhét$355;5A;;E;;¥;ined no aggressive

intentions towerd those netions, »nd thet i

T0g0 insisted

upen the necessity of ‘bserving the rights end dignity of »11
Asistic ~eonles. Perentheticrlly, it ~lso reitersted the neces-
sity of raintsining the Neutrslity Psct with the U S S E.
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Togo's true ettitude towerd the nntions =nd nenples of Asie is
mrst clerrly evident in his velement ~mvosition to the crestion

of the Grester East isie Ministry in 1042, whic™ led to his
resignctl n f his cffice in Sentember nf th=t veer. See the

Kldo Dlary (Exhibit 1,273, kecovd, p. ll ;35%); minutes of the
Privy Council (Exhibit 627, Reconrd, p. 12,071); »s well s the
opening stetement -f this nhese, explaining the Greater East Asie
Ministry (Record, p., 620).

As is set forth in ergument ~f the generel motion to dismiss,
there is no sufficient evidence proving or tending to prove aggres—
sion egeinst Theilend; hence we need not consider whether eny
connection ~f Mr., T6g6 individu~lly is shown,

The complete derrth of proof sg-inst the defendsnt Togo in
connection with the ccunts under this herd recuires thet they
Pe dismissed =s against him.

Jepanese--American keletions

The crunts cherging the defendent 70g0 in conrectinn with
relations »nd hostilities between Jzpsn =2nd the United Stetes rre:
Counts 1, 4 2nd 5, cherging ccnsnir-cy to dominste the

Pacific or tke worid. snd in effectu=tion thereof
~tn wrge wrr sgrinst the United Stetesy

Crunts 7, 20 snd 29, cherging respectively the plenning,
initiating ~nd wrging of wer sgeinst the United
Stetes;

Counts 13, 21 #nd 30, charging respectively the plenning,
initieting ~nd weging of wer rgeinst the Common-
weelth nf the Phili»nines (2 possession of the
United Stetes).

Since Mr. TOgo is not » militery man, we mey say that the cherge
of his hrving weged wer sgerinst enemy netions ‘is susteined by no

proof unless it be the contention tha* 211 members of the govern-

-~

ment of 2 nﬂtlnn et _war “ra_"Wﬁging" War——s question to bn ergupd

e e

clsewher@. Ve shell trerefore consider here the gquestions of

conspiracy to wege wrr #nd the nlenrning snd initisting of wer.
¥r. Togo's motives in entering the Tcjo ministry upon its

formetion in ﬁctobcr 1941 hrve been cle:rly strted by 2 prosecu-

tion witness. The Tojo governmont hﬂs been widely 'dvcrtised es

s ————

& wer C“blnﬁf b 1nitio, but thc OVl@FDCF Lezils to beer out this

1n+erprr* fion. rether it shows thct 1ojo Wes enjrined by the

-—-u-.—..._“.,,,,“‘, rro— B S — S —— _._M
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Fmperor upon his epnointment, #snd s exvected by those concerncd,
X mrke further efforts for 2 nerceful settlement with Americe
even so lete, vhen Jrpen wes flresdy uvon the brink of wer (Kido

L'isry, Exhibit 1,154, Reec~rd, p. 10,291). It wes upon this under-

- I—

stending thrt "Ag0 entercd the cebinet es Forriggmﬁiniétéf} The
witness Suzuki TAmin testified (Record, ps 1,235) thot ngB told
him’in e cgnvcrsrtion sonn after formstion ~f the T3Jj0O governm€n£3
thet he hrd zccepted office solely unon “romier Tojc's pséurg#ée
thet his nolicy wruld be tg work for nerce, end becruse on the
b?%is ~f thet rssursnce he believed thet he,would be able to bring
sbout ¢ nerceful settlement. This fitted in vith the belief which
Suzuki expleined thet he held, thet Togd had rlweys been sn ex-

ponent of ~erce. Thet the prosecution witness Tenska Ryukichi
elso cmnsidorvdk’aga ta be 2 lesder of prcific rndAnqn-militgrisﬁic
sentim%ﬁt is intersstingly reverlcd by his tesilmony (Record,
igjyé;gggnghgf héﬁépﬁrOfChed T6g0 in 1942 snd urged him to stert
?‘politic:l mevement to oust TGJjO, of whose wer policies Teneka
Aseems to heve disspproved. b
Thfnughdut the dinlomrtic correspondence between the Foreign
Ministry ~nd the Embessy in Ves*ington, r#s it is exhibited in the
evidence, ere meny indicrtions :f Ir. Togo's efforts to conclude
the Jepenese-Americen negotirtions successfully. From the mass
of such evidence, we mey select = few points for mention. Exhibits
13163 (Feeord, p. 10,315) #nd 1,164 (necord, p. 10,318}, the
new Foreign Minister's instructions to the Ambessedor ot the
beginning ~f his ccnnecticn with the negntistions, contein a cleer
stetement of his policy of merking the utmost possible concessions
in = spirit ~f friéndship ~nd concilirtion. Arbesssador Kurusu wes-
specielly sent tc "es! ington to contribute to the success of the
negotietions (Txhibit 1,166, iecorc, p. 10,329). TOgd invited
Grest Britein t» trke vert in the negotistions, in -rder thrt all
interested perties might be rsveilsble t~ ensure a comnlete settle-
ment (Exhibit 1,174, Kecord, p. 10,356). He mede numerous con-
cessions to the o»posing demrnds in the course of the negotistions,
in ¢n soperent effort tr bring them t~ fruition. (Exhibits 1,165,
i ;
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Record, p. 10,3233 1,246’ T ool e nupls X495l neCordy

p. 10,811 =t 10,812; rnd prssim throughout the testimony of Mr,
Br1l-~ntine).

On the other h~né., 11l the evidence clerrly shows thet the
fin~1 outbrerk ~f w-r between Jeper rnd Britein end Americe wes
in gp1§s of, COTtrinly not becruse of TAgO's efforts. It is quite
clesr from the reco:d th-t 1-ng before Mr. TOEO tonk ~ffice in
October the siturtion wes so tense thet there wrs the ever-present,
explosive nossibility of wrr., ™ e decision of the Imnerisl Con-
ferevce of 2 July (Ixhibit 580, .crord, p. 64566) wes o grave
one whic*, ¢s wrs conceded by the odrosecution (.iecord, p. 10,140)
*r@ ¢ direct besring upon the ultimete resulty, wery thet of
tre 6 Seontember Confe.ence (Fxhibit 588) even included preperations
for either eventuslityy of "er or »e-ce, 8~ dubious were the pros-
pects. Thety in short, the vossibility of war rt rny time wes
recognized on both sides ~f the Pacific is »lein from this evi-
dence £s vell #s from numerous referercese«-wrich I do not peuse
tn ¢-rlleet here--scrttered thr-ugh the testimony of the witness
Brllentine (record, pp. 10,712-11,165).

In these circumstances, what could a newly-appointed Forelgn

ilinister 45 to avert war eAcept carry on negotlations with the con-

e s s @@y
sciousness tbat if they ended in fallure there could be no peace*
——————— e — == e e - —

et

Limited as he was by the decismnq already taken, as well as by
those of the subsequent Liaison Cconferences which he himself
attended--but in whic h as a matter of course, the newer members
(those, in other words who had not participated in the September
Imperial Conference decision) were relatively uninfluential-~he
could do no more than strive, as the prosecution's own evidence
shows that he strove, for a satisfactory formula, and in the end
PCuGDt the result which was not of his dolng, but preordained

(compare qmbassador Grew's opinion that Japan WOuld be driven to

war by such economlc measures as the July freezing of assets,

S At ——— S

Record, p. 11,115). _If, when the end came, he voted for the inevi-

table war, shall we then label him a warmonger°

5§ e
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There is the charge that Japan perfidiously professed to be
still negotiating in good faith for peace, the whils she pre-
rared and launched her war., Since the intention of this charge

i1s to incriminate the Foralgn Ministar, tet-us-examipe it to de~

termine what factual baQ1s it hqs. The decision for ;::\@ﬂs made

am— —
— A S «r""

e e — - ——

at the mperial Confa -ence of 1 Decembder Exhibit 599) Unt1l

RSO e WP At ¢ e LS )

that dscision had actuallv heen taken--by the only body competent

to take it--the Foreign ilinister was still working for a solutlon,
as is8 evidenced by his instructions to his Ambassador to attempt
to obtain reconsidsration by the United States (Exhibit 1,19l,
Record, p. 10,lhily). Cuite naturally, he continued striving,

even thereafter, so long as there wais any faintest hope--just as

¢id Secretary of State Hull on his side (Record. p. 10,3%69).

— e —_———— e — v v

And although in late Novembar the flest had been given its orders,
in case worst should come to worét (no exldence shows knowledve
by the Poreciegn iinistry of this), yet on the 2lst and even on- J
2 December--significant date, the day following the decision for
ward--the Commander=-in-Chief of the Combined Fleet was glven
instructions by the Naval General Staff for its recall and for
the cancellation of the war-plans in the event_of g successful
conclusion of diplomatic negotiations (Exhibits £09, Record,

p. 7,988--pages 76-~77 of the document, not read into evidence--
and 1,197, Record, p. 10,46l). Is this the scheminpg of perfidy?
Rather, it 'is submitted, the effect of this evldence in sum is
to show TSgS earnestly endeavoring to save the situation in the
face of hopeless odds, and not to raise even the suspiclon of
insincerity or duplicity..

One or two subsidiary cusstions may be put into préper per-
spactive. Much was made of the delay in delivery of the message
(which "might have changed the course of history") from
President Roosevelt to the Empercr. Aslide from the ruestlion of
the probable effect on the course of history, question not
really of any difficulty in view of lr. Ballantlne's testimony,
there i1s no evidence to connect the Foreign Ministry with the

-17~




daliberate delaying of the communication. The statement by the
prosecution (Record, p. 10,566) that the contents of the message
were known in "Japanesz Government offices" by 6 P.lL. of
7 Decembsr 1s supported by no scintilla of evidence that 1t wAs
so known to the Foreign Ministry; but thz testimony of the
witness Shirao is specific that thce orders which brousht about
the delay in delivery to Ambassador Grew until 10:30 P.M. wsre
those of the General Staff (Record, p. 10,569). No knowledge of
this arrangement by the Forzign Ministry is shown.

On the question of the delivery of the final Japanese note
in Washington after the commencemcnt of ﬁostilities, tha.avidence
is claar that this was contrary to the direcct order of the TForeign
Ministry. Exhibits 1,216 and 1,218 (Rzcord, p. 10,53l and 10,537),
Togo's instruction to Nomura to make all nscessary preparations
without fail and to deliver the note at 1 P.M,, leave no doubt of
the intention of the Foreign Minister; whatever the reason for
tho delay in delivery until 2:20, it has not been traced to him.

It should be added that, not alone under this branch of the
argument but in relation to the motion as a whole, other points
of greater or lesser concern to this defendant have been prescented
in argrment of the gensral motion. To the argument of that
motion reference is made to the extent that it is applicabls,
Othor minor points might be adverted to, but at the risk of tedium.
Suffice it to say that in my judgment the evidence Introduced in
the Facific War phase not only does not convict Togd of any
deviousnsss or disingenuity, but on the contrary affirmatively
shows him as a sincere worksr for the prsservation of a peace
which, traglcally, could not bc preserved.

Summary

It is respectfully submitted that the analysis of the record
offerasd above, taken in conjunction with that containesd 1n the

goeneral motion to dismiss, leads to the conclusion that prima facie

proof of none of the offences charged against ths defendant T5gd
has been made, and that the indictment should bz dismissed as

against him,

-18~
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"[0TION OF THE DEFEID.LIT TOJO, Hideki
TC DISVISS TIE INDICTMER

Now comes the Defendent 4 TOJO, Hideki;ﬁby his
counsel of record, and moves thu HOIIORABLE, the
NPERNATTONAL MILIT RY TRIBUYAL FOR THE F:R! IAST,
to dismicss all the chsreces and counts against hia
in the Indictment upon thec grounds th:t all the
evidence offcred by the Prosecution is not sufficient

to warrant the conviction of this Defendant.

Bated this 15th day of Janusary 1947,

ﬂ/s/ Goorge Francis Blewett
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INTERN,.TIONAL MIIITALY TRFRBUNML FOR THE F'R EAST

THE UNETZD (fWATES OF MERICH, et al,

ARAKT, Sadaw, ¢t al.
Defcen dants

ARGUMEIT SUPPORTING Dl“f”D’””S
MOTION T DH IS8

The Prosccution in its Oponing Statement offered
to show by cimpetent logal cvidcnce thet every attack

made by Japar from 18 Septembe: 1931 on l\xukd n

e — e,

dorn to Pearl Horbor, Menila,-Desvao, onc Hongkalg
on the 7th anl1 8th of Dcccmbar 1941 end othoers
were illegel icts, end‘tm‘t overyone of the accuscd
nancd in the > ndictmont played & neort in these
unlewful proci:edings, ¢nd thet they acted with full
knowlcedge of Jepan's troety obligetiors and of the

fact thet  Hhoir acts worc erimingl,

It also rcproscnted thet it would prove by
compotent legel evidconce thet these acecuscd by
virtuc of thecir positions in the Japanese government
conspired to and plennecd, prepered, initictcd end
waged illeral wars, ond thrt cach- accuscd

personclly lisble for scts allercd to be eriminal,

The Prosccutim #lso ecscrtcd it would sot out
to prove thet only positivec ord:rs from those

accuscd m dc possible crimes agoinst humanity.




The crux of the Prosscution case, and the ob-
jective of its evidence, are charges that the accused
participated in the formulation or sxecution of a
common plan or conspiracy to wags declared or un-
dcelared war or wars of aggrcssion and war Or wars
in violation of intsrnational law, trecties, cgres-
ments and assurznces against zny country or countries
which might apposc them, with ths objsct of sccuring
militery, naval, political cnd economic domination of
Eest Asis and of the Pacific and Indian Oceans, and
2ll countries bordsring thereon and islands therein

and ultimetcly the domination of the world.

To prove that chirge it was prepared to prove the
fect of 2 conspiracy, and thet thess Defendeants were
perties to it, which burden it assumecd.

I

Among other cherges, in ordesr to prove the
facts of a conspirecy and the participation of this
Defendant therein evidencs wos introducced to érove
that in the public school sy;peq'gfwggpun & program
wes introduced t&nﬁﬁiid ﬁp ;‘mi};pggz>spiii£ cnd to
cultivaote = cﬁhCubéqﬂﬁﬁtlfﬁe future progrcss of Japean

depended upon wars of conquéste

It is submitted thot the evidence presented in no
monnsr proves the existunce of a conspiracy for zny
such pﬁrpose or thaet this Defcndant wos in cny way
involved in such a program,

| IT
A vcst amount of evidence was pressnted conéern-

ing the occup~tion cnd development of China and

-

Manchuria by the Jo

-

.

cnese ond the Prosecution attempted

nrove thit the sntire

L

here, as was its burden, to

R R




.. movement extending over several years was the direct
purpose of a conspiracy lsad <nd controlled by those

accused.

It is submitted that the proof cffered is in-
sufficient to show the existnnce of such a conspiracy,
and no positive legel evidence was cffered to prove
th .t this defsndant participsted as & leader,
organizer, instigntor or accomplice in any such plan.

180

Bvidence was offered by the Prosecutién in
attempting to prove os clleged in the Indictment,
thét all the defendants acting in a concerted,
specificelly directed conspiracy entered in to an
ggrecmont with Germany end Italy to domincte tho

world,

It is submitted to the Tribunal that there is
no conclusive evidsnce in the record to support
this allegation, nor any legal competent evidence to
prove thcot this Defendant is criminelly responsible
for zay such enterprise.

IV

It is submitted thot the Prosecuticn has not
prescnted svidence sufficient to prove that all
the Defsndants, acting in concert, conspired to plan,
prepare and wage a war of fggression nd a wor in
violation of intsrnational lew, treeties, agrsements
end assurances against Chins, Unitsd States of
Amsrica, United Kingdom of Great Britain end Ncrth
Ireland, Australia, New Zealznd, Cancda, India;
Philippines, Nethsrlands, France, Thailand and

Soviet Russia,

It is submitted that there is no lsgcl competent
evidence in the record to prove that this Defendent
alone or scting with others initiated or waged a wer

- 3 -




or wars of &

w

grescion #guinst the aforementioned

=
‘

nations including the Mongolian Psople’s Rsepublie.

73

v

As was rezdily eccept2d by the Prosscution,
in ordsr to conviet thaese Defendin.s for Murder it
was incumbant upon it to prove thot the weging of
wor w.s the dirsct result of a conspiracy to wegs

wors of

f,.
(8]

ggrsssion, with ths cbjsct ultimatsly of
world dominztion. To prove “het gll dstths connected
with hostilities constitutsd crimes of murdcr it wis
nsccessary u. prove that all thsss wers were illsgal,
and to prove, further, thct os to this dufendont he

was individuslly eriminelly responsible,

It is re rescnted thut the Prosecution hes
failed to prove by compstent svidsnce th:t the war

or w:re enumerated in the Indictment constitute

so-czlled "'izs of :g‘rdssion", Wi gcd =8 the objective

(48

.

of = povwuerful ccnspiraey, and thsrefore they cnnnot

bu cl,g_ud 28, illeg. 1 WETE 28 chorgcde A4S & notural
& &

con e fuv“CC, therafore, there is no proof czpcbls

(

of supporting the cllegations of murdsr wnd conspirascy

to murdar.

It is suggestad thit the Prosszscution’

witnecses rnd deocumsnts comclusively indicets that
the J penoess government ond these dsfondents initiated

thz pronoszl to ths complaining nctions in this
indictment for & pecceful solution of &ll problaems

'in ths P-oeific ores,

VI
¥ith regord to the finel chargess in the Indictament
concerning Conventioncl Wer Crimes :nd Orimes Aguinst
Huxncnity, the Prosecution undsrtook the burden of
show ing thcot only positive orders from these accusad
m-de possiblc these «lleged crimes,
R e




‘It is submitted that nowhere in the record of
these proceeding has the Frosccution offered any
competent legal evidence to prove that the Defendent,
TOJO, as Premivr or Wsr Minister issued a singls
positive order to a&ny Field Coamender or to eny
Prisoner of War Camp Commender to commit or perinit
any ect or acts averrsd in Counts 53-55 inclusive of

the indictment,

WHEREFORE; it is rsspectfully submitted theat
the motion of this defend-nt to dismiss should

be granted by the Tribunal.

_/s/ Kiyoss, Ichiro
KTY0SE, IGhizro

/s/ Georgs Francis Blewstt
GEORGE FI.NCIS BLEWETT
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“INTZRNATIONAL/MITITARY TRIBUNAL FOR THE
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No., I

THE UNITED STATES OF AIZRICA, et 2l

~VS- PAPFR NO., 676

LRLKT, Sedzo, eb-al

- Defendants -

MOTION TO DISIIISS OF

( uMEZU YOSHI

JIRG S

NOW COMES the defendent UMEZU Yoshijiro ¢nd wmoves the Tribunal
to disniss the indictment #nd the several counts thereof insofecr
¢s they relete to him upon the ground thet the evidence adduced
by tke prosecuticn is insufficient to warrant & ccnvietion

upon any ¢f the counts cherged by the indictnent.

20 Jonur ry 1947

UMEZU YOSHIJIRO
by
MIYATA MITSUO
and
BEN BRUCE BIAKENEY

His Counsel




For the convsnience of ths Tribunal, tha srgumsnt of thlsg
motion will bs presznted under a few genaral hsads, with refercnes

in each instance to the spccific counts of the indictment concerned

China Cuestions

The counts of the indictmant charglng this defendant with
offences toward the hepublie of China ars®

Count 2, charging conspiracy to dominatz Manchuria
through the wagling of war of agprcszlon;

Count 3, charging conspli'acy to dominate China through
ths waging of war of aggrzssion;
£ . - . .
Cornt ©, charging tha »lanning and praparing of war of
apggrossion against China;
Counts 17 and 19, charzing the initiation of war arainst
: China in Scptembar 1931 and July 1937 raspectively

Counts 27 and 28, chargineg the waging of war against China
from Satvtembsr 1931 and July 1937 roespectively;

Count I'5, charging murder in connactlon with tha taking of
+ Nanking in Dcocembser 1937;

Count U6, charging murdsr in connsction with ths takine of
Canton in Jctobar 193%8;

Count 17, charging murder in connsction with ths taking of
Harnkow in Octobar 1939;

Count L&, chargine murdzr in connsctlon with the takineg of
Changsha in Junz 19L);

Count 119, charging murder in connection with ths taking of
H“nquqh in August 19l ;

Count 50, charging murder in conmnosction with ths takling of
Kweilin and Liuchow in Novsmhar 19,

First, considering th: Manchuria Incident, we find that

s~

Genoral Umezu had at the tlme of ths incidant bson Chief of the

Gaporal Affairs Departmasnt of th: General Staff Jffice (concarns

with personnzl, organization and mobllization--Racord, ». 589) for

Just soms six wecks (Cabinat Secrotariat personus: record, Exhibit

y38 who tostifizd &

m
a

129, Record, p. 803). Of thc numerous witno
axtanso to thae detalls of the planning and =xecution of the
Manchuria Inecident, not onc braathad ths nams of Umezu; tharz 1S
not a suspicion in th:s rascnrd that he had 3sven any knowledgo of,

far lsss any part In, this incident, Counts 2, 18 and 27,

Vil o

thorefore, ars: sustained by no cwvidenea agalnst this dofzndants

o




From March 193l to August 1935 Ganoral Umazu was in Cnina ag
Commandar=in-Chlof of th: North Chipa Garrison in Tientsin (Lxhibit
AL < Lentsin
129). During this tims thors came into bsing the "EHo-Umezu Agreo-

mant', of which so much has baen mads in ths attompt to 28E2bIISE

it as 2 ecasus bhelli and the fount and sourc:zs of the autonomy move

ment in North China. 'The atécmpb falls very flat: upon dihgest s
zation, the "agreemsnt" proves to b: no mors than a military
understanding, basced upon ‘°tao L°h & Ere 2uv-r‘wkts madz batween
milltary commanders in tha] always-troublsd arena of North Chiﬁi;:
| e 1
oo muech 1g concotlled by one of tha chisf witnessss on the subjoeks
Tanaka Ryukichi (Kscord, pp. 2,1lih-52). Tanaka says that General
Umezu's purpose in making this agresment was clzarly ths 1l3gal
gne of 1mplzmsnting ths Boxer Protocol, mmder which theiNorEh
China Garrison had thz right and the duty of protecting Japanzss
nationals and communications by supprzssing anti-Japanesa
aetions in North Chinaj ‘that tho intention of ths agrosment Wos

to establish an atmosphore of pzicz and quist; and that it is

g foek thal as a9 result of the dic- Um=zu agremant th: assasina-

tisn of pro—Janx.:se Chingscy as "*11 1s inflammatory cditorials

igainst Janan in Chinsse pansrs, disappsar2d" (Rscord, pp.
2,1h5-16) .
If the object w3s lawful, what of th2 mcans cmploy2d? BMgsd

of the cvidone2 boaring on the. torms and circumstancis of the

agpaament 1s to b2 found in the tostimony of th:a witnsss Goetts
(hscord, pp. 3,7h6-50, 3,805-12). This testimony is, to say the

12ast of it, unsatisfactory. Thc witnsss says that ths agrcamong

was '\nact 3d" on 9 Jun:z l9ﬂ5, but h> do3:s not kncw whethar 1t was

mrdtEon or oral, wnd in fﬂct confessis that he knows rnonc of 1gs

ol

tsrms (R2cord, p. 3,806), but only "what was ecarrisd out thirs=

r~

after" (GRocord, p. 3,7TLB). By this post roec, 3rgo proptar hoc

raagoning wo laarn that cartain Chinsso troops wors withdrswn
from thz arsa; that the politiecal officss which had contributad
to the strained Sino-Japancszs rolations wira closad; that some

Chinosz ecommanders were racalled.. But not cvcon thz witneoss hims

1%
[
=
L
'—J
n

antiroly convinc3d by his rocasoning: hs ean't =ay, fow

s
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"Jxampls, whather the romoval of the Hopsl provinefal enpltal was
on2 of th2 terms of the agrocmont, 2ven though th: romowval fol=
lowsd (Record, p. 3,805). Although somz Chinsso, who ro mq*ﬁ
.anonymous, told him that th: agrcoomant was forezd uoon tham by
the threat of military occupation (Licord, p. %,011-12), sv:n
aftcr the withdrawal of thuir 51lst Army they still sutnumberzd ths
Japanass in ths Pelping-Ticntsin aroa by at 1zast 25,000 to 10,000
(Record, p. 3,707)« At tho time of th: agrcoment, Ho Ying-chin
was "Crhinssc Minist:r of War in Peiping" (Ricord, p. 3,7h6);
Umozu, bo "prisumss”, Wns.“on 1 spacial mission® for th:

by

Japansse Army (Kocord, p. 3,810).

¥n this testimony ssvaral points stand out.’ Ho Ying-phin S ms

e

&

s shovm by Exhibit 210 (#secord, p. 2,696--from p,1 of thas docu-
ment, not rsad into svidanes), from Chlnes: sourcss, was not

inistsr of War; hs was "acting Chairman of th3s Paiping Branch
Council of the National Military Council". Umzzu was of coursec

tEEM not on a "spseial miss

“d‘qn of corr'GUOHd nfs , profr2ssing to havs an '¢xpart knowlddges

1

on”, and It is 2lmost dincrzdlibls that &

1

e

=

W O - . e —
e,

A e .
&Lnﬁh of Sino-Japanzss 3ffalrs of North Ckina, should not know tho

’ e
namz of th: Commandoar-in-Chi:f of th. Japinsei marrison it such a

to Ravs D3 chn. . M. rockEctiy

ru

tim> of criels as h3 allsegss th
culte sur: that the Chince. 224 *rmy wa2s withdravn soutbward as
a "prsult" of th: "Ho-Umezu Acrsomont™ (Racord, pp. 3,748, 3,209),
but is acain contradict:d by Exhibit 19l (Rueord, at p. 2,276),
which shows it to hav: bo:n the 5lst Army which was wlthdrawn.
avidonce that the

[

th?

W

It 18 porhaps. a falr.dcduction from al

|8
i

=sd a® ‘such.’ No sndg has

(8]

ct

"Ho-Umozu Agroemsnt™ nover actually oxis

suen it 1its tiorms cannot be ascortalned; and 1t appsars to

havs baen no mors than an agracmosnt bitweon military commandors

trying to maintain poacs in th: chq of diuturbiny incidonts.
If th: "agrooment® did oxlst, 1t can scaresly b2 s:rioﬁsly

cont>nd:d that thirs has o:sn shovn to hav: b:cn anything sinis-

tar in 1t. . The witnsss Tanaka tri:d to show that th: autonomy

movomsnt in North China which followzd was ground:d upon it--and

=l




Ceo 1t may havs been, but that can upon no reasonibls construction

be imputzd to ths dsfendant Umezu, in view -of Tanaka's positi

<

3
statemont of what Gancrpal Umezu's motives wore during his time ase

commander-in-chicf (tho first autonomous governmant was cstablished

four months aftsr Umszu loft China--Rzeord, p. 2,175 Exhibit 210—

whanece the witnoss perforec concadzs -that Umszu had no rosponsi-

i
|

biiity for its satablishmont, Raecord, ps 2;151). To what snds '
those who follow2d may have parverted his work can bs no svidence 4

of waywardn2ss in him. At .all events, thsrz was no suspension

of Chincss sovoraignty as a conscgucnes of this agrecsment; - the
army of Sung Cheruan, who was tha appointsees of ths central govern-
ment (Record, p. 3,808) romained in occupation of the area (Rscord,
p. 3,749)s :

Tanaka, by ths way, points out also that whatover rosponsibility
for the agreoment rssts upon Gensral Umezu, it is by virtus solely
of bls position of command, for the ardent adwocate of it, to
whose hands Gensral Umezu confided the ontirc matter, was his
chisf of staff, Colonel Sakai (Record, pp. 2,1Lh7-L18). That he ]
should have done so.1s but natural, since hs was a man who "dis- {
likes very much to put his fingsr into politics", and was "one of }
our scnlor officars who has constantly instructed us not to intasr- 1
fere in politics" (Rzcord, p. 2,152). Thus the much-publicized %
term "Ho-Umezu Agrsement" is a memorial to thils defendant's
viearious responsibllity for an innocuous settloment which is iIn §
iargs part mythical. ;

One other incident of tho North China days may boe mentionad.

———————

fhis is tho "North Chahar Incident" of June 1935, tastifizd to b
2k ’ X

thz witnzess Ching Teh-chun (Exﬂ;bit 199, Recard, p. 2,311}, Tha
1Ly conncction with Gencral Umezu is that according to this testl=
iony the matter was refsrred for scttlemeoht to thz headouarters

2 the garfison force at Ticntsin--whore, howevsr, surprisingly,

h> whol»s negotiation was controlled by Gonzral Dohihara (Rceord
/ ’

e ———————————

4

p, 2,312-1ly). "Surprisingly", boecausc thers is no evidenca what-

*yor that Dohihara was at that timo commected in any way with-the

_h-




N%rth Ckhina garrison--rathor, the pirsonn:l rocord (Exhibit 10k,
Record, at p. 696) shows that ho was attached to the Kwantung
Army. General Ckhing, In fact, adimitted on cross-cxamination
(ﬁecord, pe 2,L11:11-143) that when he said that the matter wis ro-
forrad to the Japancss headcuartors in Tientsin he meant that 1t
was rafarrad to ths Japansse haadcuarters roprcsentad by Genceral
Dohihara; his surmisc that Dohihara rzprzscntad both tho North
China garrisoﬁmaﬁd tﬁa KwnntuﬁgiArmy is hardly ovidsnce of ths
fact. Ching admits that the matter was not taken up in any othsr
way with the North China garrison headcuarters,

The commsnccoment of the China Incidsnt in July 1937 found
Ganeral Umazu;Vice-Minister‘of War, Sines no osvidsnce was pro-
ferrodwﬁg conmact him with thﬁ hostilitiss in China, we must
assume that it 1s ths contention that his officlal position cs-
tablishes his guilt. That tho vico-ministsr has no authority to
make important decisions and moroly carrics out the williéfﬂéhc

rminlister was stated by the witnoss Tanaka (Record, pp. 1l, 388,

ﬂiﬂ:§§gj éﬁd-BjrthEﬂéféé;cution (Racord, p. 578), and must bec self-
svident. In no evant, of coursc, had the War Ministry raspon: :
sibility for operations (ﬁesﬁimbny of Tanaka, Rocord, pp. 1&;36&
and passim). Vice-NMinistor Umczu is thsrafore in no way shown ﬁb
share any responsibility for the China Incidant.

Lastly, in comnection with Ckina, Umozu 1is charged with murder
as thz result of allcgsd massacrzs accompanying the taking of 2
number of citiss in China in §arious yoars. As to thosz dating
Prom 1937, ths remarks in the preceding paragraph apply--the
ieco-minister has no responsibility. As to thosc in 1938, the
parsonnsl rzcord (Exhibit 129) shows: that from May of that year
Gancral Umeczu was commander of ths 1lst Army, the location of
which is not shown by svidenco; by no roasoning, therefors, SSEE

he be charged on the record with rosponsibility for covonts in

South China in October of that year. And as to thoso occurring .

in 194k, when hs was Chisf of the Gunoral Staff (from July,
\\__________,___

nowsver, e was in Manchuria whon th: massaecrc at Changsha, in

-5=



South China, is 1aid by Count L&), thers is again no cvidsence of
any ordsr by him or knowlodgeé in him of thoss ewvents, and it is
submitted that therc is no X officlo gullt.

In connection with Manchoukmo thare is much cvldence intonded
to provas that 1t was but a, puppet state under Japanese domination.
Two conslderations oecur hara. "First, there is thas question
whather from its incaption quchoukuo was a mers false front,

rigeed by the Japansse for tha purpose of furth:rinv their ag-

Nt s . L2l ——— ce————— T —————————
gressive dosigne; 1if tnis vas fhu fact, thon evon % comm1nd‘r~

in-chisf of thce EKwantung Army arriving cight ysars later might

ba considsrcd 2 manipulator of thce vpuppetgs il it was no%, than

the position of the commandor-in-chizf iz only that of ny mlll-

tary commander carrying out his dutics. The chi:f svidencc on
this point is that of the witn:ss P'u-yi (Kceord, pp. 3,9l:5-
L.550), Without taking the timoe of the Tribunal to analyze iE,

we may say that cross-cxamination, togather with other surrounding
cirecumstances, shows this testimony to be incrodible. The wit-

——

n:ss peat dly conterlct d himsolf, ovad:d dirsct answers to

—_— e

quzstions, took rafuge in "I can't romemd sr' ~and "I said 1t, but

under compulsion" and in go n,rql made such an imprassion that

egwen taking his testimony at its face value it 1s impgssibla to

| Se—

say that his eontontions are borne out by the proof. As to THE

origin of Nanchoukuo and his réturn as ruler hc is contradictad

on the rocord by the witn2ss Somyonov, who statcs in his affidavi®

(Exhibit 668) that P'u-yi suggestcd to him that hs had asked

dapanssz asslstance in rostoring him to. the throne, ‘and that he

m

himself negotiated with the Japanesz on P'u-yi's behalf (sce

pp. 6-7 of the affidavit, not read into the rscord). By a
surious cuirk of proccdurs, P'u-yi stands impeachad on the re=
cord in the matter--irrclcvant in itsclf, but basically affcecting
his eredibility--of whethar he wrote the lettar o Gun\rql Minami,
Exhibit 278 (Rdcord, p. 11,116). Inasmuch as the prosccution
offersd the cguestioned documasnt in gvidence, it assumad the

burden of proof of its non-authenticity (Rccord, pp. L,160-0,

S
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%];,199). This it undertock to prove by tho affidavit of a sclf-
stylsd sxpart, Chang (Exhinits 2,176 2nd 2,189, Racord pp.
15,543 and 15,708). Unfortunataly, this ";xpert" comuitted the
taetical blunder of going bevond tha qucstion invelvad and
passing his judgment that another spacimen of handwrlting, the
Chinese fan (Exhibit 282, Record, p. 11,89%) was not ths hand of

P'u-yi. This was a blunder bocausc Pu-yi himsclf had ldentified

the fan as being in his own writing ("That was my own writing I

copizd from ths pocm", Racord, p., 14,292), which entirely des-
\ ______ is -
troys thz "expert's" qualifications and leaves the burden of

proof assum2d by thz prosscution unsustained. On the rocord we

can sayv only that P'u~yi is an incredible witnsss, whosc testl-
¥ B B )

mon§ must be ignored.
Otherwisa, th,rc is no evidenee to provs any charge against

Umezu of "dominating" Manchoukuo. To t2k2 one 2xample of many

from th2 evidsnce, thers was much cvidenes concarning oplum-

cultivation in Manchoukuo. But thls evidance all tends to show

that 1t was thz govarnmant, not fhs KWantuﬁg Afmy nor its éﬁmﬁandor—

I s . :

in-chicf, which was in control. (Incidontally, ths opium charges

do not in thomselvss state crimes even within the purview of the

e, S—
B et - -

charter; unless some conncoction with the waging of aggressivs

is irrelevant to any issuz.)

Sovist Relations

The charges in connaection with ths US 8 R ara:

Count 17, charging thc planning and przparing of war
against the U S8 R'j

Counts 26 and 36, charging rospectively the initiating and
the waging of war against the U S S R in conneces
tion with ths Khalkhin~Gol (Nomonhan) incident;

Count 51, charging murdcr in connzction with the Khalkhin-
Gol (Nomonhan) incidant.

Nomonhan is readily dispos2d of. ensral Umezu was appointed.,

Y 00 R ——

Commandor-in-Chizf of th2 Kwantung Army on 7 Scptembar 1939

B e -

(EXhith'12977”“f¥wﬁ5W:}rive at hils post in Manchuria on the very
day of his appointmant, the Nomonhan incident had alrcady boesn in
-7—




A

'd;puty chicefs of department, preparasd for use in this trial; and

attackcd. Analysis of this cvidcnec:z to diselosc contradictions,

progross for ly months (Zxhibit 766, Racord, p. 7,815). It ended
within the week thoroafter (4bid.). This looks far mors like tho

initiatinp and qulno of peace tkhan of war--an intorprcoctation borne

out by the absence of any ewvldencc tending to connccet Umezu with
Nomonhan.

Thz othzr Russian quscstion ies in connsctiosn with General

?

Umszu's period as Commandor-in-Chief of thce Kwantung Army. When
we embark upon an analysis of the evidsnce in this phass, we sntor

thz rcalm of fantasy. The nv1dancu 1° 2 mass of affidavits of ab-

———————— oo e e S —— e —)

sent witnessss, some of thgm dzad by thelr own hands or by the
flriny squad, only two of :bom wrers nroduced (with devastatinO

rasults) for cross=-zxamination; of conclusions, rumor, hints

and“hearéay; of t:ndencious studlas by nvd qrmy Gunvral Staff

of charges of aggression l:32ding up to a war in which Japan was

Improbabilitics and omlssions could bz protractod to gr:at length,

but is quitc unnscessary at this stage; wroefarcnce to some of 1ts
high points should suffiecc to prcsent purposas.
Ths witnsss Takebs (affidavit, Exhibit 670, Racord, p. 7,330)

may be taken as typlical of many who profsssed to s=ay that Japan
was plotting~--cspecially dﬁfing the v3ars 19hO—b5¥-aggression
agaiﬁst the Soviist Union. The purpos: of occupying Manchuria, he
sa}s, qu to build v» a military base against the U S 8 R; and
ke heard from Commandsr-in-Chiof of the Kwantung Army .Umezu.talk
of the problam of prcparing for war on thch S & R. The purposs
of thz Kwantung Army, he was led to say, was "for attack against
the U 8 8.R." But this whole structurs collapscs when the wit-
ness is permitted to cxplain that "the purposs. of ths Kwantung
Army boing stationad in Manchuria was for defoncc"; what now
bzscomes of tha whole slaborato theory of .aggrcession? Genofal
Ushiroku, commander.of an army group in tha Kwantung Army, know
of no operations plans oxccpt defensive ones (Exhibit 703, Reeord,
7,515); Gansral Kita heard explanation from Umezu in late

B R T3 T A A WS
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1941 of ths war-time dutics of his command, but was not told of

any time for the opening of a war (Exhibit €35, Record, p. 8,127).
Licutenant-Gonaral Kusaba, who killsd himself in TSkyd [rathor than;

(ﬂfacc cross-examinatioﬂj do3s not divulgo how he knew that the

A LR T

1941-1943 "offcnsivae" opsrations plans werc "decided' by Sugiyama,

T5J0 and Umezu" (Exhibit 838, Koecord, p. R,16L). (Just b;4th3 way,
thartw5_;££5355ﬂs producad for cross-oxamination on this cucstion
both affirm that thare was no oporations plén vis-3a-vis the Sovict
Union for 19""3., So> the tostimony of Sejinma RyéZB, Roeord, p.
8,099, anu of latsumura Tomokatsu, Rocord, p. 8,1Ll), Major
Matsuura: heard a rumor that the war agalnst the U S S R was to
start in 19/'3, but doosn't say vhy it did not (Exhibit 833, Rceord,
p. 8,092). Licutcnant-Gonoral Tominaga, who to dat: has been too

sick in Siberia to attend for cross-cxamlnation, when Vico-

Mihisfar of War "draw an aggressivé plan against tha U S S R in
19L0" (Exhibit 705, Kecord, p. 7,526); but his meaning is clear
f;;ﬁ what follows. He "handed it over to the Commander-in-Chiof
of the Kwantung Army to put it into p;;;tica",.in Apfil 19403 ”if
it was put into practice, it was not aggrossivas, for no war cnsued.

The rcnagade Russian, Somyonov, put to dzath- -after making his

affidavit--for treason agﬁinst his country, discourssd of two and
a half deeades and all the Orlsant; but he makes no mention ofr

Goneral Umezu, confining his claims like the mercenary which he

boasts of being only to having dsalt with underlings (Exhibit 668,
Rocord, p. 7,319).

The Kantokucn, Kwantung Army Spzscial Maneuver, was much dis-
cussed. Takebs asked War Ministor TS JO whether the strongthoning
of the Kwantung Army mzant war, but got no answer (Exhibit 670);
Lizutenant-Genaral Akikusa intirprats it as having "thz purposc of
taking military aggroession against the Soviet Union by Japan"
(Exhibit 7L3, Record, p. 7,708), but that 1s only his eonclusion;
he mentions no act of aggrossion. All the cvidcnec shows that

the Kantokuen was a precautionary reinforcoment of the forces in

56




Manchuria at a timc vhon intarnational rslations wsrs dlsturbed.
Whito Russians wers much in ovidcnes, but no ona of them is al-
18g>d ever to aave firad a shot against his native country. There
ware splaes, of cours;; th T3 31‘ ays ar2. Numerous documents
-puréﬁ;t~;3“:h>m th t th qu huriaﬂ riilroads and highways wcre
grzatly dzvelosped aftcr the foundation of Manchoukuod (Exhibit 712,
Lecord, D. T,516), airfislds (Exhibit 713, Rscord, p. 7,550),
dumﬁs (Exhib.t 715, d.cord, 5. 7,554) and barraclks (Exhibit 716,
Record, p. 7,555) werc constructzd and the Hordsers fortifiod
(Exhibit 71, Rscord, p. 7,5'2), and that the ssaports of tho
country oxhibitsd much growtt (Exhibit *18, Rzcord, v. 7,559).

A1l utterly consistent with Taikebo's "ths purposc »f the Kwantung
Army is for defenca". Ws know from othaz cvidence (the testimony
of Scjima, Rascord, pp. 8,120-21) that dur'ng 1942, at all cvents,

the strongth of the Kwantung A~»my was hardly more than half that

of the Sovi t Far antarn Army; and from ihe summer of 19b it
was stcadlly dnol t sd (Racord, p. 8,150). k
The Japan:sse Army, it is cnarged, had plans for operatlions
‘against the U S 8 R. 1ilso, ir the oventualivy of confllcts, for
oparations against the Unitcd Statos, Great Erltain, the
Philippinzs and porhaps other countrizs {(the testimony of Se jima,
Record, pp. 8,112-1l). As tkc Prssidsnt of th> Tribunal noted
(Rzcord, p. 8,115), gencral staffs do prepars such plans; such
is their function, t> be przparcd to dsfznd the'r countrlss,
These plans against Ru°siq w2re annually drawn :(nd discarded;
tbﬁv'w~r3 drawn without the assistance of tho EKwaintung Army, to
whom thﬁy wore sent as its instructions; they containsd within
th,méclvas no proviélon for th, commoncement of opﬁrltion and
thz Commander-in-Chicf of the Kwantung Army was prohibited from
comm:ncing_oparations pursuant to thom; and nonc of thom ovor did
"”"Eaﬁa sffact by the initiation of hostilitics (Reecord, pp. &,109-19).
Ths oparations plans of th> Kwantung Army wers drawn by ths gonsral
staff of that army, in accordance with the ordors rzcclvzd from
T3ky5 (tostimony of Matsumura, Kocord, p. £,15l). Finally, all
=30




such plans after the Nomonhan affalr werc defonsive 1n naturc:
se2 the tostimony of Takcbe that "until the Nomonhan Incldent the
Kwantung Army had taken an off:nsivs stand towards thzs U S S R,
but aftsr thas above ilncident it changed to an attitudc of aggrcs-
sive dafence" (Exhibit 670, at'p. 2).

So far as concerns the time that this dafendant was in

oy Manchuria--l959-hh--not only was therc no aggroesion by Japan

qgainqt thv Sovi t Union, but therz is no cr

W

d

[

ble cevidance of

Q@

any plans for such aggrossiosn. The wholos rocord shows that all
Japanssz plans were defonsive, and thosz counts should be dismlssed
for want of proof.

Pacific War

Participation in ths Pacific War is charged against Genoral
Umezu by thesc counts:

Counts 7 and 29, charging raspcsetively the planning and
preparing, and thc waging, of war against tho
Unitcd Statas;

Counts 8 and 31, charging rcs ﬁctivaly thz planning and
preparing, and tho waging, of war against the
British Commonwcalth of Nations;

Counts 9-12 and 15, charging respectively the planning and
preparing of war against Auqtralia, New Zcaland,
Canada, India and Franecs

Counts 13 and 30, charging rcspsctively the planning and
preparing, and the waging, of war against the
Philippincs;

Counts 1y and 32 charging rospsctively the planning and
preparing, and the waging, »f war against the
Nzthorlands;

Counts 16 and 3lj, charging respcetively the planning and
praparing, and ths waging, or war against
Thailand,

With the Pacific War anaral Uh“zu is shown by the cvidence

to have had notkling to-do prior to hlq b3 coming Chicf of tho

e ——

General Staff in July 194). From May 1938 to that dqtp ‘h: was out

of Japan--commanding the lst Army or the Kwantung Army--and if war
wag planning hs is not shown to have baen c¢allzsd into couneil.

From July 19hh as Ckiﬂf of th: Gonzral Staff of the Japanesa

e ——— ree————

Army, hu wag d" war bayond any qgéstion.> Tb1° is pnrhap~ not the

\
\

appropriato tim, to arguJ at longth ths qucstion of the rasponﬂi-
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bility of a professional soldier for practicing his profession of

5;héwin a Wér iﬁHWhiéh he is summoned to pagticipaté. Suffiée it

far nowﬁto éay, on this point, that in the absencs of any evidence
that he schemed for war, brought war about, desired war--or even
delighted in war--it szems a shocking Judgment which should con-
demn such a man for merely obeying the command of patriotism

and his oath..

Prisoners of War

The followlng counts ralate to this point:

Count hh, charging all defendante with conspiracy to pro-
cure and pzrmit the murder of prisoners or war;

Count 53, charging conspiracy to order and permit certain
subordinates to commlt breachzss of the laws and
customs of war;

Count 5li, charging the ordering and permitting of breathes
of thes laws and customs of war;

Count 55, charging deliberate and reckless disregard of
duty tec ensure_ the obgepvance of thz laws and
customs of war,

The consplracy is, of course, not provsd, but like all chargss
of conspiracy in the case is constructive at most.

The question of the responsibility of the General Staff, and
1ts chief, for maltrecatmant of prisoners of war has fortunately
been made elear by the testimony of TanakgRylkichi, "In Japan
the handling of prisoners 1s quite differesnt from other countries,
and the Prisoners-of-War Information Burcau and administration '
of prisonsr-of-war matters were under the supervision of the War
Ministsr himself" (Record, p. 1l;,365). In answer to- ke inquiry
concerning the sort of matters handled by the War Minister, "....
where to locate POW camps, how to handle prisoners of war, how to
promote the h2alth of prisoncrs of war, and other gencral treat-
ment of prisonsesrs of war; how to distributec Red Cross méssages
and parcels, and tho cusstion rclating to the exchange of POW
letters...."(Record, p. 1l,366). "Outside Japan" the poliey is
"handled by the chief of the general staff after consultation with.
tho War Minister"; but: "it was carried out by the various com-

manders in the field in aceordance with the orders and instructions

B s




¥  of the War Ministor” (Rocord, p. 14,367), and."actually the
matters werce carrizd out by the commandants of‘the various
prisoner-of-war camps in the field who communicated ditectly with
the Chicf of the Prisoners-of-War Information Bureau where the
matters pertaining to POWs wers disposed of" (Record, p. 1L,369).

' : - .
". + « matters pertaining to prisoners of war werz not connccted s

in any way with operations, but bcing a policy matter, these
matters could be handled dirzctly with the Prisonsrs-of-War In-
formation Bureau. . ." (ibid.).

Plainly the | Genpral Staff had no tOonnsibllity for control

~of prisoners, no voice in determining their treatment, and no
opportunity to influence it. The counts above enumerated,
charging General Umezu with responsibility for atrocities to
prisoners of war, should be dismissed.

Miscellaneous

Various conspiracies are charged by the following counts:

Counts 1 and li, charging conspiracy to bring about
domination by Japan of Eastzsrn Asia;

Count 5, charging conspiracy with Germany and Italy to
bring about domination of the world.

The first point, conspiracy to dominate Eastern Asia,
will be treated in the goeneral motion to dismiss. Of the second,
it will suffice to say that there is not a scintilla of evidence

showing Umezu as a consnlrator with 2 Ge”man or an Itallan.

It 1s possibly in connection with these counts that the
testimony of Kawabe Torashiro (Exhibit 2,660, Record, p. 7,677),
Vica-Chi’f of the Gendral Staff under General Umezu at the end

5of the war, was offered--"to prove", as the prosccution pointed

VIR

YA truction of all.sacret documents after the surrhnder" (Record,

o ———

"that the Commander of the Genscral Staff permitted the dts-

7 676) The point is trivial, ptrhaps--eepecially in view of
the cross-examination of Kawabe, who uncqulvocally states that

the destruction of documents was not carried out by ord°r or with

ro———— o ———ar— . ’
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knowledge of Umdzu, but was._ thu rﬁsponsib lity wholly of sub-

J

ordlnqt es (Record, pp. 7,663-88)--but so is much of P

=25




v introduced with no apparent purpose othsr than simply mention-
ing this defendant's name. Thus, in the final phasc, we find
that the subdivision purporting to be "additional proof™ against
Umezu consists of: Thc prosccutor's assortion (Record, p. 15,789);
contrary to the prosccution's own evidence above set forth, that
the Ho-Umezu Agresment resulted in the withdrawal of Chiang Kal-

Shek's forces from North China, an assertion supported by no

evidence. The prosccutor's assertion that Umezu, "in conjunction
with Generql Minami", "engineercd the taking over of North China

Mand ﬂstablishm=nt of ths North China Autonomous Govornment"--an

e i RSSO

assertion alroady dealt with above. There was no avidence of
conjoint action by Umezu and Minami. Finally, thc prosecution's
assertion, the only one supported by any pretenece of evidence,

that Umezu was "the leader of the military clique which was res-

pon°iblo for the failure of Go noral Ugaki to form a new cabinet

in January 1937. " On this point th° evidence consiqts of five

—— T ——— = 5T P

documents: two (Exhibits 2,2084 and 2,208B, Kecord pp. 15,790,

15, 79L) emonating from the Peacm Soction of th° Home Ministry,

and appar=nt1y introducad by inadvertence, as they have no cone
nection with Umezu or this case; a spesch (Exhibit 2,208C, Record,
p. 15,796) by War Minister Terauchl explaining the reasons for

his resignation; a talk (Exhibit 2,208D, Record, ps 15,798) by
Vico-Ministor Umezu, stating that theArgzmonposedvGonona} Ugaki
but would take no mecasurcs to choeck the formation of a cabinot B

by him; and a "Notics to thﬁ Ex soldiars' Organization from’

Umexu,..cxplaining thu Army s qttitude toward Gonoral Ugaki but

e

not cvidencing any plot or anvthinn mors than that thv Army

opposed him, which so far as appcars 1s not a constituent of any

crime being tricd here. In regard to tho various snippets of

em—

documents showing disbursement of Army funds to or through

B

Gnnerql Umezu (Exhibit 2,209, Record, at p. 15,806, is typical),

we can only ascho the wonderment of ths President (ibid.), "What

is the significance of this?"

i




Conclusion
It is most respcctfully subultted that in no branch of the

to the dignity of prima faciec proof

casc doces the evidence risc

£ the defendant Umezu. There belng no substantial

)

of gullt ¢

svidence going to connsct him with commission of any of the
ygcd as

93}

offenees 1laid in the indictment, it should be dismi

against him.




ERRATA SHEETS
(Incorrect Translations)

The inclosed corrections have been made pursuant to the request
of the Defense Section of 25 July 19486.

The notation "(D)" signifies that the correction suggested by
the Defense Section is agreed to by the Prosecution Section. Language

Division.

The notation "(P)" signifies that the correction suggested by the
Defense Section is rejected by the Prosecution Section Language Division
which has, however, offered & new translation.

The notation "(same)" signifies that the Prosecution Section
Language Division feels that no correction is necessary.

Doc. 684.
"Agia, Europe, Japan"
Page Doubtful Translation Corrected Translation |
: |
10=Ts Governing the world (D) The peace of the world
69: uneasiness in Asia (D) unrest in asia
70: Regardless of how (same)
82-83: We must prevere : (P) We must be ready
|
Doc. 685
Extract from Shumei OKAWA's
|
"the Establighment of Order in Greater East Asia' ‘
| Page Doubtful Translation Corrected Translation
\
27: "Agia of Asiatics" (D) "Asia for Asiatics"
l |
| ‘ Doc. 687 !
Sato Shinen's Ideal State \
Page Doubtful Translation Corrected Translation ‘
67: the pure reconstruction for (P) a purely Japencse style of 4
the Japanisim country Hational Reconstruction. ‘




Doc 687
Page
68:

73-74:

87-88:

Doc. 688

Doc. 689

DPage

167-158:

Doc. 690

Pagze

Continued)

AEE ¥

v

Doubtful Transigtion Corrected Translation

(P) the sovereign in obedience to
the will of heaven 28 scecece ,
is responsible for immroving

to improve both the material
culture and spiritual
culture ....r divine will.

beth the material and spiritus

culture of the nation by
adniaoistering his country and
educating his entire people.
hone offices and rurzl offices (D) City and local districts
{(?) through various means of
croabion and explitation

HE WEFSo - 000

preeched on
creating whinzs

Introduction

Coxrected Transzlation

=LA ARG A

(P) These subjects of interest and
iastracticn cannot bui be
all the more +.... a stblime
and glorious Third Empire

These lessons are all the
mere an empire on loftier
foundation

Various Problems cf Eeviving 4sia

ive acnor (D) its prestige

3iogrzphical Skotch of Dr. Shumei CKAWA

Doubtful Tranglation Corrected Translation

(P) to make non-worshippers
(MAT SUROWANUIIONO) into
worchippers (MATSUROWASU).

to submit those who 4id not
submit to the Emperorfs will

To obey tke Empcror's will (P) To worship together

the same ideal as them in (D) the seme ideal as they in
(P)....ought to have devoted all
their efforts ©o alleviating
the trovdbies ané augmeniing the
w3ifare of » people exhsatstcd Ly
the wars with China end Hussia

careful attention in order to
ccnscle those tired people




Page 7

Doc. 690 {continued)

Page
265:

Doc. 692

Page

448444

Doc. €93

Page

7

1

Doubtful Translstion Corrected_Translation

of the plutocracy (seme)

(P) and interest contravening both
law and custom

and interest, easily dis-
regarding law

to ask their help (P) to ask their supvort and
' assistance

secession (same)

withdrawal from (P)renuncistion of ...

adoration (same)

to realize that Japan (P) to realize vividly that Japan

2600 Years of Japanese History
By
OKAWAM Shumei

Doubtful Translation Corrected Translation

(D) the other to their expectation
that

the other to their hone that

(P) the respective interests and
aims cf these powcrs vary,

the respective interests of
these powers vary,

will mean the Restoration of
the world.

(sams)

The Wey of Japan and the Japanese

Doubtful Transletion Corrected. Tranglation

cries of distress (D) urgent cries

(P) More or less distinctly, a large
number of people have graduall
become conscious of the fact
that the state today can no
longer be recognized s the
objective realization of
national morality.

The State today ...

s




Doc. 6893 (continued)

Page
7-8

11-12

12-13

20

21

278-9

333

Doubtful Translation

Since the people ...morality,

absolute <s...
logically

to grasp the just ideal ...
national life.

we must love

this is characteristic

we call the relation

outlook
themselves as the spirit
naturslly ... but still

I claim & new mental indevend—
ence

through the soul

I congider that

Page 8

Corrccted Tranglation

(P) This is the reason why the
people .... morality, and
absolute ...

ethically

(same)

(seme)

(P) this is cne distinguishing

feature

(P) we call the realization of its
Jjust relation

(D)

(2)

soirit
the gpirit
(seme)

(P)

I advocate a new sevaration

(same)

(P) I have a feeling thal

The Founders of Asia

Doubtful Translation

A great achievement cannct

and moreover

help

Thirtyyeors ogc—ax
admireableEngiish Woman

nationality

It is the fact, me thinks,
that ... spiritually.

Corrected Translation

(same)
(D) but still
(D) (omit)
B)—6ofor =8 the presentsteteof
Indie is econcerned, thirty
years sgo—an-admirable
English woman-

(same)

(P) Is it not true that ...
gpiritually?




Doc. 695

Fage
9-10

9-10

9-10

113-4

154-7

154-7

Doc. 695

Page 9

Words and Decds Jzpanese Style

Doubtful Transiation Corrected Translation

glory (same)

To obey (MATSUROU) (D) To worship (MATSUROU) (LB the
same change should be made
wherever MATSUROU in any form
occurs) .

the supreme ideals (same)

It is plain logic that (P) It is in the logic of things

that

The so-called military (same)

(BUNMON) rule
military caste (sane)

Excerpts from the History of the Civilization of Japan

Page
318

319
319

318

Doc. 1907

2l

Doubtful Translation Corrected Tranglation

"Imperialism" (D) "Loyalty to the Throne"

Southwestern Rebellion (D) SEINAN (Southwest) Rodellion

Imperialists (P) royalists

St ... Agiatic (D) Fifthly, ... Asiatic inxgsion;
invasion.

Proceeding, Tokyo District Court: Marked 46,
"May 15th Incident and OKAWA, Shumei." Vol. 25 of 65

Doubtful Translation Corrected Translation

became the manager of (D) Dbecame the director of




Page 10
Doc. 1908
FROCEEDINGS, TOKYO COURT OF APPEALS

Marked 46, "May 15th Incident and OKaAWA, Shumei Fection," Vol. 63
12 Sept 1934

Page Doubtful Translation Corrected Translation

521 to reform .... sixty-five (D) to establish the Japan of the
years ago Restoration

528 dissolved (P) solit up

529 Dr. (D) (omit)

529 there was a gap (D) there has been a2 gap

552 from poverty end uneasiness (D) (omit)

574 as a rule (seme)

576 bombs but (D) bombs at Shanghei, but

576 RED terror (P) mass terrorism

579 that we were going (P) that we (or they) were going

579 risk of our lives (P) risk of our (or their) lives

579 laying ourselves (P) laying ourselves (or themselves.

588 associated with them (D) associated with them intimately
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Not in translation.

No.

Title

Page 1.

Translation Errata Sheet

Doc.
No.

Page

Line Translations to be Added

1

6

Asia, Europe,Japan

Sato Shin-en's ..
Ideal State

1
684 20 [...0f civilization/ In adcdition,
surprisingly, an ever decCreasing per-
centage of the population was adequat
to supply fighting men, even though
the scale of wer was gradually in-
cressing. (p. 9)

/+..completed in peace/ "Heaven is
always found within the shadow of the
sword,."

/+..there must be/, as was the case
heretofore, /a deadly fight..../

/...is America/ These two countries,
whether by Heaven's will or by
coincidence, have as their national
symbols the 'SUN' and the 'STARS?,
respectively. This contrast between
the two seems to signify the contrast
between broad daylight and dark night
These tvo countries are destined to
fight each other as Greece did Persis
end Kome Carthage. Japan! You might
be summoned to fight at any time.
Whether one year or thirty years henc
God only xpows! [fWe must prepare.../
. 39 /...of Europe/, each cliosen by Heaver
as the champion of the East and West,
respectively. /In short..../
687 /«..end safety/ Therefore, he
established a most concrete world
policy by which Jspan should achieve
Heaven's will to instruct all natione
(p. 47)

e

/...the divine will/ Thus "the admi:
30 istration for making the nation rich -
and. prosperous begins with the ruler’
daily conduct." This is quite nature

for an autocratic nation and comseque
1y this is the reason why SHII-EN
perticularly attached importance to
the ruler's morality as a branch of
political science.

The fundamental




Not in Translation.

Page 2.

Translations to be Added

morality which a ruler should cultivy
is "KYQO" and "KEN"., "KYO" means to
follow intently Heaven's orders,
doing away with all selfishness and
egoistic ideas and devoting oneself
exclusively to the interests of the
"KEN" means to
devote both one's energy and wealth
%o national enterprises and to remove
all luxury from private life. Con-
sequently, "KYO" means self-control
in mind, while "KEN" means selfwcontrel
in conduct, and "KYO" and "KEN" '
together "signify the one virtue of
(p. 68)

/...supporting the law/ Thus he trie$
to realize "the great government of
absolute sincerity" (pp. 73-74)
/...the self-consciousness of/ "AME

NO MASUBITC" (T.N. Defined by the
author in page 28 as "the p=zople who.
either descending from Heaven or obey-
ing Heaven's will, prosper on earth;
in other words, the people who realize
Heaven's will on earth”? of olden
times [in the mresent gencration.

/...followed/ The people, in the fui]
ardour of their newly invigorated
patriotism, devoted themselves to

the Great Principles of our Nation,
and through their loyalty and braver-

/They also demend/, in conformity with
the national tradition of "one ruler.
ten thousard subjects," [the realiza-

/+..the ideals of the Japanese mation

Doc Page
No.  Title No.  Lins
Sato Shin-en's 687
Ideal State
state and people.
self-control."
8 " " S
26
8 Reader on Japanese 690 2
History 26
10 " " 3
5
/Jdapan was able..
A n n 5
10
tiom of....}
12 n 1 5
16

and by reforming the evil practices of
Torusl education. which is frmdsmentally

%o Fsv’turvv. / As these - “/




Not in Translation.

No.

Title

Doc.

-
NO .

Fage
Line

Page 3

Translations to be Added

13

14

16

17

18

ig

The Way of Japan
and the Japanese

The Founders of .
Asia

693

o M,

Gl 2
V]

[CN AV [AC I AV)

iV]

[ IeN]

/...govern them./
(Page 15)

The sense of shame is found only
among humen beings. It is the sense
that separates human beings from other
animals, and, furthermore, one indivi-
dual. from another, that is, OKAWA from
KATQ, and KATO from SATO.

[...and tLe other iwo/ And since life
can not zettle down in the midst of
rivalry and contradiction, it is unifi
by any kind of effort, and thus a new
spiritval development talkes place.

/+..line to this day./ As I have
stated repeatedly, the father of a
family is a religious object in family
life, and the /family's/ proper religi
ous relation to the father is called
"filial piety." In Japan, this dévelop
in a natural way into the worship of
the Zmperor as the present embodiment
of the nation's founder, /and the
Emperor has become..

/+..and history./ "KZIGAKU" means
thiloscophy 2nd "SHI" means history or
politics. "SEISHO-GOKYO" (Four Books
and Five Scriptures) is nothing ut
rhilosophy which t~aches the meaning
of the world and of life. /In studying

A,

/...countries are/ far wealthier thar
Arabia and their boundaries are vague,

[...call it superhuman. (page 213)/
we ggntqulate he presenb4knr
Indla,ﬁ?

vlo(u\ 15 )
thiTty years as R s

Gf‘fw' ahl W'A.JLU"BW

/...Make me thine own." (pp.278-279)/

If the national movement in India
is in fact based upon such rightegus
self-consciousness, we cannot help ado:
ing and admiring it.....And the impreg-
nable fortresses that hinder the
restoration of India sre falling one
after snother. In addition, the new




Hot in Translation

Ho.

Doc.
Title No.

Page
Line

Page 4.

Translations to be Added

20

21

22

The Founders of 894
Asia

The Eistory of 696
the Civilization
of Japan

kay 15th Incident 1908
and OKAWA

n 1

[

~
(e8]

(9

world which is to apnear in the near
future grdently demands the restor-
ation of India. The world hopes that
the spirit of India, which has been
the mother of a noble and great
culture, will be resusc¢itated in the
present generation, and devote itself
to tu~ ¢reation of a new world cultur:
to repiacze the now decaying culture
of Western Lurope. (pp. 279-281)

/...public sentiments very/ dangerous
Thue the World War made wider the gul:
between rich and poor on the one hand
and, on the other hand, made prices :
soer [/to no one knew.../

/...but a suggestion/

Lt. General MURAOKA ig such an
excellent soldier that he may be
rated as first or second among the
army officers. Hence it was absurd
to send to this man, who was in
Mukden, a telegram suggesting that
he meet 2 cert=in person there. Be
that as it may, I deemed it undesirabl
that the OKURA-GUMI was behind what
had hapnened.

/...of Japan at the Conference."/

(Ques) "Did Admiral YATSUSEIRO, who

P.547 I understand died 30 June,
1930, /Showa 5/, say to the
defendant anything about the
state at that time?"

(4ns.)

p.547 "He did not say it definitely
but he urged that Japan's
conditions should he made
better."




Page 5
ERRATA SHEZTS
(Incorrect Translations)

The inclosed corrections have been made pursuant to the request
of the Defense Section of 25 July 1946.

The notation "(D)" signifies that the correction suggested by
the Defense Section is agreed to by the Prosecution Section. Language
Division.

The notation "(P)" signifies that the correction suggested dby the
Defense Section is rejected by the Prosecution Section Language Division
which has, however, offered & new translation.

The notation "(same)" signifies that the Prosecution Section
Language Division feels that no correction is necessary.

Doc. 684.
"Agia, Europe, Japan'
Page Doubtful Translation Corrected Translation
10-11: Governing the world (D) The peace of the world
69: uneasiness in Asia (D) unrest in asia
70: Regerdless of how (same)
82-83: We must prevere (P) We must be ready
Doc. 685 |
Extract from Shumei OKAWA's
"the Establishment of Order in Greater East Asia®
Page Doubtful Transletion Correctied Translation
27: "Agia of Asiatics" (D) "Asia for Asiatics”
Doc. 687
Sato Shinen's Ideal State
Page Doubtful Translation Corrected Translation
67: the pure reconstruction for (P) a purely Japencse style of

the Japenisim country Tational Reconstruction.
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INTERNATIONAL MNMILITARY TRIBUNAL
FOR THE FAR IAST

THE UNITED STATES OF AMZERICA, et el

- P

A
ARAKT, Sadeo, et el

Defendants

Motion No,

- MOTION OF CERTAIN DEFENDANTS FOR A MISTRIAL

NCWW COME the defendants designated telow, by their respec-
.tive counsel of record, and move The Honorsble, The International
Military Tribunal for the Far ZEast for an order declaring a mis-

triael in the above-entitled cause for the following reesons:

1. In perheps a thousend or more instences the Tribunal,
over the constant objections of the defendants, has admitted into
evidence affidavits, ex parte statements, synopses of evidence,
and other heersay, thereby denying to the defendents and each of
them the right enshrined since time immemorisl to bte confronted
by the witnesses against them and to te afforded en opportunity
to cross-exsmine such witnesses;

2. The Tribunel has erroneously edmitted into evidence
on behalf of the prosecution hundreds of exhitits esnd statements;
notwithstanding the Chief of Counsel for the prosecution advised
the Tribunal that it did not vouch for the credibility of such
evidence;

3., In numerous instances the Tribunal has unduly restricted

the right of cross—examinaticn with the resui£wéha£"££euissues
have not been fully developed;

L. The evidence covers such an expanse of Jepenese govern- H
mental action, particulsrly action snd non-action of fifteen
separate snd distinct cabinets of Japen, end otherwise is so vast
in quantity, thet no defendant can obtain the fair trial provided H
for in the amended Charter;

5. The Tribunel has edmitted into evidence in numerous in-

\nces statements end reports made by private persons, bodies

societies having no connection with eny defendent, the govern-

il

—




‘ - .

&

ment of Japen, or any official sction by eny official in the
government of Jepen; eand tﬁis without eny showing on the part of
the prosecution that eny defendant knew of such materiel or ever.
acted upon the strength therecof;

6. In numerous instances the¢ Tritunal hes admitted state-
ments made by thc defendants without regerd to whether the state-~
ments were mede during the course or execution of the elleged
conspirecy;

7. In numcerous instances the Tribunel has admitted stetements
and admissions of the defendents without eny proof having been
first offered to vrove the corpus delictis thet is to say, the
alleged conspiracy cherged in the indictment and overt ects in
pursuence thereof;

8., The foregoling acticn and rulings of 'the Tribunal separ-
ately eand in their entirety have rendered 2 fair triel impossible
for the defendants end this course of ection has proceeded in
its cumulctive effect to the point where it could not be corrected
or cured by the Tribunel or anyvhing thet the defendants or eny

of them might proves




HTxOTA, Koki

by
Tadashi Hanai,
Japanese Counsel

DQVLQ B, Shlth
American Lounuel

ITAGAET, Seishiro
by

Honzo Yamada,
dapanese Counsel

Floyd J. Mattice,
American Counsel

MINAMI, Jiro
by

Foighio OLQ“OtQ
Japanese LOULDC—

Alfred W. Brooks,
American Counsel

OKAV/A, Shumei
by

Shinichi Ohhara
Japanese Counsel

Alfred W. Brooks,
American Counsel

KOISsO0, Kuniaki
by

Shoheil Sammonji,
Japanese Counsel

Alfred W. Brooks,
American Counsel

MUTO, &kirs
by

Shoichi Onamoto,
Japanese Counsel

Roger F. Cole,
American Counsel

KIB0,  Kevchi
by

Shigetoka Hozuml,
Japanese Counsel

Williem Logan, Jr.
American Counsel

SHIMADA, Shigetaro
by

Yoshitsou Tekahashi,
Japanese Counsel

Edward P. lMcDermott,
Anerican Counsel




&

.

TOGO, Shigenori
by

Haruriko Nishi,
Jepanese Lounsel

George Yamsoks,
American Counsel

Ben B. Blakeney,
Anerican Counsel

UMEZU, Yoshijiro
by

Mitsuo liiyata,
Jepanese Counsel

Ben B. Blskeney,
American Counsel

MATSUI, Iwane
by

Kiyoshi Ito,
Japsnese Counsel

Ployd J. Mattice,
American Counsel
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INTERNATIONAL MILITARY TRIBUNAL FOR THE
2R EALST

Now L

THE UNITED STLTES OF LMERICA, et el
2VSs

: : PAPER NCO, 68

ARAKT, Sedao, et al 2

-~ Defendents -

MOTION TO DISMISS OF w \A\/

SHIGEMITSU LLIMORU

NOW COMES the defendsnt SHIGEMITSU Mamoru ¢nd moves the Tribunal
to dismiss the indictment snd the several counts thereof inso-
far as they relate to him upon the ground thot the evidence
adduced by the prosecution is insufficient to werrant c convic=

tion upon cny of the counts chrrged by the indictment,

20 Jonusry 1947

SHIGEMITSU MAMORU

by

YLNLT TSUNID

=nd

GEORGE A. FURNESS

His Counsel

o A




In moving the Tribunal for the defendant Shigemitsu to dis=

miss the indictmbnt, we invite the attention 5E¥the Tribunal £o
the evidence adduced by the prosecution a~ . nst the defendant,
which we very briefly analyze under the following headings:

(1) Sino-Japancse Relations

(2) The Pacific War

(3) Japanese-German-Italian Relations

(L) Sovict-Japancsc Relations

(5) Conventional War Crimes

To shorten the argument, the citations of pages of the

Record pertinent to the various points will not be read.
(1) SINO-JAPANESE RELATIONS

The defendant Shigcmitsu 1s indictad in Counts 1, 2 and 3

—

for conspiracy to dominate respcctively Eaztern Asia, Manchuria
p 3 »

e

and China; in Count 6 for planning and proparing war; and in

P et

P o S N T s ;.s&:e;'-‘r‘«*'g
“Hrainst CHYAE.""No cvidence has

Counts 18 and 27 for waging wa
been adduced by the pr&éégﬁtiiiéi;béé%ablish ény responsibility
of his of whatever kind on these charges. Not only that, but
2ll the witnesses produced by the prosecution for testimony
pertinent to this point have testified affirmativsly to his
efforts and his fruitful serviccs toward pcace between China

and Japan.

Moreover, abundant evidence offered by the prosccution has

clarified the fact that <the Manchurian Incident occurred without

desire or-intention on the part of the Japanese Government--or,

rather, occurred against its intontion. See, for instance, the

testimony of the witnesscs Shidehara, the thon Forcign Minister;

pan
Wakatsuki, then Promicr; Tanaka, ox-Dircctor of the Military
R — S—

Service Buruecaj; M2£E§§E§3# Jt.al. (Rzeord, pp. 1,3L0, 1,56%,
1,976, 3,019, respéétively). The defendant Shigemitsu,‘thc.
cvidence discloses, had nothing to do with the outbreak of such
incident. 4 S

Baron Shidechara, Foneixgg Minister at the time of the

XF,




Manchuria Incident, has also testificd to the facts that

Shigemitsu was a faithful apostle of "Shidchara diplomacy";

that he himself reccommended appointment o7 the defendant as Mini;'
ster to China; that the appointmcent took place during his tenure i
of office as Forszign Minister; that the defendant sparcd no ef= i
fort to relax tho tension then prevailing between China and
Japan; and that strenuous efforts werc made by the defendant,
after the outbrsak of the ineidént in Manchuria, toward é poace-'
ful solution of the conflict (Roccord, p. 1,363 ct soqq.; BExhibit |
216, Record, p. ). Also the testimony of the witness
‘Morishima, Consul at Mukden, Manchuria, at the time of the

Manchurian Incident, i1s as clear on these points (Record,

p. 3,03 et seqqg.). The witness F?welf has testifiesd to the

fact that Shigemitsu, after the unfortunatzs outbreak of hostllit;eg

ground Shanghail, suc aeaed by dint of his untiring efforts:sin coﬁyf

cluding the Agresmont for Cessation of Hostilitizs on 5 May 1932 i

(Record, p. 3,262). ; 1
Attontion is now invited to the facts that the defendant

Shigemitsu is not indicted in Count 19 for initiatling war against

China on or about 7 July 1937, and that, though Count 28 charges %
him with waging war against China, he was neither in Tokyo nor
in China at the time when thosc hostilitles occurrecd betweecn

China and Japan, but was in Duropc as ambassador until the hos=

tilities in China had rcached. 2 much advancsd stage (Cabinet é
Socretariat curriculum vitae, Exhibit 123, Record,  p. .. A %
may be also notad in this comnection that one page--covering the
period of five yeafs from 1930 to 193li--is ovidently missing from
this personnel rccord). %

This defendant is indictcd also on Counts 18, L9 and 50 for @

slaughtoring the inhabitants of the citiss of Changsha, Hengyang,

Kweilin and Liunchow. The statement above applics also to these

chargas, and no evidence can be sald to have becn adduced to

connect him with such murders.

%




(2) THE PACIFIC WAR

The defendant Shigemitsu is chargaed, in Counts I} and 7 to
16, with the conspi;écy for and the plan-ir~ and preparation of
the war against the United States of Amorica and nine other
nations. But the fact is that the war had beesn begun before he
was appointcd Minister for Foreign Affairs on 20 April 19l,3; and
ofhcdurse before he was concurrcntly appointsd Minister for Greater
East Asia on 22 July 194L. He was at his posts abroad not only
before but after the outbreak of tihc war. Exhibit 12% shows that:

(a) The war against the United States, the British Common-
wealth, thc Philippines and the Nethsrlands started about sixtecn
months before his appointment as Foreign Minister, and about two
years and seven months before hc became Ministep for Greater East
Asia;

(b) The advance of the Japanese Army into French Indo-China
was complcted about three years beforentho defendant Shigomiﬁéaém
was made Minister for Greater East Asia (retaining his portfolio
as Forcign Minister). In this respsct, it has been made clear
in the opening statemsnt on this phase that the Japaness Army
moved into Northern French Indo-China on 22 Saptembor 1940, and E
into Southern French Indo-China on 26 July 1941, and that Japan
was, from that moment onward, the master of Indo-China (Record,

p. 6,721). As lr. Shigemitsu was not in Tokyo at that tims
(Exhibit 123), he did not participate in governmental confercncess
in 1941 concerning that occupation, nor had he any knowledge of
the negotiations which were conductzd exclusively by a very

limited number of pcople in uttsr secrecy in Tokyd, Vichy and

Hanoi. It 1s only natural that the prosccution did not mention
in court the name of the defendant as ons of thosc who occupied
positions of authority in regard to matters concerning French
Indo-China (Racord, p. 6,792).

On the other hand, ths French National Committee of de

Gauile desclared war on Japan on 8 Dscember 19L1; i.c., two years

~3-
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and scven months before the defendant took offlcc as Ministor
for Greater East Asia (Record, p. 6,72L);

(c) The same facts as in Paragraph (a) apply to the war
against Thailand.

Not only, therefore, has ng ewidence bcsn tondered by the :
'prosecution to sustain thes ghdrgss ageinst the defendant
Shigemitsu of conspiracy for and the planning and preparation of
the above-mentioned wars; but all the evidecnce, through the
exhibits cited above, demonstratcs the contrary, that is that he
had nothing whatever to do with these wars.

-
8

The atemant under this hoading wil

m
ct

1 apply also to Count
23 for initiating war against France, and Counts 29 to 3l for
waging war against the United States, the Briticsh Commonwealth,
China, France, the Philippines and ths Ncthorlands, with which
the defendant Shigemitsu 1s charged. It 1s to bs noted that the
defondant is not indicted on Counts 19, 20, 21, 22 and 2, for
the initiation of the aforessid wars.
(%3) JAPANESE-GERMAN-ITALIAN HELATIONS

This 1s Count 5. During the time whan the negotlations o&
the Anti-Comintsrn Pact were becing conducted, the defendant
1:\

Shigemitsu was on the ressrve list of the Forseign Office

" When later the negotiations on thc Tripartite Pact wers
going on, he was ambassador to the Court of St. Jamcs (Exhibit
123), and innumberabls cvidentiary documents of the prosccution
have proven that the ncgotiations were expcdited mainly in

Tokyo by a very small number of peaple, in complete seerecy.
These facts reinforce the inference from his failure to be men-
tioned in this connection to indicate that this defendant had ne

connection with elthsr of thesce pacts, or with the alloged thpes

power conspilracy.
(l}) SOVIET-JAPANESE RELATIONS

As for Countes 17 and 35--initiating and waging war against
the Union of Soviet Socialist Recpublies--the defondant, as a2

-l -




career diplomat, was Ambassador in the U S S R at the time of the
;Lake Khasan incident mentioned in Count 35 (Exhibit 123). What=-

ever he sald during *h« n°gotiat;on< . o 1 l&.d:%&S»&ll«W&$h&ﬁm‘hﬁmﬂ

s ARSI
-

scope of ths in<tructionq he recelved from his home egovernment

(Exhlblt 75, pxtract from the chord of thoe Talk of Litvinow
and Shigemitsu on 20 July 1938, in Moscow, conccrning Khasan
Lake, Rzscord, P. }); and no evidence has been adduced by the
prosecution to establish that the T5ky5 government had qhy idea
of initiating or waging war against th; US 3 Re In exccutlizs
the instructions mentioﬁod above, the defendant made no slightest
pretention of demanding cession of Soviet territory by demarcating
the border between the U S S R and Manchoukus, as it was con-
tended without proof in the opening statemsnt of the Russian
prosecutor. On the contrary, the "Rscord of the Talk of
Litvinov and Shigemitsu" (Exhibit 75li) tostifiss to the facts
that what the defendant wished was that the bordcr should be
accurately demarcated not on the basls of the data of Manchoukuo
alone, but that the data of both partles should be consulted,
and that the first and foremost concern of the defendant in CHOSES
negotiations was tranquility on the Soviat-ilanchoukuoan border
in the region of Lake Khasan. And thus agreement was reached
between Commissar Litvinov and Ambassador Shigemitsu on the
border clash of 1938. The prosccution has in this way tonderecd
evidence that the defendant made a valuable contribution to peaee
between the two nations; the charge that he initiated ware
against the US S R is sustained by no evidencea

This defendant is also indiected in Count: 52 for murder s
the affsir of Lake Khasan. The statement above under the presené
hecading applies a fortiori to this peint; and noft esven Tthe
slightest evidence which might connect the defendant with any
such murder has been tendered by the prosecution.
(5) CONVENTIONAL WAR CRIMES

Mr. Shigemitsu is indicted in Counts 53, 5h and 55 for con-

ventional war crimes. As far as the defendant is concerned, we
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understand that he 1s directly charged with matters reparding

the treatment and administration of vrisoners of war and civilian

internees, as well as murdsr of such ard si.dilar persons. The
Minister for Foreign Affsirs, which post the deofondant assumed
woll after the commencement of the war, had no competence o |
rosponsibility for priéoners and clvilian internses. Eis sole
competence in this respec st was to transmit to.aopfopriqtﬁ

W A BT e P SR e

Japanese authoritl 28.documents, r"ceiv‘d og trlq _matter from

s S R

w %m« A

foreign gov rnmentc& and to inform those foreign govarnmenté of
replieéﬂfrom such authoritics whon he was furnishad with them.
The opening statement of the prosscution for this phass admitted
that such was the competence of the Minister for Foreign Affairs
(Record, p. ), and this fact has been cstablished by the
evidence of Tanaka Ryékichi, ex-Dircctor of the Military Service
Bureau, and Suzukl 1d1x°tsu during the war Chief of the Bureau
for Affairs of Japanesz hesidcents in Enemy Countrics, witnesses
introduced by tho prosecution (Record, pp. 1l,365 and 11,L19;
12,83%2-33 and 15,506-33, respsctively).

Abundant proof as to who the competent authorities on this
matter wore may be found in numcrous evidentiary documants ten=-
dored by the prosscution--for cxample, Exhibit 1303, 19654
(Record, p. ), contalning the Regulations‘concerning the

Prisoncrs-of-War Information Bureau and Prisongcrs-of=War Canmps,

ordinances and orders issued by the Minister of War concerning

TR T AT

the treatment, qupplylnc gmplovm nt for labor of priqonurq -

R i i

war, “otc. That the Minister for Foreign \ffairs hqd no com=-
petence in regard to pfisoners of war and similar persons, nor
any organization to conduct investigation concerning protests
from forzign governments, may be found stated in the testimony
of Tanaka (Record, p. 14,419) and Suzuki (Rzeord, p. 15,530).
The foregoing statement applies of courss ﬁo the employment
of prisoners of war for ths construction of the Burmg-Thailand

Railway and to the "Bataan Death Marech". Especialiy it has bsen

‘elarified, as to ths formsr, by a prosccutisn documenty Exhibit
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1175, Report of the War Ministry (Record, p. 54513), and the
affidavit of ths witness Wakamatsu, ex-Lieutenant-General,
(Exhibit 1989, kscord, p. 14,632), that th' -wployment of pri-
soners of war was basad upon a uszision of the Impurial General

e e e T —,

Headguarterss and further aguto_the lattYr:,by“%§§%R&E~;§§QQM~W_

A

(Recordﬂ.pewlhﬁs“ "1t appears not only that 1t occurrﬂd before
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¥ the inauguratlon af thﬁ dufendﬂnptﬁhigwmitsumw§“M1nistew for

¥

raitrsal ey

+oreign \ffairs but that evoen the 3ccu<ud T'j5 the then

o n‘”-ﬂ”ﬁ'“‘maw
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M*niQtJ- for “ar had no knowled"\ ﬁf th matter. In bri°f no

PR nt-dt‘“’
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ov1denca has buon adducud to pr;v’ thﬁ rospon<1bility of the
defendant on these counts. And not only that, but the evidonce
tendered by thce prosecution has clearly shown that this defendant
had no connaction with the matter.

It may be intercsting to not:s that, although the Foreign
Ministry had no compatence or responsibility whatever for the
treatment or administration of prisoners of war, evidence by
the witnsss Suzuki has made 1t clear that ths Foreign Ministry
did its best to secure amelioriation by tro compétent authoritios
of the conditions of thc prisoncrs of war (Record, p. 15,529 st
SeQQ. ).

It is also to be noted that Shigemitsu is indietad in Count
L}, i.e. murder of prisoners of war, civilian interness, and

similar pcrsons. What has bs sal d abavc undGr thiq headlnp

T A A O e S A RO BN VAT o
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will prove th dof\,ndant'Q lac“non e spons1bilitv for any such
murder.
CONCLUSION

By this very brilef analysis of the csvidence we are led tb
believe that no sufficient cevidencz has been adduced by the
proseccution to warrant a convictlon upon any of the counts éhafged
by the indictment against the defendant Shigemitsu, and we submit
that those parts of the indictment pertaining to this deféndant

should bes stricken and the defendant discharged.
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INTERNATIONAL MILITARY TRIBUN.L FOR THE FAR EAST

SITTING AT TOKY0, JAPAN : \)
Case No. 1

THE UNITED STATES OF AMERICA; et al) MOTION BY ACCUSED SATO,
) Kenryc TO DIS™ISS THE
- VS =~ ) INDICT™ENT AT THE CLOSE
) OF THE PROSECUTION'S
ARA¥I, Sadao; et al ) CLSE 9 ¥
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COMES NOW the accused SATO, Xenryo ané at the close
of the Prcsecuticn's case moves the Court to dismiss each

and every count azainst him in said Indictment contained

for the reason that the evidence is insufficlent to sustain

the charces.
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INTERNATIONAL MILIT'RY TRIBUNAL FOR THE FAR EAST
SITTING AT TO”"YO, JAPAN

Case No. 1

THE UNITED STATES OF AMERICA3; et al) MOTION BY ACCUSED SATO,

) Yenryo TO DISMISS THE
- VS = ) INDICTMENT AT THE CLOSE
) OF THE PROSECUTION'S
ARAKI, Sadaoj et al Y CASE.,

COMMENTS IN SUPPORT OF MOTION TO DISMISS

For the purpose of this hrief discussion relative to the
failure of the Prosecution to discharge its burden of sustain-~
ing the counts of the Indictment against the accused SATQ,
¥enryo, we will accept the general divisioné named in the
Indictment and treat the counts under three classifications: |

1, Crimes Against Peace.,

2, Murder,

3+ Conventional War Crimes and Crimes Against Humanity,

I. CRIMES AGAINST PEACE
(Counts 1 - 36)

Since it would he little more than repetitious to describe
the contents of these counts and those to follow under the other
two groupings, it will suffice to say they deal with the alleged
conspiracy or. common plan to wage, plan,.prepare and initiate
wars of aggression as well as the acts which tend to compose
the alleged conspiracy. This accused is not charged in Couifs
18, 19, 23, 25, 26, 33, 35 and 36,

To intelligently discuss this matter, it becomes necessary
not oniy to determine the theory behind the alleged cbnsﬁirac}
charges but to rationally treat this subject in the light of
logical reasoning. - Certainly the application of the hroadest
concent of conspiracy law might well include a charge againsf
every citizen of Japan who»did ndt openly workrcontrary to-the
governmental policies dﬁring the‘period alleced in the Indictt

ment., .

¢ ’é,"‘,‘r Radinatel o . & o it " s




The Prosecution c¢an not intend this, Such would be
fantastic for there would be neither time nor personnel
enough to complete the task of trying those invoived in the
war effort. Therefore, reason would dictate that the gist
of the alleged conspiracy acceusations comprises as its
ohjective the accusation of those high governmental figures
who possessed sufficient power and influence to actvally
formulate the nolicies of the country.

My colleagues have discussed the question of conspiracy
and the substantive law applyirg thereto., We do not propose
to elaborate further but to now point out, from the Prosecution
evidence and the failure of the Prosecution evidence, why the
accused SATQ}mngryo“can not by any stretch of reasoning he
judged guilty of complicity herein,

Prosecution Exhibit 122 is a hrief biography of the
positions held by the accused during his military career.

It reveals that he was a military man by vocatiqn. Fifty
days, or less than two months, prior to the commencement of
hdgtilitiéé“Decembef o 1941 thi$<;ééused héidwonly the rank
of Colonel, On October 15, 1941 he was promoted to the rank
of "Shosho" which is perhaps comparable to Brlgadler General
and is the lowest ranking general in the Jananese Army.

Certainly then, up to this date at least, the accused
occunied such a minor role in the governmental and military
affairs of Jaran that he can not with seriousness he held

accountable as a participant in the formulation of even minor

governmental policies - not to mention such a momentous decision

o

as war. The very nature of his position makes it physically

impossible for him to have done so unless the criterion he so

. broad Aas to encompass, as sald ‘before, the actlons of many

thousands, 1f not mllllons, of Japanese. neople,.

.
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The evidence recites further that on November 15, 1941,

e

Just. twenty-three days prior to the attack on Pearl Harbor,

T
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this accused was ordered to assume charge of the M1litary
Section of the Military Affairs Bureau under the jurisdictlon
of the War Ministry. The Tribhunal should hear in mind that
this was merely a section under a Bureau of the War Ministry.
The evidence fails to show that this position carried withpit
any duty of such a nature as ceould poséihly involve the accused
in the charges contained urder this group of the Indictment.
Morcover, there is a total failure of proof that the assump-
tion of an administrative military assignment under orders

isy in and of itself, a criminal act.

Prosecution evidence reveals that rot even the Chiefs of
Bureaus under the War Ministry had authority to make decisions
on official documents sent to the Mar Ministry. And certainly
a'Séctibh Head under such a Bureau would be in a much lesser
position of authority. (Record Page 14377.)

Prosecution evidence further shows that prior to April 20

1942, at which time the accused SATO succeeded to the office of

Chief of the Military Affeirs Burecau. h> was not even qualified
to attond the conferences of Bureau Chiefs. The effect of this
is obvious. How can he be successfully charged with the plan-
ning, preparing or 1nitiating of wars of aggression or any

other acts stated in these counts wh=2n a necessary corollary

/is the ability to participate by virtue of the office or

influence held.

Having thus shown the Tribunal, by the evidence presented,
that up to the period of commencement of hostilities December 7,
1941 this accused possessed neither the rank nor occupied any
position or influence wherein or whereby he could participate
in, control, command or authorize the initiating, planning or
waging of war of aggression, we move to the next group.

II. MURDE
(Counts 37 - 52) o

Encompassed under this group are counts charging the

initiation by Japan of hostilities between June 1, 1940 and

-3 - 'l;_),.l
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December 8, 1941 and subjecting the accused to lishility for
the erime of Murder. This accused is omitted from Counts 45,
46, 47 relative to certain cities in China, “together with
Counts 51 and 52 pertaining to the U,3.S.R.

"hat does the evidence stiow to sustain these charges
against this accused. At the risk of the patiznce of the
Tribunal, we ra=iterate thzt the accused SATO was without
the means to qualify as to these charges,

The record of various meetings whare at the grave and
weighty matters which were to guide tha destiny of Japan
were decided do not include the name of SATO, Kenryo as one
ores=nt nor does the Prosecution offer even a scintilla of
cvidence that h» was a participant, leader, organizer,
instigator or accomvlice in the matters herein alleged,

"hether or not the charg:s of murder can successfully b=
anvnlicd to the act of destroying human lives upon the commence-
mont of war is a matter which has becn treated in the general
argument and will not bz further discussed hersz,

The accused's advancement to the position of Chief of
the Vilitary Affairs Burcau dates as of April 20, 1942 and

will be cornsidered in the followving group.

III. CONVENTIONAL WAR CRIMZS AND CRIMES AGAINST HUMANITY
(Counts 53 = 59)

The Prosccution has consumed a larger portion of its
time under these counts in dealing with the com~ission of ¢
the individual acts which compose the alleged var crimes
against humanity. The legally all-important pronosition of
connccting such alleged acts with the responsibility of this
accused has failed of proof and the evidence offered therefore
is of a weak and varying naturc which can not but he corsider:d

a complet> failure of nroof in this regard, .
]

%
The heartbeat of the Prosecution's case against this

accu

B

sed is that he, as Chief of the Military Affairs Burecau

e—p———
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commencing Anril 20, 1942 as afor:said, was in charge of the

Prisonsr of ™ar Bureaus. This allegation of the Proseccution
hés not heen substantiated hy the evidenc> offered but in
fact has »e~n disproven by their own witnesses and documants.,

Exhihit 92 describas the set-up and origin of the Prisoner
of "npr Internmont Camp and Prisonar of War Information RBurcaus.
The Tribunal should take particular note of the use of the word
"hureaus"., In this document are contained the words and I
gquote: "Th=: Prisoner of War Information Bureau shall be under
the jurisdiétion of the Minister of War.," A like statement
is contained in reference to tha Prisonsr of "ar Internment
Camps. They were thereby given the rank and dighity of
burzavs and so designatcd as such,

The witness TANAKA on Page 14346 said "There is no bureau
in War Ministry which is under tha2 control of the Military
Affairs Bureau. Th2y are all under the jurisdiction and
control of the Minister of War, The Prison:r of War Information
Bur=au 1s a special existence in Japan and is undasr the control
of the Minister of War,"

In connection with this line of thought, the Trihunal
should carefully note the tostimony of the witnoass TAITAFA
that UEMURA as Chiaf of thﬁ Prlsonﬁr of War Bursaus was 2

S — PSR
Li“utﬁnant Ge nnral and sunorior in rank *o this accu39d

Therefore the proof before the Tribunal as to the relation-

ship between the Military Affairs Burcau and the Prisonsr of

War Bureaus can well be cxpressed in the words of theair oﬁh

witness TANAFA (Record 14404): "The Prisoner of War Infor- .
mation Burcau was estahlished as an outside bursau attached ‘

to the War Ministry."

The cvidence further shows the nesds of the commanders
of Prisoncr of War Camps were communicated dircctly to the

Prisoner of War Information Burzaus where the mﬂttors pertain- : {

ing te the Prisoncrs of War werc disposed of.
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Proscecution r-lied vvoon ths testimony of witness SUZUKI
to show that protests relative to treatment of prisonsrs of
war deliverced hy the Swiss Lagation to the Japanssc Government
wcroe connacted with the accused SATO. Thzir att-mpt has beon’
nighly unsuccessfvl for the evidencc reveals time and time
again that the duties pertaining to the handling of prisoners
were in the hands of the two bureaus ¥nown as the Prisoner of
War Information Bureau and the Prisoner of War Administration
and/or Control Bureau; that the protests were sent directly

to -them.

The witness is of the opinion that conies may have been
sent to the other bureauvs (Record Page 15524) hut this, in and
of itself, does not put the accused SATO in a position dis- ‘
similar to that of any of the Rureau Chiefs.

The burden is on the Prosecution to prove these things
and their failure to do so can not be supplied by implication ‘
or innuendo. The evidence should he clear 2and concise. But
by whatever rule the Tribunzl wishes to apply in judging the
sufficiency of the cevidence it is demonstrated that in regard
to the accused SATO a conviction can not be sustzined by the |
evidence wnrescnted,

The witness TANAYA has admitted that he was in charge of

the Military Service Bureau of the ™ar Vinistry and that friction
existed hetween his hureau and the Military Affairs Bureau.
Therefore the Tribunal should take into consideration the

possibility of biased testimony on the vart of this witness

which may he retalliatory in a sense. (Record Page 14343)

It hns not bzen the ?ﬁroése of counsel to take each
count separately for the reason that it would be tireseme
snd repetitious to state and restate simply that there has
heen a failure of proof. Therefore this accused incorporates
the arguments hovetnfore made by counsel in reference to

general matters ~nd statements pertaining to law relative




to the Indictment,
Relying unon the Tribhunal at this time, at the close of
the Prosecution's evidence, to weigh th2 value 'and nature of

the evidencc offecred, and to rote the lack of evidence, in

)

reference to each and every count the accused SATO renews

G

his motion th»ot *th2 Indictment be dismissed and requests
that he e not vzaqvired to go forward with evidehice in his

behalf .,
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MOTICN TO DISIISS

NOW COMZS SIIRLTCRI, Toshio. through counsel and makes and enters a formal

motion to dismiss each and every count of the Indictment heretofore filed in this
matter as pertains the said Defendant STIRATORI and in support of said motion

submits the follonwing facts and contentions:

GROUP ONE ~- "CRILIZS LGAINST PRLCE"

With reference to Counts 1 to L, the Defendant STIRATORI was, duringz the time

such offenses were allezed to have taken place, a career diplomat serving in the

ForeignVOffice of Japan and had no activity, whatsoever, relative to these counts.

The highest position held by him during that part of the period to June 1933 was

———————————,

Chief of the Information Bureau of the Foreign llinistry under Baron STIDELRZ,

e e e ——————————

then Foreizn Minister, in which position he exercised a conciliatory attitude and,

according to Baron SHIDEILR.'s own testimony (Page 1356 of the record dated 25

June 1946) as a Prosecution witness, cooperated in every respect with the Baron

in an effort to stop all forms of military aggressions

,ﬂ
Inasmuch as these counts cover from January 1, 1928 to September 2, 1945,

it will of necessity require later refereﬁce fo various dates and the correspond;
ing activities of the accused during this period in later parts of this motione.
Inasmuch as the Defendant had no connection, whatsoever; with the charges containf
ed in said Counts 1 to L, the same should be dismisseds

Count 5 relating to world domination by the Tri~Partite Pact and the planning
and conspiracy, thereof, will be discussed later in this motione

Count 6 should be dismissed on the grounds set forth covering Counts 1 #o Lo

fith reference to Counts 7 to 17, it is called to the attention of the
Tribunal that in Prosecution Txhibit 125, it is shown that the accused was
relieved as & diplematic adviser in the Foreign Office at his own requesf on x

B

July 22, 1941 and thereafter was never again connected with the Foreign Office or

s
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with the Governments That is to say, inasmuch as he had no part in the Govern=-
ment after July 22, 1941 and the alle:ed offenses occurred December 7, 1941 and
therea;fer; Sélé 6§unts 7 to 17 should be dismissede

71ith reference to Counts 18 to 26, the alleged chergzes are contained in said
counts against specific Defendants which zroup does not contain the namé of the
Defendant STTIRATORI, and it is assumed that in view of this condition, said
counts do not in any way involve the accused SIITRLATORT. However, for the seke ®f
clarity. it is requested that his status in this regard be officially recognized
by the Tribunal.

With reference to Count 27, that pert of the same rclating to waging
agzressive war between September 13, 1931 and September 2, 1945 against the
Republic of China should be dismissed for the reason set forth covering Counts
A e i,

Mith reference to Count 28, the same should be stricken f rom the Indictment
in that this count is covered by Count 27 and is only repititious,

7ith eference to Counts 29 to 32, the sams should be dismissed on the ground:
set forth coverinz Counts 7 to 17.

7ith reference to Count 33, inasmuch as said count charges specifie indi-
viduals among which the numekof the accused STIR.TORI does not appear, it is
assumed that the Tribunal will not consider this count as pertains to said
accused. Iowever, it is requested that the Tribunal teke offiecial cognizance
of this circumstance.

Count 34 should be dismisscd on the grounds set f orth covering Counts 7 to
170

Count 35 should be dismissed on the grounds that from .pril 1937 until
September 1938 the accused was on the waiting 1ist at the Foreign Office and had
nothingz, whatsoever, to do with governmental operations as shown in Prosecution
Exhibit 125, and further that seid ¢ ount designates specific persons among which
the accused STIR/TORI does not appearas

Count 36 should be dismissed due to the fact that at the time of the alleged
offense contained in said count, the same being the summer of 1939, the accused
was in Italy as shown by Prosccution Txhibit 125, and further that said count

designates specific persons amonz which the accused SHIR..TORT does not appeare

O e




GROUP TWQO == "MURDER"

Counts 37 and 38 should be dismissed in that said counts contained cherges
allezing offenses by speqifip individuals among whom the mame of the accused
S'IRATORI does not appear and further, being a career diplomat, had nothing,
whatsoever, to do with the allezed atrocitices contained in said counts.

Counts 39 to 43 should be dismissed on the grounds sct forth covering Counts
7 to 17 and Counts 37 &nd 33.

With r oference to Count L), the samc should be dismissed on the ground that
the Defendant wes a diplomat and had no connections or functions of a military
nature, whatsocver, and at no time advoceted or became a part of an&rcoﬂépifacios
to murder prisoncrs of war, or crews of ships destroyed by Japanese forees, or any
other sueh alleged charge as contained in said count, and there has been absolutely!
no cvidenec, whatsoever, introduced to conncet said sccused with such atrocitics.

With reference to Counts 45 to 52, the allezed charges are contained in said
counts against speeific Defendants which zroup does not contain the nemc of the
Defendaent SIIR.TORI, and it is assumed that in view of this condition said counts
do not in any wey involve the accused SHIRLL.TORI. However, for the sake ef clarity,
it is requested that his status in this regerd be officielly recognized by the

Tribunele.

GROUP THRET -~ "CONVINTIONLL WiR C ILIAS /D CRIMES JG4INST HUIMANITYM

“Tith reference to Count 53 to 55, it is brouzht to ths special atiention of
the Tribunel that therc arc specific persons named in said counts among which the
neme of the £ccused SHIRATORI does not appear, and further thet these munts come
within the province ef grounds for disﬁissal as scet forth herein covering Counts
¥ b0, 17«

The weeused throuzh eounscl has substantiated the motions covering all counts
with the cxecption of Count 5 relating to a zencral plen of conspiracy between
Germany, Italy and Japan. Said accuscd asks that this count be disnissedy and in
settinz forth the grounds for such dismissal, it will be nccessary to relate not
only his activitics whilc .mbassador to Italy, but also to give & brief resumc! of
the aetion of the acecused prior to and after such service as .mbassador to Italy w

AE @




and set forth precdominant facts that exist rclative to cxhibits horctofore intro-
duced in evidenee by the Proseccution relating to the eccused's activitics in this
regard:

Prosecution Exhibit 125 shows that on June 2, 1933, thc accused was
appointed Minister fo Sweden and that on Junc 28, 1933 he was cssigned to
similar service in Norway, Denmark and Finlend; that hc continued in this
capacity until Lpril 28, 1937 when at which time he was relieved of this
assignment; that thereafter f rom /,pril 28, 1937 to Scptember 22, 1938 the
accused was placed on the waiting list with no dutics, whatsoevor; that on
September 22, 1938 the accused was asppointed .mbassador to Italy by UG..d,
Kazushige, the then Foreign Minister. Horever, before his arrivel in Rome,
UG.IZI resigned as Foreign Minister end 4RIT., Hachiro replaced him in this
position; that the accused did not arrive in Rome until Deccmber 29, 1938,
and immediately thercafter the entire Cabinet fell on January 3, 1939 with
HIRLIUM:. replacing Prince KONOYE as Promier,‘mSo in view of these facts.
that is to sy, a new government havinz becn sct up after his appointment,
of which the Court has amplc evidence, it is impossible to believe or cven
consider that the accused was appointed «mbassador to Itely for the sole
purpose of promoting and concludinz the Tri-Partite Pact as alleged by the
Prosecution,

In various excerpts from CL.O's diary as submitted by the Prosecution,
being Prosecution Exhibits 499-i and 501, the Presecution endeavors to show
that the accused was attempting to conclude scid pact. ERExhibit 499-«. is
dated Jenucry 7, 1939, and inasmuch as the Cabinet fell on Januery 3, ly39,
it camact be successfully concluded that the accused had any idea, whatsoever,
of the attitude of the new government as pertcins this pacte. Consequently,
this exhibit or evidence should be concluded to be without any basis of
foundation. 4s to Exhibit 501, another excerpt from CILNO's diery, it should
be concluded that CI.NO was unfemiliar with SHUIR.TORI's attitude or functions

snd, consequently, spoke vwhereof he knew not, inesmuch as in the middle of
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the second peragraph on thz entry of llarch 3, 1939 CI.II0 writes as follows;
#0SITIIA end SIIRLTORI have refused to communicate through official channelse
They ask Tokyo to accept the pect of alliance without reservation otherwise
they will resign and bring sbout the fall of the Cabinet." The absurdity of

this statement appears upon its face, end we have to this day to hear of

any cabinet or government falling or even tottering upon the resignation of /

any amnbassador. g
iccording to Prosecution Txhibit 125, the accused SHIRLTORI was ordered
home from Rome September 2, 1939 and arrived in Tokyo on October 13, 1939 and
that on January 9, 1940, wes relieved as Jmbassador to Italy. He rcmained in
an inactive status in the nominal role of .Jmbassador with no assignment on
one~third salary until August 28, 1940 when upon his own request he was
released from this duty. On this date according to said exhibit, he was
appointed adviser in the Foreign Ministry and his activities thercafter bring
us to various proscecution exhibits heretofore introduced relating to purported
communications from the German imbassador to Japan, one Eugene 0IT, to the
Germen Foreign Office. The Tribunecl should bear in mind that OTT for a
number of years tried to conclude an zlliance between the German Government
and the Government of Japan, and romeinced as Jmbassador over a period of
several years. Durinz this time, he sent glowing and enthusiastiec coumunica-
tions to his Govermment deseribing the progress he was making and in a
number of instances mentionod the aessistance he was obtaining from the
accused SHIRLTORI end also from time to time enumerated thc power, authority,
end influcnce that the seid STIRLTCRI carried, but upon consideration of the
fact that over this lonz period of time the said OTT was able to accomplish
absolutely nothing in the way of eny allicnce between his Government end
that of Japen, it must upen its face be concluded that the sa%d OTT sent
communications which belicd the facts and distorted the truth in an effort

to conceal and cover up his own shortcomingss
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T i. Purther brougit to ths attention of the Court thet fully one year
elapsed from the time SHIRLTORI left Rome in September of 1939 until Sgptember
1940 when thc Tri-Partite Pact was concluded betwecn Forcign Ifinister MLTSUORS
and the then German Spocial Envoy Heinrich STAHIER. It is the conténtiéﬁ of
the Derfonse and should be the gencral knowledge of the Tribunal that
Jmbasseador Hein;ich S‘ TLER. who -first ceme to Japan as a Spe01al Envoy, was

o IR, A T
sent here by his Govermnment to aeturmlnﬁ what the true facts werc and indicated
very strongly that after such a long period of time and after such glowing
and enthusiestie reports from the said OTT; as aforesaid, with absolutecly no
results, thoe Germen Government wes likewise cognizant of the feect that OPT

St e
had been *"doctoring® his communications. ..s to the conclusion of said pact,
; i 4o RS R RS2

we think the Tribunal will ftake judicial notice of the faet that Foreign

Ifinister 1..7SC0K.. was & man of otrong and’domln,vrln/ will end did not seek

Wi
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or considor the edvicu of anyone and acted aboolutoly upon his own volition

ani that the aceuscd, as adviser to ILTSUOXL, was ncithor considercd, required,

ner otherwise used in eny respeet, form, or menncr as an adviser of the said

15 7500IG and in his said czpacity, under the circumstances, wiélded no in-

Iliaiee, whatsoevar, on the Forcign Poligy of his Governments,

e therefore request that all communications of said OTT herctofore intro-
ducod by the Prosecution be adjudged to be not founded on feets but to have been a

tuce end a shcu on the pert of the seid OTT to cover up his failurcs end short=

ittt

,omlnuo.

The Prosecution has made a srect deel over veriocus written articles and state=

e St

) havc becen Jrlttcn or m:ﬂu by the Defcndant S*IR.”ORI. but at no

ments alleyed

| e

time have they introduced any cvidenece to show that any articlz or spiech medo

by the said accused wes in behealf of or formed a part of a policy of thz Japeancse

xov,rnmunu. Sueh spusehes and articles were strictly the p,rconul oplnlon of the

selid accused und we contend that he was well within his rignu of cxercising thut

BTy BT BT ¥ g
e g S s ol

'raru/ tiv, Jueranteed to cvery man in aviry democrgtlc coantrj in this world --
W AR e | v ca - " TR ORI e 4T

510t of froedom of ,hch end oxprassion, and in no way hes the Progccutlon ’hown
P ¥ ’ 3
prs % e < o . - . ‘»nn--.wn“ e

wueh eprticlos or cpeaches to be a pert of cny ecnspiracy on thi perd of th- J&%ﬂ
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accused or thet such influenced in ony way tho doeision end polieies of the
; Japancse Governmente
It is further czlled to the attontion of the Tribuncl thet throughout the
entire presentation of the Proseeution's casz, the scid Prosccution hes not pro-
duced onc live witnuss to testify ezainst the accusced SIIIRLTORI nor has the
Prosecution produccd even onc sworn stotement against the said accuscds
+nd in conclusion, we wish to impress upon the Tribunal that the Defendant
STIIR.TORI never held but onc embessadorial post, his other esctivities outside of
Jepen being just o Minister; and thet thic ambassadorial post which wes served in
Italy wes for only a pariod of a little over cizht months. In view of such limited
carvice, it is impossible to conceive thet he wes 2 men of such influcnce and
authority end of having such e :roat pert in the formulation end diraction of the

forcign policies of the Japanzse Government es th.: Prosceution tricd to lead the
Tribunal to belicves
Respc;tfully submitted this 22nd day of Januery 1947.
COUNSZL FOR THT [EFEND:NT SIIIR.TORI:
N;RITOMI, Nobuo

SJIUIL.y Shin

HIROT:, ¥ojd

CIL'RLES B. C.UDLE
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If I amy have the pribilege of one more corment.
The Chhhf Chief Prosecutor and his extremely able
end conscientious staff consisting of fine jurists
and lawyers from many nations have performed a trem-
endous task with credit.

That they have failed to make out = case against
t e accused 1s not due in anyway to their lack of
integrity or resourcefulness. No prosecution in 211
history, nor all the great prosecutors of a2ll time
combined here in this court of justice could with the
material at hand prove these defendants gullty of the
acts 2lleged to be crimes upder this Indictment.

Under existing law it is humanly impossible to do so.
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ragreph- T o1 the eceoused OSTIIASS
> ss* the followinz quotation is
taken from page (i), LAppencix # of the Indictment.

REGTE W DED S
o

b

Disin

*Statement of Trdividucl Resronsibility
For Orises S¢t Cut in the Indictaent.

The stetements heielncftor set forth following
the neae of seeh irdividuzl dsfendont constituts
metters upon wileil the Prosecution will rely inter
glic ts esteoplisiin the individuasl responsibility of
tie defendents."

oo T 2
’O o 8 IO 84

The defsndent OSHIIA between 1928 cnd 1945 was,
cmorz ouaecr positions helé:- kilit:exry Atteche in
Derlin (1936); Ambess.cor to Geruany (October 1938
to October 1939); snc aegoin from Fobrusry 1941 to
April 1945."

From Exhibit 121 is cited the followinz vitel dete
rzlied uron by tae Prosccution:

"1634 irxr, 5 £Lppolinted Resicdent Atteche to the
Imperizl Imbessy in Gerameny (Cabinet);
In sccition appointed kesident Officer
in Gc¢rueny of 'the Lrmy Technical Re-
scurch Hecdégusrters;
In addition appointed Resicent Officer
in Geraieny of the Army Alr Eecccucrters
(viexr Zinistry)s:

1938 Oct. 8 Appointea Envoy Eitrcoriinery snd
ambasszdéor Tlenipotenticry in Germeny
(Cibinet);

1939 Dee.27 Lesisned from the regular rost (Cabinet)

1940 Dec,20 Appointeu the Invoy Extreordincry ond
Auwpegse Gor Ylenipoterticry in Gerumeny
(Cecbinct);

1941 Arr.12 Appointed in cddition the Znvoy Bitra-
ordinzxry ené kinister Ilenirotentitxy
in Slovekic (Cebinct);

1946 Feb.l9 Reel ncd from the resulcr post (Cablnet).




>

iong or associat-
Le War or_ any

Q
Motilon Yo Tismics, ~ance 1is mede tc Paragreph 4,
pzge (1), 4ppedix E “he Indlctd it , \h¢uh states
es iollows:

In support of Pzragraph 2 of the zeccused HIMA'S
Cid 3 TR S
cf

"Tt is cherzed =2gainet each of the Defendents,

as shown by the nuwabers given after his nane,
that he wes present et and concurred in the
decisions takcn ot some of the conferences

and cabinet meetings held on or about the fol-
lowing dates in 1”41, which decisions prepered
for and led to unlswfuvl ver on 7th/8th December,
1941."

The record discloses thet the accused OSHIFA was
not present at a2ny of the following meetings:

1. 25th June, 1941 (Lieison)
2, 26th June, 1G4l (Liaison)
3., 27th June, 1941 (Liaison)
4, 28th June, 1941 (Lieison)
5+ 30th June, 1941 (Supreme Ver Council)
6. 2rd "INiy, 1194k (Ifﬂn rial)
T 2o ﬁL5CF*7 1941 (Thought control Council
8. 22nd Aungusty 1941 (Cabinet)
9, ' . 6%n Septenmber, 1941 . (Iaperial) :
16, . 17tn Octoner, 1941 (Ex-Premiers)
i. 28tn November, 1941 (L:aison)
12, 29th Novemb€r, 1941 (ix-FPremiers)

13. ‘*lsti¥December, 1941 (Imperial)
14,  1lst:December, 1941 (Cabinet)

Doe. 527 of the Record re Meefigg 12 July 1940 3
", .....The Foreign Office gave instructions to Ambassador
SATO,.....Ribbentrop szid thet he:could not understend in
the least whet: Japan wes cfter




That the evidence fails to show that the accused
QSHIMA wes within the jurisdiction of this “ribunal
when the ects complained of werc committed. perti-

cularly charge of murd@r, crimcs sgainst humenity

and conventionsl wer crimes; but the evidence dis-
closes that the accused OSHIMA was in Turope £t _all
times when the acts complsincd of were committed,

In support of Para, 3 of the sccused OSHIMA's Motion
to Dismiss reference is mede to Article I, Secc. I,

of the Charter of the Internstional Military Tribunel
for the Fer East,

"ARTICLE I. Tribunsl Established. The
Internstional l'ilitery Tribunsl for the Far Eest is
hereby esteblishcd for the just end prompt triel and
punishment of the mgjor wer criminsls in the Fer FEast.
The peimencnt seﬂt of the Tribupal is in Iokyd.

"Diplomacy is en instrument of Pecace™

Tivic TI1 On Intcrnational Commissions of Ingquiry
ART. 9, In differences of en internstional nature
involving neither honor noe vital interests, znd eris-
ing from a difference of opinion on points of fact,

the contrecting perties, who heve not been 2ble to come
to an agrcement by meens of diplomecy should as far =zs
circumstences sllow, institute a2 commission of inqulry
€bCeseeeesague Convention of 1907.

“Diplomrcy is the art, science or practice of conduct-
ing negotistions between netions, It involves tact in
conducting eny affair, & Diplomet is onc empleyed or
skilled in diplomecy."

Funk #nd %agnalls Standard Dictionecry.

" hen matters of grave importsznce thrcsten the peace
between two nations, the negotiations ere often trans-
ferred to the principels and taken out of the hands of
the zgents é&a in-the cese:

"The confecrence of the Prime Minister of the
United Kingdom with the Chancellor of the Germen
Reich in September, 1938 end the ensuing conferences
of those individusals Wlth the heads of the governments
of France and Itrly, ore illustrstive. They eccentuate
the foct thet where zgrecment is necessary in greve
matters and immediste conccrn as @ means, for exemple,
of srresting the _outbreek of & wer thet appecars im-
minent, the normal instrumfnts of diplomacy availablec
in the persons of embesssdors or others cSSOCicted with
the foreign service mey be supplented by the heads of
the Governments of the States concernedecscee
Hyde Vol. II.  Sec., 410 P Sos

Illustretions: Proposed meeting of Konoye end
Koosevelt.

Mretings of Stelin, Roosevelt,
Churehill #nd Kiang Kei~-check.

Special missions ere usunlly appointed Yo handle
special essignments:
President Teft to the Pope of Rome on
Philippines Cese.
Ito's mission to Germany re Abortive Trie-
Pertite Pact.
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L. The cvidence fells to disclose thet the accused
0S.IMA hcld zny position in tae J-penese Govern-
ment to which cny criminel responsibility was

tttachead, for cets coamitted in the perforiwnce
j i ; but the proof dis-

&OT wiaen 211 of the

t ad &nd thereiore

'__pIIViluJLS &nd

unds 24 +*p Iulbs

Jd-mes WilTrord Gurner in discussing trectment '6f
Giplowstic roprescntetives followinz the outbreak
of ,sorl@ 'y I:

® T} T INEY 0F DIVLOMATIC RATKESWTATIVLS FOLLOWING
TEE OUTBREAL OF VAR,

On zccount of the intens¢ bitterness end excite=-
ment which preveoiled in some of the cepitels at
the outbreck of the wery; the diplometic and cons
suler representatives of ¢neay powers were sube-
jectcd to discourteous trectment znd even to
gross indignitics, in violction of the customury
inwiunities, Fructicclly ell writers on inter-
nctional law holé thet diplometic representatives
£re entitled by & lonz-ssteblished customary rule
of the lew of netions to-heves theirAdiplomstie;
imrunities-end privileges-respected-«fter the-
rupture of -diplomstic r\lctlons end untll they
heve Hed ‘s Tezson-ble time to withérew from the
eneny country cpd return to their own lend.
Durip~ this pcriod they c¢rc entitled-te pro-
teetion und respeet, and it is custoaery to-
provide speeicl foeilities for their-trans<
portetion to the frontiexr of the country from
which tnpy wro withdre wing. 11 -of course,-e
ministur insists on remuining in the cnemy's
country lonzer th:in 1is recasonably neccesscry

for him to withdr:ow, he loscws his dirlometic
imzunitics and may be wide & prisoner of wer."

Gurnsy Internctionel Lew and the Yorld Ver
Vol, I, P 39=-40

Meessvsedin the Unitecd Stites ¢ forcign diploastie
crrescntotive is secorded ¢ll the immunities,
privileges, cnd excemptions to which he mey be
cntitled by internctionel lew. . E€ is immune from
the eriwmin:l end civil jurisdiction of ths United
Stetes wnd cannot be sued, arrested, or punished
by the liws. thercof; e 1is cXempt from testifying
before sny tribum:il whitever; his dwelling house
2na 200ds ¢nd tiac :xrchives of his lission cinnot
be entered, st IChuC or deteined under process
of low or by the loc-l’guthoritics; but rccl or
pereon.l rroperty aeld by him cside from thet
which pertzins to him &s & public minister is
subjcet to the loccl l:iws. The personel iamunity
of ¢ diplom.tic representitive citends to his
nouscnold, 'néd c¢speeiclly to his scereteries.
Gener. 11y ais servonts shire therein, but this
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Continucd (2)

is pnot “Yweys the csse when They ere citlzerns afithe
Urnivid “C?t;s. The stututis on the subject zrc con=-
teined in Sections 4062- 1006 of the Rovisud

ST U8 . v wham st DB S HATH Enox o the ?;'nish

Linister (Eicno y ?“yhngos); Tg. 97, dtn. 18, 190g%

3. Depirtaendilof Stote, File 701.0011/3. - Bizest
of Internciion:l Law H. ckworti Vol. IVy F 514-15

"Deeltred Seerctery Zull, in the course of =

«

stotement moés public on Decuabuer 6, 1935

The leutunity of duly ceccoreGibad forcisn diploactic
Yenresente Gives end wacir stiifs from f1Yost, 4=
Lu¢tl0p, or molestation o o¢ny sort is & prfctico
the necoseity of w.ilct bes Ior wLiny ceniburies Doon
universally rwceognlizsa by eivilized pmetions. It iS
furtieraore & 101" -cet: plished princigle 01 inter-
nttioncl Yew to whick thoe Shericcn Goverpment ass
since the ciriicst d:ys of thc Ropubllie attiched
tuv g1e-test lmcort.nce. This is ovident from the
ct th-t Fourel losisl. tion wes cnzcted on this
bject by thc CCEQILSQ in P780dardins 'tac T rgs
mi

u“u
nistration of Iresiuent Weshinzton,

’"1 ff) [

It shoulk beo-opviots that the umhcmpered conduct
of officicl relrtions bstwecen COL”L‘le Enc tog
cvoicnnee or friction and misunasrstondings which
@y lecd TO seriolts conssCuenCesS ¢rg Qutuﬂﬂuﬂt in
lerze sure upon & strict observemcee O the 10W
or nctloru 1ggfrdind ci.lowntlic lamunity, If we
cro 0 B¢ In ¢ position to Gosind Lyoper Uroituont
of our oun r4*rc~uat tives chiozd, we must ceccord
suel tre.itment tg foreigm roproescntitives ‘inithls
country, cnd Hhis Foveranent Ore nowintentispgiaf

d kltin, Trow its otli- tions unfcer intornetional
layr in this respect.’!

Internciioncl Lew « C. Gl Eyde Vola 2 B 12067=8

BiAn T etwil o) iy rbluryncg geu Lenley O, ‘budson ?Eescs
on Intern:ztion-i Duow?, 2nd 2d. Tages 778 to 208
TLiBASS. ORIAL FRIVILIGES., 4s o conssgucncc of his
peinz the persdopn-l reproiscntative o* nis sovereign,
or, dn-the euse OF & rigublic, of the WwWhole PCUERe

of his ecountry, «n cibisstdor 1ls ‘ccocorded speciil Clge
Linction.™

Inbecrnition Ll ilcw = €. 6, BEygc Vol iR ka9

"OEDMION OF ATUOIC LY G HEEL CUSEIE G euvins bl
divlometic “gunts thus Caisbins ©S cl=ss, 0f Tuw
cognizod leg 1 r1.ats, DU «..ese.ey "G OF pOWLE,
tav Comstitution of tie Unitea Stutes ilitervines
to luy the TounGetion of tiacix cppolictment under
this Governmert, in thosc LOrGss

tThe Prosicente . .. .80011 howe Tower i by SEd wigs
the '(ViC; cné conscnt of the Birube, H0 B.K6 T¥ea=
tic providcé two-tiolirds of the Sciritors proscint
eorn ur- cnd hooshell ‘nomducte, erd, by cng with

the < Gwice . nd conscat of ‘the Sgncte, Snpoint,

L R R e o SRORTRE AN




Taus 1t 1s perecived thnt tho Constitution, speclfys
ing- M. iblissiGors® oaly, ©8 @xtmples-of ¢ clissy Tae
powers the iTosident to #5p0int Lhio8G4ss vsrsWiiotn
weKing the 111 taent of thoti subjcCteesessato LHE

CRlgoney of cuplisutEoYzing et of Conarecaa. i .ot

C: sls on Irt i tionsl Lew = 3tnley 0. Hudson
d2Ed . "By cnd - 774

ivilegos ond imamnit
relsn Giploa Gie C
uls In like gugroc, L

C

\.4
h T etur o Lbiehins thel®

Intsreibionsd Liw - Chis, & Fepwiek) 2nd 5oy
5
=5

snt time, the chici Glifercnece butween
“f Aiiboss:Cor tpa £ liinistour is onc ofF Tank ind
LT oGO aRle o fn cors.cuuwnc. of his biing the pix-
sonel r<proscnt tive of his sovexroisnoor, in the

o - M e AR i f thewbol o poopke 01 his
country, in Ambos r is cccordcd snceicl dis-
Eiretliory

The auerigen winiater Lo thCiUnion of Souti ATrice
reguceted th't thc Deprrtacnt turrnitsn him with cny
Goiipitions of Maiplom tic tzepnt™ conirdrud in
A.xrictn Yow irn corneetion with discussioans which

fo wWis Dovizs with th, South Afrxicin Do “xr .ot of
Extoerrel ATt iys in Pooryc to il wtito NUEginciens
Frovide for the Immunitios of the Diplou-tie Lzcns
end Constul T DIficers of Oticr Stites dn ' The Enion e
Tuie Oop. TRaint rvglivc sh: t under tns lows of tho
Uriteé 9% tes znd stonding l“tIuCtlJ“S of the Do-

P rliwent tic foilow 1r" pirsons wuro 4Qocineé 0 goms
witpdir thu eefliniti of 'uJTluu tic officursts

'£aib. 88:.40TS, ZNVOyS, BEALY coréin Ty, kiristors
Blvm*.otvL»L Yy, i.dinisters Roslacvnt, Conaissionurs,

?
Chrrocs GYTAIT i¢bs, Couns.lors, Agcints, "nd Scerc-
B.rics of Embossies i Ligutions.,®  TU cegdias

'You spouid Soint out, however, thotywbhilc ALt @hes
*Io not ipcluduc in the forezoine definitior thcy enjoy
diplow: tie lumuritics in this counitry inelucing IPGo
wabIy privileges and for &1l dntents Lnd pUrpos.s

they ¢Te wssiudl-tid to vthor clplon: tie OfllCuIS.'

"On. o geferolisubgjoet ofdipiorTwit i es Is, scu:
FLIICr spdG EudGson, Collgetion ©f tTac Dinlowctio ung
uu‘ Sl ¥ Loow8 2nd R ,uJ tions of Virious Countrics

ic el rveiTd dr it comdcngiepn en
T knd Tamunitios®y 26 4,7 T 5
:dor, curiclesl Bisg s of Dl}lOm tic

ow, Guide to D*blon tic Pr-clice

& eanyention on 4
2 T wsy AT iI“. 19280
fap¥iesn Stotes, 19
22 BB T E . Suvp. A
not PerEy,

ploc.:tic officcrs wis dopteld
i Internction:l Confcrinee of
ginrl Aet (Eiburn: , 1928} 1h3s
8) 142, Pas Faltie Stiibes e

et | &)




L. - Continucd (4)

Dizest of Infern tionid Iew - G, E. E ckuworth
Vol IV Prges 3693 - 394

"(c) Diplom-tie sgents of tho first roank, .mbsss dors,
lugetes,; nd nurelgs "ro¢ Thesreticclly beld o eos
»pIuppDL the porsor Tnd m: josty of the zecruditing
SOVNGE U180, In st tés rocognizing the pepel Supresc ¢¥ys
the legll reprogsentabives iy b given procedence in

thelr elesSaet

Intornvtionid Tow - SdalaGe Ailseon Z3rd Eds
F 169, Sce. 59

*Cert-in porsons (re¢ by proctice sxempt frem forcoign
- Jurisdiction, :n@ ¢r¢ under tho uthority of tho st ia
to which they owd  1lcgiinesy &8 In tho e 8¢ of ¢

diplomet : nd the pcersons connceted with his suitc.™
T.ge 132 = %ileson Interpn - tioncl lcw

upccording to Art. ZLVI of #he H:. guc Convention of
1907 for the y:eific scttlumcnt of intoezn-tioncl
disputcs, amcembors of the tribun'l sclieted from the
poracnent eourt sh: 1l *In Bhe 'excreiac of thelr
dutics ond out of thiir own country, cnjoy diplomctie
rriviloges Lpnd immunitlies® ™

Hyde = B 3232 Vol XX

"In 1933, thoe Depsrta.nt of Stoec deelor.d th-ot TUndes
custom-ry Intcornrtion 1 Liw, diplom: tic privilcges
:nd-iamunitics <r. only conf orrod upon - woll deftn @
cliss of p.rsops, ncmely, thosc who <“ro scnt by one
gtzte Lo ~nother on @iplons tie missions’.

Eydc = P 1234 Vol II

nlt dis signifie-nti.e..t8: & (mong Ehoe Tulis ip whieh
strtes cne the politie 1l cvntitics which prcecdcd them,
h: o sipe. Bl cirliuest tinmes boun TFocy GO wequicsce)
were thosc pertiining to ®he troectmept to be sccordcd
diplomr tile ofiiccrs.”

Eyde = P21y oyt 31T Hab 3 ¥

Art, 15 = Py ft Conv.ption of tho Recscirehiomn
Tatorn: iomdds T w

NLacn nombex of &, mission, ¢ wombor of his fomil visss
is on routce to or from his post in the reeciwing sti e,
¢ &hir8 st te sh. 1l pormis his Bropsit cpd skl

ccord him durins the txr ' nsit, such privilceges e

o

inmunitics 8 re¢ nuCLSSLITY to £fr.01130 B 1t. ek aun
cudson Ciscs - Internitionsl Low = P 794-5
Lrt, 19 - Convention on Diplom tic Officcrs

#Diploak.tic offiecrs nre cxcmpt from - 11 eivil or
crimin:l  jurisdietion of tho sttt in which they exs
gercaiteds thoy my not, =xc.phb in c.scs whon Quly
cuthorized by their governmont weive immunity, be
proscveutcd or tricd unlsss it be by ®he courts of




Continucéd (5)
th.ir own eounEry.®
liuGson Ciscs -~ P 799
Coneccrnin: Sritish Commonwe: 1th of Mations

‘Divlomstie el tionchiy wis born in ER -1 NG Ses s
X oo Ly i duly 14, 1520 bitween Iiinry VIIT cnd
CA4llu~ ¥ providgeda th:it "en ¢mbissréor im ordin. Ty
e in both KinzgGoms for confidenticl

-25 ki rd T.ce resided in Venice with the
tltlb ‘L' it e8r dor in XErly*."
See Dig LD rbie Frivilege = 3 Combridee Low
Journed E929 P ALY
+ Frelinzhuysen, Secrastcry of Stite, in lizh,
C; 1. Ted TH'L 1% vos on hlstorie.l fcet th. ¥ the
s0~c: 11ed person:l represcnt.tive cn..xicter ¢G-
herinz to .n ¢mb:ssdor ws coupatible with the
regentitive of ¢ republlicg..wiXYeR TAless OF

the. mbrse: dor is sunpuvvd to represent -
therc rowiins the co“”_r.t vely Qlu_lu guestion, whe-
ther he is the repressnt-tive of the Fresident of
of the people, he is in frnet, bothecesvronses®

l—{ Cf-\.

P.o 6 Y47 - Ecsis for Dirlowstic Inmmunity - Ogdom

"Tho eppolints, and how is the Foreign Service entered?"
Moore, 632 dyde 418, “ilson 60
U.S. (onstitution, irt. i¥, Beec, 2

U.8. Code, 1926, tit. 22
The Americen Fa cign Service; Generel Information

Shaw, The Foreign Scrvice ~nd How to Prepere for
It ' B.S. P;oss Feleese, No. 427, Dec. 44,1937

" igmore Pcrt : §

" herton, I, 92-98, Moore, »F 660-666, 711-714
Tydc, P 4°3-438, - 1lson PP 54, 65

U.S. Code 1924, tit. 22 PP252-255
T7.S. Diplometic Instructions
Farvard Resecerch, vol. II; also, A.d.I.L. ZIVI,

Suppl. 19 2nd 193
" igmore Part I
Jennings, "h\ Ceroline end lcLeod Cases,; A.J.I.L.
Xixii, 82 .
igmore Pa rt X,

Wi

-




The evidence fails to sustain the charges con-
teined in the Indictment, but it does establish
that the accused OSHIMA was the personal repre-~
sentative of the Sovereign of Japsn and thet his
ects weré not.personal but tThe acts of state,
therefore not punishable under internstionel law
by virtue of their very nature.

"pAs a consequence of his being the personal rep-
resentative of his sovereign, an Ambassador is
accorded specisl distinction.”

Hyde - Internationel Law Vol. II P 1309

M. ee.dn ambesszdor is the highest renk of diplomatic
agent and is considered to be the personsl represent-
etive of his sovereign or the head of his state, while
the minister is the representstive of his state."

See Digest of Internationel Law-Hackworth

¥ai. 3V P 394

Also Vilson on International Lew-Diplomatic Agents

P 169 (&)

"The privilege and immunities of diplometic agents
are so well esteblished that few questions erise in
connection with the head of the diplomatic mission
or his subordinates.....the more practical principle
of recognizing certain definite exemptions belonging
to the diplometic eagent, based upon the necessity of
securing for him the fullest possible freedom in the
discharge of his officisl duties,"

Fenwick Cases on International Law - P 605

Art. 7 The officiesl position of defendants, whether
2s heads of state or responsible officiels in govern-
ment departments, shall not be considered as freeing
them from responsibility or mitigeting punishment.
Nuremburg Charter

I .
Compare with neither the official position of the
accused at sny time of en accused, nor the fact thst
an accused acted pursuant to order of his government,

or of & superior shall OF ITSELF be sufficient to free
sucit z=zevsed from responsibility for any crime with
wiiich we is charged but such circumstances.cecesceos,

Tokyo Cherter




The c¢vidence Fod88-to shos $h-t ©s - diplom .tic =gun®
of J pn the 'ccuscd OSHLLA Treecived instructions 1o
do ‘nythinz which w s buyord custom ry diplonctic
protocol, or beyond his cuthority - s Amb .ss.dor; but
hos ¢st blished that all ncgoti-.tions cnd instructions
woeTe 1n compli mee with the cst. blishcd policéy of
Jd.p.n :nd in conform:nce with the l-ws of Jzp.n nd
with Intern tion-l Liw,

T DULILS OF £ ALBASSADOR ALk QUTLIFED LY THE LATS
Or ALL Y&TIONS, IOk E.A4llLE:

*Diplom tic ~gonts hsve, within thc countries to
which thcy (rc¢ reercdited, four m jor functions to
Deriorms

(¢) To est:blish nd m int:in friendly rclotions
betweun the _overnmosnt of the United St.tes
.nd thc govoernacnt .nd pcoprle of thut coun-
try;

(b} To Xeup thc Amcrie:n Government promptly
<nd :ccur: tsly informcd reg rding politie:l
.nd econoinic dcvclopments (bro:d zifccting
its intirusts;

(c) To cxtend protection to Amcric-n eitizens cnd
to prowmote Jjust Amcrie n intorcsts in cvery
Proper i nnor;

(d) To interpret f:ithfully the vicuwzoint of the
Amcric n Government in -ny question =t issue.

esenesDiplom . tic officers h: ve to de-1 with the officers
of the governments to which they «re. - corcditcd.csoes

Sce Diplom~tie ~nd Consulir Laws - Feller ond
Hudson - Vol II P 1253

2. His M .jcsty's diplom.tic reproescent - tive is, subjceet
to the control of the Scerctiry of Stote, vestced with
full : uthority over consulir officcSsecessif thc in-
structions b¢ @ intaincd then h¢ must obey them. :

Mo c¢iprcss instructions of diplom tic :-gent the
mb’.s8: aoxr ‘is sct out,

Diploar tie -nd Consulcr L:ws - Pcller, etes
Yol= 1 "€Rh ¥y F 13

Cill& . Art, 5. Lmblss . dors; €ltesecsssiil comply
with instructions of thce kinistry of Forcign Aff:iirs
in periorming diplom tic functions bctwecn Chinc ond
the nations to which they cre :ceredited nd in

supcrvising members of the Stuft 'nd Consuls under

their jurisdiction.

£rt. 9. AtU chcs sholl comply with the orders
of thelir supcriors in hindling correspondence, m:rking
investig tions +nd m king rcports,
a Vol I P 21

,-/L,-




6. = Continucd (2)

U.8:8.hs Flepnlipotenti ay siprescnt otivied, suives

ceroCited to foreign governments, sh 11 be roe-llcid
.nG -rpointud by decision of the Contr-l Exccutiwve
Committve OF The U.S.S.H, vrnirslitters conferring
full powers on chicfs :nd members of dcleg. tions
ypointcd for nczoti tion ‘né@ conclusion of triitics
sh: 11" be sisncd by ‘the Tresidornt - pd Sceretary nd
countersisncé by the Pcoplcs Commiss: r for Foreign
AT irs, "o spceific powers or instructions
covircd., -

Id, '¥oi 3% -2 1196
VETERILSIDS o Eefore-lu ving for thoiir posts, the
Caicfs of our perm ncnt foruign missions will reeeive
the nueiss ry ecrvicc instruetions,

Id . Yol Ek F 62

For similcr provisions undcor J p ncsc L wsee
note on #10,

Duties of # diplomat?
U.S. Instructions to Diplomatic Officers
“igmore Pert I. No, 39



The cvidenec f.ils $o show th t thore w s ~ny cifce=
tive ¢oll bor-tion between the 3Fc¥mn 'nd J p nese
Governments, or milit.ry or n v 1 foreccs; but proves
th: t the rilotienship between the thwo notions were
cro tod By BEeIEIoS, :grluments; ‘nd :1li:necas,
wntixud into throuih the ost: blighed government:d
ca.nnclsa

TEEATY OF COMLELCE A'D NAVIGATION 20 July 1927 -t
Tokyo.  SlshaG B Forcignilinistcr Ziiehi Mo ke
for J.piny cnd -Amb: ss.dor Soll for Goruspy;

I-CONMINTERY FLCT 25 Fov, 1936 .t Berlin,
51" cd by Amb ss cor kintomo Mush:koji for J:iping;
Arb ss ¢or d. Von Ribbontrop for Germ ny;

n

At

OJ(

FEOTOCOL ZET.EEX JAPLY, SERMENY AVD ITALY 6 Fows
1938 4t Rome, Signud by Amb:ss:dor Lis.cki Forb.
Tor &.p n; by Jd. VYon Eibbuptrop for Gern'pyy and
by ﬂurvlbn Panister Count Cicno Tor Etoly;

. e i ' A

CULTURAL AGREILENT . 2 Wow, 1937 <t Tokyo

Sizned by Forcign linister H oehiro Arit - for J: panj
né by Aab ess dor Euzen Ott for Germ ny;

TRI-TALTITE FACT 29 Scpt. 1940 at Berling
Siznc@ by Amb .ss. cor buro <urusu for 4 Din:
by Foruign DlLiStvI J. Von Ribburtrop for Geris ny;

"nd. by Forpleu Mipistor Count Ci-mno for Itciy:

(12

TROTOCOL COFMC:RX' DG THL HATLY SION OF THE AFTI-
CO.INTEIYT FACT Sizncd by Lmb. ss: Gor Ziroshi Oshime
Lt Berlip on 25 Nov., 1941. Approved 21 Fow, 194k
t Tokyo. Forcisn kinister Von Ribboentrop siined
for G.xainys
TLALY BEF. LT FATIF . GERRELY YJJE ITALY = ¥O
SUFLEATE FiiCl TACT  ADprove t Tokyo on § Due.
194Y; sizned by Hiroshi Ocnlu on 11 Dee. 1941
for J.p B .nd by Axb: ss.dor Alferi for I.1¥;
nd by Livlstcr Yon Kisbunbrop for Gera by
eelde@ for d:p.n -t Frivy Council Mootivg Te-
ported & prec 6355 of officic i Tebord;
i L ITeaRY AGRTESTET © Goray Yy d4-Fpn cnd Ie:dy
13 ¢ .o« Y942 ¢t Burlin,
Signced by AGmir: 1l Nookuni Yoaur: for J.p:n; by
sporcdotkehivo B azi i for J4.pea: BY Genoxr X

Ecitel for Guim ny:  nd& by Gopersdl M yErs-1Tox - Builyg

SCOPOMIC ACGREENT - Guyrmeny +nd J.p-n-od Beriin

20 d 0. 1953,
Si_n-d by Amb ss wor Oshim: for J.p n ~nd by Forcign

iinist.r Von Eibbuntrop for GeXu ny;

AGERIENTS COUCRRI™G COFYRIGETS Gorany ‘nd J:pcn
b Buriin om0 uuly L9k 3
SEoh u by qu bcr Shin S kumc for J pvmnj =nd by

*In Intern' tioncl L:w, tre.tics bor in some Tespuchs
elose un:lozy to contrichts of Munieip 1 L;W......
trectics b ve beon rosorted to by nuticns fo¥ 186
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protietion or promobich O miny intur.ostSyesssnstibeCs
howoe bocn obliged to doicy thimsclves two by two
or ir sidd mrours, wh Tt the ‘eopmunity of povions =8
whiole hes Becn unible o dos  Sines tiac gefunss of
n tign-d wadstirce is tHe PPiucry int.r.st oFf *¥CRF
stite, Gho @mest lmpyorittn®t h-we boon Vhose ©f CEil. neg
by which the prrti.s h-ve cttempted to rocore & me SUrS
O0f ITCtcetiONecee. .fOr thimsclives which the community
of n-tdong, dn i%s cxisting st te. of org niztlon, w.=
un.ble to furnish,."

Fenwiek Toxt - Intiwn tioncl L.w = P 326

*Interh idon 3 ITow h-s long recognizod s onc of thu
distincuishing tests of intern: tion:l personclity th-t
the strte posscssing it should be :ble to contrict
frucly with ogther stites. At the s me €ime iU his
reeognized th t : sovereign st te, Or st tc holding
Tull wembershin ip the community of n tions, mey .8

m:tt.x Of Tret bird itscif “by one tro Ty not o
ebter into’ (nobacr thrt might h:iv. the sffccte which
the prriics orec thit 1t would be desir-ble tolpre-
voHt

Fonwick = Prgis 331-332

The distinetion betweern tre tics burrs merely to the
nimbere: Interhotion: 3 Li-w kftows no'formel el:ssifie=
Glen of TFrc Bilcs:

Fonwick - F 330

"rior to doevilopuent of modern constitution-l Zovirn-
aonte Bhur wW: s eleor rulc.of Iintorn tlon. 3 W S 0
the gents @.leg ted by thelr governm nts to nizolic Bo

tro .ty must a-ve full pow.rs to concluce - binding
teroeltonty < - Sines the deedinion of the Iopn - reh' w: o Figd
from the st.né oint of doacstiec 1w it wis only nices-
s.ry 10r alm %o . uthorizc the npent $0 Cet in his noge,
nd : sreciubts bor Ping Bhe sign tare of The rgent boe e
bincing forthwith,"

€

- -

Femwlek - P 334

Tobe™ All Tr. . tics must be pprov.d by bhe Priwy
Counecil i J p:n, prcvious to thcir signing by diplom . ts.

AR § b vy o131 Bredsos oy eonsladcd b Ehs
Empcror throuzh his plounipotinti-rics {Artiecle XIIT of
. pncse Constitution)s

Tmueri.l 'sinetior must bo obt incd bouiorce signing.

Euporor must consult tac Priwvy Council beforce giving
his s nections,

Art. XITI providess: PThe Empcror docl ¥os wir, ajkes
put Cu, - ~nd concludcs v rious troibicas™

Art, VI oi the Imperisl Ordin:nec op the, orginiz-tion
of Thie Frivy Couneil:  MThe Triwy Conmeil 8h. ¥l Bodd
deliber: tions - nd present its opinions to the Emperor
for his deeisions on the under-mentioncd o bioeret ssas
6 Conclusion of Int.rn: tion:l Tre tiiss

5 t’.?)‘




#, The proof fails to establish that any of the acts com-
nlained o1 1n the Incictient were perrormed 1Nl 4 manner
conftrary To Internacional Law and dustoil; DUt The Tacts
prove that the acts complained of were performed in The
manner required aad prescribéd Tor the conduct of am-
bassadors in international relationships by Ifnternational
Taw and custom, e

"The functions or duties of the diplomestic agent are
brimarily determined by the nunicipal law of their hom
states,..a group of functions brines the minister into
direct and officiel contact with the foreigzn government,
Here International Law intervenes to prescrite certain

ules of procedure and to impose certain restraints...
in the interest of promotin~ cooperation and preventing
friction between the two covatries..«..

"In no case may the diplomatic representative negotiate
vith any other officer of the local government (than the

v

foreign minister)....

"In persuance of their function of observing the progress
of events in the country to which they are accredited, pub-
lic ministers are forbidden by International Law to inter-
fere, whether by word or deed, with the internal politieal
affairs of the local government....

"Diplomatic etiguette likewise forbids public ministers
to Correspond with the press upon matters which are the
subject of official coamunication, or to publish a note
or dispatch from their home government before it has been
received by the foreign government, or to publish corres-
pondence with the foreisn government without requesting
its consent in advance...,

"Once appointed to his post, International Law prescribes
that the diplomatic agent shall be armed with certain doc-
unents which are the credentials of his office. A "letter
of credence" addressed by the head of the state sending
the minister to the head of the foreign state, identifies
the minister and designates his rank and the general ob-
ject of his mission; at the same time, it asks that the
minister be received favorably and that full credence be
riven to what he shall say on behalf of his state,

"International Law contains 1o positive rules regarding
the personal character or quaiificetions of the persons
appolnted by a state as its representatives abroad..,.."

Above guotations from International Law, Fenwick 2 =d,
PP 365-6-7.

"The foreisn relations of a state are necessarily con-
ducted by an agent or s=ents who act either directly or
thru subordinates, (see also Hackworth Digest IV, Vol,
Ch XIV) .... Zach member of the family of nations enjoys
a large freedom in determining thru what instrumentali-

f-iﬁ" it GAaAT RalA S WAl DU trd wls it vkbLSLUug WOPL10G,
".s.oBccordingly it has been deemed imiproper for a for-
eipn diplomatic offjicer to attempt to make official com-

-4~




menication to the government thru any chennel other than
tle executive, of vwhich the Secretary of State is the
OrEaR e s s

From Hyde Int. Law, ¥ols IE TP 1215-16,

4

#*It is one of the amein functicns of a diplomatic officer
to keep his state informed of the condition of affairs in
he state to which he is accredited and to send to his
gtate informstion of & character to be aof service.®

Wilson, Int. Law 3d Ba. F. 183 {b}.




The evidence fails to show that the accused Oshima per-
formed any duties other than those regquired ofhis office.

"As the accreditine state has jurisdiction over its diplo-
matic representative, it mey recall the diplomet at plea-

sure....rccall in the ordinery course of events, is merely
a routine matter in the succession of officials.™

"(c) A complete change of government in a state which has
sent out diplomatic rerresentatives....often results in a
change of @i plometic cgents, on the ground that these rep-
resentatives are probably not in svmpathy with the new
government....this is caused by a simple change of parties.
in control of the administration formerly brought about
extensive changes in the diplomatic service in the United
StatesSiss

“(f) Sometimes a mission is terminated by the diplomatic
representative thru request for his npassports because of
personal reasons. Such action does not bBreak off diploma-

tie relcsilons oo

Wilson on International Lsw TP 185, 186.

"ar breaks off friendly reclations between the belligerent
states, and thereby terminates di plomatic relutions. Neces-
sary negotiations are under such circumstances usually en-
trusted to the renresentatives of third states friendly to
both belligerents."

>

Same s above (B) P. 185.

"The general principle eppears to be recognized thet a

statd may for cood cause demand of a forelgn government

that it rseall an individusl minister who has rendered him-

self "nersona nm srata® but the law is not clear as to what

circumstances shall «ive rise to rood and sufficient reason

ies.sdismissal is an extreme measure and them:is no law gov-
erning its Jjusticde or injustice in a given case.d ..’

Fenwicks International Law "Recall™ Pi 379.

"....the state being composite in nature cannot . act as a
physical unit. It can only act thru designe ted agents, its
public officers, who by reason of constitutional privilege
or de¢ facto control, are recognized by other states as the
legal reprcsentatives of the corporate body. The acts of
these officers are cttributed to the stete and the state is
therefore held responsible for them (see note pegc 203 Fen-
vick's text), but the officers of the state do not thereby
become subjescts of International Law; and the rules of In-
ternational Law do not bind thenm personally but only upon
the state they represent. In like aanner, International
Law does not deal directly with the individucl citizens of
the state so th 't in & legal sense the individusls as such
are not contcmpleted by Internationsl Law."

-
1

Poaze 86, International Law, Fenwick "Community of HNations™.

o
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TJung 20, 1899entitled,
"Lr“ nie Reguletiens relating to DEslomztic and Con-

nerial Ordinance Iio, 230,
g
shler Of ficigis® G as fqllong:

e J
O

¥Art. 1. Dinlomatic affieigls gll ecomrprisc smbas-
sadars etc.-and dinlonatic atfaechesi. s,

- €21 o G
Eaf “bhe I“jvrlc

afors: shall boof 4Shon=nin”" raank
comni s @ elass) . .

"Tho Jdapanese

the country in

3 me vy order the
cd. by consular
offieials which he eonside .u“ula“ af
treaties or ‘laws or ordin giurious o the
nublie interest, 'In suech case tha anb ssador shall
{1”"1—Lu(l" repore the notter to (the fiinister ' af Fors

®ArE. 16, Ordinznce Lo,
ambagsador or - -ninister at
whieh eonsular sfficials
suspension of exceution of

S 1,

atrusted with thc coaduct of
suslly eslled “the derartnc: re

1789 in the Thitod Shetog.a hi

a de vaually Heors the tid
retar; xops She dfroriant dDCuJFﬁtS
cad 9of the siate. The Tubchtiong O SHias
artment declins with foreisn affairs gre

by the state, rather then by Intornational
w28 -Bdv T 0h, 317
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gourts 1o Sxecreise Jwrisgdiection in
@

2 :

ects done

govYereion gt of g forsign savarnaent....
he 'deizndant is held nersonsalily for
pecity as @ nublie offieisd

“

-»stiiouch ‘he no lonfar retalns thet canzeity ot the
time of the »proecedinss....or under nowdre eonferred
upon him by a foreisn stctc.”

HFrom the 14

nrosressive
April 1927.
e s n]-JQ::"al-

i
'

For Turtier points See Vol. 31 Cals Teak Roviow T S540e

In Bhe renrort . of the Stb-comittee on fho Prial and
Punishment of ‘isr )rftiqals ansndintec by the Hopse of
Dclesatés of the Amoricen 2sr Ass cictiony July 20,

A

164 3, - published in A" J. g Laviy Fohe%. At %S Baldr




=ible rela~
r and the

i Y ofle ‘Vidﬂ“CP faidg to c3tabils
tionship bedrescn the cceuscd

nolibical adurnistracion DI J.n-nJ but tn’ rcecord

discloses that ho scrvcd under nize diffsrant for-
clcn ainistors durine his tour of duty es ambassador

end _chat the internrctation and translation of tbﬁir
s Qaftercd according o the nolicy or. bit abi=-

‘lIuC’J defined, “I% I8 gssenti: ob e or
accused crraoecd on a corte tzte with the
3 initia ulnm o FigEa ; 1 WED
ﬂ”u:LQT & eordain covntryi
clezrly outlined in its Hurn crimi-
nal, It must not be” top Far removed Trom the time
of decigipn ond sctipn aned the definite narticipants
aust Lo ‘éoterninad by overt acts of their pwn. They
awst heve scknowledsd the darcrossive nrturc of the
wer onlonned cruinst = %““Ci fiC pover. The azrecment
aust be of such e nsturc tast it could bring about the
result!

97
’_').n

Definition of Consnirsey from liurnbury lenent P,1682.

[ 0N

Juery:  To vhat cxtent does an agbessador narticipate
in the dee’zions of oither goveornaent, the oane he ren-
rcsents or the osnc ho  is.aceredited (,o vhich)?

Dutiess..sTo 0stetlish end 2«intJin frizndly relstions.
Ko is ~o¥vernamcnt inforncd.

Yo extend protéetion o his netionsls,
To ¥nsorHrod the vievndsint of his sovornaents

3 4 nlv wickh the hodd of istete and Tor=
e g ~

To aydid ai
10 foliow. @i ‘leat1C H1otocold

To follov imnlieitly tho departacnt's instrue-
tions,

“rongral snd srecicl dingty stionsy,Lthe d4iplosatie Fep~
‘ resentative will 210 reccivs sueh Wwrel asld “Shocial
inatructiong as tha Seervtary of State moy decm it necese
‘ sary to rive bhim Tor his puldance.? Sae Diplozetic Laws,
Hodson & Fullery Ty 12585,

"Pho ~cneral mesotiactions baotween Two -efetés may be tonw

ductsd thru Hhe diploantic dffiecys 5¢ oither o' the

statos in the oth:r, ~nd in some cases both dinlomets
S 1 oneorned. latiors pare-

gaxd bath Toreion oPfiecs 2oy e

ticulixly cnprerieining to the sia

i8, ?nd requirin: n,t~wt10n of the local suthoritics

arc usuclly transacted thru tho diplomet rcsiding 'in the
stutn, as inp'ecascs of oxtr idition, where the procedurc

-

pays bg preseribed by Lreaty.?

te an wiieh @ diplomat

S31Y¥son Fut. Tew P oAg83 s} 33 8.




from the .Record:

grom by secrei ¢ipher process
Feoruery 283%. 5 56 s o FUPThEY NEWS
concerning twGomintern Pegh.. g4 cdapancse
Cabinet is suppcsed Lo nave Tinelliy decided upon

an intensificazion of the packeese”

Exhibit No, 502
", ,..time haed come in the opinion of the Japanese
Army to conclude general offensive alliences,.."

Exhibit No. 503, 4 May 1939, frcm the Lecord:

B sesssls fer as the strengthening of our rel=tiomns
is concerned, I can effirm thet Jepan is firmly and
steadfestly resolved to stand st the side of Germeny
and Italy even if one of these two powers were at-
tackcd by one or seversl powers without tThe partici-
pation of the Soviet Union end to 2fiord them
politicel and economic end, to the ecxtent possible
to her power, military essistanCeeeceeseses”

Exhibit No. 520 from the Kecord:

B evisesseThe head of the Emrcpecan Department of

the Jepanese Foreign Ministry declared confidentially
that the Jepanese fmbasszdor to Berlin had received
the directiofNee..:...The Ambassador is instructed to
SUEEGSTeosecssnsthe Foreign Minister evidently declded
on this step, in order to save his policy end to

keep the cabinct. from the otherwise ineviteable

COY ISR ens s

Exhibit No. 536 from the Reccord:

M isssobrime Minister Konoye, Foreign Minister
Mztsuoks, War Minister Tojo together wilh, member

of the previous cebinet, Navy Minister Ypshide, came
together end drew up an suthoritative foreign policy
program for the future cabinet. These 4 men have
the decisive positioms in the cabinet. Among other
¥hings, their foreign policy progrem contained a
ropprochement with the Axis powers.e.eees'
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in vioiacion of &=y of |
plaining pations at the tim
It is estsblicgned tnat tae
OSHIMA 1n N Papi

WS _Ci any of

Of tneil commission.
2t8__of the accused

his duties were erzapt
from juvoic couatry of nis Ambas-
sador**' £ . “_W_EM_J+Q the law »f his per-
manent re>¢u,--t and weTe parmicteq bv .nternational

law and cuscom.

&?wm(DFJ
e 19

LAY OF JUDICIAL ORGANIZATION OF JANUARY 24, 1877

Revised March 22, 1924
Section 18 '
"Domestic jurisdiction does not extend to the chiefs
and members of missions accredited to the German
Reicheess.«" PFeller & Hudson Vol. I P 563

PENAL CODE OF MAY 15, 1871
Sec. 104
"hoever is guilty of an insult to any envoyieeecesss
accredited to the court.......shall be punished with
imprisonment up to one yeareieececece.o"
From Diplomatic & Consular Laws for Germany
Feller & Hudson Vol. I P 562

CRIMINAL CODE OCTOBER 1, 1908
Article 91. '"Persons who have committed acts of
violence or made threats against diplomatic ministers
of 2 foreign power accredited to the Japanese Empire
shall be pUJlSh°d with penal servitude for a term not
exceeding three years,!
Id - -P727

II. STATUS OF FOREIGN DIPLOMATIC OFFICERS AND CONSULS
AN ACT

For Preserving the Privileges cf Ambasssdors and others

Public Ministers of Foreiga Princes and States of 1708

Great Britain

""hereas several turbulent and disorderly persons hav-
ing in a most outragious manner insulted the person

of his excellency Andrew Artemonowitz Matueof ambassador
extraordinary of his Czarish Majesty Emperor of Great
Russia her Majesties good friend and ally by arresting
him and taking him by violence out of his coach in the
publick street and detaining him in custody for several
hours in contempt of the protection granted by her
flajesty contrary to the law of nations and in prejudice
of the rights and privileges which ambassadors anad
cther publick ministers authorized and received as such
have at all times been thereby possessed of and ought
to be kept sacred znd inviolable.

1-2 (Repeated by 30 and 31 Viet., C. 59)

3. "And to prevent the like insolences for the future
declared by the authority aforesaid that all writs and
processes that shall at any time hereafter be sued
forth or prosecuted whereby the person of any ambas-
sador or other publick minister of any foreign prince

. o 1




Continued (2)

"or state auu“orlzed and received as such by her

Mo jestw oy h heirs or successcrs or the domestick or

domedb ck ecgvanc cf any such ambessador or other
ublick minister may be arresueu or imprisoned or

his or their goods or chattels may be distrained

seized cor attached shall be deemed and &djudged to be

utteriy ‘nuil and void to all intents consitructions

rses whatsoever.®

» and Oonsular Laws and Regulations

Foller and Hudsca Voi, I Pages z11i-12

S

81;\. .LJL J:

Dpa\

Ii° STATU3S OF FCREIGH DIPLOMATIC OFFICERS & CONSULS
DrJ\:i—L J.‘L \JF .L} \IEI.\‘.-.CIL).L.Is :\f..tn_l'{ J.L \luAn..-q 3, 1794)
Relsting to the Envoys of Foreign Governments

h nauiona1 convention forbids every constltued
autiority from interfering in any manner with the
persons of envoys of foreign governments; the claims
whicnh may arise ageinst such envoys shall be brought
before the Committee of Public Safety which alone is
competent to give judgment thereon."

Dipliomatic and Concular Laws and Regulations
Fellor and Bulson Voi. X = P 53

"The primary purpose which seems to have been
present during the origin and development of diplomatic
immunity has been the protection of the channels of
diplomatic intercourse. 4t wes their protection which
men sought in the beginning and which they have con-
sistently continued to proclaim as the purpose of the
law."

Bases of Diplomatic Immunity Ogdon P 207

"States have given their assent to the principle
that they may make themselves liable for the protect-
ion of an smbessacdor by receiving him. They have also
agreed that within certain limits the local territor-
izl authority will not be exercised over him. In other
words, the ambassador enjoys immunity - the State,
within certain 1limits, has no jurisdictional power
over him,"

Bases of Diplomatic Immunity Ogdon P 202

"Tn considering the immunities of diplomatic of-
ficers it is important to drew a distinction, which it
is believed, has not usually been noticed, between
measures of punishment and measures of prevention.

The theory of diplcmatic immunity is not that the
diplomatic officer is freed from the restraints of the
lew and exempt from the duty of observing them, but
only that he cannot be punished for his failure to re-
spect them. The puni*tive power of the state cannot be
directly enforced against him., It will hardly be deniec
however, that it is his duty to respect the laws of the
country in which he resides, and that he may in many
concievable cases be prevented from doing unlawful acts.
for which, if he were allowed to commit them, he could
not be punished.

"For failure to observe law, a diplomat may be
requested to leave the state, or in an extreme case
may be expelled."

_.:L{-
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Continued (3)

"A recent instance of the request of the re-
coll of an ambsssador in Washington was that of
Dr. Dumba, the Austro-Hungerian, whose recall was
requested in 1915 for having proposed plans to his
government for instigating strikes in American
Munition factories and employing an American ecitizen
2s bearer of these proposalst.

Sce ¥ilson PP 177-179.
See Vharton Sec 84, 106,
See Moore Sec 639, 640, 657.

Hyde Sec. 421, 423, 424 Citing Cases.
Also 426

Wilson #67
See US Code 1926 Title 22 Sec 253
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There is no evidence to sustain the chargq_that the
accused OSHIVA ”Ob”Z{eiqudﬁv offens t humani
or violsbted the *u1u~ 4 £

The Counts 53 to Oy e,

ed snould be dlbmg

e e

lg’
I"a

In support of the statements made above the aczused
OSHIMA suowits the following brief of authorities:

The rules of land warfare had their beginning by the
prouulgation by President Lincoln in 1863 of the
"Instruztions for the Government of the Armies of the
United 3tates in ths Field. The draft prepared was
revised by a board of aAmericen officers after its
approvael by the President and was issued as General
Order 100. . . CQuestions involving knowledge of the
laws of internstional law and particulerly those re-
lating to the ;owers and duties of commanders in res-
pezt to the treatwent of eneny were constantly arising
and in some cases zonflicting decisions vere rendered
by coumenders in different fields and at times in d4dif-
ferent parts of the sawe field. . . The instructions
thus prepared and issued were distributed to the armies
and rigorously enforced. . . "Thus it was to the United
States and to Abe in,oln, says lartens, "that the
honor belongs in having tehen the initiative to define
snd determine with rrecision the laws and ussges of war, "
The instructions of 1863 remained in force until 1914
when they were superseded by a new manual entitled,
"Rules of land ‘Jarfere" prejpared snd issued under the
direction of tne 7ar De_ artment. . . Various obsolete
provisions were left out and new rules added to bring
the manual into conformity with the Hague and Geneva
Conferences. . . The exaaple thus set by the United
States was soon followed by other governments which
proceeded to issue additions "and msnuals of instruc-
tion for the guidance of their rilitary cormmanders."™
Manuels were issued by Netherlands 1871, by France 1877,
and Italy 1896. The FHexue Convention of 1699 revived
the laws and conditions of war on land imposed on the
contracting parties, &an obligation to issue instruc-
tions to their armed forces which should be in couformity
with the regulations annexed to the seid couvention.

Pages 2 to 4, Garner's "Internaetional Law and
World Jer", Volume I.

The regulations laid down:

The two general principles that prisoners of wer are
“in the power of the nfficial govsrnment™ as distinct
from tinat of the individual's or zorps which captursd
them and tnat tuey imust be nuaanely treated.

Page 478, Fenwick's "International Law."

"The British lanual of llilitary law enumerstss a list
of acts which it deunnminates as war crimes for the
commission of whizh the authorities should be punished,
but it adds that "wembers of the aried forces who com-
mit such violations of the recognized rules of land
warfere as are ordered by tlie governmeunt or coumsnder,
cannot be punished by tie csnemy,"™ but the offisers or
commenders resoonsible for such orders mey if they fall
into the hends of the enemy, be prunished.”

O3
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(Continued 2)
This provision &lse alyresrs in the American rules of
lend warfare whizh states in article 366 as follows:

"Individuals of the wrmed forces will not be punished
for these offenses ia case they are couwitted under
the orders or senction of their government or comman-—
ders; the commsnders ordering the caumission of such
acts or under whose authority thsy ere nommitted by
their troops, may be punished by the belligerent into
whose hands they may fall."

Oppenkeim "Ag-proves the Rule of the kamericen
and British lsnuals."

"7"hether or not the individual soldier shnuld be held
respnnsible and unished in sush cases, there will
alweys, perhaps, be a difference cof opinion; but con-
gcerning the general pgropnsition thet commanders upon
whom the responsibility for criminal acts in violation

of the generally recognized laws of war, should be

held accnuntable and punished by the adversary in case
they fall into his hands, there ought to be no dissent.
If it were generally understood in tine future that com-
manders would be so held responsible, it is probable

that such orders . . . vwould be rarer. Provision wmight
well be mede for collection inforuation concerning acts
in violation of the laws of war and for keeping registers
of the names of officers guilty of issuing order under
which acts are committed, snd the visctorious belligerent
should regquire in the treaty of peace the surrender of
such persons for trial and punishment."

Pages 487, 488, Garner's "International Law and
the World War®, Vol. Il

As to the azts waich provoke the war, although the
responsibility could be definitely placed, the Commission
(after the last war) advised thet the authorities be

nnt made the object of criminal proceedings. The same
conclusion was reached in respect to the violation of
neutrality of Belgium and Luxemburg. Finally it was
suggested that "for the future it was desirable that
penal sanztions should be p.ovided for such grave out-

>

reges sgainst the elewentar) rrincinles of internstional

law.” 1/

1/ The twe smerican members of the Commission, llessrs.
Lansing and 5cott, dissented frow the conclusions and
recoumendstions of the commission . . . that they would
not consider that & judiciel tribunal was a proper
forum for the trial of offenses of & morsl nature and
they objected to the proposal of the majority to place
on trial before a court of justice, persons cherged
with having violated the principles of humanity or the
laws of humenites. Thasw al=e objected to the unprecedented
oo gnnesl TO put on trial befolre om internationss oxliil=
nal court, the heads of state, not only £re naving directly
nrdered illegal acts of war oput for having abstained
from preventing such acts. This would be to subject
chisfs of stete to a degree of respnnsibility heretofore
unknown to municipal or international law for which no
preczedents are to be found in the nmodern practice of
nations.
: /
s




(Continued 3)

The two Japanese meabers of the commission also dis-
sented from certain of the conclusions of the ma jority
and exyressed doubt wnetler under the law of nations
offenders against the laws of war, telonging tc the
forces of the adversary, can be tried before a court
constituted by the opposing belligerents.

Page 492, Garner's "International Lew and

the World Jar."™ Fol. Ii.
"It is necessary ir International relations thet some
person rerrecent “he suthority of the state. The head

of the state whether called Emperor, King. FPresident,
or by other tiile, and whatever the limitation of his
authority by local law, mey act within legal competence
in International effairs on behalf of the state".

See ""ilson. 2. 165,

A belligerent party which violates tne provisions of
the said regulations shall, if the case demands, be
liable to pay compensation. It shall be respnnsible
for all acts committed by persons forming part of its
armed forces."

Art. 3 Hague Convention IV.

(h) "As claims are generally numerous and veried at the
¢lose of a war, the treaties nf peace yrovide for their
ad justment . .

Hilson D L5k Sec. 187,

s s -+ ™t is true that ' the army under General Niles,
was under a duty to observe the rules, governing the
conduct of independent nations when engaged in war - - -
a duty for the proper perfrrmance of which the United
States may have been res;onsible in its political
capacity to the enemy governuent. If wihat was done weas
in conformity of thnse rules - - - &s upon thzs facts
found we must presume that it was - - - then the owner
of the property has no claia of any kind for the dameges,
for in such a case the QQ%::Q%:P“ upueral had &s much right
safety of his troops reguired tuaf_to be done, as he
would have hed if at the time the property had been
occupied and was being used by the armed tronps of the
enemy for Lostile purposes.

See 212 Us 297, 306, 309 (1909)

"In a note presented to the Japenese foreign office on
March 22, 193 _, by the American ambeass&ador, reference
was made to the Japenese underteking in the note of
Decewber 14, 1937, to make "indemnifications"™ for s&ll of
the losses sustained, and it wes steted that the tntal
amnunt of such loss was 2,214,007.36. It further stated:
"These figures have been arrived at after
careful consideration and represent only the actual
property losses and a conservative estimate of the
damages resulting from deaths and personal injuries.
The amount includes no item of punitive damages.™ . . .
Re Panay In ident Vol. V. Ch. X§IIX
Hackworth P. 686-7-8.

"Governments like individusls are responsible only for
the proximate and natural consecuences of their acts.™
Seme citation as above: P. 691

"Acts of hostility committed subseyuently to the treaty
¢cf peace, in ignnrance of its conclusion are null and void,
and, where possible zoupensation must be made for them,

-
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(Continued L)

as for any othHer illegsl £chel

i ¢ o« o"Prior to the world wer it wss the custom
belligercnts to insert in their trecties amnesty
See Hyde He 5see




16.

he PrOSOﬂxrwon does not suqnaln the charge

$o vioiate in% €TD3u cnal ;aW. treat-

—— 42500 Lo A

ies, Or assurances.

KTO;L’E"".L

"International Law governs relations between in-
dividual States.™
Page 4, Hyde Vol I.

"Internationsl Lew mzy be defined as a body of
rules regarded by nations as binding upon them
and their relsticns with one another."

Page X, TFenwick's Cases

"International Lew, otherwise called the lew of
nations, is the law of society of States or Nations."
P: I Westlake's "International Law" Vol. I

"The law of nations or internstionsl law may be
defined as a body of rules and principles of action
which are binding upon civilized States and their
relations with one another."

P. I J.L,Breirly, Second Edition

This subject is further digested in connection with
the motion as it relates specificzlly to Counts 53

to 59.

__Q"}_.
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f.e Count /I
See Therton Criminal Law Sec. 230

Feo Count 2 - "There must be a government at place™
See 4 Combridge Lew Journal (1932) P 308

"Resort to Fer, Btc." 28 A0 T, L, P 43

Also 26 AIJSHCHN P 362

f.c Counts 3, 6, 19, 27, 28. Leprisals as distinguished
Trom Yiars

See Fenwick P, 434 lMethods falling short of Wer.

Sce Fenwicks Cases PP655 ~ 660 "Forcible procedure
short of ¥ar.

See Vharton TIT Sec, 333

See Moore III Sec 808 VII 1092, 1093, 1168

"MAY SOME RULES OF THI. STATE OF VAR BE APPLIED WITH ALLZ™
See Hyde II Sec 597, 602 ;
tilson Sec 101-103
U. S. Congress Joint Res, ipril 22, 1914
Re ¥er on Mexico
U.C. Code Title 50, Sec 201, 203
"The Prize cases" 2 Black 636
ilso I k. 3937 P, 642
#lso A.J,.T.L. Qct. 1945 Bol. 39 P 655

Re Counts 4 g2nd 5
See US vs Bowman US S premc Court 1922 260 US 94
"Fe have in this case'" it sesys " a question of
stetutory construction. The necessary locus, when
not spccially defined depends upon the purposc of
Congress o8 evinced by the description and nature
of the crime snd upon the territorial limitetions
upon the power znd jurisdiction of a government to
punish crime under the Law of Nations, Crimes against
privete individuels or their property like assaults,
murder, burglerly.....znd frauds of 211 kinds, which
affect the peace and good order of the community
must, of coursc, be committed within the territorial
Jurisdiction of the government where it may properly
exercise it. If punishment of them is to be extended
to include those committed outside of tre strict ter-
ritoriel jurisdiection, it is natural for congress to
say so in the ststute, and feailure to do so will nega-
tive the purpose of Congress in this regard .ccceee
See Hudsons Csses on International Law P 562

Sec 41 of the Judicial Code (28 U.SCA #102 provides

that "The Triel of =211 offenses committed on the high
seas or elsewhere out of the jurlisdiction of =ny pars
ticuler stste or district, shall be in the district

where the offender is found, or into which he is first
brought", :
Hudsons Ceses P, 564

8lso "Jurisdiction with respect to crime"
Amcrican courns i Internationel Law
Supp. 1935 PP 435-651

Art., 7. WA State has jurisdiction with respect to
eny crime committed outside its territory, by an
alien egecinst the security, territorial integrity
or politicel independence of thet State, provided
that the sct or omission which constitutes the erime
wes not committed in the exercise of e liberty

_35'7,




ien by the law of tThe place waiere it
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sion by the law ef s Dlace Wosie.2ommitted. A d.T0le
85 above nEoT. AT 5 Aits
Bountsz 7 te J3g ety e, 290 2and, Al

INegntiations do DOSE
lengtay ¢ .cnes;
tha- R anted
o
n

nznent Court of Internaticnzl Justice
aticns of the court, Series "a" Noa S

"This will also be the case, 1n cer tain circumstances
17 the converseticn between the govprufw“s gre only

Fe convingsticn of previous negetiations beltween a
1

i
{
o ML EC AR e SR e R
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ard the governmens.,™
“Unﬂer wh:t co:dftjons hes the T8 made display of
Nav phort ditomasie ‘regueste?®

e¢s 321 Mocre Wil Hec. 1091

Diffdrences Legal or Politicel?
. Atracks the U.B. ;,J.I,L. 1942 Pa7.
FPeowick, "Wgr Without a Declaration™ 19537 P. 694

Re Counts 14 znd 32 Neikerlands

rosecutions definition of izgressi
assor being the state which goes to
ration of its pledge I“ stomit the matt
ol di%puve to peacelul settliemenc, having aliready
agr=sd to do so
o e Keenon's Opening Statement.

Re Counts 15, 23 and 33 '"Republic of Freance'

weRE PpOVISIONAL GOVERNILLNT OF THE FRENCH .SEPUBLIC"
Quoctation fron the ""fgreemenc for the esteblishment
cf sn Internatiomel Miiitary Tridbunal®

Vol. XIX Temple Law Quarteriy P. 160

Tann

"Closely associzted with the special problems con-

coted with the acquisition, continuity, and less

0 ernationz2l perscuality is the difficult and
largely unsettled preoblem of the extent to which
sate succeeds to the rights and cbilgstions
chiner in cases of change in jurisdic:iionn over
ven sree of territory, Succession bstween

es must be sharply distinguished from a mere
cession of governmentSce..,-.

See Fenwick P 122 "Succession of States"
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Re

Counts 16, 24 and 234.

ng in this Trial™

"By the Nations Participati
s ress™ ‘P. 1

Mr, Keenan'

'mknrrfo"c3 the above named Na
signed Tepressmtatives, July appc
the"v respecilve  governmenss in the investigstion
of tire chargesic.......pursusnt to the Potsdam Des
clarziion and Ins%ramenu G Surrendef, s civan ane

P 2 Indictrent. 2
Neither Irziiand nor Mongclia named nor represented.

ons by their under-
inted %o represent

No sapowing Sr2t either Nation was party to any of
the treaties, conventions or agreements relied upon.

"The governments of the High contrscting parties®
Art 29 Geneva Convention

Counts 175 259; 35 apnd 36. TiS.5.R.

"Soviet Unions paramcunt Interest in the Far East!
Sce Americ ah Jocurnal of International Law
VO_._u 9 Na 3, ul'xy 194 5 PP 479 462
See Yalte beurct Agreementc-Rooseveit, Stalin & Churchill

.) w2

cilities were unlawful"

laa

Counts 37--44 Inclusiv~» "Said Eos

105 . (A) - War in the material sense exists from
the time of the first act of hostilities.

21 sense exists from the time
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Re Counts 37-44, Continued....

"Thst the sccused unlawfully tilled b arued attacks
by Japanese ar.ed forces...in time of pesace."

"By ordering, ceusing and peraitting.....”
See .ir, hcenan's Opening Stateuent P. 10.

"It is believed to be a sound principle, that when
miscotlirt on tke »art of rersons concerned with
the discliarge of zovernuental Lunctlous, vhatever
their precise status misht be under domestic law,
results in a failure of a nation to live up to its
ObllFGulOnS under International Law, the delinquency
the part of such persons is a misfortune for which
the nation must bear the responsibility.”

For ‘further detalls see Vo. V, Heckworth, F. 590,

Aside from the lNurnburs decision, the only precedents
worth citing on this nronosition are the cadges vhich
followed '‘orld Viar I, which can be suaiarized with the
explanation riven in Fenwick's text on Internztional
Law which states as follows:

"3Bv the treauv of Versallles & strikin~ exception o
to the cust 0*~“v lew was made in the clouses nroviding
for the trial end »unishnent of the Gerwman Kalser and
of individual members of the (German irned forces....
In the case of the lgiser, the treaty provided that
he should be tried for @ supreme OF fnnu acainst
International morality and tie sanciity of treatieg®

(see Art, 227). The offense was thus not one cogniza-

ble in accordance with exisiing law. A srecial tri-
bunal anpointed by the five leadinz 4or=rv, was to be
constituted to try the accused, ané wss to be ~uided

in its decision *br the hizhest motives of Internation-

al policy' 1. {Note, since tThese "motives" could not

be defined on the besis of past »nractice, it vwould have

been necessary for the court first to Inr‘ulmte the

princinles by vhich the accused was to be judged and

-

then try them cecordingly).’

“In case of other offenders, the neasures »rovided
were legzl rather thaen politice l.{....

"Tn both cases however, the proposed fr‘als had to. be
absndoned....The Dutoﬁ -ovcrnlnnt refused to .surrender
the oiser....and the renersl Ex-nost facto character
of the provisions of the treaty, lead the Allied and
associated »novers to vield uosequently to the German
reaquest that the cccused jersons be tried by Cerman
judicial tribunals....

"Nevertheless, the renercl Wrinﬂiple that individusal
nembers of ‘the zried forces sisll, at the close of

the war, be held Jergonully rcspansiblo 2or their

acts in violation of the laws of war, whether coanit-
ted on their own ln'tiLLJVﬁ or at the command of suthor-
ity, net vith & desreec of international spproval and

58 o




efforts were made to create ¢ new convention rule on
the subject...the treaty however reacins unratified.”

Howr @

3 113 see ‘iashincston Conferenee on.Limitetion of
Armnsnents. en

Junotetions From PP 582, 5833, Fenwick,

cs the sovernment a duty to aid in securing redress
or wrongs done to ibs éitizens in forcirsn countries?

C. QTB : 8, 986’ &lSO 5&3: 9719 ?72-
HEvde Sec. -
Yiilson m5l
Aner, Ingtitute 1at, Tow 20 AJIL Bupn. . 329

MURDER DY ARTED FORCES COF TiENY IS PARADOTCLLT

SDEFLRITION OF "L\RY
Tuch confusion may be evoided by becrine in aind that
faet &het by the ferm ”V“*” ‘s azant, not the merc em-
ploymcnt of rforce, but tlhe existenece of the - legal
eéandi®ion of thineg ip vhieh rights ere cid aay be prow=
geented by force...Thus, if tw0 nctions deeclare war,

one agsinst the Other, war exists, thoush no force what-
ever may as vet lLicve been O““lovod. On the other hand,
force may be employed by one netion asainst another, uS
in the case of reprisals, and yet, no statec of wer asy
arise, In such a case there nay o“ said to be an act

of war, but no state of war, This distinetion is of

the first importance, sincc from the ioment when s

state of war supervenes, third parties become subject

to the perfor.ance of neutrals, as well as to &1l of

the inconven ‘cnces that result from the exerecise of

the beslligorents'! rights.™

Seze Viilson wlO2
Eyde EL 3597
Moore VII #1100, P. 153.
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8¢ Gounts 53, 54, 55
bjection to the consideration o5f.....11,405 record.

_+:0f any cvidence rolrtive to the commission of any
Conventional | .or “11qe:L_§S‘q ielly thosc which haove a

definite reorra-hicsl locati 2

Robert Jockson in his report €8 Prosident Truaan con-
eerning the 'urnburg case ecovers this point as follows:

"The resnonsibilitizs wou 1ave conforred on me extend
only to "thc casc of major eriminals whosae offcnses
have po =corraphical loeslizetions and who will beé
punished. by joint decision of the rovornments of the
Allics®? as proviged in the ‘oscow Declcration of
November 1, 1943, by President Rooscwvelt, Prime Minis-
fer Churehill ond Premicrer Stolin. It ¢(oes pot in-
clude loc:lized coses of any kind....the cascs fall
into threc principal elcsscs:

‘l. The first class comnriscs offcnses acainst the
nilitery ;crsonnol of the United States,...such Tor ox-
aiinle, as the killins of Asmcriecn gir ncp who crash-

cndcd, and other Amerieans who ‘beeadc prisonors of
viar. In order to insurse elffective military operation,
the field forces from timec immemoricl have dealt with
guch offenscs 3N Lho SPOLi«es oo

2. A second class of offcndcrs, the prosecution
of wvhiech will not interferc vith the major case, con=-
sists of those who under the lioscow declaration arc. to
be Sent boek to the sccnc of theip erimes for trial By
10621 suthoritios. Thicy comprisc localiged offcnsc
or atrocitics orainst porsons or nroncrity, usually of
civilians of countrics formcrly occunic Gesses 3, Traitors,
snd othor eriainals, :
# The United I'ations “iar s Comuiission is cxpc-
ially concerncd w‘tb coses of tiis kind. It repre-
sents many of the United Fotions with tho exeception. of
ussia. It kas beoen ugse s a body with
vaich the arsriewvecd of & 2ay | . rnacordcd their
aceusatvions and evidence. Lord " rieht, r “lvavnt;n'
Austrelia, is thu Chairmen of this coruidssion and Lt.
Ganarcl Todegeon 3 the U.S. nomber.”™

= 0 o

*The aorsons who ara to bo reached by thosc chrrecs vill
bc doteraincd bv th: rale iebidlty, common to gll
lozal systems, thet all who particinsie in the forauls-
tion or cxceution of & crimingl plan Involvins aultiple
crincs arc liablo Tor cach of the offensss committod and
crc responsible for the acts of cach othor.”

(Banhasis ours)

—...That the douic :ndant Oshinc, éuring &ll of th period
of nogtilitics dcscribed..vwas noyond the jurisdietion

oF tH1S Lr DUBEL.sss

*Trae adcfendant 0311mm, botwoon 1928 and 1945 was, along
other »ositions hold: IIilitary Attechc in Berlin, 1930,




Ambassador to Germeny (Octobar 1938 4o October, 1939)

and arain from Februsdy 1941 to 1945.

Pazc (i) Appcndix {E] of Indietrcnh.

Wi w DN X rjn', gausing ond normitiing the arucd forees
of Jopen to sttaeck..sin esch of the meveral thoaeres ol
war in which Janean was thon cngared...™

V5 showine Ehat

ever ncor theatro

cny

of war in whien meun Was

.Ch.rp*r €938 not eontoanleto comsnireev to coamit

’ : (CI nst hunanity and vio-

*But the ClL»-I"t"I‘ doos not definc a3 o senmcrate eripo
any consniracy cxecept the onc vo commit scts of angres-
sive wer....Tho tribuncl vill thcreforc disrcgard the
charsecs...that the ¢ofsndants conspired to commnid war
erines and criscs ageinst huacnity....”

P. 16884, liurnburr Judsment.

cassh@ tiit proof be confinsd strictly to thv_:ﬂdivi-
dual or »orsonal rcsoonsibility of thiose in chargo:
B, AV L0 roeard,

Garncr at T. L86, Joluuﬂ 57 ; sa“s,...'lnt tho ofiicors o
comuandsrs resnonsib for gueh or@ors maY, if they 2ol
into tho uunuo of the cncmy, bc punishcd.®
Scc Art. 347, H: 27—
tho chartor limits the sconc of this inguiry to
3 Stﬁ ¢ _only thosc individuals - vhoﬁqagqqh~ugrq

-~

Erti 3o Peoelamation 19 Jan
tribunal savs, TNothing in
~ b

Tcnscs creinst the rules of land

st'bu“ h1tj...

_Lg.t.;on , of %00

this D“dv_

courts organizcd

oY
4 o

. 11,405, Rccord)

ary . 10L6 crsating. Shls

shall nrcjudice

U

the jurisdiction of any other Intcrnctional, National,

or occupction court, co¢¢ission, or sthor tribumal, 8-
tablished, or to bc csteblished in Jupan, or in any tor-
ritory of 'a Unitcd T\UJ;n, vith thloh Janon has b.on &%
war, Tor-the trial of wosr crimimais..,.”

nlaoss the record ostoblisbes Mesnspirscy”® thon thors ¥e
nothine in this casc Tor tliis court to iry.

TThore are two issucs inwvalwcd: {1} the fack of coRspae
reey; end (2) who wers nortics to 1L%
Mr. Tecnon¥s opouing gpceeh, Py 32

temcnt, tho

violc

Undcr this sta
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neao nrqvos conclusively tho following:
ho Jenaness lorﬁ_qf rovernacnt with i

“141

G
an S providcs a srstom which is_;nf
comnatiblc, irrceconcilable with th thoory of con=

spiracy chrrrcd by the complaining nstions arcinst
S

Scd Oshime in this causc.

Sce Junancsc Constitution.
Orpgenization of Privy Council.
Scparation of Poviors,

Constitution and Froezdurc of Cabinct.
Burcaus, .linistrics, Dcpartricnts.

{(B) Thot thc forcien nolicy of Japun was always 1o
ands of tho Govorhront olomc,

The forcign policy of a nation is not & prosor subjoes
of judicial inguiry of othcr nations as shown b¥ 1'f.
Justicc liurphy's stat:iicnt in tho Yamashita ¢ase’!

*This docsn't mcan, of course, that tho forcise
affeirs snd policios of thc nation arc & propcr Sub-
jeét of judieciasl inguiry."

"4 well-known rulc of municincl law and of Intcr-

ational Law cstablishes a prcsumption of the propricty
of the conclusive proof ncccssary to cstablish com-
plaints czainst officials in conncetion with In€crna-
tional claims cspousedoby onc gsovernment against another
sesolnl spcaking of thc governmcnt, I mcan the cxceutive
who must bc prcesumcd to be acting in accordancc with law
ond whose acts, thosc dealing with thc covcrnment, cre
justified in trecating as acts of The ~ovornmeRbt.i.ecaces”

US vs Turkey, ilcilsen's opinion at P, 561, V. 5
Hackworth's edition on Acts of Civil Authoritios.

(C) Thet the scts comnleined of as rcespecets the accused
OSHI'IA werce COMﬂlttu 30 “the lawful cxcrcisc of his.
function as tho ﬁunt ST & sovercisn notion,

Sce Annotetions undcr /8.

{D) OSHIITA had no power or influcnece.

Scc abortive Paect.,
Resignation 1939-1940,
Scec liatsuoka's scrics of interrogations.

{(E) That the dceisions lcading to war were Jcco inlished

through thc cstablished sovernment channcls,

Scc Constitution.
Imncrial Rescrint.
Confcorences lcoading to decisions as sct out in tho
Indictment,

=4l -
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The record fcjlq tc estet lisl t e fqllo‘lr” vitel

~f in the LLCLC:JuMb,

of were crii
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"It is not in our tredition for anyon
cherged with erine which is defined o
conauct, alieged toc be criminel, hss
place, or in langue.e not sufficient

Lin of the neture of the offense.:.c:s

e, Yanashita Rutledze dissenting Opinion P.3
"Interneationel Lesw cannct teer novel theories and
subtle questionings. Iermless es they may be in
tike sphere of iunicipel Law, where they dash their
weves with a plessing splesh ezeinst tke solid
rocks of Gaily practice, they are infinitely mis-
chievous in the realin of Internstional Law, where
intercourse is sparse snd rudimentery, and wkere
the couwion understsndinsg, so painfully created
and esteblislied rests to a greet extent uron ac-
cepted treories."

Bety - Ceanons of Internstionsl law - P 27-29
Reyorted in 38 ‘To. 2 = A.d.1.In ¥ 287 focknoke

Tlet tre comrleinins netions ere eutrorized %o
Join in This rroceeding.. o<

Seott, | Judee, "This ceSe €Omes up On 'a demurrer,
and raices tle cuestion whether a foreign sovereign
censue in our courtS.essssi-ingZs heve been allowed
to .sue in the U.S.......0u2 tribunels sfford no
assistence in thre eniorcenent of the Lgpel codes
of foreign netions, nor would trey aid despctic
rilers, in the exercise of an ertitrary power, in
meking sjcciel and reuIObeOulve lews affecting
foreisners residing here, wlro were once their
SuUbjetliSscoseororeicn nﬁtions heve the same rizbht
to Geteri.ine the foriu of overauent most conducive
to their reprpiness tlet we Leve, and to deny the
vaelidity of thelr lews, beccuse ‘trey heve not mede
in a wenner conforrnetle to our notions of govern=-
ment, would be to destroy 2ll comity among nations
end introduce eéndless wars snd guerrelsS..ece.”

See Peie L96 - Fudsons Ceses, C(uotetion
from "Jurisdiction of Stetes Over other
States",  {ing of Prussie vs. Kueppers
Aduinistretors U.S. Supreme Court of
lkissouri 22 io 550

Zrperor of Austris end Ilinz of Funesry

vs, Day et el

"In the first plece they deny the rirht of the
pleintiff as e sovereign prince to meintein this

o

”
cpiey e




20, - Continued (2)

suit, and if the suilt were instituted merely to
support his political power and yrerogatives,

or for eny elleged wrong, sancticned by the
Government of inglend, I shoulé @cguiesce in

thet position......bubt thée srgument feiled €O
satisfy ny mind thet this court can or ought %o
interfere in eid of the prerogetives of a foreizan

sovereifNcee,s"

Greet Britein, Figh Court of Chencery
3 de GCex, etz, 217.

®The cuestion raised by these proceedings, which- é
cene Leior the court by way of noticn, wes whe-,,
ther the Snglish courds noula recog n1Z° end en~ =

forze 2 clein in Englefid by ¢ foreign stetle
acainst the sutjects of tlre roreign state in
resrect of revenue due from the foreign sub-
jectioniod®

Cleim not 2llowed,.....ané s the sovereign
stete hes submitted to the jurisdiction....

must pey the costs,

See I’ 594 - Fudsons Ceses

(5) Prosecution hes feiled to estebllsh that HThet the

— v a——— &

nded Sherber is in complisnce with the Potsdem
Decleration.™

"If individuels who are morally responsible for this
wer, the persons vkc heve, as orgéns of state, dis~

egarded ceneral or perticuler Internetional Law,
and heve resorted tu or provcked this wer, if these
individuels es the guthors of the wsr shell te msde
legally responsible by the states, it is necessary
tc trke into consideration thet general Internstional
Lew Goes not esteblish individuel, but collective
responsitbility for the #cts concerned, snd trst the
gcts Tor vhichk the guilty persons shell te punished
r¥e rcts of stete......thet is, ®ccording to Inter-
netionel Lew, scts of the zoverrments commend or
vitk its ruthorizetion.”

Vol 31 Cel. law Review P 538

Sce 1 Oprenhein -~ P 274 lNote 4, for Review
of' Acts of States #nd Inaividuel Responskility

"The extent to which the power to prosecute violations
of the lLaw_cof Ver shell te exar01sed tefore Mecce is
Geclered rest, not withk the courts, but with the
politicel brench of the govUrnment, end mey itself

te governed bty the terms of an ernistice or the

treety of Perce., Here, Peece hes bteen egreed upeon

or yrocleimed., +J:pen, by her gcceptance of the
Potsdam Decleration #nd her surrender, has ecquissced
in the trial of those guilty of the "laws of Var®,

See Justice Stone's oprinion Re, Yrmashita, P 8

"eeesosunless the cherge azeinst him is of a
violetion of the lew.of Vielecseeo"

_:J_:’(/..




ive falled toc wstetlish "TlLet the presumnsion of
31~ Qelcn & Vies overcole®

"eawerer?0liticsl consicerations ney rrojezt them-
selves and serve erfectively to remove the pro
from the aolegdil 'of izow to uhet of volitics i oats
gccordingly it cennct bte conlidently neinteined
thet 1 gencral the nere gnlergsment OFr ocrogsGeniag
of militery power v ar iadepenasnt stete. confine
to ects coumitued witnin ﬁb; limits of its owa
borritory. 48 @8 weu 1n vy 'uc deemed to constitute

internctionelly Flleprl COr@UC€Escecso™

Sec Hyae ¥ol 1 P 238

ved” seys Ix, Wigmore in
ke #The Levi for a Stete
hing! he seys, when sn
le

"The time bes not yet er
kis review and dizcest of
of Yierm+{tut it is eppro 3
ew will heve full juris-
diction, Untill thet time srrives wrr will rémein
the uvitinste mode of self-redress, but it will be
conducted under rulcs ececpted by general inter-
netionel custom.”

"Thet the eppointing sutiiority over the nersons of
the sccused.”

"By thus recosnizins mnilitery commissions in order

to preserve their treditionel jurisdiction over

encnly comnbetsnts unimpeirced ?y tre rrticles,  Congress
geve senetion, £s we keld in ex parte “quln to any
use of military commissions cont,apletbd by the
comrion lsw of war,"

In r¢. Yamashite

Rledeesbiin: an fncidentol wer, pilitsry occupeiibon
confers upcn the inveding force the right to exercise
control for the period of the occupetion, It doss not
transfer the soverei ntye.....but simply the esuthority

or power to exercisc soue of the rights of sovercignty..

fron the necessity of me inteining lew gnG Order..év-nt
Frl 27--10 Vol VI Hackworth Ch XX  Var

Also note 35 Vol 31 ©Csl, law Review P 562
covers this point,

he members of the pigunel_
sWorn 50 adn;nl »;r B 31_
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"Only & court estetlishcd ty en Intcecrnetional Treety,
to wvkich not only the victorious netions tut elso the
vencuished contrectine perties, will not mcet with
certein difficulties whick a nationel court is con-
fronted with . ileaan

(Semec &8 etove)

"Thet emcnded Cherter is not sufficient evidence of the

court’s power™

_ M-
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by th

Sce Gencrel Crder ITumber Onc - Jan, 19, 1946

2. ke Tribunrl skell consist of not lees Lhem
r ricre then ¢leven nembers, aprcinted

¢ si-natories tc the Instrument of Surrender,

India, end the Commonvicaltli of the Fhiliprines.

f11]} ljo &y

Corrveted co;y amundés tris provision, These
doeunenEs not on roterd,

tnonGed Cherter, 26 April 1946, unsisncd;
mimeozraeryhed and not certified s a true
_,r:} -

bt

I'o suthority conteincd for amendment.

roolicnt on file betwecn netioens compleining

Sce lureuskburg Azroenent
Sce “.orid Court Chrorter and creditiesls of 'szcoRES

Sce Chkertsr of Perpencnt Court of Internetliensss
custice, : :

iﬂ'_a
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28 January 1947

From: Owen Cunningham
To : %hom It May Concern

SUBJECT: - Corrections in Oshim2's Motion To Dismiss

Pege 2, Par. 3, Line 2 "all times"™ to "the times™
Pege 2, Par, 4, and 5 delete "all the",

Page 4, Par. 13, Line after, after "prove" insert
REhat't,

Pzge 4, Par. 13, Line 3, Insert "“law of" before country.
Pege 5, Par. 18, middle page eliminate figures (19).

Page 6, Par. 18, middle page eliminate figures (13)
¢23) (331

Page 7, Par, 18, Eliminate from line 2 beginning with
"It is to" honestly entertzined.

Pege 9, Per., 20, Strike and add the following "The
record fails to esteblish the following wvital
elements of proof which are indispensible to
permit a finding by the Tribunal that the
evidence offered by the prosecution is suf-
ficient to find the accused Oshima respoén-
si?le under any of the Counts in the Indictment™.
(1) etec.

Page 17, Per. 15, Line 2 Insert "Pacific" before "Wai"s
Page 18, Per, 16, Lie 2 change "and" to "“toM.

Same page Par. 16, (2) Line 4, Delete "neither" insert
“only the latter.

Last page, fourth line from the bottom delete "“but
what™ insert "That",




28 Jonunry 1947

From: Floyd J. Mattice
s 4 1A ¥hom It Mzy Concern

SHBJECT ¢ Correction in Matsui's Motion To Dismiss

It is requested thet the following correction be
mede in Defense Motion 669 (Motion of the accused Matsui,
Iwane, To Dismiss),

On Pege 4, Prrogroph 12, it is rewritten to read
es follows: )

"In Count 46 the scme cherge os in Count 45 is made
ageinst the cccused MATSUI with respect to the City
of Canton on 21 October 1938, =nd in Count 46 with
respect to the City of Hankow, the dete of which 1s
27 October 1938. As to the attack on these cities
the evidence does not show that the accused NATSUI
had anything whatever to do with those operestions.

At szid times the sccused MATSUI had resigned from
his post aos commander of the Middle China Expedition-

P
ary Force 2nd was living in retirement in Jepan,




27 January 1947

IMPORTANT NORWCHE

To Whom It May Concern:

It is recuested thet the following corrections be made
with reference to defense motion number 685, (Motion To

Dismiss Of Shigemitsn, Mamoru. )

Page 2, lines 9-10 o omit Exhibit 246, Rscord, P.
Pege 2, line 13 To insert ofter et seqq.: Exhibit

050

U1t

o / Ty 3
No. 246 Hecord p.

S
Y

Page 2, line 25 To insert the Record pege: 776

EFege 3, line 21 To insert 28 July instead of 26 July

¢

~J

Fage 5, line 7 Mo insert the Record page: 7.760 et seqgs
Page 5, line 23 To insert after 1938.:; Exhibit No. 2735

Record pe 3,665

13 To insert the Record page: p. 12,872-3

Hd
3
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C

=
e
-

2

Tine 21 To jomlt the Exhibit number: 3303

J
®
o

ST SRRl o)
ecord page: p. 1h,LL0
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‘r;i 27 Jenurry 1947

INPORTANT NOTICE

(o] For At

From: F. F, N. "ARREN, Defense Counsel.

iors Whom It Laoy Concern.

It is requested that the followling corrections be made
with reference to defense motion number 698, (¥otion Of The
Accused Hirrnuma Kiichiro To Dismiss,) |

On pege 5, line 11 fror the top of the pzge, "the year 1941",
should be changed to resd, "the year 19427,
It is requested th=t the 2ddition&l psges attached to this
nemorandum be substituted for p=ges six 2nd seven of the copy
of the argument now in your hands,
The following corrections hnve been mrde:
On page 6 2t line 7 from the top of the rrge, there hes
been inserted between the date "September 2, 1G45" and the
words "the accused", the following words, "embraced by counts
twent: -cine throuch thirty-four", )
Cn pege 7 of the copy of the metion now iz your hemds, the
first two words which appear "counts thirty-rive"™ have been 1

changed to read "counts fifty-three”.




count thirty-five, which alleges ¢ war of aggression ageinst
the Union of Soviet Socielist Republics, the evidence shows
thet the defendant was a member of the Privy Gouncil but
wholly feils to show that there was any connection between
the defendant or Privy Councll with any allegec hostilities
ag=inst such nation., During the period of time from
Decerher 7, 1941 through September 2, 1945, embraced by
counts twenty-nine through thirty-four, the accused held no
public office, except @s »reviously staeted, he did hold the
rost of Special Envoy of goo i will to China in 1942 and was
cprointed to the President of the frivy Council for the second
time on A»ril 9, 1945. It is contended thest the evidence
sdduced agnirst this accused with reference to these eounts
is entirely insufficient to warrent a conviction,

Counts thirty-seven to fifty-two allege murder. Wwe most
strongiy urge thet there is no evidence to connect this
defendent vith any responsibility in connection with these
nlleged offences. It is significant thst the =ccused is mot

cherged in counts forty-eight through fifty.

6




Counts fifty-three to fifty-five, relate to con-
ventional wer crimes and crimes against humsnity. This
~ccused 1s nomed in these counts only insofar as they
releste to the Republic of Chinarand the argument that
hes been advinced with reference to counts thirty-seven
to fifty-two would likewise aprly to these charges and
need not be enlzarged upon,

In conclusion it is submitted that there is not
sufficient evidence, of a2 substantisl ncture, even under
the leeway given this Tribunal, to warrant convietion
of this sccused and therefore respectfully submit that
2ll cherges =2g-inst him ought, in the interests of
Justice, be dismissed,

Usami Rokuro ﬁ

Franklin E, N, Warren

Counsel for the Accused,




