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If the Tribunal please： 
13 
§*4 

The argument "vrill not attempt to cover each of the points made in 

the 73 paragraphs of the motion to dismiss. However, even though it has not 

been possible to argue each point, counsel wish to 'nake it plain that the 

defendants and each of them rely on every point made in said motion to dis-

;aiss. The ars^uraent has been necessarily U n i t e d to a brief outline argument 

of some of the major ooints because of the pressure of time,lacレ of per-

sonnel and other matters. 

1 . U p o n a careful exaninatioi of the treaties and conventions 

relied uoon by the Prosecut'on, as well as other treaties and conventioris 

not mentioned by them, and the opinions of jurists and text writers 八 counsel 

have been unable to discover the existence of any system or body of law, 

which provides an international penal code, or an international standard or 

criterion of criminal justice, or an international standard or criterion 

of moral conduct which carries -virith it or supports_the right of criminal 

adjudication and criminal penalties^ All the evidence points to the non-

existence of any such body of law. Even the feiv voices from the ralderness 



here and there v/ho have proposed the erection of an entirely new inter-

national system for the outlar/ry of war by conclave of the nations have 

admitted the total inadequacy of the treaties and conventions now in exis-

tence to deal vath alleged wars of aひ rression in a practical and satisfac-

tory way, or in any w a y at all^ 

Along the lines of wishful thinking and proposals for the erection 

of a nevf body of lavr to deal in penal form ^rith the っersonn alleged to be 

guilty of planning and waging wars of a^r-;re!3sicn, consider for illustration 

the lecture delivered by Dr. Hans フeh，oerつ before the Acac'em;- of Interna-

tional Law at The Hague in 19213 • 

In commenting upon the total impotency of the then structures of 

treaties and conventions to deal with the perpetrators of alleged wars of 

aggression "which is no different today, and in proposing a new line of 

action for the outlawry of "war, he said? 

1r

:e might go further and denand an accounting 

from those physical persons vmo are responsible for the vrar. 

But the condemnation should tlien be pronounced by an ir.T)ar-

tial court of justice in accordance with the principle ' nulla 

poena sine le^e/ that is, no punishment except by virtue of 

law. 

"The comriittee of jurists at The Hajue in 19?0, 

and the Internaticnal Law Association in 1922 and 1926, ad-

vocated a High Court of International Justice^ which some 



day will probably become a reality.1 But until this has been 

achieved, the states should be asked to introduce in their 

national penal code rvles concerning the punishment of those 

responsible for ivar， and the fcrm of the procedure to be follow-

ed in such cases.^ Only when national yz^tice is insufficient 

should the Hi^h Court of Iirfc.erna-fcioial Justice be appealed to/' 

See also the detailed proposal of Dr. ^ella at Bucharest in 1926, a 

copy of which is attached to the printed arjuraont but will not be rear-. He 

proposed a nev; s :*STEN of international LAV; WHICH YUDUIO. impose certain stan-

dards of conduct upon nations and individuals in connection irith wars and 

he there spelled out in detail the sanctions and penalties to be imposed 

against nations or persons and the machinery for dealing vlth the natter. 

None of these proposals have gained the slinht.-ci/reco.^nition among nations: 

and even a casual study of such proposals discloses that they are enmeshed 

with insuperable problems^ such as the legitimate range of self defense and 

• pella, I,a crininalite collective des "tats et le droit Denal 
de 1'avenir (2d e d ” Bucharest^ l?2o); politis,les n o騰 l i e s tendanceマ du 
Droit international^ 113J 3aldana

3

 n

La .iuatice penale int^rnatic^ale，
n 

Recueil des Cours (Acaciemle de Droit international)^ X , 227' Vaclass^ 
"Juricliction criiTiineile internationale,

n

 Revue 3ott:Me, 1?27, n . In— 
ternat onai Law Association, Report of the thirt; -first Conference^ I，63; 
Report of the thirty-third Conference, p . 7k: Heport of the thirty—fourth 
Conference

3
 277; the articles of Vclume エエエ（1926) in the Revue Inter-

nationale de Droit penal; the questionnaire of the Friedensvmrte (A;oril
3 

1927)， anc the replies of numerous jurists. 
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 a^^ression/
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fications d
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-3-



effective collective security in lieu of self defense• 

It is absolutely certain that none of the treaties^ conventions and 

assurances relied upon by the Prosecution in the indietraent establish any 

body or principle of either national or international criminal standards for 

either nations or individuals• None of the high representatives of the 

foreign governments who signed said treaties and conventions ever supposed 

for a moment that the;/ yrere erecting a crininal statute or standard against 

ther.seIves or against those who mi^ht succeed then as heads o± quasi heads 

of sovereign governments. .'Vssuming arguendo that such a standard of crimi-

nal conduct urns erected, still the fact remains that no machinery nas "oro-

vided on either national or international levels vrith which to enforce such 

standards against individuals, Darticularly heads or quasi heads of govern-

ment • 於 e defendants and each of them cannot be held to answer for 

offenses against alleged international criminal or mcral standards -Thich 

have been heretofore defined in loose, vague^ general and Indefinite 

terms^ nay, not at all by the standards heretofore required of criminal 

statutes and criminal pleadinp;^ that no individual defendant in the clock 

could be expected to kno
T

'
r

 what such standard or criterion of conduct was and 

the criminal penalties certain to folio"；: toon an established violation 

thereof. The alleged standard or criterion relied upon hy the Prosecution 

is nothing more than a reed in the wind and no man of comnon sense could 



say. that any such standard or criterion exists with the requisite cer-

tainty to spell oat a criminal intent and course of conduct. Moreover, 

assuming the standard was there, it has never been defined heretofore 

with the certainty that any defendant who chose to run aight read and be 

conscious of the .fact that he was intentionally and purposefully viola-

ting a criminal standard or criterion of conduct. 

2. Because of the unusual character of this trial, the 

extraordinary claims raade by the Fro r5ecution to support the indictnent, 

and the nebulous state of existing international la ろ even in its civil 

aspects, there can be no judicial notice by the Tribunal of the "law" of 

this case; the law in this case must be proved by the Prosecution as a fact J^.s m 



other エらct in tlie ccse； and there being no piool by the 

IlosecuLion in this resj： ect
 5
 the エnしict丄iient. fails in its 

entirety. 

3. Tiie defendants， except in a few instances, cie 

inaictea lor act? c〇..fitted v;hile ser\in_； ir.\ the hi ,hest 

civil or lailitcry oif'ices； or both, "itiiin uhe ri6.iiSv;ork 

^ — 

of tiib gov eminent, of Je.p^n; their vets were tne acts of 

the ら:r.ruient of 厂apsn ectir . in its： sovereign capacity. 

The delendanus and each of t h e n are not answerable for such 

official acts wi乞hin tlie scope of t.
1

.上eii. respective ol1 ices 

under any body or system ot 1しw， national or international, 

hereLoiore known in the vvoild„ Their acts and oraissions 

are beyond the reacli of しny syste；丄〇ニ lc w iieietofore kno;n 

and are likewise i ^ M r e to 1 e-e入anin&tion by any sovereign 

nation or
 O
roui. of netions^ I'o delerxd^nt could heve eifac-

tively co.iainitted trie alleged offenses set f o r t
u

 in the in-

dictment without the -v ovver end authority of his official 

oirice. 

Tlie iiesds and quasi Ii.ee:c.s of government acting in 

tlieir of i icicl c： p^city have been elothefi since ancient 

days with naLionel internationt 1 i丄:』上unity• Along 

nと-tion己1lines , considei a.or eムとniple i:.丄iuni/しy to a tort 
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action I'oi c-cts &nci omissions Vvitiiin txie scope of their 

official position; elong interne,tion&l lines consio.er the 

diplo^titic i^uunity in ..any directions of both the Jae-sd 

ol.& st&te end cue si h
;

,aes of. a state wliile in foreign 

territory, Feither J"c pen nor any otiiei net ion in the 

world has e-ver heretofore agreed to any tiei,tv or conven-

tion, or recognized any principle of international law 

coLuTion to .iiankind, rnicr丄 would p e m i t t.notlier sovereign 

nation or _roup of nations to sit in judgjixent in a cri-

jiiinsl proceeding uron feiiiiei tae Ja=£d or c—ussi heads of 

its
 e
.o-vernr:ient. It requires only casual reiloCtion to 

xetlize th^t no sovereign nation vvould ti^er iic.-ve liこntly 

unfi&rtしken any such resj. onsibility; and こItei an ey.&iiiina-

tion ol all txie idaterial tvoilcble counsel .aic.kfc tiie un-

qualified arcuaent that J", pan nev^r undertook or essoiaed 

any sucii inteinetionGl obligation "<-itJi respect either to 

the head ol tiie J'ipsnese Eiiv ire 01 the cut si heads of such 

empire, or •；ith respect to that sr:isll body of persons 

closely assist end t.d\ise the Knperor. If this Tribunal 

slioulo set a precedent otherwise it is e^sy to sea that. 

evbiy sovereign net ion in the world ..oala iicve ...reat 

difficulty in attracting able i..en to public ol lice; that 
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DO .dan of r be son an “ ability ,.ould uncert^ko or &s£ULie 

the vicaiious criminal rdsponsibilitj-" for the decisions 

or oxuissions wnicii iie in good iaitli ニ丄しae ご.s eithei the 

hesd or quasi hci fi .oi a sovereign ntA.ion; and furthermore 

t-he precedent sou.:.匕.t to be mこ.しe by the Fi.osecu-しion can 

only be colculated to worK to tiie detriment of the public 

service tnrou^iiout tiie .voile end in this respect gives 

proiaise oi b-in^ notnir.^ more thしn an en of m i s c n i e f . 

4 . V'hen mer cr^ sui..:ja〇nリd to the iii .hest of 1 ices 

in tile ^.ovfcjinxuent o- l sovし；rei' n nation tiiey in le^cl ef-

loct lose tiieir identity &s indi\idutls enc： v^hile dis-

ch-rging tiaeii official duties they c.re retlly artificial 

persons in tirid h \ i . TJiey rre the l&w meKers and tiie law 

gi-vers ana in this sense they r u l e . It seems too cleer 

lor f.rgUxixtint thc.t ;uoaein feOVcrriiiicnt iiしs becojre so diverse an 

coiaplicated tiaat no one iuc.n culled to hi
 :
.ii officiel station 

in public life would cer•じ to oy held to a standard, of 

criuln&l conduct; uncier circliiuatc.n.oep Vnxi&re- h.ia action or 

omission is raertly one aliquot r^nt or segment of a ‘cつ;uaon 

action on bchcif of tiie government cs e.v. entirety; and 

this is all the more e...phesized in the cese of Jrpe.n vvhere 

it a;.peers th-t no deitndunt iiuci a final voice in any of 
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the major decisions tukcin by J&pr.n between 192c and 1945. 

5。 _ Heretoi.oi•で it Ja； s been unirori;ily recognized, tiiat 

the hecas and que si iaecds ol state, ex necessitiae, are 

clothed »»ith thd great principle of i^iuiunity to re-ex..jnina-

tion of tiieir of!icicl acts under netion.1ls.w• This 

principle of nationcl Isvj is recoj.nized by every civilized 

ntition in tilt； vvorld ‘snd tlierelore, there could be no re-

cognition by the rations ol tlie
 T

".orld of じ principle in 

direct derogation to so basic end fandt'^^ntc.l princij-le 

of all the national Eystoms in tiib vvorld. Tiie dtni&l of 

immunity ^ould unci ermine tilectively tiie sov。ieign eutho-

rity itself. There is no such thinご，es intcinetional l':.w 

in even tht； civil sonso unless one is ^rcp'—red to aeiaon-

sti-£.te tiiat the piincipli Jrしs bb^n recognized by the coiijuon 

consent end ol. mankind
c
 Fai thornore, it would soeni 

to bti & Ionご aty in tho future beiore こny consicsir bis body 

of nstions in tt^ -world will evor e rae to しn inturnGtional 

. —“ 

penal standard ..iiich pしi.ruits tiib i ctions snd omissions of 
— 

its topmost officials to be rc-tzarLined eccording to tile 

ideas of fortiとn netions or to permit Lny international 

tiibanal celled ujon to c:.ciiLinistし.i. r.ny sach penal code to 

re-oAaminc all the innermost secrets end con! identiel coxn-

-9-



raurxications between tne hi
w
.h.fcst ofiiciし1& of t; sovereign 

nstion, tiie disclosure 01•；i/iiich could only bii against the 

nationし1 int^rtst i.na scie.ty tnd tiiorciore jrejudiciLl 

to £.11 tilし best i.nd 上iigiiest interests of the n£\tion. Lore— 

over, no notion ever .̂.JsitoS 2. disclosure to evon its own 

� 

courts of stt.te socrets, the disclosure of viiicii v.ould 

be i.rejuclicif 1 to the fccist .intoiosts of tiie nation； and 

no intuina'cioncl lew to th.i. contrary could .rise or come 

into ！jfcin；； in the it:ce of this uniform policy and practice 

of n a t i o n s . 

一 1 〇 -



6 . The ordinary law of criicin^l conspiracy has no 

application to official actions teken or o.Titted in the exercise 

of sovereign eutiiority. C-xiruj.nal conspiracy has not heretofore 

been known at the high level of internstional law； it has hereto-

fore been applied exclusively under donestic law ena has been used 

exclusively ss 9 weapon against positive actions inimica 1 to the 

sovereign and. people in a purely national sense. needs no 

argument thpt the heads and quasi teads of a sovereign nation 

necessarily are required to consult to ret he r, compromise and reach. 

つoニe agreement wi til r es^ect to n aniforiL pattern of sovereign 

action, "'ha t is necess&rily reauired in the discharge of official 

duties could not ^ossibly be a conspiracy inter sesse among the 

heads or quasi heads of government ； and no nciple, rule or 

バ 

standard of international conduct could possibly exist in con-

travention or derogation of ihat is lawful conduct under tiie laws 

of every sovereign nation in the v-or Id. On the other hand, 
， --

criminal conspiracy has heretofore been applied only to low and 

^ . 
nesn situations, the existence of which constitute a serious 

. — — ‘ — “ — • 

threat to the well-being of organized society viewed from a 

-11-



strictly nっtionRl sense e nd point of viev;。 

7. reitiier X-.^p&n nor any other nation h?.s conceded to any 

othe r nation or group of n? tions the right to determine in a 

j u d i c i a l tri?l or in s criminal rrocefdins： at the i n t e r n a t i o n a l 

level j Vihe t constitutes c w こ.r of e egression r or sued r s an 

instrument of ne tional '"policy"; end v.'he t; con due t conitit'ites the 

legitimate exercise of tiie right of self preservstion い self 

existence cnd self defense. Tiie foregoing point is perhaps best 

i l l u s t r r t e d by the n e g o t i a t i o n s l e a d i n g up to the E r i e n i - K e l l o g g 

Fact of 1928, which wes supposed to outlav； the use of viar ss ”f:n 

instrument of n?,.tionr.l policy。” That P a c t o r i ^ i n e t e d in an 

exchange of letters between M r , Kellogg, Secretary of State of 

the U n i t e d S t a t e s , ？nd 1.!. Briand
 3
 F o r e i g n S e c r e t a r y of F r a n c e。 

The purpose of the Pact wss high sounding rnd つious encugh but 

the ne t i o n s who w e r e c?lled apon to s i g n the F a c t w e r e s e r i o u s l y 

disturbed ss to v h a t any other net ion or group of tions xrxigJat 

determine either arbitrarily or otherwise to be a war fought from 

the standpoint of ^'policy" £;na utterly divorced, froxu any Idea of 

-12-



self preservation, self existence an .1 self defense. Eefore tfcist 

Pact v.；as signed the l e a l i n p n s t i c n s of the. v,orId, i n c l u d i n g 

Britain, Fr&nce, It?.ly ana Ja^-; n required en exchange of notes in 

order to cl&rif'y the meaning snd intention cf th e P a c t . M . Briend , 

for France, advised the other netions： "Nothing in the new 

treaty restrsins or compromises in cny n:r nne r the rig Jit of self 

defense. Every nation in this r e s〜 c t v d l l alv;ays remsin free to 

defend its territory esrainst ？tt^ck cr invssion; it alone, is 

competent to decide vhether circumstances require recourse to vjar 

in self defense. Secondly, none of the provisions in the new 

treaty is in opposition to the Provisions of the Goven&nt of the 

League of Nations, nor with, those of the Locarno Treaties or the 

Treaties of Neutrality. I
T

or eover, c ny violation of the new 

Treaty by one of the contracting parties would eatoiriPtica.lly 

release the other m r t i e s froxn tiieir oblirotions to the Treaty-

breaking states." ViX. Kellogg, Sccret.:ry of ^tete of the United 

Ststes , mr'de the interpr ctrtion and conditions of the Fact sti丄1 

more explicit. He wrote on 2 3 June 1928 es follows: 

-13-



“(1 ) S e l f - J e T e n s e . -- There is nothing 
in the .Aciericrn draft of sn snti-v^er treaty vhi ch 
restricts or irrmairs in cny way the right of self-
dtffcnse。 （Th£t rirht is inhcrtrit in e very sover-
eign Stotc ?nd is implicit in every treaty 
(I"tsliciz6d)

 t
 Every n

c

 tion is free at ell times 
f;nd regrrdless of treaty provisions t o clef end its 

. territory froc attack or invasion it Plonc is 
coiupctcnt t o d e c i a e vihether circumstsncfes require 
rccoarse to v)er in self -defense

u
" 

Japen ES w o l l as cyery other ns J or nation in th t v:orld signs tory 

to said Fpct signed the Fact on the conditions with the 

interpretation expressed in the fcregoiiif letters of M . Erirnd ？.rid 

I"r. Kellogg. Ey the Brir.nd-K?llogf CT;;rsn , by tht COILニon 

consent of tho rrr： jority of the nations of tiie world,‘lone v;as 

/ _ ~ 

competent to decide ^hethsr the circix^.st^nces confronting It et 

r ~~~ — -

eny given tiir.e required recourse tc w^ir for self jrrtserv^tion, 

self existence or self defense -orid neither Jep^n nor m y otiie-r 

signatory n"tion ccxrflitted or ever intended to couait to the 

judgment of eny foreign to^er or group of powers the right to 

decide de novo whether activities on tilt p^rt of the farmed forces 

of Jspem constituted the legitin^te exercist of the right of self 

preservption, self existtnee - n'i self defense, A rr.ere exrniinr tiつn 

of all the historic efforts on the prrt of international bodies, 

grid the discussions contained in the texts of 3nternction?l writ-

ers, show the well nigh pr^ctic^l impossibility under cir nging 

world conditions of rttenpting by v;-oid3 or expiressioii of intention 

to spell out shnrp or even r. rough line of dc^- rcr：tion between 
- 1 U -



a war of aggression end 9 war fought for self presgrvstion, self 

existence and self defense. All tlie writings on the subject show 

that internntional experts iisve aiifor^ly become mired or icxjared. 

in e hopeless morass et ell ettenrts to define what is legitimate 

end what is ille^itiirLete war in tiipt respect. It Is certain es 

the day is long tii?t neitiaer -Teran nor any other sovereign nstion 

coLunitted to the jungraent of an international tribunal in a 

criminai sense the final detarmins tion of '.viiat was orthodox and 

vviiat was unorthodox in thst resrect. Out of the severe I hundred 

v 

wars that have been foa^ht since the beginning of tiie 17th. Century 

it is undoubtedly true that no nstion could, be found ^hich had 

admitted tii81 it fousriit e vvP.r without excuse or justification and 

for the sake of "policy" 8 lone. A pa in ir. the numerous v;ars fought 

in the past century it is a matter of cor..C-on knowledge tl:.at eech 

belligerent had his own side to the story end his own idea as to 

who and whet caused trie final hostilities, Yet the Prosecution 

hes the temerity to ssk this hifrh j.atern^tional tribunal to walk 

and. decide in a field vvhere tiie international law experts have 

always feared to tread sna this in the face of their own evidence 

v.'Jaich shows in every detail tii
o

t J a ̂ an had the strongest sort of 

provocetion end justification for ell its armed 
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activities since September 1951• 

8 . Each defendant has nado the solemn point that 七 h e r e can be no piuiish— 

meat for crime without a pre-existing law； nullum crimen^sine le^e, nulla poena 

sine lege. And further that ex post facto' punishneri七 and definition of crirae 

is abhorrent to the laws of c.ll civilized countries, as v/ell as opposed to all 

the basic and decent instincts of niankind • There can be no arrumdrlt a gainst 

tne fact that before any nan can bs held to personal responsibility for a crime 

七 h a t the crime should have been defined with certainty as well as 七he punishneii七. 

That principle is enbedded in the Constitution or laws n.nd practice of all civ-

i丄ized na七ions« No nation or group of nations could for a nonont cidni七 the 

possibility of the existence of an alleged international criminal law which rode 

roughshod ovor so basic, fundamental and universal a principle as ex post facto; 

and a recent effort in that regard will no七 be acknowledged by those who h .ve 

reverence for law and justice. 

Moreover, it is inconceivable h w 七 h s Prosecution could contend 七 h a t a 

crine and punishment could be defined and presoriiDod ex つost fr.cto, or that 

any such principle had received approval by the common consent of naiilrind and 

had thus gained acceptance by usa^e as a :rinoiple oi internacionr-.l law« It is 

all too clear 七 h a t this argument on the part of 七 h e Prosecution is sheor hind-

sight born in the heat and a f t e r m t h of var； and it vdll not stand ozamination. 

much less the sober scrutiny and test of time. 

9o Finally it should be noted that under the condi七ions attached to 七 h e 

Briand—Kellogg Pact a nation mi^ht be an aggressor in fact in the opinion of 

一 1 6 -



one or more opposed nations, but it is not a breaker of the Trecty, recourse 

to war in self defense or for sel£ preservation or self existence having been 

expressly excluded by prior agrcoraont from the sv;oep of 七he terms ou七Iciwinc 

vrc,r as an instrument of national
 5t

;oolicy
:!

; and by ajroenont of all the sig-

natories to the Pact the definition and circumstances of the exercise of the 

ri^ht of self defense was left to the exclusive judgment of each separate sig-

rui七ory power, including Japan. A broach of tho foreこoing Pact carried no 

criminal penalties and othcrv/iso it defined no criminal standard of conduct. 

The only sane 七 ion it imposed wc.s on a o? possible moral discipprovr.l on tho part 

of one or more nations. The Tribunal will also recall七ha七 situations relating 

to self preservation, self existsnco and self defense have been troatod since 

tine immemorial as impliod exceptions to ovcrjr treaty and convontion^ otherwise 

expressed, no nation could disable itself in 七 h a t respoct; and 七his ；position 

was simply reinforced and m d c doubly clear by tho expressed condi七ions a七一 

tachcd to the Briand-Kollo^g Pact. This definition of the soopo and area of 

self proserva七ion, solf existencc- and self dofonso, r.nd the right of a nation 

七o finally and e::clusivoly dccidc that quostion for itself, of course, overrode 

all other treaties and conventions o.ntocodent in point of time, 

10. Tho "Convention for the Pacific S•七tlcrmsnt of Interna 七ionp.l Disっu七Gs
n 

signed at 七ho H a g u e , 1 8 Octobor 1し、07, dealing with a socallod rcasonod decl^.ra-

"cion of v/ar or a conditional ultimatum, imposed no sanctions or penalties or 

criminal standard of conduct, and merely left tho door open for moral disapproval 

bocause of action in violation of said Convention. The Convention was suparscdod 



；
.
.
-
-

by 七he Briand-Kc丄lo^g ガ a c t of 1928, insofar as it rclr•七es to situations of 

self defense and. vrho has a right 七o rinally d e t o m i n o 七he circumstances calling 

for tho exorcise of that richt. 

The Treaty was no七 violated by 七he hostilities at Pearl Harbor. 

evidence of the iProsocution shows 七11つ.七 the non-dolivcrv oC tho Japanese 

••! • • 

messa^G to the Unitod States aovoriiiaGnt could not he a matorir.lっoint in this 

case in view of the uncontradicted ovidつnco of 七he Prosocution that 七ho con-

tents ̂ of said _fino,l _ja?anes<3 hr^v-i n-P-P rl-ipl n-mnf-ir* -nngn-h-T̂ -hT npg -py^o 

The vory 

in fr.ct lcnOTn 七o 七he highest officials of 七he United States in c-dvanco of 

the actual attack on Poarl Ilaruor. See, for cxanplo,七he tostinony of lir. 

Ballantine that the firs七 thirteen parts of tho final Japanese n ;S3c.gc wore 

available in ••ir.sliington "by ncans of \yirc tapping on the niこ:ht 0で S Docoiiibor 

1941, that thoy v/cre actually read by President Uooscv:lt on 七ho ni^ht of 

6 DocombGr 1 9 4 1 ( R . 1 0 , 9 7 9 ) , and that 七ho fourteenth and last part of said 

final Jc?wpancso message vro.s trcxnslc\tod o.nd o.vp.ilabl^ in tho Unitod Str.tcs State 

Dcpartmont by 10 o'cloc?-: on the morning of 7 Dccamber 1 9 4 1 . ( R , 1 0 , 9 8 0 ) 

Moroovor, all tho ovidenco of the ProsGcurtion shows that tho Jこ；panose Govorrxrncnt 

-

had instructsd the Ambassador in Washington to havo the finr.l message dccodcd 

and ready for delivery to tho Socrotarj^ of S七cito at 1 o'clock p.m. precisely 

on 7 Deconbor 1941，Ylashin^rton tine, and fiirthor that there is no cvidenco that 

the Japanese Govornmont c.t七cinpted cui evasion of tho forogoing IP.^uo Convention 

insofar as it required notification of tho b?ginninc of hostili七ios. Moreover, 

‘ - ' 

as ,11 th3 ovidoncG shows that' tho United I:in£dom was working; in olosc conoort 

- 1 8 -
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v/ith the United States, r.nd had previously threatened to go 七o war v/i七hin 

"the hour
if

 it is to "be inforrod that she likewise had 七ho informixtion which 

tho Unitod States had. 

As the govornmcnt of the United States had actual notice before the first 

shot was firod, it is idle to say that forix.l del ivory of tho final no七 c adds 

c.nythin^ to the 13gal si七ur.tion, Heretofore tho courts of every civilizod 

nation hava unifonnly held that actual notioo is jus七 as こ;ood and effee七ivc as 

ff 
a technical or legal notice c.nd in these oircumstanoos i七 is difficult to SOG 

i i _ n n i n .. * ..--.- . • . _• i 

how 七he Prosooution cc.n maintain that "che foregoing Convontion was violated 

I 

in tho circumstances ironediatolj
7

- fit七ending the opening of the Pacific 'Tar• 

All sides know the war was coming head on. The spirit of the Convention is 

dcGignod to insure th?.t an enemy no•七ion shnll no七 b3 attacked without notice; 

horo all the evidence of th^ ProsGCU七ion shows actual notice prior 七o 7 Docomber 

19411 oessanto rationc logis, cessat et 一 i つ s o lex. 

Beyond quos"Gion, in tho oircumstanoos iim.icdlately proocding the Pacific • 

'7ar, tho UnrcGd States o.nd Groat Britain could not have road the final 

t 勒
1 1 1

 •一"̂  パ— 

Japanese note cis being anything el so thc.n a declaration of war. Hone of tho 

defendants in tho dock had the povrer 七つ finally dcolc.ro war on behalf of Jar)an. 

Tho final Japanese noto had been described by the Foreign x.anistry of Jc.pan in 

advance as having tho effect of rupturing relations and 七ho Aniorican G-overnncnt 

l::icw 七hr.t fact on tho uncontradicted ovidonco of llr. Br.llantinc. (R.10,950) 

Indeed, the rocord shows 七 h a t President Roosovolt oonsidorod the final 

Jr.pancso noto at tho time it was intcrocptcd to bo tantamount to a declaration 
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of war and that Secretary of State Hull had already acted on such assumption 

by placing the entire matter" in the hands of the Army and Nrvy". (R,10,979, 

10,954) The Prosecution argument that the attack on Pearl Harbor came as a 

surprise and that the foregoing Hague Convention was not complied is a 

sheer technicality，the drawing of a fine bead at a gnat's heel and a mere 

form of words in the face of the adnitted facts. 

The Hague Convention of 1907 regarding the opening of hostilities has no 

application to situations involving tho exorcise of the right of self preser-

vation, self existence and self defense on the part of any sovereign govern-

ment, The very evidence of the Prosecution shows without any contradiction 

that the United States and Great Britain had been engaged in a do facto state 

of war r-lth Janan for several years urior to December 7,194-1, because of 

their substantial and continuous economic, financial and military assistance 

to China during the Chino-Japanese hostilities which had been in ^ro.DTG^s since 

.二 / -!• “ .. . • • ； . ..-,.
:

ハ:セ 

July 7,1937" that both the foregoing countries were supporting Chiang-Kai-Shek 

and literally keeping him in the fight against Tapan notwithstanding strenuous 

efforts made by Japan all along to bring the hostilities to a conclusion; and 

at the same time those governments were applying economic strangulation to 

Jaixin which was followed still lc.ter on by military encirclement ； and by 

reason of the foregoing action the United States, the United Kingdom and tho 

Netherlands lost their status as neutrals and assunod the status of belli-

gerents as against Jn.r^an. In this situation anr under all the orthodox and 

traditional ru-los of international丄OT, Janan was entitled to visit a 



n

rGprisal
;t

 n.gainst those b jlligcrc:its without givinS .̂ny such notico was 

required by tho Convent ion of 1907. HOELCC, said Convent ion, viewed from 

r.ny c.nglo and in th3 light of actual facts shown by the prosecution, wc.s not 

violated by Jo.p:\n or by r.ny dofond'Mit in this ease. 

1 1 . O t h 3 r treaties and conventions roliod upon by the Prosecution which 

."Gquirod conciliation, iiicdir.tion, otc • could not havo boon applied in tho 

situations which oxistod. in Ir.nchuria, China '、nd tho countries involved in 

the Pacific Tiar. In the first plc.oo 

- 2 1 -



neither China nor the other countries involved in the Pacific War ever 

paid any attention to those procedures, The fighting broke out in c-ach 

instance spontaneously and had been preceded by long periods of had feel-

ing, deeply embedded controversies and a ^oJ.l defined attitude on the part 

of the belligerents against Janan which could not be solved by any outside 

intervention o r t h e mi?.d procedures of conciliation, mediation or dis-

cussioiit Moreover, during all tho period in question China had no stable 

government which Fas capable in good faith of executing any agroonent 

arrived at dth Japan through the foregoing procedures
c
 The Tribunal is 

facod with tho astounding state'en t of Fr, Ballantine that during the 194-1 

negotiations with the Japanese in "Washington it was ""cho J a p a n e s e w h o 

asked repeatedly for the ononing of diplomatic discussions and that the 

State Department had no attitude or disposition to open up tho discussions 

at its own instance, an rttitudc which 5s in the teeth of the spirit of 

all international treaties and conventions for the outlawry of 双ar as an 

instrument of national
 TT

policy
n

 and tho procedures providing for concil 

iation, mediation, good officcs, ctc, 

12. In this ease it scens to bo admitted that none of the govern-

ments rcnrcsented anong tho nrosccutors mici any attention to the treaties 

and conventions rcliod upon by then to sustain the Indictment in the in-

stant ease こ nd i/c therefore m^ke the serious DO int that "&nc Prosecution 

is estopped in good conscience to complain about tho conduct of the defend-

ants in the same rospcct. Moreover, ''
ff

r. Ballarrtiii〇 admitted thにt S^crctary 
* 
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of "Tar Stimson testified he urged the President o.f the United States nearly 

a week before Doccmbor 7,19厶1 to attack Japan and zhis vrithout any formal 

declaration of war by tho Congress of tho United States which has tho sole 

x̂ ^ 欄 _ . . 一 _ I I '" * *
1 

povcr under the Constitution to dcclr.rc マar. 

13。 There is a prosumption that "hen a nation engages in hostilities 

it does so in good faiths The b^dcrx is on tho Prosecution to offer sub— 

stantial evidonco to ovcrcomc that presumption and this it has failed to 

do with rcs^oct to oach count of tho エndictmont i;hich chargos tho prepara-

tion, planning and waging of a ttc.t of aggression,, The cvidcncc rGLroing to 

Manchuria, including the findings of fact in the Lytton Roport, sho厂s that 

Japan had the strongest sort of provocation and acknovdcdged right to defend 

the lives of its nationals r.nd their proporty。 Viewed in any light the 

evidcncc with rcspcct to Manchurin is a matter for intcrminablo debate and 

this being the ease it could not ho said that the ^rosccution cvidonco 

provevS anything one way or the other。 and abo^c こ11 it is just as con-

sistent
 Tr

dth the hypothesis of innoccncc as it is マith the hypothesis of 

� 
guilt. 

Fvidoncc relating to Chinese hostilities beginning July 7 , 1 9 3 7 

sho
rr

s thr.t the Chinese "^thout any adequate provocation fired upon Jana-

nosc troops at a ”lacc where thoy had a right to bo under tho Bcr
r

cr Pro-

tocol of 1 9 0 1 , a s amendod; that thereafter tho Japanese made repeated 

efforts first to localize the natter and then to sottlo it with Chiang-Kai 

She.
1

、 Witness in the rcspcct tho testimony of Goctto who testified that 
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the Japanese must have "been trying to settle the China conflict "because they 

ha.d "boon sending s.nd rocplling a whole s-accossicn of envoyb to China. Aside 

from this, all the Prosecution evidLonca, particularly the testimony of 

Baron SEIDEHABA, Geno^.1 TA1WXA end Goette, shovs that the Chinese ted 

"beon engaged in "bitter onti-J^iif-neee propyg^nda, "boycotts
9
 discrimination 

of vpxious kinds and assaults vcoon JapaJiese nptiosalo which constpntly grev; 

worse in intensity without the Ja.pp.no£G adding Bnj fuel to tli3 firo; that 

Manchuria was practically e primitive c c m try ovorrun *by 300,000 baZLdits, 

there still boing 8
f
000 "bemdits operating in Mancharip several yoars after 

the Japenoso Army fittompted to clopn up the situation and to roetoro law 

and order• Nothing in the Proeecution ovidence by a ^ stretch of tho imo.g-

ination shows that Japan engaged in hostilities in Mpncharia and China 

、 ー 丨 、 • し • メ 一 St^- “ . "W** 

without any cause, excuse or justificabion； p ma,ttor which they would bo 

"bound to demonstrate "by subBtaiitiaJ. ovidenoe to substantiate tho alJ.ega-

tions with respect to "Wars cf Aggressionち，assam:«.ng again that 

thero is any such concept dofined in internetional law at the prccont time 

as a
 f1

wp.r of a^greesion." 

With respoct to the Pacific War, all tho cridencc shows ths.t tho 

Unitod Kingdom end. thp Nethorle.nde doclarQd war on Japan,， In thess cir— 

cums七ancos no international legal tritunal has authority to go "bohind the 

formal docl&.ration of war and to v.̂ 'igh tho circums七suic•つs in its own faror 

"by lateling such r Aoclp.rption of war ^e in reality a docl^ration of war 

in self defense. Especielly is the foregoing true vith respoct to tho 
一2レ-



Netherlands which forn^lly d^clarod war against Japan "because of its close 

relations with, severe.l other powers. All the evidence of txi© Prosecution 

shows thp.t the oconomic s七rangulp.tion of Japan "by the A.-B-OD "bloc could 

do nothing "but force to fight in oxdsr to preaorvc its a c o n o ^ , self 

exist one© and pride as a nation- Who w^s the p.c bixa.1 aggressor in the Pp.ciiic 

War is also a matter at "best for interminatle future debate and in these 

circumstances it could not "bo said rea.Bons'bly th^.t the Prosecution svi— 

donee proves aiij
r

thing one way or the othor； inr.ch. less tho 矸丄丄ega七ions 

contained in the instant Indictment. 

14. There is no sii"bstan七ial eridonce that any defendant either 

indiTidiially or in concert with any other defendpivfc or in concort with, 

"dirers other personB
1

' evir ma.de a common plan or conspiracy to wa^e a war 

of aggression a.gsinst coxmhvy. ^ovhore has i;h.e Prosecution shown any 

direct, iimnediate or efficient relation between any act or omission of any 

defondant or two or more, defendarxt^ which directly, immodiatcly or e m -

ciontl：^ lod. to a war of aggression pg^in^t-ね.ny country. Such acts as have 

"beon estatlishod are too far removed n.nd are 七co remote from tlic result 

which lr.tor transpired. All the evidence of the Prosecution shows that no 

dofeiidmt or groiop of defondpnts ever had the final voice as to whether or 

not Japan would engage in hostilities against any country. Indeed thero has 

"been a failure on tiie pert of the Pro3ecution to show tha.t tho inajority of 

tho do fondants wore ever pcqiiainted with one another "between 1928 and 1945. 

There has "been a totp.l failure to demonstrete pny oommon plan or conspiracy 



to dominate tlie world, East Aeir or «ny other region \y military force. 

The evidence is to the contrprj
7,

. There hps "been p total fpilure on the 

part of the Prosecution to show any connection whatsoever between the hos-

tilities in Manchuria, China, or the Pacific War. In this respect consider 

the testimony of G-oneral Tada, who testified that the Army of Japan had 

ma.de no preparations for the Chinepe hostilities pud was in fact ill一pre蛇 

pared for srach hostilities; and in 1937 thore w?e no thought in the Army 

s ^ 

a"Uout preparation for Pacific War. What is even moro striking is that 

the defendants in tho dock held various and unrelated offices in at least 

twelvo separate and distinct cabinots In Jepa.n Bcntterod "between 1928 and 

1945; and that it would not have bnexx possible for any two or more of said 

defendantb, wiolding the powers of their official officoe at widely sepa-

retod poriods of time, to cprry out any of the things charged in the Indict-

ment with respect to wars of aggression. In this situation Japan stands 

in striking contraet to the situation et Nurenberg where all the ovidonce 

showed that the de fondant 8 acted ^inder a single governmoiit • 

15, With respect to tho allegations of tiie Indictment which, charga 

^Murdor
,f

 and "Conventionel War Crimes" pnd "Crimee Against Humanity", it 

need only "be sa.id tha.t Prosecution has failed to offer a scintilla of 

evidonc© that any defendant ordered, causod or permitted the armed force® 

of Japan to "marder" the inh^"bitpnts of pny country as alleged or prisonors 

of w?.r, members of the armed forces of opposing countries, civilians or 

crews of ships. There is not a scintilla of ovidfince that any dofoiidan七 
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hpd. exi^r reason to ppprohond. th^t p killing "by the armed forces 01 Japan 

during hostilities cつn&ijitirfcod " M u r d o r o r thpt international law had "bnen 

strained to comprehend any such crimo p.s "Murdor. '
f

 With raspoct to tho 

ell o p t i o n s of "Convontionai War Crime i;.hero is not a scintilla of 

ovidcnco the.t any defendant or !:v;o or mo^e defendr-nts vra.e p^rson^Ily rc-

sponsi"blo. for tho trop.tment accorded to prifsonors of war; intornod civilians, 

etc. or that any defendpnt つmittei, when knov/loclge of the facts c?mc to 

M s attention, to do an：/thing within hie power to correct t-ho situp.tion, 

mummtimm^*^^- _”11 

No defendant in the dock ovor hai any reason to SUDDOSO th?t violation of 

the provisions of the Geneva Convention of 1921? would ever "be punished "by 

othor than a national court; of the nation offended by the action or that 

thp, poreon to "bo punished would other than the im.media.to offender and 

his immodiato
f
 officiont commander in the military fields Moreover, all 

the Prosecution ovidencc shows that Japan issued rulos end regolabione 

for tho tro?tmont of Priconsrs of War ?nd interned civilians v/IIICH. SUTD-

stpntially conrpiied with the spirit
f
 intention and "basic h-ama.niterienism 

oxprossod in said Convention ^nd that no defendant over authorized any 

substantial doparture by tho armed forces of Japan from tho roq.uiroinents 

of such rulos and ro^alationeo Nothing in this parpgraph is to "bo con-

sidered as an admission that Japan ps e. non.•ratifying power to tho G-Vonova. 

ConTontioii of 1329 was "bo-ond to coirroly with all tho do tailed proTisons 

and minutiae contained in thcit Convontion; wiipt insisted upon is that 

p.ll tho eridonco of the Prosocution shows thf t tho Japanese G^vnrnmcnt 
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and those defendants wno had e.ny connection with tho natter prounilgatod 

rules ^nd regolationp which did. fulfill within the limits of porsonnel 

and icaterial resources all tho "ba»3ic みr_d hama,nit?.ripn requirrmonts of 

that Convention; and that the defendaxits can not "be held personally 

rosponsiblo for any infraction thereof. 

ThorGforo, on "both tho facts and the lav; the Prosecution has failed 

to Butstaiitiate it a ca^e r^aostpntipJ ovidonco and hs.ving failed to 

nctatlish a prima facie case tho defendants, and oach of thorn, boonoch 

this Eonorablc Tribunal to dismiss the Indictment and. each a.nd every count 

thereof and to order that the dofendfintB, anc. each of them, stand acqjiittiDi, 

All of vrhich is most respectfully submitted., 



EITSI?TATIOTIAL J-
T

TLTTARY TRIBUNAL FOR THE FAR EAST 

THE UNITED STATES OF A^^RTGA, et al. 

vs 

ARAKI, SADAO, et al-

Defendants 

Motion Ho. 

G z m m , MQT
T

oy DLS:Tで TH:: P了DTつ
1

m? 
〇N BEII/lLr or ALI, IKFJ^DANT" 

Nov/ come a丄丄 of the defendants remaining in the 

above-entitled cause at the conclusion of the evidence on 

behalf of the prosecution and hereby jointly and severally 

move the Honornble^ The International Military Tribunal for 

the Far East, to dismiss the alleged indictment heretofore 

filed with the Tribunal on 3 I
T

ay 19扛6，and each and everv 

count thereof as it severally relates to and affects each of 

said d e f e n d a n t s u p o n the grounds hereinafter set forth; 

For clarity of statement the ^rov.ndn of the motion 

are divided into five categories as :Toiiousc。 

( 1 ) " G e n e r a l Grounds Common to All 
Defenciants'

1 

. ( 2 ) "Crimes Against ？eaco
f;

 (Counts 1 - 3 6 ) 

(3) "liurder" (Counts 37 - ユ 

(U) "Conventional Y:「ar Crimes anc
:

 Crimes 
Against Humanity

1

- 、C!oL2n。s :,3 -

(5) "The Individual Counts" 

General Grounds Comron to All Defendants 

The points to be argued are-

1 . T h e r e is no substantial evidence introduced by 

the prosecution tending to show that any defendant individually 

or in concert^ combination
5
 co^ifederation or conspiracy with 
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any other defendant or Tri-th any other -oersons vaguely described 

as "divers other persons" committed any alleged offense 

described in any of the fifty-five counts of the alleged 

indictment and in addition the evidence introduced does not amount to 

even a scintilla of proof and otherwise fails to demonstrate 

a prima facie shov/ing in that respect. 

There is not and never has been in existence 

any system or body of law known as さn international code, 

standard or criterion of criminal justice or an international 

code, standard or criterion of moral conduct carrying with it 

the right of criminal adjudication and criminal penalties-

and the prosecution has wholly failed to show by evidence the 

existence of any such law or concept. 

3* No system or bod/ of law heretofore known 

authorizes any international legal tribunal to sit in judgment 

upon and adjudicate the criminal or moral conduct of 

individuals and a sovereign nation. 

All previous feeble attempts to up an 

alleged code of international criminal justice have failed of 

recognition or aDproval by all sovereign nations including Japan. 

5* The defendants and each of them cannot be held 

to answer for offenses against alleged international criminal 

or moral standards which have been heretofore defined in such 

vague^ general and indefinite terrns, if at all, that no 

individual could be expected to know vrhat such standard or 

criterion of conduct was and the criminal penalties attendant 

upon violation thereof; that such alleged standard or criterion 

has never been defined with the requis5>te certainty to support 

criminal intent; and further^ that no international standard 

of criminal or noral conduct has heretofore been defined ”d_th 

the certainty that he who runs may read. 



6. The alleged body or system of law which this tribunal 

undertakes to administer under tho amended charter issued by General 

MacArthur on 26th April 19U6 is entirely e : post facto in 

character and, hence， abhorrent to and contrary to the practice 

followed by all civilized nations since time immemorial. 

7- The defend-mts yrith few exceptions are indicted 

for acts and possibly acts of omission committed while serving 

in the highest civil or military offices or both within the 

gift of the government of Ja^>an. Their acts were the acts of 

the government of Japan acting in its sovereign capacity anrl 

the defendants and each of them are not answerable therefor 

under any body or system of law, national or international, 

known in the world • Th、.ir acts and omissions are beyond, tho 

reach of any body or system of law knovm to the world and are 

iramuno to re -examination by any sovereign nation or sreuo of 

nations. It would h.we been impossible for any defendant to 

have committed the alleged, offenses without vaeldinq： the po^er 

of his official office and consequently the defendants and each 

of them are indicted for alleged acts and omissions which arose 

entirely out of their official acti. 

8 , The allesod acts an-'
:

 possibly acts of omj-ssion chargod 

against the defendants and cach of them ;rere acts of 

the Japanese government acting in the GOVGreign caoacity as a 

nation .and none of the defendants is subjoct to prosecution 

as an individual by reason of havin^ been an actor in the 

performance of his governmental functions. 

9
#
 None of the fifty-five counts of trie indietnent 

informs any defendant of the native and cause of the accusation 

against him and each of said counts is drawn in such broad, 
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geners 1,Indfci'inite fnc； v a ^ u e f o r m as to a m o u n t to e m e r e 

and s n a r e . 

1 0 . T h e lew or c o n s p i r a c y h a s no a p p l i c a t i o n w h a t e v e r 

to off i c i a l e c t i o n s , uoiiipromisti， c o n s u l t a t i o n , and a e r e e m t n t be-

t w e e n tho h i g h e s t o f f i c e r s of the overrunent of J u p a n ctinじ v/ith-

in the s c o p e of t h t i r s o v t r e i g n a u t h o r i t i b s lor tht r e a s o n t h a t 

c i v i l i z e d g o v e r n m e n t n e c t s s u r i l y i m p l i e s ana reciuires c o o p t r a t i o n 

t o w a r d t h e end s o u g h t b y s o v e r e i g n a c t i o n ancl herfctofore c r i m i n a l 

c o n s p i r a c y iiしs n t v e r b b e n k n o w n to e p p l y to a n y a c t or s i t u a t i o n 

except, p o s i t i v e sots i n i m i c a l to t.iiし sovt-rcif'n i t s e l f end d e f i n e d 

and p u n i s h e d by d o m t s t i c l a w . 

1 1 . N o n a t i o n or i n d i v i d a & l can iiiokd a law of n a t i o n s . 

1 2 . N e i t h e r the P o t s d a m b e c l & r s t i o n nor the J u p a n e s o 

エ n s t r u r a e n t of S u r r e n d e r ^ e n t r s t b d or o s t & b l i s h e d any l a w , n a t i o n e l 

or i n t e r n a t i o n a l , a n d the a c t i o n tf..kon o n tliosi； o c c a s i o n s f u r n i s h e d 

no j u s t i f i c a t i o n or s u p p o r t for the i n d i c t n ^ n t h e r e i n . 

1 3 . In thb l i c h t of the u n u s u a l c h b r o c t e r of t h i s t r i a l 

und tht, n e b u l o u s s t a t e of e x i s t i n g i n t e r n a t i o n a l l a w , tvon in its 

c i v i l s s p e d s , t h t r e CQH be no j u d i c i a l n o t i c e of the
 r

Itvr
f

 of 

tills case ； hfcnce the lev； of this c e s t m u s t be p r o v e d by t h o p r o -

s e c u t i o n ss e fact しnd t h e r e boine' no p r o o f in t h i s r e s p e c t , the 

i n d i c t m e n t f a i l s in i t s t n t i r e t y . 

1 4 . The P し P a c t of P a r i s (i3ri-jnd-ilollo^g Pt>ct) , of 

27 a u g u s t 1 9 2 8 , vvas c o n d i t i o n e d thct "Uothinf in t h ^ n o w T r ^ o t y 

r e s t r a i n s or o o m p r o n i s c s in eny rflonner tho ri^iit of stlf d e f b n s e . 

L v e r y n a t i o n in this r t s p e c t w i l l a l w a y s rui.it,in f r e e to d e f e n d 

its "territory a g a i n s t a t t a c k or invasion； it しloiヒ is coraptt«nt 

to dccicle w h e t h e r circumsrバjiices r t ^ u i r t r-^courso to v;sr in s e l f 

g r a g n e J ^ 



d^Tfenst. Secondly, nont. of the provisions in tht, ni-M Treaty is 

in opposition to th^ provisions of the Oov^ntnt of the- Lotiguし of 

lotions, nor with thost of the Locarno Ireaties or the Tr.； tics 

of Neutrality. I.Ioivov^r, tny viol_tion of tho nしv/ Trouty by 

one of tht contractin£ pertits would eutcufiLtically roltaso the 

other parties rrom their obligutions to the Troc.ty-brteking 

Ststes "Under th^su c o n d i t i o n s ( M . Br I ana for xrancc)； 

"On tills premise” (Sj.gnor Lussolini lor エtt'.ly) ； and "In tht 

li£ht of tho foregoing じxplt;n匕tions,' (Sir i-iustLn Ohanburlain 

for ^ngland)^ tht chibf signatory powers signed the Trouty. A 

similar rtprcsentc-tion did condition v;&s made to thu Liapirc of 

Jipc.n which ratified tho p>_.ct upon the condition sしt forth in a 

note of M r . ^ccrt,t ry of oti-tc of the United otut^s, 

d&tod 23 Junt 1928, which rc^as in p^rt as follows： 

;,

(1) ScIf-I>fcfons6. - 一 Thorc is 
nothing; in tho •Auricc_n cireft of £.n &nti-
WET treaty -which restricts or inpairs in 
any v;s,y tht, rifht of Solf-dcicns<_. (That 
ri^Lt is inhtrt.nt in LV^ry sov^reiLn otc•；tし 

and is implicit in しvしry ti•じし/IuclicizcdT") • 
Lvt-ry nation is fret, at し11 tint.s and. rt-
g:,rciluss of trしじty provisions to dしftnd its 
territory fron tttcck or invosion «nd it 
olonc is compotunt to dtciat 、！：し“bhoi' cir-
ciir'i：" t_,ncbs rcquiro rtcourst. to war in stlf-
dci'onst.“ 

Consequently, JLpcn じlone w.as comptttnt to dccidc -whothcr tilし 

circumstanccs confronting it required rtcoursし to wsr in scIf 

deftnse and no intbrnationul tribunal is coraputuiit to rt一 

cxemint thet question anew. Ivlortov^r, should “ nation bone 

_fidc btli^vt thct w&r is rt-cuircd £.s — mousuru of—_siUiL^fしnsh 

it mi£ht be C.n aggressor in fact, but it is not D bro-AKUR of 

the Treaty 一一 一 recourst to war In sしIf defense having been 

r
ン
 



bxpressl.y excluded by prior agreement from the terms of the P a c t , 

and t/• e definition and circuastsnces of the exercise of self de-

fense left to the exclusive judgment of each, separate signatory 

Power. Consequently, a breach of the foregoing Pact incurred no 

sanction other than m o r a l disapproval. 

15. The ''Convention for the Pacific Settlement of 

International Disputes'
1

, signed at the H a g u e， 1 8 October 1907, ixa-

poses no sanctions or penelti es oth er 'than m o r a l disapproval for 

violation of said. Convention； the Convention became obsolete and 

was superseded by the Briand-Eello^g Pact of 1928 ss it specifically 

relates to the determination of \.vhst constitutes a war of self 

preservation and self defense。 I:any of the signatory nations 

thereto have in recent years resorted to war to settle disputes 

without any attea.pt to f o l l o w the prescribed procedures for Pacific 

settlement and no attempt has heretofore been made to punish or 

even censure those nations for breach, of said Convention. The 

Convention lias fallen into disuse and was obsolete long prior to' 

1928 by coiomon consent and practice of nations. Since the evidence 

produced bjr the prosecution shows beyond doubt that the_ procedares 

of conci liation, mediation and arbitrsti on would have been futile 

in the situation of Japan w i t h respect to the disputes in Man-

churia and China and that Japan substantially followed the pro-

cedures prescribed by said Convention in its dealings vdth the 

Unit ed States and Great Briteln in the negotis ti ons preceding the 

commencement of the Pacific i/var，the Treaty has no application to 

the evidence in this case. 

16. The Treaty of "Versailles has no application to 

the activities of J a pan in M a n c h u r i a in that all the evidence 

showed that Japan coraplied vdth the procedures prescribed by said 

Treaty up to the point of the decision by the League of Nations, a 

decision Japan was not bound to accept without regard to its merit 

snd fairness and its inalienable ri^iit to act in self defense. 

The Treaty otherv;ise provided, no punishment other 



than moral disepproval for any alleged violation t h e r e o f . A l l 

the substantiBl evidence introduced by the prosecution shovi/s that 

the actions taksn by Japan were in self defense, e matter outside 

the scope of the provisions of the Treaty of V e r s a i l l e s . Japan 

occupied a s p e c i a l , h i s t o r i c a l and Uncontrovertible position in 

Manchuria ich it was entitled to defend. Cthervdse the Treaty 

of 7arsallies VJ3S superseded by the Briand-Eello^g Pact of 1928 in 

situations relating to self prsservabion and self d e f u s e on the 

part of J a p a n . 

17. The ‘'Convention for the Pacific Settlement of 

IirbornEitii onal Disputos" , -3lrned 

obsolete, was superseded by the 

xrient of International Disputes'' 

1907，and both Conventions vere 

st tho H a g u e , 29 July 1899， is 

"Convention for the Pacific Settle-

signed at the H a g u e , 1 8 October 

superseded by tho Briand—Kellogg 

Pact of 1928 in situations relating to solf prosorvati on and self 

defense which conditions Jt-pen alone was conpctont to finally 

decide for i t s e l f . Tho Convention of 1899 is so vague, general and 

indofinito as to be without cleaning in tlio contcxt of tiiis t r i a l 

and provided for recourse to tho procedures montionod in tho Convcn 

tion "as fsr as circumstances allow/' Tho prosecution has failed 

to show oithor tho existanco of tho foregoing Treaty or its relo-

vancy or application to tho facts in this e a s e . 

18. The so-callod
 s,

Nino-Fov.er T r e a t y " , signed at 

Washington 6 February 1922, has no application to tho ovidonce 

presented, by tho prosecution in this caso for the reason that all 

tho substantia 1 cvidcnco shows thst tho activiti os of pan in 
— : 

M a n c h u r i a and C h i n a w o r e a c t s in self d e f e n s e ; t h a t t h o r o w a s no 

infringemont of tho territorial integrity of China in any pcrxiianent 

sense ； and that othorwiso tiiつro was no iniringcEicnt of the so-

callcd "open-door
; t

 in China -- v.'iiatoyor tho looso torm "open-door" 

might bo taken to moan in vicr.v of tiio radically altered circum-

stanccs and situation in China sinco 1922, particularly with 



rospoct to the hostile attitude of China itself in regard to saia 

Troaty. The "Nino -Power Troaty"' was suporsodod by tho Briand-

Kcllogg Pact of 1928 in situetd ons r3latlng to tho self defonse of 

J a p a n and i t s c i t i z c n s and. J a p a n a l o 13 v a s compotanl:"ti dobormiriG 

f i n a l l y "what f a c t s and c i r c u n n t s n c c s e n t i t l e d i t to az'c i n s e l f 

dcfonf?o
t 

19 - Tlio a£"3ura.nco p.iv 311'by . t h o U n i t e d S t a t e s , 

F r a n c o end ttic B r i t i s h Erupirc XD t h o ； Jicr !.an.is g.-ycrunon t. o n 

4 F e b r u a r y 1 9 2 2 "nit.h r o s p o c t t o torrit； r i a l i n t e g r i t y of i n s u l a r 

(lominions i n thr. r e g i o n of tlio P a c i n i c ")coan h a s n o p e s si bio a p p l i -

c a t i o n to t h i s c as；
1

 foi thn r o a s o n t h a t c I I t h o 0 vicicacc s h o w s t h a t 

thorlands government clarca war on Japm on 8 ITonombor 1941« 

w h i c h w s s l o n g p r i o r to the tiiTio t h a t Japai-j.oso t r o o p s e n t e r e d t h o 

Dutch East Indies. xlnrcovor, on 8 Djccnibor 1941 tho Notiiarlands 

g o v e r n m e n t a n d the I " ! t h e r l a n d s S a n t I n d i e s d o c l a r o d w a r a g a i n s t 

J & P a n " i n v i e w of J".-;.pau's a g g r e s s i o n a g s i n s t tivo p o w o r s w i t h w h o m 

t h e N ^ t h o r l a n d s m a i n t a i n p£.rticulorIj'- c l o s o r c l a t i o i a ,
!f 

2 3 , Tiioi'o 1じ n o ru^bs ba-r ia'L ovi den cc -cliat a n y d e f o n d a n t 

caiisod
 L

T

a p a n t o vie.Isヒぃ t h o T r o a t y ami end rc-eoo^t for c a c h 

o t h e r ' b t/'-rri hori.ai inc.;grit3; bet^'din T h a i l a n d a n d -J；；jan > s i g n e d 

12 O'une 19/4.0. All tht o v i d e n e e i ntro r" e d b y t h e p r o s e c u t-ion s h o w s 

t h a t J s p a n y s e a i m e d i'o;: ceo enteroici rhr;.i l a n d t e r r i t o r y v.ith the c o n -

s e n t a n d a p p r o v a lこ f oho i. .i.y iv-uted T h a i ] <?nd go v e r n n s n t . 

2 1 , T l i s r s i s not- e v e n a scii-jtilia of evi d-aice ten d i n g t o 

p r o v e tha-; any oi ニ h•？ d e f ^ d ^ n ^ s v i o l a t e J. t h ^ p r o v i ci 0x1.3 of t h e 

V e r s a i l l e s ニ ? r ^ a •し ) / o.t the af,r ̂ oiiie'it b^vweeii
 t
'ap^AJ •ヨn.d t n s TJnj.ted 

Stat.es， 3ifjie-1 at •'Va.Hhi^grrn,11 >eo-r'.iary 1922, ^ f o r t i f y i n g t h e 

.landat-ed .i.olaiid? of the I'aci•！0 aL t i n e p r i o r tc t/ae ocDitiencs-

m e n t of t h 3 FaoirlL、〕 w e r ； n o r yri.y ev\ t;つじ.c a n y dat en l i n t em™ 
• • 

p l o y e d or p e r m i t t e d to be smijioyed f o v c s d l a b o r iviLho^b c o r n p e n s a t i o n . 

3 -



22. Japan never ratified the "Convention Relstive to 

the Treatment of Prisoners of W a r " , signed at G e n e v a , 27 July 

1929，and is not bound by any provision of that Convention. The 

undertaking of Japan after the beginning of the Pacific war 

unilaterally to respect the provisions of that Convention "mutadis 

mutandis" meant nothing more or less than Japan recognized the 

spirit and principle involrad in said Convention but did not fol-

lov.' the Convention in all its detailed req/^dremisnts - The afore-

said Convention iraposes no criminal sanctions against the heads of 

government and those occupying; high places in govern men t. Nothing 

in the aforesaid Convention outiiorizes an international legal 

tribunal to sit in judgment upon alleged violations of the Conven-

tion or the spirit or principle embodied in the Convention; and 

otherwise the punishment of breaches of said Convention or the 

principle thereof by members of the armed forces or beilip-erents 

is left to the processes of the individual nation offended by such 

breach. Uothing in the provisions of said Convention establishes 

a so-called international code of crixainal conduct relating to 

the treatment of prisoners of war punishable by an International 

Ili.litary T r i b u n a l . T h e s e consi dersti ons apply to the 

Convention for the treatment of civilian internees. 



2 3 . The Hague Convention of 1907 regarding the open-

ing of hostilities has no application to situstions involving a 

war of self-preservation and self-defen«e； it has no applica-

tion because the very evidence of the Prosecution shows that 

the United States, Great Britain and the Soviet Union were and 

had t^en engaged in a de fao
:

;o st^te of wat with Jspan for sev-

eral years prior to Denevice:: 7
S
 1

,： :

41,by reason of their sub-

star tial and continuous econoiijc, financial arid military assis-

tance to China during the Sin?-J^pnnc-ss hostilities which had 

been in progr-ess uince J'aiy 7；193
1 7

； and that by reason thereof 

the foregoing r^ations pihced themr,-elves in the status of bellig-

erents against Japan; ani farther
 +

.hat the foregoing Convention 

has no applicnticn じse ail of the evidence of the Prosecu-

tion shows that ail natioris represented before the Tribunal gave 

no heed to the provisions of said Convention, either with re-

spect to intervention in the Sino-Japanese hostilities or in the 

nesctiations imna'Ilately pro^eding the commencement of the Pacific 

W a r . 

24. There is no s”bマt’ar々 i3.1 evidence to show that 

3x17 "ie^eridant violatec
1

. any of tnc
 T

;i ea'jifis
5
 conventions or assur-

ances raiied upon b j th-? Prj^o^utioiL,, 

2
r

J
0
 Ar•； the gc7ernj:.ents represented by the prosecutors 

before the Tribunal fa ilea to respect and abide by the provisions 

of the treat:!es, conventions &nd scFurances set forth in the In一 

dictment;, the aforesaid gcveriinients are estopped in good con-

science to bring into quest-ion in -his proceeding acts and pos-

sibly acts ox omisnicn r.ending to ；jhow alleged violations of the 

same trestles
v
 conventions ana asouranc-^so 

.へ1丄 of the intrcduned by the Prosecution 

is as equally consistent with the of innocence as it 

is with the hvpothesis of guilt and, hence, there has been a 

palpable failure on the part of the Prosecution even to make out 

a prima facie case with respect to any count in the Indictment 



逆 H A
G

A M g ^ PEACE 

(Counts l"3o) 

The Point^s to be Argved ar-e ？ 

27, The Pros ecu has failed to shew by any substan-

tial evidence tha t any defendant either i:i>cli\
7

:ld.'aally or ad ting in 

concert, comfci.n?
t
ticn, confederation or conspiracy with anj other 

defendant つr v;lth persons in the vague category described as 

'•divers other persons" ever planned, prepared or initiated a de-

clared. or und.a.2lared wsr of aggression against any country or 

prople. There has ossn no at tempt on the part of the Prosecu-

tion to trace any outline of a crrlminal conspiracy or to show 

any overt sets In parsusnce of an alleged conspiracy^ No immed-

iate connection is anywhere sじown between acts of tne defendants 

and results which transpired in the course of time; that is to 

say, the connection between isolated acts of the defendants and 

events which subsequently transpired in Manchuria, China and in 

the Pacific War are too remote to sustain the allegation of con-

spiracy- As none of the defendants had the final voice in any 

of the allegations contained, in the Indictment, they cannot be 

held responsible for the final and ultimate decision which tias 

put into action with respect to all matters mentioned in Counts 

'i-36 of the Irdicrtxrveni^ 

26. Tha Pre3ecution has wholly failed to prove a 

war of sggression with respect to any of the Counts 1--36, There 

has not iDsen the slightest effort on the part of the Prosecution 

to prove the sbserxe of any v?i:.d reason or justification for 

the activities of tne arEied forces of Japan in Manchuria, China, 

Indo»China and the countries involved in the pacific デar. On 

the other hand, with recpect to Manchuria and China, all the 

Prosscaition evidence shows that the Chinese cai^ad the hostili-

ties and that the surrounding cirracstances were such that Japan 
* " 丨 丨 丨 

was foi'csd to fight a Wor of self"aefense
0
 In any event, the 
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evidence with respect to Manchuria and China is so equivocal 

that it does not prove an/thirg one W a y ol"tte •ijther with re-

spect to alleged wars of a^gressioii. 

2 9 . The P^OoScutj.GR has failsd to offer any, evi-

dence to overcome tne "rdlnary presuaption that armed hostili-

ties comprise legitimate ssit-dairmiseo 

？.ゃ r is n il'ure of proof to show that any 

d e f e a t o r c.el'rirxosncs' c.r "cliysr^ u\iIcnow:n persOiiy
!:

 were acting 

in 'bad faith in their deceriflinat±cn th?t Japan w?js entitled to 

engage in hostilities fci the pj.^posss of self-preservation and 

self-defense and in this respect the Prosecircion has failed to 

overcome the ordinary iiresumpxioii of innocence® 

Eims. 

(Counts 3.7~ラ'2) 

Points to be Argued are: 

3 1 . T h e r e is a total failure of proof on the part of 

the Prosecution that, any defendant, either indjvi&ually or act-

ir.£； -...n concert, c-JTjbiiiBtio2i, confederation or conspiracy with 

any つじher defendant cr- the c.lj.er.ed cstego.ry of persons 

vpg-'iyj.y cl3?rT'ibed ad ''aiders ether pel-tons
1

' eve.- ”murdered" 

any o"： the inhabitants of che na cio.os escribed in the forego-

irg <, There is no in;:orn8"c::.o
v

;.al eri.minel law which defines 

ti.e oTirne.. h tand:-.fd or Criterion^, cf
 i:

Hi'
:
rder." ^t cormnon law, 

ahd. the domestic ls，r of： all c i v 5 U s e d , nations “murder” has 

been hf;retufore defined as the deliberate, purposeful and pre-

nea.Ltnt-ed killing of a hamBi. be L:.;.p w t r . ！iia'j.lce a?つ:re thought. 

There hss been a total fa5.lure cデ proof to shew that any de— 

j it or rtefend&nts ever rmrdRred a ay humsn bei ng
 r
 "Murder" 

1 ワ 1 v e r y nn bur a requires a shewing of a close；, iTimediate re-

1st loJishlp oetweerx two human ！:ei:ip,s and invol ves all the elements 

cf. yurpese, prameditat+pn, "cooling time" and above all, the 

extremely personal element of malice a f o r e t h o u g h t . It has 



never heretofore been supposed that the heads of governments 

of sovereign nations are guilty of "martier" by reason of 

either legal or extra-legal actiTitiss on the part of the 

armed forces of a sovereign nation. Moreover, a killing by 

the armed forcer; of a sovereign liation has never been re— 

g?rdod as ^icviTder''
 ?
 and, hsnoe, there is nothing in inter-

rrtlr;:-al Is.v/ to support ths accusc.tions agpinst any of the 

del'emsnts^ Tnore is a tocal failure ty tne Fr-osecution to 

show that any defendant ordored, caused or permitted the Jap-

anese armed forces to kill s^y h-aman being inany of the coun-

tries designated Ir. any of the foregoing counts» The Prosecu-

tion has likewise fgilec. bo offer sny evidence to overcome the 

ordinary presumption the-?t a kii'iing by a member of the armed 

forces was a legal act during the continuation of hostilities, 

ニ M g H ^ L ' ^
1

^ ^ AO U N S T H U M A N I T Y 

(Countsラ..‘トシう） 

.32., There has bsen a total f si lure of proof on the 

P^r cf the Prosecution to show that ^ny defendant, either in-

I.lv- or aa"ing in concert, combination, confederation 

or concpiracy 'jvith any other defendant or with "divers un-

kncv/xi persons
n

 ev<sr .Knowingly, intentionally or wilfully vio~ 

'lated the rul^s, cu.storaf and usages of land or sea warfare or 

ever c it ted. any act which ciignt be construed to be an alleg-

¥ 
ed conventional war cr.irae or a crime age ins t haraanit^. ‘ There 

is ar. entire failure or proof to show that any defendant ha a 

any psi',-;onal connection with or KnowIoc.ge of any iiidi.7iaual ac— 

tiv: tii=s cn the part of the arT:ed forces of Japan with respect 

to the i;reati:ient of prisoners of war and interned civilians 

or thr'v 5r：/ c.eiendant wes prrsonally guilty of negligence in 

•chらt re^pe itv The assurances on the part of Jap^n thst it would 

recognise "Che principle involved in the Geneva Convention in 

-13-



regard to the treatment of prisoners of war and civilians of 

1929 "mutatis mutandis" left Japan almost unbridled judgment 

and dijcretion within the scope of common, ordinary conceptions 

of humanity, to apply or not to epply the details of seid Con" 

vention. The Prosecution has failed to show, by substantial 

evidence, that any of the defendants were in the ch?in of com-

mand or in the line of responsibility which would fasten upon 

them or any of them leg?l or criminal responsibility for acts 

of commission and omission in the tre?tment of prisoners of 

wgr and interned civilians. Nothing in international law holds 

the high policy rnpking officials cf a sovereign nation, espec-

ially civilian officials, responsible fcr the activities of 

armies in the field. The Prosecution hes f?iled to introduce 

any evidence to overcome the ordinary presumption th?t the com-

manding officers cf armies in the field have the final and ul-

timate responsibility fcr the treatment of prisoners of war 

and civilians coming into their custody during the existence 

of a state of war. Nothing in the prnctice of the past entitled 

an International Military Tribunal to sit in judgment upon aver-

ments of breach of the rules, customs and usages of land war-

fare ； h e r e t o f o r e all such violations h^ve been left to trial by 

the military tribunals of the nation which was offended by such 

"breach cf the rules, customs and usages of land werfare. Fi-

nally, all the evidence introduced by the Prosec”tion dealing 

with alleged violations cf such rules, customs and usages nec-

e s s a r i l y h a v e a d e f i n i t e g e o g r a p h i c a l l o c a t i o n and b y r e a s o n 

thereof are not within the competence of an International Mili-

tary Tribunal. Nothing in the Potsdam Declaration or the Jap-

anese instrument of surrender undertook or purported to define 

so-called "war criminals" in other then the traditional sense 

or to enlarge the category of persons traditionally hela to 

responsibility for su<5h offenses. 

— 1 ム — 



THE IIIDmDUAL COUNTS 

The points to be argued are: 

(Coじnt 1) 

33。 There is no substari七icil evidonos tending to prove 七hat any two or more 

defendants ever engaged in a common plan or cons piracy 七 o "secure 七 he military 

naval,political and economic domination of East Asia and of the Pacific 

and Indian Oceans, and of r.ll countries and islands theroin. 

(Count 2) 

34• Thへ:re is no substantial evidence 七 e n d i n c to show that any two or more 

defendants engaged in a common plan or conspiracy to "secure the military， 

naval, political and economic donination of 七he Provinces of Liaoning, Kirin, 

Heilungking and Jehol
s
 being parts of the Republic of China.

n 

(Count 3) 

35 • There is no substantial evidence tending to prove 七hex七 any two or more 

defendants engaged in a common plan or conspir'.\c%v to "secure the military, 

naval,political and economic domination of the Republic of China, either 

directly or by establishing a separate State or States under the cori七rol of 

Japan。“ 

(Count 4) 

36。 There is no substantial evidence tending to show the•七 any two or more 

defendants engaged in a common plan or conspiracy to ^secure the military, 

naval, political and economic domination of Eas七 Asia and of 七he Pacific and 

Indian Oceans, and of all countries and islands therein。" This count appears 

七o be a mere duplication of Coun七1,supra• 

(Count 5) 

37。 There is no substantial evidence tending to prove that any two or more 

defendants engaged in a common plan or conspiracy that " G e m c m y , Italy and 

Japan should secure the military, naTOl,political and economic domination 

of the "whole world。
n

 All the evidence of the prosecution tends to prove the 

reverse of 七he foregoing allegationo 

(Count 6) 

38. There is no substantial evidence 七 e n d i n g 七o show that any two or more 

defendants "planned and prepared a war of aggrossion and a war in violation 

of irrteraational law, etc, against:七he Republic of China This courL七 appears 

七o be a mere duplication of Counts 1，2, 3 and 4 . 



(Count 33) 

39. There is rio substantial evidence tending to show that any tvro or more 

defendants planned and prepared a war of aggression and a war in violation 

of international law, etc. against tho United States. The evidence of the 

prosecution clearly shows that the United States acting in concort with other 

great powers applied economic embargoes and sanctions against Japan to the 

poin七 of strangulation, indulged in militcxry Gncirclomont bf Japan and other-

wise forced Japan into the position of fighting a war of self presorvation 

and self defense。 There is a 七crbal failure of proof 七 h a t Japan engaged in 

a v/ar of aggression against the United o七cites。 

(Count 8) 

40. There is no substantial evidence tending to prove that any two or more 

defendants planned and prepared a war of aggression against tho Unrced 

Kingdom of Grent Britain and northern Irelcind r.nd all parts of the British 

Commonwealth of Na七ions • All七he ovid3nco of tho prosocu七ion shows beyond 

doubt that tho United Kingdom itself declared war on Japan and had previously 

七 h r e a t o n e d Japan that tho United Kingdom would go to war "within the hour'
1 

of the beginning of hostilities between the United States and Japan. 

(Count 9) 

4 1 . T h e r e is no substan七icil evidenoo tending 七o prove tha七 any two or more 

defendants planned and pfepnrod a wal' of aggression against the Commonwealth 

of Australia。 All the evidence shows that Australia itself declared war on 

Japan long prior to the timo 七hci七 hostilf ties reachod 七he territory of 

Australia. 

(Count 10) 

43. There is no substarrtial cvidenco tending to provo that any two or more 

defendants planned and prepared a war of aggression against IJew Zealand• 

All the evidence shows beyond doubt 七ha七 New Zealand declared war oロ Japan, 

(Count 11) 

43. There is no substantial evidence 七 G n d i n g to prove tha七 any two or more 

defendants planned and prepared a war of aggression against Canada• All 

of the evidence shows beyond doubt that Canada dsalarod war on Japan. 

(Count 12) 

44. There is no substan七igl evidence tending to prove that any two or raore 

defN^dan七s planned and prepared a war of aggression against India• 

- 1 6 -



(Colin七12) par 44 cont
T

d 

All of tho evidence shows beyond doubt that India declarod v/ar on Japan 

in line with the policy cf tho United 

(Count 13) 

. T i； / i s nc s a t s t a n t i a j . evic ^ 

dofondants planned o.nd prepared a v.-ar 

fiingdom* 

f aggression cigciins七 the Conrmonv/ealth 

bendir.^ to tV.at any two or ircrc 

of tho Philippines. As the Philippines hr.d not attained its indepcndonco at 

-ny time during tho continuanoo of tho Pacific war and was subject to the 

sovereign jurisdiction of the Unitod States and its inhabitants vrero nationals 

thereof, this count appears to be a mere duplication of Count 7 which avers 

ぺ 一 

a plo.nnod and prepared weir of aggression against tho Unixod States of America* 

(Count 14) 

46. Thoro is no substantial evidence tending to show that ciny two or more 

defondants planned and prepared a war of agcrossion o.gainst tho Kingdon of • 

七ho Kethorlands• All tho evidcncc shows beyond doubt that 七ho Netherlands 

itself declared war upon Japan• 

(Count 15) 

47. Thoro is no substantial evidence tondins to shovr 七h。七 any two or more 

defendants planned and propr\rcd a war cf aggression against the Eopublic of 

France. All of 七he evidence in 七he cass shows 七hrrt "there v/as no vnxr of ag-

gression against, France and that tho landing of troops in Indo-Chiria was 

pursuan七 to a voluntary 七 between tho Vichy French Govornnent and . 

Japan, the Vichy Goveriiment having exorcised both de jure and de facto 

authority over Indo — China after the cr.pitulr.tion of Franco. 

(Count 16) 

48. There is no substantial evidonco tending to show that any two or more 

defendants planned and prepared a war of aggression against 

- 1 7 -



Thailand. There is a total failure of proof in this respect. All the evi-

dence shows beyond doubt that the entry of Japanese troops into Thailand 

after the conrmer^emeri七 of 七h3 Pacific v^ar 7.-as pur^^ant to a voluntary agree-

ment with the Thailand Government。 licrsever, the Kingdom of 丄nailand is not 

a party to the prcsecutici: arj/j. nowhere does it appear by vrhat authority the 

existing proseoirccrs u*j.dertalce to cariy on a prcsocaition without 七he consent 

of the Kingdom of Thailand. 

(Count 17) 

49 - There is 110 suns tar.tir,l 

defendants planned raid prep 

Soviet Socialist Republics« 

yond doubt the.七 Japc.n never 

the Soviet Union and that Japan for many years had been genuinely disturbed 

by Soviet r-ggresaivenecs,largo preparations for m r and desire to fas七en 

— 一 / 

its communistic philosophy upon Japan 'and China as well as other nations 

throughout the worl.d • 

(Count 18) 

50， There is no substantial G^
r

idence tendinc to show that any tiwo or more of 

the named defendants initiated a war of aggression ago.inst the Kepublic of 

China. All七he evidence of tho prosecution shows that China caused the 

hostilities against Japan and that China hnd otherwise been engaged for many 

years in hostile actions against Japanese citizens, an七i-cJapanese propaganda 

and boycotts, and had othenvise been ens^god in o.long period of civil rar 

and internal chaos vhich threatened ths lives r.nd property of Japanese citizens 

evidence tending to show that any tv-o or more 

ared a v/ar of r.gcression against the linion of 

All the evidence in the ease demonsisrextes be-

entcrtainod the slightest intention of attcickiiig 



(Count 19) 

5 1 . T h e r e is no sabstantir 1 evidence tending to show 

that any two or mors of the nsuned defendants initiated a war of 

aggression against the Republic of China . This count appears to 

be a nere duplication of Count 18 v.ith the exception that 

several additionel defendants are named in this c o u n t . 

No reason appears why the indictment was split in this respect. 

(Count 20) 

52. There is no substantial e vi dsnce tsnding to show 

t h a t any two or m o r o of t h e n a m o d d e f e n d a n t s i n i t i a t e d a w a r of 

sff^ression against the United States of America. This count is 

a duplication of Count 7, vith tiie exception that Count 7 name3 

all defendants, whereas the inst&nt count names only fifteen 

d c f s n d a n t s . 

- 1 9 -



(CGUnt 21) 

53
r
 Th^r^ no ^ub^tpnti?

3

!liーつncへ t^n^inp' to .«»how th^t 

any two or mor^ of ^ れつf。”尸P,itド i m b i p t ^ r, w
8
r of トとer一ssion 

a^^inst th^ Oommonwop ;.th of th^ ？hi"! court ^nn^^r^ to b ^ 

p dunlic^tion of Counts し、、，つ 1:3
 0 

(Oounu 22) 

うん。Thpj：…±9 ro ^ubptqntipi t^n^Mncr 七o thp七 

any two or mor« of 'ch^ n^ic^ ^^fpnnantf? i n i t i p t ^ r •グr o^ p^srr^.s.sion 

agsinst thハ Briti«h Common^^plth of This count p^n^pr? to b^ 

A r'unlici^tion of Count? 9 . 1 0 , 1 1 . n n H 1?. As nr^viously noint^H 

_ ^ V 

out. th® British ConiiTionw^»lth of Np七ions thpm^^lv^f c^^oIpt^ w^r on 

Jsppn. 

(Count 23) 

55« Th^r® is no ？'ubptpr»ti^l pvir^^nc^ t^n^inff to ^ho^ thpt 

any t^o or m^rp d^f^n^pnts ini七七。一 p wpr of ^cr^r^^sion Aerair^七 

This count pno^^rs to b ^ p r^unlicption of Counts A, ^ ^n^ 15• 

(Count 2厶) 

气6‘ Tト。r。 is no J5ubst"nbi^l pvi^^nc^ t ^ n ^ t o nrov^ th^t 

^ny tTO or m^r^ n^nj^H dnfon^^nts initTPt^H p w^r of p^pin^t 

th- Kingdom of Th^ilrn^o 

(Count 25) 

57® Th^r^ is k totでクi.卜.:LTP い）广 ̂ r^rrf 七、只し t^o or mor« 

of *bh广 nr.u^d ^nr' °ntp initi^t.^ r> ̂ p^ Af* pott^^sdnri nst 七ト
0 TT

nion 

of Soviet Socipli«t 只•ハ）ublics
0

 〒>Drr» is no ^vi^^nc^ in 七hハ r^corH to 

thrt «ny such wpr trpns-nirpd
 0 

(Count 26) 

う 只 ， T h ^ r ^ if* no F?uh<5tpntipl ^nc® t^n^incr to ^bow tb.pt 

pnj ô 'O 01 m^rn of oh。npmハr< ' ^ f i n i - o i ^ t ^ p ^ r ^p^.T^s^lcn 

5>.g?inst tho Mongolian H^oublic. Th^ Monerolipn ^^nub"
1

 ic is not 

a corar)lain?nt b^for^ th^ Tribunal or ハ ^ m o n e t:hハ tDroppc!utorp
0 

No^h^re it ^oo^pr t卜?rt th^ Foncrolipn 5? R^nublic hn^ criv^n its 

consent to « comnlpint b^for^ tトウ Tribunal pn^ cth^rwi?;o 5/t Hoas nn七 

apD^ar by what authority tbp in^t?nt prosecutors p cps^ on b^h^l^ 

of such R^-oublic, 
-20-



(Count 27) 

5 9
c
 Th。rへ nn ^ubpt^nti.^l tnn^i^i? tr> flhow th^t 

？ny t^o or moY^ H.^f^ncipnt^ 访みマrVi p w”r of ppar^p-ion p^^inpt Ohin?, 

This count 只 to b ^ p r'unliorbiori of Counts 1 , ス , ベ , 1 8 pn^ 19* 

(Count 23)“ 

60o T'h^r^ is no ^ub^t^ntl'
5

"
1

. ^vi^ ̂ vo^ to ^-how thpt 

pny t^
r

o or rror^ Hofpnc^^nts T̂ PP-OH p 付 O * P ^ p - o - r w p ' p l n s t th^ ^^-nublic 

of Ohinfl. This count p つ
1

r s to b ^ p:n. ^urj'Li^Ptlnn of
1

 Count 27 

P!1 thへ counts i^^n'ci^l.^ un^ ^ount ？ u 

(Count ？ O ) 

61
6
 T h ^ r ^ r>o tゥn/Hncr to tvrov•ぅ ih^t 

pny t^-o or mor^ H p f w ^ . o - ^ r l 泠 w^r ハぐ ̂ crnT^s^ion ^croln^t "thへ tTntt^ 

Thi? count to ph pマ??ct ^ 勹 n u n 七 ア 0 , 

p-vc^-nt thpt Count ？ 0 only n^rt of th« 七 

(Count 30) 

62, Th^r^ is no ^ubscpntipl ^vi^^nc^ t^n^ino' to ^hn^r th^t 

^ny two or mor° d ̂ f^n^ pnt s ŵ o-.̂ r! p 前;^r of pcror^s^ion po^infft th» 

Comrnonwopi.th of th^ Tbis count ^DD^prp to b。 pn ^vact 

r'uDlicrtion of Count 21 prc^t thp.t Count 21 npm^R th^n th^ 

d^f ̂ndpnt.s, 

(Count 

TV-^r® no Rnbp.t^n—i^n ^vi^^nr"^ tb^t m y t^o or morn 

npf^n^pnts « ^pr o^ papT^sfi^n p^pin^t — British Com^or^^^lth 

of This court prmnofq n TTĵ r̂  ド u W l . i f ^ t i o r o^ Count ？？^ 

(Count ス 2 ) 

6 厶 。 T h i s no. pvi^^no^ to pbor" thpt 

pny two or mor^ ĉ  ̂ f o n ^ p n t p ，-でで oぞ p^^r^^sion ^^pin^t tb ̂  Kin^dom 

of th^ This count p-nn^^rr to p nf 

C o u n t ? 1 ,厶 ^nd ラ* 

- 2 1 -



(Count 33) 

6
C

 s
 There is no substantia], evidence tending to show that any 

two or more of the naned defendants ^aged a war of aggression against the 

Republic of ”rance, This ccu.it. to be a dupiicaticn of Counts 1 , k 

a n d 23o 

(Count 34) 

66.. There is no substantial evidence tending to show that any 

two or more defendants raged s: war of aggression against the Kingdom of 

Thailand。 Thi s count appears to て:e a mere duplication cf Counts 1 , U and 2U» 

(Count 35) 

67® There is no substantial evidence tending to show that any 

tr
r

o or more defendants ^aged a rar of agression against the Union of Soviet 

Socialist Republics^ 

(Count 36) 

6ち'
c
 ^here is no substantial evidence tending to shoF that any 

trro or more defendants ”
r

aged a par of aggression against the Mongolian 

People
 f

s Renuhlic and the Union of Soviet Socialist Republics^ Moreover, 

no authority appears for the representation of the Mongolian People
1

s 

Rfpublics in the complaint before the Tribunal^ 

(Count 37) 

69. There is no substantial evidence tending to show that any 

two or more of the named defendants made a ccmoion plan or conspiracy to 

u lawfully kill and murder inhabitants of the nam^d countries5 nor any 

evidence tending to show the personal responsibility of any defendant for 

the death of any such persons。 

- 2 2 -



(Count 33) 

70
0
 There is no substantial evidence tending to sho^ 

that any two or more na.~.ei defendants Pade a common plan or 

conspiracy to " m u r d e r w j percr ns ^ithjn the designated terri-

torieso 

(Counts
 :

 39-43) 

T “ There is no substantial evidence tending to proVe 

that any tvo or nore dcfen.dar.ts ordered^ causeぺ or permitted the 

armed forces of Japan to unlawful]y
 t!

murder
,f

 the persons described 

in the foregoing coimts
0 

( G o a n t s UU) 

72^ There is no L=-ubstantia]. evidence tending to 

show that any or mere defenda -ts m£de a ccmnon plan or con-

spiracy to effect the
 If

mui^d8r-
:

 on a TColGsals scale of 

prisoners of ^'
r

ar
y
 members cf the armed forces of ccmitries opposed 

to Japa•っ who might lay doYn their arms
5
 ar-a civilians or crews 

of ships destroyed by Japanese forces,, 

(Counts Ur:-52) 

73e There is no substantial evidence tending to 

show that any two or more defendarrbs orderedj, caused or ； p c r m r u i c d 

the armed forces o° Japan to siaughtor the inhabitants of the 

city of Nanking, the city of Canton, the city of FankoF, the 

city of Changsha, the city cf Ue?igyang
9
 the cities of Kweilin 

and Liuchow^ or to unlawfully "murder^ certain nenbers of 七 h e 

armed forces of Mongolia and the Union of Soviet Socialist 

Republics» There is a total faiiuro of proof to shoマ the personal 

i
 

3
 

2
 

i
 



« ，i^sponsibility of any defendant for the. death of any of the 

f

 foregoing inhabitants of said territories as alleged.,, 

(Counts 53-^5) 

7厶。There is no substantial evidence tending to 

show that any tî o or more o? zha named defendants ever made a 

common plan or conspiracy to commit conventional v
r

ar crimes and 

crimes against humanity as alleged in the foregoing counts 

or to commit "breaches of the laws^ customs and usages of war in 

any of the mamed territories
d
 There is not a scintilla of 

evidence in the case to show that any individual defendant 

personally committed any of the acts and omissions alleged in 

said counts« The responsibility for the commission of any such 

acts lay with the immediate militarv commanders of Japan in the 

field and by the Geneva Convention for the treatment of 

prisoners of m r and internees of 1929, and by immemorial 

practice the responsibility for such acts ^as always fastened, 

upon the individual guilty of the particular act or omission in 

, . ouestion and the i m e d i a t e , aetive commander of such offender in 

the ぞ i e l d of operation. Furthermore, such violations Fere not 

subject to trial before an international military tribunal and 

Fere solely and exclusively punished under the domestic prooesses 

of the nation offended by such offense if and '-hen the o "fender 

came under the power of such offended iiat-ion; and the indictment 

in the instant case cannot be sustained in those respects because 

all such alleged offenses necessarily have a definite geographical 

location. 
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Somei Uzavra 
UZAFA, Soraei 
Chief Defense Counsel 



INTERNATIONAL MILITARY TRIBUNAL 
FOR THE FAR EAST 

THE UNITED STATES OF AMERICA^ 
et al 

Paper No* 651 
va ど ノ 

ARAKI, Sadao, et al., 
D s f e n d ^ n t s 

MOTION OF DEFENDANT SUZUKI, Tsiichi, 
TO_DISMISS 

New comes the defendant SUZUKI, Teiichi, by his 

counsel, and moves the court to dismiss egch and every-

one of the Counts in the Indictment ng?inst him on the 

ground thnt the evidence offered by the prosecution is 

not sufficient to warrant a conviction of this defendant. 

Dated this 8th day of J ^ n m r y , 1 W . 

TAKAYANAGI, Kenzr 

KAINO, Michitaka 

KATO, Ippei 

MICHAEL LEVIN 
Counsel for SUZUKI, 

Teiichi 



INTERNATIONAL MILITARY TRIBUNAL 
FOR THE FAR EAST 

THE UNITED STATES OF AMERICA, 
et al 

v s

 Paper No. 651 

ARAKI, S'sdso, et all 

Defend?nts 

ACCOMPANYING MEMORANDUM IN SUPPORT OF 
MOTION OF DEFENDANT SUZUKI, Teiichi, 

SO DISMISS 

With reference tc Counts 1 to 5: These counts are 

general counts, charging conspiracy between January 1,1928, 

and September 2,194*5. The cheracter of the official posi-

tion of this accused is indie?ted by his personnel record, 

Exhibit 126. From this it must be clear beyond peradventure 

th^t this accused, being 9 regular Army officer, on the basis 

of the evidence which has been adduced, has not been shown to 

h?ve participated in the conspiracy set forth in these counts. 

Counts 6 to 17, inclusive, relate to the planning snd 

preparation for a war of aggression. We make the same point 

with reference to these counts es we make with reference to 

Counts 1 to 5» 

Count 19 charges the defendant, emong others, with hav-

ing initiated a W T of aggression on or about July 7，.1937， 

against the Republic of Chin-. From 1^33 until November 1, 

( ~ • • • • • - ' " " 一 1 一 

1937, the accused SUZUKI, w»s ^ Colonel in the regular ？ r m y ^nd 



nothing in the evidence or the record indicates any implica-

tion on his p^rt; in regard to a wハr of aggression against 

tha Republic of China, 

Counts 20, 2 1， 2 2 ,ヮ 4 , 25， 26， 27， 28, 29, 30, 31,3它， 

34, 3 5 and 36 charge the asfend?nt with initiating ^ wsr of 

aggression agsinst the co-Jirtries specified in the various 

counts. It will be specifically noted th^t the defendant is 

not ch?rged, undar Count 13, as being one initiating a war of 

aggression against the Republic of Chin=, For the reasons 

heretofore given, and the f?ct th-*
5

1 the accused did not become 

the head of the Planning Bo«rd and a member of the Cebinet un-

til April, 1941, it is submitted th°t the evidence offered by 

the prosecution is not sufficient to w=rrgnt 9 conviction on 

these counts, 

Group 2， Counts 37 to 47, inclusive: It is submitted 

there is no evidence ^gainst this defendant, nor eny responsi-

bility on his p?rt in re-iation to the matters set forth in 

these counts» The evidence offered by the prosecution is not 

sufficient to warrant p conviction of this defendant on s^id 

counts. 

Count 51 oherges the defendant in relation to the Mon-

golian Incident on the Kh?iIknin-gol River in the summer of 

'1939„ Count 52 charges responsibility by ordering ？nd causing 

and permitting the armed forces of J 〒 n to attack the Union of 

the Soviet Soci?l Republic, end unlawfully killing and murder-

ing certain numbers of the ermed forces of the Soviet Union。 

W e submit th°t in the evidence offered by the prosecution in 

connection with this phase of the case there is no evidence of 

any kind or chsr-^cter which in ？ n y w-^y connects the defendant 

with Counts 51 ^nd 52. 



Counts 53, and 55 deal with conventional war crimes 

and crimes against humanity. We submit that the evidence offer-

ed by the prosecution is not only insufficient to warrant a con-

viction of this defendant, but that there is not the slightest 

e v i d e m e in the record to charge any responsibility on the part 

of the defendant in connsction therewith. The matters indicated 

in these counts are matters of militsry administration and in 

the very nature of things this defendant could not possibly 

have participated in thenu 

In referring to special counts in the Indictment, it is 

not intended in any manner to admit the charges against the ac-

cused in any of the counts to which no special reference is made. 

”
r

here no special reference is nsde to particular counts, it is 

intended that the general statement in relation thereto shall 

be considered as a specific argument to each of said counts•> 

Without discussing in detail the nature of the evidence ad-

duced, it seems to us that no responsibility c?n be placed on one 

who became the head of the Planning Eoard_at a time when whatever 

action was to be t=ken by either the W^r or Navy ©epartments was 

already planned. .Irrespective or the determination cf the Court 

as to the various issues in this case, no responsibility can be 

placed in that respect on a subordinate board of a Department of 

the Government. 

Dated this 8th day of J a n u a r y , 1 W . 

SUBMITTED BY: 

TAKAYANAGI' Kenzo 
KAINO, Michitaka 
KATO, Ippei 
MICHAEL LEVIN 

Counsel for SUZUKI, Teiichi 



INT麼厶TIOIOL MILITARY TRIBUNAL 
FOE THE KJJI 

Ci>SE 肌 . i 

THE UNITED STATES OF iJviEKICii
h
 et a l 

TS Paper No. 6S9 

；
t
 Sadan, et al 

Deferdants 

MQTICU .BY THE ニOCU.’SSD S^.CM^Du. Sh.igei:ar - TO DISMISS 
TE5 Tt^J.'a'SPUT A T ？ Q ? .PI-OGSrUTIQU'S Cu.SE 

GCMES NOW the accused fflli/H, Shigetaro and at the close of 

the Prosecution
r

s case moves the Court to dismiss each, and every 

Count in sai d Indictment ccntained for the reason that the evidence 

is insufficient to sustain a verdict of guilty against him
0 

Dated this 17th day cf January ぐ , ， す ^ J k K ^ 

\L iuJ j t 义“卞 

and 

td V)i j p J c 1 Piui ？?J 

lidrrard P
c
 IvicDenuott 



IliTEil̂ -TIOK.Ix TIIBUiiJu 
FOK THS L..&T 

G.-SE 服 1 

THL UNITED STATES OF ムふ丄JtG-” et al 

— S a d a o ^ et al 

Defendants 

IvlOT'ION BY
 r

IEE ..CCUSuI) S H L v . ^ , Siiigetcrc TO IjI&^L^S 
'ini, IxJjIG%.JA.T " 丄 I H L CLOSE 01 TLニ P^OSLCU ' iIOiv1 S 

QOI^ILX.T Oh し 0 1ェ 0丄、 T O ！；ェ &ェぬ 

The Prosecution evidence has shown that the accused SFiL‘Jj"
t
. 

SLigetarc became Minister of the Japanese l、civy ana a Cabinet Member 
— 

oniy fifty days prior to the commencemcint of hostilities, Deceinber 7,
; 

1941• The evidence further has shown that the planning and preparing 

of the Pearl Iiarbor atteck as well as the ether phases of the com-

menconent of hostilities vjc,s under the exclusive； control and prepara-

tion of the Chief of i‘、avし1 General Staff。 The Indictment alleges 

that S E D H attended only three conferencfe& relative to. deciding on 

the policy of v;ar> and the proof does not sustain his cttend&nce at 

theses 

Prosecution evidence further reveals (Document 75
1 2

» Exhibit 

12i|) tlaこt irmiediately prior to his appointment しs i'jav̂  minister the 

accused S E H L ^ served only as the- Gcmiaanacr of the YOKOSLK*- l^aval 

Station and was not in a coimicnd position sufficient in any sense to 

en^a^e in a coinmon plan or alleged oonspiracy to commit any cf the 

acts set forth in this Indictraeiit* It is clearly iiidiccted that 

p r a c t i c a l ^ all of the naval .;crcer of, ttis accuaed spent as a 

man of the sea and thct he wes not such an officer as did participate 

in policy f c r ^ t i o n . 

“t tho time cf the entry of this accused into the Cabinet as 

Minister of • P r o s e c u t e o i l • 丘 " t h ^ t - ^ h ^ -situation 

between the United Status end Japan was so tense that the 一 p o s s i b i l i t y 

一 _ _ _ 

of had cec.sed to cxict こ n d in its placc r
r o b £ l h i l i t

y 

Eucceededo The Prosecution has failed to shew that this 



accused either encouraged the outbreak of war or cauld have pre-

T en ted it in any TOy, and in fact., It LB apparent that the pattern 

of had cLear3.y been cut prior to his assumption of dutiea
# 

The evidence of the Prosecution、main witness against the 

Japanese naval accused on trial here was that Ql:>dmiral 0
# 

Bi chard son of the United Stateら And his testimony, full of in-

consistencies and incorrect statements^ did not affect this accused 

in ary way： but in :
p

aot. exon^ra^ed him of many of the counts in 

this Indictment for the reason that it was sho\m that the entire 

Raval ctrategia operational plana
5
 kno\m as General Order Number One, 

had been originated and prepared prior to the time this aacuaed 

assumed office and were carried out under the direction of the Na\ca丄 

General Staff and nat the Navy MiniGtry。 

Prosecution has further shown that it was the customary practice 

in ell. nations for h.igh.-ranking and senior naval officers to succeed 

to the higher positions in the m v a l department and they have failed 

to show that the assumption of such a post is criminal in and of 

itselfc 

A distinction must be drawn between the Naval. Department and 

others because in a sense the procedure of accepting on assignment 

to a position is more in the nature of a duty or obligation and not 

an individuaL matter of choice。 

Prosecution evidence clearly indicates a split in naval thought 

as to even the possibility of successful outcome of war with the 

United States and has even siiov;ii tnat the Chief of Neval Ge; ；neral 

Staff, advised the Emperor to. Ihxa effects The evidence shows that, 

ム & n i r a L O H , Minister of Navy under the KQNOYE Cabinet^ resigned 

because of the general, ever-all issue of war or no How then 

could a co nsp ir a cy exist with, the umL-titude of divergent thoughts 

that then 

In reference to trio Gount-s pnde.r GTOUD 3 entitled Conventional 

War Grimes and Crimes -^gainat HuiuanitY"? Pro aeoat ion has failed to 



show that this accused either ordered！ consented or had knowledge 

of or gave permission to any of the commanders of the Navy to ecm-

mit any of the alleged acts or atrocities cocplained ofo The im-

possibility of controlling the spontaneous actions of all neval 

commanders., thou^sands of miles from the Navy Ministry, is self 

evident.r> 

The Court should take particular notice that the ； P r i s o n e r of 

War camps v;ere l a r g e l y undor conr.roi of 厶 r m y personnel and not 

naval, ĵ nd that the misconduGt set forth in the Indictment in re-

ference to the Japanese Navy in this regard has been unsustained by 

the evidence presented^ L distinction exists between spontaneous 

acts GQinmitted on the battLefront and the housing and keeping of 

Prisoners of War far removed from those areas. 

THEPuEFORE； for the reasons stated herein, the accused S H I M ^ 

respectfully requests this Tribunal to dismiss each and every Count 

of the Indictment as heretofore stated and to at this time weigh, the 

entire evidence of the Prosecution tc the end that it be discovered 

that the matters herein shown constitute a complete failure of proof 

Qf the charges so stated^ 

Dated this 17th day of Janua.ry 1947 

Yoshitsugu 

Gild 

U L u - o a A ギフノ/
 €

 P ^ w - ^ / l 

Edward McDermott 



INTEPNAxIONAL MILITARY TRIBUNAL 
FOR THE PAR EAST. 

THE UNITED STATES OF AMERICA, 
et al 

vs 
Papwr No. 651 

ARAKI, Sadao, et al, 

Defendants 

Following to be added to Memorandum in support of 
Motion of Defendant SUZUKI, Teiichi, to Dismiss: 

It will be noted from the date on the paper th^t this 

Motion and the KAYA Motion ？;erf filed on January 8 , 1 9 4 7， 

and I believe were in the possession of the prosecution 

shortly thereafter. I feel it my duty to direct the atton-

tion of the Tribunal to some additional f w t s in connection 

therewith. 

It is a simple matter to blandly ？ a y there is no evi-

dence to sustain a finding against the accused, but I desire 

to point out to the Tribunal th?t there is not a modicum of 

proof in this record as against this accused to shoy/ this de-

fendant is guilty of any of the charges set forth in the 

various oounts of the Indictment
s
 We emphasize the absence 

of proof. 

エ think it is fair to say that GENERAL SUZUKI was inter-

rogated ty the prosecution on numerous occasions, which in-

terrogations covered, many pages of testimony, yet not one 

word of these interrogations was offered by the prosecution 

to sustain the charges against the defendant. 

I pass over his career up until 194-1,not because I do 

not want to meet any issue there, but because the evidence 

adduced in relation to him up to that time simply indicates 
oiies 

that his activities were the customary and usual acoc^KKbosac 

cf a man who devoted his life to military service and such 

additionpl 

/civil assignments az are frequently given to able military 

men by their governments. Since the making of the original 
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motion, evidence has been introduced that in 1931 the 

10-year plan was evolved, end in 1931 the 5-yesr plan cf 

total warfare, Exhibit No, 841, was created. Whether these 

plans were for defense or offense is not a subject of argu-

ment now, but these plans were the genesis of future con-

duct by the government of Japan, and developed into frui-

tion long before General SUZUKI became a member of the Cabi-

net and President of the Planning Beard in A p r i l , 1 9 4 1
e 

Throughout the record, however, we see evidence which 

indicates the position cf this accused as being opposed to 

factions who it is claimed are responsible for the acts 

charged in the Indictment. In an eprly part of KIDO
1

s Diary 

he writes that SUZUKI counsels against certain actions which 

might lead to war» There is ro evidence in the record which 

shows thst SUZUKI favored the Tri-Partite Pact and I am not 

now at liberty to discuss his attitude thereto because it 

is not in the record. If the Prosecution had such evidence 

there is no doubt that it would have been tendered. 

The Germans said, he was one of the moderates when his 

name was suggested fcr a decoration, which ultimately they 

巩ust have decided not to give, because there is no evidence 

in the record th9t it was ever awarded, and in Exhibit 2247 

introduced su"bsequent tc our original motion, where such 

awards were given to cert-ain of the Japanese, SUZUKI receiv— 

ed no such av/ard, 

The accused became Minister without Portfolio in the 

Third Konoye Cabinet, and became President of the Planning 

Board in Epril, 1944= All the laws referred to in Exhibit 

No, 840, Mr, Liebert's statement, in relation to the prepara-

tion, to the acceleration, of Japanese economy and industry 

for war had already bee-n passed when he assumed those offi-

ces . T h e mere assumption of office and the performance of 

duties in carrying on th^t office, in carrying out the func-

tions cf a department cf the government, y/ithout evidence 



of creating policies and cf activities by the individual 

outside and beyond these functions does not constitute evi-

dence sufficient tc warrant a conviction. 

As I have heretofore called the attention of the Tri-

bunal to tho fact that there is no evidence in the Indict-

ment on Counts 52 tc 55, inci:a?ive, I shall not repeat what 

I said with rcspsct therev-o, iut c=ll the' Tribunal's atten-

tion to my statement in the record at pages 15,558 to 15,560. 

This wo respectfully submit for the consideration of 

the Tribunal, 
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』GUII:]NT IN SUPPORT OF 

HOTION TO DISMISS 

In support of tho xiotion of To^S Shigonori to disuiss the 

indictnent I w i s h tc direct tho rttontion of the Tribunr1 t o , 

r:nd briefly to r.n「lyze， the ovidoncu rs it borrs upon this 

defendant. For tho convoniunco of tho Tribunr 1 ,エ sh.— ll sur.:-

ix.rize tho oviduncu undur a fow gonorr：1 points or her.ds, 

indicating the specific counts of tho indictnont involved in 

each of such points» (although reference is iif de to tho prge 

cf the record, for ecch citr.tion of evicliince, in the interests 

of clcrity エ onit then in reading.) 

tTe.panoso-Russir n Relf.ticns 

Tho counts of the indictrient chrrging this defondf：nt in 

connoction w i t h ci'f onces r ll&gt;d. r £r inst tho U S S R are : 

Count 17, chr rging the plrnning and propr ring of v/r r of 
r.ggrossion against the U S S R betwoon tho 
years 1928 and 1945; 

25 rnd 35, chrrging respectively tho initiating 
rnd. the waging of w r r of rggrossion figrinst 
tho U S S R in connection vrith tho Lplce 
Khasan incident； 

and 36„ charging respectively the initiation 
and the waging of war of eggression against 
tho U S S R in connoction w i t h tho I<helkin-
gol or Norionhaii incident ； 

che.rging nurder ty ordering； cousing and pornit-
ting r.ttrcic cn the tしrritorios cf llongolia end 
tho U S S R in connection v/ith the iChalkin-gol 
or Noiaonhan incident. 

It is quite noteworthy that despite inclusion of his nana 

in these counts (end despite his long coiinyction with. Russien 
‘ 

affsirs) , no pretense was usde in the Russirn phescs of the , 

case of ettenpting to connect the defendent Togo by evidence 

v/ith c n y of these r.lleg&d crlties. His n&ne does not auqear 一 

in the opening strteuent of this p h a s e , Only twice during the 

present?’.tion of the evidence of tho phrso wr..s the naao of 

TSgo roferred to (p.nd both of those references v^oro purely 

incidontRl)；one other pisce cf evidence roletcs to the 

Foreign Ilinistry during his incuiuboncy. Those three references 

in the Russien phrso were in Exhibits 767 (Roccrd, p . 2,147), 

678 (Rocord, p . 7,353) rnd 663 (Record, p . 7 , U 0 Q ) , The first 

Counts 

Counts 26 

Count 51, 
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is the egroonent between tho Japanese e.nd Soviet govornnonts, 

executed on 9 June 1940 by Llolotov end Togo, providing for 

deriRrkation of the frcriti^r L . tweon th^ llongolian Peoples 

Republic rnd llrnohouicuo, This agroc-nont recites thet it is 

tht) rasult of negotir t.ions crrri^d on between llolotov end Togo, 

end thrt Togo hf..d stftGcl thpt the govcrnr.ient of Ifenchoulcuo 

consontod to it.. There is notliinc： of nny n&turo in the docu-

riGnt sugcosting rny furthor connoction of thu clefonclrnt Togo 

v;ith tho*
;

 Ncnonhr n (IDr^elkin-gol).incident
 3
 r nd patently it has 

— ” ‘ ” « 丨
1 

no tundoncy to provo tho comiission of any crino, participation 

in rny conspiracy, or indeed rnything except thrt c frontier 

was & greed upon- -£.nd thus to show Togo in thu aspect not at 

e.ll of 0- warr.ongur, but reth^r of e. reecy-unkur. 

ottter roforonco. to Tc^o in tho Russian phr.so were in 

connection v;ith tho National Policy Rosecrch association 

(Kokusalcu ifenkyukn i)， Exhibits 678 &nd 683. Exhibit 683 is an 

extinct froi-i tho；iienbc；rship_list of thet cssocieticn, which 

includes fa^ong those clcii.od r.s nonburs "Togo_Shigonorij 

Mcnbしr of tho HOUSG of ？ucrs". Boforo discussing thu charecter 

of tho asscciation it night be v/oll tc point out that e.t the 

tLiu lir. Togo hold no office in tho g o v o r m ^ n t , es is evidenced 

by his description rs a nonbor cf tho House of Peers, z posi-

tion wliich hu cssui.iod only upon quitting tho govermiont ； see 

"th。’ Cabinet Secrcterir.t r)orsonne 1_record of Togo,_Sxhibit 127, 

(Rucord, p
 c
 7 9 1 ) , B o y o n c thu sinplo, unvrrnished stctonunt of 

T o g o ' i i o n b o r c h i p in tho nssocirtion, there is nothing to con-

noct hiii v.'ith its activities，nefrrious or otherwise. 

However, ruferonca to Exhibit 678， the rffidavit of Yatsugi 

I&zuo, f.nd his cross-exanination upon it (Record, p p , 7,358-

7,399) will effoctur.lly dispose of tho Notiont.l Policy Hesee.rch 

Association es e sinister orgonization, The association wr.s a 

"private organize.tion", coiipc^od of "non-officie.l civilian 

nenfcぼs” who "had no responsibility to the essociation except 

paynont of thoir ustrblishyd nenbership f u o s " . It is true 

thpt funds vier<j solicited--end rucoivod---fron the Foreign 

Ministry r.nong othor sourcos, gov^rniuental fnd othurwiso, even 
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during tho tine thrt lir. Togo W£..s Foroign liinistor. But the 

w i t n e s s ' steteraent cf tho explEinr^tion which ecconpr.niod the 

request for funds lorvos it very doubtful whether the Foreign 

Ministry一一or t ny contributor一一understood v;hrt it wes spending 

its lionoy for: thfit tho Association "in pursuing & study of 

Grartcr Ec.st /.sif tic problems’，roquostucl support by donation 

frora "both privnto rnd officirl sources’’. Not only is there 

c conploto failure of proof cf a n y knowledge by tho Foreign 

Minister of tho octivitias of tho ..ssocirtion, tut there is 

nothing except the Associrtion's rather ludicrous "roserrch 

docurionts" to prove pny crininr.lity. The- Tribunal w i l l recdily 

recell the inpression w h i c h the t^stinony of this witness pro-

duced, rnd w i l l , I t h i n k , agroc that thu Nctional Policy 

RuSQcrch Association energed in tho end es a thing far nore 

ridiculous than sinister. 

It Is subtiittcd th£t there is no substcnticl ovidenct» to 

connect the dcfGnde.nt v/ith the counts tbove nentioned in this 

phase, 

Jr.psnese-Gcrnen-'Itplir.n Relations 

The counts charging this defonde.nt in connection with a 

throe-pov;or conspiracy f.ro prosunebly these: 

Count cherging thtt r.ll-thu dof ondrnts conspircd 
theit J&pr.n should, in concert v/ith other 
nations, wage w こrs in pursuance of a plan for 
doriination of East Asie ； 

Count 5, charging that ell tho defendants, with others, 
conspired thrt Jppnn, CJernrny rnd Italy-
should secure donination of the w o r l d . 

Turning to the evicliincu, wo find ourselves concorned w i t h 

the Anti-Conintorn Pact rnd the Tripartite llipnco, and with 

tho question of econonic colleboraticn betv/o^n Jppen r.nd 

G e m e n y . First considering thu .'Jiti-Coninturn Pact, we find 

fron Exhibit 485 (Record, p . 5,967) thrt tho dofondent Togo 

was present at tho neiiting of tho Privy Council which considered 

and approved i t . Ls is shown ty tho personnel record (Exhibit 

127), he w a s et thrt tii.o, Novcubor 1936, Director of tho 

European一二siRtic Buror.u of the Foreign llinistry. V.'hat tho 

functions of the Bureeu Director in connection v/ith tho pact 

m a y heve been is not disclosed by tho exhibit or by other 



ovidenco; but the docuraent rt r.ll oVunts cont--.i,.3 no suggestion 

tl t my v cticn vj::s trkon or ny word spoken on tho subject e.t 

thr.t tiiio or r t rny o t l u tii.io by llr. Togo. It is dcubtloss 

superfluous to ctrte thrt Togo, cttondins tho Privy Council 

上iG^ting e s r. "coiirjissionor" rnd not r s a Privy Councillor or 

e. Ilinist^r cf Gtrte, L'd. no vote m d no voico in tho resulting 

dooicions cf tho Council. 

I.Ioroovしr， tho record is ^.rclcinc in proof thrt tho .'.nti-

Conintorn ^r ct wr s in r.ny sonso rn instruiiunt of crixdnrl 

rscrossion。 Thし Poet itself (2xhitit 36, Record, p . 5,934) 

shows on itc free thrt it is dir^ctod rgainst the sprerd of 

Coririunist ideology; rni? while tho sucrut cgruonont rnnoxud to 

tho Pact (Exhibit 430, liocora, <, 5,936) rolr.tes to neasurus 

to bo tr.Iccm in tho ov^nt of unprovoked rttc.ck: or thrort of o.t-

t&ck fcy th-. U S 3 R , it rppjr.rs by its turns tc bci wholly 

dofonsivu in rnrturo» Thrt the Soviet govurnriont end the 

Co::u;:.unist I^itornrticnr 1 eru soprrcitc, discruto ontitios is P 

point which need not be lrfcored, since it hr s alv/p.ys buen the 

Soviet contention; tho distinction betv/uon e n t i - C o m u n i s n rnd 

Russophobia v,t.s ^ o l l rucognizじd pnd prosorvod. during tho lrto 

r by tho oov^r^l United Nrtions, for v;hon it would ccrtaiHly 

bo cxtronely difficult to dニ•つcov^r f.g^rossion in the nere frct 

of tlio oxocution of the :nti-Co:.intern ，、ret, Exhibits 479 

(Rocord, r . 5,931) rnd l + B c r d
}
 p,う，957)， reports of 

studies of tho .\nti-Gor.intorn Prct by Privv Council coiiriittetiS, 

further expound this distinction rnd elucidrto the point. On 

tho othvr hrnd, thor^ is nothinc in thu ruccrd tc indicrto 

thr.t th し secret F greer:ont to thu Pr ct wr.s int endod or tree ted 

no otli^r th;-Mi th- dofonsiv^ t.fruuiient which it purports to b e . 

Let it, finally, be noted thf t in no ovunt could Togo hrvo 

conspired, through oxecution of this pf ct, with Itfly, which 

p.dherud to it only i.. Novenbur 1937, e-.d then r.ct to thu secret 

rgruorient (Exhibit 491. Rucord, p . 6,037)一一this r.fter Togo hrd 

i JCI to ba. connect3ci rri.厂i.j Europogn-^siatic Buroau. 

Lluch wr.s nr.do by tne prosucuticn of the fr.ct ttipt tho 

:\nti~Gonintorn l\
;
ct m- s ronewod rnd f dhored to ty r dd.itioiu l 



nations on 25 Noveraber 1941 (Exhibit U95, He cor a, p . 6,047) at 

a time v/hen I.Ir. Togo m f o r e i g n Minister, llr. Togo w a s , of 

course, Foreign Llinister rt the time ； but even if we could con-
V ^ W ^ — 

cede the existence of en individual responsibility for ects of 

the government, much more would still be needed here to convict 

him of &ny offence, The Pact, as he
!

s been pointed out, is 

itself innocuous; its; renewal represents only the continuation 

of & policy eIresdy determined upon end rdopted long before 

Tog5's entry into the crbinet (the renewal itself had been 

orally agreed to in effect ty ll&tsuoka in Berlin--see the con-

versations of Ilatsuoka v i t h Ritbentrop, Goering and Hitler, 

Exhibits 577-583, Record, p p . 6,483-6,55^.passim)； end above 

a l l , there is no shoeing thrt the secret agreement, which alone 

might bo considered, colorable evidonco of aggressive intent, 

w a s renewed, The evidence actually invites the inference 

(which is the f&ct) that the secret egresment was ebrogated 

when the Pact was renewed (see Sxhitit 1,182, R e c o r d , p . 10,391) 

ect ion v/hich shows the opposite of aggressive intent. The 
Foreign Ilinister's explanations 

m i t t e e , ss contained in Exhibit 

vigorous advoc&to of abrogation 

before the Privy Council com-

1,182， show thct he w & s the 

of the Sucrot e^reement. 

At this point it rasy bo w e l l to pnticipf.to the roply, in 

the effort to clarify e sonewhat complex point. It w i l l doubt-

less be contended thrt I"r. T o g o
f

s Edvocecy of abendonment of the 

secret egroeiaent of the Anti-Comintern P&ct is of no signifi-

cance by roe son of the feet thf?t the Tripartite Alli&nce, 

concluded in Septemter 194-0, hed roplecod the secret agreement. 

(The Tripartite i.llirnco, identified es Exhibit 43, Rucord, 

p . 513, was apparently not offered in evidence.) Togo did 

indeed, in as king his explanr tion to the Privy Council, staty 

that the secret agreement hed no further utility bec&use inter 

alia of the existence of the Allienco, But this does not at 

a l l mean-一despite the ambiguity of his lrngusgo一一that the 

Alliance h&d repl&ced the secret clause es e n implemont of anti-

Soviot policy; for the Allianco specifically, by its Article V , 

excludes the suggestion of eny such purpose: 

1
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v r t i c ^ a V: Japan, Germany and Italy shall confirm that 
the abovo stated articles of this allianco shall have no 
effect whateつever to the pras3nt existing political rela-
tion bGtv;3Gri each or any one of tha signatories with Soviet 
Union.

t T 

(Exhibit 5ぅェ，Hocord, p . 6，ジネラ一一explanations given to the Privy 

C^-uncil of tho purpose of the Triparti七0 Alliance--puts it bo-

yond all doubt that the expectation of government, Army and Navy, 

was th-it tho \ l l i m c e would irnprovo Japanose-Soviot relations.) 

In consoc uo nc. 0 - - wi t h v/hatover trivial and unconvincing ring such 

an argument may fall on our ears-— tho only construction vrhich it 

if? possible to put upon tho so v>ords of Mr. Togo is th-at for 

reasons unexplainod Japan dasirod that some sort of bond v/ith 

Garrnany be kept extant, perhaps to forestall a sense of isolation. 

エ七 is in this sens J only that For .ign Minis tor T3gd
T

 s words can 

bo takan^ and in 七 h i s sense thoy must bo taken. So understanding 

thon, • wo can roitarato that it was Togo \7ho, from no apparent 

motive othar than prつpui* onos, led in tho expu>Tging of tho only 

obligation v/hich ras concoivably -anti-Russian. 

It rhould b3 mentioned that in tho courso of this samo ox-

pl^nation Mr. Togo also dro
T

^ tho distinction bo two sn the Sovi ot 

gov^rrunont and thj Corrununist Intarnational. This id tho moro 

worthy of nつto in viow of tho fact th.at although it occurred at 

1::jcvjt rnjjting, v/hsro con^iderablG bluntnoss of oxprossion 

mirht bo -jxpjctod, thar j is nothing in T3p3
T

 s words to suggest 

that ho consider 3d th3 ^nti-Commiii七3rn Pact to bo a covert threat 

to th3
 T

.
T

 S S R . In short, v;ith p'jrfoct honesty ho accopted at 

its value 七]IJ U S S R ' S contontion that th3 ComirAntorn was 

a sopirat-3 entity, with which it x id no conccrn. 

• ”.レj ir 3 not, of courso, diroctly concerned with tho Tripartite 

A

J lianco, for at tha time of its birth Mr. Togo ^r^s Ambassador in 

Moscow. If tharo wor^ ^ny roal suspicion 七 h a t ha sntsrtainod 

anti-Soviat sontimjnts, it vrould bo dlspellod by rofaronce to the 

words of Embassador (to Berlin) Kurusu in Juno 19红0, to a G-orman 

official, Knoll (Exhibit 5 2 2， xUcord, p. 6 , 1 7〇），へ七七 h i s vory 

み 



tims when the Tripartite a i i a n c o was forming, I^urusu assured 

the Germans th-nt he and Togo wero
 , !

fov3rishly working" for 

"improvomont in JapaneS3-Russian r e l a t i o n s a n d that "七ho enemy 

in tho North must bo made -a friona -

Much ovidonce in tho rocord sho^s affirmatively that rith 

tho Quostions of "strengthening
1

， th3 toti-Commintern Pact and 

arranging the Tripartite \llianco M r . Togo had nothing to do. 

Througliout his brief tern--twalvo months---as Embassador in 

Berlin these questions wero being agitatad, but without his know-

ledge or participation or that of the Foreign Ministry. See the 

Kido Diary, Exhibit
 2
，262 (

H e c o r d

， P - )
:

" エ heard from the 

Premior that tho Gsrraan Foreign Mini star von Ribbentrop made 
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a v^ry iaportcnt proposal to /丄ibr.ssj.dor Gshime. {/jabESSf dor 

wrs i.'-nore.nt cf this fr ct)." H^f^ronc.. to Exhibits 478 (Record, 

p . 5,917) ‘ nd 497 (I-.cord, p . 6,050), th^ interrogation cf 
— — , 

G-nvjr?1 Osl I M , ITITICGS this c lし O s h i x o c .一一 t h ^ n militrry e.ttf cho, 

l£ tしr To^o's successor f s Lnbpscrdor••一here details tho rctivitios 

of himself ? nd Lis stc.ff in this or t t o r . lie points -out thf t the 

nilitrry P t t s c h J is not uncl。r tho jurisdiction of tho arabassrclor 

tut is r-.oronsiblo only to thし:rny r^norol Strff, end m e y しvon 

cf:.rry on ncgotirtiono v.ith thu militrry ofl'iciRls of othしr 

nrtiens, loolcing to th- conclusion of pacts or tr^eti^s relating 

to nilitEiry rapt tors, "v/ithout ~oing through thし anbess&dor", 

t.nioh, ho stys, is vhtt wrs donり in this cf•；s‘一； only upon 0shine
 1

 s 

eppointiaont e.s &mtt s&rdor in succession to Togo wcr^ nしgotie.— 

tions concerning alli^ nco t^ti/uon Gr^rme.ny rnd J&pen "oponv.d
M

, 

tnd only th-n did th^y bocomo tho concern of th^ Poroign llinistry 

(Record, p . 6,057)» In pessing, it might fc。 pointed out thet 

p^rcori-iwl r..-corG, Zxhitit 127, is inf ccurctu (f s v:e.s celljd 

to thJ Tritunf I'D attention on 25 Sopt-jjnbor, Record, p . 6,364) 

in shoving Togo continuing f s ijubsssador to tho U S S R sftor 

/-ugust 1940； thus h。vjts citt
1

 ̂ r in 丄.‘oscov.: or (if wc assume thrt 

ho cuitt d his po&t scon tftur b-;inf：1•しliヾv。d) holding no govorn-

nonts.1 position ? t tli.. tiao of し：cucution of the Tripfirtitj 

/.Hi? n c u , rnd obviously ho ccn tc chc rgod vith no responsibility 

in connection v i t h it, 

In 技ccordrincc vith Article IV of tho Tripartito ；-llirnce, 

IJr. To^o v/r s on 12 F^brucry 1942 d^signf-t;,d e xaoratcr of th^ 

joint commissions tluivin provided for (Sxhiblt 559, Record, 

p . 6 , 4 1 7 ) . Hi& n^mfc^rship we s ^x officio (Record, p , 6,418), 

rnd his du eigne
1

 tion took placo e y^c.r end 0 he If eft or conclusion 

of tl.w alii;, ncu, tv/o months aft^r coriiTi^nccmunt of thu Pacific 

wf.r. Thor j is no ovidunc j fron \ hich it cen bo inf err od the t 

th.j commission oV^r niut or functioned,' rnd on the record nothing 

c&n t̂ j pr^dicrt ,d of .jr. Togo's m^mborship in i t . 

On tho question of じしrxnen一JVprnリSo economic coll?bor&tion 

(vith rof ui-oncc, ^spocit lly to trodo rnd coxari^rco in Chinr ), r 

niu‘為bしr of documents rレf。r to e ctiviti^s of tho dof ̂ ndont Togo . 



Thcs^ nuod not bo discussed individurlly, but rrc listed, i'or 

eonv,,nionc^: Exhibits 591(K^coi-d, p . 6,585), 592 (Record, 

p . 6,58?}, 593 (l.corご，？. 6 , 5 9 1 ) , 5 9 4 (P-cord, p . 6,597),595 

(R-cord, p . 6,603), 597 (Kつco? , p . 6,627) ? nd 39 (Record, 

p . 6 , 6 2 5 ) .エ <ic not discuss tl'^Su n,:-morrnde. of conversations 

fc^tv;^on Toro rnd G•リrmrn rcr^ign I'inistry officials buceuso tlv^y 

all shov; Topo's stubborn refusal to conc^du to G-orrar：ny c.nything 

mor レ in tho Chinr trade- t h m raost-ff vorcd nrt ion ti*しr.tciしnt•••一 

which is not tliu じconouic collr.fcorrtion of conspirctors一一e.nd 

l"is inflwxibl^ opposition to G^rric n demands for sp^cicl ocononiic 

oonccssions. I do not discuss this question in aut&il tレceusじ 

Pr^sid^nt of the T r i b u n a l , f t the time of th^j reeding of 

th^ docujnonts, suociしd uj； their significenco in tho stEtレ 111レ'irb 

the t "it is tho sort of mr t^ric 1 tho dof onco might use to show 

l£ ck of coSport-tion fcotv/uon J"i pe n end Gorxot ny" (Record, p . 

6 f 6 2 1 ) , I t unquostionc bly cuts th^ ground fron bonoLth tho foot 

of £ ny effort to show Togo cc e conspirr tor w i t h Gurat.ny. 

TLo f grconont rmong Jr pc ’
s
 Gwrcr n y f nd. Itely not to con-

ciudc scprrc tvj poc cu, unt^r^d into r ftor the beginning of tho 

R cific r (Exhibit 51,.Rしcoi.fi, p . 6,668) is by tho vory feet 

of its d£ tw nc ovidonc^ of rny v/rrliko dosigns; oneo f w n r has 

stM'twd such egr^Lirionts rro routine rnong rlli^s. T5go's 

direction to M s c'nbrssrdors to rucu^st conclusion of such err 

rgrししmont, to bu rrし.p:..rod for tho worst once it rppciarcd to 

his gov^riiiawnt tlx t w r y v:cs most protr.blし,lilcし�vise； is not pro-

bi^tivo of sinister intent. 

Thor ̂  r u t i n s to mention iixhibit 486D (Record, p . 5,990), 

し xa^nort ndum by von Ncur^th of & convuirsation w i t h /jabtsstdor 

To^o concerning tho Chine e f f a i r . W h i l o pruEumf-bly this is 

of f or^d to show Jr.'pencso-GrormL.n c onspirs; cy tovrerd Chint, in 

feet it ohovs only thrt, rctinf： und^r instructions, thし tnibfs一 

order w a s stt tine tho policy of his govornmont, which w r s to 

try to pursue do Gしrmrny to u乙し her prosumod influence by ap-

plying pr^ssur- on Chint to nrku pus c c . /jntt setdor Togo^s 

cssortion of Jcpcn's dutorninction to g^in nilitery victory 



ov^r Chine, as ruportud by von Nourt th, in likewise no moro 

thet tho reflection of tho Jf,.p£‘nese policy entodicd in tho 

Konoe Dccleretion (Exhibit 972/., He cord, p . 9,505) of r fow drys 

le.tor, but rlrordy known to h i n (f s is obvious inforontie
;

lly 

from 2xhitit 486F, Record, p , 5,993). It is submittud that con-

sideration of ell the Gvid-nco offor^d in this phe so conclusively 

absolves the dofondr.nt Togo of ell cbrrgoa of conspiracy v/ith 

Gcrcifmy r.nd It^ly. 

ConvontionE 1 Vfer Criin;s 

In "Group 3" of th^ indietmunt tha d^fendent Togo is 

charged with "conventional wc.r crimes rnd crimcs against humanity** 

as follows: 

che rging conspiracy to orclor, i： uthorizo Mid 
permit certain subordint t^s to'commit bre;c.chcs 
of tho laws rnd customs of w a r , rnd. to Jibstf*in 
from tf king ( deque to stops to socurc obsorvrnco 
of tho convontions releting to prisoners of 

charging tho authorizing and permitting of such 
acts ； 

chf rging dolib^rrtc rnd ivcklしss disrogr.rd of 
duty to take f.doqurtG stops to socuro obsor-
vt.nco of thu conventions rolrting to prisoners 
of m r. 

Voluminous oviciinoo, much of it of t p^culifrly revolting 

chr.rc.ctor, hr s buun introduced to provo the widesproad commis-

sion by Jrprn^su troops of rtrocitios t.gr； inst prisoners of wt-r 

find civilians. Tho question r^rar ins, "V/ho is guilty?" Thoro is 

nothing in tho rocord to show that tho dufondant for v;hom エ s n 

spunking buars any pert of this turdし.n of guilt. 

It is provud thct it vrts in tho ntjno cf Foreign Ivlinistor 

T5go thrt Jcpcn
f

s rssure.nct,s c o n c o m i n g cipplicr.tion mutetIs 

mutondis of thu Geneve. Convention end observe nee of th し Rod Cross 

Convention v/cru givon; those communications noud not bu itvsmizod 

h e r o . Thurocftor thu Foreign Ilinistry received nnd rnsv^red 

various comnunicEtions rしl£tivレ to tho subject--giving roplios 

which in inst£.ncus soom on tho ovidcnco of thu prosecution to 

hrvo been ft.lsQ, But thuru is e vvst nbundencu of cvidcncc 

touching upon th^ point to show conclusively thf t neither the 

Foreign Ministry nor tho Foreign Minister hpd eny responsibility 

一
9
 一 

Count 53, 

Count 54, 

Count 55, 



for rif：nagemont cr control of prisoners of w r r , nor pny faci-

lities for indopondont Lsoavtr inrn^nt of tho fects concerning 

thoir lot. nor indeed cny ror son to distcliov^ nor power to 

disprove thj replies to inouirios rnd protests proprrod by tho 

m i 1 itery b u r o c u z conccrnod. Tho witness G-onui'f 1 TFnrkr twice 

unonuivoct.lly stc tocl (Record, p p . 1 4 , 3 6 5 , 1 4 , 4 1 9 ) tbr t tho 

Foreign Ministry, in receiving rnd trensmitting tho-se documents, 

actしd e s t morw "post officu"
 t
 In explrnation of this, ho sc.id 

(Rocord, p» 14> 419) thct th.^ Pr i s o nur s - of F. r Information Buroc.u 

f'.nd tiu, Prisonors-of'-Vfer 人dministlotion Blir^cu—•v/hidh fc^tv/ucn 

thorn hf d , c s tiし h; d previously f ully ixplaino-d (Record, p p . 

14,3^1-7^-, ^8^-8/4.), thu whole control of prisoners of wcr 

Wcx'sj "both under thu jurisdiction of tho V/f r minister"; end 

ths t hiiving no org? nizc ticn nor ruthority for invustig?.ting 

protests, thし Foreign M i n i s t r y could only "rolry the decisions 

rocch^d r.t tho ^r-r Llinistry by thり ̂ j'my". Sou £ lso on this 

point tho tostinony of Yrms ze.ki Shi guru (Rucord, p p . 14,839-42, 

14,866-68, 14,^72-76, 14,885), espociflly his strtumonts thft 

tho responsibility for f ction t： ken on protests v/r s with tho 

burcjtu'. to w h o m tho pretest v/r s f orv/f rd^d (n^cord, p . 1 4 , 8 6 8 ) 

end thf.t tho r^plios w o r ^ prcprrしd within tho Wrr llinistry rnd 

s jnt to th'j 7oroign llinistry (Record, p . 1 4 , 8 7 6 ) . Tho testimony 

of t h ^ v/itnoss Suzuki Tcdc.lcrtsu {Record, r p . 1 2 , 8 3 2 - 4 3 , 15,506-33) 

oxplrins thu procoduru for dueling v/ith those documents within 

thv. ror^ign llinistry, nd clrrifi^s furtfcor tho point thrt tho 

Forcsign Llinistry's only function w e s roeoipt rnc； trr.nsmittf.1 of 

pr.pors. This tustinony r.s c. v.'holo is of groct inportencc on 

this p o i n t , but エ rしfrcin from, moru tht.n quoting its se liont 

points t nd urging thct reeding tho entirety of it w i l l render 

this point quite perspicuous• 

Th^s oxtent of thu I'or.jign Ministry's authority or power in 

connection with thu prisonじr一of-WEr mrtt^r, U r . Suzuki tostifiod, 

wf.s thu hf ndling of tho corrospcndonco--tho inconing protests 

Rnd inquirios, tho outgoing r n s w ^ r s . This f orv;t rding V/E.S donし 

c.s urpoditiously r s possible in uv^ry instrnco (Record, p p . 
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15,528, 1 5 ^ 5 3 1 ) , r nd tha Mr r L'inistry off icir Is concorncd vrorc 

from timo to tixa^ roou>jstud tc hr st jn the prop?"rr tion of thu 

replies which tho Fcr^if-n ITinistry wrs tc trrnslrto rnd dulivor 

(Ruccrd, p , 1 5 , 5 2 9 ) ^ Tho Forしi^n Ministry hrd no ra^ans of ob-

tr ining inf orxartion c o n c o m i n g prisonors of v;? r cxcept r s it 

wf s provided by tho V.
r

rr Iiinistry (Record, p . 1 5 , 5 3 0 ) . Not-

v;ithstmding tho- Foreign Linistry hr d no further c uthority in 

tho iirtt。r, it did on occt- sion I:o rocoirunonclctions to tho l/'/r r 

iiinistry r.uthoritios, ruqu^st r.jinvしstigrtiens of vrrious mrt-

ters (Record, p
s
 15，529)， f nd in gしnurrl do ^vorything possible 

tc r.aoliorr.to thu condition cf priscnors (Rocord, p« , 532) 

i^lthough lir。 Suzuki's bur^ru w「s estcblish^d rftor lir. Tog5 

hrd 1じft tlio Foroign M i n i s t r y , the prrctico cf tho Trof.ty 

Buref.u, which hrd rar.nrgvjd tho business thor^toforo, wrs in r 11 

rosp^cts th»j srmo (Record, p» 15,529) • 

During L'r. Togo's first incumboncy of th^j Foreign Iiinistry 

(to 1 Soptuxabur 1942) occurrod the notorious "B- trr n Dor th 

llrrch". It is signif icr nt thr t ！JVGII tho Premier, G^nore 1 Tojo, 

c'oncurrcntlj'- Ilinistcr cf \Jr r rnd rs such thu superior off icir 1 

of the bur a ux concwrnoc! v;ith prisoners cf v/rr, f i r s t . l o T n o d 

cf tho Br trr n cr sa s lrto rs thu end of 1942 or onrly in 1943 

(sua his iirtしrrogc tion, Exhibit 1,98CE, Rucord, c.t p.14,567)一一 

tftur Tog5 LJ d quit cfficc. If not レvon thu Uinist^r cf Vr r 

hrd s u e t infcrm;^tion, clor r l y tho F o r e i g n L l i n i s t u r , v:ho h^d nc 

jurisdiction, ncr rしspcnsibility in tho iar tt^r, cr rxnot tし chf.rgo-

E blu YITH notice« 

Tho ccso of tho v;orking of prisoners cn tho Burmr-Thr ilr.nd 

rrilv/fy p? tontly concerns tho Foreign i.iinistor ovun loss; tho 

rffidr vit of Gcnorrl Wr.te 皿 tsu (Exhibit 1，9S9，Record, p . 14,632； 

is explicit th
f

't this c.ction v/r s dccid^d upon by tho Impりrif 1 

Gcnorr 1 Hos dqur rtcrs, rt tho roquust of tho Southern j'^cmy, in 

the Gumrnor of 1 9 4 2 , Exhibit 1+75 (Rocord, p , 5,513)， ̂  report by 



15,528, 1 5 ^ 5 3 1 ) , r ncl tho Mr r llinistry officials concorncd vrorc 

from time to tinc ruqu>jstud tc hr ct the prop? rr tion of thu 

replies which tho Fcr^i^n llinistry w「s tc trrnslrto rnd dulivor 

(Ruccrd, p . 15,529) Tho Forui^n Llinistry hrd no monns of ob-

tr ining inf oriiirtion concerning prisoners of v:f r ^xcept r s it 

v/f s provided by thu VJrr Ministry (Record, p . 15,530), Not-

v;ithstrnding tho- Foreign ianistry hr d. no further e uthoritj in 

tho ix.ttc-r, it did on occc sicn ra
s

 1:G rocomraonclctions to tho l/'/r r 

llinistry j'.uthoritios, r^quost rjinvostigftiens of vr rious mrt 一 

ters (Rocord, p
s
 15,529)， f nd in gしnurrl do uvorything possible 

tc r.aoliorcto tho conditiじn of prisonじ:rs (Rccord, p . , 5 3 2 )
 e 

ialthough M r . Suzuki's bur^ru v/rs cstcblish^d rft^-r i.ir. Togo 

hrd luft tlio Foruign M i n i s t r y , the prr ctico of tho Troc.ty 

Bureau, v/hich hrd mr.nrgじd thu tusiiiuss theretofore, v/r s in 1 1 1 

rospects thu s厂mし(Record, p« 1$,529). 

During L'r. Togo' s first incumbency of tho Foreign llinistry 

(to 1 Soptoiabur 1942) occurred tho notorious ”&ハ trr n Dor th 

Ilrrch". It is significrnt thrt (/von tho Proiaior, Owiiore 1 Tojo, 

concurrently "inistcr cf フ'
r

 r rnd rs such thu superior officir 1 

of the tur-^f ux concしrn。(！ v,ith prisoners cf v;r r , f i r s t . r n c i d 

cf th^ Br trf n cr so r s lr to --s tlu end of 1942 or onrly in 1943 

(soc his irxtcrrogt t i o n
}
 Exhibit 1,980E, Rocord., r.t p.14,567)一一 

aftur Tog5 U d quit• office. If not ^von thu Uinist^r cf V r r 

hrd. such infcrci; tion, clur rly tl上し Foreign M i n i s t e r , \:ho h^d nc 

jurisdiction ncr responsibility in tho inr tt^r, cr nnot bo ch<: rgo-

r.bio vith noticu« 

Tho cf'sし.of tho working of _prisoxiurs cn tho Burmr-Thr ilr.nd 

rrilwry pf tently concerns tho Foreign ulnistor cvしn loss； tho 

rffidr vit of Genorr 1 Wr.lcf 血 tsu (Exhibit 1,989, Record, p . 14,632 

is explicit t this (.cticn wr.s decided upon by thu Imp^rif 1 

Genorr 1 Ko£:dqur r t c r s
A
 rt tho roquost of tho Southern iJriuy, in 

tho sumEuor of 1 9 4 2 . Exhibit 475 (Record, p . 5,513), - report by 

tho r iuinistry, r lso str t^s thr t it v«/?'s thu order of Impuri'1 

Gonoi""1 Htifdqur.rtors ； nov/hero is it suggested thf t tho For-jign 

llinistry, or indo^d tho gov^rnn^nt itself, hrd rny knov/ludgo cf 

tho plr n for usins prisoners of v/'-r in thし v;ork. The rctuf.1 



construction v;r s ccnrajncwd, r ccording to ICxhitit 475, in 

Ncv^nfcor 1942, \,l:.ich is some tin^ rft^r llr. TcgC hf d loft thu 

Forol^n Iiinictry, 

If thoro is no uviduncc cf 'Togo' s ordering, r uthcrizlng cr 

permitting thu coramission cf rtrccitius, or conspiring thuroto, 

thur^ is oqu'lly r f； iluro cf proc.f cf his hr ving dolib^rr tuly, 

r-cicloscly or cthorv/isc nogloct-d r ny duty in tho mr t t u r . So 

f;.r r s tho <jvidcncu concornin;^ his enly cuty一一thrt of clisprtch-

in£； his shrro cf tlio business cf c tt^nding to tliじ（iiplomrtic 

ccrruspondonco--
L
c:cvs, ^v^ry fiuty wrs disch? rgod fully f nd 

fr ithfully. It \;culcl <?.o viol^nc^ tc tho principles of judicif 1 

prccf tc hold thrt th^ pros.一cuticn，s burden hr s boon sustr inod 

rgr inst Togo cn these counts. 

Chinp
 v
 Mpnchurls rnd oth^r Aslrtlc Relations 

The defpndsnt Togo i
s
 charged by the indictmpnt with 

vr.ri^us offences in connection with China, Manchuria, Indo-

C M n ? pnd Thailand, as follows: 

Counts 4. and 5, charging conspiracy to wage wpr agpinst 
France ？nd Thsilpnd, inter ella； 

Counts £ , 1 5 ?nd if, charging the nlanning pnd preparation 
of war pgainst China, France end Thailand, 
respectively; 

Count 24j chrrging the initiation of war agpinst Thailpni; 

Counts 27j 28 pnd 3 4 , charging the waging of war against 
China pnd Thailand respectively. 

This nprt -f the cpse cen le rather summerily dealt with in 

view of thp complete absence of evidence to connect t)"is de-

fendant with those matters. 

Prior to I-
T

r. Togo' s assumption of the Foreign portfolio 

he had h?d no connection with Chinr, Manchoukuo or other 

Asiatic affrirs. In this connection it should be pointed out 

thrt although hr w r s , from June 1934 to October 1937， Director 

of the Foreign Ministry's Euronean-Asiptic B u r e p u , that Bureau 

hpd no connection with the mptters here in question. The re-

cord of the opening str-tcment rn the subject rf Foreign Ministry 

orgpnization is netently garbled, for it stptos (Record, p . 602) 

th?t th<= duties of this Bureau "pertein only to Americ?"; if 



I mpy venture to go outside the rpcorc? to stpte t'-p f p c t , t' e 

""sis tic" pffpirs -f concern tr th: s bn.ruee pre t'-rse oth^r th?n 

Chinese pnd Fpnchuripn . 

During the short period of time from his instpll?tion ？s 

Foreign Minister until the outbreak of the Ppcific p.r, Togo 

w?s obviously pbsorted with the Jappn^se-American negotiations, 

sn^ quite
5

 npturfllly is not shown to hrve h?d m y concern with 

Asiptic affairs. W i t h the decision for commencement of th° w ? r , 

of course he requested for his government the cobperption of 

the governments of Mpnchoukuo (Exhibit 1,214, Record, p , 1 0 , 5 3 0 ) 

pr.d Nanking Cbinr (Fxhihit 1,219, Record, 10,538), but with 

v.'rr once decided upon this is only ？ formrl metter. 

As to Indo-Chin?, there were no such dir>lom?tic mepsures 

FS would concern the Foreign ？ M i n i s t e r et the time of the open-

ing rf the w r r . The conclusi-n of the m i l i t a r y pgrepment . 

preferred to b y the nrosecution--Lecord, p . 6 , 7 2 4 — b u t not in 

evidence), wrs of course not within the province of the Foreign 

Ministry; other rrepsures vis—き一vis Ir.do-Chins \7lrich occurred 

in the interim between his two periods ？s Foreign Minister 

(October 1941-Ser)tember 1^42, Ar^ril-August 1945) likewise do 

not c-ncern him--esiDecirlly rs they shov; thst by the end of that 

period irilitpry rnd not diplomatic rel?tinnships concerned ‘ 

thrt country (Exhibits 661-665, Record
 5
 p p . 7,165-7,194, pnd 

Drssim). ' 

Perhrps the most significpnt evidence concerning T5go's 

？ttitude toward other Asirtic countries is to be found in the 

Foreign T
T

inister
 1

 s speech before the D i e t on 22 Jrnuary 1942 

(Fxhibit 1 , 3 3 8 A , R e c o r d , p . 12,027). This speech CPIIS for 

close cob'perpti^n nf Epstern Asiatic nrtions, in th?t respect 

being r routine piece of v,,rr一time proppgrnda. But it ？ l s o 

clerrly Shows throughout that Jappn entertpined no aggressive 

intentions t ^ r r d those nrti^ns, pnd th^t ?'
r

r. Togo ins"
5

sted 

upon thf necessity of -bserving t.hr rights pnd dignity .of pll 

Asiatic -eooles. ^prpntxheticrlly, it rlso rriterpted thp neces-

sity of rPintpining the Feutrslity
 D

? c t with the U S S R . 
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T o g 5 ' s true p.ttitnde towrrd the nrt inns pnd neopies of Asir is 

m^st clerrly evident in his vehement ゥつoosition to the ere?tion 

of the Greater Epst Asip Ministry in 1^42, wMc'- led to his 

resignptiハ n 广、f his rff ice in September of th^t y e p r . See the 

Kido Disry (Exhibit 1,273, Itpco-a, p. 1 1
5
3 5 9 ) ； minutes of the 

Privy Council (Exhibit 6-
Q

7, Record, p. 1 2 , 0 7 1 )； p s w e l l t h e 

opening ctetement f this phpse, explnining the Greater Er.st Asia 

Ministry (Record, p, 620). 

As is set forth in prgument -f the generel motion to dismiss, 

there is no sufficient evidence proving or tending to prove aagres-

sion rgrinst Th?ilr nd ； hence v.;e need not cハnsider whether my 

connpction I'
T

r. T5go individually is shown. 

The complete deprth of proof ？grinst the d e f e n d m t Togo in 

connection with the counts under this herd reauires thrt they 

he dismissed PS pgpinst him. 

Jppe.nese-Americrn Rplrtions 

The counts c h r r g m g thp defendant "ogo i
n
 connection with 

relntions pnd hostilities brtwepn Jpprn pnd the United St?trs rre: 

Counts 1 , 4 pnd 5, chrrging consriir^cy to dominate the 
Ppcific or w o r l d . m d in effectuation thereof 
t^ wrge wrr rgpinst the United Ptptes； 

Counts 7, 20 rnd 29.， chrrging respectively the plfnning, 
initiating rnd v-Tging of wrr pgr ins t the United 
Stptps ̂  

Counts 13, 21 rnd 30, charging resDectivply thp planning, 
initi?ting -nd wrging rf wrr rgrinst the ConLmon-
Ti'epl^h of the PhiliTDines (? possession of the 
United Stptes). 

Sincp Mr.〒og5 is rnt p military m a n , we mpy say thrt thf emerge 

of his hrving wrr pgpinst enemy nrtions is sustpinpd by no 

proof unless it bp the enntrntinn thrt rll members of the g ov or ri-

me nt of r n r t i n r i w ? r rJ^.^'iwfging
1

' wrr••—? Question to b^ prgued 

elsewhere.
 r

c shrll thcrrfore consider here the questions of 

conspirpcy to wrgr vpr rnd the olFnring pnd initirting of w r r . 

" r . Togn's motives in entering the T"jo ministry upon its 

form?ti'"in in October 1941 hrvp been clprrly strted by p prosecu-

tion witness. Thn Tojo government hrs boen widrly fdvrrtised rs 

？ v:rr crbinet i-b initio, but thp ovidprcr- f.-ils
 +

o br-pr out ttis 

in
+

.frprr十？tion: rrthrr it shovs th?t Tojo
 W

r s enjoined by the 

-14_ . " 



Fmperor upon M s epつoirrtm^nt, m d IPS rxつpct.pd by those concerned, 

へ m-ke further pf forts ff->r p peaceful scttlrmont with America 

pypn so lrte, ^'-rn Jrprn v;rs rlrerdy ir^on the brink ^f w?r (Kido 

l i F v y , Exhibit Rec^rr!, p. 1 0 , 2 ^ 1 ) . I t upon this under-

stmc'ing thrt ^•巧go entrrrd tho crbinet rs Forrign Minister, The 

witness Suzuki ^"min trstifipd (Record, p> 1,?35) thrt Togo told 

h i m
?
i n ? convorsrtion soon pftrr formption '""f thr T,、jo government, 

thrt he hrd scceptrd office solely UDnn "romier Toj~:s rssurpnee 

thrt his policy F.ハuld br to ^ork for つrrcr, rnd bpcrusr- on the 

brsis rf th?t rssurrncr hf bPlirved thrt he 诏ould be sblr to bring 

Fbcut r っr-rccful s<-ttl-ment. This fitted in t ith thr belief which 

Suzuki exolpinrd. thrt hr h r l d , thrt Tog5 hed rlw?ys been pn rx-

ponrnt of -^prcr.
 m

h r t thr prosecution witness Trnrkfi Ryukichi 

pI^o e^risi^Fred「ogo fn br r lrfdrr rf Drcific rnd non-militrristic 

sentiment is interestingly rcvorl< d by his test:bnony (Record, 

p . 2，C5ヲ）thpt hr： ppprorched T5go in 1942 rnd urged him to strrt 

r political mrvement to oust T o j o , of whose wpr policies Tanpks 

seems to hrve disapproved. 

Throughout the dinlom-"tic correspondence between thf； Forpign 

Ministry rnd the Enb r s s y in T re'- ington,. f s it is exhibited in the 

evidence, rre m?ny indications f H r . Togo's rfforts to conclude 

thf Jrp?nese-Americrn ncgotirtions successfully. Frcm the mass 

of such evidence, ve mry self-ct r fovr noints for mention. Exhibits 

1,163 (Record, p. 1C,315) rnd 1,164 (necord, p. 10,318), the 

ne?: Forrign Minister's instructions to the Ambpsspdor pt the 

beginning '、f his crnnccticn v;i+h the negotiations, cr>nte.in p clefr 

st.-̂ tf rnrnt of his policy of mrking the utmost oossible concessions 

in " spirit ^f friendship ^nd concilirtion. rbpssrdor Kurusu wps 

jpeciplly srnt tc
 1

 rs； ington to contribute to thr success of the 

negotiations (Fxhibit 1,166，xipcorc, p . 10,329). Togo invited 

C-re-pt Britrin t、 trke o?rt in the negotiations, in rder thrt all 

intrrrsted parties might bo rvrilrble い ensure a complete-： settle-

ment (Exhibit 1,174, R e c o r d , p . 10,356). He mrde numerous con-

cessions to the opposing demrnds in the course of thp negotiptions, 

in rn. foprrrnt, effort t广 bring them t^ fruition. (Exhibits 1,165身 

-15-



E e c ^ r d , p . 1 0 , 3 2 3 ； 1,246'^ ‘ / oo-r., ： . ：. ’ CI：：、 1,24ラ一H necord, 

p . 10,811 rt 10,812; rnd prssim throughout tl^ testimony of M r . 

Brlレnt.ine). 

On the other h-n(?, pll the evidrrce clprrly shov;s thpt the 

fin-1 outfcrrrk へf r‘r betwrer. Jrr>pr rnd Britrin pnd AmpriCc wfs 

in
 s p l t

-
3
 errtrinly not bec^usp - f̂  ？ " g o ' s e fforts. It is quite 

cle?r frorr. the t.hrt l~ng befnrp M r . Togo took ^fficc in 

Octobrr the siナurtion wrs so tense thrt there wrs the rver-present, 

explosive Possibility of v,rr. ？
,

 e decision of t
v

e Imつerisl O n -

fpr「ce of 2 July (Ixhibit 58:， -.ord, p. 6 ^ 6 6 ) v;es r grrve 

one whic
1

',r s wrs co^cf <3ed by the prosecution (^edrxd, p . 10,140) 

rd r direct berring upon the ultimrte result, wrr; th?t of 

tY.f 6 September Confr enco (" xhibit 588) oven included preprrations 

for ritbrr evonturlityj of
 t

 rr np , sハ dubious v?pre the pros-

pects. T h r t , in Short, the rossibili+.y of wrr rt rny time wps 

recognized nn both sides ハf thr Pacific is olrin from this evi-

arncr rs v f 11 rs from numerous referprces*--which I do not ppuse 

tn c^llrct h^re--scr
+

tprrd thr-ugh thp testimony cf tho witness 

Brllrntine (record, p p . 10,712-11,165). 

In these circumstances, what could a newly-appointed Foreign 

iiinister do to avert war except carry on negotiations with the con-

sciousness that if they ended in failure there could be no peace? 

in •l—iliryrtiii—wiMfciin ,, ,•！丨_“ 

Limited as he was by the decisions already taken, as well as by 

those of the subsequent Liaison Conferences which he himself 

attended--but in which, as a matter of course, the newer members 

(those, in other words, who had not participated in the September 

Imperial Conference decision) were relatively uninfluential--he 

could do no rr.ore than strive, as 七he prosecution's own evidence 

shows that he strove, for a satisfactory formula, and in the end 

accept the result which v/as not of his doing, but preordained 

compare Embassador Grew's opinion that Japan would b© driven to 

war by such economic measures as the July freezing of assets, 

Record, p* 11,115)• If, when 七he end came, h© voted for the inevi-

table war, sh^ll we then label him a warmonger? 

- 1 6 -
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There is tho charge that Japan perfidiously profassed to be 

still negotiating In good faith for peace, tha while she pre-

pared and launched ber war• 3ince the intention of this charge 

Is to incriminate tho Foraign Minister, let us examiu© it to de-

, : f " "̂"'''"'N. 

termine what factual basis it h a s . The decision for war か s made 

at the Imperial C o n f u n c e of 1 Decem'ner ^ E x h i b i t 5P8). Until 

that decision had actually been takon--by the only body competent 

to take it--the Foreign Minister was still working for a solution, 

as is evidenced by his instructions to his Ambassador to attempt 

to obtiln でeconsidsra七ion by the United States (Exhibit l，19l+， 

Record, x).lOjiJ-jl).)• 「 u i t e naturally, he continued striving, 

evsn 七 h e r e a f t e r , so long as thers was any faintest hope-—just as 

did Secretary of State Hull on his side (Record, p . 1 0 , 3 6 9 ) • 

And although in late Novornbar 七he float had been given its orders, 

In case worst should come to v,orst (no evidence shows knowledge 

by the Poroi^n Ministry of this), yet on the 21st m d even on 

2 December--significant date, the day followin.n; the decision for 

w a r
.j_«the Commander-in-Chief of the Combined Fleet wis given 

instructions by tho Naval General Staff for its recall and for 

the cancellation of the war-plans in the evant of a successful 

conclusion of diplomatic negotiations (Exhibits 809, Record, 

p . 7,988--pages 76-77 of the document, not read into evidence--

and 1,197，Record, p . 10,l|6i|.). Is this tine scheming of perfidy? 

Rg七her, it is submitted, the effect of this evidence in sum is 

to sho"； Togo earnestly end'eavoring to save' the situation in the 

face of hopeless odds, and not to raise even the suspicion of 

Insincerity or duplicity. 

One or two subsidiary cusstions^ may be put into proper per-

spsctive. Much was made of the delay in delivary of tha message 

(vhich "might have changed the course of history") from 

President Roosevelt to the Emperor. Aside from the --ueation of 

the probable effect on ths course of h i s t o r y , question not 

really of any difficulty in view of IJr. Ballantine' s testimony, 

there is no evidence to connect the Foreign Ministry v/ith the 

- 1 7 -



dalibsrats delaying of the communication. The statement by the 

prosacution (Record, p . 1 0， 5沾） t i n t the contents of the message 

w o r e knov/n in " J a p a n o s o G o v o r n m o n t o f r i c e s " b y 6 P.LI. of 

7 December is supported by no scintilla of evidence that It w^s 

so known to tha Foreign Ministry; but th3 testimony of tha 

witness Shirao is specific that th3 ordars which brought about 

tho delay in delivery to /Imbass^doi' Grow u n t i l 1 0 : 3 0 P.M. wera 

those of tha Gsneral Staff (Record, p. 10,569). No knowledge of 

this arrangamant by the Foraign Ministry is shown. 

On the question of tha dolivary of tha final Japanese note 

in Washington after the cornmancemont of hostilitiss； th3 svidance 

is claar that this v/as contrary to the direct order of tha f o r e i g n 

Ministry. Exhibits 1,216 Rnd 1,21? (Racord, p.10,5う1|_ ind 10,537), 

Togo's instruction to Nomura to rn^ake all nscossary preparations 

rvithout fail and to deliver the noto at 1 P.M., leave no doubt of 

tha intention of tha Foreign Minister,; whatever the reason for 

tho dolay in delivery until 2:20, it h^s not been traced to h i m . 

It should be added that, not alone under this branch of the 

argument but in relation to the motion ^s a whole, othsr points 

of greater or lassar concern to this defendant havs boen presonted 

in argrraant of tha genaral motion. To the argument of that 

motion rsfersnce is tmdo to tho extant that it is applicable, 

Othor minor points might be advertad to, but at the risk of tedium. 

Suffice it to say that in my judgment tha ovidence introduced in 

tho Facific I¥ar phise not only does not convict Togo
 0

f any 

daviousnsss or disingenuity, but on th3 contrary affirm'-jtivoly 

shows him is a sincero workar for tha pr3SGrvation of a peaca 

w h i c h , tragically, could not bo presarvod. 

Summary 

It is respectfully submitted tb.it the analysis of the record 

offored above, taken in conjunction with thit containad in the 

gonoral motion to dismiss, laads to the conclusion that prima facie 

proof of none of tho offonc^s charged against thi defendant Togo 

has been m a d a , and that the indictment should b3 dismissad as 

against h i m . 
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_Js/ Kiyosc,. Ichiro_ 
O Y O S S , Ichiro 

0 
ノ 

INTfiR!ひTIO
T

:
T

AL
 T

!ILITiRY TRIBUllAL ？ O R TI3 S 'ST 

TF3 VITITZI ST^T^S OF , Gt el, 

vs Piper K o . 661 

ARATCE , 3:.dao, et al. 

Def ondnnts 

I0TI0I： 0? TEE D 3 m H T O J O， H i d c k i 
TC DI^GISS TIIE IIIDICTMEFT 

Now C 0 3 1 Q S the Defendant i TO J O , Hideki,)by his 

counsel of rocord, and raoves the HO:了0:LABL2, the 

IILIT H Y TRIEIP ̂ L ゴ O H THS 3.AST, 

to dismiss all the c h ; r a n d counts against hi:a 

in the Indictoient upon the grounds uh : t all the 

evidence offorod by the Prosecution is not sufficient 

to warrant the conviction of this D o f o n d a n t . 

Dated this 15th day of January 19b7. 



INT3RN:.TI0F/.L M I LITふ::Y TP,7?UI
T A

L F O R TH3 FAR EAST 

TI
T

E ITNIT'Jr- it-iTSS OF ブ、31:1 O A , ot al。 

vs Ptipor N o . 661 

A R A K I , S a d a o , ct al。 

Do fondants 

I, ̂ GLTIvSlTT SUPPORTING- NTS 
^ O T I O r TO DIT'ISS 

The Pro socution in its Opening Statement offered 

to show by competent logcl ovidonoo tlrt evory attack 

made by Japar frcra 18 Sc-iptombc: 1931 on M u k d n n 

dw'n to Poar 1 Hor bor, Jlf-nila., D a v n o . nric Rongkciig 

on the 7th nn 1 8th of Doccnibor 1941 "Jid others 

wore i l l e g s l i c t s , end thrt ovorycD.c of th3 nccuso'd 

nanod in t h e I ndictmont played A p:.rt in thCsG 

unlewful proceedings， end thet thoy actod v;ith full 

kncuA'lodpc of oan^n's tr^cty obli/^.tiors and of the 

fact th£t their acts jrg critriiujilo 

It also rc.pros3nt cd th; t it would jjrove by 

com potent legal evidonco thrt the so a c c u s c d by 

virtue! of their pos it ions in tho Jcpancsa government 

conspirod to and p l a n n e d , prepared, initic tod c.nd 

n'ogod illo^nl w a r s , th； t cach. accuscd " .os 

per son c lly lis bio for a cts allc^ci?. t o bo criminal. 

The ？rosecutioi &lso s ；-scrtcd it would sot out 

to prove t hr t only pos it Ivo or d jr" from th'.. so 

nccusofi jH' do possible crinics a gc ins t huitianit y 



The crux of tho Prosecution casa, and tho ob-

jactive of its evidence, ard chai£,es that tho accusbd. 

participated in the formulation or execution of a 

common plan or conspiracy to vvaga doclared or un-

doelarod war or v,ars of. aggrassion and T^ar or wars 

in violation of inturiiational law , tidc.tias, cgro^-

mants and afcsur&noes against Cciiy country or countries 

which might appose them, with tha object of scouring 

military, naval, political end economic domination of 

East Asie and of the Pacific and Indian Oceans, and 

all countries bordering thereon and islands thoroin 

and ultim&toly tho domination of the w o r l d . 

To prove that chtrgo it was propared to prove the 

fact of a conspiracy, and thet thosa Defendants were 

p&rties to it, iwhioh buxdon it r.ssumod. 

I 

Among other chcrges, in ordor to prove tho 

foots of a conspirr.cy and uhd pj.rticipution of this 

Daljndr;iit therein ovidcince Vv&s introducod to proves 

that in the public school system of Japan a program 

•wss introduced to build up u milit&ry spirit end to 

cultivcto a concept tlr.t tho futuru progress of J"c.pan 

dapenied upon wars of ccnguest. 

It is submitted that the ovidonce presontq-d in no 

manner piovos the existunca of a conspiracy for any-

such purpose or thct this Defendant was in uny way 

involved in such G program. 

ェェ 

A vest amount of evidence WRS prosentod concyrn-

ing tho occup-: tion end development of China and 

Manchuria by the J^pciibsa ご:.nd the Prosecution attempted 

hore, as was its burden, to provo thj：. t the dntiro 



movement extending over sevaral years wes the diract 

purpose of a conspiracy land end controlled by those 

accused. 

エt is submitted that the proof offered is in-

sufficient to show the exist-nca of such, a conspiracy 

and no positive legc.l evidence w a s offered, to prove 

th t this dafandejit participated, as a loader, 

organizer, in.stigc.itor or accoiuplica in any such plan. 

Ill 

Evidance w a s offered by the Prosecution in 

attempting to prova e.s alleged in the Indictment, 

that all the defendants acting in a concerted, 

sp3cif.ice.lly directed conspiracy anterad in to an 

agreomont w i t h Germajay f:nd Italy to dominate tho 

w o r l d . 

It is subnittsd to the Tribunal that there is 

no conclusiva evidonce in tha record to support 

this allegation, nor any legal competdnt evidence to 

prove the't this Defendant is ciiminclly respon&ible 

for cny such enterprise. 

IV 

It is submitted th：" t tha Prose cation has not 

prasjnt9d. evidenco sufficient to prove thct all 

tha Def ondants, acting i;i concert, conspired to plan, 

prepare しnd wこge a wnr of' fggrsssion tnd a ^-.r in 

violation of international 1GTA
;

 , tref tie s, agreements 

and assurances against Chins, Unitad Stctes of 

Ajnarica, United. Kingdojn of Great Britain end North 

Ireland, Australia, Now Zealand, Canada, India, 

Philippinos, Nethsrlands, France, Thailand and 

Soviet Russia. 

It is eubiiiitted tte：t thara is no lagr.l competent 

evidence in the record to piove that this Defendant 

alone or acting with others initiated or vvagud a i r 



or vv ar s of. ^ggro^cion rg た inst th>3 c f or einent ion^d 

nations including th^ Mongolian ^ocplo
 7

 s Reput； ic. 

As w,ニs r«t.dily eccept-ad by the P r o s e c u t i o n , 

in order to convict th-jse Dufend....11lor Murder it 

vias inounibant upon it to prove ttr.t tlij Waging of 

vi r w . s tha direct 2
!

esult of a conspiracy to wcga 

wr.rs of f.ggrjssion, v^ith thd CDjact ultimately of 

world domination. To provj ‘ bf t ell deaths connected 

v;ith hostilities constituted crimes of muid^r it vパ.s 

nu cesser y し prove that all thasj Vv ar s wor J illog 1, 

and to provii, further, th: t :.s to this dofondc.nt ho 

individually crimiaelly responsible. 

It is rti^raScnttd th-.t the Prosecution ncs 

failed to prove by compjt•じnt evidcncc tir: t tho v^ct 

or vj；rs enumerated, in the Indictment constitutvi 

"" "'"
1111111

 ••"•••WHUXJLJI ""
,l

 り"
1

|.«HI. . utmMf >•"<«—"***"* 、 

co-cclled s of c ggr j scion", :.s tha objective 

of t pov. orful conspiracy, end "fchuxol or a they cannot 

by .-?.g ill.組-.1.vv^ars as chc.rgcd. a s C nこてurcl 

cGn^o^uor.cc, thorefoi J , thero is no proof c:
:

.pr,bld 

of supporting tho Llldgations of murdir '..nd oonspiricy 

to murd-jr. 

It is suggested, th：.t thj Prosecution's 

vvitnc£ sos rid documents conclusively indici. ta th-: t 

tho J ncnosa government .•！nd those dofundents initiated 

th.J proposal to tha coxn.plfining n a t i o n s in t h i s 

iadiotmont for & peaceful solution ot all problams 

in th。 P：cific ores. 

V I 

Vith rog:ic. to the final chcrgJS in the Indietjnent 

concerning Convent ioncl V7er Crim^s ； nd GrimoS Ag:.irist 

H i t s ' " t i i < 3 P r e so cut ion undartooic tha burden of 

shewing tlx•ニt only positive ordors from thaso accus-jd 

m- da possible tii^su t.llegocl crinas. 



It is submitted tliat nowhere in the record of 

these proceuding has the Proseouticn offered any 

competent legal evidence to prove thet the Dofendent, 

T O J O , as Premiur or W^r Minister issued a single 

positive order to c:ny Fiold. Goijimrnder or to r.ny 

Prisoner of War Camp CoiaiD.onu.er to co皿it or permit 

any act or acts averred in Counts 53-55 inclusive of 

the indictment. 

WHERSFORIO; it is respectfully submit tad thf. t 

the motion of' this def end nt to dismiss should 

b6 granted by the Tiibuno.l. 

/s/ Kiyos e I c h i r o 
KlYOSE, Ichiro 

/s/ Geor^d Francis Blewett 
GSORGE F U C I S BLE'TETT 
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MOTION TO DISMISS OF 

NOV； COIIES thy dofendt.nt UluEZU Yosliijirc f nd noves the Tribunal 

to disniss the indietuc-nt f nd tho several counts thereof insof; r 

t s they relr.te to hin upon the ground, the t the evidence adduced 

by the prcsecuticn is insufficient to warrant & conviction 

upon any cf tho counts charged by th« indictnent, 

20 Jc nur ry 1947 

UtfflZU Y0SHIJIR0 

by 

MIYATA MITSUO 

and 

BEN BRUCE BL/VKENEY 

His Counsel 



For tha convanienco of th3 Trifcun-il, tha ^rgumant of 七his 

motion will b3 pres 3ntad unci a r i f aw u^nar-nl ha^ids, with ref erance 

in each instance to tha ^pocific counts of the indictment concerned 

China ^'uestions 

Tho counts of tho indictment charging this defandgnt with 

off ericas toward tha li-3'： ublic of China ar：^ ° 

Count 2, charging conspiracy to dominit3 Manchuria 
. through th^ w-i^ing of wir of aggression； 

Count 3, ch^rr^ing consoi.L ^cy to dominate China thro ugh 
th3 w^^inp； of v/^r of a^

r,

:r3ssIon； 

Coi.nt d, chsirpin^ セh:3 inning m d pr'jparing of of 
a.^groEsion against China； 

Counts and 19， charging the initiation of w^r afainst 

China in Scptsmbar 1931 and July 1937 rospoctivsly 

Counts 2了 匁nd 28, char^in.n; the waging of wqr against China 
from S31::七emb.3r 19$1 and July 1937 rosp.activoly； 

Cっlint ).•う，ch^r^in^ murdor in connection with th-3 taking of 
• Nanking in Docembsr 1957; 

Count chirping r̂-urd-ar in connection with tha t^kin.^ of 
Canton in Octobar 195? > 

Count l;7, chirgine： murder in connection with taking of 
Hankow in October* 193

p

-； 

Count I4.8, ch^r^inr iBurdar in connection with tha taking of 
Changshn in Juno 19レね； 

Courrb I|.9, charging murder in connection wi七”h t.h.3 taking of 
Honpy^ng In august 19!丨上ぶ 

Count 50, ch3'rp:inp murdor in conn jction with 七h3 f aking of 
K>:eilin and Liuchow in Kovambor 19!丨！丨• 

First, considaring th ̂  ？lanchuria Incident, we find that 

m 一 

Genoral Umozu had at tho timo of th-j incident baJ I I Chief of the 

G^nnral Affairs Dapartmant of thj General Staff Dffi ca (concjrnsd 

T

vith personnel, orginiz ition ^nd rnobi'li%^tion--R3cord, p. 5^9) for 

just some six waoks (Cabinot Secrot^ri^t personnel- record, Exhibit 

129, Rocord, p . R03) • Of tho num3rous vritn'jss js who t i 3d in 

oxtonso 七o th3 datails of tho planning m d jxjeution of the 

Manchuria Incidont, not ono bi?nth、〕d tho nam3 of Umezu; th,)r'3 is 

not a .suspicion in th3 rjc^rd that ha had avon any knowladgo of, 

far loss any part in, this incidont• Counts 2 , l P ^nd 27, 
th3roforo, are sustainad by no jvidjnca against this daf^nd^nt. 



From March 1931 to \urust 1955 Gaiur-^l Jirnazu ^jxp in China, as 

Commandar-in-Chlof of th〕Nor七b Gl* i n a l a Tientsin (Lxhibit 

129)• During this timo thjr3 c^ms Into boinc tho "Ho-Umozu Agrao-

m3nt", of vrbich so much his boon made in tho Rttompt to ^stiblisb ‘ 

it 1 c-isus belli and 七h.) fount ^nd sourco of tho autonomy move-

msnt ir ITつrth Chinq. Tho nt七：)m”t f
:

ills v iry flit “ upon investi-

gation, tha “ a^r3orn3nt
n

 provas to b3 no moro t h m q military 

und0rst qnding, b-is3d upon ost polish 3d tr 3^ty-ri,r?;hts, rmda batwaan 

military commanders in tha .ways-troiabl3d ^ron^ of North Chin 

So much is concadod by ono of th3 chijf witness3s on ths subject, 

Tanaka Ryukichi (Racord, pp. 2 , l l 山 ， T - ^ n a k a says thit Gensr 

Umozu
T

 s purposo in m-iking this 'a^roDrnont v.,•�s cls-arly th3 1'jgal 

one of impl3m3nting th3 Boxor Protocol, under which th^ Worth 

Cbina Garrison h-id th3 rin;ht incl tb3 duty of protecting J^p^n^sa 

nation.�is m d comrnunications, by supprjssing ^nti-Jipanoss 

actions In Korth China; thit tho intontion of tho ^^rosmont was 

七o establish ^n itmosphorJ of p〕？,co jind quiot ； and 七；hnt "
:

it is 

•a f ̂ ct th">t as 勺 result of tho Ilo-Umjzu qgro 3mjnt tha ass.�sins-. — —
 1

 ‘ 

tiっn of p r o - J ^ p m a s e C h i r k s a s woll is inflammatory jdi七oriels 

against Jip^n in Chinoso pipars, dis ippjir jd
n

 (A'： cord, pp. 

If th3 objjct u s l w f u l , what of thj mjins oraploy:d? Most 

of th.3 3vid3nc3 btaring on tho tjrms ind c i r c u m s t m c 3 s of tho 

a^rejmant is to bj found in th〕 testimony of th3 witness Goot七<3 

(h3Cord, PTD.う，7红6-う〇，3, P05-12). This tjstimony is, to say tths 

loss七 of it, unsatisfactory?-. Thj witness s-ays thit tho 

vr^s ”bn:ac七od" on 9 Juri3 1955， but to do 3s not know whiothjr it was 

でritton or oral, m d in fact confesses th-it ho knows r.on3 of its 

terras (R jcord, p.う，8 � 6)，but only ""rtn七 was carri ed out thor 3-

af 七or" ( h3cord, p . 3^7^-8) • By this っ〇st h o c , jv^o propter hoc 

roasonln^ lo^.m th.�t C3rt^in Chinjso troops .̂70r3 v:ithdr-v;7n 

from tho nroa； t.h•�七 th.〕 poli七ic*il officos v/hich h-̂ .d contributod 

to tho str^inod Sino-J^p^ruso rjlitIons ^ jr3 clos jd; thit somo 

Chinos 3 cつrrrmnd〕rs vj^r 3 r 3d. But not 3v:n tho
 T r T

itn3ss him— 

salf is jntii?、)ly convinced by his rj^soninr!；: ho c in
T

 t s for 

2,IL5-1'.6)o； 

-2-



^ r o x ^ m p l a , w h o t h o r t h - 3 r o f t h J H o p o l p r o v i n c 1 1 1 c a p i t a l w a s 

ONO o f t h " J t o r m s o f t h J ^ G R J O I I I O N T , J V J T I t h o u g h t h J r e m o v a l f o l -

i o w o d ( R o c o r d , p e 3 , 8 0 5 ) • へ I t h o u r h s 0 1 7 1 3 C h i n o s \ v h o r o m ^ i n 

/ i n o n y m o u s , t o l d h i m t h ^ t t h .0 ^ o t o j m o n t v ^ s f o r e 3 d u o o n t h 3 m b y 

t h 2 t h r 3 a t o f m i l i t a r y o c c u p a t i o n ( K ) c o r d , p . 5 , P l l — 1 2 ) , o v j n 

i f t j r t h o T r i t h d r a w ^ l o f t h j i r ^ I s t A r m y t h j y s t i l l o u t n u m b � : r : ; d t h j -

J^pqn-.)so in thi Poipinp-Tijntsin ar：^ by nt 1 J3st 25,000 to 10,000 

(Rjcor-d, 3,-07) c へ.t th 3 timo of th j igro omont, Ho Yin^-chin 

w i s " C h i r u s o i ' i i n i s t j r o f W q r i n P o i p i n p ; 1 ' ( l u c o r d , p . 5 , 7 I - I - 6 ) ； 

U m o z u , ト 3 " p r . - j s u r n ^ s " , ， " o n i s p . 3 c i i l m i s s i o n 1 4 f o r t h . ) 

J ^ p a n j f o \ r m y ( R e c o r d , p . 3 , 8 1 0 ) . 

I n t h i s t 3 s t i r n o n y s o v j r i l p o i n t s s t a n d o u t . H o Y i n g - c h i n , a s 

is shor/n by Exhibit 210 (H jcor-d, p . 2,C^6--frocn p,1 of tlu docu-

mont, not r .2^d Into jvid jnc J ), from ChinaS.I sourc JS , . -V-as not 

Minister of War ； b.3 ^s "actln.3 Chairinin of th3 P ?iplng Branch 

Council of thj IT•スtiorval Military Council", TJra)zu v^s of courso 

n o t o n a " s p j c i i l m i s s i o n " , a n d i t i s a l m o s t i n c r o d l b l o t h a t a 

" d J i n o f c o r r e s p o n d j n t s " , p r o f J S s i n g t o h - I V . ) T N J X P ; r t k n o - ' l o d g - J 

o f S i n o - J i m n j s j ~ s f f i l r s o f K o r t h C h i n i , s h o u l d n o t k n o w t h ^ 

A，<«RM«m»I ‘ "“ —" •••Wli 

m r a o o f t h j C o m m a n d j r - i n - C h i j f o f t h _ J ^ p m J ^ - i r r i s o n ス t s u c h a 

t i r a � o f c r i s i s T S h j ^ l l - j g o s t h i s t o J じ ふ ン n . I . I r . G o o t t j i s 

c u i t o s u r j t h � t t h o C h i n a s J J 2 d A r m y ' v a s v ; i t h d r i v r n s o u t h v / ^ r d i s 

a " r j s u l 七 “ o f t h a " K o - U m o z u レ T j j m . n t " ( R ) c o r d , p p . う ， 7 明 ， ぅ ， 劝 9 ) ， 

b u t i ? i . q i i n c o n t r a d i c t ) d b j E x h i b i t I 9 J 4 . ( R j c o r d , ^ t p . 2,276), 

R - h i c h s h o w s i t t o h i v o b J J N t h a 5 1 s t A r m y i ' , h . L c h ス ' a s V : i t h d m w n . 

I t i s p - r h i p s . a f a i r ^ d j d u c t i o n i r o r a - i l l t h ^ o v i d o n c o t h a t t h o 

" I - I o - U m j z u l r ; r o o i n : j n t “ n リ v o r i c t u i l l y o x i s t i d a s s u c h . N o o n o h - ^ s 

s . j j n i t ； i t s t j r m s c a n n o t b j a s c 一 r t n i n j d ; i n d i t • ハ r s t o 

h q v 3 b 3 o n n o raorJ t h ^ n i n a ^ r a j m o n t b ' i t . ^ j o n m i l i t a r y c o m r m n d o r G 

t r y i n g t o m i i n t ^ i i n p a n e a i n t h o f - ^ c d o f d i s t u r b i n g ; i n c i d o n t s . 

If thj jinjnt" did oxist, it can scTrcaly b j seriously 

cont jnd id th^t t,h';r 3 h^s b j m shorn to h^vj b^cn anything sinis-

ter in it. Thj マitruss T a m k n triid to show th.it thj autonomy 

m o v o m : . m t i n W o r t h C h i n a v ; h i c h f o l l o v / j d v ^ s g r o u n d j d u p o n i 七 一 - 今 n d 



ro It may hava boon, but that c.an upon no raasoniblJ construction 

be imput3d to ths dofondant Umozu, in view of T a n q k a
1

s positive 

statomont of what Gonopal Uinozu
1

 s \noiivjs *-
PT

oro during his tima as 

commander-in-chiof (tho first autonomous gov3rnm3nt w^s ostablishod 

four months aft or Umjzu loft China--Rocord, p . 2 ̂  1)^7 ； Exhibit 210 — 

whoneg tho witness pjrforco concodas that Fmazu had no rosponsi-

bill七"y for its つs七ablishmcntゲ Rocord, p， 2,151)» To v̂ h-it onds 

tho so who follow 3d may h^ivo porvort jd his work can bo no ovidonco 

of v,qywardn3ss in h i m . At all ovonts, thero w-as no susponsion 

of Chinjsa SOVJTaignty is I consequjnca of this ^^reym^nt； tho 

army of Sung Che-yuan, who was thj appointao of tha cantr^l govern-

mont ( Rocord, p . 3,808) ramiinod in occupation of tho -ir ja (Rscord, 

p . 5，71|9)>, • 

Tan^k^i, by tha way, points out also that v;hat3ver rasponsibilitjr 

:ov the agreomGiit r3sts upon Gen3r^l Umozu, it Is by virtu.3 solsly 

of bis position of command, for 七ho ardont advocita of it, to 

vrliosa hands G-enoral Umezu confided tha ontiro m^ttor, his 

chief of staff, Colonel Sikai (Rocord, pp. 2ク 1 )ネ 7 - 1 ; . 8 ) - That he 

should hivo done so' is but natural, since ha was ^ m^n who
 n

dis-

likes ve^-y much to put his fIngar into politics”, m d v/1s
 Jl

one of 

our senior off ic jrs '.vh o his constantly instruct ad us not to intar-

foro in politics" (Record, p . 2,152). Thus 七hs much-publicized 

torm "Ho-Umozu ^r/r.'j^mont" is i marriori^l to 七his dof ondant
T

 s 

^ic-irious responsibility for an innocuous settlomont ヮhich is in 

i^rgo pirt mythical. 

One othor incident of tho North China dqys m ^ y bo montionad. 

Phis is tho
 M

N o r t h Chahar Incident" of Juno 1935, tastifi3d to by 

iho wi七njss Ching Teh-chun (Exhibit 199, Rocord, p . 2,Jll)• Tha 

.ly connoction with General Um^zu is thit according to this tosti-

ony tha mattor was ref3rrod for sottlamont to tha he^douirters 

,f the garrison force at Ti3ntsin--v/h3r3, howovjr, surprisingly, 

h3 wfcol3 negotiation was cotitrollod "oy Crjnaral Dohlhar^ (Rocord, 

•p. 2,312-ll|). "Surprisingly", bjcauso thora is no evidonca what-

•^vor that Dohih-ara マアas it th-^t tirno connactod in any way vith 七ho 



^orth China girrison—r'athjr, tho pjrsonn r 3cord (Exhibit 10!!, 

Rocord, at p . 696) shows that ho was att ached to tha Kvj-int\mg 

Army. Cranoril Ching, in fact, adirittod on croGS-oxamination 

(Record, p . 2 ) that v/hen ho siid that 七h.) matter ^.ns ro-

forrsd to 七he Jip^n3S3 hoadcu^rtors in Tientsin h3 rnj^nt thit It 

マrefsrrjd to th3 J h j ^ d c a i r t a r s roprjsent 3d by Gonjril 

Dohihira; his surmisJ thit Dohihar^ rjpr3sont^d both tho North 

China girrison m d th3 Kwantung Armv is hardly ovid3nce of tho 

f a c t . Ching idrnits that tho m-^ttor n s not tiken up in any othor 

v;ay with tho North China garrison, hoadcu^rters• 

Tho commonc:mont of tho China Incidont in July 1937 found 

C-jnoral Umazu Vice-Minister of W i r , Sinc^ no 3vid'3nco wis pro-

forrod to connect him with th3 hostilitias in China, ”!g must 

as sumo th^t it is tha contention th at his 0ffici.1l position os-

tiblishos his guilt. That thj vieつ-minisレr h^s no authority to 

mike important decisions m d mjpoly carriJS out tho will of tho 

minis tor v巧s stated by tho v;i trios s Tanaki(Racord^, pp.11|，う88， 

ll.L, 396)
 :arL

d by th3 prosecution (Rocord, p。 578)，ind must bo self-

evident . I n no ev3nt, of coursj, bqd tho W^r M i n i s七 r j s p o n -

sibility for oporations (testimony of Hocord, pp • l h
r
, 3 61; 

and passim) e VicoニKlhl^stor Umozu is tharafora in no v
rr

\j shown to 

sh'iro any rosponsibility for tha China Incj.dant• 

Lastly, in connection with Chini, Umozu is chargod with murdor 

as tha rが u l t of allog3d massacr3s accomp-mying tho taking of ^ 

number of citio.s in China In various y3ars. As to thosa d-iting 

r

roin 1957, tha remarks in tho procoding p^rigraph apply—th,3 

-'LC3-mini£t3r has no responsibility. As to tho so in 1958, th3 

p.irsonnol r3Cord (Exhibit 129) shows that from May of that yoar 

G3noral Umozu was comm^ndor of thj 1st Army, tho location of 

which is not shown by ovidonco； by no reasoning, th^rafors, could 

ho bo chirp:Gd on 七ho rocord th responsibility for evonts in 

South China in Octob jr of that yoar • \nd ^s to tho so occurring 

In 19l•丨ム，vrhan h o ， ” � Chi jf of tho Gjnor^l Stiff (from July, 

hov/ovor, ho wns in Manchuria
 Tj!

/hon th^ miss aero at Changshq, in 



South China, is laid by Count 1+8), thar3 is again no ovidonce of 

any ordor by him or knowlodgo in him of tho so ovonts, and it is 

submitted that 七 ] ! i s no JX officio guilt• 

In connection with M m c h o u k u o thoro Is much ovidonco intondod 

to prova that it マ:is but puppot st ato under J ̂ panose domination. 

Two considor'ations occur harj. First, thora is th j 广 uGstion 

wh〕七h,〕]? from its inc eption l^qnchoukuo w-^s .飞 moro f ilso front, 

rigged by tho J^p^noso for tho pi.irposo of furthering thoir ag-

grossivo dosi jns: ； if this wis tho f ict,七hon even a c o m m m d o r -
nr mi H I I M I , HI — 1 " • • -

in-chiof of th3 Kxv-intung 'Irmy arriving J I ̂ Jat yoars lat or might: 

bo considjr3d a manipulator of tho puppotc ； if it w-is not, thon 

tho position of th3 commandor-in-chiJf ic only that of any mili-

tary comm^ndar carrying out his duties. Tha chijf avidonco on 

this point Is th^t of thj witness P
T

 u-yi {Hjcord, p p ,う；がう-

350). Without taking tho timo of the Tribunal to an'alyso it, 

\7G m a y say that cross-oxamination, togathar with other surrounding 

circumstancos, shows this testimony to incrodiblo. The wit— 

riiss ropoatsdly contr^dictod himsoif, evaded diroct ansv/ors to 

caiostions^ took rafugo in ”I c-an
1

1 romomb ;r
n

 and
 n

I slid it, but 
*- — • 

undor compulsion" and in g3H3rql mad J such -in impression thit 

Gvon taking his testimony at its faco valuo it is impossible to 

say that his cont-ontions ar^ borne out by tho proof. As 七o tho 

origin of Manchvoukuo and his roturn as ruljr ho Is contradicted 

on tho record b j tha witness Somyonov, who states in his affidavit 

(Exhibit 668) that P^u-yi suggastod 

to him that hs had -asked 

J-^.parioso assistanco in rostoring him 七o the thron.3, nnd th-it ho 

himsolf nagotiatod with the J a p m o s 3 on P
T

 u-yi
 T

 s bahalf (sos 

PP, 6-7 of ths affidavit, not road into tho record). By a 

curious cuirk of procedure, P
T

 u-yi stands impeached on tho re-

cord in the mattor--irr3lovant in itsolf, but b-isically affecting 

his crodibili七y--of whether ho wrotj tho latter to Gon-jral Minami, 

Exhibit 2 7 8 (Rjcord, p,l]_
;
ll6). 

Inasmuch as tho prosocution 

offorod tho cuss七ion〇d docununt in ovidanco, it assumad tho 

burdan of proof of its non-iuthonticity (Rocord, p p . h
r9
 l 6 0 -

c

 f 



1“199). This it undortook to provo by tho affidavit of a solf-

styl3d oxpart, Ch^ng (Exhibits 2,176 -mcl 2,189, R-cord p p . 

15, 5I1.3 -and 15 >708)« Unfortunately, this "export" comraittsd tho 

tactical blundar of going bo"
;

r

ond tha auostion involved nnd 

nassing his judgraont th^t ^nothor sp3cira8n of handwriting, th.3 

Chi no so fan (Exhibit 282, Record . p = j.^893) was not th う hand of 

P' u-yi. This a blundar bJC
r

r.iso P
(

 u-yi hims 3lf had idontif iad 

tho fan as boing in his ovm i bing ( "Th^t was my own writing I 

copiod from tha poem", 1:3cord, p ” , which ontiroly das-

— - . • 一 

troys th.3 "expert' s" qualifications and I O I V G S tho burden of 

proof assurnod by ths prosjcution unsustainod。 O n ths rscord we 

c in say only that P' u~3
T

i is an incredibls witnass, whoso testi-

mony must bo ignored. 
I W W — W — » 

Othorwiss, th^ro is no evidonc3 to prov3 any charga igiinst 

Umazu of "dominating" Manchoukuo. To tak3 one example of many 

from tho evidsncj, thera was much ovidenco concerning opium-

cultivition in Manchoukuo. But this evidance all tends to show 

that it was th3 govjrnmjnt, not th3 Kwantung Army nor its commandor-

In-chiof, which w^s in control• (Incidentally, the opium chargas 

do not in thamselvos st^to crimes ovan within tho purview of ths 

chartor； unlsss somo connection vith tho waging of aggrossiva 

”.33? or tha domination of 久sia is domonstratod, -all such Dvldonce 

is irrelevant to any issua•) 

Soviet Relations 

The charges in connection with th3 U S S R irJ: 
Count 17, charging tho planning and proparing of war 

against th3 U S S R } 

Counts 26 and ろら
?
 charging rospectivjly ths initiating m d 

tha waging of Fir against thj U S S R in connoc-
tion v;ith th3 K L a l k h i n - G o l ( N o m o n h a n ) incident ； 

Count 5 1 , c h a r g i n g murdor in connection v:ith the Khalkhin-
G o l ( N o m o n h a n ) incident. 

Nor.ionhari is readily disposad of. Gonoral Umozu ^/as appoint3 

Command3r-in-Chi3f of tha Kwantung Army on 7 Sopterabar 1939 

(Exhibit 129}. If ho arrived at his post in M-anchuria on ths vary 

day of his appointmant, ths Nomonhan incidant hud -alroady bo an In 
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progross for Ij. months (Exhibit 766， R o c o r d , p . 7 9 ) • It ondod 

within tho wook th3roaftor (ibid.)• This looks far moro like tho 

initiating ^nd waging of pa-ice tb-m of ”:ir-_an in 七 orprotation borne 

out b y tha absanco of any svidanco tending to connoct Umozu ,
r

ith 

Nomonhan. 

Tho othjr Russian quostion is in connjc七iっn with Ganaral 

Umozu
T

 s poriod us Commandor-in-Chiaf of tho Kwantung ^rmy. Whon 

we embark upon an analysis of tha ovidsnco In this phaso, TTO on七or 

th3 roalm of fant'asy. Tho evid^nca ir 3 mass of affidavits of ab-

»snt v/itnossss
}
 somo of 七 h o m doad by thair own hands or by the 

firing squad, only two of v
r

bom rora "oroduc^d (with devastating 

rasults) for cr 0 s s - ax arrim tion ； of conclusions, r u m o r
;
 hints 

and hoarsiy； of tjndsncious studies by Rod Army Gonoral Staff 

deputy chiafs of dop-artmont, properjd for uso in this t r i a l； a n d 

of charges of aggression 1 jading up to a in v/hich J^pan was 

•attacked. Analysis of this ovidonc〕 to disclosj contradictions, 

improbabilities and omissions could bo p r o t n e t o d to g r l o n g t h , 

but is quito unnocoss^ry q七 this stago； rofaronce to some of its 

high points should suffico to prosjnt purposes. 

Thj ァitnjss Takobo (affidavit, Exhibit 670, Hjcord, p . 7,350) 

may bo t^kan is typical of m m y r:ho profoss-^d to say th^t Japan 

was p l o t t i n g — o s p e c i a l l y during tho y3ars 19l|〇一れ5--aggrossion 

against tho Soviet Union. Tho purpose of occupying Manchuria, h3 

says, was to build 1，フ a military baso against tho U S S R ; qnd 

he hoard .from Commandar-in-Cbiof of th.3 Kwantung Army Umozu tslk 

of tho problarn of preparing for ^ar on tho U S S R . The purposa 

of tho Kwantung Army, ho was lod to say, "for attack against 

tho U S S R . " But this wholo structure collapsas v
r

hon thj wit-

ness is permit tad to explain that
 11

 tho purposa of tha Kwantung 

Army bolng stntionad in Manchuria w^s for dofonca"； wh^t n w 

bscoraos of th3 whole olabor^to theory of qggrossiつ！！？ Gonor'al 

Ushiroku, commander of an army group in th3 Kwantung A r m y , know 

of no oporitions plans oxcopt defonsive ones (Exhibit 7〇3, Rocord, 

p . 515) J G^nsral Kita haard oxpl.anatiつn from Umszu In lata 



19l|-l of th3 war-time duties of his command, but was not told of 

•any time for tho つ poning of a war (Exhibit 835* -So cord, p. 8,127) • 

Ll3utGnant-G3n3ral Kusaba, who killad himsolf in Tokyo rather than 

faco cross-oxamlnation-
し - - - / 

do 3s not divulgo how ho know that the 

1914.1-19U3
 u

offonsivo" operations plans wore " d e c i d e d by Sugiyarna, 

Tojo ^nd Umozu
1

* (Exhibit 838, Rocord, p . P，l6I+). (Just by tha w a y , 

tho two witnossos producad for cross-oxaraination on this cuostion 

both affirm th^t thai? 3 n s no op orations plan vis-a-vis 七 h。
1

 Soviet 

Union for 19
,

'3* So 3 tho tostimony of So jima R y u z o , Ho cord, p , 

8 , 0 9 9 , i n u of Matswnura Tomokatsu, Rocard, p, 8，lL!|). Major 

Matsu:aira'\ ho^rd ^ rurnor that tho war against tho U S S R was to 

stirt in 19].'3, but doosn, t soy v/hy it did not (Exhibit 8うう，Rocord, 

p . 8,092)• Li j u10 nant-Go no r a1 Tominaga, who to dat J h^s boon too 

sick in Siberia to attond for cross-oxamination, whan Vico-

Ministor of War "'drow an aggros si vo plan against tho II S S R in 

19l+0
n

 (Exhibit 70う，Hocord, p . 7,526); but his meaning is clear 

from v/hat follows. He
 f ,

hand3d it ovar to tho Commander-in-Chiof 

of 七hG Kwnntung Army to put it into practico
t l

, in April I9I1-O； if 

it was put into practico, it was not aggr3ssiv3, for no war ensued. 

Tho ronogado Russian, Somyonov, put to d u t h - ^ a f 七 m a k i n g his 

affidavit--for treason against his country, discoursed of two and 

a half doc^dos =md all tho Orient； but ho ni.akos no mention of 

Gonor-il Umazu, confining his claims like tho marcenary which hp 

boasts of being only to having do^lt ^ith underlings (Exhibit bb8, 

Rocord, p . 

Tho Kan七っkuon, Kv;antung Ariny Spaci^l M'-tnouvor, was much dis-

cussod. Takob3 askod War Ministjt Tojo i-hother tha strongthoning 

of tho Kwantung Army ma ant but got no :ajnswsr (Exhibit 6 7 0 ) ； 

Lioutanant-Genoral Akikusa int^rprats it qs having "th3 purdoso of 

taking military aggression against tha Soviet Union by Japan" 

(Exhibit 7上!う，如cord, p . 7,7〇8), but that is only his conclusion； 

ha montions no act of aggression. All tho ovidonco shov;s that 

tha K-antokuon was a precautionary roinforcomant of the forcos in 

j
 

>
9
 



Manchuria at g timo v:hjn intarnitional ralations v:3r3 disturbod. 

Whitコ Russians vroro much in ovidancs, but no ona of thsm is al-

l a g o d 3 V 3 r to h a v a f i r 3 d a shot ^gain-st h i s n a t i v e c o u n t r y . Thoro — 

roro spijs, of cours J； th3ra always ars. Numarous docurnjnts 

purport to sh-.nv th、t tha Manohurian railroads and highways woro 

gro-itly d^vclDpGd aft or tho foundation of Manchoukuo (Exhibit 71?, 

Rocord, p . 7,5れ6), airfiolds (Exhibit 7 1 5 , R o c o r d , p . 7,550), 

dumps (Exhibit 7 1 5 ， n . c o r d , つ . 7 , 5 5 ) + ) ^nd b i m c l c s (Exhibit 7 1 6 , 

Racord, p . 7,555) wor3 constructed ^nd th3 "jordDrs fortifiod 

(Exhibit 7 1 ^ , Racord, p . 7，5シ2), ^nd th<?t tho seaports of tho 

country exhibit 3d much grov.-th (Exhibit " 1 8 , R a c o r d , p . 7,559) • 

\1X utterly cつnsistant with T
1

 ikobo' s "th 3 purpose of tho Kv;gntung 

\rmy is for dafsnca". Wo know from oth3i evidonco (tho tostimony 

of So jirna, l
J

ocord, p p . 8,120-21) that dur '.ng 191+2, at all ovonts, 

tho strongth of tho Kv/intung A?ray was h a r d l y mora than half that 

of tho Soviot Far Eastorn \rmj} and from vho summor of 1ラれう it 

was stoadLly doplatjd (Ricord, p . 8,150). 

Tha Japanaso \rray, It is cnargod, h^d pi3ns for oparations 

.against tho U S S R . visa, lr th3 ovontuali\'y つで conflicts, for 

oporatiつns against tho United Stat JS, Groat Erit-iin, tho 

Philippines -and porhips othor countries (tha t ostimony of Se jlma, 

Record, p p . 8,112-li|). As th3 Prasidsnt of th 3 Tribunal not3d 

(Record, p . 8,115), gonoral staffs do prap-ir-3 such plans ； such 

is th.3ir function,七つ bo proparod to dof 3nd thj '.r cつuntriss. 

Thsso plans against Russia v
r

2ro annually drav;n ‘ nd discarded； 

thav xvara drawn vithaut tha assistance of th3 m t u n g A r m y , to 
• — 

whom th3y woro sont as its instructions； thoy c jntiinod witnin 

thoms3lv3s no provision for tho c3ram0ncornent of opsrations, and 

tho Commander-in-Chief of ths Kvrantung 4rmy prohibited from 

commencing opsr^tions pursuant to thorn； and no no of th3m ovor did 

t^ko offset by tho initiation of hostilitijs (Rjcord, p p . P,109-19). 

Tho op3r i t iつns p l a n s of th'3 Krantung A.rmy ’.voro d n r n by tho g o n o r a l 

staff of th-^t army, in ^ccordancs with tho ordors racoiv^d from 

Tokyo (testimony of M^tsuraura, Rocord, p . 8,15l|). Finally, all 

- 1 0 -



such plans aftor tho Nomonhan affair woro dofonsiva In n^tur3: 

so3 tho tostimony of Takobo that “until tha Nomonhan Incident tho 

Kwantung Army had takon ^n off stand towards tho U S S R , 

but aftar th3 above Incidont it changad to in attitude of aggros-

si vo d3fencG
? 1

 (Exhibit 6ア〇，"at p,： 2). 

So far as concerns th3 timo that this dafondant was in 

Manchuri.ュ-ー1959-Ml••—not only was thoro no aggroesion by Japan 

against tho Soviot Union, but thoro Is no crodiblo ovidanco of 

any plans for such aggrossion. Tho whつ13 rjcord shows that all 

Japanaso plans v;erj dofonsivo, ^nd th3S3 counts should bo dismissed 

for v/an七 of proof • 

Pacific War 

Participation in tho Pacific W^r is chargjd against Gonor^l 

Umozu by theso counts: 

Counts 7 and 29^ charging rsspoctIvely tho planning and 
prop-aring, and tho waging, of against tho 
United States； 

Counts 8 and charging i*3sp3C七iv3ly tho planning and 
preparing, and tho waging, of war against 七ho 
British Commonwoalth of Nations； 

Counts 9-12 and 15， charging rospoctivoly tho planning and 
preparing of against Australia, Now Zoaland, 
Canada, India and Franc3； 

Counts 13 and ろ0，charging rospoctivaly tha planning and 
praparing, and tho waging, of war -against the 
Philippines； 

Counts 1I4. and ろ2，charging rjspactivoly tha planning and 
preparing, and th-3 waging, of war against tho 
N2 thorlanas； 

Counts l6 and 3I4., charging respoc七ivaly tho planning and 
prop^ring, qnd tho waglnp：,つで war against 
Thailand,; 

With tho Pacific V/ar Gonor^l Umozu is shown by tho ovidonco 

to havo had nothing to do prior to his becoming Chief of tho 

Gonaral Staff in July i9Ij.I1, From May 1ラう8 tっ tt^t dato hj was out 

of Japan--commanding tho 1st Army or tho Kwantung Army--^nd if war 
: - -’、- • 皿 - - — • •• • - “ ‘ •• - - • • - •• 

w^s pl^nning h3 is not shown to h/av3 '03on cill〕d into cつuncil. 

From July 1914}., as Chi of of th) Gorur^l Staff of tho Japanosa 

Army, ho
 !T

wagod
TI

 war beyond any quostiっn， This Is perhaps not tho 

aDpropriato timo to argU3 at long七h tha ouostion of tha rosponai-

- 1 1 -



bility of a professional soldier for practicing his profession of 

arms in a war in which ho is summoned to participate. Suffice it 

for now to say, on this point,七hat in th.3 absonco of any evidence 

that ho schomed for w a r , brought war about, deslrsd war--or even 

delighted in war--it s33ms a shocking judgment which should con-

demn such a m-an for marely obeying th3 command of patriotism 

and his oath., 

Prisoners of War 

The following counts rala七o to this point: 

charging all defendants with conspiracy to pro-
cure and permit the murder of prisoners or war； 

charging conspiracy to order and permit certain 
subordinates to commit breachss of the laws and 
customs of war； 

charging tho ordering and permitting of breaches 
of tha laws and customs of war； 

charging deliberate and reckless disregard of 
duty to ensuro_ the observance of th3 laws and 
customs of w a r

a 

The conspiracy is, of course, not prov3d, but like all chargos 

of conspiracy in th3 case is constructive at m o s t . 

The quostion of the responsibility of tha General Staff, and 

its chief, for maltre-atmant of prisoners of war has fortunately 

been made clear by tho testimony of Taruk^Ryukichi. “l
n
 Japan 

the handling of prisoners is quite differant from other countries, 

and tha Prisoners-of-V^ar Information Bureau and administration 

of prisonar-of-war matters were under the supervision of tho War 

Minis七:3r himself" (Record, p . lij.,365). In answer to tha inquiry 

concerning tho sort of matters handled by tho War Minister, "*.•• 

where to locato POW camps, how to handle prisoners of war, how to 

promote ths boalth of prisonors of w a r , and other general treat-

mant of prisonars of war； how to distribute Rod Cross messages 

and p a r c e l s , i n d tho qusstion relating to tho exchange of POW 

letters •.. ^Rocord, p. lb
r
,366). "Outside Japan" tho policy is 

"handled by tho chief of tho general staff after consultation with 

tho War Minister" ； but:
 f,

it was carriod out by the various com-

m^ndsrs in tho field in accordanco with the orders and ins七ructions 

Count L|i|, 

Count 53, 

Countう讧， 

Count 55, 



of thoJTWir Minis tor" (Rocord, p , 1紅
？
灼）， a n d . "actually tho 

mattsrs wora carrisd out by the commandants of th3 various 

prisoner-of-war camps in tha field who communicated directly with 

ths C M of of tha Prisoners-of-War Information Bursau where the 

matters pertaining to ？OWs wove disposed of" (Rocord, p . 1)1,369). 

" . . . m a t t e r s pertaining to prisoners of war wera not connoctod 

in any y/ay with operations, but being a policy rnattor, theso 

matters could bs handled dirsctly with the Prisonars-of-l/Var In-

formation Buroau. . ." (ibid-). 

Plainly the Ger.3ral Staff had no responsibility for control 

of prisoners, no voice In determining thoir treatment, 2nd no 

opportunity to Influence it• The counts above enumeratsd, 

charging General Uraazu with responsibility for atrocities to 

prisoners of war, should b3 dismissed. 

Miscellaneous 

Various conspiracies are charged by the following counts: 

Counts 1 and I4., charging conspiracy to bring about 
domination by Japan of Eastern 4sia； 

Count 55 charging conspiracy with Germany and Italy to 
bring about domination of the world* 

The firs七 point, conspiracy to domina七3 Eastorn Asia, 

will be treated in the ganeral motion to dismiss• Of the second, 

it will suffico to say that there is not a scintilla of evidanco 

shovring Umezu as a conspirator wi th a German or an Italian, 

It is possibly in connoc七ion with these counts that the 

testimony of Kav/abe Torashiro (Exhibit 2 , 6 6 0， R o c o r d , p . 7 , 6 7 7 ) , 

Vice-Chiof of the General Staff -undor Gansral Umezu at the end 

of the war, was of fared--’
,

七 o prove", as tha prosecution pointed 

out, "that 七ho Commander of tha General Staff permitted tha des-

truction of all secret documents after the surrender" (Record, 

p^ 7 , 6 7 6 ) . The point is trivial, perhaps--espec!ally in view of 

tho cross-Gxamination of Kawabe, who •unoq-uivocally states that 

the destruction of documents was not carrlod out by ordor or with 

knowledge of Umezu, but n s thQ. responsibility wholly of sub-

ordinatas (Record, p p . 7，68ト88)--.but so is much of tho evidenco 

-



introduced with no apparsnt purpose othar th^n simply montion-

ing this defendant
r

s name. Thus, in ths final phase, we find 

that the subdivision purporting to ba "additional proof" against 

Uraezu consists of: Tha prosecutor's assortion (Record, p. 15,789) 

contrary to the prosacution's own ovidonco gbovo sot forth, that 

the Ho-Umezu Agreamont rosultod in tho withdrawal of Chiang Kai-

Shek' s forcss from North China, an "assertion supported by no 

evidence. Tho prosecutor
1

s assartion that Umezu,
 n

i n conjunction 

with Genor^l Minami", "englnoercd tho taking over of North China 

and establishni3nt of tho North China Autonomous Govarnment"--an 

assortion alro^dy daalt v/ith abova. Thercs was no avidoncc of 

conjoint action by Umezu and Minami. Finally, tho prosecution's 

assertion, the only one supported by any protence of svidonco, 

that Uraezu was "tho leadoi
1

 of tho military clique which was res-

ponsible for tho failure of Gonoral Ugaki to form a new cabinet 

in January 1937»" On this point the evidence consists of five 

documents: two (Exhibits 2,208A -AND 2, 208B，Record pp. 1 5 , 7 9 0 , 

15,79^) emsnating from the Peaco Section of th^ Homo Ministry, 

and apparently Introduced by inadvertence, 9s thoy have no con-

naction with Uraezu or this case; a speach (Exhibit 2,208C, Record 

p . 15,796) by V/ar Mini star Tsrauchi explaining tho reasons for 

his resignation； a talk (Exhibit 2,208D, Record, p . 1 5 , 7 9 8 ) by 

Vico-Ministar Umszu, stating that the Army opposed Gonoral Ugaki 

but would take no moasuros to chock tho formation of a cabinot 

by him； and a "Notica to tho Ex-soldiars
1

 Organization" from 

Umexu, oxplaining the Army's attitude toward Gonoral Ugaki, but 

not evidencing any plot or anything rnor^ than that tha Army 

opposed him, vhi ch so far as appoars is not a constituent of any 

crime being tried here. In regard to tho various snippets of 

documents showing disbursement of Array funds to or through 

General Umezu (Exhibit 2,209, Record, at p . 1 5 , 8 0 ^ is typical), 

wo can only echo tha wondermont of th^ President (ibid.), "What 

is the significance of this?" 

-Ill-



Conclusion 

It is most rospoctfully submit tod that in no branch of tho 

caso doos tho avidsncJ riso to tho dignity of prima faclo proof 

of guilt of the defendant linozu. There bolng no substantial 

•3 vi donee going to conns ct him with commission of any of tho 

offsncos Iqid in the indictmont, it should bo dismissod as 

•igainst h i m . 

-15-



ERRATA SEE3TS 

(Incorrect Translations) 

Th© inclosed corrections have "been made pursuant to the request 

of the Defense Section of 25 July 1946. 

The notation "(D)" signifies that the correction suggested "by 
the Defense Section is agreed to "by the Prosecution Section. Language 
Division. 

The notation
 M

(p)" signifies that the correction suggested "by the 
Defense Section is rejected "by the Prosecution Section Language Division 
which has, however, offered a new translation. 

The notation "(same)" signifies that the Prosecution Section 
Language Division feels that no correction is necessary. 

Doc. 584. 

"Asia, Europe, Japnoi 

Page Dou"btful Translation Corrected Translation 

1 0 - 1 1 : C x o v e r n i n g th© world 
59: uneasiness in Asia 
70： Regardless of how 

82-83: We must -orepare 

(D) The peace of the vrorld 
(D) unrest in Asia 

(same) 
(p) Wg must "be ready 

Doc- S8c 

Extract from Shumei 02AWA
1

S 

"the Establishment of Order in Greater East Asia. 

Page Doulptful Translation Corrected Translation 

"Asia of Asiatics (D) "Asia for Asiatics 

Doc. 637 

Sato Shinen
1

s Ideal State 

Page 

67: 

Corrected Irpjaslation Doubtful！Translation 

che pure reconstruction for (P) a purely Japanese style of 
the Japanisim country iTational Reconstruction. 



Doc 687 (Continued) 
Pa^fv G 

Page Doubtful Transition 

68: to inrprovo both the material 
culture and spiritual 
culture divine will. 

Corrected Translation 

(P) the sovereign in otedience to 
the will of heaven as 
is responsible for improving 
tcth the Eiaterial and spiritua 
culture of the nation by 
administoring his country and 
educating his entire people• 

73-74: hone officeじ and office? (D) City ana local districts 

87—88: preached on 
cro?;tj.ng vhin^o 

(?) throUrgh various means of 
crcafcicn and ©xplitation 

Doc. 688 
丄 ntrodUiGtior. 

Page Louttful Irar一slat j.Gn 

1: Those lessons nre all the 
mere aa entire on loftier 
fcundation 

Corrected Translation 

(P) These sulgects of interest and 
j.^structicn canixOt "but "bo 

a3.I thb moro a siVb丄lm© 
ani glorious Third Empire 

Doc. 689 

Pa.go 

167-158: 

Various PrcTjlonts cf Seviving Asia 

ニ y 
C'CVivA； 

Do^O: ri'ranfcla'blon 

5. o e lac nor 

Corrscted Trr-iifelatioii 

its prestige 

Doc. 690 

29: 

264: 

3iographijal Sketch of Er, 

roaittf-ul Tranalat ion 

to submit those who lid not 
sutnit to tho Eaiperor

7

 s will 

To o*bey tho Emperor
1

 s vrill 

the same ideal as them in 

careful attention in order to 
console these tired "Deople 

Sh-umoi OrA'rfA 

CorrrecteA Translation 

{tj to mako non-worshippors 
(MATSUEO腿DlfOlTO) into 
v;orchippers (M^TSimOVASU) • 

(P) 

(D) 

(P)« 

To worship together 

the same ideal as they in 

...o"ught to hare devoted all 
their efforts i;o alleviating 
the cro j.blss aitd； augmon-'； t h e 
W3_： fare of ) people ted L.y 

the マ/.irj vlih Cij'na e.nd ^ s s i a 



Doc- 690 (continued) 
Page Doubtful Translation 

Page 7. 

Corrected. T ran slat ion 

265: of the plutocracy (same) 

257: 

and interest, easily dis-
regarding law 

to ask their help 

secession 

withdra¥al from 

adoration 

to realize that Japan 

(P) and interest contravening "both 
la»w and custom 

(P) to ask their supoort and 
assistance 

(same) 

(P)renunciation of 

(same) 

(?) to realize vividly that Japan 

Doc. 693 

Page 

443^444; 

2600 Years of Jppaneso History 
By 

O E A ^ Shumei 

Doubtful Translation 

the other to their hope that 

the respectivo interests of 
these powers vary, 

will moan the Restoration of 
the world. 

Corrected Translation 

(D) the other to their expectation 
tha.t 

(P) the respective interests and 
aims of these powers vary, 

(samo) 

Doc. 693 

Page 

7 

7 

The Way of Japan raid the Japanese 

Doulptful Translation, 

cries of distress 

The State toda^ 

Corrected Translation 

(D) urgent cries 

(?) Mora or less distinctly, a large 
nunfber of people have gradiiall 
"become conscious of the fact 
that the state toda,y can no 
longer "be recognized as the 
objective realization of 
national morality• 



Page 8. 

Doc. 393 

Page 

7-8 

1 1 - 1 2 

12-13 

20 

21 

85-86 

1 0 0 - 1 

102 

102 

120 

135 

142-3 

Doc. 694 

Pa^e, 

1 

1 

2 

OZXQ—TI •xj f j— y 

278-9 

333 

(cont inued.) 

Doubtful Translation 

Since the people morality, 

absolute ••••• 

logically 

to grasp the just i d e a l •” 
national life. 

v/e muot iovo 

this is characteristic 

we call the relation 

outlook 

themselves as the spirit 

naturally "but still 

I claim a now mental independ-
ence 

through the soul 

I consider that 

Corrected Translation 

(P) This is the reason why the 
people morality, and 
absolute .. * 

ethically 

(came) 

(same) 

(P) this is cne distinguishing 
feature 

(P) we call the realization of its 
just relation 

(D) spirit 

(P) the spirit 

(same) 

(?) I advocate a new separation 

(samo) 

(?) I have a feeling that 

The Pounders of 

Doubtful Translation 

A great achievement cannot 

and moreover 

help 

SM^fe-y years--ago a ^ 
-ftda^ra'ble English Woma^i 

nationality 

It is the fact, me thinks, 
that …s p i r i t u a l l y . 

As is. 

Corrected Translation 

(same) 

(D) tut still 

(D) (omit) 

(D) SO f̂ -ir AS the present s^te-e-F 
XjlvjL l^^eseerned丁 thirty 
year& ^go -a^r admira^l© 
Eiigiisli wcsan-

(same) 

kJrj Is it not true that ••• 
spiritually? 



Pag© 9 

Doc. 695 ふ. 

Words and Deod.8 Japanese Style 

Page Doubtful Translation Corrected Translation 

9-10 glory (same) 

9-10 To obey (腿 S U S O U ) (D) To worship (MATSUEOU) (iffi the 
same change should "be made 
wherever MATSUHOU in any form 
occurs)• 

9-10 the supreme ideals (same) 

113-4 It is plain logic that (P) It is in the logic of things 
that 

154-7 The so-called military (same) 
(BUMON) rule 

154-7 military caste (same) 

Doc. 696 

Excerpts from the History of th© Civilization of Japan 

Page DouTptful Translation Corrected Translation 

318 "Imperialism" (D) "Loyalty to the Throne" 

319 Southwestern Rebellion (D) SEI腿(Southwest) Rebellion 
319 Imperialists (P) royalists 

• � r バ 
319 fifthly, Asiatic (D) fifthly, ••• Asiatic invasion. 

invasion. 

Doc. 1907 
Proceeding, i'okyo District Court J Harked 46, 
"May 15th Incident and OKAWA, Shumei.

11

 V o l . 2 5 of 65 

Page Doubtful Translation Corrected Translation 

21 "became the manager of (D) "became the director of 



Page 10 

Doc. 1908 

PROCEEDINGS, TOKYO COURT OF APPEALS 
Marked 46, '^iay 15th Incident and CIUWA, Shuznei Section," V o l . 6 3 

12 Sept 1934 

Pa^ge Doubtful Translation 

521 to reform " ” sixty-five 

year3 ago 

528 dissolved 

529 Dr. 

529 there v/as a gap 

552 from poverty and "uneasiness 

574 as a rule 

Corrected Translation 

(D) to estatlisli the Japan of the 
ilest oration 

(P； split up 

(D) (emit) 

(D) there has "been a gap 

(D) (omit) 

(spme) 

576 "bomts "but (D) "bombs at Shanghai, but 

576 SED terror (P) mass terrorism 

579 that we were going (P) that vie (or they) were going 

579 risk of our lives (P) risk of our (or their) lives 

579 laying ourselves (?) laying ourselves (or themselvee 

588 associated with them (D) associated with them intimately 
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Page 1 . 

Translation Errata Sheet 

Not in translation. 

Ho. Title 

Doc, Page 
Ho. — Line Translations to te Added 

1 
1 Asia, Europe

t
 Japan 684 20 

4 

2 
19 

2 
20 

2 
24 

Sato Shin-en
1

s 
Ideal State 

687 

2 
39 

1 
4 

30 

/ • " o f civilization/ In addition, 
surprisingly., an ever decreasing per-
centage of the population WP.S adequat 
to supply fighting men, even though 
the scale cf was gradually in-
creasing • (p. 9) 

/...completed in peace/ "Heaven is 
always found vrithin the shadow of the 
sword •

11 

/. •. there must "be/, as v/as the case 
heretofore, /a deadly fight.…/ 

/...is America/ These two countries, 
whether "by Heaven

1

 s will or "by 
coincidence, have as their national 
syiDlDols the 'SUU

1

 and the
 1

 STABS 
respectively. This contrast "between 
the two seems to signify the contrast 
between "broad daylight and dark night 
These tvo countries are destined to 
fight each other as Greece die

5

. Persia 
and Home Carthage• Japan! You might 
"be summonod to fight at any time. 
Whether one year or thirty years henc 
God only knov,sl /we must prepare — / 

/•••of Europe/, eacli chosen oy Heaver 
as the champion of the East and West

5 

respecuively® /in short..../ 

/ •..end. safety/ Therefore, he 
established a most concrete �ゾorid 
Dolicy "by which Japan should achieve 
Heaven's will to instruct all nations: 
(p. 47) 

/... the divine will/ Thus " the adinir 
istraticn for making the nation rich 
and prosperous "begins with the ruler'' 
daily conduct." This is quite natun 
for an autocratic nation and consequt 
ly this is the reason why SH丄ムフ.，jJ 
uarticularly attached importance to 
the ruler

1

 s morality as a "branch, of 
TDOlitical science. The fundamental 



Page 2. 

Hot in Translation. 

M , Jiila-

Doc Page 
五。• Line 

Sato Shin-en
1

s 
Ideal State 

687 

Reader on Japanese 590 
History 

10 

11 

Translations to be Added 

morality which a ruler should cultiVi. 
is "KYO" and "腿“. " K Y O " means to 
follow intently Heaven

1

s orders, 
doing away with all selfishness and 
egoistic ideas and devoting oneself 

exclusively to the interests of the 
state and people.

 M

K3N" means to 
devote "both one's energy and wealth 
to national enterprises ani to remove 
all luxury from private life. Con-
sequently, "KTO

11

 means self-control 
in mind,命hile "KEN" means self-^corxtrcj 
in conduct, and "KYO" and

 n

£t,K» 
together "signify the one virtu© of 
self-control."(p, 68) 

2 /...supporting the law/ Thus he tri^S 
26 to realise

 M

the great government of 
absolute sincerity" (pp. 73-74) 

2 /... the self-consciousness of/
 lf

AME 
26 KO MASUBITO" (T.IT. Defined ly the 

author in page 28 as
 11

 the people who 
either descending from Heaven or obey-
ing Heaven

1

s will, prosper on earth; 
in other words, the people who realise 
Heaven

1

s will on earth") of olden 
times /in the present generailon./ 

3 /".followed/ The people, in the full 
5 ardour of their nev/ly invigorated 

patriotism, devoted themselves to 
the Great Principles of our Nation, 
and through tkeir loyalty and "braver 
/Japan vs.s a"ble..../ 

5 /They also demand/, in conformity with 
10 th© naisional tradition of "one ruler. 

ten thousand subjects," /the realiza-
tion of..../ 

12 
16 

/•••the ideals of the Japanese nation 
and "by reforming the evil practices of 
fo-riQp.l pdara'c5 on. vjhich ip f^nd^ieTiiahv 
fopsvi^^vy. / ̂  仆

 es€
 f 



Page 3 

Not in Translation. 

i、Io, Title 
Doc. Page 

Line 

13 The Way of Japan 693 
and the Japanese 

14 

15 

16 

Tranalations to "be Added 

3 /."govern them./ 
21 (Page 15) 

The sense of shame is found only 
among human "beings. It is the sense 
that separates human "beings from other 
animals

f
 and, furthermore, one indivi— 

dual, from another, that is, OKAWA from 
EATO, and KATO froni SATO. 

5 /•. .and tLe other ov7o/ And eince life 
8 can not settle down in the midst of 

rivalry and contradiction, it is unifi 
"by any kind of effort, and thus a new 
spiritual development takes place. 

7 /•••line to this day./ As I have 
5 stated repeatedly, the father of a 

fam:ly is a religious object in family 
life, and the /family

1

s/ proper religi-
ous relation to the father is called 
"filial piety." In Japan, this develop 
in a natural way into the worship of 
the Emperor as the present em"bo<iinient 
of the nation

1

 s foimder, /and the 
Emperor has "become... ./ 

7 /...and history./ "K3IGAKU" means 
32 philosophy and "SHI" means histolry or 

politics. "SEISHa-GOKYO" (Four Books 
and Five Scriptures) is nothing "bat 
philosophy which t°aches the meaning 
cf the world anc

5

. of life. /In studying 

17 

18 

19 

The Pounders of 
Asia 

S94 2 
2 

2 
32 

3 
5 

/...countries are/ far wealthier than 
Arabia and their boundaries are vague. 

.call it superhuman• (page 213)/ 
we contemplate the present-day 
iirty years an* • • •/ 

/•"Make me thine owi. 

"(pp.278-279)/ 
If the national movement in India 

is in fact "based upon such righteous 
self—consciousness, we cannot help adc* 
ing and admiring it And the impreg-
nable fortresses that hinder the 
restoration of India are falling tjne 
after another. In addition, the new 



Page 4 . 

Not in Translation 

So. Title 
Doc. 
Ho. 

Page 
Line. 

The Founders of 
Asia 

694 

21 

The History of 696 
the Civilization 
of Japan 

Ixay 15th Incident 1908 
and OKA'/vA 

44 

6 
45 

8 
15 

Translations to te Added 

world which is to appear in the near 
future ardently demands the restor— 
ation of India. The world hopes that 
the spirit of India, which has been 
the Luther of a notle and great 
cuitui-6

tf
 will "be resuscitated in the 

present f&neration, and devote itself 
to t m c^3a

,:

;ion of a new world culture 
to reylaie •じhe nov; decaying culture 
of Western Europe, (pp. 279-281) 

/•••public sentiments very/ dangerous 
Thus the World War macTe wider the gul 
between rich and poor on the one hand 
and, on the other hand, made prices « 
soar /to no one knew... •/ 

/..•"but a suggestion/ 
Lt, General kUEAOKA is such an 

excellent soldier that lie may "be 
rated as first or second among the 
army officers• Hence it was a"bsurd 
to send to this man, v'ho was in 
Mukden, a telegram suggesting that 
he meet a certain person there. Be 
that as it may, I deemed it undesirab] 
that the OKUHA—GUMI vas "behind what 
had happened. 

/... of Japan at the Conference."/ 
(C^ues) "Did Admiral YATSIjSHIHO, who 
p.547 I understand died 30 June, 

1930, /Shov;a 5/, say to the 
defendant anything about the 
state at that time?" 

(Ans.) 
p. 547 "He did not say it definitely 

but he urged that Japan
1

s 
conditions should "be

 r

aade 
"better." 



Page 5. 

BHRATA SHEETS 

(Incorrect Translations) 

The inclosed corrections have "been made pursuant to the request 
of the Defense Section of 25 July 1946. 

The notation "(D)" signifies that the correction suggested "by 
the Defense Section is agreed to "by the Prosecution Section. Language 
Division. 

The notation
 M

(?) “ signifies thp.t the correction suggested by the 
Defense Section is rejected "by the Prosecution Section Language Division 
v/hich lias, however, offered a new translation. 

The notation "(same)" signifies that the Prosecution Section 
Language Division feels that no correction is necessary. 

Doc. S84 

"Asia, Europe, JapPZL" 

Page pouttful Translation Corrected Translation 

10-11: Governing the world 
89: uneasiness in Asia 
70： Regardless of how 

82-83: We must prepare 

(D) The peace of the world 
(D) unrest in Asia 

(same) 
(?) Wo must "be ready 

Doc. 585 

Extract from Shumei OKaWA
1

S 

"the Establishment of Order in Greater East Asia
11 

Pae© Dou*btftil Translation Corrected Translg.tioii 

"Asia of Asiatics (D； "Asia for Asiatics 

Doc. 637 

Sato Shinen's Ideal State 

Page 

67: 

Corrected Irpjislaiion Doubtful！Translation 

the pure reconstruction for (P) a purely Japanese style of 
th© Japanisim country national iiec on struct ion. 
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けャレ感^Li^ン 
ZlNTSRHATlOSlAL IIILlt^RY TRIBUNAL 

FOR THE FAR I^ST 

THE TOTITSD STAT3S OF A1J3RICム，et e l 

- V S -
V 

ARMCE，Sadf.o, et e l 

Dsfendents 

Ilotion N o
0 

辞 等 

- MOTION OF CERTAIN D E F E N D A N T S FOR A MISTRIAL 

NC'/ COtlS the defendants designated telow, b y their re^pec-

.tivt counsel of record, and. move The Honorable, The International 

M i l i t a r y Tribunal for the Far East for an order declaring a mis-

trial in the above-entitled cause for the following reasons: 

1 . I n perheps a thousand or more instances the Tribunal, 

over the constant objections of the d e f e n d a n t s , has admitted into 

evidence affidavits, ex parte statements, synopses of evidence, 

and other hetrsay, thereby denying to the defendents and each of 

them the right enshrined since tine ixnmemoris 1 to be confronted 

by the witnesses against them and to be afforded en opportunity 

to cross-examine such witnesses； 

2 . The Tribunal has erroneously admitted into evidence 

on behrIf of the prosecution hundrtds of exhibits and statements, 

notwithstanding the Chief of Counsel for the prosecution advised 

the Tribunal th,-.t it did not vouch for the credibility of such 

evidence； 

3 . In numerous instances the Tribunal has unduly restricted 

the right of cross-examination v d t h the result thet the issues 
——— 

have not been fully developed; 

4 . The evidence covers such en expanse of Jepenese govern-

m e n t a l action, particularly action and non-action of fifteen 

separate and distinct cabinets of Jepe.n, end otherwise is so vast 

in quantity, thet no defendant can obtain the fair trial provided 

for in the amended Charter; 

5 . The Tribune 1 has edmi'tted into evidence in numerous in— 

nces statements end reports made by private persons, bodies 

societies having no connection v/ith. eny defende.nt, tho govern-



ment of Japan, or any official ection by eny official in the 

government of tleprn; end this without rny shov/ing on the part of 

the prosecution that eny defendant knew of such msterif1 or ever 

acted upon the strength thereof； 

6
C
 In numerous instances tho Tribunal hss r.amitted state-

ments made by tho defendants without regard to whether the state-

ments v/ero nede during the coarse or execution of the alleged 

conspiracy; 

7, In numerous instances the Tribuns.l has admitted. stEtrements 

and admissions of the defendsnts without tny proof having been 

first offered to prove the corpus delicti| thrt is to sey
}
 the 

alleged conspiracy cherged in the .indictmont and overt e cts in 

pursuance thereof； 

8 , The foregoing action and rulings of tho Tribunal separ-

ately and in their entirety have rendered a fsir trie.l impossible 

for the defendants end this course of e. ction has proceeded in 

its cumulative effect to the point where it could not be corrected 

or cured by the Tr.ibunr 1 or anything thrt tho defendants or eny 

of thorn might prove
0 



EInOTA, Koki 
by 

KOISO, Kuniaki 
by 

Tadashi Hsnai, 
Japanese Counsel 

Shohei Samnion ji, 
Japanese Counsel 

David T . Smith, 
American Counsel 

Alfred V；. Brooks . 
Anerican Counsel 

ェ T A G A I Z I , Seishiro 
by 

KUT〇， A k i r a 
by 

Honzo Yarnada， 
Japanese Counsel 

blioiclii Okanoto， 
Japanese Counsel 

Floyd d• Mattice. 
American Counsel 

lioger F . Cole
 3 

Anerican Counsel 

LmJAl.TI， Jir〇 

by 

エ ニ ェ D 〇 ， t o i c i i i 
by 

Tosiiio Okanoto, 
Japanese Counsel 

Shigetoka Hozumi. 
Japanese Counsel 

Alfred Vi. Brooks： 
American Counsel 

William Logan, Jr 
American Counsel 

〇 K A U , Shunei 

by 

S K I MA D A , S h i g e t a r o 

fey 

Shinichi Ohhara 
Japanese Counsel 

Yoshitsou Takahashi, 
Japanese Counsel 

Alfred V/o Brooks. 
American Counsel 

； E d w a r d P . McDermott 
iiLierican Counsel 



TOGO, Shif.:enori 
by 

Harui iko Nishi
 t 

Japanese Counsel 

George Yamaokaj, 
American Counsel 

Ben B . Blakeney, 
American Counsel 

Ul^ZU, Yoshijiro 

fey 

Mitsuo Miyata, 
Japanese Counsel 

Ben B . Blakeney, 
American Counsel 

MATSUI， Iwane 
by 

Kiyoslii Ito, 
tlap&nese Counsel 

Floyd J. Mattice, 
Anerican Counsel 



INTERN/.TIOMiL MILITARY T R I B U K M FOR THE 
PAR E/vST 

N o .エ 

THE UNITED STムT2S OF i-J£ERICA
;
 et ？:1 

-VS-

PAPER NO. 6S5 
A R L K L , Scdao, et ヒ丄 

- Defendants -

MOTION TO DISMISS OF 

SHIGiMITSU ILUvIORU 

NOV/ COMES the defendr nt SHIGEMITSU Manoru rnd noves tho Tribunal 

to disniss the indictnent rnd the severe.1 counts thereof inso-

far r.s thoy relr.to to hini upon thts ground thct the evidence 

F.dduced by the prosecution is insufficient to warrrnt r. convic-

tion upon eny of the counts chrrgod by the indictnent。 

20 Jr.nuary 1947 

S H I G a G T S U IvLUIORU 

ty 

てJSILI TSUNITO 

rnd 

G E O R G E A . FURITSSS 

His Counsel 



I n m o v i n g the T r i b u n a l for tha d e f e n d a n t S h i g e m i t s u to d i s -

m i s s the i n d i c t m b n t , w e i n v i t o tha a t t e n t i o n of the T r i b u n a l to 

the evidence adduced by the prosocution aス".nst the defandant, 

w h i c h we v e r y b r i e f l y a n a l y z e u n d e r tha f o l l o w i n g h e a d i n g s : 

( 1 ) S i n o - .丁 a p a n o s s R e l a t i o n s 

(2) The P a c i f i c W a r 

(3) J a p a n e s e - G s r m a n - I t a l i a n R e l a t i o n s 

(L|.) Soviot-Japanoso Relations 

(5) C o n v a n t i o n a l W a r C r i m e s 

T o s h o r t e n ths a r g u m e n t , thu c i t a t i o n s of p a g e s of th3 

R e c o r d p e r t i n e n t to th3 v a r i o u s p o i n t s w i l l n o t be r o a d . 

( 1 ) S I N O - J A P A N E S E R E L A T I O N S 

The defendant Shigomitsu is indicted In Counts 1 , 2 and 3 

f o r c o n s p i r a c y to d o m i n a t e r o s p 3 c t i v 3 l y E a s t a r n A s i a , M a n c h u r i a , 

and China； in C o u n t 6 f o r p l a n n i n g and p r e p a r i n g w a r ; i n d in 

C o u n t s 18 and 27 f o r w a g i n g w a r g.^^inst C h i n g , No e v i d o n c e h a s 

b e o n a d d u c e d b y the p r o s o c u t i o n to e s t a b l i s h any r o s p o n s i b i l l t y 

of h i s of w h a t e v e r k i n d o n t h o s 3 c h a r g e s . N o t o n l y t h a t , b u t 

a l l tha w i t n e s s e s p r o d u c e d b y the p r o s e c u t i o n f o r t o s t i m o n y 

p e r t i n e n t to this p o i n t h a v e t e s t i f i e d a f f i r m a t l v a l y to h i s 

e f f o r t s and h i s f r u i t f u l s e r v i c o s t o w a r d p a a c a b e t w e e n C h i n a 

and J a p a n . 

Moreover, abundant evidsncs off3r3d by tho prosecution has 

c l a r i f i e d the f a c t t h a t -the M a n c h u r i a n I n c i d s n t o c c u r r 3 d w i t h o u t 

d e s i r e or i n t e n t i o n on the p a r t o f t h s J a p a n e s e G o v 3 r n m 3 n t - - o r , 

rather, occurred against Its Intontion. See, for instance, ths 

t e s t i m o n y of tho w i t n e s s e s Shidehara,. t h e t h a n F o r e i g n M i n i s t e r； 

W a k a t s u k i , t h a n Promiar； T a n a k a , o x - D i r e c t o r of tha M i l i t a r y 

S e r v i c e Buruea； luorishima. ot a l . ( R o c o r d , p p . 1 ,ぅ 1 | 0， 1 , 5 6 1， 

1 , 9 7 6 , 3 , 0 1 9 , r e s p e c t i v e l y ) • Ths dsfsndan七 Shigernitsu, t h o . 

e v i d o n c a d i s c l o s e s , h a d n o t h i n g to d o w i t h tho o u t b r e a k of s u c h 

i n c i d e n t . 

B a r o n S h i d e h a r a , P o a c M i n i s t e r at t h e time of the 



Manchuria Incident, has also testifiod to the facts that 

Shigemitsu was a faithful apostle of
 M

S h i d e h a r a diplqin^cy^ ； 

that he himsolf rocommanded appointmont o? tho defendant as Minl<» 

star to China; that the appointmont took pleco during his tenure 

of offIco as Forsign Minister； that the dofondant spared no ef-

fort to relix 七 h o tension then provailing betwoon China and 

Japan; and th^t strenuous efforts wore mado by tha dofondant, 

after tha outbroak of the incidont in Manchuria, toward a peace-

ful solution of the conflict (Rocord, p . 3 6 3 ot soqq,； Sxhibi七 

2l|6, Rocord, p . ) •灸 l s o tho tostimony of tho witness 

Morishima, Consul at Mukden, Manchuria, a七 tho time of tho 

Manchiorian Incidont, is as clear on 七 h o s e points (Record, 

p , 3,014.3 at soqq. ). Tho witnosr Fowall hus testified to the 

fact that Shigomitsu, aftar tho unfor七unst3 outbreak of hostilities 

around Shanghai, succooded by dint of his untiring efforts In con-

cluding ths Agraeraont for Cessation of Hostilities on 5 May 1932 

(Record, p .う， 

At 七 ontion is now invit 3d to th3 facts th-at 七 he dof ondant 

Shigomitsu is not indictad in Count 19 for initiating v/ar against 

China on or about 7 July 1937^ '^nd tha 七 , 七 ho ugh Count 28 charges 

him with waging war against China, he was neither in TokyS nor 

in China at the time when those hostilities occurrod botwoon 

China and Japan, but was in Europo as ambassador until the hos-

七 i l i t i e s in Chi na had roqehod.a much advane 3d stage (Cabinet 

Secretariat curriculum vitae, Exhibit 123, Record, p . • It 

may be also not 3d in this connection that one pago-— covering the 

period of fivo years from 1930 to 19jl}.--is evidently missing from 

this parsonnel rocord). 

This defondant is indicted also 011 Counts 1|8, L
r
9 and 5〇 for 

slaughtoring the inhabitants of tho citi3s of Changsha, Hongyang, 

Kweilin and Liuchow. Tho statement above applios also to th3S3 — - _ 

charges, and no evidence can bo said to have boon adduced to 

connect him with such murders• 



(2) THE PACIFIC WAR 

The defendant Shigomitsu is charged, in Counts レ and 7 

l6, with tho conspiracy for and 七 h e plan, ir ind preparation of 

the war against tha Unitod States of 〜morica and nine other 

nations. But th3 fact is that tho ”:ar had bean begun before ho 

was appoiri七od Minister for Poroign Affairs on 20 \pril19レう；^nd 

of course before ho was concurrently appointed Minister for Graator 

East Asia on 22 July 1 9此 • He was at his posts abroad no七 only 

before but after the outbreak of tho w a r . Exhibit 125 shows that: 

(a) Tho war against tho United States,七ho British. Comraon-

weal七]!， tho Philippines and tho No th or lands started about sixt3on 

months before his appointment as Poroign Minister, and about two 

yoars and sovan months b-afore he became Ministar for Gr»ea七or East 

Asia； 

(b) Tho advance of tho Japanasa Army into French Indo-China 

was comr>l•七ed about three yoars beforo tho defendant Shigemitsu 

was made Minister for Greater East Asia (retaining his portfolio 

as Poraxgn Minister). In this rospoct, it has been made clear 

in tho opening statement on this phaso that 七 h o Jqp-aness Army 

moved into Northern Pronch Indo-China on 22 S3p七'3mbor I9I+O, and 

into Southern French Indo-China on 26 July 19!+1， and that Japan 

was, from tha七 rnom3nt onward,七ho mastur of Indo-China (Record, 

p . 6,721+) • As Mr• Shigomitsu v/as not in Tokyo a七 that timo 

(Exhibit 123), he did not participate in govornmontal conferonces 

in 19^.1 concerning that occupation, nor had he ^nj knowledge of 

the negotiations whi ch waro conduct3d exclusively by a vary 

limited number of pooplo in u t 七 s e c r o c y In T5ky3, Vichy and 

Hanoi. It Is only natural that 七 h e prosocution did not mention 

in court the name of tho dafendant as one of those who occupiod 

positions of authority In regard to matters concerning French 

Indo-China (Record, p . 6 , 7 9
2

) . 

On tho other hand, tho Frsnch National Cominittee of de 

G a u l l e d e c l a r e d w a r on J a p a n on 8 D o c e m b G r I9I4.I； i . o . , two y e a r s 
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and sovon months boforo the dofondsnt took offico as Ministor 

for Greater East Asia (Racord, p . 6,72“）； 

(c) The same facts as in Paragraph (a) apply to the war 

against Thailand. 

Not only, therefore；，has ng o-^dence bo-an tonderad by tho 

prosecution to sustain th3 oij^trgss against tha defendant 

Shigemitsu of conspiracy for and thD planning and preparation of 

the above-mentioned wars； but all tho evidonce, through the 

exhibits cited above, demonstratos tho contrary, that is that h3 

had nothing wh-atovar to do with those vrars. 

The statv3m3nt undsr this hoading will apply also to Count 

25 for initiating war against Pr^nco, and Counts 29 to う1|_ for 

waging war against tha United States, tho British Coramonv/aalth, 

China, Prance, tho Philippinos and tho Nothorlands, x i t h which 

tho defendant Shigemitsu is charged. It is to bo noted that the 

dofondant is not indictod on Counts 19, 20, 2 1 , 2 2 and 2i|, for 

th3 initiation of 七 h 3 aforesaid w a r s . 

(3 ) JAP 4N5SE—GERMAN- ITALIAN ItELATIO NS 

This is Count 5. During tho timo whan tha negotiations on 

tho inti-Comintarn Pact wars being conducted, tho dofandsnt 

Shigemitsu was on tho r^s arvo list of the Foreign Office 

T E i h i b i t 1 2 3 ) . 

When later tha negotiations on tho Tripartite Pact v/oro 

going on, ho was ambassador to th,. Court of S t . Jaraas (Exhibit 

12う），and innumbsrablo evidentiary documents of tho pros3cution 

havo proven that the negotiations were expodit3d mainly in 

Tokyo by a vory sraill number of people, in cornploto sscrocy. 

These facts roinforco the inforonce from his failure to bo raen-

tionod in this connoction to indicate that this dofsndant had no 

connection with either of theso pacts, or with tho allogad thrao 

power conspiracy. 

( い S O V I E T - J A P R S L A T I O N S 

As for Counts 17 and 3 5 i n i t i a t i n g and waging war against 

tho Union of Soviet Socialist Ropublics--th3 dofondant, as a 



career diplomat, was \mbassador in tho U S S R at the time of the 

Lake Khasan incident mentioned in Count 35 (Exhibit 1 2う）. W h a t — 

ever ho said during tho no go t i a t i^ns,.In 1,);丄、was all within the 

scope of the instructions ho received from his home で ，
r ] T r

A •. 

(Exhibit 75“， extract from 七 h e Rocord of th3 Talk of Litvinov 

and Shigomitsu on 20 July 1958, in Moscow, concorning Khasan 

Lake, Sscord, p . ). and no evidenco has boan adducod by tho 

prosecution to establish that the Tokyo govjrnmont h-^d any idoa 

of initiating or waging war against the U S S R 。 In oxocu七ing 

the instructions montionod above, the defendant made no slightest 

pretontion of demanding cession of Soviot territory by demarcating 

tho border be七woen the U S S R ipA Manchoukuo, as it was con-

七 e n d o d without proof in the opening statemBnt of ths Russian 

prosecutor. On the contrary, the "Fiacord of the Talk of 

Litvinov and Shigemitsu" (Exhibit 了 う レ ） t e s t i f i e s to 七ho facts 

tha七 wh.at the defondant wished was 七 h a t tho border should bo 

accuratsly domarcatod not on the basis of the d at a of Manchoukuo 

alone, but that the data of both parties should be consulted, 

and 七 h a t ths first and foremost concern of tho dafondant in 七 h s s o 

negotiations was tranquility on tho Sov1.31-H-anchoukuoan border 

in the region of Lake Khasan. 4nd thus agreement マ了as roachod 

be七wGon Commissar Litvinov and Ambassador Shigomitsu on the 

border clash of 1938. Tho prosocution has in 七 h i s v/ay tondorod 

evidence that tho dofandant made a valuable con七:ribution to paaco 

botwoon the two nations； tho chargo that he initiated war 

against tho U S S R is sustained by no ovidence• 

This defondant is als0 indicted in Count 52 for murder in 

tho affair of Lak-3 K h a s a n . Tho statement above under the present 

heading applies a fortiori 七o 七 h i s point； and no七 even tho 

slightest evidence which might connect tho defendant with any 

such murdor has been tendared by the prosscution. . 

(5) CONVENTIONAL WAR CRIMES 

Mr. Shigsmitsu is indicted in Counts う う , 5 红 ^nd 55 for con-

ventional war crimes. As far as the defendant is concerned, wo 



u n d e r s t a n d t h a t h o is d i r e c t l y c h a r g o d th m a t t e r s r e g a r d i n g 

t h e t r e a t m e n t and a d m i n i s t r a t i o n of p r i s o n a r s of w a r a n d c i v i l i a n 

internaas, as well ss raurdor of such and .ilar persons. Ths 

M i n i s t e r f o r F o r e i g n A f f a i r s , w h i c h p o s t tho d o f a n d a n t a s s u m e d 

w o l l -after t h e comraencoment of tiie w a r , h a d n o c o m p s t o n c s or 

r o s p o n s i b i l i t y f o r p r i s o n e r s and c i v i l i a n i n t a r n a e s . E i s s o l e 

c o m p e t e n c e i n this r s s p o o t v;as to t r a n s m i t to a p p r o p r i a t s 

J a p 3 n e s e a u t h o r i t las d o c u m e n t s r a c ^ i v s d o ^ t h i s m a t t e r f r o m 

f o r e i g n g o v e r n m e n t s
r
 and to i n f o r m t h o s o f o r e i g n g o v a r n m a n t s of 

r e p l i e s f r o m s u c h a u t h o r i t i e s w h o n h o w-is f u m i s h s d v/ith thorn. 

T h e o p e n i n g s t a t e m e n t of t h j p r o s a c u t i o n f o r this ph-^sJ a d m i t t e d 

t h i t s u c h w a s tha c o m p e t e n c e of t h e M i n i s t o r f o r F o r e i g n A f f a i r s 

( R a c o r d , p . ), and this f a c t h a s b o e n e s t a b l i s h e d b y t h e 

e v i d e n c e of T a n a k a R y u k i c h i , e x - D i r a c t o r of t h e M i l i t a r y ^ G r v i c e 

B u r e a u , and S u z u k i T a d a k a t s u , d u r i n g tho w a r C h i e f of tha B u r e a u 

for Affairs of Japanes 3 Kssidcnts In Enemy Countries, witnesses 

i n t r o d u c e d b y tho p r o s e c u t i o n ( R e c o r d , p p . ll；,365 and lb.,l|19； 

12,832-33 and 15,506-33, respectively). 

A b u n d a n t p r o o f gs to w h o the c o m p o t a n t a u t h o r i t i e s o n this 

m a t t e r m
r

ore rniy b3 f o u n d i n n i m o r o u s a v i d o n t i a r y d o c u m a n t s t a n -

d o r o d b y the p r o s e c u t i o n - - f o r e x a m p l e , E x h i b i t 1 3 0 3 , I 9 6 5 A 

( R o c o r d , p . ), c o n t a i n i n g t h o R e g u l a t i o n s c o n c e r n i n g t h s 

P r i s o n e r s - o f - W a r I n f o r m a t i o n B u r e a u and Prisoners-of-Vi/ar C a m p s , 

o r d i n a n c e s and o r d e r s i s s u e d b y tho M i n i s t o r of W a r c o n c e r n i n g 

t h e t r e a t m e n t , s u p p l y i n g , e m p l o y m e n t f o r l a b o r of p r i s o n e r s of 

w a r , e t c . T h a t t H 3" M l n i s t o r f o r F o r e i g n A f f a i r s ]iiid no c o m -

p e t e n c e i n r e g a r d to p r i s o n e r s of w a r and s i m i l a r p e r s o n s , n o r 

a n y o r g a n i z a t i o n to c o n d u c t i n v e s t i g a t i o n c o n c e r n i n g p r o t e s t s 

f r o m f o r e i g n g o v o r n m o n t s , n a y b o f o u n d s t a t e d i n tho t e s t i m o n y 

of T-anaka ( R o c o r d , p . and S u z u k i ( R o c o r d , p . 5 5 0 ) • 

T h o f o r e g o i n g s t a t e m e n t a p p l i e s of c o u r s o to tho s m p l o y n a n t 

of p r i s o n e r s o f w a r f o r the c o n s t r u c t i o n of tho B u r m a - T h a i l a n d 

Rail抓'
1

ay and to t h o " B a t a a n D e a t h M a r c h " . E s p e c i a l l y it h a s b s o n 

袖 * * ^ - - • T " , . 
c l a r i f i e d , as to ths foriTisr, b y a p r o s e c u t i o n d o c u m e n t , E x h i b i t 



Roport of tho War Ministry (Record, p .うパ15 )， and ths 

a f f i d a v i t o f t h 3 " / i t n a s s W a k a m a t s u , e x - L i e u t o n a n t - G e n e r a l , 

( E x h i b i t 1 9 8 9 , R s c o r d , p . ラ 2 ) ， t h a t th 'rnployment of p r i -

s o n e r s o f w a r w a s b a s 3 d u p o n a a e c i c i o n of tlio I m p e r i a l G e n e r a l 

H o a d a v a r t ^ s.,； ^nd f u r t h e r as t o t h e l a t t e r , b y S x h i b i t 19&0S. 

( R e c o r d , p . 1I4., 5 6 7 } , i t a p p e a r s n o t o n l y t h a t i t o c c u r r o d b o f o r e 

t h e i n a u g u r a t i o n o f t h . ^ d e f ondarit . S h i g o | n i t s u asr„ M i n i s t a r f o r / 

P o r e i p n \f f a i r s , b u t t h a t ^ e v o n ^tho a c c u s e d To j o , t h e t h e n ^ t r 

M i n i s t o r ^ f o r W a r , h a d no k n o w l e d g o o f t h e mat t o r .y I n b r i e f , no 

ovidsnce has beori adduced to pr〕\
r

.3 the responsibility of the 

defendant on thes3 counts. \nd not only that, but th© ovidoncs 

t e n d e r e d b y t h o p r o s e c u t i o n h a s c l e a r l y shown t h a t t h i s d e f e n d a n t 

h a d n o c o n n a o t i o n w i t h tho m a t t e r . 

It may bo Interesting t〕no Is th_.at
;
 although th.3 ？ o r o i g n 

Ministry had no comp^tjnce or responsibility wh-ataver for the 

treatmont or administration of prisoners of v/ar, svidonco by 

ths witn3ss Suzuki has made it clsar that tho Poroign Ministry 

did its bost to s3cur3 ameliつri ation by tl"o competent authorities 

of tho conditions of thJ prisonors of war (Rocord, p . 1 5 , 5 ^ 9 et 

seqq.). 

It is also to be noted that Shigemitsu is Indict3d in Count 

) | ) |， i . o . m u r d a r o f p r i s o n e r s o f r i r , c i v i l i a n i n t e r n e s s , «nd 

similar persons.
 TI

Vligt his basn said above under this heading 

will prove tho dofondant»s lack of responsibility for any such 

m u r d e r . 

CONCLUSION 

By this vary brief analysis of tho ovidance wo are lod to 

believo th-st no sufficiont 3vidonc3 has been adducod b y the 

p r o s e c u t i o n t o w a r r a n t a c o n v i c t i o n u p o n any o f t h 3 c o u n t s c h a r g e d 

b y t h e i n d i c t m e n t a g a i n s t t h a d o f s n d a n t S h i g o m i t s u , and vra s u b m i t 

that those parts of the indictment pertaining to this defendant 

s h o u l d ba s t r i c k o n and t h a d e f e n d a n t d i s c h a r g e d . 
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INTERNATIONAL MILITARY TRIBUNAL FOR THE FAR EAST 
SITTING \T T C T Y O , JAPAN 

Case N o
c
 1 

THE UNITED STATES OF AMERICA? et al) 

- v s 

ARAKI, Sadao; et al 

MOTION BY ACCUSED SATO, 
Kenryo TO DISMISS THE 
INDICTMENT AT THE CLOSE 
OF THE PROSECUTION'S 
CASE. 

COMMENTS IN SUPPORT OF MOTION TO DISMISS 

For the purpose of this brief discussion relative to the 

failure of the Prosecution to discharge its burden of sustain-

ing the counts of the Indictment against the accused SATO, 

F e n r y o , we will accept the general divisions named in the 

Indictment and treat the counts under three classifications: 

1 . C r i m e s Against P e a c e . 

2 . M u r d e r . 

� ， C o n v e n t i o n a l War Crimes and Crimes Against Humanity, 

I. CRIMES AGAINST PEACE 
(Counts 1 — 3 6 ) 

Since it would be little more than repetitious to describe 

the contents of these counts and those to follow under the other 

two groupings, it will suffice to say they deal with the alleged 

conspiracy or common plan to w a g e , plan,.prepare and initiate 

wars of aggression as well as the acts which tend to compose 

the alleged conspiracy. This accused is not charged in C o u ^ s 

1 8 , 1 9 , 2 3 , 2 5 , 26,
;
 3 3

?
 35 and 3 6 . . . , 

To intelligently discuss this matter, it becomes necessary 

rot only to determine the theory behind the alleged congpiracy 

chargos but to rationally treat this subject in the lisht of 

logical reasoning. Certainly the application of the broadest 

concent of consniracy law might well include a charge against 

every citizen of Japan who did not openly work contrary to the 

governmental policies during the period alleged in the Indict-

ment 



The Prosecution can not intend this。 Such would be 

fantastic for there would be neither time nor personnel 

enough to complete the task of trying those involved in the 

war effort。 Therefore, reason would dictate that the gist 

of the alleged conspiracy aco'o.sations comprises as its 

objective the accusation of those high governmental figures 

who possessed sufficient power and influence to actually 

formulate the policies of the country. 

M y colleagues have disciissed the question of conspiracy 

and the substantive law applying thereto. We do not propose 

to elaborate further but to now point out, from the Fro55ecution 

evidence and the failure of the Prosecution evidence, why the 

accused SATO, Fenrjo can not by any stretch of reasoning be 

judged guilty of complicity herein。 

Prosecution Exhibit 122 is a brief biography of the 

positions held by the accused during his military career. 

It reveals that he was a military man by vocation. Fifty 

days, or less than two months, prior to the commencement of 

hostilities December 7 , 1 9 4 1 this accused, held only the rank 

of Colonel, On October 1 、 1 9 4 1 he was promoted to the rank 

of "Shosho" which is perhaps comparable to Brigadier General 

and is the lowest ranking general in the Japanese Army, 

Certainly then, un to this date at least, the accused 

occuried such a minor role in the governmental and military-

affairs of Japan that he can not with seriousness be held 

accountable as a particinant in the formulation of even minor 

governmental policies - not to rrentlon such a momentous decision 

as w a r . The very nature of his position makes it physically 

impossible for him to have done so unless the criterion be so 

broad as to encompass, as said before, the actions of many 

thousands, if not millions. of Japanese people. 

J0 
The evidence recites further that on November 1 5 , 1 9 4 1 , 

_ •• |V 丨丨 1 ~ 

；just, twenty-three days prior to the attack on Pearl Harbor, 



this accused was ordered to assume charge of the Military 

Section of the Military Affairs Eureau. under the jurisdiction 

of the War Ministry, The Tribunal should bear in mind that 

this was merely a section under a ^jreau of the War Ministry. 

The evidence fails to show that this position carried with it 

any duty of such a nature as could possibly involve the accused 

in the charges contained under this group of the Indictment. 

Moreover*, there is a total failure of proof that the assump-

tion of an administra-cive military assignment, wnder orders 

is ̂  in and of itself, a criminal act, 

Prosecution evidence reveals th?.t rot even the Chiefs of 

Bureaus under the War Ministry had authority to tnake decisions 

on official documents sent to the ”’ar Ministry. And certainly 

a Section Head under such a Bureau would be in a much lesser 

position of authority. (Record Page 14377.) 

Prosecution evidence further shows that crior to April 20, 

1942, at which time ths accused SATO succeeded to the office of 

Chief of the Military Affairs Bureau, h^ was not even qualified 

to attend the conferences of Bureau Chiefs, The effect of this 

is obvious. How can he be successfully charged with the plan-

ning, preparing or initiating of wars of aggression or any-

other acts stated in these counts when a necessary corollary 

is the ability to participate by virtue of tho office or 

influence held
 0 

Having thus shown the Tribunal, by the evidence presented, 

that vlv to the period of commencement of hostilities December 7 

1941 this accused possessed neither the rank nor occupied any 

position or influence wherein or v/horeby he could participate 

in, control, commnnd or authorize the initiating, planning or 

waging of war of aggression, we move to the next group. 

II. MURDER 
(Counts 37 - 52) 

Encompassed under this group are counts charging the 

initiation by Japan of hostilities between Jvne 1 , 1 9 4 0 and 



Dccembcr 8 , 1 9 4 1 and subjecting the accused to liability for 

th
r

i crime of Murder, This accused is omitted from Counts 45, 

4 6 , 47 relative to certain cities in China, together with 

Counts 51 and 52 pertaining to the lT,g,S。R:> 

"'hat does the evidence show to sustain these charges 

against this accused. At the risk of the patience of the 

Tribunal, we reiterate thet the accused SATO was without 

tho means to qualify as to these charges. 

The record of various meetings whore at the grave and 

weighty matters which wore to guide tha destiny of Japan 

were decided do not include the name of SATO, Kenryo as one 

present nor does the Prosecution offer evon a scintilla of 

evidence that h"? was a participant, leader, organizer, 

instigator or accomplice in the matters herein alleged, 

v

'hother or not the charge of murder can successfully be 

a-oplicd to thG act of destroying human lives upon the commence-

imnt of w-sr is a matter which has be on trotted in the general 

srguroent and will not ba further discussed hera, 

Ths accused
1

s advancement to the position of Chief of 

th'j Military Affairs Bureau dates as of April 2 0 , 1 9 4 2 and 

will bo corsidered in the following group. 

III. C O W V E N T I O M L 糧 CRIMES AND CRIMES AGAINST HUMANITY 

(Counts 53 一 55) 

The ProsGCution has consumed a larger portion of its 

time under these counts in dealing with the com-ission of 

tho individual acts which compose ths alleged var crimes 

against humanity. The legally all-important proposition of 

connocting such alleged acts vith tho responsibility of this 

accused h^s f-iiled of proof end the evidence offered thereforo 

is of a weak and varying naturG which can not but be enrsiderod 

a complet。failure つで ”roof in this regard , 

The heartbeat of the Fros^cution's case against this 

accusod is that he, as Chief of the Military Affairs Bureau 



commencing April 2 0 , 1 9 4 2 as aforesaid, was in charge of the 
- — - ~ . . iiJ~•.丄.. 

Prisoner of 巧 a r Bureaus. This allegation of the Prosocv.tion 

has not been substantiated by the evidenc? offered but in 

fact has beon disproven by thoir own witnessas and docunrmts. 

Exhibit 92 describes the set~up. origin of the Prisoner 

of 珂‘飞】，Intarnm?nt Camp and Prisoner of War Information Brroaus. 

The Tribunal should take particular note of the use of the word 

"bureaus", In this document are cortained the words snd I 

quote: "Th-? Prisoner of War Information "Bureau shall be under 

the jurisdiction of the Minister of
 w

a r い ，
A like statemont 

is contginod in reforenco to t h••； P r i s o n of
 T

7ar Internment 

Camps. They w-^ro thereby given the rank and dignity of 

bur3-aus and so designated as such, 

The witness TANAKA on Page 1434-6 said "There is no bureau 

in "
r

ar Ministry which is under tho control of the Filitary 

Affairs Bureau. Th?y are all under the .jurisdiction and 

control of the Minister of W a r . The Prisoner of War Information 

Bur--aii is a special existence in J^pan and is under the control 

of ths Minister of War," 

In connection with this line of thought, the Tribimal 

should carefully note thG testimony of the witnoss T A I W A 

that UEMITRA as Chiごif of the Prisoner of war Bureaus was a 

Lioutenant Goneral and suDorior in rank to this accuscd. 

Therefore the proof beforo the Tribunal as to the- relation-

ship between the Military Affairs Bureau and the Prisoner of 

可 a r Bureaus can well be oxprossed in the words of thair own 

witnviss TANAF.A (Record 14404) ： "Tho Prisoner of War Infor-

mation Bureau was established as an outside buraan attached 

to the
 T

Var Ministry," 

The evidence further shows the needs of tho commandors 

of prisoner of
 w

a r Camps were communicated diroctly to the 

Prisoner of War Information. Bureaus where the mpttors pertain-

ing to tho Prisoners of War were disposed o f . 



ProsGcution rclisd r”on tha testimony of witness SUZUKI 

to show that protests relative to treatment of prisoners of 

war dGlivcrod by the Swiss Logntion to the Japanese Government 

wcrっ connected with th‘。accused SATO. Thsir att' mpt has been 

highly unsuccessful for the evidence reveals time and time 

again that the duties nertaining to the handling of prisoners 

were in the hinds of the two bureaus known s.s the Prisoner of 

War Information Bureau つnd the Prisoner of War Administration 

nnd/or Control Bureau; thit the protests were sent directly 

to them. 

Ths witness is of the opinion that copies may have been 

sent to the other bureaus (Record Page 15526) hut this, in and 

of itself, does not put the accused SATO in a position dis-

similar to thit of any of the bureau Chiefs. 

The burden is on the Prosecution to prove these things 

n.nd their failure to do so c^n not be supplied by implication 

or innuendo。 The evidence should be clear *?.nd concise. But 

by whatever rule the Tribunal v'ishes to apply in judging the 

sufficiency of the ovidence it is demonstrated that in regard 

to the accused SATO a conviction can not be sustained by the 

evidence rresonted» 

The witness TANA?A has -admitted that he was in charge of 

the Military Service Bureau of the "
r

ar Ministry and that friction 

existed hotween his bureau and the Military Affairs Bureau. 

Therefore the Tribunal should take into consideration the 

T)0S3ihility of biased testimony on the_r>art of this wltng,戶 

which m y ^e rotalliatory in a sense. (Record Page 14343) 

It hns not been the p-urnose of counsel to take each 

count separately for the renson that it would be tiresome 

っ n d repetitious to state and restate sir^ly thit there has 

bsen a failure of proof。 Therefore this accused incorporates 

the arguments heretofore made by counsel in reference to 

general matters ind statemonts pertaining to lav relative 



to the Indictrnsnt， 

Relying unon the Tribunal at this time, at the close of 

the Prosecution's evidence, to weigh the v^lue '^nd nature of 

the evidenco offered, nnd to note tho lack of evidence, in 

reference to ench and every count the accused SATO renews • 

his motion th..-">t the Indie.tmont be dismissed and requests 

tĥ .i：'10 oo nut r-qi'irefl to go forward with evidence in his 

beh?.l.f. 



WEMJ^T IONiiL LIELITilRY TRIBUNAL FOR THE F/.R 

UNITED STATES OF /13RIC/. et al 

vs 

/,Ri\i:i
s
 Sadao et al 

MOT:〔CN TO DiajISS 

NO了if C0M3S STIHL.TCRI
V
 Toshio- through counsel and makes and enters a formal 

motion to dismiss each and every count of the Indictment heretofore filed in this 

matter as pertains the said Defendant STURAKRI and in support of said motion 

submits the following facts and contentionss 

GROUP 03NIE — "CRI1.:̂ S PJLXE" 

•ffith reference to Counts 1 to 4? the Defendant S^IR^TCffll was, during the time 

such offenses were alleged to have taken plsce
5
 a career diplomat serving in the 

Foreign Office of Japan and had no activity, #iatsoever
9
 relative to these countSu 

The highest position held by him during that part of the period to June 1933 was 

Chief of the Information Bureau of the Foreign Ministry under Baron S
T

-丁IDS"
1

--R/,., 

then Foreign Ifinister,? in which position he exercised a conciliatory attitude and, 

according to Baron S
T

iIDEIU-R»'i
:

s own testimony (Page 1356 of the record dated 25 

June 1946) as a Prosecution witness, cooperated in every respect with the Baron 

in an effort to stop all forms of military assressiorio 

Inasmuch as these counts cover from January 1928 to September 2,1945， 

it will of necessity require later reference to various dates and the correspond-

ing activities cf the accused during this period in later parts of this motion® 

Inasmuch as the Defendant had no connection, what so ever
 t
 ./ith the charges contain-

ed in said Counts 1 t'o 4? the sane should be dismissed
3 

Count 5 relating to world domination by ths Tri-Partite Pact and the planning 

and conspiracy, thereof, will be discussed later in this motionc 

Count 6 should be dismissed on the grounds set forth covering Counts 1 to い 

� i t h reference to Counts 7 to 179 it is called to the attention of the 

Tribunal thot in Prosecution Exhibit 125
3
 is shown that the accused was 

relieved as e diplomatic adviser in the Foreign Office at his own request 011 

7
 j
 c

A
 

July 22,1941 and thereafter was never again connected witb the Foreign Office or 



with the Governmonta That is to say, inasmuch as he had no part in the G-overn-

ment after July 2 2 , 1 9 4 1 and the alle^od offenses occurrod December 7 , 1 9 4 1 and 

• r*
 1 1

 "•」-_• ( — — ~ 

theroafter, said Counts 7 to 17 should ba dismissed© 

VJith reference to Counts 18 to 26• the alleged charges are contained in said 

counts against specific Defendants which ^roup does not contain tho name of the 

Defendant SHIR/.TORI，and it is assumed that in view of this condition, said 

counts do not in ony way involve the accused SIFP^TOHI« However, for the sake tf 

clarity： it is requastad that his status in this regard be officially recognized 

by the Tribunalo 

T

-7ith reference to Count 27
9
 that pert of the samo relating to waging 

aggressive war between September 1 3
?
1 9 3 1 and September 2 , 1 9 4 5 against the 

Republic of China should be dismissed for the reason set forth covering Counts 

1 to 4。 

マ/ith roforence to Count 28, the samo should bo s tricken f rom the Indictmont 

in that this count is covorod by Count 27 and is only rspititious® 

^ith roferenco to Counts 29 to 32, tho same should be dismissod on the ground: 

set forth covorin^ Counts 7 to 17o 

マith reference to Count 33.) inasmuch as said count charges specific indi-

viduals among which the name of the accused S
T

-IIPL-TORI does not appear, it is 

assumed that the Tribunal will not consider this count as pertains to said 

accused. However, it is requostod that tha Tribunal t&ko official co^nizancc 

of this circumstanceo 

Count 34 should bo dismissed on tho ぶ r o u n d s sot f orth covorin^ Counts 7 to 

Count 35 should bo dismissed on tho grounds that from ^pril 1937 until 

Sept amber I938 the accused was 011 the v/aitin^ list at tha Foreign Office and hrA 

nothing? whatsoever, to do th governmental operations as shown in Prosecution 

Exhibit 123j and further that said count designato3 specific persons anions which 

the accused S”IR/-TORI does not appoar^ 

Count 36 should bo dismissed due to tho feet that at tha timo of ths alleged 

offense contained in said count, tho samo being tho summer of 1939, the accusod 

was in Italy as shown by Prosecution Tixhibit 1251 and further that said count 

designates specific persons amon^ v/hich the accusod SHIR..TORI does not appear© 

" 2 



GROUP TWO — "MURDEI^ 

Counts 37 and 38 should be dismissed in that said counts contained charges 

alleging offenses by specific individuals among v.tLom the rxamo of the accused 

S
TT

IRi'*TORI does not appear and furthor
f
 being a career diplomat, had nothing, 

whatsoever書 to do with tho ollo^od atrocities contained in said counts* 

Counts 39 to 43 should be dismissed on the grounds sot forth c ovoring Counts 

7 to I? and Counts 37 end 3i
a 

rf

ith r of oronco to Count • tho samo should bo dismissed on tho ground that 

tho Dofondant was a diplomat and had no connoctions or functions of a military 

nature, vhatsoovGr, ond at no tirno cdvoccted or became q part of sny conspiracios 

to murder prisoners of v/cr, or crows of ships destroyod by Japanese forcos, or any 

otlior such allogod chcrge as contained in said count, and tharo has been absolutely 

no ovidencoi v/hatsooyor, introduced to connoct said accused with such atrocities. 

With r of oronce to Counts 45 to 5
2

» tho allo^ad c har^qs ore contained in said 

countc against spocific Defondanta #iich group doos not contain the nemo of tho 

Defendant SIIIIL.TORI, and it is assumed that in view of this condition said counts 

do not in any v/cy involve tho accusod SIHTM.'rORI. Horrovor, for thj st\ko rf clarity, 

it is roquo^tod that his status in this rogcrd bo officially recognized by the 

Tribunal® 

aHGUP TFIRJrC —冗0トド JTHON^L 瓜,R r ；:-ID CRJLOS ムGi'JNST HU!':\NITY" 

Jith rofGroncG to Count 53 to 55, it is broujht to th^ special attention of 

tho Tribunal that th oro cro spocif ic persons nemod in a aid counts omon^ rrhich tho 

noriiG of tho e ccusod SHIRi.TORI does not £ppoar
f
 and furthor thct theso (cunts como 

within tho provinco of ^rounds for dismissal QS sot forth herein covering Counts 

7 to 

Tho accusod throu^ c ounsol has substantictod fch3 motions covering all counts 

with tho exception of Count 5 relating to a gonoral plan of conspiracy between 

Gforiiiany, Italy end Japan. Said occuaod asks thot this count bo disuiijsodi ond in 

sottinj； forth tho grounds for such dismiss&l, it will bo nocossary to rolato not 

only his activitios whilo embassador to Italy, but also to givo c brief resumo
1

 of 

tho action of tho accusod prior to and after such servico as ^mbassodor to Italy 



cncl sot forth prodominant facts that exist rolativo to exhibits horc;tofore intro< 

ducod in evidonco by tho Prosooution r olatin^ to tho c ccuscd' s activitios in this 

regard: 

Prosecution Exhibit 125 shows that on Juno 2,1933? tho accusod was 

appointed Minister to Sweden and that on Juno 28,1933 ho r;as c^si^nod to 

similar servico in Norway» Denmark and Finlcnd; that ho continued in this 

capacity until 一-pril 23,1937 when at #iich time h3 wgs rGlievod of this 

assignment; that thoreoftor f rom ム p r i l 28,1937 to Soptombor 22,I938 ths 

accused was placed on the wcitin^ list with no duties, whatsoevorj that on 

September 22$ 193® tho accused was appointed embassador to Italy by U , 

Kazushi^o, the thon Foreign Hinistoro Ho /ovor, before his arrivcl in Romo
9 

T H C T rosignod Q8 Foreign Llinistor end ふRITV-, Hachiro roplacod him in this 

position; that tho accused did not arrive in Romo until Docombor 29,1938? 

and irnmodiatGly thoroaftor tho entire Cabinet fell on January 1939 辄ith 

HIR^llUL仏 roplaoin^ Prince KOKOYE cs Promier, So in vie^r of thoso facts, 

that is to a y , a now govornment having boon cot up after his appointment
5 

of which tho Court has cmplo GvidGnce
3
 it is impossible to believe or ovon 

consider that the accusod ，.了as appointGd ^nbcsscdor to Itcly for tho sole 

purpose of promoting end concluding tho Tri-Pc.rtitj Pこct as alleged by tho 

Prosocution» 

In various excerpts from C U O ' s diary as subuiitted by the Prosecution, 

being Prosecution Exhibits 499-^ end 301, the Presecution endeavors to show 

that the accused was attempting to conclude scid pact。 Exhibit 499ーム is 

dated Jcnuc.ry 7,1939, end inasmuch ns the Cabinet fell on January 3,1^39» 

it cair.Y t be successfully concluded thct the accused hed any idee， ̂ /hcitsoever, 

of the attitude of the new govornmsnt as pertcins this pacto Conseq_uently, 

this exhibit or evidence should be concluded to be v/i thou t any basis of 

foundation。ムs to Exhibit 501, another excerpt from CIムNO，s dir.ry, it should 

be concluded that CI-.NO was unfamiliar with S^HL-TORI* s attitude or functions 

end, consequently, spoke マ hereof he knew not, inasmuch cs in the middle of 



tho second pcra^raph on tli3 entry of llcrch 3 , 1 9 3 9 CI-HO v/ritos cs folloi/s: 

"OSHII.iA end SIHR-TOHI hove rof\xsed to cornmunior.te through official channels• 

They osk Tokyo to accept tiie pr.ct of alliance without reservation otherwise 

they will resign and bring about the fall of the Cabine"b。
u

 The absurdity of 

this statemont appears upon its face, and WG have to this day to hoar of 

any cabinet or gov eminent falling or even tottering upon the resignation of 

any ambassador <» 

according to Proseaution Exhibit 125» tho accused SUP丄TORI was ordered 

home from Rome September 2，1939 and eirrivod in Tokyo on October 13 > 1939 and 

that on January 9 , 1 9 4〇， r e l i e v e d as ijnbassador to Italj^. He romainod in 

an inactive status in the nominal role of ； j n b a s s a d o r v:ith no assignment on 

one-third salary until August 28,1940 v;hon upon his oy;u request he was 

released from this duty., On this dnto according to sr,id exhibit, he was 

appointed advisor in the Foreign Ministry and his activities thorcaftor bring 

us to various prosocution exhibits luretofora introducod relating to purported 

communications from the G-erman Embassador to Japan, one Hug one OTT, to tho 

Germsn Foreign Office. The Tribuncl should bear in mind that OTT for u 

number of years tried to conclude an tllicnce between tha G-erman G-overnmsnt 

and the Govornraent of Jcpan, cud romcinGd as ム m b a s s a d o r ovor a period of 

several years• During; this timo, he sont glowing and enthusiastic coi.]munica-

tions to his G-ovornment describing tho pro^rGGS he WAS makinj and in a 

number of instancos montionod tho essistanco ho was obtaining from tho 

accuGod SrIIRi'.TCRI end alco from time to timo enumerctsd tho power, authority, 

and influjnco that tho aeid S^IR^TCRI carried, but upon consideration of tho 

fact that over this lonj period of tim3 tho said OTT WGS able to accomplish 

absolutely nothing in tho ray of OIY alii enc G betweon his Q-ovornment and 

that of Japrn, it must upen its faco be concludGd thct tho said OTT sent 

communications which bcliod tho facts and. distorted tho truth in an effort 

to conceal and covor up his own shortcomings
9 



Ti i‘ rurth'^r brought to th) attention of thĉ  Court that f ully ono year 

Glap^od from tha timo ば ! U W T O R I left Romo in Soptombcr of 1939 until Septeaibar 

1940 v7hon tho Tri-Pcirtito Pact v;cs concluded betwoon Foroign i.Iinicter iUSUOIニ. 

end tho then O-orBian Spocial Envoy Hoinrich STJ'JIIER. It is tho contontion of 

tho Do^onse and should be tha perioral knovxledge of tho Tribunal that 

^mb£i33cdor Hoinrich SIVJEIUH, who first ocme to Jcpcn as a Special Envoy, v?as 

sent horo by his 3-ovGrnmont to detarmiri3 what tho true facts nore and indicated 

very strongly that aft or such a long period cf timo and after such glowing 

and onthujie.stic reports from the said 0TT\ ac cforosaid, v;ith absolutely no 

roiiultc, th j CJornian GrovGrnmont m s likowiso cognizant of tho feet that OTT 

had beon "doctoring
11

 hiG couimuni cat ions, “s to the conclusion of 3aid poet, —. 一 一 ^ - i 丨 " • _ _ ^ 

?/G think tho Tribunal r/ill take judicixl notico of tho feet that Foroign 

Uinij'fcor i•.ごSじOJL. iraa l men of stron.3 end dominoorinj て/ill end did not seok 

or concidor the cdvicj of aiiyona and acted absolutely upon his own volition 

anI that the ciccusodt as adviser to I/LlToUOl
9̂
 was naithor considorod, rcquirod, 

nor othorwico uood in cny r3Spoct, form, or meaner as an cdvisor of tho said 

and in hio said capacity, under the circumst&ncos, wieldod no in-

ご I n cし,whGtso‘3マつr8 on the Foreign Policy cf his Govornmcnt. 

F7c thoroforo requost thct nil communications of ccid OTT heretofore intro-

duced by tho Prosecution bo adjudged to bo not foundod on fccts but to hevo beon a 

vmlq on the pr.rt of tho Grid OTT to covor up his fcdluroc end short-

jocfiings» 

Tho Prosocution has mado q jrar t docl over vr.rious written articles and stato-

ountG L:llo.;od tハ have boon written or mcdo by tho Defendant S-
T

IR»-TORI, but at no 

timo hevo thov introduced nny ovidonco to show that any article or speech mado 

by t h G Gcid cccujod in bohclf of or forinod a pert of c policy of thj Jcpcruso 

J-cvjrnmont. «buch sp ̂ clios end crticlos wor3 strictly the personal opinion of tho 

3 じ id accuLiod and Yie contend that ho was rrell v/ith in his right of jxercising that 

Toro/j;?.t iv ； jur rcntood to avory aan in ev ry democratic country in this world 一一 

•.••''ii/iitfî?̂•”じ1•“•；ftW*
1

***®®®********̂****
1

*̂
1

******̂ ‘ ""•'み“"1-ド,̂"*""v /»—• """‘へ、 ‘* ^ 

,c.b of froodorn of cpooch r.nd oxpr^ssion, oiid in no wcy lies the Prosocution shov/n 

uch rrticlJS or cpoochos to bo Q prrt of し n y cc.ncpimcy on th . pしrt of th^ jr.：id 



accusod or thrt such influencod in r.ny vmy th」vlocicion rnd policios of tho 

JaiDQnoso Goveriunonto 

It is further ccllod to the ottontion of tho Tribuncl that throughout the 

ontirs prosentation of tho rrosocution
1

 c caso, tho sr.id Prosccution hes not pro— 

ducod ona livo vatnjss to testify against tho accusod SrilR^.TORI nor hes tho 

Prosecution produced evon ono sv/orn statoment against tho scid accusod* 

ハ n d in conclusion, we wish to impress upon the Tribunal that tho DcfGndaiit 

sniRJTORI novjr held but onj embeascdorial po^t
v
 his othor activities outside of 

Jcpcn boing just c ilinistor; and thc.t thic aaba^sadcrial post which v/as served in 

Itcly wes for only a poriod of a little ovor oi^ht m o n t h I n view of such limited 

j jrvicc, it is impossible to concoivo thrt ho wes c man of such influence and 

authorit：/ end of hnving such c. jroat pert in tha formulation end dirjetion of tho 

foroign policios of tho Jcpr.n3So Govornmjnt cs th j Prooocution triod to lead tho 

Tribunal to beliovo® 

Respectfully submitted this 22nd dr.y of January 1947-

C O U W S H POH T:n I Z F ^ m ^ T SIIIRi-.TORI: 

• エ T O M I , Nobuo 

S - H , chin 

:HROTり Ycji 

CI-L.RL3S B . CAUDLE 

一 7 -



If ェ amy have the pribilege of one more comment. 

The Chila| Chief Prosecutor and his extremely able 

and conscientious st^ff consisting of fine jurists 

and lawyers from many nat ions have performed a trem-

endous task with credit. 

Th?t they have failed to make out e. case against 

t e accused is not due in anyway to their lack of 

integrity or resourcefulness. No prosecution in all 

history, nor all the great prosecutors of all tine 

combined here in this court of justice could with the 

material at hand prove these defendants guilty of the 

acts alleged to be crimes under this Indictment. 

Under existing law it is humanly impossible to do so 
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The t the 6\idcrjce f - ils to sho\. tti'-t the e-cousod 

sr.irj、•“ .c.Ii j..
1

-： c ニ.パ:j.t.c- 二-ur、つ<3了. laltiatlng: 
or i::•.： ot r.:’:y -,"； ,r or ass ion.. 

In su： v o r t oi I ol tiie e c c u s e d O S " E A ' s 

on to Lisi,iiss
:

' the follcrwin一. q u o t a t i o n is 
taken f r o a pa.50 (i ハ I p p u n d i x of the I n d i c t m e n t . 

;

，Sbし”tcidr-t of I.ndi-v"ic
;

ur.l r e s p o n s i b i l i t y 
l
:

'or Gri.afcs Sot Oat in txie Indictraent. 

Tiie st̂ teニiしし'.ts lie. 1 cin<: ft-^r Sbt fortli f o l l o w i n g 
the； ru..a_。 or stcL inii^iduc.l doiund. r.t c o n s t i t u t e 
m a t t e r s u]:.on ぃ u i c“ th.b P r o s o c u t i o n .will r d y inter 
slic. t. s cstb olitliin the i n o i v i a u a i r e s p o n s i b i l i t y of 
tiie del end£.nt3," 

"OSi：!])^: 

liici cleford^nt 0?"：1：.A between 1 9 2 8 ひ！id w a s , 
eaioni Ouiiti position's hold ； - h i l i t r x y Att£ che in 
L o r l i n (1936) ； iLrJx.ss-しor to しny (Octobur 1 9 3 8 
to O c t o d u r 1 9 3 9 ) ； nc in f i o m Fobi u c r y 1 9 4 1 to 
ふ I)ril 1 9 4 5 . " 

Froxa IX上libit 121 is citJQ tiia follo-,;in£ -vitel dctfi 
rjliec". u：.on by tiie P i o s o c u t i o n : 

"1934 . 5 

1 9 3 ^ O c t . 8 

1939 D e c . 2 7 

1 9 4 0 B«c,k:0 

1 9 4 1 A p r , 1 2 

/.rpointed R e sic. on t Atts cliv； to tilt： 
Impdi-icl Ii.bessy in G-eiar.ny (Cc-binet)； 
In a d d i t i o n a p p o i n t e d R t s i d e n t Officcr 
in Greiiueny of tiio Lxniy T a c i m i c & l He — 
s c o r c h H c c . a q a M t e r s ; 
In r.udition a p p o i n t e d E d s i o e n t O f f i c e r 
in G t r m n y of tht Aiuiy Air Zecc.c u-:rter s 
('7ei Ministry)； 

A p p o i n t e d E n v o y E^trc orc'.in£ r y and 
jiiabassc cior I l e n i p o t ^ n t i r i y in Gernieny 
(Cabinet)； 

L•しsi,ベrieci l
:

ro.iri tiie r e g u l a r p o s t (Cabinet) 

Ai-point^a tna L n v o y Extrcoidini" 1 7 end 
AiuOu. sst uoi 1 1 onipotcr tic. 1 y in Geriiit n y 

(C'-. binしt)； 

Ai";pointou in し d d i i i o n tiie E n v o y EAtra-
ordin'-rj e.nd k i n i s t t r Ilcnirotontic.ry 
in Slov. .kic (Cf binct}； 

1 9 4 6 Feb .19 R o ^ i n c a f r o m th= TS.しulrr p o s t ( C a b i n e t ) . 



(Licison) 
(Liaison) 
(Liaison) 
(Liaison) 
(Supreme Ter Council) 
(Imperial) 
(Thoughv； Control Council 
(Cabinet) 
(Imperial) 
(Ex-Fremiers) 
(Liaison) 
(rix-Premicrs) 
(Imperial) 
(Cabinet) 

The evidcmco fails to show thrt the accused OSHIMA 
ii j 111, i i - • iイ……..•へ- • - - .4a t mum . 議 , • m » . aim - i • ^mrtmm^m^^m^m^^mmmmm^mmmmmw^mm^m 

w£-s ？•) k.:Vm>::-: cf any ero u p z v ~ .：；•?.!.；： at ion % or associat-
ior：. >;：;.. h£:o f'.-ir its purpose ('rey nive war or sny 
ob

 1

::：•• v.hl:/r. v?c s ••jor.trary to inrornotionel lew, 
t -c a • t... e s, or rs u r a nces. 

In support of つ £
v

a g r e p h 2 of the excused O S H I M A
1

s 
Mrてion to D:5 smisg , e r - n c e is to Pv r-agrrph 
p.パ.‘;c (i), ^ppen^ijs: E of the Indictment, which stp.tes 
PS felloes: 

"It is chrrge^ r.ga.'lnst each of the Defendants, 
E S shown by chr； numbers given after his name

5 

that he wps present et and concurred in the 
decisions taken ？t some of the conferences 
and cabinct racrtings hp.Id on nr sbout the fol-
lowing dates in 194-1, which decisions prepared 
for and led to unlawful on 7th/8th December, 
194-1." 

The record disclosrs thrt the accused OSHI! A was 
not present at eny of the following meetings: 

D o c . 
it 

527 of the Record re Meeting 12 July 194-0 
… T h e Foreign Office gave instructions to Ambassador 

SATO Ribbcntrop ssid thst hr 
the least v.

!

het Japan wss rftcr 
could not undorstend in 

n e， 1 9 4 1 
ne,1$..、L 
n e , 1941 
n e , 1941 
ne, 19“U 
V/, 19 
gust, l?4l 
gusc, 19^1 
ptciiiber' j 1941 
tober；, 19^1 
vemocr,19^+1 
vembcr, 1941 
oombcr, 1941 
cember, 1941 

25th Ju. 
26th Ju 
27th Ju 
28th Ju 
30tn Ju 
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Au 
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. T h a t the evidence fails to show that_the rccused 
0^HIMA w?s within the .jurisdiction of this Tribunal 
WHEN the E.cts C O D I D I P I N E D of v;ORC committed, pg rti-
c u l ? r l y c h ^ r ^ e of m u r d e r , crimcs a g a i n s t h u m e n i t y 
"end convrntionrl v/rr crimcs ； but the evidence dis-
closes thst the gccused OSHIJ'tA. vies in Europe Ft sll 
times v/hen the &cts complcincd of v/cre c o m m i t t e d . 

In support of Pars. 3 of thr accused OSHIMA's Motion 
to Dismiss reference is mpdc to Article I, S o c . I, 
of the Charter of the Intrrnctional Military Tribunal 
for tho Fsr E a s t , 

"AKTICLE I. Tribunrl Established. The 
International I:

T

ilitrry Tribunal for the F?r EESt is 
hereby established for the just end prompt trisl and 
punishment of the mg.ior ner criminr:ls in the Fr.r E?st. 
The primancnt sf.rt of the Tribunal is in -"-okyd. 

"Diplompcy is rn instrument of Prace" 
Title III On Intf:rn?,tionp‘l Commissions of Inquiry 
ART. 9. In differences of sn internrtionsl nature 
involving nrithcr honor nor vital interests, ？ n d eris-
ing from a difference of opinion on points of fact, 
the c o n t r r c t i n g p a r t i e s , w h o hrve not b e e n rblc to come 
to on c g r c f m r n t b y morns cf d i p l o m r c y should es fcr rs 
circumstrnccs rllow, institute o commission of inquiry 
etc ^ague Convention of 1907. 

'Diplomrcy is the art, science or prscticr of conduct-
ing negotiations br>t\Tcen nrtions. It involves tsct in 
conducting rny affr.ir. A Diplomat is one employed or 
skilled in diplomrcy." 
Funk rnd gnalls Standard Dictionrry. 

1

 hen matters of grrvc importance threaten the percc 
brtvvoe-n two nations， th^ nrgotip.tions pre ofton trans-
ferred to the principrls snd taken out of the hrnds of 
the rgents 色a ih-the crse: 

"The confcrcncr of thf: Prime Minister of the 
United Kingdom with the Chancellor of the Gormen 
Reich in S e p t e m b e r , 1 9 3 8 , c?nd the ensuing conforc-nces 
of those individuals with the heads of tho governments 
of France and Itrly, nrc illustrative. They ？ c c c n t u a t c 
the. fpct thrt where rgrccmont is ncccsssry in grrve 
matters and immediptc- conccrn as a means, for exrmple, 
of erresting the ..outbreak of e. wrr thet appears im-
m i n r n t , tho normrl instruments of diplomgcy rvsilr.blc 
in the persons of ambrss?dors or others rssocirted with 
the foreign service mpy be supplrntcd by xhc heads of 
the Governments of the Stctes concerned...*.. 
Hyde V o l . I I Soc. 410 P 1222 

H X u s t r r t i o n s : Proposed meeting of Konoye end 
Hoosevolt： 

M e e t i n g s of S t r l i n , R o o s e v e l t , 
Churchill rnd Kirng Kri-check. 

Special missions arc usurlly appointed feo handle 
spcciel rssignments; 

President Trft to the Pope of Rome on 
Philippines Cr.se. 

I t o
1

s mission to Germsny re Abortive Tri-
Pprtite Prct. 

\
 

3
 



The svidencc fells to disclose thet the eccased 
0?J.:.IUA hold cny position m the J":‘pe.nfcse G-ovom-
mont to 'which cny cririimcl responsibility was 
^ttechvid, for c.cts co：.:^: tt^-d. in the joerforuc： nee 
ol' the c.utios ol erf !•： i； but the proof dxs-
Cj.osos tn: 1:c；.ん.s し n h^ocsLn aov wiien all of the 
しct.s coir;1,.j.n.-c

5

 ci n.rし end. tii^rfciore 
1.‘:丄,11..'ル：,-v cl'_ t at̂  r L:iij.t3, Tjrivilug.csc.nd 

on :;t'xo;.-ced m s ol ti z-n una&r the rales 
of int^i j c^r. .1 L r s e t ： , oiro moro 1 ull^ m ^ the 
App^rii"丄ctLcOiied to tnis i.otion. 

«T
;

-m>=s Mlforcl. Gt.rner in discussing trertment bf 
diplo;ui.tic roprcsontuti-vas 土 o l i oい. i n ^ the oatbr^uk 
of .joild 'ti r I: 

"ilJj“丄ニOi' DITLOI.丄TIC FOLLOWING 
THL OUTBKiUi； OP' V.ATt, 

On .vccoant of. tht, inti-nsu bitternssc end oxcite-
iifcnt wiiicii prevriica in soiue ol' the cr pitrls at 
tiia outbro.. k oi tii«, v/c r, tJhb aiplouic tic and con-
sult r representatives of enemy powers Toore sub-
jiictcd to discourteous troLtmcnt s'.nci &von to 
gross inaignitias, in violし"tion of the customary 
i w u n i t i e s . JToctic&lly r!ll writers on inter-
net ioncl hold ti:i;.t diplofiit.tic rcpib sent stives 
t.r.d tntitlt-d by a long-ast•しblisiiefi castoiaary rule 
of..-tfit； lew of D.f. tions to hf V'o thoir aiplom&tie 
i ^ u n i t i e s snd privileges inspected t fter tha-
rupture of d i p l o ^ t i c rtvlations end until they 
上uiv.し fee d. ison.--bio time to ;iithc!rEV/ from the 
cneiuy country t-nd rbturn to their own l e n d . 
Durinへ this pciiod thoy ci+し entitled • to pro-
tection し]id respect, and it is custoiiisry to 
pro'vidi) sjoci；.1 facilities for th&ir trans-
portation to tho frontiei of the country from 
viiich tiiuy ru wither i n g . If, of course, e 
minister insists on rcaiuiniiig in thb onamy's 
coantry lonvoi til.-:n is rt&sontbly nt-c^sscry 
for xiiLi to »vitiidr.:.w, he loses his diplomatic 
i ^ u n i t i ^ s and m a y be ^ d e prisonei of vvtr." 

Gr-rncr Intsirnc" tioru.l L m end the "orld 
V o l . I , P 39-40 

“ in tiio Unitし—d StLtcs i. foreign d i p l o ^ t i c 
rci.rcsontL,tiVL. is ? ccorde,ci ths i n a n i t i e s , 
privile^^s, end exomptions to \viiich iiw m r y be 
cn"oitlod by inttoinctionr 1 1 ? v / . He is iiiJiaune frora 
the criiiirii 1 r.nd civil jurisdiction of tho United 
Stt tof .nd Cc.nnot be saod,しrrtstレd.， or punished 
by tiie l.AvS tht,rtol；ho is exempt from ttiStifying 
bbioxe fny triban：1 v.^.tw-ver; his dwelling house 
ana .^oods end tilt. ^ xchiv^s of his 丄aission cannot 
bo entered, st；.rchud, or d^tf ined under process 
of In or by the loc.1 authorities; but reel or 
p-orscn. i r;roporty atla by him aside； from tht.t 
\viiich pert: in.s to iiim r、s e. public minister is 
subjeet to the l o c レ 1 . The personel irimunity 
of c diploma', tic re'sprite.tivo extends to iiis 
iiousoiiold, nd cspcciclly to his S w c r e t M ie's. 
Gtn^r lly liis sbrvr.nts sii. re therein, but this 



Continued (2) 

is n o t こ.1;,こ.ys t h u c s^ uh^n こ.:rし c i t i z e n s of th.0 
Unit-d ^tc ti,s

a
 'Thu st'-tut^s on thu subJoct sr^ con一 

to m o d . in Sections 4062-4066 ol the Revised 
St,, outes ；. ^ „ , ." 8v-jci-vt,.ry L n o x to tho S p a n i s h 

Iし 
.inistor (Id-no y ^-..ji.n^os) 9 7

3
 c

T

： n . 1 G , 1 9 1 2 , 
^opwitiuont oi" 3t. t o , r i l e 7 0 1 . 0 0 1 1 / 3 • D i g e s t 

of ェ n t。in ? “ 。 ！ ! ： 1 L.:‘v. H【do i t i i V o l . I V， r 514-15 

"Doclrr od "tcr-otL ry r:oll,in th.. coarse ol n 
et. t^iiiont ^ i.ublic on Doc^iub^r 6 , 1 9 3 5 : 

iwiUii丄"ty ot c al 
r しSwnt. ti-ves c :iu 
tontion, oi uolcst-
TH^ ム o c e s し I T Y oi w.iich LL.S lor 

7 c. c c i o d i t o u l o r ^ i ^ n ciふ.low t i c 
t/.oir st.:.its fion ：' rrost, dし一 

tier, OI i.ny EOI t IS こ prcctico 
.ny c^ntiu-io-s b し on 

univorso..lly rocc-ni^^o by civilizod nc t i o n s .丄て is 
1 urtlifcrAiorc i 1 or.-o£；t：. c 1 isi;-jd princi-'.l^ ol ir.tor~ 
nctioni.l1こ-

..v to t h ^ ム. i ^ i i cこ n 0-ovorn^iv.nt ii乙s 
s i n c o tho レ、.i•.丄lost d ys of tia^ r e p u b l i c とtt ciiod 
thu iLi^ort. nevj. T h i s is u'vidun'b f r o m tiio 
H c t tu.^.t I'^a.；!,1lo. isl, t i o n \r<...& oni-ctod o n tiiis 
subject by tiiu Congress in 1790 carirz, tiio lirst 
adJiiinistrc 1 ion ol Xrしsiレニnt .い,nif-.inマton. 

It s ho ale bo obvious til:•じ tiiし iiiiti':.£ipor od conduct 
of oifici-1 r d ： tion? b^twein counci ioS no. t.io 
cvoicv.nc^ or fiictior. ..nu .uisur.ast..r.din£s v^hicii 

.y lf—a to serious cons-caoncws 〔 r•リ do].ond^nt in 
ムしi.pur.- upon f；. strict obtorv .ncc. oi tlio l;.w 

of m: tiers rein ci；lo“:.tio iii^iunity. If し 
じi.し to in ： position to 6.丄ユ•： n.d ...ropur tr^-tiucnt 
of our o,;n r j^rcso^it. t i v ^ s cbioこ.5， ；c iiust a c c o r d 
s u c h tro. "LiSont to foi v-i^n r jpi、sしnt: t丄v-s in t h i s 
country,こnfi this 3oVii:nri、,r;t s no intention of 
d^pc i.tin:., froi'i its obli-r t i o n s u n u o r i n t u r m tioiicl 
1.'；/ in tills r^spoct. 

エntしrrr-Ttioiv.1 L-vv 一 C, C . Eydc V o l . 2 P 1267-S 

P o r 1'urtiioi ivi。i.し-riCu s。。L.nl^y 0. t u d s o n -'Ct ScS 
on Intern: tion.':1 , 2nd r...」'。s 778 to 308 

'し-L - B i ^ . S : GRL:_L I^nTLZ3-]lS. As .. o o r.SoQUiaco o f his 
b c i r 2 tiio p ^ r o o n - 1 r«.jr--sc.nt. t i \ c o f ais rovoi ^ i g n , 
or, in tiie c-.sし of c r^: ublic, of tno ^nole p^oplo 
ol' ixis country , . n •.し b.. ss し.aor is し ccord し g spoci.1(lis-
tinction." <. 

Intwin-- tion 1 L . :切 - C . C . V o l . 2 I 1309 

"OI.nTIOi
7

 O F ^ITOIJ-IIY 证 マ 丄 L CUSニIT3 M t h 
dî .lo:.i...tic ..^onts thus し丄 . i s t i r。 .t cl....ss, oi 
co^nizod 1 n^.ats, :jut ‘ at. of ンoレ-りr, 
tnu Constitution of ta^. Urit^u St- t^s ii."Uv.rVv.nos 
to 1し/ tho i'ounci?.tiorx of "fc:ユし-ii oj-poi"fciiiont under 
t.nis Crov^ir.r:iort, in tliuEo '..ores: 

'The P i o s i d o n t sh^ l l h.-v^ j o w c r , by :nd V;ith 
tto • c v i e - i.nc c o r s - n t oi t.i^ S。rハてり，to a .kc tr^..-
tius, pio\ t^.o-tnirds of "tl)レ S^r tors proS^nt 
c o n c u r ; . n u ムし sii-11 noニin - "t レ，：；r_d, by ： nd v. ith 
t h o ； ci-vico nd coas..nt oi thu Son：-to, . . p o i n t , . 

dors ' 



ortina^d. (3) 

.tion..I L n — Ch.-.s. r. F-n.-.ick 2nd Scl. 

2. nl«-y 0 . Hudson 

‘-.ムt tiio p r ^ s ^ n t tix'io, vhu c m ^ l a i i l o i ^ n c o butwocin 
' - . r .ム s s ' c o r ...na c. i..inistレr is onレ of i . n k c n d 
pr^cuduncw. Ir- conswcuor.c^ ol his t>レin。 tho pri-
son. 1 r^-proe--.r.t. ol h i s sov-.rじi.gn o r , in tJi^ 

c sし of . r e p u b l i c , oi tiit. v.Lolu _p。oj:..l.メ of h i s 
c o u n t r y , A,.しレ s3•‘ t o r ir； ‘ ccord.^"d s p ^ c i . 1 _dis-
ti r" c t i o n . 

�丄 XI。 tiu. U n i o n of Soutii ixi.iic。， 
r^cuostod tii

1

 t tニり D^p- rtiu^nt l umifcii him witii.ny 
Cul initions ot ”dii、lom. tic :..gwrt

;

' cono ir。d in 
•A.一んlie: r.l。v: ir_ cor.n^ction "viith d i s c u s s i o n s v.'hlcn 
ho “た r

:
 L. vi：!^ v.ith th,. 'Soutii _.lric、n D 、 r t ^ ^ n t of 

Ext.:.rrrl A i f i r s — i n rレだ rc to r 1 m to " ^ - l i n o .. nd 
Trovidw lor tliv. unities of thu Di:.lot. tic iljしnts 
e.nfi C o m u l r Oi+icoxs of Otx^cr St. t-® in tilし Union." 
T^u 以ぃふ itiiî x：t r c j l i o d ごh t and-.r t h - , 1 VrS oi. tiiし 
Unitしし St.もしs :.nd st. ru.ing i n s t r u c t i o n s o f tho D o -

1 i tuior.t t:iし Io.i.lo?,ir.c persons v.^r. d.ン。：じ」<1 to co‘ui 
v.itaiin til. c^rinition ot 'dijloi：! tic o l f i c - r s

T

: 
.0 ££. dors, , Ex or L. ore. in' r y , r.iristors 

I l^nipotont i: ry
t
 ..inistoX3 L^sio ^r^t, Co,:'ュuissionci. s， 

Cn. r^.-s a 'J-.i i ir^s, Coims^lors, A g e n t s , nd SuCi-w-
t. oi 】iib“ssi-。s ： ra Log' tions. ' It dcv,d： 

'You shou..d
 1
.oint o u t , i i o wし " t i l t wiiil^ ktt chしs 

I - no.し incluu^c. in. t l ^ foi a^l i n i t i o r tiiv.y ^n j o y 
c..iおlo丄... t i c i ^ . i i i r l t i n tiiis cour;tiy inclaair.^ i r u u 
ノ’-し:i:.ンi.i〜‘ilo._̂ t c.nc； f o r し1丄 hvt.—nts .ncl i.urpos^s 

• i-o . tsi丄il t^d to o t n o r aipiOit^ t i c o f i i c ^ r s . ' 

"Oi tjio ^cxi^r,1 subjoct of diplon tic oliic^rs, s。し： 
i ̂ 11 ̂ .r . rふ Hudson, Col丄 action oi Li;; Io.a tic .ind 
Gousul’ i L .3 . nc Ko£,ul. tions of V- rio us Countrius 
( I y 3 3 ) , 2 V o l s ; tnv. I'v. rd ui I t conv^r.tion o n f

Di\.loii. tic 3.1 i " v丄ン s - r,.cl Iiiu;:uniti-,s', 26 A . J.I.L. 
5?upp. ( 1 9 3 2 ) 1 9 ； O ^ d o r , ^ u r i d i c 1 ” s。s of Diploma tic 

unity (193O ) ； S to\», Guia^ to Dillon tic IT- cticc 
(3rd Sd.

3
 L o n d o n , 1 9 3 2 ) . 

ね c o n u t i o n or: oiploi,. tic oliic^is s . doptod 
...t 11 Ui. 

ru. in 1 9 2 8 . oixth Intern； tion 1 Confer^nc^ of 
iui^ric r： St. t ^ s , 1 9 2 S ; i l n . 1 A c t (L b. r /， 1 9 2 5 ) 1 4 2 ; 

“.J••エ.L. S u p p . ( 1 9 2 S ) 1 4 2 . Tiiv, U n i t e d Str t . s is 
n o t p- r t y , 

— - し -

lonc-^-st Dlisli^d ^ r i vilogv.e .. nd itrし.unit i t s 
conco-uod cy st tしs to i c r w i ^ n d i p l o ^ t i c しnts 
:

r、メ n o t レ n j o y し d cy c o n s u l s in 1 X.tVvj Q o "： I' o .リ , t i l wT v̂  
b しIH:' J- o i. ^ T�-) ..••.し.L c h r c t ^ r t'lL.cnm

0
 to tiioir 

Tnus it is ocic. ivwd th- t tho Constitution, specify-
. : cors" only, s り A ' . m p l o S oi , cl^ ss, cm-

i.GV,つrs tiio i r^siv v nt to f-^v.oivt th^so 〜itiiout 
Kin。trio 丄:oir tムし！it o i tiioru f u b j ^ct • • • • • • • to t h o 

wAi^w^cy o i . n ' atnoi
J

 ziri.̂  ct ol Con^i oSS •
?T 
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Continued (2) 

Intern, tion: 
F 1 6 9 , S u e , 

G o o . G . '..ilson 3rd S d . 

"Curt, in p e r s o n s : r。 by pr
-

 ctico ^Aornpt f r o m i'or^ign 
j u r i s d i c t i o n , . i:d こ 1.、一 uncial" tiiu . utiiority of thu st- to 
to v;hicii tii^y ov/w .ll^gi. n c o , . s in tilし c. So of c. 
diploniu..t . nd tlio p e r s o n s c o n n ^ c t o d with his s u i t e ” 

I . レ 1 3 2 - W i l s o n Intern' t i o n . 1 1 vv 

" A c c o r d i n g to ム r t . ニJA
7

エ of tho H, ̂ U o C o n v e n t i o n of 
1 9 0 7 I'or th し cif ic s^ttl^xn^nt oi. int^in- tion;:l 
d i s p u t e s , ^loiab^rs of .し!！。 t r i b u r . 1 S 1 c し。 d f r o m the 
p^rricnont c o u r t s i i 1 1‘I n thv. o x c r c i s ^ of th^-ir 
d u t i e s '.nd out of tiiuir o'/.n c o u n t r y ,レ n j o y d i p l o m c t i c 
j r i v i l ^ g o s nd. i m m u n i t i e s ” 

H y d e - P 1 2 3 2 V o lェェ 

f ,

In 1 9 3 3 , t h ^ D-p. rt:j.nt of St. tc d^cl r ^ d th t 'una^r 
c u s t o m r y I n t ^ r n r t i o n 1 L.-vv, diploai. tic p r i v i l e g e s 
:nci iinznuniti^s ''.rレ o n l y _conf-rr -d upon ‘；；-ll dof in^d 
cl:ss of p e r s o n s , n

r

 m o l y , thos^. v;ho r ̂  s^nt by one 
st:.tu to noth.,r on dip Ion' tic missions'.'‘ 

Hyd w - r 1 2 3 4 V o lェェ 

: ;

It is signif ic- n t . ..,. th. t : m o n g t h ^ r.ulしs in w h i c h 
st tv^s 、no th.ン p o l i t i c 1 ^ n t i t i ^ s wJiich proc^d.>d. t h e m , 
h. v^ sine、ン th^ レ..：rl丄レst tiiuしs bw^n ro；'ay to ..cquicscc, 
w t r ^ thosw pレrt i n i n g to tli。 tr-v. txa^nt to b。 ！ ccord^d. 
diplomf "tic oliicレrs," 

H y d o - F 1 2 1 1 P: rt ェェェ V o l I I 

A r t . 1 5 一 Dr .ft C o n v . n t i o n of tho R^Sw： r c h on 
エ：atし：rr. tion 1 L w 

n ^ m b w i of :. m i s s i o n , t し.^rab。i of h i s i xnily... 
is リ n routし to or t r o m his p o s t in tii^ r^Cuivirig st t^ 

third st t^ sii.11 p e r m i t his tr .nsit nd sh.1 1 
ccord h i m durin-? thし tr n s i t , such p r i v i l ^ g ^ s nd 

iiiiniunities s . r ^ n ^ c ^ s s r y to 1 . c i l i t tレ it “ 

上：udson GL SoS — I n t e r n tiorr 1 I n - P 794-5 

Axt.19 - C o n v o n t i o n on D i p l o m ' tic O f f i c e r s 

"Diploid tic o f r i c ^ r s .. r- oX^mpt froiu 11 c i v i l or 
criniin：1 j u r i s d i c t i o n of thv. st' to in i/viiich t h ^ y .ro 
ccr-uaitod ； t h ^ y m: y n o t , oxc in c s。s d u l y 

‘atiio.riz^d. by t h _ i r g o v ^ i n m o n t w..ivo in皿unity, bo 
p r o s ^ c u t ^ d or triod u n l e s s it b^ by tii^ c o u r t s of 

i n t e r n t i o n - 1 L w - G . E . E ok-orth. 

• 3us 393 - 394 

”(し)Diploiri'.tio •：
 a
^ n t s ol th^ f i r s t r .nk, mb-: ss： d o r s , 

log；; t o s . n d n a a c i o s ro t h o c r o t i c : l l y hold to r ^ -
pr-uS<-nt tho p e r s o n ‘ nd ra-. j^sty of thu a c c r e d i t i n g 
s o v o r ^ i g n . ?."n st. t^s r e c o g n i z i n g t h o pcj：1 suprしm: cy, 
tho 1しg、l ti^'cs mi y bo ら i v o n p i c c u d ^ n c c in 
t h o i r cl_ 33..

r; 

1 L: w 
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Continued (2) 

" I j : . iTolin-iiiuyeen, Secrat. ry of St. te, in 讽 ， 
cocl rod. th t it v/..s m historic.1 t ...ct tii t the 
so-c llod person.1 iopr^s^nt. tivo clx, i cter- d-
iicrin^： to . n ： mb: ss' dor v»; s coiap;.title ^vitii tiie 
ryprt-sb;it .ti-vs of " republic,......xca rdlbss of 
ivhou tiiu inb'SK Cor is supposed to r&pres„nt -
•ciaerし ゾ ins tht. cora>;-'i" tiv^-ly eiiir:le question, 
tJior hu is t n

u
 represontr tivu of tiiし Iresident of 

of tho poople, ho is in f'.ct, both " 

F 》 1 4 7 - Lr.sis for Di^lo^. tic IL^Iunity - Ogdon 

"
T

"ho ecipoints, end how is the Foreign Servicr entered?" 
M o o r c , 632，Hyde 4 1 8 , "'ilson 60 
U . S . Constitution, Art. II， S e e . 2 
U.S. C o d e , 1926, tit. 22 
The Amcricrn Foreign Service； Gcnerrl Information 
Shsw, The Foreign Scrvice rnd How to Prepare for 

It
5
 D . S . Press K r l p p s c , N o . 4 2 7 , D c c . 4,1937 T

. igmorc Pert i 

， h c r t o n , I, 92-98, Moorc, ?F 660-666， 711-714 
1:y6c, P 4 - 3 - 4 3 8 ,

 T

 ilson PP ヲ4， 65 
U . ^ . Code 1926, tit, 22 PP252-255 
U . S . Diplorartic Instructions 
Ka.rvrrd R o s o c r c h , v o l . I I ; also, A. J. I.L. 7 X V I , 

S u p p l . 1 9 ？nd 193 
“igmore Part I 
J e n n i n g s , The Caroline rnd KcLeod Cases

5
 A.J.I.L. 

X X X I I , 82 
‘igmorr Part I. 

C'.. iiiDI id .6 1, 

til- ir own countiy.'‘ 

Hudson C:.scs - P 799 

CorxC^rnin.：. Biitisn Coxuinonv^ 1th of rations 

"Diploj-：tic rol .tion.'-iiiy s born in iin
0
l n d . 

1,1 ty ol' July 1 4 , 1 5 2 0 between Iloniy V I I I end 
Gii. 1 los pio-vidoa til.t ，、.n , mb

1

： ss' cor in ordin. ry 
sii.11 x-wSi'. e in both .ZingdOins lor confio-enti:1 
coiiiiunic tions' .

;r 

Proin 1522-25 Rieiir rd J ce rssicVod in Venice with ths 
titlu 'Xinr's • ^b' zsr dor in ェ 

3 Liplox,,. Lie riivilegt 
J'oum：1 1929 1 " 4 4 1 



• The. evidence fails to sustain thr chfrgcs con-
t?inod in the I n d i c t m e n t , but it d o e s e s t a b l i s h 
t h g t the accuscd O S H I M A w a s the p e r s o n e 1 r e p r e -
sent?.tive of_ the Sovereign of Japg.n and thg.t his 
rets were not personal but tho ficts of state, 
therefore not punishable： under internet ions 1 l a w 
by virtue of their very' nature. 

"As a consequence of his being the personal rep-
rcscntptive of his sovereign, an Ambassador is 
accorded special distinction." 
Hyde - Intern?tionel Law V o l . I I P 1309 

"....An smbessgdor is the highest rank of diplomstic 
agent and is considered to be the personel represent-
stive of his sovereign or the heed of his state, while 
the minister is the representative of his state." 
See Digest of International Law-Hackworth 
¥ o l . I V P 394 
Also

 r

 ilson on Intrrnational Lsw-Diplometic Agents 
P 169 (A) 

"The privilege and immunities of diplomatic agents 
arc so well established that few questions erise in 
connection w i t h the head of the diplomatic mission 
or his subordinates the more practical principle 
of recognizing certain definite exemptions belonging 
to the diplomatic agent, based upon the necessity of 
securing for him the fullest possible freedom in the 
discharge of his officipl duties," 
Fc.nwick Cases on I n t e r n ? t i o n a l L a w - P 6 0 5 

A r t . 7 The officiel position of defendants, whether 
ss heeds of state or responsible- officials in govern-
ment denp.rtments, shall not be considered as freeing 
their,, from responsibility or mitig?ting punishment. 
Nurcmburg Charter 

〃 

Compare with neither tho official position of the 
accused at ？.ny time of en a c c u s e d , nor the f a c t thrt 
an accused acted pursuant to ordrr of his government, 
or of £ superior shr.ll OF ITSELF be sufficient to free 

ceased from responsibility for eny crime with 
wiiich ho j s charged but such circumstances 
T o k y o C h e r t o r 



Diploid tic 
Vol I Ch "V 

Consul'：r L ws - F-ll。r, etc. 
13 

6. Tilし L,-vidbnco i ils to siio- ； th. t s ：". diploa..tic ‘ ^^nt 
oi p- n th^ ccuscd O S u L ^ rccwi-vod instructions to 
do : nytnxn-,; vvhicii V/- s beyond custom ry diplou: tic 
D r o t o c o l , o r beyond his ' uthority s ArnlJ ss. dor:_ but 
h' ！= ost blisli^-d th^t ^11 n ^ o t i .tions - nd instructions 
•wしi.しin cord'oiT. nc- witii tho est. blished rolic/ of 
J...P n .nd. in conior!:じ ncし with, tho v.s of J:p . n .nd 
wlxh InL^rn tion/ 1 Lこ 》v, 

TIiE DU
f

rILS Of iご Ai;3/i3S^J)0R ニI上 
0上‘'ALL 厂ム1_I0?

T

S， i O K K X ^ L E： 

"Diplora tic が n t s h v^, within 
vhich n y . r( 
p^rlorm: 

ccioaitud, four 

( : ) T o し s t . blish nd iut 
botvwoon tii-j ^ov^rniuont 
nd tlic £>〇々りinムlent -nd 

try; 

O U T L f E D L Y THS LiJ.'S 

thリ countiics to 
m jor 1 unctions to 

in friendly r^l.. tions 
of the- United St. tcs 
pcoplo ol th: t coan-

(b) To koup tiie Ain^ric- n Govレ;rrunしnt promptly 
nd ccux- t^ly informed r.じg rding politic 1 
.nd しconoiiiic dovolopjiiGnts 、bro d .1 footing 
its int^r^sts; 

(c) To uiit^nd. protection to A u ^ r i c n citizens and 
to projiotG just A m c r i c n irit^rosts in 
proper nn-r ； 

(d) To intoiprut 1 itnf ally tiio vic.;,̂  oint of tho 
Aaしric n Gov^rriiii^nt in question :.t issue. 

Diplo.a. tic ofiicbrs h- v^ to do"1 w i t h tho officers 

of' tho governments to \»iiich they • r^ • ccroditod 

Sot DiplOiP.' tic -nd Consular L"v;s 
Hudson - V o l II P 1253 

Ft-llur end 

2. His L jesty* s dipl am- tic r ̂ pr^sont tivc, is, subjcct 
to tho control of' the S^cr^t. ry of St' tu, Vostod with 
i'ull utiiority over consul r oificos if the in-
structions bo ra int.^inod. tii^n xaust obey them. 

Fo しム p r e s s instructions of diploxn tic g-^nt the 
Bib' ss-しor is sot o u t . 

O K U A A r t . 5 . Mib; ss dors, etc sh：11 comply 
with, instructions of tiio iuinistry of Foreign Affairs 
in p^i 1 onairig diplom- tic functions bot^u^n Ciiinr. .nd 
tlio nations to vvhicJi th^y rし ccredited nd in 
supervising raciibors ol th^ St ill' ..nd Consuls undor 
tiioir jurisdiction. 

A r t . 9 . Att ciiv.s sli.11 comply w i t h th^ orders 
of thoir superiors in hc.ndling correspondence， m- king 
invustig' tions •‘ nd m king r e p o r t s . 

Id V o lェ r 21 

d
 F
 

n
 

一 / し -



Continued (2) 

U.S.S.K, Fl^ripot^nti ry rr•しs-.nt tiv^d 
ccr ^ d i t t o f o r e i g n &.ov<_rnm^nts, s i i 1 1 bo roc 1 1 wd 

.nd ipoint^d by decision of tho C^nti"1 Exucutivo 
Coiumitt^v. ol tho U.3.S.k l^tt^rs conferring 
full po\;ors on chiofs ；. nd members of d^lcg. tions 
Xpointed for r.c~oti tion nd conclusion of tr-o： tics 
siiII bo signed by tiiu Fi^sificr丄t nd. Sccrut ry nd 
countersignじc by tho Fooplos Commiss. r for Foreign 
Af'f irs. ro specific powers or instructions 
cov^r^d. 

Id. Mol II F 1196 

I
T

ST]-:SIi;.I"DS Eolor-^ 1 。 f o r th^ir posts, the 
Chiof's ol our pornr ncnt i'or^i^n Biissions will rocoivc 
tho nuCoSS' ry ecrvic^ instructions. 

Id. Vol I P 62 

For siLiil.-r provisions under j p ncso L レ s u ^ 
noto on デ/"10. 

Duties of ？ diplomat? 
U.S. Instructions to Diplomatic Officers 

igmorc Pprt I. No. 39 



7 . T-b.̂  c v i d o n c o i ils t o siiow t h t th-^i ̂  s n y しxfoc-
.じiv^ c o l l bor" t i o n tiio lor -u n nd u p n じ s し 
Govレi.r

U
aしnts， o r xuilit r y or n v 1 f o r c c s ； b u t p r o v e s 

th t "tiiし r、ノi t i o n s h i p b c t . ^ ^ n tho t ^ o rv t i o n s w ^ r ^ 
crし t,6. by tiレ t i ^ s , ^r..^iLonts, nd H i . n c c s , 
o D t ^ d i n t o tiiiou..」h "ciî  est blishしd govし:rnmont .1 
ch nnしIs. 

TIJI.::TY 0ァ C O : . ニ m i C T l^AIG•ふTlOr 20 J"uly 1 9 2 7 t 
T o k y o . Siし.n^u by F o i o i g n l.inistor C-iiciii T ' n 
f o r こ p： n ； • nd Axab ss: d o r So I f loi n y ; 

rムCT 25 . 1 9 3 6 . t E o r l i n , 
S i ^ n ^ d by Aiab. ss c o r Lintoiuo Hush：: k o ji f o r J. p. n ; 
nd ss c o r J". V o n R i b b ^ n t r o p f o r G-orra' n y ; 

F E 0 T 0 C 0 L ZZT；.!；]^ JAPi.!', ^ S C X ' T A ^ B I T A L Y 6 r o v . 
1 9 3 7 t R o m e . Si3'nレd b y Auib.. ss c o r L, s ‘ k i H o r t . 
f o r J. p n ; b y J . V o n R i b b . n t r o p f o r G^rJi n y ; '.nd 
by i o r ^ i g n L i n i s t o r C o u n t C i . n o for エ t . l y ; 

CDLTURe.L ..-.GR:-」:ZTT 2 H o v . 1 9 3 J t T o k y o 
Si^n^o. by F o r e i g n ン.inist。:r H. ciiiro Ai.it for J p / n ; 
n d by Ai\-.b ss dor Sa^/.-n O t t f o r G^r.ニr.y; 

THJ-I'^I.TITI； F A C T 2j_ S ^ p t . 1 9 4 0 r..t B c i l i n . 
S i s n - d by A m b .ss c o r 5‘ baro i:urusu f o r J p n; 
by l

;

o i o i g n 丄、.inist。r J . V o n Ribbor.trop f o r 'jcr；./ n y ; 
•nd. by F o r o i g n ilini st ̂ r C o u n t Ci' n o for Iti.ly; 

IB.0T0C0L GOrC^Iv： r ' G TIi2 STLロ:I0!T T E E iJ""TI-
C0,Jr

r

JT_^r Pょ-CT Sii.n^d by ム m b . ss a o r -xiroshi Oshiirr. 
• t Bt.il in on 23 F o v . 1 9 4 1 . i . p p r o v w d 21 r o v

 t
 1 9 4 1 

t T o k y o . F o r ^ i ;,n Linist-^x V o n R i b b ^ n t r o p s i ^ n o d 
f o x G-iiii： n y ; 

TT.::」.
r

丄 Y と-J•パ.
T

, G::TJ ム”Y A T L I i
:

iiLY -、
T

0 
SUFJ.JuiT二 ；T:ニ.. CL ： A p p i o v .d t T o k y o o n ？ D ^ c . 

1 9 4 1； s i t n c c by パ i r o s i i i Oshixa o n 1 1 E ^ c . 1 9 4 1 
土 01 <T p n ; nci by AJib ss dor A l l ^ r i f o r It l y ; 
rid by Lir.ist^i "Von Idbbuntroi- l o r Goixa. n y . 

I)レciu^d foi J. p n ‘ t rri^vy C o u n c i l I.^wtirig r ^ -
^ o r t o d t p go 6 3 5 5 of o f f i c i I r e c o r d； 

...IlITiJA'" T G-wiiu n y , ^ p n nd エ l y 

1% J n . 1 9 4 2 • t B e r l i n . 
3i亡.,nwd by ム c i d i r 1 Fc.okuni I—o^ur f o r J p： n; b y 
Groiir 1 Ic'.lira B nz. i l o r J". p:-.n; b y Gk-n。i 1 
il^-it^l i o r a^rra- n y ; nd b y niv.n^r i L r r

r

 s f o r It...ly; 

iCOFO：' I C i i ) L E ! K
T

T Gリi-mて:ny • nd J p n 
20 J n . 1 9 4 3 . 
Gioriod. by Ai:ib ss aor Oshixu I'or J" p. n • 
x.inist .,r 〜on r.ibb^ntrop f o r G-oriai.ny; 

m ユ ー C O I X ' J J Z'G- c o t y l i g e t s GりIt 
:t L ^ r l i n o n 1 0 tTuly 1 9 4 3 . 
.3i。rんd b y Xinistしr S h i n S- kuirr. fox J p 
:,inist。r Six f o r Gしrur n y . 

:t B e r l i n 

•.nd by F o r e i g n 

n y 

n； 

n d J p： n 

n d by 

”エri Intじ；cn t i o n : 1 L w , tr.。. t i c s b ^ r in somt- r e s p e c t s 
c l o s o • 1 1 l o g y to contr： cts of' I；unicip 1 L..v/ 

ti-.o t i o s ii Vw b o r ^ s o r t ^ a to by n tior.s f o r tho 

1 -
— / 人 



Continued (2) 

protection oi promotion ol' m:.ny int'-r^sts- st tソs 
h v ^ obIi

:
^s,G to do i.1 tĥ 丄isりl*v、.s by two 

or ir £ニ 11;;rou
:
.s, t tiiu coLirnuiiity of r. tions s 

i:i s しリリn an. fclo to do • Sine.ン "Gilo c�リエ ̂ nsw of 
n tioh 1しムis

-

ししr...co is tiio prixj.' ry int.rust of uv^ry 
st t^, th^ xaost iiaport： nt h vo L>ししn thosレ ol :.lli nco 
by \'.'iiich .tii。p .1 ti'. s h v:, , tto^iptud to r'.cur-o xiî  sur、 
of i r o G w C t i o n . .... .for timsし1で、.s v,iiicli tir^ coluiiunity 
of n tions, in its レxistir!,n st tレ of org' niz^tion, w.. s 
un Dl^ to 1'urnisii," 

T^xt - Intern tion'1 L w - F 326 

"Intern t.ioir 1 L w ii：s long r、cognizリd r s ono of th^ 
dif-.tinfuisiiing t ^ s t s of i r t o m t i o n . 1 p-r£on:.lity tii-t 
tho st. tu p o s s e s s i n g it should b^ bio to contr ct 
fr^^ly viith oth^r str.tos. At th^ s lu^ timo it h s 
r ^ c o ^ n i z o d tii t so"v^r-t-ign st t o , or st tc iiolaing 
full iioiib^rship ir. th^- coinmunity of n t i o n s , .u： y s 
：.in tt^r. of 1"ct bind itself by ono tr^ ty not to 
<-ntv.r into notii^r tir t iui£,ht h v-. the of f ̂ cts vvhich 
tho p. rtiv^s til：t it v.'ould b.、 

Fwn»-ick - r. 331-332 

do sir bio to pr-o-

Tiio d i s t i n c t i o n b ^ t w ^ ^ n tr ̂  t i o s b、ノ r.s m^-roly to th^-
naiubu-r. Intern, tion 1 L % knows no f o r m 1 cl ssific 
tion ol tr�ソ ti^s. 

F ^ n w i c k - F 330 

"I. i ior to d^^^lop.i^nt of. m o d e r n c o n s t i t u t i o n 1 s o v ^ r n -
^ n t s , th^r^ v»' s clo r r ale of intern t i o n . 1 1 v; th. t 
"ci"̂  g ^ n t s d..J. jg tod by tii^.ir govornjji-nts to n ^ o O t i t^ 

tr v. ty -‘丄 ust xi Vu full s "uo conclude binding 
•* g i o - m o n t . S i n e。 th.^ d e c i s i o n of tii^ I on .rch vい s fin 1 
1loni tho st na. oint oi dcuレンstic 1 vv i"u s only nwC^s-
c r y ior n i m to utiiorizo tiiり• .：-̂ nt to :. ct in iais n m し ， 

rd ^ r u u ^ n t s Dソ rin」.:」th^ sign tur ̂  of tilゾ r g ^ n t b^c rac 
binaing fortirwith." 

i'。rrwicii - I
:

. 334 

r

oto
; T

 All trレ.”li^s must b、 •ovrovwd by t h ^ Privy-
Co ancil in <J p. n , previous to t'i^ir signing by diplom- ts, 

* チ ェ n j' p
 r

. ， i i tr,. tios r^ concluded by the 
Emperor tiirougii his pl^nipot^nti xi^s (ムr.ticlし XIII of. 
J p n^so Constitution). 

v^ri.1 £ ： ncticr. must b^ obt in-d bv.1 ore signing. 

Si“p-ror nust consult tho Irivy Council b^forJ giving 
his s net ions. 

A r t . X I I I provides: "Tho K
r

ap^,ror res w r , urkしs 
p し‘ Co, “ nd con eludes v rious tr し.ti...s. 

A r t . V I oi tho Iinpvンri 1 Ordir." nco on th., org...niz. tion 
of tilし I r i v y C o u n c i l : "Thし J r i v y C o u n c i l sh 11 iuld 
d^libui. tions nd prus^nt its opinions to tti。 Smp^ror 
lor his ciocisions on tiiし and o x - m e n t i o n しd iH' tt ^rs 
6 C o n c l u s i o n ot ェntフエn. tion 1'Trじ ti-^s. 



g, The oroof fails to e3tabli3h that any of the ects_com-
niainecl__ol' in tiie i n c i c t S e n t vvere 'perroraea'~riT~a""Maimer 
confrarf'To T ^ W n j a ' S r o n a l ' X a v ^ a n d "cfust'ora'f UITtT"tTtie"TSlj't^ 
prove that the acts ooraolaj.ned ol'" were perforxriecf in "tEe 
manner required" ancf prescrioea for_ -Diie conJucT~5f am-“' 
b a s s a d o r s In irTE e m &Ti on a i ""re I at r5nsnTps~~&y' Xnt'erriatT on a 1 
Law ana custom. "‘ “ 

% 

"The functions or duties of tiie diploraetic agent are 
primarily deterinined by the nunicipal law of their home 
states...a group of functions brings the minister into 
di.rect and o f f i c i a l c o n t a c t v d t h the f o r e i g n -government. 
Here International Lav; intervenes to prescribe certain 
rules of procedure and to impose certain restraints.,« 
in the interest of proaotin^ cooperation and preventing 
friction betvv'een the tvio corntries.. *. t 

T ,

In no c a s e m a y ths cliplonatic r e p r e s e n t a t i v e n e s o t i a t e 
vdth any other officer of the local government (than the 
foreign iainister).... 

•'In persuance of tiieir function of observing the progress 
of events in the country to which they are accredited, pub 
lie ministers are forbidden by International Law to inter-
fere , w h e t h e r by word or deed, vi'th the internal political 
affairs of the local government..., 

"Dioloaiatic etiquette likewise forbids public ministers 
to correspond w i t h the press upon matters which are the 
subject of o f f i c i a l c o ^ u n i c a t i o n , or to p u b l i s h a n o t e 
or dispatch from their home government before it has been 
received by the foreign government, or to publish corres-
pondence vath the foreign government without requesting 
it3 consent in a d v a n c e " . . 

"Once appointed, to his post, International Law prescribes 
tiiat t.he diplomatic agent shall be armed with certain doc-
ii:.nents w h i c h are the c r e d e n t i a l s of his o f f i c e . A " l e t t e r 
of credence" addressed by the head of the state sending 
the minister to the head of the foreign state, identifies 
the minister and designates his rank and the general ob-
ject of his mission; at the same time, it asks that the 
ninister be received favorably and that full credence be 
raven to what he shall say on behalf of his s t a t e , 

"International Law contains レ o positive rules regarding 
the personal character or qualifications of the persons 
appointed by a state as its representatives abroad..,. 

Above quotations from International Law, Fenv;ick 2 S d
t 

PP 365-6-7. 

"The foreif.n relations of a state are necessarily con-
ducted by an agent or a--ents v-'ho act either directly or 
thru subordinates, (see also Hackv^orth Digest I V , V o l . 
Ch juIY) .... 3ach member of the family of nations enjoys 
a lar^e f r e e d o m in deterraininp： t h r u w h a t instriimentali-

一 -4-1.1 K ̂  'I j 一-.^し V»0- Jlx Oii^ レ U•レ J 丄 “tf Wfjr 上 

"....Accordingly it hss been deemed improper for a for-
eirn diplomatic officer to attempt to oake official coa-



mraicatian to the .Q-.overn.iBnt thru any channel other than 
the executive, of vhicli the Secretary of State is the 
organ...," 

F r o m Hj^le I n t . L a w , Vol.ェI P P 1215-16. 

;

'It is ons of the nain functi ens of a diplomatic officer 
to keep his state i.nior'ied of t he condition of affairs in 
the state to vJiich he is accredited end to send to his 
state iiif orraation cf a character to b e of service." 

v

/ilson
3
 I n t . Law 2d Ed. F . 1 3 3 (b) 



9 . Ths evidence fails to show _that the accused Oshima per-
f o m e d any duties other than tliose r e q u i r e d of hi a of f ic e. 

"As t'fie accrediting state has jurisdiction over its diplo-
matic representative, it may r e c a l l the diplooet at plea-
sure... .recall in the ordinsry course of e vents, is roe r e l y 
a routine raatter in the succession of officials . 

(c) A complete change of go verruiBnt in a state vhich has 
sent out diplomatic representatives... .often results in a 
chanre of o.i plomatic e | e n t s , on tho ^rouniS that these rep-
resentatives a r e probably not in sympathy m t h the new _ 
government... .this is caused by a siuiple change of parties 
in control of t h e administration foriuerly brought about 
extensive changes in the diplomatic service i n the United 
States.... 

"(f) 3o-aetimes a mission is terrains-ted by the diplomatic 
reoresentative thru request for his passports because of 
personal reasons . Such action does not creak off diploma-
tic relsti ons ... 

V/ilson on International Lev; FP 185» 1 8 6 . 

"•/sr breaks off friendly relations betweai the belligerent 
states, and thereby t Grrainates di plo.aatic rsl:.tions. Neces-
sary negotiations are under such circunstances usually en-
trusted "to the reprssentatives of third states friendly to 
both belligerents 

Sane e s above (B) P . 185. 

"The general principle appears to be recognized that a 
stati'may for .go ad cause d em and of a foreign government 
that it recall a n individual x : : i n i s t o r y.?ho has r e n d e r e d him-
self "persona noi• rata'' tut the law is not clear as to what 
circumstances shall "ive rise to food and sufficient reason 
..« . <dismissal is an extreme measure and theisr;is no law gov-
erning it s justice or injustice in a given c a s e . i .メ 

Fenvdcics internati. onal Law "Recall" Pi 379. 

"....the state b e i n g composite in nature cannot a c t as a 
jitiysical unit. It can only act thru desip'nc ted a g e n t s , its 
pub lie officers,ivho b y reason of constitutional privilege 
or de facto c o n t r o l , are recoマnized by other states as the 
legal reprosentati ves of the corporate b o d y . The acts of 
those officers are attributed to the state 6nd ths state is 
•therefore ho Id responsible for tiiem. (see note pp： gc 2 0 3 Fon-
v.ick

1

 s text) , but the officers of tho state do not thereby 
bocome subjects of Internati onal Law； and the r u l e s of In-
tsrnational Law do not bind, thG^U personally but only upon 
the state they r e p r e s e n t . I n like nanner, lilt erne, td onal 
Law does not deal directly with the individucl citizons of 
the state so th t in a legal sense tiie individuels as such 
aro not cont3iiLjpltted Toy Internati onal Lew." 

P o ^ e 86, I i r b o r n a t i o n a l L a w , ？ e m v i c k " C O x i n x u n i t y o f ITati o n s ' 1 ' . 



10• Tho oviclcnco fails t-o ？roy:； th^t -c.V；しccus.jd Oshi-aa 
い s s し つ O 丄 I C Y -..一KER in THO ごし..:;�N OV.'jrn ニ::）：TG ox 
that '

1

 o “/as ...n, offici..,! o:「 tho �： ovorn：-.;;nt v 1 i n tho 
c o n t t i o n of th-；に::バi(!od charter . or thrt lac 
cicoroisaci ^ov^rn-i^nbai political c o n t r o l , o r 

li fc^ry coxiv-and ov a: r eso /orc^s . 

エ 举 r i a l Ordinance I7o« 230.，Juna 20，1899entitled, 
"Organic Heru.lotions relating to Di^lorotic i.id. Con-
sular 6ificiGls :' is r s follows: 

: ,

A r t . 1 . D i p l o . a i e t i c officials shell co~iorisc -.abes-
sadors etc. and di.つloriot.ic ^ttachos 

''Art. 2. A nb a s BO dors shv.-11 oo of 'Ghon-nj-n'' renk 
(of the I...i^orially co.^ii'.ssioned class).. 

: r

A r t . 1 6 . Ordin-snco I o . 1 5 ? states: 'Tho Japanese 
a ibassador or •'linlster aocrzu' to tho country in 
^•hich consulcr officials e.ro nt；:tionod "u.y order- tho 
suspension oT ~:x:.ou.tion of ora^rs isauod by consul"r 
officials vhich ho considers in contrvvention of 
troatios or or ordf.nr ncss, or injurious to the 
nub lie inters st. I n such caso anb.-.3S£dor siiall 
i ir^ed" c tclj? report tho urtter to the 
ai^n A f f a i r s . 

-in: stor of ?or-

''The office instrustod -1th thj conduct of Intoriiational 
no^otiut:. ons usually callod "the d C D r t .ont of foreign 
i "ffJ.ra-' since 1739 in tlic- Un5-tod Gustos... .tLo chiof 
officer of 3しich a dx•.ノcご-tc.ioat usually bo<- rs tl;3 title of 
.'liniotor or 30c; 3tar；'. I'.o a: ns the iripDrta.it aocu;.:.Gnts 
ir.iuod Ly tlio ho ad of tho state. The funct-' ons oi' offi-
cつ：rs of tiao dcpc,rt:-nnnt aedlirr vitii rorciへn affairs ご..;TG 
dotcrained by tlio state, r"thor t.'.i£;n by Intornational 
Lc.v“ ( 3atow 2d 」d.エ 3.)' 

';i.lson on In/..erns
J

:.ioru:l Ic,w, 3c 」d. ？. 1 6 6 . 

inability of courts to cxorciso jurisdiction in 
ror^rd to a sovorsi'/n £.ct of v foroign ~ovorn:ient.... 
should apply vl-srs tha dcx ondont is .loid. norson&liy for 
pets dona by hi.n in his ca;voit;r as a -;.ubiic officiol 
...tiiou.--h ha no l o n

r

3 r retains t;;； t cajiscitj' at the 
tirao of tho procGoclincs.... or under ors conferred 
uoon M m by a つ：roi^n stcto. •‘ 

i'r o.oi tli a r 3 
^ro-rossivo 
April 1927. 
• • • • 9. .X , 

•ort of t.ir,. coi-n? ttoo of .x ;;orts for the 
Cod'.yict ;ion of Int.ぅr二：.•匕i つnご1 L e w , 
；•-

;,

ro:-I？UBL5.Cc-tions of the LOG TUG of rations 

i
?

or furt'i；r points soo V o l . 3 1 , C e l . Lav;, iioviov; T. 540. 

In tLo ro ort of tho Gub-coni,'.itteo on th ； :?rial and 
Punishaiont of * f?r Jri I n a l s ..'^oint：^ by tho House of 
Dele.•でtes of tho i^aoi-icen Zrr Assoc" c tion, July 20， 
lSh3, published in A:i. J . I n t . LGT；, T 663, it in said: 



Tho -viflor.co fベilc to 0 3ta
v

:li3h f-nv tan., iblc rola-
ti onniii D レ:IT .3 つ n tho ccus ocl o ..b:； 3 sad or and tho 
nolitiCo丄 ucluinistrratMon of -J\ ̂ unj but tho rocord 
clinclvosos thi-t hr, s. rvnd on ここ:r nine cliff or on t for-
ni'T, aini;5t'^rs tirin"' his tour of r 1 uty as cjibussador 
ond "chat tir.G intor^rctcDion c.ncl oranslati on of thoir 
policies cliff or occordiri;

r

 to tiiG nolicy of tho cabi-
not 3.11 >̂0" o r . 

:,

Conn;>irac7'' defined, “エ勺 i.s ossontic 1 that t-o or 
moro of t h c c c u s o d r.^rocd on a c^rtcin fic.t.3 v'ith the 
pur.'ioso of initiating or へトニin

r

 uii a厂；rossivg vrニr 
? -s^r'nst c> cortain countr

, r

. Tho a.--reo.uiont must bo 
clc-.rl3'- outlined in its ^ u r j ,'.liich aust bo crimi-
nal. I t jiust not br> too far rn.novccl froj, tlio time 
of decision c,nc action. cnC thn dofinito .•ior"tici-x':nts 
:iust bo fictorain?d 37art r.cts of their 0レ'n. TLoy 
aust he vo レckn。で;loaぐ id the a" "Toss.r vo nr.turo of tho 

olr.nnod e sごeciilc n o v o r .フ h e ；！：ノ;recasirb 
AUBt bo of such a n^tare th-1 it could bring about tlio 
rosult. 

Du.;in
:

 tion of C。n_，.，)ii,hcy froi.i.urnhur:. j u a • • ； P . 1682. 

"iaory： To v h" t crtsnt oes f.11 a. :b as sad or p,v.rt;-.ci natc 
in tho doc-.sioiiB of oi th �；r "ovorn .iont, the o:IG he ro^-
rc-BQiits or tho one； hi is nccrea^.ted { • し 。 - . h i c h ) ？ 

Dii.ti 0s.. ..To ' ： s t c l i s h cnc ニ‘.リintain £"ri.つndly rol5ti ons . 
To ！loep his -ov<-rniU.:nt iiifoned. 
To extend ;notaction to his nationuls . 
To i n t e r t i : o viリ'oint of his -pvorn.-iont. 

To dor.l only v l t h t'iu Lo^cl of stato and for-
o i a i n i s t o r s . 
To avoid clifforoncos. 
To -.「olio，'： di ̂ lOi.iotic protocol * 
To foiler i..u^licitly tl^o departnont

1

 p. instruc-
tions . 

.ora.l r-.-nc'. 1 ；ti ons . .. tiie '"Iplo-iatic rop-
1 'tativo ” . i j . l o rGCC/T： su.c'i ......： r.rj 1 s - i o c i o l 

o.rio tli.D Socr .t.cr：.' oC 3'u.-,tc nay dn.m it nocos-
s .ry to " ivo h i ^ :

:

:r>i his ruidanco.
 1

 3..:)e Diolor.ictic Lav.-s, 
Hudson h I 'u l l .or , P . J ?5Z；.-5. 

•'Th。 -:'icr'l n c - t i o n s b-;t
T

"oon t,/,0 stctos lay be con-
^uctoc! thru th：：' di丄)1コバにジ c officore of citiior of tho 
states in T^o oth. r , nncl in somo C C S G S both, cii nlonets 
and. -oth f ore ‘ n oxficca aav bo concornod.；letters ner-
ticu.lr rly pportcinin^ to the state in *"hich e diplomat 
is， r r:ciア r;广:uirin" dttnnti on of tho local cutiaoritios, 
O.T,; usually transactad thru tho diploriLt r:;sidin^ in tho 
3t;).tc， ;is :".n cc.3cs of oxtrrrJition, vhorc tho procedure 
iy h:j ;-rjscrib-r-d. by troaty." 

il3o.n i ni,. La^v F . 1 8 3 (a} 3<3. U d . 



Exh:'.b:Lt Uc., ?00. from the Record: 
パ T h i s is a telagr^m by so-.rot ciphor proocss 
from T c k , i£ 啤 y 1 9 3 9�ハ…。. F u r t h e r news 
concerning Airc.t'. Joninorrn Pact

 r
, -, • .Japanese 

Cabinet is supposed to hc.ve flnrily drc丄ded upon 
an intensification of the pcict。

n
»。” 

Exhibi t N o , 502 
".,..time hsd come in thr opinion of the Japanese 
Army to conclude general offensive allienccs,.." 

Exhibit N o . 5〇3, 4- May 1 9 3 9， f r o m the Record: 
" As fsr as the strengthening of our relations 
is concerned, I can offirn that Jepan is firmly rnd 
steadfrstly resolved to stand pt the side of Germany 
g.nd Italy even if ono of these two powers were r.t一 
tseked by one or sever?! powers irithout the psrcici-
pstion of the Soviet Ur-ion rnd to eflord. -chcm 
politicrl and economic e n d , to the extent possible 
to her power, military rssistancc 

I..xhibit No. 520 from the Rccord: 
U The heed of the E u r c p o m Deprrtment of 
tho Jr.ponese Foreign Ministry declared, confidentially 
thr.t the Jrpanese Ambsssr'dor to 3rrlin had received 
the direction The Ambassador is instructed to 
s u g g e s t … … . t h e foreign Minister evidently decided 
on this step, in order to save his^ policy rnd to 
keep the csbinct from the otherwise inevitable 
collapse " 

E x h i b i t No. 536 from the R-cord: 
" .Primo Minister K o n o y c , foreign Minister 
Mr.tsuokr, W?r Minister To jo together v:ith, member 
of the prrvious csbinct, Navy Minister Yoshid?, csme 
together ？nd drew up an ruthoritative foreign policy 
progrcm for the future crbinet。 These 4 men have 
the decisive positions in the csbinct. Among othrr 
Jrliings, their foreign policy progrrm contained a 
rrpprochement w i t h the Axis povcrs “ 
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 of t n e i i ' c o r a M s s i o n . 

It is osrab.ligned that the acts of__ t h e . accused 
OSHIMA 1:1 " ^ i . U e r f p ； ； . ロ h i s duties ver-e" e>:2iSirt 
from if.olcliJ.r.njuirT in the councrv of .aIs AmDas-

m a n e n t r&sia^pce,__?r.ci p e m i o t e a t y i n t e r n a t i o n a l 
law and cuscora. 

LAV.‘ OF JUDICIAL ORGANIZATION O F JANUARY 24,1877 

Revised March 2 2 , 1 9 2 4 

Section 18 
"Domestic jurisdiction does not extend to the chiefs 
and members of missions accredited to the German 
R e i c h " Feller & Hudson V o l . I ？ 563 

PENAL CODE OF M A Y 1 5， 1 8 7 1 
S e c . 1 0 4 
"whoever is guilty of an insult to any envoy. 
accredited to the court,,.......shall be punished with 
imprisonment up to one year.。 " 
From Diplomatic & Consular Laws for Germany 

Feller & Hudson V o l . I P 562 

CRIMINAL CODE OCTOBER 1 , 1 9 0 8 
Article 9 1 = " P e r s o n s who have committed acts of 
violence or made threats against diplomatic ministers 
of 8 foreign pov:sr accredited to the Japanese Empire 
shall be punished with penal servitude for a term not 
exceeding three years,

1 1 

Id P727 

I I . STATUS OF FOREIGN DIPLOMATIC OFFICERS AMD CONSULS 
AN ACT 

For Preserving the Privileges cf Aintasssdors and others 
Public Ministers of Foreign Princes and States of 1708 

Great Britain 
, r

 hereas several turbulent and disorderly persons hav-
ing in a most outragious manner insulted the person 
of his excellency Andrew Artemonowitz Matueof ambassador 
extraordinary of his Czarish Majesty Emperor of Great 
Russia her Majesties good friend and ally by arresting 
him and taking him by violence out of his coach in the 
publick street and detaining him in custody for several 
hours in contempt of the protection granted by her 
Majesty contrary to the law of nations and in prejudice 
of the rights and privileges which ambassadors and 
other publick ministers authorized and received as such 
have at all times been thereby possessed of and ought 
to be kept sacred and inviolab丄e. 

1 - 2 (Repeated by 30 and 31 V i c t . , C . 59) 
3 . "And to prevent the like insolences for the future 
declared by the authority aforesaid that all writs and 
processes that shall at any time hereafter be sued 
forth or prosecuted whereby the person of any ambas-
sador or other publick minister of any foreign prince 



Continued (2) 

"or state authorized snd received as such by her 
Majesty her heirs or suceessc rs or the domestick or 
domes'cick s e r v m t cf a n y such arabsssodor or other 
pub'Lick minister may be arrested or imprisoned or 
his or their goods or chattels may be distrained 
seisso. or attached s i w l l be deemed ena adjudged to be 
u t t e r l y :a.•ニ 1 1 anci void to all intents c o n s t r u c t i o n s 
ana pv-rpcscs w h a t soever..“ 
DipLo-::ofi.? an,て.'.Consular Laws and PiGgulations 

Fiiiler and H u d s o n Vol’、エ P a g e s 2 丄 1 - 1 2 

II。 STATUS OF FOREIGN DIPLOMATIC OFFICERS & CONSULS 
EECEEJE O F 13 V E K X C S E , Zt^JR II (KARC.H 3 , 1 7 9 4 ) 
Relating to the Envoys of Foreign Governments 

•IMIIQI 
"Ths national convention forbids every constitued 
authority from interfering in any itanner with the 
persons of envoys of foreign governments; the claims 
which may arise against such envoys shall be brought 
before the Committee of

 D

ublic Safety which alone is 
competent to give judgment thereon." 

Diploiuatic and Consular Laws and Regulations 
Feller and Kuison V o l . 1 P 536 

"The primary purpose which seems to have been 
present during the origin and development of diplomatic 
immunity has been the protection of the channels of 
diplomatic i n t e r c o u r s e .丄 t was their protection which 
men sought in thp beginning and which they have con-
sistently continued to proclaim as the purpose of the 
law." 

Bases of Diplomatic Immunity Ogdon P 207 

"States have g i v e n thrir a s s e n t to tho p r i n c i p l e 
that they may msko themselves liable for the protect-
ion of an smbessador by receiving him. They have also 
agreed that within certain limits the local territor-
ial authority will not be excrcised over him. In other 
words, the ambassador enjoys immunity - the State, 
within ccrtain limits, has no jurisdictional power 
over him、.,*'. 

Bases of Diplomatic Immunity Ogdon P 202 

"In considering the immunities of diplomatic of— 
ficers it is important to draw a distinction, which it 
is believed, has not usually been noticed, between 
measures of punishment and measures of prevention. 
The theory of dipicmatic immunity is not that the 
diplomatic officer is freed from the restraints of the 
lew and exempt from the duty of observing them, but 
only that he cannot be punished for his failure to re-
spect them. The punitive power of the state cannot be 
directly enforced against him. It will hardly be deniec 
however, that it is his duty to respect the laws of the 
country in vhich he resides, and that he may in many 
concieveble cases be prevented from doing unlawful acts, 
for which, if he were allowed to commit them, he could 
not be punished. 

"For failure to observe law, a diplomat may be 
requested to leave the state, or in an extreme case 
may be expelled." 



Continued (3) 

"A rcccnt instance of the request of the re-
cp.ll of an arobossador in Washington was that of 
D r . Dumba, the Austro-Hungerian, whose recall was 
requested in 1915 for having proposed plans to his 
government for instigating strikes in Amcricsn 
Munition factories and employing an Amcricsn citizen 
ss Learrr of these proposals'

1

. 

See Filson FP 177-179。 

See Wharton See 8 4 , 1 0 6 . 

See Moore Sec 639, 640, 657. 

Hyde Sec. 421, 423, 424 Citing Cases. 
Also 426 

Wilson #67 

See US Code 1926 Title 22 Sec 253 



15. There is no evidence to sustain the_charge tha^t the 

？ ？ ? / A . ^ P -
1 1 1

^ ® A ..^Y o f f e u o e i n s t n m n a n i t y , 

accusea should be dismissea as to hin. 

In support of tne sttiteaents JLade aoove the accused 
C')HElA subiiiits tiie folicv.ing b r i e f o f a u t h o r i t i e s : 

The rules of land warfare had tiieir beginning Dy the 
promulgation by President Lincoln in 1863 of tiie 
"Instruotioiis for the Goverru^ent of the Armies of the 
United States in the Field." The draft prepared was 
revised by a board of ^meric&n officers after its 
approval by the President and was issued as General 
Order 100. . . Questions involving knowledge of the 
laws of international lavv and particularly those re-
lating to the i.o^ers &nd duties of conimanders in res-
pect to the treatiiient of eneray、-ere constantly arising 
and in soi:e cases conflicting decisions were rendered 
by couimenders in different fields and at times in dif-
fersnt parts of the souie field. . . Tiie instructions 
thus prepared ond issued \«ere distributed to the armies 
and rigorously enforced. . . "Thus it was to the United 
States and to Abe Liaooln," says G a r t e n s , "that the 
honor belongs in having token the initiative to define 
and detertuine v.ith precision the lav.s and usages of war . “ 
The instructions of 1$63 remained in force until 1914 
v»hen they v.ere superseded by a nev« manual entitled, 
"Rules of Lsnd V.'arfc.re

n

 prepared end issued under the 
direction of the V'.

T

ar Department. . . Various obsolete 
provisions were left out and new rales added to bring 
the manual into conformity \vitli tiie Hague and Geneva 
Conferences. . . The example thus set by the United 
States was sooa followed by other £overnuients vvhioh 
proceeded to issue additions ''and manuals of instruc-
tion for the guidance of tiieir nilitary oor^ianders." 
Manuals were issued, by Netherlands 1871, by France 1677, 
and Italy 1 8 9 6 . The Ha^ue Convention of 1599 revived 
the laws and conditions of \var on land iaposed on tiie 
contracting parties, on obligation to issue instruc-
tions to their armed forces Wiicii should be in conforiuity 
with the regulations annexed to the said convention. 

P a g e s 2 to 4 , G a m e r ' s "Iixternational L a w a n d 

マ o r I d 7ar", Volume I . 

The regulations la id dovm: 
The t\yo general principles that prisoners of ^ar are 5;

in the 丄)ov»er of tiie official govBrnment ” as distinct 
from tiiat oi tiie individual's or oorps ^hich oax^tured 
them and that tuey must be hUijanely treated. 

P a g e 4 7 S , Fem-vick^s ”エnt er•じational Law.“ 

"The British lanual of Military Law enumei'&tes a list 
of acis which it dennainfites as \-ar criiaes for the 
ooiiimission of w h i o h t h e autxiorities s h o u l d be jjunished, 
but it adds that "uerabers of the. armed forces Vvho com-
mit such violations of the recognized rules of land 
warfare as are ordered by tJrie government or ooiimander, 
oarmot be punished by tne eneray," but tiie officers or 
soinm&nders responsible for such orders mey if ti.ey fall 
into the h&nds cf the enemy, be punished." 

< oう 
—.^L D -



(Co+Ltinued 2) 

This ^roviaion also a:peし.:rs in the American rules of 
land. a r e lA/iiioh s t a t e s i n a r t i c l e 366 as f o l l o w s : 

"Individuals of the forces will not be punished 
for tlieoe offenses in oase they are oouuitted under 
the orders or sanction of their goverruaent or 0oiiiruari-
ders; the 0 0 n c l e r s ordering the coi.mission of such 
acts or unclGr "«,-hose authority they are ^oiamitted by 
their troopc, nay be punished by tho belligerent into 
v.hose hands they may fall.“ 

OppenLeim "Approves tLs ^ule of the Ainerican 

and British LanualSc" 

"'Thether or not the individual soldier should be held 
responsible and -unished in suoh oases, there will 
always, perhaps, be a difference of opinion; but con-
cerning the general propnbition tnat coiinuanders Uj-on 
v»hom the responsibility for orininal acts in violation 
of the generally reoo^nized la扒s of Vvar, should be 
held, accountable and punished by the adversary in case 
they fall into his hands, there ought to be no dissent. 
If it Mere generally understood in tne future that com— 
manders would be so held reaj.':nsible, it is ； p r o b a b l e 
tiiat such orders . . . \vould be r a r e r . Provision iuight 
well be made for oolleotion infoi^iitition concerning acts 
in violation of the la'ws of \»ar and for keeping, registers 
of the naraes of officers guilty of issuing order under 
\vhioh acts are c o皿 i t t e d , end tiie victorious belligerent 
should require in tiie treaty of シ e a s e the surrender of 
sucii ^ersons for trial and punishnent.“ 

?Qg.'es 4 8 7， 4 3 8 , G&rner • s "International Law and 

t h e V/orld W a r "， V o l .エエ。 

As to the aots vjiiich provoke the \vsr, although the 
responsibility could be definitely placed, the Coi^iission 
(after the last \var) advised that the authorities be 
not nade the object of criminal proceedings. Tne same 
conclusion was reached in respect to the violation of 
neutrality of fiel^ium and Luxemburg. Finally it 讷 a s 
suggested that "for the future it 恥 a s desirable that 
penal sanctions should be i-± ovidod for such grave out-
roges &£-airxst tiie eleuentary i;rinoioles of international 
l a w . " 1 / 

1/ The two iiiaeriosn members of the Commission,llessrs. 
Lansing and Scott, dissented frnxa the conclusions and 
recoainendations of the coxnaission • . . that they would 
not consider that & judiciol tribunal was a ； p r o p e r 
forum, for the trial of offenses of a moral nature and 
they objected to the proposal of the majority to place 
dn trial before a court of Justice, persons charged 
with, having violated the principles of iiananity or the 
lu^vs of ii'.iaenit.i,-. ĥp.；； ^ 1 objected to the iTiprecedented 
i l ； t o put on trial bef02-^ o n i^^craatior^^- »ふ-丄丄-

nal court, the heads of stbte., not only icxr naving directly 
ordered illegal &cts of v.ar but for having abstained 
from preventing such a c t s . This would be to subject 
chi';fs of ot&te to a degree of responsibility be2

i

etofore 
unknown to municipal or international law for v»iiich no 
precedents are to be found in the modern i.Tactice of 
nations. 

- I V -



15. (Continued 3) 

The two Japanese members of the cominission also dis-
sented frniii certain of the conclusions of the majority 
and expressed doubt v.xietLer under the lav< of nations 
offenders against tiie lav»s of \«ar, belonging to the 
forces of the adversary

}
 can be tried before a court 

constituted by the opposing belligerents. 

Page 492, G&rner's "international Law and 
the World ::ar パ

5

 " V o l ,ニ 。 

"It is necessary in International relations tlic.t some 
person rei'r.esen/::； th e euchori '：^/ of the state« The head 
of the state ^.'liether called. Zlaperor, King, President, 
or by other title, and whatever the linitatinn of his 
authority by local iav», xasy act v.ithin l.egal conpetence 
in International affairs on behalf nf the state". 

See "ilson ？. 1 6 5 . 

U

A belligerent party ihich violates the provisions of 
the said regulations s h a l l , i f the case dexnands, be 
liable to pay cojupens&tion. It shall be responsible 
for all acts committed by persons forming part of its 
armed forces." 

A r t . 3 Hague Convention IV. 

(h) "As claims are generally numerous and varied at the 
close of a w a r , the treaties of peace provide for tiieir 
adjustment . . . 

./ilson P . 454 bee. 187. 

. . . . "It is true that the arx&y under G-eneral I'iles, 
was under a duty to observe the rules, gnverning the 
conduct of inde丄.‘enderit nations ^iien engaged in war 一 一 -
a duty for the proper perforiuance of \vhich the United 
States may have been responsible in its political 
capacity to the enemy government. If wiiat .ハ'as done "was 
in conformity of those rules - - - as upon tii3 facts 
found we iuust presume that it v^as - - - then the o^ner 
of the property has no claia of any kind for the damages, 
fcr in such a case the Coムしムndina General had &s -uuch right 
to destroy the property in ^uebtinn if t.Le neb 1th. and 
safety of iiis troops repaired, that, to be done, as he 
would have had if at the time the r^roperty had been 
occupied and s being used by the arjued troops nf the 
enemy for hostile purposes. 

• See 212 U S 297， 306， 309 (1909) 

"エ n a note presented, to the Japanese foreign office on 
March 22,193 ， by the American axab^ssador, reference 
was made to tne Japanese undertaking in the rinte of 
December 1 4 , 1 9 3 7 , tn make ”indemnifications" for all of 
the losses sustained, and it steted the,t the total 
amount of such loss was ^2,214,007-36. It further stated: 

"These figures have been arrived at after 
careful consideration and represent only the actual 
property losses and a conservative e s t i w t e of the 
damages resulting fro仏 deaths and. persori&l injuries. 
The amount includes no item of punitive daiiia^es." • • • 

Re Panay Incident V o l . V . Ch. OTII 
Haoki/vorth P . 686-7-8. 

"Governments like individu&ls are responsible only for 
the proximate and. natural consequsnoes of their acts.“ 

3aue citation as above P . 691 

"ijots of hostility comiuitted subsequently to the treaty 
cf pe&ce, in ignorance of its conclusion are null and void, 
a n d , where possible ooiupensation must be jaade for them, 



15. (Continued 4) 

as for any other illegal tot.” 

i ‘ . ."Prior to tiie v<orld v‘ar it w&s the custom for 
belligei

1

 jnts to insert in tiiciir treaties amnesty clauses 
See Hyde P . 582. 

一 一 れ -



16. That the Prosecution does not sustain the charge 
that一the、a;v:useT O S H I M A ^ x i ^ g ^ g d .Ln a n y p l a n 
or 0 0 . 1 3 ^ i r a t o violate internaci^noi law, treat-
ies assurances. 

"International Law governs relations between in-
dividual States." 

Pago 4, Hyde Vol I. 

"Internstionel Lew may be defined as a body of 
rules regarded by nations as binding upon them 
and their relations with one another." 

Page I, Fonwick's Cases 

"International Lew, otherwise called the lew of 
nations, is the law of society of States or Nations." 

P: I Wcstlake's "International Law" V o l . I 

"The law of nstions or i n t e r n ? t i o n s 1 l a w may be 
defined as a body of rules and principles of action 
which arc binding upon civilized Ststes and their 
relations with one another." 

P .ェ J.L.Breirly, Second Edition 

This subjcct is further digested in connection with 
the motion as it relates specifically to Counts 53 
to 55. 

- - い ！ / \ 



he Count I 
See

 T

 h?rton Criminal Law Sec. 230 

Rc Count 2 - "There must be a government at placc" 
See 4 Cor,bridge Law Journal (1932) P 308 
" R e s o r t to

 1

E * c c ノ ，
2 8 A . J . I . L . P 43 

Also 26 A.J.I.L. P 362 

Ec Counts 3, 6 , 1 9 ， 27， 28. Reprisals as distinguished 
from ’rr. 
See Fenwick P , 434 Methods falling short of W a r . 
See Fenwicks Cases PP655 ~ 660 "Forcible procedure 
short of ar. 
See Wharton III Scc„ 333 
See Moore III Soc 808 VII 1092， 1093, 1168 

"MAY SOIvIE KULBS OF THI- STATE OF て AR BE APPLIED WITH ALL?" 
Sec Hyde II Soc 597, 602 ‘ 
‘ilson Sec 101-103 
U . S. Congress Joint R e s . April 2 2 , 1 9 1 4 

Re on Mexico 
U . C . C o d e T i t l e 5 0 , Sec 2 0 1 , 2 0 3 
"The Prize ceses" 2 Black 636 
ぶlso A.J.I.L. 1937 P. 642 
A l s o A . J . I . L . O c t . 1 9 4 5 B o l . 3 9 P 6 5 5 

He Counts 4 ？
n
d 5 

See US vs Bowman US S"premG Court 1922 260 US 94 
"V e hsv^ in this cesc" it seys " a question of 
ctrtutory construction, "he necessary locus, when 
not specially defined depends upon the purpose of 
Congress ps evinced by the description and nature 
of the crime end upon the- territorial limitations 
upon the power r.nd jurisdiction of a gov-rnment to 
punish crime under the Law of Nations

4
 Crimes against 

private individuals or their property like assaults, 
m u r d e r , burglprly f.nd frauds of all kinds, which 
affect ths peace and good order of the community 
trust

}
 of courso, bo committed within the territorial 

jurisdiction of the government where it may properly 
cxcrci so it^ If punishment of them is to be extended 
to include those comriitted outside of t

u

s strict ter-
ritorifi.l jurisdiction, it is natural for congress to 
say so in the statute, and failure to do so will nega-
tive. the purpose of Congress in this regard 

Sor K u d s o n s C & s e s o n I n t e r n a t i o n a l L a w r 562 

Src 41 of the Judicial Code (28 U.SCA #102 provides 
thpt "The Triel of ell offenses committed on the high 
son3 or clscv/horc out of the jurisdiction of eny par-
ticaler stgte or district, shall bo in the district 
where the offender is found, or into which he is first 
brought"• 

Hudsons Ceses P . ^64 

Also
 11

 Jurisdiction with rospect to crime" 
American J"ourn.-丄 International Law 

Supp. 1935 PP 435-651 

Art. 7• "A State has jurisdiction with rf.spect to 
sny crimr committed outside its territory, by sn 
alien pgrinst the security, territorial intrgrity 
or politicsl independence of thet Stste, provided 
that the act or omission which constitutes the crime 
wrs not committed in the oxercise of s liberty 
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"This w i l l also be the case, in certain ci.rcunstances 
if ：；�： ‘ coaveT. ̂ ^tion between the goveriironcs are only 
tLe oonf.n.jj-:ion of prrvioas negutla cions bev.-ween a 

InJividual arid the goveraineni."' 

"Uncior wt31 cond:； Zions has the US made a display of 
Naval Force tc SuFioc.rt, d.\oiomatic requests 

Wharccn ITT ^eo, 3-1 Moore V I I , Sec. 1091 
Wilson Sec, 3.00 
"'. ilson , Sec, 86, PiiTゼrences Legal or Political? 
Sto^e；^., Jc�；つと r； Atrccics U . S . A - J c 1 9 4 2 P 8 7 . 

Fenwiuk,
 !i

War Wi\;houc s Leclaration
:

' 1937 P . 694 

Re Counts 14 snd 32 Netherlands 

Taking tine prosecutions definition of Aggrsssion, 
"The a£s,ressor being the st'ar.e which goes tc war 
in vio.i.a-:ion of its pledge to submit the matter 
of di spire e to peaceful settlemexTC, having already 
agrescl to do so'

!

, 
P , 22 M r , Xeerxcn' s Opening Statement. 

Re Counts 15, 23 and 33 "Republic of France" 

"TK? PバOVISDNAL じCV3KNI.こ.,KT OF THE FRENCH ^ P U B L I C " 
c-ion from the ^^gveirnanC for the est?blishment 

cl'an Internatioric.]. Miiixarv O.Tibiinal" 
V o l . I I X Temple Law Quarterly P . 1 6 0 

"Closely sssocisted with the special problems con-
no：.'.ed with the . acquisition, continuity, and less 
o.f Iniernstion-sl personality is the difficult end 

•-y unsettled problem of the extent to which 
cii'i sta'ce succeeds to the righ'cs and' cb丄::.g.s.tions 
ci* an^tiisr in cases of change in jurisaic Lion over 
a g3.ven pree of territory, Succession bstween 
states must; be sharply distinguished frora a mere 
succession of g o v e r n m e n t s " . " . 

See Fenwick P 122 ”Succession o f States" 

/ 



Ke Counts 16, 24 and 34. 

"By the- Nations Participating in this Trial" 

H r . K e e n a n
1

s address" P . 1 

" T h e m f o r e , the rbove named Nations by their under-
signed reprrs^n:.stivs5, ^uly appointee

1

, to represent 
their r e s p s d i v e goverrxiiienos in the investigation 
of tiie charges...

 t
 .... , .p^rs-usnt to the Potsdaa De-

clai-s lion and Ins tr-.OTent of Surrender. 
I
J

 2 l‘rir]i、.~3j?月 nt。 
Neither Ihijl^nc' nor Mongolia named nor represented. 

No snjrlnr •-：: :2t either Fntion was party to any of 
the tisacios

s
 conventions or agreements relied upon. 

"The governments of the High contrseting parties" 
Art 29 Geneva Convention 

Re Counts 17, 2 5 , 35 end 36. U.S.S.R. 

"Soviet Unions paramount Interest in the Far East" 
See Aracrj.can Jcuvnal of In"crrnational Law 

Volume 39 No 3 , July 19'巧 PP 479-462. 
See Yalta Secret Agreement-Rooseveit, Stalin & Churchill 

Re Counts 37--44 Inclusive ”Said Hostilities were unlawful'
1 

105 (A) War in the material sense exists from 
the time of the first act of hostilities. 

(3: r
^
 
J

L

.

.

*

-

t

 
,

 -
J
 

n

c

 o
；
 .
o
o

 o
r
l
-
.
L
n
o

 
o
 

^
 
r

 r

 
.

I

J

r

-

k

;

O

L
 s
i

 1
1
 

in vhe sense exists from the time 
•ニ ±'j] cr.e 1 o L^ca

?
 and in the absence 

む d： ci jra^i.；/；., Ai th'3 first act of 
J.:g:U、“ An ec— 
'?•しし:J. ：. '�•'. r：ぐ，..c1"c:' 

こぐ • ブ p'revv•ごし•ピ 

e;ap :：：� �.："..'• u u l.es s 

c a ブ，e ar/a c ^ cr^unity 
a state 0/ deionse； and 
say tnat no one asserts 
be obll

(
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 +

 or7 
询: u mい.；うぐ 
•^ee Gra.rr_Gi' 'v'ci . 
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jerjfore is 

P'i； .： r. 
-.xl w 

• - Cj 

must be 

、 , ， ， 广 ミ 

.-'-A _ v • O O 
::Lxotism 

？ 37 Footnote I. 

…….ti Nation is rospens.'cic for acts of soldiers, 
offir.ors anc men.. L :

;

e x t e u d a to personal in--
； j u r i e s ,

 )
 thef ';s , w•？.”ノン)ニ dss こ r u e と ion cf property 

c-11a rcai\:.？.�： :Lons 其 go rern/ne.に';；is not resporsible for 
rial icioc'3 of sc ".^xers cca^i v^ec； in. their private 
capacity ̂  that i'? vhen so Lcier s sre not under some 
i* i O —と劣

1

、レニ、 TVi- S . . 

• j.s• ̂ 、； y.. L t ^ b i l i f o r lasses tha t, within the 
mAgn ニ:つど of I^'G,-j-^atioij" .1 I.aw, are war losses, in the 
scnce irhoy are ir^ to the proper conduct of 
Military opera ,. •

 s
 , 

F：-ri F , A'e: r 1 r.aニ :rkish claims settlement 
Op:.ni ons 
result ji: 
ions wou 

；i:、'，： Ii' pr>r L (." 
g 1：'CTi py oprr 

be a 

1 2.-V' ,.. ., Any losses，•，. 
；o

vi

auc-；; of Military operat-
es 1 :;r which tiie law would 

rcc •o no ^orr'pr.as^ticn. 

” , 。 ， - パ d.i.'ra^cs wo： c.-i ci-^srd in due course in 
the o? h cc not ordinarily form the 
basis for t"' recljrri^tirin" 

See Plackwor'ch .'"ol V . P 684 "Acts of Regular 
Forces''

 0 



Counts 37-44, Continued. 

"Thst the accused i;n].a'-fu.lly
 !

cilled L"' ar;.ied attacks 
by Jcpanese ar.しled forces... in time of Dsace .” 

^By ordering, ceasing, and peraitting " 

See ::r. Kcenan' s Opening Statement P . 1 0 . 

"It is bo lie yed to be a sound principle, that v«hen 
misconduct on the part of persons concerned. i«;ith 
the discharge of 广•overntLental functions, whatever 
their precise statu:」 rai~ht be under domestic lav', 
results in a failure of a nation to live up to its 
obligations under Irrternstional Lav:, the delinquency 
on the part of such persons is a misfortune for '.vhich 
the ns. ti on must bear t'ne responsibility. 

For farther details see "To. Y , rsckv;orth, T . 590. 

A.oide froai the Hurnburマ decision, the only precedents v

:ort.h citing on tiiis nro oosition are the cases i.'hicii 
followed

 T

.'orld V.'sr I , v:hich can be su.u .arizecl v.dth the 
explanation へ i v e n in Feru'dck's text on Interric-tional 
Law which states as follows: 

; ,

By the treaty of Vers a 5.lies a striking e;:ceotion to 
to the custonarjr 1&\j v;a-s de in the clauses providing 
for the trial t.nd ^unis'iaent of the G-erasn IZaiser* and 
of indiviaucl iieabers of the Terasn .'.r \erl _forces.... 
IJI tiie case of the L e i s e r , the treaty jprovicied that 
he should be tried for a suoreiie offense yrainst 
Int erne； ti one 1 raorality and tiio sanctity of treaties" 
(see A r t . 227). Tl.e offends vas thus not one corniza-
blo in accordance

 t

 ith ezistinr lav. A special tri-
bunal a;.pointed b;/ the fivs leadin:；' jo' ers, w a s to be 
constituted to try the accused, and v.ニ3 to be 「..uiaed 
in its decision the ill"liest motives of Internation-
al police ' 1 . ( l o t e , since these

 ft

 aotivss
; f

 could not 
be defj.ned on the be sis of .̂ a nt practice, it v ould ha ve 
been necessary for the court first to jToir-uulote the 
principles by vhich the accused 7-;as to be uic'fed. and 
then try tiie.u- c.ocorcin-ly).,' 

••In case of otlier offenders, the :ieasures provided 
v;ers rsther t.̂ r.n political 

•'In both cases however, the proposed trials had to be 
abrメndonod" . .The Dutch Qovernitierit refused to -surrender 
the I:"oiser. .. .and the fenercl Sx-nost facto character 
of the provisions of the t r e a t y , lead the ぷ 丄 丄 a n d 
associated pov ers to "'ield subsequently to the T-enaan 
request that the accused persons be tried by C e m a n 

t
]ud5.cial tribune. Is.... 

"Nevertheless, the ^enercl principle that individuol 
raembers of tiie r :ed forces sJ.-ll, at tiie close of 
the w a r , be held personally responsible for their 
acts in violation of tho laws of y?ar, "'hethor co^nit-
ted on their ov.n initiative or at the conifiiaiid of author-
ity, iet r.ith c de.

r

'TCG of international approval and 



efforts v.ere aade to create c nev: convention rule on 
the sub,:iらct. . . tho treaty however n & i n s unratified. • 

i'or dotcils see .し shirr—ton Conference oa i.a..lit ction of 
nonts. iuotatiJUS frora PP 532, 3o3, ^enrack. 

(A) Has the -'•••ovarnrient t duty to aid in socurinr redress 
for v-ron^s c'ono to its citizens in foroign countries*? 

Soe lloore S e c . ?73,973, 9^6， also 5h3, 971, 972. 
Hyde S e c . 271-272. 
M l s o n ；,51 

. Institute I n t . Low 20 Sup.つ.1. 329 

'MTTRDSR LY H "•'0RCS3 OF 1IS1IY IS PARA
T

)0'C[C;..L
a 

;,

DEiTI!TTION OIT 一'' 

•'
p

!uch confusion マ to i voided by boarinp： in uiincl thct 
fact tiict B Y tho TORO: I ,\VCR , T S , not tha ".ere G ; I -
ployciont of forcu, tat tLo crJ-stoncQ of the • lo^ol 
condition oi tiiin-",? in ’...laich rirfiits ： ro end ,lay be pro-
socuted by force.. .Tlius , if .o rations fioclr re n r , 
one a'~c.inst the other, v^r exists, tLou"ii no force t.'IIGt-
ever racy as yet heve been o-iploj^ed. On the other he.nd., 
force may bo omploycd by one n:.. uion a-xanst another, as 
in the case of reprisals, and 701, no stc.to of v;ar 上nay 
arise. In such, a case tlioro nuy bo sai d to bo an cct 
of war, tut no st&to of v,ar. This distinction is of 
the first ij-oortance, sinco fro..i tLe ..iomeiit -..lien a 
stats of 'var' suっcrvenos, third purtios becono subject 
to tiie ^crfor ,uHCG of neutrals, as v-oll as to ell of 
tiio inconvGiiiences t:_iし.七 result fron. tho exorcise of 
the be H i "G rents

1
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( b ) 

Ro C o u n t s 53，5b, 55. 
Ob j"! ction to the consi cl ore tion of 11,A05 record. 

— ...•of any err?'a.Qnoo relative to the c o m i i s s i o n of a n ^ 
ConvGiitr onal

 T

 'rr Gririos. o c c c i c l l v tiiosG v./hich li；,vc a 
clofinitG "•eo-ra^hic-1locr t i o n . , . . 

R o b e r t Jrc':;3on in his ro-iort to Frosident Truann con-
c o r n i n g tho 广しirnburぴ c.^so c o v e r s t h i s noint a s follows: 

:i

Tho r o s t on a i loi li t i o s you 'zavQ conf orrod on rao extend 
only to the casa of nt： j or cri aiinals vlioso offenses 
havo no - o o r r u p h i c a l l o c a l i z a t i o n s aiic ••'•ho i,>'ill be 
nan5.sh.Gd by Joint ftocision ol' tlic ^ov.-;rnLionts of the 
•Alliqs.' as providod in tJio ： ；oscov/ D3Clこration of 
UovGi^ber 1， 1 9 ^ 3, by Presiclcnt R o o s o v o l t , Trine ?

T

inis-
tcr Cl-urciiill ond Proaior 3tclin. It -foos not in-
cludo loc, lized C O S G S of any kind....tho eases fall 
into throo orincipc.1 c l c s s o s : 

' 1 . T h o first class co-.-inrisos offenses against tho 
ailit&ry oarsonnol of the United. S t a t e s . .. such i'or GX-
araplo, as tho k i l l i n - of /jaorican cir u c n \\?ho c r o s h -
lcndod, and other Ai.ioric^ns rho bccaao prisoners of 
w a r . I n order to insur3 ofioctivc military opor&tion, 
the field forcos from tijio iハ.liaaoioriレ1 iiavo dealt tli 
such offenses on the spot 

‘'2. A sGCond class of offenders, the prosocuti on 
of V.;iiich. w i l l not int nrf ore • ith tho na J or C S S G , con-
sists of thosa tindor tlio lioscov; doclnration aro to 
bo sent bocli to tho scono of tJicir cri-ics f o r trir.l bjr 
loc..1 e.uth.ori't.l.oa. T h o y coxapriso lncali^Ajd. offenses 
or atrocitics c uinst persons or D^rty, usually of 
civilians of countrios for,:icrl)' occupied 3. T r a i t o r s , 
snd other crioinnls. 

« T'10 U n i t ;d I'ntionn \c.r Cri.ics Go:u:.iiscion is oxpo-
cially concernerlでith casos of tLis ::incl.It ropro-
sonts i G n” of tlio U n i t e d 1 ons ritrh tho o x c o p t i o n of 
R u s s i a . I t hr 3 boon use full：；'' on：;ド.-!d ss a body th 
vaiich. tho ar - r i o v o d of a l l n;: ti ons ly vo r o c o r d c d thoir 
c c u s a t i o n s and c v i d c n c c . L o r d ’ r-i^Lt， r rosontin："； 
us t r o l l a , is the Chrdriacn of this co.x.dssi on and L t . 

G - o m r c 1
 T

"odpson is tho U . 3 .ion.b -.r . 

•'Tho rjrsons ^ h o aro to bo r ^ a c h o d b” chrr.^.cs 
bo d' t.-.Taincd by th . rule of liabilitv, co';ifnon to all 
lo.^c,1 s y s t e n s , thLt o i l v h o --..rt.icinutc in tlic for lul:-
ti on or' ox:;cution of c cririin し丄 pl“n m v o l v i n - oiultiplo 
cri i;;s arc l i a b l e for cc.ch of tiie o f f a n s o s coiomittod and 
し r c responsible) for tho a c t s of cach oth ;T .

;; 

(3:innc.sis ours) 

T h a t uhc d、;f :iidant Oa>iin_,. Cvrijvi ど、11 of t.'i,:x-riod 
of h o s t i l i t i :s d.^sci-ibod. 3、、，,on。tho ."jurisdiction . 
of tins tr'-bunal.... 

•'Tho def ondant Oshi:.ifi, b.'tvcoa 1923 and 19A5 v;as, aiaong 
0tiicr positions h o l d : I l i l i t a r v Att&cho in B e r l i n , 1 9 3 6 , 



A^b&sscdor to Gcri.icny (Oc 'cob ::..r 19.3B to Octobor, 1939) 
and u-^ain fr om L'cbrutily 19^1.じつ1945 • 

？ ( i ) A p p endix (E； of Indictnent. 

'‘....by orclorinr , caunin^ rnd つ . : I ' m i t t i n F ； the . r.icd forccs 
of o c,pc n to cttack.. .in ooch ox tho several theatres of 
^'or in tvhich. Ja nt-n -vr, s ta on on^arod..." 

iro sho'vin^- that tlio Gccur,。d v-.'os ovor nc. .r : ny theatre 
of war in r'hich Jcnan v.-as onr o ~ -:d. 

....Oh rtor へつ.)s not conton^loto cpasnir&ov to co.iUin.it 
this class ol.crinos fCri'Uos ap'i'inst hu^i;.mty し n d vio-
ixtions of rulos of land ^£rfc,ro) 

! ,

3ut tho cii^rt jr r?oos not do fine “3 s o ^ r a t o 
any cons pi re c/ C Z C O P T tho one to CCK—oinlt rets of c 
sivc w c r . . . .Tho t r i b u n . 1レ i l l tiicr^fore： disrop-ard 
ciisr^cs. .。tlict tho c ,l'-.iid ,nts conspirod to corrait 
cri.nos しnd cri.ios arclnst iiiuaunity 

P . 16^84, I了urnbur广 Jufirraont。 

....Anc t：. t -iroof bo coiiiiiijd. 3tr' ctly to tho indjvi -

fiac 1 or つ.:rf.;on、.上 r、:3oonsibi丄i"i” or tiiつso in ch^r^o 

P . 11,405 rocord. 

G c m o r at 486, 7olui"io II says，• •. .'J;ut tl；.ofxicors or 
corix^ncl ̂ rs r :;s--or.3iblc for cuch ordors ua：.', if tiioy foil 
into tL j lianas oi" tlic enj.-ay, bo Tunishod. 

S o iirt. 3ム7， 27-110. 

....Tli t tl::；c、.ぃrtor tho scot：) of this Inouiry to 
brin;^ to iacticc only those individuals _v.;hoso, ム y r p . 
l;-vond tho J u r i s d i c t i o n of tno othor courts or ionized 
i'or the Tunish r-nt of of,： ms-js crcinst tho rulos of land 
varfaro and cri 'ics &"「.inst ha:; ,nity. . . i P . 1 1 j40!?, Rocord) 

二 r t . 3. Proclamation 19 1946 crつぃtinひ this 
tribunal says , 'TDthing in this or dor sh に 1 1 pr ： judico 
tiio jurisdiction of an,y other Int',rru.tionol，Fこ、tional， 
or occupation court, co.a： iission, or othor t r i b u n a l , o s -
tablishod, or to b ニ ost-blishod. in Jurc.n, or in any ter-
ritory of G Un5-t';d F a t i o n , ‘ ith -hich J"0prn has b-on ct 
w a r , for tho tri^l of oriainals ....•' 

Unloss th。 rocord ostoblishos
 ;,

cor:3nir..cy
J

 then thcro is 
nothing in tliis cc.so for this court to t r y . 

! f

Thoro £ ro tv;o issues inyolv d ： ( 1 ) t l u fいct of conspi-
racy; end (2) r?ho r-oro nrrti-s to it? 

:Ir. r o o n u n ' s op'.nin^ 0pooch, 32. 

Under this stctomc.nt, tho ov.idcnco und...r Crimes cgainst 
humanity snd viol-tions of tho rulos of land Farfaro is 
suporfluous. 
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....Tli-t the rul：3 oi' lc nd. •warfare
 r

 rose rib: th^-t the 
ch ruct； .r of the court,3 vJiich yo ,]_urisanction ov'.r 
.ail".t^;rv ofronsos uo ‘JTLC3 •dion tho local丄、ハ.,'s of oach 
country レ�� .に P . 1 1丄ム 0〔） j . 

Tn ro 7c：,Washita, Clii .f -Justico Stone docl u" jd: 

• “ To arc not her 3 c o n c o m o d
 T

 .itii tho. you or of ralitcry 
co.missions to try civilians. ‘ P . 5 Opinion. 

•''Thc.ro こ:ro under tho Constitution throe Icino3 of £iili-
t;;ry j urisd

;;

 ctlon... . the s�ハ':ond :、iこ,y i-0 distirifuishcd as 
Lilitc.ry -oy-rn i .nt, suご.ndinこ'.，し3 fur .,3 ニし；7 ";o do.ハ:：ud 
oxpodiont tho local1し.ト，nnd cxorcisod by tlio , "ilitary 
Coarrxndor under tho Sir. ctuon o.C tho ？rosident, vitii the 
cxpr。ss or irujli )c sanction of Gon ~r ̂ 3s 

Jjo E z Port.. - illif：-：1IB, Lt.- . 2^1. 

In "iuirin, October っら，19/,.2, r�つ . 3 u p . C t . 

Prosecution has failod. to orov-. t.',；: t th2 cor:：.71.-1 niii 
n-iti ons 丄.マ.....；3 or.a ..a tiioir r..)cinroc い1 o b 1ip^ i on s_ 
una or th. - ：：� u l 3 of lane 7 二 rf •:...!•ニ 么 bof or a . 1 し r .courso 
to cora1.,.fn £ ヮamst tjh.c -T<o。t‘nso . 

u

At the op -nin- of c jud.iciul nrocccdin；' diroctod し r > i n : 3 t 
a orinonor of war tho d o t a i n i n ~

;

.フ o r thereof as soon こ.s 
possi olo and always Dcfor J tlio d.^to set for thj 
of th. trie 1 she,11 odvis：； tlio sontatl^o of tho pro-
tecting por-or . 

3
 o

 
s
 

Gt;l. Low I:しvi v., 1943, P . 564. 



19. The ovidcnco nrovos conclusively tho follov.'ing: 
(T) Tiiot tho Je.-x

;
n0 3 0 rora of ^ovorn^on-u

 r
its 

chucks :<nd b a lane us provides o g;,'s tcni v;hich is i"n*-
c o m a t i b l c l r r o c o n c i l a t l o v.ath th.j thoor y oi'c on -
spiraov civ rr�し;i b^ th.. Vomplainin

7

" ns tions .こ广こinsf 
tho c'ccuscd. Oshiiiic' in this cニusじ. 

Soo JanDnosc Constitution. 
OrgこnizCition of Privy Council. 
Scpcrc.ti on of Pot ors . 
Constitution and Procjdujo of C a b i n e t . 
B u r e a u s , -ス n i s t r i e s , Dopartn^nts. 

(B) Thct tiio for:.ir_n nolicv_of ’was In 
the hands of tlu Govjrni'cnt alono. 

The foreign policy of o nation is not & pro pa r suDjoct 
of judicial Inquiry of othor nations as shown by ¥ r

t 

Justicc ニ u r . p h y ' s atat in tiio Yamashit^ c a s o ^ 

.'This doosn't n c a n , of courso, tiiat tho foreign 
aff&irs and policios of the nation arc a proper sub-
iect of judiciol inquiry.

1 1 

"A well-known rulo of rauniciioal law and of Inter-
notional Law establishos a presumption of the propriety 
of the conclusivo proof noccsscry to establish coxa-
plaints against officials in conncction v;ith Intorna-
ti onal c la ins cspouso.doby one rovorrLnont a^oinst cnothor 
• •••In spoakinp; of the sovornraont, I m o a n tho cxocuti vc 
vjho must bo presumed to be acting in accorclarxcc with law 
and whoSQ acts, thoso doalinr vith tho rov.rn^ont, crc 
justified in trcotin^： as sets of tho '..ovor皿ont " 

US vs T u r k e y , roilscn's ooinion at P . 5 6 1 , V . 5 
Ilac^v-'orth.' s edition on Acts of C i v i l A u t h o r i t i e s . 

(C) Thct th.o nets connlcinod of as rospoets tho accused 
OSIH

T

!ii wore conuaittcd. in the lawful oxcrciso of his 
function as t ho c^ont of a soyoroin.n nr. ti on. 

IC-G .innotation3 under ,}8. 

(D) OoRULA hed no power or influonco. 

Soc abortive Pc.ct. 
Ros5. ̂ nation 1939-1940. 
Soc Ilatsuoka' s scrios of interrogations. 

_(E) That tho _dcci si ons leading to war v.'ore Qcco-Tiolislicd. 
throup^h th , "CstablisliGd rovcrn,.aunt c;iu.nnols. 

See Constitution. 
I m p e r i a l H o s c r i p t . 
ConforoncGS loading to decisions as sot out in tlio 
Indictnont. 

一：ろ/ 一 



jjM All int ,rnation-J. O i f r q r o n c q s . A ‘ 4 — し 

迎 生 ル i - ？ ： 边 0 - も . 

;

'In t'. ：. iatcrn^tion^l rnhoro and in the sense of エ n t o r -
nati on,..l Lav,, n3goti<-tion is t h . 1 c て-し1 and orderly ud-
xninistratiザc proccss by which -ovcrnr-icnts in tho ox.or-
ciso of tiioir" u i i a u o s o i p o レ c r s , conduct ta:.ir 
r 3 lot ions , one ”itii anotli.r and adjaot thvir dif f cronccs.. 

Tr,ra 2, Y. VI， Hackivorth' 3 S e r i e s . 

"....V/AR is not the roloasa of primitive couibativo in-
stincts; it is し.n ontorprioo conducted for purposes 
consciously understood,

 T

••？hoso realization 广i vob to 
its only rati onal oif- ni ficanco 

iuotction from Jud^o Lc!urn E .nd, onr of .Aaorica's 
^r :atest jurists. 

け • • • • T h o exist one ^ of c, condition つで wor 'lust be deter-
•3iinod by tho political donart-.unt of thj ro vorxun-nt, and 
tho courts w i l l tafco judicial not ico of such datcrr^iinotiDn 
and bo bo'and by it«.. 

Soo coinraont by L'ydo, P . 734, 220. 
l'r a at y of Poacc 

"UsuLlly provides for tho sottloaont of tlio difforcncos 
which fiCVD 丄.Jad to tho v;ar. 

iilson, r . /；ジ丄• 



20. TJ\e record fails tc es.tr tli si:t ト e follow in" vitel 
eleニ5つ.:-,s of 一r'c.oブ.'-1' icl rre j n d i s j e n s： cJ.a tc ^ae 
rro[.er ezer^Ige ぃ:—..一卜..いe ruG},orit厂 oi' tr..-.s Tr.lbajial 
ov^r the ects 〔•.o.n.i.J?inニa of in the Inc"icta&irc, 

(1)Thet. the e cts coraTds ineC. of vieve criinins 1 at the 
tiiae of ccraiTI^DJ.n, 

"It is not in our tradition for anyone to be 
cli£r£,ad. w i t h crine which is defined efter his 
conduct, alleged to be; or.ixiiric 1 . h s s tsken 
p l a c e , or in 丄 a nど u r

L
e not sr.fficient to inform 

Liu of the nrture of the o f f e n s e
c
.

a
.

c
„ 

lie. Yax.xasl.iita Rut led dissenting Opinion P.3 

"Internstione 1 L&v; cannot fcefr novel theories and 
subtle questionings. I arijiless F s they roay te in 
ti?e sphere of llunicipe 1 Lav;, \/here they dash their 
weves with a pleasing splash f^&inst the solid 
rocks of daily practice

3
 they are infinitely mis-

chievous in tiie realn of International L a w , v.'bere 
intercourse is sparse end rudiraentpry, and wbere 
the c OLuiiOn und e r s t a nd i n , so painfully created 
and estatlisLed rests to a greet extent upon ac-
cepted theories.” 

Epty - Canons of Irrt erne ti ons 1 Law - ? 27-29 

Rej crted in l"o. 2 - A . J.I.I：. F 287 footnote 

(2) TJet the CONRLE inin.-
v

 HP tions ere ruthorized TO 
join in tl'is TTOceeclinp;..... 

Scctt, tTud^e
}
 "This cf.se conies up on a d e m u r r e r , 

ancl raises tl e question whetl'.er a foreign sovereign 
cen sue ip. our courts icings ve been allowed 
to sue in the l

T

.S,。.》... Our tribunals afford no 
assist? nee in the eni or eerie nt cf the pena 1 codes 
of f o.'-eirn nf tions, nor would they aid desyc.tic 
rulers, in tlie exercise ox' an prbitrary power, in 
fiiakine s； ocial and retrospective lev/s affecting 
foreigners residing here, v/1 o were once their 
subjects^ ^ ̂ ,„oyorei^n n?tions hrve the same right 
to deteriaine tie fox'Li of

 t
.over;iL-ient m o s t c o n d u c i v e 

to their happiness tl ft \-ie hr ve, and to deny the ‘ 
validity of their lews, beer use they he ve not mpcle 
in a i-i&nner coixl'orrat ble to our notions of govern-
£ifcnt, would, te to destroy s 11 coruity among nations 
end introauce endless wars and quarrels ” 

See 496 - Eudsons Crses, f,uotetion 
from ”Jurisdiction of Stetes Over other 
States", i'ling of Prussia v s . Kueppers 
.^duinistretors U . S . Suprene Court of 
i.Iissouri 22 L"o 550 

li.rperor of Austria end Ilina' of Iiin^sry 
v s . Day et el 

"In the first plrce they deny the riri't of the 
plaintiff as e sovereign prince to mr.intrin this 

ゾ� o - -



20* - Continued (2) 
suit. and if the suit were instituted merely to 
support his political pov'er and rrerogatives, 
or "for pny ellegea v-rongj sanctioned by tire 
Gcvernpient of Iliglpnd

}
 I should aoguiesce in 

thrt p o s i t i o n o . . c . . b u t the ？r^unent feiled to 
satisl'y n y nind. thft this court can or ought to 
interfere in eid of the prerogatives of a foreign 
sovereign

c 

Grert Britein. FigL Court of Chencery 
3 de C-ex, etcl 217c 

j た 

"The cue.stion r a i s e d b y t h e s e p r o c e e d i n g s , w h i c h 凌 
cene tef ore zho court b y w a y of raoticn, w a s v ^ e -
ther the U n t l i s h courts \;ould r e c o ^ n i z s end en-
fcroe e (••leim in En^lprid by p foreign stete 
& g a i n s t the sut-jeccs of ti e I'oreign state in 
r e s p e c t of r e v e n u e d u e froxa the f o r e i g n sut-

» » 

Cle ira not e llov.ed,
 3
. • • ,£nc. 

stete he.s sutidtted to the 
must pay the costs« 

See P 594 - Hudsons C&ses 

f s the sovereign 
jurisdiction.... 

(5) Prosecution hes_fpiled _to jestf tlish that ^Thpt _the 

Oh.- rter is in compliance v.'ith. the Potsdam 
Dec IF ration^'-' 

"If iniividurls who are fnora responsible for this 

w e r . the persons \:hc hrvb; 'ns org&ns of state^ dis-
regard sc. g e n e r a l or pfrt,ニculrr Inter.iiFtional Lav:, 
and h f r e s o r t e d to or provoked, tiiis v e r , if these 
individ.UB.ls es the e u t h o x s of the s h e l l te m a d e 
lefally responsitl^ by the states, it is necessary 
tc tr ke into c o n s i d e r a t i o n tfcr-t ganere 1 Int erne ti onal 
LE'V/ does not estrtlish individuf 1 , t u t collective 
responsibility for the fcts concerned, fnd thet tbe 
ects for vhich the guilty persons she 11 te punished 
rre rets of stete ths t is, e c c o r d i n r to Inter-
nctionf 1 Lav/, rets of the ^overrjnonts conrapnd or 
Y'lth its r u t h o r i z p t i o n . " 

V o l 31 C e l . Lev; R e v i e w P 5 3 ^ 

Soe 1 O i > j e n h e i £ i - r 2 7 4 F o t e 4 . for Review 
of Acts of States f na エnciiviciueil Responsibility 

"Tiie extent to which the power to prosecute violations 
of the Lev; cf v.'rr s h r l l te e x e r c i s e d b e f o r e ？ e f c e is 
d e c l r r e a res-D, not v d t h the c o u r t s , but v i t h the 
politicf 1 b r e n c h of the g o v e r n m e n t , snd me.y itself 
te govbinea ty the t o m s of an rrnistice or the 
treety of P e r c e . H e r o , Perce hfs teen pgreed upon 
or f r o c l e i n e a . vipen, by her rcccpt&nce of the 
r o t s d a n D e c l a r a t i o n rnd her e u r r u n d e r , has p c q u i e s c e d 
in thb t r i a l of t h o s e g u i l t y of th& "Lav,s of Usr'

7

。 

Seo Justice Stone
1

 s opinion R e . Yfinashita, P 8 

” unless the chr ifjt e
 :
e inst him is of a 

viol&tion of the lev. of \.&r " 



20. - C o n t i n u e d (3) 

(7) I'ave railed tc vstetlish "TLrt the rrosuiiir.tion of 
self-defOiise b ovurcoi.iti" 

"« Political consicerations n e y project them-
solvtis and strve ei'factively t o rci.iつwフ the prc'ciem 
froia ti;.e doi'ir in of ls.vi to t L r t of p o l i t i c s

 a
.。

a
 バ 

tccordiiigly it ce- ot be c o n f i d e n t l y ii.̂  Lntp ined 
thft ユr_ general thi； a.-jre .ei^lrrj：orient or crocdening 
of pov,Csr by an iaaopc-i'i^nt s t s t e c o n f i n e d 
to f cts cox-M.it-Gcid Mxtf'in

 J

:ho l i ^ t s of its own 
tbrritory ； is a a in pyr ctioo deeraud to constitute 
internr tione lly illtipr 1 conduct,

 r
. „, o " 

S叫 Hyde Vol i P 238 

"The time hf s not yet F rrivod" SFys III-» Wigmore in 
his roviuw end dij-^st of the "The LPVI for a State 
of i/f r" (tut it is r p p r o r o h i n g ) he sr y s , w h e n e n 
int^rnr tion?1 ti-ibuns 1 of lav； v.<ill hr ve full juris-
diction, U n t i l thft tins friivos \:rr Vvill remrin 
tl.o ultiri£ te； n o u e of s o l f - r c d r c s s , but it v

:

ill te 
conductod und^r rules E ccopted by general inter— 
ns tiorxf 1 custom.” 

(S) "Thrt the e r ^ o i n t i n r eutl.LoritY" over tJie r o r s o n s cf 
tl)0 8 ccusocl.“ 

"By thus reco-;nizinr; nilitrry commissions in order 
to presvirvu th.uir trrditionr.1 jurisdiction over 
endny conbr tsnts unlrai:ぐirりd by the rrticljs, ‘ Congress 
CS ve se n e t ion, r s v-e し I d in ex p s r t o 每 u i r i n , to a n y 
use of military coimnissions contimpletGd by the 
c or.if.ion lev; of via r." 

In r u . Ye,rj£shite 

" buii:,^ en incident of v,'& r , ailit&ry occupation 
conrers ui.cn じ}、o inv&aing force right to oxercise 
control for the； ^orioci of the occupetion. It does not 
t r a n s f o r the s o v b r u i ~ n t y

a
. ., , siiuply the a u t h o r i t y 

or lover to exorcisu souv of tl e ri^hxs of sovereignty, 
fron the liuowcssity of m； int^ ining lew and ordじ！* ” 

Tx： 2 7 — 1 0 Vol VI Hackvorth Ch :】V,s.r 

i-lso n o t e 35 V o l 31 C o l . Lew R e v i e w ？ 562 
covers this p o i n t . 

(9) Thot tho Lioiiiturs 01'tho Tribune,1 oro .legally ep_roin-
v-'i ena &wc,rti to a d i i i m s t a r pny ost^rblisracl sw.tcufl 
ci' irjv.vs , u.riivc;rsaI in oitp?otcr しni,or.01/0ニら tv judi-
ci el ord ^r, or thr t thu soor.o of uhc iiiouiry is un-

linitod» 

"Only E. court E S T R t 丄 ish し D by E N Interne "Clonal Tr^P ty, 
to v h i c h not only the victorious nrtions tut flso the 
vaneuished contr?otin

r

>" prrtics, v i l l not meet \.ith 
certain difficulties which a ne.tione 1 court is ccn-
frontしfi v i t h , " 

(Se.cio e s efcovo) 

(10) "Thet aiaonclad Chertir is not sufficibiat evidence of the 
court's pov vt” 



2 0 . 一 C o n t i n u o d (4) 

Soo T u n u r p l Crfitr ITuatur Ono - J a n . 1 9 , 1 9 4 6 

A r t „ 2.. Tribunr 1 shell consist of not less then 
six iibiib^rs n o r n c r o thr n olcv^n. rabmtdr s

 ?
 a p p o i n t 3d 

by tl:.o si'.natorijs tc the Instruni,nt of 3urr«ndor, 
India, end thu Cor.inion\ oaltL of thし PliilippirioS. 

Corrected co] 7 aiioncls this provision,, Thase 
docu^iunts not cn r e c o r d

c 

iiia^nuod. Chert^r, 26 April 1946, unsi'nccl, 
nim^ojrevhucl enu not curLificd cs a true 

I"o authority conteinjd 1 cr ajQiundinunt. 

( 1 1 ) Î 'o E^.r^ouent cn l.ilじ t c t w u o n nf t i o n s coxii.
L
lsinin只 

l ureaturg ivgroeneiit 

3し u
 -

 or Id C o u r t G h r r t o r and crt;uiti?ls of f ̂ ^ n t s 

Soo Chf rt JX of ？ O R R ^ . n u n t Court of Int。rnr fcional 
こ u s t i c e , 



28 January 194-7 

From: Owen Cunningham 

To :
1 ? r

h o m It May Concern 

SUBJECT:‘ Corrections in Oshime's Motion To Dismiss 

P e g e 2 , P a r . 

P a g e 2， P a r . 

P a g e � P a r . 

Ppge 

Page 

P a g e 

4 ， 

5， 

6, 

P e r . 

P e r . 

Par. 

3， Line 2 "all times" to "the times" 

4 , and 5 d e l e t e "all t h e " . 

13, Line after, after "prove" insert 
"that". 

13, Line 3 , Insert "law of" before country. 

18， middle page eliminate figures (19). 

18, middle page eliminate figures (13) 

Page 7， 

Pege 9, 

P e r . 1 8 , Eliminate from line 2 beginning with 
"It is to" honestly entertained. 

Per. 20, Strike and add the follo?/ing "The 
record fails to establish the following vital 
elements of proof which are indisponsible to 
permit a find ing by the Tribunal that the 
ovidence offered by the prosecution is suf-
ficient to find the accused Oshima respon-
sible under any of the Counts in the Indictment" 
( 1 ) e t c。 

P s g p 1 7 , P a r . 1 5 , Line 2 I n s e r t " P r c i f i c " b e f o r e " W a r " . 

PsgG 18, P e r . 1 6 , Li.v- 2 change "and" to "to". 

Same： page P a r . 1 6， ( 2 ) Line 4，Delete "neither" insert 
"only the latter". 

Last page, fourth line from the bottom delete "but 
切 h a t " insert "That". 



28 Jrnunry 194-7 

From: Floyd J. Ifettice 

TO: Whom It Msy Concern 

SUBJECT: Correction in Matsui's Motion Tc Dismiss 

It is requestrd thrt thr following corrrction be 

mrdo in Defense Motion 669 (Motion of thr rccusrd Matsui, 

Iwsnr, To Dismiss). 

On Prgp 4 , Prrrgrr.ph 12, it、is rewritten to read 

rs follows: 

"In Count 46 thr snme chrrge rs in Count 45 is made 

p.grinst tho rccused MATSUI v'ith respect to the City 

of Cnnton on 21 October 1938, end in Count 46 with 

respect to the City of Hankow, the dete of which is 

27 October 1938. As to tho sttrck on these cities 

the cvidenco does not show thet the accused MATSUI 

hsd anything whatever to do with those operptions. 

At s?id times the r.ccused MATSUI had resigned from 

his post r.s commander of the Middle China Expcdition-

ory Force and was living in retirement in Jr.paru 



27 January 1947 

IL^FORT/PT l
T

OTICE 

To Whom It K r y Concernr 

It is requested the t the follov.i ng corrections be raade 

•with reference to defense motion number 635. (Motion To 

Dismiss Of
 c;

hi r e m i t s u r a c o r u . . ) 

Pa^e 2, lines 9-10 So omit Exhibit 246, R e c o r d , P = 

Page 2， line 13 To insert after et seqq.o : Exhibit 

I:。
t 
,21+6 } : Record P . 3,050 

Page ？ , line 25 To insert the Record pege ： 7 7 6 

Page 3 , line 21 To insert 28 July instead of 26 July 

Fafre 5
S 

line 7 To insert. the Record page : 7： ；.760 et seqq 

Pnge 5, line 23 To insert a f t e r 1938。； Exhibit No。 273， 

Record p
0
 3;685 

Page 6， line 13 To insert the Record page:’ p„ 12 ,872-

Page 6, line 21 To omit the Exhibit number ： 1 3 0 3 

Page 6， line 22 To insert the Record p^ge: p . 1 4 ,440 

et seqq. 



27 J^nurry 1947 

From: 

Il PORTAFT FOTICJ： 

F . J". N . '-ARREI：, Defense Counsel 

い 
ノ V 

.1 
/ 

rp O： Whom It L-py Concern. 

It is requested tiiat the following corrections be mf.de 

with reference to defense motion number 693. (Motion Of The 

Accused Hirr-nama Kiicliiro To Dismiss.) 

On page 5 , l i n e 11 from the top of tiie r
r :

ge, "the ye^r 1941 

s ho aid be changed to r e ^ d , ” the ye^.r 1942 

It is requested tir. t the Pdditionf.l prges attached, to this 

niemorsndam be scibstitute^ for np.ges six end seven of the copy 

of the prgaxnent now in your honds. 

Tiie following corrections iip. ve been JUPde ： 

On page 6 at line 7 fror；： the top of tLe rrge, tiie re hs s 

been inserted between the date "September 2， 1 9 U 5
n

 nnd the 

words "the accused", the following wor ds, "embraced by counts 

twenty-nine throufii thirty-four"j 

r.-i pcge 7 of y:〕.e sopv oi" the nx.tior」 no•. in yoMr ir.nds, the 

first tvoo words which c, r.pear "counts thirty-five" have been 

changed to road "counts fifty-three". 



count thirty-five, whi ch alleges e war of aggression agpinst 

the U n i o n of Soviet Socialist R e p u b l i c s , the evidence shows 

thet the iefendent w a s b member of the Privy Gounci1 but 

wholly fells to show that there w a s any connection between 

the defendant or Frivy Council v/ith any allege" hostilities 

a『inst such n a t i o n . During the period of time from 

December 7， 1 9 4 1 through. September 2 , 1 9 4 5 , embraced by-

coon ts tv.enty-nine tiiroagh thirty-four, the accused held no 

public o f f i c e , except es nr eviously s teted, he did hold the 

post of Special Envoy of gooメ w i l l t o China in 1942 and was 

rppointed to the President of the -^rivy Council for the second 

time on A つ r i l 9 , 1 9 4 5 . It is contended ths t the evidence 

rddaced against thi s accused, with reference t o these counts 

is entirely insufficient to v,’arr°nt Q conviction. 

Counts thirty-seven t o fifty-two allege m u r d e r , »<e most 

strongly urge tii&t tiiere is no evidence to connect this 

defendant vith any responsibility in connection w i t h these 

^llegf:d offences. It is significant ths t the accused is not 

chr rged in counts forty-eight thro ugh. fifty. 



Counts fifty-three to fifty-five, relate to con-

ventional w crimes nnd crimes against humanity. This 

°ccused Is nnmed in these counts only insofar as tiiey 

relate to the Republic of China and the argument that 

hes been a d v need w i t h reference to counts thirty-seven 

to fifty-two would likev;ise cprly to these charges end 

need not be enlarged upon. 

In conclusion it is sabnitted thst there is not 

sufficient evidence, of a substnntisl nr tare, even under 

the leeway given this Tri b u n n l , t o warrant conviction 

of this eccused ;，nd therefore respectfully submit t h a t 

oil charges ^g-inst M m ought, in the interests of 

justice, be dismissed. 

Us ami Rokuro 

Franklin E , N . v;
a
rren 

Counsel for the Accused, 


