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the Emperor, and the entire Japanese nation. However,

Mr. President and members of the "Tribunal".

1. On 16 May 1945 the accused unanimously in
open session before this honorable court pleaded
"not guilty" to all the 55 counts and charges of the
Indictment. “

Thile i£ is truee that some ha e been selected
properly to formulate and execute the national e

policies of Jajdn during the period alluded to in the

Indictment, it is not to pe understood that the denials o
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of these Defendants in any sense implies that they ':f“ 1
\ - — . . » -

mean to evade their responsibilities toward His Majesty,

~—

it is respectfully submitted that this court of justice

is international in character and not a national court,
before which the culpability of a state official
should be challenged. This international court has
jurisdiction only of matters that involve another

nation or nations.

The Prosecution assumes that all military precautions
gdopted by the government of Japan during the years
from 1928 to 1945 were criminal acts in themselves
from the standpoint 5f International Law. It not
only avers that the policies of Japan are criminal
(see words of Chief of Counsel that the "Act of Japan"
is on trial - R-420) but it is charged that as a nation
initiates a criminal war, a so called war of aggression,
or a war in violation of certain treaties, the individuals
who happened to be in office at the time and participated
in the decision to wage such a war are criminally resnonsible.

That seems to be the position asserted by the Prosecu-

tion. In other words, the fundamental proposition




in this case is that Japan continuously committed alleged
international crimes during the entire neriod of seven-

teen years.

All the accused deny that proposition emphatically.
Counsel for the Defense also represent to your Honors,
and respectfully point out that in 1928 or thereafter
there was nowhere in existence g principle of international
law that even tended to impute nersonal responsibility
upon - individuals as instrumentalities of the state while
acting on behalf of the sgtate id its sovereisn capacity.
Under this belief, therefore, it tras not only reasonable
but honestly justifiable that all these accused enter a
complete denial and protest of every charge and allegation

in the Indictment.

2. Therefore in this unusual proceeding the
important issued seems to be whether or not the
safety measures, military and naval preparedness,

0

embraced by Japan since 19293 were "aggressive"

in nature.

It is too fundamental to desiznate to the members
of this court, that all preparedness of one nation is
made in contemplation of the activities and anparent
objectives of another or other nations. It is incon-
ceivable to determine the scope of such preparedness
apart from this vital consideration. It may well be,
and no doubt has occurred in history, that a particular
nation has doubled its standinz army, and it has been
assailed as an offensive act, whereas it has later been
ascertained that a neighboring state trebled its standing
army, and the act of the first nation is considered

logical and sound.
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In this case it is conceded by the defense that
only Japanese military and naval preparedness is on trial -
not that of other countries, some of whom are party
complainants, but within the 1limit of determining
the nature of the policies and measures of Japan we expect
that we may be permitted to present briefly evidence

concerning the activities and undertakings of other nations.

3.' There are three important considerations which
should be outlined in this opening statement in order
to proverly construe the exact nature of the internal
and external policies of Japan during the neriod cover-
ed by the Indictment. These are not policies of any
particular cabinets, of which there were several,
nor are they principles of political parties. But they
are national, lons standing, and firm aspirations
universally subscribed to and revered by the entire
Japanese nation since the opening of the country in

1853.

The first of then national characteristics is the
fervent wish of the Japanese people to preserve the
nation as a perfect independent state. The treaty of
"ANSEI", between Commodore Perry and Shogun, impaired
the sovereignty of the nation extra-territorially,
and with respect to Custom autonomy, and thereby was

most deeply regretted by all Japanecse.

The ultimate desire of foremost educators through-
out Japan in the IEIJI period was to elevate and enhance
the standing of the nation to a position of nerfect
independence. Since that purpose is a worthy one, consis-

tent with the principles advocated by President Wilson
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after World War I its justification and ideals must
be recognized by this Tribunal. The defense hope to
prove that this principle was the universal ‘aspiration

and expectation of the Japanese people.

The second point is the insistence for the aholition

of racial discrimination. Racial discrimination

\_—_—_____—‘
affects those who are discriminated against much more
keenly than those who discriminate. However, in order
to eliminate racial discrimination the standards of cul-
ture and education for this nation must be raised. The
government and the pcople of Japan were not blind to these
necessary reqqisitcﬂ. If morality and custom called for
certain modifications and improvements they would
willingly admit their nccessity and adopt them. But
the culture of the world is not singular but plural
according to the number of nations concerned. Each
nation has its own history and tradition, and culture

is created and developed accordingly.

Since, therefore, East Asia has its owm culture it
has been the desire of the Japanese people to preserve
and purify it so that an cqual position may be maintained
with all races and peonles in every respect and thus
contribute to the progress of mankind everywhere. The
aspiration for racial ecuality cannot be realized simply
by raising the position of the Japanesc to the
gtandard of Europeans and Americans. From its own
nature the standard of all the pegle in East Asia
should be raised in ordsr to attain the complete
abolition of diecrimination. It is true that some few

authors might have referred to this idea in an extravagant




manner, but these writers wcre the excention. It is the
universally held honc of the Japanese people to reach
that standard attaired by Europeans and Americans together

with all other peoples in East Asia. It is evpected

1971

that this point too will be proved by the Defense in

order to clari

'y and avoid' any misunderstanding.
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We shall further develop that Dr. Sun-Yat-Sen, the father of
the Chinese revolution, and other leaders in India and
throughout East Asia cxpressed sympathy with this idea.
Although the people of Japan had and have their cherished
idea to preserve and develop traditional Oriental civili-
zation there has been no such thing as the sense of national
superiority. On the contrary they only wished cooperation
with other peoples in East Asia to secure equal status

in the world. If the true intention of the Japanese

people in this respect is rightfully understood it would

not create antagonism with the neoples of other

countriecs.

The third fact to be referred to is what has been
termed "the fundamental principles and doctrihcs of
diplomacy". Since the Meiji Period the prevailing
ideal held by the government and the people of Japan
in respect to foreign relations was to maintain peace
in East Asia and thereby contribute to the welfare of the
whole world. This was called the cardinal principle of
diplomacy in official documents and Imperial Rescripts,
that is to say, the fundamental ideal of Japan in
guiding its foreign policy. The war with China 189
to 1895 and the war with Russia 1904 to 1905 were
fought with that aim and corsideration in view.

That is clearly written in the Rescrints in the opening
of thesec wars. In view of the actmal conditions at
hat time Janan was the onlj country in the Far Tast

which had adopted a western civilization and had

all the qualifications of a modern state. Although

China was a country of larse arca and abundant

W
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resources she faced the danger of being partitioned

by the Powers into spheres of influence. Most of the
region in the south had aiready come under the domination
of several Occidental Powers. Under such circumstances
the Japanese people feit sincerely that Japan had

2 sneclal mission as'a stabilizing power in the East.
This is not a peculiar notion held by the accused

but it has been a fundamental principle held for at
least two generations by the Japanese nation. It

is understood that this prineciple has been recognized
by the great powers, and we cxpcet to prove that the
Anglo-Japanese Alliance waw concluded and reﬁewod on
the recognition of that principle. The Japanese

people cannot forget the sympathy of the government and
the people of the United States shown toward Japan at
the time of the Russo-Japanese war, which was fought
for the maintenance of that cardinal principle. That
principle of stabilization was never of an aggressive
nature. On the one hand it prevents East Asia from
falling into political and economic confusion, and,

on the other hand it promotes the common.devclop—

ment of all Asiatic reaces and thus their

contribution to the progress of manking. In the

light of the forcgoing idca only could the relations
between Japan and her neighl ors be fully understood.
The government and the people of Japan have been
especially sympathetic to the preservation and
development of Chinae. This is well expressed in

official and unofficial documents since the Meiji ‘Period.



The relations between Japan and the Celestial Empire
has often been voicad by the proverb "Shin-Shi-Shoha'
which means that "without teeth lips arc exposed to
coldness", "two wheels §f a car help one another®.
Another saying is "doben doshu" nmeaming, that both
countries use the same letters, represent the same
Confucian Ethics and are of the same race. About 1900
Jaﬁan invited many students from China, President Chang
Kai Shek beinz one of them. Since the revolution

in 1911 the government and people of Japaﬁ extended
sympathetic understanding .to Doctor Sun Yat Sen's

work. It is true that the Jananese Military Staff

had annual militafy plans, as had been pointed out

by the Prosecution, but it is also truec that the military
staff never made a hypothetical military over all plan
against China, The presentation of evidence on these
facts will, we believe, be helpful to the Tribunal

in disproving several averments contained in the

Indictment, and of ‘testimony in the record.,
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5. The allegetions in the Indictment are divided into
55 Counts. Many of them sver one and the sawe allegation
concerning the same charges viewed from different angles,
and seem to overlap. osome of the Counts refer to all the

s2used and others refer to but a few. If all the szcused

here produced evidence individually and separately on behalf
of themselves one after another ap&cinst these numerous and
diverse Counts, a creat repetition and zonfusion would be
bound to arise. 50 the defenderits &nd their zounsel have
cowe to an agreement that they will produce as far as
possible, eviusence in cowmon when the Counts charged are
in common. w8 the result of this agreement, the proof to
be presented in coumon sre divided into the following divi-
sions and evidence will be produced &ascordingly.

Division 1. General ;roblems.

Division 2. MNatters concerning Manchuria and lianchoukuo.

Division 3. Matters concerning China.

Division 4. MNetters concerning the Soviet Union.

Division 5. Matters concerning the Pazific War.

sfter the presentation of evidence in the above divi-
sions, each accused will from his own individual standpoint
offer evidence concerning himself. In that 2&ase soue of the
accused might, from their standpoint, demsnd exceptions to

n the apove five divisions

e

the facts and evidence as adduzed
or may replenish on evidence from their individuel interest,
This phase may for the sake of convenience be called, "Divi-

~ &

sion 6. "Individuasl cases or individual division".
6. I shell now point out @ few importent fests which
will be dealt with under Division I, and explain the

method of presenting evidence. Ieedless to say, the




matters to be pointed out here are but a part and not all
of the matters to be dealt with in Division I, further
remérks being reserved to be made at the opening of ezc
Division., The same can be said with regerd to other Divisions.
7. In Count 5 of the Indictment, citing the whole of
the particulers in spperndix .., and treaties tnd essurances
in .ppendix B and C, it is chargea that the Japenese Govern-
ment, in which the &accused partizipated, had an intention
to dominate the whole world in zonjunction with Germeny and
Italy. There mey be no greater misunderstanding than this.
~8 to reletions between Japan &and Germany and Italy, my
collesgzues will present our case &t the phase desling with
~nti-Comintern Pact and Tri-partite Pact. I should like
here to treat the matter as & whole concerning ideals and
aspirations of Japen on the one hand -- that of Germeny and
Italy oh the other. .11 the confusion and misunderstendings

ere due to the interpretation of the idea of "Hokko ichiu",

cited in the preamble of the Tri-partite Pact and in the

Imperial Rescript, issued &t the tine of the conzlusion of

the Paczt. It is customary that solemn classicel words and

phreses are fondly used in our officisal docuuents, giving

some effect to meake the document dignified but at the same

time adding obscurity even to Japanese people themselves.

50 much with foreigners who heve different languages. The

Imperial Rescript issued on the conclusion of the Tri-psrtite

Pact paraphrases "hokko izhiu" and says, "It is indeed a

great teaching of our Imperiel ancestors that the Gresat

R

Cause shall be propagated all over the eight corners of tae

world and the whole humanity on eaerth shall be deemed to be
\ —

in one family. To this sugust teaching we endeavor to

adhere day and night." %“The Great Cause"
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_/%ere means "universal truth". To be "propagated™ here
mesns that the said idea be understood by and be accepted
in all the world. "To be in one family" meens that the
whole mankind is to live tog:ther with the feeling of
brothers and sisters in one housencld. .s I said before,
our culture is of a different origin from that of the VWest,
and therefore the expression is necessarily very different
or even guaint to the Zuropeans and smericans. But its true

- —

reaning is not different from the ideel of democracy, which

—

is the foundation of the :.tlantic Charter.

In the plan for the Japanese-samerican understanding,
which was the basis of negotiation between Secretary Hull
and ..mbassador Nomura, "Hokko ichju™ is translated into
Bnglish as "universal brotherhood”. The Representative of
Thailand at the Greater East isia Conference in November
1943 translated it, "the union into one family on the basis
of justice, righteousness and peace." These things might at
first sight appear idle research of language. But the
counsel for the defense are ready to produce authoritative
evidence and witnesses to prove the correctness of what I
have said because the proof seems necessary for the interests
of the accused in this case., The preamble of the Tri-partite
Pact should be interpreted in its proper meaning. Viaatever
was the idea held by Germeny end Italy at the t ime of the
conclusion of the treaty, concrete evidence will be pro-.
duzed to show that the Japanese Government had no intention
to conquer the world in cooperation with Germany and Italy.

8. In srticle 2 of the said Past it is provided in
effecﬁ that Germeny and Italy respect and recognize the lead-
ing position of Japan in the establishment of a new order in
Greater East .sia. No vord is more subject to misunderstand-

ing then the expression, ".. new order in East .sia"™ or

"Greater East .sia co-prosperity sphere."™ The chief of

counsel for the prosecution went so far as to say that
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"a new order" is an idea to destroy democzracy apnd freedom

and the respect for personality, whizh are the basis of
democracy. (R. 385-447). Is it not a confusion of the
ideal of the Japanese nation and that of other countries,
or, a8t least; & product of association withh other jdeas

that led the Chief of Counsel to such a misunderstanding?

But the implication of the particular Japanege words as

used at the period undsr consideration, and the nature of

the Japanese ides itself alone are necessary for consideration

here.,

It was in the Konoe declasraetion of November 3rd and
- - = e

—

December 22nd, 1938, that the words "a new order in East

.8ia™ were first officially used. s to the meaning of "a

T —

new order in East ..sia" as used in the Konoe declaration, it
is a document which speaks for itself; that Japan, Manchoukuo
and China will cooperate on the basis of good neighborliness,
common defense &gainst comuunism, and economic cooperation.
48 to the relation with other countries, the declaration
says, "With regard to the economic relations between Japan
and China, Japan has no intention of monopolizing China
"economically. Ve ere not demanding that China restrict

the interests of the gooa intended countries who recognize
the new East ..sia and are willing to act accordingly. The
only thing we expect is to meke the Sino-Japanese cooperation
and co-working effective." It did not exclude the principle
of egual opportunity. Ve must, however, ramember, &s the
Prosecution contends, that it was the period when large scale
battles were taking place between the two countries in-
volving more than a million soldiers. In such a period of
large scale conflict it was inevitable that various restric-
tions were imposed upon foreicners as well as upon nationals
of the conflicting states. In connection with this point,
the Joint declaration of Foreign Minister .rite and the
British fLmbassador Cragie in July 1939 will be presented

as evidence., The declaration says in part that, "the

- 12 -
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British Government fully rezognizes the actual condition
that a large scale werfare is going on in China, and the

British Government recognizes that the Jajpanese .rmy has a

special demend in order to secure its own safety and to main-

tain peace and order of the.area under its control as long
as the said condition continues to exist . . ."

Briefly speaking, the g¢ist of the so-22lled new order
advanced by Japan is on the one hand good neighborliness
and cooperation, eyuelity and reciprocity on the basis of
virtue, and on the other Lesnd restriction of the subversive
activities of communists who aim at the destruztion of the
foundation of the present soczial order. It does not
intend at all the disregard of personality or the destrus-
tion of freedom, as is misunderstood widely. The int:rinsic

content of the idea of the new order as used in Japan is

the "Ko-do" or "Imuerial Way", s it is sometimes trans-

lated, GE? gist of the "Imperial Viay" is benevolence,

righteousness and courage It respects courtesy and honor.
— o

‘Its ideal is to let everyone have his or her own part, and

fulfill his or her duty. It @ims ruler and ruled to be of
one mind and administered by the sincere aid of the whole
people. It is just the opposite to the idea of militarism
and despotism. It is extremely difficult to express such
ideals in language other than Janenese. DBut as far as the
respect for individual prersonality is ccnzerned there is no
fundemental difference between the "Imperial ay" and
democracy. Confuecianism, as well &s the philosophy of India,
had a great influence in the development of the "Ko-do".

It is unusual that evidence is adduced to prove such abstract
ideas in a court of justice. But we must do this in the
instant case. '/e have a speech made by one of the accused
at-the Imperial Diet showing the difference between the
"Imperial Way" and totalitarianism of Germany and Italy.
Since the speech was delivered just at the midst of the
negotiations with Germaﬁy and Italy, it can be said that

the difference bstween the idea of our new order and Nazism
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and Fascism had already been z2learly understood among us &t
that time, e have alsé a reply of another accused in
response to &n interpellation of a member 2oncerning "Ko-do".
One out standing difference between our ideé gnd that of
Germany's is that the totalitarianism of Germany tried to
control the whole by force, EEEE? "Ko-do" tries to zo-

oréingte the whole by virtue. Another obvipus distinction

between the two is that there is no taint of racial superi-

ority in Japan as is found in Germeny. Op'the contrary, our
people are always conscious of our own limitations &nd are
anxious to reach the world standard with other peojles in

Fast Asia. The same view is also shared by the accused. : w
However, the following point should‘bgfnoted. In the

mri-partite Pact, LArticle I provides that Jepan recognizes

the position of Germany and Italy in the new order in Europe
while srticle II provides that Germany and Italy in exchange

recognize the position of Japan in the new order in Greater

Bast ssia. The language follows the ordinery formula of
reciprocity of diplomatic documents. Besides the same words
"a new order" are enmployed to signify entirely different
ideas held by Germsny and Japen, and the Pact places Germany
and Italy on one hand and Japan on the otier hand on &n
equal standing. This indeed, is the main zause of misunder-
stending. The intention and activities of Germany and Italy
were totally different from the new order in Bast asisas which
Japan advocated at that time. Since our new order is to
respect the independence of every country, it never implies
the idea of world conquest and it is nothing to de with the
restriction of individual freedom. The terminology of
"Jeadership" is understnod by us not‘to mean dominetion or
control but only to take initiative as advanced among our—
selves. Such fundamental national ideal z&n nsver be
affected or changed by thz srroneous wordine of a treaty or
treaties, Later on we have zome to use the words "the new

order in Greater Fast isia" or "the Greater Rast wnsia Co-
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prosperity Sphere" including not only Menchuris and China

but also other countries in East asla. But the fundesmental

idea remeins the same. The joint declaration consisting

of five srticles adopted at the Greater Zast Lsia Conference
at Tokyo in November 1943 briefly expresses the essence of
the new order in Greater East Asia. It provides:

l. "The countries of Greater East Asia through mutual
cooperation will ensure the stability of their region and
construct an order of common prosperity end well-being based
upon Justice.™

2, "The countries of Creeter East i4sia will ensure the
fraternity of nations in their region by respecting one
another's sovereignty and independence esnd practicing
mutual assistance and amity."

3. M"The countries of Greauver Zast Asia by respecting
one another's traditions and developing the creative faculties
of each race, will enhénee the culture and civilization of
Greater East asia,"

il L. "The countries of Greater East asie will endeavor
to ascelerate their ezonomio development through close
cooperation upon & basis of reciprocity and to promote
thereby the general prosperity of their region."

5. "The countries of Greater East Asis will cultivate
friendly relations with all the countries of the world and
work for the abolition of racial diszriminetion, the promotion
of cultured intercourse and the opening of resources through-
out the world, and contribute thereby to the progress of

mankind.®

The foregoing resolution together with the speeches msade
at the zonference by the representatives of various countries
will be presented as evidences Llthough the resolution
considers East iAsia as one family of netions with regard to
politisal life, it takes world wide view as far as the commu-
nizetion among countries, development of resources and the
exchange of sultures are conzerned. Artizle 5 of the

T
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resolution is especially noteworthy. It was generaiiyrcqlﬂ

at that time that this plenet is too large as a political unic
but too small economically if it is divided into various units.
Thus it will be proved thet the idsa of new order among us hes
not been that of world conguest.

9. My duty is to explain facts to be presented to the
Tribunal in brief form. Therefore, I will avoid-legal argu-
ments as far as possible. RBut as the Chief of Counsel for the
Prosecution aptly indicated (I'scord 402), Conspiracy as the
first crime in the Charter of this Tribunal is only referred to
and not defined in the Charter. Apart from the legality of the
Charter to punish conspiracy, we cannot without definition of
conspiracy determine the facts which the Prosecution charges
as criminal. Nor can the defendants know what kind of evidence
they are called upon to disprove. The Chief of Counsel for t.c
Prosecution cites the decisions of the United States' Courts in
order to define conspiracy and seems to agsert that it is indis-
putable. But this Tribunal is an international court. -We sub-
mit respectfully that it is rot proper to apply & pertizular
legal theory which has developed in & zertain sountry with its
peculiar historical background at this Tribunal as if it were
a general principle of law. The idea of Conspiracy is unique
in the inglo-imerican legal system and its counterpart cannot
be found in the criminal code of the Roman ILew. ZEven in
countries which have edopted Anglo-American legal systems, it
is impossible to apply particular decisions of England and
\meriza, In some countries when two or more persons zlearly
plot a particular crime they are punished’ as ac(omplices. In
that case the object of the plot must be clearly illegal and it
cannot be accomplished except by adopting an illegal method.

In Jeaepan it is rather exceptional to punish preparation of a
crime and plot thereof before the commission of a criminal
act. The kinds ‘'of crimes the preparation of which are

punishable

ey




are enumerated in the criminal codec., The same as I under-
stand it, could be said as to the criminal law of other
countries which have adopted the Roman lcgal system. More-
over, in order to constitute a plot or conspiracy as an
independent crime, the date and place of such plot or con-
spiracy must be specified to an intelligible extent. In
countries which have not adoptcd the Anglo-American legal
system, it is inconceivable that a plot could exist from
January 1928 to September 2, 1945. What I wish to submit

is that the said doctrine, to wit, the do¢ttrine of con-
spiracy, as has been developed in England and America as

one entity, cannot be decmed to constitute a part of inter-
national lsw., If the decisions cited by the Chief of

Counsel for the Prosecution mean that thosc who join the
conspiracy after the comunon plan was formulated are criminal-
ly responsible to the same extent as the original conspira-
tors, it is not decidedly a commonly accepted legel principle
and thereforc cannot be applied at this International Tribu~

nal as Precepts of International Law.

10. 7TIn Division 1, the Defendants are prepared to
produce evidence to show that no such thing is to be called
"eriminalistic military clique™ as referred to in Section 1

of the preamble of the Indictment nor has been existent in

this country since 1928, and that no criminalistiec organiza-
tion among the accused and other divers persons has been
formed through the said period. The method of selecting the
head of the cabinet since 1928 was largely a matter of chance.
If a cabinet falls for some reason or other, the Emperor asks
through Lord Keeper of the Privy Scal, advice of elder states-
men (mostly ex-premiers) as to who is to succeed. As the elder
statesmen themselves are not an organized group, those who

heppen to attend the meeting discuss the matter and select
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extemporancously @ premicr-designate after due considera-

tion to the exigency at the time, and report the decision

o the Throne. The Emperor agcepts the report without

exception. Hence there is no Way to tell beforehand who
will become the Premier until the moment the feport of . the
elder statesmen is submitted to the Throne. Therefore, it
is impossible in Japan thet a certain organization party
or clique monopolizes power for any duration of time, and
continues a particular plan or conspiracy. The pertinent

documents and witnesses will be produced t5 prove this

point. The so-called "Tanaka Memorial™ as was referred

e,

—

to by a certain prosecution witness, is a forgery and trav-
-—————‘._“_“____—

esty. To us it looks rather ridieculgus. Besides this

there is no competent legel evidence to prove the aims, ob-

jects and organization of such a "criminalistic clique".

Section 2 of the presmble of the Indictment and para-
graph L, Section 6 of the Appendice of the Indictment seem

to consider the Imperial Rule Assistance Association and the

—

Imperial Rule Assistance Political Society as something like

e

Nazis in Germany or Facists in Italy. Nothing can be a

greater misunderstanding of Japznese politics than this, The

0Q

former is a "public organization" +to assist the administration
of the Government; the meaning of a "public organization® will

s @ political organization

e

be proved later. The latter
created by statesmen at that period. Its purpose was to co-
ordinate their action in the Diet. It is like the political
parties in England and America in the sense that it takes in-
dependent views and holds its own political opinion apart from
the Cabinet. Althoygh this point has been partly proved by cross-

examination of the witness produced by the Prosecution, we




think it nccessary to prove more conclusively by cuthoritative documents
nad witnesses, ~nnd expoct to do so.

The Chief of Counsel for the Prosccution rcfers to the Imperinl Ordinance

of 1956 to the effect thot the llinisters of War and of the Nevy must be
At

scleeted from cmonpg gencrals end vico-gemerals or admirsls and vieo-

cdmirols of the cctive list; and gooes ox to contend thot the purpose of

the Ordinancc was for the crmy to coxtrol the govornment and that the army

o

utilized tho Ordinanee for the plotting of armed cxpansion of Japan

(R.441, 442). This is coatrary to the real statc of offairs. This
i

Imperial Ordinance wns promulroatcd aftcr the Fcebruary 26 Inci-

q§33_92_33§§ (a2 robellion ia which Promior Okada nnd other
il
cldor statcsmen were nssculted). It vas fenrod ot that time,
thoty if some genorals -in the reserve 1list hnd ony conncetion
with any group of men conccrncd in the February Incidcat, and
o2¢' of them hopponcd to be opnointed VWor Minister, that would
bs o scrious mntter for the safcty of this state. This Ordi-
aancs was created to prevoant the oocurrence of . at kind of
thing. I: other words, thg purposc of the snid Ordinance wos to
mokc o thorough purific~tion of tho ~ruy possibl;. As
o mottor of fact, the Ordinaenoe wrs succissful. ts rosult
wos coatrery to the Proscoutioxnts chnrpe to rastrain thosc
who insistcd on usiang armed forec illogitimetolys. On this

noint wo are ready to presont swidoneos. Briofl
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35 ¢ miswndcerstending of fact to thiak that thore was cn
orgcaigation like o eriminslistic military cligue which cone
trolled tho Japanoss Govermmcat durin: tho pcriod spocificd

in the Indictment.
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11. It is «lso ncecessary to disprove the chargc of conspirncy
among tho accuscd for the congusst of tho world in geaneral

(Count 45); domination of Bast Asia, the Pacific, Indian Occar

and rogions adjacont thereto, (Count 1); or the control of

China, (Coumt 3); or tho control of ianchuria, (Cownt 2). There

Nel

arc diffcreonces of ags, walks of life and cnvironmont among

the accuscd. Some of them arc army or =navy officors, somc ars
eivil officcors, somc arc diplomctic, ¢hd 'semo arc cuthorss’
Thoy never had any chanco to moct as o whole or in part with

any spoeinl objcet in wiowe.  Thoy nswer hod ony oecasion. ko
cxchange their opinions on any such mntter. If soms of thom

as g group wcrec in any way rclatod with the Moanchurian Affairs,
the Chine Affoirs or tho Poelfie War, it is duc to tho fast

that thcy werc promincnt porsoncgos whea thesc ineidcnts or

wars which dcmand conecortced activitiocs of thc wholce nation, taok
places  Thoro is no such £aoet thot tho aceused and ccriznin
divers persons; who arc not indicted, ercated a ‘conspiring orgoni-
zotion and by somc mcthod or othsr mnde a commoa plan to coaguor
oy’ deminate: the ‘wordd: Hast Asia, tho Pasifie @ecair, the

Indinn Occzn, China or Manchurian. Wo will producc cvidence

n

to disprowvoe tho cxistcnec of any such coaspirgecy of congusst
or dominction.

12, Thoro is anothor point in this connocction whieh
the Defonsc arc roady to nrove. . It is a mistoke tor think. that
thoro is onc common and promoditctod pleon threughout ths ihan-
churinn Toeident, ‘tho Bhine Tncideat cnd The Pocifie Wors, They
oro-soparatc mattors having scparctc ‘ceuscs. . Pcocrsons wheo 0ro

—— e ———————
conccrned with omnc ineidont crz difforcnt from the nersens con-

corncd with tho othors. Therc is 0 such foet thot the formor

s
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offiedials pessud on their proarcditoted plons to their sueecsscers
Thc most obvious thing is the diffeoraoncc batweon the ikbn-
churian Affair on the onc hand axnd the China Incidont and the

Pecific Wiar on tho other. The Manchurian Incidont camc to an

g1@ 3n 1933 by Teoku Tiucch- Aftcr thot officinls of the Chien
Kai-Shok Govornment concludod ngrcemonts with knchoukuo with
rogard to customs, postal scrvice, tclegranh and railroad. Inm
1235 Chinng Kai-Shok promulgetcd the Good lcighbor Ordinence

tormrd Jopnne Mr. Hirota, Forcign Ministor of the Okade Cabi-

nct, ncgotisted with China ond formulatod the "Hirota Threc

Prineipios™ including the rccognition of thc status quo of

——rr

N

Iianchurin and North Chine and sccured consont of the Chinesc
Govcranmant to discuss the dotails witﬁ thosc priaciples as its
basis. Thc China Incidont which took placc four yoars after
Jonku Truce had beon intentionnlly planacd and cxocuted by
pnarticuler individuals. The ncecssary ovidonec to prove tho
sbove point will be produccd.

13, In Division 1, various cvidoncec will be producecd

in comucetion with Japant's intormcl politicse Tho Chiof of

Coungcl ellecpcs thet for many ycers, cven provious-te Jon i,

1928, the Japaucsc army taught o militaristic spirit to Japancsoc

young mci, and triod to cultivnte on oxtrome nntionalistic idea
S

thet the srogross of Jopan dcponds upon wars of cougquest.

The Chicf of Counscl wext on to scy that the army cnforccd thot
cducational policy in public schools, and hc concludcs that

this fret is cvidoneo of the cxistencc of o conspiracy (R. 436).
Nothing ccn be n greater nistakce then such o viow of Japancsc
sducation. Tho cdueationnl systcm ia the public schools was based
on thc Amcrican syston sinec 1872, Tho foundation of Japoncsc
nntionsl cthics wos siaco thon the syuthesis of Jepan's anciont
tradition and Chinat's Confucinn toachings with modification by

Occidcntnl othies. In 1878, thc Impcericl Reseript concoraing

cducation was promulgcted, in which ccortain wirtucs such cs

- 2] =




Yoynlty, £i1is1l nicby, waldvirecl love, justicc, public spirit

nzd the soirit of scrvies werc spocificd. It novor iacludod

—

. worlikc spirit. Th: fundamcsntal prineiplc heold by tho Impericl
\_.\_—/—7‘

Houschold hes clwoys boon peroc, love and beoacvoloncce It
i i R

cxcludes cxtraveganec and cacourcges simplicity cnd vigor; but

28

it is diffcront from the eaeewragomoat of wor. It is Truc that
aftor 1929 following tho =xempl: of the Unitcd Statos and b

Switzorland, Jnpoz ndodptod militory drill in schools with the oim

cateiglly o gfi-c

in wvicw of dovelopiag disciplino of mind znd body, nnd to ddvance
the charncter of youth. This wes dono 42 con:ccfio: vith the reduction
of armemonts and is ot nn cxpression of nggrussivonocsse The 1
forogoing \orinciple is th. fundemontal cdueational éolicy eI
10 ldnister of Educatio: hnd the power to modify it. Thorc is
nothing to prove that the Govermmait or the army tought the
peoplc thrt the fubturc of Jonan dcpundcd ol OgErcsSsSive Wolr.
B )
As ounc of the incvitabls ceonomic conscquciecs of the ) A

first World Viar, worldwido ovor-»roduction occurrcd and

/

tradc wns scriously rostrietcd. Japnan, which is lacking in astural ro- - |
R e - \

sourccs aud deponds oa tho ocxport of commoditi<s »roduccd by

light industry, wns faced with o grave difriculty. Inpig}y;

'

1932, thc -otorious Ottown Agrooment of the Dritish Hmpiroe was
/--_-\
cosncludcd. I Otboawa of tho samc yoar, the lkley Confodoretion

roissd 1ts teriff 21 por coud ad wolorem dgoinst Japnu. In
Scotcmber 1933, tho Chamber of Commsrec of tho Unioa of South

Africa »roposcd tho sbrogntion of the gontlcmen's agro-mmt

with Jepaa. The trnde acgotiction bebweon India cnd Japra
which tool plac- from thce <nd of 1933 to Jonunry 1934 was dis--

cournging nnd fruitless. I: S:ntember 1935, the Government of




Bgypt lovicd oxchange insuranco tax of 4 ncr cont and ad wvalorum
g0
[=3

~
e

inst cotton goods cnd othor Japancsc commoditics, In

Jenuwery 1936, the Union of South Afriea imposod an cxechonge

damping tex on Joponesc cotton goods and artificial silk. Thosc

arc only somec oxamples of moosurcs tokcen against Japancsce

comr.oditios; gouneral restriction of frec trade booans provelent

the world over and tendeney to cconomic nationelism wos roampant. Iaci-
duntally, overy nntion iner.csod armament at this timc as will bo
shown lator on. 1In Japan whoro the natural resourcos aro

moager, and its oroduction dcpcuds so much on light industry,

4

thore has bcon 1o means loft bubt: o roorpazizo Pincneg orxd

industry on the basis of planned cconomy for the sccurity of
QEE_::EEEEQ Such being the eircumstanccs undor which Japnn
initiated « novcl plan of rqprodﬁction, it will be clcarly nroved
that the program had nothing to do with futurc war or ﬂggr,551oA.
On this point wc arc proparcd to hovo somc oxports testify ia
this Tribunal.

Bafore the war frocdom of spooch was rospseted liks

othcr countrios. Howovor, it is o truism that the propogoada

a—

of communism has boc: prohibitcd by law sineo 1925. Jnpancso
v,-’——

poopla wishcd to maintai: tho systom of privatc proporty and

thoy violontly hated to have the Immorinl Houschold, which has
\ n—
boce tho objzet of notioncl revcroneo, disrospectod. Thoe com-

murists douy the systom of privetc property cud thoy intondod to

dostroy thc Imporinl Dynasty. Sincc 1920, tho movcment of thce
Comunist Party beeame netiwve in Japan and a subversive movemon
to dostroy privatc »roporty and the Impsricl Dyaansty bogan to
tako impotus throughout the country. It is oanly untural uxdor

such circumstanccs that o sovereiga stotc orohibits such o movomopt.
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It is neither o plan nor o preporction. for wor. This point eon

&

be pasily proved by the fact that [the Peace Preservation Low

was proposed by the Coclition Govermment of the three »orties
N e

which werc rogarded as libernls. The facts conceraing the diree- f//if//

tion of thought and speech will have to be shown by producing 0

evidences. It is needless to soy that onxce wor opens o cortain

G

amount ol restriction becomes necoesscry for proveuting ospioacge,
which is introduced in every country without cxception. There
should be no confusion of thougint on this peoint.

Therc arosc o so-cnlled reformation movcnmont

{Kakushin Uado) in Japan in or cbout 1930-1931. This movement

was not neccssarily ciming at cxpension. It must be remsmbered,

howcwver, that the Japanesc populctlon was iaercasing yeor after

yoar and was almnost on the poiat of recching one hwwdrod million.

Notural resources wore extramoly limited. And as o result

of worldwide cconomic decprossion, commerce and industry as

woll s ngriculture were facing scrious difficultics. Party

politics oxisted nt that time; and Seiyukai and Minsuto alter-
notely formed the cobinct. DBut the method of polition] sontoest

was unfalr; cad volitical corruptions were exposcd day ofter daye

Being oxcitod rund irritatod by thesc facts and incidents, hot-

e ———

hocded young mon and youig officeors apponled to dircet aotion.

et < ) &

The cvidonce to show thc motive of This movemcat was nortly dos-

——

troycd to our regrot. But tho remaining purt and witnossos will
s

be produccd to show that thc movement did not cim nf aggreossive

ware. At this opportﬁnity it is worthwhilc to point out that some
of the accused contributcd to suppress this movemont.

14. The Prosocutiox prosznts the nationnl defeasce plan
of Japca sinee 1837 as cwidonce of dopan's agrrossive dosign.

But armemcnts are always relative as has been said beforo. It is nod

IaS]
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possibls to dctermine whether tho nﬁtional‘dqfonsc planof

Japan was aggrossive or not wntil and unlssé it is studicd

in comporison with the plaas of othorieountries. In 1937 the
acighboring militory countries of Japan were Chino and tho
Soviet Union. Exccpting Chinn, agoinst which Japan ncver
nroposcd to come to on overall comfliet, wo sholl prove tho asture
of Jannn's military plan by prescuting the seeond five-year plan,
tho third fivo-yoar plan and ths position of the Far Exstorn
Army of thc Soviet Union after 1936. Thc military or nowel

staftr of eveory country mokos comcl plsas in codsideoration

of a potontinl oncmy. It is ncedless to say that tho

existoncc of such plons do not indientc that tho country has

tho will to mnke war ageinst other nobions. It is nlso nossible
to provs that the intcation of Jopan was not ngoressive by con-
trasting dJapants nowrl plan after thoe London ¥Newal Coafercnee
with thet of the Uaited Statcs nad the British Emvire.

15. The nature and scopc of the right of solf-defcnse
is a question of internetional Iow, sad therefors =0 covidenece
is ncoossary. However, the question to whnt oxtont the right
of sclf-dofense 1s rescrved in a particular trenty mny bo
answorcd in theo light of mntorisls nt the time of the concla-
sion of the tronty. Tho dufomndants arc proparcd to producs
the motorinls conecraing tho nogotintion of the Kclloge-

Briond Prect, official dcclarantions of the portics concerncd
and thc rescrvetions of tho Govorimcents ot the timc of tho
conclusion of thc Pret, for thoy will holp us to undorstond
tha limit of tho right of soclf-dcfonsc in the Kelloge-Briand
Poet. This issuoc of the intorpretation of the right of solf-
defense was roiscd ot the tinme of the 1pgotiﬁtion betwcan
Seceretory Hull end Ambasscador Nomurs in 1941. At thot time
the Unitcd Statos showed its own view as to the oxtent of tho
right of se¢lf-defense. The Dofonsc arc proparcd to nroduce

rocords eoncorning tho United Stotes! viow on self-dofonsc.

e




It is clso snid thot “overy untios is eompote:t $0 dscliae
whether circunst-ze.s roquirs rseourse to wor in sclf-dcfaonsc®.
The Dofensc will rovs aot ouly tho circwmistruccs constituting
self-dcfcnse, but clso the xrrty invokiag such right has boon
fids belicved oxistconeco of such right. The Dcfendnzts are
areonrod to oroduce cvidence to show the truth of the octs
wnder considcration.

16. Tt will bo o diffioult nottor for foreiznors %o
nderstand the rolation botwoen the high councnd and the
cuthiority of ordinary statc affeirs. It is, joverthcloess,
important to nrove this rclatio: i ordor to detormine the
responsibility of nnay net or omission in this cnss. This
depends on the interprotation of tho Constitution of Jopon,
cspecinlly Articles 11 ond 12 and 2 estnblishod custom in
this country. nith regord to tho military offeirs the
cxtcut of the roesnhoctive jurisdiction ond responsibility
of the military comannd (The Chiof of the filitary Staff co

o

the Chicf of thso Newnl Staff) and of the lidaistor of Yer
or the ¥ovy is an importont issuc. The jurisdietion of various
othor zovormmontal orpgens orc olso to be considcored in this
comxcebions The dofondnuts are nropercd to bHroduce g witness
or witasssus to clarify this point. Tho nature of commend
exd thc duty of obedicacc in ths Japanese Army arc difforcat
from thosc of othor cowatrics. This will be considered sczaratoly
with ragard to péqcc-timr cad war-tims.

17. Thers is conerstc evidenee w hich will be submitted

to show the eonncetion with the interprotation and ~ppliccntion of

the Potsdom Declarntion and tho Instrument of Surrcader®.

L oan




A, Japor cecopted the Potadar: Doeclorcotion vhich

was oroposed by the Alliocs o2 July 26, 19456 rad- surreadsred.
his Tribun~l was orented in ncoordanco with tho Instrument

of Surreuder. Although it is o faet that Jopnon surrenderod
unconditionnlly in the sonse that she nceopted tho Potsdon
Deelaration os o whole without asking ~ny eoadition or
nmodificntion, we comiot forget thot the Petsdrri Declerction
itsclf is n condition which existcd between the Allied Powers
ead Japan. Article 5 of the Potsdrii Doclarntion nrovides: "The
following aro our terms. Ve will 2ot dcvicte fron these Articles.”
The rords "uncondition:l surreader™ arc used in p-rogreph 2

of the Instrumont of Surrender. In cithor ense it rofers
to the svrrendor of tho Japraesc nrmod forcos oaly.

Thet is to say, the Jdaprnese forccs wsre ordored to surronder
to the Allicd foress without sy coadition or roservation. It
canot be snid thot tac othor perts of the Patsdan Doclarntion

the words "uacon-

lose their binding power siuply beeause of
ditionrl surrendor™ uscd iz ccaicetion tith the arned forces.

oy crincs® us-d i

Be The mecaing of the words
drtiele 10 of tﬁc said Deslnr-tion romoins Yo beo on dmpartacst
issuce e ﬂrc ready to prove in what sense Jopan, thet is to
say, Japnncsy respousible suthority, understood ths tern in
issuc at the time of ceeepting the Declarstion. Collaborating

cvidonecs nlso will bg used to prove the goaorel understondiag

i i
of tho torm "wer erincs™ at the ead of July or beginning of
fasust 1940, in Jopnn o8 well ~s ~1l over the civilizcd world.
This scaus to be ncocssary for supporting the vosition of the
somnsel for tho Dofonse that this Tribuirl hod no jurisdiction

o Counts invoking (c) nad (¢) of Articls 5 of

ths Charter erceting this Tribuanl.




to be lsgitimate. If a word ferinc® hen:
IR e 5

C. By accepting thc Potsdo:. Declaration, Japan
surrendored with respect to the Pacific War, in which sho
hed boon engaged. Shc had no iatention to surrender with
raesnoet to the Manchurian Incident, Khasan Leke Inecident
or omonghan Ineidont. In order to prove those points,
thc documents showing that the lbBnchurian Incident had beon
scttlcd by 1935, the documents showing that the nhasan Lake
Insidont or H:omougham Iucident had boen scttled by thoir
rospeetive agreements, and the documcnts showing that a acutrality
treaty was concludcd botween the Soviet Union and Japan
in April 1941 will bo prosontzd. The appended declaration to
the noutrelity trocaty is very important. It providoes
in part that "the Soviet Union rcspects the torritorial
integrity and inviolability of ianchoulkuo.”

D. Additional ovidencs will be produced with
rcfercence to the interprotation and application of the Potsdam
declaration. This will bc douc Zor tho following considoration:

Qgpn one party induccs the other to surronder

arfein tactics, it is conceiwveble that the
\_—

ssuming his ovm particular tactics

whilc cmplo

former inducec

pons ‘to be used in

such inducemcnt to surrcudor, that word should not includs

tactics as is boing used by that party while inducing surrcadoer.

e

This we take to be a correct msthod of intaerprotation of any
induconant or doclaration. Thorefore, thc tacties or ncgsurcs
which thc Allicd forces opcaly adopted from July 26 to August 10
against Japan (or tactics or mecasurcs of a similar naturc in

lossor oxtent) should be oxcluded from the ‘erimes" nrovided for in

tho Potsdan Declaration. This will dotermine the linit of war
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‘crimes tc ®e dealt with in this Tribunal. Records, photﬁé
graphs and many witnesses will bs produced in order to show

the tactics of the Allied Powers.

18. The Chief of Counsel for the Prosecution con-
tends that aggressive wer has been an international crime
for a long time and gives a definition of aggression.

In order to support his theory of aggression he goes on

to cite various treaties and agreements. As John Basset
Moore has said in his "Appeal to Reason"™, it is impossible
to define what is ag:ression. We are not going into a
legal argument now. We expect to have an opportunity

to discuss legal problems later on. However I think

it is appropriate at this moment to poiat out certaian
omissions in the facts which the Chief of Counsel for

the Prosecution referred to. The Chief of Counsel for the
Prosecution referred to., The Chief of Counsel for the
prosecution first invokes the Hague Convention I of

1907. But this treaty doss not make good offices and
mediation as absolute duty. The contracting partiss are
expected to submit their disputes to good offices or
mediation "as far as possible" or "as far as circumstances
allow", The Chief of Counscl for the frosecution in the
next place refers to the draft treaty of Mutual Assistance,
which was discussed at the fourth Asscmbly of the League
of Nations in 1923, The said draft was dropped at the
Fifth Ascsembly in 1924 and thesrefore Las never become &
treaty. Therefore it is not binding to any party.

The Chief of Counsel for the Prosecution refers to the
Geneva Frotoeol of 1924. This was signed by the delis-
gates. But since Great Britain whithheld ratification,

no state ratified it. Thus the Geneva Protocol has never
become & treaty., This fact proves that it has been thought
nremature to determine aggrevsive war as an international
crime, The Lellogg-Briand Pact of 1928 doss not provide

‘that aggressive war is an international erime. Ws

. ' o




"will refrain from advencing eny ergumcnt on this point.

19, The Indictment in its Gount 37 on proﬁides for
a group of orimes under ths title, "murder", and cherges
srimes of murder against the defendants for the loss of
lives due to the act of war. The Counsel for the De-
Fense holds thct the loss of lives dus to the ast of war,
lsgal war or otherwise, does not constitute a murder.
This, wa believe, is an sccepted theory of intcernational
law. This point scems too obvious to call any suthority.
The stete of war comss into existence when the first
shot has been fired. This is an accepted doctrine of
international law, Therefore, we will sroduce evidence
to show thet the loss of lives rcoferred to in Count 37
to €ount 44 in the Indictment occured after the stats

of var existed.

The Chisf of Counsel for the Prosecution asserts
that in all cases of aggressive war, those who @re in
officicl position should be trected as common felons,
thet is murders, brigands, pirates and plutidsrsrs and
should be punished as such. He goes on to say th:t such
a generally recognized prinoiple (R.389). Does he re-
fer to the primitive age in whish intsrnational law
did not exist? #®ince international luw ceme into existenes
thore has always been & distinction botween war as an
act of sovereign states an: saets of'burglcrs or nirases,

This seems to us the first principle of international low.

20, In case aggressive war or war in violation of
a trerty or treaties is fought by ths will of the state,
it is an import.nt question in internstional law whether
individuals who 2re in officizl positions of the state
ars criminally responsible. The Allicd Powers
contend that this World War II was fought for the

meintencnce of intern=ztionzl law. We teke it, therefors,the

B




’Allieﬁ Powars will heve no objocction to the striet

interpret tion of internationzl law, The Chief cof Counssl
for the frosecution refers to this point several times in his
opening stutement, (R. 389, 459, 463). He sticks with and
insists on‘this point although he is fully ecwarec of the
danger of proceeding without precedents. For.our part,

we &re nct yet convineced that international law cos 1t existed
1928 - 1945 imparts responsibility on individusls in officicl
positions for the ¢ct of ths stata. Therefors, ws beli_ve
that the provisions eo>nesrning individuzl responsibility

in the Chrrter something whioh ths Potsdam Dseloretion did
not sxpect, ¢nd ex post fucto law. For this reoson we

will produce e¢videncs to show thet international law cs

it stood in the pcriod indiccted by thse Indictment did not
impute criminel responsibility on individuals for the :ct

of the state.

21. The frosecution fresquently comp-res incidenvs which
ocecurrod during the Pcoific Wer with acts of Germeay during
the Buropenc war. In pags 450 of the Rocord they assert
thet torrorism cnd stroecitice occurring during ths Pacific
Wer werc of tho sams type thrt Germrny committed, =nd in
paga 455 they go on to assert that these mcts rs¢ not
incidsntal erfors on the port of the individuals but premeditct-
ed cets committed :s ¢ na.ionsl policy. The Gounsel for the
Dafense are nrep-red to show th:it the oeuntral government
znd high osomm=nd strongly desired th t thc rulcs =nd
customs of war be strictly observed and thot civili:ns
¢nd sven vnemies who have given up zrms, be tre: ced with

chzrity. For th t purposs, "The Battlefield Monual"

vas issued in J.ng:iz_igﬁg_ind distributed to all soidiars.
Whenover violators wers fond they were tried by Gourt M=r-
shall., The Army and Nevy Ohiefs of Sommend 2t the front wers
2lways emphatic in stressin. this point. We must

«dmit, howsver, thct ot the 1l:ter period of the

2 =




war when the communieations with the home eountry wers cut,
F battlefields isolataed, ordsrs from the commsnding officurs
became 1lmpossible; food beczme scurce ¢nd the existence of

the Japrnesc soldiers in itself precarious or when they met

with cruel guerrila warfere by nativestfggfiinhuman aots

mig't have been committed. This is a most deplorebls thing,

but the accused who stayed et home had no control over
the situstion. As to the treatment of wer prisoners,
the lsbor of non-commicsionsd officsrs =«nd :bove wsas
used with thgir volunt=ry will. O©Cn thc¢se metters we are
prepﬁrad to nroduce svidences with referencs to concrcﬁc

sets in Division 1.

h

L Jarn there has nsaver besn an

intentional wiolatil f hun.nity-«s v'qigii;gadjfo have
!

bzen committed against the Jews. On the contrary the

-

elimination of the id:a of racieal prejudiscs has always bsen

one of our nationel aspirctions. On this point we are
prepered to produce evidence to cxplain the differcnes
between war crimes of Germany and the sllegsd ascts of

Japan.

22. So fir I have dwelt on tha main subjects of
Divigion I. Division II concerns Mtnchuri: end Munchoukuo.
This Division is provideu for the purpose of disproving
criminality as alleged by the Prosscution. It relatces
to Count 2, Appendix A, Count 18 cnd Count 27. Couat 44
also relates to this Division to some extent. Thers is amples
gvidence which the accused will present under this snd other
Divisions. But they will bs all dsalt with in s:ch Division.
I will point out only the mcin subjects which should be

provsd under this Division.

The evidence which the defendants will prod uce should

be convincing.

The Lytton Report which the Prosecution prescnted says

in part:




-

",... the issues involved in this cornflict are not as
simple as they are often represented to be. They are, on the.
contrary, exceedingly complicated, and only an intimate know-
ledge of all the facts, as well as of their historical back-
ground, should entitle anyone to express a definite opinion

uponi them,"
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23+ In order to show the special conditions in
Manchultuo Japan' s special rights and interest in Man-
churia and their legitimacy will be proved. Why did
Japan acquire special rights and interests in lan-
churia? Why did the Japanese go to llanchuria?
Japan is a country of small area and a large population.
As long as immiszration was possible the problem was
hoped to be partly solved by that. In 1903 Japan's
immigration to the United States virtually stoomed by
the so-called "Gentlemen's Agreement", At that time Mr.
Jutaro Komura, our famous Foreign lMinister, spoke at
the Imperial Diet as follows: "In order to prevent
our people from scattering around remote foreign
territories it has become‘ﬁecessary to concentrate them
to this district (anchuria) and administer them
with their joint co-operation-----The Japanese
governnent in consideration of these points will follow
the estgblished policy with regard to the immigration
to the United States and Canada, and is faithfully
enforcing the restriction of immigrants". This
declaration has been taken in Japan as having previously
been understood by the (nited States. With regard to
Japan's relations with the United States an agree-
ment was reached between Mr. Lansinz, Secretary of
State of the United States and lMr. Ishii, Japanese
Ambassador, on 2 December 1917, It says in part:
"The Governments of the United States and Japan recognize
that territorial propinguity creates special relations
between countries, and, consequently, the Government of
the United States recognizes that Japan has special
interests in China, particularly in the part to which her

ossessions are conticuous." The agreement was made
oo o g
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in the form of-the exchanre of notes. The agreerient was
cancelled later but before its nullification our people

had done much in Yanchuria. This schieveaent cannot be

taken away by the nullification of the Lansing-Ishii

Agreenent, Thus Japan's legitimate activities in Man-

churisz has become remarkeble since that tiame.

s
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neriod the local suvuthorities in !’an-
churis maintained their power in cooperation with Jspan,
Since 1925 the national richts recovering moveient arose
throurhout China. The situetion in Xanchuria was vitally
affected. In 1928 Chanz Tso-Lin was killed and the lan-
churisan egthorities adonted the Chinese Republic flag,

As soon as the Kuo;min-tang (Chinese Nationslist Party)
stepred into llanchuria Japanese lignchurian disputes con-
tinuously increased. ‘e will show these facts by evi-
dence. In 1931 there were more than three hundred pend-

ing »roblems.

25, Japan had e right to mesintain the Kwantung

Aray in ..znchuria in order to protect her rights and

-
=

interests in Lwantung Peninsula and Yanchuria. In 1936

D

the total of the Kwantung Army consisted of eight bat-
talions of infentry, two companies of artillery and
one indenendent garrison (six bettelions of infantry)
malkine 10,400 men in all, The forces under the con-
trol of fisueh-Lianz, on the other hand, consisted of
268,000 of the reguler army and big hords of irregu-
lars, The Zwantung Aray was a small force of 10,000

encircled by more than 200,000 Chinese Arny. Its

duty was to protect the Soviet llanchurisn Railways
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which extended one thousand kilometres, and Jaj)anese
nationels of more than one million scattered all over
the vast exnpanse of llanchuria, Uander these circunm-

stances in case of emergency it was necessary for the

Kwantung Army to take .easures of self-defense.

26. The prosecution contends that the destructisn
of the railway on Sepntember 18, 1931 was o »lanned ac-
tion on the vart of Japan, but no substantial evidence
has been produced. The Defense will endeavor to pro-
duce the best svidence nossible to Hrove the cause of
the incident. In any case an armed conflict took Dplace
between them on that nisht. Once a comflict occurred,
the Kwantungs Army for its own self-defense and for the
execution of its own duty, hzad to defeat the Chinese
Porces. It is possible to show the details of the cir-
cunstance by »roducine the testamnent of General HONJO
which he left when he comnitted suicide early last vear,
The CGovernment of Japan wished to see the situation not
asgravated and tried its best to stop the incident, but

tation becaae from bad to worse against its will,

)
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The truth of this circumstsnce and the attitude of the
Counell of the Leasue of Nationg and of the United States

will be explained by procducins pertinent documents.

.- "

Wihile the Kwantung Aray wes fightine with the

Chinese forces for self-defense, the inhabitants in
!lenchuria started & self rule movement for l!lanchuria
with verious motives; such as the consideration for

b’

the welfare of the peoples; anti-communism; the desire




of the Mongolian people foryindependence from the Chi-
nese Republic; the discontentments of the wvarious gener-
als against Chans Hsueh Liang; and the desire to restore
the Chin Dynasty. The outline of these cctivities will
be expleined end nroved. In February 1932 the Adminis-
tretive Comnittee of the North East provinces was created,

and on 1 March the government of !.anchukKuoswas inausurated.

28. After the establishment of ilanchukuo the Ja>-
anese were admitted to acquire llanchukuo nationality, It
is true thet some number of tine Jaanese nationals be-
came officials, and direetly participeated in the develop-
ment of the country. But these all were after the new
‘State was crested., ¥With regard to the establishnent of
the new State itself Jepanese officiels either in Tokyvo
or in Menchuria refrained from participetion. In
tember 1931 the Minister of Foreisn Affairs snd the 17inis-
ter of lYier of Japan instructed the capanese officials
in Manchuria not to participate in the esteblishment of
the new 3tate. In other words the birth of I'enchukuo was

the result of e voluntary movement by the inhabitants

of i anchuria., As this is an iarortant noint evidence

=

1a-fact,

CJ

will be nroduced to prove t
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29, The VMenchurian incident was settled in liey

1933. Durings 1935-36 China was inclined to recogniz

the @e facto status of ilanchuria. Other countries be-
zan to recosnize l.ai.chukuo. Ispecielly the Soviet Tnion,
which now sends prosecutors to this Tribunsl, acreed to

resnect the territorial intesrity and inviolability of

Manchukuo in 1941.
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30, The third division concerns China. The Counis
relating to this division are Count 3, Count 6, Count 9,
Count 27, Count 28, Count 36, Counts 45 to 50, and Counts
53 to 55.

The res@gEEEEEE}ty for the Merco Polo Incident lies

R ——

on China., Moreover, if the Incident had been gettled

—

locally, as was desired by Japan, it would not have been

aggravated as to be called a "war"™., Then there would
not have been any question of aggressive war. Therefore,
we will also prove that China was responsible for the
aggravatibn of the Incident and that Japan throughout
the whole Incident adhered to the policy of non-aggrava-
tion and tried its best to settle the question locally.
On 13 July the Konoe Cabinet declared as follows: "Even
now on the Arﬁ§_E§ZIh;E£;;; to the policy of no-aggrava-
tion and local settlement and will avoid to its utmost
effort any action which might lead to & war. For this
reason the Japanese Army has approved the conditions
submitted by the representatives of the 29th Army and
signed on 8 p.m., of the 11lth, and will watch its execu-
tion." But China did not stop hostile acts. The as-
sault at Lanfong, Kwan An Men Incident, the atrocities
at Fungchow, ete. continuously occurred., China began to
teke on an organized wer attitude. On 12 July, Generalis-
simo Chiang Kai Sheck ordered a mobilization applicable

to a large esrea. Meanwhile, the concentration of the
Chinese forces in North China became increasingly

intense, The Japanese for.es in Fengtal were encir-




cled and violently attacked by the Chinese forces. On
27th July the Japanese forces in China decided to take

up arms for self-defense. The circumstance of this
period will be explained and proved by declarations of
the Jaﬁanese Army in China and other witnesses, Japan
still stuck to the policy of non-aggravation. Chieang
Kai Shek strengthened his forces. On 15 August the

Total Mobilization Order was issued. The General Head-
quarters was established. Chiang Kai Shek himself be-
came the Commender-in-Chief of the Army, Navy and the

Air forees. The whole country was divided into four war
districts: TFirst War District (Hopei-Chahar), Second
War District (Chaohar-Shansi); Third War District (Shang-
hai), Fourth Wer District (South), for each of which
respective forces were a;located, and total war attitude
against Japan was completed. It can be said that an ac-
tual state of war comunenced at this time although even
then diplomatic rclations between the two countrics were i
continued. On 31 Zugust Japen sent three divisions to
North China. The name of the Japanese Army in China : e
was changed to the "Japenese Forces in North China". The
commander of the Japanese Forces in North Chins was in-
structed to secure the stabilization of Peiping-Tientsin
Area and to break down the warlike intention of the enemy
and thus to bring the conflict speedily to an end. Thus
even at this period Japaen demended Order and tranquility

in North China and abeyance of anti-Japanesec policy.
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31, The Japenese government first desienated this
incident "the North China Incident" becsuse it thought

the extent of the incident could be limited to North

China, But the incident soread to Middle China in
August contrary to Japen's desire, cause of which will
be explained later, China, ignorine the Shanghai Truce
which was concluded in 1932 by‘the good office of
British, American end other re-resentatives, constructed
militsry basis in en unfortified area, and concentrsted
forces of mnore thsn 50,000 while the Jan~nese Marines in
that ares were not more than 4,000, Inciﬂeﬁtélly Cantain
Oysama, Comnany Commander of the snecial merine of the
Javenese Navy, was wantonly shot to death by the Chinese
Army, On 15 August Janen decided to send troovs to

Shanghel for the nrotection of lives and nronerty of

Japsnege reaidents, It was under such circumstasnces
that the conflict in Middle China started, We will nroduce
witnessea concerning these fects for the consideration
of the Tribunal in determinine the resvonsibility for
the ovening of this de facto war, In other words, it
wes China that agersvated the incident to such sn extent
ae to be termed "war®,

32, Our conflict with the Renublic of Chins was
designated as the China Ineident and not as the Chins
War. Nor did Generalissimo Chisng Kai shek declere
war unon Javen until the Pecific Wer broke out in 1941,
This should annear, we nresume, rather stranee to the

occidental mind, The objective of this confliet was

on our nart to induce the Chinese leaders then in nower
to reconsider their stand against Janan, thus restorine
to 2 natural =nd proner state th~ Alsturbed SBino-Jan=ne=se

relations, It was, hawever, the attitude sssumed by

S




the Communist Party of China thet sctually zave rise

to a decided anti—Jepanese movement in the grester nart

of the Renublic, Moreover, Generalissimo Chisng Kai

shek had come to countenance verious activities of the

communists ever since the Sisn Incident in which his

sensational kidnsppning was successfully carried out,

The Jeprnese Government regerded this new step on the

nart of the Generslissimo p2 a lementable deviestion

more or iess ghort-~lived, At the inceotion there were

neither diplometid runture nor Aisrupted trasty relstions

between Japen end Chins, Members Af the Chinese army

who surrendered themselves to our hands were 211 released

and those netinnels of the Renublic of China residine

in Jonan st thet time were nnt treated as enemy

persons but were allowed to nursue their om occunetion=s

unmolested., One of ouwr 2ims in not declarine war with

the Chinese Renublic was nrt to restrict the rieht ond

interest by the anplication of rules of war. Neverthe—

1less the hostilities, against our will, snreading far and

wide, those nationals of neutral Powers who were found

to 1live in the J=penese occunied territories should

suffer therefrom to some extent was quite unavoidable,

Hence the conclusion of an agreemopt known as Arita-—

Craigie Agreement between Janan snd the United Kingdom,
33, Had there been waged a war declared the

ouestion to spoly the Nine—Power Treaty to the situestion

would never have been raised for,ftrppties would cease

to be in force sutomatically or st least be susmended

80 far as China and Javpen were concerned, As a matter

of fact, however, declarstion af war was not resorted

to in this connection, neither by the Renublic of China

nor by the Empire of Jenan, thus leading to o

contradictory situetion wherein the guestion of amnlication

of the said treety ceme to & head, The Counsel for
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defense, however, hold that crime is not necesserily

constituted if the treety in question were not 1iterally

adheread to in this varticular cese as far as the spirit

of the =ssid treaty was resnected, We submit we hone

to introduce five items in suonort of this contention,
There had occurred in the criental reegion very

extraordinary haonnenings within 2 duration of fifteen

years between 1922, when the Nine—Power Treaty was con—

cluded, and 1977 when China Incident broke out, The first

of the five items is thige: The Renubiic of China, after

the conclusion of the Nine-Power Treaty, made it »

national policy to ovpose Japan and insult her in

every wey possible, and boycott of Jananese goods

was resorted to generslly. China went all the length of

compiling text bookg for her oublic schools so that

anti—Japanese sentiments were ﬁisséminated videly

among the younger generation, Any one will

admit that when a Power should openly make 1t

her national nolicy to reject and insult another

friendly power and its nationales it must be =2id a

matter of very extraordinsry nature, The second ist

Communist International determined its new strateecy

against Javan durine these years, and the Communist

Party of China ected in conformity to the dirsctives

of the former., Whereunon the Chang Kai—Shek regime

acquirsed in the latter's behavior, The third is, the

resolutions reducineg the Chinese forces adopted in

connection with the Nine Power Treat were not only




not carried out but, on the contrary, wsr lords and
militury cliques in Chins raised and msintained

2 huge body of troooes many times greater than those
existing before, Besides, they made extensive
preparations for a war of resisting Jepan by acguiring
innovated arms and ifmcli=mente of war in large quantities,
The fourth isi the dational somer of UsScS.Re was
exnended tremendously in those days. The Union of

Soviet Socialist Republiec, being not party to

the Nine-Power Treaty, anf never under the commitment

of the ssid treaty, made its nressure £t alone the
entire Sino—foviet boundaried extendind ns 1ese than
3,000 miles, In fact, a very wide ares comnrising

Outer Mongolia has been put under the sway of

U.S.8.R, The fifth is8 the world economy, since the
conclusion of the Nine—Power Treaty, was seen to veer
from economic internationalism to national nrotecioaism,
The Nine—Power Treaty is, it must be noted, a treaty without
the provision of exoniration, At leest these five heonen—

ings of en extrsordinary neture took nlace in the

gltuation contemplated under the treaty which

has no time 1imit, What kind of tales these five hanven-—
ings may tell will be clerified later: documental
evidence nresented in due course of time will sneak

for itself, Here it nust be added, however, that

under these circumstances the Nine-Power Treaty had
become s0 nbsoiete that its strict;annlicatinn to the
situation was found impmossible, A certain Find of
state tantamount to that of war evisted then, though
neither Chine nor Janan declared wer unon the other,
Conseguently in the territory of the Renublic of Chins,

whether it was under Jansnese occupation or not,
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to cerry out the provisions of the said treaty to its
very letter was beyond question. The defendants

hold that in this case failure of adherine to the treaty
in the glven circumstances does not neceassarily consistute

a crime, Upon that foundatinn the defendants are going

to nrove that the five points above steted are indisputable
fects,

34, The Prosecution has made it » noint to cherse
the accused r~snonsible for an aconomic sreression,

An sgoression in the eennomic sense is nnot itself a

erime, It willl constitute a crime only when the said
agrression was undertsken in eonjunction with an

aggressive war, As nreviously ststed the China Ineident

was traceable to an outbreak of the Msrco Polo Bridge affeir,

which orecipitated the situation into the state of war so to

spesk, Why ? The reason is a flegrant war prensration snd

provocatinng steadily and systematically made by the
suthorities= of the Renublic of China, This must be considered

e very extraordinsry condition of things, We cannot be held
responsible to the Incident by celline that incident an
ageressive war,

Btill less, economic develomment was undertsken for the
sake of hapoiness and orosperity of China as well as Japnan.

On this point slso we are going tn produce relevant evidence,

35. Now asbout the assertion of the Prosecution
concerning nercotic drues, The Prosecution avers
that Jepan made an inroad of nsrcotics into China and
by this means they wanted to crush the war afferts of the
Chinese on the one hand and turn the nroceeds from

the sales of the drug inte their war chest on the other

hand, In this way they carried on their war of egeression
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the Prosecution insisted, With your nermission, let us

call the notice of the Tribunsl to the fect that, here in

Janan, we have a sprcial evnerience in the oradual re—

duction of opium eaters stiil evistine in Formosa, In
Formosa a monopoly of the said drug was exercised through-
ouiv the years when the Island was under our government,.

Now we made it our policy thers to nut an end to illicit
traffic in oplum end through these means reduce by

deerees the number 4f addits still evisting, Ondium

eaters in the Republic of China are estimated at around

a million at wresent. The Chinese population béine nut

at 400,000,000, There can be no sround to =uonose

that if onium eaters wera on the increase or otherwise
through the stens sunnosely taken by the Jananese, the
result would affect in any way the firhting csnacity of
Chineses As2in, the annuesl nroceeds from the sale of

oplum in China was not ereat in promortion accordinz to the
evidence availeble, 8&till less Janan never nut the sum of
money from that source into exmenditure of war, Concrete
facts end figures in this connection will be given in
supnort of the arcument that nroceeds from the sele of onium

in China was not utilized by us ss part of war exnenditures,

36, Atrocities pernetrated by Jepan in seversl narts
of the Chinese Renublic are veny exaggersted and in some
degree febricatede We shall endeavor to meke these
situastions clear and show the Erue conditions, Alleged
atrocities laid at our door, if they were well founded,
are the thing really Adetrsted by the Jsvanese
Government as well as such commanders as were

in control of the forces there, Our covernment and those

e




responsible commanders have mede it their ¥ule that
oreventive stens should be evhausted, and if such
deplorable facts come tn their knowiedge, due punishments
would be meted nut to the nernetrators of tho crimes,
Msintensnce of friendly rolatinns with the Chinese Revublie
was one of the crucisl noints in eur natinnal moliev,

It is ouite unthinksble that the accused, some of whom
were holding key positiona in the Tokyo government or
entrusted in expeditionsl farces sbroad with imnortant
status, should commit or disrecard such misconducts
1light-heartedly., These charges laid unon som~ of the
accused.are, we believe, without foundation snd we

would leave no means wnused in order to orove that
there was not & single fact thet any of the
accused has ever ordered, authorized, permitted or

deliberately and recklessly disregarded his legsl Auty,

37, With reeari to the matters releted to the Saviet
Union the indictment refers to Counts 17, 25, 26, 35,

36, 51 and 52, That these are nut of the nale of this
tribunsl has been alrezdy nointed nut in nrevious remsrks,
Especially the Changkufens Affair, e= well as the Nomnrhan
Incident, are a clored issus between the Powera concerned,
This is nroved beyond doubt by the existence of the

treaty of neﬁtrality concluded between Janan and USSR,

Both the Chanrkufengz Affair and the Nomonghan Incident :
resulted from en smbisuity concerning the boundaries between
Menchuria snd USSR, Needless to say these do not fall
under the csterory of an sgeressive war, The Frontiers
between Manchukuo and the Soviet Union once defined,

the matters were settled then and there, That fhn

boundaries Javen insisted unon were ultimately risht can

be vorified by the evidence on that point, It may

be added here thst these disnutes had nothine to do
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with programs mede by the Tokyo Government or by the
Kwentune army ot that time, HKeality of theé circumstances

of our mobilization is sure to tell its om tale. So
much 8o, the wiand we took towards USSR was remembered as
the "absolute Pacific Policy’,

38. We noted that tie honored nrosecutors
renreosenting Soviet Union were tryine very hard to
egteblish an aprressive intention oh the nart of Japan,
In this connection fhpy nointed out sh ananusl nroeram of
the General Staff, nrenared in 194i° They also pointed

out ouwr reinforcement in Manchuria durineg tha summer

months nf the same year. But the seid nrogram was not

to be nut into executinn if the theoretical war, for
which the program wes made, did not come true, To our
mind, any other Power may be nrovided with such vwrograms
without arousing susnicion of others, This 1s nurely

a matter the fightine services, as duty bound to do,

in determining where an imasinery battie field is, to

be nut, the enemy’s country or onels om territory.
Therefore, we can never conclude from such a nroeram
ominous intention in any other covernment., As stated in
my earljer remarke, militsry nrensrations themeelves will
not nrove the evistence or non-evistence of an aroressive .
intention unlees they are comnared =ith other Powers
similar nreparetions. We underetsand thet USSR had 7
plan of overation in 1936, by which simultaneous attacks

unon Germany and Janan was contemnlated., After 1939
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when the Nomonghen Incident occurred, the Soviet armed
forces operating eact of Leke Baikal were to be doubied
over those maintained by us in Menchuria and Xorea, Japan
kent some forces in Manchuris in or after 1941,

Thet is auite true, Fownver, these forces were meant
solely for cur deferse, For thie assecrtinn there will be
no better evidence ther the adrve stated reinforeement

of USSR together with the manosouverine by that srmy

alonc the borders of Manchuris »nd USSR, Snecisl mention
should be made here that tremendous forces of the Soviet
Union tresnassrd across the borders from the south of

Hutunz, It was in the early vert of Aurust, 1945 and
actual invesion was made into Manchuris. These undertskines

were clearly in violation of the neutraiity treaty

st11l in force between USSR and Japsn. That our

defensive measures zdopted at that time in Menchuria
-was right will be amnly vroved by these eircumstences,
38. We proceed to division V, the Pacific War., The

matters really extensive in scove, are rolsted to Counts
1, 4, 7 and 16, Counts from 20 — 24 inclusive; Counts

from 29 to 34 inclusive; CGounts from 37 to 43 inclusives
end Counts from 53 to 55 inclusive, There are still other
counts concarned, which we shall a'’iude tn hereafter in
more snecific ﬂntail;

* 39, There evisted before th~ war closs reolations
between the three Poweras of CGermany, Italy =nd Janan,
This relation wes by no means made in anticination
of the Pacific War, We whall submit adequate evidence
in order to vrove this point. It ceme to the knowledese

of our Government that the seventh Conrress of Communist

International pleced its Aestructive objectives in Germany
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and Japen and Germany must try to cope with this =itustion
for their self nrotection. ®Usnecially for Janan these

was a develomment realiy alerming. Communism

was invading cur neieghbor state, Chins, instiretine national
revolution, Asristance was extended from the Soviet Union

. in the shaoe of Russian technigue of revolution as well

a8 nersnnal emissaries, Thoese nctivitins were in nrogress
over since 1923 (January 1923 China Year Book 1926

R 863 of Tha Chinese Rovnlutich by Hy O, Chanman )

when Dr's Sun Yet—sen and M, Joffe irsued a joilnt declaration
exnressing mutual symnathy between the two narties, It

was extremely dangerous for defense of the Fmnirs, Fence
Joint defense areinst communism first with Germeny

and with Italy afterwards was apparent, This nolicy of joint

defenseof China and Japan acainst communistic activities was

enunclated in thres prineinles of Mr, Hirota, then Foreien

ilinister, The same vrincinle was pronounced later in the
Konoye statem~nt, In defendineg the menace of communism,
interests were also identical with Germany asnd Jenan,

The two Powers concluded an apreement on November 25th

1936 knom as the AntiLComintern Fact, Nerdless to say
that this document too was not made in antiecination of

the Pacific War, In Article 2, the Pact stinulates thet,
"The Hirh Oontracting Parties will Jointly invite third

States whose internal neace is threstened hy the subversive
activities of the Communist Intepnstionsl to 2dont Aefensive
measures in the spirit of this agreement to teoke nart

in the present acreement.” Apsinst, the so—celled secret
understandine stteched to this instrument never aimed at 2n
agrression against any third nerty, The understanding
nerely provides that one of the parties will not teke such

meesures as may lichten the burden of USSR if and when one

of the martiegs gets into conflict with it. It is entirely

negative in neture, The Tri-Partite Asreement between
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Jepan, Germany and Italy was given wide publicity, but

its stinulations are quite simnle, Javnanls war with
America was never made its object, Thies will be

proved 2180 by other evidence than the arreement itsslf.
It was the very avoidance of war between Americs and Janan
that was contemnlated in the agreement,

42, Our recent eccnomic messures or militery pre—

paration did not anticinste the Pacific War, There were
also no nurnose of appgressive nature in our navsl nrensre.-

tions, When compared with thos> of Americs and Great
Britain, our navy!s situstion willl be nroved of itself,

Besldes, our snnual prosram formed by the naval command
was never offensive, The concrete facts to be indicated
will meke this vpoint clear, The Prosecution holds
that the Japanese Navy turned the mandated territeries inte
so—-called fortresses snd established bases of omerations
throughout the region, But this too, we assert, is
without foundation, A fortress must be nrovided with
snecific defensive fecilities azainst attacks from land,
gea or out of the air while s base of omeration will
be incomplete unless it is equipped with suooly facilities
for providing the fleet in action. What were in-
stalled then were either communication facilities of
peaceful nature or temoorary esteblishments for naval
hanoeuvers. ‘That these were not taken for fortresses or
bases of nperations will be made clear.

43. MAtrocities end cruelties ellegedly committed
by our forces azainst prisoners of war difd nnt come to
the knowledge of the accused till they were diselosed in
this Tribunal., e shell be able, we renresent,

to show this by comnetent testimony
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Evidence will show that there was nelither the opportunity nor

‘availabls means to stop them before the crimes were committed.

Upon this point, too,; we shall submit adecuate evidence no de-
fendant ever formulated a common plan, ordered, or authorized or
permitted atrocities or deliberately and recklessly disregarded
his legal duty to take steps to prevent observance of the law and
customs of war in this respect.

15. Now we come to a situation which demands our utmost
efférts. Here we must definitely prove that the Pacific War en-
sued as the necessity for the self defense of Japan. With your
permission let me remind the Honorable Tfibunal that since 1937
this country was unwittingly involved in a sort of hostility with
Ching, which was in progress on é large scale. In a certain
period of time this state of belligerency developed further into
a state tantamount to that of war. In those days we were ex-
pecting that the third Powers appreciation of this peculiar situa-
tion was perhaps forthcoming. In fact, CGreat Britain gave it in the
joint declaration with the Japanese Goverﬁment dated 22 July 1939
a8 a result of the Tientsin Incident and declared that His
Ma jesty's Government fully recognize the actual situation in China
where hostilifies on a large scale are in progress. In what way
the Washington Government looked upon this situatlion we were not
sure but suddenly an abrogation was received on 26 July 1939 of
the.Treaty of Commerce and Navigation, a firm basis of the trade
relation between the two countries since 1911. Misunderstanding
began to grow. From that time on the United States placed upon
Japan every kind of pressure and intimidation. The first was the
economic pressure. The second was the help extended to the
Chiang Kai~shek regime with which we were in a life and death
struggle. The third was the formation of encirclement by the
United States, Great Britain and the Dutch East Indies. In concert
with China a ring was thrown and tightened around Japan. These
three steps were since 1939, adopted one by one, oﬁly added their

intensity as time went on. A typical example of economic pressure

thus brought to bear upon us Japanese will be recited here. In
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December 1939 the moral embargo was extended; and ia c0diltion

alrcraft and its ecuipment, instruments and machinery for constiue-
tion of aircra’t and refining gasoline were added to the prohibited
list . During July 1940 the Washington Govarnment put an embargo
on scrap iron. Considering the system of lron production then
prevailed in Japan, scrap iron was an item of crucial importance.
A heavy blow was dealt to this key industry of Japan. In Augusc
of the same year, the United Statez further put a restriction on
the export of gasoline usa2d in sviation. Upon the whole, Japan's
yearly need of oil was at 5,000,200 tons, the minimum for the
nation's 1life including her national defense. Vhereas its annual
home production of this fuel was not only not more than S0,000
tons. This deficit must be made good with products from abroad.
The only available source was the Dutch East Indies. Accordingly
a mission headed by Mr. I. Kobayashi, Minister for Commerce and
Industry, was sent there and later, Ambassador Yoshizawa was
ordered to talk> up the thread of negotiations with the Dutch East
Indies authorities at Batavia. But all legitimate offorts came
to nothing, because leaders of the Dutch Indiss had been in close
concert with America and Great Britain. The same kind of ob-
stacles were also put in our way by the authorities of French
Indo China and Siam. Our imports of rice and India rubber were
thus hampered.

Now about the second point, an assistance extended to the
Chiang Kai-shek regime. The United States granfad on November
20th, 1910 an additional loan of $50,000,000 to the Chungking
Government, apparently in retaliation to the treaty between Japan
and the Wang Ching Wey regime which was concluded the same day.
Moreover, the United States authorities made it known that a fur-
ther sum of $50,000,000 was contemplated to be offered as to
stabilize Fapi or the Chlnese currency. Following this step, the
London Government also made it known that a grant of £1,000,000
would be forthcoming. These are but a few of the examples, to

say nothing of continuous supply of materials to Chungking by the
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London Government. As soon as the rainy season came to a close
tﬁat year, Great Britain reopened the Burma Road for trafflc and
directly forwarded arms and munitions to the Chiang regime. In
19431 application of the Lend Leasc Loan was extended to China.
Particulars on these situations will bs clarified by direct evi-
dence we shall produce.

Here we come to the third point; an iron ring of encirclc-
ment thrown up by several powers. In December 19,0, the flower
of the American Pacific Flezt was concentrated in the Hawaiian
area, and anti-Japanese demonstration was the result. The London
Government on November 13 of the same year established at
Singapore headquarters of the Far Eastern Command, all the Malays,
Burma as well as Hongkong coming under its orbit. That government
also began to undertake a formidable military expansion, a system
organizing British possessions in East Asia in a close contact
with Austral-Asia. Confercences participated in by representatives
of America, Great Britain, the Dutch East Indiss and Chiang
Kai-shek Regime took place in rapid succession during those days;
A parley in Manila, held in April 1941 amond the British
Commander-in-Chief in the Far East, the United States High
Commissiéner in the Philippines, the United States High Commander
of the Asiatic Flcet and the Dutch Foreign Minister attracted our
attention., Further military councils were held between the dele-
gates of Great Britain and Generalissimo Chiang Kai-shek at
Singapore about the middle of Juns. Particulars of this parley
will be revealed bj evidence. Impressed by these numerous mani-
festations, our government hastensd to take steps in order to
avoid thc imminent calamitiss. Our ambassador at Washington
was- requestsd since the spring of that year to do his bast so that
the deplorable tension might be ended, relations bstween America
and Japan smoothad out. Parleys between the United States Chief

Executivevand our Ambassador, negotiations wlth Secretary of

State and Japancse ambassador were incessantly held; sessions

reaching several scores in number. The Tokyo government made 2
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stringont effort in order to effect a compromise. The Japanose
Premicr offered to keep dirsct mecting somewhere in the midst of
the Paclific to settle the matter once for all. ' Another cnvoy

was dlspatched to Washington for this end. Ministerial-change

en bloc, had been made in the middle of July to carry through
Japan=-American negotiation., This is the last step for an inde-
pendent sovercign state to take for the purpose of diplomacy.
However, all of thaese efforts were of no avall. The Government
at Washington tcok steps to frzeze our whole assets within the
United States. This was on July 27, 1941, This came from mis=-
construction of Japan's peaceful sending of troops to French East
Indies. Britain and Duteh East Indies also followed this step

a day later, whilse at thzs time treatics of commerce and naviga-
tion were still in force between Japan and Great Britain.and the
Netherlands. So that the freezing of Japan's asscts by Great
Britain and thz Netherlands wers in violation of the treaties.
With your permission, let us again romind the Honorable Tribunal
that Japan was quite unabls to kcep its population alive by those
products raiszd within the Empire only. Japan must get necessary
commodities by foreign trade. By freezing of assets of TUSA,
Britain and ths Dutch East Indies, mors than half of Japan's
foreign trade was gono; commercial activities of sighty years
standing were wiped out. These were the results of the steps
legally or illegally taken by America, Great Britain and the
Netherlands in the shape of asscts froeezing. The inalienable
right to live was deprived from the Japanecsc peoplec. Just about
that time, America at last put an embargo upon o0il, and the
executive order was issued on August 1lst, making good the notifi-
cation given to Ambassador Nomura on July 2,th. Japan's navy

was to lose mobllity after hor oil in stock was exhausted.
Solution of the China Incident was made‘practically Impossible.
Qur defensc was emasculated. The Japanese werc to be deprived

of the means of liwvelihood. Hereupbn the question of self defense

presented itself before the whole nation as a cold and hard fact.
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T™is demanded a specdy soivtion. In skors, funasmen.tl Tackors
eanteibuting to the oxercise of the right of sclil defenss wWere

avident
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entirely complete for the Japanese in those days. As
Japan d1d not oxorcisa this right at that time. On the contrary,
it was still willing to bear what was unbecarable, restraining
bherself with such a consideration and care that any factors
turning into causus b 1ii be somehow eliminated. Its strcenuous
efforts on this acc¢count are fully to be proved by evidencs, at
once strong and eonvincing. Japan's will to peace, Japan's sincere
efforts to get settlement were not forthcoming.  America's note
on Novembar 26, 19L1 made it definitely clear that overy single
factor constituting causus bellil was impossible to avert. There-
upon, ths Japanese government, threshing the opinions and obserwva-
tions of various departments of executive, and after utmost carc
and deliberation, had nscessarily at last resolved to have ro-
course to the right of self defensec. .This was on Dececmber 1.
However, even after the actual date on which to use this right
was decided the order in this sense was provided with a certain
clause canceliag all naval operations if a compromise should be
effected betwecon Japan and the United States. In that case,
the combined fleet was to come back to home waters.

1i'5. Thz prosecution is of the opinion Japan was defoctive
in communicating her intention to fight and this must constitute
a ecrime. The defense counscecl maintains the following facts. In
the first place, due explanation will be developed concerning the
time in which the Japanese hote ras handed to the United Statas,
together with particulars about this diplomatic proccdure. At
the end of November 1941 a confidential dispateh was alrcady sent
to the embassy at Washington to the effcect that owing to a sudden
change of attitude in connzction with the China problens observed
in contact with the Amesrican authorities, negotiation of seven

months standing between the two countricss would inevitably end

in rupture. Agailn on 6 Deccember 1941, Washington time, our

Poreign Ministry sent a dispateh to the Ambassador at Washington
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intimating that a note written in English to be addressed to the
State Department was ready, and that the sald note bsing a very
lengthy one, they might bs unablz to reccelve the whole of 1t
before tomorrow, that is 7 December. Though the time in which
the note in question was to be proscentsd would bes some time after,
they should bs careful in arrangement of the document and be
always 1In readiness to handlec any matters in this connsction,

the dispatch instructed. (These tzlegrams wers intcrcepted by
the United States) Now that note comprisced fourteen parts in all.
Qur embassy at Washington was in rcceipt of thirtcen parts in the
evening of .6 Dacember (the Unitzd States intercepted that part

of the dispatch at 9:%0 PN, 6 December and the President gave it
a porsonal perusal). It wac past 7 AM December Tth that the last
part, that is ths fourtzenth, was rcceived by Japancse Embassy
(this also was intercepted nearly at the sams tims). About the
time when ths saild part was rcceived, another dispatch arrived

at the Embassy indlcating the time at which the important note
should be dellvered; that timec was one o'clock in the afternoon
of the same day. Whorcupon Ambassador Nomura hastened to make

an sngagement with Scerctary of Statse, Mr. Cordell Hull to meet
him at one o'clock Pl. Had thc note been delivered ss was in-
tended at one o'clock PM the delivery would have preceded attacks
at Pearl Harbor (whickh took place at 25 minutes past 1:00 PM,
Washington time). But the cembassy's deciphering and typing took
so lons tims that, as the prosccution pointzd out, Ambassador
Nomura could arrive at the State Department at 2:00 PM and handed
the notec at 2:20 PM. If thec Ambassador could have delivered the
note on his arrival at the State Department, the time of delivery
would have been 35 minutes aftor the attacks at Pearl Harbor,
whereas the ambassador was kept walting for 20 minutcs, the de-
livery of thz nots was 55 minutes bshind time. Thz Tokyo Govern-
mant, however, s:nt tha greater part of the dispatch the night

before, and the remaining part was sent to be reecived early in
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the morning in order that the note delivery ;hould safely bz made
prcvious to 1:00 PM December 7th (that is ralf an hour beforc the
time prearranged for tha naval attack)s If the routine businecss
in this point werz smoothly progressocd, notification would have

cen made as was anticipated, sometime bofore the attack: But
owing to the circumstances uncontrollable at Tokyo, the delilvery
of the note was delaycd as herein stated. The above- -stated facts
counsel for defensc will prove accordingly. .

Lhé. Besides, I shall also try to prove the following facts
with a2 view to providing the Honorable Tribunal with materials
hoped to be usefﬁl for its docision whether the attack on Pearl
Harbor was a surprisc attack or not. The State Department
quthoritics considered that our nots to the Unitsd States dated
20 Novembor 19li1 as the last one and that aftor 26 November the
wholec imatter was decvolved into fighting services. On the morning
of 27 Novzmber 1941 the highest official of thc State Department
expressed that the matter with Japan was in the hands of the
Army and Navy. On the same day the Chief of Naval Operations
sent a war warning to thzs Commander-in-Chicf, Pacific Flect,
which read in part, "Th: ncgotlation with Japan in an effort to
stabilizc conditions in the Pacifie have ended. Japan is ex-
pected to make an aggressive move within the next few days", while

hief of Staff sont radio to the Commanding Genoral, Hawaiian
Departmaent, saying "Negotiationswith the Japanzse appoar to be
torminated to all practical purposzs with only barcst possibiliti-s
that the Japanessc Govarnment might coms back and offer to continus.
Japanese future action unpredictable but hostile action possible
at any moment. If hostllitics cannot be avoidzd US desires that
Japan commit the first overt act." Moreover, the American
authorities deciphered the Japancsse nobte, excepting ths last part,
and this last part was 2lso decipher:d Decembor 7th early in the
morning. The President being 1n recelpt of 1t st sbout 10 a'cloek

Al thes same day.
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On the othasr hand, the Unitod Statcs Deparstment oi War ang
of Navy werz both in‘possassion of intcolligenco -suggesting chat
diplomatic rupturc was at hand, and by conjecture, an imminent
attaek was to bz anticipated. These facts will also bc amply
proved. On the other hand, the Hawaiian Departmsnt was also in
posscssion of an instruction that the poliecy to inducs Japan to
commit the first overt act should not bo construed 2s restricting
the Department to a coursc of action that might jJjeopartize its
defensec, Also it was dirceted to undsrtake rceconnaissancs prior
to Japanese hostils action,

L8. Tt is contonded by ths prosscution that the note in cues.
.tion does not come under thoe stipulation of a declaration of war
with the reasons 4assignod which 1s the first article 1ald down ir
the Third of the Haguc treatics. In interproting a document, c.i-
cumstancas giving ri;e to it must be weighod carefully to say
nothing of its lettors in which it is written. Morsovsr, a document
‘of this naturc must be studied always as a whole, not being judged
by its wording and scntences. In the political atmosphers pre-
vailing at that time, soms of thc American rssponsible authoritics
observed, as was stat:sd befors, that after November 26th, mattars
wers devolved into the hands of the fishting services. The
Japaneée note is a diplomatic document of considorable length
consisting of not lzss than 2,100 words, which must be treated
as a2 whole. We find in the Japancse note the following passages

&

whercein the Ar:rican stand boward Japan 1s ceriticizod and making
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it clear that there is ne means left for Japan but to resord
to arms. After confessing the difficulty the Japanese
Government experienced in understanding the American attitude,
the note observes; (1) "The peace of the world may be
brought about only by discovering a mutually acceptable
formula through recognition of the reality of the situation
and mutual apprieciation of one another's position., An
attitude such as ignores realities and imposes one's

selfish views upon others will scarcely serve the purpose

of facilitating the consummation of negotiations."

II "The American Government, obsessed with its own views

and opinions, may be said to be scheming for the extension
of the War." III '"Whereas the Armerican Government, under
the principles it rigidly upholds, objects to settling
iﬁternational issues through military pressure, it is exer-
cising in conjunction with Gr. Britain and other nations
pressure by economic powers. Recourse to such pressure as a
means of dealinz with international relations should be
condemned as it is at times more inhuman than military
pressure.” (IV) All the items demanded of Japan by the
American Government....ignore the actual conditions of
China, and are calculated to destroy Japan's position as the
stabilizing factor in East Asia and the intention of the
American government to obstruct the restorations of normal

o+ 1

relations between Janan and China and the return of peace to
East Asia." 1In shoft, the above parts of the note makes it
clear the position .of the Imperial Government, being deprived
the hope of further negotiation, forced to have recourse to
the last .step for the very sake of its self defense, In the

evening of 6 December 1941, the greater part of the Japanesc

note was in the hands of the President of the United States.
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Upon readinz that note the rresi
At the end of the note it wos pointed ont that "the
earnest hope of the‘Japaneso Government to adjust Japanese-
American relations and to preserve and promote the peace
of the Pacifie through cooperation with the American
Government has fully been losts. The Japanese Government
regrets to have to notify he '‘chy the American Government
that in view of the attitude of the Americon Govermnnment,
it cannot but consider that it is impossible to reach

an agreement througﬁ further negotiations", and the
severance of the diplomatic relations was notified. It is
clear that Japan in despatching this note resarded it as a

notification of the intention of the opening of war.

9. About matters related to all of the accused
some of the most important points were touched upon in
my present statement, though there are still more numerous
things later to be referrsd to in the remarks at the
inception of scveral divisions of the defense case.

Mr. President and members of this tribunals I hercby

A

beg your permission to express my sentiment of profound

=

thanks for ycur generosity and patience with which you
have given a fair hearing to the lengthy remarks I made on
bechalf of the accused. Among those evidences cited by the
Prosecution with regard to the origin of the war, no few
of them shall be believed to be to the origin. of the war,
no few of them shall be believed to be creditable.

But we also put forward cevidence of importance in great
numbers. It is my firm belief that thc best part of

them arc entirely worthy of your estcemed credence.

It will be proved that the truth of the matter is not that
one party is entirely right and the other absolutely WTOET.

In other words, that what Janan has done is not
b i
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agoressive and will be so proved. . Why then a war occurs
between a right party against another no less right one?
Therc must be some decper causc that prompted modern global
war. The way to nrevent war must naturally be to eradicate
this deeper vice underlyingz the present world, and the first
step to be done for that purpose will nccessarily be to find
such cause of war. We are not 2ble to say whether such
cause of modern war might be rapinl prejudice or unequal
distribution of natural resources or more misunderstanding

between governments concerned.

By finding thc ture and desper cause or causes
of this war or incidents during the period indicated by
the proscecution the guilt é6r innocence of the accused
could be fairly dctermined, serving at the same time to
enable the present generation in what direction

the endeavor for peace should be directed and concentrated.
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