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No. 1.

Meeting of Thursday, September 3, 1903.
T H E first meeting of the Tribunal, constituted under the Convention signed at
Washington on the 24th January, 1903, between the United States of America and
His Britannic Majesty, to consider certain questions relating to the boundary between
t h e Territory of Alaska and the Dominion of Canada, took place at the Foreign Offie
hce,
London, at 11 A.M., Thursday, 3rd September, 1903.
The Commissions of the three Members of the Tribunal, appointed by the
President of the United States of America, viz., the Honourable Elihu Root, Secretary
of W a r of the United States ; the Honourable Henry Cabot Lodge, Senator of the
United States from Massachusetts ; and the Honourable George Turner of the State
of Washington, as well as the Commissions of the three Members of the Tribunal,
appointed by His Britannic Majesty, viz. : Baron Alverstone, the Lord Chief Justice
. of England ; Sir Louis A. Jette, Lieutenant-Governor of the Province of Quebec,
Canada; and Mr. Allen B. Aylesworth, K . C , of the City of Toronto, Canada, were
produced and verified. Each Member, in the presence of the other Members and of
Mr. Reginald Tower, then took and subscribed the oath in accordance with and in the
terms prescribed by the Convention.
The Honourable Elihu Boot moped that Lord Alverstone should act as President
of the Tribunal. The motion was unanimously carried, and Lord Alverstone then
took the chair.
Mr. Reginald Tower, His Britannic Majesty's Minister-Resident at Munich and
Stuttgart, was appointed Secretary of the Tribunals in accordance with the provisions
of Article I of the Convention of the 24th January, 1903. Mr. Tower was likewise
authorized to act in the capacity of a Bailiff, as provided by said Article I .
Mr. George Leslie Banner man, of London, was appointed shorthand writer to the
Tribunal.
The Honourable John W. Poster, Agent of the United States, and the Honourable Clifford Sifton, Agent of Great Britain, were introduced, and their appointments,
under the provisions of Article I I of the aforesaid Convention, were verified.
Mr. J. R, Carter, Second Secretary of the American Embassy, proposed by
Mr. Eoster, and Mr. Joseph Pope, C.M.G., Under-Secretary of State of Canada,
proposed by Mr. Sifton, were chosen Associate-Secretaries of the Tribunal.

I t was decided by the Tribunal that, so far as accommodation would permit,
reporters o t t p r e s s and other persons should be admitted to the meetings, upon
p r L S i o n of a card to be issued to them by the Secretary of the I n b u n a l .
The Members of the Tribunal then took their sénats in the room at the Eoreign
Office prepared for the meetings, Lord Alverstone, the Lord U n e t Justice oi Jingiana,
taking the chair as President.
Honourable Jacob M. Dickinson stated that the following were of Counsel on the
part of the United States :—
Mr. Jacob M. Dickinson,
Mr. David T. Watson,
Mr. Hannis Taylor, and
Mr. Chandler P. Anderson..
Sir Robert B. Pinlay, E.G., M.P., stated that the following were of Counsel on
the part of His Britannic Majesty's Government :—
Sir Robert B. Pinlay, K.C, M.P., the Attorney-General of England ;
The Right Honourable Sir Edward H. Carson, K . C , M.P., the Solicitor-General
of England ;

jjj

Mr. C. Robinson, K.C,
Mr. F. C Wade, K.C,
[ of the Canadian BE
Mr. L. P. Duff, K.C.,
Mr. A. Geoffrion, K.C,
and Mr. S. A. T. Eowlatt and Mr. J. A. Simon of the English Bar
After discussion it was decided that the Tribunal should m<
arguments of Counsel at 11 A.M. on Tuesday, the 15th September;
on Monday, Tuesday, Wednesday, Thursday, and Priday in ea
conclusion of the oral arguments.

ir the oral
• that date
until the

The Tribunal then adjourned.
The President :
The Agent for the United States :
The Agent for Great Britain :
The Secretary :
Associate Secretaries :

ALVERSTONE.
J O H N W . EOSTER.
CLIPEORD SIFTON.
R E G I N A L D TOWER.
f J- R I D G E L Y CARTER.
1 J O S E P H POPE.

PROTOCOL No

Meeting of Tues day, September 15, 1903.
T H E Tribunal assembled at 11 A.I«., all the Menabers being present.
Sir Robert Finlay commenced his opening argunlent.
At 1.30 P.M. the Tribunal adjourn îd for a short i ime.
On reassembling, Sir Robert Finla y continued h s argument.
At 4 P.M. the Tribunal adjourned t o the next day at 11 A.M.
Done at London, this 15th da;*T of Septembei ,1903, and signed:
The
The
The
The

President :
Agent for the United States :
Agent for Great B ritain :
Secretary :

Associate Secretaries :

{

ALVERSTONE.
JOHN W. FOSTER.
C L I F F O R D SIFTON.
R E G I N A L D TOWER.
I. R I D G E L Y CARTEB
JOSEPH POPE.

PROTOCOL No

Meeting of Wednesday, September 16, 1903.
T H E Tribunal assembled at 11 A.M., all the Members being present.
Sir Robert Finlay resumed his argument.
At 1.30 P.M. the Tribunal adjourned for a short time.
On reassembling Sir Robert Finlay continued his argument.
A t 4 P.M. the Tribunal adjourned to the next day at 11 o'clock.
Done at London, this 16th day of September, 1903, and signed :
The
The
' The
The

President :
Agent for the United
Agent for Great Brita
Secretary :

Associate Secretaries :

ALVEBSTONE.
J O H N W. FOSTER.
C L I F F O R D SIFTOÎ
R E G I N A L D TO WE!
J" J . R I D G E L Y C A R !
I OSEPH POPE.

PROTOCOL No. 4.

Meeting of Thursday, September 17, 1903.
THE Tribunal assembled at 11 A.M., all the Members being present.
Sir Robert Finlay resumed his argument.
At 1 30 P.M. the Tribunal adjourned for a short time.
On reassembling Sir Robert Finlay continued his argument.
At 4 P.M. the Tribunal adjourned to the next day at 11 o clock.
Done at London, this 17th day of September, 1903, and signed :
The
The
The
The

President :
Agent for the United States :
Agent for Great Britain :
Secretary :

Associate Secretaries :

ALVERSTONE.
J O H N W. FOSTER.
CLIFFORD SIFTON.
REGINALD TOWER.
J. R I D G E L Y C A R T E R
-j J O S E P H POPE.

PBOTOCOL No. 5.

Meeting of Friday, September 18, 1903.
THE Tribunal assembled at 11 A.M., all the Members being present.
Sir Robert Finlay resumed his argument.
At 1.30 P.M. the Tribunal adjourned for a short time.
On reassembling Sir Robert Finlay continued his argument.
At]4 P.M. the Tribunal adjourned to Monday, the 21st instant, at 11 o'c
Done at London, this 18th day of September, 1903, and signed :
The President:
The Agent for the United States :
The Agent for Great Britain :
The Secretary :
Associate Secretaries :

ALVERSTONE.
JOHN W. FOSTER.
CLIFFORD SIFTON.
R E G I N A L D TOWER,
f J. R I D G E L Y CARTER.
1 JOSEPH POPE.

PROTOCOL No. 6.

Meeting of M&nday, September 21, 1903.
T H E Tribunal assembled at 11 A.M., all the members being present.
Sir Robert Finlay resumed his argument.
A t 1.30 P.M. the Tribunal adjourned for a short time.
On reassembling, Sir Robert Finlay continued his argument.
A t 4 P.M. the Tribunal adjourned to the following day at 11 o'clock.
Done at London, this 21 st day of September, 1903, and signed :
The
The
The
The

President :
Agent for the United States :
Agent for Great Britain :
Secretary :

Associate Secretaries :

ALVERSTONE.
J O H N W. FOSTER.
C L I F F O R D SIFTON.
R E G I N A L D TOWER.
fj. R I D G E L Y CARTER.
1 J O S E P H POPE.

PROTOCOL No. 7.

Meeting of Tuesday, September 22, 1903.
T H E Tribunal assembled at 11 A.M., all the Members being present.
Sir Robert Finlay resumed his argument.
At 1.30 P.M. the Tribunal adjourned for a short time.
On reassembling, Sir Robert Finlay continued his argument.
A t 4 P.M. the Tribunal adjourned to the following day at 11 o'clock.
Done at London, this 22nd day of September, 1903, and signed :
The
The
The
The

President :
Agent for the United States
Agent for Great Britain :
Secretary :

Associate Secretaries :
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ALVERSTONE.
J O H N W . FOSTER.
C L I F F O R D SIFTON.
R E G I N A L D TOWER,
f J . R I D G E L Y CARTER.
\ J O S E P H POPE.

PROTOCOL No. 8.

Meeting of Wednesday, September 23, 1903.
THE Tribunal assembled at 11 A.M., ali the Members being present.
Sir Robert Finlay resumed his argument.
At 1.30 P.M. Sir Robert Finlay concluded his argument, upon which the Tribunal
* adjourned for a short time.
On reassembling, Mr. Watson began his argument.
At 4 P.M. the Tribunal adjourned to the next day at 11 o'clock.
Done at London, this 23rd day of September, 1903, and signed :
The
The
The
The

President :
Agent for the United States :
Agent for Great Britain :
Secretary :

ALVERSTONE.
J O H N W. F O S T E R .
C L I F F O R D SIFTON.
REGINALD TOWER.
j J. R I D G E L Y CARTER.
\ JOSEPH POPE.

PROTOCOL No. 9.

Meeting of Thursday, September 24, 1903.
THE Tribunal assembled at 11 A.M., all the Members being present.
Mr. Watson resumed his argument.
At 1.30 P.M. the Tribunal adjourned for a short time.
On reassembling, Mr. Watson continued his argument.
At 4 P.M. the Tribunal adjourned to the next day at 11 o'clock.
Done at London, this 24th day of September, 1903, and signed :
The
The
The
The

President :
Agent for the United States :
Agent for Great Britain :
Secretary :

The Associate Secretaries :

ALVERSTONE.
J O H N W. FOSTER.
C L I F F O R D SIFTON.
REGINALD TOWER.
j J. R I D G E L Y CARTER.
C
I JOSEPH POPE.

PROTOCOL No. 10.

Meeting of Friday, September 25, 1903.
T H E Tribunal assembled at 11 A.M., all the Members being present.
Mr. Watson resumed his argument.
At 1 P.M. the Tribunal adjourned for a short time.
On reassembling, Mr. Watson resumed his argument.
At 3*50 P.M. the Tribunal adjourned until Monday, the 2Sth, at 11 o'clock.
Done at London, this 25th day of September, 1903, and signed :
The
The
The
The

President :
Agent for the United States :
Agent for Great Britain :
Secretary :

Associate Secretaries:

ALVERSTONE.
J O H N W FOSTER.
C L I F F O R D SIFTON.
R E G I N A L D TOWER.
J. R I D G E L E Y CARTER.
J O S E P H POPE.

PROTOCOL No. 11.

Meeting of Monday, September 28, 1903.
T H E Tribunal assembled at 11 A.M., all the Members being present.
Mr. Watson resumed his argument, concluding at 12.30.
Mr. Robinson thereupon began his argument.
At 1.30 the Tribunal adjourned for a short time.
On reassembling, Mr. Robinson resumed his argument.
At 4 P.M. the Tribunal adjourned to the next day at 11 o'clock.
Done at London, this 28th day of September, 1903, and signed :
The
The
The
The

President :
Agent for the United States :
Agent for Great Britain :
Secretary :

Associate Secretaries :
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ALVERSTONE.
J O H N W. FOSTER.
C L I F F O R D SIFTON.
R E G I N A L D TOWER.
R I D G E L Y CARTER.
J O S E P H POPE.

1

PROTOCOL No. 12.

Meeting of Tuesday, September 29, 1903.
THE Tribunal assembled at 11 A.M., all the Members being present.
Mr. Robinson resumed his argument.
At 1 P.M. the Tribunal adjourned for a short time.
On reassembling, Mr. Robinson resumed his argument till 2.30,
concluded.
Mr. Taylor thereupon began his argument.
At 4 P.M. the Tribunal adjourned to the next day at 11 o'clock.
Done at London, this 29th day of September, 1903, and signed :
The President :
The Agent for the United States :
The Agent for Great Britain :
The Secretary : .

ALVERSTONE.
J O H N W . FOSTER,
C L I F F O R D SIFTON.
R E G I N A L D TOWER.
J. R I D G E L Y CARTE
J O S E P H POPE.

Associate Secretaries :

PROTOCOL No. 13.

Meeting of Wednesday, September 30, 1S03.
THE Tribunal assembled at 11 A.M., all the Members beino* pre!
Mr. Taylor resumed his argument.
At 1.30 P.M. the Tribunal adjourned for a short time.
On reassembling, Mr. Taylor continued his ànrament till 3 clock, when
concluded.
°
Sir Edward Carson thereupon began his argument.
At 3.45 P.M. the President announced the sad news of S L rloo+i, ~e +i

S
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Mr. Dickinson then said :—
" M r . President, the Counsel for the United States have heard with very great
regret of the death of Sir Michael Herbert, and sympathize most cordially with "all the
remarks your Lordship has made ; and if it will not interfere with the course of the
Argument of the Solicitor-General, I respectfully move, if I may be permitted to do
so, t h a t the Session of this Tribunal for to-day be adjourned in honour of his
memory."
Sir Edward Carson thereupon added :—
" M y Lord, on behalf of the British and Canadian Counsel in this Case, I need
hardly say I adopt every word that your Lordship has said. I t comes as a shock to
myself personally to learn this news, and I can only say that I believe the country has
lost one of its greatest public servants, and I believe that that is a loss which is i'elt
peculiarly under the circumstances in which we meet, when your Lordship refers to
the fact that he was the Minister who brought about this Treaty from which Ave hopa
such good results in leading to the most amicable conclusions, the relations between
the two neighbouring countries—Canada and the United States."
The Tribunal at once adjourned out of respect to the late Ambassador's memory.
The next meeting of the Tribunal was fixed for Thursday, the 1st of October,
at 11 A.M.
Done at London, this 30th day of September, 1903, and signed
The
The
The
The

President :
Agent for the United States
Agent for Great Britain :
Secretary :

Associate Secretaries:

ALVERSTONE.
J O H N W. FOSTER.
C L I F F O R D SIFTON.
R E G I N A L D TOWER
f J. R I D G E L Y CARTER.
\ J O S E P H POPE.

PROTOCOL No. 14.

Meeting of Thursday, October 1, 1903.
T H E Tribunal assembled at 11 A.M., all the Members being present.
Sir Edward Carson resumed his argument.
At 1.30 P.M. the Tribunal adjourned for a short time.
On reassembling> Sir Edward Carson continued his argument.
A t 4 P.M. the Tribunal adjourned to the next day at 11 o'clock.
Done at London, this 1st day of October, 1903, and signed :
The President: ;
The Agent for the United States :
The Agent for Great Britain :
The Secretary;
Associate Secretaries :
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ALVERSTONE.
J O H N W. FOSTER.
C L I F F O R D SIFTON.
R E G I N A L D TOWER.
[J. R I D G E L Y CARTER.
\ J O S E P H POPE.

PROTOCOL No. 15.

Meeting of Friday, October 2, 1903.
THE Tribunal assembled at 11 A . M . all the Members being present.
Sir Edward Carson resumed his argument.
At 1.30 P.M. the Tribunal adjourned for a short time.
mtil 2.45 P.M.,
On reassembling, Sir Edward Carson continued his argur
when he conclue'ed.
Mr. Dickinson thereupon began his argument.
At 3.45 P.M. the Tribunal adjourned till Monday, the 5th instant, at 11 o'clock.
Done at London, this 2nd day of October, 1903, and signed :
ALVERSTONE.
The President :
J O H N W. FOSTEB.
The Agent for the United States :
CLIFFORD SIFTON.
The Agent for Great Britain :
R E G I N A L D TOWER,
The Secretary :
f J. R I D G E L Y CARTER.
Associate Secretaries :
I J O S E P H POPE.

PROTOCOL No. 16.

Meeting of Monday, October 5, 1903.
T E E Tribunal assembled at 11 A.M., all the Members being present.
Mr. Dickinson resumed his argument.
At 1.30 P.M. the Tribunal adjourned for a short time.
On reassembling, Mr. Dickinson continued his argument.
At 4 P.M. the Tribunal adjourned to the next day at 10.30.
Done at London, this 5th day of October, 1903, and signed :
The President :
The Agent of the United States :
The Agent for Great Britain:
The Secretary :
Associate Secretaries :

ALVERSTONE.
J O H N W. FOSTER.
CLIFFORD SIFTON.
REGINALD TOWER.
I J. RIDGELY CARTER.
1 JOSEPH POPE.

PROTOCOL No. 17.

Meeting of Tuesday, October 6, 1903.
T H E Tribunal assembled at 10.30 A.M., all the Members being present.
Mr. Dickinson resumed his argument.
At 1.15 P.M. adjournment was made to enable the Members of the Tribunal and
others to attend the Service at Marlborough House Chapel in memory of the late
Sir Michael Herbert.
The next meeting was fixed for the following day, at 11 A.M.
Done at London, this 6th day of October, 1903, and signed :
The
The
The
The

President :
Agent for the United States :
Agent for Great Britain :
Secretary :

Associate Secretaries :

ALVERSTONE.
J O H N W. FOSTER.
C L I F F O R D SIFTON.
R E G I N A L D TOWER.
J. R I D G E L Y CARTER.
<
J O S E P H POPE.

PROTOCOL No. 18.

Meeting of Wednesday, October 7, 1903.
THE Tribunal assembled at 11 A.M., all the Members being present.
Mr. Dickinson resumed his argument.
A t 1.30 P.M. the Tribunal adjourned for a short time.
On reassembling, Mr. Dickinson continued his argument.
At 4 P.M. the Tribunal adjourned to the next day at 11 o'clock.
Done at" London, this 7th day of October, 1903, and signed :
The
The
The
The

President :
Agent for the United States
Agent for Great Britain :
Secretary :

Associate Secretaries :

ALVERSTONE.
J O H N W. FOSTER.
C L I F F O R D SIFTON.
R E G I N A L D TOWER,
f J. RIDGELY CARTER
\ J O S E P H POPE.

PROTOCOL No. 19.

Meeting of Thursday, October 8,1903.1
The Tribunal assembled at 11 A.M., all the Members be
Mr. Dickinson resumed his argument.
At 1.30 P.M. the Tribunal adjourned for a short time.
gument.
On reassembling, Mr. Dickinson continued and conclu led hi
i of the
name of the Counsel for the United States he thanked the Mem
for their patient and considerate hearing, and the Presiden
which he had directed the sessions.
name of
., and ii
Sir Robert Finlay indorsed the remarks of Mr. Dicki
ly rivalry
:ing in 1
the Counsel for Great Britain, expressed their pleasure in
their distinguished friends from America.
Mr. Foster thereupon made the following remarks :—
I Having approached the end of the open sessions of the Tribunal, I desire, in the
name of the Government of the United States and on behalf of my associates and
myself, to make public recognition of the extreme friendliness and consideration
with which we have been received by the British Government and its Representatives.
Not only has every facility and convenience been afforded us for the despatch of t h e
business which brought us to this Capital, but these, acts have been attended with
marked courtesy and kindness. Our sessions have been accompanied by a generous
hospitality, so, characteristic of the English people.
I In making this public acknowledgment, it is especially pleasant to recall the
fact that during our prolonged sessions not a harsh word has been spoken, nor a n
unpleasant incident occurred to mar the harmony of our intercourse. May this be an
indication of the character of the decision to be rendered by this Tribunal, which both
nations await with so much interest."
Done at London, this 9th day of October, 1903, and signed :
The
The
The
The

President :
Agent for the United States :
Agent for Great Britain :
Secretary :

Associate Secretaries :

ALVERSTONE.
J O H N W. FOSTER.
CLIFFORD SIFTON.
R E G I N A L D TOWER,
f J . RIDGELY CARTER
1 JOSEPH POPE.

PROTOCOL No. 20. :

Meeting of Tuesday, October 20, 1903.

respective Agents the Ueei s io?of U e T^h
to their determination, J Z ^ S ^ f i g

L.

pr
1

? ™ 1 0 n S o f t h e ^ a t y , handed te rt,
<**><"* «* ^eral qi s tio\s submitted

The Tribunal thereupon passed the following Resolution :—
" T h e Members of the Tribunal desire to place on record their high appreciation
of the admirable arrangements made by the British Foreign Office for thenconvenience and for the convenience of all those who were connected with the
Tribunal.
" They also decide to acknowledge the courtesy of all the officials of the Foreign
Office.
1 They place on record their acknowledgment of the great assistance rendered by
the two Agents and their high approval of the valuable services rendered by the
Secretaries, Mr. Tower, Mr. Carter, and Mr. Pope."
Done at London, this 20th day of October, 1903, and signed :
The
The
The
The

President :
Agent for the United States :
Agent for Great Britain :
Secretary :

Associate Secretaries :

ALVERSTONE.
J O H N W . FOSTER.
C L I F F O R D SIFTON.
R E G I N A L D TOWER. ,
R I D G E L Y CARTER.
< Jj'^O S E P H POPE.

ALASKA BOUNDARY TRIBUNAL»

M I N U T E S O F PROCEEDINGS O F T H E ALASKA BOUNDABY
T R I B U N A L , H E L D AT T H E FOREIGN OFFICE, DOWNING
STREET, LONDON.

F I R S T DAY.—Thursday, September 3, 1903.

Present :
Members of the Tribunal appointed by the President of the United States.
Honourable E L I H U ROOT, Secretary of War of the United States ;
Honourable H E N R Y CABOT LODGE, Senator of the United States
from Massachusetts ; and
Honourable GEORGE TURNER, of Spokane, Washington.
Members of the Tribunal appointed by His Britannic Majesty.
The Right Honourable BARON ALVERSTONE, G.C.M.G., Lord Chief
Justice of England ;
SIR

LOUIS

A.

JETTE,

K.C.M.G.,

Lieutenant-Governor

of

the

Province of Quebec ; and
M R . A L L E N B . AYLESWORTH, K . C , of the City of Toronto.

The Honourable John W . Foster, the United States' Agent, and
Honourable Clifford Sifton, K . C , the British Agent.
Honourable Jacob M. Dickinson, Mr. David T. Watson, Honourable
Hannis Taylor, and Mr. Chandler P . Anderson, appeared as Counsel for the
United States.
Mr. Bobert Lansing, Solicitor of the United States' Agency ; Mr. O. H .
Tittmann, Mr. W. C. Hodgkins, Mr. Otis T. Cartwright, Mr. T. John Newton,
and Mr. F. R. Hanna, members of the United States' Agent's staff.
The Attorney-General (Sir B.obert B. Finlay, K . C , M.P.); the
Solicitor-General (Right Honourable Sir Edward H . Carson, K . C , M.P.).
Mr. Christopher Robinson, K . C , Mr. F. C. Wade, K . C , Mr. L. P. Duff, K . C ,
and Mr. A. Geoffrion, K . C ; Mr. S. A. T. Rowlatt and Mr. J . A. Simon,
appeared as Counsel for Great Britain.
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I

; of the British Agent's
Mr. W. F. King and Mr. A. P. Collier, membf
staff.
Mr. Reginald Tower, His Britannic Majesty's linister at Munich and
Stuttgart, as Secretary to the Tribunal ; Mr. J. a. barter, Second Secretarj
in the American Embassy, London, and Mr. Jose Pope, C.M.G., UnderSecretary of State of Canada, as Associate feecretane
Lord ALVERSTONE : The members of the Tribunal have
have satisfied themselves of their qualifications a
taken and have subscribed to the Oath that _ -*qu"
They have appointed Mr. Tower, His Britannic Majesty s Mini
and'Stuttgart, as Secretary, and Mr. Pope, from Canada and Mr
the American Embassy in London, as Associate becretaries.
have verified their appointments. Mr. Bannerman is appointed the official
Shorthand Writer of the Tribunal. In accordance with previous practice, on
application to the Secretary of the Tribunal at the Foreign Office, cards ot
admission will be supplied to any persons who desire to be present, and to
whom there is no objection. I have t o state that, at the request of the
members of the Tribunal, they have asked me to be the nominal President
of the Tribunal. I need scarcely say that I highly appreciate the confidence
that has been reposed in me, and wish to place my services at the disposal of
the Tribunal.' We are, of course, all equal here, but it is desirable that one
should be the mouth-piece of the Tribunal when necessary; therefore, in
order to conform to the wish of my colleagues, I have, of course, gladly
undertaken that responsibility. I think all we have to do now is to ask first
the names of the Counsel who appear, and to ask the Counsel what arrangements have been made as to the actual proceedings with the Arguments.
Sir ROBERT FINLAY : The Counsel who appear for Great Britain are
the Attorney-General, the Solicitor-General, Mr. Christopher Robinson, K . C ,
of the Canadian Bar, and Mr. Wade, K . C , Mr. Duff, K . C , and Mr. Geoffrion,
K .0., of the Canadian Bar, with Mr. Rowlatt and Mr. Simon of the English
The PRESIDENT : And for the United States ?
Honourable JACOB M. DICKINSON : The Counsel who appear on
behalf of the United States are Mr. Jacob M. Dickinson, Mr. David T. Watson
Mr. Hannis Taylor, and Mr. Chandler P. Anderson.
The PRESIDENT: When do you propose to resume, Mr. Attornev
and
J
Mr. Dickinson ?
I
Sir -ROBERT FINLAY j Well, of course, that is a matter entirely for
the Tribunal. I have had the advantage of some conversation with -mv
friend Judge Dickinson who appears on the other side, and what we
suggest for the Tribunal is this that there should be an adjournment unTil
this day fortnight, Thursday, the 17th of September. If that meets
S
the approval of the Tribunal I think it will give adeauare H ™ e
TÎt
sides to be prepared then to proceed with the o r i r i r g u m e n t
*

Arguments and how many Counsel w e l r e l o n t to Z
^ ^
°f t h e
I had better state it at once: 1
^
5
1
/ ? **?*
L
e W
pressing engagements in the United St.toT
^
°^
™7
character-which will makeTit a b s o l u l w ï
~~ e W m e n t s of a public
for both, to leave by the 21st o f t É Ë I g S j f * * * * * ' « one, & not
* " y a s s e n t

t o

^ ^ ^ ^ ^

mi

7 u"

•""•"o'-u.cxauiO.

-Lnat is the only point.

Sir R O B E B T F I N L A Y : That matter would, of course, my Lord, depend
to some extent upon the number of days in the week on which it was thought
right to hold the sittings. So far as we are concerned, we should be quite
willing and anxious that the sittings should be on five days in the week.
The P R E S I D E N T : As it will be in the Vacation, we should set a good
example, and willingly agree to sit five days a-week.
Sir ROBERT F I N L A Y : And as regards the hours of the sittings?
The P R E S I D E N T : From 11 till 4.
Sir R O B E R T F I N L A Y : From 11 till 4.
The P R E S I D E N T : I think 11 is more convenient ; half-past 10 if it
is pressed, but 11 is more convenient if we should happen to be away on the
Monday.
Sir R O B E R T F I N L A Y : I think 11 o'clock is more convenient.
The P R E S I D E N T : We can always sit a little later if necessary.
Sir R O B E R T F I N L A Y :
of Counsel

Your Lordship asked about the number

The P R E S I D E N T : Yes. What arrangements
Mr. Attorney, about the order of speaking ?

have

been

made.

Sir R O B E R T F I N L A Y : It is this : that three Counsel should be
heard in each case ; that Great Britain should have the opening, and that
the United States should have the reply ; then, that the Counsel should
be heard alternately—that is to say, that the opening for Great Britain
will be followed by the opening for the United States; then will follow
an Argument on behalf of Great Britain ; then another Argument on
behalf of the United States ; then an Argument on behalf of Great Britain ;
and, finally, the reply—the ultimate reply—will fall to the United States.
The P R E S I D E N T : What is the condition of the Tribunal at the end,
Mr. Attorney?
Sir R O B E R T F I N L A Y : Well, that is for the Tribunal to say.
The P R E S I D E N T : How long do you want, you six gentlemen?
W h a t we really wish to do is this : we want to meet your convenience, but
it is rather necessary that you should indicate to us, if you can, some
definite time—arranging the time between yourselves—by which you will
say on both sides by agreement that the Arguments shall be completed.
Sir ROBERT F I N L A Y : I find it extremely difficult to forecast at
this time the exact duration, or even approximately the duration, of the
Argument ; but I should hope that it would be finished by the middle of
October, sitting five days a-week.
The P R E S I D E N T : Well, do you not think that two days a-piece
will be enough ? I do not mean to say, it need not be two days a-piece.
Do you not think twelve days for the six Counsel will be sufficient, arranged
as you like ?
Sir ROBERT
my Lord.

F I N L A Y : I would rather not at the present stage,

The P R E S I D E N T : I do not want to press you unduly.
[1060]
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Sir ROBERT FINLAY : I would rather not commil
the present stage.
The PRESIDENT : We do not want to press yc mduly,Mr. Atto
What were you about to say, Mr. Dickinson ?
Mr. DICKINSON : Mr. Watson and I thought that
our side would be sufficient.
I do not t l
The PRESIDENT: Well, fourteen: Mr. Atto
this would be unduly hard; I think you
Arguments should be completed by Friday, the 9th of October Thj
you seventeen days. We do not want you to fill the time if - .
I think that if you have seventeen working days between you, that would
be enough, would it not ?
Sir ROBERT FINLAY : Well, I feel in a somewhat difficult position,
because your Lordship realizes what it is to open a case of this kind. Of
course, the opening speech—as that duty will devolve upon myself, I feel
pressed by this consideration, that in the opening speech one necessarily
has to deal with a great many matters, and sometimes a full opening
ultimately saves time. If we attempted, for a moment
The PRESIDENT: Oh, I understand. I was not suggesting that
the opening speech should be only two days. I did not mean that. What
I suggested was, that seventeen days would be enough for the total
Sir ROBERT FINLAY : Well, I confess that at the present moment,
when I do not clearly see my way to saying what the time would he, I
would rather begin a day or two sooner, so as to make sure of a sufficient
margin.
The PRESIDENT : What do you say, Mr. Dickinson ?'
Mr. DICKINSON : That would be entirely agreeable to us.
might be a shorter adjournment.

There

The PRESIDENT : That would mean Monday, the 14th,
Sir ROBERT FINLAY : Well, say Tuesday.
The PRESIDENT: Tuesday, the 15th.
[The Tribunal deliberated.]
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The PRESIDENT: Undoubtedly.

Sir ROBERT F I N L A Y : « A n d having regard to its very great importance, your Lordship will understand why it is that at the present stage I
cannot even appear to enter into any undertaking which further on in the
Case might conflict with my views of what the interests of justice required.
The P R E S I D E N T : No.
[The Tribunal deliberated.]
The P R E S I D E N T : I understand that the 17th is really more convenient to the parties, and I think that the Tribunal would decide to meet
on Thursday, the 17th, at 11 o'clock. We trust, without putting either
side under an obligation, that the Arguments will be concluded by Friday,
the 9th of October. We should be prepared to sit upon the Saturdays, if it
was found necessary, in order to give extra days.
Sir R O B E R T F I N L A Y : Perhaps I ought to say—I will do my best,
but I very much doubt whether the Arguments can be concluded by the
9th of October. That is my impression, and I think I ought to say so at
once.
[The Tribunal deliberated.]
The P R E S I D E N T : Then I think it would be better to say Tuesday,
t h e 15th, Mr. Attorney and Mr. Dickinson—Tuesday, the 15th, at 11.
Mr. D I C K I N S O N : The 15th will be satisfactory.
The P R E S I D E N T : There is nothing else, I suppose, for to-day, is
there ?
Sir R O B E R T FLNLAÏT: Nothing, my Lord.
The P R E S I D E N T : Then Tuesday, the 15th, at 11 o'clock.
[Adjourned till Tuesday, the 15th September, at 11 A.M.J

Sir B. Finlay.

SECOND DAY—luesday,

September 15, 1903.

Sept. 15,1903.

Ail the Members of the Tribunal were present.

The PRESIDENT : Mr. Attorney-General.
Sir ROBERT FINLAY: May it please the Tribunal, it is n
state the case in opening on behalf of_ Great Britain with
question of frontier as between the Dominion of Canada ana tn
of America. It is quite unnecessary that I should say any tm
to the importance of the question raised by this Arbitration. J
dispute, as the Tribunal is aware, comprises what is known as
Alaska, extending from Mount St. Elias on the north to the so
Prince of Wales Island—roughly speaking from the latitude of
55 degrees north to 60 degrees. Having regard^ to rece
f, 1DUt tO Canac ia it is,
far off! the territory may be of very great value ir
that th rougl certain
of course, of very special value, having regard to
r
Yu bon Ter ritor- to the
portions of this territory access may be had frorr.
Pacific.
of gold iil the Yu con
The Tribunal is aware that recent discov*
of Can ad st, has ope
Territory, which is in the north-west of the Don
sol )tained
up a great amount of trade with that region. Ac
Yu con
Territory from the head of the Lynn Canal, which forms a portion of the^ territory which is now in dispute. The other access to the Yukon Territory is one
which is open during, I believe, only two months of the year, from Norton Bay
away far to the north, also in the Alaska Territory, but not in this portion. From
Norton Bay, during the two months of July and August, access may be
obtained to the Yukon Territory up the River Yukon and the other rivers
which flow into the Yukon, but the main access, and one which may be of the
greatest possible importance to Canada, must be from the head of the Lynn
Canal, which affords a much more convenient mode of access to the territory
of which I am now speaking.
Now, the question of the frontier of this territory has been in dispute ever
since the year 1872. The Tribunal will find, when the negotiations are looked
at, that at no time during the period has there been anything like acquiescence
or consent as between the United States of America and Great Britain, as to
what is the proper frontier to be drawn of the region now in dispute, and I
ask the Tribunal to bear that point in mind, for it will be found to be of
very great importance, as throwing a flood of light upon certain contentions
which have been put forward by the United States, as to acts of possession at
certain points in this territory on behalf of the United States. I shall presently
have to call the attention of the Tribunal to the provisions of the Treaty with
regard to the effect which is to be given to any such acts. What at the
present moment I ask the Tribunal to bear in mind throughout is, that for
more than thirty years the question of boundary has been in dispute always
in dispute—sometimes actively in dispute, and always a subject of difference
between the two Governments.
There is another point which I think, as the case proceeds, the Tribunal
will find to be of great importance, and it is this, that the region is a very
remote one, and that until very recent years it was little known Of course
the development of the Yukon Territory has now called special attention
to the Lynn Canal and to everything which takes place there, but up till I
think I am safe m saying, about the year 1896, spots like the Lynn Canal were
comparatively little known, even in America. They, of course were known to
a certain number of persons, but events taking place there acts done there
were not matters which arrested the attention of people'in other parts of
Canada or m the United States. In Great Britain, I need hardlv sav t W
were almost unknown. It is within the last seven years or so that these soots h*Z
drawn to them the eyes of all who are interested in the question
ÏÏI^ericVÏÏÏ
the relations between the United States and Canada but before that nerinT
paratively little was known of many spots which are now extremely impor^aS
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The disputes which have so long existed—disputes, I am «lad to say, of an
extremely amicable kind—between Great Britain and the United States of
• America, have led to several endeavours towards adjustment. There was a
survey undertaken under a Convention of 1892 of a large portion of this
territory, in order to supply materials for arriving at some conclusion as
between the two Powers. To the labours of that Commission on that survey
the attention of the Tribunal will, by and bye, have to be drawn somewhat in
detail. Another attempt to arrive at a solution was made under the
arrangement of 1898—the Joint High Commission of 1898—when a number of
pending points were submitted for consideration by Commissioners, and an effort.
was then made to secure some adjustment on the question of the Alaska Boundary.
Those efforts were not consummated by success owing to circumstances to
which it is unnecessary that I should refer, and the question still remains open.
The Treaty of Arbitration to which I now propose at once to call the attention
of the Tribunal is the last effort which has been made for the purpose, and I
need not say how intently the eyes of all who are interested in this great
question are fixed upon the proceedings which have this day been initiated.
The Treaty is before the Tribunal, and there are only one or two Articles in it
to which it is necessary at this stage I should direct attention.
The first Article provides for the appointment of the Tribunal, and the
Tribunal is appointed to consider and decide the questions set forth in Article IV
of this Convention. It will be observed that no power is given to the Tribunal
to do anything except to answer the specific questions which are put to it.
There is no power given to draw the line of boundary. The Tribunal is to
provide materials for settling the questions by answering those questions which
are put to the Tribunal in the Convention, and no other.
Article I also contains a provision of which the Tribunal may find it
necessary to avail itself. In the third sentence there occur these words :—
" The Tribunal "
" may employ scientific experts if found to be
necessary."
And in dealing with one, at least, of the questions which are submitted to the
Tribunal the exercise of that power may be found to be very beneficial.
Article III sets out the most material Articles of the Treaty of 1825, and
the first observation I wish to make is this :—That the Tribunal is appointed
for the purpose of giving a meaning to that Treaty, and that acts or transactions
outside the Treaty can be looked at only to the extent specified in this Article,
and for the particular purposes which are there enumerated.
" I t is agreed by the High Contracting Parties that the Tribunal shall
consider in the settlement of the questions submitted to its decision"the Treaties
respectively concluded between His Britannic Majesty and the Emperor of all
the Russias under date of the 28th (16th) February, A.D. 1825, and between the
United States of America and the Emperor of all the Russias, concluded under
date of the 18th (30th) March, A.D. 1867, and particularly the Articles III, IV,
and V of the first-mentioned Treaty, which in the original text are, word for
word, as follows." I do not think I need read them, at this moment, because
I shall have to read them presently when I come to deal with the Treaty of
1825 itself.
Now, after setting out the most material Articles of that Treaty of 1825,
Article I I I of the Treaty of Arbitration proceeds as follows :—
" The Tribunal shall also take into consideration any action of the several
Governments or of their respective Representatives, preliminary or subsequent
.to the conclusion of said Treaties as far as the same tends to show the original
and effective understanding of the Parties in respect to the limits of their
several territorial jurisdictions under and by virtue of the provisions of said
Treaties."
Now the language of that sentence requires careful consideration. The
only action which can be taken into account is the action of the Governments
or their Representatives. The actions of private individuals are excluded, and
most properly excluded, from the consideration of the Tribunal in dealing with
the interpretation of the Treaty of 1825. The acts that are to be taken into
consideration are to be acts which were preliminary to or subsequent to the conclusion of the Treaty ; that is to say, acts which preceded the Treaties so that

Sir R. Finlay.

they can be considered to have some relevancy to their - ^ J Ç " * » * 1 ^
s e q u e n t to the Treaties for the purpose which is specified m the im.

ely
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" So far as the samej tend to show the original and effective understand:
" several territorial junsdictK
of the parties interested of the limits of their
under and by virtue of the provisions of said Tr•eaties."
The only object in view, according to this Treaty of 1
into account such action as is here referred to is m order
of both
help in finding out what was the understanding of the pai
s under
parties—in respect to the limits of their several terntona
the Treaties. It is not enough to say that any act done,
States or by Great Britain, evidenced the understanding of the lower doing
the act. It "is necessary to show that there was such conduct on the part oi the
other Power, either in expressed terms or by action, as to show that that other
Power concurred in the view which the doing of that act appeared to assert
with regard to the interpretation of the Treaty.
I at this early stage desire very respectfully to press this view upon the
attention of the Tribunal, and I submit that what has to be ascertained m
dealing with the action of the parties is this : does it show that both parties
took a particular view of the Treaty ? If it does not, such action is altogether
immaterial. I make that observation the more pointedly because, if I may say
so, with very great respect, I think that a large portion of the Case and
Argument submitted on behalf of the United States of America deals M
matter as if it were a question of showing a title by prescription or by
occupation. There is a vast amount of evidence whic has accumulated
apparently with that view, apparently on the assumption t at the question for
the Tribunal is whether a title could be shown accordir to such canons as
obtain in determining disputes of this kind between nati as if there were no
Treaty at all. That is not the question, for the Tribunal in the slight
The question, and the only question, for the Tribunal is, how these particular
points which are enumerated in the next Article are to be dealt with according
to the terms of the Treaty, and action outside the Treaty, either before its
conclusion or afterwards, can be looked at only so far as it is action of Great
Britain or America, or their Representatives, only in so far as it tends to show
the understanding of both Powers with regard to the meaning of the Treaty.
Now, the questions which the Tribunal is to answer are enumerated in the
Vth Article. 1 propose at this stage merely to read these questions and to tell
the Tribunal in one word almost, with regard to each, the answer which I ask
them to give. The first is—I had better read the Article as it stands
"Referring to Articles III, D7, and V of the said Treaty of 1825, the
said Tribunal shall answer and decide the following questions :
1 1 . What is intended as the point of commencement of the line ? "
I may say—that question makes it proper that I should sav—that this li-np
is in dispute at every point. The point of commencement is in disnnte
and the course of the line up to the point where it strikes a meridi™
which it follows up to the Arctic Ocean is matter of debate as b e t w e e n S A
Representatives of the two Governments at this moment The m i n t « * „ « «
mencement of the line is specified, I submit, in the Treaty in so clear a w a v T W
hardly any discussion can take place upon i t - i t is the southern point oT Prince
of Wales Island. There is a latitude added on which some stress ?s laidI ini sTme
parts of the Argument for the United States, but I submit t h l t t h a t latitude ^ !
mere matter of description. It is slightly
inaccurate. The true o o i n f S
T
f

S S K f ^ f i ^ 6 ° - — e n t is t h e ^ S r ô s t ^
The second question is :
I What channel is the Portland Channel ? "
\

With that question I shall ask the Tribunal to deal ir, *v
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the north of the island known as Wales Island, to the north of Pearse Island, Sir K,Finlay.and away up-hill it gets to the 56th degree of north latitude. On the part of
the United States the contention is that the channel in question is the wider Sept. 15, 1903.
channel to the south of Wales Island and of Pearse Island, then bending
round between Ramsden Point and Pearse Island, and so running to the
north and joining the other channel and so running away to the north to near
the point of latitude that I have designated. That is a simple question of
identity, and for this purpose, of course, the materials which were before
those who concluded the Treaty must be looked at in order to identify what
is the channel which they designated " when they themselves used these
words.
The third question is :—
.

" What course should the line take from the point of commencement to
the entrance to Portland Channel ?/'

Well, I submit that that question really answers itself. You have the
point of commencement—the southernmost point of Prince of Wales Island.
As soon as you have ascertained what is the entrance to Portland Channel,
which is designated by the Treaty, the line must be drawn from the one
point to the other. That remark is so obvious that I almost apologise for
making it, but the Tribunal will find that it is a remark which not only had
to be made, but which will require development, because the great part of the
Argument of the United States—a considerable part—is devoted to asserting
that the governing factor in determining this line is not the two points which
are designated by the Treaty, but the parallel of 54° 40'. That is a matter
which may be of importance, and to which I shall have to recur with some
detail, I am afraid, at a later period of the case. A t present I only point out
what our answers are.
Fourth : | To what point on the 56th parallel is the line to be drawn from
the head of the Portland Channel, and what course should it follow between
these points ? " Well, with regard to that, the answer is a very short one.
From the head of the Portland Channel the line must on the ordinary principle
be taken by the 'shortest route to the point of commencement of what is
specified as the next mark in the chain of boundary.
Then comes the fifth question :—
" In extending the line of demarcation northward from said point on the
parallel of the 56th degree of north latitude following the crest of the mountains
situated parallel to the coast until its intersection with the 141st degree of
longitude west of Greenwich, subject to the condition that if such line should
anywhere exceed the distance of 10 marine leagues from the Ocean then the
boundary between the British and the Russian territory should be formed by
a line parallel to the sinuosities of the coast and distant therefrom not more
than 10 marine leagues, was it the intention and meaning of the said Convention
of 1825 that there should remain in the exclusive possession of Russia a
continuous fringe, or strip, of coast on the mainland, not exceeding 10 marine
leagues in width separating the British possessions from the bays, ports, inlets,
havens, and waters of the Ocean, and extending from the said point on the
56th degree of latitude north to a point where such line of demarcation should
intersect the 141st degree of longitude west of the meridian of Greenwich ? "
I ask the Tribunal to return a simple negative to that question. I shall
submit that when the Treaty is examined by the light of the negotiations and
the surrounding circumstances so far as they are admissible for this purpose,
there is no ground for the assertion that there was to be a continuous frontier
separating the British possessions from the inlets on that coast. That 'MI need
hardly say to the members of this Tribunal, one question of very great importance in this case—of capital importance in this case. Is any part of the inlets
which diversify this coast to belong to Canada, or are the whole of the inlets to
go to the United States ?
Now, the Tribunal 1 familiar with the general description of the region.
It is a very mountainous region ; it is intersected by a great number of inlets.
I was about to say " lochs," but the expression perhaps is one which the
Tribunal would *not accept as properly applicable to this territory. But it
[1060]
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Sir R. Fiulay. bears a very striking resemblance to a coast which
« .TTions us—the west coast of Scotland. You have •» y »
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w h i c h a r e o f v e r y great dep
width, and the question which is put here is whethe
id bet
drawn under the Treaty was to interpose_ a belt of
ally
dominions and the heads of all these inlets. I say <
intention of the Treaty was this. The line is to be
Whether it crosses any inlet or not must depend upon tJ
having regard to the physical features with which you
the distance from the point from which the 10 leagues
thegc
be measured—that being, as we say in answer to the next question
rou folio
line of the coast, and not the impossible line which is created it ycproporti
windings of every inlet, the depth of whrch is altogether -"*•
its breadth.
L^t ; «««fr.l]
Then comes the sixth question. And I ask the Tribunal to look caretuu
at its terms, because it depends upon a double contingency, l h e hypothes
upon which the sixth question is put is a double one :—
" If the foregoing question should be answered in the i egative ' —
say, in the event of the fifth question being answered as I iskthe Tr
answer it—" and in the event of the summit of such mount ins provin
places more than 10 marine leagues from the coast, should the
lisière which was to belong to Russia be measured (1) from the m nland c
of the ocean, strictly so-called, along a line perpendicular thereto,
id<
the intention and meaning of the said Convention that where the m
is indented by deep inlets forming part of the territorial waters c
width of the lisière was to be measured (a) from the line of the g
tion of the mainland coast, or (6) from the line separating the "
Ocean from the territorial waters of Russia, or (c) from the heads
said inlets ? "
Now, the Tri mal will obs
; br tch of the
nearly correspohc with the
ub-head
appre"
*ehend that the true way of reading this question is not thî
—. e answers, but that (2) is really an explanation a id dev«
the question put in (1), showing the various cases with whicl: t h e T r
have to deal in answering the question. I say that for this
The
case put is : Was it to be drawn from the mainland coast of
so called, along a line perpendicular thereto ? which is the irst bi
. and
the second case is this : Where the mainland coast is indein ted by deep inlets
forming part of the territorial waters of Russia, was the widIth of the lisière to
be measured from the line of the general direction of the mainland coast ?
That is substantially the same thing, I submii
put under the first
head ; so that I submit to the Tribunal that t lie true
of looking at this
question is to regard the second branch as an
nd
development of
the first. But however that may be, the anev
k the Tribunal to
give is this—that in the case where there are d
ie me as u rement is to
be from the line of the general direction of sep
m
whether the inlets belong to the United States or to Canaand < oas t, and that
the situation of the mountains, which are the cardinald a w i 11 ( epend upon
Treaty, or at any point where the mountains recede more feat
10 leagues, which is given as a maximum as measured froi than tht distan ce of
n the gei îeral h ne of
the coast.
As regards the second head of the second branch o f the qu îstion-" or
froin the line separating the waters of the Ocean from the
ton al waters of
Russia - I think that the question of territorial waters m
ay
be
found
to
be
of
considerable value as throwing light upon what is the
gene ral line of the
coast, and it is m that way that I should desire to L I H fw
tou e
1C
observations which, by-and-bye I shall W ?«
^
^ the course of the
the broad answer that I give" to h t queltion b ÏÏ ? ^
^
But
nCe mUSt b e
measured from the general line of coast
The seventh question is :—
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With regard to that, I ask the Tribunal to say that mountains dp exist, . & k ftufey.
and that the line of mountains is that shown on a line delineated by Mr. Kino*
and identified in his declaration which is annexed to the case to which I shaS - ^ 15 ' i m
have to call attention by-and-bye—that line of mountains runnincr very near
the coast and crossir.g the heads of certain inlets. And in that°cormection
I should emphasize what I alluded to when I read Question No. fi—that if we
are right in our view that there are mountains within the 10 leagues limit all
the way along, Question No. 6 does not arise, because the hypothesis upon
which Question No. 6 is put is a double one: " i n the event of'the summit of
such mountains proving to be in places more than 10 marine leagues from the
coast. ' If there be mountains within 10 marine leagues of the general line of
the coast all the way along, Question No. 6 really does not arise.
Now I do not know that any useful purpose will be served by saying
anything more at this stage with regard to these preliminary matters or upon
the Treaty of Arbitration itself. I may have to recur to it by-and-bye, but
what I have said may suffice by way of general observation in introduction.
Now, it might be convenient to the Tribunal if I indicated the order in
which I propose to deal with this somewhat complicated case. I can do so at
present to advantage only in a very general way ; but what I should desire to
do is this : first, to deal with the Treaty of 1825, not going into any very great
detail, but calling attention to its material provisions, and indicating the view
. which I ask the Tribunal to take of those provisions ; secondly, to give a
general and connected view of the negotiations which preceded the Treaty of
1825 ; and, thirdly, to deal with, the specific questions which are put, and
which will be found to fall under two groups. The first four questions may, 1
think, be very conveniently dealt with together ; that is to say, they are very
closely connected ; and I shall, after answering the first question very shortly,
deal with the second and third questions really as one—for I think they are
one—and then deal, in connection with that, with the fourth question, which is
a sort of pendant to the first three.
Then the fifth, sixth, and seventh will fall to be dealt with as the second
group, and, in connection with each of those groups, I shall have to call attention
in detail, not only to the provisions of the Treaty, but to the various passages in the
negotiations which may legitimately be used to throw light upon the meaning
of the Treaty. I shall have to deal in connection with each of these groups
with the question of subsequent action under the limitation which I have
already indicated—that that subsequent action must be action tending to show
the understanding of both parties Avith regard to the meaning of the Treaty ;
and, in dealing with the negotiations, I, of course, do not for one moment
intend to ask the Tribunal to depart from the terms of the Treaty or to vary
the' Articles of the Treaty by anything in the negotiations. I submit to the
Tribunal that the Treaty must speak for itself. The negotiations you may
look at to throw light upon what the parties meant by various objects designated in the Treaty or to give help in the elucidation of what may be obscure
when taken by itself and without the surrounding circumstances. But the
negotiations cannot be invoked for the purpose of varying that which the
parties have embodied in the Treaty. And I venture again with respect to
.submit that a very considerable part of the case of the United States wih\ I
think, be found to trench upon that canon, which I submit is fundamental in
construing* any document either as between nations or as between individuals.
Nowfthe" Treaty of 1825, with which I propose in the first instance to
deal, will be found on p. 37 of the Appendix to the British Case. The first
two Articles it is necessary to refer to," although they are of a general nature
bearing upon another subject than that with which the Tribunal is at present
conversant. The first and second Articles were no doubt inserted on account
of the pretensions which had been made by Russia to assert dominion over the
Pacific to a distance of 100 Italian miles from the coast, under a Ukase to
which reference will have to be made. They provide as follows :—
" Article I. It is agreed that the respective subjects of the High Contracting Parties shall not be troubled or molested, in any part of the Ocean
commonly called the Pacific Ocean, either in navigating the same, in] fishing
therein, or in landing at such parts of the coast as shall not have been already
occupied, in order "to trade with the natives, under the restrictions and
conditions specified in the following Articles :
[1060]
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• Sept. 15,1903. Scorning the pretext for an illicit commerce, it is agreed t b a t h e subject
His Brhannic Majesty shall not land at
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Russian establishment, without the permission of the Governor or uo
and, on the other hand, that Russian ? ^ e ° t o . « ^ .*£ ' »
permission, at any British establishment, on the North-West boast.
Now, there are two provisions really contained in these Articles. Or
for freedom of use of the ocean. Well, that was wanted m consequence ot
Ukase to which I have already made reference. The other provision is
subjects of the respective Powers might land on such portions ot the coa.
shall not have been already occupied, in order to trade with the natives. J
is a provision with regard to the use of territory appropriated Dy
Power which would not have been carried by the general provision as to
use of the ocean, and the Tribunal will see that on the genera
of 100
rebutting the claim which had been advanced by Russia _ to a (
miles from the coast, as to the right to use the ocean, is mg ;ed the further
provision that the subjects of the"respective Powers may ] i d for th
of trading with the natives at any point where the coast has nol be
occupied. That is the effect of these general Articles I and II.
Then we come to Articles III and IV, which are the cruci al Ar
-the present controversy :—
• I The line of demarcation between the possessions of the High Contra
Parties, upon the coast of the continent and the islands of America t
north-west, shall be drawn in the manner following: Commencing fror
southernmost point of the island called Prince of Wales Island, which
lies in the parallel of 54 degrees 40 minutes north latitude, and betwee
131st and 133rd degree of west "longitude (meridian of Greenwich), the
line shall ascend to the north along the channel called Portland Chann
• far as the point of the continent where it strikes the 56th degree of :
latitude ; from this last mentioned point the line of demarcation shall f
the summit of the mountains situated parallel to the coast as far as the
of intersection of the 141st degree of west longitude (of the same mericl
and, finally, from the said meridian line of the 141st degree, in its prolong
as far as the Frozen Ocean, shall form the limit between the Russian
British possessions on the continent of America to the north-west."
Now with regard to the words which occur very early in the desi
designating the point of commencement I call the attention of the Tri bin
this. It is designated by a point of land—a definite point by designationsouthernmost point of the Island called Prince of Wales Island. At that
i t does not appear to have been accurately known—in fact it was ki
only very recently—which was the most southerly po
Pr
Island. They say that you are to take whatever is the 3
^lypc
Prince of Wales Island as your starting point. They go
" Which point lies in the parallel of 54 degrees 40 mir
i latitude,
and between the 131st and 133rd deggree of west Ion itude (n
Greenwich)."
These words are mere description. You are to-find the point which
answers to the words "the southernmost point of the island called PJ ' ce of
.Wales Island. You will find that point, they believe, between th. 131st and
133rd degrees of ongitude west, which gives you some area over which
to range, and they believe that you will find it in the parallel of 54 rWpA«
40 minutes north latitude. But that is mere descr ption, and f^there f s ^ v
error m the description it does not in the slightest degree^ vitkte the res^k
which the designation of the point itself clearly indicates ] " S i attention i
I at once invite the Tribunal to advert M ,1
•
" " '" ',° b e d r a ™ > a n d
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" Then the said line shall ascend to the north along the channel called
Portland Channel."

Sir R

- Knlay.
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And I may just remark, in passing, that the French of the original
Treaty is :—
°
" L a dite ligne remontera au nord le long de la passe dite Portland
Channel."
I apprehend that there is no doubt that the natural meaning of the words,
" l e long de la passe dite Portland Channel," is "along the Portland
Channel."
It is not a line to be drawn necessarily in the middle of the Channel, it
is a line to be drawn along the Channel as far as the point of the continent
where it strikes the 56 th degree of north latitude :—
" Jusqu'au point de la terre ferme où elle atteint le 56e degré latitude
nord."
Well, great controversy has raged over the question of what the pronoun
g elle" refers to. One theory has been that it refers to the " terre ferme " where
the continent attains the degree of 56 latitude north. Two other theories are
that " e l l e " refers to "la"ligne," or that " e l l e " refers to " l a passe"; the
gender suits either, and it is very fortunate that it does not seem to make
any difference whether it ^refers * to the line or the pass—" la ligne " or
" l a passe "—for if the line is being drawn.along the pass it is quite clear that
the two^ must reach the point designated at the same time, so that this very
interesting question, on which some light is thrown by the negotiations, is one
perhaps more of curiosity than of practical utility for the purposes of the
present decision. But I cannot pass it altogether unnoticed, because
undoubtedly it has excited an amount of scientific interest "which is perhaps
out of proportion to its practical value.
Mr. AYLESWORTH : Some of the earlier drafts of the Treaty seem to
,show that it was " l a ligne."
Sir ROBERT FINLAY : Yes, sir. Sometimes it is designated in terms
to show that it was | la ligne " ; at other times in correspondence it is spoken
of as if it were " l a passe." But I do not desire to lay any great stress upon
that point. If anything should be found to turn upon it I shall revert to it
and deal with it by the light of what passed. " From this last-mentioned
point, as far as the point of the continent where it strikes the 56th degree of
north latitude." Well, the Portland Channel does not strike the 56th degree
of north latitude ; it gets near it, but it does not strike it, and yet the
language of the Treaty would seem to imply that even with the maps before
the negotiators, which showed that the Portland Channel fell short of the
56 th degree, they regarded the 56 th degree as a point which would be reached
by a line which was going along the Portland Channel. " From this last. mentioned point the line of demarcation shall follow the summit of the
mountains situated parallel to the coast. The words are " suivra la crête des
montagnes situées parallèlement à la côte "—situated in a parallel direction to
the coast as far as the point of intersection of the 141st degree of west
longitude of the same meridian, and finally along the meridian line of the
141st degree.
Now, that Article is qualified in its application by the following
Article, but what I want to call the attention ;of the Tribunal at once to is
that the basis of the Treaty is the existence of a line of mountains. If
that Article stood by itself, every one would say : If the mountains do not
exist, the Treaty is incapable of application, because the Treaty only provides
for a mountain boundary. Now, I shall call attention presently to the qualification introduced by the Article IV, and I shall submit that, the qualification
is very much less extensive than is supposed in the case of the United States of
America. But what I do desire to put to the Tribunal is this—that Article III,
when it is read by the light of Article IV, as I am presently going to do, indicates that in order to make the Treaty capable of application at all, you must
have a line of mountains.
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number of points in geographical position and their complete marking by
permanent monuments, will have to be carried from Cape Muzon through the
Portland Canal to the 50th degree of north latitude, thence north-westwardly,
following, as nearly as practicable, the general trend of the coast, at a distance
of about 35 miles from, it, to the 141st degree of west longitude, and thence due
north to the Arbtic Ocean, a total distance of about 1,400 miles."

Sir R. Pinky,
T~
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The question of the 35 miles from it raises another matter which I am not
dwelling upon at the present moment. The purpose for which I refer to this
extract is to show that what is taken is the general trend of the coast.
^ Mr. TURNER : Sir Robert, do you not understand that there is a
distinction between the | general trend of the coast " and the " trend of the
general coast ? " I understand you to be interpreting that, as if it read " the
trend of the general coast."
Sir ROBERT FINLAY : The general trend of the coast ?
Mr. TURNER : Yes. Is there not a distinction between that and the trend
of the general coast, which would be more conformable to the meaning which
you are putting on it ?
Sir ROBERT FINLAY : If there be a distinction, it is an extremely subtle
one. I submit that " the general trend of the coast " is that you take a coast
generally and you see what its trend is.
Mr. TURNER : The general trend of the coast would be measured by
what the coast was, which, of course, is the crux of this very case.
Sir ROBERT FINLAY : Yes ; but in either case, whether you take " the
general trend of the coast " or read it " the trend of the general coast," you
must exclude the inlets, because if you take an inlet 70 miles long—70 miles
deep—and no more than six miles wide, and a great deal narrower at the top,
that is not either the general trend of the coast or the trend of the general
coast.
Mr. TURNER : But you are now giving an application to words which are
not in the letter, in which it is directed that the survey shall be made according
to the general trend of the coast.
Sir ROBERT FINLAY : Yes.
Mr. TURNER : If Mr. Mendenhall considered these inlets as a part of the
coast, there would not be any incompatibility between that idea and that
conveyed by the use of the language " the general trend of the coast," because'
the latter would include the inlets. But if he had said " t h e trend of the
general coast," then it might mean the general mainland coast.
Sir ROBERT FINLAY : I submit that they come substantially to the same
thing, and I think an answer to some extent to the observation which the
Senator has been good enough to make to me will be found at page 276 of the
British Case, Appendix, in the directions given by Mr. Mendenhall as Superintendent. This is in 1893—directions as to the mode in which the survey is to
be carried out, to Mr. McGrath. It begins at page 275. The passage I refer
to, merely as suggested by the question which the Senator has been good
enough to put to me, is this :—
" The other Taku party will be under the charge of Assistant H. G. Ogden,
and you will confer with him and arrange for the proper division of the work
between the two parties. The chiefs of parties will themselves execute the
triangulation from the Taku astronomical station (which will also be connected
with one or more points of the coast triangulation) to a point on the inlet or
river, distant not less than 30 nautical miles from the coast of the mainland in
a direction at right angles to its general trend."

'
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The PRESIDENT: Mr. Attorney-General, I think everybody understands

opinion or that view ?
Sir ROBERT FINLAY : Well, this passage which I read last amounts to
a good deal more, because you will observe that he says this :—
« The chiefs of parties will themselves execute the triangulation from the
Taku astronomical station (which will also be connected with one or mora
points of the coast triangulation) to a point on the inlet or river.
He is dealing with the Taku inlet.
Mr. AYLESWORTH : What page is that ?

!

'

Sir ROBERT FINLAY : Page 276 of the British Case, Appendix I,
«
to a point on the inlet or river distant not less than 30 nautical miles
from the coast of the mainland in a direction at right angles to its general
trend."
I submit that that amounts to a demonstration that Mr. Mendenhall was
speaking of. I am ready to adopt either form of language, either " the general
trend of the coast " or " the trend of the general coast," they come to thesame
thin» ; in either case they exclude the inlets, and that was the view which in
1893 Mr. Mendenhall, the Superintendent, held in giving his directions. Then
there are other passages in Mr. Mendenhall's directions which tend in the same
way, but I will not occupy time at present by reading them, because I am at
this moment only engaged in endeavouring to enunciate as clearly as I can
with reference to the terms of the Treaty, as I read it, the view which we take.
Now, in Article III the word is " coast," in Article IV the word is " ocean."
Of course, " coast " and " ocean " are not the same thing, but they must denote
here the same line. In Article I H it is to be parallel to mountains situated in
a parallel direction to the coast, " situées parallèlement à la côte " ; then in
Article IV, " wherever the summit of the mountains shall prove to be at the
distance of more than 10 marine leagues from the ocean." Well, there the
line of the coast and the line of the ocean must be the same thing. The ocean,
of course, denotes the body of water, the coast denotes the land, and the land
where it meets the water in the sense which I have endeavoured to submit to
the Tribunal, but they both must designate the same line which runs alono- and
to which roughly the mountains are situated parallel. Now, wherever the line
of mountains recedes so as to be more than 10 leagues from the coast or from
the ocean, whichever phrase you choose to use, then the. limit shall be formed
by a line parallel to the windings of the coast, and which shall never exceed
the distance of 10 marine leagues therefrom.
Now I invite the attention of the Tribunal to the point that the provision
is that the line is never to exceed the distance of 10 marine leagues therefrom
That has been read by the United States as if it were that it was never to be
less than 10 marine leagues from the line of the coast. Now I call the attention of the Tribunal at once to the map put forward by the United States
showing their ime. It is Map No. 3 in the case for the United States. The
same line is shown on Map No. 25.
The PRESIDENT: And No. 26, yes, quite so.
Sir ROBERT FINLAY : Now, the first observation I desire to make upon
on^f an tne l £ y ° ' h e M M ? * * I
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cannot find any mountains there which will answe
you can. But whatever controversy there may t
this territory, as to the northern part in point of
apnj
absolutely no controversy ; it is beyond the pos
disp
from Mount Elias to Mount Fairweather you hi
of mountains with many of the summits very hhdi indeed.
is an enormously high mountain, and Mount Fairweather is a hi"
and you have a number of mountains—you have got a cont
Between these two points the existence of that chain of moi
physical fact which cannot be disputed. I call the attention of the
the way in which the line is drawn on this map which represents t
claim. These mountains are, I suppose, about 10 miles from the
WeU,
the line is double that distance from the sea, and in some points
more than double that distance from the sea. The line takesin a 1
of territory which may or may not be of value, which may be of
in the future, a large amount of territory which is situate to the I
id to
the east of a well-marked line of mountains which are shown on almost e
map, which are described in detail in the Surveys by the United States officials,
and which, whatever may be said of other points, supply here a definite
mountain boundaiy. It was, I think, a French king who said, " There are no
more Pyrenees," but that is nothing to the exploit of the framer of this line
who has succeeded in sweeping away the Mount Elias Alps for the purpose of
taking in a belt of territory situated to the north and east of that line of hills
which, whatever may be said at other points, there supplies an undeniable
boundary in conformity with the Treaty.
Then when you come a little further south to the head of the Lynn Canal,
looking at the map it will be found that the divide, as it is called there—the
summit of the pass—is 10 miles from the head of the water at Dyea ; 10 miles
takes you to the summit of Perrier Pass, as it is called, but looking at the
American line it goes back 35 miles from the very head of the Lynn Canal,
and it carries it back to a point into a different watershed altogether, where it
actually cuts in two Lake Bennett—a lake part of which, according to this line,
would belong part to Canada and part to the United States. Now, in calling
attention to this point, I am not, of course, for one moment admitting that any line
would be properly measured from the head of the Lynn Canal. On the
contrary, I have said, and shall say again, that the line must be measured from
the general trend of the coast. But what I do call attention to is the fact that
this line seems really to be drawn in almost ostentatious defiance of the terms
of the Treaty. It ignores the Treaty altogether ; it substitutes a line which
can be erected only by a new and an independent Treaty altogether, and the
effect of which is to give a very considerable amount of territory which may
be of great value to the United States.
Now, how is that result worked out? The mountains are ignored, and
then Article IV is called in, and, as I very respectfully submit to the Tribunal,
called in for a purpose which it will not subserve. Article IV provides, as I
pointed out, that where the summit of the mountains is more than 10 leagues
from the coast you shall have the boundary formed by a line which shall
never be distant more than 10 leagues from the coast. Now, take this line—
I do not return to the point about the general trend of the coast ; I am not
returning to that ; I am not going to repeat that point at the present moment,
but what I call attention to is this, that these words have been read (if this
line is looked at) as meaning that at no point is the line ever to be nearer to
salt water than 35 miles all along. Take the head of every inlet, you will find
that this line is 35 miles from the head of every inlet, and that at no point will
you get greater proximity to any tidal water or salt water than 35 miler.
But that is not what the Treaty says. What the Treaty says is that at no
point shall the line exceed a distance of 10 marine leagues ; it does not say
that it is never to be less. L And the result is certainly very re rkable,
because the length of the line, if it is measured by this l i n e - I an •>ld the
length of this Une is 630 miles. WeU, taking 35 miles as the 10 lei
statute miles as equal to ten leagues
Mr. AYLESWORTH: 34£ miles,
[1060]
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Sir ROBERT FINLAY : I take 35 for ' convenience. If you multiply the
length of the line b v 3 5 . y o u get 22,000 square miles—a little more 22,000
square miles. That is what-you would get with a strip 630 miles long and
35 miles wide, j But if this territory comprised within the claim of the United
States is measured it will be found that it amounts to 32,000 square miles.
Well, that at first sight might appear to be miraculous, but it is simply the
result of this, that the principle is applied of keeping it 10 marine leagues from
the head of every inlet.
Now I advert to this line for the purpose of asking the Tribunal not to
endeavour to go in search of any such conventional line—a line which could
be created only by a new Convention as is here indicated, but to adhere to the
terms of the Treaty in answering the questions which are propounded for the
consideration of the Tribunal. I submit that, in the first place, in answering
those questions the Tribunal will find that the Treaty depends upon the
existence of mountains, and that there is nothing in Article IV which provides
for any line at 35 miles from any line of coast if there be no mountains all ; and,
in the second place, that the .distance of the line is not to be 10 leagues and
never less than 10 leagues from salt water, but that it is never to exceed
10 leagues from the general line of the coast. What I have been saying on
this head may be illustrated by attempting to draw a line parallel to this conventional line shown as representing the claim of the United States. Of course,
it must be parallel, or roughly parallel, throughout.
Well, if you start with a line parallel at the northern point just below the
Malaspina glacier it will be found if you were to keep up your parallelism, or
anything like your parallelism, the line to which this line is parallel will be one
which, so far from representing the coast, whether you take inlets or general
line, is far inland. It is difficult in words to describe what I am endeavouring
to state to the Tribunal, but if the Tribunal would do me the honour of lookhr»
at this map, on which a parallel line has been drawn, it will explain in one
moment what I mean. In fact, I am told that the line to which this must be
parallel would take the coast over the top of Mount Fairweather.
(Map
exhibited).
^ •*•
Sir ROBERT FINLAY : That is a distance of 10 marine leagues ?
The PRESIDENT: That is 10
American Boundary—yes.

narine leagues from
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Sir ROBERT FINLAY : And I may just say in passing that the claim to
discard mountains and to substitute a width of 10 marine leagues throughout
is a return to the proposal which, I have shown to the Tribunal, was made by
Russia early in the negotiations and was definitely .rejected by Great Britain.
The same result is now ""sought to be- achieved in the manner to which I have
been calling the attention of the Tribunal. •
The other Articles in the Treaty of 1825 of which mention ought to be
made are the fifth, sixth, and seventh—and the seventh in particular may be
found to have a good deal of bearing upon the questions with which the
Tribunal will have to deal,
; The Vth Article provides :—
" That no establishment shall be formed by either of the two Parties within
the limits assigned by the two preceding Articles' to the possessions of the
other."
I do not think Ï need read the rest of the Article.
Article VI provides :—
" It is understood that the subjects of His Britannic Majesty, from whatever quarter they may arrive, whether from the Ocean or from the interior of
the continent, shall for ever enjoy the right of K p t i n g freely, and without
any hindrance whatever, all the rivers and streams wliich in' their course
towards the Pacific Ocean, may cross the line of demarcation upon the line of
coast described m Article III of the present Convention."
I submit to the Tribunal that that is an Article which will be found to be
Of very great importance. That is a provision that Great Britain shall have
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the right of navigation down any rivers which cross the strip which Russia was
to have.
Now, it has been said—it is said repeatedly in the Case for the United
j States—that no provision is made for the use as to the navigation of inlets • the
!
provision is only as to the navigation of rivers.
Now, of course, where you have territorial waters, the Power to whom
those waters belong has the right to prevent fishing, has the right to police, but
it has not, according to the comity of nations, the"right to prevent the use of
those waters for the purpose of innocent passage by another Power, and where
the right of passage down a river existed, of navigation up a river or down a
river existed, the right to use the inlet so far as it formed territorial waters, or
part of territorial waters, along the coast would be given by the mènerai law of
nations.
This Article has further, I submit, an important bearing on the contention
of the United States that the intention of the Treaty was to cut off Great
Britain from salt water. Why should there be such an intention ? If Great
Britain was to have the full right of navigating the rivers, why is she to
be cut off from the right of navigating the iniets ? The .question in every Case
is where the line following the parallel to the general trend of the coast
runs^ and if it crosses an inlet the upper part of that inlet belongs to Great
Britain.
Then Article VII :—
" It is also understood that, for the space of ten years from the signature
of the present Convention, the vessels of the.two Powers, or those belonging to
iheir respective subjects, shall mutually be at liberty to frequent, without "any
hindrance whatever, all the inland seas, the gulfs, havens, and creeks on the
coast mentioned in Article III for the purposes of fishing and of trading with
the natives."
That is a specific provision, having regard to the case with which Article
III was dealing, as to the inland seas and the inlets. The right conferred by
Article I was a right which applied. to the Pacific Ocean generally. This
provision in Article VII is a specific provision with regard to these inland seas
and inlets.
Article VII is an important Article, and I shall not launch out into a
disquisition upon it at the present time, because it would take me off the main
line of the argument which I am endeavouring to follow in calling the attention
of the Tribunal to the issues with which they will have to deal.
I think that I have now sufficiently indicated in a general way the view
which Great Britain, takes of the construction of the Treaty of 1825, a u d i
desire now to present to tlie Tribunal a general view of the negotiations which
preceded that Treaty. I do not think it necessary again to guard myself in
any detail from its being supposed that I want to vary the Treaty. On the
contrary, I am protesting against any.attempt to vary the Treaty by reference
to the negotiations, but "there are various purposes for which,. as every
member of tire Tribunal is aware, reference may properly be made^ to
the pourparlers and the correspondence which have passed before a final
agreement . was arrived at. What I am going to do at this stage is
to ask the Tribunal to take a connected view of these negotiations.
When
I come to deal with each specific question I shall of course have "to
call the attention of the Tribunal to the passages in these negotiations
which relate to that specific question; but after a good deal of
consideration I came to the conclusion that it would not be a satisfactory way
of dealing with a case of this kind if I were to approach the negotiations merely
in a piecemeal manner—if I were to content myself with saying on Question 2,
I There are such and such passages in the negotiations which may throw some
liodit upon what it means." On the contrary, I think the Tribunal will be in a better
position to appreciate the effect of these particular passages if I first endeavour to
present them with a connected view of the negotiations, dividing them into
periods, and calling attention to the salient features which each period presents,
and to the despatches which passed during that period. The references to
particular sentences which relate to particular points will afterwards be much
more intelligible, and, I think, much more fruitful, j
Z
Now, the negotiations will be found to fall under several heads ; but beiore
[1060] j
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dealing with those heads, there are certain facts as to the situation which, of
course* were in the minds of the negotiators, and which oughttobe recalled to
the memory of the Tribunal. They are very brief indeed, There had been
eenth century. I t
explorations by Russia
upon these
Lssia upon
these coasts starting in the eighteenth century.^ It
explorations by the Russians had
not ven clear how far down thesproceeded.
, .
„ _, . .
In the year 1793-94 there took place the great explorations of Captain
Vancouver, which throw, of course, a very great deal of light upon this case,
and whose narrative and maps supply a great part of the materials upon Which
the negotiators of the Treaty of 1825,must have worked.
At the time of Vancouver's voyages the easternmost post of the Russians
was Port Etches, in Prince William's Sound. That is a very long way up—so
far up to the north that it is beyond the reach of the map,,
The PRESIDENT : It is north of the Aleutian Islands, I think.
Sir ROBERT FINLAY : It is very near the Aleutian Islands.
north of them, my Lord, but it is very near them.

I t is not

The PRESIDENT : I think it is north.
Sir ROBERT FINLAY : If your Lordship will look at what is called
the Alaska Peninsula, your Lordship will see from the end o f t h a t runs the
Aleutian Islands, which apparently had formed part of it.
The PRESIDENT : It is in thé bight just below.
Sir ROBERT FINLAY : Just below. Yes, the first bight is Cook's
Inlet ; then comes Prince William's Sound, and it is in Prince William's
Sound that Etches is situated. That was the most easterly settlement of the
Russians at the time of Vancouver's voyages. In 1799 there is the Ukase of
the Emperor. Paul, of which I have already made mention, and which is a fact
which really lies at the very root of the negotiations;, and reference ouoht
certainly to be made to that Ukase. Your Lordship will find it at pao*e 5" of
the Appendix to the British Case.
The PRESIDENT : Yes.
Sir ROBERT FINLAY: That is the Ukase granted in favour of the
Russian-American Company for a period of 20 years, and the first Article is
this. _ I cannot, help feeling that I am going over ground which must be very
familiar indeed to one member of the Tribunal, who has had
previous
experience in similar matters :—
"By the right of discovery m past times by Russian navigators of the
north-eastern part of America, beginning from the 55th degree of north latitude
and of the chain of islands extending from Kamschatka to the north to
America and southward to Japan, and by right of possession of the same bv
Russia we most graciously permit the Company to have the use' of all hunting
grounds and establishments now existing on the north-eastern (sic) coast of
Well I suppose they call it the north-eastern, because they were
g from the other side. Even making allowance for that, it i l not a
ate use of the expression because, although it may be north eastern
point of view, it is not the north-eastern coast of America

very ace
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ÛB^X^S^^Z\T^^
other islands riti^ i u ^ ^ ™ ^

from

^

ktitu^bS^er^^^araa^\^y n
Russian possessions a c c o r Z a t,
°^

°*

}

lon>

e

the

above-mentioned 55th
Ale
^-> Kurile, and

O T
^ the 55th deSree
P y the new lands

preyirru Sd T^*J^,?£££?

nation."

*

or

of north
discovered as

Deen

?*» « ^

dependent on another

Now the Tr

al will observe the
•tin*
ill ! found afterwards what
ht part that played i
| by Russia, with which
thei
tors on benalf of Er
id h;
the Treaty of 1825.
About the same time as that
end of the eighteenth
century—the post of Sitka was
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tka, or New Archangel.
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maps ; and Sitka was the post
at the time of the negotiations which we r e now approach!
post further to the south than Sitka.
It was the extreme point which Russia had reached in the way of the
establishment of posts. And on the mainland—and I call particular attention
to this point—on the mainland Russia at this time had no settlement whatever
at any point which is material for consideration. There were, of course, the
settlements on the mainland further to the noith. I have mentioned Etches,
and there were settlements on Cook's inlet which the Russians, the Tribunal
will find, called Kenai Inlet ; but on the mainland there were no Russian
settlements whatever anywhere in the neighbourhood of the territory which is
now in dispute. There was this island of Sitka, and that becomes a very
important factor when we are dealing with the reasons which the Russians
gave for desiring to acquire a strip of territory upon the mainland. Of posts
on the mainland Russia had none.
I n 1821 comes the Russian Ukase of that year, which advances the somewhat extravagant claim with which the negotiators had to deal in a portion of
the Treaty of 1825. It will be found on page 7 of the British Case. The
Ukase itself is very short, at the top of the page. I t is dated the 4th September,
1821, and is in these terms :—
"Nous étant convaincus par les Rapports qui nous ont été présentés que le
commerce de nos sujets avec les Iles Aléoutes et la partie de la côte nordouest de l'Amérique soumise à la Russie, éprouve des entraves, et qu'il est
exposé à des pertes sensibles par suite du commerce frauduleux qu'exercent des
étrangers.
*
I Considérant, d'autre part, que la cause principale de ces pertes est le
défaut de règles positives, tendantes à fixer les limites de la navigation le long
de ces côtes."
It is the same expression which we have in dealing with the Portland
Canal :—" L e long de ces côtes et l'ordre auquel doivent être soumises les
relations maritimes, tant dans ces parages que sur toute la côte orientale de la
Sibérie et aux Iles Kouriles, nous avons jugé convenable d'arrêter à cet
égard les principes développés dans le Règlement spécial annexé au présent
Ukase."
Then I think the first two of these regulations are the only two to which
I need make any reference, at present at all events.
" 1. The pursuits of commerce, whaling, and fishery, and of all other
industry on islands, posts, and gulfs, including the whole of the north-west
coast of America, beginning from Behring's Straits to the 51st degree of
northern latitude, also from the Aleutian Islands to the eastern coast of
Siberia, as weU as along the Kurile Islands from Behring's Straits to the south
cape of the Island of Urup, viz., to the 45 degrees 50 minutes north latitude,
is exclusively granted to Russian subjects."
" 2. It is therefore prohibited to aU foreign vessels, not only to land on the
coasts and islands belonging to Russia as stated above, but, also, to approach
them within less than 100 Italian miles."
That would be somewhat less than 100 statute miles.
" T h e transgressors' vessel is subject to confiscation along with the whole

necrotiations. On the other side, reference must be made to the position of
Fn^land as represented by the Hudson Bay Company, and that is very clearly
f l l M a W » » ?
was drawn up by Mr. Pelly who appears to
have been the Chairman of the Company at that time, dated the 2oth September,
1822 and which will be found in the British Case Appendix pp. 24to2b.
It mio*ht be convenient for the Tribunal if I said that the posts which
Mr. Pelly mentions are marked in Arrowsmith's map of 1822, which will be
found in the British Case Atlas No. 8.
;
The Hudson's Bay Company, of course, were approaching this territory
from the other side, from inland, and this Memorandum, which was sent to
Mr. George Canning in September, 1822, by the Deputy-Governor of the
Hudson's ""Bay Company, makes the following statement with reference to the
claims set up by Russia to the part of the north-west coast of America to the
north of the 51st degree of north latitude :—
" In the year 1793 Sir Alexander McKenzie crossed the Rocky Mountains
in 56 degrees 30 minutes north latitude, and penetrated to the Pacific Ocean in
latitude 1>2 degrees 20 minutes. Immediately after his return the British fur
traders sent expeditions and established trading posts in the country to the
westward of the Rocky Mountains. New trading stations have been gradually
formed, as the country was more fully explored, and until 1821 the whole
trade of an extensive district named New Caledonia, and extending from the
mouth of Fraser's River, situated about 49 degrees north latitude to about
60 degrees north latitude, was carried on by the British North-West
Company.
" The partnership of the British North-West Company being then about
to expire, arrangements were made in 1821 by which the Hudson's Bay
Company acquired possession of all the forts and trading stations of that
Association situated in New Caledonia, as well as in other parts of British
North America.
I The principal forts or permanent and centrical trading stations in New
Caledonia, now occupied by the traders and servants of this Company, are
situated at the Rocky Mountains portage in 56 degrees north latitude'and
121 degrees west longitude; on Stewart's Lake in 54 degrees 30 minutes
north latitude and 125 degrees west longitude ; on McLeod's Lake, in 55 decrees
north latitude and 124 degrees west longitude; and on Fraser's Lake in
55 degrees north latitude and about 127 degrees west longitude and there
are several minor trading posts the situation of which are occasionally Changed
a
according to local circumstances."
I need not refer to the position of these in detail on the map ; they are
general y shown. They were .• some way inland, and thev might have communications with the coast, but they were not on the coast themselves
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importance. I t took place in February and March, 18,2,4. Sir Charles Bagot
represented England, Count Nesselrode and M. de Poletica again. represented
ns are of very great importance, although they
An
any result being achieved," not only because they
the timee without ai
at point of 55 degrees north latitude, but because they
the nature of the claim which Russia was making for a
op
i"*ement which would give her a strip of territory on the
coast to serve as a " ocint d'appui " and the explanations are there given of what
Russia wanted—for what purpose she required the "point d'appui," and what
that " point d'appui " really meant.
And they also throw great light upon the contention which is raised upon
the other side, as to the, allegation that latitude 54 degrees 40 minutes was a
governing factor—I am using an expression taken from the United StatesCase—a governing factor in the negotiations 1 and in the Treaty. It wil
found from these negotiations that although the Treaty Y " " i United States,.

Sir E. F
Sept. IS,
reference to the American Treaty—to the ±reaxy w
^
deliberately select, not the latitude as mentioned there b m the points on tne
i s W s and the mainland to which the Treaty makes reference.
3 3 5 5
T ^ ^ ^ o n B went off in the early part of 1824, MUÊt*
third
stao*e because Sir Charles Bagot would not concede the line of Portland Canal
onlhe coasï He wanted to°carry the British territory to a higher point on
the coast than that represented by the mouth of the Portland Canal.
The fourth stage of negotiations runs from May to September m the same
year—1824 By that time Mr. Canning had instructed Sir Charles Bagot to
concede the line of Portland Canal upon the main land But these negotiations ifefl became abortive because Russia would not concede the claims
which were put forward, on behalf of England with regard to trade and fishery
upon the north-west coast of America generally. But i n > this stage of the
negotiations it will be found that not only are the points which I have referred
to dealt with again and emphasised, but that England proposed taking
mountains as the boundary, and proposed taking the base of the mountains.
Mountains were spoken of as being at a little distance from the coast, near the
coast, and so on, and in one passage it is actually pointed out by one of the
Russian negotiators, as the Tribunal will find, that they must have the summit of
the mountains instead of the base, because if they took the base they might have no
territory at all. The base of the mountains might run down to the very edge
of the ocean, so that no territory would be left at all, a point which is of great
importance in determining what are the mountains which are designated by
the Treaty. These negotiations went off at that time on the point which I
have mentioned. And then in the same year, in December, 1824, the matter
was put by Mr. George Canning into the hands of Mr. Stratford Canning, as he
was at that time : he negotiated with Counts Nesselrode and Poletica, and
success attended these efforts at last; the troublesome trade and fishery
questions being settled by adopting some of the Articles which occur in the
Russian Treaty with America, while at other points the Treaty with England
took a thoroughly independent line, as on that of the question of latitude or
bounds of territory as indicating the southern boundary, and a Treaty was
signed concluding the fifth stage of these negotiations in 1825.
Now, having indicated the divisions under which these negotiations fall,
I think that it will now be my duty to call the attention of the Tribunal to
certain passages in the despatches marking each of these five periods which are
of any importance with regard to the questions which fall to be decided by
the Tribunal. I take the first period—the pourparlers between the Duke of
Wellington and Counts Nesselrode and Poletica at- Verona in October, 1822
They open by the despatch of the 27th September from Mr. Georae Canning
to the Duke of Wellington. It will be found on pp. 28 and 29 of'the British
base Appendix. There are only a few sentences of it which I need read He
says :—
of Q r " - J r r ? r a ? i s a l i e a d y , i n P° s s e s s i °n of all that has passed, both here and
at St. Petersburg!! on the subject of the issue in September of last year, by the
S r - 0 " .°f,EUSSl£ ?f
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The PRESIDENT: Mr. Attorney, we want you, of course to read S S

Sir EOBEET H N L A T : That will enable me to shorten.
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^ e s e Paft'cnlar documents which

we have all studied. We shall qu te appreciate the ]
to any passages which you think nece;
Sir ROBERT FINLAY: I am obi ged to -,
And
north on the opposite coast of Asia."
And then he states the effect of th ups not ap
miles of the coast.
Then, with regard to the portion of the despatch which relates to the
Ukase, with regard to use of the ocean I need not trouble the Tribunal. It is
enough to have stated its nature, which enables one to realise what was done in
treaty with regard to it.
With regard to the territorial claim there is a paragraph near the bottom
of p. 28, which calls the attention of the Duke of Wellington to the opinions
which had been taken upon the point, and this is of importance in addition to
these opinions :—
" As, in both these opinions "—I am reading the third paragraph from the
bottom of the page—" AS, in both these opinions, much stress is very properly
laid upon the state of actual occupation of the territories claimed by Russia
and the different periods of time at which they were so occupied, I have
obtained from the Governor of the principal Company of His Majesty's subjects
trading in that part of the world the information which your Grace will find in
the inclosed papers. That information will enable you sufficiently to prove to
the Russian Ministers, not only that the point of prior discovery may be fairly
disputed with Russia, but that the much more certain title of actual occupation
by the agents and the trading servants of the Hudson's Bay Company extends at
this moment to many degrees of higher latitude on the north-west coast of
America than is claimed as the territory of Russia by the Ukase in question."
Now, that is important, because in the materials laid by Mr. Pelly on
behalf of the Hudson's Bay Company before Mr. Canning there was included
the Memorandum inclosed in his letter which is set out, pp. 25 to 28 of
the British Case Appendix ; and in that Memorandum reference is repeatedly
made to the researches and discoveries of Captain Vancouver. Now, a point
is made, and if it can be established it would be a very important one in the
United States Case that the Vancouver narrative was not before-the negotiators.
It is asserted that it is not shown that it was before the negotiators. Now,
in this Memorandum of Mr. Pelly's reference is over and over again made
to Vancouver's narrative in terms which leave no doubt whatever.
That
Memorandum formed part of the materials laid before the Duke of
Wellington, and the Tribunal will find that the very same terms which were
laid before the Duke of Wellington wTere materials afterwards to be supplied to
Sir Charles Bagot for his use in the negotiations. Now, in these materials
were references to Vancouver's narrative. Then on p. 29 the Duke of
Wellington
The P R E S I D E N T : Give the page of Mr. Pelly's Memorandum again,
Mr. Attorney.
Sir ROBERT FINLAY : Pages 25-28. I will mention, if it would be
convenient to the Tribunal at this moment, the passages where Vancouver's
narrative is referred to. Near the top of p. 27 the Russian contention was
this is taken from the despatch of M. de Poletica—the Memorandum of M. de
Poletica, as the Tribunal will afterwards find : " Vancouver was the Russian
establishment in the Bay of Kenai." That is Cook's Inlet—the Russian name
for Cook's Inlet, immediately to the east of the Alaskan Peninsula. Then
Mr. Pelly's comment upon that is :—
1 Vancouver was visited by Russians in Prince William's Sound, which is
in upwards of 60 degrees."
e Russian contention was that Don Joze
Then at the middle of the r.
the Russian colonists from Nootka.
Martinez in 1789 did not re
Mr. Pelly's comment upon that again is :—
«* Neither Cook nor Vancouver mentioned these settlement;
[1000]

And then over the p a g o - p . ft -the Russian contention was •
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« That in 1789 the Spanish packet, St. Charles
M j . ^
48 degrees and 49 degrees a Russian colony of M families, unie
descendants of the companions of Tchinkoff'

^

^

The last sentence of Mr. Pelly's comment is this :—
" I t is singular if they were the descendants of Tchirikoff that neither
Krusenstern nor Kotzebue mention the circumstance, and that neitner
Vancouver nor Cook nor any traders have noticed it.
I have given these references a little out of their order for the purpose of
explaining the emphasis I laid upon that passage. Its importance will really
only become evident subsequently.
MaKSFrf
Then on p 29 the Duke of Wellington writes to Mr. George Canning
inclosing on the 28th November, 1822, a Memorandum which he hac iven to
Count Nesselrode regarding the Russian Ukase, and. his answer. 1. Memohich is
randum merely stated the British Case. The answer of the Russians
at pp. 30 and 31, forming the second mclosure in this despatch so t;
material, is in these terms—I am reading from p. 31 from the tr
about six sentences from the bottom :—
"The Duke of Wellington states in his CConfidential Memor andum of
17th October, that some English Settlements beloriging to two Comp anies—the
Hudson Bay and the North-West—have been for:med in a country c ailed New
Caledonia, which extends along the coast of the Pacific Ocean from the
49th degree to the 60th degree of north latitude.
<!
Russia will not speak of the settlements which may exist between the
49th and the 51st parallels, but as to the others she does not hesitate that she
is still in ignorance of their existence, as least so far as their touching the
Pacific Ocean is concerned.
"Even the most recent and complete English maps do not show a single
trading post mentioned in the Memorandum of 17th October, on the coast of
America between the 51st and 60th degrees of north latitude.
" Moreover, since the expeditions of Behring and Tchirikoff—that i«, for
nearly a century—Russian settlements have been growing so steadily from
; the 60th degree onward, that in 1799 they had reached the 51st parallel, as
the first Charter of the Russian-American Company shows, which Charter at
- the time received official publicity, and which has called forth no protest on
the part of England.
"This same Charter accorded to the Russian Company the right to extend
its settlements towards the south beyond the 51st degree of north Latitude, provided that such increase of territory would give-rise to no protest on the' pare
of any foreign Power.
j g g objection was made to this provision either by England. She did not
.•even protest against the neAv settlements that the Russian-American Company
may nave established to the south of the 55th decree by reason of this
privilege."
°
Tl ien on p. 32 :—-
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These pourparlers ended in nothing except the expression of a hone
that by agreement and waiving any question of strict ri««*ht either based cm
discovery or occupation a settlement of the respective"claims of the two
Pott-era might be arrive I at as is stated iu the despatch of the Duke of
Wellington cf the 29th November to Mr. George Canning at the bottom of
p. 53. I t states that the Memoranda which he inclosed should be as non
ft ten us• as friendly negotiations were to, ensue. .
Now, that is the end of that stage", and the only further reference I need
make to it at the present, time is with regard to the Memorandum from Baron
Tuyll—he was. I think, Russian Minister in England at the time—to Count
Nesselrode, under date 21st October (November 2nd), 1822, where he says:—
'•It will doubtless be expedient to make all possible attempts iu this
direction by alleging the newness of these last establishments, the clause of
the privilege (Charter), of the two united Companies, which sets a limit to
their future extension, and the injury which the proximity of those posts
cannot fail to cause the older Russian establishment, known under the name of
elsk 1But supposing it to be impossible to succeed in extending
Novo-Arc
the frouti •»rs o *Ri '"|i much farther toward the south, it seems that it would
be indisp msal de to 1îave them fixed at leas'; at the 55 th degree of north
latitude."
Ther s it i s a g ain
till
" O r , bet
of Wales and the 0.

• Aixhipelpgo of the Prince
i tua led almost under that
English establishments could nc
langelsk, which is in latitude 5

Now, there is the first proposal, instead of latitude 55 degrees, which
Was the Russian limit, to take two points, the southern point of the Prince
of Wales Archipelago and the Observatory Inlet, situate almost under that
parallel, as a matter of fact they are from somewhat to the south of it. But
I call attention to this passage not merely for that purpose, but also for
the purpose of showing that Baron Tuyll had really read Vancouver's
narrative. Observatory Inlet is described minutely by Vancouver, and named
by him as extending to the sea ; and we find the Russian Minister, as early
as October, 1S22, proposing as the two points the southern point of Prince
of Wales Island and Observatory Inlet.
That must be the mouth of
Obseryafory Inlet.
It cannot be any point of Observatory Inlet opening into another inlet or
away frcm the sea. It must be the mouth where it opens into the ocean.
That he must have got from Vancouver, and that proposal was thrown out. It
was never acted upon, and for Observatory Inlet of Vancouver is substituted
Portland Canal, as I say of Vancouver also, and I shall submit to the Tribunal
that that passage has a most important bearing upon the contention that for
the Portland Canal of Vancouver is to be substituted what Vancouver called
Observatory Inlet, on the ground that it is the larger, the wider, and the more
navigable. " That is not the question. The question is identity, not width and
navigability. Now, my Lord, I proceed to the second stage of the negotiations
—the conversations between Sir Charles Bagot and Counts Nesselrode and
Poletica taking placs in 1S23. And I refer to them as throwing light on those
two points—the 55th degree north latitude and the question of the barrier
which is very much developed in the case for the United States. I must refer
to Mr. Canning's instructions to Sir Charles Bagot on p. 34 of the Appendix,
on the 5th February, 1S23, for the purpose of showing what the materials laid
before Sir Charles Bagot were, or rather were to be, because it will be found that
•dps-tires apparently were not sent, and I think r - *
with the papers the inctosures. appai-cimy wjere uou n-owi», «uu J- "*•**"- »» *»»"assume that Sir Charles- Bagot ultimately got them, r.nd they were not liicloseu
in the first letter. 1 am referring to this for the purpose of making good my
point that Sir Charles Bigot must be taken to have had before him that.
Memorandum referred to by Mr. Pelly referring to Vancouver's n a r r a t h u . At

ference to my despatch No. 5, of the 31st December last,
'With re •'•-our Excellency the copy of an instruction addressed to the
•nitting to
3 well as a despatch from his Grace, dated Verona, the
of Wellii
as wen as a ut;sjja,tL,jj. u U .». ~.
29th November last, both upon the subject of the Russian Ukase of September,
1821, I have now to enclose to your Excellency the copy of a note, which
lias been addressed to me by Count Lieven, expressing his Imperial Majesty's
wish to enter into some amicable arrangement for bringing this subject to a
satisfactory termination.
be given. Then on p. 35 Sir Charles
And then full powers are
Ba"*ot writes to Mr. Canning on the 10th of the same month, saying
H to state that in the copy of the instructions given to the Duke
I OU!
H Welimion by Ton despatch No?6 to his Grace of the 27th September
ast and wTich was transmitted to me in your despatch No. 5^ of the
^ S S Ê ^ Ê Ê B U Ê k
Stowellandof his Majesty's AavocateGeneral upon the subject of this Ukase, and the other papers therein referred
to were not enclosed."
That was Mr Pelly's letter and memorandum. I am not aware that it
anvwhere expressly appears upon the documents which are before the Tribunal,
that Sir Charles WÊSÈ got these documents ; but I think it may be very
reasonably inferred he did, as he calls attention to the fact that they had not
been inclosed and he was proceeding on the basis of the instructions which
had been WÊÈ to the Duke of Wellington, which of course, to a very great
extent, rnaînly in fact, rested upon the facts as stated in Mr. Pelly's letter
and memorandum.
#
I refer to that because I do not wish it to be supposed that I put my case
too Irish on this question of fact. It is not actually shown in these letters—as
far mm know—-that these papers were received by Sir Charles Bagot, but I
think it is a matter of reasonable inference—irresistible inference—that he did in
fact get them.
Then at p. 39 there is a letter from Mr. Stratford Canning, AVIIO was then
Minister to the United States, to Mr. George Canning, dated the 3rd May, 1823,
where he refers to the proposal which afterwards plays such an important part
in these negotiations, that the United States' Minister should be instructed to
negotiate an arrangement of the differences between Russia and the United
States, while at the same time negotiations were being carried on between
Russia and England. And then at p. 40 there occurs this passage near
the top :—•
I He added that the United States had no territorial claims of their own as
high as the 51st degree of latitude, although they disputed the extent of those
advanced by Russia, and opposed the right of that Power to exclude their
citizens from trading with the native inhabitants of those regions over which
the sovereignty of Russia had been for the first time asserted "by the late Edict
of the Emperor, and most particularly the extravagant pretension to prohibit
the approach of foreign vessels within 100 Italian miles of the coast."
Although that statement appears to have been made by the American
Secretary of State at the time that the United States had no territorial claims
as high as 51 degrees of latitude, I think that it will be found that afterwards
that admission was very much qualified, and a contention was put forward that
the United btates had an equal claim with Russia and with England to share in
any division that might be made of the territory a great deal further north
than the 51st degree of latitude. That appears to have been the attitude taken
up at that time.
«•«•••«.^u.
Mr. WATSON : Will you please give me the last page you quoted from ?
wJ^?TlT^L1S.:

Page

*°-

I U s n e M

ou p 4 0 , P H e becS?hy s a y r n ^ i ' ' *"*
Gore

* '

th

to

°

P <* I » Page iu the

&mm

«

t0 S i r

« « j j ^got,

,ve uo precise information as to the views of the American

And then at the end of the letter occurs this passage :
" T h e other part of this question which relates to territorial claim and
boundary is perhaps susceptible of a separate settlement; of the two -----"-•'-on which the settlement could be made, viz., joint occupancy of
torial
demarcation, the latter is clearly preferable. A line of demarcation dr•awn at
the 57th degree between Russian and British settlers would be an arran-.
ngement
satisfactory to us, and would assign to Russia as much as she can pretenoI t o b e
due to her. Your Excellency will therefore bring this suggestion forward
ird, and
acquaint me how far a formal proposition on this basis would be agreea
:eable to
His Imperial Majesty's Government."
Now, Sir Charles Bagot communicates the result of that proposal to
Mr. Canning in a despatch which is dated the 19th-31st August, 1823,
and which will be found beginning at p. 43 of the British Case Appendix, and
with its enclosures running on to p. 46. The first sentence refers to the possibility of joint negotiation with the United States. Then on p. 44 :—
1 Mr. Middleton now tells me what I was not before aware of, that he had last
year, by direction of the President, several interviews with Count Nesselrode
and Count Capodistrias upon the subject of this Ukase, and that it was at
length agreed that he should inquire officially what were the intentions of the
Imperial Government in regard to the execution of it, an assurance being
previously given that the answer which he should receive would be satisfactory."
Then the answer is enclosed, wdiich was an answer with reference to the
manner in which it was to be carried out so as not to give offence to other
Powers : —
I In regard to the second part of this question, that which relates to the
territorial claim advanced by Russia in respect to the north-west coasts of
North America, I have explained to Count Nesselrode that the United States,
making no pretension to territory so high as the 51st degree of north'latitude,
the question rests between His Majesty and the Emperor of Russia alone, and
becomes, therefore, a matter for separate settlement by their respective
Governments.
I I have suggested to him that this settlement may perhaps be best made
by Convention, and I have declared our readiness to accede to one framed either
upon the principle of joint occupancy or demarcation of boundary, as the.
Russian Government may itself prefer, intimating, however, that in our view
the latter is by far the most convenient. Count Nesselrode immediately and
without hesitation declared himself to be entirely of that opinion, and he
assured me that the chief, if not the only, object of the Imperial Government
was to be upon some certainty in this respect."
Then I pass on to p. 45 :—
" I n a second interview which I have had with Count Nesselrode upon the
subject of this separate negotiation, I told him that our pretensions had, I
believed, always extended to the 59th degree of north latitude, but that a line
of demarcation drawn at the 57th degree would be entirely satisfactory to
us, and that I believed that the Russian Government had, in fact, no settlements to the southward of that land. I am not, however, quite sure that I
am right in this last assertion, as the Russian Settlement of Sitka, to which I
am told that the Russian Government pretends to attach great importance, is
not laid down very precisely."
Count Nesselrode did not appear to be at all startled by that proposition.
That is the first proposal of these 57 degrees. And then comes a postscript that
M. de Poletica is in direct communication with Mr. Middleton and with Sir
Charles Bagot. Then, on the 17th October, Sir Charles Bagot writes again,
and it is in°this despatch that it wall be found that the renunciation of any
claims by the United States beyond 51 degrees is modified. I need not read
the whole of the passage; the Tribunal has no doubt seen- it; but at the
middle of p: 47 he says :—.
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Then at p. 48 he states speciuca l y t i proposa. which he had made. Th
third sentence :—
I had, however, two conversations
>ns with
with him, previously to Mr.
Middleton's receipt of his last instructions, upon the subject of territorial
boundary as it regarded ourselves, and I then gave him to understand that the
British Government would, I thought, be satisfied to take Cross Sound, lying
about the latitude 57-| degrees, as the boundary between the two Powers on
the coast, and the meridian line drawn from the head of Lynn Canal, as it is
laid down in Arrowsmifh's last map, or about the 135th degree of west
longitude, as the boundary in the interior of the continent.
" M. Poletica not being authorized to do more than take any suggestion of
this kind ad referendum, 1 am, of course, not yet able to inform you, as I am
instructed to do by your despatch No. 12, how far a more formal proposition
on this basis, or on the basis of a line drawn at the 57th degree, as suggested
in that despatch, might, be agreeable to the Imperial Government. M. Poletica
seemed to suggest the 55th degree as that which, in his opinion, Russia would
de
to obtain as her boundary ; and he intimated that it would be with
extreme reluctance that Russia would, he thought, consent to any demarcation
which would deprive her of her Establishment at Sitka, or rather at NovoArchangelsk. itill, I should not altogether have despaired-of inducing' this
Government tc iccept Cross Sound as the boundary ; and though I am aware
ig tms point I put in a claim to something more than I am
des
Patch above referred to, I thought that it might be
for the advantage "of the negotiation I I reserved the proposition of the
57th degree to a later period."
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Of course one must expect a good deal of inaccuracy in referring to what Sir Ë. Finlay.
passed at a conversation. One knows howT difficult it is with one's "finger to
designate precisely on the map the spot; and the only important matter is that ' Sept. 15, 1903
at that period Sir Charles Bagot was claiming on behalf of Great Britain, as
he says, up to Cross Sound—at all events, to a point a great deal further to the
north than was ultimately agreed upon.
In fact, he seemed to have contemplated the possibility of receding, because he speaks of reserving the
proposition of 57 for a later stage of the negotiations.
Now, M. Poletica's despatch, one sentence from which I have just read,
refers, in the first instance, to the very important subject of the barrier, of
which so much is made on the other side.
[Adjourned for a short time.]
Sir ROBERT FINLAY: I was about to call the attention of the Tribunal
to a dispatch from M. de Poletica to Count Nesselrode dated the 3rd of
November, in which he refers
the question of the barrier, and also his
conversation on these two points w th Count de Lambert. The question of the
barrier is raised in the earlier part of the despatch. It is found in the original
at p. 49, and the translation at p. 53 He is narrating what took place between
himself and the Count de Lambe , who had been appointed by the Minister- of
Finance to represent the interests of the American Company, and what he says
is this :—
1 1 thought that before entering into negotiations with the English
Ambassador and the American Envoy, it would be well for me to be thoroughly
informed as to the views of our American Company, both with regard to the
question concerning the boundaries of its
.ns on the north-west coast
of the American Continent, and the more import t subject of the maritime
jurisdiction, which the Edict of 4th September, 521, had extended to the
distance of 100 Italian miles from the coasts of t Î mainland. My conversations on these two points with Privy Councillor O nt de Lambert, whom the
Ministry of Finance had appointed to represent th interests and the wishes of
our American Company, convinced me that the i erests would be protected
and the wishes entirely satisfied if we succeeded in xing the boundaries of the
• possessions of the said Company at the 54th de
! of north latitude, and by
giving them in depth such a degree of longitude (meri n of Greenwich) as in
its prolongation towards the pole would leave the Ma mzie River outside of
our boundary.
" In fixing the longitude Count de Lambert had mainly in view the establishment of a barrier at which would be stopped, once for all, to the north as
to the west of the coast allotted to our American Company, the encroachments
of the English agents of the amalgamated Hudson Bay and North-West
English Company, whom a more intimate acquaintance with the country
traversed by the Mackenzie River might easily bring, in the course of time,
into the neighbourhood of our establishments."
Then on p. 54 he says that he saw the English Ambassador, and after
preliminaries, at p. 55 occurs this passage :—
"This point having been explained, Chevalier Bagot requested me to
informhim what, in the opinion of the Imperial Government, should be the
line of separation between our possessions on the north-west coast of America
and those which England thought herself entitled to claim. I thought that it
would be better to meet the question frankly. Consequently, avoiding circumlocutions [I said], that the Imperial Government would think that it had made
all the concessions required by its moderation and its earnest desire to maintain a good understanding with all foreign Powers by fixing the boundary
between the Russian and English possessions at the 54th degree of la: itude,
and by giving for the longitude such a line as in its prolongation in a st •aight
line towards die pole would leave the Mackenzie River outside of the Russian
frontier."
That is reproducing what had been said by the gentlemen who represented the interests of the original American Company. '
^._ l i i ^ V
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irsrrreaTcT s K M 8 W P and ^ u ? ?he lawyers who had been consulted, not the first discovery nor even the
takin* possession, in accordance with the ancient formalities used by
navigators, but the actual occupation of the newly discovered territories.
That shows, I am reminded, and I think the observation is worth making,
that bv that time Sir Charles Bagot had got those papers which were not
inclosed in the original despatch.
The PRESIDENT : It is very desirable to point it out, but there are other
documents in the case that I think make it clear beyond question that Sir
Charles Bagot had got the information contained in those papers. _ Whether he
had the papers or not is not known. I mean he refers to certain things—certain
latitudes and things of that kind—which make it quite clear he either had
these papers or the information contained in these papers.
Sir ROBERT FINLAY : Exactly, my lord, and the particular point I wish
to emphasize at present is that he had Vancouver's narrative.
The PRESIDENT : Of course.
Sir ROBERT FINLAY : The report.

Then it goes on :—

I That this proof of the right was wanting in the evidence produced 1
the present time by Russia, with the exception of the establishn
No\
Archangelsk, which, however, only dates from the year 1802 or 1S03. In
support of what he had just told me Chevalier Bagot read me an opinion of the
King's Counsel in London, drawn up in the sense which he had stated ; and to
prove to me that the claims of Russia to the possession of the points below the
bOth degree of latitude on the said coast were of very recent origin, the British
Ambassador read to me some portions of the correspondence (which occurred
in 1790) between Count Florida Blanca and Mr. Fitzherbert, afterwards Lord
St. Helens, at the time of the difference which had arisen between Spain and
England with regard to Nootka Sound. (See the Annual Register for 1790,
pp. 292-301.) This correspondence, said Mr. Bagot, contained, according to
the assertions of the Court of Madrid, an explicit recognition on the part of
Russia of the right of Spain to the possession of the North-West Coast of
America, from the point of California belonging to Spain to the <61st degree of
latitude inclusive."
And then the discussion was suddenly suspended for the purpose of savin<?
that a discussion on the question of mere right would be interminable, and tha"
an amicable arrangement was what they had in view ; and then follows the
passage which I read before stating what Chevalier Ba^ot pointed out on the
map as the line then desired, beginning at the 57th degree of latitude
which would have coincided with Novo-Archangelsk, but does not quite
coincide with what Sir Charles Bagot said himself about the line he wanted:—
" This demarcation would certainly leave a considerable space between the
boundaries designated on both sides, even if the Imperial Government should
decide m the interests of conciliation, to bring the line of demarcation UD to
the 55th degree of latitude as it had already been fixed in the Act of

^^^?pLeirAmerican Company in 1799 by his • •
« I thought it my duty to tell Chevalier Bagot in reply that he had ffood
reason to say that we were both greatly out in our reckoning ; that for my g part
I regretted it the more because I could see no consideration that cou d induce
the Imperial Government to draw back the boundary of its possesions on the

north-west coast of America 2 degrees beyond
in the
Charter of the Emperor Paul I which has just beei
edto
'•I remarked that if the Edict of the 4th eptc nber, 1821, hat1 been
detrimental to the colonial and maritime interests of am of the foreign I
we had hastened at the first remonstrances which they had addressed t j us to
suspend the execution of the provisions of that Edict especially those which
gave most cause for those remonstrances ; that in the £ ibsequent expiaiîations
the Imperial Government constantly manifested the i ost conciliatory lntentions ; that it was disposed to make all the concessions which justice required,
both upon the question of the territorial boundaries and upon that of the
maritime jurisdiction; but that it would naturally be very unwilling to
abandon a boundary established by the Charter of Paul I, and confirmed, to
some extent, by an undisputed possession of about a quarter of a century."
At the end of the paragraph he says that Russia - would naturally be very
unwilling to abandon a boundary established by the Charter of Paul I, and
confirmed, to some extent, by an undisputed possession of about a quarter of a
century."
; " A s the said Charier was not at that time officially communicated to the
foreign Powers, I will not persist in maintaining, said I, that it constitutes
a de facto right ; but that it was none the less true that the foreign Powers
could not have been ignorant of the existence of that Charter, and that from
the time of its promulgation in Russia to that of the Edict of the 4th September
(1821), it had not occasioned any protest on their part.
1 1 then asked Chevalier Bagot whether he did not himself admit that it
would be attempting to impose too great a sacrifice upon the dignity of the
Imperial Government to require it to say now to its own subjects : ' We have
allowed you to believe for twenty-two years past that the boundaries of our
possessions on the north-west coast of America extended from Behring Strait to
the 55th degree of latitude ; well, we tell you now that it was a mistake and that
the southern boundary must stop at the 57th degree, because it has just been
proved to us that that boundary never belonged to us.' "
I submit that on the question of the latitude the assertion that 54 degrees
40 minutes was a governing factor in the negotiations, and in the Treaty
that passage is of unbounded importance because it points out that -what
influenced their minds was that this Charter of 1799 had fixed 55 degrees, and
that as a matter of national self-respect Russia could not recede from 55 degrees.
It was extended lower than 55 degrees for one purpose, and for one purpose
only, and that was to bring in the whole of the Prince of Wales' Island. Then
I may pass over p. 57 with the exception of the last sentence.
| When I remarked to Chevalier Bagot that his line of demarcation
deprived us of the whole, or the larger half, of the Island of St. George,
otherwise called Sitka (if I am not mistaken), he spoke of a pecuniary indemnity
for the losses that we might sustain there."
I think that is the last passage with which I need trouble the Tribunal
upon the second stage of the proceedings—the negotiation between Sir Charles
Bagot, Count Nesselrode, and M. Poletica with a view to the possibility of some
conventional settlement.
The third stage is a very important one. It is the stage wrhich occupies
substantially the months of February and March 1824. Sir Charles Bagot
was again acting under instructions from Mr. Canning, and at this stage I
think he introduced the question of the Portland Canal, and the negotiations
went off at this stage on the ground that Sir Charles Bagot was not then prepared
to concede that boundary. Now the instructions will be found on pp. 60-G2
of the British Appendix, but it begins at p. 59—it is in the despatch of
the 15th January, 1824, from Mr. George Canning to Sir Charles Bagot,
and the passage I call attention to is on p. 60, at the middle of the page :—
" Now we have good reason to believe that, in respect-to the question of
territorial dominion between us and Russia, an arrangement may be agreed
upon which will satisfy the wishes and secure the convenience of both parties
by a line of demarcation to be drawn between the southernmost^ settlement
of Russia and the northernmost post of the North-West Company "—that was
the Company to which the Hudson's Bay Company succeeded. " The most
E
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and
fore, either the channel between the islands, or that between the l-d.
ward,
the mainland, as the most desirable line of demarcation to the i
which is agreed to ; the line to the southward might be drawn so as to comprehend Sitka°and all the Russian settlements upon the islands. If this agreement
rould be obtained it would effectually prevent all danger of a collision with
Russia; and the United States not intending, as it is understood, to urge any
claim in opposition to that actual, occupancy, whether on the part of Russia
or of Great Britain in the latitudes in which the claims of Great Britain and
Russia come in contact, the intervention of the United Stales in such an
arrangement could be necessary only as an umpire."
Then at the bottom of the page :—
g Your Excellency's despatch, No. 4S, describes latitude 55 degrees as the
point at wdiich M. Poletica appeared to wish the line of demarcation between
Russia and Great Britain should be drawn. By a Memorandum which I have
received from Mr. Rush of what his Government would propose as a general
settlement, it appears that latitude 55 degrees is the point at which the United
States likewise have proposed for that same line of demarcation.
"This coincidence certainly argues either a foregone understanding
between Russia and the United States, or a disposition on the part of the
United States to countenance and promote What they know to be the desire ot
Russia."
Then he says :—
| Eut the question of the American claim is for the present merged in the
Convention of 1818."
I do not think I need read the passage which relates to that, I may pass
over the whole down to p. G2, but it just cka's with the maritime claim put
forward by the Russian case ; ihen he goes on in the middle of p. 62 :—
" A s t o the territorial question I have already statsd that the line of
demarcation the most satisfactory to us would be one drawn through ' Chatham
otrait the channel separating the island on which Sitka is situated rom the
i i f l i W W ^ f l ; « t h e E a s s i a n s l i a v e establishments on tliat
land also, then through the channel called ? Stephen's Passage,' which separates
the whole archipelago from the mainland
^ ! ! ™*|
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" I t is absolutely essential, therefore, to guan
pretension, or anv vague expectation of Russia, to t
purpose it is necessary that whatever degree of latitu
degree of longitude should also ba asshmed as a lim
the
rights of the two Powers."
" If your Excellency can obtain the strait which separates the islands
from the mainland as the'boundary, the prolongation of the line drawn through
that strait would strike the mainland near Mount Elias, the lowest point°of
unquestioned Russian discovery."
The geography was not very accurately known and not always present to
the mind of the negotiators, and it is very difficult to see how that line would
actually strike the mainland near Mount Elias. But I do not know that it is
very material, and—
" I f that were too much to insist upon, the 135th degree of longitude, as
suggested by your Excellency, northward from the hcad'of Lynn's Harbour,
might suffice.
" It would, however, in that case be expedient to assign, with respect to
the mainland southward of that point, a limit, say, of 50 or^lOO miles from the
coast, beyond which the Russian posts should not be extended to the eastward.
We must not on any account admit the Russian territory to extend to any
point to the Rocky Mountains. By such an admission we should establish a
direct and complete interruption between our territory to the southward of
that point and that of which we are in possession to the eastward of longitude
135 degrees, along the course of the Mackenzie River."
I think the Tribunal will see that Mr. Canning, in speaking of the proposal
to take a line northward from the head of Lynn's Harbour, says that with
regard to the line of longitude it might be expedient to assign with reference
to the mainland southward of the point, that is the limit. That proposal was
never carried out, and the Memoranda which we inclosed in the letter require
that I should just call attention to them without reading at all in del ail. Mr.
Pelly's Memorandum is the first incfosure. It deals with these various suggestions as to the boundary further to the north which was ultimately settled
upon, and the limit of territory inland. I really do not think it is in the least
necessary that I should go through them ; I may pass on to the extremely
important and crucial despatch of tiie 17th March, 1824, from Sir Charles Bagot to
Mr. Canning, inclosing various " projets " and " contre projets," to which I am
afraid I must draw the' attention of the Tribunal in more detail, because we are
now approaching the kernel of the matter. That despatch with its inclosures
ranges from pp.^67 to 75 of the British Appendix. The first paragraph that I
need read is that on the top of p. 67, stating that the proposal was :—
" T h a t the question of strict right should be provisionally waived on
on both sides, and that the adjustment of our mutual pretensions should be
made upon the sole principle of the respective convenience of both countries."
It goes on then:—
"This basis of negotiation being willingly accepted by all parties I_stated
that so far as I understood the wishes and interests of Russia, her principal
object must be to secure to herself her fisheries upon the islands and shores of
the north-west coasts of North America, and the posts which she might have
already established upon them ; that, on the other hand, our chief objects were
the continent belonging to the Hudson's Bay
upon
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(Inclosure 1)."
Now, to return to that 1 contre-projet." I invite the attention of the
Tribunal to the first paragraph, which is this, at the bottom of p. 69 :—
"The proposals made by the Russian Plenipotentiaries_ to Sir Charles
Bacrot, and which his Excellency has been requested to take into serious consideration, tended to have the 55th degree of north latitude recognized as a
dividingdine between the respective possessions.
That is the proposal of the Russian Plenipotentiaries tended to the
55th degree of the north latitude being recognized as a dividing-line
This
same limit as has already been assigned to the possessions of Russia by the
Charter.
" I n order to complete the line of demarcation, and to make it as distinct
as possible, the Russian Plenipotentiaries have expressed the wish to make
it follow the Portland Canal as far as the mountains which run along the coast.
I Prom this point the limit would ascend along these mountains parallel
from the sinuosities of the coast, as far as the 139th degree of longitude (meridian
of London), ihe line of prolongation of which degree towards the north would
constitute the ultimate limit between the Russian and the English possessions
to the north as well as to the east."
The PRESIDENT : Is it parallel to, or parallel with ? .
Sir ROBERT FINLAY : It is parallel to.
| The principal motive which forces Russia to insist upon retaining the
sovereignty over the strip of land described previously on the mainland from
the Portland Canal as far as the point of - intersection of the 60th degree of
latitude with the 139th degree of the same, is that, if deprived of their
territory, the Russian-American Company would be left without any means
of supporting the establishments, which would thereby be left without any
support and could not have any strength nor solidity.
I As a compensation Russia would consider it a duty to open to the subjects
of His British Majesty the free navigation of all the rivers which empty into
the ocean within the said strip of land.
^ _'; In order to give a final proof of his anxiety to meet the wishes of the
British Government, she would also open to the trade of His British Majesty's
subjects and to their vessels the HarÈour of Novo-Archangelsk, should the
above-mentioned terms be accepted."
. I P E E a r e ^ o points which call for passing observation in this «contreprojet
The first relates to the 55th degree of-parallel that points out in terms
that the only reason for even desiring departure from the 55th decree was to
avoid what would be equally inconvenient, ' également incommode'" viz • The
division of Prince of Wales Island between Russia and Great Britain ' The' noint
could not be put more clearly, and I submit that if it rested upon that passage
t a n°^h f ^ Ï Ï 6 ! P a r t ° f ?n6 a ^ u m e n t advanced by the United States with regard
«ron 1 Th. ^ e ? r e e S 4 ° T U t e S a S thQ MEM
factor would fall to° he
ground. Ihe o5 degrees is the governing factor and the 55th de-ree is onlv
departed from in order to include the southern point of Prince of w Ï Ï S
Then the next paragraph upon which I will make one remark is this •—

that is the Russian establishments on the island, which " ne pourroient avoir
aucune solidité." That is further explained afterwards, but even in that
passage I submit it is perfectly clear that all that Russia wanted was a strip of
territory on the mainland adjoining the line of the coast, in order that those
establishments of hers on the island might be assured of access for the purposes
of trade with the Indians on the coast ; that from the Russian establishments
they might go to the coast to trade with the Indians and that the Indians from these
coasts might go to trade with the Russians at Sitka. That is what they wanted,
and as soon as that motive is appreciated, and as soon as it is realized that no
strategic reasons entered into the desire for that "lisière," for this "point d'appui,"
that it had reference to the support and the feeding of mercantile establishments, it would appear that, so far as the object in view is concerned, there is
no inconsistency whatever between what Russia wanted and the heads of the
inlets remaining British territory. The access of the Russian establishments of
the Russian settlers from Sitka to the coast for the purpose of trade is assured, even
though the heads of the inlets go to Britain ; she gets the " lisière," the strip on
the coast which is wanted as a " point d'appui " as a feeding ground for the
Russian establishments upon the islands.
Your Lordship will forgive me if, as I read these despatches, I call attention to those points which I desire to emphasise.
The PRESIDENT : Certainly.
Sir ROBERT EINLAY : It will no doubt be necessary for me to recur to
them afterwards, but what I am doing now may shorten the time of the
subsequent references when I come to deal with this question.
Then, on p. 67, Sir Charles Bagot says, with reference to what took
place when this "contre-projet" (to which I have just called attention) was
read : " In offering this ' contre-projet ' Count Nesselrode seemed to intimate
that, however disposed the Emperor might be to retract pretensions advanced
by himself which might be thought to conflict with the interests of other
Powers, it would be asking too much of the Imperial dignity to require
that pretensions advanced twenty-five years ago by the Emperor Paul, and
which had been hitherto undisputed, ishould now be renounced." That is the
55th degree of latitude. A^ain :—
| I thought it my duty, upon an intimation of this kind being made,
to declare at once that all considerations of such a nature were incompatible with the stipulated basis of our negotiations, and that if the question
of national dignity was to be touched, I too should have much to say upon
that head, and should probably find it quite impossible to make those concessions which, upon the simple ground of mutual convenience, I might,
perhaps, without difficulty do. This explicit declaration had its desired effect,
and the Russian Plenipotentiaries engaged not to introduce again arguments
of this kind into our discussions.
" As the ' contre-projet ' offered to me appeared to be, generally speaking,
entirely inadmissible, I drew up such a modification of my original proposal
as would, I thought, meet the only reasonable objection made to it (an objection
made in conversation by the Russian Plenipotentiaries), viz., the inconvenience
which Russia might experience by vessels of the United States claiming a
ri<dit, under their Convention with Great Britain, to visit the waters lying
between Kino* George's Archipelago and the islands and continent to the eastward of it, and which might, in this matter, seriously annoy the subjects of
His Imperial Majesty in their pursuits and occupations upon those shores.
I This modification of my first proposal will be found in the enclosed
paper (Inclosure 2)."
Now this again is a very important document. It is Sir Charles Bagot's
" contre-projet."
tiations the mutual
" As it has been agreed to recognise as basis of :
wer to the proposal
- conveniences of both countries, it is to b< oted,
offered by the Russian Plenipotentiaries, that. j dividing line, starting from the
ales Island, and extending to the
southernmost extremity of the Prince of Wa.._
mouth of the Portland Channel, thence by the middle of this channel until it
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„.dng the coast, and from
reaches the mainland, thence to the mountains borde:
0
that point along the said mountains up to t"
B
;
the said line would deprive His Brit*r*~
the said line would deprive His Britannic Majesty of the sovereignty over these
inlets and small bays [The expressic
pression is " anses " m the hrench ; I sjppose
it may be translated ""cove " or | inlet "] which are to be found between the
56th and 54th 45-minute degree of latitude, many of which (as there is every
reason to believe) communicate directly with the establishments of the U m p W
of Hudson's Bay, and would consequently be of vital importance to its trade,
while on the other hand the Russian-American Company does not possess snot
settlements on the mainland between the two above-mentioned par?
the
even on the Prince of Wales Island, nor on the islands which lie bel
aforesaid and the mainland."
Pausing for one moment at that paragraph, I call attention to the fact that
the southern degree of latitude, when it puts in latitude what is expressed
as the Portland Channel in the "contre-projet" of the Russians, is spoken ot
as 54*45, and if your Lordship will look, as by-and-bye will have to be done, at
Vancouver's narrative and maps, it will be found that he fixed 54*45^ I think,
as the latitude of the north-west point of the Island of Kanaghunut,
one of the islands which were on the left hand as he was sailing down this
channel to the north of Pearse Island, Kanaghunut, and Sitklan to
the open sea. That is the latitude which is given, us by Sir Charles Bagot here
when he translates into latitude the point which was mentioned
the
"contre-projet." He takes a point which almost exactly agrees v
latitude which Captain Vancouver had given in speaking of th' wonderful
chaunel opening out into the ocean.

JHpoMff^ojR^^if -'

The PRESIDENT : It gives 54 degrees WE minutes as the moulh of the
Portland Channel, not only of Cape Fox but of the mouth of the Channel.
Sir ROBERT FINLAY : The point I mentioned, my Lord, was not Cape Fox.
We are at cross purposes for one moment. What I mean to say is that
Vancouver in his narrative speaks of the land lying on the port side as he was
sailing down to the open sea. He says it turns out to be composed of several
islands.
The only islands he was then dealing with were Sitklan and
Kanaghunut.
The PRESIDENT : Certainly.
_ Sir ROBERT FINLAY : And he says the north-west point of that island,
which must have been. I think, Kanaghunut, was 54 degrees 55|- minutes. Then
he also in another passage, as has just been poi.nted out, speaks of the latitude
as the latitude of the canal. Then Sir Charles Bagot goes on :
g In accepting the terms of the proposal made by Sir Charles Baaot in his
first conference with the Russian Plenipotentiaries, there would be (as ifappearsï
only one inconvenience to Russia, that which might arise from the right which
the United States would perhaps claim, in virtue of their Convention with
Great Britain of the year 1818, of free navigation through the waters between
the Island of King George and the mainland, thereby interfering in some way
with the trade of His Imperial Majesty's subjects in these waters
'; In order to remove this inconvenience and to comprise in favour of
Russia the absolute sovereignty over these waters and over all the islands and
toe coast where there are actually to be found Russian establishments Great
Britain would propose to take as a line of demarcation between the territories
ot the two Powers a hne running from west to east through the middle of the
channel which divides the Prince of Wales Island and the Islands of the Duke
of York from all the islands lying to the north of the said island until it strikes
the mainland."
'lhat is the channel which was afterwards known as
Sumner s Strait. _ I was not known by that name at the t i m e - t o the north of
Prince of \\ ales island and the Island of the Duke of York
" Thence, extending in the same direction unon thn MHHIhA * r

far
point 10 marine leagues^istant from WSHKmwBSmm
^
follow a northerly and north-westerly direction pârnI t o toe V
l e J w *è
coast, and abvays at a distance of f l M ^ M ^ ^ ^ ^ W S f c
. y+mn leagues jiom the shore as far as
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the 140th degree of longitude (of Greenwich), the prolongation or extension of
which would be followed as far as the Polar Sea." That fs the proposal which
was not adopted for taking the Sumner Strait, and then striking inward
10 leagues and filling up with a belt of 10 leagues wide. Now, Sir Charles
Bagot refers to that amended proposal, and at the bottom of n 67 he savs
this:—
' J
"You will observe that in making the.proposal so modified, I, in fact
exceeded, in some degree, the strict letter of your instructions by assigning to
Russia the islands lying between Admiralty Island to the north, and Duke of
York and Prince of Wales Islands to the south, but I entertained sanguine
expectations that such a proposal, coupled with the concession of a line of
coast extending 10 marine leagues into the interior of the continent would
have^ been considered as amply sufficient for all the legitimate objects which
Russia could have in view, and quite as much as she could pretend to with any
shadow of real claim or justice.
So far, however, from this being the case, my amended proposal was met at
our next Conference by observations which I again requested might be reduced
to writing, and wdiich will be found in the enclosed paper (Inclosure 3.)"
Enclosure 3 deals with most of the points really which corn% before the
Tribunal. That is a very important document:—
I The motive which has prompted the adoption of the principle of
mutual conveniences, and the first advantage of this principle is to prevent
the respective establishments on the north-west coast from injuring each
other and coming into conflict.
VA\ u" \
" T h e English establishments of Hudson's Bay Company and of the
North-west Company show a disposition to extend towards the west by the
53rd and 54th degrees of north latitude."
That is | l ' o u e s t par." The word is "par"-—on: " p a r les 53 e et 54 e
degrés de latitude septentrionale."
" The Russian establishments of the American Company seem to move
south towards the 55th parallel and beyond, as it is to be observed that if the
American Company has not yet formed permanent settlements on the
mathematical line of the 55th degree, it is none the less a fact that in virtue
of its privilege of 1799, against which no Power has ever entered a protest,
they carry on the chase and fishing in these regions, and that as a mle it
occupies the islands and the adjoining coasts during the season which allows
for the sending there of its hunters and fishermen.
" It was then of a reciprocal convenience for the two Empires to assign
proper limits to mutual improvements which with time could have only
occasioned most serious complications.
" It was also convenient that both parties should determine these limits,
taking into consideration the natural divisions, Avhich always form the most
distinct and indisputable frontiers.
" For these reasons the Russian Plenipotentiaries have proposed as the
limits on the coast of the continent to the south the Portland Channel, whose
head is about the 56th degree of north latitude, and to the east the chain of
mountains which follow at a very small distance the windings of the coast.
Then, a^ain, I doubt whether " about " is an accurate translation ; " dont
l'origine d'ans les terres est par le 56e degré de latitude nord," I apprehend,
means at the 56th degree ; not necessarily with precise accuracy, but speaking
generally I suppose that is how we should estimate.
The PRESIDENT : Which page is that ?
Sir ROBERT FINLAY: Page 71, my Lord, at the bottom of the page.
Your Lordship will have observed, in looking at that passage, that the words
| dont l'origine dans les terres," is not represented adequately in the translation
at all. The translation is merely "whose head." It ought to be "whose
orio-in in the interior," or " in the land," " dans les terres." It is not
unimportant when we come afterwards to consider the distinction between
coast and inland. I had better read it from the French at this point. _ r o r
these reasons that the Russian Plenipotentiaries have proposed for limits on
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Sir R Finky. the side of the continent to the south, the Portland Channel the origin of which
n the land in the interior is at the 56th degree of north ^ i t u d e a ^ d m
e
Q
Sept. 15,1903. easfc t h e c h a i n o f m o u n t a i n s W hich follows at a very small distance tne
sinuosities of the coast.
X . - ' A v ™fel*£wi ti, P
Ù According to the most recent and best maps published in .Lngiana, uit,
establishments of the Hudson's Bay Company come near to the coast on.y
towards the 53r.d and 54th degrees, and it cannot be proved that at auj pumu
they reach the Pacific Ocean.
^ f
« However, according to the principle of mutual conveniences, the uraic
. of Agreement of the Russian Plenipotentiaries leaves open to the gradual
extension of the English Colonies :—
1 " A l l that part of the coast between the mouth of Portland Channel
and the 51st degree of latitude north, considered as Russian possession in the
Ukase of September 4th (16),' 1821.
2. "All the territory line between the English Establishments on the 54th
paradel and the head of Portland Channel, which lies by the 56th parallel.
3 "All the territory situated behind the chain of mountains referred to
previously,«as far as the point of intersection of the 139th degree of longitude,
meridian of Greenwich."
I ought to observe in passing that I think the expression " Portland
Channel " here appears for the first time in the course of the negotiations. Sir
Charles Bagot had used the expression " le Canal de Portland," and the Russian
Plenipotentiaries in their first "contre-projet," had spoken of the Portland
:
Canal. Well, it is a small circumstance, but it goes with a number of otliPi*
' circumstances to show that Vancouver's narrative was before the Russian
negotiators, because it will be found that the expression " Portland Channel "
, occurs for the first time in the second English edition of Vancouver, In the
first edition he speaks of the " Portland Canal." That edition was translated
into French, and there are two editions in both languages. The first edition
• appeared in both languages. The second edition appeared in English only,
• and as far as I know there was no independent translation of that edition into
French. In the second edition, thinking, I suppose, that Portland Canal was
really not intelligible to an English reader,-that it was a phrase which, although
. it might be used in those parts where he had been voyaging and discovering.
. conveyed a totally different sense to the English reader, the Editor uses
the phrase "Portland Channel," and the Russian Plenipotentiaries, in this
S contre-projet " of theirs, introduced the expression " Portland Channel." I t
certainly seems to be a strong indication that they had before them the second
English edition of Vancouver's narrative, because Sir Charles Bagot had used
the expression " Portland Canal."
Mr. AYLESWORTH : What is the French word ?
Sir ROBERT FINLAY : And on the maps it is canal.
Mr. AYLESWORTH \ What is the French word that is used ?
Sir ROBERT FINLAY : Channel.

The Portland Channel.

The PRESIDENT : They use the English word I Channel."
Sir ROBERT FINLAY : They use the English word.
The PRESIDENT: Yes.
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presented I presume only fn French ZZ^L^™1^
ThePEESIDENT: It was.
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Sir ROBERT FINLAY : And in this document written in French thev use
English expression, I believe I am right in saving for the first time which
ara in the second edition of Vancouver's narrative.
Mr.
English

ed to kn

or use the

The PRESIDE]
ien they go on :—" The
PI
f His In
en the case when on the
strip of the coast which would belong to Russia, there should happen to be
rivers by means of which the English Establishments might have communication with the ocean, have hastened to offer, by a contingent stipulation, the
free navigation of these rivers."
As to "contingent stipulation," "stipulation éventuelle" is the French.
' Moreover, the
notified Sir Charles Bagot that the port of Novo
uigelsk would 1
ted to trade for the subjects of His Majesty the King
the Eussian Plenipotentiaries have the honour to
,t without a strip of land on the coast of the continent from
jinel, the Russian establishments on the adjoining
islands" [the
rather defective there] " would be left unsupported,
that they woi
he mercy of those establishments which foreigners
might form oi
1, and that all settlement of this nature, from being
of mutual conveniences, would offer only dangers
grounded upc
and exclusive g
the other.
to one of the
iot
be
made
he
will
i
" Meutio
îe two headlands of the Prince of
I line of the 55 th degree of north
Wales' Island which are situated b
two headlands coulc
of any use to Great Britain, and if
of the Prince of Wa
id belong to Russia, it is evidently
I interest that the wl
id should belong to it."
Now
obse:

ll

e Russians say what they have to propose is a
boundary on the coast o the continent, to the south, the Portland Channel,
whose origin in the interi r is at the 56th degree of north latitude. Now, I
ask the Trit unal whethe; • any words could more clearly indicate that the
persons who drew that locument were distinguishing in their own mind
between the (:oast and the head of the inlet. The head of the inlet is " l'origine
dans les ter res," and is on the 56th degree of latitude. They propose as
boundary on the coast of the continent to the south the Portland Channel.
The second observation I desire to make is on the paragraph in the middle
of p. 72, where they develop the reasons which led Russia to desire to have
this " lisière." It is again the economical reason that the Russian establishments in the adjoining islands would be left unsupported ; they would be left
at the mercy of the establishments, which persons might form on the mainland.
Of course, it is obvious that if the whole mainland belonged to England,
• England would have it in her power to exclude the traders from the Russian
settlements from trading with the natives on the coast of the mainland. The
trade of the Russian establishments would be largely done, in the ordinary
course of events, with the Indians on the mainland. What was wanted was
that the Russian settlers should have access to these Indians, that these Indians
should have access to the Russian settlements, which is effected rapidly simply
by a strip running along the coast, irrespective altogether of the fact that the
heads of the deep inlets all along may belong to England, which would not in
the least interfere with the motive which Russia has, in putting forward her
desire that she should have this strip of land.
Mr. AYLESWORTH : Is i
would have been equally secure
there along the mainland ?
[1060]
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' «it ROBERT FINLAY : Well, it could undoubtedly, subject to this
observation that they would naturally desire to have facilities for going-tothe
I n d S L at anv point along the coast. They might no doubt have
e *
stations, which I understand to be the suggestion put forward, on the mainland but one can understand that the difficulty was felt in bring.*- that
forward, because it would have involved the location at once of posts | H H
they desired to trade with the Indians. I quite feel that object might l m e
been carried out in the way suggested. One might perhaps understand why
the Russians did not desire to commit themselves to the hxmg p i tntse
particular spots if they could have known beforehand—and that I take to be
the point of the suggestion of the observation made from the Tribunal—if they
could have known beforehand what would-be the points most convenient tor
trading with the Indians. Of course, it might have been done m tnat_ way,
but I take it that they made it in this general way for the reason that it was
not convenient to fix upon points at which they would desire to trade with the
Indians, that thev desired to leave that for subsequent settlement^ but the
essence of my observation is this, that the whole object which Russia had in
view is absolutely consistent with the retention of the upper part of these fiords
or firths by England. It depends upon where the line is described m the
Treaty relations, whether it be the mountains or the interruption of the
mountains, the conventional line.
Mr. AYLESWORTH : What was in my mind was to ascertain how you
deal with the theory or idea which seems to run through the negotiations, of
the desire for some cohesiveness, whether or not that view militated against
your argument.
Sir ROBERT FINLAY: I submit it does not, for the reason I have stated,
that what they want is a sort of post or station on the continent ; that is to
say, the Russian settlers on the islands must have access for the purposes of
trade, to the mainland. It is not a question of strategic consideration. It is
obvious that they Avere not speaking from a military point of view; .they-were
speaking from a commercial point of view. These establishments would be, so
to speak, stranded off without anything to feed them. But as soon as you get
provision made for free trade with the Indians on the mainland, whether that
is done by a series of posts or by a continuous strip, you have got what was
really wanted. I think one can see practical reasons why they selected a strip,
but that is the effect, that it is to be a mere strip, " lisière." The word occurs
over and over again, a mere strip, and it shows, 1 submit, that that was the
object, and the whole object, of this stipulation.
Then the third observation I desire to make is on the paragraph which
begins :—
| On ne parlera point ici des deux pointes de l'Ile du Prince de Galles
qui sont situées au-dessous de la ligne du 55 e degré de latitude nord," &C.'
That is a. form of expression which is very significant. They have been
talking ot toe 55th degree of latitude, and then they say, as for these points
below it, '" i t is really not worth mentioning as between yo
me; such a thing is hardly worth speaking of." That is really the most
emphatic way m which the governing factor of the 55th decree was departed
from only to bring m those projecting points of. Priuce°of Wafel WfflffF
It could not have been put more clearly, and it could not have been out*
more epigrammatically. Then these observations of the Russian Vle-^
tiaries, forming Enclosure - in his despatch, are commented upon bv Sir
Charles Bagot at the top of p. 68. I should repeat that I shall b r C o m p e l M
to recur to these points, but I shall be able to make my s X e o t e n
references to them more brief by reason of indicating
them as I
Z
to
aion
tne reasons for these as they arise.
g—*
The PRESIDENT : I quit,

•ow you, Mr. Attorney-General,

Sir ROBERT FINLAY : p. G"8 :—
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moment actually.in partial occupation, are offere
concessions, it became necessary
necessary fc
lor me to reject any such offers as above in the
most explicit terms, and
you will
will find that I have not failed to do so in the
id you
inclosed paper (Inclosure
ire 4)
4) with
with iwhich I replied to the paper in question."
i it is not necessary to read a great part of that, but at
id at the middle of the page this passage :—
tentiary of His Britannic Majesty cannot admithere.

"

I see His Britannic Majesty is represented as " she" in the translation

" cannot admit that Russia would grant or ensure to His Bi itannic Majesty
a further advantage by her giving up that part of the coast ly: ng between the
mouth of Portland Channel and the degree of latit
limit of the Russian possessions in the Ukase of 1821, nor eve i by her giving
have already been formed ; for even if His Britannic Maj estyhad e v e r r e c o ^ S
that degree of latitude
"
I will read it from the French to make sure I corr îctly inte rpret it.
" For even if His Britannic Majesty had ever rec ognised that degree ",
latitude as forming the line of demarcation as far as regards the island, ho
could not.
" Elle ne pourroit " clearly refers to " Sa Majesté B ritanniqu e " ; we should
not in English render it in that way.
" H e could not, according to the principle e nunciate 1 above, have
recognised it as the limit upon the neighbouring cc ntinent l ipon which the
Hudson's Bay Company had already established severa importa nt posts."
" The Company has ' en effet ' (has in fact) some establist ments near the
coast, north of the 55th degree ; therefore His Britan nic Maje sty could not,
without sacrificing the interests of the Company, ab£ ndon hi 3 rights to the
sovereignty over the coast (' souveraineté de la côte ') an d the isla nds contiguous
thereto (' et des îles qui en dépendent immédiatement '),
the 56 degrees
30 minutes of north latitude, whatsoever mav be the d egree of latitude which
will be definitelv agreed upon as boundary'between tl le two Pcjwers, so far as
it affects the island situated more to the west.
mouth of some river which runs through the middle of the territory occupied
by the Hudson's Bay Company, and it is therefore of paramount importance for
Great Britain to possess the sovereignty over both shores.
" It was in the hope of conciliating these most important points with the
views of the Imperial Government, and without any further delay settling a
question which it seemed to be to the interest of both parties to have definitely
arranged at the present moment that the Plenipotentiary of His Britannic
Majestv had the honour in his last Conference with the Russian Plenipotentiaries, to propose a line of demarcation which, while securing to Russia
as its southern boundary to the islands
"
I wil read it from t
îi-ving- to Russia for southern limit on the islands the degree
;d by the Ukase of 1797 "—-there we again have it 55—
îe time assign to Great Britain as limit on the side of the

Clarence's Sound,' through ihe middle of this strait
Iddle of the straits which divide the Prince of Wales
of York Islands from all the islands lying to the
esaid islands, from thence eastward, through the middle
inel as far as the mainland, and extending therefrom in
>n and manner already proposed by the ^Plenipotentiary
Majesty as far as Mount Elias, or to the intersection
ree of longitude, should form a line of demarcation which
would conciliate
[1060]
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I K Finlay. secure in a satisfactory way the reciprocal interests, present and future, of both•
Empires in that part of the world."
Sept. 15, 1908.
g c b a r i e g « I l « I d e g p a t c h u p o n w h a f c t Q 0 k p l a c e w l i e n he
presented that | p r o j e t " :—
"As however, I feel strongly the importance of adjusting this business,
if possible, at the present moment, and as I felt also that, a t « ^ X a m ^
Plenipotentiaries had, in consequence of my former remarks, agreed to waive
a together all question of national dignity in discussing it His
^ ^ f M ^ t y
might yet possibly feel an invincible repugnance to retract from the pretensions
adfanced by the Emperor Paul in the Charter given to the Russian American
Company in 1799 (however unacknowledged by other Powera such pretension
misht have been) ; I thought that I should not act in opposition to the spirit
at least of my instructions^, in deference to such a sentiment on the part ot
the Emperor, and with a view to finish the business quickly, I ventured to
make yet one other proposition which, while it saved this point of dignity to
Russia by giving to her the 55th degree of latitude as her boundary upon
the islands, misht preserve also uninterrupted our access to the Pacific Ocean,
and secure to His Majesty the 56th degree of north latitude as the British
boundary upon the coast.
I The proposition by which I had hoped to effect these objects will also be
found in the paper (Enclosure 4) in delivering which I gave it clearly to be
understood that it contained my ultimate proposition.
| It was not till the day before yesterday, that is nearly ten days after I
had given in this paper, that I was invited to another Conference, when I was
informed that the Imperial Government had after anxious consideration taken
their final decision, and that they must continue to insist upon the demarcation
as described by them in the first paper Inclosure 1).
I Finding this to be the case, I repeated that I had already gone far beyond
the utmost limit of my instructions, and that I was sorry to say that I must
now consider our negotiations as necessarily suspended, so far at least as the
question of territorial demarcation was concerned.
"Count Nesselrode then inquired whether I should object to transmit to
my Court the final decision of himself and M. Poletica as it is declared in the
inclosed paper Inclosure 5), and whether I did not think that His Majesty's
Government, seeing how slight our disagreement was, might not be disposed to
furnish me with such further instructions as would enable me to meet the views
of the Russian Government."
Now, this paper, Inclosure 5, which contains the ultimate decision of the
Russian Plenipotentiaries, develops even more fully than before the motives of
Russia for wanting this | lisière." I will just read the material sentences near
the bottom of p. 74 :—
" The Emperor instructs his Plenipotentiaries to declare once a^ain to the
Ambassador of England—
°
"That the possession of Prince of Wales Island without a .portion of
7
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would, m some manner, be turned by the English establishments of the main
land, and be completely at the mercy of the latter
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I I That, finally, with regard to the navigation of the river, Russia thought
she had opened to Great Britain all the advantages and concessions that the
tatter could desire.''
There, again, the object is to develop the island, and there are repeated
observations made upon that question as to why it was that Russia wanted this
strip of territory, or " lisière," opposite. Then I think I will omit the rest of
this despatch of Sir Charles Bagot. He actually states that the matter had
arrived at a deadlock, and that at that stage nothing further could be done
Then there is a very important despatch of Count Nesselrode, bearing date the
17th April, 1824, which relates to this matter. It will be found in°the same
Appendix of the British Case, Appendix I, pp. 76 and 77. I beg your
Lordship's pardon, it begins at the bottom of p. 75, and it is printed in a way
which makes one at first sight suppose it is a mere inclosure, but it is an
independent despatch.
The PRESIDENT : I t should have been in large print.
Sir R O B E R T F I N L A Y : Y e s ; your Lordship will see the translation.
The date is the 5th April. That has been translated into the 17th April, and
the date is really of great importance, because it is the very day that the
American Treaty was signed.
The P R E S I D E N T : I t is properly treated in the American Appendix.
Mr. LODGE: I t is 5th—17th; 5th being the Russian date and 17th ihe
date of the rest of the world.
Sir R O B E R T F I N L A Y : I paused on the subject of the date for the
purpose of pointing out it was the very day on which the American Treaty was
signed, and that is a matter of some importance when we find the references
given to the American Treaty with its delineation of 54 degrees 40 minutes as
the boundary of the spheres of the two Powers. The American Treaty on this
point offers a contrast to the English Treaty. They do not go on the same
lines. On some points they do go on the same lines. The coincidence on
other points makes more marked the divergences between the two Treaties
when it comes to the question of selecting a point on which the line of the
boundary is to be taken. On p. 76 Count Nesselrode says this :—
" T h e Ukase 4th (16th) September, 1821, had carried up to the 51st
degree of north latitude the limits of the domain of Russia on the north-west
of the American continent.
" The Emperor, however, having been convinced that aoout the same time
the English Company of Hudson Bay had formed settlements in the 53rd and
54th degrees of north latitude and that these settlements were not even very
far from the coasts, authorized us to give, at the very opening of the
negotiations, a proof of his conciliatory intentions, by declaring to Sir Charles
Bagot that we would hold to the limits assigned to our American possessions
by the Charter of the Emperor Paul, that therefore the line of the 55th degree
of north latitude would constitute the southern frontier of His Imperial
Majesty's possessions, that on the continent and towards the east this frontier
could run along the mountains which follow the windings of the coast as far as
Mount Elias, and that from this point up to the Arctic Ocean we would fix of
the respective possessions according to the line of the 140th degreee of west
longitude (Greenwich meridian).
" I n order to avoid intersecting the Prince of vVa±es Island, which
according to this arrangement should belong to Russia, we proposed to carry
the southern frontier of our domains to the 54th degree 40 minutes of latitude,
and to make it strike on the continent the Portland Canal, the mouth ct which
on the ocean lies at the height of Prince ot vVales Island, and the head inland
between the 55th and 56th degree oi *atitude."
" A la hauteur de l'Ile du Prince de Galles means " the latitude.
it is the idiomatic French
The PRESIDENT : It means "off the island.
for " off the island." It is idiomatic ; you will fin- it means " off."

Sir K. Finlay.
Sept. 15, 1903.
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Sir ROBERT FINLAY: «You are by it : you are off it."
Mr. AYLESWORTH : I thought it meant | at the level of."
The PRESIDENT : You will find it means | off."
Mr. AYLESWORTH : j It runs by the island—beside the island."
The PRESIDENT : It is the French idiom for it.
Sir ROBERT FINLAY : It then continues :—
"This proposition only secured to us a narrow strip on the coast itself
and left to the English establishments all the space required for their increase
and extension. You will see, M. le Comte, by the enclosed documents that we
announced, moreover, the opening of the port of New Archangel, and that wo
promised the free navigation of the rivers which run through our territory.
Then follows the description of Sir Charles Bagot's last proposals. Then
on p. 77 :—
| If the Prince of Wales Island remains ours, it must be of some utility to
us. Now, according to the view of the English Ambassador it would be only
a burden to us and almost an inconvenience. Indeed, this island and the
establishments which would be founded by us, would become altogether
isolated, deprived of all support, surrounded by the possessions of Great
Britain, and at the mercy of the English establishments on the coast. The cost
of maintenance and of supervision would be ruinous, the burden of which
would not be relieved by any compensation. Would an Agreement of this
nature rest upon the principle of mutual conveniences ?
" However we appeal to that principle with the more justice that England
herself has demonstrated by an authentic deed that she considered as doubtful
her rights upon the territory, the abandonment of which she is requesting. The
Convention agreed to on 20th of October, 1818 between the Court of London
and the United States, recognises as property common to both Powers, for
10 years, all that extent of country lying between the Rocky Mountains, the
Pacific Ocean, and the Russian dominions. The titles of the United States to
the sovereignty over this country are then as valid as those of England. However, the Washington Cabinet has admitted that our frontier should extend
south as far as the 54th degree 40 minutes. They have admitted it by a formal
transaction which we have just initialled with its Plenipotentiary ; this acknowledgment does not only strengthen our pretensions, but it entails other results
which we considered, with reason, of the utmost interest to us."
In that very despatch he is calling attention to the fact that the limit of
the American Treaty, signed that very day, was fixed by way of latitude while
the fact that the English Treaty which was then under discussion, and was ultimately signed, is fixed differently :—
"Feeling secure on this point,we have now no fear to entertain, and the
Cabinet of London will certainly admit that such a condition of affairs adds to the
value of the concessions we are offering him. There is already a difference of nearly
4 degrees between the line of demarcation according to the Ukase of the 4 ]f
(16th) September, 1821, and the line which we propose to-day The es ablis
ments of the English Company may occupy this cap.
I S f f l
connec both coasts of the continent; nothing p r e v e n t them sp e a d n J c o n
siderably towards the south. As for us, we S t r i c t our demands to a ^ m a R
.. ^
.v... ^u, we icoiiiuo u u r u e m a n a s t o s
strip (lisière) of coast on the continent, and in order to dispel all objections
whatsoever, we guarantee the free navigation of the rivers, we proclaaim the
opening up of the port of Novo-Archangelsk."
The PRESIDENT : I do not think that is a right translation ; | simple "
means a simple strip, a mere strip.
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Sir ROBERT FINLAY: Certainly; « simple lisière."
" It is impossible for Russia to make anymore concessions. She will not
make any more, and she is authorised to expect some from England, but once
more she only claims negative concessions. Really, it cannot be insisted upon
too much that, according to the evidence of the" most recent maps, England
does not possess any establishments neither at the head of Portland Channel."
That is a mistranslation.

It is " à la hauteur du Portland Channel."

Mr. AYLESWORTH : It is the same phrase.
SIR ROBERT FINLAY : It is exactly the same phrase. Your Lordship
sees on the third line of p. 78 : " L'Angleterre ne possède aucun établissement,
ni à la hauteur du Portland Canal," &c.
The PRESIDENT : I was only upon the point, Mr. Attorney-General, that
I notice that in the American translation those words are translated " at the
same latitude." Now, if you look at the sentence, that must be a mistranslation.
I A l a hauteur" means "off" and that is one of the passages which illustrates
the meaning. It is the common expression in French navigation books,
meaning " off" an island, and the statement is that Portland Channel is off this
island. • If degree latitude had been intended, other words must have been used.
I t is only with reference to the importance of that passage which is relied on in
other documents.
Sir ROBERT FINLAY: Yes, it means really off; it has got up to that
point.
The PRESIDENT : Exactly; generally it is at the same latitude.
Sir ROBERT FINLAY: I have heard, in a game with which some of us
are familiar, the ball spoken of as being hole high ; it has got up to the
latitude, roughly speaking, of the hole ; it is off the hole, " à la hauteur " ; that
is what the expression means.
Mr. AYLESWORTH : Abreast of.
Sir ROBERT FINLAY : And that is notably what it means at the top of
The PRESIDENT : Exactly.
Sir ROBERT FINLAY : The third line of p. 78, " Angleterre ne possède
aucun établissement ni à la hauteur du Portland Canal, ni au bord même de
fOcéan."
And then it goes on, and when Russia persists in claiming the reservation
of an unimportant strip on the mainland—well, unimportant strip is " médiocre
espèce de terre ferme "—it is only as a means to enhance the value—nay, more,
not to lose the adjacent islands. Now, I submit that that is really a very
important passage. If the strip is to have the dimensions which are^ claimed
by the United States it would be a valuable possession in itself. It is a very
considerable extent of territory. What do we find Count Nesselrode saying :—
" L a Russie, quand elle insiste sur la conservation d'un médiocre espèce
de terre ferme, n'insiste au fond que sur le moyen de faire valoir, nous dirons
plus, de ne pas perdre les îles environnantes."
It is only as a means, it is not as a thing of value' in itself; it is merely as
a " point d'appui " for the trading establishments on the islands.
" T o summarise, Monsieur le Comte, if we
negotiation, we find in favour of Russia what is
indisputable consensus on the other side, a
25 years, which may be considered as equivalent

consider what is right in this
sanctioned by an implicit but
peaceful | occupation during
to a continuous occupation. '
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" f territory ; she guarantees free markets."
markets.
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i Débouchés " may
may have that sense. I t means openings. Here it refers
ers, the " débouchés " of the river—
probably to the right of coming down the riv
outlets, exits.
The PRESIDENT : Outlets.
Sir ROBERT FINLAY : ! Débouchés " has that sense sometimes, I believe.
« Débouchés S for trade, your markets, your area in which you may trade, bhe
make";^revision for the'interests of lier trade, and as a — t ^ v e T f o r
many offers inspired by the sincerest spirit of conciliation she ^ v e s fo
herself only a point of support " - « point d'appui " without which it would not
be possible for her to keep half of her dominions. I will make no further observation at present upon those passages which speak for themselves.
Now, that terminates the third stage of the negotiations m February and
March 1824, and I think that the documents I have read justify the expression
I used'when I said this was a very important stage, and would require very
careful consideration.
The PRESIDENT : Certainly.
Sir ROBERT FINLAY: The fourth stage was one which extended
altogether from May to September 1824, but was chiefly concerned with July
and August of that year. Preliminary to these negotiations being opened,
the statement seems to have been supplied by the Hudson's Bay Company to
Mr. George Canning, which is found on p. 78 of the British Case Appendix, and
another on pp. 80 and 81. Thefirstof these statements says this :—
| I am to state that if His Majesty's Government " ( l a m reading at the
bottom of p. 78, Hudson's Bay Company to Mr. Canning, 19th April, 1824)
| consider it advisable in other respects to accede to the last proposition made
by the Russian Government for the arrangement of a line of demarcation
between the possessions of Russia and Great Britain on the coast of North
America, they see no reason to object to it, as it will affect their particular
interests, and more especially as it appears to secure to them a free access to
the sea for the purposes of their trade on the whole coast to the eastward of
the 139th degree of longitude.
| They beg me, however, to suggest the expediency of some more definite
demarcation on the coast than the supposed chain of mountains contiguous to
it, and they conceive there can be no difficulty in arranging this point from the
expression in the proposition of the Russian negotiators: ' L a chaîne des
montagnes, qui sont à une très petite distance des sinuosités de la côte.'
j Neither party have any very accurate geographical informaticn with
respect to the country in the immediate neighbourhood of the sea, and if the
intentions of the Russian Government are fairly to be inferred from the words
used m their proposal, the most satisfactory manner of settling this point
probably would be. by inserting in any Article providing for the boundary on
the maimancl the nearest chain of mountains not exceeding a few leagues of the
And hen, m pp. 80 and 81, they repeat that expression about ! trè
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tions the .terms last proposed by the Russian Government. The qualifications
will consist chiefly in a more definite description of the limit to which the strip
of land required by Russia on the continent is to be restricted ; in the selection
of a somewhat more western degree of longitude as the boundary to the
northward of Mount Elias; in precise and positive stipulations for the
free use of all rivers which may be found to empty themselves into the sea
within the Russian frontier, and of all seas, straits, and waters which the
limits assigned to Russia may comprehend. It can hardly be expected that
we should not also put in our claim for the like privileges of trade as are, or
may be, stipulated with Russia by any other nation ; and we take for granted
that the exclusive claims of navigation and jurisdiction over the North&Pacific
Ocean, which were put forward in the Ukase of September 1821 are to be
altogether withdrawn."
Then Count Lieven writes to Count Nesselrode on the 20th of May, a
despatch which occurs in the next page, p. 82, and the passage to which I call
attention occurs in the translation at p. 84, about a quarter down the page :—
" Your Excellency will notice by Mr. Canning's despatch that the English
Government agrees to accept the terms last proposed by our Court, and that
Sir Charles Bagot is about to receive authority to sign, upon these bases, the
Convention which will permanently settle the state of our frontiers in America.
The conditions placed at the discretion of the British Ambassador on this point
will probably not appear to the Imperial Ministry of a nature to> diminish the
value of this concession." (The concession was accepting the line of Portland
Channel.)
" They consist :—
I (a) Of a more definite description of the limits within which the portion
of territory obtained by Russia on the continent is to be inclosed."
" The proposition of our Court was to make this frontier run along the
mountains which follow the windings of the coast to Mount Elias. The English
Government fully accepts this line as it is laid off on the maps ; but, as it
thinks that the maps are defective and that the mountains which are to serve
as a frontier might, by leaving the coast beyond the line designated, inclose a
considerable extent of territory, it wishes the line claimed by us to be described
with more exactness, so as not to cede, in reality, more than our Court asks
and more than England is disposed to grant.
" (b.) Of the selection of a degree of longitude farther to the west than the
line designated by our Court north of Mount Elias."
I need not trouble you by reading that portion of the despatch.
Accordingly on the 12th July, in that year 1824, Mr. Canning writes to Sir
Charles Bagot a despatch of that date which, with the draft Convention,
inclosed, extends from p. 85 to p. 88 of the British Case Appendix. The
despatch itself is very short, and is of considerable importance. Mr. Canning
says :—
g After full consideration of the motives which are alleged by the Russian
Government for adhering to their last propositions respecting the line of
demarcation to be drawn between British and Russian occupancy on the northwest coast of America, and of the comparative inconvenience of admitting
some relaxation in the terms of your Excellency's last instructions, or of
having the question between the two Governments unsettled for an indefinite
time, His Majesty's Government have resolved to authorize your Excellency to
. consent to include the south points of Prince of Wales Island within the
Russian frontiers, and to take as the line of demarcation a line drawn from the
southernmost point of Prince of Wales Island from south to north through
Portland Channel, till it strikes the mainland in latitude 56, thence following
the sinuosities of the coast, along the base of the mountains nearest the sea to
Mount Elias, and thence along the 139th degree of longitude to the
Polar Sea.
" I inclose the draft of a Project of Convention founded upon these
principles which your Excellency is authorized to sign previously to your
quitting St. Petersburg.
H
[1060J
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« The advantages conceded to Russia by the line of demarcation, traced
out iu this Convention are so obvious as to render it quite impossible that
reasonably be offered on the part of the Russian Government
to any'of the stipulations in our favour.
_
" T h e r e are two points which are left to be settled by your
XCe
C
"? In"fixing the course of the eastern boundary of the strip of land
to be occupied by Russia on the coast, the seaward base of the mountains
is assumed as that limit ; but we have experience that other mountains on the
other side of the American continent which have been assumed m former
Treaties as lines of boundary are incorrectly laid down in the maps, and this
inaccuracy has given rise to very'troublesome discussions. It is therelore
necessary that some other security should be taken that the line of demarcation to be drawn parallel with the coast as far as Mount Elias is not carried
too far inland.
" This is done by a proviso that the line shall m no case (i.e., not m
that of the mountains, which appear by the map almost to border the coast,
turning out to be far removed from it) be carried further to the east than
a specified number of leagues from the sea. The utmost extent which His
Majesty's Government would be disposed to concede would be a distance of
10 leagues ; but it would be desirable if your Excellency were enabled to
obtain a still more narrow limitation.
" 2. Article V of the ' Projet ' is copied from Article IV of the Convention
between Russia and the United States of America. By the American Article
the right of visiting respectively and resorting to each other's possessions is
limited to 10 years. This limitation is left blank in the ' Projet.'
" We should have no objection to agree to the Article without any
limitation of time. We should prefer a longer period (say, 20 years) to that
stipulated by the Americans. • Your Excellency will obtain either of these
extensions if you can, but you must not agree to a shorter term than 10 years.
"Your Excellency will be careful to make it understood that this
limitation of time cannot in any case extend to the use by Great Britain of the
harbour of New Archangel, still less of the rivers, creeks,"&c, on the continent,
the use of all which is in the nature of a compensation for the perpetual right
of territory granted to Russia, and, therefore, must be alike perpetual. If your
Excellency shall, as I cannot doubt, conclude and sign this Convention before •
your departure you will make it a point to bring with you the ratification of
the Russian Government to be exchanged by Count Lieven against that of His
Majesty."

any objection can

Then the draft convention was inclosed.
Mr. AYLESWORTH: Before leaving • that letter, Mr. Attorney can
anything be said m the way of explanation of the phrase in the op'eninoparagraph? " a line drawn from the southernmost point of Prince of Wafos'
Island from south to north through Portland Channel."
Sir ROBERT FINLAY: Well that is a matter on which I have thought
a good deal, and the only conclusion I can arrive at is this, that the point a
leallo
toefcllS^f^t
& a t t h e h e a d o f Portland Channel is1 a good
The PRESIDENT : -Yes.
the n S o Ï ; i i R ° B E R T

FINLAY:

The PRESIDENT ; In

a

And

^efOTe J

- y s this to get to a point to

northerly direction, so to speak.

;
^ ™
J - p s o V e r ^ e intervening .passage, '
t0
the Portland Channel," and tlien n sne.kinl f J ^
Û
S&ftP^
line he is not wrong in sayin- that- from T S L ,> w B I N . (lirecti <>n of the
k
to the head of the Portland Channel C
^
^
M nortli
manuel, lhat is not an accurate description, of

V.

course, of the
the point is considerably aggra
that the line runs right along
tention it makes northing fr<
northing, I admit, till it gets to
north. It comes to run north-e
it runs very north, due north.

Sir IÏ. Fii.U
is about
d States,

ule 54 degrees 40 minutes. BJ
le very beginning. It is a very'
ortland Channel ; then it runs a little
nd the latter part of the Portland CI

The PRESIDENT : Taking it as two points, as you put it, joined by a
straight line, when it did get to Portland Channel it ran roughly south and
north.
Sir ROBERT FINLAY : Yes, for the first third ; for about one-third of the
channel it ran north-east, I think
The PRESIDENT : Yes.
Sir ROBERT FINLAY : Then for the latter part it is very north ; duo
The PRESIDENT : Yes.
Sir ROBERT FINLAY: But I may at least claim for our line on the first
stage that we had to make a little northing ; we do make that concession to
the words of the Treaty, whereas the contention of my friends on the other
side makes it run alongThe PRESIDENT : Duo east.
Sir ROBERT FINLAY : I admit it is not a large concession ; it is a little
northing, but after all the true meaning of this Article is that the line gets to a
point very considerably to the north of that at which it started. In order to
go along Portland Channel, you must of course get to the beginning of Portland
Channel, and that is rather jumping over in the minds of those who were
framing this.
Then, turning to the draft Convention which is inclosed in that despatch,
I do not think I need refer to the differences which arose in the 1st Article
about the sea within Behring's Straits. The Ilnd Article proposed the
boundary in terms which I think I ought to read :-—" The line which separates
the possessions of the two High Contracting Parties upon the continent and
the islands of America to the north-west shall be drawn in the manner
following." The Tribunal will observe that in the initial words of the draft of
this Article as sent by Mr. Canning on the 12th of July there is no mention
about the general coast of the continent north-west ; it is upon the continuance
of the islands of America on the north-west.
"Commencing from the two points of the island called 'Prince of Wales
Island,' which form the southern extremity thereof, which points lie in the parallel
of 54 degrees 40 minutes, and between the 131st and 133rd degree of west
longitude (meridian of Greenwich), the line of frontier between the British and
Russian possessions shall ascend northerly along the channel called Portland
Channel, till it strikes the coast of the continent lying in the 56th degree of
north latitude. From this point it shall be carried along that coast, in a direction parallel to its windings and at or within ;the seaward-base of the mountains
by which it is bounded as far as the 139th degree, of longitude west of the said
meridian. Thence the said meridian line of 139th degree of west longitude, in
its extension as far as the Frozen Ocean, shall form the boundary of the British
and Russian possessions on the said continent of America to the north-west."
The proposal there is that after the head of the Portland Channel it
should be at or within the Seaward base of the mountaina by which it, that is
the coast, is boundexl»
[10S0]
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Then the I l l r d Article is to qualify it :—
" I t is, nevertheless, understood, with regard to the stipulations of the
preceding* Article :
.
wliîph tornm
" 1. That the said strip of coast on the continent ot America, wmcuauiuia
the boundary of the Russian possessions, shall not in any case ? x e * \ ™°*"e
than
marine leagues in breadth from the sea towards the interioi, at wnai
ever distance the aforesaid mountains may be.
_
" 2. That British subjects shall for ever freely navigate and trade along
the said line of coast and along the neighbouring islands^
" 3 . That the navigation and commerce of those rivers of the continent
which cross this line of coast shall be open to British subjects, as well _ to
those inhabiting or visiting the interior of this continent as to those coming
from the Pacific Ocean who shall touch at these latitudes.
Then the IVth Article relates to Sitka and the Vth Article to the other
parts of the north-west coast of America, that is other than those dealt with in
Articles II and III.
" With regard to the other parts of the north-west coast of America, and
of the islands adjacent thereto, belonging to either of the two High Contracting
Parties, it is agreed that, for the space of
years from the
• of
April, 1824, their respective vessels, and those of their subjects, shaU reciprocally enjoy the liberty of visiting without hindrance, the gulfs, havens, and
creeks of the said coast in places not already occupied, for the purposes of
fishery and of commerce with, the natives of the country.
" It being understood :—
" 1. That the subjects of either of the High Contracting Parties shall, not
land at any spot where there may be an establishment of the other, without the
permission of the Governor or other authority of the place, unless they should
be driven thither by stress of weather or other accidents.
" 2. That the said liberty of commerce shall not include the trade in
spirituous liquors, in firearms, swords, bayonets, & c , gunpowder, or other
warlike stores. The High Contracting Parties reciprocally engage not to
permit the above-mentioned Articles to be sold or transferred, in any manner
whatever, to the natives of the country."
Mr. AYLESWORTH: Could you tell me, Mr. Attorney, whether I am
right in the idea that that inclosure of a draft Convention left London in both
English and French ?
Sir ROBERT FINLAY : No. Lam afraid I cannot answer that question •
I should think it probably did, but I do not know.
The PRESIDENT: 1 should think it could be ascertained in this Foreign
Office. - Mr. Tower wiU no doubt be able to find out for us.*
*
Mr. AYLESWORTH: I thought it might be of some consequence because
we have some parallel phrases very frequently
I I I ^ B E E T ? N , L A Y : 1 q u i t e a S ree > t h e r e
important to see whether it went in duplicate.
Mr. AYLESWORTH : There is that word-
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which I think it necessary to read from this despatch, it relates to this question
of the mountains, base and summit :—
Sept 15,1908.

" As regards the frontier of the respective possessions to the south of
Mount Elias, Mr. Canning makes it run along the base of the mountains, which
follow the sinuosities of the coast. I thought it my duty to represent'to him
that when a chain of mountains is made to serve for the establishment of any
boundary whatever, it is always the crest of those mountains that forms the
line of demarcation ; and that, in this case, the word ' base,' from the va<me
meaning attached to it, and the greater or less extension which may be given
to it did not appear to me adapted to protecting the delimitation in question
from all controversy."
That appears to refer to the point, which is afterwards more explicitly
developed in the Russian despatch, that the base might extend down to the sea
itself.
The PRESIDENT : Yes.
Sir ROBERT FINLAY : " As to the rest, M. le Comte, all that relates to
the mutual rights of navigation of the two Powers in those waters appeared to
me to be in perfect agreement with what has already been arranged between
our Court and the United States."
I do not think I need read the rest of that paragraph, which relates to
other matters. Then, on the 24th July in the same year, Mr. Canning
writes again to Sir Charles Bagot, a despatch which begins at the bottom
of p. 90. He says that the project of a Convention inclosed in his No. 26
—that is the letter I have just been referring to—" having been communicated by me to Count Lievenwith a request that his Excellency would note any
points in it upon which he conceived any difficulty likely to arise or any explanation to be necessary. I have received from his Excellency the Memorandum
a copy of which is.herewith inclosed."
I had better just quote the Memorandum before I refer to some of the
observations upon it. The Memorandum is at the bottom of p. 91. This is
Count Lieven's observations :—
I The draft of the Treaty drawn up by the English Cabinet makes the limit of
the Russian and English possessions on the north-west coast of America to the
south of Mount Elias run along the base of the mountains which follow the
sinuosities of that coast."
This adds to the probability that the French was in the original as well as
the English.
The P E E S I D E N T : There is no doubt about the French being the
original ; the real question is whether it was sent in both.
Mr. AYLESWORTH : This was undoubtedly in French, because it is
Count Lieven's, but, the other being Mr. Canning's draft, I do not know whether
it was translated.
Sir R O B E R T FINLAY : What I mean is that he seems to quote in
French, | Le projet de Convention rédigé par le Cabinet Anglais fait courir la
limite des possessions Russes et Anglaises sur la côte nord-ouest d'Amérique
au sud du Mont Élie, le long de la base des montagnes qui suivent les sinuosités
de cette côte jusqu'aux bords même de la côte."
I do not think I need read any more. I think, perhaps, it is as well in
passing to say in regard to this document, which is set out in the American
Case Appendix, at p. 189, that I think the translation is not quite accurate.
1 only refer to it because I think that somewhere an argument is based upon
it. It is at p. 189, the third sentence of that translation :—
" In the case now under consideration the word base, because of its
indefinite meaning, and the greater or less expansion that can be given to it,
seems hardly of a nature to fix the boundary line beyond all further question,
for it is principle when a chain (" chaîne ") of mountains serves to define any
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boundary it is always the top (cime) of these mo nutans which form the hue of
demarcation. In the case now under consideration the ^ ^ i n which
indefinite meaning which it presents, and the grea er or ess a l e n u m w h j
can be given to it, would appear hardly suitable to secure the ddmutatu* (
against subsequent disputes, for it would not be impossible, and in Mew^o tne ,
little exactness of the geographical ideas which we as yet possess
.
regions, that the mountains designated as the boundary should extenu uy
.
unsensible slope down to the very border of the coast.
Mr. LODGE: That is not the language of the letter.
the letter is "rivage," and not " côte."

The word used iu

Sir ROBERT FINLAY : " Le long de la base des montagnes."
Mr. LODGE : But instead of " cette côte " it should be " rivage,"
Sir ROBERT FINLAY : You are perfectly right.
Mr. LODGE: The Memorandum of Count Lieven does not quote it.
exactly.
Sir ROBERT FINLAY : No, he does not ; y<DU are perfectly rki ht, sir ; i
makes it run along " the base of the mountains w hich follow the sin
that coast. It is observed that, as a general princ inle it is certainlyi
the impossibilities, in view of the uncertain ideas *j
ard to th
geography of these regions, that mountains chos<
îes shoul
extend, by an imperceptible declivity to the very edge of the coast."
It is that the mountains .designated as botmdary should exte nd by ai
insensible slope "jusqu'aux bords même de la côt e." Then the oth er part o
Count Lieven's Memorandum I do not think I
other matters. Mr. Canning's observation is this beginning at the bottom o
p. 90 D : —
"Your Excellency will observe that-there are but two points which have
struck Count Lieven as susceptible of any question. The first, the assumption
of the base of the mountains instead of the summit as the line of boundary • the
second, the extension of the right of navigation of the Pacific to the sea beyond
Behring Straits."
As to the first, no great inconvenience can arise from your Excellency (if
pressed for that alteration) consenting to substitute the mountains instead of the
seaward base provided always that the stipulation as to the extreme distance
from the coast to which the lisière is in any case to run, be adopted (which
distance I have to repeat to your Excellency should be made'as short as possible1»
and provided the stipulation be added that no forts shall be established or fortifi
cation erected by either party on the summit or in the passes of the mountains."
[Adjourned till to-morrow to 11 A.M.]
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Sir R. Finlay
THIRD DAY.- -Wednesday, September 16, 1903.

All the Members of the Tribunal were present

The PRESIDENT : Mr. Attorney-General.
Sir ROBERT F I N L A Y : When the Tribunal adjourned yesterday, I was
dealing with the fourth stage of the negotiations which took place in the
summer of 1824, and I had just at the adjournment begun calling attention
to certain passages in the despatch of Sir Charles Bagot to Mr. Canning of
the 12th August, 1824, which will be found at the beginning of p. 92, British
Case Appendix. There are some passages in the despatch to\vhich 1 will call
attention. He begins by saying :—
"You will certainly learn with considerable surprise that, so far from
having it in my power, as I had confidently hoped that I should have, to bring
with me, on my return to England, a Treaty signed and ratified by the Russian
Government upon the subject of the North-West Coast of America, I am already
enabled to acquaint you that after only two meetings with the Russian Plenipotentiaries, I have ascertained that it is totally impossible to conclude with them
any arrangement upon the subject which is at all reconcilable with the
' P r o j e t ' transmitted to me in your despatch No. 2b' of the 12th of last month,
even if I were to take upon myself to exercise, upon several points of it, a
discretion which is not given to me by your instructions."
And then he refers to the " Contre-Projet " Avhich was offered by the
• Russian Plenipotentiaries on the day after the first meeting.
Now the I Contre-Projet " is set out on pp. 94 and 95 of the Appendix,
and I must call attention to that " Contre-Projet " because it brings forward a
proposal with reference to the width of the belt, the " lisière," which is different
in principle altogether from that which is afterwards adopted in the Treaty but
a return to which would be practically effected if the contention of the United
States were adopted. The first Article of that § Contre-Projet " runs thus :—
"Article 1.
I The line of demarcation between the possessions of the two High Contractino* Parties upon the North-West Coast of America and the adjacent islands shall
be drawn in the following manner : Commencing from the two points which
form the southernmost extremity of the island called 'Prince of Wales
Island,' which shall entirely belong to Russia, which points lie in the parallel
of 54 degrees 40 minutes' north"]atitude, and between the 131st and 133rd
decree of"west longitude (meridian of Greenwich) the line of frontier between
the Russian and British possessions shall ascend northerly along the channel
called Portland Channel until the said pass comes to an end in the interior of
the mainland, situated at the 56th degree of north latitude."
The words in the French are :—
" . . . Jusqu'au point où cette passe se termine. . . ."
So there is no ambiguity there as to what is or is not terminated.
" From this point it shall be carried along the coast in a direction parallel
to its windings as far as the 139th degree of longitude west (same meridian),
•and thence the boundary between the respective possessions on the said
continent of America shall be formed by the line of the said degree of
longitude in its extension as far as the frozen sea."
"Article II.
" The strip of the north-west coast belonging to Russia, from the Portland
Channel up to the point of intersection of the 139th degree of west longitude
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(meridian of Greenwich), shall not have in width, upon the Continent, moi
than 10 marine leagues measured from the shore of the sea.
There the Tribunal will observe that the mountains are not mentioned •
all, but it is proposed there shall be a belt on the coast which is to be of
more than 10 marine leagues' width, and measured from the shore ot the t
That, of course, is a proposal of a totally different kind from what is embodied
in the idea of taking the mountains as a guide; with that single exception ot a
point with resard to the line from which the 10 marine leagues is to be
measured, it will make an enormous difference in the extent of territory.; _ the
line indicated on the map of the United States, as showing the territory obtained
by them, is really a return to the principle of discarding the mountains, and
taking a belt of a certain width to be measured from the sea.
Then the Hlrd Article makes provision :—

«Article III.
ft It is understood :
" 1. That within the possessions of the two Powers, as they are described
in the preceding Articles, and specially up to the line of 59 degrees 30 minute**
north latitude, but not beyond, their respective vessels and those of their
subjects, for the space of ten years from the 5th (17th) April, 1824, shall
reciprocally enjoy the liberty of visiting without hindrance the gulfs, haven-*,
and creeks in the parts of the islands and coast not already occupied by either
Russian or British establishments, and to fish and trade with the natives of the
country."
Then there is a provision against landing at any spot where there may be
an establishment of the other Power, a provision against trading in " spirituous
liquors, in fire-arms, swords, bayonets, gunpowder," and so on ; a provision for
the free navigation of the rivers by the subjects of His Britannic Majesty on
the strip of coast described by Article II. Then Sir Charles Bagot refers to
that I Contre-Projet" at p. 92 of the Appendix, and goes on thus :—
" The differences between this 'Contre-Projet' and the ' P r o j e t ' which I
had given in are, in many respects, unimportant, consisting either in unnecessary changes in the expressions, or in the ord f the Art ides, or in other
minor points, none of which, as I have reas
o think, !•vould have been
tenaciously adhered to, and of which some mi
have beer i safely admitted.
But there are three points upon which the diffe
es appear to be almost, if
not altogether, irreconcilable.
" These points are :—
H i l l t 0 t h e ° P e n i n g / ° r ever to the commerce of British subjects of the
port of Novo-Archangelsk.
" 2 . As to the liberty to be granted to British subjects to navigate and
trade for ever along the coast of the ' lisière ' which it is proposed to cede to
luissia from the Portland Channel to the 60th degree of north latitude and the
islands adjacent.
" 3. As to the liberty to be given reciprocally to each Power to visit for
a term of years, the other parts of the north-west coasts of America."
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says :—
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" In closing yesterday the Cc nferenci
chance of negotiation was, for the presei
my duty to remind the Russian Pierupo
assumed by Russia in the Pacific, which he had he
simplest and least unpleasant manner by mixing it '
of other points, remained, by the breaking 0 off
unretracted; and that my Government would pro
upon that part of the question, some arrangement m

ntered into.'

That marked the termination of this fourth stage of these negotiations, and
the reasons why Russia broke oil on that point are stated no°t only in the
despatch of Sir Charles Bagot, but they are also stated in a very important
despatch to Count Nesselrode, which is dated the 4th September, and will be
found in the same Appendix, beginning on p. 96. The translation begins on
p. 103. It is the despatch which is addressed to Count Lieven, who° represented Russia, and passing over the initial portion of the despatch, I call the
attention of the Tribunal to the passage which begins a little above the middle
of p. 104. He had referred to the draft of the Convention, which he said was
far from meeting the expectations of Russia.
O You have read it rapidly, M. le Comte, but in order that you may form
a better estimate of it I send you a copy."
That copy is set out on p. 100, and there are in the opposite column, the.
second column, annotations by Count Nesselrode, to which I shall refer
presently.
1 1 have made in some marginal notes " [these are the marginal notes set
out in these pages, pp. 100-3 ] " . . . some remarks as to minor points,
and I reserve to myself the duty of making, in this despatch, the most
important observations, those concerning clauses which it is utterly impossible
for us to accept :—
"• They are three in number :—
1 1 . Liberty to English subjects to hunt, to fish, and to trade with the
natives of the country, perpetually, on the whole of that part of the coast which
constitutes the subject of the discussion, and which extends from 59 degrees of
north latitude to 54 degrees 40 minutes.
12. Liberty to English subjects to hunt, to fish, and to trade with the
natives of the country for ten years on another part of our coasts and islands,
from 59 degress north latitude to Behring Strait.
" 3. The permanent opening of the port of Sitka or Novo-Archangelsk.
" As to the first : The draft of Convention of the Cabinet of London does
' not express itself with perfect precision upon this Article, and it was only
through our oral conversations with Sir Charles Bagot that we learned that
England demanded the right to hunt, to fish, and to trade, for ever, in that
part of the dominion of Russia ; but those explanations were so positive that
they left us in no doubt as to the wishes of the British Cabinet.
" I n order to know whether we had no reason to be surprised at it, and
the
whether it is possible for us to grant it, it suffices to read ag,
ove and,
hand, the passage from Mr. Canning's Memorandum which I cited above,
on the other hand, to glance at our Convention with the United £
" T h e Chief Secretary of State of His Britannic Majesty h ; decla edto
you officially and in writing that England would ask of t
5. No
privileges similar to those which we might grant to ot er Po
ited
United States is the only Power to which we have ever •
) of the
Apri
wdiich we have guaranteed to her by the Convention
present year are to last only ten years.
id
he
| We would, therefore, satisfy the demands which Eu
presented to us by guaranteeing the same privileges to her i<
of time. Besides, how could we consent to grant to British s
of this kind, which we have just refused to American subje
I
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subjects—and we cannot repeat this too often- -have
establishments or their commercial operations as far
The evidence of the latest maps published m
fact. If the Hudson Bay and the North-West Comps
coast, it is only within the last three years
is their
have constantly frequented these waters, and
given rise to the discussions which we are lab<
be possible for us, after this, even if our mtere:
ten years (only) what we would give for ever t
I refer to that only as showing how pi
minds of the negotiators at that time the Amerrican Trea
n which I
provisions, and they emphasise the co
ollowed, c
certain points the American Treaty
deliberately departed from.
a forn
" W e have been willing to suppose that,
peacefu
possession, a long occupation of the principal pi
tion of the sources of revenue and wealth pi
question, Russia's rights of sovereignty to the 5
-mtly, <
might be the subject of a doubt. We have, co
the'54 degrees 40 minutes, and, to prevent any
this point, we have permitted one of the Powers with wl
tion to share for ten years, on the whole extent of the c
have been disputed, the profits of hunting, fishing,
natives.
rant them
" We offer the same advantages to England ; but t
,y, only to
would be to obtain the recognition of our rights of sovere
hereafter
the exercise of them. It would be consenting to pos
name what we now possess in fact.
ts, and we
" The English Ministry will be struck by these argu:
;vious dec]
to believe that" it will then'bring back to the terms of "its
trd to cor
the demands contained in its draft of Convention with
privileges."
There again reference is made to the limit which is
Treaty of 54 degrees 40 minutes.
As to 2—that is, liberty to English subjects to hi
from 59 degrees of north latitude to Behring Straits, the
" Besides the right to hunt, to fish, and to trade fc
the north-west coast which would belong to us from 54
north latitude to 59 degrees, the Cabinet of St. Jam
meaning which Sir Charles Bagot attached to its propo
same right for ten years on the coast and islands exten
to Behring Strait.
'* Here we will again cite the Memorandum which 3
ssed
to you, M. le Comte, under date of May 29th. It is ther
and
would demand the fiee use of all the rivers which mi-tot <
belonging to Russia, and of all the seas, straits, bays,
within her dominions. . . . A few lines further down'th
Uhief Secretary of State adds that he considers it Î
agreed upon that Russia will withdraw all the exclusive
set up in the Ukase of 182! with respect to the n a v r â t
the North Pacific Ocean. When we compa i t tese two dem and
Inch follow
each other so closely, and which, so to sper
xplain and cc nVf léte each other
with each other, it is difficult to find anyt
navigation of the waters and seas bathing t
Ru
P1
Now, we
have always shown ourselves ready to guar;
this freedom
vigation].
" Orders differing from the tenour'of th
vase of 4th of Se
iber (16 th),
1821, were sent to our cruisers at the very I
ing of the ne iati(
ms, and we
would willingly engage, by formal stipulatio
o allow foreign fesse Is hereafter
to navigate the whole extent of the Nor
Pacific Oceai
hindrance, confining the exercise of our ig]its of maritiii, with out let or
ne jur sdiction to
the distance of 2 marine leagues from oui
ablishments a nd our coasts, up

u

" \
59
to and including Behring Strait, as the draft Convention si
sCabi
of St. James proposes ; but as to huntino*, fishing and
with
natives of the country, we cannot avoid makincr an importan
" Russia's rights of sovereignty over the "north-west cc
59 degrees of north latitude, "have been di
Hen
degree and the parallel which would form our : ou the
to offer special advantages to the Powers with which we were in dispi
granted to the Americans for ten years the right to fish, to hunt, and
with the natives of the country, and we will make the same cone
favour of the subjects of His Britannic Majesty ; but it must be well ui
>d
that this concession will only comprise the space enclosed betweer1 1 -ttitucl e
59 degrees and the southern boundary of our territory—to wit
54 degrees 40 minutes, for to the north of the 59th degree His Ir aperi al
Majesty^* rights of sovereignty have never been questioned, not oi-dy in l
official document, but in none of the articles which the English and .Americ.in
newspapers have published on this subject."
There 54 degrees 40 minutes is referred to in dealing with the question of
England. I submit that when the passage is taken in connection with all the
surrounding negotiations, and looked at in the language of the Treaty, it is
quite clear that the 54 degrees 40 minutes there mentioned as indicating the
southern part of the Russian dominions would be toe southern point and
reach, approximately the limit of the southern point of Prince of Wales
Island.
I If any weight is attached to such a decisive fact as this, will it be asked
that we shall place the disputed and the undisputed territory on the same
footing ; that we shall submit to the same sacrifices for both ; that we shall
arouse the just alarm of our American Company, and that by throwing open
for ten years the hunting, the fishing, aud the trade with ihe natives of the
country, we shall expose to total ruin establishments which are increasing in
number every day, in regions which belong to us by every title that can be
conferred by a first discovery, an immediate anel actual occupation of more
than a century, and a peaceful possession against which no Power has ever
protesteel ? Assuredly, in this part of her dominions, Russia has certainly the
right to be guided in the enactment of her commercial relations only by her
own needs and her own convenience. She has certainly the right there to reap
freely all the profits of the hunting and fishing, and, provided she respects and
observes the general principles of the laws governing the mutual relations of
nations, she is at perfect liberty to adopt there all such measures as she may
deem useful or necessary.
" For these reasons she cannot consent to permit there the competition of
foreign traders, hunters, or fishermen ; but, while prohibiting trading, hunting,
and fishing, she will by no means prohibit navigation, and she will confine the
exercise of her maritime jurisdiction to 2 marine leagues from her coasts and
her islands."
The third part of this despatch relates to the opening of the port
of Sitka. I do not think it is necessary I should trouble the Tribunal by
reading that now ; the draft Convention which the British Government have
transmitted, and to which Count Nesselrode refers in his despatch, was annotated
by him, and these annotations will be found at pp. 101-103 in the British Case
Appendix. But there, is one paragraph to which I ought to call special
attention. It occurs at p. 101, as explaining* the Russian attitude. It is
opposite Article III, near the bottom of p. 101, and it runs thus :—
" Dans le premier paragraphe de cet Article, comme dans l'Article II, nous
avons supprimé toute mention des montagnes qui suivent les sinuosités de la
côte. Elle devenait inutile du moment où l'on fixait en lieues marines, la
largeur de la lisière de terre ferme qui appartiendrait à la Russie."
There, he says, in terms that Russia, by the last proposal of theirs
reference is there made, had discarded the mountains altogether, and h a d p
posed instead of mountains to set up the principle of the belt often-itory :
exceeding a certain number of marine leagues of width from the coast, There
could not have been a clearer explanation of that proposal, and h e p r nciple
I 2
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- which Russia then sought to hi
enunciated or brought into si
ultimately adopted in the Trea
That brings the fourth sta
on the question of the privilegi
subjects by Russia.
We now arrive at the fiftl
these negotiations, which open
to Mr. Stratford Canning by M
in the Treaty early next ye!
with Count Nesselrode and M.
settled by adopting certain v
Articles were copied from the
of Russia with the United Stat
lends emphasis to the fact that
Now, instructicms were se
Mr. Canning to Mr. Stratfor
p. 112 of the British Case App
the draft Convention which Mr
the views which he wished te
Mr. Stratford Canning to an
p. 112, and begin at p. 113, th
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cannot be held as matter of ix
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" Perhaps the simplest course after all
,11 will
will be
be to
to substitute,
substitute, for all that
part of the ' Projet ' and ' Co nter-Pi •ojet 1' which relates to mari
Article
and to navigation, the first twe
' the Convention alreaeb
by the Court of St. Petersburg 1 with
s United States of Ame
order iu which they stand in that (
'* Russia cannot mean
the United Spates of Americ
ve to '
withholels from us, nor to
anything that she has c
give to the United States.
I The uniformity of stipulations inx par
pa:ri materia gives clearness
it that footing of equality between the
to both arrangements, and will tions
establish
several contracting parties which it is most desirable should exist between
three Powers whose interests come so nearly in contact with each other in a
part of the globe in which no other Power is concerned.
" This, therefore, is what I am to instruct you to propose at once to the
Russian Minister, as cutting short an otherwise inconvenient discussion.
I This expedient will dispose of Article I of the ' Projet,' and of
Articles V and VI of the " Contre-Projet.' "
The "projet" there referred to—it will be convenient if I give the
reference—is on p. 87 ; the " contre-projet" is on p. 95.
" The next Articles relate to the territorial demarcation, and upon them I
have only to make the following observations :
" The Russian Plenipotentiaries propose to withdraw entirely the limit of
the lisière on the coast, which they were themselves the first to propose viz
the summit of the mountains which run parallel to the coast and which appear

according to the Map, to follow all its sinuosities, and to substitute generally
that which we only suggested as a corrective of their first proposition.
" We cannot agree to this change. It is quite obvious that the boundary
of mountains, where they exist, is the most natural and effectual boundary.
The inconvenience against which we wished to guard was that which you know
and can thoroughly explain to the Plenipotentiaries to have existed on the
other side of the American Continent, when mountains laid down in a map as
in a certain given position, and assumed in faith of the accuracy of that map
as a boundary between the possessions of England and the United States turned
out to be quite differently situated, a discovery which has given rise to the
most perplexing discussions. Should the maps be no more accurate as to the
western than as to the eastern mountains, we might be assigning to Russia
immense tracts of inland territory where we only intended to give and she
only intended to ask a strip of sea coast.
I To avoid the chance of this inconvenience we propose to qualify the
general proposition, ' that the mountains should be the boundary, with the
condition if those mountains should not be found to extend beyond 10 leagues
from the coast.' The Russian Plenipotentiaries now propose to take the
distance invariably as the rule. But we cannot consent to this change. The
mountains, as I have said, are a more eligible boundary than any imaginary
line of demarcation, and this being their own original proposition, the Russian
Plenipotentiaries cannot reasonably refuse to adhere to it.
I Where the mountains are the boundary, we are content to take the
summit instead of the ' seaward base ' as the line of demarcation.
" I omitted in my last instructions to Sir Charles Bagot (though I had
signified to Count Lieven) that I intended to require a small extension of the
line of demarcation from the point where the lisière on the coast terminates in
latitude 59 degrees to the northward. The extension required is from
139 degrees to 141 degrees west longitude."
Now, the history of this question of the mountains is rather curious. The
mountains, as the boundary of the lisière, were first proposed by Russia. Then
England suggested, as a corrective, not more than 10 marine leagues, in case the
mountains receded further from the coast than that distance. Then Russia
proposed to throw over the mountains and take the qualification as the rule,—
the belt of 10 marine leagues. Then England insists upon the mountains, and
the mountains are adopted, with the qualification substantially as first proposed
by England, and which is embodied in the Treaty. Now, alternating as before,
the United States, who have acceded to the rights of Russia in substance,
claim to revert to that proposal which was made by Russia, as very clearly
explained by Count Nesselrode in his annotation on Mr. Canning's draft
Convention at p. 101 of the British Case Appendix, declared the mountains to
be the lisière only, with the very important modification that they claim that
at no point should it be nearer to tidal water or salt water than 10 marine
leagues. Then Mr, Canning goes on : " With regard to the port of Sitka "
I need not trouble you about that.
I We are content also to assign the period of ten years for the reciprocal
liberty of access and commerce with each other's territories, which stipulation
may be best stated precisely in the terms of Article IV of the American
Convention.
" These, I think, are the only points in which alterations are required by
Russia, and we have no other to propose.
" A ' projet,'such as it will stand according to the observations of ^
despatch, is enclosed, which you will understand as furn' ' ed to you as a guide
precise form
for the drawing up of the Convention, but not as p r —
ur discretion as to any alte.
of w ord
itterin
uctio
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f thes(
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Then Article IV deals with the navigation ; Article V with the rhtot for
ten years of the vessels of the two Powers to frequent without anyhindrance
the inland seas, gulfs, havens, and creeks in the case mentioned in Article III,
feu- the purposes of fishery and commerce with the natives of the country!
With reference to one contention which has been put forward as to the meaning
_ of Article VII, which represents the limitations of the Treaty with regard to
trade, and this Article V, it may not be unimportant to observe withregard
to Article H I of this draft, and Article V referring to the coast mentioned in
Article III, that Article I I I does not begin by saying anything about the
north-west coast of America at all; it begins by simply referring to the
continent and the islands of the continent of the north-west, and then it proceeds to deal with the coast on which the "lisière" was to be granted.
| Then I need not read what relates to Sitka and the supplementary
Articles. That draft was altered in the handwriting of M. Matusevich,
a Russian official, and for the purpose of the alterations it is much, more convenient to take the French version of Mr. Canning's " Projet " as it appears in the
handwriting • of the Secretary at pp. 121-123. At p, 126 you will see the
nature of the alterations which M. Matusevich proposed. He proposed to
break up Article I I I as proposed by Mr. Canning into several Articles.
He confined Article I I I in his draft to'dealing with the question of how tho
line was to run from its commencement to the Portland Canal, and from the
head of that canal northwards, and the qualifications which had' been-inserted
as provisos by Mr. Canning, appear severally in a subsequent article, and the
Tribunal will observe that the expression to which. I adverted in Mr. Canning's
draft is a somewhat curious one about the line going along past the channel
calleel the Portland. Channel till it reaches the coast of the mainland at the 56th
degree of north latitude. As corrected by M. Matusevich at p. 126 in his
draft of the Illrd Article, the Tribunal will observe that he makes that
passage run thus :—
" Jusqu'à l'endroit où. cette passe se termine dans l'intérieur de la terre
ferme au ô6nie degré de latitude nord."
He corrects that inaccurate form of expression which had been employed
in Mr. Canning's draft in the manner I have just indicated. And then Article
IV contains the provisos anel qualifications which had been inserted in
Article III. The Tribunal will observe that in Mr. Canning's draft the
provision as to the Prince of Wales Island belonging entirely to Russia, which
was put in the form of a parenthesis in the early part of Article III, is removed
from Article III by M. Matusevich and appears -as the first clause in
Article IV.
" I l est entendu 1e, que Tile dite 'Prince of Wales' appartienelra tout
entière à la Russie." Then the second branch of Article IV is the proviso of
Article III that the "lisière" of coast mentioned above, which is to belong to
this same Power and to ascend from the parallel 56 north latitude to the point
of intersection at 141. west longitude, should have as limit the crests of the
mountains as has been said above.
. " Mais que partout où la distance entre la crête des' montagnes et la mer
se trouverait de plus de dix lieues marines, la limite de cette même lisière sera
forme'e par une ligne parallèle aux sinuosités de la, côte, et qui ne pourra
jamais s'éloigner de la mer que de dix lieues marines."
Then the provision as to establishments not being formed by the subjects
of either Power within the limits of the other is embodied in Article V, so that
Article I I I is really broken up in that way by M. Matusevich with the
correction to which I have allueled.
Then Article v of Mr. Canning's draft appears as Article Vil of
M. Matusevich, and I do not think there are any other alterations to which, at
present at all events, I need call attention.
;
E l l i
Then Mr. Stratford Canning writes to Mr. George Canning on the 1/Wi
February a despatch announcing what he had done, and the conclusion arrived
at which appears at p. 130. He says that he has admitted certain alterations,
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much about the geography of that region; we do not know how
far up or down the mountains may recede. They might make a
great bay running back a long way into the interior; we cannot
leave that to chance; this is not a game of chance; we are settling the
boundaries of a territory on a basis which appears to be most fair and which
must be defended accordingly. While we take the mountains as the boundary
we have this one proviso that if they recede in the way indicated then the line
is not to recede with them." With reference to that point I submit to the
Tribunal t h a t t h e contention put forward on behalf of the United States that no
mountains exist satisfying the description of the Treaty will really make of the
Treaty an absolute nullity. I shall have to refer to this point in connection
with the mountains, or to put it broadly I ask the Tribunal to advert to the
fact that unless there are mountains this Treaty really cannot be worked at all.
The existence of a 10 league line is not a provision that you are to have
recourse to if -there are no mountains at all. The whole terms of the Treaty
show that you must first find your mountains, and the 10 marine league line is
a qualification upon the mountains in case they recede to a point beyond that
distance from the coast.
Now it may be convenient—I am entirely in the hands of the Tribunal
upon that poini—to call attention to the variations made in the Treaty from
the final draft submitted by Mr. Canning. I have had them all taken out, and
I can call attention to them ; but if the Tribunal prefer to rest satisfied with
the general indication that I have given for that purpose I shall not occupy
time by going over them. I have marked in upon the draft Convention transmitted by Mr. Canning, the Treaty itself, the points upon which they varied,
and if the Tribunal considers it convenient 1 am prepared very shortly, as
rapidly as possible, to indicate them.
The PRESIDENT : Really, you had better adopt your own course,
Mr. Attorney ; but, speaking for myself, I think you have indicated with
perfect clearness j^our argument upon this part of the Case. But if you like
to put it in a written document you can do so by handing it in.
Sir ROBERT FINLAY : After all, it is merely a question of writing in in
red ink on the document from one point to another the points of variation,
and I think it would be better that I should economize time by not eloing that
just now. I t can be referred to any time, and I think, broadly speaking, it
will be found that the indications I ventured to give in dealing with
M. Matusevich's alterations represent in substance the variations between the
Treaty and the final draft transmitted by Mr. Canning.
I have now concluded what I had to say with regard to the negotiations
regarded as a whole, and I now proceed to deal with the specific questions
which the Tribunal has to answer. I have already pointed out that the Treaty
of Arbitration is framed in a very peculiar way and in a very special way.
I t does not empower the Tribunal to fix the line of boundary, and further
than that it does not empower the Tribunal to fix the line of coast which the
Treaty contemplates, although no doubt the answer to some of the questions
may render it necessary for the. Tribunal to arrive at a conclusion on that
point. The specific questions which have to be answered fall, I think,
into two «-roups. The first four questions may, I think, be conveniently
dealt withas one group, and the fifth, sixth, and seventh form another group.
The first four relate to the point of commencement of the line, the identity of
the Portland Channel mentioned in the Treaty, the course to be taken by the
line from the head of the Portland Channel to the 56th parallel. That is the
form of grouping which, I think, may conveniently be dealt with in the first
instance, and dealt with to some extent, at all events, as presenting features
which render the observations made, common to more than one of these
questions The form of the fifth and sixth questions relating to the " lisière "
is somewhat involved, and will require very close attention. The seventh
question is perfectly simple, and relates to the identity of the hue of mountains,
but 1 think I had better reserve my observations as to the precise meaning and
effect of questions 5 and G till I can deal with that part of the subject, and I
propose now following the order which 1 indicated yesterday morning todeal with questions 1, 2, 2>, and 4. The first question may be dismissed almost
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at once The point of commencement is the southernmost point •* ^jfÇf. *£
Wales Island. I think both sides are really agreed upon that point, i n e tffitis»
gffi 10,1903. 0 a g e w i n b e found m p 4 6 .__
" There are two southern points on this land shown on the chart-r-Capê
Chacon and Cape Muzon—both within the limits of longitude, and both yery
near the latitude mentioned in the clause. And, indeed, there is also on -Bean
Island—a small island lying close on the west side of Cape Chacon—a point
called Cape Nunez, the latitude of which is now ascertained to be below . . . .
That word "below" should be "between":, that is a mistake; it Is
corrected afterwards in the Counter Case—between instead of below—". . . .
those of the two capes, Chacon and Muzon. This island ïnay be treated as a
discrepancy, and need not be separately noticed hereafter." The text says :
"The island may be treated as a discrepancy." That should be a "dependency that need" not be separately noticed hereafter." Then a little further
down, " Cape Chacon is, in fact, on Prince of Wales Island, thé great island of
the archipelago, and later, formally distinguished by that name ; v
Muzon, though represented, as from a distance it appeared to Van
on a peninsula of that same island, is, in truth, on a sepa~ Ate isl mil
adjoining.
" Thus, Cape Chacon is the most southerly point of Prince f Wal es Is
as now known, and is the point in this sense answering the c
it might be from one point of view rather more favourable
than Cape Muzon.
" But Great Britain concedes that it sufficiently appears 1 it Cat e l l
the more southerly point, fulfils the essential conditions of the Tfeaty, and
should be held to be the point of departure."
Although Cape Muzon is on'a separate island close by, that island may be
treated as a dependency of Prince of Wales Island. We do not seek to say you
are to go to Cape Chacon because it happens to be on Prince of Wales Island,
but for this purpose we agree that the Cape Muzon, which is the southerly point,
although on a separate island, should be treateel as a start-in" point. The
United States' Case, on p. 103, gives the same answer :
" The United States, upon the facts established by the evidence herewith
submitted, claims that the questions referred for decision to the Tribunal as
set forth in Article IV of the Treaty, should be answered and decided as hereinafter stated : and it therefore recites such questions and makes specific request
as to each, as follows :—
1. What is intended as the point of commencement of the line 1
The United States requests —
"The Tribunal to answer and decide that Cape Muzon is the noint
nf
F
commencement above mentioned."
So that on. that point there is no discrepancy at all between the enntet
tions on the one side and on the other. It mio-fit be convenient f -til
Tribunal to have the precise latitude of Cape Muzon stated
It is stated in the British Case Appendix, p. 285 According to Mr irtM
it was 54 degrees 39 minutes 50 seconds and a c c o n W t« M g i? ^ uif
United States' Surveyor, it is 54 degrees 39 minutes 4 s l , n f
if ^ N u
is only a difference of 2 seconds between them.
'
' S° a t $ $
The PRESIDENT: What is the reference to Mr. Duffield?
Sir ROBERT FINLAY : In the British Case Appendix, p. 285.
M
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Sir ROBERT FINLAY : I think that both are given here
ThePPESIDENT:Ye,

I beg your pardon.

I see it is a joint report.
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Sir ROBERT FINLAY : I think I may now pass from the first question
and I wish that all the questions in the case could be as easily answered and as'
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Now, Questions 2 and 3 must, I think, be dealt with together and I
propose to state specifically my answer to each, but my observations 'will be
really common to both cases, as they are so very much connected
The
question relates to what is the Portland Channel, and how the line is to be
drawn from the point of commencement to Portland Channel
Now, I submit that the Portland Channel or Portland Canal is really fixed
for this purpose by the narrative of Vancouver, and that when the maps'are
looked at they do not in any degree displace the conclusion which irresistibly
follows from Vancouver's narrative. Now, I ask the Tribunal to turn to the
extracts from Vancouver's narrative in the British Case Appendix, p. 245.
The extra extracts from the narrative of Vancouver begin in the British Case
Appendix on p. 139.
The PRESIDENT : Have you got a copy of one of the original editions
of Vancouver ?
Sir ROBERT FINLAY : I have got the first edition here.
The PRESIDENT : The French ?
Sir ROBERT FINLAY : No, the English—the first edition.
The PRESIDENT : I should like to have it left so that we may look at it
presently. Is the French one accessible ?
Sir ROBERT FINLAY : I have not got that—yes, I understand we
have it.
The PRESIDENT : I do not trouble you now because*! do not want to
interrupt you, but I should like to look at the actual books presently. Do
.not let me interrupt you, Mr. Attorney.
Sir ROBERT FINLAY : I will read from the extracts set out in the British
Case Appendix.
The PRESIDENT : I only wanted to know. I did not want to interrupt
your argument at all, bi*t I wanted to know if we could have the books to
look at at some time or other.
Sir ROBERT FINLAY : Yes, certainly.
The PRESIDENT : They can be left in the room, and we can look at
them at any time.
Sir ROBERT FINLAY : I shall have occasion to refer to certain portions
of this edition with reference to the particular epiestion now under discussion
for the purpose of establishing the fact that the negotiators must have had that
narrative in view.
Now, the extracts from the narrative given upon those pages contain the
whole explanation given by Captain Vancouver of the Observatory Inlet and
the Portland Canah The narrative is a very minute one, and gives a_ very
vivid impression of the extraordinary care that was taken by Vancouver in the
execution of his task. When reading his narrative one could not help feeling
from time to time how Captain Vancouver was devoting himself to the work
in hand, while such very great events were taking place in other parts of the
world in which his brother officers were very actively interested. It is, 1
venture to say, one of the best pieces of work of this.kind ever done, and the
narrative gives one a very vivid idea of the progress of the operations.
Mr. AYLESWORTH. A These
understand, Mr. Attorney 'I
[1060]

extracts are from the first edition, I
K
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Sir ROBERT FINLAY : The edition of 1798.
Mr. AYLESWORTH : That is. the first.
Sir ROBERT FINLAY : The second edition was in 1801.
Mr. AYLESWORTH : Yes.
Sir ROBERT FINLAY. Now, it might be convenient, before I read any
of these extracts, that I should just state the general course which he took. He
entered from the south by a passage which is called^ Browns Passage
The Tribunal will turn to the atlas accompanying the H g e . ° ]
the United States. It is. rather easier to handle than the ±JrnisJi
atlas, which is a very big one—Map 4. What Vancouver says is this :
About 54 degrees 20 minutes north latitude, or 54 degrees 30 minutes,
is a passage which is marked as Brown's Passage, to the south of the Dundas
Island, and then he passed through that into Chatham Sound, and then he
went up from the sea, up the inlet—the larger of the two inlets. He worked
up to the very head of the Observatory Jnlet, passing the place where his
party remained for some time, which is marked Salmon Cove. It is very
near the head. He got right up to the head of the Observatory Inlet,
and then he returned down to the point which is marked as Point Ramsden.
He then proceeded up the channel between Point Ramsden and the island
immediately to the south Pearse Islaud ; he went right up to the head
of Portland Channel or Portland Canal, and then he came down to the sea
following the Portland Canal to the north of Pearse Island, passing what is
known as Wales Island. Then he turned up. He left the Channel there for
the purpose of going up round the Island, which is a sort of bight, and when
he came back he passed to the north of Sitklan and the Kanaghunut Islands.
reaching again the > open sea. That was his course, and in order to see what
he meant when he spoke of Observatory Inlet, and what he meant when he
spoke of Portland -Canal, it is necessary to advert to one or two passages in
his narrative specifically. Now I had better first pick out two passages which
bring the thing to a point, and then I will refer again, if necessary, to the
narrative in detail. At p. 145, towards the bottom of the page, occurs
this sentence :—
" In the forenoon we reached that arm of the sea whose examination had
occupied our time from the 27th of the preceding to the 2nd of this month.
The distance from its entrance to its source is about 70 miles, which, in honour
of the noble family of Bentinck, I named Portland's Canal."
Now, on reference to the narrative it will be found that the examination
which lasted from the 27th July to the 2nd August, was of the Portland Canal
as we say it is designated in the Treaty. It is Portland Canal running down to
the sea to the north of Pearse Island, as we designated it—and Kanaghunut
Island. He does say that, and I will demonstrate that presently by reading it
b
more in detail :—
" The distance from its entrance to its source is about 70 miles, which in
honour of the noble family of Bentinck, I named Portland's Canal."
There is a mistake of 10 miles in the length, and that, no doubt proceeds
from an error to that extent in the latitude taken at the head of thé ch inn el
Ihe latitude taken at the head of the channel, as reference to his charts w u l t w
if_that is necessary, in detail was 55 degrees 45 minutes, instead of 55 demees
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it should be 55 degrees 55 minutes, and 55 degrees 45 minutes also appears on . Sir E. Fiulny.
the map. Now, that is merely with regard to the Portland Canal. With
regard to the Observatory Inlet the passage occurs at p. 146, near the bottom Sept. 1G, 1903.
of the page, "Monday 19, Tuesday 20," occurs in the margin. " A want of
.wind and the flood-tide prevented our weighing until 9 the following morning
when, with the ebb-tide, we again proceeded, but did not reach the entrance of
Observatory Inlet until 2 o'clock in the morning of the 20th, a distance of not
more than 13 leagues from Salmon Cove." That is almost exactly the distance
from Salmon Cove down to tbe entrance of Observatory Inlet opening into the
open sea.
Mr. AYLESWORTH : You mean the entrance opposite Point Wales ?
The PRESIDENT: Yes, opposite Wales Island; the next
shows it.

passage

Sir ROBERT F I N L A Y : " T h e west point of Observatory inlet I dis-'
tinguished by calling it Point Wales, after my much esteemed friend
Mr. Wales, of Christ's Hospital, to whose kind instruction in the early part of
my life I am indebted for that information which has enabled me to traverse
and delineate these lonely regions." It will be found that in some despatches
which passed some time ago between the United States and Great Britain there
was some confusion between this island—Wales Island—the point of which he
named Point Wales, after an old teacher, and the other island, Prince of Wales
' Island, which is selected as supplying the starting point of the commencement
of the line; and it will be found that in one despatch addressed to the
Government of Great Britain with regard to this, Portland Canal is supported
by taking as Prince of Wales Island this AVales Island of which Point Wales
was named after Vancouver's old teacher, as stated. That is by the way, and
that is now conceded.
The PRESIDENT : That was a mistake of Mr. Bayard's.
Sir ROBERT FINLAY : That was a mistake, undoubtedly.
The PRESIDENT : The American Case does not reproduce that.
Sir ROBERT FINLAY : That is set right, and we are now all agreed that
the island is Prince of Wales Island, and that point has no bearing whatever
on the question of what is the Portland Canal.
The PRESIDENT : This gentleman was a Christ's Hospital man, a President of Christ's Hospital. That was why it was called Wales Island, because
he -was connected with Christ's Hospital, with which Vancouver, I believe, was
connected also.
Sir ROBERT FINLAY : And it was to him Vancouver was indebted for
the ability to make this survey.
Now, as I understand it, the contention on the other side is that what is
meant in the Treaty by the Portland Canal is what Vancouver, in the
passage I have just been referring to, calls the entrance of Observatory
Inlet, and it is contended, as I understand it by the United States, that the
lower part of Observatory Inlet, below Point Ramsden, forms the lower part
of the Portland Canal, that you then turn on the left hand at Port Ramsden,
and follow the channel until you get to what on all hands is admitted to
be Portland Canal running away up to the north to near the 56th degree of
latitude. Now, if that had been Vancouver's Portland Canal, instead of its
exoldration taking him, as he says, from the 27th July to the 2nd August, the
exploration would have taken him only the 21st and 22nd July, and from the
27th to the 30th July, because the 21st and 22nd July were devoted to the
exploration of the lower part of the end of Observatory Inlet up to Point
Ramsden, and from the 27th July to the 30th July he was engaged in exploring
the upper part of Portland Canal from Point Ramsden to near latitude
56 elegrees. Instead of that he says the exploration took him from the
27th July to the 2nd August.
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The PRESIDENT: That only takes you up to Point Maskelyne—that
J
. passage.
Sir ROBERT F I N L A Y : Yes. "This passage, after the commander of
the Butterworth, I named Brown s Passage." That is the narrative.
The P R E S I D E N T : I see; that is it. Sir ROBERT FINLAY : Then he gives the bearings :—
" Mr. Whidbey was despatched in the laexamination of the continental shore towan * cutter to recomn
opening. In this pursuit I purposed to follow 1: the above n o r t h s
t with the vessels."
Then he anchored near Stephen's Island- then hp r1k*««*ÎW»fi *l
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Just in passing I would call attention to the habit Captain Vancouver had
of naming the points-as he passed them.
j-o the north of this island we had a distinct view of the ocean to the w
ward through a spacious channel that appeared free from interruption ; and by
sunset we entered the arm, up which we expected to find this extensive inland
navigation. To its south-east point of entrance I gave the name of Point
Maskelyne, after the astronomer royal. It is situated in latitude 14 dearees
4 2 | minutes, and longitude 229 degrees 45 minutes."
The longitude is taken the other way. Vancouver had been approachm*»
from that side, and so his longitude in his narrative is given eastward ; in his
chart it is given at the top, westward ; at the bottom, eastward.
| And off it lie two rocky islets, and to the south of it a small island ©lose
to the shore."
The situation of Point Maskelyne admits of no dispute whatever. It is
marked at the extremity of that long* point of land which runs out at tlie
southern entrance of Observatory Inlet.
I The apparent extent of this inlet did not answer my expectations from
the description that had been given of it. Its entrance is not more than
2 | miles across, and this, at the distance of a few miles, seemed to be materially
contracted."
Then I think I may pass on to the paragraph in the middle of the
page :—
| From Point Maskelyne the two clusters of low rocks and breakers before
noticed—"
He noticed the rocks lying in certain directions, and he points out the
objection that they may constitute to the navigation of the inlet.
"Monday, 22nd. We found oUr station the next morning to be off the
north-west part of an island lying near the eastern shore, and further up the
inlet than those in the sloop had yet been ; no information from them could
therefore be any longer of use.
The PRESIDENT : Would you tell us, Mr. Attorney, why you want
pp. 140 and 141 ? These refer to Observatory Inlet, as I understand.
Sir ROBERT FINLAY : I want them for the purpose of showing that he
distinguishes between the two.
The PRESIDENT : I only want to understand your point. I follow.
This is only to show that he first went up right to the top of Observatory
Inlet.
Sir ROBERT F I N L A Y : That of course I desire to show, but then I want
the effect of that coupled with the statement that he makes as to his return to
the inlet.
The P R E S I D E N T : I follow you entirely. It was only minute description I perfectly follow your point, that he went up Observatory Inlet, that he
named it, and that he said it came to the sea between Wales and Point
Maskelyne.
Sir ROBERT FINLAY : Yes.
The P R E S I D E N T : That he went up Portland Canal and he brought that
down to the sea, and I wanted to know_ whether that is the purpose for which
you are reading these passages. That is all.
Sir ROBERT FINLAY : That is the purpose.
The PRESIDENT ; I follow your argument closely.

Sir E. Fiai*
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Sir E. Finlay.

Sir ROBERT FINLAY : Of course it is not a very grateful task to read
all these matters, but I think that point is very important.

Sept. 16, 1903.

The PRESIDENT : All we wanted to know is the purpose for which you
are reading this.
Sir ROBERT FINLAY: The point is very important. I must endeavour
to establish the proposition by reference to the details. I think your l ^ r a s n i p
will appreciate that very often the attempt to abridge really leads to j r e a t e i
consumption of time, but I will pass over what seems immaterial as rapidly as
possible.
The P R E S I D E N T : My desire was only that I might see the purpose for
which you were reading them.
Sir ROBERT FINLAY : I quite follow you. And, of course, the dates
are very important in reference to the identification which he gives by
time.
The PRESIDENT : Certainly.
i

Sir ROBERT FINLAY :
" This made me regret that we had not one or two vessels of 30 or 40 tons
burthen, calculated as weU for rowing as for sailing, to assist us in this
intricate investigation, by which means much despatch would have been given
to our survey, and our labours would have been carried on with much less
danger and hardship than we had constantly endured.
" I intended to proceed up this inlet, until I should see sufficient employment for two boat parties, which I was convinced the surrounding region
would soon afford, as also to seek a convenient situation where the vessels
might remain ; and whilst this service was executing, to embrace the opportunity for making such astronomical observations as might be procured, and
which were become necessary for correcting our survey, and ascertaining with
precision the situation of the several parts of the broken region, through
which we had passed in the vessels and in the boats from Restoration Cove to
this inlet. Pursuant to this determination we weighed about seven in the
morning, anel the ' Prince le Boo ' returned to the ' Butterworth.'
" At our anchorage, lying from Point Maskelyne N. 24 E. distant 6 miles,
the width of the inlet wa3 scarcely half a league. On the western shore a
small opening appeared to branch off in different directions. North of the
island the breadth of the inlet increased again to about 2 or 3 miles
trending N. 39 E.
Then here is the heading.
[•'Passes branch, leading north-westerly into the channel which was
examined later."]
That is the channel which joins Portland Canal.
" In pursuing this line about 4 miles—"
That is still going up Observatory Inlet.
I —we passed the south point of an opening on the eastern shore 2 milp«
wide appearing to divide itself into several arms; but the western s W
seemed to be compact, from the opening opposite the anchorage until we
arrived abreast of an opening, about two miles wide at its eiitrance o ! to!
western shore, seemingly divided into two or three branches takino o %Sw*
a b o u t N . 1 8 W The observed latitude at this t i V S ^ S ^ h ^ S i
longitude 230 degrees 3 minutes. The branch of the inlet we° were I v L a t n was not of greater width, nor did it annear lik^lv m h J L ™ !
navigating
than that to the westwkrd of | ^ M f S
ThsTadeT u S e S
which to consider as the main branch."
uncertain
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*' This made it uncertain which to consider is the main branch. Four
other openings had been passed on the eastern shore, whose extent had'not yet
been ascertained; and although I was much inclined to follow the northwesterly branch, yet I was apprehensive that by so doing we might be led too far
from the continent, and by that means cause additional labour and loss of time.
Our route was, for this reason, continued to the north-north-east, and another
division of the inlet stretching to the eastward was soon discovered.'"
themi

Then he refers to certain inquiries that he made.

I think I must read

: —

" In the event of a convenient situation being found in this branch, I
intended to stop the vessels there, and made the ' Chatham's ' signal, who had
preceded us during the forenoon, to steer for the eastern opening and
shortened sail for the purpose of sending a boat before us to sound, 'whilst
we lay to to wait the boat's return, a few of the natives visited the ship m five or
six canoes ; they brought ^ little to dispose of, yet appeared to be anxious that
we should remain in their neighbourhood. Several inquiries were made for
Ewen Nass—"
That was the name given to the great water, apparently.
in the previous page, near the top of p. 140 :—

It is explained

I The word ' Ewen ' we understood to signify great or powerful, as ' Ewen
Smoket,' a great chief; but the word ' N a s s ' was completely unknown to
Mr. Brown and all of his party.''
" Several inquiries were made for Ewen Nass, but these people seemed
to be totally ignorant of the phrase, until it had been repeated several times
and we had pointed in various directions ; " and so on.
" At 3 o'clock the cutter returned, with a very unfavourable account of
the place, so far as their examination had gone, especially on the northern side
of the opening, from whence a shallow flat extended some distance, on which
there was not more than from 1 to 3 fathoms water. The latter depth
suddenly increased to 30, and at the distance of a cable's length from the
edge of the bank to 50 and 60 fathoms. This shallow flat made the communication with the shore very unpleasant, and appeared to be continued all round.
To those in the cutter the opening seemed to be nothing more than a deep
bay with very shallow water, excepting in its north-east part, where a branch
from which the muddy water flowed, seemed to extend into the country.
Across this branch they had also sounded, and found shallow water. As it did
not, from this report, seem likely to answer our purpose, we proceeded round
its north point of entrance, and again made sail up the inlet, which, beyond
this bay, was in general about half a league wide.
| The shores on both sides were nearly straight and compact ; in this
pursuit our progress was greatly retarded by a counter-tide, or undertow, and
notwithstanding that we had a fresh gale from the south-east, the strength of
this repellino* current was such, that the wind had no influence whatever,
though in other situations the vessel with such a gale would have gone five or
six knots per hour. On this occasion the ship became totally unmanageable ;
the wind was sometimes ahead, at others astern, abroadside, and in every other
direction, and we were drifting from side to side in the most unpleasant
situation imaginable for two hours and a half, when the force of the wind
prevailing, we advanced slowly up the inlet until about eleven at night. The
distance of its shores had now again increased, and the country became less
elevated. A small cove was discovered on the eastern shore, where we
anchored in 30 fathoms water."
Then Tuesday, the 23rd; Mr. Whidbey was sent in quest of a more
convenient situation. He returned having examined two or three coves ; one
not more than a mile from their actual station afforded good anchorage,
with every other convenience that they required. Here they anchored in 31
to 35 fathoms water.
.
" In the afternoon the tents, observatory, chronometers, and instruments
were sent on shore, under the directions of Mr. Whidbey, and Mr. Johnstone
in the I Chatham's ' cutter, accompanied by Mr. Barrie in the ' Discovery s small
cutter, and supplied with 10 days' provisions, departed for the purpose of
[1060]
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recommencing the survey of the continental shore northward from Point
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Maskelyne."
That is the point that he had passed. Then the next heading is :—
[" Beginning of boat examination of the inlet from Salmon Cove northerly, •
and return to Salmon Cove."] •
That is the point I mentioned which he selects as determining the distance
from it to the mouth of the Observatory Inlet.
" The account I had received of this famous inlet from Mr. Brown inducing me to undertake the principal examination of it myself, the ' Discovery's ' yawl and launch were equipped with supplies for a fortnight, being
as much ' as they could possibly stow ; Lieutenant Swaine was directed to
attend me in the latter, and Mr. Puget, with Mr. Menzies, accompanied me in
the yawl. The appearance of the country on the western side of this inlet
left me little doubt of its being the continent ; and we departed in full expectation that, during this excursion, we should finally determine the realities of
the discoveries attributed to the labours of Admiral de Fonte."
Then Chapter V is headed : " A n Exten sive Boat E:
Nautical
Attacked by the Natives—As ronomical ar d
3d. Th
Their cou -se was first di
On Wednesday, the 24th, they started.
sland
to
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v
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| About 8 in the evening we reached the
we took up our abode for the night. The land o
thus traced was, comparatively speaking, low, v<
suddenly
" Thursday, 25th July.—At 4 o'clock the r
again, with thick, cloudy weather, attended with s
Our course was directed up the branch that appe
the inlet, through a narrow passage," and so on.
This is still Observatory Inlet. He describes
how he got up to the head :—" Friday, 26th. The
western shore of the inlet, towards the ships, wh
Then the heading is : " Returned from Salmon Cc
westerly." That is the branch around Point'Ram
Channel.

had
:eded

\ hopes that he had, and
t daylight we n rsued the
i leading to

" I now entertained no doubt of this being the continental shore, and it
was equally evident to me that it extended itself far up that branch which we
had passed in the afternoon of the 22nd, leading to the north-north-west.
Having therefore determineel to prosecute my researches in that quarter, our
stock of provisions was recruited, and, after dining on board, we recommenced
our examination along the western shore of the inlet, and rested for the night
in a small cove about 12 miles to the southward of the ships. The afternoon
and night were very rainy and unpleasant, but early the next morning we set
out, with fair weather, and, having a rapid tide in our favour, soon reached the
east point of entrance into the north-north-west branch, which, after
Mr. Ramsden, the optician, I called Point Ramsden."
Then he gives the latitude and longitude. That is Saturday, the 27th July,
and that fixes the date when he begins the exploration which extended on
to the 2nd August, and relates to the Portland Canal. Then there is a lon«*
account of the weather. We come to p. 339 :—
" We continued to the north-north-east without meeting any interruption
pr break in the shores until about 8 in the evening, when we arrived at a
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point on the western shore situated in latitude 55 degrees Î6 minutes, lon<ntude 230 degrees 8 minutes. Near this point we rested for the night. ' From
hence the arm took a direction N. 15 W., continuing in general about the
same width. Between us and the opposite shore was a small island nearly in
mid-channel.
" F r o m hence it took a more northerly direction, and then trended a little
to the eastward of north, where by 10 in the forenoon of the following day it
was found to terminate in low marshy land, in latitude 55 ^degrees
45 minutes,_longitude 230 degrees 6 minutes. The shores of this inlet were
nearly straight, and in general little more than a mile asunder, composed
mostly of high rocky cliffs, covered with pine trees to 'a considerable height;
but the more interior country was a compact boely of high barren mountains
covered with snow, As we pursued this branch, salmon in great plenty w^ere
leaping in all directions. Seals and sc»a otters were also seen in great numbers,
even where the water was nearly fresh, and which was the case upwards of
20 miles from its termination."
Then, he says :—
" Mortified with having devoted so much time to so little purpose, we
made the best of our way back."
Then, Tuesday, the 30th July :—•
ft At noon I observed the latitude to be 55 degrees 42 minutes
Wednesday, the 31st July: the night was mild and pleasant, but a thick fog
the next morning not only obscured the surrounding shores, but prevented
our departure until 8 o'clock. . . . . . . We directed our examination along the
western or continental shore to the south-south-west in a continuation of the
branch we had seen on the morning of the 27th."
He describes the shores.
Tuesday, the 30th July :—

I ought to have read that passage opposite

" At noon I observed the latitude to be 55 degrees 42 minutes ; from
whence to our reaching the western shore, near where we had entered this
branch, occupied our time until late in the evening of the 30th, when we
brought to in a small cove behind an island about half a league from us, and not
far from the place where we had met the ungracious natives on the preceding
Saturday."
Then, Wednesday, the 31st July :—
" We directed our examination along the western, or continental shore, to
' the south-south west in a continuation of the branch we had seen on the
morning of the 27th."
He describes t h e shores, and gives the latitude :—
" On the western shore, about half a league to the southward of. this
station, we entered a small opening, not more than a cable's length in width,
stretching to the northward ; up this we had made a little progress, when the
launch which had preceded us, and had reached its extremity, was met on her
return," and so on.
Then he describes their starting to return by the way which he had come,
and the difficulties that the flood-tide interposed.
Then the top of p. 144 :—
" Having again reached the arm leading to the south south-west, we
proceeded in°that direction, and passed two small rocky islets, about a mile to
the south of the last-mentioned small arm. Finding the mam channel now
regularly decreasing to half a mile in width, and having a strong southerly
breeze, we did not proceed more than 3 miles before we rested lor the night.
Then opposite p. 343 :—
» From the place at which we had slept this channel took ^direction
S. 42 W., about a league and a half to a point in latitude 54 degrees 48 minutes,
h À
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Sept. 16, 1903. a mile in breadth, having in it several islets and rocks, i n c
of keeping'the continental shore on board, we pursued this, ana lens m
westerly channel, whose width had increased to about a mile, a ™
™
appeared to be much broken, as if admitting several passages to the s
the north end of this narrow channel we came to a larger one e*
N. 35 E. and-S. 35 W. The former first attracted }Our notice ; tms
was found to end in.latitude 54 degrees 55\ minutes.
And so on. He describes pursuing the examination of the contin
south-westerly direction : —
" Which brought us by the evening to its end in that direction in latitude
54 degrees 4 8 | minutes, longitude 229 degrees 31 £ minutes. l<rom r. ;nce the
channel extended to the south-south-east and met that winch we hac quitted
in the morning, making the land which formed the western shore ot to s narrow
channel, and that before us to the eastward an island, about ten
circuit."
That is, encircling that island which I
account just now of his voyage.
It is called Fillmore Island in the larger l

sd :

Then Friday, the 2nd August—and th
bringing him to the mouth of Portland Canal :" In the morning of the 2nd we set o
labyrinth of small islets and rocks, along the
now a winding course to the south-west and w<
of the canal to be much broken, through whici
That passage—well, it is variously marl :ed.
between Sitklan Island and Wales Island.

It is the r

Mr. TURNER : Is it not marked " Tongass Pa
Sir ROBERT FINLAY: It is marked «Tor
the charts. The expression " T
as relating to the passage which is
rth
Islands, and which is nearer Tongass Passage. I only
circumstance for the purpose of avoiding confusion. What
Passage " in many of the charts, and which is the passage he
passage running in the direction stated in the sentence
between Sitklan Island and Wales Island. The text reads : i Through which was
ocean."

id to the
"Tongass
*ed to, is a
just read,

passage leading south-south-east towards the

That exactly describes the passage to which my attention has iust been
called :—
" W e passed this in the hope of finding a more northern
1 westerly
communication, in which we were not elisappointed, as the cha
1 we were
then pursuing was soon found to communicate also with the sea
land to the south of us one or more islands."
That must have been Sitklan and Kanaghunut Islands • " Fro l the
north-west point of this land, situated in latitude 54 degrees 45 I
mtes,
longitude 229 degrees 28 minutes, the Pacific was evidently seen
between N. 88 W and S. 81 W. Off the point, at a little distance
from the mainland, was an island about half a mile from us • ihn
opposite or continental shore, lying north-east, not quite half a mile distant
Between this and the westernmost land in sight, the shores appeared to be
much divided with small rocky islets and breakers in most direction
1™e?
% a n d t h e c o n t i nental shore our way was directe
JS.26 degrees W. ; at the distance of two miles we passed a W e ë
village on the north point of a small cove, which point may also beeoiv
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as the south-east point of entrance into a narrow arm taking nearly a north
direction ; half a league to the northward of this point the eastern shore
formed three small bays or coves, with four or five islets before them*"
Then he took the latitude and longitude. The inlet " . . . took a
direction about N. 8 degrees W. ; the shores became nearly straight and
compact." And so on.
Then he goes up the inlet which is marked Nakat Inlet subsequently 8
the charts, particularly the larger ones which have been more recently
compiled, and I need not trouble the Tribunal with what he did there, nor
with his subsequent explorations further to the north until he returned on the
14th of August to the mouth of Portland Canal. Now, that is at the
bottom of p. 145 :—
| Our course was directed from hence across the south-east entrance of the
Canal de Revilla Gigedo, with a favourable gale, though we were not more fortunate in being able to see round us than when we passed the same region on the
4th ; for immediately after noon the weather became extremely thick and hazy,
with intervals of fog ; and towards the evening a very heavy swell rolled from
the south-west and broke upon the shores with great violence, and with every
other appearance of an approaching storm. Before dark, howeyer, we reached
the cove that had afforded us shelter under similar circumstances on the
evening of the 3rd."
I read that merely as identifying the spot.
The PRESIDENT : The way he went back ?
Sir ROBERT FINLAY : Yes.
| Here we rested for the night, which was more temperate than we had
reason to expect, and early on the following morning we again bent our way
towards the vessels.
" In the forenoon we reached that arm of the sea whose examination had
occupied our time from the 27th of the preceding to the 2nd of this month.
The distance from its entrance to it source is about 70 niiles, which, in
honour of the noble family of Bentinck, I named Portland's Canal."
Mr. TURNER : You are wrong there, Sir Robert. He might have reached
either the small narrow channel through which he passed into the ocean or
the larger channel called Tongass Passage, which he noticed on the same
morning that he passed into the ocean. Now, as he passed both of those on that
morning, which cove did he refer to and identify as the mouth of that passage
which you say he called Portland Channel ?
Sir ROBERT FINLAY : Yes, but I submit that where he says " we
reached the cove "—he reached it on Wednesday, the 14th, before dark.
| We reached the cove that had afforded us shelter under similar circumstances
on the evening of the 3rd." That is, on the mainland.
Mr. T U R N E R : That is where he goes to Cape Fox, only 2 miles from Portland Channel ?
Sir ROBERT FINLAY : Yes, quite right, sir, then rested there for the
night :—
" In the forenoon we reached that arm of the sea whose examination had
occupied our time from the 27th of the preceding to the 2nd of this
month."
Well,—
I The distance from its entrance to its source is about 70 miles;'*
Mr. LODGE : Both oi these descriptions would apply to both of those
. mouths—both of those openings into the ocean from this channel.
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•ROBERT F I N L A Y : Yes ; ' but you would observ
his left side, bu
1 that he passed Tongass Passage leaving it
3
' that channel leading to the south-south-east.

•hat he says

Mr. TURNER : He spoke of it, however as J ^ ^ J j ^ ^ ^ S
and says in order to keep in touch with the c o f l ^ n t a l ^ s ^ J \ ^ X c h he
the hope of finding a more northerly and westerly passage in wh ch he
not disappointed, but that would not indicate much, or the particular
which he considered the true mouth of this channel.
fixed in this way.
Sir ROBERT FINLAY : Well, I submit tin
That in the passage opposite, Friday the 2nd August
—he says this :—
the 2nd we set out early, and passed througl
" I n the morning c nd rocks along the continental shore; this tak
labyrinth of small islets
, showed the south-easter]
the
ich was a passage leadihj
south-south-east towards the ocean."
n must, I
Well, that passage leading south-south-east towards t
ind Wales
think, be what is often marked Tongass Passage—between
Islands.
Mr. TURNER: No. The later maps show it to be much the larger
channel and much the most open.
Sir ROBERT FINLAY : Yes.
Mr. TURNER: The other being small and tortuous.
Sir ROBERT FINLAY : Yes.
Mr, TURNER : But now, inasmuch as Vancouver must have passed both
of these openings on the morning of thé I5th, when returning to his ship, what
is there to indicate which one of them he meant ?
Sir ROBERT FINLAY : There is this, Sir.
explore that passage—Tongass.
Mr. TURNER: No.
the ocean.

I submit that he did not

He did not explore i t ; he could see through it to

Sir ROBERT FINLAY : But he did not explore it. He says expressly :—
" We passed this in the hope of -finding a more northerly and westerly communication, in which we were not disappointed, as the channel we were l&en
pursuing was soon found to communicate also with the sea> making the land to
south of us one or more islands."
And then he gives all these details.
Mr. TURNER : His narrative does not say that he did not so because he
considered that the more important of the two channels but because he wanted
to keep in communication with "the continental shore. '
Sir ROBERT FINLAY : Yes, but then the question -is this
Sir, that on the 14th August he says :—
question is tnis.

I submit
1 submit,

" I n the forenoon we reached that arm of the sea whose examination hn.l
occupied our time from the 27th of the preceding to the 2nd of t S s ^ S h »
Mr. 'AYLESWORTH-: He got back where he had been befoto.
Sir ROBERT F I N L A Y : He got back where he hnrl h*« WM
Ncw
whether Tongass Passage be larger
or s m a U e i - f i ^ i ^
^ n
'
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oumaei i c^re&ay it is- larger—Captain
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Vancouver did not explore it ; he says expressly that he passed it by in the
hopes of finding another channel to the ocean, and in that hone He MVA ho
was not disappointed. Now I submit that it is absolutely impossible to
suppose that when Captam Vancouver says that " o n the Wednesday, the
14th of -xuguhD,
An (rust ue
he lcdLcncu
reached biiciL
that dim
arm oi
of ine
the seawnose
seawhrwe examination
PviminnH™ Jiad
l,„^ occupied
««
•T
xtLiiui
our time from the 27th of the preceding to the 2nd of this month," he was
referring to that Tongass Passage between Wales Island and Sitklan Island
which he had not examined, which he had passed by, which he had neglected
for another channel which he thought would communicate with the ocean, a
hope in which he says he was not disappointed. Whatever the merits of thoso
respective passages be in the matter of size and navigability
Mr. TURNER : The later maps of that country indicate that it was not
it to the sea from where he was.
Sir ROBERT FINLAY : But Captain Vancouver would not talk of having
examined Tongass Passage if he had merely looked down one end of it. I
mean Captain Vancouver, an explorer, would go down. When he examined the
passage, he sounded, he observed the coasts, and he took observations which
are incompatible with the idea that his examination consisted merely of looking
down a passage.
Mr. TURNER : He was speaking in a large sense of the passage which he
had examined from the 27th July to the 2nd August, being from the head to
the mouth. I do not understand him as meaning that he confined himself to
every foot of the water that he had examined. I do not want to interrupt you,
Sir Robert.
Sir ROBERT FINLAY' : On the contrary, I am really very much obliged
to you for directing my attention to the point.
Mr. TURNER : It is an obscure thing in the narrative which it might be
well to look into.
Mr. AYLESWORTH : One would think from his language that he could
not have seen the length of it, because he says it is leading towards the
Sir ROBERT FINLAY : Now, may I hand up this, which shows in a convenient way extracts from the various maps ? This is the United States' Coast
Survey of 1822 in the corner.
(Map handed in to the Tribunal)
Sir ROBERT F I N L A Y : Now, this is from the United States' Coast
Survey. I call attention to the physical geography as shown there. Now,
taking the course which I have been delineating and following in the narrative
of Captain Vancouver, who is coming down this channel, which, on this chart,
is called Pearse Canal. Well, he comes down with Pearse Island on his left
hand ; he then passes the inlet between Wales Island and Pearse Island. He
turns up to the right, and to explore that narrow inlet between Fil more
island and the mainfand, goes round Filmore Island, and comes in to rejoin the
channel.
Mr. DICKINSON : Have you got an extra copy of that so that we can
follow you ?
Sir ROBERT FINLAY: Certainly.
The PRESIDENT: Take this copy and we can take it back afterwards.
Sir ROBERT F I N L A Y : I think this is taken from British Case Atlas 35,
"Yes, it is. What I am on will he found in the British Atlas No. 35.
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Pearse Canal in this survey of the United States. He gets past ±ilmore
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Then he comes to this channel which
lies south-south-east. He says that he passed that.
The PRESIDENT : It might be either Tongass Channel or the next one.
Sir ROBERT FINLAY: From the description I think it might be
Tongass.
The PRESIDENT : Very well.
One or the other.

That is what Senator Turner suggests.

Sir ROBERT F I N L A Y : It might be either.
The PRESIDENT : Yes.

They both go roughly south-south-east.

Sir ROBERT FINLAY^ Yes.
The PRESIDENT : They are really parallel.
Sir ROBERT FINLAY - From what he says about it being brol
the southward into one or more islands, I think it is probably Tongas;

L Up tO

The PRESIDENT : I agree, Mr. Attorney.
Sir ROBERT FINLAY : I mean that is not vital to my argument. In
fact, for the purpose that I am now using the map it would be a little better if
I thought it was Lincoln Channel. But he passes by that channel leading
south-south-east, because, he says that he hoped that he would find on the
route upon which they were proceeding roughly westward a communication with
the ocean, and in that hope he says he was not disappointed. And then he
explores minutely and gives particulars of that channel down until he gets to
the open sea—to the open ocean. Now I put it to the Tribunal that it is
absolutely impossible that Captain Vancouver should have spoken of Tongass
Passage or Lincoln Channel as a passage which he had examined, the
examination of which had occupied him a certain time. It is no examination
at all to look down the end of it. This channel would be a good many miles
long.
Mr. AYLESWORTH: It would not seem to be
miles in length.

than

couple

Sir ROBERT FINLAY: The Island of Sitklan is, I believe 2 miles
long, and the passage is quite that length—a little longer—when one takes into
account the opposite shore.
The PRESIDENT : I think, Mr. Attorney, you have made vour point
clear, and it is not of very great importance ; but if you will look at the
passage at p 144 where he describes where he got to when he saw the ocean
a little island which is near the coast situated in 54 degrees 451 minutes and
S° , 2 0 t w n0rfc i 1 "J Ve o, fc ?x? n t ° f t h i s i s l a n d ' t h e P a c i f i c was evidently seen between
N 88 W. and S 81 W. That shows he must have gone down that chaTnd
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Mr. TURNER : There is no doubt he went down that channel.
Sir ROBERT FINLAY: I do not contest that, but the s u c t i o n whirt,
I understood was made to me was this, that although he d X Z
^
Tongass Channel and although he did go down n o i t l . n f ^ . ï
*!
"T 1 1
have spoken of Tongass Channel as &
Œ
wlifoh h e ^ m m e ?
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Mr. TURNER : There is another point ; that would make Vancouver's
Portland Channel lie about the parallel of 54 degrees 40 minutes.
Sir ROBERT FINLAY : Yes, but I was not aware that it had ever been
suggested that the channel which Vancouver named Portland Channel was one
which ran down Tongass Passage and terminated there, and I submit that the
narrative absolutely disproves it because what he says is that he " reached the
arm of the sea whose examination had occupied our time from the 27th
of the preceding to the 2nd of this month."
Well, Tongass Channel he did not examine for the reason that he gives;
and I do appeal to the Tribunal to say that it is perfectly impossible to
suppose that Captain Vancouver referred to Tongass Passage when he
says that he reached the mouth of the channel which he had examined.
There is one point I ought to mention : I am not sure that I correctly heard
Senator Turner's last observation as to the latitude. The mouth of Tongass
Passage is not upon 54 degrees 40 minutes.
Mr. TURNER : I say it is pretty nearly upon that.
Sir ROBERT FINLAY : I t is somewhere to the north of it.
Mr. AYLESWORTH : The southern end of it would be about 54 degrees
40 minutes ?
Sir ROBERT FINLAY: Not quite, Sir.
Mr. AYLESWORTH : 54 degrees 42 minutes or 43 minutes ?
The PRESIDENT : I do not want to divert you, Mr. Attorney, but 1 do
not remember anything in Vancouver that puts any part of Portland Channel
at 54 degrees 40 minutes.
Sir ROBERT FINLAY : No.
The PRESIDENT : I do not remember anything, but there may be.
Sir ROBERT FINLAY : No, but I was dealing entirely, my Lord, with
the observations made by Senator Turner.
Mr. TURNER : There are many expressions indicating that some
negotiators thought that the Portland channel they had in mind was in
54 degrees 40 minutes. I mean that is suggested.
The PRESIDENT : I do not remember them.
Sir ROBERT FINLAY : The suggestion I was dealing with was merely
this. I had not, of course, before had my attention directed to the possibility
of Tongass Passage being selected as the opening of Vancouver's Portland
Canal, but I do point out that the opening of Tongass Passage is not in
54 degrees 40 minutes. It is somewhere to the north of it.
Mr. TURNER : Yes, I think that is so.
Sir ROBERT FINLAY : And I think that the passage that immediately
follows strongly corroborates the observation I was venturing to make. At
the top of p. 146—this is still on Thursday the 15th August—he says :—
" Our provisions being now so nearly exhausted, that we each dined this
day on half-a-pint of peas. We were under the necessity of keeping on our
oars, or under sail, all night ; and about seven in the morning we arrived on
board, much to the satisfaction of all parties, as we had now been almost
entirely confined to the boats for twenty-three days ; in which time we had
traversed upwards of 700 geographical miles without having advanced our
[1060]
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So that by the time that he got to the entrance of Portland Canal to j g

w W h he had followed when he came down. He went straignt nome, aau, x
toink havin- regard to the fact that he and his men were on the very verge of
o v a t i o n we may rely on it that they took the way that they knew home to
toe L T s w ' h o n t spending any further time in exploration until they had got
back to their stores.
Mr TURNER • I did not suggest, Sir Robert, that they returned through
that passage at all. Ï did not mean to suggest that Vancouver had- never passed
through that passage.
Sir ROBERT FINLAY : No, I understood your suggestion to be, sir,
merely that he passed the head of it.
Mr. TURNER : Yes, the head of it.
Sir ROBERT FINLAY: And he might say that, having passed the head
of it, he had examined it.
Mr. TURNER : And being so short—only 2 miles—it might be included
in that bit which he had examined between the 27th of July and the 2nd
August.

fill j

Sir ROBERT FINLAY : I am much obliged, to you, sir; we are quite at
one as to the route that Vancouver followed, and the only point I have to deal
with is the question whether his having, passed the head of Tongass Passage
would lead to his saying that he had examined that passage.
Mr. TURNER : I do not want you to understand that my mind is fixed
upon this proposition. The view merely occurred to me when I was readme
Vancouver's narrative, and I desired to get your views on the subject.
Sir ROBERT FINLAY : I am really extremely obliged to you, sir, for
calling my attention to it. Then we go on, and Chapter VI is headed I am
reading still at p. 146 of the British Appendix ;—
"Quit Observatory Inlet—Proceed to the North-West Description of
Port Stewart—Visited by the natives—Account of two boat excursions.-"
Then, Saturday the 17th:—
|
" The route by which the vessels had advanced to Salmon Cove beinc
infinitely better for them to pursue towards Cape Caamano than the intricate
channel through, which I had passed in the boats, we weighed with the inten
tion of directing our course thus about 6 in the morning but having i sfrm.J
gale from the southward, we made little progress windward
'
|
I By 8 in the evening we had advanced about 7 miles from Salmon
Cove, where we anchored for the night." Then the next morning/Monday the
19 h. ; A want of wind and the flood tide prevented our weiehinf until 9 the
following morning, when, with toe ebb tide, we a^ain proceededhnt A\A t ?
a
f 0bser tory Inlet
2
20
th B
TmCSf of °not
£ft* from
o -Salmon
î l o cCOVP
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f more -than 13 leagues
20th,
a distance
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Now, there we have, I submit, from Vancouver,
are looked at in connection with the details of the m
what has occurred has shown that it was really neci
details of the narrative.
The PRESIDENT: Certainly
Sir ROBERT FINLAY : The ie two pass
en taken ii
with the details of the narrative a id with the
ogy, I subn
demonstration that what Vancouv
the channel running to the north of Kanaghunut, Sitklan, Wales and Pearse
Islands, and that Observatory Inlet, according* to Captain Vancouver, reached
the sea at Port Maskelyne. Î claim to have established these two points.
Now, what is suggested on the other side ? It is said that there is no
evidence that Vancouver's narrative was before the negotiators, and that the
narrative may be rejected—that only the charts are what the negotiators
probably looked at. Now, in the first place, I submit that the probability is
absolutely overwhelming that Vancouver's narrative was not only before the
negotiators but had been most carefully considered by them. This whole
matter of the north-west coast of America had been raised by that Ukase
claiming these extensive jurisdictions.
The P R E S I D E N T : As far as you know, Mr. Attorney, had there been
any other detailed survey of these seas, except Vancouver's, before 1825 ?
Sir ROBERT F I N L A Y : I think not.
The P R E S I D E N T : Detailed survey, I mean ?
Sir ROBERT F I N L A Y : I am told not, my Lord.
The PRESIDENT: Of course, Vancouver's was translated into French,
and was known to be a very great work even at that date.
Sir ROBERT F I N E AY : When I hesitated for a moment in answering
your Lordship's questions I had in my mind the explorations of a Russian
explorer, I think Lisianski, but I am told he had' never been at this spot. He
is referred to somewhere in the negotiations, and he refers to Vancouver as the
authority on this part of the coast.
Mr, LODGE : It would appear that there was a Spanish survey by
Caamano, by whom the Cape was named prior to Vancouver.
Mr. AYLESWORTH: He had been there, but perhaps only as
explorer.

an

Mr. LODGE : It is stated that he made a survey.
Mr. AYLESWORTH : His chart is referred to.
Mr. LODGE : Well, he made a chart.
surveys.

Of course, none of them were

Sir ROBERT FINLAY: No, of course, I do not mean to say that
navigators had not been there before, but that they had not given names to
certain points, for they had.
Mr. LODGE : They had charted it.
Sir ROBERT FINLAY : But I think I may say this without fear of
contradiction that there had been nothing in the nature of a complete survey
or elaborate survey of the coast until Vancouver.
Mr. LODGE : No.
flOSO]
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Sir ROBERT FINLAY : Then Vancouver really filled up what had been
—
"
a gap in the knowledge of this coast. Now, I might almost be content to rest
Sept. 1G, 1903. u - Q I f t h e i n h e r e n t probability that when this subject was being dealt with such
a narrative as Vancouver's, as authority on the subject, was not neglected ; but
I cannot let it rest quite there, because this point is really one ot very great
practical importance. I referred in my opening to the fact that the communication by the Lynn Canal, especially with Yukon, was a very important point
with reference to the value of this territory. That is a most important point.
This point also is of very considerable value, because Port Simpson, which is
just opposite Wales Island, may become a great railway terminus, with a town
about it and works ; a large .station may develop itself there, and it is only
right that an island like Wales Island, which in itself is of no great value,
should be in the hands of the Power which may have this considerable station
at Port Simpson.
The United States' Argument on this point will be found on p. 29 of their
Argument :—
I The contention of the British Case is that " the only canal known by the
name of Portland at the time of the Treaty had been surveyed, charted,
described, and named by Vancouver as Portland Canal, and is so called in the
first edition of his book, but changed in the second edition to Portland Channel.
The variation seems immaterial.
" This contention is based upon the statement in the British Case, p. 50,
that Vancouver's narrative was known to have been before the negotiators. In
view of the fact that Vancouver's narrative is not referred to anywhere in the
negotiations by any of the negotiators, this statement calls for affirmative proof,
but no evidence is offered in its support. On the contrary, it appears in the
negotiations as shown below that Vancouver's narrative was not followed by
the negotiators in the astronomical locations or in the geographical references,
and it further appears that Vancouver's charts rather than his narrative were
the final expression of his conclusions, and were so regarded by the cartographers who followed him."
Now, I think I had better dispose of that point at once - t h e assertion that
Vancouver's charts, rather than his narrative, were the best expression of his
conclusions. If the Tribunal will refer to the advertisement to the first edition
of Vancouver's work, published in 1798, it will be found that it is stated that
the narrative had been revised and compared with the charts by Vancouver
himself up to a certain point. It is at the beginning of the advertisement from
the editor. Captain Vancouver had unfortunately "died before the thing was
quite completed.
The PRESIDENT : Has it got a page ?
Sir ROBERT FINLAY: It has not a page.
advertisement.

It is the first rpage of the
'
°

The PRESIDENT : Yes.
Sir ROBERT FINLAY : It comes just before the list of the prints.
The advertisement from the ".Editor " :—
"As a considerable delay has necessarilv token r,1o™ Î„ +n

ruv

p. 288 of the third and last volume, were printed and Can « b T v
Vancouver
had finished a laborious examination of the impression l ï f IT
with the engraved charts and headlands of lis d i s c o v e r t ft C O r " P a r e d lfc
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of Valparaiso, on his return to England in the year 1795. H e had also
prepared the introduction, and a further part of the journal, as far as p. 408 of
the last volume. The whole, therefore, of the important part of the work,
which comprehends his geographical discoveries and improvements, is now
presented to the public exactly as it would have been had Captain Vancouver
been still living."
So that we have the fact that Captain Vancouver had examined and compared the narrative and the charts. The other point made in this passage,
which I had better dispose of at once also, is the fact that the negotiators did
not follow Vancouver in his astronomical locations. Yet it is perfectly true,
as I said before, that Vancouver in his narrative takes the eastern longitude—
he was coming from that side—but if any of his charts are looked at, it will be
found that they give both.
At the top—I take No. 4 in the United States' Case Atlas, the first map
that happens to lie open before me—at the top the west longitude from
Greenwich is given, and at the bottom the east longitude is given from Greenwich. So that the negotiators had before them both longitudes. Even if they
had not had the map, with that help, I do not think it is a calculation which
would be beyond the power of either Russian or English diplomatists.
Now, it is said in the passage that I have just read that Vancouver's
narrative is not referred to anywhere in the negotiations by any of the
negotiators. Well, I think I can give the Tribunal affirmative evidence that
that narrative was before the negotiators. I shall here touch upon passages
which I have already read in giving a general and connected view of the
negotiations ; but it is absolutely necessary to focus them in this connection.
Baron Tuyll mentions Observatory Inlet in that despatch ; it is set out in the
British Case Appendix at p. 33. A despatch of the 21st October, 1822, very
early in the day, addressed to Count Nesselrode. What he says is this. I
omit the first sentence :—
" But supposing it to be impossible to succeed in extending the frontiers of
Russia much farther toward the south, it seems that it would be indispensable
to have them fixed at least at the 55th degree of north latitude, or, better still,
at the southern point of the archipelago of the Prince of Wales and the Observatory Inlet, which are situated almost under that parallel."
Well of course we know that they are not under the 55 th parallel exactly ;
but Baron Tuyll says : | situés à peu près under that parallel."
Mr. TURNER : You were referring yesterday to Baron Tuyll as being the
Minister to Great Britain. Was he not at that time the accredited Minister to
the United States, and on his way to his post in the United States,?
Sir ROBERT FINLAY : That was a mistake of mine. I thought some .
reference was made to his being in London, and I had hastily assumed that he
was Minister to England. I am obliged for the correction.
Mr. TURNER : Baron Tuyll had nothing to do with the negotiations after
the writing of that letter.
Sir ROBERT FINLAY : No, but Baron Tuyll was the. Russian Minister,
and Baron Tuvll was in communication with Count Nesselrode, and this is
dated from Liverpool, and I think it was probably the fact that it is dated
from England that led me into the error of supposing that he was Minister to
England.
Mr. AYLESWORTH : He was probably on his way.
Sir ROBERT FINLAY : Very likely.
Mr. TURNER : That communication was some three years prior to the
making of the Treaty now under consideration.
Sir ROBERT FINLAY: Oh, certainly; it was at .the inception.

Sir E. Finlay.
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Mr. AYLESWORTH : It is just before the Verona Conference.
g i r E 0 B E R T F I N L A Y : Its importance is this—that it is at the very
inception of the negotiations, and I am glad t o have the opportunity oi caning
attention to the fact that the first stage of the negotiations in October: to.the
22nd of November coincides with the date of this letter. This mat er originated
in the pourparlers between the Duke of Wellington and Counts NesBdrode
and Lieven at Verona; these pourparlers-the details as narrated m the
despatches I gave ye ste r da y- to o l place I October and the 22nd of November
and here on the 21st of October, 1822. We have Baron Tuyll writing to
Count Nesselrode suggesting that the boundary should be fixed at the southern
point of the archipelago of the Prince of Wales and Observatory Inlet, situated
nearly under this parallel of 55 degrees.

[Adjourned for a short time.]
Sir ROBERT FINLAY : I was dealing with the question of the position
of Baron Tuyll and his communication with Count Nesselrode. If reference
is made to p. 39 of the Appendix it will appear what Baron Tuyll's position
was. This is a despatch from Mr. Stratford Canning, who was then, I believe,
the English Minister at Washington, to Mr. George Canning. On the 3rd of
May, 1823, he writes :—
I The Russian Envoy, Baron Tuyll, who arrived here about three weeks
ago, has proposed to the American Government, in the name of his Court, to
send instructions to Mr. Middelton, at St. Petersburgb, for the purpose of
enabling him to negotiate an arrangement of the differences arising out of the
claims asserted by the Emperor of Russia, to an exclusive dominion over the
north-west coast of America and the neighbouring seas as far as the
51st degree of north latitude. The proposal I conceive to be similar to that
which was made by Count Nesselrode to His Majesty's Plenipotentiary at
Verona, relative to the same object, as it affects Great Britain."
I need not read further. My object is only to show that Baron Tuyll
was actively concerned in this matter, and this letter of his was sent to
Count Nesselrode, who was the Russian Foreign Minister at the time, or
Chancellor.
Mr. AYLESWORTH : Mr. Attorney-General, with reference to that letter
that you are referring to on p. 33, is there anything in that letter in its
language which the writer could not have obtained from consulting maps
without Vancouver's narrative ?
°
; Sir ROBERT FINLAY : I think there is this, Sir, that when he suggests
taking » the southern point of the archipelago of the Prince of Wales and the
Observatory Inlet, which are situated almost under that parallel " he must
refer to the mouth of the Observatory Inlet.
The PRESIDENT: But he could get that from the map, Mr. Attorney
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point, and I submit that, in writing that letter, Baron Tuyll no doubt had in
his mind not only the maps, but also the narrative. The essential point to
observe is that he must be referring to the mouth of the Observatory Inlet, a Sept. 16,1903.
mouth opening into the ocean. It could not possibly be a reference to an
interior mouth opening off another inlet. The terms of the letter, I submit
entirely negative any idea of that kind.
Then this proposal with regard to Observatory Inlet was never renewed.
Instead of it the Portland Canal was taken, and taken, as I shall submit
to the Tribunal, for the reason that they desired to deal with the' mainland,
and that the islands which are to the south were to be excluded. '
Now, the next point that I desire to bring forward in this connection,
as showing that the narrative must be taken to have • been before the
negotiators, is the despatch of M. Poletica to Mr. Adams, dated the 28th
of February, 1822. That will be found in the United States Case Appendix,
p. 33. It begins at p. 32. It is a paragraph in the middle of p. 33. It
begins :—
" In 1763 the Russian establishments had already extended as far as the
Island of Kodiak (or Kichtak). In 1778 Ccok found them at Ounalaska, and
some Russian inscriptions at Kodiak. Vancouver saw the Russian establishment in the Bay of Kinai. I n fine, Captains Meares, Portlock, La Peyrouse,
unanimously attest the existence of Russian establishments in these latitudes."
Now, " Kenai " is the Russian name for " Cook's Inlet." It will so appear
if the Russian chart in the British atlas is looked at. It is No. 5.
V

The PRESIDENT : W h a t sheet ?
Sir ROBERT F I N L A Y : No. 5.
The PRESIDENT : In the British atlas ?

Sir ROBERT F I N L A Y : In the British atlas. If your Lprdship will
look at this, you will see an inlet immediately to the east of the Alaska
Peninsula, which is delineated in the Russian characters. I do not pretend
to be able to read them myself, but my friend, Mr. Simon, who, since this Case
began, has added to his great knowledge in other directions some knowledge
of Russian, informs me that the word there is " guba," which means a gulf
or inlet, and is used to designate the mouth of Kenai.
The P R E S I D E N T : I think it is still called the Kenai peninsula 1
Mr. LODGE : Yes ; it is called the Kenai peninsula.
Sir ROBERT F I N L A Y : And the word opposite on the mainland here
apparently ought to be pronounced in the same way, and I think the map
before the Tribunal has the same annotation as mine has, " Guba Kenaiska " is
Cook's Inlet. Now, if the Tribunal will look at volume 3 of Vancouver, first
edition, beginning at p. 140 onwards, it will be found that he gives an account
of Russian settlements and settlers on Cook's Inlet. Cook's Inlet is the name
that he gives it, but it is the same inlet. I need not occupy the ffljQ by
reading the passage. I give the reference. It is from volume 3, first edition,
p. 140 onward.
Mr TURNER • Do you observe, Sir Robert, in Mr. Pelly's Memorandum,
in reply to this it says that M. de Poletica got the information contained in his
letter from Coxe's "Russian History." That is the comment that Mr. Felly,
the Deputy-Governor of Hudson's Bay Company, makes on his letter.
Sir ROBERT F I N L A I V What page are you referring to, Sir?
Mr TURNER : I do not remember ; I have not the books before nre It
is used in the same connection in your Case, I imagine, there ; it is said to be
a Memorandum prepared in reply.

8S
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Sir ROBERT FINLAY : Yes, 1 have got that.
point of the Memorandum you are referring to.

My doubt was as to what

Sept. 16 1903.

Mr. TURNER : It states in that, that M. de Poletica had derived his information from Coxe's " Russian History."
The PRESIDENT: I think the Senator is referring t o t h e top of jp. 26 of
the British Appendix : " See Coxe's ' Account of Russian Discoveries.' "
Sir ROBERT FINLAY: I think the reference must be to p. 27.
The PRESIDENT : Yes, the middle of p. 27.

Quite right.

Sir ROBERT FINLAY : The middle of p. 27. I am going to refer to this
Memorandum. It is the next point I am going to touch upon. I will then
comment upon that point to which the Senator has been good enough to call
my attention.
Mr. TURNER : It is in regard to the Poletica letter, that statement of
Mr. Peliy's.
Sir ROBERT FINLAY : No, but I will deal with the point at once.
p. 27 Mr. Pelly commenting upon this says :—

At

" Ounalaska and Kodiak are both islands unconnected with the northwest coast, but Captain Cook had discovered and taken possession in the name
of His Britannic Majesty of the whole coast," and so on. I think that is a
comment upon paragraph 5 of the extracts from Mr. Poletica's contention :—
" I f the Imperial Government had at the time published the discoveries
made by the Russian navigators after Behring and Tchirikoff, viz., Chodiloff,
SerebrianicofF, Krassilnicoff, Paycoff, Poushcaroff, Lazerifï, Medwedeff, Soivnieff,
Lewasheff, Krimstin, and others, no one could refuse to Russia the right of first
discovery, nor could even any one deny her of first occupation."
"What Mr. Pelly says is this: " O n a reference to Coxe's 'Russian Discoveries ' it is evident that the whole of these expeditions were confined to the
Fox and Aleutian Islands, and from the order in which the names are placed,
it would appear that M. de Poletica took his information from this work." 1
do not know whether I am right that that is the passage to which the Senator
was good enough to call my attention. That sufficiently answers the point
raised by Mr. Turner.
Mr. TURNER : That is the passage I had in my mind.
Sir ROBERT FINLAY: Well, then, that has no relevance to the point
that M. de Poletica speaks of Vancouver having found Russian settlers in Kenai
Bay or Cook's Inlet. That is referring to a totally different head, namely, the
discoveries made by Russian navigators after Behring and Tchirikoff, and what
Mr. Pelly says is that it appears M. de Poletica took his information 'as to these
Russian discoveries, which were confined to the Fox and Aleutian Islands from
Coxe's "Russian Discoveries." I submit it does not affect the point that I was
making with regard to M. Poletica's reference to Vancouver seeinr-* Russian
settlers on the Bay of Kenai. The next paragraph following this 5th parao*raph.
from which I have just read the comment or an extract'is this M Poletica
observes: "That Don José Martinez, in 1789, did not remove the' Russian
colonists from Nootka, and that the Spaniards acknowledged, by the Report of
Captain Malespma, that they had no right beyond Cape Blanc in latitude
42 degrees 50 minutes." The comment on that is : _
latitude
"Neither Cook nor Vancouver mention these settlers. So little did the
Court of Madrid know of settlers at Nootka that in its State paner to
S L w S S f f * m e n t l ° n S t h a t t h e J a r e i n f 0 m e d t h a t E ^ « i a intended forming
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" Russian History," has no reference to the point. The point on which we are is
as to Russian settlers on Kenai Bay seen by Vancouver, because the reference
to Coxe is made solely in connection with the account of Russian discoveries
which M. de Poletica gives in the same order in which they are to be found in
Coxe's narrative.
I do not think that anyone can look through this despatch of
M. de Poletica without seeing the extreme care with which he had worked une
the subject.
The P R E S I D E N T :

Certainly.

Sir ROBERT FINLAY : And, in fact, the attention of Russia had been
prominently called to it by the necessity for dealing with these various Ukases ;
and M de Poletica, while he had consulted Coxe's narrative, had, as I
submit, from the passage which I have just cited, evidently also consulted
Vancouver's narrative, which testifies to the existence of Russian settlers upon
what is now known as Cook's Inlet.
Mr. AYLESWORTH : Was Coxe's earlier than Vancouver ?
Sir ROBERT FINLAY : No ; Coxe's is a mere narrative. I understand
that Coxe himself was not an explorer, but a mere historian or narrator. I am
not familiar with the book myself, but I should infer, from the way it is mentioned, that Coxe's narrative was simply an account of Russian discoveries.
It is mentioned in somewhat similar terms at the top of p. 20 : " See
Coxe's ' Account of Russian Discoveries.'" So that I fancy that Mr. Coxe was
a literary man who gave an account of Russian discoveries.
Mr. AYLESWORTH : I thought if he were earlier than Vancouver he,
of course, could not say what Vancouver had found when he reached Kenai
Bay.
Sir ROBERT FINLAY : I am sorry that I do not know the date of the
writings of Mr. Coxe, but that can be found out I have no doubt. It could
easily be found out. That will be ascertained, and I will mention it to the
Tribunal to-morrow morning—what is the date of Coxe's "Russian Discoveries," what the date of the book is. Now, that establishes that M. de'
Poletica had consulted Vancouver's narrative.
Now, the next point that I desire to make in this connection is, that
Mr. Pelly's Memorandum refers over and over again to Vancouver, and that
Mr. Pelly's Memorandum was in the hands of the English negotiators, so
that, having established that it-was known to the Russian Minister to the United
States, who was writing to Count Nesselrode on this subject, and having established that it was known to M. de Poletica, who represented Russia during the
greater part of these negotiations, I now proceed to show that it was known to
the English negotiators. Now, Mr. Pelly's Memorandum begins at p. 25 of the
Appendix. I have just been referring to it, and the passage is where
Vancouver's narratives are mentioned occur twice. On p. 27, near the top,_he
says Vancouver, commenting upon M. de Poletica's reference to. the Russian
establishment in the Bay of Kenai, says :—
" Vancouver was visited by Russians in Prince William's Sound, which is
in upwards of 60 degrees."
Then, about the middle of the page, in commenting upon the statement
that Don José Martinez in 1789 did not remove the Russian colonists from
Nootka, and so on, Mr. Pelly says :—
"Neither Cook nor Vancouver mention these settlers," and on p. 28,
commenting on the statement " That in 1789 the Spanish packet ' St. Charles
found in the latitude of 48 and 49 a Russian colony of 20 families, which were
the descendants of the companions of Tchirikoff," M. de Poletica says : —
| This establishment, even if authentic that they were the descendants of
Tchirikoff, would be on Nootka, an island, and therefore giving no right ot
to the mainland. It is singular, if they were the descendants of
possessi
N
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TchirikofT, that neither Krusenstern or Kotzebue m e n t i o n n e circumstance
that neither Vancouver or Cook, or any traders have noticed it.

, 1903.

The PRESIDENT : Mr. Attorney, you need not trouble as to Coxe!s book ;
Secretary Root has pointed out that in the book that has been handed to us
the dictionary, it is stated that Mr. Coxe" spent some time in St.
M g |
prior to 1780, and while there specially interested himself
VffimMm
made by the Russians in Asia and America between 1741 and the date of his
writings 7 His results were published in 1780 under the title ' Accoun of the
Russian Discoveries between Asia and America &c
This passed through
several editions, the third appearing at London 1,87, and the fourth m l 803
Two French translations appeared in 1781, and a berman one m 1/So.
It
wuuld seem that substantially it was before Vancouver.
Sir ROBERT F I N L A Y : I am much obliged to your Lordship—a long
time before. Vancouver was published in 1798. Of course, it demonstrates
that the reference in the passage that I cited must be in Vancouver's narrative.
Now, I have just called attention to the three references to Vancouver s
narrative in Mr. Pelly's Memorandum. Now, that Memorandum was sent to
Mr. Canning on September 22nd, and sent on to the Duke of Wellington as
appears in the British Case Appendix, at p. 28. It is the middle of a longish
paragraph near the bottom of p. 28. He refers to certain information given
by Lord Stowell to the Advocate-General, and says :—
" And as in both these opinions much stress is very properly laid upon
the state of actual occupation of the territories claimed by Russia, and the
different periods of time at which they were so occupied. I have obtained
from the Governor of the principal Company of His Majesty's subjects trading
in that part of the world the information which your Grace will find in the
inclosed papers."
That was the information supplied to the Duke of Wellington. Then,
in the British Case Appendix, pp. 34 and 35, it appears that Mr. Canning sent
to Sir Charles Bagot, or intended to send on to Sir Charles Bagot, his despatch
of the oth February, 1823, the instruction addressed to the Duke of Wellington.
That is the despatch of the 5th February, 1823, p. 34. Sir Charles Bagot, it is
true on the 10th February says, at the end of his letter, on that date, p!"35 :—
" I ought to state that in the copy of the instructions given to the Duke of
Wellington by your despatch, No. 6, to his Grace of the 27 th September last,
and which was transmitted to me in your despatch, No. 5, of the 31st December
the opinions of Lord Stowell and of His Majesty's Advocate-General upon the'
subject of this Ukase, and other papers therein referred to, were not inclosed."
But I submit it cannot be doubted that he got them, and reference was
made yesterday several times to several passages in which it incidentallv
appears that he had them, as in the ordinary course of things he must have
had them. Now, I come to the knowledge of the American Minister
Mr. Middleton, and I will cite from a Memorandum which he prepared, dated
the 1st December, 1823, which was for communication to the Russian
Government, and was actually delivered to the Russian Government, in which
a reference is made which must be to Vancouver's narrative. I will <nve the
reference first to Vancouver's narrative, and then show that it was transmitted
to the Russian Government. In* the United States' Appendix, on p. 61 occurs
the passage m question; the Memorandum in question becdns at p 59 beiin«*
an W
N
a despatch from St. Petersburgh on the l i t December; 1821°
Z
I\ M l d d i e t ™ t o M r - A d a r a s - H e says at the beginning of that letter
i O J\-Lr. ./xQaJXTSj p . Ou * —

' ' I have prepared and shall deliver in on the first fit occasion
for His Imperial Majesty s inspection, a confidential memoir on the North-wesJ
question and I now_ forward a copy of it, marked («)." | | the confidential
tTeTeadlnl
" *»***
tâ»WJtti
^
gg P* ^ there is a mo to a
therm

Great men never fear the truth, and wish nothing to be concealed from

91
In p. 61 occurs this passage :—
"Captain Vancouver learned, in 1794, from the Bus
1 he spot, that their most easterly e- tablishment was thn at pc
Uinehin Brook Island (Tchatcha island of the Russians, ! nd Mage
Spaniards, in latitude 60 degrees 25 minutes), where they were es
preceding summer, and that the continent in the vicini y of tha
barren and uninhabited."
" F r o m these facts, incontestably proved by histc deal do
irresistible conclusion follows, which agrees with the declar;
of Ri
1790 ; and it ought to appear definitive that she had no ight to claim
under the title of discovery or of possession on the conth nt east
Behring's Strait about the 60th degree of north latitude."
Now, there is a distinct reference to what Vancouver learned in 1794 from
the Russians themselves upon the spot, and then further down on the same
page, in the paragraph last but two on that page 61 in the United States' Case,
occurs this passage :—
" The two ships wdiich had been seized by Martinez were released bv him
to continue the navigation which they had attempted around the idobe.
^ u ^ t ^ " this voyage the sloop ' Columbia ' anchored, the first in a great "river,
which had been but imperfectly discovered by Quadra, and which Vancouver
was unable to find again, but which is since known under the name of Columbia."
Now occur these two references to Vancouver's narrative, Now, that was
the long memorial intended for presentation to the Russian Government for
His Imperial Majesty's inspection, as stated in the letter on p. 58 of the United
States' Case. That it was actually delivered to Count .Nesselrode on the 17th
December, 1823, is established by the letter of the 5th February, 1824. On
p. 67 of the United States' Case, this again is a letter from Mr. Middleton to
Mr. Adams, and he says this :—
" Sir Charles Bagot not having received any instructions from his Court in
relation to the North-west question up to the middle of December last, 1 was
unwilling to lose any further time, and took occasion (as I informed you in my
last it was my intention to do), from Count Nesselrode having expressed an
opinion to me "qu'il y avoit beaucoup de vague dans toute cette question,'' to
assure him that it was far otherwise, and to request him to receive for his
own and for the Emperor's perusal and Confidential Memorial, of which I
forwarded you the first sketch in my No. 33."
No. 33 is that letter of the 1st of December, 1823, which I have already
referred to, so that that establishes that this Memorandum, from Mr, Middleton
was delivered to the Russian Government, as represented by Count Nesselrode,
on the 17th of December, 1823. The reference to Vancouver in regard to the
Settlement of Port Etches is the third volume of the 1st edition, p. 199. The
next point that I call attention to in thisconnection, as to whether the narrative's were before the negotiators or not, is that which I have already touched
upon yesterday—that the Russian Plenipotentiaries for the first time, in. a
document which is the third enclosure in Sir Charles Bagot's despatch of
17th March, 1824, use the expression "Portland Channel." The reference to
that document is, British Case Appendix, p. 72. Now, I remind the Tribunal
a^ain that the expression that Sir Charles Bagot had used m his communications with them was " Canal de Portland," which is the equivalent of the Portland Canal. All the maps which could have been before the negotiators used
the expression " Portland Canal."
. . . , . , ,
L
, ,
I can verify that by reference to the maps, if
edit
edition of Vancouver, in the French translation
expression " Portland Canal." " Portland Chi ,nnel I
n 1801
md edit
Vancouver'!
aid s
id edit
translation o f l
used this Englis
in French, m
Vancouver, wh
regard to its be
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Sir E. Finlay. with regard to the phraseology that after that the expression Portland Channel
' was introduced in this way by the Russian negotiators. Sometimes it is canal
Sept. 16,1903. s û m e t i m e s c l i a n n e l } b u t â r / c a n n i n g ' s draft Treaty-final draft-speaks of
Portland Channel, and this was followed in the subsequent draft and m the
Treaty itself. Well, if I may add to these proofs I may further mention that
the narrative œ and the maps were published together.
The PRESIDENT : That is what I wanted to know.
Sir ROBERT FINLAY: If your Lordship will look at the first volume of
the edition of 1798 at the end of the advertisement—the advertisement follows
the introduction—will be found lists of plates. A sheet which comes m directly
after the advertisement and before Chapter I on the first page of that sheet is
a list of the plates contained in the first volume with directions to the binder,
and then follows the lists of plates with the pages opposite to which they
appear. Then turning over the leaf on the next page one finds a list of the
plates contained in the folio volume, and that is obviously the Atlas. For
instance take one, No. 7, here. Survey of part of the coast of north-west
America from latitude 51 degrees 45 minutes north, longitude 223 degrees to
latitude 57 degrees, longitude 225 degrees 30 minutes east.
That is
the No. 7 which is 'so often referred to in the _ course of _ the
documents — No. 7 of Vancouver.
lt appears as in the British
Case Atlas, No. 2, in the United States Case Atlas as No. 4,
so that we have it here that there were really two parts of this work, the one
is the quarto with the texts and illustrations—plates ; the other is the folio
volume with the maps. The fact that they were issued together is several
times referred to. I may take a passage from Mr. Bayard's despatch of the
20th of November, 1885, at p. 250 of the Appendix to the British Case.
He speaks of the chart accompanying the narrative of Vancouver.
It is near the bottom of the page. I am not going to deal with
his argument, of course, just now ; that is another matter. I am citing
it for this specific purpose. He says, moreover, the wording of the Convention of 1825 was found to be in complete accord with the features
presented by Vancouver's chart, and especially with ' chart No. 7 in the atlas
accompanying the narrative of his voyage. That is the No. 7 which is represented by the plates in the British and United States Atlases respectively
which I have just mentioned, and Mr. Dall, in his Memorandum inclosed in
that letter of the 19th December, 1888, and which is set out in the United
States Counter-Case Appendix at p. 99, speaks of Vancouver's report and
atlas. He says :—
" In this connection it must be borne in mind," p. 99 I am reading from,
" that Vancouver's charts were at that time, and remained practically up to'
1880, the only charts worthy of consideration, all others being based upon
theinwith but trifling changes, and these not always for the°better. It is
certain as anything can be of which we have not documentary evidence, that
the maps used by the Agents of the Contracting Parties were those of the
French translation of the official edition of Vancouver's report and atlas.
Ihis translation was issued in the same form as the original at Paris in 1799
There are others, but of later date and more or less abridged or modified
m the translation French being the diplomatic language, the French rather
than the original edition would have been used."
I think that requires a little modification, because it is tolerably clear from
the point that I last made, that the Russian negotiators had before them the
second edition, which was English and English alone, because it is toere
they must have found the expression, Portland Channel. I have o-ot here the
second edition, which was published in six volumes-the edition pub ished
m 1801. It is described as a new edition, with corrections illustrated wit
nineteen views and charts, and the charts appear to be in the volume
Mr. TURNER : You still find the charts were not separate and aoart from
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Sir ROBERT FINLAY : With the second edition ?

& Tî. Finlay.

Mr. TURNER : Up to 1825 do you understand that there had been no
publication of the charts separate and apart from the volumes ?

Sept
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Sir ROBERT FINLAY: The charts, I understand it, form the folio
volume.
The PRESIDENT : A separate volume with the first edition ?
Sir ROBERT FINLAY : Yes.
The PRESIDENT : But in the second edition they are in the text.
is what you suggest ?

That

Sir ROBERT F I N L A Y : The second edition appears to give charts in the
text. Whether there was an atlas published also with the second edition I do
not know5> but there are certainly some charts which are in the text of the
second edition.
Mr. TURNER : What I should like to know, Sir Robert, is whether you
have made any investigations whether or no any of these Vancouver charts
were published by any publisher separate and apart from the volumes of the
narrative.
Sir ROBERT FINLAY : They were published along with the volumes of
the narrative.
Mr. TURNER : Undoubtedly they were, but do you know whether they
were published separately from them or not. Have you any knowledge on that
subject ?
Sir ROBERT FINLAY : I cannot tell you, Sir. What we have got is that
there were the three volumes in quarto of the first edition, and that list of plates
at the end of the advertisement to which I have j ust referred says that with
these three volumes there was published a folio volume containing the charts.
I really do not know whether it was possible to buy the charts without the
narrative. I do not know what terms were made by the publisher. It may
have been so or it may net—I really am not in a position to affirm one way
or the other on that subject. There is a very curious incident to which my
friend Mr. Rowlatt has just called my attention in that connection. It is stated
in the advertisement to the second edition, it appears that the copper-plates of
the charts contained in the folio volume were all stolen. It is very short ; it
explains the point to which the Senator has been good enough to direct my
attention ; I had better read the advertisement :—
" The publisher finds it necessary only to state, for the information of this
new edition, that the copper-plates of the charts contained in the folio volume,
which accompanied the first edition, were all stolen, and may therefore be
considered as irrecoverably lost.
I The whole of the views, except the headlands,4*" are retained. The general
chart, and that of the ' N e w Discoveries,' &c.,are re-engraved, and will, it is
conceived, completely satisfy the majority of his readers.
I It must, however, be observed, that the other charts are indispensably
necessary for such as may hereafter navigate those seas. This edition
has received throughout the requisite corrections of the Editor, John
Vancouver, Esq.
I No work has maintained a higher character in the public estimation than
this voyage, and the expense of the quarto edition could alone have prevented
its beinçr universally read.
" The class of the plates has, of course, greatly enhanced the value of the
few copies of the original edition which were not at the time sold. They may,
however, be had until Christinas next, with the folio volume of charts at
1 * These are sis in number and may be had, price 7s."

1
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Twelve Guineas; but should any then remain they will be advanced to
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incident, so that they seem really to have been sold
together y T h a i a p p e a r s to answer the question which the Senator put
t0me

W e l l , I submit all these circumstances when they are t â A f l B k ^
whelming probabilities of the case, tend only to establish
^ P ^ ^ ^
negotiators must be taken to have arranged the terms of their Treaty with
Vancouver's narrative before them.
_
Well what suggestions are made on the other side? One suggestion 1
have already dealt with. It is made in the United States Counter-Case at
p. 10, and is to the effect that the degrees of longitude are given from the west
and not from the east.
I referred to a passage in the Argument where the same point was stated.
It is also stated at p. 10 of the Counter-Case :—
"Furthermore it should be noted that throughout the correspondence
between the negotiators and in the Treaty the astronomical locations are given
in lon-rituile west of Greenwich, while in the narrative of Vancouver the
longitude given is east. On all the English maps referred to in the negotiations
the longitude appears as west of Greenwich."
Well, it appears, as I pointed out on Vancouver's plates, both are given
at the top and at the bottom, and I do not propose to say anything further
upon that point, in which, I submit, there is really nothing.
Then the next point taken is one which is made at p. 9 of the CounterCase and at p. 40 of the United States' Argument. I will read the CounterCase first :—

" Again, in his reply to the observations of the Russian Plenipotentiaries,
Sir Charles Bagot said : ' The head of Portland Channel may be, as there is
reason to believe, the mouth of some river flowing through the midst of the
country occupied by the Hudson Bay Company, and it is, consequently, of
great importance to Great Britain to possess the sovereignty of the two shores
thereof.
" But both of these statements show an ignorance of Vancouver's narrative
of the purpose of the expedition, and of the careful execution of its object.
But as further proof that the British negotiator was unfamiliar with the text of
Vaucouver when he made the above statement with regard to the Portland
Canal, attention is called to the fact that the explorer in his description of his
reconnaissance of that inlet specifically stated that "it was found to terminate
in low marshy land in latitude 55 degrees 45 minutes, longitude 230 decrees
6 minutes."
Then in the Argument, p. 40, the same point was recurred to :
" There is no affirmative to show that the negotiators of the Treaty of
1825 ever had any knowledge of Vancouver's narrative, ' a Voyage of Discovery
to the North Pacific Ocean.' Upon the contrary, there is conclusive evidence
ot the fact that Sir Uharles Bagot, who for the greater period of time carried
on the British negotiations, was ignorant of it, certainly of that Dart of it
r
relating to Portland Canal.
" This statement is borne out by the following :
«Vancouver, in rebutting the idea that Portland Canal was the outlet
of an interior river system, said :—
ouuec
tn t J I T *?*? I * £ * lm0Tf n o r t l i e r * y S e c t i o n , and then trended a little
to the eastward of north where, by ten of the forenoon of the followina
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Then they refer to the point about an stronomical location which I ht
already dealt with :—
" Is it to be presumed " (the argument goes on) " that the negotiators
generally were better informed as to Vancouver's narrative than the experienced
representative of Great Britain, who for some years had been char-Ted with
her interests at St. Petersburgh, and who contradicted Vancouver in* a vital
particular. That the Russian negotiators were either ignorant of, or in conflict
with the narrative as to the latitude of the termination of Portland Canal
which Vancouver had determined to be in latitude 55 degrees 45 minutes, is
established by the British Case (p. 20), where the following averment'is
made: ' I n tods reply to Sir Charles Bagot's amended proposal, the Russian
Plenipotentiaries re-stated their reasons for proposing as the boundary on the
coast of the continent to the south (" sur la côte du continent au sud ") the Portland Canal, the origin of which inland (" dans les terres ") they said was at the
5 G th degree of north latitude, and to the east the chain of mountains which
followed at a very little distance the sinuosities.' The divergence between the
two statements is 15 nautical miles."
Now, the statement of Sir Charles Bagot as to the possibility of Portland
Canal communicating through some river with the territory occupied by the
Hudson's Bay Company is not at all at variance with Vancouver's narrative. It
is perfectly true that Vancouver did not find any such river. It is a very
curious circumstance, I may observe in passing—the Stikine River is not
described in Vancouver's narrative. That is an observation, by the way, as
showing that it was not to be taken that a river could not have existed because
Vancouver did not describe it. There are features, I believe, at the mouth of
the Stikine which may account for Vancouver having passed it by. But as a
matter of fact, Vancouver, the Tribunal will recollect, in the passage from his
narrative which I read an hour ago, speaks of the water being fresh for
20 miles down from the head.
It is perfectly true that he speaks of low marshy land at the head, but
that is not in the least inconsistent with there being some river which might
afford communication between the territories of the Hudson's Bay Company and
Portland Canal. It is one thing to have a great river which will afford* such
a passage in that territory, or from the Pacific to the Atlantic, as Vancouver
was in search of; it is another thing altogether to have a river which will
afford accomodation for the navigation of such craft as would be used by the
Hudson's Bay Company in bringing down their merchandise from the interior to
the coast of the Pacific.
I submit that this observation made on the other side is not one of any
force whatever ; that when Sir Charles Bagot says that it is possible that the
Portland Canal may through a river communicate with the Hudson's Bay
Company, it does not in the least show that he did not know of Vancouver's
narrative. What Vancouver had said was that they terminated in low,
marshy ground, and that for 20 miles down it was fresh water, and Sir Charles
Bagot may very well have Considered that it was a possibility—at all events a
possibility which might be thrown out in the course of diplomatic negotiations
by way of making a point—a possibility that there was that river there. As a
matter of fact, there are two rivers which run into the head of Portland Canal.
I believe they are not very big rivers, but they are there, and they account for
the phenomenon which Vaucouver notes as to the existence of fresh water. _
Now, what Vancouver was really looking for was some great communication between the Atlantic and the Pacific. The gentleman who certainly had
Vancouver's narrative before him, Mr. Pelly, says in the statement at p. 25 of
the Appendix that it is probable that there was such communication. It is m
the despatch of the 25th September, 1822 to Mr. Canning, at p. 24 of the
Appendix to the British Case and in that is enclosed that Memorandum to
which I have so often had occasion to refer. In the third paragraph, on p. 2 J,
he says this :—
" All the considerable rivers which fall into the Pacific Ocean in this
extent of coast have not yet been sufficiently explored to ascertain whether
any of them are navigable with large boats, and have safe harbours at tlieir
discharge into the sea ; the furs procured in that country have therefore been

rB. Finlay.
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br0ught

to England down the Peace River and
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Company's territories. But it is probable that, m such an extent of coast some
p r S 7 communication with the sea will be discovered which would save
expensive transport of goods and furs through, the interior of America
P
Now, the passage'which is relied upon for this purpose in the United
States Counter Case M M as to the purpose of Vancouver s search looking for
rivers and sea communication really relates to his endeavour to get a n a v g b t e
channel from the Pacific Ocean up to the Atlantic. That w / ^ t h e T \ d ^ ™
led to those most valuable researches of Vancouver and if the Tribunal w
look at p. 8 as well as p. 9 of the Counter Case of the United States they will
see reference made to this point, which I will illustrate by reference to the
dedication of Captain Vancouver's work. At p. 8 the Counter Case contains
this passage :—
I The expedition under the command of Captain George Vancouver was
sent out to acquire accurate information as to the existence of; any water
communication ' between toe north-west coast and the British territory on the
opposite side of the continent ' by means of any considerable inlets of the sea,
or even of large rivers.'
" He was instructed especially to survey ' the direction and extent of all
such considerable inlets, whether made by arms of the sea or by the mouths of
large rivers.' And he was informed that ' the discovery of a near communication between any such inlet or strait, and any river running into, or from the
lake of the woods, would be particularly useful.' With fidelity and perseverance Vancouver accomplished the task set before him ; and in the dedication
of his published narrative it is announced that, within the limits of his
researches, there was no 'navigable communication' with the Atlantic sea
board.
I There had existed for many years prior to his voyage the tale of a great
river of North-western America, up which De Fonte wras said to have sailed
60 leagues after passing for 260 leagues through the tortuous channels of a
vast archipelago. This river, known as ' Rio de los Reyes,' was placed by
English geographers in latitude 53 degrees north. For it Vancouver sought."
These passages give an idea of the sort of communication of which
Vancouver was in search—a sort of communication absolutely different from
that river communication which Sir Charles Bagot suggests as possible in the
passage which is so much pressed on behalf of the United States.
Sow, on referring to the dedication of Vancouver's work and to the 3rd
volume at pp. 504 and 505 it will be found that he indicates the nature of toe
communication of which he was in search. The dedication is to the King. It
is a dedication by the editor :—
" Under the auspices of your Majesty, the late indefatigable Captain Cook
had already shown that a southern continent did not exist, and had ascertained
the important fact of the near approximation of the northern shores of Asia to
those of America. To these great discoveries, the exertions of Captain Vancouver will, I trust, be found to have added the complete certainty that withiu
the limits of his researches on the continental shore of North-West America,
no internal sea, or other navigable communication whatever exists, meetino- the
Pacific and Atlantic Oceans."
°
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And in the third volume, at pp. 504 and 505, there is an appendix in the
S L l A • aW o b / e r v a t i o n s apparently by Captain Vancouver himself,
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there is an archipelago composed of innumerable islands and crooked channelsyet the evidence of a navigable river flowing into it is still wanting to prove its
identity ; and as the scrupulous exactness with which our survey of the continental shore has been made within these limits precludes the possibility of
such a river having been passed unnoticed by us as that described to be of
Rio de los Reyes, I remain in full confidence that some credit will hereafter be
given to the testimony resulting from our researches, and that the plain truth
undisguised, with which our labours have been represented, will be -justly
appreciated, in refutation of ancient unsupported traditions.
" I do not, however, mean positively to deny the discoveries of De Fonte.
I only wish to investigate the fact, and to ascertain the truth ; and I am
content with having used my endeavours to prove their improbability as
published to the world. The- broken region which so long occupied our
attention cannot possibly be the Archipelago of St. Lazarus, since the principal
feature by which the identity of that archipelago could be proved is that of a
navigable river for shipping flowing into it, and this certainly does not exist in
that archipelago which has taken us so much time to explain ; hence the
situation cannot be the same, and for that reason I have not affixed the name
of De Fonta, De Fonte or Fuentes to any part of these regions. It is, however,
to be remembered that our geography of the whole coast of North-West
America is not yet complete, and that the French navigators, who have stated
the archipelago of St. Lazarus to be in the 63rd degree of north latitude, may
yet not be in an error.
I The stupendous barrier mountains certainly do not seem to extend in so
lofty and connected a range to the northward of the head of Cook's Inlet, as
to the south-eastward of that station; and it is possible that in this part
the chain of mountains may admit of a communication with the eastern
country, which seems to be almost impracticable further to the southward. In
this conjecture we are somewhat warranted by the similarity observed in the
race of people inhabiting the shores of Hudson's Bay and those to the northward
of North-West America.
I In all the parts of the continent on which we landed we nowhere found
any roads or paths through the woods indicating the Indians on the coast
having any intercourse with the natives of the interior, nor were there any
articles of the Canadians or Hudson's Bay traders found amongst the people
with whom we met on any part of the continent or external sea shores of this
extensive country."
Now, I submit that a reference to these volumes merely shows -that what
Vancouver had been looking for was some great communication such as is there
described, and that nothing whatever can be founded upon the suggestion that
because Sir Charles Bagot said that there might be rivers communicating with
the Hudson's Bay territory opening into the Portland Canal or into the other
inlets south of 56 degrees, he had not read Vancouver's narrative, a fact
which in itself, I need hardly add, is improbable to the last degree. And I
may just add, by way of clinching this matter, that I observe that in the
United States' Argument they refer to the narrative as throwing light upon the
negotiation in one or two passages. At p. 113, in dealing with the question of
the mountains, this sentence occurs :—
" T h e line is still to follow the 'sinuosities of the coast,' from where,
drawn through Portland Channel, it strikes the mainland in latitude 56 degrees,
but ' along the base of the mountains nearest the sea.'"
He does not speak of a mountain chain, but of mountains, and the " base
of the mountains nearest the sea." If this means the "mountains nearest the
sea and not the base nearest the sea, then these mountains were not the chain
referred to by Russia. They could not be, for Vancouver showed in his maps
and his narrative that there were mountains to the seaward of this chain."
Well, of course, I do not desire to say that my opponents are in any way
estopped by that, but it is worth noticing that when a point can be made
they refer to the narrative as showing what they say .could n<~-t
the meaning of the Treaty. And the same thing occurs again at p. 118 ol
peaks
their argument, where at the bottom of the page they speak of those
But
being visible from the waters which had been navigated by Vancouver. I say
after3all this, references to their argument are of subsidiary impor—
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» i Finloy. they are perfectly right in referring to the narrative, and for the reason that I
WM 1003. ^ f ^
w h o l e o f tois matter was dealt with by Mr Dall Mr. Dad^ w a s |
think, director of the Geodetic Department,of the U n i t e d W ^ W l m
is a correct official description-he deals with the whole of this ma tor & OT
passage which was printed in the Appendix to the C o m i t é ^ °f ^
^n™
States" at p. 105. I refer to it for two purposes.
tfh|Mf
â W f f l
Mr Dall recognised that so far as the narrative is concerned it bears out the
British contention. The second is for the purpose of adverting to the Way in
which he seeks to extenuate the narrative by reference to the maps and chart-,
before the negotiators, more particularly Vancouver s charts, in order that 1
may examine those charts and see whether they lend countenance to the contention which Mr. Dall is putting forward.
.
The passage began at the bottom of p. 104 of the Appendix to the
Counter-Case of the United States. This Mémorandum was sent to Mr. Bayard
on the 19th of December, 1888. " A t this point we come across another
difficulty, or rather one which has been suggested very recently. By a carefuf
study of Vancouver's text it is evident that there is on this point a certain
discrepancy between his charts and his text. In reading over his .whole account
of the survey of this inlet and its branches (Vancouver, official English edition,
volii, pp. 329, 330, 331, 334-340, and 371), he seems to have varied a little
in his notions, but his final treatment of Observatory Inlet extends it to Points
Wales and Maskelyne, while in another place he seems to regard it as
beginning at Point Ramsden (cf. op. cit. ii, p. 375). On the other hand, he
treats Portland Inlet as continuing to the sea behind Wales and Pearse Islands.
So that, if the Treaty is to be tried by Vancouver's text, it will result in
giving to Great Britain the above-mentioned islands and some other small
ones."
Now, I do not agree in the suggestion, that Vancouver in his narrative
varied a little in his notions. 1 do not think there is any variation at all, as I
have shown, by going through his narrative. It is certainly true that h e .
extends, as Mr!" Dall says, Observatory Inlet to Points Wales and Maskelyne,
but it is not the case, as elsewhere, that he regards Observatory Inlet as the
beginning of Point Ramsden. One must take the whole narrative together,
and I submit that there is one uniform view which prevails throughout.
He began by exploring Observatory Inlet, which extends from the sea a great
many miles inland, and, secondly, he explored Portland Inlet, coming- down
from that point north of Wales Island. 1 entirely agree in Mr. I)all's "conclusion '• that if the Treaty is to be tried by Vancouver's text, it would result in
giving to Great Britain the above-mentioned islands and some other small
ones." •
Now the way in which Mr. Dall seeks to disprove that deserves all attention, and I shall endeavour to appreciate it by referring to the maps. What he
says is this, that on Vancouver's charts the name of Portland Canal and
Observatory Inlet are not extended southward to the main body of the inlet
south of Point Ramsden. They are attached to thé two notifications extending
northward of which Portland Channel is the longer and most important
This
is especially marked of chart 7, where there is abundance of room for l i ï e n f itij* the names southward if that had been desired by the cartoHrâtiher On top
Other chart, that of the North-West Coast in general (No. 3, French'Eclition)
which is on a very much smaller scale, the names, especially " Entrée de l'Obsei
vatoire,'; do extend some distance south of Point Ramsden ; but when com"
pared with the larger and much more detailed Chart 7, where this is not the
case, the inference by a non-critical observer would be merely that there is not
room for the name on Chart 3 alongside the inlet northward from Poto
Ramsden and- that the extension was merely accidental. At all events the
larger and more detailed chart would be likely to produce the stronoSt
impression on the minds of those examining both, and w e ^ a y b e quite ceitlto
myrewof the education at that time in vogue, that none of thes^gentTemen
were geographers or qualified geographical critics.
a enuenieu

a newly-mapped river the largest and most important ramification is selected to Sh m Fink
bear the river name from its source to the sea, while others are regarded
as
&
tributaries.
Sept. 16, 191
.
" This is the natural view to take, as nobody would mouse out the minutiaa
I of Vancouver's text when they had, as they might justly infer, the resultant of
it m the graphic form of his detailed chart. This view I believe to have been •
, taken by the negotiators, as it certainly has since been taken by the British
Admiralty Office, on its charts (1853) and by everybody else until the present
revival of controversy."
Now the suggestion was one of several which are put forward on behaff
of the United States, and I take it to be this that the name of Portland
Canal denotes, towards the sea, the whole inlet consisting of channels,
one to the north of Pearse Island, the other to the south of Pearse Island, that
these words denoted ; the whole of that is denoted by the term Portland
Channel, and before I proceed to take that hypothesis I would just make this
observation that, if that were established, it would not in the slightest degree
follow that the line was to be drawn to the south of Pearse Island because the
words of the Treaty are that the line to be drawn " le long de la passe." Well
" l e long de la passe," I apprehend, rather indicates going to the side
of the pass than in the middle of it.
I am sensible that
French, is a native language in many parts which are concerned in
this
controversy, and I speak wdth deference, but
I apprehend that when one speaks of " le long de la passe," it corresponds
really to the English expression, " along the pass," and rather suggests going
by the side of it, so that I suggest to the Tribunal that even if this view here
thrown out were to prevail, that you have regard to the pass, that what they
were dealing* with was not the details at this point, but the mainland ; if that
view were to prevail that " le long* de la passe " should be drawn to the north
of Pearse Island.
But I do not for one moment concede the hypothesis which Mr. Dall
there advocates, and I shall proceed to test his observations by reference to
the charts. I may observe before I go to the charts, that in the United States
Argument two passages occur in which they speak of the charts as if they were
in some way in point of authority superior to the narrative. These two
passages occur in the United States' Argument on p. 29 and p. 35. At p. 29 of
the United States' Argument the sentence at the end of the paragraph last but
one on the page they say this :—
" It further appears that Vancouver's charts rather than his narrative
were the final expression of his conclusions, and were so regarded by the
cartographers who followed him."
And on p. 35 at the bottom of the page occurs this passage in the
argument of the United States :—
" I t is hardly necessary to state that Vancouver's maps or charts embody
the final and revised form of his work. In the map in question is the statement that it was ' prepared, under his immediate inspection.' "
Well, I really do not know what authority there is for these statements*
I will at once dispose of them by referring the Tribunal to the first volume—the advertisement. I mentioned it yesterday, but I must_ just refer to it
again in this connection. On the first page of the advertisement from the
editor to the first edition, it is stated that Vancouver had compared it, that is,
that Captain Vancouver had finished a laborious examination of the impression,
and he compared that with the engraved charts of headlands of his discoveries
from the commencement of his survey in 1791 to the conclusion of it at the
port of Valparaiso.
Now, let us look at those charts—the charts and the narrative must be
taken together—and see whether there is anything in the charts which disposes
of the verv clear statement in the narrative. Take first the British Case,
Atlas No. 1. Taking first the large Vancouver No. 1 in the British atlas 1
submit that so far from being inconsistent with the narrative it is absolutely
consistent with it. You have the two channels delineated, perfectly distinct,
[1060]
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oth going to the sea. On the ™ ^ . ^ ^ ^ * ^ ? % & " P o r t l a n d
both
'anal/' and I submit that it is impossible to look at these^wo
Canal" the beginning of which the " P " of * ^ X ^
PX*Canal, I
toe south of toe junction between Observatory Inlet and J o ^ a n d U
^
submit that it is impossible to. look^at the^printing f ^ ^ f t h e whole
regarding Vancouver as having intended to des g a t e by ^ ^ a n a g l i u n u t
of that inlet from, the head down to the sea at the point north oi i v d u ^
Island.
The PRESIDENT : Could one of your juniors hand us that now in the
folio ; not to interrupt you ; in Vancouver it is ?
Mr. AYLESWORTH : In the second edition.
The PRESIDENT : No, I mean in the first edition.
folio of Vancouver ; I thought you had it before you ?

Have you got the

Sir ROBERT FINLAY : It can be got, I have no doubt, my Lord.
The PRESIDENT : I thought it was in the room ; do not trouble.
Sir ROBERT FINLAY : We could send for it to the London Library ; it
will be here to-morrow morning.
The PRESIDENT : Thank you ; I only mention it because you have been
referring to some volumes ; I thought you had them all.
Sir ROBERT F I N L A Y : Then, the words "Observatory Inlet"—the
printing of that begins above the soft of bay or gulf of Observatory Inlet, but
again, I submit theje is nothing there whatever to rebut the idea that the
description " Observatory Inlet " applies to the whole channel down to the sea.
So far from rebutting the narrative I submit that it confirms the very clear conclusion in the narrative upon this point.
Then we come to the British Case Atlas No. 2, and I think there is a
clearer impression of that in the United States' Atlas No. 4. It has come out
a good deal more clearly. This is a little blurred, having been reproduced by
photography.
The PRESIDENT : I shall be glad if you can get that folio for me
to-morrow morning ; because of that blurring which I have noticed, I want
to look at the original print on the map.
Sir ROBERT FINLAY : I will endeavour to get it. No. 4 of the United
States. Now there again " Portland Canal " ; take the printinc** of " Portland
Canal," which is in large capitals, the " P " is just opposite the opening ot
the cross passage between two branches. It is in capitals and there awatn I
submit to the Tribunal that there is nothing in any way to overrule the
conclusion which the text of Vancouver, the statements of Vancouver the
positive statements of Vancouver, as to what he named " Portland Canal "
No one reading this chart with the narrative could possibly arrive at any conconclusion other than that the words " Portland Canal "in the chart designated
the same thing which Vancouver described in the narrative. On the other side
you have got the words "Observatory Inlet," which are printed on the
west side of " Observatory Inlet " and I suppose it is said that that implies
that Vancouver regarded "Observatory Inlet" as only consisting of that and
not consisting of anything else. Well, whatever observation mm*ht bo based
upon that that if it stood alone I submit that it cannot prevail againlt the exnress
statements of Vancouver. When you find one of his charts pointing if taken
alone, to the same conclusion with toe text, when you find that all that'vou
have is the printing of " Observatory Inlet" upon the other chart in a manner
which if alone might suggest doubt, I submit that that conclusion is not in the
shghtest degree disturbed that Vancouver by " Portland Canal " mean the
channel running* to the north of Pearse Island.
meant the
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The Tribunal will recollect that Mr. Dall referred to the French edition of • SK R» Finlay.
Vancouver's narrative with the accompanying maps, and I have ^ot here a c
copy .of the map which was published with that edition. It h-f appended
-^P'- 1G » 1908 to a message from the President of the United States transmitting a report
on the boundary line between Alaska and British Columbia in°1889.
I
just give the reference ; it is, 50 Congress, Second Session, Executive Document,
No. 146 Senate. Now, I will ask the Tribunal to look at this map. On the
west side is the expression | Canal Portland," going below that cross channel
on the east side is the expression " Entrée de l'Observatoire " evidently going
down to the sea.
The PRESIDENT: May we look at that, Mr. Attorney?
(Map handed in to the Tribunal.)
Sir ROBERT FINLAY : As regards that map accompanying the French
edition, I think it is most potent evidence of the fact that Vancouver carried
the Observatory Inlet down to the sea to the south, and Portland Canal
down to the sea to the north.
Mr. LODGE : The French map is supposed to be a reproduction of map
No. 1 in the British Atlas. We identify it by the name of the officer who
made the map. He was Roberts, and that is stated on the French map.
Sir ROBERT FINLAY: No doubt it is.
Mr. LODGE : So it was intended to be a reproduction of that.
Sir ROBERT FINLAY : I do not know, of course, who actually saw to
the bringing out of the map accompanying the French edition, but it does
say most clearly that the person bringing it out took that view. And the
important question, after all, is what did the negotiators of the Treaty, what
did those who drew the Treaty, intend ? and the importance of that map
for this purpose is just as great as if it had been prepared by Vancouver
himself.
Mr. LODGE : Oh, certainly, but my point was that it was not a new or a
different map ; it was intended to be a reproduction of one of the Vancouver
maps.
Sir ROBERT F I N L A Y : O h ! Certainly. And I appeal very strongly
to that map for the purpose of showing that if, as Mr. Dall said, probably the
the French edition was in the hands of the negotiators as well as the English,
they must have meant that Observatory Inlet went to the sea to the south and
Portland Canal went to the sea to the north. Now I am glad to say, my Lord,
I have got here the atlas, which I will hand up.
The P R E S I D E N T : Thank you ; what you call the folio ?
Sir ROBERT FINLAY : Yes.
The P R E S I D E N T : Is that 1799 ?
Sir ROBERT F I N L A Y : Well it is not dated at all.
The P R E S I D E N T : But it was referred to in 1799 ?
Sir ROBERT F I N L A Y : I do not know whether it is there exactly in the
form in which it appeared, but it appears to be a mere dependency upon the
narrative unless some title page or something of that kind has been
removed.
(Volume of maps handed up to the Tribunal.)
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The PRESIDENT : Where does this come from, Mr. Attorney ?
gir E 0 B E E l T

FINLAY : I am told it is from the Parliamentary library

at Ottawa.
The P R E S I D E N T : It would be rather worth while to get the British
Museum copy to see if there is any title page to that.
Sir ROBERT FINLAY: That occurred to myself. We will get a cony
from the London Library or from the British Museum by to-morrow m o r n 1 ^ *
These maps and charts of Vancouver's of course possess for this P^ r P°
an unique importance, hut there are certain other maps waien may
been before the negotiators to which I will call attention—1 mean maps
published before the date of the -Çrgalff. If yQHF Lordship will loo& at
map No. 10 of the British Case Atlas, it represents a map published m the
year 1823, by Mr. James Wyld, successor to W. Faden ; it is referred to as
Faden's map commonly.
The PRESIDENT : Is this the map that the American Argument says
was before the
Sir ROBERT FINLAY : I tiûnk it is referred to, In the table of contents
it is referred to as Faden's map.
The PRESIDENT : Well, I have it now.
Sir ROBERT FINLAY : Faden of 1823 and Faden of 1824.'
The PRESIDENT : We have it now, Mr. Attorney.

Is No. 10 also 1823 ?

Sir ROBERT FINLAY : And then No. 11 is the 1824.
The PRESIDENT : What do you point out upon No. 10 ?
Sir ROBERT FINLAY: I point out upon No. 10 that the words " Portland Canal " run down almost the whole length of Pearse Island on the west
side of the inlet. On the other hand, I suppose the observation would be
made by the United States that the words " Observatory Inlet " are printed in
smaller type and across.
The PRESIDENT : I t is right at the head, is it not ?
Sir ROBERT FINLAY : No, not at the head. Salmon Cove is delineated
first ; then below that your Lordship will see " Observatory Inlet."
The PRESIDENT : I see, yes.
Sir ROBERT FINLAY : But, of course, the same observation might be
ihade as I represented, possibly on one of Vancouver's maps, that " Observatory
Inlet " was printed in such a way as not necessarily to imply that it went down
to the sea—in such a way as rather to suggest the contrary. I submit that
that is an observation which might have sgrne weight, but it cannot displace
the fact that the words " Portland Canal " on the other side are carried "right
down, and that that denotes, according to the map, the northern channel, fthd the
northern channel alone.
Then the next map, the edition of 1824, differs in no material particular,
I think, from that on which I have now been commenting. I t is No. 11 in the
British Case Atlas. Then there are two maps of Arrowsmith's "which fnio-lit
have been before the negotiators. One is dated 1822; No. 8 is dated 1822
but below that in small type is " additions to 1824," so that this man must
have been published in 1824. That, of course, would be the year before the
-Lreaty was concluded. Then there is another Arrowsmith.
The PRESIDENT: What do you say about that one, please ?

k
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Sir ROBERT F I N L A Y : What I say about that one is this :
land Canal " runs down below the channel connecting the two.

' Port-

The PRESIDENT: Yes.
Sir ROBERT FINLAY: And that a very distinct channel is shown the
whole way down to the ocean on the north side of Pearse Island. On the
other hand, the observation may be made that " Observatory Inlet " is put
across in a way which, to a careless observer, miglïi suggest that it referred
only to that small projecting ear at the head of Observatory Inlet.
Then if the Tribunal would turn to the next map—the uncoloured Arrowsmith No. 9 of the British Case Atlas—there it will be found that the word
" Observatory Inlet " is printed across in the same way, but in large arid bold
type, in fact, it gets bolder type than " Portland Canal " does. No. 9—the
uncoloured Arrowsmith—Is an important map in this connection, because
| Observatory Inlet," it will be observed, is printed in large bold type, although
it is printed across in that way. lt is printed in a way as if they were speâkin"*
of something considerable, and lends colour to the view that the framer of
that map intended to treat Observatory Inlet as an inlet on its own account,
and not a mere dependence of Portland Canal, as an inlet from the sea. Then
looking to the west of the channel, our Portland Canal, the Tribunal will see
that the words " Portland Canal " are printed beginning from a point to the
south of Pearse Island, and actually covering by the type a portion of this
channel beyond the arm which connects the two together.
Then there is another atlas which might have been before the negotiators
which is printed No. 7 of the United States Case Atlas. It is a German map,
published in the year 1807 by Walch at Augsburg, and on looking at that it
will be seen that Observatory Inlet is carried right clown to the sea. The
words " Observatory Inlet " to the east begin actually at the coast, and the
framer of that map, at all events, had no doubt in his own mind that " Observatory Inlet " extended from the head right down to the ocean. Portland
Canal, on the other side, is printed apparently from want of room, commencing
from the head and running inland. The chaunel is again shown on both sides
of Pearsè and the other islands which run down the channel.
Then there is one other map which might have been before the negotiators.
It is No. 9 in the United States' Case Atlas. It is a map of Brué, published
in the year 1815. Now, then, it will be observed that the "Entrée de l'Observatoire*" is carried right down to the sea. I do not say that the printing goes,
accurately to the sea, but in such a way as to show clearly that it was intended
to go the sea, and on the other side the Canal Portland is printed—the word
" Canal " beginning at a point below the upper end of Pearse Island, so that
I submit that that map is again entirely in favour _ of the view that the
Observatory Inlet ran down to the sea, that the Portland Canal described the
northern passage. I ought first again to call attention to an observation which
I have made inpassing before, that in all these the word that occurs I think is
I canal " in all the maps. These are, I think, all the maps which could have been
before the negotiators.
The PRESIDENT : I suppose, Mr. Attorney, as you have said that—I
have not looked—that none of the notes on the Russian—on Sir Charles Bagot's
map give any names for these channels ; I suppose they have been examined. It
is No. 5 of the British Atlas ; I cannot give you the number in the American
Atlas.
Sir ROBERT FINLAY : It is No. 5 in the British Case Atlas
The PRESIDENT : And in the American Atlas No. 6.
Sir ROBERT FINLAY : I think they give none, my Lord,
The PRESIDENT : No names ?
1 # f feOBMT FINLAY : I believe not.

3it R. FMlii
Sept. 10, 19'

Sir R. Finlay,

The PRESIDENT : I see they show the channels, but do not give any
name.
That answers it. I have no doubt you would have been told it they
n a m e . J-UC
,
• had any.
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Sir ROBERT FINLAY : No, they give no names. I was just lookmg at
the various annotations upon this map to see if there was anything that threw
any light upon it. Upon the map itself there are certainly no names.
The PRESIDENT : There are two channels shown clearly, but there are
no names to either of them.
Sir ROBERT FINLAY : They are shown very distinctly, each of, them
going down to the sea on its own account, if I may use the expression,
Mr. AYLESWORTH : And nearly of equal size ?
Sir ROBERT FINLAY. Yes, they are. This map, of course, is of some
importance, as it may have been supposed to have been particularly under
the attention of the Russian negotiators. Now, there may be other maps which
possibly might have been before the negotiators. I am not aware of any others ;
none other has been brought forward on either side, and I submit that when
these maps are looked at the definite conclusions which one reaches from
Vancouver's narrative, conclusions which are so clear that they cannot
be displaced on any examination of that narrative, these conclusions, so
far from being impugned by the charts are on the whole most strongly
confirmed.
There are certain of these maps on which if they stood
by themselves observations in a different sense might be made, but
when they are taken as an whole, taking all the maps together, I submit that,
even apart from the narrative if you take all the maps together, their effect is
entirely in favour of the British contention. When to that you add the effect
of the narrative I submit there is no escape from the conclusion to which we
invite the Tribunal to come.
The PRESIDENT : With reference to the question which was"put to you
yesterday, as to whether the draft Convention on p. 86 of the British Case
went to Russia in French only or in English only, or in both, Mr. Tower has
ascertained through the Foreign Office that it went in parallel columns
English and French together.
Sir ROBERT FINLAY : I am much obliged.
The PRESIDENT: And as we are breaking off, Mr. Attorney, would you
kindly leave us the volumes of Vancouver ? You have both editions • you shall
have them back to-morrow morning.
'
Sir ROBERT FINLAY : Certainly, Oh ! Ishould say this : we have taken
out the extracts from the maps anterior to the date of the Treatv
in a w ™
J
convenient form.
J
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Sir BOBERT FINLAY : " Maps of Portland Canal.»
The PBESIDENT : We have not got it.
| j j

E 0 B E R T
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Will you hand it in ?

« » British Case and the United States'

The PRESIDENT: Let ns have more than one.
Sir ROBERT F I N L A Y ^ I t gives the maps before the Treatv and after.
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The P R E S I D E N T : Let us have more than one, if you will hand one in
please.
Sir ROBERT F I N L A Y :
Vancouver here.

We have got the French edition also of.

The PRESIDENT : Will you hand it in ?
(Maps and books handed into the Tribunal.)

[Adjourned till to-morrow at 11 A.M.]
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All the Members of the Tribunal were present.

Sir E. Fin
Sept. 17, 3

SIR ROBERT FINLAY : To-day we have got the itlas from the London
Library which accompanied the original edition of Vî icouver. I will hand
it up.
The PRESIDENT : Thank you very much.
las which
Sir ROBERT FINLAY : It wiU be found exactly like th
produced from the Parliamentary Library yesterday, but there ap
title to it, and with reference to the French editior of Va
yesterday I think it is before the Tribunal.
The PRESIDENT : Yes, Mr. Attorney-General.
Sir ROBERT FINLAY : I was about to call
French edition of Vancouver which was handed in y
it is headed :—

ltion to a p( nt on th
rday. On th< title-pag

"Voyage de Découvertes à l'Océan Pacifiqu du Nord,
Monde, dans lequel la Côte Nord-Ouest de l'Amérique a été soigneusement
reconnue et exactement relevée : ordonné par le Roi d'Angleterre, principalement dans la vue de constater s'il existe, à travers le continent de l'Amérique
un passage pour les vaisseaux de l'Océan Pacifique du Nord à l'Océan
Atlantique septentrional; et exécuté en 1790, 1791, 1792, 1793, 1794 et
1795, par le Capitaine George Vancouver. Traduit de l'An «riais. ' Ouvrage
enrichi de Figures, avec un grand Atlas."
And there is a curious note at the end of the advertisement overleaf
which is not quite accurate in its reference to the English edition because thev
say this :—
"L'original Anglais ne contient aucune notice de l'Atlas.
utile de suppléer à cette omission."

H nous a nam
v

j The original English edition does contain a notice of the atlas- it ref^.s
to it as a folio volume and gives a list of the charts which are contained ir, toot
atlas. It is on p, 7. I drew attention to it the day before yesterdav T to I
the notice which is given in the French edition is absolutely faultv On \\
page following that there is the sentence to which I have alreadv d ™
1 !
tion. There is what is called a "notice des planches qui composent
YatlTàû
voyage de Vancouver.
^
^ i ^ a e m , i auas au
« - / W l ^ v h i ! T f b u n a l adjourned yesterday, I had been dealing -with to*
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to proceed to advert to one argument which is developed at some leno-th *pn
behalf of the United States, to which, therefore, it is necessary I should°direct
the attention of the Tribunal. It is what has been spoken of as the thalweg
theory. It is developed in the Argument of the United States in a passade
which begins on p. 39.
The PRESIDENT : That is as to the upper end of the Portland Canal is
it not?
Sir ROBERT FINLAY : No, I think it is rather as to the opening into
the sea, and as far as I can follow, the argument, is this : That the southern
channel, that to the south of Pearse Island, is a better and more- navigable
channel, and that, therefore, it ought to be taken in preference to the other.
The PRESIDENT : Yes.
Sir ROBERT FINLAY : I have already drawn attention to the earlier
part of this passage, which begins at p. 39. At the bottom of p. 41 the
American Argument proceeds to deal with what is headed as : " The Thalweg
as the boundary of Conterminous States," and the argument is this :—•
" If the maps and narrative of Vancouver shall both be looked to, and if,
on the whole evidence, there shall be a doubt as to what the negotiators meant,
then the result should be controlled by the rule of international law, which
declares that, if there be more than one channel in a body of water dividing
conterminous states, the deepest channel is the mid-channel or thalweg for the
purposes of territorial demarcation. According to Grotius : ' A river that
separates two Empires is not to be considered barely as water, but as water
confined within such and such banks and running in such and such channel."
According to Vattel : .' If, of two nations inhabiting the opposite banks of the
river, neither party can prove that they themselves, or those whose rights they
inherit, were the first settlers in those tracts, it is to be supposed that both
nations came there at the same time, since neither of them can give any reason
for claiming the preference ; and in this case the dominion of each will extend
to the middle of the river.'
" Sir Travers Twiss has well said that ' Grotius and Vattel ' speak of the
middle of the river as the line of demarcation between two jurisdictions, but
modern publicists and statesmen prefer the more accurate and more equitable
boundary of the mid-channel. If there be more than one channel of a river,
the deepest channel is the mid-channel for the purposes of territorial.demarcation ; and the boundary line will be the line drawn along the surface of the
stream corresponding to th.e line of deepest depression of its bed. Thus
we find in the Treaty of Angovie (17th September, 1808), concluded between
the Grand Duchy of Baden and the Helvetic Canton of Angovie, that the
thalweg, of water frontier line, is defined to be ' the line drawn along the
greatest depth of the stream,' and as far as bridges are concerned, ' t h e line
across the middle of each bridge.' The islands on either side of the midchannel are regarded as appendages to either bank ; and if they have been
once taken possession of by the nation to whose bank they are appendant
a change in the mid-channel of the river will not operate to deprive that nation
of its possession, although the water frontier line will follow the changes of the
mid-channel."
Thou Bluntschli and Rivier are referred to :—
" Hall says that where the boundary ' follows a river, and it is not proved
that either of the riparian states possess a good title to the whole bed, their
territories are separated by a line running down the middle, except where the
stream is navigable, in which case the centre of the deepest channel, or, as it
is usually called, the thalweg, is taken as boundary.' The rule is not limited
however, to cases in which rivers are boundaries between conterminous^ states ;
it extends as well to the thalweg of ' a strait, sound, or arm of the sea.' That
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the territory of another nation, extend outward to a point equidistant from toe
territory of the nation occupying the opposite shore ; or, it tnere ° e * ^ r e a m
of navigable channel, to the thread of the stream, that is to» say to_toe miachannel, or, if there be several channels, to the middle of t h e F r i p a i one
To the same effect is Halleck, who says, 'But where the river not only
separates the conterminous states, but also their territorial jurisdictions, the
thalweg or middle channel, forms the line of separation through the bays and
estuaries through which the waters of the river flow into the sea.
" A s a general rule, this line runs through the middle of the deepest
channel, although it may divide the river and its estuaries into very unequal
parts. But the deeper channel may be less suited, or totally unfit, tor toe
purposes of navigation, in which case the dividing line would be in the middle
of the one which is best suited and ordinarily used for that object. The division
of the islands in the river and its bays would follow the same rule.
_
" I n this case it is proven that the channel contended for by the United
States is the deepest, broadest, and by far the most important, because^it is, in
fact, the only really navigable and safe one. Vancouver, if his narrative shall
be regarded as admissible evidence, put that fact at rest by describing the
narrow, rocky, and really unnavigable channel contended for by Great Britain
as an ' object of no great value or consideration.' In describing his boat
exploration to the sea, partly through this channel, he says, ' a n d though our
utmost exertions had been called forth in tracing the continent through this
labyrinth of rocks we had not advanced more than 13 leagues in a right line
from the ships to the entrance of this inlet.' He never dared to traverse that
part; of it, heretofore designated as the ' foul ground,' even in open boats."

Perhaps it would save time to read the whole of this part of the argument ;
there is not much more of it :—
" At no time, either before or after his boat excursion, did he ever venture
to enter the. smaller channel with his ships. His charts fix the fact that he
navigated with his ships the larger channel, into the junction with Observatory
Inlet, both in and out. The reason he. gives in his narrative for this preference
is that ' the route by which the vessels had advanced to Salmon Cove, beinn*
infinitely better for them to pursue towards Cape Caamano, than the intricate
channel through which I had passed in the boats.' As hitherto pointed out
the smaller channel is of an average depth of 64 fathoms, and of an average
width of only three-quarters of a nautical mile, at two points, narrowed to°a
width of about an eighth of a mile, while the greater channel of an average
depth of 218 fathoms, is of an average width of 2*58 nautical miles. As
stated heretofore, the volume of water contained in the larger channel is
about eleven and a-half times as great as tlrat contained in the smaller
while the narrowness of the smaller produces a choking of the waters
passing through it, in its tidal action, to snch an extent that about 90 per
cent, of the tidal flow is through the channel contended for by the United
J
States.
" Is it, therefore, a matter of wonder that the British Admiralty chart
of 1868 should have entirely ignored the smaller channel as unworthy even
of a name or survey, while the larger was carefully designated as ' Portland
Inlet ? ] There is no question here of weighing evidence in order to deter
mine which one of two channels running through ' a n arm of the sea' is
the deepest, widest, and most navigable. The proof does not leave anv room
for doubt. It is simply a question of substituting for the general rnlp nf
international law, designating such thalweg as the boundary a sneria,1 nvJ
conventional rule, declaring a smaller, narrower, and 'shallower' ' 1 « w £ f - h
of rocks as the boundary. The only possible way in which Great Britain
could work out that result would be to establish affirmatively t h a s u c h was
%?^?™*™\™*^*™^
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from Field's "Lite:

" After referring to the rule that where there is a river or stream, or a
strait or a sound, or an arm of the sea, the point is a point equidistant from the
territory of the nation occupying the opposite shore."
He goes on to say :—
" Or if there be a stream or navigable channel, to the thread of the
stream, that is to say, to the mid-channel ; or if there be several channels, to
the middle of the principal one."
I submit that it is perfectly clear, when that summary contained in Field's
I International Code" is read in connection with the authorities, the rule as to
the thalweg or deepest part of the channel can be read as having reference to
the river, or what may be regarded as forming in one way the part of the river,
the estuary, but the rule of the thalweg has no reference whatever to the
case of a strait or a long channel like this, which cannot be considered at the
lower part of it as the estuary of the river.
Now, the sepond observation I wish to make upon that passage relates to
the concluding paragraph, in which it is suggested that the Russian Government
could not possibly intend to abandon the use of the only channel, the only
good channel leading to its possessions along the southern boundary of the
lisière. It is not a case of the Russian Government abandoning the fight of
passage, down which they would be able to proceed to any point they pleased
at the southern point of the lisière which adjoins the upper part of the
canal. Therefore, I contend this contention fails at these two points when it is
examined.
But we des re further to bring forward very broadly the consideration
that the whole OJ this thalweg theory can have no application to the present
case where the o: Iv Question is one of identity. The question here is what
ed when they spol
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3 is, what is the Portland Canal which the framers of the Treaty had in view ?
wicitli of Portland Canal running to the north of Pearse Island has nothing
> with the question. I do not dispute that Observatory Inlet near the sea
-rider and better channel for navigation than the northern channel which
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United States at p. 35. In the Counter-Case at p. 14 Ol* passage occur*,
beginning at the middle of the page :—
" One of two views must have been taken by the negotiators after
examining the region about 54 degrees 40 minutes, as shown on the maps.
Either that the whole estuary bounded by the mainland on either side, and
•comprisincr both Portland Inlet and Pearse Canal, was to be considered as
Portland Canal, in which lay Pearse, Wales, and other islands ; or that the
estuary as far inhind as Point Ramsden.was an unnamed arm of the sea,
from which diverged two branches, Portland Canal and Observatory Inlet.
" T h e Arrowsmith Maps, relied upon at St. Petersburg!**, would have
conveyed toe idea that the entire estuary was named 'Portland Canal/- No
method of reasoning would have applied the name 'Observatory Jni«C•-yfejUfc
extends at right angles to that branch from a point far above Ramsden Point
to any portion of the waters below that headland.
each branch without giving a name to the main inlet below their junction.
But in any event an examination of this latter chart would never suggest that
the name ' Observatory Inlet,' which appears in small letters .on the western
side of that channel, and above Point Ramsden, was intended to be applied to
the body of water below the Point, Nor would such an examination indicate
that the name'PortlandCanal,'placed to the west of the channel, which is
clearly delineated as passing Point Ramsden, was applicable to the passage
behind Pearse and Wales Islands."
Now, in the Arg
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the Portland Channel."
°
I apprehend that the words " along the Portland Channel " would rather
denote by the ride of it, and as everywhere fixing the boundary of the mainland. I submit that even if it were possible to take this view as" to that lower
part, that arm of the sea being all designated as Portland Canal, even if it were
possible to take.it, the words of the Treaty " l e long de Portland Channel"
negative any idea of the thalweg theory, taking the deepest part of the Channel
as the boundary.
t pass now, my Lord, to what is closely connected with the question of the
identity of the Portland Channel, that is the contention put forward on the
other side, that the latitude of 54 degrees 40 minutes is the governing factor in
fàiê fflattër. I need hardly say that if that contention were well founded it
would be an extremely material one. It would do away with all necessity for
identifying the points which the negotiators in framing*, the Treaty thought it
necessary to mention. It would substitute a parallel of latitude which is to b e
followed as giving the southern boundary on the mainland as well as on the
other.
Now, that cannot in any way do justice to the view put forward on this
point, which, I think, a little fluctuates in the different documents presented on
the part of the United States, and I should desire to-give the references to the
passage| on which I am going to comment. They occur in the United States.'.Case
at p. 68 and in the Counter Case at p. 11, and in the Argument of the United
States at p. 54 and the following pages. I do not say that there are not a good
•fhafay-j-Jassàgës whièh rëlàte to this matter, but I have chosen these as bringing
out most neatly &hd pointedly what appears to be the discrepancy. At p. 68
of the United States' Case-appears this passage :—
" Russia secured by the Treaty of 1825 complete,sovereignty over the islands
north of 54 degrees 40 minutes and Over a strip of coast extending in a northwesterly direction from that parallel, bounded on the east by a line which
followed up Portland Canal to its head, and thence ran parallel with the indentations of the coast, and distant from their shores about 10 marine leagues, as far
as Mount St. Elias. Upon these islands and this continental territory British
subjects are prohibited from establishing settlements."
Then in the Counter-Case, at p. 11, occurs' this passage. ' The second
paragraph is that to which I refer, but I think it ought to be taken, in justice
to the Argument, along, with the first paragraph upon that page :—
" As to the point of commencement of the line of demarcation, the United
States understands that Great Britain concedes that it was the intention of the
negotiators, and it is the meaning of the Treaty of 1825, that such point was
Cape Muzon. It therefore deems further discussion of that subject unnecessary.
Nevertheless, to the reasoning by which Great Britain reached this conclusion
in the Case submitted, and to the deduced interpretation of certain clauses of
Article l i t which appear in the discussion, the United States cannot assent.
" T h e southern boundary was intended by the negotiators to be the
parallel 54 degrees 40 minutes, and the clause of Article IV which states that
' the island called Prince of Wales Island shall belong wholly to Russia ". was
inserted for two obvious reasons : that in case any portion of the island lay
below the boundary parallel named, it should still form part of the Russian
possession ; and, further, that in the event of the eastern point being the most
southern, then, even if both headlands extended below 54 degrees 40 minutes,
the one lying to the westward should nevertheless be Russian territory."
Now, before I pass on to the argument, I would like to say with regard to
that paragraph that the provision that the island called Prince of Wales
Island should belong wholly to Russia has no reference whatever to any
designation of 54 d e f i e s 40 minutes as the parallel of boundary. The line
fornfing the southern boundary at this point shall run from the most southerly
point of Prince of Wales Island. It was then to get to the Portland Canal.
The latitude not being very accurately known, and I think it will be found that
they varied in the statements made for a long time after the date of the treaty,
thiss Cbntffigehcy had to be faced, that in drawing a line from the most southerly
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ment of the United States, beginning at p. 54, where toe questions auu
answers which the United States proposed, as well as the Argument w ^ c a * .
advanced on this head, appears, I think, rather more fully than in eitner tne
Case or Counter-Case :—
" Third Question : What course should the Une take from the point of
commencement to the entrance of Portland Channel ?
'
,
"The United States requests the Tribunal to answer and decide that the
line from Cape Muzon should be drawn in an easterly direction until it intersects the centre of Portland Channel at its opening into Dixon Entrance.
The British Case says :—
" The question rightly assumes that the course of the line must be from
the point of commencement to the entrance of Portland Channel."
Now, with regard to the answer quoted from p . 104 of the United States'
Case in this passage, that the line from Cape Muzon should be drawn in an
easterly direction till it intersects the centre of the Portland Channel, no great
objection can be taken. The expression, " in an easterly direction," is a perfectly
harmless one, and corresponds generally with the fact that it was to go to.
Portland Channel, which certainly lies east after the southern point of Prince
of Wales Island, although as a matter of fact it is a very little to the north of
a parallel drawn from that point, a little way to the north. But then we
come in the Argument to the commentary upon that answer which had been
given in the Case, and this commentary reminds one of a great many other
commentaries which really eat up the text altogether and result in an interpretation which the original author can hardly have attributed to his own
words :—
" The view of the United States can be more definitely stated by sayino*
that the line should be drawn along the parallel of latitude 54 degrees 40
minutes through Dixon Entrance until it intersects the centre of Portland
Channel at its opening into Dixon Entrance. Fixing the latitude of 54 decrees
40 minutes, as the boundary was a dominant idea in the negotiations. °The
boundary was to be carried below 54 degrees 40 minutes on Prince of 'Wales
Island, only for the purpose of giving all of that island to Russia, and it would
be in harmony with the plain intent which the parties had in view by this
departure, to accomplish this particular purpose, and then carry out the
general intent of the Treaty by running the line along the parallel 54 decrees
40 minutes.
o r
g
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40 minutes, as it was considered and treated by the negotiators is demonstra- Sir E. Ph
tive of what they meant by Portland Channel.
"Different lines are proposed by the United States and by Great Britain but Sept. 17, :
the difference arises out of the controversy as to what constitutes the entrance
to Portland Channel.
" If the Tribunal shall agree upon an answer to the second question,
then from the positions assumed by both parties in respect to the third question, the answer to that question involves no difficulty. If it be decided that
Portland Channel is the body of water which enters Dixon Entrance between
Wales Island and Compton Island, as is contended for the United States' Case,
then the line should be drawn from the southernmost point of Cape Muzon to
the parallel 54 degrees 40 minutes, and along this parallel to the channel, until
it strikes its centre.
" The line does not, as Great Britain claims, go north from the beginning, except so far as may be necessary to gain the latitude of 54 degrees
40 minutes, if it shall be determined from all that appears that it was the
intention that it should proceed along that parallel.
" I n this event it will go north from the southernmost point of Prince
of Wales Island only in obedience to this controlling intent, and on account
of the relative positions of the end of the island and the parallel, and not
on account of the words ' au nord ' in the text. They apply only to the
direction of the line as it proceeds up Portland Channel to the 56tli degree.
This is not only the fair grammatical construction, but it is demonstrated
by the physical situation. The mouth of neither of the channels claimed '
by the contestants to be Portland Channel is so located in respect to the
southermost point of Prince of Wales Island as to make it at all probable
that the negotiators would have described a line connecting them as proceeding ' au nord/ Both mouths are almost due east from the southernmost
point of the island."
' Now, I submit that that commentary upon the proposition which had
been stated in answer to this question in the Case of the United States puts
forward a totally different point of view. The answer given in terms in
the Case was that the line was to be drawn from Cape Muzon in an
easterly direction until it intersects the centre of the Portland Channel. To
that no objection can be offered, and then the commentator says that the line
is to be drawn along the parallel of latitude 54 degrees 40 minutes. But, then,
Cape Muzon is not in 54 degrees 40 minutes. It is a little way from it, a little
way south of it. How are you to get to 54 degrees 40 minutes ? Well, if I
rightly appreciate this argument, it is that from Cape Muzon you are to run
up alongside the point until you get to 54 degrees 40 minutes, and then follow
54 degrees 40 minutes.
Mr. AYLESWORTH : Then you would cut off Cape Chacon ?
Sir ROBERT FINLAY : Yes, certainly. I mean you have two extraordinary notches in this line, that Cape Muzon is to run up to 54 degrees
40 minutes, and then Cape Chacon is to run down. I submit to the Tribunal
that all this is introducing perfectly gratuitous difficulties into what is a very
plain matter indeed ; 54 degrees 40 minutes is not the governing factor The
governing factor was 55 degrees N. latitude which was claimed by Russia.
That was departed from fortoe purpose of giving to Russia the whole of
Prince of Wales Island and as soon as that fact is appreciated all these
difficulties really disappear.
Now, I have endeavoured to do justice to the contention put forward by
referring to the various passages and documents on the other side in which it
is advanced. The first observation, of course, arises upon the language ot the
Treaty itself. The Treatv says that the point of commencement is toe
southernmost point of Prince of Wales Island, and then follow these words :—
" Which point lies in the parallel of 54 degrees 40 minutes north latitude,
and between the 131st and 133rd degree of west longitude."
The PRESIDENT: You are entitled to say, and, of course,^ it is the
simplest thing in the world to say " G o along 54 degrees_40minutes.
it does
U
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131 degrés et 133 degrés de longitude ouest (] éridien de l
de la frontière entre les possessions Russes !t les posse
remonte va au nord." *
And so on.
Then the line
n that wa
specifying the two points jvvlirek fori
outhern extremity the ] fibi ity of
any such question arising would be
these
ted altogether. If yor
two points the words which are pare*
illy inserted, "laquelleappartiendra
toute entière à la Russie," are reall
i by way of describing the effect of
what you are doing than auything
I submit that if the point wanted
clinching, it is clinched by the passage which has been handed to me. There
is no mention whatever of the latitude 54 degrees 40 minutes as any guide to
the Portland Canal. 54 degrees 40 minutes is mentioned in the descriD'ion of
Prince of Wales Island, but in that onlv.
i
:>
Now, my attention was called yesterday to the fact that the provision is
tnat the line was to ascend to the north. Well, that, I submit, is satisfied bv
the fact that when the line does get to toe Portland Canal it goes away to'
the north. Ihere is no provision, it is true, for its goino- easterlv from to*
southern pomt of Prince of Wales -Island to the Vori^GbS^t^
S ^
you have to do that in order that you may get the channel which, is to con

point of Prince of Wales I s l a n t r r n l r ^ ^
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other portion of the Prince of Wales Island, because if you draw.a parallel
'of Tatitide from a southern point you can get to any point which is north of
that, but if 54 degrees 40 minutes is taken as the point of commencement,
then that, as a matter of fact, is not the southern point of Prince of Wales
Island.
The truth is that the line of Portland Canal was to be drawn as straight
as you could draw it from the southern point ; Cape Chacon was to be Russian.
The statement made in the Case, the defined answer given in the Case, is one to
which no exception can be taken by the British Government ;
I.
exception to the commentary upon it—the variation which, une
commentary, is introduced into the Article. The truth is that
the
of those negotiations 54 degrees 40 minutes was mentioned generally and
vaguely. It is near the latitude of the southernmost point of Prince of Wales
Island, which was mentioned in a general way, but then Mr. Canning's instructions leave it out altogether, and substitute the definite words " the southern
point through the Portland Canal," and that was followed afterwards in all the
drafts anel in the Treaty.
There is one other consideration which I ought to call attention to as
•showing that 54 degrees 40 minutes was not taken in dealing with the question
of boundary as between coterminous Powers, and that is that there was a good
deal of uncertainty as to the precise latitudes at the time,,the negotiators were
dealing with this matter ; 54 degrees 40 minutes, it is true, was laid down as the
boundary in the American Treaty, but then the American Treaty with Russia
was dealing with a different class of matters, although the United States had
not withdrawn their claim to share in the territory further up the western
coast of America. Effectively this was a limit which was drawn for the
purpose of dealing -with trade and with possible settlements for the purpose of
trade, anel 54 degrees 40 minutes was taken as a sufficiently gooel boundary for
that as between the two Row ers. As' a matter of fact, as the negotiations with
ihe British Government had proceeded for two years before the Treaty with
the Uniteel States was concluded, it must have been perfectly obvious to every
one that there was no danger of the Uniteel States having the territory up to
54 degrees 40 minutes or anywhere near it; but when you come to limiting
the frontier with an adjoining Power, and saying up to what point the territory
of the United States is to go, then you want accuracj", and for that reason,
insteael of having recourse to any parallel, they take points, and say that the
line is to be drawn from point to point.
The discrepancy in the latitudes given in the maps at that time I have
taken out in the form of a table which can be supplieel to the Tribunal. It
would be dreary work to read it out, and nothing is more difficult in the world
than to follow the figures, but this table will be handed to the reporter, anel it
will appear in the print. It has been supplied to me as being an accurate statement of the latitude given in the various maps which can be supposed to be
before the negotiators—in some of the maps ; I do not think it extends to two
of them which I mentioned yesterday. The latitude is given in Vancouver's
two maps.
The PRESIDENT : Of the southern point or what?
Sir ROBERT FINLAY: Of Cape Muzon, of Cape Chacon, of the mouth
of the Portland Canal, and of the mouth of the Observatory Inlet.
The PRESIDENT : Thank you, yes.
Sir ROBERT FINLAY : It shows variations, not very great, but stiil th
are variations, in some cases of a marked and distinct character, and t
fact of these variations existing is, I submit, quite enough to show the reas
whv, with the American Treaty before them, they discard latitude as a guie
anel select fixed points. The maps from which these latitudes are taken
the two maps of Vancouver, the Russian map of 1802 , the two Arrows:
» Faden maps of 1823 and 1824.
maps of 1822 and 18"_'4, and th
The PRESIDENT ; You will hand it in, Mr. Attorney-Gener;
upon the note.
W.:\î
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It will be

Sir ROBERT FINLAY: I will hand it in now; it will be

Sir B. Finto
5opt."l7,190

The following was then handed in :—
LATITUDES from the Maps in British and United States Ath

1
Reference.

Map.

Cape Muzon

Cape
Chacon.

54 43

54 45

(Mouth).

Obse vatory
I
(M< utn)

54 45

51 41£

Portland

._
Vance uver (General Map) Br. No. 1
(part)

"1

Br. No. 2 ...

54 42 2

U.S. No. 4 . .

54 4 2 |

54 454;

54 42£

54 45£

54 46

54 49

54 4 14;
54 44

"1

Br. No. 5 . .

54 44

J

U.S. No. 6..

54 42£

Arrov smith, 1822

Br. No. 9 . .

54 43

54 49

54 444;

Ano\ •smith, 1824

]

Br. Ne. 8 . .

54 43£

54 47£

54 43-£

U.S. No. 10

54 44

51 47-J-

54 44

1
Br. No. 12..
J

54 42

54 41

54 47

54 434.

54 40

54 45

! W in,1802..

Faciei
1824

..

I

Br. No. 10..

51 411

Br. No. 11..

54 41£

54 434;
54 41

54 41
54 40

'

Of course, what I have been endeavouring to submit to the Tribunal may
be put in a more eoigrammatic way, for which I am indebted to my friend,
Mr. Rowlatt. It must be conceded, it is conceded in fact, that 50 degrees
40 minutes does not control the southern end of Prince of Wales Island in
does control the Portland Channel in connection with which it is not
mentioned. I have handed in the table relating to most of the maps which
could not have been supposed to be before most of the negotiators, and it is
worth pointing out in connection with this very important contention that is
enunciated in the United States Case that the latitude varies a good deal in
subsequent maps. I will just mention a few of them. I will not weary the
Tribunal by going to subsequent maps and descriptions of the coast. In the
Colonial map of 1831 Muzon is given as 54 degrees 45 minutes, and Point
Nunez, which is a little point near Chacon, is given as 54 decrees 42-i minutes.
In the Russian chart of 1849 Cape Muzon is given as 54 degrees 42 minutes,
and Cape Chacon as 54 degrees 42^- minutes. In Findlay's " Directory of the
North Pacific Ocean and the Coast of Japan," at p. xxxviii, that is the edition
which was published in 1851, Cape Muzon is given as bein"* 54 decrees
43 minutes on the authority of Quadra, while Chacon is given,°at p. xxxix,
as 54 degrees 43 minutes ; it is also given. as 54 degrees 43 minutes on
the authority of Vancouver.
In the "United States' Pacific Coast Pilot," published in 1883, at p. 64
Muzon, Chacon, and Nunez are given as doubtful, hut about 54 decrees
42 minutes. Then at p. 65 in the "United States' Coast Pilot" I t is
stated that all these capes were determined by Brundio-o as 54 denrées
42 minutes 15 seconds ; and on the same page Muzon is staled to be on the
authority of Commander Nichols of the United States' Navy, it is stated
t0
be
54 degrees 41 minutes 1 seconds. In the edition of 1886 of Findlay's
AT
"North Pacific Ocean and Japan Directory," at p. 17, Chacon « " ; — — *"»-authority • of Vancouver as 54 degrees 42 minutes I
Id
to that, that with regard to the mouth of Portland Ca
Inlet I am using these terms in the sense which the British Government
attached to them, In the Uniteel States' Coast Geodetic Survey of 1899
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- corrected to 1903, No. 8100, the latitude for the mouth of Portland Canal is
given as 54 degrees
rees 45'8 minutes, and the mouth of Observatory Inlet midway
between Point •Wales and Point Maskelyne is given' as 54 degrees 40*6
minutes, which will be about 3,600 feet, about half a nautical mile or
rather more than half a nautical mile to the north of 54 degrees 40 minutes.
1 cannot help thinking the importance attached and the prominence given
to this idea of latitude 54 degrees 40 minutes in the Argument of the United
States is_ due to the fact of it appearing in the American Treaty which was
entered into just the year before.
Now, there are one or two observations I wish to make upon the docu
ments in that connection. It will be recollected that stress is laid in one
passage of the United States' Case upon a version of the British Treaty said to
have been given to Mr. Middleton by Sir Charles Bagot. The passage occurs
at p. 62 of the United States' Case.
Mr. AYLESWORTH : To Mr. Middleton by Mr. Stratford Canning ? ,
Sir ROBERT FINLAY : By Mr. Stratford Canning. I am much obliged.
I said Sir Charles Bagot ; I ought to have said Mr. Stratford Canning. It is a
passage in the middle of p. 62 :—
I Although Mr. Stratford Canning does not appear, from the correspondence available, to have placed in writing any interpretation upon the Treaty
which he had signed, he gave a verbal explanation of it, which on 1st March,
1825, Mr. Middleton reported in detail to the American Secretary of State. On
that day, which was the day following the signature of the Treaty, the British
Envo} r had an interview with the American Minister. From the latter's report
it is apparent that a copy of the Convention was not shown him, but its
contents were explained to him by Mr. Canning, and therefore, in repeating
Mr. Canning's language, he gave the latter's understanding of its terms.
Mr. Canning's version of the I l l r d Article, which defined the boundary line
agreed upon, Mr. Middleton reported as follows."
I may say it is an extraordinary way to interpret a Treaty to refer to an
interview at which Mr. Stratford Canning gave his impression of the meaning
of the Treaty, but I pass that by at present because I am going to point out
that it is not suggested, so far as I am aware, in the course of this Memorandum
of this interview that the latitude of 54 degrees 40 minutes was treated as the
governing factor in the line of demarcation, although, of course, Mr. Middleton
must have had fully in mind the terms of the American Treaty. Mr. Middleton
reported as follows :—
" T h e third Article of this Convention establishes the line of demarcation
between the possessions of the two Powers upon the continent and islands as
follows :—
" ' I t begins at the southernmost point of Prince of Wales Island (about
54 degrees 40 minutes), leaving the whole of that island to Russia. It follows
the strait called Portland Passage up to the 56th degree.' "
The passage is cited for the purpose of showing that Mr. Stratford
Canning's statement .to Mr. Middleton was that from the head of Portland
Canal the line turned eastward to the range of mountains, and that the word
" shores " is used instead of the east coast ; but there is no suggestion that
54 degrees 40 minutes was the governing factor, and in that negative way I
think one may with advantage refer to this, although I must again say it is a
very odd way when dealing with a treaty to refer to conversations, the effect
.of which is reported in this way.
Then Mr. Canning had the United States treaty before him when he wrote
his instructions of the 12th July, 1824. I will just refer to the passages in
the British Case Appendix at pp. 80 and 85. Mr. Canning, writing to Sir
Charles Bagot on the 12th July, 1824, at the bottom of page 85 selects these
points :—
" His Majesty's Government have resolved to authorize your Excellency
to consent to include the south points of Prince of Wales Island within the
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FirB.Fiuiav. Russian frontiers, and to take as the line of ^ ^ l ^ . ^ M i & X o M
the southernmost point of Prince of Wales Island from south to north through
Sept. M 1903. p o r t l a n d channel till it strikes the mainland in latitude 5b.
That dispatch was written when the Amen can ; Treaty had been
executed, as was, of course, well known to Mr. Canning. Well, it muse
have been known to him, of course, in other ways.^ lie naa it De™us*
in the Memorandum of Mr. Pelly, of the Hudson s .bay Company, to
the Foreign Office, dated the 6th May, 1824, on the first ot toe two
pages I have mentioned—p. 80, at the very bottom of the page, tocre is tnis
sentence :—
, " Rut the copy of the Convention between Russia and America seems
to have rendered the concessions proposed to be made by Great Britain
(founded on the basis of mutual convenience) quite unnecessary, for by it
Russia has bound herself, in tbe Illrd Article, not to form any establishHffl to the southward of 54 degrees 40 minutes, or Prince of Wales
Island, anel bv the IVth Article it is covenanted that for ten years ail
vessels belonging to the two Powers may reciprocally frequent all the harbours
for the purposes'of trade with the natives." •
So with that before him, with that knowl 3elge, Mr. Cannin g de ibe
rejects the other basis, which, on every pr, nciple
r tire- P
of determining the precise boundary whei e t h e p f e c T s f b o u X y
known, was preferable.
The third reference I wish to make ; nthis connection as to the J i m
Treaty is to be found in two despatches of Cot irit Nesselrode ; t he fil st,
the 31st March, 1824, when he was writi là to 3ount Mordvinof,
United States' Appendix at p. 166, and t he oth
atch ot
Nesselrode to Count Lieven, dated the 5th A pril, 1824, the ve
signature of the United States' Treaty, which
1 t
Appendix at pp. 1 70 and 171. I prefer ot refe r to these because the pc
occurs at p. 166 . lt
intelligible. The first of these two desp
; draws the con
be
the 11th April, 1824, and in it Count Nes
I v -ill
the position of Englanel and the United States
about ten lines elown on p. 188 :—
" T o lose subjects who have voluntarily subjected themselves to his
sceptre, anel are sons of the Russian Church, would, of course, always be
regretted by our noble-minded Monarch ; but, according to all the information
I have gathered, it appears that neither along the coast below 55 degrees, nor
yet in the interior of the country at a great distance from the sea, are there
any Settlements of the Company, nor any natives professing the Russo-Greek
faith ; at the same time, our apprehended retirement to the north is, I venture
to opine, not very probable. Having thus denoted (as far as the secrecy
necessary in diplomatic negotiations permitted), the present position of our
negotiations with England, I hasten to inform your Hirii Excellency anel the
whole Boarel of Management of the Company, that the other negotiation
concerning its affairs with the North American Republic has been brought to
a conclusion, and with the success desired. The Convention concluded cm the
5th April, 1824, and herein inclosed in copy for your information, contains the
ratified conditions mutually consented to, and these are, in 'my opinion
reciprocally and completely satisfactory. In Article III the United States
recognize the sovereign power of Russia over the western coast of America
from the Polar Seas to 54 degrees 40 minutes of north latitude ; while we on
our part, promise not to found Settlements beloAv this parallel, as a matter of
course only in those places, and without extending this provision to theColonv
of Ross, far distant to the south."
And in the second of these despatches, the one written by Count Lieven to
Count Nesselrode, on the 5th April, the date of the Treaty with America he
says (I am reading at p. 172 of the translation) :
I The Ukase of the 4to (16th) September, 1821, carried the domains of Russia
on the north-west coast of the American continent down tn too *io+ A*
e

north fi|de. Nevertheless the E m p e f o r t ^ g eotbeed h " f a f e h e
same epoch the M
Hudson Bay Company had formed, establishmenls
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about 53 degrees and 54 degrees north latitude, and that these establishments
were not very far removed from the coast, has authorized us to give nt the outset
of the negotiations a proof of his conciliatory intentions in declaring to Sir
Charles Bagot that we would confine ourselves within the limits assigned to
our American possessions by the charter of the Emperor Paul ; that in consequence the line of the 55th degree of north latitude would constitute on the
south the frontier of the States of His Imperial Majesty, that upon the continent
and towards the east this frontier could run along the mountains which follow
the sinuosities of the coast as far as Mount Elias, and that from this point we
would fix the limits of the respective possessions according to the 140th degree
of longitude west from the meridian of Greenwich.
*• In oreler not to cut Prince of Wales Island, which, according to this
arrangement, would remain to Russia, we proposed to carry the southern
frontier of our domains to latitude 54 degrees 40 minutes, and to make it
abut upon the continent at the Portland Canal, of which the opening into the
ocean is at the same latitude as Prince of Wales Island, and which has its
origin inland between 55 degrees and 56 degrees of latitude."
I think one ought to refer to the French there, at p. 170, because what he
ie pas couper l'Ile du Prince de Galles, qui, selon cet arrangent, devait i
à la Russie, nous proposions de porter la frontière
ridiouale de
omaines au 54 degrés 40 minutes de latitude et de la faire
aboutir sur le continent au Portland Canal, dont l'embouchure dans l'océan
est à la hauteur de l'Ile du Prince de Galles et l'origine dans les terres entre
le 55 degré et 56 minutes de latituele."
One could not have a more concise and neat description of the principle
upon which the negotiation of the Treatv proceeded of taking degree 55, but
departing from that to the extent of giving the whole of Prince of Wales
Island to Russia, which necessitated going down to about 54 degrees 40 miuutes,
or whatever was the southern boundary of Prince of Wales Island. Then
when you come to the continent the line is to abut on the continent at the
Portland Canal of which the opening is, I may sav, abreast of or off the Prince
of Wales Island. Then in the same despatch, at p. 171 in the French, and at
the bottom of 173 in the translation, Count Nesselrode savs :—
«If Pi
me utility t 0 us. N
mid be for us on y a
fact, and the e tab

Tha
the
uld
d of all support, surrounded by t
; mercy of the English establishments
Bri
ves in the cost of guarding and watchi
t any compensation to alleviate the burthen. Would such
founded on the principle of mutual expediency ?
all the more right to appeal to this principle, si
England
We
ved by an authentic act that she regarded her rights to the
ich
she
demands,
as
doubtful.
The
Convention
the su
i the Court of London and the United States,
of country between the Rocky Mountains, the
n possessions shall be the common property of
lb
he two Powers for 10 years. The titles of the United Slates to the possession
>f this territory are, therefore, as valid as those of England. Nevertheless, the
)abinet of Washington has admitted that our boundary should come down as
ar as 54 elegrees 40 minutes. This has been admitted in a formal agreement
hat we have just signed with its Plenipotentiary, and the strengthening of our
irguments is far from being the only result of this admission. It has other
lonsequences to which we rightly attach the greatest importance."

tl

nts wh

despatch Count Nesselrode <
Now, there you have i;
i Treaties. He is pointing out what the United States have j
oints out what is the proposal with regard to England in totally different
s, and he gives the reason which I have submitted for departing from the
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the Russian Emperor, from which they did not desire to depart. They depa -ted
very much to the extent, anel the extent only, mentioned in toe elespatc l o f
Dt. 17, 1903. Count Nesselrode. The fact that the British Treaty m certain ot its Art. cles
follows verbatim and literatim the United States Treaty lends point to the
observation that in this matter it departs from it.
.
Now, I propose to call attention in this connection very oriel y to
portions of the negotiations which bear upon this point. I have toucliecl i
them from time to time, but I think the Tribunal ought to have a connected i
focussing the negotiations and see how far they bear out the contentions on
side or the other.
.
Now, this matter opens in 1823 with the application of the liussmn
Company to M. Poletica to try to obtain 54 degrees as the boundary
will be found at p. 53 of the British Case Appendix, m the despatch ot
3rd November, 1823, from M. Poletica to Count Nesselrode. I will read
car the bottom of the page :—
)ne sentence ;
nts with Privy Councillor C<
" My conversations onthesi
ids
bert, whom the Minister of Fini
the wishes of our American Company, convince me that
protected and the wishes entirely satisfied if we su
boundaries of the possessions of the said Company at the
latitude, and by giving them in depth such degree of ongitude (meridia
1 leave the Macke
Greenwich) as, in its prolongation towards the Po]
River outside of our boundary."
L' B. Finlay.

M. Poletica made this suggestion to Sir C
1823. That is stated at p. 55 of the Britisl
the page :—
" Consequently, avoiding circumlocutic
Government would think that it had made all the conces;
moderation and its earnest desire to maintain a good u:
foreign Powers by fixing the boundary between the Russia*
sions at the 54th degree of latitude."

n

As appears lower down on the same page, Sir Charlef
57th degree of latitude by tra
on the
ap wit his fii
M. Poletica was ready to
hethe
Emperor Paul of 1799, whicl
Bagot, was practically a limit b
id whi
uldi
the top of p. 5Q:—

o-er the lii*
aie Ukase
with Sir
, That apt

11 thought it my duty to tell Chevs
Bf
reason to say that we were both greatly <
cko
thî
I regretted it the more because I could i
the Imperial Government to draw back
i poss<
north-west coast of America 2 degree; beyond
charter of the Emperor Paul I, which ha ! just beei efe
" I remarked that if the Edict of the 4th
nber 1821, had be
detrimental to the Colonial and mari
y of the forei
Powers, we had hastened at the first remonstrances which the r had address
to us to suspend the execution of the provisions of that Edict," especially those
which gave most cause for those remonstrances; that i n ' t h e subsequent
explanations the Imperial Government constantly manifested the most conciliatory intentions ; that it was disposed to make all the concessions" which
justice required, both upon the question of the territorial boundaries and upon
that of the maritime jurisdiction, but that it naturally would be very unwilling
to abandon a boundary established bv the Charter of Paul I and confirmed to
some extent by an undisputed possession of about a quarter of a century
"As the said Charter was not at that time officially communicated to the
foreign Powers 1 will not persist in maintaining, said I, that it constitutes
a de facto right, and so on.
" I.then asked Chevalier Bagot, 'Whether he did not himself admit that it
would be attempting to impose too great a sacrifice upon the dignity of the
Imperial Government to require it to say now to its own subjects'^* We In
allowed you to believe for twenty-two years past that the boundaries

m*
of la

illi

i degree,
;ed to us
"Lastly, I requested Chevalier
;o take :
matter, as far as Russia was concerm
sions ; that by replacing the boundary of her possessions
America at the 55th degree (provided always that the 1
Go
decided to do so, which I could not take upon myself npe
, and by
modifying at the same time her theory of maritime jurisdiction Ru i not only
complied with the reasonable wishes of all moderate people in En;oland, but
that she would also silence the extravagant declaimers of the Oppposition
party, who were incessantly haranguing the public, either in the dai ' papers
or in the Sessions of Parliament, about what they called the unbounded
ambition of Russia."
And Sir Charles Bagot's account given of this interview agrees that the
limit of 55 degrees was suggested on that ground. His despatch will be found
beginning at p. 48 of the British Case Appendix, the third paragraph :—
" M. Poletica seemed to suggest the 55th degree as that which, in his
opinion, Russia would desire to obtain as her boundary ; and he intimated that
it would be with extreme reluctance that Russia would, he thought, consent t o .
any demarcation which would deprive her of her establishment at Sitka, or
rather at Novo-Archangelsk."
Now, there we have it neatly brought out that Russia was insisting upon
55 degrees north latitude as the limit, and on the ground that by the Ukase of
1799 she had asserted it, and could not recede from it. That was in 1823. In
1824, on the 16th February, Sir Charles Bagot proposed Chatham Strait and
Lynn Canal. That appears on p. 67 of the British Case Appendix. Then at
the next meeting the Russians made proposals which tended to have the 55th
degree admitted as the line of demarcation. That appears at the bottom of
p. 69, but the proposals made by the Russian Plenipotentiaries tended to have
the 55th degree of north latitude recognised as the dividing line between the
respective possessions on the north-west coast of America. They pointed out
in that draft 1 projet," as appears on p. 70, that it was the boundary in the
Charter of 1799 granted by the Emperor Paul, and they asked to depart from
it only so far as to avoid cutting Prince of Wales Island. That is so important,
I think I must call the attention of the Tribunal to it. After stating that their
proposals tended to have the 55th degree admitted as the limit, the " contreprojet " goes on thus :—
I This same limit has already been assigned to the possessions ot Russia
by the Charter which the late Emperor Paul I granted to the American
Company.
| Inasmuch as the 55th degree of parallel intersects the Prince oi Wales
Island at its southern end, leaving outside two points of land, the Russian
Plenipotentiaries have proposed that these two points should be included
within the Russian limits, intending thereby to avoid a division of territory
inconvenient equally to the two parties interested in the case."
There it is : 55 degrees on account of the Ukase of 1799 ; Prince ol Wales
Island, which would be cut by the 55th degree, at its southern extremity, to
belong to Russia; 55th degree to be depa ted frc m for that reason <
extent only. Sir Charles Bagot's comme t upoiî that proposal is
appears at the bottom of the same pag where he refers to it as
line, starting from the southernmost extr< mity o f the Prine e of We
and extending to the mouth of the Portia- dChai mel, which was open
objections in respect oi the inlets, coves, nd sm all bays to be foun
56 and 54*45 degrees of latitude. 54*4i I ma y remind \ he Tribi
latitude of the Portland Canal according o the British Gov ernment
proposed, as appears at p. 71, a line thro ah the Channel w hich rui
Prince of Wales Island, which is afters u*ds c ailed, I thi nk, Sum
Then the Russians, m reply, return to th
Sir Charles Bagot's amended proposal, h
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lishmenls of the American Company seem to move south towards the 55th
parallel and beyond, as it is to be observed that if the A ^ e n ^ } ^ ^ ^
not yet formed permanent settlements on the mathema tical I n e r t e »
decree, it is none the less a fact that in virtue of its privilege oi 1 / 99 against
which no Power has ever entered a protest; they carry on the ^ W " ™ g
in these regions and that, as a rule, it occupies the islands ana tne aojonuji
coasts during the season, which allows for the sending there of its hunters ana
3
^ n T w a s then of a reciprocal convenience for the two Empires to assign
proper limits to mutual improvements which with time could have only
occasioned most serious complications.
,,-,-,
•
'\
y •*„
" It was also convenient that both parties should determine these limits,
taking into consideration the natural divisions which always form the most
distinct and indisputable frontiers.
"For these reasons the Russian Plenipotentiaries have proposed as the
limits on the coast of the continent, to the south the Portland Channel whose
head is about the 56th degree of north latitude,.and to the east the chain of
mountains."
Now it is observed that while referring there to the 55th degree, again the
Russian negotiators say, and very reasonably say, that when we are fixing a
question of boundary we ought to take natural features into account. They
then mention the natural features which appear in the Treaty. That is further
developed at p. 72 in the same set of observations by the Russian Plenipotentiaries, and some passages in the observations at p. 72 are so directly in
point that I would ask the Tribunal to look at them. They say, near the top
of p. 72, that :—

" The draft of agreement of the Russian Plenipotentiaries leaves open to
the gradual extension of the English Cc
between the mc
I Portland
" 1 . All that part of the c
ian possesChannel and the 51st degree of latitude north, considered
sions in the Ukase of September 4th (16th), 1821."
Now if they had in view anything but natural features as the line of
division why, when they were mentioning the 51st elegree of latitude north as
the southern boundary of that which was left open to England, did they not
designate the northern boundary also by latitude ? On the contrary the)T
select the natural feature—the mouth of Portland Channel which they had
preferred to any degree of latitude as a boundary. Then they recur to
expressions of latitude in the next sentence where they speak of " all the
territory lying between the English establishments on the 5*3th parallel and
the head of Portland Channel which lies by the 56th parallel." Then, near the
bottom of the page, there occurs this paragraph to which I direct the very
particular attention of the Tribunal :—
jjj On ne parlera point ici des deux pointes de l'Ile du Trince de Galles,
nuées au-dessous de la ligne du 55e de^ré de
deux pointes ne pourroient être d'aucune utilité à la Grande 3retairr
neuf-dixièmes de l'Ile du Prince de Galles annartiennent « la Ru
évidemment d'un intérêt réciproque que l'île lui appartienne toute (
One could not have it put more positively that the two headlands of
Prince of Wales Island which are situate below the line to the 55th decree of
north latitude are a matter which Russia for reasons of convenience stipulated
for, but which really between such negotiators was hardlv worthy of mention'
That is how they put it. And up to this point 54 degrees 40 minutes had
never been mentioned at all except as a rough designation of the situation of
the southern point of Prince of Wales Island, although 54 degrees 40 minutes
of course was present to the minds of all, and is repeatedly referred to as the
boundary constituted by the Russians.
• I think I admitted too much against myself .when I said that it had been
mentioned even to the extent of the designation of the approximate situation of
the southern point of Prince of Wales Island. Up to this^oin I do no t inkît
had been mentioned at all. What has been mentioned^ up to this P o V
5 | degrees 40 minutes in connection with the American Treaty, 55 degrees I

the line which Russia was holding out for, and then the southern points of
Prince of Wales Island to belong to Russia, although they are south of
55 degrees, but I do not think that 54 degrees 40 minutes up to this point has
been mentioned in any connection at all. In reply to these last observations,
Sir Charles Bagot contends that the Russian claim by occupation did not «*o
further on the mainland than 60 degrees or 59 degrees. That appears at p. 73
of the British Case Appendix ; and he says that "he cannot go below latitude
56 degrees 30 minutes, which is the latitude of the channel north of Prince of
Wales Island proposed by him before. It is at the bottom of p. 73 and the
top of p. 7 4 : —
" It was in the hope of conciliating these most important points with the
views of the Imperial Government, and without any further delay settling a
question which.it seemed to be in the interest of both parties to have definitely
arranged at the present moment, that the Plenipotentiary of His Britannic
Majesty had the honour, in his last conference with the Russian Plenipotentiaries,
to propose a line of demarcation which, while securing to Russia as its southern
boundary to the islands the degree of latitude mentioned by the Ukase of 1799,
would, at the same time, assign to Great Britain as boundary on the mainland
coast the latitude of 56 degrees 30 minutes north latitude."
On that page he recognizes in the islands the limits of the Russian claim
and he does'it by giving them the whole of Prince of Wales Island, pp. 73 and
74. And it is important to look at the terms of his despatch in reporting on
this point to Mr. Canning ; and it will be found that at p. 68 he says that he
gave Russia the 55th degree of latitude as a boundary upon the islands. ' That
is at p. 68 near the middle of the page.
" A s , however, I felt strongly the importance of adjusting this business, if
possible, at the present moment ; and as I felt also that, although the Russian
Plenipotentiaries had, in consequence of my former remarks, agreed to waive
altogether all question of national dignity in eliscussing it, His Imperial
Majesty might yet possibly feel an invincible repugnance to retract from the
pretensions advanced by the Emperor Paul in the Charter given to the Russian
American Company in 1799 (however unacknowledged by other Powers such
pretension might have been)—I thought that I shoulel not act in opposition to
the spirit, at least, of my instructions if, in deference to such a sentiment on
the part of the Emperor, and with a view to finish the business quickly, I
ventured to make yet one other proposition which, while it saved this point of
dignity to Russia by giving to her the 55th degree of latitude as her boundary
upon the islands, might preserve also uninterrupted our access to the Pacific
Ocean, and secure to His Majesty the 56th degree of north latitude as the
British boundary upon the coast."
And there is a despatch of Count Nesselrode dated the 11th April, 1824,
which will be found in the Appendix to the United States' Case, where he
speaks of there being no Russ" . settlement below 55 degrees either on
coast or inland, and then the next paragraph contrasts the United States'
negotiations and the Treaty of 4 degrees 40 minutes. I have read that so
recently that I am not going to ead it again ; and the following letter, which is
at pp. 170 and 171 of the Uni jd States' Case, deserves to be read in this
connection. I did not read it a L ain because I have reael the material parts this
morning already.
Now, summarizing the position of the negotiations up to this point, we find
both sides treating the southernmost point of Prince of Wales Island as the
point to be taken, carrying out the 55th degree boundary with the insignificantvariation to avoid cutting Prince of Wales Island into two. Well, it is rather
remarkable, in view of all that, to find that in the Argument for the United
States, at the middle of p. 55, this is asserted, after referring to the
terms :—
"This would seem to indicate that in the description the parallel was
regarded as the real point'of departure, and so, to guard against the result that
Prince of Wales Island might be divided, the express provision was inserted, so
that, notwithstanding the designation of the parallel, the whole of the island,
should belong to Russia."
R 2
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That is applied to the latitude of 54 degrees 40 mi
more complete inversion of the whole course of the n
Sept. 17 1903. t h e T r eaty cannot be imagined. The negotiations at th
the Russians were insisting on a boundary on the ™ a m
Bagot was not at the time prepared to concede. Then,
negotiations were resumed under instructions from Mr.
at p. 85 of the British Case Appendix, and there Mr. Lai
]
"His Majesty's Government have resol ved toauthc
consent to include the south points of Prince oi V
Russian frontiers, and to take as the line of demarcatio:
southernmost point of Prince of Wales Island from south to nortn tnr
Portland Channel."
But, in the meantime had occurred the first mention of 54 de,
40 minutes which has now come to play so important a part in this m:
It occurs in a despatch from Count Nesselrode to Count Lieven, win,
contained in the British Case Appendix beginning on p. 75. It is the
despatch which has been referred to ; in fact, it is the despatch some par
which I read from the American Case this morning. It is the third parag

according to this arrangement should belong to Russia, we proposed to carry
the southern frontier of our domains to the 54 degrees 40 minutes of
latitude and to make it strike on the continent the Portland Canal."
Now, there I submit that it is as clear as anything can be that he refers to
54 degrees 40 minutes merely as the point to which it would have to be carried in
order to avoid cutting the Prince of Wales Island, and that 54 degrees 40 minutes
has no application as the general parallel of division is demonstrated by the
following words, where he says that they proposed to make it strike on the
continent the Portland Canal, the mouth of which on the ocean is à la hauteur
of the Prince of Wales Island and the head inlet between the 55th and 56th
degrees of latitude. Now, that is the first mention of 54 degrees 40 minutes,
and there I submit that it is absolutely clear that it is introduced merely by
way of general description of the point to which on the islands the boundary
should be carried down for the purpose of avoiding the division of Prince of
Wales Island. These instructions of Mr. Canning of the 12th July, 1824,
which I was reaeling when I turned aside to notice that this 54 degrees
40 minutes had been mentioned in that way by Count Nesselrode inclosed
the draft.
it appears at p. 86 and the following pages of the British Case Appendix.
In this, and in all the subsequent drafts, the southern point of Prince of Wales
Island is described substantially in the same way—a mere matter of description :
"Commencing from the two points of the island called Prince of Wales'
Island which form the southern extremity thereof, which points He in the parallel
of 54 degrees 40 minutes and between the 131st and 133rd decree of west
longitude (meridian of Greenwich), the line of frontier between the British and
Russian possessions " shall run so and so. I need not refer to the subsen
t
drafts but call attention to the fact that in that, as I have read it two -points
are mentioned, and, to go through the subsequent drafts down to ' the Treat *•
would really be a work of supererogation. The same words are used with t l /
&
exception that the two points are omitted and the one point is substituted
Now, there is another point which is worthy of observation in the ne«of
tions. I have been dealing with them so far as they relate snerifir-oto, t* *u~

which ^approximately the latitude of the southern point of Prince of Wales
H a n d - t h e y had been dealing w,th the islands. But when you come to take
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the boundary at the point to which the line is to oe drawn from the southern
point of Prince of Wales Island, they are dealing with something which is
to be upon the mainland and not upon the islands. The contest here is as to
whether certain islands, Pearse Island, Wales Island, Stiklan, and Kanaghunut
are to belong to the United States or to Great Britain, and I must call the
attention of the Tribunal to the fact that the question of the lisière was one
that was agitated with reference to what Russia was to have upon the
mainland.
Now, the proposals by the Russians—this, I am sorry to
say, involves referring to passages which have already been referred
to for another object, but one must just mention them from this point of
view. At p. 70 the Russian Plenipotentiaries in their counter draft refer in
the fifth paragraph to the lisière on the mainland :—
" T h e principal motive which forces Russia to insist upon retaining the
sovereignty over the strip of land described previously, on the mainland from the
Portland Canal as far as the point of intersection of the 60th degree of latitude
with the 139th'degree" of longitude ; and it will be observed that the previous
description had traced the line following the Portland Canal to the mountains
" q u i bordent la côte" ; and in referring to what would-be given by that to
Russia they say expressly that it is sovereignty of a strip indicated above
on the mainland from Portland Canal to that point of intersection.
Mr. AYLESWORTH : What page, Mr. Attorney ?
Sir ROBERT FINLAY : P, 70, in the 5th paragraph and beginning " Le
motif principal."
They give as the principal motive for insisting on the sovereignty of the
strip described above upon the mainland from the Portland Canal is so and so on.
Then Sir Charles Bagot replies with a difficulty from the British point of view
as to inlets and small bays between the 56th degree and 54 degrees 45 minutes
of latitude. As I have pointed out, that is the latitude of our Portland
Canal. The Russians, on p..71, say at the bottom of the page :—
I For these reasons the Russian Plenipotentiaries have proposed as the
limits on the coast of the continent to the south, the Portland Channel."
And at p. 72 they say in the 8th paragraph from the top of the page :—
I On the other- hand, the Russian Plenipotentiaries have the honour to
remind him once more that without a strip of land on the coast of the
continent from Portland Channel, the Russian establishments on the adjoining
islands would be left unsupported."
And so on
. . . . "sans une lisi u*e sur la côte du continent à partir du Portland
Channel."
At p. 74 Sir Charles Bagot speaks of a proposal which while he would
give to Russia a line of demarcation
. . . . " which, while securing to Russia as its southern boundary to the
islands the degree of latitude mentioned by the Ukase of 1799, would, at the
same time, assign to Great Britain as boundary on the mainland coast the
latitude of 56 degrees 30 minutes north latitude."
That is what he wanted. He is contrasting the mainland with the islands :
that is the point for which I am referring to this—not as to the precise point
of latitude. Then the Russian final decision is given on the same page, and
what they say on this point is contained in the fourth paragraph of that
document :—
1 The Emperor instructs his Plenipotentiaries to declare once again to the
Ambassador of England :
| ' That the possession of Prince of Wales Island, without a portion ? of
territory on the coast opposite this island, could not be of any use to Russia.
And then again, lower down the coast of the continent is mentioned in the
paragraph last but one of that page.

*
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Then Count Nesselrode, in his despatch to Count Lieven, at thi
Sir R. Finlay.
the negotiations says :—
Sept. 17, 1903.
" W e proposed to carry" [I read the paragraph just now] " the
frontier of our domains to the 54th degree 40 minuteslot latitude,,aaa
it strike on the continent the Portland Canal ('et d e l à lane aoo
continent au Portland Canal'j."
.
That was to make the line strike on the continent on the
at the Portland Canal. And then in the next sentence he says :—

uthern
make

"This proposition only secured to us a narrow strip on the coast
Now, I submit that all these passages with reference to the fac
taking the Portland Canal they were taking it as a boundary upon t
ferme" upon the continent, upon the mainland upon the coast—go st
confirm the view that what is to be dealt with is the Portland Canal
to Vancouver, which furnishes a boundary north ot which you are
mainland.
-otiations, I do not know
On this part of the coast, with regard to
id, and I now p
that there is anything to be added to what I h
ference to this ;
deal with the subsequent action of the parties -*
the territory in dispute.
Now, the point to which I am going to call attention relates to what was
done with regard to the island of Tongass. Tongass is a small island situate
to the north of the mouth of the Portlaud Canal, not very far from
Cape Fox.
The PRES

E N T : We know it

FINLAY: And
of Tongass as bein
at I ] îl'er to will be found
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Gove
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i-Ameri
ited Sti

Company to the Cc

Afi
•ept
till
to
venient route to Tumbaz (Tongas).
" 1 . The occupation of a stat
purpose of preventing the foreign*
the
natives, as they have lost the right 1
ten years' term of the Convention, a
n a y see 1
" 2. For trading with the nativ
" I deem it necessary to observe the foliowii
points :—
" 1. Occupatiou of a station : As we may sa
straits visited by the foreigners is Tongas, you :
place of your sojourn. Here you may always hea

nd
ithe
to these two 1
e only pla
set this b

br
to set sail, you will always be able to proceed" to where the foreigner
herself.
" Upon receiving from her answers to the cmestions marked in the
papers, you will declare to her that the term of the Convention has
giving each vessel a letter from the nine copies here inclosed (six w
captains of the United States, and three for the English), and deman<
consequence of this the vessel should leave our pe>ssessions. Should th
allege some indispensable reason which forced him to enter and to sto
necessity of repairs or dangers from winds, after havino- ascertained
of the statement you will use all means of ri vin a him 'aid in ordpr
may send him out of the strait after having removed the obstacl
to reason that the foreigner must under no circumstances carrv c It stands
trade with
the natives.
'
^
"If, contrary to all expectations, the captain should insist on
and should continue to carry on trade, YOU in your turn must not P ™
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violent measures against him, but report his actions to the Colonial authorities at
your earliest opportunity,
I But should insolence go so far that some one should use violence against
you, it is j o u r duty to repulse it by military measures and punish the brigands,
maintaining the honour of your flag and uniform. A vessel taken under such
circumstances is a legal prize.
" II. Trade with the natives.
" It is known to you that the most important influx of furs to the southern
parts of our straits is at Tongas, and that in April and up to the middle of
May, in Ton eras and the neighbouring localities all the Kolosh are absent as
they go to Naas with their furs."
Now, what is referred to as f! the Straits " there is obviously the inland
seas and passages which are situate between the Prince of Wales Island and
the other islands to the north of the mainland. And the situation of Tongass
is immediately to the north of the Portland Canal of Vancouver, and exactly
answers ^to the description given by the Russian American Company of
Tongass as being on the frontiers of their straits. Then, to follow up this
question of Tongass, it will, be found that in 1869 General Thomas, of the
United States, speaks of Tongass as being on the boundary. I will read his
exact language. It will be found in the United States' Case at p. 358 in the
Appendix. It is a Report of Major-General George H. Thomas, dated the
27th September, 1869, made to the Adjutant-General of the United States'
Army. He says at p. 358 this :—
"* After touching at Victoria, Vancouver's Island, for coal, I proceeded
elirect to Alaska ; reached Fort Tongass 18th July. This post is one of the small
islands of the Tongass group, at the southern end of the Alaska Archipelago, and
is occupied by one company of artillery. As it has been useful in checking
illicit trade with the Tongass, Cape Fox, and other Indians, and is on the
boundary between Alaska and British Columbia, I have not thought it wise to
discontinue it at present."
Now there is a distinct statement by General Thomas in the year 1869,
two years after this territory had been taken over by the United States from
Bussia, that Tongass is at the southern end of the Alaska Archipelago, and is on
the boundary between Alaska and British Columbia.
I submit that it is quite impossible that that language could have been
employed if the boundary between British Columbia and Alaska had been
constituted by the Observatory Inlet of Vancouver, as is now contended.
In 1870, General Davis writes a letter dateel the 20th August which will
be found at p. 357 of the United States' Case, the page before that to which I
was referring just now. He saj-s :—
" Within the past few months I have visited in person most of the tribes
living on the islands forming the Alexandrian Archipelago, as well asj the
mainland east and north of them from Fort Tongass to the Taku and Chilcat
rivers. I have also visited those in Cook's Inlet, Island of Kadiak, and several
of the Aleutian islands, including St. Paul and St. George, in Behring Sea.
With the exception of the two last-named (which will be more fully reported
upon in detail hereafter), I found a very satisfactory state of affairs existing
among the natives."
There Tongass is referred to in a way, I submit, which seems to indicate
that it was the southern part of the United States' territory.
And in 189S an official of the United States' Education Department, in a
document which will be found at p. 481 of the Appendix to the United States'
Case, referred to the position of Tongass with reference to territory. The
document is from the Rev. Sheldon Jackson to the Secretary of State. It
is dated from the Department of the Interior Bureau of Education, Alaska
Division, the 15th September, 1898. It states that he went to Alaska as Superintendent of Presbyterian Missions in 1877. 1 is the paragraph fourth from
the bottom :—
" I n 1885 I sent Mr. and Mrs. Lewis Paul as missionaries of the American
Presbyterian Church to Fort Tongass on Tlekhonsiti Harbour, at the extreme
south-eastern point of Alaska, where they remained for several years. In ISJo

Sir R. Fi
Sept. 17,

Sir R. Fhrfa
*ept 17, 19<

this Mission was transferred to baxman on longass IN<UI <_>»=, «.
W. Young and the Rev. Edward Marsden were in charge.
Then Tongass is again mentioned near the end of the docui
says that " a detachment of the United States Army had
Kadiak, Kenai, Sitka, Fort Wrangell, and Fort Tongass from
inclusive."
Then he goes on :—
I Upon the withdrawal of the military in 1877 a ns
Jamestown (Captain Henry Glass), afterwards the Adam and th
t Sitka
statu
the latter commanded by Captain Lull—w
circumstances required to preserve order an ig the native;
in all the inlets to the head of Lynn Canal.
Now in these two passages this gentleman, an offic
describes Tongass as at the extreme south-eastern poi:
to the cruising which was done for the purpose of pr
from Fort Tongass in all the inlets to the head of Lynn
indicating that Fort Tongass is treated as the southStates territory.
, report
Now, there is another reference to Fort Tongasi
which was made by Major Scott in the year 1867, wi
deal with at this point, as I submit it bears out our c
. with igard to
e found
It
the position of Tongass as the extreme limit of the fr
in the Appendix to the Case of the United States at ). 437 and the following
page. And with this despatch should be looked at a f brt of rough sketch or
rough chart which he drew. It is numbered 31 in th ! atlas appended to the
Counter-Case of the United States. At least, it is numb iretl 31. The numbering
of the United States' Counter-Case is consecutive ; the; run on from the Case
to the Counter-Case—No. 31. This island is here refei red to under tl name of
Tonnis—it seems so to be spelt ; it is marked off the po
island is
W
marked by name. Sitklan and Kanaghunut are also shown
and then to the south the words " Portland Channel"
Led to
Vancouver's Observatory Inlet.
Colonel Scott's instructions are contained on the pre
sdthe
3rd September, 1867, from John Haddon.
On p. 347 of the United States' Case Appendix occu
mstructic
" It is said that Indians living near the be
ary line between Northern
British Colombia and the ceded Russian-Am
in possessions have made
several hostile incursions into the Settleme
in British Columbia and
Washington territory, which hostile incursions
prevented by a proper military force in the vicinity of Fort Simpson or
Portland Canal. To accomplish this object it may be necessary for the United
States to establish a military post within their own territory, on the north side
of Portland Canal. You will carefully inquire into this matter."
Now the Report on this point is dated from the head-quarters of the
Military Division of the Pacific at San Francisco, and contains an estimate of
the number of Indians. Under these instructions Colonel Scott took action
which he réports as follows. The passage occurs at p. 349 0 f the same'
Appendix :—
" The Portland Channel is an important inlet for trade with the interior
tribes. It is desirable as a means for developing the country and for the
purpose of affording protection to our traders and revenue officers as well as
to preserve peace within our own and the British Indians to estiblkl
small military post on or near the Channel. Such an establishment w 11
also have a good moral effect upon the tribes livino- or tradino- for mm - °1
=
&
around the vicinity."
^ mites

L

There again it will be found that Colonel Scott when he sele
as he is directed to do, on the north side of Portland Canal chooses '
Now, there have been certain transactions which have been ref
connection with the subsequent action at this point of the territory
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of these is the lease which was made in the year 1839 to the Hudson's Bav
Company.
*
The second is the action of the United States in the year 1896 in nuttiu»
up certain store-houses upon the islands which lie to the south of our Portland
Channel. I will deal with these in their order.
The lease of 1839 will be found in the Appendix to the British Case at
p. 150.
The PRESIDENT : Mr. Attorney, could we get the original of that lease ?
I think some of the members of the Tribunal"would rather like to see it.
Would you make some inquiries from the Hudson s Bay people ?
Sir ROBERT FINLAY : I certainly shall endeavour to do so.
The PRESIDENT : Thank you.
Sir ROBERT FINLAY : We will endeavour to get that, mv Lord. It is
the more important, I think, to get it because in one passage in "the document
produced by the United States it appears without the words " o r thereabouts."
The PRESIDENT : Yes ; we had noticed that.
Sir ROBERT FINLAY: The argument adduced by my friends on the
other side are adduced on either hypothesis, one set of arguments making it
out that the claim of the United States is based on the assumption that~the
words " there or thereabouts " do not occur, and another set of arguments
equally cogent reasons on the assumption that the words " there or thereabouts" do occur.
The PRESIDENT : I t only shows their resource, Mr. Attorney.
Sir ROBERT FINLAY: That is the point of view which I desire to illustrate, my Lord.
Mr. AYLESWORTH: There is, at the same time, a letter which
Mr. Ware was searching for; that letter he refers to in his Declaration, which
perhaps he may have found by this time. It may be of importance.
Sir ROBERT FINLAY : Could you give me the reference ?
Mr. AYLESWORTH
Appendix.

You will find it referred to on p. 306 of the

Sir ROBERT FINLAY : 306.
Mr. AYLESWORTH: Yes, that letter from the Russian-American.
Company, which they had not at that time found and were still searching for.
Sir ROBERT FINLAY : I see here he says that the original lease is in
of the Company,
Mr. AYLESWORTH : Oh, yes, they have the lease.
Sir ROBERT FINLAY : Yes, certainly, we will endeavour to get that.'
We will get both these I hope by to-morrow. Now I will deal with the lease as
it is set out on p. 150 of the British Case. It is necessary to read the earlier
part of the terms to render intelligible _the arguments which are based on it
from any point of view on behalf of the United States.
« The Governor, Deputy-Governor, and Committee of the Hudson'i
Comoany of London, and the Directors of the Russian-American Comp*
St Petersburgh, being desirous of drawing still closer the ties of good u iderstanding and friendship which unite t^em, by means of an agreement i hich
[1060]
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nd adv fage dine
Sir E. Finlay. may settle upon the basis of reciprocal convenience ai
points connected with the commerce of the said Hudson» u™ ^ U " * F ~
Sepi, jfj 1003. the Russian-American Company, have named agents to conclude an agreemei
for this purpose, that is to say : The Hudson's Bay Company o t l X ) n a o n n a \
appointed Mr. George Simpson, Governor of their territories 01 Jiuperts ^ a
to act in their behalf, and the Russian-American Cohlpàny have^ apjpointea n
Excellency Baron Wrangell, Rear-Admiral in the service ot xus Majesty tl
Emperor of Russia, to act in their behalf, who, after having communicated, t
each other their respective full powers found m good and atte lorm, na\
agreed upon and signed the following Articles :—
t
« Article 1st.—' It is agreed that the Russian American Company, haviti
the sanction of the Russian Government to that effect, shall cede or leas
to the Hudson's Bay Company, for a term of ten years, oôôimenclng front to
1st of June, one thousand eight hundred and fo
His
the coast, exclusive of the islands and the Intel
Majesty the Emperor of Russia, situated between Cape Spencer, forming the
north-west headland of the entrance of Cross Sound, and latitude 34 degrees
40 minutes or thereabouts, say the whole mainland coast and interior conntrj
belonging to Russia, together with the free -navigation and trade of the waters
of that coast and interior country situated to the southward and eastward of a
supposed line to be drawn from the said Cape Spencer to Mount Fairweather,
with the sole and entire trade or commerce thereof. And that the Russian
American Company shall abandon all and every station and trading establishment they now occupy on that coast and in the interior country already
described, and shall not form any station or trading establishment during the
said term of ten years, nor send their officers, servants, vessels, or craft of any

I do not think it is n<
Article or refer to the other
if it is desirable that anyth

ssary that I should read the other parts of this
arts of the Agreement. I, of course, will do so
; further on this should be read at this stage, or
I have, 1 think, read the words which raise the
question. Now, the first obsei
ion I wish to make is one which is rather in
another connection, but I ou£
to make it upon this document. It Will be
observed that it provides that it is to -be " situate to the southward and eastward of a supposed line to be d:rawn from the said Cape Spencer to Mount
Fairweather, with toe sole and ent:ire trade or commerce thereof."
Now, if the Tribunal would el
le honour to look at the map
The PRESIDENT : Which map, Mr. Attorney?
Sir ROBERT FINLAY : If you
Case Atlas. It is a map published
territory ceded by Russia to the Un
of State at the United States Coast
1867).
Now, the observation that I was
another part of the case, but ought t<
document, is that when they say :

I take No. 2 of the
ted States'
1867. It
Lowing the
filed fo
department
y Office (Pearse, Superintendent,
** to make, which really relates to
lade here because it arises on this

I i B 3 t e !" r i t o r y p l a t e d to the southward and eastward of a supposed line
to be drawn from the said Cape Spencer to Mount Fairweather,"
a

? l P r ° n ' t h e J J v i o u s l y mean that they are ceding the southern portion
of the hsiere, and that a line drawn from Cape SpeneeAo Mount F a l w e S h e r
reaches the inner boundary of the Usière. And if this map is £ d k e d « W l
be seen that that exactly corresponds with the view whi& wa^takeh by toe
J
official gentleman who compiled this map in 1867.
The PRESIDENT : Mr. Attorney, that map does not mark Cape Spencer,
Mr. AYLESWORTH : At Cross Sound.
The PRESIDENT ; At Cross Sound,

m
• $ir BGBBET FINLAY : It is the point at Cross Sound.
The PRESIDENT : It is the point at Cross Sound—I understand.
Sir ROBERT FINLAY : It will be observed if that map is looked
j the boundary runs from Mount St. Elias down to Mount Fairweathe
' that the boundary is at Mount Fairweather. That exactly agrees w
indication, the irresistible presumption afforded by the document upor L w i n
I am commenting, that at Mount Fairweather was to be found the
id
boundary of the territory. Because it is impossible to suppose that win
selected a line from Cape Spencer to Mount Fairweather, and said that the
territory which, was being demised was the territory situate to the southward
and eastward of that line, they were not bisecting the lisière.
I t would be a most extraordinary thing if they had left undealt With
territory situate to the north of Mount Fairweather which belonged to
Russia. They were evidently at this point bisecting the lisière and giving to
the Hudson's Bay Company what lay, roughly speaking, to the south and east.
That shows that the line was treated at that time by every one as being
at Mount Fairweather.
!Now would the Tribunal do me the honour to turn
to the next map in this same atlas, which shows the line now claimed by the
United States ? Well, that shows the boundary at a point distant from the sea
about three times as far as Mount Fairweather is at this very point.
The PRESIDENT : You are rather being diverted to a lisière argument
than a Portland Channel argument at the moment.
Sir ROBERT FINLAY : Yes, I am turning aside.
The PRESIDENT : Yes, you are quite right.
Sir ROBERT FINLAY : Because I think that it would not be right to pass
it b y y
The PRESIDENT : I quite follow you ; quite proper.
Sir ROBERT FINLAY :
in dealing with this document which really
relates to another part of the case.
The PRESIDENT : You were first going rather to consider it with
reference to the Portland Channel.
Sir ROBERT FINLAY: Purely; that is the object with which I am
doing it.
The PRESIDENT : You will undoubtedly have to refer to that on another
part of the argument—on the lisière argument.
Sir ROBERT FINLAY : I turned aside on this point because it would
seem odd if I passed by, Avhen I read the document, without mentioning it.
But I am not going to develop it further.
The PRESIDENT : This is a good point for you to break off, Mr. Attorney.
[Adjourned for a short time.]
Sir ROBERT F I N L A Y : I was calling attention to the terms of the
lease, and was about to consider the arguments which are based upon the lease
from the point of view of the United States. The passages in which those
arguments are contained occur in the Counter Case for the United States at
pp. 17 and 18, and in the Argument at pp. 49 to 51. Now, before I deal, as i
shall specifically, with the contention of the other side* I shall sfy^t ™ ??7
few words to the Tribunal the view that is put on behalf o¥= toe BrltKn
Government of the meaning of this lease. It is a lease for commercial <
purposes of the coast and the territory belonging to Russia situate between
b À
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Cape Spencer and latitude 54 degrees 40 minutes or thereabout lav, th<
whole mainland coast belonging to Russia south anel east ot a su*f sed liu<
Sept. 17, lOOo drawn from Cape Spencer to Mount Fairweather
What it meant wa
that the coast and territory exclusive of the islands belonging to J
between Cape Spencer and latitude 54 degrees 40 minutes or
abouts are to be demised. The words " o r thereabouts
are
duced as qualifying. the latitudes. That is the general way ot spe
and, according to the view which I submit, these words_ have no reî<
—no particular reference—to the territory comprised in the lease
than they have to the territory belonging to Russia. What was rat
was that everything south and east of an imaginary line to be drawn
Cape Spencer to Mount Fairweather should be demised for commercial pu:
to the Hudson's Bay Company, and the southern latitude is roughly grv
54 degrees 40 minutes. ' The southern latitude of the Russian territory a
the lease is really coincident; 54 degrees 40 minutes or thereabouts is .gw
the point where, as you go to the south, the territory upon which
could operate ceases, and therefore the lease ceases there.
Now, the argument which is adduced on behalf of the United States
in the Counter-Case will be found to begin at p. 17 near the bottom of the
page.
Sir'E. Finlay.

"During the correspondence which took place at the time
the lisière to Hudson's Bay Company in 1839, which will be cc
the subject of the southern limits of the Ru
r
the islands was included
mentioned. It should be borne in mind that n
in the lease ; Count Nesselrode, one of the negotiatoDrs of the Treaty of 1825,
reported to the Emperor that the Russian-Americarin Company believed that
' it would be advisable to cede to the Hudson's Baj Company the exclusive
right of trade on the shore of the continent betw ;en latitude 54 degrees
40 minutes and' the Cross Strait.' The territory covered by the lease is
described in the Russian version of the lease as
excluded) and the interior portion of ,'the land . . , situated between Cape
Spencer . . . and latitude 54 degrees 40 minutes.' "
It will be observed that there the words *

: thereabouts " do not <

" I n his narrative of a journey around the world, publisl
1847, Sir
George Simpson, the Governor of toe Hudson's Bay Company,
icned the
lease on behalf of that Company, stated : ' Russia, as the reac
aware, possesses on the mainland, between latitude 54 degrees
latitude 60 degrees, only a strip, never exceeding 30 miles .in ept
Win
testifying before a Select Committee cf the House of Con
185
Governor Simpson said : ' There is a margin of coast marked yelloi
[United States Counter-Case, Atlas, No. 35] from 54 degrees 40 ? m
Cross Sound, which we have rented from the Russian-American C( npany fo
term of years.'
"Mr. R. M. Martin, in his defence of the Hudson s Bay Company,
published in 1849, states that the territory of the Russian American Company
' includes all the Pacific coast and islands north of 54 degrees 40 minutes.'
" Again he writes that the lease provided that ' the Hudson's Bay Company
should enjoy for ten years the exclusive use of the continent assigned to Russia
by Mr. Canning in 1825, and extending from 54 degrees 40 minutes north to
Cape Spencer.'
i €'In- th% a P P l i c a t i o n m a d e in 1859 by the Russian-American Company to
1 he Russian Government for the privilege to renew the xease, the territories
stated to be a part of our possessions on the north-west coast of America a
extendm
nonh"
S m a north-westerly direction from 54 degrees 40 minutes
And then they go on to another matter, which I will have to advert to
l i B S T h 6 n m t h e A r S ™ i t > at pp. 49 to 5 1 , this s a n j matter is deaR
with, and the contention is put forward hi terms that the leaTe was notmean
to go so far south as the Russian territory on the mainland! toal the R u s s L
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" T h e lease of the lisière to ihe Hudson's Bay Company recited that it
included the coast, exclusive of the Ldands, and the interior country belonrinr**
to His Majesty the Emperor of Russia, situated between Cape Spencer forming Sept. 17, 1003.
the north-west headland of the entrance of Cross Sounel and latitude 54 decrees
40 minutes or thereabouts, say the whole mainland coast and interior country
belonging to Russia," &c. " It is to be noted that the words * or thereabouts '
used to .qualify 54 degrees 40 minutes, as the location of the southern extremity
of the territory leased, do not signify any doubt as to the location of the
boundary line at that parallel, but on the contrary show that it was well understood that the leased territory was not to extend fully to the boundary at that
point. The lease was limited expressly to the mainland coast, and all the
islands were in terms excluded."
Now, I'do submit, by no ingenuity can that meaning be extracted from
the document which is before the Tribunal. The agreement is for a demise for
commercial purposes of the coast of the territory belonging to His Majesty the
Emperor of Russia situated between Cape Spencer and latitude 54 degrees
40 minutes, or thereabouts. I do submit that if the words are construed in any
ordinary way, that means that they excluded the islands. The Hudson's Bay
Company wTere to take a lease of ' the whole territory from a line from Cape
Spencer to Mount Fairweather, belonging to Russia, to latitude 54 degrees
40 minutes, or thereabouts, and that the words " as to the latitude 54 degrees
40 minutes, or thereabouts," refer to territory belonging to Russia. 1 mean
that all one's argument on this point comes to reading the words over and over
again, and asking whether they can bear any other meaning. I go on with the
Argument as presented on p. 50 of the United States' Argument :—
" An examination of the maps will show that the mainland coast was some,
distance above 54 degrees 40 minutes at that point, and that in the intervening
space were Wales Island, Pearse Island, and several other smaller, islands.
The significance of the expression' 54 degrees 40 minutes or thereabouts,' as
the southern limit of the lease therefore, is that it was recognized that if the
description was carried to the boundary at 54 degrees 40 minutes without
qualification it would extend beyond the mainland and include these islands
which would have conflicted with the other provisions of the lease. The only
escape from this conclusion would be in the assumption that the lease was not
prepared with care and precision. The character of the lease forbids such an
assumption, however, and it appears upon the record that the reverse is true;
Mr. Simpson, who negotiated the lease with Baron Wrangell, in writing to him
for preparation for it says that it had been understood that the islands would
be included within the leased area, but on the understanding that they were to
be excludeel he continues :
11 But such being the new state of affairs, it is necessary to enter into the
minutest considerations and details . . . in order to guarantee that we.shall be
protected from all direct or indirect rivalry in the trading in the leased
territory.'
I The fact that care was taken to describe the southern end of the leased
territory, so that it would not extend to the line of the boundary on the water
at the entrance of Portland Channel, therefore indicates that it was elone in
order that there should be no question of its extending beyond the mainland,
and including the islands lying between the mainland and the boundary at
54 degrees 40 minutes."
They had already done that. They had said it was a lease of the territory
excluding the islands.
"This was a mutual recognition that such islands above 54 degrees40 minutes belonged to Russia, and consequently that the Portland Channel of ,
the Treaty was not limited to the channel wholly separated from 54 degrees
40 minutes, and lying between the islands and the mainland.
" T h e translation of the lease as -riven in the United States Counter-Case..,
Appendix, p. 6, differs from the translation in the British Case. Appendix at
p. 150, and omits the words ' or thereabouts,' in connection with the reference
to 54 degrees 40 minutes. It is immaterial, however, which translation is .
relied upon, for in either case the proof is complete on the point that there was
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mutual recognition that the islands above oi àe8™e* f l ^ i " 1 J ^ a r v was not I
Russia, and consequently that the Portland Channel of the boundary was

a

a b o y e g u c h

islands.»

I do submit that there is no such recognition that could be extracted froto
these words :—
"Throughout the proceedings leading up to this l e a s e ^ d j ° ^ b ^ q ^
references to it, the understanding on both sides l s ^ n l ™ ^ / 1 ^ % M r f i a t t h e
been that the boundary extended to 54 degrees 40 minutes, a n
;x '
Portland Channel of the boundary was the channe1 through ™ ^ " £ £ ™
which that parallel is found. The following extracts leave no doubt on
that point :—
" Our Company believes that . . . i t would be ^ ^ ^ *° ^
*J
the Hudson's Bay Company the exclusive right of trade on toes snore_oi^tne
continent between latitude 54 degrees 40 minutes and the Cross Strait R e p o r t
of Count Nesselrode).
.
.
##• -JÉl
" I n the letter of the Directors of the Russian-American Company to tne
Minister of Foreign Affairs, January 25th, 1859, the lease is referred to as
'of a part of our possessions on the north-west coast of America, a stup ot
land extending in a north-westerly direction from latitude 54 degrees 40
minutes north, etc'
" In the Memorandum submitted by the Russian Minister of finance to toe
Yice-Chancellor in his letter of the 16th March, 1867, he says of the lease that
it related to " t h a t part of the mainland belonging to Russia which lies
between Cape Spencer and 54 degrees 40 minutes northern latitude, &c.
" H e also says that the United States agrees, & c , with reference to another
point :—
" In the testimony of Sir George Simpson before the Committee of the
House of Commons, 1857, he says :—
' There is a margin of coast marked yellow in the map from 54 degree»
40 minutes up to Cross Sound which we have rented from the RussianAmerican Company for a term of years.'
" Sir George Simpson also, in his ' Narrative of his Journey Round the
World, 1841-2, speaking of the lease, says :—
" Russia, as the reader is, of course, aware, possesses on the mainland»
between latitude 54 degrees 40 minutes and latitude 60 degrees, a strip, &c."
"Russia was fully informed of the terms of this lease, and sanctioned
it, as appears from the recital in Article I of the lease, and also from the
reports of the Russian officials printed in the record. There can be no doubt
therefore, as to the Russian understanding that the southern boundary of
her possessions on the coast extended to 54 degrees 40 minutes, and her
intention to express that understanding in this lease.
" I t is equally clear that the attention of the British Government was
directed to the making of the lease and to its terms. The lease was tfee
direct outcome of the Dryad claim, for the settlement of which the British
Government was vigorously pressing ; and it is not to be presumed that the
settlement, through the meelium of this lease, was agreed to without a full
understanding and approval of the circumstances °on the part of Great
Britain. Furthermore, the Hudson's Bay Company had full knowledge of
how the lease was understood by Russia ; and the testimony of Sir G
Simpson, the Governor of that Company, quoted above, is itself sufficient
to show that that Company acquiesced in such understandmg and -that
knowledge of the lease, and its bearing on the question of the' boundary
at 54 degrees 40 minutes was brought home to the British Government
Further evidence of official knowledge of this lease on the part of Great
Britain is furnished by the Neutrality Agreement with Russia which was
made expressly because of the existence of this lease
S H N H P l t h e ' S e C01 l si< ^ era 1 tic > ns ' therefore, even if Great Britain should
plead official ignorance of the lease prior to the definite information brought
home to her as shown above, there certainly can be no doubt as to her notice

at that time, and her acquiescence in the lease, and her actior ith respect to
it, impute to her full knowledge of all that it involved."
Now, I should submit that if anything Were Wanted to displaoe tl
argument submitted on behalf of the United States with reference to the tern
of the lease, it is supplied by those various.passages which are cited in the letter
relating to the negotiations for the lease. As to the evidence of Sir Georc
Simpson before the House of Commons, and the narrative of Sir Geofo-e Simpso
of his journeys in those parts, he speaks over and over again of the Hudson
Bay Company having a lease of the territory from 54 degr
40
minutes northwards.
The argument on the other side is tbi
did not have a lease from 54 degrees 40 minutes northwards; that 54
dfgfees 40 minutes designated the southern boundary of the Russian
possessions, but that the lease taken by the Hudson's Bay Company was from
a point somewhat to the north of 54 degrees 40 minutes. The fact that in all
these passages which are collected in this argument, as well as in the CounterCase of the United States, language of that sort is used relating to this lease,
that it was from 54 degrees 40 minutes shows that " 54 degrees 40 minutes" is
merely a somewhat loose way of speaking. They are speaking generally ot
the southern boundary of the territory. They do not designate it with perfect
accuracy, and >• 54 degrees 40 minutes " is used, as in the lease itself it is used,
with the addition of " or thereabouts." It is really imposing too much of a
burden upon human nature to expect that every time you are referring
generally to a locality you are to give .the minutes and toe seconds.
If every time one refers to any particular locality or any particular
boundary—no one could go through the burden of reciting every time
the precise latitude with all the minutes and with all the seconds ;
and to clinch that observation that I was making upon this point, I drawparticular attention to this passage at the bottom of the page I have just read,
where Sir George Simpson, in his narrative of his journey round the world,
says, speaking of the lease : "Russia," as the writer is, of course, aware, " the
possessors of the mainlanel between 54 degrees 40 minutes anel latitude
60 degrees, a strip, &c." What it possesses on the mainland is between a
latitude somewhat to the north of 54 degrees 40 minutes.
Now, having gone through the arguments which are so liberally piled up
on, as I shall submit, an inadequate foundation in regard to this lease, for the
purpose of establishing 54 degrees 40 minutes as the southern boundary, I
would ask the Tribunal just to turn to Vancouver's Chart, No. 2, in the British
Atlas.
Sir EDWARD CARSON : No. 4 in the United States.
Sir ROBERT FINLAY : The line designated 54 degrees 40 minutes. If
one traced upon this chart the latitude 54 degrees 40 minutes, it would be
found that that passes not through the entrance of Observatory Inlet.
It passes through the land to the south of Point Maskelyne. If the members
of the Tribunal will look at the margin of the chart, it will be seen that the
minutes 15, 30, 45, sub-divisions for each, so that one could find out exactly
what is 40. Now, if you take what is 40 on this, take off 5 minutes from the
45, and draw a line from side to side—one is enabled to do that because they
are marked on the other side as well—it will be found that the line does not
pass through the mouth of Observatory Inlet at all. It passes through the
land at some little distance south of Point Maskelyne, a very perceptible
difference; it is about 2 minutes at least—rather more—to the south of Point
Maskelyne—2|-, really.
Mr. AYLESWORTH : You do not mean that it is so in fact, but that it
would appear to be so from this map ?
Sir ROBERT FINLAY : That it is so on this chart—Vancouver's chart—
which was before the negotiators.

Mr, AYLESWORTH ; Not that it is so, in fact ?
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Sir ROBERT FINLAY: I am not meaning that it was accurately
i l ascertained, but for this purpose one must look at, of c 0 ^ ' J ^ f . ^ 7 ^ :
Sept. 17,1903. t h e n e g o t i a t o r s h a d . Now, how is it possible to suppose that w ith that ch art
before them, the only chart of Vancouver which the United btates placed ra
their atlas, how is it conceivable that they took the 54 degrees 40 minuteswhich
does not coincide with the entrance of any part of the two miets, wnicn are
known as Observatory Inlet and Portland Channel ? It strikes iand south of
Observatory Inlet, and that point is furthered by reference to v ancouyers
narrative. If the members of the Tribunal will look at p. 140 ot the British
Case, near the top, they will find this statement :—
« To the north of this island we had a distinct view of the ocean to the
westward through a spacious channel that appeared free from interruption ;
and by sunset we entered the arm, up which we expected to nnd tins extensive
inland navigation. To its south-east point of entrance I gave the name ot
Point Maskelyne after the Astronomer Royal. It is situated in latitude
54 degrees 42£ minutes, and longitude 229 degrees 45 minutes, and ofl it he
two rocky islets, and to the south of it a small island close to the shore.
Well, we are actually asked to believe, that with Vancouver's narrative
before them, stating that Point Maskelyne was in 54 degrees 42£ minutes north
latitude and with that chart before them, which shows that it was in the same
latitude the negotiators took as the governing factor in their Treaty, the -•
line of 54 degrees 40 minutes, which would have carried them to a point on the
land south of the entrance to the mouth of the Observatory Inlet altogether.
Mr. AYLESWORTH : Nearly 3 miles.
Sir ROBERT FINLAY: Yes, 2$ nautical miles, which is very nearly
3 miles. I submit that that really amounts to a demonstration that all these
arguments which are based upon the language which was used in the
negotiations for that lease of the Hudson's Bay Company and in the lease
itself, even if they had any foundation as applied to that document, and the
steps preliminary to it, altogether fail of their effect that the deduction sought
to be made from them is that the negotiators intended 54 degrees 40 minutes to
be the governing factor. It demonstrates that the negotiators could not have
intended anything of the kind.
But I further submit that the arguments based upon this lease and the
negotiations preliminary to it, and the statements by Sir George Simpson
collapsed altogether when one once appreciates what the real meaning of the
lease is, and how Sir George Simpson in his letters and statements was using
" 54 degrees 40 minutes " in a loose way as designating approximately the
boundary of the Russian possessions in the mainland, wliich in point of fact it
was not.
Now, the next point that I propose to deal with in this connection in regard
to the subsequent action has relation to the establishment of certain storehouses upon the islands to the south of Portland Channel in the year 1896.
Mr. AYLESWORTH : Mr. Attorney, probably at some sta«e of your
Argument you intend to discuss the question of the extent to which Great
Britain would be bound by any action of the Hudson's Bay Company but are
you able to tell us what evidence there is of the knowledge of the British
Government that this lease had been accepted by the Hudson^ Bay Company.
T1 I m ^ F
™ L A 7 : * T T a W a r e 0 f ^ e v i d e ^ e upon the point
I have read the passage from the Argument of the United States which is
directed to fixing the British Government with notice. It mav be that r
makes out a sort of case of constructive notice of a rather remote character
but beyond that there is nothing, and, of course, the Hudson's R a t C o Z a n v I
were a commercial Company; their Charter will, I hope, be before
S
tribunal to-morrow.
^ '
ueiuie tne
1
The PRESIDENT: Well, I should have doubted whether it was likelv
that they didnot know something about it but ifyou were rightin s l y L S 1 l
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it was a lease of a strip of the mainland between these latitudes it does not matter
whether they knew of it or not.
Sir ROBERT FINLAY : No, I do not think it would, but at the same
time one is anxious, of course, to see that every point is fully brought out, and I
submit that the Hudson's Bay Company in no way for this purpose represented
the British Government. I think that the other day I spoke of the British
settlements in the north-west of America, I spoke of Great Britain as
represented by the Hudson's Bay Company having settlements which are mentioned in the report of Mr. Pelly, and are shown by one of the maps according
to that report. Of course, when I used that form of words I was merely
dealing with the fact that in a certain sense the subjects of a country
represent that country ; British enterprise has been pushed to a certain
point in a country by the British subjects who had established their stations
there. The form of words which I used, having regard to the connection in
which they were used and the subject on which I was speaking, of course, was
never meant to imply, and did not imply for one moment, that the Hudson's
Bay Company can be treated as the representatives of the British Government
for any purposes of negotiation. The Hudson's Bay Company were a commercial Company, and the fact that they took such a lease as this would not in the
slightest degree affect the position, as I submit, of the British Government.
But, further than that, it may be that some officials of the British Government
knew of this lease.
Mr. LODGE : May I ask, in that connection : Was not this first lease
made in connection with the Dryad case ? It is stated, p. 52 of the United
States' Argument, that :—
I The lease was the direct outcome of the Dryad claim, for the settlement of which the British Government was vigorously pressing."
No doubt the Dryad Case may have brought home to the Hudson's Bay
Company the great desirability of their obtaining* control of this territory. I
think that any evidence in the way of presumption that there is, is collected in
this paragraph, p. 52, but is it not distinctly stated in Article I X of this lease
that the Dryad Case was involved ?
Sir ROBERT F I N L A Y : Yes, it is certainly.
Mr. LODGE: Was not the Dryad Case a subject of diplomatic negotiations
between the Governments ?
Sir ROBERT FINLAY : Undoubtedly it was.
Mr. AYLESWORTH : The British Government was asserting the claim of
one of its subjects.
Sir ROBERT FINLAY : Yes, that is all that it comes to.
Mr. LODGE. And this lease disposed of that claim which the British
Government was pressing ?
Sir ROBERT FINLAY : It did.
Mr. LODGE : Then the Government must have known.
Sir ROBERT FINLAY ; Well, I will read the IXth Article and comment
upon it.
| It is further agreed by the Hudson's Bay Company, in consideration of
the arrangements entered into under the Provisions of this Agreement, that
they shall relinquish their claim now pending on the Russian Government, the
Russian-American Company, or whoever else it may concern, for injury and
damage said to be sustained by the Hudson's Bay Company arising from the
Obstruction presented by the Russian Authorities on the north-west coast oj
11060]
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America to an expedition belonging to the Hudson's J a y Company at the
entrance of the River Stekine, on the North-West Coast oi America, in the year
Sept. 17, 1003. e i o . l l { e e n hundred and thirty-four, outfitted and equipped by thebaic! Hudson s
B & Company for the purpose of forming a commercial^station m the Interior
British territory on the banks of the said Stekine River.
It, of course, would be communicated to the British Government that
the matter had been settled, that the claim was not further to be pressed, but 1
do submit that to say that establishes knowledge on the part of the British
Government of the details of the lease is pressing the doctrine of notice to a
point almost beyond that to which it h?°
Equity as to constructive notice.. B*Byr this
this lease, the Hudson's Bay Company
any are sat i ^ 4 * M *
and they say that they accept
pt what
faction, anel I have not the si totest doul t that the British
must have been notified that the claim had been satisfied, that
been taken, but it does not folio \ from that for one moment th
Government had notice—had their attention directed to the precise terms of
the lease. If they had, I say it really does not matter when the terms of the
lease are looked at, but I do respectfully protest against its being laid down as
a canon applicable to such transactions that when the Government is notified
that a particular claim is settled they are to be taken for all purposes to be
fixed with notice of every word of every clause which is contained in the
instrument by which the settlement was effected. That is the answer I make ;
I say it really does not matter one way or tlie other, but I do submit on general
principles that it would be most mischievous if any countenance were lent to
to the idea that a Government was fixed with notice of the precise terms
under such circumstances. I am told the lease was negotiated privately
between Mr. Simpson, afterwards Sir George Simpson, and Baron Wrangell at
Berlin, where they had met for the purpose.
Mr. LODGE : It was signed at Hamburg.
The PRESIDENT : It appears from the correspondence that negotiations
did go on there.
Mr. AYLESWORTH : It began there.
The PRESIDENT : Page 1 of this document.
Sir ROBERT FINLAY : I think reference maybe made in this connection
to a despatch of the 9th December, 1838, from Count Nesselrode to Count
Kankreen. Who was Count Kankreen ?
Mr. SIMON : A representative of the Russian-American Company.
Sir ROBERT FINLAY: A representative of the Russian-American
Company. I am obliged to you. And at the top of p 308 Aone-ndlx
TTTVO'SÎ
States' Case, Count Nesselrode says to him this :—
' ppeniuJi' unuecl
" In bringing this to your Excellency's notice I contoW it T™ I * +
refer to my Report of the 19th March, on which I had toeTonour o f 7 ^ ' 7 you that His Imperial Majesty, after having duly considered top ™ r n u n g
pleased to admit that it would be more in accord with the rules f to' *'
^
to admit the principles on whjeh the claim is based, and to enter into n S o t i ?
tions with the Hudson's Bay Company in regard to the amonn S i f . n < ^ o t l ?"
fication claimed by the Company'rather
^ t ^ T ^ ^ ^ ^ l
shall be obliged ultimately tof give in to, because the clear prôvisfons of to^
Treaty are not calculated to strengthen the side we have defended u n ^ now''
And then the two Companies negotiated throruto too,-*,
sentatives Sir George Simpson and C
T w r Z E
and t h ? ! ^ ™*T
!
outcome and the claim is settled,
vvran^en, and the lease is the
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Mr. LODGE : And in the same letter, Mr. Attorney,
—that same despatch—he goes on to say, does he not, " u
urgency with which the English Government demands a 1
l
the affair."

apt settlement oi

• ROBERT FINLAY : Oh, yes, certainly.
\ LODGE : I mean it had been in the hands of the Government?
1

ROBERT FINLAY : Oh, undoubtedly. I admitted that fully from the
ng—not the question of the lease, of course—the claim in respect of the
Mr. LODGE : Certa
ir R O B E R :

, hf

, I mean th claii

INLAY : Of course, the cl
' of the Dryad could b

"the
aect of what had been
id only through the
gs the Hudson's Bay
) to their Government
Russian Government,

and that was the course that was taken,
r
this matter with some insistence, and wl
as settled, of course,
the English Government must have
the Hudson's Bay
Company of the fact that the settlem
-rived at, but what I
very respectfully protest against is the
fixes the English Government for the p pose now in view with kriowledg of
the precise terms of the lease. That is t : protest which I make and I sul
it is one which on every principle s well founded.
And there :
memorandum—turning over to p. 311 o: he Case for the United States—t
is a report of the Board of Directors of the Russian-American Coi
20th December, 1839, at p. 311. They deal with this particular
following terms :—
" Wishing to renew our friendly relations with th i Hudson's Bay Ooi
and come to an agreement in regard to our respe
id i
unpleasant collisions in the future, Rear-Admiral Bi
dl,
of the Board of Directors, entered into correspond
Di
of the Hudson's Bay Company. This correspondence is as yet epiite unofficial
and is principally for the purpose of preparing and facilitating the official
negotiations through preliminary personal explanations. From this correspondence it is evident that the Hudson's 33ay Company would consent to
lease a part of our dominions, aeljacent to their frontiers north and south from
the Stakine River for a yeariy-rehtal to be piaid in a fixed quantity of furs
and for a definite term, say 20 years."
The Board of Directors thinks that, in order to avoid misunderstandings, it
would be useful to grant to the Hudson's Bay Company the exclusive right of
trading on the coast of the continent between latitude 54 degrees 40 minutes
and the estuary of the Cross Strait, for a yearly payment in furs, in such
quantity as to assure the Russian-American Company against any loss from the
arrangement.
The Hudson's Bay Company would have the advantage of
ridding itself of a dangerous rival in its fur trade with the natives. Moreover,
the Hudson's Bay Company proposes to supply the Colonies at moderate rates
with a full yearly supply of goods and provisions :—
" In order to settle this question it is the intention of the Hudson's Bay
ny to Berlin or Hamburg, in the
middle of January, to there meet a delegate of the Russian-American Company
" T h e Board of Directors thinks that iu this manner the question in dispute
would be satisfactorily solved for both parties. But supposing that they have
no ri-riit to enter into official negotiations, and to conclude a Treaty without a
special permission, the Board of (Directors begs that this permission may be
-'granted if it be found convenient to do so."
•Now the Tribunal will observe that in that passage they speak 'of avoiding
misunderstandings in the future by granting to the Hudson's Bay Company the
T 2
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latitude
inclusive rights of trading on the coast of the continent b e t w e j ? J ^ Jj
54 degrees 40 minutes and the estuary of Cross Strait. I t is a gen
y
J n g a g t Q t h e b o u n d a r i e s o f ^ territory which was F ° P o s e ^ ^ ^ ^
with. These arrangements were made between the Hudson s jjay ^°™P* X / h
the Russian-American Company.. Negotiations took place between
respect
were concluded. It is perfectly true that they were settling a cl
i which
of the Dryad which they brought to the notice of their Governme
had formed the subject of diplomatic correspondence between t h
ments, and it follows from that that when it was settled the•respective
Governments would be notified of that fact.
Further than that, i very
respectfully submit that the matter cannot possibly be pressed as nxm 0
English Government with any notice of the terms.
Mr. LODGE : Of course, as far as the Russian Government was concerned
the lease was made with its direct sanction ?
Sir ROBERT FINLAY : Yes.
Mr. LODGE : That is stated in the lease ?
Sir ROBERT FINLAY : Yes.
Mr. LODGE : And this letter of the Directors is addressed to the Minister
of Finance, and is a reply to the English Ambassador ?
Sir ROBERT FINLAY : That is so, I admit all that, but I say when it
comes to the point nothing for this purpose follows from it ; it does not convey
any knowledge of the precise terms of the lease. Even if some clerk in the
Foreign Office had read the lease, what would follow that he saw the southern
limit of the Russian territory was there mentioned as 54 degrees 40 minutes orthereabouts, and that the Hudson's Bay Company were taking a lease of that
territory exclusive of the islands. That throws no light whatever upon the
point which we are discussing.
Mr. ROOT : Mr. Attorney, at the end of p. 307 of the Appendix to the
American Case I see that Count Nesselrode. under date of the 9th December,
1838, writes to Count Kankreen that toe English Ministry would like, even
before the opening of Farliament, to obtain some satisfactory answer from us in
order to be able to answer any questions of the position in regard to the
Stikine affair. That is the same letter in which Count Nesselrode refers to the
unusual urgency with which the English Government demands a prompt settlement of the affair.
Sir ROBERT FINLAY : Yes.
Mr. ROOT : Is it not quite improbable that this lease being made on the
5th February, and being in fact the settlement of the affair in which the EnglishMinistry was pressing for an answer, was not communicated to the English
Ministry as the answer ; is it not quite improbable that that was not done ?
Sir ROBERT FINLAY : I think it is very possible indeed that that tnnV
place, and it is perfectly certain that the Hudson's Bay Company mus
informed the British Government that the matter had been settled. I c
ede
all that ; it is perfectly certain they must have informed them, and 1 1
is very possible. Whether it took place or not I do not know. I am not aware
that there is any evidence whatever—it is possible that a copy of the lease
was transmitted, but for all that I submit that for the purpose nothing whatever
followed.
Now I pass to the other matter, the subsequent action which I said I
would have to deal with—that was the foundation of storehouses upon these
islands to the south of Portland Channel by the United States in the vear
1896. Now, it is necessary to go back a little further for the ourDose of
seeing the true bearing of what was then done. I n 1885 a despatch had been
sent by Mr. Bayard which deals very specifically with this part of the claim

Hi
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I t will be found in the British Case Appendix, at p. 249 ; and I refer to this
despatch m this connection because I think it is suggested in the Argument
for the United States that it was in consequence of the non-reply °to this
portion of Mr. Bayard's despatch that the action was begun in 1896 with
regard to the storehouses. Now, this despatch of Mr. Bayard's is addressed to
Mr. Phelps, who, I think, was then the American Ambassador here I am
reading at p. 248 of the British Case Appendix. He says :—
I Shortly after assuming the duties of this office my attention was drawn
to the circumstance that the existing,boundary line between the Territory oi
Alaska and Her Majesty's possession of British Columbia is not only open to
doubt in certain quarters, although not in doubt so far as this Government
is concerned, in respect of the water boundary from Prince of Wales Island
through the^ Portland Channel, but that it is, also, with regard to the inland
frontier, which is supposed to follow a mountain range, an impracticable one
to survey, if not a geographical impossibility.
J " The Territory of Alaska was acquired by the United States from Russia,
subject to the existing demarcation of the eastern frontier-line between
Russian America and British America, under the Convention between Great
Britain and Russia of 28th (16th) February, 1825, and the description of the
line contained in Articles H I and IV of that Convention was incorporated
literally as to the English text thereof in the 1st Article of the Treaty between
the United States and Russia, concluded the 30th March, 1867. Copies of the
Treaty are hereto annexed for your information.
I I am not aware that any question concerning the true location of the
line so stipulated ever arose at any time between Great Britain and Russia
prior to the cession of Alaska to the United States. If any such question had
arisen and was pending at the time of the cession, the United States would
naturally have succeeded to the Russian interest therein, just as to any other
right of Russia affecting the ceded territory. This Government, however, had
no intimation then, and has had none since, from Her Majesty's Government
that any such question existed, as the inlet and the country through which the
boundary line of 1825 ran were, in 1867, still practically unexplored.
Eg The boundary was then, as it is still, a theoretical one, based, as it is
fair to be presumed, on the charts which the negotiators had before them in
1825, and which they doubtless assumed to be a substantially correct
expression of geographical facts.
" I t is certain that no question has arisen since 1867 between the
Governments of the- United States and Great Britain in regard to this
boundary.
| The ascertainment of the true line of demarcation under the AngloRussian Treaty would, however, appear to have been the subject of informal
consultation soon after Russian Alaska passed to the United States, but no record
of any official correspondence between the two Governments is found.
" In his annual Message to Congress, 2nd December, 1872, President Grant,
after referring to the then recent settlement of the San Juan Island dispute,
said:—
"'Experience of the difficulties attending the determination of our
admitted line of boundary, after the occupation of the territory and its settle• ment by those owing allegiance to the respective Governments, points to the
importance of establishing, by natural objects or other monuments, the actual
line between the territory acquired by purchase from Russia and the adjoining
possessions of Her Britannic Majesty. The region is so sparsely occupied that
no conflicting interests of individuals or jurisdiction are likely to interfere to
the delay or embarrassment of the actual location of the line. If deferred until
population shall enter and occupy the territory some trivial context of neighbours may again array the two Governments in antagonism. I therefore
recommend the appointment of a Commission, to act jointly with one that may
be appointed on the part of Great Britain, to determine the line between our
territory of Alaska and the coterminous possessions of Great Britain.
Then Mr. Bayard goes on to say that—
" T h e suggestion of President Grant was not then acted upon by the
Congress, and°does not appear to have Jbeen since revived before that body.
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settlement apprehended by
Since that» time the condition of increa:
A territorial Government has
" esident Grant has assumed marked proport"
W ^ « 3 a £ S V 5 ^ i * * S . capital are slowly but stéacillyj
making their way toward those distant shores.
" I n the judgment of the President the time has now come for an understanding between the Government of the United States -and that of Her
Britannic Majesty, looking to the speedy and certain esfa-blishment of the
boundary-line between Alaska and British Columbia. And this necessity is
believed to be the more urgent inasmuch as the Treaty line is found to be of
uncertain if not impossible location for a great part of its length.
" I n the first place the water boundary line, from the southernmost point :
of Prince of Wales Island to the 56th degree of north latitude, is not found
uniformly located on the charts of different modern geographers. On a
majority of such charts, as, for example, those of Staff-Commander D. Pender's
survey for the Admiralty in 1868, and those of the Geological Survey of Canada
recently published, the boundary follows the central line of the main channel
known as Portland Inlet, while in other charts prepared by British geographers
the line deflects to the northward from the broad waters of Dixon Entrance and
passes through a narrow and intricate channel lying north-westward from
Portland Inlet, known on the Uniteel States Coast Survey chart of 1S85 as
Pearse Channel, until it suddenly deflects southward again at right angles
to re-enter Portland Inlet, thereby appearing to make British territory of
Pearse and Wales islands, and throwing doubt on the nationality of several
small islands at the south-western extremity of Wales Island."
The PRESIDENT : Will you tell
reading this for ?
Sir ROBERT
this portion of his
to read the rest of
question of the

point is that you are i

FINLAY : For this reason, my Lord, that Mr. Bayard, in
despatch with which I am going to stop—I am not going
the despatch relating to the other boundary—deals with the
Portland Canal—what was the Portland Canal.
Then

acknowledgment was received from Lord Salisbury. This asserted, on behalf
of the United States, that, in reliance of Lord Salisbury not having contradicted
the Argument contained in this despatch, they established these store-houses on
these islands.
The PRESIDENT : Thank you.
Sir ROBERT FINLAY: "This
manifest contradiction with the Trer ties, which provided «
called Prince of Wales Island shall be long wholly to Russia'
in 1867 to the United States)."
Of course, that refers to Prince of Wales Island. It
confusion that crept into that despatch. No one
Wales Island is Wales Island.

the
ow to
îstly a
nee of

The PRESIDENT : We quite follow you, Mr. Attorney.

The PRESIDENT : No.

that very great injustice is done to the line of the true PottSmd 0„,
„off Vancouver,
i B ? d r the
™ ' - : 7 " * « - seem to be srounc
_ -ound in the text
jmal explorer
geographer of the region, for

supposing t lat he at one time regarded Pearse Canal of later geographers
as the lower part of P ortland Canal;"
Well, tl1ère is fu rther ground for s a ping that he t dways regarded it as
Portland Cai ial, but he never regarded anytl
rtland Canal.
" B u t t 1ère are *very evident reasons for believing that this was not the
by the authors of t he Anglo-Russian Treaty of 1825,
îr purpose was the location of the natural boundary-line in the
nnel calle d Portland Inlet on the Admirait
Coast Surve
For a clear understa nding of the s ubject, Chart No. 7 of
Vancouver's Atlas, th i British Admiralty Dhart No. 24£ 1, corrected to June,
1882, or an y later ed ition, the United St*
vey Chart No. 700 ot
1885, and tl e charts c f the Coast Pilot of Adaska recentb
States' Coast Survey should be consulted. Of these, p
are herewith sent you. You can doubtless obtain copies of the British
Admiralty chart by application in the proper quarter."
Then he goes on :—
" So far the Treaties relate to the water boundary, and it is to be remembered, as already remarked, that the line so described was intended to leave
Prince of Wales Island Russian territory in 182§, and a possession of the United
States in 1867."
That seems to be* a recurrence to the point about Wales Island and Prince
of Wales Island :—
" No record has been found, in print or otherwise, so far as sought, pf the
circumstances attending the drawing up of the Angjp-Russian Convention of
1825 which would throw light on the understanding^of the negotiators on this
point, but it may be assumed with confidence tha£ the charts employed in ih<negotiation were those of Vancouver. They were made by a British officer
under the direction of the British Government, and would therefore be acceptable as a stanelard by that party to the Convention."
Now I am not going to criticise in detail the language of Oaat despatch,
because the arguments that I have already put forward are all directed to the
points which are raised by Mr. Bayard, and I submit that if Mr. Bayard had
possessed a fuller knowledge of the facts and circumstances attending the
making of the Treaty he never could have come to the conclusion that the
water mark of this boundary line cannot be called in question between the two
Governments. If that form of expression were to be used, I should ask that
it should be used rather as conveying a proposition that the contention of the
British Government could not be called in question. Mr. Bayard puts it
forward as a statement that the contention of the United States Government
could not be called in question. I submit that this statement of Mr. Bayard,
when it is tested, contains a very great many inaccuracies, and that when the
matter is looked at in the detail with which the Tribunal is becoming familiar,
it will be found that it bears a very different aspect from that which it bore
on the face of that statement.
That elespatch was sent to Mr. Phelps, who was in this country, and
on p. 253 of the same Appendix—British Case Appendix—will be found
Mr. Phelps' despatch to Lord Salisbury on this point. He begins by saying
that :—
"Referring to the conversation held with your Lordship on the 12th inst.,
relative to the boundary between the British possessions in North America
and the territory of Alaska, I have the honour to transmit herewith a copy
of the statement of the facts contained iu the instructions sent me by my
Government, together with copies of the maps therein referred to."
I t will be seen by the note thai what was sent was the co;
foregoing despatch from Mr. Bayard by himself. Then Mr. Phelps £
quote the Articles of the Treaty. He says ;—

of t
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— "
established and described when the region through which it runs was entirely
bept. 17,1903. u n e x p l o r e d > > * And so on.

'

And then he proceeds to advance very weighty arguments to which 1
shall afterwards call attention for consideration m another connection, and
which I need not submit now, as to the importance, as he said, ot nxing the
line according to the directions in the Treaty. He makes no specific reference
to that question about the identity of Portland Canal mentionecl m the - ™ J 3 V j
but devotes himself entirely to the other part of the line. Then the acknowledgment by Lord Salisbury will be found in the United States Counter-Case on
p. 91. It is dated the 26th January, 1886, and is from Lord Salisbury to
Mr. Phelps :—
1 1 have the honour to acknowledge the receipt of your letter of the 19th
inst., forwarding the statement of the facts relating to _ the boundary between
the British possessions in North America and the territory of Alaska, accompanied by copies of the maps referred to in Mr. Bayard's despatch.
" I n reply I have the honour to inform you that the proposal of the .
United States' Government for the appointment of a joint commission for the
purpose of arriving at an understanding in regard to the boundary l i h e i
separating the territories in question will receive the immediate attention of
Her Majesty's Government.
" I beg leave at the same time to acquaint you that I have instructed Her js
Majesty's minister at Washington to send home some copiés of the work called
' United States Pacific Coast Pilot,' and I shall not fail on receiving them to
return the volume which you have been so good as to forward to this
department.
" In the meanwhile application will be made to the proper department of
Her Majesty's Government for copies of the British and Canadian official maps,
referred to in the statement enclosed with your letter of the 19th instant, and
I shall have much pleasure in supplying you with copies of the same as soon |
as I receive them. '
Now then all that that contains is an acknowledgment, a statement that I
the proposal for a Commission would have very favourable consideration, and
I submit from it there cannot be extracted any admission that the southern r l
inlet was that which was referred to in the Treaty as the Portland Canal. Jj
The maps were sent, and with the maps was sent the letter from Lord Iddesleigh
to Mr. Phelps, which contained a statement that Her Majesty's Government
could not in any way recognize the correctness of that line laid down in the 1
particular map.
The particular map forwarded is that which appears in the British I
Case atlas, No. 32, and it is the copy of the map of the Dominion of Canada 1
geologically coloured from surveys made by the Geological Corps, 1842 to 1882
on this map. This is a geological and natural history survey 'of Canada I
think it may be regarded as conveying in some respects a warning to every
department to stick to its own business, because this geological and natural
history survey of Canada is appealed to in a matter which has nothing to do
either with geology or natural history. It marks a large territory as unexplored
which, I suppose, means unexplored for the purposes, of geology or natural
^history. And then it puts in a colour which denotes the Russian territories
The PRESIDENT : The United States' territory ?
Sir ROBERT FINLAY: The United States' territory.
extended to Pearse Island and Wales Island.

That colour 1S
is

The PRESIDENT : Yes.
Sir ROBERT FINLAY: That, I take it, is the whole point for this
purpose, of the natural history and geological survey map Well the Trto, 1
will ^not be surprised to find that Lord Iddisleigh, in forwardina that
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" I have the honour to invite your attention to the fact that 'the
Alaska boundary-line shown therein is merely an indication of the occurrence
of such a dividing-line somewhere in that region. It will, of course, be clearly
understood that no weight could attach to the map location of the line now
denoted, inasmuch as the Convention between Great Britain and Russia of the
28th February, 1825, which defines the line, making its location dependent "on
alternative circumstances—the occurrence or the non-occurrence of mountains
and, as is well known to all concerned, the country has never been topographically surveyed.
°
" H e r Majesty's Government therefore feel that they are bound distinctly
to disavow the recognition of the correctness of the line shown on the edition
of the map in question forwarded herewith as the boundary-line between the
province of British Columbia and Alaska."
Mr. TAYLOR : Would you please give me that page ?
Sir ROBERT FINLAY : Page 255 of the British Case Appendix, and as
far as I am aware, no other answer was sent, but in the United States' CounterCase at p. 20 will be found this statement. At the middle of the page, after
setting out the reference to the despatch of Mr. Bayard in Mr. Phelps' letter,
they go on thus : —
I To the assumption on the part of the United States that the boundary,
which had been unquestioned 60 years and accepted as passing east of Pearse
and Wales Islands, was not in controversy, the British Government made neither
denial, nor comment, leaving the United States for over 12 years to conclude
that its statement as to the southern boundary was in accord with the views of
Great Britain. Having no indication from the British Government that it did
not fully agree with the statement made by Mr. Bayard, and having received
apparent confirmation of that Government's acquiescence in the fact that the
joint survey of 1893 and 1894 commenced its operations at the head and not
at the entrance of Portland Canal ; the United States in 1896 erected storehouses on Pearse and Wales Islands and the western shore of the upper reach
of Portland Canal."
Now I submit that, as regards both of the two points which are there
made in the way of allegation of acquiescence, there is nothing which can be
relied upon.
That despatch of Lord Salisbury merely expresses acquiescence in the
view that a Commission would be a very desirable thing, and how that can be
construed as an admission that Portland Canal ran south of Pearse Island, I
confess, is a little puzzling.
Then the second point of acquiescence made in this paragraph is this—•
that the joint survey of 1893 and 1894 commenced its operations at the head,
and not at the entrance to Portland Canal ; and it is said that that encouraged
the United States to believe that their statement as to what Portland Canal was
at the entrance was not in dispute. Well, the reason for commencing the
survey at the head of Portland Canal, and not at the entrance, was that
we called for a survey, at the entrance. The dispute as to what is Portland Canal is not one that turns in the slightest degree upon any surveys of
the natural features of the country, and I do not know of any of these allegations of acquiescence which are said to have lulled the United States into the
fond belief that their detail of Wales and Pearse Islands was not in dispute.
It is a mere flimsy. There is nothing in either of them.
Now, it should not be forgotten, in dealing with that point, that despatches
had passed in the meantime between Lord Rosebery and Mr. Phelps. I will
only refer to one of them, at p. 92 of the Appendix of the Counter-Case of the
United States, after Lord Rosebery had become Secretary of State for Foreign
Affairs. On the 15th April, 1886 Lord Rosebery wrote to Mr. Phelps :—
"Dear Mr. Phelps,—With reference toonr conversation of the 12th instant
about the Alaska boundary, I find that the views of the Canadian Government
on the proposal contained in your letter of the 19th January, which inclosed
the purport of a despatch from Mr. Bayard, were communicated to the ioreign
Office on the 31st ultimo. Sir L. West has, in consequence, been instructed to
inform the Government of the United States that Her Majesty s Government
V
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are

prepared to take part m ^preliminary
investigation of; tin
question. This would not commit the two Governments to a joint «
^uc[ias
Mean*
t h a t S U i ? g e s t e d i n your note of the 19th January.
not propose to move further in the matter until we know what acti
by the United States' Government in regard to applying to uon c
appropriation."
the strength of tin
Now, the action which is said to have bee
two pieces of acquiescence consisted in the _ erection ofoî two
two storeln
^eno^8
these islands, with two storehouses on other points of the ^^^X.a^A
™a
I shall ask the Tribunal to look at the account of the ceremonial observed and
observe that it is exactly the sort of ceremonial which would be observed when
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time of
of something
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of the British Appendix. The3 narrative is inclosed :in a letter ot tne ora
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November, 1896, from Captain Gaillard to General Craighill,
from the office of
Crai
the Chief of Engineers at Washington.
,
ïï ^ j C n i
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And what is inclosed is a preliminary examination of the Portland Channel
or Canal, South-East Alaska. There is a general description of Portland Canal
and then there follows a Report upon the construction of the storehouses upon
the Portland Channel or Canal, South-East Alaska. Near the bottom of p. 301
he says :—
" The head of Portland Canal was reached at 5 P.M. on the 2nd SèptemtA
and the site of storehouse No. 4 at Eagle Point, north-east of the mouth of
the Salmon River."
Salmon River is one of the rivers falling into the head of Portland
Canal.
" We left the head of Portland Canal at 6 A.M. on the 4th September, and
arrived at Halibut Bay at 11.30 A.M. ; selected the site of storehouse No. 3 on
the west side of the bay, north of the mouth of a creek ; and erected tents for
the party, in a pouring rain, on the same afternoon. The working party,
materials, and provisions were landed on the following morning, and excavation
for the foundation of the storehouse was at once begun. Previous investigation having shown that there was little probability of finding sand for
use in the construction of the masonry of
•ehonses Nos . 1 and I
near their sites, the 5th and 7th September were £
t in filling 35 7 sacks with
sand, carrying them about 1£- miles in small be
to the " M a n zanita," and
loading them on board. We left Halibut Bay iit 5 A.M., the 8th
and arrived at Lizard Cove, Pearse Island, at 7 .45 A.M., selected the site of
storehouse No. 2 at the head of the cove just s
Island, landed party, pitched tents, excavated four idat ion for storeh ouse' landed
building materials, provisions, and 135 bags of s;md, and sailed fc r Manzanita
Cove north of Red Cliff Point, Wales Island, at 4.<:
,.
ng there at
6' P.M., and selecting the site for storehouse No. I1 at
at the head of t
opening into Manzanita Cove about 250 yards westt of
of Red Cliff Poi
Then follows a description of the storehouses; Nos. 1 and 2 are the
storehouses which are in question. Storehouse No. 1 describes the walls : —

"The walls are of rubble masonry laid with Portland cement mortar
The foundation walls are 24 inches thick, and the side walls 18 inches Its
interior dimensions are 10 feet by 15 feet by 7 feet 5 inches in the clear and
it is surmounted by a gable roof with a pitch of 2 on 3 covered with cedar
shingles. At one end of the building is a door 3 feet by 61 feet in the clear
and at the opposite end a window 2 feet by 3 feet in the • clear The floor is
of 1-inch boards. On the corner of the house, to*the left of the door anel
about à feet above the foundation, is a dressed stone with a force 8 inches bv
24 inches, set flush with the wall, on which is neatly cut the inscription,
U.S. property. Do not injure.'
This storehouse contains 31*6 cubic
to, 9 8 ^ T T V l
3 T f c T m , e n C e d ° n t l i e 9 t h M e m b e r and completed on
the 28th September. About 60 feet to the. right of the storehouse is a na*-
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The PRESIDENT: We do not want all the details of the storehouses
Mr. Attorney.
Sir ROBERT FINLAY : No, you do not want all the details. And then
there is the " flagstaff 60 feet in height and 18 inches in diameter at the base
made by trimming and dressing a straight spruce tree. On. this staff is carved
' U.S., September 12th, 1896,' the elate on which the United States' * 4 feet
9 inches by 8 feet ' storm-flag' v?as first hoisted, which was done with a salute
three cheers, and uncovered heads. This flag was kept flying du
j the day
until the party left Manzanita Cove on the 28th September."
Then, storehouse No. 2, we have got exactly the same thing and the same
ritual observed. There is the stone with the inscription "United States'
Property. Do not Injure " the flag-staff. " This storehouse contains 31*8 cubic
yards of masonry. It was commenced on the 8th September, and completed
•on the 28th September. About 15 feet to the left of the storehouse and the
same distance in the rear is a flagstaff, about 60 feet in height and 14 inches
in diameter at the base, made by trimming and dressing a straight spruce tree,
On the staff is carved ' U.S., Sept, 14th, 1896.' "
And then again the salute, the three cheers and the uncovered heads, and
the flag is hoisted.
Then on p. 303 there is a general notice of the storehouses that they are
neatly and strongly built, and would make comfortable quarters for small
parties. Then that Captain Harry Taylor was left one complete set of storehouse keys, the other set being here in my possession. Captain Harry Taylor
is of Seattle, in the State of Washington, the other set of keys was at
Washington, the capital ; so that these storehouses had two sets of keys—one
of them was at Seattle, in the State of Washington, the other at Washington
capital; and I am not aware that those storehouses have ever been occupieel
or used, or that those keys were ever employed. I do not know who may
have called there to read the description about the property of the United
States ; but so far as these keys are concerned I am not aware that there is
any evidence whatever.
Now, that is the Act which is relied upon as evidence of possession by the
United States. Well, in the first place it happened in the year 1896, when,the
controversy had been long pending, when surveys had been held with a view to
settle some parts of the boundary ; and an Act done at that time, I submit,
cannot possibly have the slightest bearing upon the controversy now in existence between the two Governments, having regard to the Treaty by which the
preliminary or subsequent acts of the parties are to be taken into account so
far as they throw light on the original and effective question—I am quoting
from memory, but I think accurately—of the parties to the Treaty.
Novy this Act did not pass without protest, for in the year 1902
Sir Julian Pauncefote drew attention to the subject in a despatch which
will be found on p. 294. Lord Pauncefote drew attention to the subject in a
despatch to Lord Lansdowne, dated 20th March, 1902. It is on p. 294 of
the Appendix of the British Case. He says :—
" I have the honour to acknowledge the receipt of your Lordship's
despatch No. 14, of January 23rd, transmitting copy of a letter from the
Colonial Office with inclosures from the Canadian Government, in which it was
•suggested that representations should be made to the United States' Government
in^regard to certain storehouses marked on a chart of part of the Pacific
coast, copy of which was inclosed, published by the Uniteel States' Geodetic
Survev. On the receipt of this despatch I addressed a note to Mr. Hay,
stating that I had been directed by your Lordship to make an inquiry as to
the nature of these storehouses, and the reason for their erection m territory
the title to which was, and still is, the subject of diplomatic negotiations
between Great Britain and the United States.
. .
" Mr. Hay informed me, in reply, that he did not find upon examination ot
the charts of the region referred to any indication of storehouses marked
thereon. He added, however, that the storehouses were upon territory which
had been in possession of the United States since, its acquisition from
' Russia, and the designation.of Portland Canal was such as had.been noted on
all the charts issued by the United States since that acquisition, J5
U2
[1060]

148
B. Finlay. further stated that he was not aware that His Majesty's Government had ever
• I
advanced any claim to this territory before the signature of the Protocol oi
Sept. I 1903 ' May 30th, 1898, preliminary to the appointment of the Joint ±Ugh
Commission."
So far from the territory being in the possession of the United States ever
since its acquisition from Russia in 1867, it was a territory which was taken
possession of, so far as possession was taken by putting up these storehouses,
with a sort of ceremonial that might be observed on landing m_ a strange
country. Then the despatch from Mr. Hay to Lord Pauncefote is inclosed,
which contains a statement substantially in the terms which I have q uotec f.
Then, on p. 295, there is another despatch from Mr. Raikes, dated the 6th
September, 1902, where Mr. Raikes, after referring to what had taken place
between Lord Pauncefote and Mr. Hay, says :—
" Iu reply to this statement," that is, the statement that Mr. Hay was not
aware that there had been any dispute as to the territory, " I am directed by
the Marquess of Lansdowne to inform you that the Canadian Government, to
whom copies of the correspondence have been forwarded, call attention to the
note addressed by His Majesty's Minister at Washington to the United States'
Secretary of State on the 5th June, 1891. In view of a certain passage in the
report of the United States' Coast and Geodetic Survey, your Government was
reminded in this note, at the desire of the Government of Canada, that the
eruestion of the boundary in the neighbourhood referred to was the subject of
some difference of opinion, and that the actual line could only be properly
determined by an International Commission.
" The Canadian Government point out that shortly after that date provision was made in the Convention of the 22nd July, 1892, for the delimitation
of the boundary line in accordance with the ' spirit and intent of the Treaties,'
and an agreement was entered into that
th it the be
bo Ian --was to be considered a
established as soon as practicable ai te * ht e i
t oi the Report of the Co
missioners. That Report was sigr ed
he 31 Dece mber, 1895, and 1
before the Parliament of Canada am i t he Un ite d S tat ÎS Cc ngress early in 183
but in the same year, before the Huj h Conti ac
r P
s had met to consie
the boundary line, and while the mt tt was Still sub jud
erected the storehouses on part of the ' territory adjacent,' which was the subject
of the operations of the joint survey and of the diplomatic negotiations.
" The Canadian Government conceive that occupation effected under such
circumstances would not in international law have any validity, but they
are of the opinion that nevertheless the matter should not be allowed to pass
without protest, and they have, therefore, expressed the desire that your
Government should be informed of their views on the subject. In making this
communication and with reference to Mr. Hay's above mentioned statement, I
have also to draw your attention to the remarks contained in Lord Salisbury's
despatch No. 213 of the 14th October, 1899, to Mr. Tower, a copy of which
was left with Mr. Hay on the 30th of that month."
Now, I submit that that for all purposes disposes of the erection of these
storehouses, that they cannot be relied upon under the terms of the Treaty
And I should say in this connection that I rather understated my case on the
point which the United States' Counter-Case makes with regard to the survey
being only at the head of the canal. I said that the question of the entrance
of Portland Canal does not depend upon survey ; it depends upon identity
to be collected from the materials before the negotiators, but 1 find as a matter
of fact, that the survey was carried out.
j The PRESIDENT : There is an American set—an American survey—
which covers Portland Channel altogether. I forget the number of it" it
is numbered on that.
'
Sir ROBERT FINLAY: It is No. 1.
The PRESIDENT : Yes ; I thought it was the first one. They found an
argument upon it you know, with reference to how the line ought to 2 from
g
the Portland Canal up that valley on that survey.
°
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Sir ROBERT FINLAY : Of course, when the argument was put forward
that they were encouraged to erect these storehouses, from the fact that the
survey was confined to the head of the canal, they had forgotten that the
survey was carried on at the mouth of the canal as well, and by themselves.
But, in truth, it does not matter a straw for this purpose where the survey was
carried out. It depends upon totally different considerations.
Now, there are two very minor points which are raised in the CounterCase and arguments of the United States with reference to this question of
Portland Canal which I must just advert to. One of them I have touched on
already. It relates to the proposal which was made by the United States'
Adventurers—a syndicate they are called—a certain number of merchants of
the United States in the year 1867. I think the word " adventurers " is in
the papers in the Old English sense of those undertaking the enterprise, and
arguments are based upon it in the United States' Counter-Case at pp. 18
and 19, and in the argument at p. 51, while the document itself will be found
in the Appendix to the Counter-Case of the United States at pp. 33 and 34.
It is a Memorandum enclosed in a letter from the Russian Minister of Finance
to the Vice-Chancellor, and the enclosed Memorandum had been sent by the
President of the Board of the Russian-American Company.
The PRESIDENT: Could you, that 1 might follow this, for I do not
know at present, tell me what they, roughly, say about it ?
Sir ROBERT FINLAY : What they say is this, that they describe the
southern boundary of the territory as 54 degrees 40 minutes.
The PRESIDENT : I see, yes.
Sir ROBERT F I N L A Y : That is really the whole point. There is a
certain amount of wearisome reiteration among all this, but one must deal with
all the points which are made, because the southern boundary at the southern
point is very important.
The PRESIDENT: I am afraid I was only displaying my ignorance,
Mr. Attorney. What I wanted to know is what the points were.
Sir ROBERT FINLAY : The matter is one of really very great importance
to Canada at this point as well as at the other.
The PRESIDENT : Certainly.
Sir ROBERT FINLAY : On p. 34 occurs the passage which I understand
is relied upon :—
• | But before the Hudson's Bay Company made this offer " (that was an
offer for the renewal of the lease) " the Minister of the United States made the
following proposition to the Board of Direction of the Russian-American
Company on behalf of certain merchants in California, to wit :—
I (1.) To grant to them the exclusive right of fishing, hunting, and trading
with the natives within the following limits :—
"Beginning at the point on the Pacific Ocean where the 54 degrees
40 minutes north latitude intersects 134 degrees 30 minutes west longitude."
Now it will be seen that is far out into the seas—54 degrees 40 minutes
intersects 134 degrees 30 minutes. That would take you well out to the
westward of -the Southern point of Prince of Wales Island. It is on the
longitude 134 degrees 30 minutes; it is almost on the line really of Chatham
Strait, Christian Sound, and Chatham Strait.
" Beginning at the point on the Pacific Ocean where the 54 degrees
40 minutes north latitude intersects 134 degrees 30 minutes west longitude,
along the Christian Sound and Chatham Strait to the 53th degree of north
latitude on the chief promontory of Chilcate Peninsula, shown on the charts
under the name of Lynn Channel ; thence northward to the boundary between
Russian and English possessions ; thence southward afong the above-mentioned
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boundary to latitude 54 degrees 40 minutes, and t h e n c e j e s t to the POÎnt of
beginning, including all islands, headlands, rivers, & c , within the sa d limits
^ h t h e e V l l t o f navigation on the River Mackenzie, from its mouth to the
British frontier."
I do not verv well see how a proposal of that kind could possibly affect
the construction of the Treaty, but if the Tribunal will refer to the> Courite "
Case and Argument at the pages which I have mentioned it will appear how it
is sought to use it. In the Counter-Case it is at the bottom of p. 1».
« In 1867 an American Company attempted to enter into a lease with the
Russian-American Company, as the term of the Agreement with the Hudson s
Bay Company was about to expire. The Russian Company reported the
circumstances to its Government and stated the area desired by the Americans
was inclosed bv the following limits :—
j
"Berinnincr a t the point on the Pacific Ocean where 54 degrees 40 minutes
north latitude intersects 134 degrees 30 minutes of west longitude, ' thence up
Chatham Strait to the head of Lynn Canal, thence north to the boundary, thence
southward along that boundary to latitude 54 degrees 40 minutes, and thence
west to the point of beginning.' The report further stated ' that the said
territory—excluding the islands—is exactly that which is now leased to the
Hudson's Bay Company. It is manifest from this statement that the parallel
54 degrees 40 minutes was considered the Russian boundary to the south, and I
that the astronomical rather than the geographical description was intended
to control the line of demarcation until it entered Portland Canal."
Surely that is a very extraordinary way of throwing light upon the construction of the Treaty concluded in 1825. It is merely another instance of
the somewhat loose use of language by persons who are seeking to acquire this
territory. It is to be ranked in the same category with Sir George Simpson
speaking of 54 degrees 40 minutes as the southern boundary of Russian possessions upon the mainlaud, and even if anything more than that were intended
it could not have the slightest effect upon the rights of the British Government
under the lease of 1825. But it is dealt with in the Argument upon p. 51 to
the extent of recurring a good deal to the subject at the middle of the page.
In the Memorandum submitted by the Russian Minister of Finance to the ViceChancellor in his letter of the 16th March, 1867, he says of the lease that it r e l a t e d !
to " t h a t part of the mainland belonging to Russia which lies between Cane J
Spencer and 54 degrees 40 minutes northern latitude," &c.
He also says that the United States Minister, on behalf of certain merchants
in California has offered to lease exactly the same territory leased to the
Hudson's Bay Company, together with the Islands, and this territory he
describes as running part of the way " southward along the above-mentioned
boundary (the boundary between Russian and English possessions) to latitude
54 degrees 40 minutes, &c."
That is, put into the middle of the passage in which the various statements
of Sir George Simpson, in the letters preliminary to the lease to the Hudson's
Bay Company, are contained, and I submit that the same answer which is made
to these statement applies to this.
There is one other point that is made on behalf of the United States
and I refer to it more particularly because of the terms in which they refer to
a portionof the British Case Appendix. It relates to an extract from the
journal of the Royal Geographical Society of 1869, which was in the appendix
to Mr. Cameron s report of 1878.
T
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?**• Attorney-General, permit me to interrupt you

" a mere mistake'that y ° u need not addre ° s M

Sir ROBERT FINLAY: I am very much obliged to Jud^e Dickinson
for his courtesy m relieving me of the necessity of dealing with toaToart
I am very glad to know that there is nothing in the nature of Tn at a c t noon
P
the intention completely to present everything relevant to the case
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Mr. DICKINSON : It is simply an inadvertence which arose from an
incomplete examination of the record. A more careful examination disclosed
that that was a mistake.

Sir R. Finlay.
1 ~~
'

bept 1 # 7 i m

The PRESIDENT : Will you give us the page you refer to ?
Sir ROBERT FINLAY : The passage occurs in the Counter-Case of the
United States on p. 19, but after what Judge Dickinson has said
The PRESIDENT : It is not the least necessary ; nothing could be fairer.
Sir ROBERT FINLAY: After what Judge Dickinson has been good
enough to say, I am entirely relieved of any necessity of dealing with it. I
was going to deal now with the subsequent maps.

[Adjourned till to-morrow at 11 A.M.]
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Sir ROBERT FINLAY: Yesterday, when the Tribunal adjourned, I
was about to refer to the subsequent maps. I have already dealt with the
maps which might have been before the negcjtiations, but the subsequent
Arguments,
maps were a good deal referred to in the course of the Cases and
—
he first map
nd it is only right that I should now d
subsequent to the Treaty is in the year 1826. It is the Russian map
in the United States' Atlas, Map No. 1 1 ; the inlet is shownvery
ly
with the two branches, and then there are two dots representing the islands
near the outlet, and then the name appears to be given at the top of the
western branch, something in Russian characters.
The PRESIDENT : I believe that is Canal Portland ?
Sir ROBERT FINLAY : Yes.
The PRESIDENT : I was told so.
the Canal Portland, Mr. Attorney ?

What is the word immediately above

Sir ROBERT FINLAY : It relates to Revilla, the island opposite.
The PRESIDENT : Thank you.
Sir ROBERT FINLAY : As your Lordship said, the legend at the top of
the western inlet is clearly Canal Portland, and then below is the Observatory
Canal or Observatory Inlet.
Mr. AYLESWORTH: What are the words that occupy the place in
Dixon's Passage ? Will somebody tell us ?
Sir ROBERT FINLAY : I think one can make the word out to be
Dixon a.
The PRESIDENT : It is Canal Dixona, I think.
Sir ROBERT FINLAY : I am told that the other word is Cordova.
Mr. AYLESWORTH: That is the other name for it—I suppose t
Spanish name.
'
Mr. LODGE : It refers to the Spanish navigator, I suppose ?
Sir ROBERT FINLAY : I think it does.
The PRESIDENT : I must apologise for troubling you, but would you
Mr. Simon, read the words above that line ?

ROBERT FINLAY : I !
leler the Treaty with En a
PRESIDENT : ;• With Amer:
Sir ROBERT FLNLAY : No ; the date is 1825, and I think one can see
that the word is not America.
The PRESIDENT : That is a manifest mistake, but I should guess it is
England.
Sir ROBERT FLNLAY: If your Lordship would look at the top of the
map, where the boundary runs due north from Mount Elias, the same words
at greater length occur. There is the boundary.
The PRESIDENT : That is translated in one of the English maps.
Sir ROBERT FINLAY : The words are :—
" The boundary between Russian and English America under the Convention of 1825."
The PRESIDENT : Thank you. '
Sir ROBERT FINLAY : And at the lower point your Lordship will see
what a very odd line that takes ; it is the marked boundary according to the
Treaty with England of 1825. It runs across and then away down, and it is
difficult to understand what is the significance of that line although it
undoubtedly is marked as if it were the boundary of the Treaty with England.
Mr. DICKINSON : Mr. Attorney-General, I beg your pardon, but do I
understand you to say that this inscription at the lower line is England or
America ?
Sir ROBERT FINLAY: England, I am told, and the date agrees with that.
I do not know whether our information agrees upon that.
Mr. DICKINSON : Yes, I agree with you.
Mr. AYLESWORTH : While you are looking at that map, Mr. AttorneyGeneral, you will find the boundary goes away behind Mount Fairweather.
Sir ROBERT FINLAY : Yes, it does, I have endeavoured to keep the
different parts of a Case of such magnitude separate.
The PRESIDENT : Certainly.
Sir ROBERT FINLAY : It is very desirable as we go through aie maps
that we should clear up points of this kind, and that is the one purpose for
which I am referring to the map at present on the question of the Portland
Canal, to which I am now directing the attention of the Tribunal.
The PRESIDENT : We quite follow you, Mr. Attorney-General.
Sir ROBERT FINLAY : What I point out there is that both channels
appear quite clearly, and they are separately marked at the head, one bein
! Observatory Inlet, with the two dots representPortland Canal and the
}. Each channel reaches the sea, and there is
ing the islands in the
ne has any predominance over the other. I think
nothing to indicate that
of that inscription about the Treaty with England
that after all the explan;
[1060]
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1825 must be that it is a blunder, because tl
the line of boundary running from the head no
with the line wh
importing that it is the boundary under the l r
that it must be a blunder.

'Portland 0;

h a g nQ c o n n e c t i o n whatever

The PRESIDENT : That is what it looks like ; sometl
seems to have some reference to the boundary.

f that kind; it

Mr. AYLESWORTH : It seems to be almost exactly on the line 54 degrees
40 minutes.
Sir ROBERT FINLAY : But even then it turns round in a very odd way
towards the eastward.
The PRESIDENT : I t does not matter very much, but it is difficult to
follow it. I quite agree.
Sir ROBERT FINLAY : I t is quite ch
blunder putting on that line that inscrip
boundary under the English Treaty, because :
boundary indicated by the Treaty and no c
from the head of Portland Canal, which this
boundary under the Treaty.
.

I to the
the line
> be the

Mr. AYLESWORTH : Very probably. I will suggest that that is"the cartographer's idea of the probable boundary between the land claimed by the
American Government at that time and that claimed by the British Government.
Sir ROBERT FINLAY: Yes, this map is published in 1826, and the
cartographer seems, while taking the point between the American and Russian
settlements as fixed by Treaty of. 1824 between Russia and America, on his own
account to have deflected it at the eastern end.
Mr. DICKINSC
this question if I sa]
that you are discuss:

Attorney-General, it will simplify the discussion of
e advance no argument whatever based on that line

Sir ROBERT FINLAY : It will be observed that this line does not rn
across from the islands. It is only upon the mainland.
The PRESIDENT : No, but Mr. Dickinson 1
General, they do not found any argument upon it.

said, Mr. Atto

Sir ROBERT FINLAY: But it is very desirable that that point should bé
cleared up, my Lord.
The PRESIDENT
Sir
Colonial
Colonial
the two
the sea

Quite so;

ROBERT FINLAY : The next map to which I invite attention is the
Office map of 1831, No. 13 of the British Case Atlas • it is part of the
Office map by Hébert Senior, dated 1831, and there'we observe that
channels are delineated as both running very distinctlv indeed to
separated by Pearse Island and Wales Iriand, which appear to be

is ffixeedrto S e t S P a r t i f B r i t i s l T T 1 * 0 3 7 ' T h e n a m e POT<*and Canal
is g hxed to the southern channel. It begins nearly opposite to that arm
reaching from one to the other. The name Observatory Inlet is affixed tn t S
OWP.r P.hflnnpl l->omnn*n<-r Q l ï t + i ^ i,:_ei
,1
lower
channel Beginning a little higher up at_ , the
same point. I_ submit that
s f
.° ar as that map is to be looked at, it is undoubtedly in favour of the r J t p T
tion of Great Britain that the northern channel was the boundary because the"
J

u u

b l l t

colouring of these islands is British.
map by Arrowsmith.

Well, the next map is one of 1833 a

Sir R. Finla
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The PRESIDENT : What number ?'
Sir ROBERT FINLAY: No. 12 of the United States Atlas. That map, in
one respect, is distinctly against the British contention. In another respect it
is for it, because, as regards the colouring, it will be observed that Pearse
Island_ and Wales Island are coloured as if they were part of the Russian
dominions, as if they were part of the lisière, while, on the other hand, the
name Portland Canal extends down towards the channel connecting ' the
two branches Opposite the upper portion of Pearse Island, while the°name
Observatory Inlet is printed transversely in large bold type, from which I take
it that one would infer that it extended the whole way to the sea ; that it is a
principal.inlet and not a mere dependency of any other arm of the sea, so that
this map really may be used either way. As far as the colour goes I admit .
that it might be used by the United States in support of their argument, but so
far as the delineations of the channels go and the legend indicating each
channel, I submit this is in favour of our case.
Mr. AYLESWORTH : Before leaving that map of Arrowsmith's, have you
noticed the dotted line extending from the head of Observatory Inlet towards
the eastward ?
Sir ROBERT FINLAY : I have.
Mr. AYLESWORTH : What explanation of that can be given %
Sir ROBERT FINLAY : I do not know what that is.
Mr. AYLESWORTH : There is an arrow marked by the side of it.
not know whether it might possibly signify a trail ?

I do

Sir ROBERT FINLAY : My impression is that it is a conjectural river, for
this reason : that there is a little bit of river.
The PRESIDENT : At the other end of it ?
Sir ROBERT FINLAY: Just at the margin, marked as a river would
ordinarily be ; and then there'is a series of dots, a system which is very often
adopted for the purpose of marking the portion of a river which is merely
conjectural.
Mr. AYLESWORTH : The map has been prepared and inscribed as for
the Hudson's Bay Company, and I thought perhaps it might have some reference
to their business operations.
Sir ROBERT FINLAY : I think it will be found that there is a river
lower down in other maps there, and that is my suggestion with regard to that.
If Mr. Aylesworth would look at No. 10 in the same volume
Mr. AYLESWORTH : That is the map of 1823 ?
Sir ROBERT FINLAY : The map I mean is an Arrowsmith map in the same
volume, prepared in 1822. I referred to it as one of the maps before the Treaty.
Tn this man No 10 of 1822 by Arrowsmith, the same dotted line ^wilt oe
observed endhW a t ' t h e end of one branch of Observatory Inlet and then
connecting the rivers which come out of Bear Lake and White
» ^ <
and a lake called Babine Lake. So it seems quite clear that. m uns
map, No 10 it denotes
^
^
^
'
^
J
^
^
^
river which had taken its -origin m these lalpcs, ana prooaui, inauA uw
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which is in very much the same direction in Arrowsmith's map, No. 10, as in
toe map dso of Arrowsmith's, No. 12, in the same way denotes the imagined
courTe of the river. No. 12 does not go far enough to toe east to show the
noarle but if toe Tribunal would look at No. 12 of the British Case Atlas I
tMnk that is further borne out. That is also an Arrowsmith.^P. J ^ » ^ ^
1824. It is one of those that I referred to as a map —
toeVegotiators.
On that map No. 12i of the British Atlas that
™W^™>
the negotiato:
M
imaainarv
course
of
that
river,
will
be
found
designated
by
the
arrow also.
the imaginary course e
The PRESIDENT:
lakes.

And leading up to these same lakes or supposed

Sir ROBERT FINLAY : Yes.
Mr. ROOT : I see that in No. 13 of the United States' Atlas there are a
number of rivers designated in the same way.
Sir ROBERT FINLAY : Yes.
Mr. ROOT : And this
Inlet, the dotted line. Then

ne appears runn

Sir ROBERT FINLAY : Yes, tha
Mr. DICKINSON : While you are
will you oblige me by gn
idth
here," the date of tli3t ma

> to the Observatory
ated in that wav.

the next i
u map No 12, Mr. Attorney-General,
ap ? It does not appear

Sir ROBERT FLNLAY : No. 12, in the
is 1824.

ih Case Atlas, I think it

Mr. DICKINSON : Will you give me the title of that ; I have never been
able to identify that map.
Sir ROBERT FINLAY: l a m taking my information from the table of
contents at the beginning of the atlas. There is" nothing on the map itself, I
think, to show what the date is.
that,

Mr. DICKINSON : I presume you have the original here.
.

We can inspect

Sir ROBERT FINLAY : I will have that looked into, but what I am saying
just now really does not go higher than the source from which it is taken
namely, the table of contents at the beginning.
Mr. DICKINSON :• You will oblige us by letting us see the original.
Sir ROBERT FINLAY : I will have that verified. Now, I turn to the
next map which is also one of 1833. It is No. 13 in the United States' Atlas
the map to which Mr. Root has just referred, of Brué. Now with regard to
that there is a curious division in the matter of colour.
The PRESIDENT : You mean by the different colouring 0 f the island
Mr. Attorney-General ?
°
'
Sir ROBERT FINLAY : Yes.
The PRESIDENT: I think it generally occurs from it hefncr rl™ *k
h a n d - t h e s e little tiny bits. We allays foomd you could no
^ 1 ^
much retance to this, marginal colouring. It was not printed, YOU know
ii
was doner by hand m those days.
,.^^Jinow. it
Sir EOBEBTPINLAT : If it was done unintentionally it seems to nave
been making what the mapmaker might have thonght a fair eompromfe
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Sir R. Finlay.

Sir ROBERT FINLAY: Because, he gives Wales Island to Russia and
Pearse Island to England. Passing by that which one cannot lay very much
stress upon it will be observed that Observatory Inlet is carried right down to
the sea. Alongside the Portland Channel occur these words, which begin very
near, not very far from Port Maskelyne, | Entrée de l'Observatoire," so that it is
quite clear that according to this map Observatory Inlet goes right down to the
sea exactly according with Vancouver. The legend of the Canal de Portland
is put on the east side and upper part—very much the upper part—of that
branch, so that this map I cite as being entirely in our favour as far as Observatory Inlet is concerned, and it certainly does not damage us as far as the
Portland Canal is concerned. But this same observation occurs there which
was made just now by a Member of the Tribunal as to the dotted line.
Mr. TURNER: What is the object of this dotted line running by Muzon
and Chacon into the head of the " Entrée de l'Observatoire " ?
Sir ROBERT FINLAY : Were you referring, Sir, to the dotted line running
into the head of the " Entree de l'Observatoire " ?
Mr. TURNER : Yes, the one commencing at Cape Muzon.
Sir ROBERT FINLAY : I take it that is the imagined course of a river
as it was in the other maps to which we have been referring.
Mr. TURNER : This line commences out in the sea, not by Cape Muzon.
Sir ROBERT FINLAY : I beg your pardon.

I do not follow the question.

Mr. TURNER : It runs into Observatory Inlet.
Sir ROBERT FINLAY : I do not know, because it corresponels with
nothing. It does not represent a parallel. It does not represent 54 degrees
40 minutes, or any other parallel ; it is not drawn from any point on Prince
of Wales Island.
Mr. LODGE : Does not that indicate, Mr. Attorney-General, a supposed
continuation of the river or the inlet ? You will see above the meridian line a
number of these continuations of the river.
Sir ROBERT FINLAY : What Mr. Turner was referring to was the line
that runs away to the south of Cape Muzon and Cape Chacon in that sea. I
do not know what that can be.
The PRESIDENT : However, we have quite enough to consider in what we
can explain, Mr. Attorney, without considering what we cannot.
Sir ROBERT FINLAY: The next map is dated 1839, and is No. 14 of
the United States'Case Atlas. There again the names entirely bear out the
British contention. The Observatory Inlet is in bold type, running right
down to the sea. The map is by Mr. - H. S. Tanner.
Mr. AYLESWORTH : One would think it is published in America from
the plate showing the Falls of Niagara and the natural Bridge.
Sir ROBERT FINLAY : The plate vividly recalls Fenimore Cooper's
novels to one's mind. I do not know whether Judge Dickinson can assist us
by telling us whether this map of Tanner's is published in Philadelphia ?
That is so, yes. No. 14.
i

Mr. DICKINSON:

1839.

Sir ROBERT FINLAY : 1839, yes ; this is an American map.
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is said to have spent his life in Philadelphia.
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Sir ROBERT FINLAY: It is _part
constructed according to the latest inforn
" Published at Philadelphia. Reproduced or
to the fact that the legend Portland Canal a
of the view which I have been presenting i
island in the middle he seems to have left it 1
difficult to tell.

5 biogr;aphical

)tes.

He

map of Nort
by H. S. Ta
îo-arels the
It is yery : -|

Mr. AYLESWORTH: And he only ha
either

Sir ROBERT F I N L A Y : There is c
uncoloured or is coloureel so that it is extre
than mine are to be certain.
Mr. LODGE : He has omittec

left

of the small islands.

Sir ROBERT FINLAY : Yes.
Mr. LODGE : He has only got one there
Sir ROBERT FINLAY : He has only gc
Island.
Mr. LODGE : I suppose so.
Mr. AYLESWORTH: You observe tin
everything south of 54 degrees 40 minut
The ATTORNEY-GENERAL : Yes, I was at
boundary of 1824 as marked there 54 degrees 40 r

utes.

The PRESIDENT : Mr. Attorney, may I suggest to you, only as the result
of very Ion" experience and having had to do with this sort of maps, as you
know, on several occasions, that with regard to legends and popular repre-1
sentations of the names of places, channels, and things of that kind, they are.;
extremely valuable ; but with regard to these minor details, such as the I
colouring, we have always found them to be something that you cannot act
upon, for the reason that they are done by hand, and very often done by
people who did not understand what they were doing ? On broad lines they
are useful to both sides, but on the minor point's I do not think they give us ,
much assistance.
Sir ROBERT FINLAY: I quite agree, my Lord.
The PRESIDENT : I think that is our general feeling.
Sir ROBERT FINLAY: I quite agree, and, of course, in any case this
subject of colouring is extremely neutral, because he seems to have given it up
as insoluble, and it is just worth noticing before I turn from this man that tlu>
boundary of 1824, which is given as the a
ida
of the two States, 54 degrees"40 minutes, r
of the entrance to the Observatory Inlet, i
Iïd<
ay, thi
agrees with Vancouver's charts, anel is ace
, e .„ _ „ » v U « , y w u n .
The next map is one published in 1844 by Mr. Greenhow. This also is an
American map. It is compiled by Mr. Robert Greenhow 'to illustrate the .
history of California, Oregon, and the other countries on the North-West Coast
of America.
This map shows-very clearly the Portland Canal and Observatory Inlet, and
it marks what would appear to be intended as the boundary starting from t h e l
southern point of Prince of Wales Island, which the mapmaker takes - to be '

Cape Chacon, and it carries the dotted line to the north o
he puts at the lower part of the inlet, so that both as
Portland Canal and Observatory Inlet and the delineatie
selves, I claim that this is in favour of the British Case, ;
emphasized by the way in which he draws what he app<
boundary-line starting from the south point of Prince o
map, anel running up what we say is Portland Canal, the
of those islands at the mouth of the inlet.

Is, whi
* Russi

Mr. AYLESWORTH: And we now have our river runnh
Observatory Inlet.
Sir ROBERT FINLAY : Yes.
Mr. AYLESWORTH : Simpson River.
Sir ROBERT FINLAY: Yes, exactly, and coming out of that very lake,
the Babine Lake.
Then the next map is one of the same year, 1844, which is a French
Foreign Office map. It is No. 16 in the United States' Atlas, and was
published in Paris in 1844. It is drawn up by M. Duflot de Mofras, Attaché
of the French Legation in Mexico, | pour servir à l'intelligence de son voyage
tVexploration, publié par ordre du Roi sous les auspices de M. Le Maréchal,
Duc de Dalmatie, Président du Conseil des Ministres, et de M. le Ministre des
Affaires Étrangères." Now, on looking at that map it will be found that the
legend " Canal de Portland " is on the west side of the whole inlet, and that it
starts from the point well to the south of the north extremity of Pearse
Island.
It seems to indicate that the Canal de Portland runs down to the sea, and
the name is put on the side of a channel which we say should be north of the
island. Now, as regards the name of the Observatory Inlet, it is put to the
west side also of the upper part of the Inlet. It may have been from considerations of space, because the name is a very long one, " Entrée de l'Observatoire," anel there are other names printed on the eastern siele which would make
it inconvenient, and then there is " Baie de Nasse " down near the entrance to
the inlet, so it may have been from motives of convenience it was put there, but
the " Entrée de l'Observatoire," or Observatory Inlet, appears in that way. Of
course it is just worth noticing, although I quite agree that in matters of colour
no great importance can be attached to it, that while the Russian portion is
coloured green, Pearse Inlet and Sitklan Island are left uncoloured, as is the
territory south of that line which is marked as being " Traité entre la Russie
et les États-Unis élu 17 Avril, 1824."
The next map is the map of 1844, which is a Russian official map. It is
No. 15 in the British Case Atlas.
The PRESIDENT : It is No. 22 in the American.
Sir ROBERT FINLAY : No. 22, they seem very much the same.
The PRESIDENT : They are the same, Mr. Attorney, I think.
they were when I looked at them.
Sir ROBERT FINLAY i I think they are exactly the same.
exactly the same.

I thought
The title is

The PRESIDENT i And that little monogram at the top is the same, you
see, 1844, only the United States have not printed quite so much of it. That
is all the difference I can see.
Sir ROBERT FINLAY : I think No.' 22 of the United States' Atlas is the
same as No, 15 of our atlas. Now, there we have each channel delineated
very clearly as going down to the sea. The Portland Channel is marked at the
top, and the Observatory Inlet is marked at the side just above some words
which I am told denote an "English factory set up in 1835." Now, this map, 1
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the delir
claim, is in our favour in so ft
parate ch*
They are both distinctly shown
uof
the words 0 servatory In let is loo keel
legend, I submit, when the situ
I to
er intended that-s
at, would rather point to tl: e- fact that the map
vay
ase it puts it in 11
denote the channel as runnir g down to the sea, I
of
the
inlet
down
to
the
pply
to
the
wl
and at an angle which seen
a way that it thi owa no
sea. As regards Portland Canal, it is put m
particular light upon the question.
Then the next map is 18 in the British Atla , and was pr
This is, I think, a Russian official map.
The PRESIDENT : What number ?
that

Sir ROBERT FINLAY: $ 18 of the British Atlas. !
de up on this, except that t
there is any observation to be
is very distinctly shown indeee: n d t h e legend " Canal de
ndof Pearse Island. I t
a point just opposite the norl
side of the Canal de Portland. I do not find
l'Observatoire " (the Observatory Inlet) at al
The PRESIDENT : Is it not rather ike;
Sir ROBERT FINLAY : I think it i
The PRESIDENT : I thought it was when I looked at it.
that No. 7 of Vancouver, Baker's map. I t does not carry it ver
I see there.is something on it about Vancouver.
Sir ROBERT FINLAY : The
of the map, and it appears to be :
" P a r t of map of the Stra
from latitude 54 degrees to 56 de<:
"From the list (or invent
navigators.
" New Archanj

title

at th

of the North-West Coast of An
of Vancouver, corrected by Co:

If the title is right this map was brouj
Then, in 1853, we come to a Canadian
Atlas. In this map, which is Bouchette's
channels are shown ending in a broad cham
Observatory Inlet. And Observatory Inlet
but is written on the sea towards the land
the inlet.

, in the United States'
ted in Canada, the two
the sea, and marked as
ten on the line at all,
towards the mouth of

The PRESIDENT :. I t is rather an indication of what I was pointing out
that there was an earlier Bouchette, which is No. 14, I think of the British }
A t l a s - I think it is twenty years earlier-which has the same mistake upon 1
it, and it has been copied.
Mr. AYLESWORTH : And Queen Charlotte Island is coloured green.
The PRESIDENT : It is.
Mr. AYLESWORTH: Coloured as though it were Ëussîam
Sir ROBERT FINLAY: Of course, I do not attach any^verv
fl
importance to maps. The question of what value is to be attached to
toeiM
depends entirely on the circumstances under which it was S e
If a man
merely represents something taken from an earlier m l p \>r t £ imnressonwhich the mapmaker formed, which was a convenient o n ^ n ^ f t
« i P r
then it comes to nothing. | i s m e r e hearsay. T h e n it c ^ s to a r S S S
?
investigation of boundaries, really the evidence of the L ™
accurate
very carefully weighed before ft is d e S e " % J ^ £ £ jTould

he attached to any particular map.
j-ear—1853.

Then the next map is one of the same

Mr. AYLESWORTH : Before we leave Bouchette's map Mr. Attorney-General, it might be in that connection worth noticing that as a matter of fact
the boundary that this gentleman has taken has narrowed or minimised the
Province of Ontario to the extent, I suppose, of 100,000 square miles at the
very least. He starts his boundary from the head of Lake Superior, whereas
it should be the Lake of the Woods. He shortens it down to the height of
tthe lake instead of running to Hudson's Bay.
Sir ROBERT FINLAY: Yes.
Mr. AYLESWORTH: It shows the value of the interpretation of a
boundary by a mapmaker.
Sir ROBERT FINLAY : Exactly so, Sir. However, I am glad to say that
on the west coast he is more or less neutral. So far as he goes it may be cited
«on my side as well as on the other.
Then in the same year, 1853, there is a Russian map which is numbered
50 in the British Atlas. It is from the Hydrographie Department of the
Minister of Marine. The title is translated and it is worth looking at.
I Mercator Map of the Southern half of the Koloshenski Archipelago.
| Compiled from various journals and maps, and engraved in the Hydrographie Department of the Ministry of Marine, 1853."
Well, there the northern channel is distinctly shown, and the legend is
perfectly unambiguous because it is written in on either shore ; it is written
iin the channel itself, and it begins half-way down the island on its western
side. So that beyond ail question the Russian Department who were entrusted
with the preparation of this map regarded the Portland Canal as being the
channel on the north side of the island. There is no ambiguity about that
-at all.
Then in 1857 there is a map which is reproduced in the United States'
Counter-Case Atlas No. 35, which I think is the map which was used by Sir
•George Simpson before the House of Commons Committee.
The PRESIDENT : It is No. 19 of the British Atlas ; No. 35 of the
United States'.
Mr. DICKINSON: I would call your Lordship's attention to the fact
that these maps are not the same ; they are very similar maps. The British
Map No. 19 is 1850, while No. 35 of the United States' Atlas is 1857.
The PRESIDENT : Oh ! I see ; thank you, Mr. Dickinson.
Sir ROBERT FINLAY : No ; they are not the same.
The PRESIDENT : No ; I was misled by something stated upon them,
•thank you. What date do you say, Mr. Dickinson, No. 19 is ?
Sir ROBERT FINLAY : The date is 1857.
Mr. DICKINSON: No. 19 of the British Atlas is 1850; No. 35 of the
United States' Atlas is 1857.
The PRESIDENT : Thank you.
.Sir ROBERT FINLAY : 1857 ; I am much obliged.
£1060]
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Mr. DICKINSON: If you will permit me, I will add that the British
Atlas map No. 21 is the same as No. 35 of the United States Atlas.
r

The PRESIDENT : Thank you. You are quite right, Mr. Dickinson ; I
had got the wrong number put upon it.
Mr. LODGE : Is not this House of Commons' map 1858 ?
Mr. DICKINSON: 1857.
Mr. LODGE : I find the date at the bottom.
Mr. DICKINSON: You see it at the bottom of p. 21 of the British
Atlas.
Mr. LODGE : And p. 35 of our Atlas.
Mr. DICKINSON : That is 1857.
Mr. LODGE : Published 1858, it says.
Mr. DICKINSON : And published in 1858.
Mr. AYLESWORTH : Ordered to be printed in 1857.
Mr. LODGE : Oh yes, I see.
Sir ROBERT FINLAY : I see No. 19 was ordered to be printed by the
House of Commons on 12th July, 1850. No. 21 was ordered by the House of
Commons to be printed July and August, 1857. I will compare these two
maps. Taking the one of 1850, the channels are shown in a general w a y ;
there are some dots, which mean islands, running down to the sea, but there
are no names at all. In the map of 1857 the name Portland Canal to the
western side clearly goes down to the sea. It starts from the corner, and very
nearly the same observation may be made about Observatory Inlet, which
starts directly above the word Nasse, which denotes a bay there. So that the
map of 1850 only shows the channels, and the map of 1857 shows the channels
and has the names in such a way as, I submit, to indicate that the Portland
Canal extended to the sea on the north and Observatory Inlet extended to the
sea on the east or south. Then No. 35 in the United States' Case Atlas is the
same as No. 21 in the British Atlas.
The next map is a map of 1861, which is the Russian map. It is
No. 20 of the United States' Case Atlas. There we have got the Canal
Portland marke'el transversely at the top, and Observatory Inlet written a
good deal further down, and somewhat obliquely, as in a previous map to
which I called attention, and just below it is the same legend about an
English factory established in 1835. Both channels appear very distinctly
as getting to the sea, and then there is a dotted line, and there is a legend
above it which for some time I thought might relate to the line, but I am
told that denotes Forester's Island.
The PRESIDENT : I see ; it is to carry the name in, you mean ?
Sir ROBERT FINLAY : No ; I do not think so. I do not think the
dotted line has anything to do with the legend. That is the name of an
island.
Mr. LODGE: It is simply the name of an island that is indicated
there.
Sir ROBERT FINLAY : Yes, it is ; there is an island situated there.
Mr. LODGE : It is indicated on the map.
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Sir ROBERT FINLAY: Forester's Island,
.•sents. The dotted line, as far as one :ould gi
"boundary indicated by the Treaty betwe
there is nothing printed on the map to e:
Tribunal will see that it hits the land
•think it must be the line indicated by th

im told, is what that represr, would appear to be the
and the United States, but
It runs a little south. The
)uth of Point Maskelyne. I
nerican Treaty.

Mr. AYLESWORTH : 54 dej
Sir ROBERT F I N L A Y : Yes; I again claim this map as being substantially in iav<Hir of the British Oase.
Then in 1867 there is the United States'map, which is No. 24 in the United
States' Atlas, where we have got Portland Channel on the west side, and represented as going right to the sea. This is published in 1867. It professes to
he a map of " North-Western America, showing the territory ceded by Russia
to the United States, compiled for the Department of State at die United States'
«Coast Survey Office. B. Pierce, Superintendent, 1867."
It shows distinctly Portland Channel running to the sea. On the other
•side there is no mark with reference to Observatory Inlet at all, but in largish
type the English factory is marked which had been shown -upon the Russian
maps to which I called attention as having been founded in the year 1835. The
•colouring of Pearse Island coincides with that which denotes the Russian territory which the United States had just -acquired, feat as regacds toe delineation
•of Portland Channel it cleairly* indicaites toat Pontlauad •Channel rums down to
the sea. There is a map in the British Atlas which I ought to have
referred to ; I am sorry that with the multiplicity of maps I passed it
by. It is No. 22, a n Arrowsimith map, published in -toe year 1863,
I t is an uncoloured map. And there again the print of Portland (Canal clearly
•«carries it down to the sea It is jaaarked on toe west side, while Observatory
Inlet is marked on tâae east jsi-de, and istaitts inaiaaediajtely above the word
Nasse, thereby, and as I submit, indicating that ©a ithe east side-Observatory
Tnlet, on the west side Portland Canal went down to the sea. Then, in 1868,
there are -the Admiralty Survey Maps, Nos. 23 and 25 in the Britisfe Atlas.
8No. 23 is the Portland Canal from the Admiralty Survey of 1868, and 3$o. *25
is the chart of Port Simpson and Nasse Village from the Admiralty Survey
• of the same year, 1868. In No. 12, which is a -chart of Portland Canal,
the channel to the north has not been surveyed, and it is marked
dn the usual way. As is explained, where a channel has not been
surveyed we put these dotted lines. The part that is surveyed is
shown by the soundings and the legend upon it. Then, in No. 25,
which is Port Simpson with Nasse Village, there appears the same feature.
The channel on the north has not been surveyed. As we are told, it is not
suitable for navigation, and has been left out of the survey. It is indicated by
.dotted lines, and there appear the words to the east of Pearse Island. The
lower part of Observatory Inlet is here called Portland Inlet, which is a new
•expression, while the passage running from Point Ramsden pretty nearly north
-to the other inlet, north-west it would be, is marked as Portland Canal, and then
'Observaitoffy inlet is marked at a point above Point Ramsden on the other side.
This is a new nomenclature which for the first time as far as I am aware
.appears in these Admiralty Surveys of 1868. It will be observed that on the
map or chart No. 25 there is a statement dated the 17th April, 1886, by
Mr. Wharton, the hydrographer. This map, of course, has been published from
time to time, and the copy containing this note is a good deal subsequent in
••date to the first survey. This is dated 1886.
" The name Portland Canal on this sheet was inserted by the surveyors
without authority.
" The name Portland Inlet, as applied to the southernmost part of what
Vancouver called Observatory Inlet, was copied from an Admiralty chart of
.1853. By whose authority this name was applied in drawing that chart is not
•known.
" The name ' Wales,' applied to the island at the entrance
of Observatory
t of which
Vancouver
.Inlet (or Portland Inlet now so called), the south pr~*
Y 2
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P u b l l « ^ 0 authority is known for this, and the name was probably given, as is
the ordinary practice in the Hydrographie Office, for the sake of convenience.
The PRESIDENT : I see, Mr. Attorney-General, Mr. Wharton, who was
a gentleman of very great position, dates that note l7th April, 1886, but is
there any explanation of why he made that note then, or is it known why he
made that note then ?
Sir ROBERT FINLAY : I think there had been some correspondence on
the point some months previously, but I have not got all the letters before me.
The PRESIDENT : It is only two years before Lord Iddesleigh's letter of
August, 1888, saying that the line was not agreed.
Sir ROBERT FINLAY : I think that communications had passed between
the United States and England bearing upon the point, but I have not got the
letters before me at the moment.
Mr. AYLESWORTH : Mr. Bayard's letter was in 1885, and Mr. Phelps1"
after
The PRESIDENT : Quite so ; it was about the time the thing was being
looked up. Mr. Wharton's note, of course, is many years before this Convention.
Sir ROBERT FINLAY : What I am saying is really a matter of conjecjecture. One would conjecture that his attention had in some way been called
to this matter. If I am right in thinking that there had been communications
between the two Governments about the canal, it would account for putting
this in. Mr. Bayard's letter was the 20th November, 1885.
The PRESIDENT : 1886 is the date of Lord Iddesleigh's letter.
the date 1888 just now by mistake.

I gave

Sir ROBERT FINLAY : I think, my Lord, the coincidence of dates is
nearer.
The PRESIDENT : It was ; I made a mistake.
was in 1886.

Lord Iddesleigh's letter

Sir ROBERT FINLAY : Mr. Bayard's despatch was in 1885. Then it
was communicated to Mr. Phelps in January, 1886, and then there is Lord
Iddesleigh's letter.
Mr AYLESWORTH : In August, 1886.
Sir ROBERT FINLAY: In August, 1886. There were those interruptions between the two, so, I think, it is a matter of very reasonable inference
that this note had been put on owing to the attention which had been called to
the question This nomenclature which appears for the first time in the charts
of Portland Inlet, has since been followed in some other maps For instance T
refer only to two which occur in the United States' Case Atlas Nos Hfi ™A « ?
the atlas of the Counter-Case of the United States. This is a ma
pnbliL
by Arrowsmith m 1859, subsequent, of course, to the date when* t C n a m e
first appeared according to that note by the hydrosranher to W W I T T i,
calledattention. It will be observed that "while the S Ù Z l l Ï t l ^ Z
capital letters on the western side of the channel, the Observatory toS S
printed m smaller type on the eastern side, at the mouth in very small tope
and in the channel itself occur the words « Portland Inlet " And t W J 3 ? ? ' '
next map, No 37 in the atlas of toe United States, the vdume whfoh ^s
annexed to the Counter-Case, we have the same nomenclature E
Z
published by I m r i e i n l 8 6 9 . The words « Portland Inlet» are p J i n t e d ^ n t
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versely opposite the lower part of the channel, while Portland Canal
is printed on the western side in clear type, and Obiservatory Inlet
is printed in italics at the heading of the indents.
In 188Ô there
was a_ map published by Mr. Dawson, of Montreal, which is No. 40 in
the United States' Atlas. This is a-map which professes to show the country
to be traversed by the Canadian Pacific Railway ; it is a railway map, and
there we have Portland Channel, Observatory Inlet opposite the upper parts', and
the lower part of the Observatory Inlet is marked " Portland Inlet " in the
channel itself. There is nothing to show how far across the fiord that extends,
whether it comprises what is to the west of the islands or not. It is put in the
lower part of the inlet, and runs up and touches Point Ramsden. So far
as the colouring goes these islands are left white as the Alaska Territory
is.
Then there is the geological map No. 41, Geological Survey
of Canada, published under the direction of Mr. Selwyn, to illustrate
a report by Mr. Dawson, and the date given is 1879-1880. There you have
got the words "Portland Inlet" again, and you have got marked upon
it "Presumed Boundary," and the presumed boundary is laid down as
running by a waving line just below the words " Dixon's Entrance," and
running up what is marked as Portland Inlet, which is the southern channel
which Vancouver called Observatory Inlet. I do not know how that can be
presumed to be the boundary. It certainly in no respect coincides with what
the Treaty provides, because it is represented as a waving line, not a straight
line at all. I t does not run along the parallel ; it does not run from one point
to another; it is a waving line, but it is represented as running up Portland
Inlet. I really do not know how in a geological map a presumed boundary
found its place. Then there are three maps in the British Atlas, Nos. 28, 29,
and 30. The first of them was published in the year ] 880 ; the other two
were published in the year 1882. They are both by Ivan Petroff. I am told
that Mr. Ivan Petroff was an American.
The PRESIDENT : No, I do not think we need consider what he
figured as. I do not think it right to attribute him to America. We attach
much importance to anything Mr. Ivan Petroff put down.
Sir ROBERT FINLAY : Well, he is described on the map. I said I
thought he was an American, my Lord, from the fact that the map is headed
I Te n t h census of the United States " and the map is stated to be "compiled
by Mr. Ivan Petrofi, Special Agent, Tenth Census, 1880."
The PRESIDENT : He was a Russian and he was at one time in the
employ of the American Government, but I do not think anybody would attach
much importance to anything Mr. Ivan Petroff put down. However, I see he
was called the Special Agent for the Tenth Census, but he certainly was not an
American so far as I recollect.
Sir ROBERT FINLAY : When I said he was an American I saw he was
in the employ of the United States.
The PRESIDENT : Yes, he was.
Sir ROBERT FINLAY : And I presumed he was an American. Whether j
he was naturalized or not I do not know. I have no knowledge on the subject
at all. This first uncoloured map, No. 28, seems to give a waving line which
runs to the south of the islands and then away up the channel by Point
Ramsden to the head of Portland Canal, but I do not know that much need be
said about that. Then the two maps 29 and 30 are published in 1882. As
far as I can make out, the first of the maps published in 1882, No. 29,
seems to show the boundary as being distinctly toe north side of the islands,
but the scale is so small that it is difficult to be sure about i t ; and
in No. 30, again, the same observation applies. When one looks closely
at either of °these, it would appear the boundary is carried along the
north channel. However, I pass from those maps of Mr. PetrofFs to
call attention now to the map published in 1882, which is in the
second volume of the United States' Counter-Case Atlas No. 42. Again m this
map No. 42 occurs the word Portland Inlet, but this time it is with a variation.
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because Portland Inlet is not only used to denote the lower part of Observatory
Inlet, as had been the case in the British Admiralty chart but the words
^ ' ^ I n l e t a r e c a r r i e d u p f r o m t h e lower part of that channel, through
the cross channel connecting the two branches, and away up into a portion p l j
the channel which hitherto had been universally known by consent as Portland
Channel, so that this is a new nomenclature altogether. This is a map from
the Department of Railways in Canada. Then in No. 43 m the same volume
of maps published in 1883, the next year, it is not marked Portland Inlet at
all; it is marked Portland Canal, which is shown distinctly on the one side of
Observatory Inlet, and then the island in the middle is left uncoloured altogether.
There is no name to the lower part of the inlet. Then in 1884 there is a map
in the British Case Atlas, No. 31, of the province of British Columbia, where
the Portland Canal is marked just at the top, and Observatory Inlet is marked at
the top. No name is given to the lower part, but there is drawn a line
purporting to show the boundary, and apparently because it is a continuation
of the other boundary line which runs to the south of Pearse Island, and the
colouring of Pearse Island is in conformity with the colouring of Alaska.
The PRESIDENT : In No. 31 ?
Sir ROBERT FINLAY : It is No. 31 in the British Atlas.
The PRESIDENT : It only shows how deceptive it is. In my copy of 31
it is coloured the same as British Columbia, not the same as Alaska.
Sir ROBERT FINLAY : Pearse Island ?
The PRESIDENT : Yes.
Sir ROBERT FINLAY : Well, it is really very difficult to say.
not like to be too confident about it.

I should

The PRESIDENT : But they are such mmute details ; I d o -not attach
much weight to them.
Sir ROBERT FINLAY : Then the next atlas, No. 32, is the geological
map to which I made reference yesterday, and which I need not comment
upon again. There Portland Inlet is carried up through that cress channel
away up into Portland Canal in the strictest sense of the term.
Then in 1884 there comes a British Admiralty map, Oliver Bay to Cross
Sound, where the words " Portland Inlet." occur again as denoting the lower
part of Observatory Inlet.
The PRESIDENT : That is obviously a reproduction of that larger chart ;
there is the same dotted line, you know, and it has got Mr. Wharton's note on
it too, you will notice.'
Sir ROBERT FINLAY : Yes, it has.
The PRESIDENT: But a month earlier—No. 33, 1886.
Sir ROBERT FINLAY : And then, .in 1887, there is an official Canadian
map which is numbered 34 in toe British Atlas next that which gives the
3 t V?T TJ
*i e t t 0 t h 5 . J o w e r P a r t a s s e l l a s to the upper part and
marks Por land Canal as extending the whole way. It shows the two channels
1 am glad to say that completes the examination of the maps which is a very
F
}
fatiguing process, physically at least.
.
Perhaps a reference should be made to two books which are referred to in
the Argument for toe United States-Findlay's « Directory for the p l i f i c Ocean1
which is set out m the United States'Appendix, pp. 521 and 5^2 and the
other is Duflot de Mofras', which is quotiâ in thVUnited sTats' Appendix a
p. 521 They are not maps, but they are books. I refer to them in S e c t i o n
with the imrps as they are in the nature of directions. I will take them in he
order m which they occur on these pages which I have just given
* ^
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The first is Duflot de Mofras', p. 521, United States' Case Appendix, and I
really do not think he helps at all. He refers to the Perez entrance which the
English improperly caU Dixon's entrance, which lies between Queen Charlotte
Island and the Prince of Wales Archipelago."
The PRESIDENT : He practically only quotes the Treaty.
nothing more than cite the Treaty ?
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Does he do

Sir ROBERT F I N L A Y : I do not think he carries it further at all.
Then the | Directory of the Navigation of the Pacific Ocean " by Mr. Findlay,
published in 1850-51. The passage quoted is this :—
J Portland Canal (so named from the noble family of Bentinck) diverges
from Point Ramsden in a N. by W. -| W. direction for about 5 miles,
thence it bears in a more northerly direction 5 leagues farther, and then trends
a little to the eastward of north, terminating in low, marshy land, in latitude
55 degrees 45 minutes, 70 miles from its entrance into Chatham's Sound. . . .
The northern shore of the inlet, between Point Wales and Point Ramsden, is
formed by several islands, behind which a channel runs parallel with the direction of the main inlet.
I Observatory Inlet.—The principal inlet runs in a north-east direction,
and at 21 miles above Points Maskelyne and Wales the Portland Canal diverges
from the principal one at Point Ramsden."
He seems to treat Observatory Inlet as going down to the sea, and talks of
this other inlet, which he calls Portland Canal, diverging from it at Point
Ramsden. I do not know that there is anything further to be said upon that.
I do not know that it adds very much to the context.
Now, I have thought it my duty to go through these maps, calling attention to what they show. I am very sensible of the fact that, after all,
these subsequent maps are of no very great value in a matter of this kind.
The maps that were before the negotiators may be very useful indeed.
Subsequent maps merely show the impression of the mapmaker, and we
do not always know from what source he derived it ; they very often copy
from one another, and when it comes down to a mere question of boundary,
as indicated either by colour or by drawing a line, the information of the
mapmaker is not necessarily of any particular value. Sc that the evidence
of the maps must be discounted by all these considerations. But, making
every allowance for remarks of that kind, which may be most justly made
on one side or the other, I submit that taking the maps as a whole—I am now
speaking of the subsequent maps (the earlier maps that might have been
before the negotiators I have dealt with before), I am now speaking of the
maps which were subsequent to the date of the negotiations—I submit that
their general effect is strongly in support of the British Case
Now that completes all that I have to say with regard to the second and
third questions, and I leave the consideration of the identity of the Portland
Canal over which we have spent so much time. I pass to the consideration of
the fourth question, and I invite the attention of the Court to the terms in
which that question is put. It is the fourth question on p. 3 of the Appendix
to the British Case where the Treaty of Arbitration is set out :—
I To what point on the 56th parallel is the line to be drawn from the
head of the Portland Canal, and what course should it follow between these
points ? "
Now, it is necessary to look at the Treaty, and to see what the Treaty says
upon this point, and the language of the Treaty affords in some respects rather
a contrast to the language of the question, because the Treaty, so far as
material—the Third Article—is in these words :—
I
The said line shall ascend to the north along the channel
called Portland Channel, as far as the point of the continent where it strikes the
hUh degree of north latitude; from this last-mentioned point the hue of demarcation shall follow the summit of the mountains situated parallel to the coast
as far as the point of intersection of the 141st degree of west longitude (of
the same meridian) ; . . . . . "
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Now, from the language of that Article it seems to ^ t o l e r a b l y d e w that
— I
the terms of the Treaty assumed that the Portland Channel reached the
Sept, 18,1903. 5 6 t h d e g r e e Qf l a t i t u d e > JIt i s v e r y o d d toat they should have done so.
The PRESIDENT : Unless " it " means line
Sir ROBERT FINLAY: Yes, but even in that case the same result;
follows. If your Lordship would advert to the fact that the VJece^uS
^?rcl88
say, \\ Commencing from the southernmost point of the island called r n n c e
of Wales Island, which point lies in the parallel of 54 degrees 40 minutes nortn
latitude, and between the 131st and the 133rd degree of west l o n g i t u a e |
(meridian of Greenwich), the said line shall ascend to the north along tne
channel called Portland Channel as far as the point of the continent wHere it
strikes the 56th degree of north latitude . . . ."
Well, if that is going along the channel called Portland Channel, whether
" elle "refers to " la ligne " or to " la passe " it seems to come to the same thing.
The PRESIDENT: Now, as it is only important with reference to its
bearing upon what happens to the lisière afterwards on that point, would yon
mind stating what the two contentions are upon this, because it does not seem
fo me to be very important which particular line it is taken from the top of the
Portland Channel.
Sir ROBERT F I N L A Y : Certainly.
The PRESIDENT : I may be overlooking something, but it does not seem
to me by itself to be of very much importance.
Sir ROBERT FINLAY : I am not at all sure that this question does not
involve a slight misconception of the terms of the Treaty. Of course, the
question has been put ; it is embodied in the Treaty of Arbitration, and must
be answered, but I should have thought that from the head of Portland Canal
what you have to do is to get to your next point—to your starting point—for the
continuation.
The PRESIDENT: Well then, supposing that there are mountains on
parallel 56 degrees, does it matter much which way the fine goes ?
Sir ROBERT FINLAY : I do not think it does very much.
The PRESIDENT: We are not now considering your contention which
would be involved in the lisière question, which is much more difficult, but
getting to the head of the Portland Canal, does it matter whether you go
straight up or go a little to the right or go a little to the left ?
Sir ROBERT FINLAY : I do not think it does ; you have to get to your,
next point. A good deal of stress is laid by the United States upon that
conversation between Mr. Middleton and Mr. Stratford Cam
where
Mr. Middleton thought that Mr. Stratford Canning said that from t
-ad of
Portland Canal the line went eastward. Well, I . submit that Mr
Canning must have been misunderstood.
The PRESIDENT: It really is not evidence, Mr. Attorney; conversation
upon such a point is not evidence.
«^uversauon
Sir ROBERT FINLAY : It is not.
it went e u p
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a-Court of k w - a matter of this kind would not be evidence at all, yet very often
in determining questions between nations, a good many things are looked at as
influencing the mind one way or another, which would be rejected in an English
Court of law, and, of course, some principle of that kind is almost inevitable.
The rules of evidence in America and here are, I presume, the same, or verv
nearly the same ; but if a. question arose between France and En "land—
The PRESIDENT : You are quite right.
Sir ROBERT FINLAY : France would say, with very- great reason—We
cannot have your English ideas about evidence applied in France. We follow
Bentham.
The PRESIDENT : But my observation was not pointed to that. I perfectly agree with you. What I meant was that we could not take interpretations of a Treaty from a conversation which used the word eastward, which
we cannot very well understand— that is all.
Sir ROBERT FINLAY : No. Of course, many countries take the view
that there.ought to be no law of evidence, that the objection is not to the
admissibility, but merely to the weight of the evidence.
The PRESIDENT : Yes.
Sir ROBERT FINLAY : And that is a view which has been maintained by
jurists of very great repute.
The PRESIDENT : Yes.
Sir ROBERT FINLAY: And so one can clearly understand how. in
international controversies, it is difficult to apply the law of evidence.
Mr. TURNER : I must elissent from the • suggestion that a conversation
hetween a British Ambassador and an American Minister concerning the Treaty
of 1825, and reported by the latter to his Government, is not evidence in this
case.
Sir ROBERT FINLAY : I think, out of respect to the treatment which is
given to the epiestion in the Case of the Uniteel States, I had better advert
to it.
The PRESIDENT: Yes.
Sir ROBERT FINLAY: The passage occurs at pp. 62 and-63 of the Case
of the United States, and the document referred to is at p. 224 of the Appendix.
Now, the comment made upon it is this :—
"Although .Mr. Stratford Canning does not appear, from the correspondence available, to have placed in writing any interpretation upon the
Treaty which he had signed, he gave a verbal explanation of it which, on
1st March, 1825, Mr. Middleton reported in detail to the American Secretary
of State. On that day, which was the day following the Treaty, the British
Envoy had an interview with the American Minister. From the latter's report
it is apparent that a copy of the Convention was not shown him, but its
contents were "explained to him by Mr. Canning, and, therefore, in repeating
' Mr. Canning's language he gave the latter's understanding of its terms. Mr.
• €anning> version, of the Illrd. Article, which defined the boundary line agreed
upon, Mr. Middleton.reported as follows :—
' The I l l r d Article of this Convention, establishes the line of demarcation
between the possessions of the two Powers upon the continent and islands as
Z
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Sir 1, Finlay follows : It begins at the southernmost pom of Pnuce ^ f £
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It
54 degrees 40 minutes, leaving the whole of ^
»{f^J° . ^ t u r n s
t. 18,1903. follow! the strait called Portland Passage up to toe f ^ e ^ o e ^ J * ^ £ ™
eastward upon that latitude until it touches the highes ridge of the cha n ot
mountains lying contiguous to, and nearly parallel w i t h ^ ^ ^ i l ^
that ridge up to the 60th degree,'" and so on. I do not think 1 need read,
further Then the comment upon that is m the next Paragraph
«The interpretation placed upon this article V t t p ^ a ^ w é ^ l
clearly the cours|of ^ ^ ^ ^ J ^ T " ^
t S t e ^ S i ^ of
the extent of the hsiere which it estaonsnea. xn« i
P n r f i f l r d Canal I
Mr. Canning's statement are, that the line from the head of Fort,landiwmai
turns easiivard to the range of mountains; that toe wora sno ,
describing the width of the lisière, supplants _ the word coast useu.ui
Treaty, although the latter is retained m referring to the mountainrace• ana
the statement that the boundary-line follows the mountain ridges up to tne
60th parallel of north latitude and then takes the direction of that degree until
it intersects the 141st parallel of west longitude.
«This explanation of the Article fixing the boundary, while it diflers ; «
language from the Treaty, agrees with it if it is interpreted naturally, and witù
knowledge of the discussions which had preceded its signature, and w e r e |
explanatory of the protective character of Russia's possessions on the
continent."
Mr. LODGE : Mr. Attorney, is the point at which the lisière boundary
begins" to be first determined ? Then all that remains is to join the head of
the canal.
Sir ROBERT FINLAY : I think so.

I quite agree.

Mr. LODGE : It is like the southernmost point of Prince of Wales Island j
being found, and the opening of Portland Canal being found and then joining!
them.
Sir ROBERT FINLAY : I entirely agree, and for that reason I.
ventured to suggest that, if one may say so, even in the Treaty of Arbitration
there is a little misconception as to the precise question upon this point,
because the Treaty assumes that the line, falling along the Portland Canal, çets
to the 56th degree of latitude. It does not say that from Portland Canal it is to
be taken to 56 degrees ; but then this passage from Mr. Middleton's conversation
is cited for the purpose of indicating that the line from the head of Portland!
Canal to get to that point is to turn eastward. I take it that that is why it is
cited by the United States. Well, I submit that in this passage for eastward
you should read westward. " Eastward." must be a mistake. It is impossible
that Mr. Stratford Canning can have meant eastward, because you do not
come to any coast eastward until you get to the Atlantic. Westward of
course, you are getting nearer the coast, and he was speaking of a line of
mountains which is to follow the coast.
™ - , , J h e P R E S r D E K T : Or Mr. Canning may have said westward and Mr.
Middleton may have written eastward when he wrote it down.
Mr. TURNER : The line of mountains portrayed on the maps is northward
Why should it be presumed that Mr. Canning said westward ? The line of
mountains as shown on the maps of that day was still to the northward
of the 56 th parallel.
Sir ROBERT F I N L A Y : I will deal with the question of the mountains
under the head m the Treaty devoted to them, but at the present moment I do
submit that Mr. Middleton must have made a mistake in supposing that Mr
Stratford Canning said that the line was t o turn eastward.
'

Mr TURNER: Assuming that he made a mistake with reference to the
eastward, why should you assume that Mr. Canning said westward wh™ thl
mountains were still to the northward ?
westward when the
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Sir ROBERT FINLAY: I am not going to lay any stress upon that. I Sir R. Ftnl.ay.
merely say that Mr. Stratford Canning might more reasonably have said west, "T~
ward than eastward. I am not going to assume that he said either. He may B e p t ' -18' ^°3'
have said westward and Mr. Middleton may have misunderstood him, or he
may have said northward. It is really impossible in dealing with a conversation of that kind _ to attach any importance to it, and I do submit that
eastward is the one direction which Mr. Stratford Canning cannot have given.
Eastward and southward seem alike out of the case.
Mr. LODGE : But, Mr. Attorney, if I read this correctly, he does not turn
the line eastward or westward, or, whatever he said, he does not turn the line
until it has reached the 56th degree; he says it follows the strait called
Portland Passage up to the 56th degree, then is turned, Now, whichever way
it turned, according to his conversation it was after reaching the 56th degree.
Sir ROBERT FINLAY ; Yes.
Mr. LODGE : He says it follows the strait called. Portland Passage up to
the 56th degree, and I understood you were talking about the brief* space
between the head of the channel and the 56th degree.
, fer ROBERT FINLAY: Yes, but the assumption is that while it is
following Portland passage it reaches the 56th degree because it follows the
strait called Portland up to the 56th degree. Well, that necessarily
involves the assumption that the Portland passage itself reaches the
56 th degree,
Mr. LODGE : Yes, I quite understand that. But I mean the question of
where it turns itself after touching the 56th degree.
Sir ROBERT FINLAY : My whole point is that Mr. Stratford Canning is
assuming, according to this version of the conversation, that Portland Channel
.reaches 56 degrees, and that the line reaches the 56th degree with the canal.
Then the question is which way it turns, and Mr. Stratford Canning is
reported to have said that it merely turned eastward. Well, I submit that
that is an impossible direction, that there really must be a mistake.
Mr. TURNER : Mr. Attorney, as regards the Canal failing before the line
reaches the 56th degiee—must not the line still continue north until it reaches
the 56th degree ?
Sir ROBERT FINLAY : I very respectfully submit not, Sir.
Mr. TURNER : The Treaty says that it shall go north until it reaches the
56th degree, and shall ascend to the north along Portland Canal.
Sir ROBERT FINLAY: Yes.
Mr. TURNER: Now, Portland Canal, of course, is a mere matter of
description. If that fails, it must still ascend to the 56th degree.
Sir ROBERT FINLAY : Yes.
' Mr. TURNER : Because the Treaty says it must extend north to the 56th
degree.
Sir ROBERT FINLAY: Well I submit, Sir, that Portland Canal there
can hardly be rejected as a mere matter of description, because it is no
description of a point—a description added to a point which is itself designated.
There is no intimation given as to the course of this line at this point except
Z 2
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WL it follows Portland Canal till the 56th degree. _ ^ r f & f e ^ J " * f £
absolutely that Portland Canal does reach that point, and I t l ™ k ^ a t hat i«
m a d e very clear if one bears in mind what took place during * e negotmtions
upon this point. I am not going to read them in detail just now : they toe
been referred to already, and I am afraid I may have to recur to them again.
But Mr. Canning, in his despatches, spoke of the line reaching the 56thL degree
He says the line ascends to Portland Canal till i t - t i l l the l i n e - h e says so n
terms, I think—reaches the 56th degree. When toe Ku ans' write * ba
they say it ascends the pass till the pass reaches the o6th de< ;e, so that w
the one side were talking about the line* going along the cl mel till the
line
reached the 56th degree the other side were talking about the iir
by as I sub
the channel till the channel reached the 56th degree3> thereto
demonstrating that what they had in view was that by going along MKS *£LUHrm
Channel you would in time reach the 56th degree.
Mr. TURNER : No doubt the maps of that day show
Sir ROBERT FINLAY: None of them show it.
Mr. TURNER : Do not the maps show that it is obvious that all the
negotiators knew that Portland Canal did not reach the 56th degree ?
Sir ROBERT FINLAY:

Every map before the negotiators indicates

that.
Mr. TURNER : Indicates that it did not reach that degree ?
Sir ROBERT FINLAY : Did not. I agree, Sir, it is a very remarkable
thing that with those maps before them they should have used language both in
the negotiations and in the Treaty itself which necessarily implies that the
Portland Canal did what all the maps before them showed it did not.
Mr. TURNER : Is not that persuasive of the proposition that they meant
that it should ascend to the north along the Portland Canal as far as that went |
and then on in the same direction to the 56th degree ?
Sir ROBERT FINLAY : With great deference, I dispute that proposition, and that, of course, is rather an important point. " Le Ion" ele
Portland Channel " cannot mean that after leaving Portland Channel if is to
proceed in the same direction. " Le long de Portland Channel " must mean
that it is to go along Portland Channel, and when Portland Channel fails, the
direction fails also. There is nothing in these words about going along Portland Channel to indicate what you are to do after Portland Channel fails. You
have Portland Channel as a guide. You go along by the side of Portland.
Channel till you get to a certain point, but what happens if, before you o-et to I
that point, your guide fails you % The Treaty is absolutely silent upon- the
point, and I submit that it is absolutely impossible to extract in any way from |
the words of the Treaty on this head a direction that after Portland Channel
has come to an end before the 56th degree* of latitude is reached you are still
to proceed in the same direction. The words " along the Portland Channel I
will not, I submit, according to any legitimate use of language, cover any-order
of that sort.
Mr. AYLESWORTH : Supposing the parties were not ad idem i n their
ideas of what " elle " referred to—suppose the British thought that it meant
the line and the Russians thought that it meant the channel—have-they not
used m the Treaty language which would be susceptible of a different interpretation—whether it reaches any different result or not ? Does not « elle " in
the Treaty grammatically refer to the last preceding, phrase, the last antecedent
' la terre ferme M
Sir ROBERT FINLAY: That is a perfectly possible view of the Treatv
and that is a view which had certainly occurred to my
mind and very
much
J
y
m u t
impressed me.
"
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Mr. AYLESWORTH : If you translate that phrase as terra 'firma - t h e
solid ground—it seems to give a possible reading (whether it advance i tlie
argument at all) to the Treaty which would possibly make it susceptible f the
interpretation Senator Turner suggested.
Sir ROBERT FINLAY : Yes.
Mr. AYLESWORTH : Carrying the line on until the solid ground attaihs
the latitude of 56 degrees.
Sir ROBERT FINLAY : I quite feel, Sir, that that is a possible reading of
t h e clause. One cannot to a certain extent escape from the influence of the preceding negotiations upon the mind ; at least, speaking for myself I find it a
little difficult to do that in looking . at the Treaty ; and, undoubtedly,
Mr. Canning in despatch after despatch used the expression that it is to go up
the Portland Canal till the line reaches the 56th degree. And then the
Russians write back and say that the line is to go along the Portland Canal
till it—" la passe "—reaches the 56th degree. There is, I think, a Russian
version of the Treaty which has been referred to, a translation of which is
given in the documents where the gender of the channel and of the line differ.
I cannot put my hand on the passage at the moment. I am told it is p. 7 of
the Appendix to the United States' Case.
Mr. DICKINSON: Pages 12 and 13 of the United States' Case.,
Sir ROBERT FINLAY : Page 7 of the Appendix.
Mr. DICKINSON :. The French Treaty ?.
Sir ROBERT FINLAY : No, what I am referring to is a literal translation of Articles I I I and IV of the Russian text of the Treaty between Great
Britain and Russia, 1825, as certified by the Russian Foreign Office.
It is at the bottom of p. 7 of the Appendix to the American Case. Of
course, the.Treaty was in French, and must be construed in French; but
where there is ambiguity one naturally looks, I was going. to say regularly- or
irregularly, for light to any quarter. And this which is set out by the United
States is in these terms :—
" T h e line of limit-separation between the possessions of the High Negotiating Sides upon the shore of solid land and upon the islands of North-West
America-shall be drawn out in the following manner:—
| Beginning from the very southern part of the island, named Prince of
Wales, which point finds itself under 54 degrees 40 minutes of north latitude
and between 131 and 133 degrees of west longitude (counting from Greenwich
meridian"), the above-mentioned line stretches itself through to the north lengthwise by the inlet, called Portland Canal, up to that point of solid land where she
[the line, not the inlet] touches the 56th degree of north latitude."
Mr. AYLESWORTH : I am told that the Russian pronoun is feminine, and
might be attributable to " land" as well as to "line."
Sir ROBERT FINLAY : I am told that is so, but then the channel is
. masculine..
Mr. LODGE : The inlet is masculine.
Sir ROBERT FIXLAY: Yes.
' Mr. ROOT : Mr. Attorney, do you find any indication anywhere of- any
discussion on that question as to whether the line should be taken or the pass
shoulel be taken ?
Sir ROBERT FINLAY: In the diplomatic correspondence recently?
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Mr. ROOT: In the diplomatic correspondence* prior to the Treaty ot
1825?
Sir ROBERT FINLAY: Oh, yes; there are a . g r e a t many passages.
Perhaps it might be convenient if I referred to them.
Mr. ROOT : I know there are a great many passages, but was there any
discussion of the question ?
Sir ROBERT FINLAY : No, oh no.
Mr. ROOT : Would it not be reasonable, then, to seek for some interpretation which proceeds upon the theory that in substituting a pronoun f o ^ J |
substantive—they considered the two descriptions as substantially identicaffl|
Is not it reasonable to suppose that when Mr. Canning spoke of the l ï n j |
reaching the 56th parallel, and the Russian negotiator spoke of the pass
reaching the 56th parallel, and then when they made the Treaty they both
which it referred, and withe
ed the pronoun, wil
discussion as to which it should refer to, they considered the two'as substantially,
identical—they considered them as amounting to the same thing, and reaching
the same point, and laying down the same line ?
Sir ROBERT FINLAY : That is, I think, a very reasc able view in deed.
Undoubtedly—although there is no debate upon the pi nt—Mr. Ca
throughout speaks of the line reaching the 56th degree. Th Russians, I •kink*
throughout speak of the "passe" reaching the 56th degree. A 1 then, when they
come to frame the Treaty they use the pronoun "elle," which ay apply to either
the one or the other, and if so read would effect a réconciliât n. On the other
hand, of course one cannot but realize that " elle" has an ••plication— and a
very possible application—to the immediately preceding words " la terre ferme I
which occur, and prima facie one would say Oaat the pronoun related to the
last substantive. Well, it depends entirely on the structure of the sentence, of
course ; but at the same time one very naturally looks to the immediately
preceding substantive as a guide to the meaning of the pronoun. There is
undoubtedly that ambiguity about it.
Mr. ROOT : If you follow the line, or rather follow a prolongation of the
line, passing up the Portland Canal, would you not follow also that narrow
valley—that low, marshy land at the head "of the Portland Canal, and which
might be called a pass with reasonable application of the term—until you reach
the 56th parallel?
. _ Sir ROBERT FINLAY : No, sir ; I should very much demur. to that
view ; for this reason. I submit that " la passe " can mean nothing but the
channel ; that it cannot denote anything after the channel of water has ceased.
I La passe," I submit, means that, and means nothing else ; and that as sorallf
as the channel of water ceases that guide fails you, and that you caunot get
from a direction—that you are to go alongside of the channel of water any
direction as to what you are to do after the channel of water has ceased. That
is my submission on this point. Of course, if " e l l e " should be read as
referring to « la terre ferme," one is met by this question : the channel is given
| la passe " is given as the guide ; and wè are told " la dite b > n e remontera
au nord le long de la passe, dite Portland Channel, jusqu'au point de la
terre ferme où ette atteint le 56me degré latitude n o r d " the point of
the continent « l a terre ferme," where it, " l a dite l i a n e " reaches the
56th degree of latitude north. That is a perfectly intelhrible and grammatical way of speaking ; one may perfectly well say that the continentattains a certain degree of latitude, because you are supposed to be goin* un
from the south ; you reach a certain degree of latitude north, and that denotes
a certain point of the continent. But then there occurs this question •
As you are going along the pass called Portland Channel till you
get to the point where terra firma reaches the 56th decree of
latitude north, what is to happen if your guide, the Portland Channel

fails you before you get to that point?
One always recurs to the same
difficulty, and I submit that as soon as the channel—"la passe "—ceases
there is no indication given by these words as to the direction in which the
line is to go—that that can be sought only by seeing what is the next point
which you are going to make fori Now, I am not going, of course, to
anticipate the question about, the mountains here, but it is curious on this point
to look at the maps and see in what an extraordinary way they vary with
regard to the relative situation of any mountains and the 56th decree.
The PRESIDENT : Is it your case that there are mountains on the 56th
parallel straight up in prolongation of the line ?
Sir ROBERT-FINLAY: Oh no ; I say we must turn to the westward to
seek these mountains.
The PRESIDENT : What distance do you say you must go before you get
to the mountains there ?
Sir ROBERT FINLAY : It goes some way ; I cannot give the distance,
and if I attempted to answer that I should be plunging into the question of
the mountains.
The PRESIDENT : You have answered my point, Mr. Attorney ; you say
the shortest line to the mountains would not be straight up, that is your point ?
Sir ROBERT FINLAY : I do not say the shortest line, because the truth
is there are mountains everywhere about that.
The PRESIDENT : I was merely asking whether if you followed out what
Mr. Root said, and did continue the line to the 56th parallel, your case was
that you would come to mountains or not.
Sir ROBERT FIXLAY : You would come to mountains certainly, but
not to mountains which answer the Treaty. It is, I think, very important to
call attention to the fact that some of the maps show the 56 th degree béyonel
the mountains which are indicated at the head of the Portland Channel. Now,
if your Lordship would look at No. 4 in the United States' Atlas—it is in a
more convenient form than the No. 2 of the British Case Atlas—it will be seen
that while there are mountains to the north of Portland and the head of Portland Channel theyare a ! good way to the south of .56 degrees. You would not
get to the 56th degree by making straight for those mountains.
The PRESIDENT : But are you ta
mountains ?

those as really representing the

Sir ROBERT FINLAY : Oh, no.
The PRESIDENT : They are Vancouver's picture of the mountains T
Sir ROBERT FINLAY : Certainly.
The PRESIDENT : They may have been on the 56th or not on the 56 th ?
Sir ROBERT FINLAY : But I am' taking this, and your Lordship will find
that the negotiators throughout had most fully present to their minds the fact
that the maps were not to be trusted at all.
The PRESIDENT : And knew that the position of the mountains miglh t
Sir ROBERT FINLAY : Might vary very much.
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itudeof
mountains, at the head of the JtortiancI Canal from
latitude
of the
the particular
p—
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Sir ROBERT FINLAY :" Oh, no. All that I am arguing is that from the
head of the Portland Canal you are to get to- the mountains which answci t.ie
description of the Treaty.
The PRESIDENT : Yes, agreed.
Sir ROBERT FINLAY : That is my proposition.
The PRESIDENT : All I mean, Mr. Attorney, is that if that map were a
true picture-if it happened to be a true picture the -shortest way to the
mountains then would be to go straight up the Portland Canal.
Sir ROBERT FINLAY: In the direction of Portland Canal?
The PRESIDENT : Yes, I mean

•

Sir ROBERT FINLAY : Only by doim that you would
toe 56th degree.
The PRESIDENT : But you would
probably were meant.
Sir ROBERT FINLAY : Well
The PRESIDENT : I think you a r
• it of this. Mv vie^
accurate at every
mt it does not- foil.
these mountain
little to the left tha
little to the rigl

r-eful to
ill take yc

Sir ROBERT FINLAY: Well,
there are no mountains.
The PRESIDENT: Well, that
presently.

Latter on which we

i* them

Sir ROBERT FINLAY: And the question put is what is the
mountains, if any.
The PRESIDENT : Yes.
Sir ROBERT FINLAY:
submit a line.

We say that there are mountains,

nd we

The PRESIDENT : Yes
Sir ROBERT FINLAY : On the other side- it is said that there are i£
mountains. Now, what I do point out is, with particular reference to what
Senator Turner was good enough to say just now, if you look at this map yon
do not by following in the directiem of Portland Canal get to mountains in thf
'latitude of 56 degrees. In, order to get to mountains in the latitode df
, 56 degrees, you need from the head of Portland Canal to turn away a o-0od
a
deal to the westward.
^
Mr. TUENER: As I read the Treaty, it does.not say that you have to
f^ S T ^ 8 ° r S ma y n o t P a s s o v e r a n y mountains, but you must get
to toe 56th degree according to the command of the Treaty Now if. this
map that you call our attention to were correct here, and. there were moun-
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tains very close to the head of Portland Canal, would there be any authority
to stop the line at the crest of these mountains ?—would it not have to <*o on to
the 56 th degree ?
Sir ROBERT FINLAY: Well, if you are to get to the 56th degree from
Portland Canal, the line must be drawn westward, unless you are to go
through the mountains, if you continue in that direction.
Mr. TURNER : Supposing the mountains were exactly as represented on
this map No. 4 of the American Volume of Maps, would you have any authority to stop the line at the crest of these mountains ? Would you not have to go
on the 56th degree %
Sir ROBERT FINLAY : I beg your pardon.

I did not hear what you

said.
Mr. TURNER : Suppose the mountains were as represented on this map 4
of the American Atlas, and you run your line along north until you get to
their crest ; would there be any authority under the Treaty of 1825 to stop
there—would you not have to go on to the 56 th degree ?
Sir ROBERT FINLAY : Yes, Sir.
Mr. TURNER : Would you not have to go on to the 56th degree ?
Sir ROBERT FINLAY : I was pointing out that difficulty, Sir, in answer
to what I understood was said by yourself—;that if you continue the fine in the
direction of Portland Channel, according to this map you get through the
mountains away beyond them to the 56th degree, and then what is to be done ?
Then you have not got to your point. Assuming that this map was what was
contemplated you have not got to your point.
Mr. TURNER : Was not that the direction of the Treaty—that you must
get to the 56th degree—that is, without reference to the mountains ?
Sir ROBERT FINLAY : The truth is, Sir, I think it would appear that
the reference to the maps on this head is chiefly valuable as showing' the
extraordinary discrepancy of the maps.
The PRESIDENT : And, in order to be able to reach this point, then, you
want to find out what the true map of the mountains is ?
Sir ROBERT FINLAY : Yes.
The PRESIDENT : I quite agree, Mr. Attorney, that these maps show all
sorts of mountains.
Sir ROBERT FINLAY : But I think the maps want referring to in order
to see how far it is possible to suppose that the negotiators were influenced in
their view of what they intended by the delineation on the map. Now, there is
another map—the Russian map of 1802.
The PRESIDENT : No. 6, Mr. Attorney, in the American Atlas.
Sir ROBERT FPNLAY : No. 5 in the British Atlas.
The PRESIDENT: That is right.
Sir ROBERT FINLAY : If that is looked at it will be found that 56 degrees
there is again to the north of the Une.
The PRESIDENT : A little.
[1060]
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Sir ROBERT FINLAY : Well it is distinctly to the north. I should think
it is very much the same as the other. It is difficult to be precisely accurate.
The PRESIDENT : Yes.
Sir ROBERT FINLAY: The same observation applies there. But t h e »
the discrepancy of the maps on this point is illustrated if we turn to
Yancouve/s large map, which is No. 1 of the British Atlas That shows
mountains about that point. It will be found that latitude 56 runs short of
the larger chain of mountains represented opposite the head of Portland Canal ;
but, then, between the head of Portland Canal and 56 degrees there is another
smaller range of mountains represented.
Mr. ROOT : To what map do you refer now ?
Sir ROBERT FINLAY : I am referring to No. 1 of the British Adas.
is Vancouver's.

It I

The PRESIDENT : Yes, a new range between those and the sea.
Sir ROBERT FINLAY : Yes. The result is very curious, because there
is an inward range just at the head of Portland Canal represented there which M
is short of 56 degrees, and then there is another range which is further north
than 56 degrees in the direction of the head of Portland Canal.
The PRESIDENT : We quite follow you, and I see the point entirely of
your observation upon the maps. Do you happen to have put on any card the
different delineations of mountains in the same way that you have the different |
delineations
•
Sir ROBERT FINLAY : No, my Lord.
The PRESIDENT : Because then it could be shown—you could refer to
them all at once.
Sir ROBERT FINLAY : And the map of Faden, 1823, which is No. 10 in
the British Atlas, is subject to exactly the same observation. I think that the
mountains would be to the north—at all events the big mountains would be to
the north ; but the map is not quite so accurate as the other, so it is not so easy
to follow it out.
Mr. DICKINSON : The way we scale that we make the mountains fetch!
on 56 degrees on the Faden map.
Sir ROBERT FINLAY : On the Faden map ? I should not have thought
so. It is not very easy—one could do it ; one would want a pair of compasses
with a pencil on one leg. I will have that taken out. I should have thought
that the latitude 56 degrees did not fall on the mountains at the point opposite
the prolongation of the direction of Portland Canal
Mr. DICKINSON : Very nearly so.
Sir ROBERT FINLAY : The map is not on a very large scale so that
perhaps it is difficult. And the tale of discrepancy is completed ^hen one
looks at two other maps which were before the date of the Treaty Thev are
S and 9 m the British Atlas, where it will be found that in No 8 there
is nothing represented at the head of Portland Canal except that sort' of i r m l
range which appeared in one of Vancouver's charts running close round the
head of toe canal ; the bigger range is not represented at a l l - N o 8 And in
No 9 there are no mountains opposite the head of Portland Canal'at'aU represented
rhere are mountains to the west and mountains to the east but
opposite the head of Portland Canal there are none, so that we have on tols

point the extraordinary fact that the maps before the negotiators fall into three
groups I in one group, consisting of two maps, the mountains are well to the
south of 06 degrees ; in another the large mountains are well to the north of
56 degrees while there is a smaller range of mountains close to the canal ; and
in the third there are practically for this purpose no mountains at all.
The PRESIDENT : Is it not right to say that both the main ranges are
differently placed, and there are ranges between the main range—the apparent
main range—and the sea9 which appear in some maps and do not appear upon
others ?
Sir ROBERT FINLAY : Yes, that is exactly right.
The PRESIDENT : That was the condition of the maps ; and all unsurveyed ;
of course, that is known.
Sir ROBERT FINLAY : Yes.
The PRESIDENT : That was the condition of the maps before the negotiators from the point of view of the mountains so far as the neighbourhood
of the Portland Canal was concerned.
Sir ROBERT FINLAY : Yes, and, of course, this must always be borne in
mind that Vancouver was dealing with the thing, as a sailor ; he was surveying
the sea, and he did not extend his surveys to the mainland at all.
The PRESIDENT : With one qualification—he did show in many cases the
appearance of the land from the water which sailors used to do, as you know,
in a very beautiful way.
Sir ROBERT FINLAY : And one sees in the margin a view of how the
thing looks as you are sailing along it.
The PRESIDENT : An outline.
Sir ROBERT FINLAY : And Vancouver, undoubtedly, in many of the
plates in his book does that ; but still it is always the land from the sea—the
sea is the dominating feature—and he would not survey the orographical
characteristics of the country at all.
The PRESIDENT : Certainly not.
Sir ROBERT FINLAY : Now, I think that some of the questions that have
been put to me make it all the more necessary that I should do what I
intended to do—refer to the negotiations upon this point.
Mr. AYLESWORTH : Mr. Attorney, before you leave the geography of
the locality, let me call your attention to the condition of things at the head of
Portland Canal, in fact, which you wiU find very distinctly shown on Map 30 of
the American Appendix on the left hand, at the top of the page. You will see
the canons at the head of the canal are two in number, so that one going up
the canal, following the centre, would apparently have his choice.
Sir ROBERT FINLAY : I am very sorry
The PRESIDENT : Map 30 : you will seethe two canons at the top.
Mr. AYLESWORTH : One appears about 30 degrees east of north, and the
other about equally west of north.
Sir ROBERT FINLAY : The one marked " Salmon River."
[1060]
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Mr. AYLESWORTH : And the other marked Bear River.
gir

ROBERT FINLAY : Yes, Sir.

Mr. AYLESWORTH: Which of these canons is one to follow when you
leave the water ?

I

Sir ROBERT FINLAY: Of course that brings me to the parting of the
ways, and I submit that the Treaty does ^ t indicate you are to follow either_
When you have parted with the water you have lost
^ ^ J ^ ? ^ ^
gives you- then you must look for your next point, and get to it ^ h o w
l u t wiat hasjus/been pointed out illustrates, as I » ^ ^ p P ^ S a ^
difficulty of trying to get out of these words any guide after the water ceases.
W h e T y o u have g got the channel-Portland Channel-you know w h e r e ,
you are.
Mr. LODGE : Your proposition is to take the line right across those
mountains which surround the river, and keep on the top ?
Sir ROBERT FINLAY : Yes.
Mr. LODGE : The map shows those rivers are surrounded by mountains,
some as high as 5,000 feet, and you would take it over those mountains ?
Sir ROBERT FINLAY : You must get somehow or other to the next
starting point, whatever may be settled upon as the line of mountains.
Mr. LODGE: The general course and the conformation of the land
round the channel has nothing whatever to do with reaching 56 degrees ?
Sir ROBERT FINLAY : I respectfuUy submit, Sir, that the Treaty does
not say that you are to follow to the 56th degree unless you reach it in company
with the Portland Channel. If the Treaty said you are to get to the
56th degree it would be another matter, but it does not. What it says is that
you are to go along Portland Channel until it—which may be either the line
or the channel—reaches the 56th degree.
Now, my Lord, I was about to refer to the passages in the negotiations
which bear upon this point. The line is first proposed in the Russian ContreProjet, which is at p. 70 of the British Case Appendix. The words are :—
" Pour compléter la ligne de démarcation et la rendre aussi distincte que
possible, les Plénipotentiaires de Russie ont exprimé le désir de lui faire
suivre le Portland Canal jusqu'aux montagnes qui bordent la côte."
That is to say, it is to follow the Portland Canal as far as the mountains
which run along the coast. Then on the same page is Sir Charles Bagot's
paraphrase where he says that they propose that it should go to the—
" • • • • embouchure du canal de Portland, de là par le milieu de ce canal
jusqu'à ce qu'elle touche la terre ferme.". . . .
"Elle " there is clearly the line, because he uses the word " le canal."
I Elle " there must be | la ligne " ; it is not " la passe."
" Y I ' • d e l à p a r l e m i l i e u d e c e c a n a l jusqu'à ce qu'eUe touche la terre
ferme, de la jusqu aux montagnes qui bordent la côte. . . ."
That is to say, you are to go up the middle of the channel till the line
touches terra, firma: From there you are to go to the mountains which fringe
Ie fT -P .?* ?J.Q E , U f i a ? o b s e r v a t i o i l s ^ e y introduce the expression
about the Portland Channel having its origin at the 56th degree. I t is at the
bottom of p. 71 :—
°
" C'est par ces raisons que les Plénipotentiaires de Russie ont proposé pour
limites sur la cote du continent au sud le Portland Channel, dont l'origine
dans les terres est par le 56* degré de latitude nord, et, à l'est, la chaîne de
montagnes, qui suit à une très petite distance les sinuosités delà côte"
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j I suppose that " par " designated rather " at "—not necessarily with
minute accuracy, but in speaking, of the degree of latitude one would say if one
intended to say in French it was at that degree " par ce degré " On that
point I leave myself in the hands of the Tribunal. Then in the same document
on p. 72, the same expression is repeated again. It is No. 2, it is the second
point :—
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"'All the territory lying between the English Establishments, on the 54th
parallel, and the head of Portland Channel, which lies by the 56th parallel."
The French is :—
, " Tout le territoire situé entre les Etablissemens Anglois au 54e parallèle
et l'origine du Portland Channel qui est au 56e parallèle."
• Then on the 17th of April there is the despatch so often quoted at p. 76.
Count Nesselrode, writing to Count Lieven, speaks of—
" . . . the Portland Canal, the mouth of which

. . . "

I t i at the end of the fourth paragraph on p. 76 :—
" . . . the mouth of which on the océan lies at the height (« à la
hauteur ') of Prince of Wales Island and the height inland between the 55th
and 56th degree of latitude."
That was right.
The PRESIDENT : I am afraid we must interrupt you, Mr. Attorney.
[Adjourned for a short time.]
Sir ROBERT FINLAY: I am told that the Hudson's Bay Company's
lease has been brought down and handed to the Secretary.
I have only a very few references to add to my account of the negotiations as bearing upon the point to which my attention has been specially
directed. I have referred to Count Nesselrode's despatch of the 17th April,
1824. The next of any importance is the 12th July, 1824, which is in the
British Case Appendix, p. 85, where Mr. Canning writes to Sir Charles Bagot
proposing a line south to north through Portland Canal till it strikes the main• land in 56.
Mr* WATSON : Will you give me your first reference to Count Nesselrode?
Sir ROBERT F I N L A Y : The British Case Appendix, p. 85. That is
the despatch of the 12th July, 1824, and the draft which Mr. Canning
• inclosed in that despatch in the French version will be found at p. 87 of the
same Appendix, and the material words are :—
I Jusqu'à ce qu'elle touche à la côte de terre ferme située au 56e degré de
latitude nord."
The Russian Counter Draft, which is at p. 94 of the same Appendix, varies
the expression in this way :—
" Jusqu'au point où cette passe se termine dans l'intérieur de la terre
ferme au 56e degré de latitude nord."
That of course requires attention because there the Russians vary the
expression so as to make it plain that in their view this channel was one which
terminated at the 56th degree. And in the Draft sent to Mr. Stratford Canning,
which is at p. TOI of the British Case Appendix, the words again are, " till it
strikes the coast of the continent on the 56th degree," and at p. 122
Mr. Stratford Canning's Contre-Projet has the same words so far as this matter
is concerned. Mr. Matusevich, who altered that Draft, changed it in this way, as
appears at p. 126 of the British Case Appendix: "Jusqu'à l'endroit où cette
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a degré de latitude
passe se termine dans l'intérieur de la terre ferme s 56
nord." I think that really conclueles all the extracts frc . the negotiations
there is anything I
which have any relevance to this matter and I do not know
further that I can properly add with regard to this particular question.

The PRESIDENT : Except you have not told us formally,
your contention is.
Sir ROBERT FINLAY : My contention is that the true a aswe;r to this
:ms—-that
question is an answer which, perhaps, is not exactly an answer ii
from the head of tne Portland Canal you must go to the commene ;ememt oi! the
line of mountains. That is my submission.
The PRESIDENT : You have to get the head of your a
mountains at the end of your lisière, and join your mountains to i
Mr. LODGE : On the 56th parallel.
The PRESIDENT : Do you say on the 56th parallel ?
Sir ROBERT FINLAY : Not necessarily.
Mr. LODGE : The question is, on what point of the 56th par
Sir ROBERT FINLAY : And,
And. if that is to be answerei
answered,
point on the 56th parallel "vhere you find your mountain
completed what I have to say upon these first four questions, wl
by themselves.
Mr. TURNER : Mr. Attorney-General, befc
we consider the description as terminating at
still must reach the 56th parallel ; it must react
Must you not adopt the other alternative that it
route, because it must reach the 56th parallel ?

is the
e now
i group

L this point, if |
id of Pc [and Canal it
h the northerly direction.
find the shortest possible

Sir ROBERT FINLAY : Well, my submission on that point is that the
Treaty seems to contemplate that the channel—the pass—reaches the 56th I
parallel, and it is a very odd thing that the Treaty should have presupposed that, having regard to the maps, but then it does so. Well, if you
find
Mr. TURNER : That being a
on the description of the Treaty ?

stake, must it not reach the 56th parallel

Sir ROBERT FINLAY : Well, I submit that that is not necessary—that
the point to be sought is the commencement of the mountain chain. HavingS
regard to the terms in which the question is put in the Treaty of Arbitration,
the Tribunal may think it' right to select a point of the mountains which is at
the 56th parallel, and to that I have no objection, but I venture tô put it to
the Tribunal that the terms of the Treaty when carefully looked at do not
really seem to support that. But I have no serious objection to offer to a point
of the mountains being taken just at the 56th parallel.
Now the 5th, 6th, and. 7th questions stand by themselves, and they
require separate consideration. The 5th and 6th questions, I think, must bô
considered together. The 7th question, which relates to the mountains, must
be treated by itself. Now I propose to deal with the 5 th and 6th questions,
and the observations that I shall make with regard to that will be of o-eneral
application as regards the two. I shall of course proceed to deal with the
questions specifically afterwards, and ask the Tribunal to give a certain answer
to each, but the first point that seems to demand consideration is the precise
meaning of these two questions. I ventured very shortly on the first day of
the hearing to indicate the meaning which I attached to those questions, but as I
am now approaching the detailed consideration of how they are to be answered
it is extremely important to ascertain definitely what meaning ought to
be attached to the questions themselves, and it is all the more important
to endeavour to appreciate accurately the meaning of the questions, because f
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do not think there is in this Treaty anything equivalent to the clause which is
to be found in the Treaty relating to the Arbitration at the Hague, which
provides that the decision of the Tribunal as to the extent of the jurisdiction
confided to it should be a matter which feU within the powers of the Tribunal.
Of course, the ordinary rule is that where a particular question is referred to
arbitration the arbitrator has no jurisdiction to decide what are the limits of
the matter referred to. His only jurisdiction is to decide the question, and if
he apprehends the question in a sense which is not the true one his award
would not be within the limits of the authority confided to him.
Now there is not, so far as I can see, in this Treaty of Arbitration any
jurisdiction conferred upon the Tribunal to decide finally as to what is the
meaning of^ any question put to it, or what are, the points which are submitted
for its decision. It is, of course, necessary that the Tribunal should put a
meaning upon every question before it returns the answer, but there is nothing
which makes the view of the Tribunal as to the meaning of the questions a
final or decisive view. For that reason it is, of course, very important to consider exactly what these questions mean, and they are both in their form at
least somewhat involved.
I submit that when they are looked at carefully they are really comparatively simple, but they are long questions, the form is involved, and they
require some attention to show exactly what is the point on which the decision
of the Tribunal is invited. The fifth question is in these terms :—
" In extending the line of demarcation northwards from said point on the
parallel of the 56th degree of north latitude, following the crest of the
mountains situated parallel to the coast until its intersection with the
141st degree of longitude west of Greenwich, subject to the condition that if
such line should anywhere exceed the distance of 10 marine leagues from the
ocean, then the boundary between the British and the Russian territory should
be formed by a line parallel to the sinuosities of the coast and distant therefrom
not more "than 10 marine leagues, was it the intention and meaning of said
Convention of 1825 that there should remain in the exclusive possession of
Russia a continuous fringe, or strip, of coast on the mainland, not exceeding
10 marine leagues in width, separating the British possessions from the bays,
ports, inlets, havens, and waters of the ocean ; and extending from the said
point on the 56th degree of latitude north to a point where such line of
demarcation should intersect the 141st degree of longitude west of the meridian
of Greenwich."
Now, I apprehend that that question means this ; that when you are
taking the line of demarcation northward along the crest of the mountains, (and
the condition as to 10 marine leagues from the ocean is by way of recital and
parenthesis,) is the effect of the Convention such that Russia was to have—must
have—the United States must have a continuous fringe separating the British
possessions from the inlets on the coast ? That is the question. Is the
Tribunal to say that the Convention of 1825 means that the territory of Great
Britain is separated by land from salt water, to put it very shortly ? Now, to
that I shall invite the Tribunal to give an answer in the negative, and I shall
submit that the answer to that question depends really upon the meaning that
is to be attached to the word " coast " in Article III and the word " ocean | in
Article IV, that that is the governing consideration, and that when the meaning
of these expressions is appreciated it will appear that there is no such answer,
—no belt of land belonging to Russia between the territory of Great Britain
and the heads of the inlets.
• Then the sixth question, which must, I think, be treated along with the
fifth, as far as general observations, at all events, are concerned, is this : it
depends upon a double hypothesis; if the foregoing question should be
answered in the negative, that is if the foregoing question is answered m the
sense in which I invite, on behalf of Great Britain, the Tribunal to answer the
fifth question ; if the fifth question is answered in the negative, and in the
event of the summit of such mountains proving to be in places more than
10 marine leagues from the coast, should the width of the lisière, which was to
belong* to Russia, be measured "(1) from the mainland coast of the ocean,
strictly so-called, along a line perpendicular thereto, or (2) was it the intention
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and meaning of the said Convention that where the mainland coast is «Rented;
by deep inlets, forming part of the territorial waters ot Russia, the wiatn or
Sept. 18,1903. ^ e iisKre w & 8 t Q b e m e a s u r e d (a) from the line of the general direction of the
mainland coast, or (b) from the line separating the waters of the ocean -trom
the territorial waters of Russia, or (c) from the heads of the aforesaid inlets
Now, if that question is attentively looked at I think it would appear that
the first and second branches of it are not really alternatives, because the
question put in the first branch is " Should the width of the lisière be measur
from the mainland coast of the ocean, strictly so called—along a line perpendicular thereto ? " Then the second branch is ; or was it the intention, where
there are deep inlets, that the width of the lisière was to be measured from the
line of the general direction of the mainland coast or from the line of the
territorial waters, or from the heads of the inlets? WeU, the first branch of
the second proposition is really in substance the same as that which is put
under the first proposition. If the answer to the first branch is that the line
is to be measured from the mainland coast of the ocean strictly so called, then
the (a) under the second branch must be answered in the same, way, because it is
really the same question; viz., is it to be measured from the line of the
general direction of the mainland coast ?
And in view of that fact, I submit that these two branches of
the sixth question are not really alternative, that the second branch
is by way of being a sort of explanation of the first.
The first is
the general question : Was the width to be measured from the mainland
coast of the ocean, strictly so-called ? then the " or " does not mean to
set out another answer, the " o r " is, " o r in other words," and to put the
matter in more detail, when you have got deep inlets, are you to take the line
from the general direction of the mainland coast or from the Une of the
territorial waters, or from the heads of the aforesaid inlets ? I submit, for the
consideration of the Tribunal, that that is what question (b) reaUy means, and
the answer that I ask the Tribunal to give is that the line of the mainland coast
of the ocean strictly so called, or in the language of the second branôh the
line of the general direction of the mainland coast is the governing factor.
That would come very nearly to the same thing as the second alternative of the
second branch (b), the Une separating the waters of the ocean from the territorial waters of Russia, although it would not necessarily coincide with it ; still,
practicaUy, it is very nearly the same thing, and I invite the Tribunal altogether
to discard the third alternative in the second branch that the line is to be
measured from the heads of the aforesaid inlets.
j Mr. TURNER : The line separating the waters of the ocean from the
territorial waters of Russia is, according to your contention, part of the
mainland coast there ?
hear.

Sir ROBERT FINLAY : I beg your pardon, Sir, I am very sorry I did not

Mr. TURNER : According to the English contention, the Une separating
the waters
vaters of the ocean from the territorial waters of Russia is part of the
mainland coast there ?
Sir ROBERT FINLAY: I think that they very nearly coincide I think
that (a) and (b) come very nearly to the same thing, but I think that (a) is
the more accurate way of putting it. The question of the territorial waters
may, I think, be a very important one as a guide to what is the general line of
the coast, but I think it is the only way that it can be most usefully invoked
1 shall ask the tribunal to answer the question with reference to the gênerai
line of the coast, using the arguments on the subject of territorial wate-s as
a guide to what is to be taken as the general line of the coast
Having submitted my view of the meaning of these questions, I thought it
would be right that I should call the attention of the Tribunal to the View that
is submitted m the Argument on behalf of the United States, which I think 11
not substantially at variance with that which I venture to present At r, fi?
of toe Argument for the United States will be found the passages which I am
ë
going to cite, and also on p. 65. They say :—
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% The fifth question does not involve any understanding as to the actual
location of the line on the ground in the interior, but only its relevancy to
the entire coast-line of the bays and inlets. The question can be answered
independently that the understanding was that the line should be drawn
around all such waters. This can be done without fixing where it shall be
located."
In fact, I do not think the Tribunal has any jurisdiction to draw the
The PRESIDENT : Except in so far as it answers question 7.
Sir ROBERT FINLAY : Exactly.
I The question does not involve the answer to the question as to whether
or not the line, in the absence of mountains responding to the condition of the
Treaty within 10 marine leagues of the coast shaU be drawn the full distance
of 10 marine leagues.
I That answer is dependent upon considerations that do not necessarily
affect the answer to the fifth question. The fifth question can be fully answered
without touching either of these propositions.
" T h e British Case seems to concede that, if the line is to be drawn, not
along the mountains, but parallel to the coast, it shall be drawn 10 marine
leagues from the coast. It says :—
I ' It is to be observed that this Treaty contemplates a shore-line such as
admits of another line being drawn paraUel to its sinuosities at a distance of
10 marine leagues.' "
I submit that that is not the effect of that passage at all. What that
passage of the British Case says is this : that the Treaty contemplates a shore
line such as makes it possible to draw another parallel, but the meaning that is
attributed to the passage in the sentence I have just read is that the British
Case seems to concede that the line is to be drawn not along mountains, but
parallel to the coast, which shall be drawn 10 marine leagues from toe coast.
The British Case does not concede that, and I do not concede it, or anything
like it. I say that the Treaty is express in saying that it is to be drawn at a
distance not greater—not exceeding—10 leagues from the coast.
" It may appear, either from a construction of the Treaty alone or from
such construction taken in connection with the subsequent conduct of the
parties, that it was the intent of the Treaty that Russia was to have, at aU
events, a continuous strip of the coast, and that this was such a clear and
dominating feature of the Treaty that all doubtful language is to be regarded
as subordinate to it, and to be constructed so as to carry out this intent.
" If such intent shall be demonstrated, it must prevail, and the actual
location of the territorial boundary line must be a subordinate consideration."
And then at p. 65, in dealing with the question of coast, they say :—
" The United States claims that the coast is an unbroken coast, and that
this is the dominating factor, that the coast, as meant by the Treaty, must
first be determined, and that there can be no mountains parallel to the
coast, as called for by the Treaty, which are perpendicular to or trend across
the coast leading around the heads of the bays and inlets, and' that, all
mountains which so trend are to be rejected from consideration. If the coast,
or as the Treaty expressed it, 'lisière de côte,' is the controlling feature,
then there will be no difficulty as to the meaning of " sinuosity." The line
must be parallel to the coast that is meant, and must follow the sinuosities
of that coast. N o mountains and no crest of mountains can divide such coast
so as to deprive the United States of any part of it.
I When the meaning of ' coast ' shall be determined, the actual location of
the line will be a secondary proposition. Just where it will be situated with
reference to the heads of the bays and inlets is entirely subordinate to the
proposition that it must, at all events, be situated somewhere to the interior of
the heads of such bays and inlets."
2 B
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Now, that I think brings out very clearly that in the view of the TTnrtfl
States, as in that which I present, the fifth question raises the. point oi Droaa
i s there to be found in the Treaty, either taken in^itsentor taxen
inciple.
by such light as can legitimately be thrown upon it by tne ne 0 otiauons
which preceded it and the surrounding circumstances—is there to D e o na
any governing intent that there was always to be a strip of land between the
British Dominions and the head of the inlets ?
i ^ u ^
.
ttmmM
Now with regard to the sixth question, the United States^ put forward
their proposition. At p. 105 of their Case they set out the question :—
"The United States, insisting that the fifth question should be answered
in the affirmative, as above requested, therefore submits that an answer to the
sixth question is unnecessary. But if the Tribuna should decide otherwise
and answer the fifth question in the negative, then the United bta.es, without
waiving the request made as to the answer and decision of the fifth question,
requests the Tribunal to answer and decide that m the event of the summit of
such mountains proving to be more than 10 marine leagues from the coast, tin
width of the lisière which was to belong to Russia should not be measured from
the mainland coast of the ocean strictly so called, along a line perpendicular
thereto ; but that it was the intention
by deep inlets, forming part of the
where the mainland coast is indent
territorial waters of Russia, the width c
Le lisière was to be measured f :om the
heads of such inlets."
Now, having arrived, I hope, at
questions mean, Î proceed to invite tl
first instance, to the terms of the Tr
present is this, that everything dep<
" côte " (coast in Article HT and " océ

lear understanding as to whsit these
consideration of the Tribunal
T, and the view that I am gring to;
5 upon ascertaining what tl e term
(ocean) in Article IV) means

" The Une of demarcation betwee:
Parties upon the coast of the contir

e possessions of the High Con racting
to the

" Commencing from the southernmost point of the island caUed Prince of
Wales Island, which point lies in the parallel of 54 degrees 40 minutes north
latitude, and between the 131st and 133rd degree of west longitude (meridian
of Greenwich), the said line shall ascend to the north along the channel called
Portland Channel as far as the point of the continent where it strikes the 56th
degree of north latitude ; from this last-mentioned point the Une of demarcation
shall follow the summit of the mountains situated parallel to the coast as far
as the point of intersection of the 141st degree of longitude (of the same
meridian) ; and, finaUy, from the said point of intersection, the said meridian |
line of the 141st degree, in its prolongation as far as the Frozen Ocean, shall
form the Umit between the Russian and British possessions on the continent of
America to the north-west."
Then Article IV, that refers to the line of demarcation :
" With reference to the line of demarcation laid down in the preceding
Article, it is understood :—
" First. That the island called Prince of Wales Island shall belong whoUy
to Russia'.
" Second. That whenever the summit of the mountains, which extend in
a direction parallel to the coast from the 56th degree of north latitude to the
point of intersection of the 141st degree of west longitude, shall prove to be
at the distance of more than 10 marine leagues from the ocean, the limit
between the British possessions and the line of coast which is to' belong to
Russia, as above mentioned, shaU be formed by a line parallel to°the
windings of the coast, and which shall never exceed the distance of 10 marine
leagues therefrom."
Now, I submit that the case mentioned in Article I I I must designate the
same hue as the boundary of the ocean mentioned in Article IV and that when
you have ascertained what is the coast mentioned in Article I I I vou are to
apply to that coast toe words of Article IV, which prescribe that the line, in the
event there contemplated, shaU be parallel to the windings 0 f the coast The
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contention on behalf of the United States, as 1 understand it, is that " une li<me
parallèle aux sinuosities de la côte " means a line parallel to the inlets of the
coast taking in all the inlets. I say that that is not the case at aU, that you
get the meaning of coast as designated in Article H I and as spoken of in
Article IV, and there your line is to be parallel to the sinuosities of the coast
and if that coast is the general line of coast then it is the sinuosities of the
general line of coast, and these only, that you are to have regard to. I say,
putting it in another way, that to draw such a line parallel to the sinuosities
of the inlets is a thing that is impossible, that it really cannot be done, and
that what you have to contemplate is a line of coast parallel to which you can
draw a line at a distance not exceeding 10 marine leagues.
Sir L. J E T T E : Do you not believe, Mr. Attorney, that an inlet is not a
sinuosity ?
Sir ROBERT FINLAY : Is not a sinuosity of the coast ?
Sir L. J E T T E : No.
Sir ROBERT F I N L A Y : No.
Sir L. J E T T E : It is something entirely different.
Sir ROBERT FINLAY : A sinuosity of the coast is a winding of the
general line of coast, but the expression sinuosity of coast, I submit, is not
applicable to inlets. " Sinuosités de la côte " is, I submit, an expression that is not
applicable to an inlet, and that never would have been used with regard to it.
The negotiators had before them a map which showed them the general nature
of this coast, and, however loose the ideas that prevailed as to the interior as
to the mountain system, there was no doubt whatever that Vancouver's
explorations left little to be desired as regards the sea and the channels and
inlets of the sea. Well, they had these inlets before them. Now I do submit
for the consideration of the Tribunal that if the negotiators of the Treaty had
intended to indicate that the line was to be parallel to the inlets they certainly
would have used another form of words than the "sinuosité de la côte.'\ That
is my submission.
Now, at p. 64 of the Argument for the United States, they say at the
middle of the page, " The present controversy arises out of conflicting views as
to what the parties meant by ' côte,' ' la crête des montagnes,' ' l'océan,'
' lisière,' and ' sinuosités.' "
Well, with the expression | la crête des
montagnes " I, of course, shall deal when I come to the seventh question, but
I quite agree that so far as the fifth and sixth questions are concerned, the
controversy does turn upon the meaning to be attributed to the words " côte,"
"l'océan," "lisière," and "sinuosités." Then at p. 66 of the Argument of the
United States they say, near toe top of the page, with reference to the two
expressions " côte " and " océan :" " The language of the Treaty is : ' Se
• trouverait à la distance de plus de dix lieues marines de l'océan.'. The United
States contend that the words ' océan,' as here used is synonymous with ' côte.'
Great Britain says in its Case ' It is clear that côte and océan refer to the same
thing.
Thus the controlling word is ' coast.' When that meaning, as
understood by the parties, is fixed, the meaning of 'ocean' by the claims of
both parties become coincident with it. Its sinuosities must be conformed to
by the line."
Now, I submit that that is not quite an accurate way of putting it. In
determining what the meaning of the coast is you must have regard to the
fact that while " coast " is the expression used in Article III, in Article IV you
find that in addition to the word " côte " you have the Word " océan " used
for the purpose of designating what must be the same line, and that is a
most important factor in determining what is intended by the word " côte."
It is not, as the United States Argument on this particular passage seems
to put it, that you are first to determine the meaning of " coast " and then
make the expression I ocean " conform to that. In determining the_ meaning
of the expression " coast 1 you must have regard to the fact that in Article
„TV " o c e a n " is used to denote what must be the same line. Now, with
[1060]
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regard to the coast, my submission, as the Tribunal is aware, is that it
meral trend
coast.
general
trend of
of the
the coast.
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-, . ,-. w r ._j
g
The classification of the various meanings tc-he: attributed t o t h e word
" c o a s t " has been put forward on behalf of the JJnited States
& L ^ j M
suggested that " coast " is used with a number of different meanings. I : maytoe
nsecl in its political sense, in its physical sense, or in its d e a ^ p t i v e B«Me JNow
I will submit to the Tribunal that these distinctions are rather unavailing I h e
word, "coast," whenever it occurs, must be read m connection with toe
context, and its natural meaning must be given to it. I submit that it would
not be a satisfactory way of dealing with a question of this kind to label
different senses of the word " coast " as political, physical, and descriptive, and
then to determine under which of these divisions it was to tail, une; n a s M
find out what is the context, what is the nature of the problem wnicn is oem c
dealt with, and then one will see what is the sense of the word. ; ana tne
appropriate adjective can afterwards be sought for. Whether it is found or
not does not really very much matter. What is essential is to find the
meaning of the language.
Mr. AYLESWORTH : You find it used in two or three different senses in
this same Article. On the second line " o n the coast of the continent,"
it is used meaning a strip of land.
Sir ROBERT FINLAY : Yes.
Mr. AYLESWORTH : At the end of the UTrd Article " parallel to the
coast " must mean the line of coast.
Sir ROBERT FINLAY : Yes, certainly.
Mr. AYLESWORTH : It is used in two different senses within half a dozen
Unes.
Sir ROBERT FINLAY: The way that it is put, as I understand, against
us is summarized very clearly on pp. 31-32 of the Counter-Case for the United
States, near the bottom of the page :—
"The word côte or coast m a y b e employed in three distinct w a y s : (1)
geographically, to designate the physical coast, the Une where water ends and
land begins ; (2) legaUy, to designate the poUtical coast, the line adopted in
international law as the basis for the extension of municipal jurisdiction over
portions of the high seas contiguous to the territory of a nation; and (3)
descriptively, as the name of a particular region.
"(1.) The physical coast line of the mainland under discussion, of which
rivage and shore are synonyms, follows the limits of salt water along all the
meanderings of the continental margin, without reference to the adjacent
islands."
WeU, I very respectfully dispute that proposition. It aU depends upon
the connection in which the word " coast " is used. If you are speaking of the
coast as something to which a paraUel line may be drawn, whether to seaward
or to landward, I submit that it clearly does not follow the Unfits of salt water
along all the meanderings of the continental margin, including of course as is
intended in this passage, the inlets. I submit that it means the general line of
coast.
" (2.) The poUtical coast-line (since all arms of the sea not exceeding
6 miles, and m some cases more, in width, and all islands are practically
treated as portions of the mainland1) extends outside the islands and waters
between them. In the present instance the political or legal coastline
drawn southward from Cape Spencer would cross to the north-western shore
of Chichagof Island and follow down the western side of that island and of
Baranof Island to Cape Ommaney ; at this point it would turn northward
for a short distance, and then cross Chatham Strait to the western shore of
Kuiu Island; thence again turning southward along that shore and aloncr the
outlying islets west of Prince of Wales Island, the line would round Cape'
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Muzon and proceed eastward to Cape Chacon ; thence foUowing northward Sir R. Finlay.
along the eastern shore of Prince of Wales Island to Clarence Strait it would •
cross the latter at its entrance and proceed south-eastward to the paraUel Sept. 18, 1903.
54 degrees 40 minutes at the point where it enters Portland Canal. Thus
the political coast line of South-Eastern Alaska does not touch the mainland
between Cape Spencer and 55 degrees of north latitude.
" I t should also be noted that there are no 'inland waters' composed
•of salt water within the physical coast line, but within the political coast
Une there are a great number of straits, sounds, and inlets, formed by the
contour of the continent and the proximity of the islands to it and to one
another.
" (3.) The coast, used in a descriptive way, is found in the names, the
' north-west coast,' ' the coast of North-West America,' and j the coast,' when
-used as a proper name or as the synony m of such name. It may or may not
in this sense include the islands adjacent is to the territory so named.
I The word ' océan,' of which i mer ' and ' sea ' are synonyms, is similarly
used in three ways :—
"(1.) Physically, to designate the entire body of salt water which
•surrounds all the continents and islands on the globe ;
" (2.) Politically, as the waters beyond the legal coast line ; and
" (3.) Descriptively, as a proper name of a particular expanse of the high
•seas."
Now I venture to submit that nothing is gained from such distinctions and
•divisions as these. The line of coast which is spoken of depends upon the
purpose for which the word is used ; ' and I submit that it would, require a very
special context indeed to lead any Tribunal to say that that line of coast meant
the ramifications of such inlets as we have upon this western coast of Alaska.
I t must be a coast parallel to which some line may be drawn.
Now take it that it is seaward. When it was announced in that Ukase that
no vessel was to approach within a hundred Italian miles of the coast—
supposing that that Ukase had been enforced by Russia ; that it had not been
•so contrary to international law that Russia had to abandon it—would any
captain of a merchant vessel who was being stopped by a Russian vessel be
heard to say for a moment that he was opposite a deep inlet, and that therefore he was not within 100 miles, that you must go away up the inlet, and
that he was entitled to go on and sail further towards the line of coast ? It
is manifest that as soon as you are dealing with any question which involyes
having a line parallel to the coast, either seaward or landward, you must take
the general line of coast.
Now, looking at the conformation of this coast, what are you to do with
toe peninsulas ? You have got deep inlets, and you have got peninsulas.
Well, what is to be done ? I mean the United States claim, as I understand it
—they certainly do claim—to have the benefit of all the inlets ; that you are to
measure back from the heads of the inlets ; then why is Great Britain not to
gain anything by the peninsulas ? Take that peninsula which ends in Point
Caamano. If you are to draw a line which is to follow religiously at a certain
distance round the heads of the inlets, Great Britain may, with very
great reason, say, " This is entirely out of the question. You claim the inlets ;
but if you claim the inlets we claim the peninsulas." You must take a line
that corresponds generally to the conformation of the coast. It cannot
be a line which follows every point running out into the sea, or every
point of the sea running up into the land—it cannot be such a line as that.
It must be a line which follows the general trend of the coast.
Mr. TURNER: Mr. Attorney-General, why should you claim the
peninsulas if a line following the general trend of the coast stops when it
comes within 10 marine leagues of the coast? If these inlets are the coast,
and when the line comes within 10 marine leagues of the coast under the terms
of the Treaty, it stops in its progress towards the ocean, what difference does
it make to England how far that headland may extend out ? Why should she
claim the land in the peninsulas ?
Mr. AYLESWORTH: Why does the line stop when it comes within
10 leagues of the ocean ?
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Sir ROBERT FINLAY : Yes.
Mr. TURNER : The line stops because the Treaty says it shall stop. When
it comes within 10 marine leagues of any particular inlet it stops, but mere
may be a headland projecting out into the ocean 100 miles—that would not
affect the question.
Sir ROBERT FINLAY: With great deference, it does not stop when it
comes to within 10 marine leagues. The provision of the Treaty is the other
way. It is that it is never to be more than 10 marine leagues.
Mr. TURNER: If you understand that to mean that in the absence of
mountains it shall be 10 marine leagues—that would not affect the question.
Sir ROBERT FINLAY : No ; the provision is that it is not to be more.
Mr. TURNER : It is not to be more in the absence of controUing mountains. Do you not understand it is to be 10 marine leagues ?
Sir ROBERT FINLAY : That, of course, is the contention put
forward!
by the United States, and it has resulted in the line on which I commented the
other day. But I submit that the Treaty cannot be read as saying that the
line is never to be nearer salt water than 10 leagues.
The PRESIDENT : You are entitled to say on those arguments that if
you start from the point on a peninsula and go 10 leagues inwards the line
must stop there even though there may be some inlets running up the other
side ; you are entitled to argue that.
Sir ROBERT FINLAY: If the United States claims the inlets.
taking the argument as it is.

I am

The PRESIDENT : You claim to start from the coast everywhere ; that is
your suggestion.
Sir ROBERT FINLAY : To get a general Une of the coast you must
for this purpose neglect inlets, and you must neglect peninsulas. You must
keep the general line. It would be an extraordinary result if you were to
look at the inlets alone, and not to look at all at the peninsulas. The question
must be, how do you get a line parallel to which you can have a Une drawn at
any distance ?
Mr. TURNER : Is it not reasonable to assume that the parallel is a
general parallelism as contradistinguished from the paraUehsm which copies
all the convolutions ? Now, would it not be ridiculous to follow that general
parallelism to draw a simple line out into the middle of the headland, although
it came within less than TO marine leagues of salt water on each side of it
just for the purpose of following the idea that you must copy aU the convolutions of the coast ?
Sir ROBERT FINLAY : I agree that it is reasonable to take the general
line of the coast, but then it is not doing that at all to go to the head of every
inlet and say that a line is to be drawn which shaU never be nearer salt water
than 10 marine leagues. That results in adding about half as much again to the
area of the territory to be included in the line. The provision of the Treaty is
not that the line is to be 10 marine leagues distant from the coast ; the provision
of the Treaty is that it is never to be further than 10 marine leagues.
Mr. TURNER: Well, that is what I was trying to get at. Supposing
there were no mountains at all, I understood you to indicate the other da?
that the Treaty would fail.
'
*
Sir ROBERT FINLAY : If there were no mountains at aU ?
Mr. TURNER : If there were no mountains at aU.
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Sir ROBERT F I N L A Y : Yes.
Mr. TURNER : Now, does not the general expression that the line shall
not be drawn at a distance of more than 10 marine leagues from the coast
give room for the interpretation that in the absence of mountains it shall be
drawn 10 marine leagues from the coast ?
Sir ROBERT FINLAY : I very respectfully submit not, Sir, for this reason
that the provision with regard to that line, when it is looked at, is obviously
complementary to existing mountains ; it is a provision that wherever the
mountains prove to be more than 10 marine leagues from the sea, then a line
shall be drawn instead which at no point shaU be more than 10 marine leagues
from the sea. But I submit that that really lends no colour to the contention
that a line is to be taken which is to be distant not less than 10 marine leagues
from salt water at every point.
Mr. TURNER : May it not have been in contemplation of the parties if
they thought that the mountains were to depart more than 10 marine leagues
at particular points that they might whoUy depart more than 10 marine
leagues? Do you mean to assume in that case that the Treaty should
J
fail?
Sir ROBERT FINLAY: Oh, no, not if the mountains went at any
particular point.
* Mr. TURNER : I say, if the negotiators assumed that the mountains might
depart at particular points more than 10 marine leagues, might they not have
thought it possible that they might whoUy depart more than 10 marine leagues
along the entire Une, and in that case are we to contemplate that they intended
that this Treaty should fail ?
Sir ROBERT FINLAY : They do not provide for that case. All I can
submit of course is upon what the negotiators have done, and I respectfully
submit that the language of the Treaty is such that it is incapable of
application unless the line of mountains is found. I am, of course, aware that *
it is contended on behalf of the United States that there are no mountains that
answer the description of the Treaty, and then it is said you are to take a line
which at every point is 10 marine leagues distant from the head of any inlet.
Well, I contest very respectfuUy both of these propositions ; I say that the
Treaty does not apply if there are no mountains, and I say that in point of fact
there are mountains. Secondly, the line I submit is to be drawn parallel to the
general trend of the coast not exceeding 10 marine leagues, but it is not to be
drawn in such a way that at no point is it to be less than 10 marine leagues
from the head of any inlet.
Mr. LODGE : Mr. Attorney, I understand you to say that the Treaty did
. not contemplate the possibiUty of there being no mountains anywhere—no
mountains anywhere within the description ; that aU it contemplated was that
the mountains might fail at certain points.
Sir ROBERT FINLAY : Yes.
Mr. LODGE : How do you interpret that first word " partout" ?
Sir ROBERT FINLAY : In every place where.
Mr. LODGE: Very well, "every place where" may mean—the French
word " p a r t o u t " would signify—" everywhere."
Sir ROBERT FINLAY : " Partout " means " everywhere "—certainly. The
effect is very fairly given in the English version :—
"Whenever the summit of the mountains which extend in a direction
parallel to the coast, from the 56th degree of north latitude to the point ot
intersection of the 141st degree of west longitude, shall prove to be at the
distance of more than 10 marine leagues from the ocean, the limit between
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the British possessions and the line of coast which is to belong to Russia as
above mentioned, shall be formed by a line parallel to the windings of the.coast,
a n d w h . c h s h a U n e y e r e x c e e d t h e d i s t a n c e of 10 marme leagues therefrom.
Now, the French, I submit, entirely bears that out.
Mr. LODGE : It does not seem to me to exclude at all the possibility that
there might have been no mountains within 10 marine leagues ; it does not
seem to me to exclude that.
Sir ROBERT FINLAY : They would have said that.
Mr. LODGE : Under those words it is perfectly possible.
Sir ROBERT FINLAY : With deference, no, Sir ; I submit not. The
words are here. I wiU just read the French, which absolutely bears out the
English.
Mr. AYLESWORTH : Would you not put it in this way, translating it
literally, that " everywhere where " three things occur—where there are
mountains, where those mountains run in a direction paraUel to the coast, and
where those mountains are further inland than 10 leagues from the coast ?
Sir ROBERT FINLAY : Exactly.
Mr. AYLESWORTH : It is only where those three things concur that you
resort to the 10 leagues.
Sir ROBERT FINLAY : These three things, and every one of these three
things, is involved in the sense.
Sir L. JETTE : But the Treaty supposes that there are mountains everywhere. In Article IY, paragraph 2, it says, " Partout où la crête des
montagnes," so supposing there would be mountains, " où la crête des montagnes
qui s'étendent dans une direction paraUèle à la côte depuis le 56e degré de
latitude nord au point d'intersection du 141 e degré de longitude ouest, se
pourrait à la distance de plus de 10 Ueues marines de l'océan," so you must
have a mountain whose summit wiU be at a distance of more than 10 leagues.
Sir ROBERT FINLAY : Yes.
Sir L. JETTE : So that the supposition is that there would be mountains
at least.
Sir ROBERT FINLAY : Certainly. " Partout." When*ever th 3 summit of
the mountains which extend in a direction paraUel to the ccDast, frc m the 56th
degree of north latitude to the point of intersection of the 14list dec;ree of west
longitude shaU prove to be at the distance of more than 10 mai ine leagues
from the ocean." Then the limit has to be formed in a part:icular way. That
assumes that you have your mountains. It provides for every ease where
these mountains go more than 10 leagues from the ocean in the*'way specified
by a line running not more than 10 leagues.
Mr. LODGE : Of course3> you understand I do not mean UteraUy no
mountains. I mean no mountains within the description of the Treaty.
Sir ROBERT FINLAY : I perfecriy understood, Sir, and my answer was
framed on that understanding. Now, in the Argument for the United States
a good deal of reference is made to the meaning of the word " coast " in the
Ukase of the Emperor of Russia, and in the claims of Great Britain and the
United States to share m the coast with Russia. The contention of the United
States will be found at p. 66 and the following pages of the Argument
Thev
first deal with toe Ukase of 1821 which set up the 100 ItaUan miles limit.
They set out the first rule which related to the pursuits of commerce and
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so on, on islands, posts and gulfs, including the whole of the northwest coast of America, beginning from Behring Straits to 51 degrees
of north latitude, and so on. This, in terms, includes the whole
of the north - west coast of America from Behring Straits to the
51st degree of j northern latitude.
Then they set out the second
rule which prohibited all foreign vessels approaching within less than
100 Italian miles, and they say " All foreign vessels were by this rule forbidden
to land upon any of the coasts described in the first rule." Then the 14th rule
they set out also, " The interdiction of trade with the natives of the North-West
coast of America in the whole extent from Behring Sea to the 51st decree of
north latitude. " Russia thus asserted jurisdiction over every part °of the
North-West coast down to the 51st degree, and forbade trade with the natives
of this coast throughout the whole extent."
I No one would have the hardihood to deny that, by i côte,' Russia here
meant the entire shore line, including that of bays, inlets, and all interior
salt waters. I t cannot be said that Russia only intended to interdict trade on
the mainland coast, or on the interior waters up to a point where the headlands were not more than 6 miles apart, or that she wanted to control the trade
with the natives living on the coast bordering the open sea, but not with
•the natives living far up the Lynn Canal, Taku Inlet, and other like waters.
If it be conceded that Russia intended that this Ukase should apply as in terms
it is expressed, to ' the whole extent of the coast,' and ' the natives of the
islands and_ of the north-west coast of America, in the whole extent here
above-mentioned,' then we start the inquiry before us with a full understanding of the meaning attached by Russia to the term ' côte ' as applied to
such waters as those above indicated, when she provoked the controversy
that was closed by the Treaty. When Russia made a Treaty in respect of
these very rules, and of this very territory, and of these very coasts, it is
inferable, unless the contrary shall be shown, that she did not intend to
use the word ' côte ' in the Treaty in a different sense from that in which she
had used it in the Ukase."
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Then they proceed in the foUowing pages to develop at considerable length
—I do not think it necessary to read them—the argument that the Ukase was
intended to apply to the whole coast including the inlets. Well, surely that is
very far from the present question. I submit the argument is really all the
other way. When a vessel was forbidden to come within 100 Italian miles of
the coast, surely that meant the general line of the coast, and the thing would
be unworkable if it were read in any other way. That prohibition having been
issued of course it follows that no vessel could go up the inlets because it could
not get to the inlets without coming within the 100 Italian miles of the general
line of the coast, and the vessel was to be confiscated.
Then at pp. 70 and 71 an argument is based upon the claim of Great
Britain and the claim of the United States to the North-West coast. WeU,
there ao-ain I submit that that argument is quite irrelevant. Where Great
Britain or the United States are asserting that they have a right to trade with
the natives on the North-West Coast of America, of course that means the
natives situated on that coast generally, including the inlets, but you are using
the word " coast " yourself, and when it is used in a connection of that sort no
one would dream of supposing that it did not include the right of trading in
the inlets. We talk about trading on the West Coast of Africa. In trading
on the coast of any country, we mean, of course, trading on the coast
generally, and going into the harbours, and going into the creeks or inlets
where the natives may be found.
The contention put on behalf of the United States comes to this : That you
are to measure your distance from salt water or from tide water. Sometimes it
is put in the shape of salt water, and sometimes in the shape of tide water.
Well, these two contentions may have a very different effect, and it is necessary
just to look at the precise meaning of that contention. Now, if the members
of the Tribunal will do me the honour to look at p. 102 of the United States'
Case, they will see how it is put.
I The United States asserts that the evidence, herewith submitted to the
Tribunal, and reviewed in the. foregoing statement, establishes the following
facts :—
2 C
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« (h.) That it was the intention of the High Contracting Parties that the
width of such lisière was to be 10 marine leagues, measured from the heads ot
„ b
i n l e t s ? a n d a r m s o f t h e s e a s t h a t 1 8 > f r o m tide-water, unleefl
within that distance from tide-water there was wholly or in part a continuous
range of mountains lying parallel to the sinuosities of the coast and extending
from Portland Canal to the 141st meridian of longitude west of Greenwich, m
which latter case the summit of such range was to form the boundary.

an

That is to say, it was to be measured from tide-ivater.
Then, at p. 103 :—
"(I.) That the boundary-line, determined by the Treaty of 1825, began at
Cape Muzon, and ran thence in an easterly direction to the entrance to the
Portland Canal between Wales and Compton Islands ; thence north-easterly
along the centre of Portland Canal to a point equidistant from Pearse Island
and Ramsden Point ; thence northerly along the centre of Portland Canal until
the line touched the mainland at the head of Portland Canal ; thence upon the
same course continued to the 56th paraUel of north latitude ; thence northwesterly, always 10 marine leagues from tide water, around the head of Lynn
Canal ; thence westerly, still following the sinuosities of the coast at a distance
therefrom of 10 marine leagues, until the line intersected the 141st meridian of
longitude west of Greenwich, and thence due north along that meridian to the
shore of the Arctic Ocean."
Now there the contention is explained as being that it is to be 10 marine
leagues from tide-water. Now, what does tide-water mean ? The tide runs
up the rivers, and moreover there is a question which has repeatedly formed
the subject of judicial determination, both in this country and in America, as
to how far in a river the tide goes up ? Does the limit of tide-water mean the I
point to which the horizontal current of the water is reversed when the tide
runs up, or does it mean the point up to which the depth of the water is
increased by the action of the tide ? These two limits are perfectly different
things and the better opinion appears to be that the limit of tide-water is not
the point at which the direction of the current horizontally is reversed when
the tide runs up, but the point up to which the water swells under the influence
of the tides, even while retaining its downward flow. I am not going to elaborate
the point, but I may just mention that it came under consideration in the Supreme
Court of the United States in the case of Peyroux v. Howard, in 1833, in 7th Peter's
Reports, at p. 343, where it was decided that the Umit of tide-water was the
point up to which the water rose in depth. The tide was to be held to extend up
to that point, and did not stop at the point where the downward flow of the water
was reversed when the tide ran up. And the whole subject is most elaborately
discussed in Mr. Stuart Moore's book on Fisheries, from p. 98 to 107, where
he cites a decision of the present Master of the Rolls, then Mr. Justice Collins ^
which decision was in the same sense as that which was given by the Supreme
Court of the United States.
Mr. TURNER : With reference to that last citation, does that appear in
your printed Argument ?
Sir ROBERT FINLAY : Mr. Stuart Moore's book on Fisheries.
Mr. TURNER : Is that to be found in your printed Argument ?
Sir ROBERT FINLAY : I have got the book.
Mr. TURNER : I just asked for my own convenience.
Sir ROBERT FINLAY : Yes, I think it does.

It is p. 26.

Mr. TURNER : I would like to make a note of it if it is not there.
Sir ROBERT FINLAY : If you look at the British Argument D 26 both
these cases are there referred to. This is a point, of c o ^ o f Ï ' ï ï

enormous importance, because if the answer to this question given by the Sir R, Finlay.
United States is coupled with their contention as to tide-water, it is difficult to
say to what point the lisière may not be carried back, I do not know how far 'Sept. 18, 1903.
the tide runs up these rivers at the various points on this coast, and to set up
such a canon as that which the United States seeks to set up of taking the
limit of tide-water as the point from which you are to measure, is to invite a
series of controversies of the most irritating and difficult character.
Mr. AYLESWORTH : It is matter of history that when Wolfe captured '
Quebec he went up on the tide, and Quebec is several hundred miles from the
Gulf of St. Lawrence.
Sir L. JETTE : In Quebec it would take half of the province.
Sir ROBERT FINLAY : Yes.
Mr. TURNER : Do you not think the United States' contention might be
reasonably construed as meaning tide water within the bays and inlets ?
Mr. DICKINSON : Mr. Attorney-General, if you will permit me, it might
save you some trouble and the Court also if I say that what you are referring
to was not used in the technical sense in which you are insisting upon, and
was only meant to apply to the heads of the inlets. We do not claim that the
coast line goes up the rivers, and the line which has been projected upon these
maps was not measured up from the water extending up the river, but only
from the heads of the inlets. That discussion may pass.
Sir ROBERT
Dickinson.

FINLAY:

am much

obliged to my friend Judge

Mr. DICKINSON : I do not think that term will be fonnd in the
Argument. I am not quite sure. However that might be, as to the Case, I do
not think that the " tide-water " wiU be found in the United States' Argument.
At any rate, it was only intended to be synonymous with the heads of inlets.
No.further weight was intended to be given to it.
Sir ROBERT FINLAY : I am very much obliged to my friend Judge
Dickinson for that interposition, but I am afraid that it reaUy lands us in
another difficulty.
The PRESIDENT : No, I think not.

It is not pressed now.

Sir ROBRRT FINLAY : It is not pressed now, but it really only lands us
in another difficulty, because where is the head of the inlet ? Take a river
like the Thames. Without going to Quebec I take a river close at hand with
which I am more familiar. WeU, if you go up the Thames, where does river
cease and inlet begin ? What are the heads ot these inlets ? Take the head of
Lvnn Canal on any large map, one has only to look at it to see the enormous
difficulty of the question which is presented by the canon which the United
States seek to erect. Where is it ? Is it where the water becomes brackish ?
Is it the point to which the tide runs up on the current contrary to that of the"
flow of the stream downwards ? Where is the point which is to be defined,
which was intended to be designated as the head of the inlet, by this expression
to which my friend has just alluded ? It brings the Tribunal face to face with
a question of the utmost difficulty, since they are asked to say that you are to
take the heads of the inlets which were intended to be designated by this
expression about tide-water or salt water. Now, I would ask the Tribunal to
look at any large map.
The P R E S I D E N T : That is part of 32, is it not ?
Sir ROBERT F I N L A Y : It is part of the contour map.
The P R E S I D E N T : Which sheet is it ?
[1060]
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Sir ROBERT FINLAY : Sheet 3, the British Commission map,, Section 3-,
If I may I will hand it up.
The PRESIDENT: Thank you ; ours are close handy. Perhaps you can
hand your ! to Senator Turner, and then we can aU look at it.
lets, but m
Sir ROBERT FINLAY : Now, I will not go through all t h
vhen that
will take -just as an illustration, the Chilcat Inlet. I submit tin
y difficult
'conformation of the Chilcat Inlet is looked at it is an extre
question to say where does river stop and inlet begin.
It
question and'on a smaller scale which is presented by such a rivei is the River
Thames. Where does the river end and the estuary begin . W [re does the
estuary end and the sea begin ? I am not going into those q n tions about
the-limits of the Port of London with which your Lordship is so very
familiar, but looking at it in the broadest possible way 1* submit it is
î estuary, no
perfectly impossible to draw the line. The river becomes
one can say where, and the estuary becomes sea, no one can e*s iy say where.
One knows, roughly speaking, what the difference is, bul ; is perfectly
impossible to draw the Une, and we are now concerned with 1 selection of a
point from which a certain distance is to be measured which not to exceed 8
10 marine leagues.
re must altogether discard
I
Now, for that r
the general trend of the
all such impracticable tests, and look s
nclusion by
this
coast. Now I feel a grea ; deal fort:
• the authoand
Canadian
a
what was done both by the
it have
rities of the United States with reference to
iat have
been made of this territory in connection wit
are that
existed as to where the boundary was to be taken T h e '
survey
a controversy arose with reference to the Stikine River, ;
which Mr. Hunter was instructed to make on beha of (
instruc-e
tions for that survey are to be found in the British
p. 224.
Ap
These instructions were foUowed, and the result
to the
United States, and the result was accepted as a p
prejudice to the rights of either Government as t riiat
was to be. Now, if the members of the Tribunal wo uld (
look at p. 224 of the British Case Appendix, it vrill
instructions were in this matter, paragraph 7, at t
224. These are the instructions given by the Surve;
to Mr. Hunter under date the 3rd of March, 1877, par
is 6 and 7. I had
better read paragraph 5 as well, because it is not inteU
without it :
" 5. You will make it your duty to verify this ske
3d
line shown." (That was the dotted red Une which C ef Jusl
laid down.) " And generally take such observations a
down, with approximate accuracy, the crossing of the
occur within 10 marine leagues of the coast) by a U:
of the
Treaty, 'following the summit of the mountains paraUL ..
" 6; It is assumed that the point on the river where a line would cross
connecting the two highest peaks \ of the mountains situate paraUel to the
coast,' adjoining on either side of the river (if within the distance of 10 marine
leagues from the coast, measured and estimated on a course at right angles to
the general bearing thereof opposite) would give the crossing of the river by
the International Boundary at that point.
" 7. The general direction of the coast, embracing said 30 miles on each
side of the Stikine, is indicated on the tracing D, and may be taken as north
â ?FT- y ^ V V ? ? ^ 3 2 d e S r e e s e a s t ( t r u e >- T h e 1 0 marine leagues
should, therefore, be laid off or estimated on a course at right angles
thereto
&
or north 58 degrees east."
'
, 1 ^ f , w e h + f e t h e general line of the coast laid down as that which
is to be taken the general trend of the coast and the direction is given.
Now, it is perfectly true that he had not to deal, in this part of the case,
with any of those deep inlets which a Uttle complicate the question. I do not
think there are any within that distance given of the mouth of the Stikine ; I
do not think there are, but I will just verify that.

The PRESIDENT : I think it is 28 that you want, Mr. Attorney ; 28 or
•29 of the American Atlas has got the Stikine. I forget which it is
Sir L. JETTE : 29.
Sir ROBERT FINLAY : This hardly gives what I want. This is by far
best plan of the minute topography of the Stikine, but what I was upon
3 the question of the general trend of the coast.
The PRESIDENT : Oh, I thought you wanted to know whether there was
f inlet on the Stikine ; that is why I mentioned it.
Sir ROBERT FINLAY: I did not mean on the Stikine. What I
kicularly meant was within the distance which is specified on each 6ide of the
The PRESIDENT : Oh, I beg your pardon.
Sir ROBERT F I N L A Y : The other is also very important:—"The
general direction of the coast embracing 30 miles on each side of the Stikine."
WeU, there is on the Stikine itself, there is an inlet at the mouth of the
Stikine, according to Map 3 in the Atlas of the United States.
The PRESIDENT : I think, Mr. Attorney, that Sheet 1 of the British
Survey gives the best that you want for this purpose, one side of it.
Mr. LODGE : Is that tracing'" D," to which he refers, given anywhere ?
Sir ROBERT FINLAY : I am afraid that that tracing " D " is not among
the documents.
The PRESIDENT : I think it is shown somewhere. However, we wiU see.
I think this Sheet 1 of the survey wiU give you the information that you want,
Mr. Attorney, if you want to look at it, Section 1 of the British Commission.
I am not quite sure that I foUow your point, so perhaps you wiU repeat it ?
Sir ROBERT F I N L A Y : What I was looking for was this, to see, in the
first place, whether there is an inlet at the mouth of the Stikine River, and in
the second place, whether within a distance of 30 mUes on each side of the
mouth there are inlets.
The PRESIDENT : If you wiU kindly look at this sheet, you wiU get the
south side of the Stikine quite for 30 mUes, and there you wiU be able to say
whether you mean it or not.
Sir ROBERT FINLAY : I see that Mr. King has marked off on this map
the distance which is specified in that letter, and to the north, it takes you just
beyond that inlet opposite the north-east corner of Rupreanoff Island, and to É
the south, it takes you just beyond a long and narrow inlet opposite the corner
of WrangeU Island.
The PRESIDENT : What is your point, Mr. Attorney, on that ?
Sir ROBERT FINLAY: WeU, on that I say that, on a coast which
presents these two inlets within the limits which are specified, what they take
is the general trend of the coast.
The PRESIDENT : Yes.
Sir ROBERT FINLAY : They neglect, and they necessarily neglect, these
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TThe
h e PRESIDENT
PRESIDENT.: _Let
_ me look at that mark, will you ? I only
mark my atlas. I will hand it back directly.

Sir ROBERT FINLAY : And your Lordship sees that what has been done
there for me is to mark the distance in the words of
^ ^ ^ J ™
Mr. Dennis to Mr. Hunter : «Embracing said 30 miles on each side of the
Stikine."
The PRESIDENT : We follow you, Mr. Attorney, thank you.
Sir ROBERT FINLAY : Now, these directions being given, Mr. Hunter
followed these, as appears from his report at pp. 229 and 230. At the bottom
of p. 229 he says:—
" A survey was made of the river for 53*99 miles up, which enabled
me to mark a point on the left bank thereof, 10 marine leagues from the
coast. The angles were taken with a transit, the bearings checked by true
azimuths, and the measurements effected by chaining.
" To mark the point 10 marine leagues from the coast a cottonwood t r e # |
was cut off 9 feet from the ground, and squared for 3 feet to a size of 14
inches, around which a protective cribbing of logs was buUt.
' " On the west face of this post or stump, fronting the river, was written
the following :—
' " 1 0 marine leagues (or 182,595 feet) at right angles, or north 58 degrees •
east astronomical from a Une bearing north 32 degrees west astronomical, and
passing through a monument on Rothesay Point, mouth of river, n o r t h »
32 degrees west astronomical, being the general bearing of the coast line,
April 20, 1877.'"
Then at p. 241 it will be found that this report was sent to the Government of the United States. It is a despatch from Sir E. Thornton to
Mr. Evarts, dated the 19th January, 1878. On p. 241 of the British Case
Appendix he refers to Mr. Hunter's quaUfications and employment, and
says :—
" These instructions were carried out, and I have now to transmit herewith a copy of Mr. Hunter's Report, accompanied by a map, showing the
points where the boundary line crosses the river.
" Lord Dufferin has directed me to inquire whether the Government of the
United States would be disposed to accept the boundary line so ascertained
until the exact Une can be regularly determined, as such a course would save
aU expenditure for the present."
And at p. 242 it appears it was accepted as the provisional Une, subject to
the reservation which I have mentioned, Mr. Evarts writing back saying
" I have now the honour to inform you that this Government has no
objection to the temporary arrangement thus indicated, provided it be thus
understood, on the part of both Governments, that it is not to be construed as
affecting in any manner the rights under the Treaty to be determined whenever
a joint survey shall be made, whether by a formal Commission or by officers
detailed for the purpose of establishing a point as recently suggested.
The PRESIDENT : May I interrupt you for one moment, Mr. Attorney *
Is not the tracing referred to, and it may be of service in reference to your
point on p. 224—is it not the same as on p. 215, and what is shown in the
United States Atlas on p. 29 ?
Sir ROBERT FINLAY : What page—215 ?
The PRESIDENT : 215 gives the larger sketch which I thought was the
same as was sent m.
°
1
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The PRESIDENT : Of your Case, the Appendix.
Sir ROBERT FINLAY : Oh, I see.
The PRESIDENT : And that has, as you see, got Begbie's line on it not
marked, but if you look at the middle of p. 29 in the United States' Atlas you
will find somebody has dotted on to a better chart Chief Justice Begbie's line
and also Mr. Hunter's line—Mr. Hunter himself.
Mr. LODGE : Hunter shows Justice Begbie's line on that map.
The PRESIDENT : It makes me think that was the sketch, or something
like it, which was sent.
Sir ROBERT FINLAY : And if your Lordship would look, the line is
shown there, showing the general trend at right angles—showing the measurements back which were made.
The PRESIDENT : Yes ; the line of general trend is also shown.
Mr. AYLESWORTH : Hunter's base is shown.
The PRESIDENT : I thought, Mr. Attorney, you were not certain that
we had got the sketch. I think that is it.
Sir ROBERT FINLAY : I think it is, and as my friend, Mr. Simon,
reminds me that is established if you look at p. 224, where this passage occurs
in Mr. Dennis's instructions to Mr. Hunter :—
" Having identified Rothesay Point on the coast at the delta of the River
Stikine (shown as Point A on tracing D), you will assume it as the point from
which to commence the survey of the river, also, for present purposes, as
marking the point from which to measure or estimate the distance of the
10 marine leagues from the coast referred to in the Convention.
" 2. You will then make a survey of the river for such a distance up as
will enable you to mark a point thereon 10 marine leagues from the coast,
taking the angles with a box sextant, transit or theodolite; occasionaUy
checking the bearings of your lines by true azimuths, and effecting your
transverse measurements, if possible, by chaining.
" Should the circumstances not permit of chain measurements without
involving too much time and expense, you will obtain your distances by
triangulation or the use of a micrometer.
I 3. In surveying the river, you will note all the features on it of conse• quence, laying down especially the exact position of the Canadian Custom
House and other governmental or private establishments or landing.
" 4. Your attention is called to Tracing F, above mentioned, understood
to have been recently made by His Honour Chief Justice Begbie. This tracing
shows a dotted red line crossing the Stikine, about 9 | miles above Tree Point
{supposed to be identical with the point B shown on tracing).
The PRESIDENT : It was only because you said you thought we had not
got it that I wanted to see whether I had made any mistake upon it.
Sir ROBERT FINLAY : I think I was wrong when I gave that answer.
The PRESIDENT : 1 think there is an " A " at that very point.
Sir ROBERT FINLAY : More than an " A."
The PRESIDENT : On page 215.

" B " is marked also.
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Sir ROBERT FINLAY : I think it will be found that the real plan, which
"Tr i o r t a , was referred to in Mr. Hunter's Report which was sent to the United States
a
Sept. 18,1903] G o v e r n m e n t I s h o w n i n N o . 26 of the British Atlas: " T h i s is the plan
referred to in my Report dated the 20th April, 1877. Joseph Hunter.
And
that shows the line north 58 degrees east.
The PRESIDENT : Which is reproduced smaU as I showed you in the
American Atlas ? It is the same thing.
Sir ROBERT FINLAY : Chief Justice Begbie's line is shown upon that,
and Hunter's line, No. 26 of the British Case, and the Tribunal will observe
that the line is marked there, as " line showing the general bearing of the coast ; |
it is printed upon it. And to that has to be added that, in addition to these inlets
to the north and the south to which I have referred, there is an inlet at the
mouth of the Stikine itself. If you take Map 29 in the American
maps, the one in the centre, at the bottom, it wiU be seen
that there is a sort of inlet there just by Rothesay Point. The line
bisects that inlet, and it always must be so. If you are to take the general
trend of the coast I defy anyone to pay attention to all these inlets. If you
are to take the general trend the Une may bisect an inlet or it may not. It
depends upon what the relative run of the coast and the run of the inlet is,,
and there this affords a very good illustration of what happens when you are
taking the general line of the coast. They run across that Uttle inlet at the
mouth of the Stikine River ; they neglect inlets which lie within the specified
distance to the north and the south.
Now I do not refer to this merely for the purpose of showing that it was
sent to the American Government and not objected to. I do not refer to it
merely for that purpose. I refer to it as affording a most excellent iUustration
of its being the only way in which any surveyor can discharge this task which
is imposed upon him under the Treaty. You cannot do it except by neglecting
features of this kind. IT you take the general Une you may cut the inlets or
you may not cut them. It aU depends upon how the inlets run, and what the
general trend of the coast is, and here it is found that the inlet at the mouth of
the Stikine River is cut by the Une showing the general trend of the coast.
Mr. TURNER : How do you find that Une there, Mr. Attorney ? I do not
see that very clearly.
Sir ROBERT FINLAY : It is in the United States' Atlas ; the CounterCase Atlas, No. 29.
Mr. LODGE : You do not mean that Hunter's line cuts the inlet ?
Sir ROBERT FINLAY : No, it is the general Une.
Mr. LODGE : It is the general line of the coast cuts the inlet.
Sir ROBERT FINLAY : Oh, clearly. Hunter's Une would be parallel to
that some distance up—19 miles, I think, from it.
±"«<U«JI IU
Mr T U R N E R : Hunter draws his Une paraUel to the coast but he
apparently commenced up the head of the inlet.
'
Sir ROBERT FINLAY : That is the line representing the general trend.
Mr AYLESWORTH : That line was given to him with his instruction,
with instructions to verify it as being the general line of the coast. m O T r a c t l 0 I k '
Sir ROBERT FINLAY : It was, as I pointed out just now on the l a r l
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sent, j Not at all. I referred to it as an excellent illustration of the only way
in which you can deal with a problem of this kind.
Now, I pass on to another group of instructions. At p. 268 of the British
Case Appendix will be found extracted a paragraph from the last published
report of the "United States' Coast and Geodetic Survey." The letter
inclosing this extract is written on the 5th June, 1891, and the réport from
which the paragraph is quoted is stated to be the last report of the " United
States' Coast and Geodetic Survey," in which the Director writes as follows. I
had better read the first sentence :—
I The Governor-General of Canada has lately brought under the notice of
Her Majesty's Government the following passages in the last published Report
of the United States Coast and Geodetic Survey, in which the Director writes
as follows :—
I ' By recent Congressional enactments a preliminary survey of the frontier
line between Alaska and British Columbia, in accordance with plans or projects
approved by the Secretary of State, has been placed in charge of this Bureau.
Such a preliminary survey, involving the determination of a number of points
in geographical position and their complete marking by permanent monuments,
will have to be carried from Cape Muzon through the Portland Canal to the
56th degree of north latitude, thence north-westwardly, following as nearly as
practicable the general trend of the coast, at a distance of about 35 miles from
it, to the 141st degree of west longitude, and thence due north to the Arctic
Ocean, a total distance of about 1,400 miles.' "
Then he goes on to state that the Dominion Government have asked
that the United States' Government may be reminded that the question of
boundary at this point was subject of discussion and correspondence, and that
an International Commission would be required. I do not at all accept all this
paragraph which says that the line is to be drawn at a distance of about
35 miles from it. That all depends. It is not to be more than 35 miles, but
what I do call attention to is that this adopts the principle for which I am
contending, that of the general trend of the coast. And I say, that you cannot
take the general trend of the coast if you are to follow the ramifications of
inlets, but that the expression " sinuosities of the coast "—" sinuosités de la côte "
—is an expression which was not intended, and could not have been intended to
apply to the inlets. It is perfectly applicable to the windings of the general
coast. It is inapplicable, as I submit, to the windings of such inlets as you
have upon the coast now in question.
Mr. LODGE : In those irregularities of the coast, Mr. Attorney, which do
you caU sinuosities, and which do you call not sinuosities ?
Sir ROBERT FINLAY : Well, that is a question, of course, very much of
degree. One must have regard to what you are to do. You are to take a line
foUowing the sinuosities of the coast parallel to which you could draw another
line. It is impossible if you include in sinuosities of the coast a long, deep inlet
like the Taku Inlet or Lynn Canal or Berners Bay. It is impossible for you to
include such inlets as these under the term " sinuosities of the coast " to get
your paraUel line, and my submission is
Mr. LODGE : Not theoretically impossible, is it ?
Sir ROBERT FINLAY : Well, it is very pointedly put in some passages—
in a passage by Mr. Dall, which Mr. Bayard quotes in his despatch of 1885,
that the thing becomes in practice absurd. He says :—
" Take your pair of compasses with a pencil at one end of them and
proceed to draw a line of that sort ; you will find the most intricate convolutions crossing one another, and that the whole thing, in fact, is impossible
to carry out."
I do not stop to read that just now, but I shall refer to it by-and-by.
D-E
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The P R E S I D E N T : We shall have to interrupt you now, Mr. AttorneySenator has anticipated what I was going to put to you. I am very
much struck with what you say as to the word "sinuosities" not being applicable to what you call inlets, but I think if we are to understand that you had
better, as no doubt you wiU, in the course of your argument, develop that by
reference to the map and give us an idea of what you mean.
b u t tae

Sir ROBERT FINLAY : Certainly.
The PRESIDENT : You follow what I mean ? The same Une of thought
that Senator Lodge mentioned to you ;' I should reaUy Uke to know, if we have
to apply such a doctrine, how referring at any rate fairly generaUy to the
map, you would apply the principle» what is a sinuosity and what is an inlet ?
Sir ROBERT FINLAY : Certainly. I should at the same time say the
answer to that is that one difficulty of this reference is that I do not see that
any power is given to the Commission to settle what is a sinuosity and what
is an inlet.
The PRESIDENT : It is only for the purpose of understanding what the
effect of such an argument would be on the map as bearing upon the real
construction of the Article.
Sir ROBERT FINLAY : I am much obliged to you.

[Adjourned tiU Monday next at 11 a.m.]
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S I X T H DAY.—Monday, September 21, 1903.

AU the Members of the Tribunal were present.

Sir ROBERT FINLAY : When the Tribunal adjourned on Friday I
was dealing with the question of the meaning to be attached to the word
I coast," as an indication of that line which was to be the governing factor in
determining the strip. I had caUed attention to the directions given by
Mr. Thorn as set out on p. 268 of the Appendix, and I was proceeding to
refer to directions given by Mr. MendenhaU, who, I think, succeeded Mr. Thorn
in the Surveying Bureau of the United States, at p. 274, and the foUowing
pages. Mr. MendenhaU in sending his directions to Mr. Tittman, who was
assigned to the charge of the party which was to be engaged in the survey of
the Stikine River, under date of the 16th March, 1893, gave him the directions
which wiU be found on this point at p. 274. He says at the top of
the page :—
" You will yourself execute the triangulation from your astronomical
station (which will also be connected with one or more points of the coast
triangulation) to a point on the Stikine River distant not less than 30 nautical
.miles from the coast of the mainland in a direction at right angles to its
general trend."
Then foUow some detaUs as to the mode of marking, and then at the
end of the paragraph :—
I Should a range of mountains be found to exist, it is of the first \
importance that its distance from the coast and its general trend should be
determined, unless such distance, should considerably exceed the specified
30 nautical miles."
In the instructions to Mr. McGrath under date 18th March, 1893,
Mr. McGrath being appointed to take charge of the party engaged in the
survey of the Taku Inlet, Mr. MendenhaU is even more definite. He begins
his instructions by saying to him—I am reading at p. 275 :—
" You are hereby assigned to the charge of one of the parties to be engaged
on the survey of the Taku Inlet, Alaska, for the purpose of obtaining such
information and data as will enable the Commissioners to establish or agree
upon a boundary line between South-East Alaska and the British possessions."
[1060]
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Then at p. 276 occurs this passage :—
"The chiefs of parties will themselves execute the triangulation from the
Taku astronomical station (which will also be connected with one or more
points of the coast triangulation) to a point on the inlet or river distant not less .
than 30 nautical miles from the coast of the mainland m a direction at right
angles to its general trend."
Now, I invite the attention of the Tribunal to the fact that in that passage
Mr. MendenhaU clearly contemplated that the 30 nautical mUes might stop short
of the head of the Taku Inlet. He takes the general line of coast, and tells
Mr McGrath that he is to execute the triangulation from the astronomical
station to a point on the inlet or river " distant not less than 30 nautical miles
from the coast of the mainland." I submit that it is impossible to have
language which would more clearly indicate that in the opinion of the officials
who, on behalf of the United States, were charged with the work of this survey,
the line from which you were to measure was such a line that your 10 marine
leagues might stop short'of the heads of the inlets.
° Then in his directions to Mr. Dickins, at p. 278, we have similar I
language. Mr. Dickins was entrusted with the survey of the Unuk River,
also in Alaska, a point somewhat south of the Stikine, and at the top of p. 278
he says :—
" You wiU yourself, with one man, and accompanied by the Canadian
party, make a reconnaissance from the mouth of the river to a point not less
than 30 nautical miles from the shore .of the mainland, in a direction at right
angles to its general trend, with a view to determining the most advantageous
route for a trigonometrical survey, or whether such a survey is practicable.
This is the main object of the expedition, and therefore, by agreement with the
Canadian Commissioner, the Canadian party wiU accompany you and afford
you such facilities as they can. They will furnish you with shelter and
subsistence, but you wiU, of course, bear your share of the expenses of
the mess.
" You will also afford the chief of the Canadian party every facUity for
informing himself of the nature and progress of your work."
Then, a little further down :—
"You will make a topographical sketch of the route, and aU possible
geographical information will be collected, particularly as ' to the location of
mountain peaks and the existence or non-existence of a range of mountains!!
paraUel to the coast. Should such a range be found to exist, it is of the first
importance that its distance from the coast and its general trend should be
determined, unless such distance should considerably exceed the specified
30 nautical miles."
Now, there are these directions. In the United States' Counter-Case they
endeavour to extenuate- the effect of what Mr. Mendenhall did in this matter by
making a quotation of a magazine article which Mr. Mendenhall subsequently
wrote. Well, I am not going to read that magazine Article which has been
printed in the Appendix to the United States' Counter-Case ; p. 269 it beo-ins.
It certainly demonstrates that Mr. Mendenhall when he wrote this article in 1896
was not a " Philo-Canadian," and he certainly writes in a tone which renders it
impossible to suppose that when, as a surveyor, he gave his directions he was
animated by any motives which might lead him in the slightest degree to
sacrifice the interests of the United States, because I observe, at the conclusion
of the Article, while he pays a very high compliment to Englishmen as
S6emS t 0 C n t e r t a i n a m o s t unfa
S lorn
vourable opinion of their
A P " T ^ ' T ^ - K * 0 n ° P U r p ° S e t h a t t h e U n i t e d S t a t e s ' Counter-Case cites this
tZ™ldi
S a ? v f n g a t a ? ° n . t h e ^ s e it emphasizes the point which
I am making The British Case, when it quoted Mr. Mendenhall's directions,
was not dealing with his views as an individual, as a citizen of the grea
country to which he belongs, or as a patriot. It was dealing w i t h e r
Mendenhall as a surveyor, and showing that Mr. Mendenhall when as a
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surveyor, he had to grapple with this problem, felt himself constrained to
adopt the view which is put forward on behalf of the British Government.
Now, the fact that directions were given in these terms is very much accentuated when we look at what the survey was which the United States carried
on. The survey was made, if you take the Taku region, as will appear from a
glance at the United States' Survey Map No. 8. In the survey the region of the
Taku is carried back, as would appear from a glance at the map, only to
a point 10 marine leagues at the mouth from the Taku Inlet.
The PRESIDENT : What is the length of the Taku Inlet, Mr. Attorney?
Sir ROBERT FINLAY : Well, it winds so much that it is somewhat
difficult to say.
The PRESIDENT : But I meant the general length, mid-channel ?
Sir ROBERT FINLAY : I think it is a iittle more than 10 marine leagues. '
The PRESIDENT : I see.
Sir ROBERT FINLAY: It is a little more than 35 statute miles. Of
course, it something depends upon the way in which you draw the line across
the mouth of the Taku Inlet.
It is possible to take more than one line. If the line is drawn across from
Bishop Point to Circle Point, I think it will be found that to the head of the
inlet, in a direct line, is a little more than 10 marine leagues. I think that the
scale at the top shows the nautical miles. The one in the middle gives 10 miles,
which are measured off, and then two spaces each of 10, so that the length of
that bar in the middle is exactly the 30 nautical miles. By applying that one
sees at a moment how far. I think that it is not quite so long as I stated if a
direct line is taken across. I think if it is measured from Circle Point it will
be found that the 30 nautical miles takes you to a bend on what would appear
from this map to be a portion of the river which is below the " T " at the
beginning of the name Taku Inlet.
The PRESIDENT : " T " of Taku on the river ?
Sir ROBERT FINLAY : Yes, but what I am calling attention to, my Lord,
is this, that in this survey they only profess to carry the survey back to a point
which is measured on the principle for which we are contending. If the true
principle were that which is now advanced on behalf of the United States the
survey must have been carried to a point 10 marine leagues from the head of
the Taku River. Now the same thing would appear if the Sheet No. 4 of the
Survey is looked at which relates to the Stikine. There it will be found that
the survey is carried back 10 marine leagues from the mouth of the Le Conte
Bay. Sheet No. 4 of the United States' Survey is that which I am referring to.
Of course, the observation here is not quite so striking because you have not
to deal with any inlet of anything like the depth of Taku Inlet, which is
very nearly 10 marine leagues in length measured vertically from the coast, and
a great deal longer if you foUow the convolutions. But take the survey on
the Stikine, and the survey itself shows how far it is carried, and it will be
found that the 10 marine leagues at the very outside measured from the. mouth
of the Le Conte Bay carry you to the point which has been surveyed.
The PRESIDENT : You mean from Surgief Island when you talk of the
mouth of the bay ?
Sir ROBERT FINLAY : No ; Le Conte Bay, my Lord. Your Lordship
will see, a little to the north of the mouth of the Stikine is Le Conte Bay.
The PRESIDENT : Oh, I beg your pardon.
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Sir ROBERT FINLAY : You get there—I am taking a line at right
angles—you get the distance back that they have gone. Well, if the scale
J I a p p l i e d 5 i t w ill be found that 10 marine leagues from the
mouth of the Le Conte Bay—not from the head—takes you back to the very
verge of the exploration. And the same thing applies with reference to
the sort of inlet which is formed by the Stikine where it goes into the sea
We must now pass to the Lynn Canal, No. 10. Now, the evidence of this I
map, No. 10, of the survey is very striking indeed for the contention put
forward now is that the United States are entitled to go back 10 marine leagues
from the head of the Taiya Inlet. They have done nothing of the kind in this
survey. They have not gone back from the head of the Taiya Inlet. They have
gone "back, I think, something like 10 marine leagues at the very outside by
bringing. in some outlying points which are marked there, but the nautical
miles start from a point which is away down below the mouth of the
Taiya Inlet, and in the Chilkat Inlet. I am going to deal with this of course
more in detail and submit that that is not the proper point, that you cannot
stop there, that you must in all probabiUty go a good bit further down before
you take the point from which you are to measure your 10 marine leagues.
But what I am emphasizing just now is that no one, when this was being dealt
with as a surveying matter, no one thought of giving directions to start from the
head of the inlets.
Now, I wdl ask your Lordship to keep this map for a moment because I
am going to call attention to the instructions which were given with regard to
the survey of the Lynn Canal. The instructions wiU be found at p. 276 in the
United States' Counter-Case. The first letter is one of the 21st March, 1894,
from Mr. MendenhaU to Mr. Pratt. The previous instructions were given the
year before, in 1893, those that I have already caUed attention to. Those that
refer to the Lynn Canal are given in the foUowing year, 1894, and he says to
Mr. Pratt :—
a.t&he

" As you are already aware from previous instructions and from verbal
conference, you wiU again be assigned to duty in Alaska in connection with the
boundary survey.
" On receipt of these instructions, you wiU please arrange to proceed by
the steamer ' Hassler,' which wiil furnish transportation to and from the field
for your party, and outfit; and which wiU sail from Seattle about the
27th April to Lynn Canal, where you wiU execute the triangulation and
topographical reconnaissance of the Chilkat and Taiya Inlets to the 10 marine
league limit."
Nothing is said in the instructions of this year about the point from which
the 10 marine league is to be measured. It is left undetermined as far as the
instructions go.
"You wiU also establish an astronomical station on the west side of
Chilkat Inlet."
And then on p. 277, the same letter, Mr. MendenhaU says :
, " I t will be borne in mind that the triangulation to the 10 marine league
limit and the topographical reconnaissance of the upper portions of the inlets
are of the first importance, and if it is found necessary to leave any nart of the
work unfinished it should be the topography of the lower portions:"
Then, a t p p 278 and 279, there is a letter to Mr. Dickins of the 22nd
March, also from Mr. MendenhaU, where he teUs him he is to be L a i n assigned
to duty m Alaska m connection with the boundary survey. This refers to the
Unuk River, so that I wiU not read it at this moment.
The PRESIDENT: What you want is at the top of p. 279.
Sir ROBERT FINLAY: I am much obliged to your Lordship.
" A s the trigonometrical survey of the Chilkat and Taiya Inlets to the
10 marine league limit is of the greatest importance, the topography ( 0 f the
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lower portions at least) being secondary, you will first assist in the triangulation,
and for this purpose your full party will probably not be required."
Then, on pp. 280, 281, there is a letter to Mr. Flemer from Mr. Mendenhall,
of the United States Coast and Geodetic Survey Department :
I On receipt of these instructions you wiU please arrange to proceed to
Alaska and make a topographical reconnaissance of the country to the northward and eastward of Taiya Inlet and River to the 10-marine league limit.
You wiU purchase a round trip ticket to Seattle, good for nine months, and
proceed to that point in time to complete your arrangements and join the
steamer ' Hassler,' which sails for Alaska about the 27th April, and which
will furnish transportation for yourself, party, and outfit to Chilkat Inlet. The
work will be of the same general character as that executed by you last year,
and you will give special attention to the sketching and mapping of the
mountain peaks and ranges, if such exist, and locate them as accurately as the
means and time at your disposal will permit.
g The party of Assistant Pratt will be engaged in the survey of the Chilkat
Inlet and River to the boundary, and his camps may be used by you as a base
of operations when practicable."
Now, it will be observed on this point that Mr. MendenhaU, writing in the
foUowing year, does not give the directions which he had given in 1893 as to
measuring from the general line of the coast. He leaves it entirely vague, but
what I caU attention to is that on these instructions, where they are conducted,
the measurements read a point very far within that which is now claimed on
behalf of the United States.
Now, may I just illustrate that point by referring to the index map of the
United States Survey Commissioners ? It shows what was surveyed by them,
and also what was surveyed by the British surveyors. The pencil line which
is marked upon this represents, I believe, quite accurately, the line of what is
now claimed by the United States, as shown in that map, to which reference
has been made more than once. May I hand up to the Tribunal this map, with
the line upon it ?
The PRESIDENT : Thank you.
Sir ROBERT FINLAY: I have another copy which I can hand up.
(Maps handed up.) I have in my mind the observation I was going to make
upon it, and can do so without the map. The horizontal shading shows what
the United States surveyed ; the vertical shading shows what the British
Commissioners surveyed ; and where it is shaded both ways it shows what is
surveyed by both.
Now, taking the British survey, it will be found that it stops very far
short of the boundary which is now claimed by the United States. Now, this
is a point of very great importance, because the Convention of 1892, under
which this work was being done, was a Convention for a survey which
should afford materials lor delimitation under the Treaty. Let me make that
good by citing two sentences from the Convention of 1892, as it will be found
at p. 269 of the British Case Appendix, Article I :—
" T h e High Contracting Parties agree that a coincident or joint survey
(as may be found in practice most convenient) shall be -made of the territory
adjacent to that part of the boundary line of the Dominion of Canada and the
United States of America dividing the Province of British Columbia and the
North-West Territory of Canada from the territory of Alaska, from the latitude
of 54 degrees 40 minutes north to the point where the said boundary line
encounters the 141st degree of longitude westward from the meridian of
Greenwich, by Commissions to be appointed severally by the High Contracting
Parties, with a view to the ascertainment of the facts and data necessary to the
permanent delimitation of said boundary line in accordance with the spirit and
intent of the existing Treaties in regard to it between Great Britain and
Russia, and between the United States and Russia."
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And at the bottom of the page :—
« The High Contracting Parties agree that, as soon as practicable after the
Report or Reports of the Commissions shall have been received, they will proceed to consider and establish the boundary-line in question.
The report of Messrs. Duffield and King is set out at p. 282 of the
Appendix, and they make their report in view of what the Convention had
contemplated, a permanent delimitation of the boundary-line. I will only read
half a sentence from this report, which occurs near the bottom ot p. Ib'Z :—
" With a view to the performance of the duty imposed upon the Commissioners under the Convention of ascertaining the facts and data necessary
to the permanent delimitation of the boundary-line, and under the option
allowed them of making either a coincident or joint survey, Dr. Thomas C.
Mendenhall, at the time Commissioner for the United States (since replaced
by the undersigned, WiUiam Ward Duffield), together with the undersigned
British Commissioner, having considered the large extent of unknown territory
involved, and the comparatively short time aUowed for the survey, determined that it was advisable to make the survey a joint one: that is, to
partition among the officers working under them respectively the territory
to be surveyed, arranging afc the same time that each Commissoner should
detail Attachés to accompany the several surveying parties of the other,
for the purpose of observing and verifying their work."
There we find the Convention provides for ascertaining the facts necessary
for the delimitation under the Deed of 1825.
We find the Powers agree
that, as soon as possible after the survey has been made, they will proceed to
delimit the property, and we find the surveyors' reports in the Report are of
the nature to which I have caUed attention, as shown by the Report itself and
by the maps. Now, did that Report make it possible, or did it not, to
delineate the boundary-line as contemplated by the Treaty ? The answer is
afforded by the Memorandum of the United States themselves. Inclosed in a
document of the 9th August, 1898, on p. 299 of the same Appendix, I read
only the inclosed Memorandum. It is a Memorandum on the part of the
United States Government :—
"Memorandum on the part of the United States' Government, containino* its
views on the subjects set forth in the Protocol, signed 30th May, 1898
between the Representatives of the United States and Great Britain.'
"ILL
I The Delimitation and Establishment of the Alaskan

Boundary.

" This topic has already been the subject of conventional arrangement
and toe Report of the Joint Commission is now available, and has made it
possible for the two Governments to carry out the stipulation of the last
clause of Article I of the Treaty of the 22nd July, 1892, to ' proceed to
consider and establish the boundary in question.' The Government of the
United States wiU expect the Joint High Commission to seek to execute this
stipulation by an agreement as to the boundary as fixed by the Anglo-Russian
Treaty of 1825, and by the American-Russian Treaty of 1867 and as far as
possible, to delineate the same upon proper maps ; and further, to provide for
toe nxing of boundary marks by a Joint Commission to be hereafter appointed
lhis Government has no reason to anticipate any other than a definite and
satisfactory settlement of this important question by the Joint High Commission."
| Now, that assumes that materials for settling this boundary were in
existence, and they could have been- in existence only under the survey which
had been carried out to the extent I have pointed out. I respectfullv submit
that this Memorandum-written three years"after this s u r v e y ^ w f u n L r t Ï e n
and carried out—that the terms of the Convention of 1892 itself, and the way
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in which the work was done, as shown by the Report of Messrs. Duffield and
King, demonstrate that at that time there was no idea of putting the boundary
so far back as is now claimed on behalf of the United States.
Now, I may observe that the contention as to the general trend of the
coast is sometimes doubted on behalf of the United States themselves in drawing
their Case. Every now and then the Counsel concerned for the United States
are constrained to adopt what I submit is the only possible principle. At the
top of p. 68 of the United States' Case there is a passage to one sentence of
which I refer, j Dealing with the matter of the maps alone of course requires a
little more detailed consideration, but I am referring to it for no purpose at
present except that of showing the general direction of the coast, ignoring the
inlets, as here taken :—
I An examination of these maps further shows that the heads of Portland
Canal and the mountain range are approximately 10 marine leagues distant
from the shore-Une of the continent."
If you take the mountains, the general Une, showing the mountains, which
is delineated in the charts there referred to
The PRESIDENT : I do not think they mean the general Une there,
Mr. Attorney. I think they mean—it is part of their argument—that they foUow
along with the coast line.
Mr. LODGE : The shore line.
The PRESIDENT : I do not think they mean trend in that general

Sir ROBERT FINLAY : I think it must be so, because the distance is
nothing Uke that if you take the inlets and the mountains.
The PRESIDENT : I am not speaking of how the mountains ran,
Sir ROBERT FINLAY : Oh, I mean as shown on the map.
The PRESIDENT : Oh, very well.
Sir ROBERT FINLAY -..What I mean is this, if your Lordship will allow
me to refer to any one of the maps which are there specified. Take No. 4 in
the United States' Atlas. I refer to it now only for the purpose of making
good my observations. It wiU be found, taking the line of hUls which are
shown there
The PRESIDENT : Vancouver 4.
Sir ROBERT FINLAY : Vancouver.

This is No. 3 Vancouver.

The PRESIDENT : I am only speaking of this argument. I thought it
would not be right to take Vancouver, because Vancouver does not pretend to
give the locality of the mountains.
Sir ROBERT FINLAY : I am not basing my argument upon that. I am
merely making good my observation that in this passage of the United States'
Case they must have meant the general line.
The PRESIDENT : Very well.
Sir ROBERT FINLAY : This particular map is referred to at the top of
the page.
The PRESIDENT : You are right ; yes it is.
[10G0]
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Sir ROBERT FINLAY : I am afraid I did not make my meaning quite
clear

*

The PRESIDENT : Yes you did ; I mistook it.
Sir ROBERT FINLAY: " A n examination of these maps further shows
that the head of Portland Canal and the mountain range are approximately
10 marine leagues distant from the shore line of the continent.
l h e r e they
must mean the general shore line of the continent, because if you take Bernera
Bay, that runs for about half of the distance of the line of mountains there
delineated from the coast. If you take Bradfield Canal it runs m more than
that, and the observation must have reference to the general line. It ignores,
and properly ignores, on the one hand the peninsula which ends in Cape
Caamano, a long and narrow peninsula, and it ignores on the other hand, and
properly ignores, such inlets as Berners Bay and the Bradfield Canal, so that I
think I have made good my position that here, when he talks of being ten
leagues distant from the shore line of the continent, they must mean the
general shore line. Then the same point is made in a way which precludes the
possibility of doubt as to our interpretation of this passage being the correct
one. In'the middle of p. 57 of the United States' Case they refer to these maps
of Vancouver, one of them being the No. 4 map which we have just been
looking at, and they say :—
" An examination of these shows that the mountain chain along the coast
and a line ten leagues from the shore practicaUy coincide."
Then again the form of expression is such as to make it impossible, as I
submit, to put any other sense upon the passage than that which I have
ventured to attribute to it.
Then Mr. DaU again, in his Memorandum on the Alaska Boundary,
which is set out in the Appendix of the United States' Counter-Case, beginning
at p. 98, has a passage at p. 107 with reference to these mountains:—
" We now come to the ' crest of these mountains situated paraUel to the
coast.' What could have suggested this expression? We turn to Vancouver's
charts for a reply. There we find the area behind the sea level on the mainland covered with the conventional signs, which, in the cartography of those
days, " signified mountainous or broken country. The area so treated varies in
width on different parts of the coast, and is bounded on the interior by a much
higher and, for the most part, continuous range of mountains indicated in the
conventional manner. This range is separated from the sea by a distance
which in some places does not much exceed 5 miles, while in other places,
measured at right angles to the axis of the range, it is over 40 miles."
Now, I daim on these passages and documents to have shown that what
we contend is the only possible line is that which has been adopted by those
representing the United States themselves. There are expressions of less
importance which may be found in the statements which have been put forward
on behalf of the United States in the Appendix to their Case. I take Mr. Tittman's letter, which is set out in the Appendix to the United States' Case at
p. 530, where he speaks of the mountains being generaUy parallel to the coast
I take the expressions in Mr. Hodgkin's affidavit also in the United States' Casé
Appendix at p 534. It is at the very end of the document at the bottom of
the page, and he says :—
"From aU the observations which I made while in Alaska, and from all
my knowledge of the region, gatherednot only from the ascent of the mountains
but from other investigations it is my belief that there is no such continuous
chain of mountain within 10 marine leagues of the c o a s t - t h a t is, from the
heads of the inlets and bays, and running in a direction paraUel to the general
direction of the coast between Portland Canal and Lynn C a n a l - a s seems to be
contemplated m the language of the Anglo-Russian Convention of 1825^'

There, again, he speaks of the distance being measured from the head of
the inlets and bays, but when it comes to the question of paraUel he says •
" Running in a direction parallel to the general direction of the coast."
Then Mr. Baldwin, in his affidavit at p. 537, speaks of the mountains
running north, low mountains running north and south generaUy paraUel to
the coast. I do not know that I need carry these quotations further.
Now, the same conclusion is reached if one looks at the meaning of the
word " coast." There has been a good deal of verbal criticism upon expressions
used at various stages of the negotiations. A great point is made in the United
States' Case or Counter-Case, as to the use at one stage of the negotiations of
the word " rivage " instead of " côte." Now, " rivage " is an expression
which I apprehend is used with perfect propriety to denote the edge of any
water whether it be sea, river, or lake. It is a general term which might be
perfectly well used, as I submit to the Court, for the shore of the ocean.
" Rive " is, I apprehend, more properly applied to the shore of a river or lake,
and it will be recoUected that Sir Charles Bagot, in a document which occurs in
the British Case Appendix at p. 73, talks of the " rive " of the Portland
Canal. He uses of the Portland Canal an expression which is properly
applicable and I believe in the ordinary usage of the French language only
would be applied to the shores of an inland water such as a river or a lake,
but on the use of the expression " rivage " I submit that no such argument
can be based as that which is indicated at p. 89 of the arguments for the United
States. It is used on one occasion, I think, and in fact the occasion in which
it is used is particularly emphasized in dealing with the conversation between
Mr, Middleton and Mr. Stratford Canning, in which it is said that Mr. Stratford
Canning's explanation to Mr. Middleton of what the meaning of the
Treaty really was, and they say that several points are noticeable, one
is that he said the line was to go eastward from the head of Portland
Canal, and another is that he used the word " rivage " instead of " côte." To
prove that my memory is not quite accurate on that point, I thought he did
make that observation in Mr. Middleton's conversation with Mr. Stratford
Canning. However, the detail does not very much matter. I will correct the
details presently if I was inaccurate. It is exactly the same observation, only
it is not the French word which is used. Mr. Middleton and Mr. Stratford
Canning would naturally speak in English when they were conferring upon this
matter at St. Petersburg, and the observation occurs at p. 63 of the United States'
Case, where they say in addition to the point about going eastward, a notable
feature of Mr. Canning's statement was that the word " shore," in describing the
width of the lisière, supplants the word " coast " used in the Treaty. It is exactly
the same argument which in another place he used with reference to the word
" rivage." It is Sir Charles Bagot who uses the word " rivage," on which an
argument is based by the United States in the passage in their Argument. At
p. 71 of the British Case Appendix Sir Charles Bagot, in his amended proposals,
uses, as the Tribunal will observe, the expression " rivage " with the effect of
not repeating the expression " côte."
Mr. LODGE : Count Lieven also uses it, does he not, Mr. Attorney
Sir ROBERT FINLAY : It may be so ; I have not at the present moment
in memory the. fact that he does, but I will just verify that. Yes, I think
you are right, Sir.
Mr. LODGE : Where he sends first a letter and then a memorandum.
Sir ROBERT FINLAY : You are right, Sir. The passage is referred to in
p. 88 of the United States' Argument ; the references are collected there. I
think both the passages which are material to these observations will be found
there. I am reading at the bottom of p. 88 :—
I As appears from the letter of Count Lieven to Count Nesselrode of
13th July, 1824, Mr. Canning submitted his draft to Count Lieven. Count
Lieven understood that the word \ côte ' in this draft could not have
2F2
[1060]

212
Sir R. Finlay.
Sept. 21, 1903.

in the unusual and special sense now c Ltended fc
says that Mr. Canning makes the ^ line run le lorn d e l
qui suivent les sinuosités du rivage.' '
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base dei

itter he
itagnes

I had i mind that he also
Mr. LODGE Yes. That was the ps
used the phrase.
Sir ROBERT FINLAY: Then follows the argument which I was about to
deal with.
" H e thus used the word ' r i v a g e ' as equivalent to the word ' c o t e '
[ling of the word
used in this draft, and that fuUy accords with the unders
'Rivage' means
' côte ' from the beginning of the controversy down to that tir
ly of water. It
the part of the earth which serves as a limit to any kind
of
a
sea,
or
a
lake,
or
a river. The
is\appUed indifferently to the borde]
word ' rivage ' is translated ' coast i the' rendition of this letter by Great
Britain."
Now that is precisely the same argument which the United States
seek to base on the use of the word " shore" in Mr. Stratford Canning's conversation with Mr. Middleton. I submit that whether it is applied to _the
French or the English, the argument entirely breaks down. If " shore is a
word which may be appUed in English to the sea as weU as to a lake, m fact,
I am not sure it is not more properly applicable, more specially appUcable, to the
sea shore than it is to the shore of the lake, one certainly would not talk of this
shore of a river, one might talk of the shore of a lake, particularly if it were a
big one.
The PRESIDENT : Or a tidal one ?
Sir ROBERT FINLAY: Or a IaJ
talk naturaUy in ordinary EngUsh of
The PRESIDENT : I thin

But I do not think one would
of any ordinary lake.

as you say, it rathei depe

upon the

Sir ROBERT FINLAY : Yes.
The PRESIDENT : The " banks of a lake " is not a very common expression
in the case of big lakes, though perhaps we must not caU them big in the
presence of Mr. Root and Mr. Lodge. As to Windermere, you would
probably say the shore of Lake Windermere—not the banks of Lake
Windermere.
Sir ROBERT FINLAY: It might be so.
Mr. LODGE : We have a railroad which is c

3d the Lake Shoi

Sir ROBERT FINLAY : Of course, where you have kes on such a scale
as they exist in America, one. naturally applies to them a omenclature which
one does not apply to smaller bodies of fresh water. I i an, one looks upon
these great lakes as reaUy inland seas, and, in fact, they re inland seas, but
certainly one would never talk of the shore of a river. T '• seashore one talks
of every day—the shore of the sea, and in certain cases I c te concede it might
be applied to the shore of a lake. The French word " Irivage " is even more
general, because "rivage," I apprehend, may be appUed indifferently—to the
earth at the margin, to the portion of the earth, the gr
id at the margin of a
river, the margin of a lake, or at the margin of the sea.
Well what argument can be based upon the use of such an expression?
lhey are all perfectly applicable to the portion of the earth which borders the
sea or the ocean. They are perfectly applicable. If the word used had been one
which was inapplicable to the border of the ocean, different considerations
would have arisen, but the words are perfectly applicable
^mnaerauon
Now take the word " c ô t e " itself.
I have dealt with that point
about the shore or ' r i v a g e " merely for the purpose of dismfssin? It,
Take the word " c ô t e ' itself. Now " c ô t e s " or coasts"of course may hay
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several meanings. In the 1st Article of this Treaty the word | côtes " is used
in the plural "les côtes," and "les côtes" I find has a definite mean ng in
French as used m the plural, to denote the territory which is near the sea. In
the Ist^ Article of this Treaty it is provided that there shall be libertv of
navigating the Pacific Ocean, that there shaU be no molestation in exercising
that right soit dans la navigation, soit dans l'exploitation de la pêche soit
dans la faculté d aborder aux côtes, sur des points qui ne seraient pas'déi à
occupés, afin d y faire le commerce avec les indigènes, sauf toutefois les
restrictions et conditions déterminées par les Articles qui suivent."
There the expression " les côtes " is evidently used in the sense which
Littré m his " Dictionnaire de la Langue Française," attributes to the word as
used in the plural under Head 9, speaking of " termes de marine." He says " Les
côtes " denotes " Les contrées voisines de la mer." I have the dictionary here
if it is necessary to refer to it, but I take it this is perfectly famiUar learning,
and we have exactly the same expression in the English language, because'
when mention is made of the " coasts of Tyre and Sidon " it did not mean the
border between the ground and the sea ; it meant the territory. " Coasts " in
English has a familiar meaning ; " their coasts " ; but the expression " Coasts of
Tyre and Sidon " denotes a territory, and that is the sense in which the words
" les côtes " i s used m the 1st Article of the Treaty. Then in the Ilnd Article,
although it is used in the singular, I submit it is evidently employed in the same
sense, because there is a provision against landing at any place where there is
an establishment by the other Powers, and the word " côte " appears only at
the end of the Article in this connection :—
" Réciproquement, les sujets Russes ne pourront aborder, sans permission,
à aucun Établissement Britannique sur la côte nord-ouest."
Now, what is the coast ? May I take an iUustration from the map of
England, which takes one into regions where one does not touch upon controversy at every point ? Take the south coast of England, and suppose anyone
was asked to delineate the coast there, to say what the coast was there in
order that a line paraUel to it might be drawn. Take the BiU of Portland. You
certainly would have to ignore that. You could not bring in a long and
narrow peninsula running out as the Bill of Portland does. You go a little
further to the east and you come to the Poole Inlet. There again you certainly
would draw the line. As you would have drawn the line across the beginning
of the Portland Bill so you would draw the Une across the beginning of the
Poole Inlet. You certainly would not endeavour to follow it in all the ramifications of salt water which constitute Poole Harbour.
Passing along the coast a Uttle further, you pass by the small inlet of
Christchurch, and then you come to Southampton Water. Southampton Water,
I submit, would not be taken into account in estimating the general line of
' coast and certainly not the ramifications of Southampton Water, which take
place from the head and from the Eastern Bay. You go along the coast a
little further and then you come to Portsmouth Harbour, a deep inlet with a
very narrow entrance, and you come next to Langston Harbour, which is an
inlet of the same kind, and then to Chichester Harbour. I am referring to this
merely by way of illustration, and I ask whether it would be possible, if anyone
was asked to delineate what was the line of coast for any such purpose as that
with which we are dealing, to take into account either such peninsulas as
Portland Bill on the one hand or such inlets as those to which I have referred
on the other.
Now, in the negotiations themselves the word " coast" is used m a connection which pointedly contrasts it with the inlets. Take the language which
was used with reference to the Portland Channel. There language is employed
by the Russian negotiators which pointedly contrasts the coast, that is, the
general line of the sea, with the interior of Portland Canal. There are three
passages which all concur one with another at pp. 71, 72, and 76 of the British
Appendix. The passage at p. 71 is at the bottom of the page, where toe
negotiators use this expression : " C'est par ces raisons que les Plénipotentiaires
deltussie ont proposé pour limites sur la côte du continent au sud le Portland
Channel, dont d'origine dans les terres est par le 56e degré de latitude nord.
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There " coast," 1 submit, is opposed to the interior of Portland Channd
Then on p. 72 they are enumerating the portions of territory which are left
open to the extension of the English Colonies :
"Toute la partie de la côte située entre l'embouchure du Portland
Channel et le 51 e degré de latitude nord."
There they speak of the portion of the coast situated between the
embouchure of the Portland Canal and the 51st degree. Now they were m this
passage, it would be a point for the Russian negotiators to make out that they
were giving as much coast as possible. The contention and observation ot toe
United States is that the expression " coast" in this connection, goes UP to the
heads of such inlets as the Portland Channel. Well, if the Russians had had any
such view in their minds they would have said that it left open to the English
Colonies the whole of the coast from the head of the channel to the 51st degree
of north latitude, but they say they start only from the mouth, and. then they
go on to say that it leaves open further for the English aU the territory lying
between the English establishments on the 54th paraUel and the head of Portland Channel, which lies in the 56 th parallel. Now, the Tribunal wiU bear in
mind that the English establishments about that paraUel had not reached the
ocean. That was pointed out in express terms in a despatch by the Russians
which has already been read ; I need not refer to it again. _ What they say is
that, after dealing with the question of the coast which begins at the mouth of
the Portland Canal—they say it leaves open, further, all the territory situate
between the English estabUshments which are away from the coast of the
ocean and the Portland Channel. The third passage is on p. 76, where Count
Nesselrode, in the third paragraph, says this :—
" I n order to avoid intersecting the Prince of Wales Island, which
according to this arrangement, should belong to Russia, we proposed to carry
the southern frontier of our domains to the 54 degrees 40 minutes of latitude
and to make it strike on the continent the Portland Canal.
The mouth of
which (' dont l'embouchure ') on the ocean Ues at the height (' à la hauteur ') of
Prince of Wales Island, and the head inland between the 55th and 56th degree
of latitude."
The PRESIDENT : Mr. Attorney-General. I do not think it can be disputed, •
that in these documents, quite apart from others, the word " coast " is used on
several occasions in that meaning ?
Sir ROBERT FINLAY: Yes.
The PRESIDENT : And in other meanings, too, if I may use the expression ?
Of course the real difficulty we have got is to say what it means in this
particuUar case.
Sir ROBERT FINLAY: Yes, I quite agree that passages may be found
one way and the other, but what I am endeavouring to get at is the general
effect for that purpose. It is necessary, even at some trouble, to group
together the details in order to get a general view of the effect
Now a very
good Ulustration of the inaccurate use of the word " côte " is afforded in a
despatch of Mr. George Canning's, because Mr. Canning does speak of the line
as reaching to the coast at the head of Portland Canal, and afterwards foUowinff
this case at p. 87, the passage will be found. I refer to it for the purpose of
showing that use of the term, not for the purpose of bringing out that the
Russians proceeded at once to correct that use in their Counter-Draft
In the
French of the Draft Convention, which Mr. Canning enclosed in his* letter to
1821 he
toe
A,?aig0tm
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* " ^remarkable
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Hnd Article,
words.
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He says :—

* e line in

I Cette ligne . . . remontera, au nord, par la passe dite le ' Portland

Then he goes on :—
" De ce point eUe suivra cette côte, parallèlement à ses sinuosités et sous
ou dans la base vers la mer des montagnes qui la bordent, jusqu'au 139e degré
de longitude ouest du dit méridien."
Now, if that expression had been allowed to stand, it would have foUowed
that when the line got to the head of the Portland Canal, if it was treated
there as reaching " la côte," instead of going over, giving to Russia the whole of
that sort of peninsula which is enclosed by Portland Channel and the sea to
the west, the line would have run down making a strip in the peninsula along
the west coast of Portland Channel, because the expression here is that it
touches the coast of the mainland of the continent at the head of Portland
Channel, and from thi:3 point it shall be carried along that coast. One at once
sees what might have been the argument on the language of such a Draft as
that, and accordingly in the Russian Counter Draft they prevent any question
arising as to whether the head of Portland Canal can be considered as coast
or not. At p. 94 in their Counter-Draft they use these words :—
I La ligne de la frontière, entre les possessions Britanniques et Russes,
remontera au nord par la passe dite le Portland Channel,, jusqu'à ce qu'elle
touche à la côte de la terre ferme située au 56e degré de latitude nord. De
ce point elle suivra cette côte parallèlement à ses sinuosités."
Now, " cette côte " there must be " la côte nord-ouest de l'Amérique,"
because that is the only coast which has been referred to previously by toe
Article. It begins by referring to " la côte nord-ouest de l'Amérique," and it is
to go up the Portland Channel till this channel terminates in the interior of
56 degrees from that point. It is to follow this coast, the north-west coast
of America, to the other point which is there mentioned.
Now, I submit that there again, in the minds of the Russian negotiators,
there is an evident contrast between the head of such an inlet as Portland
Channel and the coast. Then exactly the same observation arises upon
Mr. Canning's last draft and the Russian corrections upon that. Upon
p. 122, will be found that Mr. Canning's latest draft of the Treaty -proposed to
repeat these expressions about its running up.
I Le long de la* passe dite Portland Channel jusqu'à ce qu'elle touche à la
côte de terre ferme au 56me degré de latitude nord."
Mr. Matusevich, in dealing with that draft, altered the language to
" . . . jusqu'à l'endroit où cette passe se termine dans l'intérieur de la terre
ferme . . ."
I submit, therefore, on the whole, having regard to the way in which the
negotiations proceeded, that it is the general effect of the language used by the
negotiators that coast, or " côte," is used in contradistinction to the shores and
the heads of the inlets.
Now, there is another consideration which is of very great force in this
connection, and it is this, that the coast was to be something parallel to which
you could have a line. I really cannot put that matter more clearly than it is
put by Mr. Dall in a passage which is quoted on p. 252 of the British Case
Appendix, just at the middle of the page :—
I In short the ' summit of the mountains ' is whoUy impracticable. We
may then fall back on the line parallel to the windings of the coast. _ Let any
one with a pair of drawing compasses, having one leg a pencil point, draw
this line on United States Coast Survey Map of Alaska (No. 960 of 1884).
The result is sufficient to\condemn it. Such a line could not be surveyed ; it
crosses itself in many places, and indulges in myriads and triangles. _ The line
actually drawn as the boundary on that map omits the intricacies and is
intended merely as an approximation. It would be subject to almost insuperable difficulties for the surveyor, simplified as it is, and the survey would
cost more than the whole territory cost originally. These are the false

geographical assumptions on which the language of the Treaty is bMed,and
tiiefufficulties they offer when it is proposed to reahse, by survey, the verbal
boundary."
The difficulties are insuperable if the reading of the Trea
the United States contend for. My friend, Mr. Simon, has pi
process which is described by Mr. Dall, and I think if th< Tribi
merely look at these sketches they wiU see that Mr. DaU did not
exaggerate when he said that the result is sufficient to condemn it.

i which
per the
would
Le least

"Such a line could not be surveyed ; it crosses itself in many places,
and indulges in myriads of knots and tangles "—you simply cannot do i t ; I
have tried it on a humbler scale and without the accuracy which is si
lly cannot be done if you
that sketch which I have handed up, b
Mr. Dall says, you must, thereattempt to go parallel to such inlets. Tl
tional Une. I draw a different
fore, discard that and faU back upon a conventi
conclusion altogether. I say you must read the Treaty in a more s<
and the difficulty then does not arise. Now, the cogency of this i
appreciated only when one bears in mind two things : first, tha'
Treaty, although the Treaty pre-supposes the existence of mount
vet it
is perfectly possible yon may have the mountains receding
id the
10 marine league distance for a very considerable space.
You
t have
perfectly well 50 or 100 miles where the mountains went back
ndthe
10 marine league Umit, and during the whole of that space you hi
) draw
under the IYth Article of that Treaty a Une paraUel to the sinuoi
of the
coast.
But the second observation to which I direct attention brings out the
matter even more clearly, and it is this—that in the course of the negotiations,
it was twice contemplated, it was twice proposed that you might discard the
mountain boundary altogether, and have only a Une paraUel to the coast.
Now, I just give the references to the passages where that proposal was maÂeM
Sir Charles Bagot, at p. 71, British Case Appendix, in the last paragraph of his
amended proposal, sketches this project. He had been deaUng with running
through the channel to the north of Prince of Wales Island, and then he says :—
" Thence extending in the same direction upon the mainland as far as a
point 10 marine leagues distant from the coast ; from this point the Une would
follow a northerly and north-westerly direction parallel to the sinuosities of the
coast, and always at a distance of 10 marine leagues from the shore as far as
the 140th degree of longitude (of Greenwich)."
And the Russians returned to that
). 94, where they speak of
oposal
the line going to the head of the Portxauid Car
-nd then from this point it8
would follow this coast parallel to the 139t
if west longitude,
Now, there you have in Sir Charles Ba»o
oposal, and in the Russian
proposal, this contemplated, that you might 1
to find the boundary by
drawing throughout the whole extent of the list
line paraUel to the coast.
Mr. Dall says that is impossible. I thoroughly agree :
->ast " is taken to
include the inlets ; but it is perfectly possible if you take what I submit is thei
natural meaning of the word " coast " : general line.
Now, for this purpose I desire to call the attention of the Tribunal to the
fact that m determining what constitutes a peninsula or an inlet that is to* be
disregarded, it is aU a question of degree. You may have a peninsula which
is broad and short. WeU, that would naturally form part of the undulation—
the sinuosity of the coast. You may have an inlet which is in the nature of a
bay, that again would be part of the sinuosity of the coast, but where you have
got a long narrow peninsula, or where you have got a long narrow inlet
1 respectfuUy submit you must reject them reciprocaUy, and it would be
just as reasonable for Great Britain to contend in this case that the Une was
to be drawn along the points of the peninsulas from point to point as it is
for the United States to contend that the line is to be drawn a oner the
heads of the inlets
from inlet to inlet. Both
are equally reasonable,
W0UW
t0 contentions
b C
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Now, there is another point which illustrates this.

I said at the very
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commencer.-.ent of this branch of my argument that, in ascertaining the meaning
of the word " coast," you must bear in mind the word " ocean" is used in the
IYth Article as evidently indicating the same line—the same dividing Une •
and you must take that into account in determining what meaning you are
going to attach to " coast." It is not that you are first to ascertain the
meaning of " coast " and then force " ocean " into a sense that wiU agree with
that. That is a process the result of which I might have no reason to complain
of here, but I submit that it is not the 'true way. You must, in ascertaining
the meaning of each term, bear in mind that the other is used in the sense
synonymous to it ; and I put it to the Tribunal whether the term " ocean "
which is used in the IVth Article, is not much more appUcable to a Une which
gives the go-by to long and deep inlets than to a Une which runs up to the
head of every inlet as far as salt water goes.
Now, the history of the proposal I will very briefly indicate, because I am
sensible of the attention the Tribunal has paid to these documents, and I feel
that it is only necessary for me at this stage of the case to indicate points
which earlier in my address it might have been necessary more to elaborate. I
will just run over the points of the references. Count Nesselrode describes the
mouth of the Portland Canal as being " into the ocean," (British Case Appendix
p. 76). Mr. Pelly proposes that the limit should be measured from the sea
(British Case Appendix, p. 78). In Mr. Pelly's next communication he
proposes that it should be from the coast, from the sea, from the shores,
(p. 80). At p. 82 of the British Case Appendix it will be found that Count
Lieven, after a conversation with Mr. Canning, referred to the distance from
the côte ; while on his side, Mr. Canning spoke of the sea (p. 86 of the same
Appendix), and Mr. Canning's Draft, which will be found on the next page,
p. 87, provided that the lisière was not to extend in width from the sea—
" . . . . depuis la mer vers l'intérieur, au delà de la distance . . . . "
And so on. The Russian Counter-Draft on p. 94 provides that the lisière shall
not have any width on the Continent of more than 10 marine leagues, starting
from the shore of the sea :—
" . . . . à partir du bord de la mer."
Well, I would ask in passing, that the far effect of a phrase of that kind
should be contrasted with the claim of the United States, which carries the line
really back about 100 miles from the mouth of the Lynn Canal, and I submit
that the " largeur " in that passage which really is explanatory of what ultimately
embodied the intention of the negotiators, as ultimately embodied under the
Treaty, "largeur " means the measurement across at right angles to any point.
Then in Mr. Canning's last draft at p. 122 of the same Appendix, the
measurement is stated tcT be from the Pacific, a phrase to which I invite
attention. Mr. Matusevich, in his alterations shewn at p. 126, puts in " mer,"
and then finally the Treaty has the expression " océan " and one can hardly
. doubt that that expression had been inserted after a long discussion. I pass
from that head of consideration to the meaning of the expression " côte " and
desire to deal with a contention put forward by the United States on this head,
which is that our reading of the meaning of the word " côte ' is inconsistent
with the demand of Russia for a barrier opposite their islands.
Now, in connection with that I submit that it is absolutely necessary to
take into account what is the law with regard to territorial waters. Now, I
am not going through that law in detail. I may point out that the authorities
are all very conveniently collected in the British Counter-Case at pp. 25 to 30.
It begins at p. 24 of the British Counter-Case and runs on to p. 31. Now,
without going through the authorities, to which, for the sake of brevity I
venture to refer the Tribunal, there are just two of all the books cited to
which I desire to make reference. The first of them is the 309th Section of
" BluntschU's Droit International."
The PRESIDENT : What edition ?
Sir ROBERT FINLAY : I am reading from the fifth edition. It is the
the
where he speaks of what is
French translation, by Lard
JO
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sovereignty of the adjoining Power. He first mention^ the str of sea >vered
bv the range of cannon from the coast. Then he speaks ot p •ts of t sea " ;
and then, thirdly, of gulfs and roads. Now, the note is very clear upon this
- of the
point, and it indicates the limits. He says ;—" Ce
united so intimately to the continent (to the mam
certain extent at all events, make them part (count th«
of the adjoining State. They are considered as accès
safety of the State and public order are so much n
the fire
cannot be content in certain gulfs within the zone of
i to the
of cannons from the bank. One would only be able
xtent of
general rule of the liberty of the sea for grave motives,
and the
[Hu
toe gulf is a little (somewhat) considerable : thus tl
j can contest the
Gulf of Mexico are evidently part of the free sea. No
ends between the
sovereignty of England over the arm of the 'sea which
French translator
Isle of Wight and the English coast." I observe that
spells Wight, " Whight."
" I t could not be admitted for the sea situated between England and
Ireland. The English Admiralty has, however, sometimes sustained the theory
of inclosed seas (narrow seas), and has put forward the doctrine under the name
of King's Chambers, and so on.
Well, I need not read any further. The contrast is between gulfs of great
size and gulfs the depth of which is very considerable according to their
breadth, and the whole subject is dealt with with his usual clearness by the
late Lord Blackburn in a case which relates to Conception Bay, in Newfoundland—a case which is reported in 2, Appeal Cases, at p 394, the name of
the case being The Direct United States Cable Company, Limited, v. The AngloAmerican Telegraph Company, Limited. There are only one or two passages of
this Judgment to which I desire to call attention. It was not necessary in the
case to decide the point on the question of international law, because the point
of controversy between the two Companies was whether the waters of the bay
could be considered as British territory as between them, and there was a
Statute which seemed to make an end of the point. Lord Blackburn refers to
the general question, and applied particular legislation to the point immediately
before the Privy Council. He says :—
" The question raised in this case, and to which their Lordships confine
their judgment, is as to the territorial dominion over a bay of configuration
and dimensions such as those of Conception Bay as above described.
"The few EngUsh common law authorities on this point relate to the
question as to where the boundary of counties ends, and the exclusive jurisdiction at common law of the Court of Admiralty begins, which is not
precisely the same question as that under consideration ; but this much is
obvious, that when it is decided that any bay or estuary of any particular
dimensions is or may, be a part of an English county, and so completely
within the realm of England, it is decided that a simUar bay or estuary is
or may be part of the territorial dominions of the country possessing the
adjacent shore."
And then Lord Blackburn passes on to deal with the question of the
general law of nations, and says :—
| We find a universal agreement that harbours, estuaries, and bays landlocked belong to the territory of the nation which possesses the shores round
them, but no agreement as to what is the rule to determine what is ' bay ' for
J
this purpose.
" I t seems generally agreed that where the configuration and dimensions of
the bay are such as to show that the nation occupying the adioinino- coasts also
occupies the bay it is part of the territory; and with this idea most of the
writers on the subject refer to defensibility from the shore as the test of occupawirlto of
nf one
n™ ™™
tion, some suggesting, therefore, a,
a width
cannon shot from shore to
shore * 3 miles; some a cannon shot from each shore, or 6 miles • some an
arbitrary distance of 10 miles."
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Then he points out that the jurists and text writers are not agreed upon this
point, and he refers to the fact that the United States in particular have
claimed territorial jurisdiction over very extensive areas, such as, I think,
Delaware Bay, and some other inlets on the coast of the United States. After
that review of the law he says he does not think it is necessary to deal with the
question of international law, that, as a matter of fact, the British Government
had long exercised dominion over this water, and that the Statute seemed to
settle the question as between the Parties to this Utigation.
The PRESIDENT : I do not know whether you care to look at it,
Mr. Attorney, but on this particular point, although no decision was given, of
course, on the point in the Behring Sea Arbitration, there is a very interesting
Memorandum by Mr. Gram, who was the Norwegian member of the TribunaL
Of course, these fjords in Norway, as you know, run many miles into the
country—60 and 100, and more—and you will find, if you care to refer to it,
that in the course of the proceedings he read that Memorandum, showing that
from a Norwegian point of view—and certain other countries were also mentioned—these fiords were also regarded as territorial waters. I t has not very
much bearing on this ease, but still it rather supports that view of Lord Blackburn's. I daresay you have seen it ?
Sir ROBERT FINLAY : No, I ht

Lord.

SNT : It is in the course of the argurni
idum. I will see if I can get it for you.

that Mr. Or;

Sir ROBERT FINLAY : I should be very much obUged. I think it would
be of very great importance. What I am going to submit is that on every
principle where you have
The PRESIDENT : Mr. Foster will remember it very we]
appears

one of the

The PRESIDENT : It was in the course of the argume

-it was read m

Mr. FOSTER: The statement of Mr. Gram
Protocols.

The PRESIDENT : I wiU get it for you, Mr. Attorney.
Sir ROBERT FINLAY : I think the Behring Sea proc
Inner Temple Library.

gs are in the

The PRESIDENT : I will get them for you.
Sir ROBERT FINLAY : What I am going to submit as a general proposition of international law is this, that there is no necessary Umit as regards
the width of the estuary or inlet which is to be regarded as territorial waters ;
but where you have got a very deep inlet which is deep out of all proportion to
its breadth, that must be regarded as being territorial waters. Now, I do not
know that it is necessary for me very much to labour that point. It is extremly
well iUustrated, of course, by the fiords on the coast of Norway, but we are
not contending for any great width, we really are content to take for this
purpose, in determining what are territorial waters, the smallest distance. We
prefer to err on the safe side. Now, a very good useful guide for this purpose
is afforded in the provisions of the North Sea Convention, which is referred to,
in the British Case at p . 78. The Lord Chief Justice is very well aware that
the North Sea Convention, which has formed the" subject of consideration on
many occasions
[1060]
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The PRESIDENT : Ten miles.
Sir ROBERT FINLAY : It is embodied in the Sea Fisheries Act, 1883, in
the Schedule.
The PRESIDENT : That was a contract, of course.
Sir ROBERT FINLAY: That was a contract, and, of course, one can look
at these contracts not as binding in any other case, but merely as affording a
sort of indication of what two great Powers have thought reasonable in such
a matter, and there the provision is that the 3-mile limit within which fishing
was not to take place was, as regards bays, a distance of 3 miles, to be
measured from a straight Une across the bay in the part nearest the entrance
—at the first point where the width does not exceed 10 miles. That passage
is extracted, and references are given at the bottom of p. 78 of the British
Now, for the purpose of this Arbitration, it is not in the least necessary
for Great Britain to contend for 10 miles across, although it would have been,
I submit, a very reasonable thing to do. A width across considerably less
than that—of 8 or 6 miles—of 6 nfiles, is quite sufficient.
The PRESIDENT : As a matter of curiosity—do not let me interrupt you
*—where does the 6 mUes come in Lynn Canal, do you know ?
Sir ROBERT FINLAY : About Berners Bay.
The PRESIDENT: Thank you.
Sir ROBERT FINLAY : I rather think it is somewhat below that. It
certainly is at Berners Bay. I am told I am substantially right—it is beljSr
Berners Bay. There, at least, and as I submit, according to the better opinion,
below that the limit of territorial waters would begin. Now, the contention
which I am dealing with is the contention put forward by the United States,
t h a t there was to be a barrier.
Mr. AYLESWORTH: Do we understand, Mr. Attorney, that Great
Britain would be content with a 6-mile limit ?
Sir ROBERT FINLAY : WeU, I cannot put it in that way, Sir, because I
doubt whether, internationally, it would be right to say that. I doubt whether
the United States would recognize for one moment that their territorial!
waters did not extend further down than the point where the channel is of the
width of 6 miles.
The PRESIDENT : I have no doubt you wiU deal with it because this is
the very part of the case which is giving me the greatest difficulty, and in
which I want aU the help you can give me. Perhaps it is diverting you at
the present moment.
Sir ROBERT FINLAY : No, I am much obUged to your Lordship.
The PRESIDENT: There are territorial waters much lower down than
that—territorial waters between the United States and Great Britain—
because Admiralty Island you see—I am looking at the British Map No 37
which is the biggest—if it is 6 miles opposite Berners Bay, then Admiralty
Island runs up to about 2 or 3 miles on either side of it, and therefore you
have this curious position, that if ocean from that point of view went up as far
as Berners Bay, what was it down between Admiralty Island ? It only shows
how difficult it is to apply general principles to such a curious geographical
&
locality as this.
° r

Sir ROBERT FINLAY: It is; and, of course, what one has to recognize
is this. Our contention about territorial waters is not, of course, put forward
with the idea that the coast is to be taken at the outside of the Une of
territorial waters. 1 do not contend for anything of that kind. What I am
•contending for is this—that what Russia was to get was to be a lisière at the
edge of the continent, and that that lisière, for the purpose of control and for
-.the purpose of aU exercise of dominion, is not in the least degree interrupted
fby the existence of an inlet which crosses it as long as that inlet is territorial
waters ; so that it is really for my purpose not necessary to say more than this
—that as long as you have got the waters of the inlet which the lisière crosses—
.an inlet which at that part of its extent really forms part of the lisière—there
as no interruption of the barrier for which Russia was contending. I quite
recognize that Russia was to get a belt of land upon the continent. I am not
•contending that the barrier was to be formed solely of water, but what I do
«ay is that as soon as you get a belt of land on the edge of the continent, that
,-belt, for the purposes of a barrier in every sense in which it was stipulated for
,by Russia, is no more^interfered with by its being crossed by an inlet than it is
interfered with when it is crossed by a river. That is my contention.
Now, of course, these inlets, if we are right in our view that the heads of
many of these inlets belong to Canada, the lower parts of the waters of these
inlets would be subject to a right of passage for the purposes of navigation by
«Great Britain, because although the waters of an inlet are territorial under the
•dominion of the Power which owns the adjoining territory yet these waters
are subject by the general law of nations to the right of passage. Otherwise,
1 apprehend—to make my meaning perfectly clear—it would be an infraction
•of the general law of nations if any State were to attempt to prevent merchants
of other States from passing along within 3 miles of the coast on their voyage
•from one foreign port to another foreign port. But I apprehend that any
•State would be perfectly entitled to say, " You shall not come up along a
narrow inlet which is part of the territory of our State unless you are on your
way' to some point to which you have a right to go."
Take the case of an inlet 90 miles deep, with British territory at the head
of it ; the lower part of the inlet is unquestionably the territorial waters of
Russia or of the United States. Any British vessel would be entitled to say,
" We have the right to pass through the waters of the lower part of the inlet
because we are going to a port of ours which is situate at the upper end of the
•inlet." It would be perfectly different if Great Britain could not say that she
had any portion of the territory at the head of the inlet. In that case the
right of navigating the inlet would, by the general comity of nations, be
•dependent upon the right of access to ports of the United States at the head of
vthe inlet. But as long as there is any purpose for which innocent passage may
be exercised, I submit that it is perfectly clear from the general law of nations
-that it might be exercised over territorial waters ; but that does not do away
with the sovereignty over the territorial waters. No fishing would be aUowed
there, and the law of the Sovereign State adjoining prevaUs there for the
.purpose of keeping order ; for aU purposes of regulations the law of the
adjoining State there prevails ; it is under its dominion, only subject to this
•right of innocent passage.
Now, if that doctrine is applied to the present case, I submit that you
have got your barrier—you have got your lisière—and that it is no more interfered with by its being crossed by an inlet than it is interfered with by its being
•crossed by a river.
Now what was the purpose for which Russia wanted this lisière ? A great
deal is made of this doctrine of the barrier theory in the Case and the Argument
Tor the United States, and I desire that I should justly appreciate it before I
make any further observations upon it. It will be found in the United States
Case at pp. 29 and 30, and again at pp. 51 and 52. I will just refer to enough
-of these passages to show clearly the way in which it is put.

Sir E. FMay.
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1 The report continues with the following language
" It is a report of
M. de Poletica ; I am reading at the bottom of p. 29 of the United States
•Case :—
"The report continues with the foUowing language,. significant of the
-object to be secured in determining the inland boundary of the Russian
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possessions, j In fixing the longitude, Count de Lambert ha« 1 mainbj' i n v iew the
e north'
establishment of a barrier at which would be stopped, once for all,
croachas to toe west of the coast allotted to our American Com-. any, th
ments of the English Agents of the Amalgamated Hudson id av and
jountry
EngUsh Company, whom a more intimate acquaintance with t
traversed by the MacKenzie River might easily bring in the course of ti ne into
the neighbourhood of our establishments.' The importance of this state ment is
increased by the fact that M. de Poletica continued from tin- time w hen he thus
declared the object desired until the negotiations ended m
celebrated substantially in charge of the Russian side of tl
from the further fact that Count de Lamberts surges
>rect a
embodied in the signed Treaties. Russia from the first
s oi Great
territorial ' barrier ' between her coasts and the inland p
Britain, and this ' barrier ' she secured by the provisions of t h e T i ty <jf 1825
with Great Britain."
, . ; And-then again at pp. 51 and 52. They quote at the bottom of p. 51 a
;spatch of Count Nesselrode s, written on the day of the signature of the Treaty
ith America, and say.that:lvii of the
" Count Nesselrode reviewed in a letter to Ad
Great
progress of the negotiations with both the United
Britain.
He stated that Russia sought the interests of the RussianAmerican Company, and that ' Great Britain, on her part, represents the rights
of the Hudson Bay Company.' Having set forth the danger of ' disagreeable
consequences.' arising from the extension of the settlements of both Companies
along the 55th parallel, he continued: ' F o r this only one expedient près
itself—to establish at some distance from the coast a frontier-line which shall
not be infringed by our establishments and trappers, as also by the hunters of
the Hudson's Bay Company. The Plenipotentiaries on both sides equally
recognized the necessity of this measure ; but the width of the coast-line
necessary for the safe existence and consolidation of our Colonies, the direction
of the frontier, and even its
form subjects of negotiation,
the British Ambassador has d
continuing them he must see
7 instructions from his Court.'
Then comes the comment :—
" This statement shows beyond ' controversy the purpose of establishing a
lisière upon the continent. It was, as has been said, to create an unbroken
barrier along the entire water-front of the continent. Count Nesselrode
further called the attention of his correspondent to the fact ' that, in accordance with contemplated plans, these settlements (i.e., Colonies) after the line of
frontier has been fixed, will acquire recognized and undisputce "d ssion of a
considerable extensive zone of country.' This statement
i n answer to
Admiral Mordvinof s assertion that ' seaboard colonies requireefoi - their welfare,
not only the control of the shore,' but broad lands on the nnain land . At the
time Count Nesselrode*wrote, Russia had taken a decided *pos tion as to the
lisière, from which she ' did not afterwards recede ; and, whi
tie te rmed this
lisière w a considerable extensive zone of country,' he showeid t hat it was his
understanding that no inconsiderable area on the continent
ild t e secured
if the proposed boundary was accepted by Great Britain, wh
'recognized and undisputed possession' indicated his viewsnleof the
the expression
territorial
rights which Russia would obtain."
Now, the argument is that Russia was stipulating for a territorial barrier.
I say that she gets that territorial barrier, even although it is crossed at points
by rivers or by inlets the waters of which are the territorial waters of Russia.
And that the object of Russia m stipulating for this lisière or barrier is not in the
slightest degree frustrated by its crossing inlets is shown if one looks at the
passages where the sort of use that was "intended to be made of this strip by
? T ^
f a - i e r e l y - ?ff t 0 t h e m b € C a U s e t h e y W
been already read
in the course of dealing with the negotiations &generally,
and a reference to the
pages is sufficient The references f a m going to give7 are all i f t h e British
7(?,th fi h
P a r a g t a p h f r S l t h e t0
fei^ffiït^fî° that:—- P of the p a g e ï e
counter-DraftS.of^the Russian Plenipotentiaries says
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| principal motive which forces Russia to insist upon retaining the
«over
y over the strip of land described previously on the mainland from
the I
nd Canal as far as the point of intersection of the 60th degree of
latit-J
ith the 139th degree of the same, is that, if deprived of this territory,
the I paiJn-American Company would be left without any means of supporting
the e [ablishments, which would thereby be left without any support, and could
not have
any fltrftncrto
strength rtnr
nor solidify
solidity.""
Le ftnv
At p. 71 they si
liddle of the page,

tndCha
ont d'aï
sur la

les EstabUssemens Russes des
•qu'ils seroient à la merci de c
ferme."
At p. 74 they develop this in their final decision, saying :—

" That any establishment formed on the said island, or on those i
would in some manner be turned by the EngUsh establishments of 1
land, and be completely at the mercy of the latter."
In the passage before that they say : ~
" That the possession of Prince of Wales Island without a portion
tory on the coast opposite this island could not be of any use to Russi
On p. 77, Count Nesselrode, in writing to Count Lieven, deve
Yiew. He says :—
" If the Prince of Wales Island remains ours, it must be of some
us. Now, according to the view of the English Ambassador, it v
only a burden to us, and almost an inconvenience. Indeed, this is
the establishments which would be founded by us would become a
isolated, deprived of all support, surrounded by the possessions <
Britain, and at the mercy of the English establishments on the cos
cost of maintenance and of supervision would be ruinous, the burden
would not be reUeved by any compensation."
That is, if they did not have that lisière.
is one sentence that I passed over :—
" For ourselves we confine our demands

ity to
d be
. and

At the bottom of p.
"

The PRESIDENT : You read it in another connection on Friday.
Sir ROBERT FINLAY : Then if I simply refer to it again it is sufficient.
Then at p. 73, at the end of the third paragraph :—
" EUe se réserve uniquement un point d'appui, sans lequel il lui seroit
•impossible de garder une moitié de ses domaines."
Ther on p 110, and this is the last reference with which I wiU trouble
this head, Mr. PeUy refers to the object being the principle of
don. I need not reaUy read that passage. I submit that
looked at the crossing of the inlets would not in the slightest
with this barrier or lisière, or by whatever name it may be
Whî Russia wanted was to secure that her estabUshments on the
ttds sli ould [ot be left without a point d'appui, clearly for commercial
pur
She provides that she must have a strip of territory on the edge of
the contir ent f the commercial purposes of these islands, and when she gets
11 the same, although it may be intersected here and there by
tha ; she g
inle ts,or îere anid there by navigable waters.

Sept. 21, 1903,

Now, the right of navigation reserved to Great Britain down the rivers
• shows, of course, that complete access to the sea was to be obtained by Great.
Britain wherever there was such a river. I need not run through the passages
which illustrate the readiness of Russia to make this Concession, but I would
point out that if the right of navigating down the rivers is not inconsistent with
preventing collision between the posts of the two Companies no more is the
retention by Great Britain of the sovereignty of the heads of the inlets with the
right of innocent passage down and up the inlets for the purpose of access
inconsistent with the purpose which Russia had in view. Of course, m this
connection it is important to remember that in the absence of any accurate
knowledge of the geography of these regions it was not known exactly what^
the rivers might be or'what their importance might be, and yet the right of
passage is conceded down all these rivers.
#
Then I think there is only one more point which is made by the United
States in this connection on which I ought to make an observation ; it is the
argument which is based upon Sir Charles Bagot's reason against the Russian
proposal that it would take away from Great Britain the sovereignty of " cespetites baies" between 56 degrees and 54 degrees 45 minutes. I have already
referred to this passage of Sir Charles Bagot for another reason. He fixes54 degrees 45 minutes as the southern boundary. I referred to it in that connection ; I am not dealing now with that at all ; I have passed from that
altogether ; I am going to answer the use which the United States try to
make of this passage of Sir Charles Bagot against the British contention. The
passage itself is on p. 70 of the British Case Appendix. It occurs at the bottom
of the page, and as I have read it more than once in other connections, perhaps
at present it is enough if I refer the Tribunal to it. I might just mention the
material words. He says :—
| It is to be noted, in answer to the proposals offered by the Russian
Plenipotentiaries, that such a dividing line up the Portland Canal, and
from that point along the mountains to the 139th degree . . . . deprive
His Britannic Majesty of the sovereignty over these inlets and small bays,
which are to be found between the 56th and 54th 45 minutes degrees of
latitude, many of which (as there is every reason to believe) communicate
directly with the establishments of the Company of Hudson's Bay. . . ."
Now, the comment of the United States upon that passage will be found
at p. 46 and p. 68 of their Case. I will read first at p. 46 :—
" The notable part in this statement by the British Minister is that he
objected to the proposed line, since ' i t deprived His Britannic Majesty of
sovereignty over all the inlets and small bays [de toutes ces anses et de ces petites
baies] lying between latitudes 56 degrees and 54 degrees 45 minutes.' The
reason why he confined his objection to the coast between these parallels
becomes apparent upon reading the proposal for a boundary offered by him in
the same document in which the foregoing quotation appears."
Then the proposal is set out. It is a proposal for a boundary along the
channel separating Prince of Wales Island and Duke of York's Island from the
islands situated to the north. Then they comment on that, saying :
"Sir Charles, following that portion of his instructions which directed
him to secure at least a line on the mainland as far north as the northernmost
port of the Hudson's Bay Company west of the Rocky Mountains, which,
according to Mr. Pelly's letter of the 25th September, 1822, was ' t h e Rockv
Mountains portage in. 56 degrees north latitude,' proposed a line passing
through Sumner Strait and reaching the shore of the continent in t h !
neighbourhood of Wrangell, about latitude 56 degrees 30 minutes "
Then, on p. 68, paragraph 2 on the page, they say :
"Throughout the negotiations a territorial barrier alone the water front
on the continent was constantly made prominent by the Imperial Government.
In fact, the first series of conferences between Sir Charles Bagot and the
Russian Plenipotentiaries was broken off because the latter demanded he
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mainland opposite Prince of Wales Island, and the f< •mer refuse
it, because to do so would deprive Great Britain of '
bays'and inlets ' of that portion of the coast. The I
the purpose of Russia in demanding a lisière. I t did i
with fuU knowledge, and presumptively with the "
Russia's demand, it accepted the Une of- demarj jation which Ru
Now, I submit that when the propssal with which Sir Charles Bagot was
dealing in the passage in question is referred to, any objection which may be
based on this passage falls to the ground at once. What he was commenting
upon was the first Russian proposal of Portland Channel. His proposal had
been Chatham Strait, up Chatham Strait and Lynn Canal. He does not say
that the Russian proposal would deprive Great Britain of the inlets and the
smaU bays from Lynn Canal to 54 degrees 45 minutes as he would have done if
he had thought that Great Britain was to have no anses at all upon this strip
of the coast. The implication is really the other way. His observation is
confined to the block which exists between Portland Channel and toe sea and
the lisière proper. " Lisière " is used in several senses in the course of these
documents. Sometimes it denotes the whole Russian territory, more commonly
perhaps the whole Russian territory, beginning at the mouth of the Portland
Canal and running away up to Mount Elias. That is one sense in which it is
used. But sometimes lisière refers to the strip which begins from 56 degrees
northward, because owing to the way in which the Une is drawn from the head
oi Portland Channel, it is then that you begin to get the lisière in the more
proper sense of the term. If you take the line up Portland Channel—a
reference to the map will show at once what I mean.
The PRESIDENT : I quite follow that, but what presses me and what I
want to hear you upon is first dealing with it as the piece between 56 degrees
and 54 degrees 45 minutes. What did he mean by " inlets " there ? I foUow
vour point perfectly, Mr. Attorney, that it may well be that Great Britain was
still to have access to inlets higher up, but speaking of it as between those two
latitudes—56 degrees and 54 degrees 45 minutes—the document would seem
to contemplate that there were deep inlets there, because he speaks of them
as going up to the Hudson Bay's Company's estabUshment.
Sir ROBERT FINLAY : The expression is " ces anses et ces petites
baies.':
The PRESIDENT : It is a little more than that, because they say :—
" . . . . many of which (there is every reason to beUeve) communicate
directly with the establishments of the Company of Hudson's Bay."
Sir ROBERT FINLAY : I take it that what he meant by that was by
rivers.
The PRESIDENT : Possibly.
Sir ROBERT FINLAY : At least, I think so.

The words are :—

" • • • many of which (there is every reason to behevej communicate
directly with the establishments of the Company of Hudson's Bay."
I think that that is what he must mean.
The PRESIDENT : Very likely.
Sir ROBERT FINLAY : And that he was not contemplating that an inlet
went in so far. In fact, I do not think he could have meant that, having regard
fo the fact that he had Vancouver's narrative and chart before him, because
Vancouver had explored the coast so exhaustively that, barring rivers, he had
[1060]
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exhausted every means of communication. Every inlet Vancouver had explored,
^
^
°
^
^
B
t i s s a y i n g in that passage is that m this block up
^ 5 f n e e s from the mouth of Portland Canal in 54 degrees 45 minutes,
L a t B r i S n loses all the inlets, whatever they are.
H e s ^ r f ^ e j ™
et ces petites baies," and I submit that that answer is really, a complete one to
f n y I g u m e n t ; in fact, that the argument really turns against those who seek
to u s ? i t by confining his observations to "ces anses et ces petites baies up
o Te degrees whereas the proposal he was dealing with had been one which
tarted from Lynn Canal, and the natural inference rather is that he did not
coTe^Z
a s ^ t all impossible the case of Great Britain having access to the
Now ^ " r h t o t l y follow the United States' Case on this point, they suggest
that what Sir Charles Bagot was referring to when he used these words was the
proposal which he himself makes further on m the same despatch, i Well, I
respectfully submit that that cannot be so. What he is doing is, he is
commenting upon the Russian proposal as contrasted with his own. His own
had been Chatham Strait to Lynn Canal, which is given to Russia and so on,
not Portland Canal, and thence the strip u p the coast. I t is perfectly true
that in this same amended proposal he does go on to suggest a line—m the second
paragraph on p. 71.
" . . . . running from west to east, through the middle of the channel
which divides the Prince of Wales Island and the islands lying to the north of
the said islands until it strikes the mainland.
" Thence, extending in the same direction upon the mainland as far as a
point 10 marine leagues. . . ."
It is perfectly true that he makes that suggestion. Sumner Strait would ,
be, I think, about 56 degrees 30 minutes. That is not what he is referring to.
That is a subsequent proposal which he makes thereafter. But what he is
commenting on is the effect of the Russian proposal and what already has
been put forward.
Now, I think the last head of the argument on this question with
reference to what is the coast—" la côte "—leads me to make some observations
with regard to the effect of Article VH. Well, the history of Article VII is a
very curious one. It reminds one of the tale in which the combatants
exchanged rapiers, for, in the Behring Sea Arbitration, two contentions were
put forward on this point. The British contention was that Article VII
related to the whole North-West Coast of America, including the Behring Sea ;
the United States' contention was that Article VII related to the lisière, and the
lisière alone. The passages are referred to, but I need not read them, because,
after all, it is very unprofitable
The PRESIDENT : I was going to suggest it to you. I t really is most
unprofitable.
The strongest arguments for you are to be found in
Mr. Carter's speech- and arguments on behalf of the United States in the
Behrmg Sea Arbitration, but really at that time we were answering
Mr. Carter's argument, which was that the North-West Coast of America did
not include Behring Sea and only included the lisière. Therefore all we said
had reference to that. But surely these personal appeals
Sir ROBERT FINLAY : I mean it is no use saying
The PRESIDENT : I do not know who was right.
Sir_ROBERT FINLAY: That the United States, in a most forcibly
S Z f mat
l u it
^ refers
r ^ ï to
/ tthe
Whsière
- ° n e and
. " Sthe
I lisière
M "alone.
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except
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article Vfl!

The PRESIDENT : Only.
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TOreferred to
tne wnofe JNorth West Coast of America, including the Behring Sea. Passing

from the discussion which took place there, I may only point out this, that if
the American Argument in that case is right it entirely demolishes the whole of
their contention here, because if the United States were ririit in sayino- that
Article VII related only to the lisière, then I suggest that Article VH provides
for the reciprocal use by the two Powers of any of the inland waters and
havens, and so on, on the coast dealt with by Article VII. If that is ri^ht it is
conclusive to say that Great Britain must upon that lisière have certainhavens
and waters which will answer the description. Really, on that head I have
nothing to add to what was said by the United States, but I would desire to
to make a few general observations as indicating my own view—the view
which I now submit of Article VII.
The PRESIDENT : It was no part of our contention there that the NorthWest Coast did not include the lisière.
Sir ROBERT FINLAY : No.
The PRESIDENT: But you cannot use that so much in your favour
because our whole point was directed to show that it did include Behring Sea.
That was all we cared about.
Sir ROBERT FINLAY: I quite agree, but if f could establish that
Article VII only referred to the lisière it would take us home the whole way.
The PRESIDENT : Certainly.
Sir ROBERT FINLAY : Because there can be no escaping from the conclusion to which the argument of the United States in the Behring Sea Arbitration pointed—that on the lisière Great Britain as well as Russia must have had
waters to which that Article could apply. But I think I am entitled to make
this observation, that when that argument was put forward by the United
States it must have been recognized that that conclusion followed. It is
not easy to suppose that when time after time, in despatches by Mr. Blaine,
and in the arguments of the United States' counsel, the view was put forward
that Article VII related only to the lisière, the United States at that time
shrunk from the idea that Great Britain might have the heads of inlets upon
the lisière, because the argument evidently implies it. If that Article which
provided for reciprocal rights to use the inland waters applied only to the
lisière, then it irresistibly follows that Great Britain has portions of these inland
waters upon the lisière, and without in any way seeking to turn against the
United States now the argument which she used then, it is perfectly legitimate
to point out that in the Behring Sea Arbitration they used an argument which
did involve, and must, to>the knowledge of those who used it, have involved
the proposition that Great Brita'n on the lisière had the heads of inlets.
Now, I think I must make one or two observations upon the effect of
Article VII, apart from what was said in the Behring Sea Arbitration. In the
first place, it is absolutely necessary that one should refer to the 1st and
Ilnd Articles of the Treaty in this connection. The effect of Articles I and I I
of the Treaty I take to be this ; that they were really intended to deal with the
pretensions that had been put forward in the Ukase, and also with another
matter cognate to those pretensions, but which was not necessarily involved in
the rejection of those claims put forward in that Ukase to maritime jurisdiction. Articles I and II, I submit, are dealing with the ocean, and the portion
of Articles I and II which has any relation to inlets or territorial waters is to
be found, not in the general expression that the subjects of the High Contracting Parties are not to be troubled in any part of the ocean in navigating
the same, but in the provision that they are not to be troubled in the exercise
of the right of landing on the coasts at points not already occupied in order to
exercise trade with the natives, the provision as to not landing on points
already occupied being developed and emphasized in Article VII, wl £ c JJ
provides against any landing taking place on points where establishments had
been set up by one Power or by the other.
Now, I submit that this is the real effect of Article I. It deals generally
[1060]
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with the ocean ; with territorial waters it deals by the power which is given to
land on thé coast to trade with the natives at points not already occupied.
Sept. 21,1908. N o w ^ w . t h r e g a r d t Q A r t i d e YLI—I had better read it :—
Sir R. F:

« It is also understood that for the space of ten years from the signature
1 the present Convention the vessels of the two Powers, or those belonging to
their respective subjects, shall mutually be at liberty to frequent, without any
hindrance whatever, all the inland seas, the gulfs, havens, and creeks on the
coast mentioned in Article HI, for the purpose of fishing and of trading with
the natives."
That is, dealing with the inland seas, gulfs, havens, and creeks on the coast
mentioned in Article III. Now, that coast, whatever may be said about it, must
have been a portion of the ocean ; it must have been on the North-West Coast of
America. Then with regard to the portion of the coast with which Article VII
deals, I submit that the true view is that that express provision with regard to
navigating the inland seas and inlets and so on for ten years would supersede
the more general provision of Articles I and II. Articles I and I I had given
the right not only of navigating the Pacific Ocean^but also of landing at appoint not occupied for the purpose of trading with the natives. The more
specific provision with regard to the inland waters and inlets which are referred
to in Article VH existing only for ten years would seem to negative the idea
that with regard to the portion of the coast to which Article VII applied the
general provision of Article I as to the right to land for the purpose of
trading with the natives would continue to exist at the end of ten years. I
believe that some controversy did arise upon this point as between the United
States and Russia under the very similar provisions of their Treaty, and I do
not think that the United States succeeded in asserting, although at one time
it was contended for, that right to exercise the privilege conferred by Article I
after the ten years had lapsed upon the portion of the coast to which Article VII
applies.
Now, what I have to say with regard to Article VJUL is this—that,
whatever its extent, it most certainly does apply to the lisière; it includes
that most certainly ; and I submit that, from that point of view, it receives
full application on the lisière. If, as we contend, Great Britain was to have
the heads of the inlets, the case is provided for. During the ten years
during which it was to continue to be in play it would have full operation.
Then, if it were confined, as the United States once asserted, to the lisière,
it would have also full operation upon the lisière, even if it appUed to some
other part of the coast, as long as it did apply to the lisière.
I do not know that anything would be gained, but I have worked out the
whole of the history of this Article VII, and am prepared to deal with it
if the Tribunal think it desirable to trace it through the negotiations. But.
after all, its bearing on the Case is rather incidental ; and unless the Tribunal
indicate that they desire that I should treat of it more in detail at the present
time, I do not propose to do so. I have to bear in mind that two of my
learned friends are to follow me, and that if anything arises on Article VH
the very brief indications that I have given on the subject can be worked out
afterwards more in detail. But I have all the materials here, and am prepared
to do that if the Tribunal desire it.
Mr. AYLESWORTH: There is one point on that Article to which
probably one or other of your colleagues will give his attention, Mr. Attorney,
and that is the suggestion which occurs at once, whether the inlets to which
the privilege of access was by that Article given to the Russians might not be
inlets on the coast south of the entrance to Portland Canal-between that and
wnau is now the boundary at paraUel 49.
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applied to the North-West Coast south of 60, and, as I understood it that would
include within the operation of this clause the lisière in favour of Great Brita in
as against Russia, and also in favour of Russia as against Great Britain so far as
the heads of any inlets were concerned if our view be correct, and in favour of
Russia as against Great Britain the portion of the coast from the mouth of the Portland Canal down to latitude—then it would be said probably 51 but now latitude
49—whatever the rights of Great Britain then were upon that lisière and no
doubt effect may be given to Article VII by saying that it did apply to that
part in favour of Russia as against Great Britain. It is extremely difficult, I
may say at once upon the papers, to find anywhere any precise indication
that the line was to be drawn at 60 degrees. The contention, I suppose, in
favour of that view would be this, that beyond 60 degrees the rights of Russia
had never been called in question at aU and that the Treaty so far as it was
fixing a line of delimitation was dealing with the territory of Russia which was
in dispute south of 60 degrees, and that the intention of Article VH was to
deal with a bit of coast which was in dispute effecting a sort of partition
between Russia and Great Britain to give reciprocal rights upon the coast. I
think it extremely difficult to say positively that that is the meaning of
Article VH. I do not for a moment deny that it would receive its application
in favour of Russia if that were the contention ; on the other hand, it certainly
includes the lisière and it receives its application in favour of Russia at the
heads of the inlets. Whatever it includes, it certainly includes the lisière.
The PRESIDENT : Mr. Foster has most kindly found that Memorandum
of Mr. Gram's, and has lent it me, and it is, of course, at your service,
Mr. Attorney.
[Adjourned for a short time.]
Sir ROBERT FINLAY : There was one point upon which I expressed
myself in a way that I think might possibly lead to some misconception as to
the action of the British Government, that is as to the limit of the territorial
waters. The boundary, as drawn at Lynn Canal—we will take that—it is
across where the bay is 6 miles wide—and even if that is taken as indicating
the general line of the coast, there is another alternative Une 30 miles up,
which is represented by the dotted line on the map which is before the
Tribunal. But the line crossing Lynn Canal at Berners Bay, where it is
6 miles wide, is, as a matter of fact, 30 nautical miles from the entrance to
Lynn Canal, the whole of which undoubtedly would be regarded by the United
States, and would be treated, as 1 submit, properly by international law as
territorial waters.
I think the point is of some significance, and I ought to make perfectly
clear what the position of Great Britain is on the point, and with the permission of the Tribunal, I would refer to the paragraph in the British Case, which
occurs at ,p. 79. The passage begins—I had better read the whole passage,
as it is directly in point on this point—
I It is submitted that all such inlets form, for the present purpose, no part
of the ocean, that, for the purposes of the Treaty, they stand on the same
footing as the rivers which flow into the ocean either directly or through such
estuary, and it is only the British contention which gives effect to the scope
and to the specific provisions of the Treaty."
I refer to that passage for i the purpose of correcting any impression to
which something I said might give rise, that Great Britain confines her c l a i m as to the beginning of the territorial waters—to the limit of 6 miles across.
I did indicate that I thought that was not at aU a sound contention, and we do
not so-limit our contention in the present case. We say that the territorial
waters begin at the mouth of the Lynn Canal at the latitude mentioned. thirty
miles from that would coincide with the first limit which is indicated, whicU
happens to be at the point where it is 6 miles across : and even if the very
strictest rule that can be conceived possible were applied, and it were ta&en
that the territorial waters did not commence till 6 miles across, then IU
leagues further up would give by the second alternative Une
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The PRESIDENT: I do not think you said ^ y ^ X ^ t L Ï m u t '
Mr. Attorney. It was really in answer to my question as to where the 6 miles
was ; you have made it quite clear.
Sir ROBERT FINLAY : I referred to the point, and as it is one of very
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attached to Mr. King's declaration-at the bottom of p. 309 of the British
Appendix. I will read only one sentence :—
« Should it be decided, contrary to the claim of His Majesty's Government,
that it is necessary in this case to apply the alternative provision of Article> IV
of the Convention of 1825, and to draw the line across the canal 10 marine
leagues from the ocean, then, if the ocean is taken as ceasing at the mouth of
Lynn Canal as contended for by Great Britain, the line of demarcation would
still cross at much the same place, the mountain Une being here, m fact, about
10 marine leagues from that point,"
as indicated in the map. I hope that has cleared up any obscurity which
might have been created by anything that I said.
Mr. AYLESWORTH : I asked the question, Mr. Attorney, and what led
to it, I might say, was the difference between the line where it crosses Lynn
Canal as now indicated ; it is, perhaps, best shown on the Plates 26 and 27 •
of the American Atlas. The difference in the place of crossing Lynn
Canal
Sir ROBERT FFNLAYI Would you forgive me one moment tiU I get
the map.
The PRESIDENT : American Atlas, 26 and 27.
Sir ROBERT FINLAY : I have got it now, Sir.
Mr. AYLESWORTH: Then if you notice in the Map 26, which is plotted
as showing the line now contended for by Great Britain, the lowest crossing of
the Lynn Canal is about at Berners Bay.
Sir ROBERT FINLAY: Yes.
Mr. AYLESWORTH : If you look at the next map, 27, you see the line
proposed by the British Commissioners at the meeting of the Joint
Commission in 1898, crossing Lynn Canal apparently 10 leagues nearer to the
ocean, and the difference between those two lines at that particular place
attracted my attention.
Sir ROBERT FINLAY: 1 think, Sir, that the line indicated on Map
No. 27 was drawn with a view that the mountains crossed at that point. Of
course, there are two elements to be taken into account. There is the range
of mountains as you find them, however near the coast that may be that
governs, and we say that the meaning of the Treaty, coupled with the negotiations, is that you are to have a line of mountains near the coast and as I
understand it on Map No. 27 is shown a line which would be indicated if you
took the line of mountains crossing* there. Then the other line shown a little
further up on Map 26 is a line which is 10 marine leagues from the opening of
the Lynn Canal the limits of the territorial waters, and may be also iustified
by reference to the mountains. Then the third line is a line which is 10 marine
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Sir ROBERT FINLAY: I must of course refer to that.
Mr. AYLESWORTH : And to the answer to the seventh question put.
Sir ROBERT FINLAY: Yes; but I thought the point one of so much
importance that it was right to refer to these passages by way of showing
exactly what the contention of Great Britain was.
Now, with regard to Article VII, which I was discussing when the Tribunal
rose. If reference is made to the language of the penultimate Article—I think
it may be of some importance as to the effect on Article VII and what it
applied to. In the British Case—the Appendix—at p. 115, wiU be found
Mr. Canning's draft of Article III, with which Article V, which is now
Article VII in the Treaty, was to be read. And what I call attention to in
this draft is this: that in the initial words of Article I H there does not
occur the expression | Upon the coast of North-West America." The contest
that has raged round Article VII in the Treaty was this : Does that Article
apply to the coast mentioned in the initial words of Article m , or does it not ?
Now, in the Treaty as it stands, Article III begins :—
" T h e line of demarcation between the possessions of the High Contracting Parties upon the coast of the continent and the islands of America to
the north-west, shall be drawn in the manner foUowing."
There you have the coast mentioned—the coast of the continent and
islands of America to the north-west ; and it. has been said that Article VH
relates to the whole of that coast—the coast there mentioned. But, then, in
this penultimate form of the clause, you had Article V, which is now represented
by Article VII in this form :—
| It is. nevertheless, understood that for the space of ten years from the
signature of the present Convention, the vessels of the two Powers, or those
belonging to their respective subjects, shall mutually be at liberty to frequent,
without any hindrance whatever, the inland sea, the gulfs, havens, and
creeks on the coast mentioned in Article III, for the purposes of fishery and of
commerce with the natives."
Now, in that draft, there had been no coast mentioned in the sense of the
general coast—the North-West Coast of America. The Article began :—
I The line which separates the possessions of the two High Contracting
Parties upon the continent and the islands of America to the north-west."
That was the form of the expression.
Mr. AYLESWORTH : But there is a coast.
Sir ROBERT FINLAY

At the end.

Mr. AYLESWORTH : There is a coast in Article H I , namely the lisière
—in the body of Article LH there is the coast mentioned from the head of
Portland Canal to the 140th degree.
Sir ROBERT FLNLAY That is so, Sir, exactly—that is the coast of the
lisière ; it is to go up the Portland Canal. My first point was that the whole of
the coast of North-West America seems excluded as the coast that could have
been intended to be referred to in Article V in this draft, because there is no
coast in the North-West of America generally referred to. Now,what is the
"coast " that is mentioned in Article I I I in this draft. The line is to run up
the Portland Channel till it strikes the coast of the Continental the 56th degree
of north latitude. Then it is to be carried along the summit of the mountains
parallel to the coast up to the 140th degree. Now, there that clearly is the
coast of the lisière. The only other mention of the coast in the Article is m
the first proviso, the Article of this draft. The first proviso is as to the
10 marine leagues, and it ends thus : ' so that the said line of demarcation shafl
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never extend further than 10 leagues from the coast." That, again, is obviously
the coast of the lisière.
Mr. AYLESWORTH : And in the final proviso of the Article there is a
marked contrast between the coast and the borders of the continent.
Sir ROBERT FINLAY : Exactly. I was just going to refer to that last
sentence : " No establishment shall in future be formed by British subjects
either upon the coast or upon the borders of the continent comprised within
the limits of the Russian possessions designated in this Article; and in like
manner no such establishments shall be formed by Russian subjects beyond
the said limits."
Now, that draft certainly lends very great force to the contention that
Article V there was intended to apply to the coast of the lisière, for the reason
that the North-West Coast generally is not mentioned at all, and that the word
| coast " occurs only in the connection which has been just pointed out. Then
at p. 122 the same thing is set out in French, and exactly the same observation
occurs—exactly the same observation. The initial words of Article I I I make
no mention of " coast " at all. The boundary is to be on the continent, the
North-West Coast of America, and then " coast " only occurs in the same way.
And then, in Article V, instead of it being the coast, mentioned in Article I I I the
expression is this—it is at the top of p. 123, it is reciprocal liberty of navigating,
and so on : " toutes les mers intérieures, les golphes, havres, et criques dans les
parties de la côte mentionnées dans l'Article III."
So that it is all the parts of the coast mentioned in Article III. Then
Mr. Matusevich altered its tone, and that passage wiU be found at p. 126, and
he leaves again the initial words of Article H I as they stood. There is no
mention of " coast " there at aU ; it is—
" L a ligne de démarcation entre les possessions des Hautes Parties
Contractantes sur le continent et les îles de l'Amérique Nord-Ouest sera tracée
ainsi qu'il suit : "
Then follow the descriptive words, and in this Article there is no mention
of y côte H in the description of the crest of the mountains running parallel to
the coast :—
" L a ligne de démarcation suivra la crête des montagnes dans une direction
parallèle à la côte."
That is clearly the coast of the lisière ; it cannot by any possibility be
anything else. Then, in this draft, we find that Article VH, as it has now
become, provides that, for the space of ten years, vessels of the High Contracting
Powers and those belonging to their respective subjects, shaU have equal Uberty
of frequenting without any or any impediment :—
| Toutes les mers intérieures, les golphes, havres, et criques dans les parties
de la côte mentionnées dans l'Article I H pour exercer la pêche et trafiquer avec
les indigènes."
On that the observation occurs very strongly indeed that whatever that
draft Article VII must apply to the lisière it is the only " côte " mentioned in
in Article IH.
The PRESIDENT: Yes, but that consideration would exclude your
other argument, that it was lisière plus Behring Sea—that construction
would.
Sir ROBERT FINLAY: J did not argue for that, my Lord That was
the contention that was argued for very forcibly in the other Arbitration • I
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Sir ROBERT FINLAY : In fact, my Lord, I
disposed to
with more favour the other contention which was p
I mean if that contention were upheld here, it would of <
rested upon that argument alone, be the coast contend)
Britain ; but what I do say is that on that draft—that penult
forward by Canning and altered by M. Matusevich—it is <
to make Article V or Article VH—it was V in Cannin 3 draft, VH in
M. Matusevich's—it is extremely difficult to make either ' them apply to
anything except the coast of the lisière.
I propose now to pass from the question of the mes ing of the word
" coast " for the purpose of considering the cognate questio] as to mountains,
I am dealing more or less with the Questions V, VI, and VH igether. V and
VI are more intimately connected with each other tha
istion VH, and
I will at the end of my general observations give my answ
ily;
but I now propose to make some observations with regard to the quest a of
mountains, which is more particularly dealt with in Question VH.
Now, the heads under which I propose to range what I have to say on the
subject of mountains, before, of course, I proceed to trace the particular Une
for which we contend, may be stated as follows :—
In the first place, I say that both the Treaty and the negotiations proceed
on the basis that there are mountains, although both the Treaty and the
negotiations recognise with equal clearness that the precise location of these
mountains was undetermined, and that the maps might be wrong.
My second head of observations with regard to mountains is this—that the
Treaty and the negotiations show that the mountains in question possessed
certain characteristics. The first was that they were situate in a direction,
roughly speaking, " parallèlement "—in a parallel direction to the coast ;
second, that they sloped, or might slope, down to the sea—actually to the
margin of the sea ; third, that they were not an unbroken chain (the word
" chain," which occurs at some periods of the negotiations is ultimately
discarded in the circumstances, so that it was not contemplated that the
chain should be unbroken) ; and, fourth, that these mountains were to be so
near to the sea that, over and over again in the negotiations, expressions
occur showing that the mountains are to be at a very little distance from
the sea, and the same conclusion is pointed to by the nature of the lisière
itself, which is to be a narrow strip.
Now, on the first of these heads I desire to call the attention of the
Tribunal to the fact that, both by the Treaty and by the negotiations, the
existence of mountains is assumed as a governing principle. In the case of
the United States, at p. 102, the position is thus stated :—
I It was the contention of the High Contracting Parties that the width oi
such lisière was to be 10 marine leagues, measured from the heads of all gulfs,
bays, inlets, and arms of the sea—that is, from tide-water "—(that I do not
comment upon after what my friend said on the last occasion)—" unless within
that distance from tide-water there was wholly or in part a continuous range
of mountains lying parallel to the sinuosities of the coast and extending from
Portland Canal to the 141st meridian of longitude west of Greenwich, in which
latter case the summit of such range was to form the boundary."
Now, I submit that there is nothing whatever to support the view
that there was to be a continuous range of mountains lying paraUel to the
sinuosities of the coast. The mountains referred to in the Treaty are not
necessarily to be a continuous range, and this paragraph which presupposes
that the Treaty contemplated such a continous range, really turns round the
two propositions altogether. The first thing contemplated in the Treaty was that
you were to have your mountains; they supplied your boundary, and then
they provide for the particular case of the mountains at any point or pomts
receding more than 10 marine leagues from the coast, and they provide that
you are to supply the defect at that point by a line drawn not more than
10 marine leagues from the coast. Now, that is a very different thing
indeed from the proposition which is here laid down, that the "width of the
lisière was to be 10 marine leagues, measured from the heads of all guns,
and so on, unless within that distance there was wholly, or in part, a
continuous range of mountains lying paraUel to the sinuosities of tne coast
2 l
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What the Treaty does provide for is that you are to take the mountains •
you must have mountains, and then, if the mountains at any point recede
Sept. 21, 1903. more than 10 marine leagues from the coast, that you take that correction.
Now, I have already adverted, on the construction of the t r e a t y to the
passages which show that the Treaty pre-supposes the existence of such
mountains, that you must have them in order to bring the Treaty into play m
another connection. I deal somewhat fully with these points, and 1 do not
know that so far as the mere construction of the Treaty is concerned that anything would be gained by recurring to the arguments which I then used.
Article I I I if it stood by itself clearly relates to mountains, and to mountains
alone Then you have got Article IV in the nature of a mere proviso upon
Article III. Article IV really represents III, literally a proviso in the draft
which was sent by Mr. Canning just before the negotiations terminated m the
Agreement and the Treaty. He had, in Article HI, provided for the boundary
being by mountains, with a proviso as to the retrocession of the mountains
beyond the limits of 10 marine leagues from the sea.
Now, my submission is that, to bring the Treaty into play, you must have
mountains which satisfy Article III, and then Article IV is in the nature of a
proviso that "at any points where the crest of the mountain" (" partout où la crête
•des montagnes") "shall extend in a direction parallel to the coast, from the
56th degree of north latitude to the point of intersection of the 141st degree
of west "longitude, shaU prove to be at the distance of more than 10 marine
leagues from the ocean, the limit between the British possessions, and the line
of coast which is to belong to Russia, as above mentioned, shall be formed by
a line parallel to the windings of the coast, and which shall never exceed
the distance of 10 marine leagues therefrom."
That same conclusion is very much fortified by the curious passage in
which, after the conclusion of the Treaty, Count Nesselrode expressed his great
dissatisfaction that he had not confined himself entirely to the mountains as a
boundary. The passage occurs at p. 131 of the despatch of the 20th February,
1825, and it is in a letter to Count Lieven, where Count Nesselrode uses these
Yery remarkable words. He says :—
Sir R. Finlay.

" T h e Emperor would have found it more mutually just, more equaUy
advantageous, if the natural frontier formed by the mountains bordering on
the coast were adopted by both parties as the invariable line of demarcation.
England would have gained thereby wherever that distance was greater ; and
in view of the want of accuracy of geographical notions which we possess as
to these countries, such an arrangement would have offered an entire equality
of favourable chances to the two Contracting Parties.
I However, Mr, Stratford Canning, having declared that his instructions
did not permit him to entertain the wishes which we had expressed to him on
this point, the Emperor, in order to give His Britannic Majesty a last proof of
his friendly feelings, authorized us to sign the Act in question."
That is a curious commentary upon the question which is now put
forward, that you can apply the Treaty even if mountains do not exist at
all. But the same conclusion is very forcibly borne out if one advents to
the whole course of the negotiations which, I submit, entirely sustain the
British contention upon this point. Mountains are first proposed by Russia
for the sake of distinctness, at p. 70 of the British Appendix :—
" T o complete the line of demarcation, and to make it as distinct as
possible, toe Russian Plenipotentiaries have expressed the wish to make
it follow the Portland Canal as far as the mountains which run alona the

They proposed | for the sake of distinctness. Then Sir Charles Baffot
refers to the mountains as bordering the coast. He suggests on p 71 the 10
marine leagues line simpliciter on p. 71, in t h e ' p a s ï g e at the end of his
amended proposal where he says that the line was to go to to the North
West parallel to the sinuosities of the coast; and alwayf at the distance of
10 marine leagues from the shore. Russia in reply empLsises the p o p r ety
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of taking a natural division.
this sentence :—

In the last paragraph but one of p. 71 occurs
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" I t was also convenient that both parties should determine these Umits
taking into consideration the natural divisions, which always form the most
distinct and indisputable frontiers.
I For these reasons the Russian Plenipotentiaries have proposed as the
limits on the coast of the continent, to the south, the Portland Channel, whose
head is about toe 56 th degree of north latitude, and to the east the chain of
mountains which follows at a very small distance the windings of the coast."
And in the same despatch on the following page they treat these mountains as
extending from the Portland Canal to latitude 139.
In the paragraph No. 3, of the advantages which are left to Great Britain
they talk of " all the territory situated behind the chain of mountains referred'
to previously, as far as the point of intersection of the 139th degree of
longitude, meridian of Greenwich." And at p. 76 Count Nesselrode writes to
Count Lieven, speaking of the boundary as running along the mountains which
follow the windings of the coast as far as Mount Elias. It is embodied in that
long paragraph which is second in the French version on the page :
"That on the continent towards the east this frontier could run along the
mountains which follow the windings of the coast as far as Mount Elias."
Then Mr. Pelly, the Chairman of the Hudson's Bay Company, quotes the
Russian expression, and suggests that you could take the nearest chain of
mountains. The passage is at the bottom of p. 78. He quotes the expression
used by the Russian negotiators, who at that time speak of " la chaîne des
montagnes qui sont à une très petite distance des sinuosités de la côte," and
Mr. Pelly goes on thus :—
s Neither party have any very accurate geographical information with
respect to the country in the immediate neighbourhood of the sea, and if the
intentions of the Russian Government are fairly to be inferred from the words
used in their proposal, the most satisfactory manner of settling this point
probably would be by inserting in any Article providing for the boundary on
the mainland the nearest chain of mountains, not exceeding a few leagues from
the coast."
And at p. 80 Mr. Pelly again says :—
| That those mountains represented in the charts as closely bordering on
the sea, and described by the Russians as a ' très petite distance,' may really
be at a very considerable distance from the coast, and then suggesting that the
distance ought to be limited."
Then at p. 82 Count Lieven writes to Count Nesselrode and treats the
mountains as running all the way, but possibly retreating at points. The
translation is at p. 84. H e says :—
I The proposition of our Court was to make this frontier run along the
mountains which follow the windings of the coast to Mount Elias. The English
Government fuUy accepts this line as it is laid off on the maps ; but, as it thinks
that the maps are defective, and that the mountains which are to serve as a.
frontier might, by leaving the coast beyond the line designated, inclose a considerable extent of territory, it wishes the line claimed by us to be described
with more exactness."
In other words, the 10 marine leagues is brought in in the case of the
mountains receding beyond that measurement.
Then, at p. 85, Mr. Canning writes to Sir Charles Bagot with the draft
Treaty, and says that he proposes a line to the head of Portland Canal—I am
reading at the bottom of p. 85 :—
I Thence following the sinuosities of the coast along the base of mountains '
nearest the sea to Mount Elias."
[1060]
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Then, at p. 86 he again refers to the possibility that * « ™ a P ^ f ^ .
inaccurate, and that the niountains might be a ^ \ ^ J ^ „ ^
*
^
He says on the same page . p o i n t g j a n ^ p r o v i d e g for a n a l t e r n a t i v e .
«'That of the mountains which appear by the map almost to border the
coast, turning out to be far removed from it."
Then at p. 87 in the draft the mountains are stated t 0< border the coast
From this point the line wiU foUow the coast paraUel to its sinuosities, and
under or at the base towards the sea of the mountains which border it—which
border the sea, that is—
1 Elle suivra cette côte, parallèlement à ses sinuosités et sous ou dans la
base vers la mer des montagnes qui la bordent."
| Cette côte " there must refer
Mr. AYLESWORTH : To the coast of the continent.
Sir ROBERT FINLAY : Coast of the continent.
Mr. AYLESWORTH : The preceding Une. .
Sir ROBERT FINLAY : Yes, the preceding words :—
« Jusqu'à ce qu'eUe touche à la côte de la terre ferme située au 56 e degré
de latitude nord,"
and the point that I emphasize in this connection is that it is to be under or at
the base, towards the sea, of the mountains which border it, and the 10 marine
leagues is to operate, as stated in Article 1H, in this way :—
" That the said strip of coast on the continent of America, which forms
the boundary of the Russian possessions, shaU not, in any case, extend more
than . . . . marine leagues in breadth from the sea towards the interior, at
whatever distance the aforesaid mountains may be."
Then from pp. 89 and 90 it would appear that this matter formed the
•subject of discussion between Mr. Canning and Count Lieven with reference to
the question whether it should be the base of the mountains or the summit
that should be taken. Count Lieven, writing to Count Nesselrode on the
13th July, 1824, says that Mr. Canning—as regards the French, I am reading
the translation at p. 90 :—
" A s regards the frontier of the respective possessions to the south of
Mount EUas, Mr. Canning makes it run along the base of the mountains which
follow the sinuosities of the coast."
And then he goes on to represent that the summit was the natural
boundary ; but the whole discussion proceeds on the assumption that there are
mountains. In this connection I would call attention to the passage on p. 91,
where Count Lieven made a suggestion which ' is very significant as to the
situation of these mountains, on the footing of which they were negotiating.
It is the first paragraph of the memorandum at the bottom of p. 91 : —
" The draft of toe Treaty drawn up by the English Cabinet makes the
limit of the Russian and English possessions on the North-West Coast of America,
to the south of Mount EUas, run along the base of the mountains which follow the
sinuosities of that coast.
" It is to be observed that, as a general principle, when a chain (' chaîne ')
of mountains serves to define any boundary it is always the top ('cime') of
these mountains which forms the line of demarcation. In the case now under
consideration the word base, by the indefinite meaning which it presents, and
the greater or less extension which can be given to it, would appear hardly
suitable to secure the delimitation against subsequent disputes, for it would
not be impossible, in view of the little exactness of the geographical ideas
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which we as yet possess as to these regions, that the mountains designated as
the boundary should extend, by an insensible slope, down to the very border
of the coast."
*
'
Then in their Courter-Draft the Russians suppress all mention of mountains
which they themselves had been the first to propose, and Mr. George Canning
directs Mr. Stratford Canning to reinsert them. That appears at pp 93 and
94 of the British Case Appendix. At p. 94 is the Counter-Draft of the Russians
suppressing all mention of boundaries. At pp. 113 and 114, the bottom of
p. 113, Mr. Canning deals specifically with this point:—
" The Russian Plenipotentiaries propose to withdraw entirely the Umit of
the lisière on the coast which they were themselves the first to propose, viz.,
the summit of the mountains which run parallel to the coast, and which appear'
according to the map, to follow all its sinuosities, and to substitute generaUy that
which we only suggested as a corrective of their first proposition.
I We cannot agree to this change. It is quite obvious that the boundary
of mountains, where they exist, is the most natural and effectual boundary.
The inconveniences against which we wished to guard was that which you know
and can thoroughly explain to the Plenipotentiaries, to have existed on the
other side of the American continent, when mountains laid down in a map as
in a certain given position, and assumed in faith of the accuracy of that map
as a boundary between the possessions of England and the United States,
turned out to be quite differently situated, a discovery which has given rise to
the most perplexing discussions. Should the maps be no more accurate as to
the western than as to the eastern mountains, we might be assigning to
Russia immense tracts of inland territory, where we only intended to give and
she only intended to ask a strip of sea coast."
The point could not be more clearly put than it is then, where Mr.
Canning says the line was intended only as a corrective of the first proposition
and then in his Draft at p. 116 we have got the corrective in the shape of a
proviso to Article III, and which we now know is introduced to Article IV
instead of being a proviso to Article III. Now I submit that this reference to
the negotiations only bears out the inference which one would draw from the
language of the Treaty. It is that both parties are negotiating and contracting
on the faith of the existence of mountains such as are designated in the Treaty
with reference to them.
Now, the second head of my observations on this point relates to the
•characteristics of those mountains which are referred to in the Treaty. The
mountains are situate "parallèlement à la côte." Now, one observes the
difference between the language of Article I H and Article I T in this respect.
The mountains which are mentioned in Article. I l l are mountains situate
•"parallèlement à la côte." When you are dealing with the corrective in
Article IV, the line which is to be substituted where the mountains are more
than 10 leagues from the ocean it is to be formed by a line parallel to the sinuosities
of the coast and never to be distant from it more than 10 marine leagues.
Now, of course, where you are dealing with a natural feature like mountains
you must take the direction which nature has given, and you speak of them as
situate in a direction parallel to the coast. This is the general direction of
the mountains. Where you are dealing with a line which is to be drawn
artificiaUy you can prescribe that thé Une is to foUow the sinuosities of the
coast. The question of course comes up of the coast. That I have dealt with
and I am not going to repeat myself. It must be_ some line with such
sinuosities that it is possible to draw a line parallel to it. But m Article H I
they talk of the mountains as situate in the direction generally paraUel to the
coast, " situées parallèlement à la côte." In Article IV they deal with how the
Une is to be drawn as a corrective if the mountains recede further. Ihat is
the first indication as to the situation of the mountains. I think that the Case
of the United States on this point has faUen into a sUght inaccuracy when in
the middle of the page they speak of the mountains as situate parallel with
the sinuosities of the coast. It is in the middle of p. 103 of the Case of the
United States, Head K, in negativing the existence of mountains they state it
«n this way. Their proposition is :—
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« That there is not at any point within 10 marine leagues of ^ e w a t e r ,
between the head of Portland Canal and the 141st degree of longitude
Greenwich, the whole or any part of a continuous range of mountains parallel with the sinuosities of the coast, and extending from Portland
Canal to the said 141st degree of longitude; and therefore the width of
the Usure above described is not limited by a boundary line along the summit
of such range, but solely by the agreed distance of 10 marine leagues from
tidewater."
Now the United States there are arguing that there are no mountains
which answer the description in the Treaty, and they state that they cannot
find any mountains which run parallel to the sinuosities of the coast WeU,
the question is, Can you find mountains which are situated "parallèlement
à la côte " « It is perfectly true that you may not be able to find mountains
which run in a line such as you may be directed to draw, following aU the
sinuosities of the coast. That is one thing. It is another thing altogether
whether you can find mountains which answer to the description, situate
"parallèlement à la côte," because they are reaUy two different things, and
the different form of expression is accounted for by the fact that,_ in the.
first case, you are speaking of a natural feature which has its own direction
prescribed by nature, and the only question is whether you can find the
mountains, generaUy speaking, running in a direction parallel to the coast
In the second place, you are to draw a line which is to foUow, a s n e a r as things
may, all the sinuosities of the coast, so long as that coast is a coast not
presenting sinuosities of such a character as to make it quite impossible that
any Une parallel to it can be drawn.
Now, the second point that I call attention to—and for this purpose I
need not read again the passages which were read in another connection—is
that it was contemplated that the mountains must be such as to extend by an
insensible slope into the sea itself. Although I do not re-read passages—
because one feels that although it has been very necessary, it is irksome both
to do and to Usten to—I desire most strongly to call the attention of the
Tribunal to this fact, that when Mr. George Canning suggested that the Une of
boundary should be formed by the base of the mountains, the Russians took
this point : " If you take the base of the mountains, that may be found at
the sea itself, and we should have no territory at aU." Now, can any
indication be clearer than that afforded by the passage in question, that what
the parties were dealing with, what the Russians had in view, was a chain of
mountains near to the sea, and the nearest mountains to the sea that you
could find. They say, we must have some strip of territory, and if you take
the base of the mountains we will have no strip at all ; you wUl get down
to the sea itself, and you will leave merely a belt of water, and as a
corrective of that he says, give us the summit of the mountains, and then we
get our lisière. You start from the margin of the sea, you go up to the summit
of the mountains, and there you have got your lisière. Without repeating
myself in the way of citation—the passage to which these comments relate
must be in the minds of every member of the Tribunal—I desire most
strongly to make this point, that what they contemplated was that range of
mountains which might be adjacent to the sea, and running down into the
sea by an insensible slope, so that there was no base of the mountains at
any distance from the sea.
Now, the third characteristic which I say will be found as material to these
mountains is, that they need not be an unbroken chain. Vancouver's charts
represented the mountains as extending like a huge caterpiUar along the coast
—a chain of mountains ; well, a symbol obviously conventional. One cannot
look at these charts without seeing that these representations of mountains,
which were the work of a man whose survey was on the sea were
marks indicating, in a rough way, the effect produced in his mi'nd by
looking from the sea, but I submit to the Tribunal that it is impossible to
suppose that the negotiators, when they framed their Treaty intended to stake
everything upon there being such a range as that caterpillar, as it has been
called, appears to denote. The word " chaîne," although it is used in the
course of the negotiations, does not appear in the Treaty. It is not a chain
of mountains, it is « mountains which are situate parallel to the coast," therefore

it is not necessary to look for a shain of mo
mountains situate in that directii

ify necessary to

The PRESIDENT: The fact that the slope of one mountain might come
•down to the sea would seem to show that they meant, at aU events, that you
might have to go from peak to peak, because that particular mountain mi-riit go
right away into the country, although it sloped into the sea.
Sir ROBERT FINLAY: Exactly.
The PRESIDENT : And the next one, with the vaUey between them, might
represent that caterpillar appearance, and yet there would be a dip down
between the two peaks.
Sir ROBERT FINLAY: Exactly, and what I call the attention of the
Tribunal to is this : Vancouver had seen these hills from the sea, and the
Treaty makers knew that Captain Vancouver had sailed along this coast, that
he had not explored it as a geographer would for the purpose of laying out
the orography of the district. Now, what Captain Vancouver sailing along the
•coast would see, and what his charts in that conventional way attempted to
•delineate, would be the nearest set of mountains which would catch the eye of
.a person sailing along the coast. How can it be contended that this chain was
to be an unbroken chain ? In the first place such a thing hardly exists. You
always, through aU chains of mountains, have rivers forcing their way. Even
through, the Himalayas, which I suppose afford as good a defined chain of
mountains as you could, find anywhere, you have got channels of rivers.
WeU, that is an interruption to the physical continuity, but as long as you
•can pick out mountains situate, genei ally speaking, in this direction paraUel
to the sea I submit that it does_ not the least matter that there is some
want of continuity. You must have rivers from point to point. The Treaty
itself contemplated that there would be rivers crossing, and provided for
the free navigation of those rivers by the British. They cross the lisière,
and I submit that just as, these mountains as the boundary, the lisière might
be traversed by rivers, so also it might be traversed by inlets.
Now the proximity of the mountains to the coast is emphasized over and
•over again in the negotiations : " montagnes qui bordent la côte " is the phrase
of the Russian negotiators. Sir Charles Bagot repeats that phrase. The
Russian negotiators talk of the " montagnes de très petite distance." Mr.
felly has these expressions brought to his attention, and he talks of the
mountains being contiguous. He quotes the expression about a " très petite
'distance," and he refers to the propriety of selecting the nearest mountain, not
more than a few leagues from the coast. Count Lieven says that what the
English wished to guard against was giving a considerable tract of territory
to Russia. Mr. Canning, at p. 85 of the British Appendix, tells Sir Charles
Bagot to speak of the mountains nearest the sea, and he speaks of the
mountains as if they appeared almost to border the coast, and talks about
the base of the mountains which border the coast. Then Count Lieven suggests
the summit, and that suggestion, I submit, carries you back to the first set of
•mountains that you can get when you go back from the sea. You would not
expect, I apprehend, to find within the limits of 10 marine leagues from the
-sea a great chain of mountains forming a big watershed. That cannot have
been what was in view, because it is contrary to all probabUities. They cannot
have had that in view ; they must have had in view a set of mountains running'
along within that short distance of the sea which could be traced, but which
did not form a continuous chain and did not necessarily form a great watershed. Mr. Canning suggested, in his penultimate draft, the summit of the
mountains paraUel to the coast, and I caU attention to the fact that the expression " chaîne," which occurred over and over again in the earUer drafts, had
there disappeared. After the Treaty, Count Nesselrode talked of the mountains
which border the coast, and Count Lieven, at p. 135, rather complains of the
stiffness of Mr. Canning in this matter. That passage, I think, I have not yet
«referred to ; but I think it is just worth reading in this connection.
I t is the despatch on p. 134 and 135. It is written on the 8th May,
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1825, from Count Lieven to Count Nesselrode.^ He talks of " t h e despatch
accompanying our ratification of the Convention, and says :—
r

-

D

« Even before the receipt of that document I had made it my duty to
remark to the Secretary of State how ungracious the
* f ^ ° * ^ « & *
Government to consent to the establishment of the frontier by means of the
crelt of the mountains which follow the sinuosities of ^ g * ^ * ™ » *
to the Imperial Cabinet, when it was merely a question of the occupation^ o f |
few leagues of land, more or less, and when an immense extent of desert
country still separates us from the English possessions.
Now, the same result with regard to the situation of the mountains
really follows also from the description of the Imere which was to be
bounded by those mountains. I have read this in another connection already,
and I merely pass very lightly over it indicating the use which may be made
of these passages in this connection. It is to be a " lisière sur la terre ferme,
without which the Company would have no means of enabUng it to—
" . . . soutenir les Etablissement Russes des îles du voisinage n'auroient
aucun point d'appui."
And so on

It is to a lisière—

« . . . sur la côte du continent à partir du Portland Channel les ÉtabUssemens Russes des îles du voisinage n'auroient aucun point d'appui."
And the same term3 are employed in the final decision of the Russian
Plenipotentiaries :—
". . . . lisière du continent, à partir du Portland Channel," and
at p. 78 of the British Appendix the expression : " médiocre espace de terre
ferme n'indique au fond que sur le moyen de faire valoir, nous dirons plus, de
ne pas perdre les îles environnantes."
" C'est la position dont nous pariions toute à l'heure ; nous ne recherchons
aucun avantage, nous voulons éviter de graves inconvéniens.
" En résumé, M. le Comte, si l'on consulte le droit dans cette négociation, la
Russie a celui qu'assurent de l'autre, une exploitation paisible depuis vingtcinq ans, et qui peut être considérée comme équivalente à une occupation
continue.
" Si l'on invoque lé principe des convenances mutueUes, la Russie laisse au
développement progressif des étabUssements Anglois, une vaste étendue de côte
et de territoire : elle leur assure de libres ' débouchés : elle pourvoit aux
intérêts de leur commerce, et pour compenser tant d'offres dictées par le plus
sincère esprit de conciliation, elle se réserve uniquement un point d'appui."^B
AU these considerations, I submit, point irresistibly to the conclusion that
the mountains which the Treaty had in view were to be situate on a point
which is very near to the line of the coast.
Now, there is one passage in the United States' Case at pp. 67 and 68
which I have just touched upon, but which deserves to have attention caUed to
it in the connection in which I am now speaking. It is the passage at the top
of p. 68 :—
•« An examination of these maps further shows that the head of Portland
Canal and the mountain range are approximately 10 marine leagues distant
from the shore line of the continent."
That is speaking of Vancouver's maps.
S
Well, there are one or two observations I wish to make upon that. In
the first place, the maps vary a good deal. There is a great deal of variation m the maps, and that very much confirms what appears from various portion,
« L L ï l ï w 6 8 ' h a t f e n e g ° t i a ^ s attached no great importance to the maps,
and could not proceed upon any assumption of their accuracy. In the second
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place, the assertion, I submit, is quite erroneous that these mountains represented
m the Map 4 of the American Case Atlas are situate 10 marine leagues from the
coast or anything like it. If the Tribunal will look at that Map 4 I think it is
perfectly true to say that the head of Portland Canal is approximately 10 marine
leagues from the coast which is opposite it from the coast of Behm Canal That is
perfectly true. But then the distance of the mountains from the coast is not
10 marine leagues, nor anything like it. It is about half the distance The
moment that one looks at the map it will appear that if you take the distance
across from the upper'part of Portland Canal—to the open canal—you have
a distance which is about 30 nautical miles—10 marine leagues. But if you
follow up the map the distance is really only about half that. It is not
10 marine leagues. Now, this is an observation of some importance, having
regard to the fact which is brought forward by the United States in support,
apparently, of their contention that the 10 marine leagues from the coast is
to be the governing feature, and that they are to have a strip of land not
more than 10 leagues from salt water. It is nothing like 10 marine leagues
to the line of mountains from the coast.
The PRESIDENT : Certainly, in a part where there is no dispute about
it the lower end of Prince Frederick Sound ; that is, before you get up to toe
Lynn Canal. You know it certainly is nothing like 10 marine leagues there—
just about half of it according to the scale.
Sir ROBERT FINLAY : I should have thought hardly half.
The PRESIDENT: WeU, about half roughly,
roughly, and it is about half.

I have scaled it out

Sir ROBERT FINLAY : Just about half; just below Burrough's Bay.
The PRESIDENT : I was only taking one place
complicated by any inlet at aU.

which

was not

Sir ROBERT FINLAY : I quite agree, my Lord, but then if you test it
along the coast, just below Burrough's Bay, or to the south of Burrough's Bay, it
is only about one half. Take the south of Burrough's Bay, take it again to the
coast, just to the north of Bradfield Canal. It is a Uttle oblique there, but it
very soon gets to be not more than half the 10 marine leagues, and just where
you come up to near the point of Rothesay Bay it is rather less.
The PRESIDENT : The strip between Point Rothesay and Frederick
Sound, which is a strip about 30 miles long, that is the best place to deal with
it, because there is no inlet there which complicates it at all.
Sir ROBERT FINLAY : Exactly, and if the inlets are disregarded the
same observation applies all along.
The PRESIDENT : Quite so ; I was taking a part where there was no
inlet to complicate it. It is not necessary to point it out, Mr. Attorney,
because you have indicated your Argument, but, of course, between Cape
Spencer and Mount Elias it is still more marked, if you were to take it as a
matter of scaling.
Sir ROBERT FINLAY : It is still more marked ; and one further
observation I desire to make, which, I submit, is a very cogent one. They
say here, " at a certain distance from toe coast." Well, from what coast t It
certainly is not at any uniform distance, if you bring in the heads ot the inlets.
They are constrained, they must, as soon as they endeavour to talk about the
situation of mountains parallel to the coast, at once throw over those long
narrow projecting peninsulas, and those winding narrow inlets. ï o u can taKe
[1060]
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parallel direction only if you take the direction of the coast in some such
sense as that I have suggested.
.,
N Q W : g u b m i t t h ^ t a c o n s i d e r a t i o n of that Map 4 coupled with this
observation in the United States' Case upon it by the light of toe considerations
to which attention has been called, is sufficient to show that there must be an
answer in the negative to the Vth Question. Now, this is a point of so much
importance that I ask the Tribunal to look again at the terms of that Treaty,
and such an answer is, of course, necessary in order to bring m Question VI at
aU. It only arises if Question V is negatived.

a

Now, the answer which the United States asks should be given to that
question would lay down an overriding principle. They ask that this should
be answered in the affirmative, and that the Tribunal should say that it was
the intention and meaning of the Convention that there should be a continuous
fringe separating the British possessions from the inlets upon that coast. Now,
I very respectfully submit to the Tribunal that it is perfectly impossible to
lay down any such proposition. What the Treaty has laid down is that you
are to take a certain boundary.
The PRESIDENT: You must assume, I think, to make your question
complete, a continuous fringe bounded by mountains if they are there, and if
not, by 10 marine leagues.
Sir ROBERT FINLAY : By a line not exceeding 10 marine leagues.
The PRESIDENT : Yes, exactly ; you must assume that.
Sir ROBERT FINLAY: Now this question, as put, is more or less a
general question which would lay down a governing and an overriding
principle. It could not be answered in the affirmative without invoking the
laying down of this proposition : that when you come to lay down your
mountains ; suppose you find weU-marked mountains which answered the
description, which run up to a point on an inlet, and then are resumed on
the other side—if this question is answered in the affirmative, it would
involve the assumption that you are to discard such a line of mountains,
because it does not run round the head of the inlet. Now, I respectively put
it to toe Tribunal, that whatever may be said on other points of the case, to
this fifth question the answer must be in the negative, because what the
Treaty has provided is that you are to take a certain way of delineating the
boundary of mountains if they exist ; failing that, if the mountains are
further back than the 10 marine leagues from the coast, you are to take a Une
not further than that distance. How can it be laid down that it is the
intention of the Treaty that the mountains are always to be found beyond the
head of the inlet ? It is a perfectly possible state of things that you might have
a line of mountains, each well marked, interrupted by a river at one point,
interrupted by a river at another ; but continue your course, and beyond the
line of these mountains, the summit of which, if the Treaty is to be taken you
find a comparatively flat country. If you came to a rough country', not
characterized by anything that you can caU mountains, if this question
is answered in the way toe United States desire, you are to discard the mountains
which you find because they do not satisfy what is contemplated as the overriding
principle that the country, whatever it may be—be it mountains or be it
land—has to go behind the heads of the inlets. Now, where is that overriding principle to be found ? I submit it is found nowhere ; and the more
minutely and more carefully we examine the provisions of the'Treaty and the
negotiations which attended it, the more evident it is that the indications given
by the Treaty are to be foUowed. Whether they cross inlets, it depends upon
the nature and the depth of those inlets and the situation of the physical features
which m the first instance, the Treaty directs should be followed. I put it to
the Tribunal that the language of Articles H I and IV, taken by themselves,
lends no colour to this contention at all, and that wherever the negotiations
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are carefully examined and analyzed, it will be found that there is no trace in
them of such a governing principle. It is a principle which, if once laid down
almost would supersede further discussion of this very important point except
as to the width of the lisière which is dealt with by Article VI, but I submit
that this is a question which must be answered in the negative. Now if
Question 5 is answered in the negative, the way is paved for Question' 6
which arises in that event. Now, Question 6 is this :
" I f the foregoing question should be answered in the negative, and
in the event of the summit of such mountains proving to be in places' more
than 10 marine leagues from the coast, should the width of the lisière which
was to belong to Russia be measured (1) from the mainland coast of the ocean,
strictly called, along a line perpendicular thereto, or (2) was it She intention
and meaning of the said Convention that where the mainland coast is indented
by deep inlets forming part of the territorial waters of Russia, the width of
the lisière was to be measured (a) from the line of the general direction of the
mainland coast, or (6) from the line separating the waters of the ocean from
the territorial waters of Russia, or (c) from the heads of the aforesaid inlets ? "
That Question 5 is put as raising the general question of principle which
overrides everything else, as I have shown very clearly by the last words of
Question 6, because the Tribunal will have observed that Question 7 only
arises if the 5th Question has been answered in the negative, and then the
concluding part of Question 6 which only arises if the 5th Question has been
negatived, is whether the distance—the width of the lisière— is to be measured
from the heads of the inlets. WeU, that raises a specific question which arises
if the general principle contended for under Question 6 has been negatived.
With regard to Question 6, I ask the Tribunal to hold that the line is to be
measured from the mainland coast of the ocean strictly so-called ; or, in other
words, to adopt the phraseology which is used in the second or explanatory
branch of the question, that where the mainland coast is indented by deep
inlets forming part of the territorial waters of Russia, the width of the lisière
was to be measured from the line of the general direction of the mainland
coast, which, in substance, I think, will be found practically to coincide with
the line separating the waters of the ocean from the territorial waters of
Russia.
Now, these are the answers which I shall ask the Tribunal to give to
Questions 5 and 6.
I now pass to the 7th Question, which is, what is the line of mountains,
if any, which is indicated by the Treaty. Now, the contention of the United
States is that there are no mountains at all which answer the description. I
think that both in the Counter-Case and in the Argument they raise this point
in detail, that there are no mountains at p. 106 of the Case, they state .their
position very shortly :—
| The United States requests the Tribunal to answer and decide that such
mountains do not exist within 10 marine leagues from the coast."
Then, in the Argument, that contention is stated very concisely as the
heading of the chapter which is at p. 134 :—
" Such mountains as those contemplated in the Treaty do not exist within
10 marine leagues of the ocean."
I confess that I do not quite understand how that contention can have .
been put forward with reference to the portion of the territory which lies to
the north of Cape Spencer. That territory has been surveyed by the
Surveying Department of the United States, and the effect of that survey is
very clearly stated in a passage in Mr. Hunter's Report, at p. 227 of the
Appendix to the British Case. It is very near the bottom of the page :—
"From latitude 58 degrees 40 minutes north or 150 miles to the north
of Stickeen the coast line for 200 miles farther northward has been accurately
surveyed by the United States' Coast Survey, and the position of the adjacent
mountain range determined and laid down on the charts.
[1060]
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"The summit of this range is shown to run parallel to the coast, distant
fr

° m i V h e p o s S t d altitude of five of the highest peaks were accurately
determined.
itude 58 ( [egrees 40 minutes
"Mount Crillon, the most south rly in la
rest, is 15, 900 feet above the
north, and longitude 136 degrees 58
sea, and distant from the coast line 13
titude 60 decrees 20 minutes
" Mount St. Elias, the most north erly/inla
conds west, has an
45 seconds north, longitude 141 degi ees 0 min utes 12 se
Lstant 20 m iles from the coast.
•/el
and
d
altitude of 19.500 feet above the sea level
" T h e latter is by far the higi st moun ain in th 3 North American;
continent and nearly one-fourth highe: than the loftiest moiintain in Europe."

Now I do not understand that as regards the physical facts of this region
there is any dispute possible. I do not think there is any divergence upon the
maps, and Mr. Mendenhall in that magazine article which I referred to earlier
this morning, speaks of this range in a passage occurring on p. 272 of the
Appendix to the American Counter-Case. The passage is worth reading, for
he says this :—
" Seen from a distance or from the deck of a ship at sea, they might
easdy create the impression of a range or ranges ' parallel to the winding of
the coast.' As a matter of fact, there is nothing of the kind, but only the
most confused.and irregular scattering of mountains over the whole territory,
at least untU the Fairweather range, south of Mount St. Elias, is reached. Of
course, it is quite possible to draw a series of Unes from mountain summit to
mountain summit, which would form a line paraUel to the coast, or any other
assumed line, but no one can deny that the language of the Treaty implies a
range of summits extending ' i n a direction parallel to the coast.' As the
mountains which actuaUy exist cover the territory down to the water's edge,
the logical application of the mountain-summit definition, if it is to be applied
at aU, is to draw the line from peak to peak along the sea coast, and this our
friends on the other side have not hesitated to do."
WeU, I see nothing very starthng about that, when one refers to the
language of the Russian negotiators as to the danger—the base of the
mountains might leave them nothing at aU, as it might go down to the sea
itself. But what I do emphasize in these questions is that Mr. Mendenhall in an
article strongly advocates the view of the United States on this point, does not
venture to even suggest that the Fairweather range south of Mount St. Elias is
not a weU-marked line of mountains corresponding in every way with the provisions of the Treaty. And with regard to that range, I may just say this, that
a question may arise as to whether you are to take the highest line
of that range, are a somewhat lower range. I submit that when you have
regard to the fact that a Une of mountains near the sea, the line of mountains as they present themselves to a man navigating the sea is looked at,
you ought to take the range which is nearer the sea, even though it cannot
be caUed the dominant range of the region, but for the present purpose,
it is enough that I should point out that as regards that part of the
frontier, the contention of the United States must break down, that there
is no set of mountains which answer the description in the Treaty Now
as regards the Lynn Canal, I apprehend that it hardly amounts to
a dispute that you have got mountains running by the sides of the Lynn
Canal. You have got the divide at the top where the present provisional
boundary has been fixed. The operation of these mountains must of course,
when you come to draw the line, be qualified by the application of the
10-marme league limit from the line of coast, whatever that may be, but as
regards the physical existence of mountains which are very much less than
10 marine leagues from the Lynn Canal, there can be no dispute at aU.
;
The PRESIDENT: It is rather important, Mr. Attorney, that I may
just follow you. Is it your case that there is any place a substantial distance
where there no mountains which would correspond with the Treaty ? I am
taking it, of course, from peak to peak, of course, within the 35 miles

Sir ROBERT FINLAY : No, we say that aU along.
The PRESIDENT : AU along ?

'

Sir ROBERT FINLAY: We trace all along.
The PRESIDENT c You say that the 10-marine league clause—you do not
have to rely upon it in any way.
Sir ROBERT FINLAY : WeU, except when you come to the Lynn Canal
The PRESIDENT : Oh, I was not speaking of that. I was not confusing
for a moment your argument about the crossing the Lynn Canal : I follow
that entirely. I merely meant that whatever coast is taken there are mountains,
you say, everywhere ?
Sir ROBERT FINLAY : Yes, certainly I do.
wiU appreciate.
The PRESIDENT :
Treaty.

Of course your Lordship

Mountains everywhere in accordance with the

Sir ROBERT FINLAY: Your Lordship wiU appreciate the very great
importance of bearing in mind the limiting provision if the mountains recede.
The PRESIDENT : I was only asking for information, Mr. Attorney, as to
your point. I was not in the least losing sight of that.
Sir ROBERT FINLAY : Your Lordship wiU forgive me f o r — .
The PRESIDENT : Not at aU ; you are quite right.
Sir ROBERT FINLAY : For thinking of the importance of the head of the
Lynn Canal. I am particularly cautious in guarding myself in regard to that point.
The PRESIDENT : Oh, of course, I was only wanting to know whether
there was any area in respect of which you thought, with the information
before you, that whatever line of coast be taken there are no mountains ? You
say it does not arise.
Sir ROBERT F I N L A Y : That is not the case. I say that is all along.
Now, as regards when you get south of the Lynn Canal, no doubt one might
speak of a sea of mountains. One constantly does, but it does not i n t h e least
follow that you cannot select a set of points running along in the vicinity of
the coast which would present the appearance, to a person looking from the
sea, of a barrier, a sort of mountain barrier, and which would satisfy the
Treaty. My friend Mr. Rowlatt has just been gocd enough to give me a
passage which very much emphasizes the point which I made about the head
of the Lynn Canal. It is from an article by the Honourable John W. Foster
in the " National Geographic Magazine " for November, 1899.
The PRESIDENT : Is it printed yet ?
Sir ROBERT FINLAY : No, it is not printed.

Sir R. Finlay.
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I have a copy here.

The PRESIDENT : WU1 you give us the reference, Mr. Attorney ?
Sir ROBERT FINLAY : It is the " National Geographic Magazine " for
November, 1899. It contains
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Mr. DICKINSON : Mr. Attorney-General, I do not belieye that that is in
the Record.
Sir ROBERT FINLAY : No, it is not.
Mr. DICKINSON : It is not referred to anywhere.
The PRESIDENT: Does it make any difference, Mr. Dickinson, for this
purpose ?
Mr. DICKINSON : I do not know what it is.
he is going to read.

I do not know just what

The PRESIDENT : It is an article by Mr. Foster.
Mr DICKINSON: Well, just read it, subject to exception. I do not
know that we want to make any, but I call attention to the fact that it is not
on the Record.
The PRESIDENT : No ; I quite foUow.
Sir ROBERT FINLAY : It reaUy puts the point to which I have already
adverted. He says :—
" This language of the Treaty presupposes that there existed a defined
mountain chain, to repeat its terms, ' situated parallel to the coast,' or ' which
extend in a direction paraUel to the coast,' but the surveys of the region
made since the territory of Alaska was ceded to the United States have
established the fact that there is no such defined chain . or watershed within
10 marine leagues of the sinuosities of the coast except at two points, namely,
White and Chilkoot Passes ; hence the United States claim that the boundary
of the strip is placed 10 marine leagues from the coast at aU points except
at White and Chilcoot passes, and that the strip is an unbroken belt of
territory on the mainland, foUowing the sinuosities of the coast around the
inlets of the sea. On the other hand the British claim is that the line from
the 56 degrees runs directly to the coast and follows the mountains nearest to
the outer shore line, and crosses not less than ten or twelve arms of the sea or
inlets, thus breaking the strip of mainland into as many different sections
and transferring aU the water of the bays and inlets to the British possessions."
There he admits what is undoubtedly the fact, that at this point, the
point of the Chilcoot Passes, you have a very defined watershed.
The PRESIDENT ; There is abundance of evidence on the American
depositions with reference to that point to the same effect.
Sir ROBERT FINLAY: And I further observe in this passage that it
cannot be said that there are not also mountains by the side of the Lynn
Canal. I suppose, when he refers to these two passes, he is taking them as a
part of these mountains, and further from Mount Fairweather northward the
Elias Alps are the most remarkable features of geography in any country
terminating in that most magnificent peak Mount St. Elias.
Now, I was just saying that south of the Lynn Canal you have, no doubt
a very mountainous country. It has been compared to a sea the waves
I suppose, being represented by the mountains, but I was putting it that it does
not m the least follow from that that you cannot take out 'such a line as
satisfies what the negotiators had in view, judging from the language of the
Treaty and the despatches which have been referred to in this connection
Now, with regard to the general physical features of the country. I would ask
the permission of the Tribunal to call attention to a declaration made by
Mr King, who was the Surveyor, British Case, Appendix, at p. 307. Mr King
states his qualifications. He is the Chief A stronomer of the Department of th!
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Interior of the Dominion ot Canada. He was the British Commissioner, under
the Treaty of 1892, between Great Britain and the United States, for a joint
survey. He says :—
1. " I am the Chief Astronomer of the Department of the Interior, of
Canada.
2. " I was the British Commissioner, under the Treaty of 1892, between
Great Britain and the United States, which provided for a joint survey beinomade to ascertain facts and data upon which to determine the boundary
between Canada and Alaska.
3. " The result of my work, as such Commissioner, was embodied in a
report duly made in pursuance of the said Treaty of 1892, and maps
accompanying said report.
4. " I have a* considerable personal acquaintance with the topography
of the territory which is in dispute between Great Britain and the
United States, as the result of my work as such Commissioner, and other
personal examinations which I have made of said coast.
5. " With the aid of such knowledge, and in the light of the information derived from the work of said survey, I have drawn the annexed
description of the topography of the said territory marked 'A.'
6. " The said description is, to the best of my knowledge, a fair and
correct description of the territory purporting to be therein described.
7. " I n the document thereto annexed marked ' B , ' I have drawn a
description of the line claimed by Great Britain, applying the principle upon
which Great Britain concludes the line should be drawn to the topography
as I know it from personal knowledge, and the result of the survey above
mentioned."
Now, I desire first to caU attention to the exhibit marked " A," because it
gives what is of importance for dealing with that question, a vivid idea of the
general features of the country with which we have to deal.
The PRESIDENT : I understand, Mr. Attorney, you are not now on the
point of what mountains are to be taken ?
Sir ROBERT FINLAY : Not at the moment.
The PRESIDENT : No, I say I mean for the moment, but on the point of
there being mountains which would answer the descriotion of the Treatv.
Sir ROBERT FINLAY : Yes, exactly. I shall proceed, of course, presently, to deal with the specific mountains which we say should be taken :—
"Throughout its entire length from the 56th paraUel to Lynn Canal, the
coast is bordered by mountains 3,000 to 5,000 feet in height, having rocky
peaks and ridges. The summits average 5 or 6 miles in distance from the sea,
and in many places they approach even nearer. These mountains preserve for
considerable distances much uniformity of height, and also of direction,
forming elongated mountain masses lying with their length parallel to the
general line of the coast.
Penetrating inlets and valleys separate these
mountain masses from one another, but without greatly disturbing their
continuity of direction.
I They are fronted on the seaward side by wooded hiUs, rising from the
shore to heights varying from a few hundred to 2,000 feet or more. These
foot hills slope off into points (such as Point FitzGibbon, at the mouth of
Burroughs Bay ; Point Warde, at the mouth of Bradfield Inlet, and_ many
others), and are cut by many bays and harbours, which give the coast-line the
irregular outline shown on the charts. The mountains, however, keep a much
more regular course. Their line of separation from the foot hills is frequently not
very well marked—these last, in fact, form in the seaward face,_ or slope, of the
mountains. Along the northern part of the coast the foot hills often vanish
almost entirely, and the rocky summits rise from the sea. These mountains
are separated from the interior ranges by usually weU-defined depressions.
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the valleys of the mountains to the rear and overflowing m various
Sept. 21,1903. dire(ftion8 t o the outlet valleys of rivers and ndets.
- O n e of these icefields lies to the north-west of the ^ead o î J ' o r u a n a
Channel about 15 miles away ; it discharges by glaciers both m valleys leading
fnto toe hea°d of Portland Canal, and into the Chickamin and Unuk Rivers, and
thence into Behm Canal.
.
- Rtild
#
« I n like manner, a very extensive icefield lying to the west ot btikme
River discharges by the Great Glacier and other glaciers towards the east to
toe Stikine and to the west by Le Conte Glacier Band Glacier (to Thomas
Bay) and Dawes Glacier (to Endicott Arm to Holkham Bay).
J |
7j
« To the east of the southern part of Lynn Canal lies another icefield which
discharges by the Foster Glacier into Taku Inlet also further north, by other
glaciers, to tributaries of the Taku River, and by the Mendenhall and other
glaciers to Lynn Canal and the passage leading thereto. This icefield also
discharges by the streams flowing into Berners Bay.
" A large icefield lying to the north and north-east of Glacier Bay discharges
into the Takhin River (tributary of the Chilkat), also in part into Alsek River.
The greatest flow of this icefield is however into Glacier Bay, by many large
glaciers which, though bearing different names at their different outlets to the
sea, are properly speaking one and the same. The best known of these outlets
is the most easterly (so far as Glacier Bay is concerned), Muir Glacier.
" Muir Glacier also discharges at its south-eastern corner into Endicott,
River, which finds its way by a very direct course, with a fall of less than
1,000 feet, through the mountains to Lynn Canal.
"The eastern side of the icefield also discharges into Lynn Canal by
Davidson Glacier.
" We have in these cases large mountain masses adjacent to the coast, and
cut off from the interior mountains by ice-fiUed vaUeys.
P The icefields naturally approach nearer the shore, in the northern part
of the region under consideration, than in the southern. South of Taku Inlet
they are found a considerable distance inland, b u t the topography between
them and the coast suggests irresistibly a glacial origin for the vaUeys, simUar
to that which has, at Glacier Bay, cut the long inlet separating Fairweather
Range from the mountains to the east of the bay, and has cut out the vaUey of
Endicott River.
" This common glacial action accounts for the general regularity of the conformation of the mainland (and also of the adjacent islands of the archipelago).
The mountainous coast region.has at one time doubtless been covered with ice,
which has, in course of time, forced its way through the mountains to the sea,
forming the vaUeys of the inlets and rivers. These vaUeys will be seen by the
map to be closely perpendicular to the general line of the coast. The ice, in
flowing out of these passages, would also flow from either side into the valleys,
grooving lateral valleys at right angles to them.
" Thus arise the above referred to elongated mountain masses which Ue
paraUel to the general line of the coast. Such a mountain mass wiU be found
to be separated from the mountains behind it by a depression, in which the
streams flowing to the main valleys on either side take their rise.
I Hence a line following mountain summits parallel to the general line of
the mainland is possible, subject only to the breaks caused by inlets and river
valleys, which breaks are comparatively short compared to the lengths of the
continuous lines of mountain summits.
" O n the contrary, were it attempted to follow the summits of the mountains
m a direction parallel to the shores of inlets, the line would, as soon as it
passed inland from the general coast, encounter a succession of ends of
comparatively narrow mountain ridges running at ririit angles to the course
of the line, from each of which to the necks it wouldliaveto pass by springing
over intervening valleys. Conformably to the requirements that the mountain
boundary oi the coast strip shall foUow in a direction, as nearly as may be
parallel to the general line of the coast, the summits of the mountains nearest
thereto, and that mountains are to be distinguished from hills by the fact of
toeir peaks rising above the timber line, the mountains along which the
boundary should followwill be selected by, at each point proceeding inland
until the nearest summits of such character are reached, passing over the

intermediate hills or spurs to seek the ridge of the mountain mass whereby the
hue may be carried along a well-defined crest. Where the crest is broken by
a valley of considerable depth, the general parallelism of the line to toe coaS
will be preserved by carrying it across the break by a straight line.
" I t should be remarked that while the preceding remarks aonlv
particularly to the coast from the 56th parallel to Lynn Canal there i^
also to the west of Cape Spencer a repetition of the parallelism of the
mountains to the coast, in the massive Fairweather Range. These mountains
rise almost immediately from the ocean shore to a high and continuous ran*e
M^! M w
A! * T h e ï g h t - B e y ° n d ' a c r o s s fche A l s e k Eiver, are the
Mount St. EUas Alps, also of great height, but further from the shore The
survey of this range by the Commissions under the Convention of 1892 was
aCCUrate
YakutatBa
i n s t i g a t i o n of the topography was resumed near
"Between Lynn Canal and Cape Spencer, Icy Strait cuts in nearly
perpendicular to the ruling north-north-west direction of the coast, and at right
angles to the valley of Glacier Bay, and the general trend of the mountains
There is, therefore, for the short space between Lynn Canal and Glacier Bay
an exception to the general rule of mountain ridges paralleling the adjacent
coast. To find the mountain ridges parallel to the coast it is necessary to go
somewhat further back."
Now, that is a general description of the region which is given by
Mr. King. I turn from that to the affidavits which have been filed on behalf
of the United States for the purpose of negativing the existence of any mountains at aU. In p. 529 of the Appendix to the American Case, these declarations wiU be found to be given. It is at the top of the page. Now, the first
point I call attention to in these statements—there is a covering letter from
Mr. Tittmann, and then there foUow the depositions. The first point I call
attention to is that Mr. Tittmann begins by stating what the question was.
It is his letter of the 16th AprU, 1903. At p. 529 of the United States
Appendix :—
" In reply to the question of what are the

"

The PRESIDENT : H you are just beginning this, Mr. Attorney, I think
we had better break off here.
[Adjourned tiU to-morrow at 11 a.m.]
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SEVENTH DAY.—Tuesday, September 22, 1903.

All the Members of the Tribunal were present.

Sir ROBERT FINLAY : I had yesterd
Mr. King annexed to his declaration in whic
of this Case. He describes the range of r
run at most parts of the coast between the
and the margin of the sea itself. Now I
observing that that declaration of Mr. King •
to the British Case—put forward in the first
opportunity of deaUng with it, and I think 1

id

rstMe

ib*i

ed hills which
nd th im,
-Mo
._ eery well worth
t forward in the Appendix
;e. There has been every
ght in saying that there is
•red by Mr. King. So far
fr^therrbeing'coXadiction,
I think when the depositions that to
put forward on behalf of the United States on this point are looked at, it w i |
appear that there is very material confirmation in some most important
parts.
_
No- these declarations on behalf of the United States are set out in the
Append to the Case of the United States, pp. 529 to 538, and in the CounterCase AT
terms
ae aUssed, for I t l
ieposit
Jnited
ich
is
mit
f
om
ion of <
ty. I
ion to
call
was just about, when the Tribunal adjourned yesterdi
positions were
the terms of the question on which these answers of
lespatch to the
invited. It is set out at the beginning of Mr. T i t t m ^
ed States'
Secretary of State, dated 15th April, 1903, at p . 529 of the I
Appendix. Now, the question is this :—
"Now what are the fact's, and especiaUy what is the evide:nee presented
by the joint surveys and explorations of the Internation al Boundary
Commission of 1893-1895 in regard to the existence of a mcrantain range
in South-East Alaska corresponding to that contemplated a s the line of
demarcation by Articles I I I and TV of the Treaty of 1825 ? "
Now, I have two observations to make on that question,
n. The first is
that they speak of " a mountain range," whi
, phrase which does not
occur in the Treaty itself, and the second
very great vagueness
is introduced into the question by throwing
experts whose answer is
requested the construction of the Treaty.. Th
ing to that contemplated as the line of clem;
i by Articles H I and IT
of the Treaty of 1825." It is a question wl
ly could be admitted in |
any legal proceedings where experts were be:
mrinecl, because it is for
toe Tribunal to construe the Treaty, it is for (
to give evidence of the
facts, but that question has in it an elemei
is which would
largely vitiate the result, even if it were more specific than I am g
show the Tribunal it was. Now what Mr. Tittman himself says, in his
statement which he says is based on personal observation and the study of
the maps, is this. After stating his qualifications and how he was engaged
on the American Survey, he says, at the middle of p. 529 :
" I determined the position and altitude of mountain peaks which could
be seen from various points on the river, including several peaks about
8 miles distant from the river, and approximately 10 marine leagues from the
coast. These peaks were Kate's Needle on the west, and Big Mountain on
the east. I paid special attention to identifying and locating the crest of th
mountains which would conform to the Une of de
the Treaty
of 1825 between Russia and Great Britain \
tto within the
10 marine league Umit there is a total absenceI of
of that
to cc
vhich would co:
Ï parallel to the coast. In my report
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appears to be the highest, overtops the mountains betweei
and the same remark holds good of Big Mountain and Pi
ward of the river. ' Whether the mountains stiU farther
than those mentioned, I am unable to say, but it is ev
it that if this
mountain region is to be regarded, in a broad sense, as a ra
, its crest does
not Ue oceanward from those peaks.' "
" In 1900 I went in the service of the United States for the purposi
delimiting the provisional boundary between the United States and Can
under the modus Vivendi of 1899. I went to the head of Lynn Canal, to Chili
Pass, and White Pass, up the Chilkat River, foRowing up the Klehini River,
marked the Hmits of the provisional boundary on the ground. From '
examination which I made I reached the conclusion, which was confirmed
a study of the maps of the Commissioners of 1893-95, that there does
exist any defined or continued mountain range or chain running generardly
parallel to the coast, and situated anywhere oceanward from a line projected
from the head of Lynn Canal southward, and drawn to the 56th paraUel to a
point near the head of Portland Canal, such line being paraUel to the sinuosities
of the coast line which proceeds around the bays and inlets, and not more than
10 marine leagues therefrom. I also went up Glacier Bay, and state that
there is no mountain axis which has a trend across that bay."
Now, I call attention to the fact that Mr. Tittman introduces a further
element of uncertainty into his answer. The question put, I submit, was one
not justified by the Treaty as to the existence of a mountain range, but
Mr. Tittman, when he comes to give his answer, says there does not exist
any defined or continued mountain range generally paraUel to the coast.
Then he incloses a variety of depositions, and I must caU the attention of the
Tribunal to the language of those depositions, because, I submit, they afford
very cogent confirmation of Mr. King's account in some very important
particulars. The first is a deposition of Mr. Ogden. I pass over aU the
earlier part, and begin to read at the bottom of p. 530, where he says :—
" I felt particularly interested myself as we sailed up Taku Inlet, the
appearance of that region striking me as one that was almost impassable.
There were great peaks to be seen ahead, sharp and impossible of ascent, and
it interested me and excited my curiosity, that I hoped to satisfy in the
future, whether I could get around between them. Many of them were very
much Uke the Sugar Loaf of our old atlases."
Then on p. 531 he says :—
" A careful survey was made of the Taku River by a smaU tri an ulation
as a base for it, which was a continuation of the scheme of trian ulation
extending along the coast of Alaska. On this point I determined the
and height of all the mountains that were visible from the bed of t river,
The river valley is about 3 miles wide, and some of these pea
were
probably 5 or 6 miles on either side of it."
Then passing on to the end of the next paragraph, after he has referred
to Mr. Welker's work and the work of the Canadian parties and the two
officers who ascended the mountains, he says this :—
I Those two oflicers who ascended the mountains were, unfortunately,
restricted in their ascents by the operations of the Canadian parties, as they
had no means of making an ascent independently. They both assured me,
and I made careful inquiry from them, that, so far as they could judge irom
the character of the country as they observed it, there is no well-dehnea
range of mountains passing through the region."
Here another adjective is introduced in answering the question, " There
is no weU-defined range of mountains " then :
"Mr. Welker's sketch accompanying his report on the results of his
work showed a very decided jumble, and nothing that could be construed into
a range."
o T 9
Z L L
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Then down at the bottom of p. 531 he talks of his w o r k j m the 1
River, where he was joined by Mr. Dickms, and he says this .
•-, a h n v P Point Rotha
Q
" On estabUshing a camp some o or o miies auuvo x
. ^
the mouth of the Stikine, I ascended the river m a canoe
•
camp up the river. This gave me an opportunity to.see, a ia,g
•
the country back from the shore connected
with . ^ V ^ ^ c d « Heen
a

studying, Id

^ * ^ ^ ^

^ ^ ^ ^ ^ 5 ^ ^

features were developing, that t h « g ^ ^ j ^ g ^ ^ shores of the
that the peaks and hiUs we had observed lmmeoiaieiy ou ^
tontoills
inlet were in the nature of detached groups and might be c d k d :foo M i s
there being much higher mountains behind them. My work on the Stikine
ascended the river about 12 miles by the courses of the river, where I j o m e d
Mr. McGrath, who worked the section above me until he joined with
Mr. Tittman above him. From my observations made in l a t n i n i e t ana
on the Stikine River, and in running along the coast and from ail information I gained, I am satisfied that there is not, within 10 marine leagues trom
the coast, any continuous chain of mountains m the form ot a summit range
running from the 56th degree of latitude until it intersects m the northern
direction with the 141st degree of longitude."
There we have the expression that there is no "continuous chain of
mountains," and it is to be in the form of " a summit range." I am not
perfectly certain I know what that means ; I suppose it means a dominant
range.
The PRESIDENT : The highest range, I suppose?
Sir ROBERT FINLAY : The highest range. Well, that is not what
the Treaty contemplates at aU. Very far from that. What the Treaty contemplated was the tops of mountains which any one could see navigating, as
Vancouver did, along the coast. But the question is, is there a weU-defined
dominant range ? The question is, can yon or can yon not find within a
short distance from the coast mountains which will give such a guide as that
which the Treaty desiderates ?
The PRESIDENT : Of course, it is more for your opponents than for
you, Mr. Attorney-General ; but one cannot help fèeUng, on reading these
depositions, that these gentlemen thought, because they saw these mountains
when they got to the top, there could be no mountains which would correspond to the Treaty—it seems to me.
Sir ROBERT F I N L A Y : That is, I submit, the fallacy which underUes
these depositions. I am not impugning for one moment the good faith of the
deponents. The care that they took to guard their answers shows that they
reaUy throw no light whatever on the question. They certainly do not help
the contention of the United States that there are no mountains which
answer the Treaty, because I contend that taking the question in the form in
which it was put about the chain of mountains they always introduced some
qualifying adjective about a " dominant weU-defined range," a " defined
range," a " continuous range," a " summit range " and expressions of that
kind.
, _Now very much the same observations may be made upon the deposition
of Mr. Hodgkms, which is the next at p. 532. He speaks of starting the
survey on the steamer "Patterson," and arriving at Port Simpson, the
northern port of British Columbia, at about the end oi April :—
" P o r t Simpson is situated at the junction of Portland Canal, Chatham
tran C
M^t
Z in toX
if' a I d ° V m o d e r a t e l y clear day the mountains of
Alaska are
plain view+ therefrom.
therefrom " i I ! 7 i m i S f ' ? * >n< ÎÎ mWcer a^n t a m sm o ™s at tai i * s ™^ * " p l a i n view
musUook'to Mr H S O S ' ffi/ î
*° «fy the Treaty, and one
must look to Mr. Hodgkms affidavit to see exactly what was the standard he
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With regard to the characteristics of the coast and of th
the interior which came under my observation, I can say that m\
of the shore of the continent northward from Dixon E n t r a n t
general, the land rose abruptly and sometimes precipitously fror
edge. My recoUection is that the Cleveland Peninsula was less
the remainder of the continent, and that it rather resembled the lJ
in general features. The slopes were generaUy heavily forested
of 1,000 or 1,500 feet, the altitude of the timber Une varying coi
different districts, and generaUy growing lower with increasing la
continental _ edge, though generaUy high, varied much in all
summits being above the average, while there were occasional bre
land or cross vaUeys through which gUmpses could be obtain*
mountains farther back, although the mountains immediately b
the
coast generaUy served to prevent any extensive inspection of the interior.
Can there be a stronger confirmation of the truth of Mr. K ing's deel aration, which I read yesterday, than this passage, in which Mr. He
,ays
that his recollection of the shore of the continent northward from Di
Entrance is that in general the land rose " abruptly, and son
precipitously from the water's edge ? My recoUection is that thee Cleveland
Peninsula was less abrupt than the remainder of the continent, and tha t it
rather resembled the larger islands in general features. The slopes v
generaUy heavily forested to a height of 1,000 or 1,500 feet, the
the timber line varying considerably in different districts, anid gener aUy
growing lower with increasing latitude. The continental ecdge, tho ugh
generaUy high, varied much in altitude, many summits beingg above the
average."
Then he says :
I There were occasional breaks of lower land, or cross valleys, through
which glimpses could be obtained of higher mountains farther back, although
the mountains immediately bordering the coast generally served to prevent
any extensive inspection of the interior."
That is the very thing the Treaty contemplated—" mountains bordering
the coast."
" On the other hand, after ascending a mountain so as to be above this
coastal barrier, an extensive view of many miles in almost any direction was
open to observation."
I caU attention to the words there, " coastal barrier," relating to these
mountains of the coast. Then he goes on :—
" The general character of the region between the Taku inlet and Lynn
Canal, which included most of Mr. Ogilvie's stations, is that of a plateau of ice
and snow, from which rise numerous peaks, and which is carved into many short
ridges separated by deep vaUeys, which are frequently occupied by gla
The summit elevations show a general tendency to increase with incre
distance from the coast. On the part of the coast near Juneau, the sm
are from 2,000 to 3,500 feet in height, while in the vicinity of the
of Taku Inlet the elevations are 4,000 feet or more, with higher mom
visible farther back. The elevations also increase in going north along
Canal.
" For a general description of the country surveyed during the sea
do not know that I can do better than to refer to my report o
dies of
foUows:—'The work of the season covered about
region
dtory enclosed within a nearly equilateral triangle All of
5 full of mountains, but I could see no indications
The
mountain
peaks
triy continuous range anywhere near the coast line.
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from 3,000 to 5,000 feet in height, with a general ten
elevation above the head of Taku Inlet. The whole area
^ ^ g t e e p _ s i d e d r i d g e S ) generally lying at right angles to
and connected by short saddles nearly as high as the peats,
seems to indicate that these ridges and vaUeys are the
influences of erosion by ice and water. Farther back Irom
ice and dry cold are the principal eroding influences, to
sharply from the envelope of snow and ice, which stretch
their flanks to form countless glaciers—large and smaU.
country to the northward could be seen the peaks of lofty mo
about 25 miles northward of the mouth of the Taku River.
peaks are part of the backbone of the mountain system oi this
I am unable to say ; but this, at least, is clear, that fron
ascended by Mr. Ogilvie higher mountains could be seen to
Nowhere did we attain the summit elevations of the s y s t e m are

I daresay he did not.
" ' The summit elevations of the system which ha 1
the Treaty.' "

greater
rork of
t shore,
•mation
f local

i, wnicn lie
ther these
ast or not
mountain
lorthward.

i looked for unde:

Then he goes on with these depositions :—
" The operations of Mr. Ogilvie did not extend far in the iterior, no
one of the mountains which we ascended being more than 6 or
niles from
the sea, to the best of my recoUection. Higher mountains, with any sharp
peaks and pinnacles, could be seen farther in the interior than w enetrated,
and along the north-eastern horizon they assumed somewhat th
ppearance
of a range, which appearance may, however, have been an iUusi caused by
perspective among the numerous peaks. From aU the obsei
s which I
made while in Alaska, and from aU my knowledge of the regi
hered not
only from the ascent of mountains but from other investig
it is my
belief that there is no such continuous chain of mountains *w
10 marine
leagues of the coast—that is, from the heads of the inlets
bays, and
running in a direction paraUel to the general direction of the coast between
Portland Canal and Lynn Canal, as seems to be contemplated in the language
of the Anglo-Russian Convention of 1825."
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" The first view we got of the ms nland
was in going through Stikine Strait A s saw the main shore, which, as far as we could
abrupt and very high, the mountains rising fi
mouths of aU the streams there was a Uttle fla
rising almost abruptly from the water."
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It is the very thing that the Russian negotiators contemplated as possible,
and against which they provided by saying that instead of taking the base of
the mountains they were to take the summit.
fe S f * he £?es ° n i n the n e x t P a r agraph to speak of his trips up and down
the Stikine River, and says he had full opportunities for observing the
formation on both sides of the river.
r ^ . v " 1 C ° + n l d S 66 **"*? s e a t e d points of observation that these irregular
peaks continued to extend m a desultory way north and south and back
toward the interior, and that at no point between our camp and toe coast, or

from our camp was there a continuous or homogeneous range of mountains
extending paraUel with the coast, and which stood out from and could be
distinguished from the coUection of mountain peaks as a continuous mountain
range."
Here we have got a new range " homogeneous " ; it is not only to be
I continuous " ; it is to be either " continuous " or "homogeneous."
i I left this camp, went to Fort WrangeU, and on the 9th June proceeded
from there by the steamer ' Hassler ' to Burroughs Bay, by way of Stikine
Strait and Behm Canal. Wherever we followed the continental shore, as we
did from the junction of Clarence Strait and Behm Canal to Burroughs Bay,
the same topography was observed, the mountains rising precipitously from
the water's edge.
I From Burroughs Bay I proceeded on board the ' Hassler ' to Sitka, by
way of Beton Canal, Clarence Strait, WrangeU Strait, Frederick Sound,
Chatham Strait, and Peril Strait. When we came out of WrangeU Strait
into Frederick Sound we proceeded within sight of the coast. The coast
formation along the whole extent of the mainland, from where we came out
of WrangeU Strait until we lost sight of it in passing up Frederick Sound,
was abrupt, high, and of the same character as I have described as existing
near Fort WrangeU. On account of the height of the mountains close to the
shore, I could not see far into the interior."
And now we are told that there are no mountains that suit the Treaty—•
those are the very mountains the Treaty contemplated.
I From Sitka I returned to Fort WrangeU by way of Taku Inlet, going
through Peril Strait, Chatham Strait, Lynn Canal, Stephens Passage, and
Taku Inlet. At the junction of Stephens Passage and Favourite Channel I
could see the main coast. This was of the same character as the main coast
heretofore described by me. I do not recall that from this point I could see
over the line of the main coast into the interior, my recoUection being that we
were not far enough away to see beyond the hiils, because the steamer was
too close under the shore. Passing into Taku Inlet, the mountains continued
precipitous, rising high from the shore and continuing so up to the United
States' astronomical station, and bordering both sides of the inlet."
Then he goes on to the. year 1894, and says, referring to the Lynn
Canal :—
I In the whole length of Lynn Canal the same mountain formation exists
as I have heretofore described, the mountains rising sheer from the water's
edge. I could see almost nothing on account of the height of the mountains
close to the shore. Later in the season, when we reached the head of
'Chilkoot Pass, we looked over into the drainage of _ the Yukon going north,
showing a distinct watershed ; until our arrival at this place it was a detached
mass of heterogeneous mountains."
Then he speaks of what he did in the year 1892 :—
I I remember that when in Frederick Sound, on the 12th May, near its
junction with Stephens Passage, the day was clear, which was somewhat
unusual in that region. I saw distinctly the high coast line, which was of the
same general character as I have described heretofore, and back behind this
coastline and above it were numerous mountain peaks,_which rose in an
irregular way, and were .distinctly higher than the mountain formation which
was near the coast. One peculiar shaft, about 50 miles distant, several
hundred feet above the rest, I estimated in my journal at the time to have
been 10,000 feet high.
" My opportunities for seeing the mountain formation along the coast
and in the interior, within the territory described by me, were sufficient to
•enable me to say that there does not exist anywhere within those regions,
within 10 marine leagues from the coast, anything like a defined mountain
range extending in a general direction north and south paraUel with toe coast,
and that the mountain formation along the coast, with the limite above
designated, as far back as could be seen from the interior points which 1 have
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described is a broken irregular mountain system, composed of something like
a t o g h plateau with peaks" here and there without
^ ^ ^ \ ^ Z
.rîept. 22, 1903. tinuity of a mountain range extending north and s o u t h a n d that the peak
in this system are higher as you recede from the coast, and tflat there
is no such range as that above described andL within toe t e m t o r y d e & c " b e d
situated to the west of a line drawn from Chilkoot Pass 8 ° ^ e r ^ I s k « J
River said line being drawn parallel to the coast Une which bounds the
fields'of the inlets and interior waters, and not more than 10 marine leagues
from(tWme. ^ ^ ^
^ t e r r i t 0 1 7 d e s oribed by me any defined
rf
mountain chain running north and south generaUy paraUel to the coast,
which in its trend goes across the Iskoot, Stikine, and l a k u divers, or either
of them, OT across" Taku Inlet or Lynn Canal, and which, but for be
Id be (dis~pierced by them or either of them, would constitute wh
aated as a
associated from the surrounding peaks _ or mou Ltains) de
•continuous or individualized mountain chain or ra
Sir E. Finlay.

be caUed
that
Here is a new adjective. He does not find anyth
" a continuous or individualized mountain chain or ran
Then there is the deposition of Mr. Flemer, wh ch
rk on the
At the top of p. 538 he speaks of his ascending du
Stikine River Mountains :—
" We ascended the Stikine River as far u p as the mouth of the Katete,
about 20 miles from the coast, and encamped there to explore the northeastern part of the area aUotted to us. During this season's work I ascended
mountains 3,000 to 5,000 feet in height, located within a 10-rniles-wide
coastal belt from the Stikine River in the north to Bradfield Canal in the
south.
" The highest mountains in this section are considerably inland, apparently
25 to 30 miles from the coast."
And then in the middle of the page : " While ascending the prominent mountains in the area allotted me, a
good opportunity was offered me to see much of the country inland. The
sides of the Chilkoot and Dyéa Inlets rise abruptly from the water's edge to
a height from 2,000 to 4,000 feet."
And then the last paragraph—
" As far as my observations in the territories described above have taken
me, there is no indication of any coastal mountain range, nor are there
mountain formations strung out in a direction north and south. On the
contrary, the areas generaUy appear as a heterogeneous jumble of irregular
mountain masses, their general heights increasing inland. The country
appears, in a general way, as a very roughly eroded plateau, sloping toward
the coast, with irregular but bold projections, appearing isolated or in groups,
never in continuous range or chain."
. Now, it is not enough to show that in these depositions there is nothing
which is inconsistent with Mr. King's depositions ; that is putting it a great
deal too low. There is a great deal of interesting detail which fills up Mr.
King's general description, and brings before the mind a much more vivid
picture even than that general description has presented.
N
TT . °^> after seeing Mr. King's declaration in the Counter-Case of the
United btates, and m the Appendix to that Counter-Case, you wiU find certain
further depositions to which I desire very briefly to invite the attention of the
Inbunai
1 hey are to be found beginning at p. 262 of the United States'
Counter-Case. The first is the deposition of Mr. Homer P Ritter who is a
civil and topographical engineer, and was on duty in 1893 in Alaska
He
preceded to Holkham Bay, and joined the Canadian topographical party and
F
J
what he says is this :—
^
" T h e area of the country covered by the topographic reconnaissance
made during this^season extends from the entrance of Holkha
lay on the
north to Port Houghton on the south.
I ascended five or six different
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mountains with Mr. Brabazon, from which I had a good view into the
interior. From these view-points I saw a great mountain system the culminating peaks of which were beyond the limits of the topography delineated
by us. The mountain masses are so distributed that no defined mountain
range trending north and south paraUel to the coast can be said to exist
within the area described by me."
Then Mr. Pratt is also a civil engineer, and saw the coast of Alaska
surveyed in 1893. At the top of p . 263 he says :—
" A s we approached Fort WrangeU we had a good view of the
mountains in the Stikine Valley. High snow-clad peaks, which were many
miles inland, were noted over the tops of the near-by mountains. On the 10th
day of May I joined the Canadian topographical party under Mr. J . Gibbon,
and from that date until the 3rd of September this party'furnished me with food
and transportation. I accompanied Mr. Gibbon in the ascent of the ten or
more mountains on the mainland from which the topography of the area
bounded by the Stikine River on the south and east, and on the north by a
Une at right angles to the coast through Thomas Bay was developed."
Then, in the next paragraph, he says that during the season he ascended
the—
" . . . . Stikine River as far as the Great Glacier about 25 miles from
Point Rothsay in an air line, and climbed a peak on the' west side of the river
just below this point. From this elevation of 4,800 feet I obtained a good
view of the mountains toward the interior, which are much higher than
those toward the coast, and many of which do not appear on the Canadian
map of the region. From this and the other peaks ascended by me I could
readily determine that there is no defined mountain range anywhere . . . .
within 10 marine leagues from the coast, nor is there any formation of mountains, which can be strung out into a range interrupted or pierced by the Stikine
River."
And in the last sentence of his deposition, he says :—
" Along the entire coast from Chilkoot Pass to the Stikine River I have
seen only a broken irregular mountain system, with peaks becoming higher
as you go from the coast, without anything like the continuity of a mountain
range extending north and south parallel to the coast."
Then Mr. Welker makes a deposition. He also was an engineer, and
engaged in the survey. At p . 264 he says :—
"During this season I made not less than fifteen ascents of mountain
peaks ranging from 2,000 feet to 5,000 feet and over in height, j These
mountain peaks, ascended, are distributed along the coast from a point near
the entrance to Endicott Arm, to a point near the head of Taku.Inlet, and are
within 20 miles of the continental shore, the one most remote from the shore
being about 5 miles from the mouth of Speel River. Over this entire area
the shores are very steep and rocky, and landing places for the canoe and sailboat scarce, especiaUy about the head of Holkham Bay, where in many places
rocky cliffs rise almost perpendicularly from the water's edge to a height of
3,000 feet and over. Almost the entire interior of the country is covered
with glacier-bearing mountains."
Then at the end of his deposition he says :—
" Although the results of my topographical reconnaissance show spurs of
mountain ranges running in almost aU directions, the entire country explored
by me during the season of 1893 is reaUy covered by one immense connected
mountain system, the protruding peaks of which increase in height with the
increased distance from the coast. My opportunities for seeing the mountain
masses along the stretch of coast, and in the interior within the territory
described by me, were ample to permit me to say that nowhere within 10
marine leagues from the coast does there exist within these regions a defined
2 M
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mountain range which extends in a direction north and south. parallel with
the coast."
Then Mi*. Nelson makes a short deposition.
He was engaged :—
" In 1898 in this capacity in making a topographical survey of the area
on the east: side of Chilkoot Inlet which surrounds the valley and tnbutaries• of
the Katzehim River. In the accomplishment of this survey I ascended the
vaUev of the said river for a distance of about 15 miles. From my points
of observation on the summits of the mountains, in this region I was enabled
to note the character of the topography to a distance of 30 miles -from the
coast There exists in this region ho definite mountain range lying m a
north and south direction paraUel with the trend of the coast but r a t h e r ^
series of snow-capped peaks from 5,000 to 7,000 feet high, which increase in
height as you recede from the coast."
I submit it is not necessary at aU to the case of the British Government
to say that as you go further back from the coast you come to higher
mountains, and that it is not in the least necessary that you^ should find
anything in the way of a " continuous " or " homogeneous " range, the
existence of which these gentlemen aimed at.
There are two other passages which do not occur in depositions, but
which are referred to in the Argument for the United States, to which I ought
to make reference. They are to be found at pp. 78 to 80 of the Appendix to
the Counter-Case. The first is a Report of General Clay Wood, dated the
15th January, 1877. It is a Report in which he begins by referring to the
Stikine River, where that passage occurs as to the EngUsh Custom-house
•officers' tents, and he says :—
" Some of our shrewd frontiersmen say that it is not 10 leagues from the
sea, as it should be, there being really doubt as to the summit of the coast
range of mountains."
Mr. TURNER ; What page are you reading from ?
Sir ROBERT FINLAY . Page 78, Sir, of the Appendix to the Counter•Case. And then, at p . 79, occurs the passage which is referred to in this
connection :—
" A s a matter of fact, there is no weU-defined range of mountains
extending in direction paraUel to the coast.
" A rugged, broken region extends back from salt water a considerable
distance, the mountain peaks visible seeming to stand in groups or clusters ;
a confused^ mass of hiUs of varying altitudes 'from 3,000 to 6,000 feet, the
highest being perhaps in the vicinity of the point marked Grand Canon, in
latitude about 57 degrees 20 minutes N.'
" It would appear the Russian Government caused a monument to be set
up on the Stikine, making a point 10 marine leagues from the coast Then
again aU that General Clay Wood said is that there is no weU-defined range
of mountains in a direction paraUel to the coast."
The other report relied upon is one of the 1st October 1876 made by
Captain Jocelyn, to the Assistant Adjutant-General, Department of Columbia
The last paragraph of the despatch is that which is referred to in this
connection.
"Attention is respectfully invited to the map herewith inclosed and to
toe provisions of the Treaty between the United States and Russia, proclaimed
the 20th June, 1867. A line 10 leagues from the ocean, running paraUel to
the windings of the coast, would cross the Stickeen River nearly at the point
indicated I have personally examined the country near the river from its
mouth to the head of steam navigation, and was impressed with the difficulty
that would anse m determining a continuous summit of the c ^ n o u n S
There is no range or chain, but rather for the entire distanceof o ^
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100 miles, and to the right and left as far as the eye can read
afu 1 SirRPinlay.
mass of mountain peaks with elevations from 3,000 to 6 0
the Sept. 22,1908.
highest being perhaps in vicinity of the point marked " Gran!
latitude about 57 degrees 20 minutes."
I need not repeat upon these despatches the observations which I made
upon the depositions, because exactly the same remark applies to what is said
in these despatches.
Now, I submit that the evident meaning of the Treaty is that the line
was to be drawn through a flat country. By that, of course, I do not mean
an absolutely flat country, but through a country in which mountains did not
exist, because the case the Treaty is providing for is the mountains
receding more than a specified distance from- the coast, and then you are to
fiU up that interval, that sort of horse-shoe form, caused by the recession of
the mountains by a line running across whenever they are more than
10 marine leagues from the coast. WeU, that contemplates that when the
mountains go back, when you do not find mountains within that distance of
the coast, you are to draw your line. Your line wiU be through a country
which one may speak of as relatively flat country, but at all events a country
which is characterized by the absence of mountains. The effect of the contention put forward by the United States is that if it prevails, you wiU have
the Une drawn through the higher mountainous country ; the mountains wiU
be ignored as the boundary on the plea that mountains are not to be found,
that there are too many of them to find any, and then the result is that this
line which was to be drawn where there were no mountain^, that is to say
where the mountains had receded, is itself to be drawn, through* & highly
mountainous country, and in many places over summits of very considerable
mountains.
Now, I must in this connection refer to that very important despatch of
Mr. Bayard's, a portion of which I read to the Tribunal on the subject of the
Portland Canal. It is to be found on p. 251 of the Appendix to the British
Case, and a great deal of what Mr. Bayard says deseiwes very close attention in this connection. The earUer part of the despatch I pass over, of
course. It relates to the Portland Canal, and near the top of p. 251 it goes
on thus :—
i There is, however, ample ground for believing that the erroneous
premises upon which the negotiators apparently based their fixation of the
inland boundary line along the coast render its true determination and
demarcation by monuments, a matter of doubt and difficulty in carrying it into
practical effect, and that, in prevision of the embarrassments which may foUow
delay in the establishment of a positive frontier line, it is the interest and
the duty of the two Governments to reach a good understanding, which shaU
forthwith remove all chance for future disagreement."
Then he refers to the terms of the Convention of 1825, which I need not
read again, and he goes on :—
" There is conclusive internal evidence that the negotiators accepted as
a fact and described in words, the picture presented to their ^ eyes by the
chart actuaUy spread before them. If we examine Vancouver's charts _ we
find the evident reason for the language employed m the Convention.
Vancouver, who to his integrity and zeal as a navigator, joined an excellent
hydrographie faculty, seems to have been but a poor topographer, and
represented an impossibly regular land formation such as could not well
exist, and has not been discovered to exist anywhere on the world's surface."
I think it is a little hard on Captain Vancouver, whose survey was
confined to the water, that he should be spoken of as a poor topogre pher
because he does not delineate accurately what he never professed to have
surveyed :
"His charts exhibit, at a moderate distance from the shore, a unif irmly
serrated and narrow range of mountains, like an enormous cater] £Uar,
extending, with a general paralleUsm to the shore from one end of the i
m question to the other, except at scattered points where vaUeys mtei
which we now know to be the vaUeys of the Taku, Stikine, and other i
M 2
no6oi

260
SirE. Finlay. The line projected from the mid-channel line of Portland Channel intersects,
—
at about the 56th egree of north latitude, the backbone range in question,
Sept. 22,1903. a n d W 6 re the features of Vancouver's chart a correct representation ot the
topography, no more exceUent and convenient boundary could _ be imagined
than that following the depicted serrated ridge I t is not singular that,
assuming the chart to be correct, both parties should have agreed to accept
this remarkably uniform feature as marking the boundary.
m
i Now, I must pause there for a moment to say that that hardly does justice to
the shrewdness of the negotiators. So far from assuming the chart to be
correct the negotiations along the point under consideration, 1 think, contemplate the fact that the chart may be very erroneous indeed ; and, in tact, the
delineation of the chart, as I shaU show presently, is so purely conventional
that it is almost impossible to suppose that any persons of any experience
assumed that that presented any natural features existing as they were
.supposed to exist :—
" The better knowledge of that region now possessed shows that Vancouver's topography is not correct. There is no such range of hiUs as
indicated on Vancouver's charts, and as assumed by the negotiators of the
Convention of 1825. The topography of the region in question h a s not as
j e t been accurately charted, but enough is known of its natural features to
whoUy disprove the conjectural topography of Vancouver.
" Professor William H. DaU, whose researches in Alaska are weU known,
and whose explorations have so largely contributed to our present knowledge
of the geographical and geological character of that country, upon being
invited by me to report as to the accuracy of Vancouver's charts, writes as
foUows :—
" ' We have no good topographical maps of this part of Alaska, but having
been engaged nearly nine years exploring and surveying the territory, I assert,
-without fear of contradiction, that nothing of the sort (depicted by Vancouver)
exists. We have instead what has been aptly caUed a " sea of mountains,"
composed of short ranges with endless ramifications, their general trend
being paraUel with the general curve of North-Western America, but, so far
as their local parts are concerned, irregular, broken, and tumultuous to the
last degree. I n certain places, as from Cape Spencer to Yakutat Bay, we
have the nearest approach to such a range ; but even here there are broad
vaUeys penetrating an unknown distance, and lateral spurs given off in many
•directions. These Alps rise conspicuously above their fellows, but to the
eastward. Another peculiarity of the topography is that the hiUs or summits
are nearly uniform in height, without dominating crests, and few higher
peaks.
" ' The single continuous range being non-existent, if we attempt to
decide on the " summit " of the mountains we are at once plunged into a sea
of uncertainty. ^ Shall we take the ridge of hiU nearest the beaches ? This
would give us in many places a mere strip of territory not more than 3 miles
wide, meandering in every direction.' "
Now, as regards the mere strip of territory, it is the very thing the
Treaty contemplated, as regards its not being more than 3 miles wide at
certain places ; that may occur ; but the region the negotiators actuaUy
contemplated, the coast, and the bays and the mountains running down to
the edge, and sought to avoid our having anything at all Uke the Une to be
traced along the summits.
" ' S h a U we take the highest summit of the general mass of coast ranges ?
e
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" j In short, the " summit of the mountains " is whoUy impracticable.' I
I submitthat what Professor DaUsays has shown that it is not impracticable.
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He said, if you go away into the interior you will have great difficulty in
drawing the line. He rejects what the Treaty contemplates, foUowing the
coastal barrier, the ridge of the hiUs, the ridge of the mountains as it ought
to be called, nearest the beaches. He rejects that on the ground that it
would give a narrow strip to the United States, but that is the very thing
that the Treaty contemplated. A simple lisière, a mere strip, and the reasons
given for their wanting that are explained, why they did not want any great
depth of territory.
Then I need not read the next paragraph, because I have already read it
in connection with the impossibility of drawing a line paraUel to the inlets.
He goes on to say that that line is perfectly impracticable as it is if you take
the Une of the coast as including the recesses of the inlets. Mr. Bayard goes

j The words of Mr. Dall are those of a practical man, conversant with the
sregion and experienced in the class of difficulties in the way of an actual
demarcation of the conventional frontier.
I The line traced upon 'the Coast Survey Map of Alaska, No. 960, of
which copies are sent to you herewith, is as evidently conjectural and
-theoretical as was the mountain summit Une traced by Vancouver."
Now, that line is shown in the British Case Atlas, No. 34. That map is
mot the map in question, but it shows the line marked, it is a meandering
line.
The PRESIDENT.: That is what is marked ; a line following approximate summits of mountains.
Sir ROBERT FINLAY : Yes, as shown on the United States' Case
Survey Map of Alaska, 1894.
The PRESIDENT : Then the conventional Une means a straight Une
•straightening out that. That is what is meant by that.
Sir ROBERT FINLAY : I do not catch your Lordship's expression.
The PRESIDENT : The words " conventional Une " mean a line that
may be drawn by straightening that line, so to speak. It is next to the wavy
line. The conventional line No. 1.
Sir ROBERT FINLAY : The conventional line is reaUy an arbitrary
line.
The PRESIDENT : That is what I mean, an arbitrary line straightening
>out the other.
Sir ROBERT FINLAY : These are general observations.
The PRESIDENT : I understand.
Sir ROBERT F I N L A Y : I only refer to this for the purpose of
showing what the mountain Une paraUel to the coast would be—the straight
line, the conventional Une.
The PRESIDENT : Not the wavy one.
-Sir ROBERT FINLAY : Not the wavy one.
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The PRESIDENT : I t cuts across Lynn Canal just about Berner's Bay.
^

R 0 B E R T

FINLAY

: No, my Lord, the one I am dealing with

crosses Lake Bennett.
The PRESIDENT : No ; I thought you meant the inner one.
Sir ROBERT FINLAY : Oh ! no. What I was pointing out is not the
line following approximately the summits of the mountains, but the one
paraUel to the coast. That is a mountain Une.
The PRESIDENT : I see.
Sir ROBERT FINLAY : What I am referring to is the outer Une which
is marked.
The P R E S I D E N T : We see it now, Mr. Attorney, it was only my
mistake; we thought, as you were caUing attention to the map, you
were calling attention to the inner line.
Sir ROBERT FINLAY : I was only calling attention to this map to show
what it is Mr. Bayard is commenting upon in the sentence I am reading.
The PRESIDENT : I foUow.
Sir ROBERT FINLAY : Mr. Bayard says this :—
" The Une traced upon the Coast Survey Map of Alaska, No. 960, of
which copies are sent to you herewith, is as evidently conjectural and
theoretical as was the mountain summit Une traced by Vancouver. It
disregards the mountain topography of the country, and traces a Une, on
paper, about 30 mUes distant from the general contour of the coast. The
line is a winding one, with no salient landmarks or points of latitude and
longitude to determine its position at any point."
That is rather hard as coming from Mr. Bayard as criticism upon this
line shown on the United States' Coast. Survey Map, and this is very much the
Une that they are claiming now.
" If the coast and interior country from Dixon Entrance to Mount St.
Elias were already accurately surveyed, its topography charted, and the
heights of aU its ' summits ' determined, it would even then be impossible,
except by conventional compromise, to locate such a Une as the Treaties
prescribe. To iUustrate this, a case nearer home may be supposed.
Examine, for instance, an Ordnance Survey Map of Scotland and attempt to
mark out upon it a line which, starting from the intersection of the midchannel line of the Firth of Solway and the 55th paraUel shaU thence
foUow the 'summit of the mountains' northward as far as the 58th
paraUel, and which, where such ' summit ' shaU be more than ' 10 marine
leagues ' from the Atlantic coast, shaU foUow the ' winding ' thereof. If the
tracing of such a line on paper, when every material fact of contour and '
attitude is precisely known, were found to offer difficulty, the obstacles to the
delimitation of an actual frontier, with landmarks and monuments, through a
whoUy unexplored country much more broken than Scotland is, and with a
sea-coast scarcely less intricate, could not fail to be many-fold greater.
" A s a rule, a theoretical frontier, based on the assumed contour of
mountain chains, is more difficult to determine with accuracy than one
following known watercourses or bounded by right Unes having geodetic
termini.
" Rude and inaccessible as is the ' s e a of mountains' of South-Eastern
Alaska,, and forbidding as it may appear for ordinary purposes of inland
settlement, it should be remembered that it is a mineral-bearing rerion—the
geological continuation of the gold and silver belt of California and Nevada—
and may at any time spring into importance not now calculable. It is of

gg3
«vident advantage to both countries to agree upon some boundary-Une capable
«of survey at a reasonable cost, yet so precisely and practically described that
"in case of need, any given point thereon may be readily determined in
.advance of a general survey, and to do this while the whole question of local
values is in abeyance.
" You will bring the foregoing considerations to the attention of the
;Marquess of Salisbury, and invite an early expression of his views touching
the expediency of appointing an International Commission at the earliest
practicable day to fix upon a conventional boundary-Une, which, while in
•substantial accord with the presumed intent of negotiators of the AngloRussian Convention of 1825, shaU be fixed and readily determinable in
whole^ or in part under the ordinary conditions of astronomical and topo;graphical surveys."
Then Mr. Phelps transmitted that despatch to Lord Salisbury in a letter
sof his own, which I really need not refer to. The material passage in this
-connection is at p. 254. Of course, I do not want to read it ; it is reaUy going
•over the same ground again.
Now, the members of the Tribunal wiU have observed that in that
passage Mr. Bayard makes pointed reference to the fact that the negotiators
had Vancouver's^ chart before them, and reference is made over and over
again in the printed arguments on behalf of the United States to that '
Map No. 4 in the United States' Case which they say helps their contention as
to what the Treaty must have intended.
Now, that map is also to be found in the British Atlas No. 2 ; but what
I am about to do is this : I am not going to waste time by going over again
-the passages in the negotiations which show how thoroughly alive the representatives both of Great Britain and Russia were to the fact that Vancouver's
• charts or any maps before them might be inaccurate. These passages are in
'•the memory of the Tribunal ; but what I am now going to do is to ask the
'Tribunal to look for itself at Vancouver's map, and to take, as the simplest
:means of comparison, Sheet No. 4 of the British Atlas, where wiU be found
set side by side portions of the coast as delineated, the same bit of coast as
•deUneated in the British Atlas No. 3 (that is part of Chart No. 12) and
.British Atlas No. 2 (that is part of Chart 7). This is Sheet 4 of the British
Atlas. Now, it will be observed that the top one is a bit of Chart No. 12,
which is No. 3 in the British Atlas ; the lower one a bit of Chart No. 7, which
i s Sheet 4 of the British Atlas.
Now these two charts deal in part—they are on the same scale—with
• exactly the same localities. Prince Frederick Sound wiU be found in both
'Cape Fanshaw and the lower part of Stephens Passage from Point Hugh
•downwards. Now what I ask the members of the Tribunal to do is this, to
. look at the way in which the mountains are deUneated on these two charts
which both proceed from Vancouver and are both on the same scale and both
•represent the same territory.
Now look at the mountains about Port Houghton, on the upper part of
• these two, taken from Chart No. 12. There you have the mountains running
• a range of what is depicted conventionally as a range running from near the
-head of Port Houghton.
The PRESIDENT : What you mean, Mr. Attorney, is that what is on the
•east of Stephens Passage on Chart No. 12 shows a different range of
mountains to what is on the east in Chart No. 7 ?
Sir ROBERT FINLAY : Absolutely different. The distance is very
much greater—the distance from the head of Port Houghton, I should think,
• at least, is four or five times as much as it is in Chart No. 7.
The PRESIDENT : I do not want to interrupt you, Mr. Attorney, it is
the last thing I wish, but you pointed out the same thing on comparing
Baker's and Bennett's maps of Vancouver in the early days of the Arbitration
on something else.
Sir ROBERT FINLAY : Yes, and in addition to that, an extraordinary
•discrepancy on this point with regard to what is represented as the mam
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•L • • n i n j W f t 7 top-m is fiUed in between the main chain and the coast
< ^ ® ^ J ^ £ £ £
of mountains as it were which are very
^ y d e S e d indeed in Chart No. 12. The same observation applies
^ S S S t o t h e d d i j e a t i o a of the mountains-to
^ * r f W
Frederick Sound, where the mountains on Chart No 7 are delineated in
^ S & ^ i d
in much more bold outUne, much more pronounced m
every way than those which appear on the chart.
The PRESIDENT : Those I gather are on an island, are they not ?
Sir ROBERT FINLAY : I think they are.
The PRESIDENT : Yes.
Sir ROBERT FINLAY : That is merely by the way as Illustrating a
discrepancy.
The PRESIDENT : It is the same point, weU it is rather more important,
because there it is quite independent of any story that was being told by
them; that shows that when they were plotting them they did not have
enough information to put them down accurately either the one way or the
other.
Sir ROBERT FINLAY : And the reason why I call attention to this
point again and iUustrate it in this way is, I submit, that it is perfectly
impossible to suppose that when the negotiation had under their eyes such
conclusive evidence of the fact that these mountains are not put in as representing with any pretence to accuracy what was to be found in nature—
when they found such absolute discrepancy between two of Vancouver's
maps, aU depicting the same region, I submit one cannot attach the importance which is attached in the arguments on behalf of the United States to the
delineation of the mountains either on that map, No. 4, nor on the following
map, No. 5. No. 5 of the United States' Atlas corresponds to No. 3 in the
British Atlas.
Now take No. 5. It is a map to which in the argument of the United
States reference is made that shows continuing the range which is shown in
No. 4, of the preceding map, a weU-marked, defined range running round
the head of Taku Inlet and running away round the head of Lynn Canal. I
submit that it is putting upon maps of this kind where the compiler was a
sailor who had been surveying the sea—it is putting upon them a burden that
they will not bear to say that you wiU attempt to use such maps delineating
the mountains in a conventional manner, and in a manner which is inconsistent in different maps. It is impossible to suppose that the negotiators are
to have their Treaty construed by as it were attempting to incorporate such
maps in the Treaty.
Now, that observation might be pushed further if it were worth while to
go through the other maps which may have been before the negotiators, hut
I am loth to occupy time in doing it, and perhaps it is sufficient that I draw
the attention of the Tribunal to these maps ?
The PRESIDENT : You showed it us on Faden's ; you showed us that
the mountains on the two Fadens were different, when you were addressing
us on that point.
Sir ROBERT FINLAY : I went all through them for another purpose ;
with reference to the Portland Canal, and by way of saving time, I think I
might venture to ask the Tribunal if they are not thoroughly satisfied on this
point, to look at the maps again for themselves, and to see how great the
discrepancy is, and for that reason I say that it would be wrong to ascribe
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The PRESIDENT : Are those the little re< Lsqu
Sir ROBERT FINLAY : Those red circles I t h
The PRESIDENT : I thought they were s
Sir ROBERT
squares.

FINLAY:

Your

Lordshi

The PRESIDENT : Or, at any rate, they a
Sir ROBERT FINLAY : I cannot see thorn very dis
distance, but they are delineated the whole way up the coast.
The PRESIDENT : Would you like to c

oss, Mi

Sir ROBERT F I N L A Y : Oh no, I may ask presently some assistance
from one of my friends in pointing out the mountains to which I am going to
refer, but the Tribunal will observe that the sheets begin from the right hand
and then proceeding to the left you get up away to the north towards Mount
Elias. Of course we have not encumbered that map by putting down every
mountain occurring in the line. We have put down the mountains which
Mr. King selected in the second exhibit to his declaration as showing the
direction of his line. Now, what I would ask leave to do is to go shortly
through Mr. King's description following it upon the map. It is only bylooking at it in detail that the effect of a thing of this kind can be realized,
and we have also had prepared a series of sections, a copy of which I have
handed in to the Tribunal, showing* at each point how the line of th<o
mountains would look from the sea.
The PRESIDENT : We have not soon those yet, Mr. Attorney
Sir ROBERT FINLAY : I am very sorry, my
We have got three copies here.

n*d, I the

i had

The PRESIDENT : But, Mr. -Attorney, we have probably most
done it, and it will be very convenient if you will go through these <
map before you take the sections, or as you take the sections—whic
you like.
Sir ROBERT FINLAY : I hand in one copy of the sections to ,
Dickinson and one to the Tribunal.
The PRESIDENT : Are those taken from given points ?
explain, I presume.

That yo •will

Sir ROBERT F I N L A Y : The_ one I have handed up is taken along
straight lines connecting the summits.
The PRESIDENT : But taken where from--the view from the sea or
what ?
Sir ROBERT FINLAY : From tin
ITOoOl
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another, o / b y following the ridges.
The PRESIDENT : Is that in this first three, Mr. Attorney?
second indication on the first three, or is it another set of charts ?

Is the

Sir ROBERT FINLAY: It is another set. Then there is another
collection of documents in the shape of photographs which the Tribunal
might like to look at. I do not propose to go throxigh them in detail. There
iq nn pnormous number of them, but they give the views ot what actnally
wiîl be seen from a number of points which have been taken along the coast
line.
The PRESIDENT : WeU, we have got to understand it, Mr. Attorney.
What I should Uke you to do sometime or another is to go through this
line along the coast which has been pointed out, and if at any stage you
want us to refer either to a profile section or a photograph, of course we
will stop to do it.
Sir ROBERT F I N L A Y :
Mr. Rowlatt wiU kindly help me
am incapable of doing it from a
really cannot read the altitudes

If your Lordship pleases, if my friend
by pointing out the mountains as I go on. I
distance from, the map from the fact that I
from this distance. I can see the spots, and

Then I invite the attention'of the members of the Tribunal to Mr. King's
declaration and the exhibit to his declaration at p. 309 (British Case Appendix).
The members of the Tribunal, I have no doubt, looked at the contour map
which represents the results of the survey of the whole of this region, and
Mr. King's work, of course, is based on these contour maps, and if any one
sheet of the contour map were taken and looked at, the principle on which it
sents a height of 250 feet, so that after the fourth line brings you to 1,000
feet, and then four more lines take you to 2,000, 3,000, 4,000, 5,000, and so
on. It will be found that that works out all round on every part of the map.
You get the altitude in thousands and hundreds of feet by reference to these
contour
îese maps that Mr. King has done this work.
Now, I take the description of the linens gr
' . the declaration, so that the
members of the Tribunal will be able to foil
once :—
"Beginning on the 56th parallel
mount
Lei of latitude on the moi
immediately south of the peak 4070 on Sheet No. 8 of the British Commission under the Convention of 1892, in longitude 131 degrees 42 minutes
nearly, the boundary line foUows the summit of the mountains lyino- between
certain tributary valleys of Behm Canal and Bradfield Canal and the hiUs
bordering the coast, crosses the latter canal at a point about 7 miles from
Point Vvarde.
Mr

* AYLESWORTH: Just pausing therefor a moment, Mr. Attorney

Sir ROBERT FINLAY : If you please, Sir.
R T H :

.
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peaks , they are higher. There are a good many hiUs near them nlona the
line, which are nearly as high, and in fact that is very weU s W on toes
sections, but these are selected as rather outstanding p o i n T b y wa^of giring

a guide to the line, and they are enumerated in the Table which is annovpd
to this exhibit at p. 310 of the Appendix.
Now, I think it would conduce to clearness if, instead of going on with
the general description in the exhibit, I paused' and dealt with the peaks
which you pass before you get to the line of Bradfield Canal, which I have
reached in the description. Now, if I turn to the Table on p. 3 1 0 Mr. DICKINSON : Mr. Attorney, will you permit me to interrupt you for
a moment ? Two. or three days ago the President asked if you would indicate
your coast line, and I understoc d you to say you would. If it would be equally
convenient, would you indicate the coast line on the map as you go along ?
Sir ROBERT F I N L A Y : I do not think I could do it conveniently at
this moment.
Mr. DICKINSON : Then I withdraw the request.
The PRÉSIDENT : Mr. Dickinson, would you come round to look at it
on the map here ?
Mr. DICKINSON : I have a map here. I simply wanted to know of the
Attorney-General how he locates his coast line on"the map ?
The PRESIDENT : I think what might be done—I follow .Air. Dickinson's wish ; I have gone through the same labour myself, and I dare say I have
made some mistakes—but I think, if you mentioned it to Mr. King, he might,
after the adjournment, put a red mark underneath the peak on Mr. Dickinson's copy corresponding to that. You see what I mean ?
Mr. DICKINSON : Well, I have the line drawn corresponding to this,
but what I wanted was an indication of what Great Britain calls the coastline.
Sir ROBERT FINLAY : That is rather another point. I endeavoured
to state clearly the principle on which it should be drawn. Of course, the
line so drawn might vary in matters of detail. You are to cut off long and
narrow peninsulas, and you are to cut off long and narrow inlets ; that is the
principle. If my friend, desires it, I will certainly endeavour to have it put
upon paper.
The PRESIDENT : I doubt whether it can be. What I gather, Mr.
Dickinson, is that the Attorney-General says his argument is that the line
which joins the points which Mr. King has marked out wiUbe paraUel to what
he calls the general line of the coast. That is what I understand him to say.
Mr. DICKINSON : I meant for him to indicate in this connection,
though I withdraw the request now if: it is inconvenient to him to say how
he places that coast line.
The PRESIDENT : Does not the map show ?
Mr. DICKINSON : No, there is no map which has been put forward yet
which indicates what Great Britain puts forward as the coast line parallel to

Sir ROBERT F I N L A Y : 1 quite recognize the reasonableness of wJ
my friend desires ; I do not think it will be convenient to do it.
Mr. DICKINSON : As I say,_ I will-withdraw the request at-the prose
time.
2 N 3
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Sir ROBERT FINLAY : But I wiU endeavour to meet my friend's wish
at a later stage.
Now, we had got to the point
the Bradfield Canal—that is a pc
before you get to that there are th
4,070 feet ; that is the starting-por

•vhere it crosses the Lynn C a n a l - that is,
nt about 7 miles from Point Warde. Now
ee peaks. The first has an elevation of
t The next has an elevation of 3,800 feet,
feet, aU of which are shown on the plan
Th«
. Then the descripti
vhich has bee
rallel .to Blake Channel
it follows the mount;
the latter 6 miles from
ml Extern ]
Now there are six peaks 'which are in that interval ; they
ï ï 4 0 0 feet,"4,334 feet, 3,590 feet, 4,500 feet, and 4,750 feet.
The PRESIDENT : That

exactly

Sir ROBERT F I N L A Y : No. Then 3,780 feet and 3,830 feet.
1 »
you come to the line of the Stikine River, and then the description

of Popoff Glacier, and of the southerly tributary vaUeys of Le Conte Glacier;
thence it crosses Le Conte Bay, near its head, to the mountains lying to the
south-west of the icefield which feeds Le Conte and Patterson Glaciaj»
foUowing these mountains and crossing Patterson Glacier, near the mouth of
its main branch, it proceeds along the summit of the mountains m a northwesterly direction to Thomas Bay, the northern arm of which it crosses about

Thomas Bay is at the bottom of the secon
that last space seven peaks, the first, to the
3,600 feet, then 5,355 feet, then 5,860 feet, t
4,812 feet, and 4,881 feet—just at the bottom of
line continues :—

No
feet, 4,725 feet,
sheet. Then the

"Thence it foUows th e mountains parallel to the northerly shore of
Frederick Sound to the su mmit east of Farragut Bay ; thence it proceeds
north-westerly along the mountains to the east of the valley formed by
Farragut Bay and the long and narrow southerly arm of Port Houghton.
ton about l i miles above this arm."
Now, between Thomas Bay and Port Houghton there are four peaks
marked 4,050 feet, 4,072 feet, 4,500 feet to 4,750 feet, and 4,052 feet. Here
the line crosses Port Houghton, " crossing Port Houghton about 1£ miles
above this arm "—that is, above the southerly arm, the long, narrow southerly
. arm of Port Houghton—" the line proceeds along the mountains paraUel to
the northerly arm of Frederick Sound, crosses Windham Bay about 4 miles
from its mouth." -Between Port Houghton and Windham Bay there are five
peaks which are delineated, the heights being 4,275 feet, 3,500 feet to
37oO feet, 3,210 feet, 3,250 feet to 3,500 feet, and 3,750 feet to 4,000 feet.
We have now got to Windham Bay ; " it crosses Windham Bay about 4 mUes
from its mouth, thence continuing paraUel to Stephen's Passage (the name
given to the northerly continuation of Frederick Sound from this point), it
crosses Holkham Bay to the mountains lying between Stephen's Passage on
the west, and, on the east, the northern arm of Holkham Bay, and the
southern arm of Port Snettisham and the valley connecting these wins."
• r N + °T' ^ t w e e n Windham Bay and Holkham Bay there are two peaks
indicated, the highest being 4,290 feet and 3,110 feet Then vou cross
Holkham Bay and between Holkham Bay and Port Snettisham you have one
peak of the height of 3,100 feet. Crossing Port Snettisham it continues
along the mountains, and there is one peak 3,748 feet
Then you have Limestone Inlet, and tô the north of L W s t r m e Inlet
between that and Taku Inlet, you have thi
whic
3,588
o,ooo feet
reet high.
nigh, Then
t h e n we
we pasi
pass down, I think, to the next sheet or the
continuation, to find the second of these three peaks, 3,575 feet high, and the

third, 3,000 feet to 3,050 feet ; and at this point the line crosses Taku Inlet.
Then we go no to Sheet 13, the third of these sheets, Taku Inlet :
I It crosses_ Taku Inlet about 2 miles above Bishop Point, and proceeds
along the summits overlooking Gastineau Channel. Thence it passes alono- the
summits parallel to the shores of Favourite Channel and Lynn Canal, at an
average distance therefrom of about 6 miles until the recession of the shores
of Lynn Canal, at Berners Bay, is reached, where the.line, still following the
mountains in the same general direction, approaches, at the peak marked
5,210 on Sheet No. 13 of the British Commission, to within 2 miles of the
shore."
Now, i

îat
catcd. I think
i all.
of Taku Inl
s 3,441 feel, toe
^ ^ Md'i
^ ^ 300 feet ; then 4,175 feet ; then 3,6;
then 4,250 feet to-1,500
feet; then 4,071 feet ; then 3,500 feet to 3,'
; then 4,322 feet; then
4,750 feet, 5,635 feet, 6,010 feet, 5,124 feet,
3 5,750 feet, 5,799 feet,
5,790 feet, 5,986 feet, 5,210 feet. Now, her.
ae crosses Lynn Canal,
and I pause for one moment to make this Ob'. If instead of crossing
thé Lynn Canal, as I submit you must in ob<
to the Regulations laid
down by the Treaty, that wherever the n
s recede more than 10
marine leagues from the coast you are to tak<
Irawn at not more than
that distance—if :
Canal — you would find si: ila
ill
it might conduce to clearnei
ated
hi
the
another colour so as as to she
urlir
which wiU be found if instea
iipted to
foUow the mountains round t \ head of Lynn &
The PRESIDENT : Of
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Mr. King to kind!
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Sir ROBERT FINLAY : Certainly
The PRESIDENT : We shaU •**
standing the two cases.

; to have it for the purpose of under-

Sir ROBERT FINLAY : I she
Mr. King wiU do it ; and I desire i
particular point that we have noi
Canal in obedience to the correctif
recede more than 10 marine leagu
follow toe mountains.

re that that should be done, and
to make it clear that taking the
îd, Lynn Canal, we cross Lynn
tion that, where the mountains
the coast there, you are not to

The PRESIDENT : I follow
Sir ROBERT FINLAY : You hav
sort of horse-shoe formation which t
possible. You might have that horse-s
by the horse-shoe, all round. Here you
the horse-shoe, partly land and partly
same considerations apply and as sc
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Sir ROBERT FINLAY : I cannot a
The PRESIDENT : That is ,vhy I i
that we may have it before us.
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Sir ROBERT F I N L A Y : Certainly
Canal, just below, p. 309 :—
" From this peak the line crosses th : Lyn
3,452 on Sheet No. 14 of the British Con
the mountains which lie to the south o End
direction of paraUelism to the coast, to tl
No. 14, on the eastern shore of Glacier
low-lying flats which border the southern

rked 4,:

It has now got to the eastern shore, and be
Glacier Bay there are five peaks. Their heights are
4,050 feet, 4,760 feet, 4,200 feet, 4,140 feet. The Ti
the course of the Endicott River, which was descr:
affidavit, is almost at right angles to Lynn Canal. Il
up near the glacier ; it runs down with a nearlv i
Canal, and then what we go
set of
south of Endicott River :—
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Endicott River, and in a gei
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of the line joining its points of entrance, Poii
d P o i n t Carolus,
which points are about 3|- miles apart. The li
side of Glacier
Bay follows the" mountains which lie to the s
îe sont h-western
arm of Glacier Bay to the vicinity of Brady Glacier, across which it xliasses m
a westerly direction to the summit marked"4,275 on Sheet 15."
There are three intervening peaks after crossing G
feet, 3,700 feet, and 3,650 feet ; and 4,275 is the point wl
this sentence as the ridge.

indicated i

, " F r o m here, north-westerly it follows the hig
weather Range to Mount Fairweather."

of the Fail

Now, .these sum-mil i are Mount La Perouse, whi
Mount Dagelet, which is 9,550 feet high ; Mount CriUc
high ; Mount Lituya, w îich is 11,745 feet h i g h ; ar
which is 15,287 feet hie:

(58 feet high ;
is 12,750 feet
t Fairweather,

" A n d thence"—that is from Mount Fairweather—"c ntinues in tne
le general direction to Alsek River, which it crosses aboi 12 miles from

There is one intervening peak 5,350 feet high. Then you cross Alsek River.
I Thence it continues along the mountains parallel to the ocean coast at
an average distance therefrom of 10 miles, till it reaches Yakutat Glacier
From this point, still following the mountains, it takes a course somewhat
more inland, until Mount Unana is reached."
Now, between Alsek River and Mount Unana there is a series of peaks
which are all marked there—3,700 feet, 3,415 feet, 3,500 feet 4 050 feet
4,500 feet, 3,500 feet, 4,130 feet, 3,510 feet, 3,330 feet, 5,600 feet 'and then
Mount Unana 6,500 feet to 6,750 feet.
••"Prom this mountain" (Mount Unana) " i t crosses the southern arm of
Disenchantment Bay, then follows in a northerly direction the mountains
lying between this arin and Yakutat Bay. It crosses Disenchantment Bay
the northerly prolongation of the latter, about 6 miles north of where Yakutat
Bay first narrows to 6 miles in width."
Between the southern arm of Disenchantment Bay, and then crossino*
Disenchantment Bay, which is referred to, there are three peaks—Mount
Tebenkoff, 4,280 feet; Mount Hendrickson, 4,550 feet ; and a peak, the
longitude and latitude of which are given from 4,000 to 4,250 feet.
I It crosses Disenchantment Bay, the northerly prolongation of the
latter, about 6 miles north of where Yakutat River first narrows to 6 miles
in width. Thence it continues in a north-westerly direction along the
mountains to the north of Malaspina Glacier to the peak marked 11,565 on
sheet No. 24, whence in a westerly course in a distance of about half a mile
on a spur of the last-named peak it reaches the 141st meridian."
From Disenchantment Bay to that point you have got peaks eight in
number—5,525, 6,350, 6,220, 5,550, 5,750, 5,600, 8,350, 5,600, 5,960. Then
you have the sumit of a mountain ridge north-west of Agassiz Glacier, and
you have a peak 11,565 feet high about half a mile east of the 141st meridian.
Now, the description goes on :—
" All distances in the above are in marine miles. Should it be
decided, contrary to the claim of His Majesty's Government, that it is
necessary in this case to apply the alternative provision of Article IV of
the Convention of 1825, and to draw the line across the canal 10 marine
leagues from the ocean, then, if the ocean is taken as ceasing at the mouth
of Lynn Canal as contended for by Great Britain, the line of demarcation
would still cross at much the same place, the mountain line being here in
fact about 10 marine leagues from that point."
The PRESIDENT : What page is that ?
Sir ROBERT FINLAY : At the bottom of p. 309 :—
I If, however, the contention referred to is not accepted, but the coast is
regarded as ceasing at Berners Bay, where the width of the canal diminishes
to 6 miles, then the line will follow, from the peak 3,210 on the east side of
Lynn Canal, the mountains rising from its eastern shore, until the 10-league
limit is reached, which will be about I f miles north of Point Seduction. On
the west shore the line will pass southward along the mountains, rising from
the edge of the canal until the peak 3,452 is reached. Similarly, should the
alternative of Article IV be applied at Glacier Bay the line would proceed
along the mountains on either shore, from the mountains 4,140 and 3,030 of
the previous description, to the place where it would cross the bay, distant
about 9 miles westerly from the front of Muir Glacier, and 8 miles northerly
from the mouth of the south-western arm of Glacier Bay."
Now, I do not for a moment mean to lay it down that no variation is
possible in Mr. King's line ; it may be varied in matters of detail. But -what
I do submit is that, taking it broadly—in broad outline—it does show such a
set of mountains as are contemplated by the Treaty in proximity to the sea,
which satisfies the language of the Treaty, and that with the necessary corrective of going back from the line of the hiUs to the 10 marine league limit,
where the hills recede and form a deep recess as they do at Lynn Canal, you
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I v i n harmony with the language, of the Treaty
negotiators as there expressed. Now, of course,
is at 56 degrees, its northern extremity is away
llount Elias Now, following that line along the

I
s t J i ^ ^ k L ^ t o S i a t ^ ^ e I will ask the
Tribunal to be good enough to look at these sections.
Mr AYLESWORTH: One word, Mr. Attorney, before you take that
A„ not
„„+ Know
Ù ™ wnetnei
wTiHliPi- it
it wouiu
would be
of aw*any importance,
1 have
up. T1 do
va u±
i
» but :A^3WÊT"-assumed in Ustening to you that between the peaks which you have identified
and the water there°are not anywhere higher peaks. Can you tell me if that
is the fact?
Sir ROBERT FINLAY
mow, between those peaks ar

ot, as far as I

•Vgherpe

The PRESIDENT : I looked at the chart, as far as I could, to follow
it-and subject to the criticism which is very properly administered to this, in
crossing the Stikine at a particular place. I think that Mr. King did take
the highest peak next to the water and that the peaks where they are shown
between the water .and his peak are lower as Mr. Aylesworth points out.
Sir ROBERT FINLAY : I think that i
The PRESIDENT : I think that is so.
Sir ROBERT l i X L A Y : There may be an occasion, I am not aware of
it ; 1 think that what your Lordship has said is accurate, but I am not aware
of it, what I desire now is
The PRESIDENT : Of course, I speak with reservation with reference
to certain particular points that are very much criticized by the United
States, as for instance, where it crosses the Stikine Gorge, they do point out
that there is a peak on the other side which, from the coast, has, what I may
caU, a more prominent appearance than the other one.
3d States'
ce, and I

will take the criticism later on.
The PRESIDENT : Then yoi
Sir ROBERT FINLAY : The
The PRESIDENT : Are you bee
the bottom ; it is the same direction.

p, Mr. Atti

! ! M ROBERT FINLAY : ï h e n begin at the bottom, and they
go through
J b
right to left.

The PRESIDENT : Yes.

Ia

Sir ROBERT FINLAY : Tin
tea^tLEse™r: Tll058Pe0kS

that y

numerated.
°«
*«*<*-**, are all

M

ley are aU exactly and correctly
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Sir ROBERT FINLAY : And this
to the natural proportions what would 1
on the line of these peaks.

DWS, I believe, exactly, accordiim
elded by a section carried dow5

The PRESIDENT : Would you kindly tell me for the purposes of
reference ?—you spoke of some number on a sheet ; I do not know what that
referred to. You said No. 56 a moment ago.
Sir ROBERT FINLAY : r.

3 sheets of the contour surve

The PRESIDENT : Do no

nterrupt your argument.

• Sir ROBERT FINLAY : I only wish to make the thing clear, because it
is troublesome afterwards if there is any difficulty about the references. On
p. 310 and the following pages of this Appendix is the table of heights, and in
the left-hand margin there are Sheets Nos. 8, 9, 10,11,12, and so on ; those
are the sheets of the contour maps.
The PRESIDENT : You happened to say " 55 " or some such number.
You meant " 5 , " I think, and I follow you now. Sheet 5, I think, was it not?
Sir ROBERT FINLAY : I do not think there is any Sheet 5 m

ioned

he
The PRESIDENT : I know what you are referring to, Mr. Attorney ; I
beg your pardon for interrupting. You are referring to the numbers on the
index map of the British.
Sir ROBERT FINLAY : I said " 56," my lord ; that was 56 degrees of
north latitude.
Mr. TURNER : Mr. Attorney, how clo you get the contour between the
peaks as depicted on this tracing ?
Sir ROBERT FINLAY : This is t a k e n —
Mr. TURNER : How do you get the contour between the peak's ?
Sir ROBERT FINLAY : This is taken from the contour maps,
contour maps indicate at every point.

The

Mr. TURNER : The elevations between the peaks ?
Sir ROBERT FINLAY : The elevations between the peaks. That is, I
am told, how it was taken. And I should say that in taking these sections we
have preserved the same proportions as exist in nature. Of course, in guide boo1 s
one constantly sees outlines of this kind which are a good deal exaggerateu
for the purpose of bringing home to the eye more clearly the running of the
mountains which are delineated, but we have thought it better to preserve
the proportion. Horizontal and vertical are on the same scale.
The PRESIDENT : That is unusually unfavourable to yon, because the
common thing* is to make the vertical scale very much more pronounced than
the other.
Sir ROBERT F I N L A Y : Yes. One understands perfectly why it is
done. It appeals to the eye more, and for the purpose for which those things
2
[1U60]
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are done it is very useful. But for this V^se
w
preserve the same scale as in nature, leaving it to the Tribunal to a p p r é c i e
the effect. Now, if you apply it in that way this la what you get. From
on to 3,700 till you
4,070 to 3,800 you get a very respectable elevation , tn en
radfield Canal, it goes
cret to Bradfield Canal; then, on the other side of E
down pretty sheer to Bradfield Canal ; on the other side it rises by a more
cpntle slone to 3 400 and then you have a varying elevation on to 4,334,
3 590 • till you dip domi into the valley. I think that is a valley ; I do not
think it is an inlet at all. Then you get to the point w lich is l,-)00, to 4,750,
and so on alono* an undulating line which dips lowei
hiUs hitherto, with the exception of that valley of 3 2S(). Now," one of these
illustrates my point just as much as another

You nav 3 n o t g ° * r " e i e asola;ted

which have been selected which are not less than 3,00 ) feet—no point which
is less than 3,000 has been taken—as indicating the dir gction of that line; and
between them you have got the very respectable heigh ts which are indicated
on this line.
Mr. AYLESWORTH : I understand, Mr. Attorney, that this profile is
drawn to scale horizontaUy, so that we can estimate at once the distance
between each adjoining peak.
Sir ROBERT FINLAY : Exactly. Then, on the second line, you have
the two peaks before you get to the Stikine Valley, 1lefore which the hills
rather sink down. There is a sort of rise just b efore you fall down
immediately into the vaUey, but on the northern side of the Stikine Valley it
rises much more sharply up to a peak of 4,483. Then you run on to a high
peak of 5,700, from which there is a long slope down t o Le Conte Bay. The
scale is 2+ miles to the inch. From 5,700 it slopes dow n Le Conte Bay ; then
between Le Conte Bay and Thomas Bay you have gc t a series of peaks—
3,600, 5,300 (I drop the odd figures), 5,800, 5,200, 4,700, and you have
Patterson Glacier, which is 4,812 and 4,881, with a peal c between them which
Ave have not marked, but which is nearly as high as those two. Then the
peak 4,881 runs down with tolerable rapidity to the level of Thomas Bay.
And then you start on the third Une, 4,050, 4,072 ; then there is a deep
depression, a deep valley, which must be crossed • 4 500 4 000 then
Port Houghton, then the ground rises from that to 4,2()0, 3,500, 3,200,'3,200,
3,700, and then it drops to Windham Bay, and then f oUowing the set Une,
4,200, it rises to that height with considerable xapidit T from Windham Bay,
3,100, and then there is the comparatively large open mg of Holkham Bay,
then the hiUs to the north of Holkham are not so prenounced.
The Une
indicated, I suppose, by about—
The PRESIDENT : Well, they are running up to ibout 2,000 feet, which
is pretty fair.
Sir ROBERT FINLAY : I was just toying to ma ke sure I was right.
They are running up to about 2,000 feet, and then the y go on to 3,500, and
then drop to Snettisham Bay. From that they rise tc) 3,700 clron to Limestone Inlet, then rise sharply to 3,500, drop considerabl o-,lvy\J, U1UJJ LU .LillUG
to 3,400, then to over 3,000 feet, when they drop on 1 aku Inlet. The drop
into 1 aku Inlet and the rise from the other side are bot ti well marked. Then
you have a series of peaks, 3,400, 3,300, 3,100, 3,600, {md 4,000. Then you
go on at the bottom of the second sheet in the same way with 4 000 and
3,500, to the MendenhaU Glacier from which it rise-s 4,300, 4,700, 5,600,
dropping to the Harper Glacier', and risino* again to 6,000, 5,100' 5,500.
That is just by the Eagle Glacier, and then you have a succession of glaciers
with peaks intervening—5,700, 5,700, 5,900 5 200 anc a sharp faU down to
Berner's Bay. Then there is Lynn Canal -with the n eaks delineated on the
other side, 3,400, 4,000, 4,700, 4,700, 4,100 and then 3-lacier Bav 3 000 on
the other side, side of Glacier Bay, 3,700, 3'600, Glacier 4,200
'
1
The PRESIDENT : Do not trouble to read the figures, Mr. Attorney;
we follow you perfectly.

Sir ROBERT F I N L A Y : Really one line is almost enough to show the
effect of this thing drawn to scale. >
.
Now, the other set of documents that I mentioned to the Tribunal was
the book of photographs.^ I am not going through them, but I think it may
be desirable that the Tribunal should have a copy, and my friends on the
other side, if they have not got it already,
Mr. DICKINSON : We have a copy.
Sir. ROBERT F I N L A Y : You have got them ?
Mr. DICKINSON : V e have them.
Sir ROBERT FINLAY ; I do not know whether the copy before the
Tribunal has got the printed description at the bottom ?
The PRESIDENT : No, it has not.
Sir ROBERT FINLAY : It is merely a n n t t e r of rolVrenco.
me.

The P R E S I D E N T : I should like it written on ; it might be clone for
Do not go through them all, Mr. Attorney.
Sir ROBERT FINLAY : Oh no.

The P R E S I D E N T : But if you took some of the cases it would bo
useful. There is one on the second sheet, 26 K ; where is that ? NOAV have
you got anything which does give the place?
(Book with description
handed to the President). That is just what we want. Why cannot it be
done on ours, Mr. Attorney ?
Sir ROBERT FINLAY : I was in hopes that it had been done.
The PRESIDENT : No, it has not.
i t done ?
Sir ROBERT FINLAY : Certainly.
to the Appendix to the Counter Case.

That is the trouble.

May we have

It is a mere matter of reference

The PRESIDENT : It may be, but it adds enormously to the trouble to,
have to do it.
Sir ROBERT FINLAY : Certainly, it is a very great convenience to
have the reference.
The PRESIDENT : What sheet are you looking at ?.
" S i r ROBERT FTNLAV : I hope a copy has been handed up to the
Tribunal -with the description on.
The PRESIDENT : Ses, it has now.

What sheet are you looking at ?

Sir ROBERT F I N L A Y : I will take any of them. The principle is
simply this : without going into any detail at all I may say what is done.
Each view is taken from a particular peak which is indicated upon the
photograph; then you have the bearing on which the view was taken, and ;
then the photograph represents what you see from that point upon that
bearing. That is the whole matter, and it is really quite unnecessary to
spend time in turning over the leaves of this photograph book unless any
member of the Tribunal desires it.
[1060]
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The PRESIDENT : If those who assist you wiU kindly have this infernation put below ours it will enable us to follow it ourselves.
Sir ROBERT FINLAY : Certainly, my Lord.
The PRESIDENT : Who wiU do this ?

Mr. King ?

Sir ROBERT FINLAY : WeU, it wiU be done under

Mr.

KirJ|

The PRESIDENT : Would you mind looking ai il for one m i n u t e l i
Tov will turn to p. 17—1 only take that for all of them—the second entry is

Sir ROBERT FINLAY : Yes, my Lord.
The PRESIDENT : WeU, if the gentlen
kindly just write underneath that whereabout*trouble.

i n g o i n g thi
is it wiU sav

L them m

Sir ROBERT FINLAY : I think it is n u
The PRESIDENT : On which map ?
•the pé
a, 64."

Sir ROBERT FINLAY : Take this nun
Lordship has suggested : " Station from whicl

ula

The PRESIDENT : " Station from which taken, 67."
Sir ROBERT FINLAY : 67 ?
The PRESIDENT : Where is that now ?

Where shaU we find that ?

Sir ROBERT FINLAY : I wiU show it in one
the Stikine.
The PRESIDENT : Is it on that chart ?

Is " t

pu

at chart?-*?

Sir ROBERT FINLAY : Yes.
The PRESIDENT : That wiU answer my purpose.
trouble ?

i

J

thank 1 5 1 1 ^

theSe nranberS

°n

that

No do not trouble
chart

^ou

ueed

n0

*

Sir ROBERT FINLAY : In that particular station if your Lordship
will kindly look at that chart just to verify what I have said 67 wiU be found
on the island caUed Medkoff Island.
'
^

The P R E S I D E N T : Mr. Rowlatt pointed it out, Mr. Attorney, thank

Sir ROBERT F I N L A Y : Which is just west of the Stikine and very
little by north. The criticism on the line will bp -frvmrl ;^ *t, A ' tUlu 1 . VG y
A
cllx to
fo
the Argument
States JI neec
3 to
^ page
P P e nor
• of
- the United
«Jiuwju D-caies.
need not
not ™
lead
theV first
two;
I am not going to pass it over ; it relates fo the com
n t of the lin
or to the language of the Treaty ; I will return to that Q ^ T S
-X \ J!f
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line in detail :—

crisis"| &
the

" There are other mountains
in the
the immediate
immediate vicinity
vicinity and
and on
on the
the
ntains in
56th paraUel to the east of the
-p—--'- where
—"*
the point
the British line crosses* it which

The point of depa
alf a mile south of peak

I There are higher places on the 56th paraUel east of this, as, for
instance, the moimtain mass which Res between the Leduc River and
Burroughs Bay and those between the Chickamin River and the head of
Portland Channel, which are as much parts of mountains paraUel to the
general or mainland coast as are the formations selected by Great Britain
The contention, however, of the United States is that none of the mountains
within 10 marine leagues of the coast answer the requirements of the

I The point that " it crosses paraUel on a saddle half a mile south of peak
regards the general observation that " t h e r e are higher places ' on the
56th paraUel east of this "—which are there specified—I submit that that
does not reaUy meet the point at aU. What we have to find is rather some
mountains which are near the sea within the contemplation of the framers of
" From this point of departure the line runs half a mile to peak ' 4,070.'
From this peak it runs 3£ milps to another peak, ' 3,800,' thence for 5 miles
to a peak, ' 3,700,' and thence in 4 miles it strikes the shore of Bradfield
Canal, which is 500 feet deep."
ÏÏM

sm on that is this :

" In this entire distance the Une skips from mountain peak to mountain
peak, and there is no definite backbone or crest running from its beginning
until it strikes Bradfield Canal."
I ask the Tribunal to appreciate that criticism by the light of the sections
which I have just been showing. It is not a case of isolated peaks, where
you skip from the head of one peak to another. It is a case of marked

The PRESIDENT : You say that they have disregarded the contour
when they make that observation ?
Sir ROBERT FINLAY : Yes.
Mr. TURNER : Do these intervening elevations between the points
indicate a continuation of the mountains towards each other, the peaks of
which are taken, or do they indicate the heights of other lower peaks which
may be between or upon one side or the other, to the eastward or to the
Sir ROBERT FINLAY : They indicate the heights aU along.
instance, if you test that by a particular case
Mr. TURNER : But is it intend*
reaches to the next, or is this intervenii
nountain peaks ?

For

the foot-hill of one mountain
e made up of other and different

Sir ROBERT F I N L A Y : The elevation is always prese:

Mr. TURNER : The elevation may be 5 miles east or 5 miles west of the
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Sir ROBERT FINLAY : The elevation _ shown is, as I understand, 1
continuous elevation in the same vertical section.
Mr. TURNER : That is what I want to get a t - whether that is intended
to represent a continuous elevation.
Sir ROBERT FINLAY : It is on the same vertical section.
Mr. TURNER : Running
another ?

\

.

on the line

drawn

from

one peak to

Sir ROBERT FINLAY : Mr. King tells me that what is shown here
is the height of the vertical section taken on different peaks.
The PRESIDENT : If the heading is true it is a profile^ along a straight
line. If we look at the contour maps, which are said to be 250 feet each line,
it would look as though there were, as Mr. Turner says, hills running down
to the foot of one and rising to the next peak. It may be wrong, but that is
what it looks like.
Sir ROBERT FINLAY : May I start from the elevation of 4,070 ? Tke
next point you reach is an elevation of 3,800 feet. If you connect those two
points and follow it on the contour line I think it will be found that you get
exactly what represents it on the section. What you find is this. Take just
round* Station No. 36. You get a deep line which marks an elevation oi
3,000 feet. Then you drop down -by two stages 250 feet. Then you ascend
again to the 3,000 limit, again represented by that sort of jagged peninsula
wiiieh is shown on the contour. Then you cross that 3,000 limit which rises
in the centre somewhat higher ; then you. drop on the other side of that
again, and rise up to the 3,800 limit. Nowr that is exactly reproduced. I
was wrong in the answer which I gave with regard to these elevations. The
line round 36 represents 3,000 ; then you proceed to drop down, and the
height of the next line represents, not, as I said, another 3,000 with an
intervening valley, but 2,000 ; it is a drop. And then from that you drop
down into the valley which is represented by the depression in the centre of
that section. I do not know whether Senator Turner follows ?
Mr. TURNER : I do not follow.
Sir ROBERT FINLAY : It is very difficult to follow without pointing
out the particular lines on the contour map.
Mr. T U R N E R :
referred to.

I have not the

map with the

particular

section

The PRESIDENT : I have ; that is 36 ; that is the one.
Sir ROBERT F I N L A Y : If Senator Turner would kindly look at the
particular points from the station marked 36 to the hill which is marked
3,800,1 think he will see what I mean.
The PRESIDENT : What is the next slat ion' you go io after 36 ?
Sir ROBERT FINLAY : 3,800.
The PRESIDENT : No, but the number of the station ? '
Sir ROBERT FINLAY : There is no number.
The PRESIDENT : It does not go to a station, does it ?

Sir ROBERT FINLAY

No.

The P R E S I D E N T : Wh at Senato i* Tutruer wants to know is this
will tell him. Would you race tha lin s between the two peaks
chart ? Then I think he will follow yc
Sir ROBERT FINLAY What I hav e done is to draw a strah
from 36, the starting point, t< ) the peal
rked 3,800. Well, if vou
that straight line you will i n<l that i
middle there is a depress!
between the line indicating- the heigh t o i 2,000, which runs round
sides. The line sinks from t îe 4,000 c own to the 2,000 level, and the
to that sharpish valley which is betwee n th i UYO elevations of 2,000 f
to the north and the other to the south ; th m it rises again to 3,000,
if that is foUowed on the c ontour n a p i think that this section
represents what the lines thei e would
ate.
The PRESIDENT : You see, Mr. Attorney, between the 4,070 and the
3,800 there are obviously intermediate peaks, as your cross-section shows.
I am looking at your section ; do you follow me ?
Sir ROBERT FINLAY : Yes.
The PRESIDENT : They are not numbered, but there, between tho
4,070 and the 3,800, which are about 5 miles, according to your statement,
there are three intermediate peaks. What Senator Turner wants to know is
whether that is all in the same vertical plane, or is it the projection of a
contour which is in several vertical planes ?
Sir ROBERT FINLAY : No ; this is taken on a straight line.
The PRESIDENT : Very weU ; that is in one vertical plane. Now, if
you had happened to have taken the usual course of exaggerating .your
vertical scale, we will say ten times, as is often done, then those little hills
and peaks which Senator Turner is asking you about would have been shown.
That is the difficulty of following" you.
Sir ROBERT FINLAY : Yes.
The PRESIDENT : What you say is that you have got 4,070, do you
not ?
Sir ROBERT FINLAY : Yes.
The PRESIDENT : And 3,800. Yon go up and down, but that is all on
one vertical plane, one straight line ?
Sir ROBERT FINLAY : Yes, exactly ; a straight line between the two
points, and if one follows it on the contour map, taking the centre of 4070,
the peak, then you drop down from the 4,000 line to the 3,000 line ; then
you drop further down to the 2,000 line, and then in the bight of the contour
line, which marks the 2,000 height, you have got that deepish valley which
is indicated by that sort of nick in the centre, and the space between the
4,070 and the 3,800 ; if Senator Turner would do me the favour of looking at
the alternative set of sections which have been handed up, he would see that
that is. what would be represented on the contour line.
The PRESIDENT : I have just pointed out that to Senator Turner.
Sir ROBERT F I N L A Y : Now the criticism goes on, about onertoird
from the bottom of p . 5 of the Appendix to the United States' Argument :—
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« The line crosses Bradfield Canal from a mountain peak on the south 1o
a mountain peak on the north. There is nothing to indicate that this peak
^ ^ e n o r t o is any part of a mountain formation which embraces this peak
° +i gQ^fh
There are numerous mountains in the vicinity. No
tono^rapher can mve a o-ood reason why peak ' 3,400 ' was selected on the
nm-th side of Bradfield Canal as a better summit than any one of three which

m M M m ^ J '

Allarebetween3,000and3,400feethigh. Peak

' 3 400 ' is one end of a mountain mass which trends m a general direction
for 8 or 9 miles northerly, never descends below 2,750 feet, and whose axis
goes through five different peaks to peak ' 4,600.'
" T h i s mountain mass trends north-easterly 2 miles to peak '6,200,'
a total distance of about 11 miles, where the surveyed area ceases The
British line, instead of following this indicated ridge from mountain 3,400 '
up to mountain ' 6,200,' actually leaves that ridge to the east and goes westward. Why, when, an elongated mass did look something like a portion of a
ridge, did the British line merely take one end of that ridge, and then leave
it, and refuse to foUow it further ? "
Now, as regards the first part of the criticism in that paragraph, they
sav, " Why take peak 3,400 when there are other mountains in the vicinity?"
Well, you must take one of them. I mean the fact that there are so many
mountains is no reason why one should remain suspended for ever because
one cannot make up one's mind which is the most attractive of the number.
One must make a selection, and I submit that this peak 3,400 does best
answer the requirements of the Treaty, and the fact that there are other
mountains which might have been taken more to the eastward which are as
high or higher is no reason whatever for not taking* 3,400, which is situate
towards the line of the sea.
The PRESIDENT : If the criticism shows that there is approximately
the same height, and a fortiori a higher one, between that and the sea, it
would be a very strong criticism against you ?
Sir ROBERT FINLAY : Yes ; but it does not show that.
The PRESIDENT : But if it is merely to say thai there are other peaks,
say to the eastward, it may be a reason for altering, but it does not say that
it ought to be.
Sir ROBERT FINLAY : All they say in a general way is that there are
numerous mountains in the vicinity.
The PRESIDENT : Yes.
\ I Sir ROBERT FINLAY : I agree that there are numerous mountains in the
vicinity, and the reason I take the one rather than another is that it is
opposite ; proceeding almost due north, and parallel to the general direction
ot the coast, you find that peak on your line
Now as regards the second part of the criticism, which relates to the
way m Avhich you go after getting to peak 3,400, what they say is that—
1
" . P e a | c ' 3 >4° 0 ' is one end of a mountain mass which trends in a general
direction for 6 or 9 miles northerly, never descends below 2,750 feet, and
whose axis goes through five different peaks to peak ' 4,600 ' This mountain
mass trends north-easterly 2 miles to peak ' 6,200.'"
And then they say we ought to have foUowed that instead of leavino* the
ridge to the east and going westward. The reason Ave *o to the westward
top^IwoS
^X9?16 w e s t ™ d and that the line of the mountains must he
the mountains which are m the direction of the sea.
-otoJmapS^
I ot oi maps already done like those behind us, or not ?

t ^ r e is another

Sir ROBERT FINLAY : I am afraid not. Tnese have been hung up ;
they were hung allyesterday in the corridor, so that they were visible, but I
do not think there is a second set.
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The PRESIDENT : We can have these taken clown afterwards, but if
there had been a second set we could have had them in our room.
Sir ROBERT FINLAY : A second set can be prepared.
The PRESIDENT : Oh no ; I do not want you to do that.
[Adjourned for a short time.]
Sir ROBERT F I N L A Y : Senator Turner put several questions with
regard to the line at the first bit of the section. May I, byway of illustrating
the answers I gave, hand in this diagram which my friend Mr. Simon has been
good enough to draw, which shows the two side by side. I think if Senator
Turner would look at it he would see that the depression exactly corresponds
to the clip in the vaUey in the line indicating the 2,000 limit. They are on
the same scale ; they are drawn one below the other ; and I think, taking the
paraUel lines which are drawn from one to the other, it would appear that the
dip on the section exactly corresponds with the dip indicated on the contour
line between the Une in the bight of the line indicated by the 2,000 limit.
I was reading the criticism in the Argument of the United States on this
line, and I was upon the passage Avhere they say that peak 3,400 is the end of
a mountain mass which runs 8 or 9 miles northerly, and whose axis goes
through five different peaks to peak 4,600, and then runs north-easterly
2 miles to peak 6,200 ; and they ask why we do not follow that line ?
Well, if the members of the Tribunal would do me the honour to look at
the contour map, one wiU see in a moment. There, the line from 4,300 up to
4,600 would take you, it is true, due north, but then, from 4,600 to 6,200
runs away north-easterly, absolutely at right angles to the direction of the
coast—takes you away into the interior. If you take Bradfield Canal, there
is the peak which we make for, Avhich. is marked 3,400. WeU, they say that
that is the end of a mountain mass, ivhich. runs for 8 or 9 "miles northerly
through five different peaks to peak 4,600.
The PRESIDENT : Where is the 4,600, Mr. Attorney, in the contour
map?
. Sir ROBERT FINLAY : It is a Uttle north of 56 degrees 20 minutes.
The PRESIDENT : Is it above Bradfield Canal or below it ?
Sir ROBERT FINLAY : About 56 degrees 20 minutes.
The PRESIDENT : Is it south of Bradfield Canal or north of it ?
Sir ROBERT FINLAY : Oh, north of it.
north of Bradfield Canal from the peak 3,400.
The PRESIDENT : I see now.

We are starting from the

You say it goes away to the north.

Sir ROBERT F I N L A Y : It goes pretty Avell due north to 4,600 but
then they say that that ridge that they have got as a fact will run aAA-ay from
4,600 to 6,200, which is on the edge of what is left blank in the map.
The PRESIDENT : At that particular point—I do not know, of course,
whether or not the other may not be very defined. If you look you will see
ihe second words Stikine River.
;
[1060]
2 p

*

282
Sir R, Finlay.

Sir ROBERT FINLAY : Yes, my Lord.
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The P R E S I D E N

T : The second letter in " Stikine River."

Sir ROBERT FINLAY : Yes.
The PRESIDENT : On the bend it would rather look as though that
which runsTup towards that S - t h e left of that S of Stikine was more defined
than the one you have taken.
Sir ROBERT FINLAY : Yes, up there. But, then, what I was dealing
w i t h t s R t " t below. If your Lo?dship woulcI kindly look at the passage,
it wiU make it perfectly clear. May I just read tins t
The PRESIDENT : Read the passage again.
Sir ROBERT FINLAY : Peak 3,400. That is the peak just to the north
of the Bradfield Canal.
I

The PRESIDENT : Yes, I have it.

Sir ROBERT FINLAY : " Is one which trends in a general direction for
8 or 10 miles northerly, never descends below 2,750 feet, and whose axis
goes through five different peaks to peak 4,600." If your Lordship sees that
point, 4,600
The PRESIDENT : Where is it ?
Sir ROBERT F I N L A Y : From Bradfield Canal to the Stikine—it is
almost exactly one-third of the way.
The PRESIDENT : Thank you.
Sir ROBERT FINLAY : I n a direction very nearly north-north | west,
I should say, from peaks 4,300 to 3,400.
The PRESIDENT : Yes, I see it.
Sir ROBERT FINLAY : Then they go on :—" This mountain mass
trends north-easterly 2 miles to peak 6,200." That is just on the edge of
what is left in white blank on the same map.
The PRESIDENT : Yes.

:

Sir ROBERT FINLAY : " To peak 6,200, a total distance of about
I I miles where the surveyed area ceases. The British line, instead of
following this indicated ridge from mountain 3,400 up to mountain 6,200,
actuaUy leaves that ridge to the east and goes westward. Why, when an
elongated mass did look something like a portion of a ridge, did the British
line merely take one end of that ridge and then leave it, and refuse to folloAV
on farther ? "
WeU, if Ave had followed that ridge we should be actually going away
from the sea—absolutely. The portion of the ridge from 4 600 to 6,200,
instead, of being anything like parallel to the coast, is actuaUy at right angles
to it. It is going aAvay into the unsurveyed region in the interior. So that
I submit that Mr. King was amply justified in' the course Avhich lie took in
following the guide which the Treaty gives him, namely, the sea. Then they
go on :—
" Continuing from peak ' 3400,' which has been shown to be on the slope
ot an elongated mountain mass, the line runs 4 miles to peak ' 4334 '—that

les m

3o90 '—that is towards the
descends into a smaU inlet
) peak ' 4500 to 4750 ' "

peak
îepc ; west of No. 40.
" Thence, in 7 miles, it run:
ak '3780,'
ap to tin
north-north-west.
'•BetAveen this point and a peak distant 4 miles, marked
drops about 3,000 feet into a deep ravine, and then ascends aga

&

ch the stream-river rui
of Lake Channel. Of c

"Between the peaks ' 3400 ' and ^3830,' that is from the peak just
north of the Bradfield Canal up to this last point, 3830—
" The mountain mass rises eastwardly to higher summits, and the line,
instead of attempting to reach these higher summits, takes lower summits
between the peaks described."
Now, I submit that that is the fallacy which runs through a great deal of
the contention of the other side—that you are not to take the line of mountains
Avhich is near the sea, but you are to try to get the highest dominant range.
There is nothing in the Treaty or in the negotiations indicating any intention
of the kind :—
" From peak ' 3830 ' it runs to a point on the north side of the
Stikine River," crossing that river less than 6 miles north-east of Point
Rothesay to peak ? 4483.' (It may be Avell here to note that, including the
British line under discussion, four different places have been contended for as
the proper ones where the line of demarcation crossing the Stikine River
should be draAvn, and aU of them Avere based on the theory that they were
following the crest of mountains parallel to the coast.)
" 1. Chief Justice Begbie's line was eastwardly. of the present line, and
midway the line of 1878.
" 2. The line draAvn by Mr. Hunter under the instruction of tho
Surveyor-General of Canada, which is the line of 1878, shown on the map, is
to the eastward of the present line 14 miles.
" 3. The line drawn on the map presented to the Joint High Commission in 1898 is drawn to the Avestward of the present British line.
" 4. The line UOAV proposed by Great Britain."
. Now I quite recognise that one of the points that I have to deal with is
the Une proposed by Mr. Hunter in his report, which arose out of the case of
Martin. Mr. Hunter's survey undoubtedly indicates that his vieAv of the line,
of mountains was a line which Ues 19 miles, I think, from the coast- a
considerable bit further off than the present line which Mr. King indicates.
WeU, Mr. Hunter takes certain peaks Avhich he finds in that neighbourhood,
and he says that in his judgment that must be regarded as the line of the
mountains. But when the passage in Mr. Hunter's report is looked at, it
would appear that he had not worked the thing out from the one end to the
other, as Mr. King has done.
What Mr. Hunter says is : I find, at this point, what I think is the Une
of mountains, and it is supposed to originate some Avay or other near the head
of the Portland Canal.
I will just read the passage—the instructions AviU be found at p. 224 of
the British Case Appendix, and the report of Mr. Hunter wiU be found at
p. 226 and the foUowing pages—the instructions were on p. 224 :—
" 1. Having identified Rothesay Point on the coast at the delta of the
River Stikine (shown as Point A on Tracing D), you wiU assume it as the
riOGOl
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from which to commence the survey of the river, also, for present
purposes, as marking the point from which to measure or estimate the distance
o f t h e 1 Q m a r i n e l e a g u e s from the coast referred to in the Convention.
" 2 . You Avili then make a survey of the river for such a distance up as
Avili enable you to mark a point thereon 10 marine leagues from the coast,
taking the "angles Avith a box sextant transit or theodolite, occcasionally
checking the bearings_ of your lines by true azimuths, and effecting your
traverse measurements, if possible, by chai
îhain measurements without
" Should the circumstances not j:
1 obtain your distances by
involving too much time and expense
triangulation or the use of a micrometer. _
te
" 3 . In surveying the river, you will note aU the features on it of
it position of the Canadian
consequence, laying down especiaUy the exact
;ë establishments or landing,
Custom House and other Governmental or private
bove mentioned, understood
" 4. Your attention is called to tracing F , abc
Begbie. This tracing
to have been recently made by his Honour Chief J u
dies above Tree Point
shows a dotted red line crossing the Stikine, about
ing), believed to have
(supposed to bë identical with the point B shoAvn
been laid down by the Chief Justice to mark the intersection of the Stikine
Valley by a line connecting the nearest peaks on either side of the coast range
of mountains.
" 5. You will make it your duty to verify this sketch as to the dotted red
line shown, and generaUy take such observations as will enable you to lav
down with approximate accuracy the crossing of the river (should the same
occur within 10 marine leagues of the coast) by a . line, in the Avords of the
Treaty, ' following the summit of the mountains parallel to the coast.' "
Then I do not think I need read the other paragraphs, which, have been
read in another connection already. He was dealing with that one bit, the
controversy having* arisen on the River Stikine.
Then on p. 226 wiU be found his report upon these instructions, and he
says on p. 227 :—
" Another i
I to (
ewhere in the
Dod of Portln nd Chimie! ir
rees north, a
aparently aboi it parallel to th
24f miles from its mouth, Mount Whipple, the highest peak on
on this axis. It Avili be more particularly referred to hereafter."

çhbourunning
i RiArer
er, Ues

Then he deals with Avhat is north of the Stikine, and at p. 229 he deals
more particularly _ with that_ ridge to which, he had referred in general terms
in the passage which I have just read :—
I From the junction of the Iskoot with the Stikine, looking nearly due
south, down the vaUey of the latter can be seen, distant 12 miles, a range of
high, snowy, summits, stretching across the bearing of the river. These
mountains appear rounded, massive, and higher than any yet met with, and
seem to form a barrier across the valley, which here opens out into a wide
basin, inclosed on the east and west sides by high mountains and receiving
the Kwahteetah, a considerable stream, from the eastward;"
That is marked as the Kwahteetah River on this contour map.
" This basin lies near the general axis of the range which has been before
referred to as the mountains parallel to the coast.
" The line marked on the river as the boundary between the dominion
and the territory of the Alaska crosses the lower end of the basin above
described, and will be mere particularly noticed below."
Then I do not think I need read anythi
where he says :—

nore except the 5th paragraph

" I have verified this sketch, and represented on the plan by a blue
broken, dotted line the approximate position of the red dotted line on the
sketch of the Chief Justice.
" The crossing of the river (which occurs within 10 marine leagues of
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the coast) by a line in the words of the Treaty ' following the summit of the
mountains parallel to the coast ' is shown on the plan by a red, broken,
dotted line. \
" 6 . This line crosses the centre of the Stikine at a point in latitude
56 degrees 38 minutes 17 seconds north, and longitude 131 degrees
58 minutes 14 seconds west.
" Ten miles south 73 degrees 45 minutes east from this crossing is
situated Mount Whipple, the highest summit visible from the vicinity of the
And so on.
| The line thus established along the general summit of the mountains
parallel to the coast is marked on each side of the river by a post 18 inches
by 14 inches and 9 feet long."
And so on. Now it will have been observed that what he was directed
to do Avas to take —in the Avords of his instructions—a line connecting the
two highest peaks of the mountains situate parallel to the coast adjoining on
either side of the river. He does find a line of mountains which cross the
river at that point, as my Lord has observed, upon the contour map ; but
then the criticism I make on this report of Mr. Hunter's, ably as it has been
carried out, is this—he was dealing with one particular point, and with one
only ; he was endeavouring to find the boundary upon the Stikine, and the
only passage in which he referred to the effect of that proposed line
elsewhere is on p. 227, where he supposes that a range is supposed to
originate somewhere in the neighbourhood of Portland Channel.
WeU, the whole of that range—if the line proposed by Mr. Hunter were
to be taken, it would be found that in order to foUow it down to the Portland
Channel you would get to a region which is reaUy in great part unsurveyed
altogether. You would
solutely in point—
crossi ng what re main
ids-? mere really it pr
crossing over these great
IO one knows what
t bit Mi
the physical features are ; so that, I submit "that
Mr. H
ixing this provisional
p
purely local survey with a vieAvv to ifixing
River Stikine. He ha
he n îaterials befc)i*e h
he slightest
mining the line of mountains generaUy ; and Avithx
hat he had i t got
the materials before him which these contour maps
the survey under the
Commission of 1892 have since supplied. I there!
ubmit to the Tribunal
that Mr.. Hunter's line cannot be accepted, bee
although it. happens,
according to his report, to provide a very good Une of I ountains at that point,
ien taken out over the
it does not fit in with the general scheme—it has i
whole line, and it does not correspond with those i idh tions of the Treaty to
which I yesterday caUed the attention of the Tribu
Now I go on.with the criticism in the United State ' Argument of this
line of the Stikine :—
i It is 3 miles to the next peak, marked ' 5700 '

"
on 64.

The PRESIDENT : It is just norti
Sir ROBERT FINLAY : Exactly, my Lord.
" I t is 3 miles to the next peak, marked '£
Le Conte Bay, here less than 1 mile wide. In anc
peak t 3,600 ' "—just to the north of Le Conte Bay.
" From this peak it is 2\ miles to peak ' 5,,
peak ' 5,860.' "
That is only a very little to the west.
3,600,

and then 4 miles to
mile the line reaches
as much more to"

A straight line really drawn from

. The PRESIDENT : We have ; we have got it before us, Mr. Attorney.

Sir R. Finla
Sept. 22, 19
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Sept. 22,1903. | Avhich the line reaches after crossing the
3 d val
ird fr
below these peaks. About half a mile to the
another peak, 6,300 feet, and on the same m
ignored."
WeU, that is further to the east ; and_ on
this kind, is not to remain for ever hesitating betwe
must take one or the other, and one takes nati i-ally a
nearest to the sea.
i,268 ' " 1 From peak ' 5,860 ' it is 2 miles to pea

j about 3,000 feet
i peak 5,860 Ues
This is entirely
sleeting a line I
mountains. One
31-ly the mountain"

That is north-west—
« But the line descends between these
coming from the east, which it crosses."

whi
Of course it must cross that
towards the sea, and from Avhich a stream take
down to the sea ; it crosses the glacier just as it c•rosses the va ey of a i
It crosses it at a level of nearly 3,000 feet above t
" The distance from ' 5,268 ' to ' 4,725.' "
The PRESIDENT : Due north of it.
nile and a half. Most
Sir ROBERT FINLAY : North
* down froi-i the higher
ria
of this distance is across an
1 the eastw ird. These
iile
180,'
abc
summits marked ' 6,980 ' i
British lii le that it is
peaks sr
3d fo
are so much hi
lifficult to understand how it is" possible for anybody to conceive that such a
line does folloAV, as the Treaty requires, the crest of the mountains."
There, again, is the idea that you are to have the highest
which the region can supply :—

untar

" F r o m peak ' 4,725 ' the line changes its course at an angle of about
106 degrees, and runs to peak ' 4,812,' distant 4 miles."
The PRESIDENT :' Station 71.
Sir ROBERT FINLAY : Station 71.
" Crossing the slope of Patterson Glac
3,000 feet or so below these
peaks. From peak ' 4,812 ' the line runs t
1,881,' after crossing a deep
ravine 3,000 feet below the latter peak, and :
than 2 miles from it.
" This peak forms the Avestern summit
represented
on the British Commission maps, as running east f
ik for about
9 miles in the general direction of Devil's Thmnb, v,
r 9,000 feet
high."
This peak 4,881 is what is marked as Station 73 upon the map.
Well,
" Devil's Thumb " is a long Avay off to the east. And they say that if this
runs east from this peak " for about 9 miles in the general direction of
Devil's Thumb, which is over 9,000 feet high, and the peak 2 miles southeast from Devil's Thumb, over 7,000 feet high. This mountain mass can : bfe
traced on the British Commission's maps from peak ' 4,881 ' to peak ' 5 050 '
distant 1 | miles ; thence 5*- miles to peak ' 5,500 ' ; thence 21 miles to 'peak
- 6,600.' "
*
That is all perfectly true, but I really do not see the bearing of it on the
question of this line, _ because that is going away instead of following the
coast, absolutely at right angles to it.
°
" At peak < 4 881 ' the British line cuts across the end of this mountain
ZZTZnîT
"t Z6st>*nd m contravention of the terms of the Treaty,
because, according to the Treaty, the Une must folloAV thp P r ^ t nf thé
togm
Heve this line cuts t i e mountain L n s v e l s ^ T o m p e t
4,bbl the Une runs towards peak '4,050.'"
-

The PRESIDENT : That is Station 7 8 - t h e other side of Thomas Bay.
Sir ROBERT FINLAY : Station 78—" crossing Thomas Bay 2\ miles
from the first-named point, where the Avidth of Thomas Bay is
I\ miles.
I Peak ' 4,050 ' is near the southern end of a mountain mass which trends
in a north-westerly direction for 17 miles paralleling the glacier Avhich joins
the Dawes and Baird Glacier. This, mountain mass is further defined as
follows :—
" From peak ' 4,050 ' 4 miles to peak ' 4,500."
That is north-east almost exactly fi-om the first-named peak.
| Thence 2 miles to peak ' 5,533.'
The PRESIDENT : We follow
criticism on those which you have
point——

aU, Mr. Attorney. We quite see your
Duelled ; if there is any very salient

Sir ROBERT FINLAY : In fact, I am not at all sure that I have not
clone. I am not desirous of shirking any part of this criticism ; but my observations upon the rest wiU be very much what they have been upon the portion
Avhich I have read. I wiU endeavour to pick out the most salient points as I
go on without wading through all the details.
Mr. T U R N E R : There
Robert. If the heights of tb
get as close to the sea as pos
and take thé crests of the ve

Avould like to ask you, Sir
go any bigger, and you are to
ot go to the very Avater's edge,
ns bordering the waters ?

Sir ROBERT FINLAY : Of course
the description of mountains, and they ai
to take.

must be hiUs which answer
iUs that we have endeavoured

Mr. TURNE: : I unde
higher than these bet
Ldth
mountains between tl

say that there were no mountains
Ld t l : sea. I understand there are still

Sir ROBERT FINLAY : I agree, Sir.
Mr. TURNER : Why do not you go foi the very nearest thing that can
he called a mountain ?
Sir ROBERT FINLAY : There may be an occasional case of somethinghigher, but I do not think, generally speaking, Sir, what you have said
represents Avith perfect accuracy the British position.
Mr. ROOT: What weight, Sir Robert, do you give to the word
" summit," in the Treaty—the summit of the mountains ? What is your
view of the force and effect of that Avord ?
Sir ROBERT FINLAY : Well, w
one summit. It does not mean that
continuous summit, which you are to tï
" la crête " I think it is thé Avord in tl
mountain which you find in the line,
a.long ridge with one "crête "_ runni
the same elevation or if undulating, co

a t I submit is that that does not mean
ou are to get a chain which is one
ce as the limit. I take " summit "—
Î Treaty—as denoting the top of each
You are not necessarily confined to
g from end to end approximately at

Mr. ROOT :' As if it were in the plural.

" Summits " of the mountai

Sir R. Finlay.
Sept. 22, 1903.
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Sir ROBERT FINLAY : 1
t and th(
the sun
real contrast, of course, is betA
i had : nde that : hould run
proposition that Mr. C
that that
the mountains, and too w?*»r3a*r—r,,
,
Svj
nothing at all, because the mountains might slope do
so that if you took the base you would be m the water.

>•" The
g to the
base of
•re them
the sea.

The PRESIDENT : I think there are places to which Senator Turner's
observations would apply. Do not put that map away just loolc at lort
Houghton, the one you were next to come upon when we Droite 1* upon yon»
Do you see Port Houghton? It is 2 600, -which isi certainly a mountain very
close to the sea. You have taken 4,275, which is due east of it about 4 miles
or 5 miles.
Sir ROBERT FINLAY : Yes.
The PRESIDENT : I do not suppose t l
why people marking it out should not have go

- any real a priori reason
the 2,600.

Sir ROBERT F I N L A Y : WeU, conceivably, but it all comes to be a
question of degree.
The PRESIDENT : Of course it does.
Sir ROBERT FINLAY : The hiU line of the sea, and the observation I m
situate in a sort of peninsula ; it is on a
Houghton Bay and Hobart Bay.
The PRESIDENT : I t

upon t h a t ;
t of the lai

; pretty near the
the hill 2,600 is

Ve

Sir ROBERT FINLAY : Whereas we cut across in Avhat I s limit is the
natural fashion, over the neck of this peninsula and then pre •ecd northAvard.
Then there are various criticisms. I reaUy shaU not go throu .•h them all.
I have sampled the criticisms upon this line. I am quite préparée to go on hi
the same way, but I am sensible that it is running into detail so as to make
it somewhat irksome to follow ; but, I submit, although you ma; have these
criticisms at some particular points, I do not for one moment dis mte that at
some particular points you might suggest that it Avould be betb r to follow
another line round it to below a particular succession of summil 3, making a
stop instead of some individual point rather than the line whh i Mr. King
has taken. We do not insist that that line is absolutely infallibl ; and not to
be varied at aU, but what we do say is that it shows more nea:
arly than any
other line can what the Treaty contemplated.
Then we get up to Lynn Canal. The criticism upon the U: îe—I wiU not
foUow the description in detail, which really is very largely £
Mr. King has said, but the criticism they make is at p . 9 of the Appendix to
the United States' Argument :—
" What is especially noticeable and objectionable in thi
from
Berners Bay to Glacier Bay is (1) Whereas the line u p to this po
running north-west, or as Mr. King said, the ruling north-north -west, it
makes at the head of Berners Bay almost a right angle, and runs Avest by
south, a complete change from the north-westerly direction so far foUow|£/I
Why is this complete change made ? There is no chain of mountains
here, no crest of the mountains running to the one side of Lynn Canal
and reaching up on the other side of Lynn Canal to invite a line to be drawn
from one side to the other. There is no indication of any chain of mountains
from the head of Berners Bay to Glacier Bay. Then why should the British
have directly changed the direction of the line and draAvn it south by west
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across Lynn Canal; unless, indeed, it was so as to give to the British the head
of Lynn Canal ? "
.

••

- Finlay.
—

Sept. 22, 1903.

The reason is simply this
The PRESIDENT : That is. a mistake.
west.

Sir K

I t is west by south, not south by

Sir ROBERT FINLAY : West by south. The reason is simply this,
that the general line of coast must be taken down near about the mouth of
Lynn Canal, and the direction of the mountains — the mountains as the
guide—the indication of the mountains as a guide is controlled by the
other indication that, if they recede more than 10 marine leagues from
the line of the coast, you are then to substitute the line. The fact that
there is water above this point, as well as land, does not alter the principle
in the slightest degree. If you had had this happening upon the land
where there was no inlet at all—if the line of mountains that you found
corresponded to the Treaty receded more than that distance from
the line of the coast — you must then leave the mountains and
draw your line at the specified distance. I submit exactly the same
thing happens where you have got a long inlet which runs into this recess on
the line of the mountains. If you followed that alone—I do not for one
moment dispute that there are mountains running up around Lynn Canal—•
in fact one comment that I made upon the claim put forward by the United
States was that they actually ignore those mountains which are only about
10 miles distant — the watershed of Avhicli is only about 10 miles
distant from the extreme head of Taiya Inlet and carried their line
back to another watershed so as to cut Lake Bennett in two, giving
half to the United States and the other half to Canada.
I made that comment upon it, but I submit that though that is perfectly
true you must be governed by the corrective which the Treaty itself suggests.
And at this point you are 10 marine leagues from the line of coast, and must
cross the channel by that Une. My friend, J u d g e Dickinson, this morning
asked that we should hand in a map showing our general line of coast. We
will do that to-morrow morning. I think it wiU be perfectly fair that Judge
Dickinson should, at the same time, hand in a map showing his idea of the
general line of the coast and then the Tribunal will be in a position to
compare them. I am perfectly ready to meet my friend in that matter ; if he
hands in his map I will hand in mine.
Mr. DICKINSON : We do not base Our contention on a general line of
coast. We say that the line of coast contemplated by the Treaty Avas aU the
coast of the mainland. So that our theory does not depend upon any general
line of coast, and I shall argue it on that basis.
Sir ROBERT FINLAY : Yes, but at the same time I think we ought to
have a clear indication of what the line taken on the map is. If Judge
Dickinson says that the line paraUel to which their boundary is drawn is
simply a line running from the head of one inlet to another, I will take that
as his contention.
Mr. DICKINSON : We will show how our line can be drawn, but as for
putting forward any general line of coast and making that a part ot the
theory of our Case, Avhy, Ave have never done that, and Ave do not mean to
adopt it.
The PRESIDENT : I do not think the Attorney-General asked that.
What he said was that if he was going to show his general line ot coast tor
what it was worth, you should show yours. It really does not say mucn.
Mr. DICKINSON : We have no general Une of coast ; we are not basing
anything on a general Une of coast.
2 Q
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The PRESIDENT : No, I did not say you were basing anything on il al all.
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Sir ROBERT FINLAY : Well, the 10 marine leagues must be measured
from some point.
' Mr. DICKINSON: I will show you from what coast we propose to
measure the leagues, if that is Avhat you mean, but as to putting torward any
general line of coast as a part of our Case, that is some
to our contention. I am perfectly willing to :sh ow hoAV we pro pose to draw
the line, and to what coast it is parallel.
Sir ROBERT FINLAY : That, of cour , ay) P ears fron the maps which
have been put in, but, of course, that line m 3 t b e paraUel t 3 sonlething.
Mr. DICKINSON: We will show yo
pleasure.

wl nat that someth ing is Avith

Sir ROBERT FINLAY : I should be ve
we are shown that.
Mr. DICKINSON : But we do n
line of coast.

thatthj

Sir ROBERT FINLAY : If my frier
when we hand in our map, a map markii
the United States' boundary is drawn, I :
Mr. DICKINSON : C<

' general
n to-morrOAV morning,
ng parallel to Avhich
ch obUged 1 him.

nly

Sir ROBERT FINLAY : Now I pass on—p. 9, Appe
cto
ites
Argument—to the second criticism upon the Une from B< îer's Bay to Glacier
Bay.
" Between Lynn Canal and Glacier Bay there are mi ntain massei * which
south; the
have a certain paraUelism to Lynn Canal, running n
north and
British Une, instead of running along these mountai
south, cuts them transversely, directly contrary to the
rdsc the Treaty,
which says ' the line was to follow the crest of the in mntains.' From the
shore of Glacier Bay, 2\ miles west^ of peak 4,140 tin- Une foUows the sea
across Glacier Bay for about 9 miles."
The PRESIDENT : AU this is perfectly good c
in saying it is to run round what I may caU
criticism directed not so much to your detail as to y

if they are right

Sir ROBERT FINLAY : No. I think that wiU really relieve me from
the task of inflicting more detail on the Tribunal.
Now, I propose to say a few Avords with reference to the commencement
of this line. The line of boundary was to run up Portland Canal, and then it
will be recollected UOAV the Treaty speaks of its subsequent course to go by
the mountains which are situate in a direction paraUel to the coast. Of course,
the framers of the Treaty were dealing with maps which to their knoAvledge
in the delineation of the mountains were most probably inaccurate—
which showed the mountains in a conventional fashion. They say that you
are to take the mountains situate parallel to the coast. WeU, Avhat I .submit
is this : that Avhen you ascertain what mountains best answer that description
that you must from the head of Portland Canal and get in the nearest
direction from the point of starting to the point at which the mountains
parallel' to ;e coast begin. Just as you have from the .southernmost point of
Prince of Wales Island to get to the entrance of Portland Canal 'by dra-wing
a straight line across, there being no other indication Avhatever except thé Une
of starting and the line of termination, so Avhen you have to get from the head
of Portland Canal to the commencement of this line, you must draw a straight
line to the point. The point of commencement of the 'lisière has been shown
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near the coast of the sea, and on the map which has been put in a line has Sir R. Finlay.
been draAvn directly in the shortest way from the one point to the other
Avhich, I submit, is a sound principle. Of course, if it is thought desirable Sept. 22, 1903.
that there should be any mountains taken as a guide, if wiU be found that it
is very easy indeed to take mountains Avhich afford a very respectable guide as
between these two points. If the Tribunal thinks that there ought to be what
one may caU stepping stones at this point of the passage, the mountains and
their general direction afford a guide, but the language of the question put is,
the Tribunal wiU remember, how do you get from the head of Portland Canal
to the 56th degree of latitude ?
The PRESIDENT : What I should like to hear you upon, Mr. Attorney,
is this—I followed the Avhole of your argument down to the point, or from the
point, where you started on the mountains, but I should like to know what
your argument is upon the three alternatives under Question 4 : one, your
red line—you want Map 37 before you, probably—from the head of Portland
Canal to the point from which you started your argument as to the lisière on
the 56th paraUel ; two, from what is caUed the continuation of Portland
Canal on the 56th parallel to that same point ; or the third alternative, the
56th' paraUel to some points upon the mountains which are SIIOAVU betAveen
the point you started from and the head of Portland Canal. I should like to
know what your view is upon either of these three ?
Sir ROBERT FINLAY : My submission is that the first is the correct
Avay of deaUng with it.
The PRESIDENT : Even though it cut an inlet?
Sir ROBERT FINLAY : Even though it cut an inlet.
The PRESIDENT : And if the 56th paraUel cut an inlet, wotdd you say
the Treaty gives you that too ?
Sir ROBERT FINLAY : I should make the same submission.
The PRESIDENT : This is quite different from the lisière argument ; it
has nothing to do with the lisière argument ; it is a separate thing by itself.
Sir ROBERT FINLAY : Oh, perfectly.
The PRESIDENT : Wliat is to happen if the line betAveen the head of
Portland Canal and that point you have been speaking of cuts an inlet ? It
may be of some importance with regard to fixing that point, because the
United States, of course, complain that you cut Bell Island you. know, and
cut across Burrough's Bay. I Avant to hear you upon that.
Sir ROBERT FINLAY : Certainly, my Lord.
The PRESIDENT : When you like ; please do not let me divert you,
hut I thought that was the part of the case you -were coming to.
Sir ROBERT FINLAY : This is the only point I was to deal with ; this
was the point I Avas coming to. Of course, your Lordship AVIII see that Ave
cut Burrough's Bay. I say that that is no objection Avhatever. From the
head of Portland Canal you have got to get your line of mountains. By way
of dealing with that point, Avould the Tribunal alloAv me to start from this
point ? Suppose that Article I I I of the Treaty had stood alone giving oniy
the mountains as a guidé ; well,'suppose the mountains.had been a good wav
to the. eastward of the head of Portland. Canal, as:Mr. "Middleton understood *
Mr... Stratford' Cannipg at that interview.. He said that from the bead _ot
Portland Canal you AVtoild proceed in an eastward direction to find- toe
inôunfalris.' ' ' *'
' [1060]
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• M r < AYLESWORTH :' Eastward on the latitude of 56.
on the latitude " is his expression.

" Turn eastward

Sir ROBERT FINLAY : That is the expression said to be used at the
interview.
Mr. AYLESWORTH : That is in his letter to Mr. Adams, I think.
Sir ROBERT F I N L A Y : WeU, with regard to that, of course we shall
have no particular objection to turn westward on the latitude ot 5b.
t h a t is
a matter reaUy of detail, but the point of my observation-perhaps I had
better just refer to the passage to which Mr. Aylesworth has been good
enough to draw my attention.
Mr. AYLESWORTH : Page 224, Appendix to United States' Case.
Sir ROBERT FINLAY : At p. 224 he says :—
1 It follows the strait caUed Portland Passage u p to the 56th degree, then
turns eastward upon that latitude until it touches the highest ridge of the
chain of mountains lying contiguous to and nearly paraUel with the coast,
It follows that ridge up to the 60th degree."
Now, that extremely weU iUustrates the point that I was desiring to
make. According to that version which Mr. Middleton gives of Mr. Stratford
Canning's observation, you get to the 56th latitude, and then you turn eastward tiU you find your mountains. I say you turn westward tiU you find
your mountains. It is exactly the same principle, and even without any Ught
thrown upon it by that conversation one would say that by taking Article HE
by itself you must from the head of Portland Canal get to your mountains by
your—east or west—if you found the first chain was east you would go to
them, if you find a chain which answers the description to the west, then you
go to them.
The PRESIDENT : I understand you it does not signify materiaUy in
your view whether you travel on the latitude 56 or not so long as you go in a
direct line.
Sir ROBERT FINLAY : Not at aU ; the more direct way is draAving a
line as represented, but that reaUy is a matter of detail, and we are perfectly
content to take the latitude 56 as the guiding ridge ; we then turn in the
direction of the .mountains—Mr. Middleton said that you turn eastward to
get the mountains ; as a matter of fact the mountains are situate near the sea,
and it foUows you must turn AArestward. But the principle is exactly the
same, and it makes in matter of reason, I submit, not the slightest difference.
The PRESIDENT : He says vou get to mountains lying contiguous to
the coast.
Sir ROBERT FINLAY : Y e s ; I strongly suspect that what must have
been said was " westerly " and not " easterly," but that, of course, is mere matter
of conjecture^ It is very difficult to suppose that Mr. Stratford Canning could
speak of turning easterly along latitude 56 in order to get to mountains contiguous to the coast, because you are going away from the coast. But after
all, that is a mere matter of conjecture, and I am using this passao*e only by
Avay of illustrating my argument, and submitting that you must turn at
latest Avhen you get to the parallel of 60 in the direction of mountains, whatever .you determine the mountains to be. I do not know that there is very
much more to be added upon this point. If one looks into the physical
geography of the country betAveen the head of Portland Canal and the point
™ r e this, range starts, one -will find that there are mountains which wifl
aftord •& guide, but I really do not desire to labour that point at all I stand •
upon the broad principle that you are to get to mountains which answer the

description of the Treaty, and from the head of Portland Canal you must get '
to those mountains be it westerly or be it easterly—we say it is westerly but
Avhatever it is, by the straight line drawn as shown here, or bv latitude 56
does not alter the matter in my mind in the slightest degree, it is a matter
of detail with which I should not desire to occupy time arguing.
NOAV, a great deal of reliance appears to be placed in the argument on
behalf of the United States on the testimony of the subsequent maps as to
Avhere this boundary is. WeU, I shall ask the Tribunal to turn over these maps,
not necessarily examine every one of them in detail, because the criticism
that I am going to present upon them is of a general nature. These maps
have no authority whatever as laying down the boundary under the Treaty.
The mapmakers have copied from one another obviously, slavishly copied
from their predecessors ; and there wiU be found in these maps, moreover, a
very great discrepancy as to the existence of mountain chains. Of course I
do not trouble about the maps on the question of mountain chains existing ;
that is a question of physical geography which has been settled so far as the
survey extended by the survey, the results of which are represented in the
contour maps ; but Avhat I am pointing out is this, that although the Treaty
provides that the boundary is to be sought in the first instance in the
mountains parallel to the sea, you will find that map after map represents the
chain of mountains nearer the sea than this boundary which it lays down, yet
it ignores altogether the provisions of the Treaty and proceeds to lay doAArn
this conventional boundary which appears in one map after another.
Now, the first map subsequent to the Treaty to which I refer is the
Colonial Office map of 1831. It is No. 13 in the British Atlas. I ought to
have referred to the Russian map of 1826. It is No. 11 in the Atlas of the
United States, and it is reaUy a very remarkable line—that is, from the point
of view to which I was calling attention. If the Tribunal will look at this
line they "will see a well-marked line of mountains indicated, running parallel
to the coast up for a considerable Avay to the north of Portland Canal—running in a north-westerly direction.
Well, that line of mountains is
ignored altogether, and the line as drawn standing a good way farther back
from the coast, Avhich is carried away up to Mount Elias at approximately the
same distance from the coast.
The PRESIDENT : Mr. Attorney, I only speak for myself, and I am rot
at aU sure that all the members of the Tribunal would agree with me, but,
of course, there is one view of this boundary as put doAvn Avhich. AVOUM make it
perfectly right, and that is that the mountains had not been surveyed to
one point which I shall mention in a moment.
The mountains had not
been surveyed. They did not know whether there were mountains there
or not. If the mountains were not there they Avere entitled to go out
to the 35 miles, therefore it is put down by the geographers as the
possible extreme boundary, and is copied one after another.
That
Avould not at aU militate in your case if mountains are found and to that extent —- speaking solely for myself — I do not think thefe
subsequent maps hurt you. But upon the question of whether the strip of
mainland was intended—are they not important in favour of the United
States in the same way that you use the Portland Channel maps in your
favour ?
Sir ROBERT F I N L A Y : But the Portland Channel maps I used as
shoAving Avhat the reputation Avas, as to what the names of these particular
inlets were.
The PRESIDENT : Yes, I know.
Sir ROBERT FINLAY : The vital point, of course, Avith regard to the
Portland Canal was the maps which were before the negotiators ; what it
Avas caUed then and by Vancouver—the.subsequent maps I.referred to.
T h e - P R E S I D E N T : I have not made my meaning- clear to you... T
only meant to-ask you how you dealt with that- question of these_ variousmaps, which you have summarized from the point of view of the strip being

Sir K. Finlay.
77", ™o
Sept. 22,1903.

a strip on the mainlandI, as distinguished from a strip only partially upon the
mainland.
Sir ROBERT FINLAY : A strip

id the inlet.

und the inlet. I did not want to
The
i n e PRESIDENT
rJXJDOJ.^-1-Ji.M J. :; A
A strip
a^x^ go"
g^" , . r
:
..• „ >±. -LQ .~n*aa•>!
put J that way; a strip going round 6 the inlet is putting it toe+ AAOise
way
against you.
Sir ROBERT FINLAY: Oh, yes.
eputation^

The PRESIDENT : But it seemed to establish some so
if it is admissible, I do not say it is—that the strip went roi
Sir ROBERT FINLAY : Then, of course, it always comes
question, What is the authority for it ?
The PRESIDENT : Yes, I agree.
Sir
raising
map of
marked

ROBERT FINLAY : And one really could not have a be
the question of principle than this first map, which 11
1826, because there they deUneated a Une of mounta*
range of mountains.

map for
. to, this
- a weU-

The PRESIDENT : Yes, quite true.
Sir ROBERT FINLAY : Between the Une t
The PRESIDENT : Yes.
Sir ROBERT FINLAY : And yet absolute
If their delimitation of the. mountains is conproceed to draw the line further back.

>th of the Treaty.

Mr. AYLESWORTH : 1'here a ppears to b e a gap in their coast
between about Taku Inlet, or a Uttl
and Glacier Bay.
Th
no mountains about the inlet.
Sir ROBERT FINLAY

Trier-* are nono.

The PRESIDENT : And
me of the maps they put a note
there are mountains to be found the 'bonne ary is to run alone the*
therefore it was not inconsist mt, no t on aU, but on some of the maps.-'
Sir ROBERT FINLAY : Th
really aU to be read subject to
apE
t h a t ; they are aU to be read i ubject to the Treaty, and subject to the
existence of the physical features which the Treaty desiderates, and all these
maps really come, I submit, to
his, that there is a strip of
territory there, and they put doAvn the boundary i n that rough way. I submit
that that boundary, as laid down in so many of the maps, one following tiff
other, as excluding the territory of Great Britain from the' head of the inletêT
counts for nothing at aU in an inquiry of this kind. We are noAv face to face
Avith the Treaty, and what its true meaning is, and the question has to be
answered, which these map-makers had not the materials for answering and
never attempted to answer. And I think, when one is deaUno- with mapsVthe
observations made by Mr. Bayard may very well be borne i n m i n d , that they
laid down lines which are evidently purely theoretical.
WeU, the next map that I turn to is the Colonial Office map of 1831,
which is No. ,13 in the.British CaseeAtlas. There we-have'got this line
reproduced. The mountains are not shown except in a more disconnected
Avay. There are indications of mountains aU along- • the .coast from near -lie

295
Portland Canal northward up to Prince Frederick's Sound. There there is "an
indication of mountains in the direction of Port Houghton (Rouabton it 'is
called here) and Windham Bay, and then round the t a k u Inlet "there is a
sort of fringe. There is an indication of mountains on the Lynn Canal
although not at the head, and then you have got the-first well-defined range
from Cape Spencer running up towards the mountains by Mount Fainveather
and so on to Mount St. Elias. Well, then, you have got the mountains laid
doAvn broadly in the same way back from the coast.
Then Bouchette's Map of 1831, which is the next map in the British
Atlas, represents an even cruder strip. AU that you have got there is a yellow
colour carried down in the direction which does not even attempt to follow
any of the windings of the coast, and a mere bend carried down the coast.
. . The PRESIDENT : And the upper part a great deal more than 35 miles
back.
Sir ROBERT FINLAY : Oh ! a great deal more.
The PRESIDENT : And obviously it is only pictorial.
Sir ROBERT FINLAY : Then, in the United States' Case Atlas No. 12,
the Arrowsmith revised in 1833, Ave have again got the bend which
Avinds round to Mount Fairweather, but what I caR particular attention to
as shOAving the entire want of authority of such maps is that here they indicate
along the whole line of coast a weU-defined range of mountains. Well, if that
range of mountains existed, according to the Treaty, you AVOUIC! need to look
there for your boundary.
The PRESIDENT : You must take that with this note, Mr. Attorney.
Sir ROBERT FINLAY : With the note ?
The PRESIDENT : The note on the map itself.
with his note. He says so.

You must take that

Sir ROBERT FINLAY : Yes, certainly.
The PRESIDENT : Wherever the mountains are there, that is to be the
boundary.
Sir ROBERT FINLAY : Yes ; that expresses what I submit is reaUy
implied, in aU these maps they are a mere indication that there was a belt of
territory there, and they do not carry it any further. Then No. 13, the next
map in the United States' Atlas—Brué's
.u state of things altogether, because M. Brué
Here we have got a di
t of this belt a range of mountains coinciding
lays down along the greate
j nearly from the head of Portland Canal and
with the boundary, starting
te of mountains is continuous except Avhere
running north-west. That
*, where there is a sort of bay formed. There,
you get near Mount Fairwc
mountains
put in by the maker of the map to
again, you have got a rang
correspond Avith
Avito the
toe bounc
boundary. Mr. Tanner's map of 1839, which is the next
map in the Atlas, again represents a boundary with no mountains whatever
except Mount St. Elias and Mount Fairweather. The Russian map of 1844,
which is No. 22 in the United States' Case Atlas, is very like the first one
that we looked at. It represents no mountains at all, it traces the dotted
line running at that distance from the shore. Greenliow's map of• }<&%
No. 15. of the United States' Case. Atlas, has got inside this line which it
indicates the indications of the mountains, and then the line is drawn
approximately as in the other maps that have been referred to. Not exactly
the same, because I observe that it is represented as turning m between hynn
Canal and Taku Inlet.
.
f
.
I
I have been supplied with a very curious observation m a -worn. oi
Mr. Greenhow's, the work in connection with which this map was puDiisneu
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History of Oregon and California," Avith, I suppose,
It is the " Greei
dno* of it. It is published in 1845, the second edition,
this map at the
note " F " at p . 437 on questions of boundaries is
and Avhat he saj
this:—
" These discrepancies should not excite surprise, for maps and books of
ceocraphy, which are most frequently consulted in relation to boundaries,
are, or rather have been, the very worst authorities on such subjects ; as they
are ordinarily made by persons Avholly unacquainted with political affairs.
That is what Mr. Greenhow himself says. Then in the United States'
Case Atlas, No. 16, a map published at Paris, in 1844, by Duflot. De Mofras
açain shoAvs approximately this line with an imaginary range of _ mountains
running along, at all events, some part of the line which is indicated, and
indications of another range of mountains between it and the sea.
There is a map in 1847, No. 17 of the United States' Case Atlas, which
has no mountains at all except Mount St. Elias and Mount Fairweather, and shoAvs a belt possibility of the nature to AAdnch reference
has already been made, and so on. Then the United _ States' Case
Atlas, No. 17, and of the British' Case Atlas, the map shpAving Simpson's
travels. There there is a very general indication of a line of the same
nature. A map published in 1857, which was produced before the .House
of Commons Committee—No. 21 in the British Atlas—-which has a yellow
belt of the same kind ; and it is very noticeable that this does show, very
distinctly, mountains running in the direction generally parallel to the coast,
between the line which they indicate and the tea ; and then, above, they show
Mount.Fairweather, a portion of the Alps, and Mount St. Elias.
There is the Spanish map—No. 18 of the United States' Case Atlas,
which again shows that line, with mountains by the sea, and so on ; but I
really think that, unless it is desired, it is not necessary that I should foUow
this throughout aU the subsequent maps. I merely mention that I have gone
through them aU. I merely mention the maps to which I desire this general
observation that I have made to apply. Of course, as. soon as you have got
the question of the frontier pending, the authority of the maps becomes
absolutely nil unless it is shoAvn that they represent .something in the nature
of an agreement betAveen toe Powers who were concerned. Without turning
OA-er these maps and occupying time by looking at them, I just mention the
maps to Avhich reference may be made in this connection.
There is that Spanish "map, No. 18 of the United States' Case Atlas.
There is No. 19 of the United States' Case Atlas map of 1857, Avhich is
the map by the Commissioner of the Crown Lands of Toronto, shows a
straight range, but goes within it, except at Elias. There is the Russian map
of 1861, No. 20 of the United States' Case Atlas, which .has no mountains
except a very pronounced Mount Fairweather and Elias. There is Berghau's
map of 1863, No. 21, the next map in the United States' Case Atlas, which
shows mountains from Portland Canal to the Stikine, apparently more than
10 miles off. It follows the range from Fairweather to Elias. Then there is
the map _No. 36 of the United States' Counter-Case Atlas, a small scale
Arrowsmith, which shows a few scattered mountains. There is the United
States' Survey Map of 1867, which is No. 24 of the United States' Case Atlas,
and perhaps this map deserves more than a mere passing notice, because it is
the survey map made in 1867 when the United States took over the territory.
The P R E S I D E N T : What number?
T
l i l s com
9± ? S TT I H Y : ?°A U'
P i l e d for the Department of
-^4 ot the United States Case Atlas ; and here this is really a very
.able map rrom the point of view that I have more than once suggested
e is an extremely well-defined range of mountains shown near
>ast but that is entirely ignored, and a line is carried in
lie way as in the other maps, at a certain distance from the sea
altoge tier, l h e n there is No. 37 of the United States' Counter-Case Atlas, map, oi London, published in London in 1869, which runs behind the
uns that are nearest the sea. There is the Admiralty map of 1876,
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No. 38 of the United States' Counter-Case Atlas
icars to neglect a
very clear range ' indeed between Mount Fai*
id Elias.
There
is the Canadian Dominion Lands Map of 187
i,
wi
States' Case Atlas, which shoAvs a good n
neglect Mount Fainveather.
There "is thé
ngs by Mr
United States' Survey of 1869, prepared i 1878. It is No. 2
Case Atlas, it appears to run behind the mountains nearest the sea" ~
is in 1880 the Canadian Railway Map, No. 40 of the United States' Case
Atlas, Avhich puts the boundary upon a chain of mountains which coincides
exactly with the boundary
Mr. AYLESWORTH : It is a Canadian Pacific Railway Company map'
not a Canadian Government map.
'
Sir ROBERT F I N L A Y : Exactly.
Then there is Petroff's Map of
1880, to which I need not further refer. There are the two maps of 1882 and
1883. There are the United States and Canadian rough railway maps of these
years. Then there is in 1884 the British Columbia Map No. 31 of the British
Case. In 1887 we have Stanford's Map, and then in 1887 there is a Canadian
map which shows the frontier very much as Canada desires, but I really think
I may stop at that point, because the parties were now clearly at issue. The
controversy had arisen as early as 1872 in a very different Avay, and it is no
use going through subsequent maps as affording the slightest indication of
what is the true result of that.
Now, I think that really concludes what I.have to say upon the subject
of the line of mountains and of the lisière, except in so far as the subseq uent
action with regard to the lisière is concerned. I dealt Avith subsequent action
so far as Portland Canal is concerned, and I UOAV in the same Avay, following
the same order, deal with subsequent action so far as it relates to the lisière.
Before I go into any details with regard to that, I would ask the permission of the Tribunal just to recall the general principle Avhich must be
appUed on this point.
The provision of the Treaty is A^ery express in
defining the extent to which the action of the Parties may be looked to. It is
at the end of the I l l r d Article of the Treaty of Arbitration, at p. 3 of the
Appendix of the British Case :—
" T h e Tribunal shaU also take into consideration any action of the
several Governments, or of their respective Representatives, preliminary or
subsequent to the conclusion of said Treaties, so far as the same tends to
show the original and effective understanding of the Parties in respect to the
limits of their several territorial jurisdictions under and by virtue of the
provisions of said Treaties."
Now, the only purpose for which' acts of possession can be looked at is
in so far as these acts may be regarded as evidencing the understanding of
both parties as to what the meaning of the Treaty is. The acts must be
preliminary ; that means, of course, in view of the Treaty or subsequent
thereto. That would include any action by Russia or England before the
Treaty was concluded, and any action by Russia or America on the one
side and England on the other side after the Treaty was concluded, but it
must be action Avhich is relevant to show what both, parties understood the
Treaty to mean. And if it appears that one side or the other Avas_expressing
a strong view as to IIOAV the boundary should run, any. action by the
other side which is inconsistent with that view cannot be appealed to
as showing that both sides regarded the Treaty as having the meaning to
which that action might be supposed to point, unless you have something m
the nature of acquiescence. Furthermore, it must never be forgotten that
until a very recent period this was an extremely remote and little known
territory. It cannot be more forcibly put than it is by Mr. Dali m the
Appendix to the Counter-Case of the United States, at p. 99, where he says
this :—
" I t is also necessary to remember that at that period, and for many
years later, the region in question Avas regarded by all the civilised wc
and
a horrid wilderness, peopled bv bloodthirsty savages, in itself valueless
va1"
11
[1060]
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importance only through its relation to the amour propre of £ e é t i o n s
concerned, and the daring voyages of a few ^ v e n t u r o u s
frirtrade^
Considered as a territory, a few miles more or less, in one direction 01 the other,
would have been regarded as of absolutely no importance by either nation.
.Such a view persisted long afterwards in relation to the far more attractive
Oregon Territory, and is still widely prevalent m regard to feouth-Eastern
Alaska."
Well, that view is perfectly accurate until-a very recent elate-indeed
until weU on in the nineties. I think it will be hardly disputed that this
territory was verv little known, and that what occurred there was not a
matter which would attract the attention of a European PoAver, or even of the
Canadian Government.
.
The subsequent action Avhich Ave have to deal with faffs under several
heads In the first place Ave have got the action Avhich took place Avhile
Russia had this territory from 1825 down to 1867, and then we have got the
action since 1867, when the United States acquired the territory, and all that
was done during the course of the long controversy that has gone on as to
what the boundary is.
As regards Avhat took place before the United States acquired the
territory, the materials are extremely meagre. Such as they are, I Avili go
through them, but to that period there applies with full force the obserA^ation
that it is really not possible to attach very much importance to what takes
place in a region so little known unless it is very speciaUy brought home to
the knoAAdedge of the Governments concerned. With regard to what took
place after the United States acquired that territory there is more,
but the testimony as to acts of possession only accumulates at a comparatively recent period, and I should desire to make a general observation which was very pointedly made by Lord Salisbury, in a despatch
Avritten in ansAver to one by Mr. Choate, Avhich will be found in the United
States' Counter-Case Appendix. It is a despatch which begins on p. 132.
It is dated the 14th October, 1899, and is Avritten by Lord Salisbury to
Mr. Choate, who Avas then in charge of the American Embassy. The passage
that I refer to begins at p. 135. What Lord Salisbury says is this :—
"Shortly after, in. the informal discussion of the boundary question
between Dr. DaAvson on the part of Her Majesty's Government and Dr. Dall
hn the part of the United States' Government, during the sittings of the Joint
High Commission of 1888, the former made it distinctly clear that Her
Majesty's Government claimed that the boundary should, in accordance Avith
the terms of the Treaty, be draAvn along the summits of the coast range,
crossing all narrow waters which Avere of sucliAvidth as to be within territorial
jurisdiction."
| That is in 1888. I Avili make it good when I come to deal with this
period. Then Lord Salisbury goes on :—
1 W i l e n t h e . Conference betAveen the British Delegates and the late
. Mr. Secretary Blaine Avas held in February, 1892, the vieAvs of Her Majesty's
Government as to the boundary were fully stated, and it was proposed on the
part ot the British representatives ' t h a t a reference to some impartial
authority be made by Great Britain and the United States for the purpose of
ascertaining and deciding finally the true boundary, regard being had to the
• treaties relating to the subject and likewise to the Case which may he
presented by either Government, and to the testimony Avhich mav be adduced
as to the physical features of that country,' etc."
S8 T J . l e t s o m e / e t a f t f o l l o w
at the bottom of p. 135 :—

wllicl1

1 need- not read.

Then the paragraph

" It is clear from this that the whole question of the interpretation Avas,
llvZ
h ^ T Z ' I'll ° ï e r f 0 1 \ discussion, after the completion .of the
n Z 3 H
^ gU ° f t h e f a c t s ^ l l i c h I disclosed, and it might fairly *
e S n P r l T thefX^Tfs t e r m s 0 ± the Convention that both Governments had
^ S f r . ' ^ ^ T f r o m c e d i n g that the boundary should run otherV ise than m accordance with the < spirit and intent ' of the existing Treaties
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in regard to.it between Great Britain and Russia, and between the United Sir R. Finlay.
States and Russia.
" It is evident, in any case, that, at any rate, in 1892, neither Govern- Sept. 22, 1900,
ment claimed to have any right s in the disputed territory arising out of
possession, occupation, or political control. Nor does it appear that any such
claims were preferred on the part of the United States until the meeting of
the Joint High Commission."
Then he refers to the meeting of the Joint High Commissions, and says
at the bottom of that page :—
I When, therefore, the Joint High Commission met in August, 1898, to
discuss the question, it was clearly understood on both sides that the line
was to be determined ' i n accordance with the spirit and intent' of the
Treaty, -without restriction, the rights of both parties having been fully and
distinctly reserved whenever any question of the interpretation or application
of the Treaty was discussed, and the fact of such reservation expressly
recognised on both sides.
J It has already been fully explained why no question as to the interpretation of the Treaty Avas raised by either party until 1885."
WeU, it did arise, as a matter ci fact, a good deal earlier.
11882 :—

It arose

§ And that on the first occasion when the discussion of the matter was
approached, Her Majesty's Government gave distinct notice that they entirely
disavowed the correctness of the line shown on the maps to which the United
States' Government appealed.
" In vieAV of these facts, Her Majesty's Government are fairly entitled to
claim that, as a settlement of the question cannot be reached diplomatically,
the interpretation of the Treaty and its application to the facts ascertained by
the Survey should be submitted unreservedly to an impartial tribunal,
Avithout any such restrictions as Avere contained in the Venezuelan Treaty,
and in proposing to allow, as provided by that instrument, continuous adverse
possession for fifty years, if such can be proved, to OA-erride Treaty right,
they have made a distinct concession to the United States.
I They do not, of course, admit that there has been any such adverse
jiossession, by AAray either of exercise of jurisdiction or of political control, and
if the United States' citizens have settled recently at the head of Lynn Canal,
they have done so in the full knowledge, as given in the documents inclosed
in President Cleveland's Message to Congress of the 2nd March, 1889, that
they were settling in disputed territory, and Her Majesty's Government Avere
unable to see any reason why such settlement should receive further or
greater recognition and protection than the United States' Government considered should be accorded to British subjects who had settled in the area in
dispute between this country and Venezuela."
-- -NOAV, I submit that that despatch lays doAvn the-true principle. The
United States elaborate a narrative of a series of acts done by them at the
head of Lynn Canal. The greater of these acts were done when the countries
were at issue on the question Avhether or not the heads of the inlets were to
go to the Russians, and so to the United States under this Treaty. I submit"
that for this purpose these acts are of no value whatever. The question
under this Treaty is not as to a title acquired by occupation, a title acquired
by prescription ; the question is what the Convention betAveen the parties
means, and these acts can only be looked at for the purpose of ascertaining
that, and if these acts took place when the parties were at issue as to the
meaning of what the Treaty is, I submit that that is the purpose—and the
only purpose1—-to which the Treaty confines the attention of the Tribunal.
In this respect these acts are of no value at all.
Having made these general observations, I proceed to deal a little more
in détail with the two periods into which the acts subsequent to the Treaty
fall. The first is the period of Russian action from 1825 down to 1867. JSow,
the first point- to b e c o m e in mind is that when that Treaty Was made m liido,
Russia had no port or station' at' all upon the lisière—absolutely none. She
had- the port of Sitka, and £h> state of things'at that time Vras that the Indians
i
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on the coast came to Sitka for the purpose of treating.there w ^ e ^ s s i a n s
In 1823 we find a report which is set out at p . 264 of the Appendix to toe
£J£*%
, C a s e / W h i c h deals Avith two points, one of them the question of
a settiement being made by the Hudson's Bay Company on Observa oiy Inlet,
and the other the proposed intention of the Hudson's Bay Company to estabS f settlement upon the Stikine River It is at p 264 of the Appendix to
the Case of the United States. It is a despatch dated the 6th May, 1832,
being a report of the Governor of the Board of Directors of the RussianAmerican Company. He says, dealing with the first of the tAvo points I have
mentioned :—
" I do not deem it superfluous to communicate to the Board oi Ihreetors;
the information collected by me with regard to the new Settlement of the
Hudson's Bay Company in Observatory Inlet, and of its operations in our
neighbourhood.
.
1 The above-mentioned Company has taken a firm footing m the abovecited bay in the locality named Naas ; the establishment is in a good defensive position, and the stores are filled with the necessary merchandise."
Then he goes into some detail as to what the Hudson's Bay Company had
been doing :—
I The Company's vessel put in last spring at Kaigany (Puerto Cordova)
for the purpose of trading with the natives, Avhere there were already two
American ships. The Company's vessel, having goods of better quality than
the Americans, paid Avith the same number of blankets as these latter (i.e.,
one blanket per river beaver), and greatly injured the trade of its competitors,
and, according to their OAvn words, the Hudson's Bay Company will surely soon
crowd them out of the competition."
Then he goes on to deal with the other point :—
" Mr. Simpson (chief of the establishment on naval affairs), inspecting
the. straits situated to the north, had the intention of establishing a
settlement last year in the Stikine Territory (at the southern mouth of
Prince Frederick Sound), up the river faUing into this bay at such a
distance from the sea as to infringe upon the last Convention concluded
b i-tween Russia and Great Britain Avith regard to our frontiers. Although
Mr. Simpson's sudden death temporarily put a stop to this intention, it is
probable that it Avili not be for long, and in a year or two the English will
03cupy a post there also undoubtedly in prejudice of our commercial relations
with the 'Kolosh.."
Perhaps \ it would be worth noticing that he informs them Avhere the
Stikine Territory is—at the southern mouth of Prince Frederick Sound.
Perhaps it is not quite accurate information that he gives. That is in 1832,
and it marks the progress which the Hudson's Bay Company were making, and
the light in which it was regarded by the Russian Company. In 1834 on
the 28th April the Governor writes another report, in which he calls attention
to toe competition of the Hudson's Bay Company, and the necessity of the
Russian Companies _ being enabled to cope Avith that competition. He
also mentions the intention of sending* a schooner, when built, up to
trade.in Chilkat, and winds up by stating that, until further instructions, he
proposes to hinder the British by force from sailing up the Stikine. The'
despatch begins at p. 265 and runs on to p. 267. He begins by referring to
having got the supply of merchandise for Avhich he had asked on the chartered
vessel Carnarvon," and says that he Avas " enabled to enter into direct
communication with the Kolosh of the neighbouring straits " That word
Kolosh is a word used to denote the Indians without being very definitely
associated with any tribes It is used of the Indians about the Stikine. |
think it is sometimes used of the Indians up the Lynn Canal but I do not
think it has any very definite connection with any particular locality
Then at p 266 he refers to the war Avhich was "waged between the
inhabitants of Stachm with the . Sitka and Chilkat Kukhuntans," on
account ot which -it was not easy to gain the confidence of the people " Then
he goes on to say that having found out that the British HudsonVBay Com-*
s e
to?yBriS^ft0
^ ^ e f - ^ B w i s e by invitation (according to C o n a t i o n ,
the British have a right to settle at a distance of 30 Italian miles from
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the sea on the River Stachin, and to navigate freely on the river), I
decided not to lose time, and immediately ordered the sending out of thp
brig ' Chichagoff,' under command of Lieutenant Zarembo, after her return
from an expedition in quest of islands, to. Stachin, with the provision that
the brig should remain there to_ winter, and that the construction of a
redoubt should be proceeded with, -after obtaining permission from the
natives."
Then he says :—
I The unfinished buildings were left in the care of the toëns, and as a
proof of their friendship to us one toën and the son of another, the chief
toën, arrived here on board the ' Chichagoff.'
I These guests -were received by me in the best manner possible, and
Avili be taken to their homes on board the brig ' Chichagoff,' which will
sail under command of Lieutenant Zarembo, to the Straits and to Stachin,
in May, for the purpose of completing the buildings, trading, and awaiting
to be relieved by schooner ' Chilkat,' now in construction, and which Ï
intend to send, under command of Second-Lieutenant Kuznetsoff, to trade
in Chilkat, and thence to Stachin, where she will have to winter for the
greater safety of the new redoubt."
Then the last paragraph relates to the navigation of the Stachin, and he
says this :—
I The greatest trovbto I have now is the Hudson Bay Company, which
is aUoA\red by the Convention to navigate freely on rivers falling into the sea
in our possessions, for it is the region neighbouring upon the rivers Avhich.
furnishes us wdth beavers and not the coast, and I beg of you that should
any other Convention be signed (the term of the old ones having expired) you
should soUcit that free navigation on the rivers should at least be limited by
the condition that free navigation to the British from the interior to the sea
should not be forbidden, Avhile free navigation from the sea up the rivers
should be prohibited."
It seems an extraordinary idea that they should be aUowed to come
down but should not be allowed to go back. It would put a stop to it
altogether, because if no vessels were to get up the supply in time would
become exhausted, and one does not understand boAv such a joroposal could
he seriously made. He goes on thus :—
• Of course it would be best not to aUow any navigation whatever,
though I think that it wiU not be possible to manage it. However, this
circumstance wiU depend upon diplomatic transactions, and until further
instructions I wiU hinder the British by force from sailing up the Stachin
River."
Now, that is the state of things, on these three points, which is depicted
in this despatch of the 28th April, 1834. In the same year there is a fort
built, which is called Fort Dionysius. It is a fort higher up than that on the
WrangeU Island, exactly opposite the mouth of the Stikine, and it was
obviously erected with a view to carrying out the Governor's amiable intentions with regard to the navigation of the British. The construction of that
fort is mentioned in the letter Avhich I have just read, and he speaks of it as
"the redoubt." In the same year, 1834, Ave find that the Taku River is
discovered by the Russians. It throws a curious light upon the point hoAv
little known the coast was to those who might have been said to be most
concerned. That appears in the Appendix to the Case of the United States
at p. 273. It is in a Report of the 30th March, 1835, from the Governor of
the Russian-American Company. He says this :—
| As it is of the greatest importance to gain time I recommend that you
should sail at the first opportunity t the Dionysius redoubt Avith as much
.speed as you are able ; to land there the Stachin toën Sheksh " (that is a
Stikine chief), " deUver the cargo for the redoubt and direct your course to
the River Taku which you discovered last year. Trade there with the
natives for river beavers and otters, paying them in merchandise at lower
rates than in Stachin or Sitka."

Sir'ft.
^

*

Sir R. Finlay.
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then he goes on on p. c
rid be ;
find the Chilkat Kolosh in
' I t is desirable that yo
their summer
expeditions in the interior •
i miner places before they
th leave for 1
consequently, finding that it is useless to s
j e r a t Taku, sail for Chilkat'
and, according to the promise given you last year, trade furs Avith. the]
remaining as long as you deem necessary at the gathering places. On your
return trip stop at such settlements where you might find furs, also ;
Hootznoo and return to Novo-Archangelsk, enc •avouring to reach it in June
I beg of you to declare to the Chilkat and Ho tznoo elders, according to the
conversation I had in your presence Avith to i Sheksb,. that, although he
begged me that I should order you to take hi L to Chilkat and Hootznoo for
interviews Avith the toëns there I refused his reqnest, as I did not knoAv if it
would be agreeable to those toëns on account of the Avell-knoAvn quarrel
between them and the Stachins."
The PRESIDENT : Mr. Attorney, we must interrupt you, I am afraid
there. I presume you will conclude to-morrow ?
Sir ROBERT FINLAY : Yes.
The PRESIDENT : Mr. Watson, you will be. ready to go on to-morrow
wiU you ?
Mr. WATSON : Yes, my Lord.

[Adjourned till to-morrow at 11 A.M.]
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E I G H T H DAY.— Wednesday, September 23, 1903.

All the Members of the Tribunal were present.

Sir ROBERT FINLAY : I have here the map Avith the coa st out ine
according to the ATiew which we take and the general trend indicate
l it.
We have here indicated the lino
The PRESIDENT : Thank you, Mr. Attorney.
Sir ROBERT FINLAY : And your Lordship AviU see that the princ îple
upon w. rich Ave have proceeded is f oUoAving broadly the outline of the coast, but
neglecti ng all such sharp points and peninsulas and deep inlets.
Mr. DICKINSON : We have here a map indicating the line of the coast
with the 10 marine league line, and I have furnished the Attorney-General
with a copy. This I Avili pass up to the Tribunal.
The PRESIDENT : Your line, Mr. Attorney, is the general line of the
coast.
Sir ROBERT FINLAY : Yes. Mr. K i n g has also, in consequence of
what AAras intimated yesterday by the Tribunal, marked upon the American
Survey Maps the various peaks AAdiich are indicated on the British Survey
Maps by the red squares.
The PRESIDENT : Thank you.
Sir ROBERT FINLAY : I thought Avhat your Lordship desired was that
we should show it on the American Survey.
The PRESIDENT : Quite right, but 1 did want the corresponding.
| Sir ROBERT F I N L A Y : That AVUI be done.
time to do that.

.

Mr. King has not had

The PRESIDENT : I quite folloAV that, Mr. Attorney.
mention

May I also

Sir ROBERT FINLAY : I have got here the sheets of the American
Survey, corresponding to those of the English Survey, which are hanging up
behind the Tribunal.
The PRESIDENT : Thank you ; AviU you give them to Mr. Robertson?
Sir ROBERT FINLAY : And your Lordship wiU see aU the summits
south of.Mount Fairweather exist there exactly as in the British Survey with
one exception, a little to the north of Bradfield Inlet.

Sir R. Finlay.
Sept. 23,1903.

The PRESIDENT : Bradfield?
Sir ROBERT FINLAY • A little to the north of Bradfield Inlet. When
you get further n o r t h - n o r t h of Mount F a i r w e a t h e r - t h e r e is a consider a hl e
deficiency in the number of peaks shown on the American Survey. I think
there are about 21.
The PRESIDENT : Do you mean that the American Survey is not so
complete north of Mount Fairweather as the British?
Sir ROBERT F I N L A Y : Yes, they are not complete, and of course
north of Fairweather there comes into question the heights of the summits
which you are to take. The highest summits are undoubtedly further hack
than those we have taken, but we have at that part of the Une proceeded on
the principle which Ave submit is the correct one, of taking the mountains
nearest the sea.
Mr. TURNER : Have you computed the area left in the lisière by that

Sir ROBERT F I N L A Y : I beg j o u r pardon.
Mr. TURNER : Have you computed the area left in the lisière by that
line?
Sir ROBERT FINLAY : No, I have not.
The PRESIDENT : That is not their line ; that is the line of the coast
—-the general Une of the coast.
Mr. TURNER : Oh, I see.
I Sir ROBERT F I N L A Y : If that Une indicated the boundary of the
lisière, we should not have left the United States very much territory.
Mr. TURNER : That is what struck me.
Sir ROBERT FINLAY : We should have shorn them very close
indeed. That would have exactly carried out Avhat one of the Russian
negotiators feared would actuaUy happen. The Une would run along the
edge of the water.
Mr. TURNER : Let me ask you, have you computed the area within that

Sir ROBERT • FINLAY : No.
the map.

I thought your information referred to

• Mr. TURNER : I wanted the information.
Sir ROBERT FINLAY : No, I have not done that.
The PRESIDENT : Mr. Attorney, Mr. Root would like another copy
ot these maps on which the two margins have, been drawn. They are very i
convenient maps, like the one you have just handed in.
Sir ROBERT FINLAY: Yes, certainly.
c o o v ^ t h p ^ ? ^ E N J ; A n c l m i g l l t J i u s t mention we shaU want a clean
copy of the British and American surveys ? I dare say I have got a spare copy,
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hut if not Ave must have one, if you please, for the purpose of making any
marks upon it that we Avant to make.

Sir R. Finlay.
Sept. 23, 1903.

Sir ROBERT FINLAY : What your Lordship indicated was the British
Contour Maps or both ?
The PRESIDENT : Both, please.
Mr. ROOT : This sheet on which these Unes were drawn seems a very
convenient one for reference to follow argument.
Sir ROBERT FINLAY : Yes.
Mr. ROOT : Avoiding the necessity of going into the big atlas. If we
could have one of those without the lines laid down it would be very
convenient.
Sir ROBERT FINLAY : Yes.
member of the Tribunal.

We will have a copy prepared for each

Mr. ROOT : PersonaUy, I do not care about the lines being laid down
at aU, but merely the sheet.
Sir ROBERT FINLAY : Merely a copy of the map.
Mr. DICKINSON : We have some copies here we can hand up.
Mr. R O O T : Thank you.
Sir ROBERT FINLAY : I was deaUng yesterday with the acts that took
place there during the period of Russian occupation of the lisière, and had
caUed attention briefly to what had happened down to about the year 1834,
Avhen the affair of the f Dryad " occurred. Now, at that time the state of
things was this : that Fort Dionysius, which is at Fort Wrangel, Avas just
being built. The Taku River had just been discovered, and an expedition
to Chilcat had been merely projected. That is the state of things Avhich is
revealed when the affair of the " Dryad " occurred. It is not in the least
necessary for me to go into any details as to the affair of the " Dryad." The
Tribunal is aware of its general nature—that a British vessel proceeding up
the Stikine for the purpose of founding a settlement within the British limits
Avas stopped by the Russian authorities—stopped under an aUegation that
there had been some failure on the side of the British to observe Article II
of the Treaty.
That contention was abandoned, and Ave find that Count Nessebode Avrote
the despatch—the despatch which has already been referred to some days ago
- t o Count Kankreen, which is the despatch of the 9th December, 1838,
advising him to enter into negotiations. It is at p. 308 of the Appendix to
the United States' Case. It advised him to enter into negotiations with the
Hudson's Bay Company Avith regard to the amount of the indemnification
claimed by the Company ; and then on the 20th December the next year—
1839—the Directors of the Russian-American Company report to Count
Kankreen in the United States' Case, suggesting that there should be a
lease for tAA-enty years to the Hudson Bay Company of the exclusive right of
trading on the coast of the continent between 54 degrees 40 minutes and the
estuary of Cross Strait for a rent in furs. In the meantime, the project of the
British to establish a settlement upon the Stikine, for the purpose of Avhich
the H Dryad " had been proceeding up the river, seems somewhat to have
stimulated Russian activity, Avhile the negotiations with regard to redress for
what had been done were stiU pending.
We find that in 1837 there was a Russian survey of the Stikine up to the
proposed British Settlements. That is referred to in the United States' Case
Appendix at p. 303, and also at p. 514, No. 28. There is a list of documents
2
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1 * 1 U w 5 xvhnt had been done I n 1838 an order had been given for the
, Finlay.
IVVPV of M u B a v by the Russians. The United States' Case alleges, |
23, 1903. p 80 that the bay had been surveyed; but all that nppears m the passage
which is referred to is that an order had been given îov such a survey. | g
passage in question is in the Appendix of the United States Case, at p 302,
and more particularly at the top of p. 303 ; and in the same y e a r - 1 8 3 8 there had been a survey of the mouth of the Chilcat River by Lindenberg, a
Russian official.
gm
•'
,.
, „
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That appears from the United States' Case Appendix, p 312 at the foot.
And from Document No. 45, Avhich is. referred to on p_. 515 ot the same
Appendix, I find in the case for the United States, at p. To an allegation that
an annual expedition had been sent u p the Lynn Canal, b u t I have been
unable to discover any proof of that assertion, and I am not aware on what
documents the United States rely in support of that statement, which appears
at p. 75 of their Case.
_.
.
.
.
Well, these instances shoAV that the activity of the Russians m this region
had to a certain extent been stimulated by the incident of Avhich the stoppage
of the " Dryad " forms a part. And it is to be noted that in February of
1835 the ten years under Article VII of the Treaty expired. Now, as I have
said, the stoppage of the " D r y a d " formed the subject of active representations by the British Government, and the Russian Government, feeling that
the stoppage cordd not be justified, recommended, through Count Nesselrode.
that the RussiamAmerican Company should endeavour to come to terms with
toe Hudson's Bay Company, AVIIO were the complainants, and at whose
instance the British Government had taken the matter up. That resulted in
the lease of 1839. Now, that lease makes it necessary that I should very
shortly caU the attention of the Tribunal to AAhhat the position of the Hudson's
Bay Company was.
The Hudson's Bay Company had a Charter granted in the year 1670.
The copy that I have got of it here is contained in a book by Mr. Martin, published in the year 1849, being an account of the Hudson's Bay territories and
Arancouver Island, Avith an exposition of the chartered rights, conduct, and
policy of the Honourable Hudson's Bay Corporation. The Charter of 1670 is
set out in the Appendix immediately foUoAving on p . 150, and another copy of
the Charter will De found in the Appendix to the report of the Select Cora. mittee of the House of Commons, Avhich sat, I think, in 1857 upon the
Hudson's Bay Company. The Charter is set out at p . 408, and the foUoAving
pages of the Appendix to that Report.
Now, I do not knoAV that anything AVOUIC! be gained by my going in any
detail through this Charter. It is a Charter which granted the Company the
exclusive right of trading in Rupert's Land. Well, Rupert's Land was a
term which Avas used then, and has been used since, to designate a temtoiy
Avhich, I suppose, roughly speaking, may be said to coincide Avith the basin
of drainage into Hudson's Bay. I do not know Avhether I am geographically ,
accurate, but it is the territory in the vicinity of Hudson's Bay,*" and to a con- '
siderable extent coincides Avith the Avatershed Avhich discharges into Hudson's ,
Bay. Rights were given to the Company in the soil. There are AVOITIS in the
( îharter Avhich Avere relied upon by the Company as vesting the property of
the soil of Rupert's Land only.
I believe a considerable discussion aftcnvarcls took, place as to the effect
of these Avords, and something in the nature of a compromise Avas arrived at ;
upon the subject, and there is conferred upon the Hudson's Bay Company, in
the territory to Avhich that Charter applies, poAver of government and of
administering justice, both civil and criminal, j The Charter SIIOAVS that the :
( ompany is a commercial company for the purpose of trading in furs and so •
on, but, as Avas not uncommon Avith commercial companies &some extensive !
powers to Avhich I have just referred, were conferred upon' the Corporation I
111
"""Hja to which that Charter applied. .
In
ar 1818 the Convention of Washington made arrangements for •
entire equality of trade as W e e n the United States of America and Great.
Britain Avest of the Rocky Mountains, and three years after that there took
place the amalgamation of the North Western Company, also a British ;
Wlth
S
»
J * Hudson's Bay Company. They had been prosecuting their j
W
f ^ f r ? . S t # l 4 8 t 0 t h e " ' e s t than the territory to which the ;
Uiaiter of 16/0 applied m the sense of conferring rights of proprietorship
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purposes had effected practicaUy an amalgamation, and the country to which
it appUes is to the north and Avest of the territory situated to the north and
west of the United States, not forming part of His Majesty's provinces in
America. Some years later—a good, many years later—in 1838, the Hudson's
Bay Company had entirely bought out the North-Western Company, and
when that operation had been effected a neAV Ucence was granted under the
same poAvers which wiU be found—the material parts of the licence are set out
in the British Case Appendix at p. 60.
This licence was granted under the first and second George IV, and it
AviU be found also in the Appendix to the Report of the Committee at p. 414.
I think it wiU be found that the passage at p. 160 of the British Case
Appendix contains what is material in this Charter. - It contains, I think, aU
the reaUy operating parts, and it contains this provision, that the Company
Avere to undertake to insure that as far as their authority over their servants
Avent the execution of process and the arrest of criminals should be properly
carried out. That was the extent of their undertakings. These offences Avere
to be triable in Canada by virtue of the Statute to which I have just referred,
and there Avas a provision in this Ucence which saved all rights of any
foreigners to trade in that district. It Avas the grant of an exclusive right to
trade, but it contained a proAdsion, a very natural one to insert, that it did
not purport to affect the rights of any foreign PoAA*er to trade in that
region.
XOAV, I think that those are aU the provisions Avhich are reaUy material to
refer to, and I submit that it results from examination of the position of the
Hudson's Bay Company, that it was not a company Avhich. in this territory—
I am not speaking now of Rupert's Land, where they had the special poAvers
—it was not a company Avhich in this territory in any sense represented the
British Government. It represented this Government so far as any individual
merchant, who was estabUshing a post for trading in a foreign and savage
country, would.

i.

The PRESIDENT : That is perfectly true, Mr. Attorney. I foUow you
quite from the legal point of view, but is there any evidence of any other
occupation by anybody on the part of Great Britain except by the Hudson's
Bay Company ?
Sir ROBERT FINLAY : No, as far as I know none, and, in fact, the
terms of the licences to which I have been referring seem rather to negative
the probabiUty of anything of the kind, because it is not a region to which at
that period people would go merely for pleasure ; they Avould go only for
business, and the exclusive right of trade was conferred upon the Hudson's
Bay Company..
Now, so far as the taking of this lease is concerned, I submit that the
lease leaves the question in relation to action affecting the territory -where it
was before. I have called attention to the fact that on one point the terms of
the lease are most material as showing that a line drawn from Cape Spencer
to Mount Fairweather must, in view of those who arranged that
absolutely bisected the lisière], Avhereas the Une at present clainled by
United States goes further to the interior of Mount Fairweather ; but tllE
aot the point that I am now upon, and as the lease has been again mentioi
I merely remind the Tribunal of that fact.
y Comp
That the British Government would know of the Hudson s Ba;
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taking that lease cannot, I think, be doubted, because they had been pressing
he daim of the Hudson's Bay Company for compensation for loss sustained
by t h e ^ D r y a d , " a n d the British Government droppedi the c l a i m h e Hudson's
BaA Company being satisfied. One cannot doribt that the British Government wXnot:ified that a settlement had been effected, and that at all e V e n t s
inTeneral terms, it had been effected by taking the ease of the Russian
erritoiy I protested on another occasion against tha being pressed to the
extenî o informing the British Government that knowledge of the details of
toeTease, while at the same time I submitted that on the terms of; the lease
there is Nothing that really could affect the extentof the British claim m this
rcrion- but I quite concede that the overwhelming probability is that the
Bntish'Government knew of the broad fact of a lease having been taken, hut
thatidoes not seem to carry the matter any further—it leaves the question of
territory very much as it Avas.
Now Avith regard to the action of the Hudson s Bay Company under that
lease i t Avent on until 1867. I do not know that any posts were put up on this *
territory • I do not think there were, but there Avas a great deal of trading-with
Indians, and they bought furs and the other articles Avhich. they had been in
the habit of getting from the Indians.
NOAV, the lease expired in the year 1867, on the 31st May, and m that
year the territorv of Alaska was acquired by the United States from Russia.
It is No. 24 "in the Atlas to the Case of the United States. It is a
map compiled for the department of the United States Survey Office by
Mr. Peirce in 1867, and I call attention to this map of t h i s d a t e in passing for
the purpose of pointing out that the width of the lisière claimed is a good deal
less than that which the United States now claim by the line which is before
the Tribunal. That is notably the case at Mount Fairweather, and from Mount
Fairweather on to Mount St. EUas. The line actuaUy touches Mount FairAveather as one would expect from the terms of that lease to the Hudson's Bay
Company. I mention that only because there is a statement in the Uniteel
States' Case or Counter-Case, I forget which, to the effect that the United
States have consistently and throughout always claimed the same amount of
territory. The answer to that is supplied by comparing this map of 1867 with
the map as shown at the present day.
Now, the history of the administration of Alaska by the United States
falls into three periods. There is first the period of military administration
from 1867 to 1877 ; there is secondly a period during which the administration AAras kept up by the vessels of the navy and the revenue vessels Avhich
lasted until 1884, and in the year 1884 there Avas an Act passed for the
establishment of civil government in Alaska. Now, I am not going in detail
through the various acts of occupation and possession which are alleged by
the United States. I think that during all the earlier part of the period it
AviU be found that these acts are comparatively slight so far as any portion of
the territory that is material to the present controversy is concerned. There
are visits to the.Indians up at Chilcat. There is the exercise of intervention
in the way of helping appeasing disputes between races of Indians, and there
are a certain number, not very many, but a certain number of acts of that
sort during the earlier period. The acts of any importance occur reaUy at a
much later date, and with regard to the administration of Alaska generaUy it
is rather important, to look at the account which is given of the nature of the
government There is the reports of the governors which are enumerated in
the Appendix to the British Counter-Case, beginning at p . 19
In 1885
Governor bwmeford refers to the fact that—
" T h e fact that for seventeen years Alaska Avas without any civil
government or authority of law whatever, and that in that time twenty-five or
more measures of relief Avere presented in Congress, not one of whichever
leachea a vote m either House, is convincing proof of the necessity asserted
t0
™£™lVTrît
n h C T ^ V S U a l T u t o r i a l representation in the lawmaking branch of the General Government."
pvtr3 f r n ^ f n gr e p° Ve + r *?
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° ? - ° f t h e s e c r e t a r y o f Governor Swineford again
in the
&
year iboo. tie says this :—
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justice by the United States'
Distnct Couit and M mar United States' Commissioners acting principally
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as Justices of the Peace, the civil government of Alaska is little, if any better
than a burlesque, both in form and substance. There is no legislature and
practically no local laws applicable to the wants and urgent necessities ' of a
territory so isolated ; and, aside from the preparation of an annual report ' of
his official acts and doings, and of the condition of said district, with reference
to its resources, industries, population, and the administration of the civil
government thereof '; there is really no duty enjoined upon the Governor, the
performance of which is possible, no poAver he can exercise, no authority he
can assert."
I need not multiply citations from these reports. They relate to the
state of things _ in Alaska generaUy, in the whole territory of Alaska, and if
that is a just picture of the state of administration, it may be conceived how
in the more outlying parts there was very little control of any sort or kind.
. Now, when you come down to 1880_, 1882, 1883,1884, 1885, you find that
there are certain acts of a more definite character. There is the establishment of a trading station in 1880 at Hays ; there is the establishment of a
post office; the establishment of a cannery and the setting up of a minino*
-register. These acts are alleged in the United States' Case to have occurred
in the years between 1880 and 1885. They are acts which are not in
themselves of any great importance and cannot be compared with that class
of act on which the United States appear particularly to rely, namely, the
estabhshment of the towns of Dyea and SkagAvay after the year 1896.
In 1896 there began the great rush to Klondyke, and as the Lynn Canal
was the most convenient means of access to Klondyke, there grew up these
towns of Dyea and Skagway, which arose out of the traffic to and fro of those
going to Klondyke from the coast, and of persons coming back down from
Klondyke to the sea. Now 1 do not for: one moment say that if the inquiry
the Tribunal are engaged upon was one as to whether title was acquired by
taking possession of an unoccupied country, that these acts would not be of
very great significance, but'Avhat I do point out is this, that in order to make
these acts, the establishment of Dyea and Skagway, of importance to this
inquiry it is essential that the United States should show that these acts took .
place under such circumstances as to evince an admission of title by Great
Britain. NOAV if it were the case, as is asserted on behalf of the United States
in the despatch by Mr. Choate, to which I shall have to refer presently, if it
Avere the case that until 1898 the United States had no notice whatever of the
claim to the heads of the inlets, these acts at the head of Lynn Canal might
he of great importance. The passage to which I refer is in the Appendix to
the Counter-Case of the United States, at p. 131, where Mr. Choate in his
despatch of the 9th August, 1899, to Lord SaUsbury after referring to the
history of the district, says this :—
S It appears clearly that not until after the Joint High Commission was
created—30th May, 1898—did either Great Britain or Canada ever advance
the claim to any portion of territory lying adjacent to the inlets of the ocean,
nor to the waters thereof ; nor have they objected to the occupation of the
same by the Government of the United States or its citizens, and at no time
has any part of the territory so lately put in dispute been held or occupied by
Canadian or British authorities."
NOAV, I submit that, Avhen the history of | the diplomatic relations
between the two countries as affecting this question is gone into—it is not
necessary to do it in great detail, it is only necessary to look at the effect
of the documents—when that is gone into, it AviU be found_ that the
statement that Great Britain or Canada did not advance a clama to the
territoiy lying adjacent to the inlets of the ocean or to the waters thereof—
that that claim was not advanced till the 30th May, 1898, is a complete
mistake ; that, on the contrary, the Avhole question of the frontier was continuously under discussion from 1872 onwards, and that in 1888, ten years
before the date quoted by Mr. Choate in. the passage in 1888, the United States
had the clearest and most unequivocal notice that Canada claimed the heads
of the inlets as belonging to her. Now, if that statement is established, as 1
trust to establish it, I submit that it really deprives of their significance tie
acts which-have taken place at the head of the Lynn Canah so tar as t t e
United States are concerned, by reason of the provision of the Treaty which 1
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referred to yesterday, that those acts are to be
S V ^ ^ ^ % 9
show the original and effective understanding of the parties as.to-what the
^
* Y o u c a n u o t f r o m sudl a c t s , Avhatever effect they imght have lf
there was any question of Treaty right you cannot
» » ^ f # »
views of the parties as to the meaning of the Treaty, unless you show that the
acts are done under such circumstances as to evince a common consent as to
the territory belonging to the Power that does the act.
Now, the controversy began ahnost the veiy year after the incorporation
of British Columbia with Canada. That took place in 1871, and in March,
1872 there Avas an address by the Legislative Assembly of British
Columbia to the Lieutenant-Governor, urging that the Dominion Government ;
should take action as to the boundary line. That despatch will be found in
the British Case Appendix at p. 162. This address Avas m due course
forwarded to the Secretary of State for the Dominion for the consideration
of the Governor-General, and the Privy Council of the Dominion reported
recommending that the matter should be brought to the attention of Her
7 _n Great Britain." The request for the deterMajesty
randary was forAvardecl to Lord Kimberley, AVIIO Avas then
by Lord Dufferin, and Lord Kimberley had instructions
„ j Minister at Washington, Sir Edward Thornton, to inquire
3d States would appoint a Commission for the purpose of
whether th
Alaska and Bri ash Col
hat
defining the boundary line
I On 8th No mher
document is at p. 164 of th British Case Appe
Sir Edward Thornton writes t Lord GranviUe stat:

T

" I n compliance with the instructions contained in your Lordship's
despatch, No. 379 of the 30th ultimo, I inquired of Mr. Fish, on the
14th instant, whether the United States' Government would be Avilling to
aoxee to an appointment of a Commission for the purpose of defining the
boundary Une between Alaska and British Columbia. Mr. Fish replied that
he Avas perfectly satisfied of the expediency of such a measure, but he feared
that Congress might not be willing to grant the necessary funds. He said
that AArhen Congress voted a sum much smaller than Avas asked for the
opening expenses of the North-West Boundary Commission, the Act of
Congress contained a condition that, as a matter of economy, the engineers
Avho might be necessary should be selected from amongst those in the actiAre
service of the United States' Army. The War Department had then found
great difficulty in detaching a sufficient number of engineers even for that
Commission, and it might be impossible to detach additional officers for
another Commission of -the same nature, although he feared that Congress
Avould be alarmed at the expense of engaging civil engineers outside of the
army and might insist upon the same conditions.
" But when I saw Mr. Fish again on the 16th instant, he told me that he
had talked over the matter Avith the President, Avho Avas so impressed Avith
the advantage of having the boundary line laid doAvn at once, that he had
expressed himself as disposed to recommend to Congress in his next message
at its opening, that he should be authorized to appoint a Commission and the
necessary assistance for that purpose on the part of the United States."
That inquiry related
of British Columbia had
itself debatable. These
Grant to Congress on the
says is this :—

to the ! -hole line, because the Lieutenant-Governor
pointed out that the initial point of the line H j
proceed: ngs resulted in a message from President
2nd Dec ember, 1872, which is important. What he

"Experie
f the difficulties attending the de
ation of our
admitted line <
ndary, after the occupation of the terr
and its settlement by those owing aUegiance to the respective Governments points to theimportance of establishing by natural objects, or other monuments, theactual line between the territory acquired by purchase from Russia and the
adjoining possessions of Her Britannic Majesty.
The region is now so
S f T i S ^ ^ f V l l a V 1 0 ^ C ° ^ f l f t i n g i n t e r e s t s of-individuals, to* of-jurisdiction,
to! tow % A 7 - ,
-, d e l a y ' ° r embarrassment."- of the actual location'ofs o m ^ r i v i i l „ < 7 * ^ P o p u l a t i o n shall enter, and occupy the territory,;
some trivial contest of neighbours may again array the two Governments in
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ntagonisiii. I therefore recommend the appo Ltment of a Comn ssion to act
fintly with one that may be appointed on behf t of Great Britain D determine
ie line betAveen our territory of Alaska anc the conterminou- possessions
f Great Britain."
There he refers _ to the present sparse occupation of the territory, and
recommends the appointment of a Commission to act with Great Britain to
determine the line. A _ Bill was introduced into Congress to provide for the
determination of the line, and Canada agreed to pay a proportion of the
expense, and on the side of the United States General Humphreys made a
report to the Secretary of War of the United States as to the cost of carrying
out the recommendation. The report is in the United States' Counter-Case
Appendix at p. 51. He refers at p. 51 to the rugged character of the country,
and says that it would be impossible to run the line continuously in the
ordinary Avay, and then at p. 52 he makes this suggestion :—
I In vieAV of the great cost of marking the line to the extent practicable,
it might bo found sufficient, for present requirements, to establish only
those points on it necessary to determine the limits of territory upon the lands
accessible to settlers, and upon the navigable Avaters and rivers."
Then he makes suggestions as to what rivers should be taken, the Staken,
Taku, Chilcat, and Alsekh rivers, and then the Yukon river and its junction
with the Porcupine. In February, 1873, Sir EdAvard Thornton reports to Lord
Granville that Mr. Fish estimated that the survey Avould cost 1,500,000 dollars,
and would take ten years ; and he throAvs out a suggestion as to fixing particular points. That passage is at p. 168 of the British Case Appendix. What
Sir Edward Thornton is doing on this occasion is to report the views of the
United States' Government, and he says :—
I On the 12th instant, Mr. Fish informed me, in the presence of Admiral
Provost, that he had since received from the Engineer Department a detailed
report of the estimated expense of the survey on the part of the United States,
and of the time AAdiich it Avould occupy. That Department, it seems, states that the cost Avould be about a million and a half of dollars for the United
States alone, and that the survey could not be completed in less than nine
years in the field and one more year in the office.
But the Department had
expressed an opinion that, under the present circumstances of the tAvo
countries, it Avould be quite sufficient to decide upon some particular points,
and the principal of these they suggested should be the head of the Portland
Canal, the points Avhere the boundary Une crosses the Rivers Shoot "—Scoot, I
think that should be, as the Scoot is a tributary of the Stakeen—" Stakeen,
Taku, Iseicat, and Chelkaht, Mount St. Elias, and the points Avhere the 141st
degree of west longitude crosses the Rivers Yuken and Porcupine. The
determination of these points alone would, in the opinion of the Engineer
Department, occupy three years in the field, besides one in the office, and Avould
involve an outlay by the United States of about 500,000 dollars."
That was the suggestion that the United States' Survey Department
communicated to Sir Edward Thornton and Sir Edward Thorton communicated
to Lord Granville.
Then we find in the documents reference made to the recent discovery of
gold in Stikine as an additional reason for having the line determined, and on
the 9th November, 1873, Captain D. R. Cameron reported to the Canadian
Secretary of State of Canada. This document is in the British Case Appendix,
pp. 173 and 174, acknowledging his instructions, and asking Avhether his estimate was to be—
" For so much of the international boundary as affects the Province of
British Columbia, or, in accordance with Avhat the inclosure you have sent to
me appears to indicate, has been contemplated by the Government of the
United States, to estimate for a temporarily efficient marking of the line from
the southernmost point of Prince of Wales Island to the Arctic Ocean."
And asking* for the detailed report on which the proposition of the
United States was founded. That wiU be General Humphreys' report to
which I have just called attention.
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Assembly of British Columbia again
nemorialised the Lieutenant-Governor in view particularly of the recent
discovery of gold mines Avith a view to having a limit definitely fixed, and
earfy in the same year there is a report
rep__. • ^ M H k ^ £ 9 ^ H
at p. 177 of the Appendix f the British Case, where he refers to materials
Avhich were before him. On p. 178,. at the bottom of p . 177, he says
this :—
" T h e undersigned is of opinion that it is unnecessary at present (audit
may be for all time) to incur the expense of determining and marking apportion of the boundary under consideration other than at certain of the points
mentioned in the extract alluded to in the despatch from Sir Edward Thornton
to the Earl of GranviUe, dated the 15th February, 1873."
That is the despatch I have just referred to :—
1 1 . The head of the Portland Canal, or the intersection of the same by
the 56th paraUel of north latitude.
" 2. The crossing of the foUowing rivers on the Pacific Coast by the
said boiindary, that is to say : the Rivers ' Shoot,' ' Stakeen,' ' Taku,' ' Isilcat,'
and ' Chilkaht.'
" 3. The points where the 141st meridian Avest of Greenwich crosses the
Rivers Yukon and Porcupine."
I do not think | need read further.
Now, it will be observed that Surveyor-General Dennis adopts the
suggestion Avhich. the United States' Department had made for fixing the
boundary only at these specified points, and ahnost at the same time there is
a report from Major Cameron, dated the 18th February, 1875, Avhich is set
out in this same Appendix of the British Case, beginning at p. 179. He refers
in terms, which I need not really go through, again, to the extreme difficulty
of laying down the line. It AA*il be observed that there are certain gaps in
this report Avhich. has been taken from the Canadian Sessional Papers ; they do
not appear to have reproduced the Avhole report, but Ave have got the original
report here, and there is a passage in it near the end to Avhich I would desire
to call attention.
The PRESIDENT : That is not printed.
Sir ROBERT FINLAY : It is not printed.
The PRESIDENT : Would you kindly read it, Mr. Attorney ?
Sir ROBERT FINLAY : I have sent for the original report. It will he
here directly. _ This is a typed copy. Mr. King has gone for it. Towards
the close of his despatch occurs this passage :—
" It is understood that when Sir Charles Bagot was engaged in negotiating
with the Russian Government on this subject, he was instructed ' to admit ' as
the line of demarcation a line following the sinuosities of the coast along the
mountains nearest to the sea as far as Mount St. Elias.
" Sir Charles Bagot's negotiations having failed, Sir Stratford Canning
reneAved and finished them, but it does not appear that the description ' la
crête_ des montagnes situées parallèlement à la côte ' received any further
definition or that it Avas accepted by the two Contracting Parties as "referring
to the mountains nearest the coast.
" 5. In the event of the summit of the mountains extending in a direction
parallel to the coast being found to be more than 10 marine leagues from it,
Article IV stipulates that the line shall then ' be parallel to the°windings of
the coast,' but never more than 10 marine leagues from it
" Do the words ' winding of the coast ' imply that the Une is to be parallel
to the ocean low or high water mark following indents in bays
and long
J
tortuous inlets ?
" Some of the mountains of this region have been alluded to as being
washed by the sea. Is it to be understood that the strip between the highest
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peak of such a mountain and the ocean at its base is the Umit to AA'hich the
United States coast belt is to be confined ?
J The division of masses of mountain into separate individuals is arbitrary
When, then, peaks of various altitudes are near to one another, how is it to be
determined Avhether they are all parts of one and the same mountain ?
I What limit distinguishes mountains from hills ?
" T h e course of the_ Treaty line will inevitably depend upon the
agreement that may be arrived at Avith reference to these questions ? "
I think the Tribunal wiU agree with me that Major Cameron in that
report shoAved very great prescience, because the questions I have just read
out touch really upon the vital points to which so much attention has been
devoted in the course of the present discussion.
In 1875 a conventional line on the Stikine was agreed on at a point called
Bucks between the Uniteel States and the EngUsh" Customs authorities. It
appears that that AAras only a local arrangement AAnthout any sanction of the
central authority. That wiU be found set out in a Minute of the Canadian
PriAW Council at p. 197 of the British Case Appendix.
" The Committee of Council have had under consideration the letters
addressed to the Honourable the Minister of Public Works by Mr. Justice
Gray and Mr. W. Hamley, Custom House Officer at Victoria, with enclosures
thereAvith, and recommend that copies of the letters and plan be transmitted
by your ExceUency to Sir Edward Thornton.
I The Committee observe that reference is made in the letter of
Mr. Justice Gray to a conventional boundary said to haA^e been agreed to and
acted upon near Sitka "—
It is a very vague way to refer to a territory to say "near Sitka."
I As the Government of Canada have never received any communication
of a Conventional boundary having been agreed upon, it may be assumed
that the local authorities, for mutual convenience, had adopted a line, but it
does not appear that any official communication was ever made to the
Government of Canada on the subject."
Then in November, 1876, there emerges the case, of Peter Martin, Avhich
went on for several years, and on which some reliance, I see, is placed on
behalf of the United States. NOAV, I do not know that it is in the least
necessary for me to follow in detail the case of Peter Martin through all its
vicissitudes. Peter Martin had been convicted at a court held in British
territory somewhere up the Stikine, in that region, and had been sentenced to
imprisonment. There could not be found a prison in the territory, and it Avas
necessary to take him down to the prison at Victoria. The only way there
Avas doAvn the Stikine, and in the course of the A^oyage they landed one day
for lunch on the bank of the river, and Peter Martin got a gun and violentlyassaulted a warder, and then he Avas tried for this fresh crime and sentenced
to another term of imprisonment.
The case AA^as taken up by the United
States' GoA-ernment, who said that the assault had been committed upon
United States' territory, and it formed a subject of very prolonged correspondence. It was reported upon, as appears from the documents m the
Appendix, by the Law Officers here, and the opinion Avas j expressed
as set out — there was a despatch expressing that opinion that
wherever the assault had been committed, Peter Martin had undoubtedly
been carried doAvn to undergo his imprisonment through Avaters which were
territorial Avaters of the Uniteel States on the Stikine, and a question whicti
was regarded as of very grave general importance in British Columbia arose
as to what the rights of navigation in the Stikine Avere under the treaty
of 1825, and under the subsequent Treaty of Washington ot lb/.I.
lhc
question was whether these rights were general or whether they were conimei
to navigation for purely commercial purposes, and whether they would extend
to taking a criminal down. Well, the opinion seems to have been entertained
We-that* these rights were cut ' down by -the Treaty of \\ asnmgtom
and it was recommended that Peter Martin should be surrendered to
the United States'Authorities, because anyhow the contention could not De
l
l
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tostifiecl
No : Power is-entitled to t a k e . a criminal t h r o n g the territory g
p^tifaed. m . r e t a i n i
h i m a f t e r w a r d s in custody..- The PoweipthrongI
^ e t e r r i t o r y ' a m a n has been taken is entitled to say that that man shall
be set at liberty :—
" Y o u have no right to take him in custody and to pass through oiu*
territory."
; WeU, Peter Martin was. given up.
Nothi y was said about it. I n
British Columbia they appeared to have objected o its being put upon that
that ground, because that might imperil the pos .on they were disposed to
assert Avifh regard to the navigation of the river. No reason Avas giA'-en, hiit
• Peter Martin was undoubtedly giA^en up.
NOAV, that is the outUne of the case of Peter Martin, and subject to any
indication I might receive from the Tribunal, I do not know that it is necessary to pursue it further in detail. A great deal of discussion arose as to the
importance of the case in itself, as having initiated, and very much accentuated, this discussion as to the boundary of the Stikine, and it led to the
• survey and Report of Mr. limiter. The case was put at the trial m a way to
which exception Avas taken by the United States. The J u d g e Would appear
to have told the jury it did not very much matter whether the assault was
committed'within British territory or not, as the boundary Avas undetermined,
and that you could not' have a failure of justice merely because.the precise
point of the boundary had not been ascertained. Well, I think there was I
great deal of common sense—if I may say so—in that Avay of handling the
case ; but the objection Avas taken—and I think, from a legal point of view,
most properly taken—to that way of settling the proposition of law ; hut in
the end, although Peter Martin Avas given up, there Avas no admission as to
the boundary. I submit that Avhat happened does not amount to any
admission which could be used against the British GoArernment as to the
i limitations at that point.
But Avhat this case did lead to Avas Mr. Hunter's survey. - NOAV, I have got all
' the despatches here, and am prepared to give the references.if desired, but I
apprehend the Tribunal reaUy do not desire it.
They are all coUeeted
conveniently in the British Case Appendix, beginning at p. 185 onwards, and
may be consulted as far as is necessary;
But what this case did lead to Avas the survey and report by Mr. Hunter,
Avhich Avas made in June, 1877, and is set out in the British. Case Appendix at
p. 226. Now, I have already commented upon that report. I have submitted
that although Mr. Hunter Avas no doubt a very qualified person, he was
instructed to make a strictly local survey, that he did not and could not make
the investigation necessary for tracing the mountains designated by the
Treaty, and that he naturally enough took the peaks to which his attention
Avas specifically directed, and he seems to have assumed from that that he had
found there a line of mountains.
Of course, Avhen the whole thing is IIOAV looked at as the Tribunal has
looked at it to-day, I invite them to say that Mr. Hunter AATas wrong in taking
a line of mountains so far up, that it does not ansAver the Treaty, that you
must come a great deal nearer to the sea, and that the provisional limitation
Avhich was then arrived at is not one to AAdiicli any great importance can he
attached in this inquiry. 'The conclusion Avas carefully guarded. At p. 242
of the Appendix to the British Case there Avili be found a despatch of the 20th
February 1878, from Mr. Evarts to Sir Edward Thornton, in which it is stated
that the line is accepted only provisionally, and without prejudice to any
rights :—
* J
" T h i s Government" (that is, the United States Government) "has no
objection to the temporary arrangement thus indicated, provided it he thus
understood, on toe.part of both .Governments-, that it is not to be construed as
affecting m any manner the rights under the Treaty to b e determined A »
ever a joint survey shall be made, whether - by a - formal Commission or by
officers detailed for the purpose of establishing a point as recently | |

315
[ W ^ É ^ ^ Pûyy p o i m c i l a 8' r eed to this, as appears from the Minute
of the 28th February on the same thing, and that is. the conclusion, and the
only conclusion, Avhich at that tmie Avas reached* upon this point
Now, that takes us doAvn to the year 1878. "
Mr. A Y L E S W O R T H : Of c<
overlooking the fact that Mr. Hu
States' Government.

;e, Mr. Attorney-General, you are
i-'s report Avas forwarded to the Uni ted

Sir ROBERT FINLAY : Oh, certainly, Sir.
Mr. AYLESWORTH : And that in this report he very distinctly states
the basis upon Avhich lie proceeded to be the general trend of the Coast.
Sir ROBERT FINLAY : I should perhaps apologize for not having
mentioned that point again on account of its great general importance. I
referred to it Avhen I was dealing AAdth the question of the general trend of
the coast, and I do most strongly rely upon that coupled with the many other
directions of a similar kind to Avhich I call attention. I have to apologize if
in my desire not unnecessarily to occupy time at this stage I pass over any
matters which are important in themselves.
The P R E S I D E N T : You did refer to it, Mr. Attorney, and I think you
also pointed out that the instructions, or rather the action of the American
surveyors, Avas, you suggest, in accordance Avith the same vieAv that they Avere
only surveying at the distance that you have described. You pointed "it out
on the last occasion.
Sir ROBERT FINLAY : Of course in referring in this general AVUV to
Mr. Hunter's survey and to the communication of the : e s u l t o f ' i t and to'the
report itself to the United States, I desired to recall in that compendious way
to the attention of the Tribunal all that appears 1 *om looking at those
documents by the light of the points Avhich I also have the honour to make to
the Tribunal to which these documents are appUcable.
Mr. AYLESWORTH : I merely mention it because it was, I think, the
earliest instance that I recoUect of either Government intimating to the other
its vieAV about the construction of the Treaty.
Sir ROBERT FINLAY : It is a very important point, and I rely upon it
most strongly. *Now, from 1878, Avhen these incidents are closed, Ave pass on
to April, 188-1, when there is a very important despatch of that' date from
Mr. DaU, of the United States' Geodetic Survey, to Mr. Dawson, of the
Geological Survey in Canada. He says t h i s - - I am reading at p. 248 of the
Appendix to the British Case :—
I The matter of the boundary should be stirred up. The language of the
Treaty of 1825 is so indefinite, that Avere the region included for any cause to
become suddenly of evident value, or if any serious international question Avere
to arise regarding jurisdiction, there .would be no means of settling it by the
Treaty. There being no natural boundary and the continuous range of mountains parallel to the. coast shown on Vancouver's charts, like a long caterpillar,
haAdng no existence as such, the United States Avould undoubtedly wish to
fallback on the 'line parallel to the Avindings of the coast, and Avhich shaU
never exceed the distance of 10 marine leagues therefrom ' of the Treaty. It
would, of course, be impracticable to trace any such Avincling Une over that
' sea of mountains.'
j I should think that the bottom of the nearest valley paraUel to the
coast might perhaps be traced and its stream form a natural boundary ; even
then-it Avo.uldUe-.dinicult.to" determine' the line between tone vaUey.and.--the
next "Before the questi l 6u has attained any importance, it should be reterred
to -a. commué:.of-geographers^ a. ..survey should be made,- and .a n ç w h r e a t y

should be made'stating -determinable boundaries. Perhaps at, sometime
you
[1060]
'
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may be able to set the baU in motion on your side, and it Avould be only
matter of time when it would follow here."

a

There Mr. DaU takes up the position that it is impossible under the
Treaty, or very nearly impossible under the Treaty, to trace the line of
boundary, and suggests a neAv and conventional Ime.
Then, on the 20th November, 1885, later m the same year, there
follows that despatch of Mr.. Bayard to Mr. Phelps to which 1 have made
repeated reference, and of which all the material parts have been read
already. My point at present is that Mr. Bayard there takes up the same
•position that Mr. Bayard indicated in the letter I have just been reading He
says in effect that the Treaty line is impossible, and he quotes Mr. Dall m
support of that position. : He says you cannot ascertain the Treaty line ; that
is the result of Mr. Bayard's despatch of the 20th November, and
it suggests that there should be an arrangement, making m effect a
new Treaty, and Mr. Phelps Avrites to Lord Salisbury m the same sense,
and Mr. Phelps' letter is acknowledged by Lord Salisbury—a mere acknowledgment. The proposal for a Commission which Mr. Phelps had made was
communicated to Canada and appears to have been approved in principle,
and on p. 92 of the United States' Counter-Case Appendix there is a
reference to a Presidential message to Congress Avhich seems to have been
sent suggesting the preliminary survey. The Message itself we have not got
so far ass I am aware. The Message itself is not among the documents
printed in the Case, but I have got the Message here, and wiU presently refer
to it. The reference to it is in a letter from Sir Lionel West to Mr. Bayard,
dated the 3rd April, 1886, which is at the top of p . 92 of the United States'
Counter-Case Appendix, Avhere this is said :—
" With reference to the memorandum Avhich. I had the honour to hand to
you on the 19th ultimo, expressing the general agreement of the Dominion
Government to a preliminary suiwey of the Alaska boundary, such as Avas
suggested in the President's message to Congress, I have now the honour to
inform you that Her Majesty's Government agree in principle to this
]>reliminary investigation of the boundary, but that such agreement must
not be understood necessarily to imply the appointment of a Joint
Commission."
I am told it was a mistake when I said we had this message ; we had not
got it. It is a subsequent Message Ave have got in a separate form. It is
noAvhere set out in the documents, and for my present purposes it is quite
enough that Ave have got that document shoAving what this Message was.
Then on p. 93, the next page of the American Counter-Case Appendix
there will be found a Memorandum left with Mr. Bayard on this subject.
Mr. Bayard writes to Mr. Phelps saying :—I With reference to re vious correspondence on the subject of the Alaska
boundary question, I transmit to you hereAvith, for the files of your Legation,
a copy of a Memorandum in reference to the matter, Avhich Avas left at this
Department on the 19 th. ultimo by Sir Lionel West.
(Signed)

| ' Alaska

T. F . BAYARD."

Boundary.

| ; Mr Phelps's proposal was for the appointment of a Joint Commission.
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Then in 1887, that is next year, Lord Salisbury Avrites to Sir Lionel
West the despatch of the 20th August, 1887, which is on p . 256 of the
British Case, calling attention to Lieutenant Schwatka's expedition and he
says :—
" It wiU also be seen, on referring to pp. 20 and 47 of the Report, that
Lieutenant Schwatka _ has indicated two points, viz., Perrier's Pass,' and
140 degrees Avest longitude, which he has determined as defining the 'international boundary.
" Her Majesty's Goyerinnent, as you are aware, have agreed in principle
to take part in a preUminary investigation of the Alaska Boundary Question,
but they are not prepared to admit that the points referred to by Lieutenant
Schwatka in any Avay fix where the line should be drawn.
" H e r Majesty's Government have no desire at the present moment to
raise any discussion in regard to the question of the boundary betAveen
Alaska and British Columbia ; but in order that it may not be prejudiced
hereafter by absence of remark on their part on the points alluded to above, I
request that you will in a friendly manner call Mr. Bayard's attention to the
observations contained in this despatch."
Then there foUows next year that most important correspondence
between Mr. Dawson and Sir Charles Tupper and Mr. DaU and Mr. Bayard,
Avhich is reproduced in the Message of the President which we have got here,
and which is of very great importance.
Now, there are just two of those despatches to which I desire to recaU
the attention of the Tribunal. The dates of these documents and 'the interviews relating to them are as foUoAvs : On the 3rd January, 1888, Mr. DaU
Avrites to Mr. Moore, the Assistant Secretary of State at Washington, setting
forth that in his opinion the Treaty boundary is impossible. That is the
effect of it. The document is set out at p . 258 of the British Case Appendix,
and the way he puts it is this :—
I It has seemed to me that the necessities of the case, either Avith or
without a Treaty, Avould be weU met by a plan embodying* the foUoAving
ideas, it being perfectly weU knoAvn that the boundary specified in the existing
Treaty was formulated on a mistaken assumption as to facts, and is impossible
to determine by survey."
WeU, I submit that when there is a more complete knowledge of the
facts Mr. DaU then possessed, it is found there is no impossibiUty at all
about it.
Then on 7th February, 1888, Mr. Dawson -writes to Sir Charles Tupper
a despatch which appears on p. 259 of the British Case Appendix, which sets
out the British contention as clearly as can be, and inasmuch as the whole
efficacy of the acts of possession reUed on by the United States, as I submit,
depends upon whether or not their assertion is correct that' they had not notice
until 1898 of the British claim to the heads of the inlets, I must ask permis^
sion to read one or two passages from this document.
The PRESIDENT : I n the year 1888 ?
Sir ROBERT FINLAY : Yes.
this :—

On p. 2G0 of the Appendix he says

§ It was, no doubt, in consequence of the distinctly conventional mode of
representation of the mountains on Vancouver's charts, and the necessary
inference that they did not accurately represent the fects, that the limiting
clause Avas inserted in the Convention.
I Such a Une as that, which it is beUeved Avas intended, is by no means
impossible of survey, nor should it even be very difficult to define, as toe
summits of the mountains are, as a matter of fact, found to be everywhere
risible from the coast, and are probably at an average distance of considerably
leës than-5 mites from i t
.
, , , ,-,
" I n respect to the important question as to what is intended-oy tne

Sir R. Finlay. '
„ . — „,.„
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expression la côte, Major-General D. R. Cameron's views, a s s e s s e d * in a
report on this point, may be substantiaUy adopted, as IOIIOAAS .

Sept. 23, 1903.

Then this is a statement of Major-General Cameron It is not marked as,
a quotation, but I think it is a c o t a t i o n , and it should be so m a r k e d It
begins after ( as foUows " in the middle of p. 260, and runs down to regulate
its breadth " on p. 261 :—
" I n the second clause of the IVth Article provision is made, for the
erase of the mountains being found at more than 10 marine leagues inland, and
it is there laid down that the measurements shaU be made, not from inlets,
but from the ocean. The Convention stipulates :—
" Que partout où la crête des montagnes, qui s'étendent dans une,
direction paraUèle à la côte . . . s e trouverait à la distance de plus de 10
lieues marines de l'océan . . . la limite . . . sera formée par une ligne
parallèle à la côte, et qui se pourra jamais en être éloignée que de 10 lieues
marines."
I The Avord ocean is whoUy inapplicable to inlets ; consequently the line,
whether marked by mountains or only by a survey line, has to be drawn
Avithout reference to inlets. Had it not been so clearly provided against by
express stipulation in the second clause of the IVth Article of the Convention
and by the accepted principles of international laAV, it might, in the case of
the absence of mountains, be argued that the lisière should be measured from
the sea-water's edge, wherever—in inlet or elsewhere—it outlined the
continent, and that this being* the coast - line where no mountains
exist within 10 leagues nearest to the coast. But as said above, inlets,
in either alternative, the occurrence or non-occurrence of mountains
Avithin 10 leagues, are not part of the coast-line determining the boundary.
None of the inlets between Portland Channel and the meridian of 141 degrees
of LA
rhaps
west longitude a
•ssible e:
idth )f ter
Canal, conseque: itly, Avith
Rthe coast assigned, under the Cc
it be
from any point within the mouthss of the Diets. All th
he
mouths of the inlets are as much t Tritori:
admitted international law, as thosei of a fresh-water' lake or stream would he
under analogous circumstances. As far as non-mountainous * country may
extend, but Avithin 10 marine leagues of the ocean, the inlets are in fact
included by the Convention within " la Usière de côte mentionnée ci-dessus
comme devant appartenir à la Russie." On the other hand, so much of these
inlets as happen to be in mountainous territory or beyond 10 marine leagues
from the ocean, together Avith the dry land about them, is assigned to Great
Britain as much as are rivers and lakes in the same regions. Nothing short
of an express stipulation to the contrary effect would, it is conceived,
serve to maintain.the proposition that inland waters in the "lisière de
côte" assigned to Russia were not part and parcel of that lisière.
But if they were reaUy part and parcel of the lisière itself, their
mere existence cannot possibly be a reasonable foundation for arguing
that they involve an increase of the breadth of the lisière of which they are
component parts. The limits of the lisière are by the Convention expressly
dependent on the relative positions of the ocean line and neighbouring mountain
Une. The only reference to inlets in the Convention (Article VII) is in a form
almost directly declaratory of assent to the doctrine of territorial authority
over them. If the sovereignty over inlets does not pass in accordance with
the doctrine that they are part and parcel of the surrounding territory, there
was no occasion for the reciprocal concession made in the V l l t h Article for
right to navigate these inlets. Regarded from this point of view, rivers and
inlets are identical. As reasonable, then, would it be to hold that under the
Convention the breadth of the lisière assigned to Russia is determined by the
head-waters of its rivers, as that the head-waters of its creeks and inlets
regulate its breadth. •
. n n i t o ? ^ 1 S U ^ ' S S ^ i t i s d m P ° s s i b l c to put more ^ e a r i y . ^ B r i t i s h
contention, and impossible to put if more forcibly. Then there took "place
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certain conferences between Mr. Dall and Dr. Dawson in the same month of
February, 1888. On the 11th February, Dr. Dawson Avrote to Sir Charles
Tupper, reporting the result of those conferences. The document is to be
found at p. 261. Hej proposes certain conventional lines. Reference has
been made before to this despatch, and I do not think it is necessary that I
should read it again, because whSb I am upon is showing how clearly it was
brought home to the United States in 1888 Avhat the contention of the British
Government as to the inlets UOAV is. Then, on the 13th February Mr. Dall
Avrites to Mr. Bayard, giving his report of the result. That document will be
found in the United States Counter-Case Appendix at p. 94. I had better
begin to read about the middle of p. 95. H e Avrites :—
" To arrive at a state of affairs by Avhich the above mutual concessions
should be • most easily managed (and Avaiving temporarily a construction
of the Treaty by Avhich General Cameron and others for Great Britain
have contended that the heads of the inlets are already British territory)
Dr. DaAvson is of the opinion that the best Avay is to so arrange a conventional
boundary line as to include some concessions by the United States on the
oast, and, if a qvid pro quo is thought necessary, he suggested a cession by
Great Britain to tl
of part of the interior, as, for instance, the
triangular region in I ntish territory south and Avest from the Upper Yukon,
and betiveen it and the present Alaskan boundary.
From this I felt
compelled to dissent," and so on. " Differences have been aUuded to, raised by
General Cameron in a construction of the details of. the Alaska Treaty Avhich
relate to the boundary. These relate not to those expressions in the Treaty
i have hitherto been considered as obscure, but to its most precise and
explicit wording. As, for instance, it would be claimed from his point of
view that the name Portland Channel in the Treaty does not mean Portland
Channel, but an entirely distinct series of Avaters, which construction Avould
add to Canada an area somewhat larger than the State of DelaAvare. He
Avould also regard the line parallel to the windings (" sinuosités ") of the coast
as a line which should disregard the windings of the coast, and, instead of
foUoAving the crest (' crête ') of the mountains should skip across the arms of
the sea when they are less than 6 miles Avide."
And then, we having these fundamental differences in the construction of
the Treaty, Dr. Dawson suggested two alternative methods of obtaining a
boundary line, and I need not go into them.
Then at the bottom of p. 96 he says :—
I But in regard to the Chilkoot Portage, where there is no navigable river,
and Avhich is now the most important'inland route, Dr. Dawson seemed to feel
than any plan not involving the possession of territory through to the sea by
Great Britain would be unacceptable ; while I felt equaUy confident that such
a cession is undesirable for the United States, and would not be likely to be
considered seriously by them."
Now, there is a note in that, p. 96, Avhich SIIOAVS that the vieAvs of General
Cameron, as contained in a copy of the letter to Sir C. Tupper, had been
furnished by Dr. Dawson to Mr. Dall, and here is the Message from the
' President of the United States relating to this correspondence. Here are the
documents: at p. 2 of the Message will be found the inclosures from
Mr. DaU to Dr. Moore, Mr. Dawson to Sir C. Tupper,_same to same, Mr. DaU
to Mr. Dawson. These are the documents I am referring to.
The PRESIDENT : I do not think, Mr. Attorney, for Avhat it is worth,
that anybody can dispute that after 1888 Mr. Dall, at any rate, knew, and
•other people also, AAdiat the claim Avas.
Sir ROBERT F I N L A Y : And here is the Message, and hero is the
map.
The PRESIDENT : So I gather.
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Sir ROBERT F I N L A Y : It is Map No 17 Dawson's Canadian map
No 87 showing conventional lines proposed by Canada It is No. l b , it is
^
l( ^ J j ^ j j ^ , , m a p N o . 8 7 , showing conventional ^ e s ^ o p o s e d
by Canada," and there is shown first a Une approximately foUowmg the
summits of mountains paraUel to the coast, running up near the coas crossing
the Taku Inlet, and crossing the Lynn Canal and G acier Bay ; then there I
conventional line No. 1, crossing the head of the Taku Inlet and the head of
the Lynn Canal; and then there is the line approximately as shown in the
United States' Coast Survey Map of Alaska No. 84. I hand m this Message
to the Tribunal.
(Volume handed in.)
The PRESIDENT : I should like to look at it, Mr. Attorney.
Sir ROBERT F I N L A Y : Well, I claim to have demolished the
assertion that it was not until 1898 that the United States had notice of the
claim to the head of the inlets by Great Britain. In the same year of 1888
there is a letter from Mr. Burgess to Sir J. Macdonald, dated June 19, at
p. 264 of the British Case Appendix. It relates to a rumour of an impending
Charter by Alaskan authorities to construct a trail from Lynn Canal over the
White Pass. This is said in that letter to be in violation _ of the AveU-based
contention that the heads of the inlets are British. Sir J.. Macdonald's
report on the above is sent to the British Foreign Office Avith a Memorandum
from General Cameron. The reference for that is pp. 264, 265, of the
British Case Appendix, and on the same page AviU be found a note from
Lord Salisbury to Sir Lionel West, dated 31st August, 1888, calling attention
to that point. He says :—
" I have to request that you wiU inform Mr. Bayard that this report has
reached Her Majesty's Government, and that it is presumed to be unfounded,
as the territory in question is part of Her Majesty's Dominions."
Then, on the 15th September, Mr. Bayard writes to Sir Lionel West a
despatch, Avhich is on p. 266 of the British Case Appendix, where he says
that—
g The rumour to Avhich you refer is, as stated by you, certainly vague
and indefinite, and has not come to the notice of this Department, AAdiich is
whoUy without information in regard to the granting of such a Charter
as you mention, or to the locality of the territory to which it is said to
apply"
Now, there again Ave have attention at once caUed to the disputed
boundary. On the 19th December, 1888, Mr. Dall writes to Mr. Bayard I
despatch Avhich is set out on p. 97 of the Appendix to the Counter-Case of
the United States. That letter enclosed a Memorandum on the Alaska
boundary by Mr. Dall—a very long Memorandum indeed—and a supplementary Memorandum on the views of General Cameron, as I submit in a
letter of Dr._ Dawson to Sir Charles Tupper, to Avhich I have already referred.
I do_ not think I need go through those documents ; they are of a controversial nature, but they supply further evidence, if that were wanted, of the
toll knowledge which the United States had at that time of the British claim.
On the 22nd December, 1890, there is a Presidential Message to Congress ;
that is the document which I have just been dealing with, and which I have
handed to your Lordship.
7T * + ° / Q W 2?ld D e c e m b e i \ 1 8 9 0 , there -was a memorandum left with the
United States Secretary of State, by the British Minister, with reference to
subjects proposed to be dealt with which were pending between the two
i. OAveis I M is m toe Appendix to the Counter-Case of the United States
to a Joint Commission. No. 7 L
u n tne Dto June, 1891 there is a letter to Mr. Blaine which I have already
r l r W Q C -. ™ n t ™ t 0 t h e , l a s t R e P ° r t o f t h e U ^ d States' Coast and
Geodetic Survey by Mr. Thorn, who Avas Mr. Mendenhall's predecessor, and he
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of the Alaska boundary by coincident or Joint Survey. It is to be " for the
ascertainment of the facts and data necessary for a permanent delimitation."
I have already read that document and caUed attention to its important proAusions. Then on that follow the instruction as to taking the general Une of
the coast, to which I have already referred in another connection. The
report itself follows on the 31st December, 1895, signed by Mr. Duffieid and
by Mr. King, and I venture again to remind the Tribunal of the fact that that
survey does not carry back the survey so far as the territory which is included
in "the line shoAving what the United States IIOAV claim. Then Ave pass on
from the Convention of 1892, and what Avas done under it, to the proposals, in
1898, for the appointment of Commissioners. The first despatch Avas the
23rd February, 1898, to which I refer, p. 291 of the British Case Appendix.
The PRESIDENT : Mr. Choate admits that there was knowledge in
1898, you see, Mr. Attorney.
Sir ROBERT FINLAY : Yes.
The PRESIDENT : We foUoAv your point about the earlier
Sir ROBERT FINLAY : Yes ; I think I may abridge this. Then there
are proposals as to a provisional line on the 18th April, 1898, and then Ave
come to the correspondence betAveen Lord Salisbury and Mr. Choate in 1899.
The despatches to Avhich. I am going to call attention—I am not going to read
them—in that correspondence are more particularly the despatch to Mr.
Choate on the 13th May, 1898, then to a letter from Lord Salisbury to Mr.
Choate on the 17th May, 1899, two letters from Mr. Choate to Lord Salisbury
of the 19th May and the 9th August in the same year of 1899 ; and, finally,
Lord Salisbury's despatch of the 14th October addressed to Mr. TOAVer, who
Avas in charge of the British Embassy at Washington. These are all to be
found in the United States' Counter-Case Appendix' beginning at p. 124.
Lord Salisbury proposes, on the 17th May, 1899, as a compromise, that an
arrangement should be made that " if Dyea and SkagAvay are found as the
result of the AAvard of the Arbitrators, to be within the territory of Great
Britain, both places wiU be and remain in the occupation and Avithin the territory of the United States. If Pyramid Harbour is found to be Avithin the
territory of the United States, it AviU be and remain Avithin the territory and
under the jurisdiction of Great Britain." Mr. Choate Avrites back saying that
the claim of the United States to Dyea and Skagway " Avas based upon the
obvious and impregnable ground that those settlements has been built and
established under the authority and within the jurisdiction of the United
States."
Then, in a despatch of the 9th August, he further makes the statement
which I have already quoted, that he had no notice till 1898 of the claim to
the head of the inlets. Lord Salisbury replies, in his despatch of October—
this is at p. 137, and it is the last quotation that I am going to make—and
he says :—
"They (Her Majesty's Government) do not, of course, admit that there
has been any such adverse possession by Avay either of exercise of jurisdiction
or of political control, and if the United States' citizens have settled recently
at the head of the Lynn Canal, they have done so m the full knowledge, as
given in the documents inclosed in President Cleveland's Message to Congress
of the 2nd March, 1889, that they Avere settling m disputed territory, and lier
Majesty's Government are unable to see any reason Avhy such settlement
should receive further or greater recognition and protection than toe United
States' Government considered should be accorded to British subjects wno
t a d settled in the area in dispute between this country and Venezuela.
2 U
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T respectfully submit that the answer .made by Lord Salisbury in that
^
^
^
•
a n d deprives of all weight for the purposes of
preLnt dTseussion by far the greater of the acts which are relied upon by the
U û i t

t w 1 " a v e completed the survey of the matters
^ P ^ W f l
to determine, and I will ask leave to be permitted very^brlefly to recapitulate
the result of the submissions I have been making to the l i t o u n a i .
Mr AYLESWORTH : One word before you leave this subject,
Mr Attorney. I would like to ask your view of the question, whether or not
there is any rule of international law which would be analogous, if I may s o
describe it to the Statute of Limitations as applied between individuals.
Suppose one nation is in occupation for a long period of years of a territory
which belongs to another—does there ever come a period when a Statute oi
Limitation would apply as distinguished from mere acquiescence or from
what may be deduced from the absence of objection on the part of the nation
whose territory was occupied ?
The PRESIDENT : Estoppel.

Sir ROBERT FINLAY : Of course, there is no positive rule to that
effect, but, in the absence of a Treaty, no doubt acts \ of that kind—of long
enjoyment—would'be regarded as being of very great importance. They have
heen referred to repeatedly in the case of boundary disputes. I think they
were notably referred to in the case of the Venezuela Arbitration also ; _
And in the Behring Sea Arbitration. Of course, there is no positive ffi
as to the length of time which constitutes such possession, unless it be established by the terms of the Treaty for arbitration as in some_ cases has been
done. I should not dispute for a moment that long possession Avould be an
element Avhich any arbitrator would most properly take into account in determining a dispute which, was open as between two Powers as to the ownership
of a territory, but Avhat I do submit is that all such considerations have been
excluded—and advisedly and properly excluded—by the terms of the Treaty of
Arbitration in the present case.
Here what the Tribunal has to do is to interpret the Treaty and to
answer any questions in accordance Avith the construction of the Treaty, and
these Acts are to be looked at—as is specified at the end of the I l l r d Articletor one purpose, and for one purpose only; —
" The Tribunal shall also take into consideration any action of the
several Governments, or of their respective representatives, preliminary or
subsequent to the conclusion of the said Treaties, so far as the same tends to
show the original-and effective understandings of the parties in respect to the
limits of their several territorial jurisdictions under and by virtue of the
proA-isions of the said Treaties."
Now, I submit as a proposition of international law that possession—and
even long^possession—as betAveen nations, would not of itself confer a title :
I mean if a territory is admittedly the territory of A, however long B had
been in possession, A would be entitled to turn him out and to assert jurisdiction I am speaking of two nations as A and B. But if there Avas a dispute
as to Avhose the territory was, then long possession would be a most material
element m endeavouring to determine which of the parties to the dispute was
in the right ; and it is from that point of vieAv—and from that point of
view only—that I submit possession ever can be looked at. There is not really
m international law anything which corresponds to the Statute of Limitations.
! I 0 U i e m "rternational law is that if the right to the territory is in dispute, then long possession is a matter to which the Tribunal which is to determine that dispute may very properly have regard. But any considerations of
that kind are really excluded by the terms of the Article to vriiich I have referred.
Here the questions are to be answered strictly according to the'Convention
n ° v ™ ? !* * i ' r e ^ y , o f 1 8 2 ' 5 - A s e r i e s of questions are propounded, and the
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can they be looked at, so that if I may formulate my answer to the question
Mr. Aylesworth has been good enough to put to me, I would say, first, that
there is no Statute of Limitation between nations which bars a right otherAvise
good. Secondly, in the absence of special stipulations where it is a question
of disputed territory you may very properly have regard to the fact of long
possession, but, thirdly, in the present case, all such considerations are put
out of view by the very language of the Treaty. You can look at these acts
only so far as they tend to _shoAv the effective understanding of the Parties
Avith regard to it. That being so, I submit that the moment it is established
that a dispute had been pending since 1872, and that as early as 1888 the
precise contention of Great Britain with regard to the heads of the inlets was
brought to the notice of the United States—as soon as those two facts are
established the value of the acts of possession, which occupy such a very
large space in the Argument of the United States, disappears for the purpose
of this Arbitration.
The PRESIDENT : Perhaps it might be convenient, and I just mention
it at present. I think you have put it quite correctly, Mr. Attorney ; but
Lord Hannen, in the Behring Sea Arbitration, expressed a clear opinion, in
the course of the Arbitration, that prescription, properly so-called, found no
place as between nations.
Sir ROBERT FINLAY : No.
The PRESIDENT : But he did point out that estoppel and acquiescence
might, of course, be important features.
Sir ROBERT FINLAY : Yes.
The PRESIDENT : And then, further, I think it appears in the course
of the argument that he thought prescription had no application Avhere the
question was the construction of a bargain or contract between two parties.
I only mention that because I believe you have stated the law—if I may say
so with respect—in concurrence with Lord Hannen's view and the vieAV there
laid down.
Sir ROBERT FINLAY : Now, to summarize the contentions on behalf
of the British Government. I take first our contention with regard to the
Portland Channel. NOAV, I submit that we have established that the Portland Channel is the channel contended for by the British Government, on the
foUoAving grounds :—
We haAre shovm that the narrative of Vancouver is clear and precise,
that as to the channel that he designated as the Portland Channel there is no
room whatever for doubt. Further, I submit that that narrative must have
been in A-ieAv of the negotiators when they Avere arranging this Treaty, that in
the first place there is an overwhelming probability that the great authority
on a question to which particular attention had been caUed by the Ukase of
the Russian Government Avas not overlooked, and that that is cUnched by a
series of references Avhich are to be found in the documents showing what
was passing as between the negotiators that can be accounted for only on the
assumption that that narrative. had been read and was Avell miderstood by
them. I A\dll not go through those references again ; I refer to them. This
view, I submit, is further confirmed by the charts. Vancouver's charts—so
far from detracting from the clearness of the indications of his narrative on
this point—I submit, when they are looked at, confirm them, and the other
maps then existing, which "may have been then before the negotiators, Avould,
I submit, taken as a whole, have led them to the same conclusion as to the
nomenclature of these two channels. The question is one simply of identity
of the inlet' designated by the Negotiators. It is not a question of whether it
is a navigable inhtt or One that is of such a character that ships--would seek to
traverse it- and all reference to the doctrine of thalweg, I submit, is absolutely
irrelevant for- the purposes of the present case...toFurther, in this "connection, I claim to have" established that there is no
[1060]
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foundation for the governing contention of the
' f ^ ^ É ^ S ^ m t
that the factor—and the determining factor—is the latitude ô 4 e d e f <f
Sept. 23,1903. 4 0 m i i m t e s n o r t h . I s u b m i t that whether you look at the h nguage of the
Treaty or at the language used by the negotiators before that ireaty Avas
arranged, it is perfectly clear that 54 degrees 40 minutes was not the governing
factor; that what they preferred to take as the governing factor was a line
drawn from one point to another, these tAvo points being the southern end of
Prince of Wales Island and the entrance to Portland Channel. 1 claim that it is
demonstrated that 54 degrees 40 minutes could not have been in the view of
the neo-otiators by the fact that • in Vancouver s narrative that latitude
-indicates a point below Observatory Inlet, altogether to the south of Point
Maskelyne and on the mainland, so that the latitude 54 degrees 40 minutes, as
it appears in Vancouver's narrative, and accordingtohis charts, would involve
the assumption that the negotiators were making, not lor the mouth of
Portland Channel from the southern point of Prince of Wates Island, but for
a point on the mainland to the south of Point Maskelyne, which forms the
eastern boundary of Observatory Inlet.
, , ^ T
The United States' Treaty on this point, instead oi affording a guide,
affords a contrast. That adopted in terms the latitude 54 degrees 40 minutes.
With the Treaty before them and under their eyes, in despatches, in one case
Avritten on the very day on which that Treaty [ was signed, a different
designation is adoptedforthe purposes of the British Treaty, and for very
good reasons, because Russia was settling with Great Britain,_ the adjoiningPower, the limitsforterritorial purposes. She was not arranging, as she was
with the United States, which had in view- trade and settlements for trade
purposes. If any latitude could be regarded as governing these negotiations
it was not 55 degrees 40 minutes, but 55 degrees latitude north—the latitude
mentioned in the Ukase of 1799 to which reference has so often been made.
And that latitude 55 degrees Avas departed from for one purpose, and for
orue purpose only—to give the southern extremity and the Avhole of the
southern extremity of Prince of Wales Island to Russia.
The same conclusion Avith regard to the Portland Channel is reached, I
submit, if you look at the subsequent action. The Island of Tongass is
situate immediately to the north of what we say is the entrance to the
Portland Channel. We find i n 1835 the Russian-American Company
speaking of Tongass as being on the frontier of our Straits. A fort was
erected there in 1867.
General Thomas reports to the United States in 1869 that that fort at
Tongass is on the boundary ; and the Education Department in 1898 referred
to Tongass as being at the extreme south-east of Alaska. The lease of 1839,
when rightly read, I submit, contains not a Avord that is inconsistent with this
view. And as regards the store-houses which Avere put up by the Uniteel
States in 1898, I submit that the ceremonial Avhich attended the erection of
those store-houses is inconsistent Avith the idea that there had been a previous
possession. It is the same, ceremonial as would attend taking possession for
the first time. It Avas m a date Avhen the controversy had been going on
betAveen the two ce un 'riesformany years, and I submit that to the erection of
these store-houses no weight whatever can be attached.
As regards the evidence of the subsequent maps on this point, it is, of
course, of very inferior value to the considerations to which I have been
referring, but whatever be the worth of maps on such a point I can claim that
the balance of testimony is in favour of the British Case.
; On the other parts of the Case, those which relate to Questions 5 to 7,1
claim to have established that the coast referred to in Article I I I is the general
trend of the coast, and that is shown by the instructions to General Hunter
and his report communicated to the United States' Government, that it is
shown by the instructions that were given for the* subsequent survey under
he Convention of 1892 by the United States' authorities as weU as by the
Canadian authorises, and by the broad fact that the survey which was made
J t ?
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trend, for this simple reason, that in the course of the negotiations it
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contemplated that instead of having mountains as a boundar
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throughout the Avhole extent of the lisière a boundary to be" des!
ed I
line drawn at 10 marine leagues distance and paraUel to the coast
you do not Avant mathematical accuracy in a paraUel, but yon want to have
such a line of coast as in the ordinary understanding of people wiU enable
you to draAv a line in the same direction, and that is absolutely and physicaUv
impossible if the line of coast is to include long and narrow peninsulas and
long and deep inlets. \ I claim that that conclusion is corroborated by the use
of the Avord " ocean " in Article IV, which evidently denotes the same line.
That term, I submit, would not have been appUed if they had been contemplating the heads of the inlets. For these reasons I ask the Tribunal, in
ansAvering question 6 to say that the distance is to be measured, Avherever the
question arises, from the general Une of the coast, and not from the heads of
the inlets.
I submit that the barrier for Avhich Russia Avas stipulating was a barrier
which is not interrupted by the crossing of the lisière by such inlets, even
though the heads of them belong to Great Britain, that by the doctrine of
territorial Avaters Russia acquires complete control over the lower part of such
inlets, that there is no interruption of continuity of territory under, the
sovereignty of Russia, that aU that Russia wanted was a point d'appui for her
settlements on the islands, and that the concession of the free navigation of
rivers by Great Britain down to the sea through the lisière shows that there Avas
nothing inconsistent with the Russian view in the admission of access by Great
Britain to the sea.
On the question of mountains which has to be dealt with under the
seventh head of the instructions to the Tribunal, it is contended on the other
side that there are no such mountains. I submit that it has been established
by an examination of the Treaty and the negotiations that such mountains
form the basis of the Treaty, that the negotiators throughout regarded the
existence of such mountains as lying at the very root of Avhat they were
about to do.
I submit that the mountains are not necessarily to be a chain at aU, that
' you satisfy the Treaty if you find that you can take an elevated line with a
higher point at varying distances along the coast and connected as shown in
those sections Avhich I have handed in to the Tribunal. I submit that the
negotiations shoAV most clearly that these mountains Avere to be near the sea
—so near the sea that the Russian negotiators apprehended that the base of
the mountains might coincide with the very edge of the Avater. Further, that
there is not one word, either in the negotiations or in the Treaty, to indicate
that you were to find out the dominant or the highest ridge. You are to find
out mountains answering to the description near the sea, and aU that ^ was
stipulated for by the Russians Avas " une simple lisière du continent."_ I
respectfully submit that the line which, has been suggested by Mr. King
satisfies aU these conditions, whether it is looked at by the Ught of the
contour map, tested in every particular by the contours Avhich the maps
indicate in very great detail, or whether it is examined by the Ught of
the sections which, have been drafted.
Of course, by the light of the
contours you bring the matter more out in relief.
With regard to the fifth question, which is as to whether it was the
intention of the Treaty and the negotiators that there should be Russian
territory interposed between British territory and the heads of the inlets, 1
submit to the Tribunal that that question must be ansAvered m the negative.
Wherever the line may fall it is to be drawn according to the instructions ot
the Treaty, but there is, neither in the Treaty itself n o r m the correspondence
which preceded it, nor in the interviews, any trace of such a governingprinciple as that Great Britain is to be cut off by a bit of land from the heads
the inlets. That question, I submit, must be answered in the negative, ana
the answer to that question is, of course, of very special importance as
affecting the Lynn Canal. I need not recapitulate the grounds which
have shown the great importance of that point to Canada, but I do submit that
when a Une of mountains is foUowed up to the south of the Lynn Uanai, as
soon as you arrive at a point which is 10 marine leagues from the general
line of the coast, that line must then, in virtue of the corrective principle which
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Article IV of the Treaty provides, be carried across at that point. ReUanoe is
placed on the maps of Vancouver, particularly Nos. 4 and 5 of the United
j ^ ^ , ^ ^ w h i c l l w e r e b e f o r e t h e n e g o t i a t o r s . I submit that w h e n f l - »
maps are compared it wiU be found that they vary in the most extraordinary
Avay, and that it is impossible to suppose that the negotiators pinned their
faith to these maps in such a Avay as would justify the I n b u n a l m, as itAvere,
incorporating them in the Treaty.
Reliance is placed on the part of" the United States on the subsequent
maps, which shoAV a boundary draAvn inland—not so far inland as the present
boundary claim, but stiU drawn inland. I submit that these maps are, on
such a point as this, of no authority—that they are all subject to the condition
expressed in the letterpress upon some of the maps, that the requirements of
the Treaty must be ascertained and carried out. They are evidently copied
the one from the other, and the worth of a map on such a point as the indication of a boundary must depend upon the question whether the person
engaged in preparing the map had the means of ascertaining the true
result to be got from the Treaty and the investigation of the country in
question.
The line shown, claimed on behalf of the United States, is, I submit,
destroyed on several grounds. One ground alone would, I submit, be fatal
to it, and that is the lease of 1839 to the Hudson's Bay Company, on which,
for another reason and in another part of the Case, the United States does
rely. That lease, as I submit, estabUshes that a Une from Cape Spencer to
Cape Fairweather completely bisected the lisière ; but, according to the
present contention of the United States, it would do nothing of the kind.
With regard to subsequent action not affecting the lisière, I submit that
the course of the negotiations as to the disputed boundary, the full knowledge
which the United States possessed from 1872 onwards, that the boundary Avas
in dispute, the full knoAvledge that they possessed from 1888 omvards as to
the details of the British claim to the heads of the inlets, displaces any
inference that might be drawn from their acts, that those acts cannot affect
the construction of the Treaty, and cannot be taken to shoAv the " original and
effective understanding " of both parties to the Treaty of 1825 in the only
Avay lr, gitimate under the provisions of the Treaty of Arbitration.
I lave now arrived at the end of the task which I have had to discharge
in opening this Case. It has taken a great many days. I can only hope that
my apology AviU be the great mass of materials "with Avhich I have had to deal.
I am most deeply sensible of the importance of this Case. I know how the
eyes of toe people of the Dominion of Canada are fixed upon the proceedings
of this Tribunal. I realize what vast interests may be affected by its decision.
I trust that the Case of Canada wiU not suffer from any imperfection in the
Avay in which it has been presented, and I leave that Case with confidence in
the hands of the Tribunal.
The PRESIDENT : Mr. Attorney, no 'apologv of any kind was necessary
for the length of time you have occupied. We all desire to thank you for the
very able, lucid, and interesting argument that you have been good enough
to address to us, and Ave all feel that the careful and impartial examination
which you have made of aU these documents has been, and will be, not only
ot the greatest service to us, but will materially abridge and assist the labours
ot those who folloAV you.
Sir ROBERT FINLAY : I am extremely obliged to your Lordship.
The PRESIDENT : We wiU hear you when Ave return, Mi: Watson.

[Adjourned for a short time.] '

j

Mr. WATSON : With the permission of the Tribunal. In the year 1867
Russia asserted that she Avas the o-wner of a large portion of the North-Western
coast on America, and she defined her boundary line as beginning at 54 degrees
40 minutes running up Portland Channel to the 56th paraUel, and thence by
a line around the heads of all the bays and inlets to the 141st meridian and
she said that her title to this portion of property Avas proved in different ways
—First, that she had discovered it first in 1741. Second, that she had been in
the occupation of it,_ not that she sat doAvn upon, or built houses over it, but in
the occupation of it for purposes for Avhich it was fit to be occupied, ever
since the year, at least, of 1790. And then she shoAved—and here she
had the indisputable evidence that in 1799 the Emperor Paul of Russia had
asserted the exclusive OAvnership in Russia of all this North-Western coast
running from Behring Strait doAvn to the 55th degree—and that from that time
down until 1867, when Russia offered to sell, not a single nation of this earth
ever objected to that claim of title ; and not only that, but that the acts of
England and of Canada, who owned the territory bordering on the lisière of
Russia, had by the most unequivocal acts assented to and agreed to Avhere the
line of delimitation should be run upon the ground Avhenever the Governments
as between themselves set to w^ork to mark out and define that boundary.
And then, if the Tribunal please, she not only shoAved us that, but she
showed us that in 1825, after lengthy negotiations, Great Britain asserted that
Russia was the sole sovereign and the sole o-wner of this entire North-Western
coast doAvn at least to the 56th parallel, beginning on the islands at the 54th
parallel, running up to the 56th, and at least from the 56th parallel up around
the heads of the bays and inlets—that Russia was the sole OAvner of the same.
WeU, now, under the circumstances, Russia offering* to sell to the United
States this property, the Uuited States made a contract Avith her to buy it ;
and in that contract, which Avas signed on the 30th March, 1867, Russia
asserted that she Avas then in possession of the property, and that
she had been in possession of that property, as I have already said, for
a period of pretty nearly 100 years, and she agreed that she Avould
com-ey to the United States, fully and unincumbered by any reservations,
privileges, franchises, grants, or possessions by any companies, whether
corporate or incorporate, Russian or any other, or by any parties except
merely private individual property OAvners, the AA-hole of this property.
In
other words—to use the nomenclature of the English laAV—she agreed to
giA-e us a fee simple title, Avithout any incumbrances of any kind.
Now, it was true—and Russia so said to us—that this line of demarcation
as between her possessions and the possessions of Great Britain, had never
been defined upon the ground by marks and boundaries.
It never had been surveyed. The stones or posts to indicate the
different stations of the line had never been driven or erected there. But
she also said that as to that Eastern line there could be no question about
Avhere it Avas to be delimitated on the ground, because she and England both
had agreed that it should run around the heads of aU the bays and inlets
from the 56th paraUel up to the 141st meridian.
Well, a contract to
purchase Avas signed, and, under our Constitution, that contract had to be
referred to the Senate, because without the ratification and apprcwal of the
Senate the Contract was not binding ; and • so to the Senate the contract of
purchase Avent.
And now I ask the Tribunal to notice the caution and care which the
United States exercised in completing this contract to purchase. Mr. Charles
Sumner, who was then the Senator from Massachusetts, Avas requested by the
Executive Department to make a thorough investigation of the facts connected
with this title, and to report on them to the Senate. And he did so—and in
the most elaborate argument and statement of facts, Avhich is referred to in
our Case, he presented the salient facts not only of the topography of the
country, but of the title of Russia to this property.
Not only did Mr. Sumner do that, but other members of the Senate went
into the question of the examination of the title. And noAv consider just tor
a moment, so far as this Eastern boundary line is concerned, Avhat the
evidence was that Russia had to offer and that Ave had to investigate, as to
where the line should run as between the Russian and the British possessions. Should it run, as England now claims, across the heads ot the bays

Mr. Vfotson.
Sept. 23,1903

328

nlets in two, or should it run around the heads of
Mr. Watson. and inlets, dividing the i<r to Russia a continuous fringe or strip of territory
the bays and inlets, giv:
Sept. 23, 1903. as between the parallel a id the meridian and the sea?
WeU, in the first pis ;e Ave took up the Treaty, and we read the words of
the Treaty. And then | e'remembered that, in addition to the Treaty, there
is no more pregnant rule in reference to the construction and determination of
boundaries than to find out what the parties to the Treaty or contract had
If you once determine how the parties to the
h a v e c a r r i e d il
contract h a ^ c w n p l e t e d H H 8 ^
°' u t ' t h e r e i s n o m o r e
suggestive and no more conclusive mode of determining the meaning whicl
id
so these
these _|gentlemen
the parties had in the making of the Treaty itself, And so
that Russia claimed
of the Senate Avent to the maps to determine what it was that Jtussi
id had agreed that
under this Treaty of 1825, and what it was that Engla-^
Russia Avas entitled to receive.
I
of the
the
Now, Avhat did they find ? I turn in the first place t o Alap No. 11 of
found
American Atlas, and I ask the attention of the Tribunal to the line
upon that map. I could read that Russian, but I AviU not, and I merem
that the boundary as found there defines the limits between the Britisl
[
fact that
the Russian possessions, and I ask the attention of the Tribunr 11 «to>the
beginning at the head of Portland Inlet, and running around s itil it comes to
rked boundary
Mount St. EUas at the 141st meridian, is a plainly defined, weU-n
Une, and the significance of that boundary line Ues in two things
First, it goes around the heads of all the bays and _ inlets—tin
of the
Second, it goes around the heads of the bays and inlets irresj
mountains. Now Avhy ?
Because under the construction of the Treaty which Russia had, she
that that is exactly where the boundary-line went, mountains or nomouu
as the future might determine. And that was an official map issued by R
in 1826. Now, notwithstanding the critical manner in which this mlap is
regarded by our friends on the other side, may I not press upon the
and am I not entitled to press upon this Tribunal the fact that this boundaryline indicates Russia's construction of this Treaty, and the fact that she
regarded it as establishing that her line ran around the heads of aU the bays
and inlets as bet
he
mm the possessions of Great Britain,
And it is ent
to how far this boundary-line is from the coast,
ateri:
and it is enti
to whether this boundary-line is exactly located
ate
where it shoi
i leagues. The cogency of this boundary-line
is that it run
: the head; of all the bays and inlets, and appeals directly
to the T •ibunal A n they coi e to answer Question 5.
Well that is the first evj ence that Ave found ; and we found that that
was on tl official map of Rui ia ; that it had been asserted and re-asserted
from 1826 down to 1867 ; and the Tribunal will notice that this
lade when the recol •ction of these negotiations and of this Treaty .
ap
s to
i the parties.
And then that map was followed by a map issued by Arrowsmith in 1833
—Map No. 12 of the Un ted States' Atlas- -in which he said that it Avas a map
exhibiting aU the new discoveries in the interior parts of North America,
inscribed by permission to the Honourable Governor and Company of Adventutors trading in the Hu ison's Bay, in testimony of their liberal communications—and so fortl
heir obedient servants ; and that Avas the Arrowsmith
Map—and going to that map, and comparing it Avith the Russian Map, Ave
lound that the line of demarcation, as running from the 56th paraUel up to
the 141st meridian, ran outside of and included aU the bays and inlets just
exactly as the Russian Map had.,
J
J
And also if the Tribunal vrill notice, it significally indicated Avhere
tl: boundary-line was to be, irrespective of the question as to whethejin
tuture the particular chain of mountains to which the Treaty referred
r that neighbourhood Avithin 10 marine leagues of the
did
An right on the face of that map Mr. Arrowsmith
print s d p j •acticaUy th
Vth Article of the Treaty between Great Britain
and l-tossi a ; and he
icated where, so far as he was concerned, and those
for AAdiom he dreAv tl
inap; this Eastern boundary betAveen the possessions
ot R ussia and Grea •ritam from the head of the 56th parallel to the
141st mei idian AA*OU] •un. And then among a wealth of maps which

showed the same thing, AVO come to a Canadian map—No. 17 of the United
Mr. Watson.
States'Atlas—and it was said to be compiled from the latest and most
approved historical observations and authorities and recent surveys by Sept. 23, 1903.
Bouchette, who was the Deputy-Surveyor-General of LoAver Canada ; and the
map is dated 1853. And here again—the same as in the Arrowsmith Map of
1833—we find that this Eastern line of boundary ran outside of and included
aU the bays and inlets.
And, turning then to another map—No. 35—which is called the House of
Commons Map, we come to a most significant bit of evidence in reference to
the location of this Eastern Une, and that was a map prepared for the Hudson's
Bay Company, and published by the authority of the House of Commons, in
Avhich this Eastern boundary Une again ran outside of, and around, aU the
hays and inlets between the 56th parallel and the 141st meridian.
From these different maps Mr. Smnner had prepared a map for the Senate ;
and if the Tribunal wiU turn to Map No. 24 of the United States Atlas, they
wiU find the Sumner Map presented by .Mr. Sumner to the Senate, and
afterwards pubUshed by the authority of the United States in 1867 ; and
there again you find this eastern boundary line drawn around the heads
of the bays and inlets, the same as in the Russian map and the same as
in the English map. It is entirely immaterial, if the Tribunal please, what
the exact location of that boundary Une, so far as this matter is concerned,
except on the qustion of, " Was it intended to run around the heads of the
hays or inlets ? "—not necessarily the distance that it might run from the
heads of the bays and inlets, but, " Was it a boundary Une intended to run
around the heads of the bays tond inlets ? " giving to Russia the continuous
fringe, and excluding Great Britain from the access to these bays and inlets,
except by the rivers that might flow through the lisière into the Pacific
Ocean.
Now, with this evidence before them the Senate confirmed this contract
to purchase. I do not go into aU the details of all the other maps, because
the events in this case subsequent to 1826 do not fall within my province, and
I am merely giving this sUght outline in order to approach, as I think, in an
inteUigent manner, and with the proper atmosphere around the case, the
discussion of the questions submitted to you. Well, the Senate confirmed, as
1 say, this contract to purchase, and that confirmation was made on the
28th May, 1867. Now notice, if the Tribunal please, what that contract to
purchase included.
It included this provision, that the United States Avere not to pay one
doUar of the purchase money until some eight months after the confirmation
by the Senate of the Treaty ; and so you see that this Treaty, being confirmed
in May, 1867, the money was not payable until the next January. And then,
on the 20th June, 1867, the President of the United States issued his
proclamation reciting this Treaty, and proclaiming it to be a law of the United
States.
WeU, if England and Canada, our neighbours across the border, did not
know of this purchase of ours prior to June, 1867—which is quite a Aaolent
presumption—but if they did not knoAv of it until then, they certainly knew
of it in June, 1867, and they knew that Ave Avere buying under Russia's
assertion of undoubted OAvnership in accordance with the lines on the Russian
and the English maps, and that we were not bound under the Treaty to pay
a cent of the consideration until eight months after its confirmation.
Now if ever, I submit, then, if ever, in aU good faith Canada j and
England were bound to speak. If it Avas true that we were buying territory
belonging to England, believing that Russia Avas the o-wner of the same, then
was the time when England and Canada should have said | We claim the
heads of these bays and inlets." Not one word from either Canada or
England. Not an objection—not an intimation that there Avas any mistake
with reference to the Russian ownership of this property. England did not
then say :—" Oh ! the maps that have been issued by Mr. Arrowsmith, and
that Avere ' published by the authority of the House of Commons, do not
oind us as a nation, and there is something Avrong in reference to that
Eastern boundary line, and it should not run around the heads of the bays
and inlets."
[1060]
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Canada did not then say to us that their Deputy-Suiveyor, who
got out these maps for Canada, and ran this boundary Une around the heads
Sept. 23, 1903. of the bays and inlets, had no authority to bind Canada; but they both stood
by and allowed us to purchase without a single intimation on their part that
these maps Avere wrong, orr uthat
^«,u there
. — ~ Avas
— any doubt whatever that Russia,
_) of tern
as she claimed, had been the OAvner for nearly 100 years ot that
tory, including the heads of all these bays and inlets, t h e Jnited States I
lal
ways that
took possession of this property in October, 1867, m all the tor
pity. And it
one Sovereign nation takes possession of newly acqu
id
ou, with the
was a pubUc, open, undoubted assertion
ead of Lynn
» take possession riding up t o t
ships of the navy th
hich the United States acqu *d under this
Canal as part of the t<
Canada said nothing;
obi
Treaty. But even then we he rd
England said nothing ; the Hudson's Bay
npany, rith her men stiU within.
that lisière, and at least several of them at
head f Lynn Canal, they said
sr that Russia OAvned the
nothing about any dispute here oi\any do ibt whi
to the 141st meridian,
entire lisière running from this 56th j araUel
including aU the bays and inlets.
Well, again, there was a place of repentance for Canad )r for Great
Britain. We took possession in October ; we did not pay cent of the consideration money until January. Surely if either of these nations lought that there was
any doubt about our title—if they thought it was doubtf as to whether we had
a l i i d : n a part of our Navy
the he
ehti
up there and assert our sovereignty over it, and do i puMicly and openly
so that the world kneAV it—surely then was the time tin , something ought to
have been said to us Avith reference to the claims of ei tier Canada or Great
Britain. But again not a word—not one intimation rom either of these
nations as to any doubt or difficulty about this Russia . title so far as this
Eastern boundary Une was concerned. After 1867 the Uni 3d States entered into
possession, and s
property ever since.
3d i poss<
of all 1
I do not go int th de ils of wh
hi
ed aft. 1867. I say it is not
within n ' p r o
imongus. But I do
caU the
3 facts—that, beghining i n 186^
s, the United States
sh. -dl
asserted
all this propertyju
never had any doubt that she owned aU the inlets, never had any
hesitation in the Settlements that ran around the heads of the bays and
inlets ; and that this continued, at least without any intimation whatever
from either Canada or Great Britain until 1888—we say until 1898. It
is j true that perhaps the civil government or the naval gnvp.rnrnp.nt or the
military government in this neighbourhood by the United States was not as
perfect as it might have been, and it is also true that there was trouble with
reference to the natives. But judging the occupation and the control by the
United States of this territory by the way in which, for example, this great
nation of Great Britain controUed, in the first place, her occupations in Africa
and Australia, and other points, at least the United States asserted her
sovereignty equaUy weU, and graduaUy year by year she began to and enforced
the laAvs, not only as to her OAVU subjects who went in and settled within this
lisière, but also as to the Indian tribes that she compeUed one after the other
to submit to her.
There is not any question that long before 1888, wherever there was the
mouth of a river—wherever there were these inlets there is not any question
that emigration coming from the United States made different settlements
along the inlets and at the heads of the rivers ; and without stopping to go
into the detail m reference to them, I want to caU the Tribunal's attention
to the fact that m 1900, when our census was taken with reference to Alaska,
we had.20,000 citkens residing Avithin t h i s lisière, principaUy -along these
.-mlets,; half of which. are. UOAV- claimed-by= Great Britain. And UOAV comes an event Avhich, by a' person who was cynicaUy minded,
and wanted to -unfairly criticise, might be- taken ad-vantage of. There Avas an
enormous gold discovery m the Yukon in 1896; then was what was called
the great Klondike strike, and abundant streams of wealth poured forth.
how the natural inlet to and outlet from this gold region of the Yukon was I
Mr. Watson.
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up and doAvn the Lynn Canal to the Pacific Ocean. And no sooner had this
strike been made known, and had immigration tended towards the Elondike
and had the importance to Canada of an outlet by the Lynn Canal become
apparent, than the question Avas raised, we say for the first time, in 1898 in
any official way of Canada's rights to the heads of any of these inlets. I do
not mean that there were not discussions by individuals, but it was the first
time in any official Avay, that England claimed, and Canada claimed, that they
were the owners of the upper end of Lynn Canal, and were entitled
by reason of that matter to navigate those waters to the Pacific
Ocean. It is not correct to say that there was any active criticism
on the part of the United States Avith reference to this claim of Great
Britain and of Canada; but Avhat we did after this claim Avas made was this,
Ave went back to our evidences of title to see whether there was any question
about what Ave had acquired from Russia, and as to Avhat our rights were in
reference to those inlets. And we took up the Treaty again, and we took up
the maps, and we took up the correspondence ; and we went into it honestly,
desiring to determine what was right ; and the end of the investigation Avas'
that we became as assured as we were before that, undoubtedly, wherever that
line might be ultimately placed, as to the exact location as between the
Russian and the British possessions—undoubtedly it had to run around the
heads of all the -bays and inlets, and give all those bays and inlets to Russia
•and to the United States. And I do not stop here to go into the minutiae of
evidence to show what the acquiescence of Great Britain in this position Avas,
except to refer the Tribunal to one thing in connection with this boundary
line—and that, to me, is one of the most significant events that happened
after 1867, to determine where this eastern boundary should run as between
the Russian and the British possessions.
I refer in the first place to the British Appendix, p. 168, a despatch
from Sir Edward Thornton to the Earl of Granville, dated the 15th February,
1873.
There had been a discussion between Mr. Fish, who was then the
Secretary of State, and Earl GranviUe, with reference to the delimitation of this boundaiy-Une on the land, and actuaUy marking it by boundaries,
by stones or other monuments, so that there could be no doubt about it. And
in this letter—beginning about the middle of the page—he writes to Earl
GranviUe :—
I But the Department had expressed an opinion that, under the present
circumstances of the tAA^o countries, it would be quite sufficient to decide upon
some particular points, and the principal of these they suggested should be
the head of the Portland Canal, the points Avhere the boundary-line crosses the
Rivers Shoot, Stakeen, Taku, Iselcat (that is a mistake about Iselcat) and
Chelkaht, Mount St. EUas, and the points where the 141st degree of west
longitude crosses the Rivers Yukon and Porcupine."
That was the suggestion that was made b y Secretary Fish to Sir
Edward Thornton, and was communicated to the British Foreign Secretary.
Now, if you wiU turn to pp. 177 and 178 of the same book, you wiU find
the report of Mr. Dennis, the Surveyor-General of Canada, m reference to this
suggestion, and I would read from p. 177 as foUows, right down at the
bottom of the page :—
" The undersigned is of opinion that it is unnecessary at present (and it
may be for aU time) to incur the expense of determining and marking any
portion of the boundary under consideration other than at certain of the
points mentioned in the extract aUuded to in the despatch from Sir Edward
Thornton to the Earl of Granville, dated the 15th February, 1873, that is to
say :—(1) The head of the Portland Canal, or to the intersection of the same
M the 56th parallel of north latitude. (2) The crossing of the following
rivers on the Pacific coast by the said boundary, that is to say : the Kiveis
1
Shoot,' ' Stakeen,' ' Taku,' ' Isilcat,' and ' Chilkaht,' "
; .WiR thé'Tribunal look for just one moment at where these different rivers
are along which the Surveyor-General agreed" that this boundary-line .should
run ana where marks were to "bo set up ? Here are the rivers that run into
2 X
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this Chilkat Inlet h e r e - u p h e r e - u p
- 0 T ^ ^
across which this boundary was to run. Here was t h e other river tHat
^ ° f n J X Taku Inlet; here was the other river down there that was
lan into in. i j
» Burroueh's Bay, and every one of those rivers,
evTrv onTof t h o t poLts tulZ^Le/ov-General
agreed that it was the
S ^ ^ ^ ^ ^ k ^ u l d c a n y t h e boundary around the heads of all
I T b a y s and inlets ; and the line could not have been drawn otherwise, and
hat was in 1873 and 1874, after Ave had been m possession of this property
„
seven years and after the discussion between Secretory Fish and Sir
B a v a r d Thornton, with reference to marking ; UOAV, mmd, not merely marking
for conventional p u r p o s e s - n o t that but a b s o l u t e l y - a n d instead of running the
entire Une from the 56th parallel to the 141st meridian the proposition was, we
wiU mark it at just certain points. We wiU not run the entire line—it would
cost two or three million doUars to do it. I t is through an inhospitable
country—but we wiU mark certain weU-knoAvn features and we will define it
by monuments at those places—and here they are around the heads _ of the
bays and inlets. Certainly additional Ught came to Great Britain and
Canada after 1873 in reference to their OAvnership of some parts of these hays
and inlets and especially with reference to their ownership of any part of
Lynn Canal.
Mr. AYLESWORTH : Mr. Watson, could you teU me whether the ivord
Iselcat is a mistake or not ?
Mr. WATSON : I understand, Sir, that is a mistake.
Mr. AYLESWORTH : Is there any river which it does represent ?
Mr. WATSON : I understand not.
The PRESIDENT : Unless it was Chilkoot b y mistake ; it might he
that.
Mr. WATSON : Yes, Sir ; they may have supposed that it was a corruption
of the name Chilkoot.
The PRESIDENT : There is no name Chilkat ; for the purpose of your •
point one river is enough.
Mi\ WATSON : Yes, Sir. I am perfectly AviUing to assume, if you wiU
agree Avith me Avith reference to the effect of that, that there was no Iselcat.
Well, now at least you Avili aU go -with me thus far up, until this time there
Avas not any question about the fact that Ave owned aU the inlets
No one of
the Tribunal could doubt about that ; no one of the Tribunal could doubt that
England thought so ; Canada thought so ; Russia certainly thought so • and
vve paid our money on the faith of it in January, 1868. WeU, it is true, now,
that Ave are all influenced more or less by the temporary and financial
interests which surround us and sometimes that appeal to ourselves
individually and it is not much wonder that Canada thought that If this
treaty comd be construed so as to give her the head of Lynn Canal, that here
X ^ î a i r i 0 P f o r t u ^ V V g e t , s o n . e t M n g ^ h i c h would be of inestimable
1 H Hp^rl°11 ? % A t o th?eî0™}*
1 8 9 8 - t h e claim Avas first made by
s £ ^ i f °rfi t l l e J ° m t W Commissioners-Canada aUeged that
aild
Z ^ / t o p h p n l n / ^ n 1 ]3etwee?. I »
Great Britain did not p
here t h e ^ S l ^ n fho^T M I E
** i s n o t e x a c t 1 ^ c o r r e c t t o a^J
f
commi
of m a m e i s Inrf t ^ + .
™ t i o n s corrupt some kind
+ f f ? *""•} -° .
0U t l l e
u n t i l T t o e Atto -Uv P
i* * ? * ^
^
,
flood-gates were opened,

uuiii, as tne -cxttomey-tieneral whn nnonori +i-no An

•i

,

•r

.

«e W «ore than ? 1 * f t h 6 m S e ^ °* very able m e n / a n d »
.one BOMS more than I do to the ingenuity and the skill of the gUleffl»
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Avho have dissected this Treaty, and so placed this eastern Une along near the
sea until it is in entire disregard, as I think I can show you in a Uttle while
of the express provisions of the Treaty. Human passions were then aroused
on both sides of the boundary. The people in Canada thought—a o-reat
many of them, no doubt, honestly thought—that the United States^ her
large neighbour, was trying to take something she was not entitled to' and
a good many people on our side thought that it Avas most outrageous' that
after Ave had paid our money on the faith of Russia OAvning aU this property,
and Canada having stood by and aUowed us to purchase, that this claim
should now be made simply because there has been a strike of gold in the
Klondike.
Mr. AYLESWORTH : Mr. Watson, pardon my interrupting—it does not
affect your argument at aU—but do not overlook the fact that Canada as a
countiy had no interest whatever in the Pacific Ocean before 1871. Their
territory did not extend to the Pacific Ocean until 1871.
Mr. WATSON : No, Sir, except the right that Canada Avould have under
the Treaty of 1825 to navigate the rivers that flowed through the lisière to
the Pacific Ocean ; but am I not right, Sir, in saying that your Honour's
suggestion is directly in the line of what I say, Canada never did have or own
any of this ?
Mr. A Y L E S W O R T H : What I meant was that Canada as a country did
not extend to the sea until 1871.
Mr. WATSON : Yes, Sir, I admit that she did not, and she never thought
that she did extend to the sea until after this discussion arose.
Now, under these circumstances this Treaty of 1903 was made, and I
I think it speaks volumes of praise for the intelligence—yes, I may say, the
humanity and certainly the saneness of the Administrations of the United
States, of Great Britain and Canada also, that to this Tribunal there were presented certain saUent questions for you to answer which wiU define and
determine this dispute as between us. I have not made this recital and made
these comments to raise the question here of equitable estoppel as against
Great Britain and Canada, because I agree that is not submitted to you
under this Treaty ; but I have stated these facts because they constitute a
part, and a very important part, of the atmosphere of this Case, and if, as
I shaU attempt to persuade you, the effective understanding of Great
Britain and Russia was shoAvn by the acts that they did, then, if
I am correct in the statement that I have made, that the United States
purchased, Avith the knowledge of Great Britain and Canada, and
claimed in her purchase, as Great Britain and Canada knew, this eastern
line around the heads of the bays and inlets, then I am entitled—I am fairly
entitled—to the result that it showed in an unmistakable way the effective
understanding which Great Britain and Canada had, down at least until 1867,
as to where this eastern boundary-line should run, and it is persuasive
strongly of the result of the answer that this Court should give to the
fifth proposition as to whether it was intended that the original and effective
understanding of the Treaty was to run this line around the heads of the
bays and inlets. And may I not go just one step further, and am I not
fairly entitled in asking this ? It not only bears upon the effective understanding which relates back and sheds a Ught upon the original meaning
with which this Treaty was made, but am I not entitled to say that
we enter upon the discussion of this Case Avith this proposition plain ?-—
England and Canada did stand by and allow us to purchase ; they did, so far
as Ave were concerned, show that the effective understanding that they had ot
this eastern Une was the same that Russia had ; and is it not a logical and a
fair result to insist upon that neither Great Britain nor Canada can UOAV claim
m contravention of that Une unless they SIIOAV in a plain and unmistakable
manner that right on the face of the title we bought was notice, fair notice, ot
a disputed boundary betAveen these nations ?—right on the face of the title
was a fair notifce that-this eastern boundary* as between" Russia and England
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Mr. Watson. w a s i n dispute, and that England claimed they were running around the heads
a * ~ZT-i QOQ- of the bays and inlets.
.- *'•
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„
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x now come, defines the limits of your
jurisdiction and regulates your powers, and to some extent controls
the admission of evidence and the manner m Avhich you shall answer and
determine the questions submitted to you. And now let me see it 1 can from
out this Treaty select rule first. How are you to answer these questions ? _ I s
there any rule given ? WeU, the questions are m reference to the construction
of the Treaty of 1825. Now, how are you to answer those i Does the treaty
give any indication of Avhat you shall do, and what you shall take into consideration in the answer ?
;
In the first place, just read what the Treaty says m reference to
that. In the preface to the Treaty, on the first page (I read from the
manuscript copy that I have), it asserts that the two Powers are _ equally
desirous for a 'friendly and final adjustment of the differences Avhich exist
between them in reference to the true meaning and appUcation of certain
clauses of the Convention." You wiU notice there that the phrase is the true
meaning and appUcation of certain clauses of the Convention." And then if
you wiU go to Article III, you will find that the Treaty says, after the citation
from the British-Russian Treaty of 1825 :—
I The Tribunal shaU also take into consideration any action of the several
Governments or of their respective Representatives, preliminary or subsequent to the conclusion of said Treaties, so far as the same tends to show
the original and effective understanding of the Parties in respect to the limits
of their several territorial jurisdictions under and by virtue of the provisions
of said Treaties."
Do you notice the curious manner in which that proposition is stated ? It
is the S original and effective understanding," and I go back to the preface and
I find out that the words there are " the true meaning and application of " the
Treaty. What does the " effective understanding " mean ? Why, it is perfectly
obvious—the effect which the Parties understanding the Treaty gave to it
—the manner in which they carried it out—that is the " effective understanding."
It is nothing but the statement of the judge, who said,
" If you wiU teU me what the parties have done under a contract, I
AviU teU you what it means," and so if you get the effective understanding, that is the effect which the Parties gave to the Treaty themselves in defining and carrying it out, then beyond all question you have
a conclusive answer to the question as to what the original intentions
of the Parties were when the Treaty was drawn.
Here is this eastern
boundary-line in dispute between the United States and Great Britain.
Now, if Ave could prove to the satisfaction of each member of this
Tribunal that both Russia and Great Britain asserted that the boundaryline ran around the head of aU the bays and inlets—put that in evidence
that for over forty years after the Treaty Avas made, acted upon, aUowed
us to buy on the faith of it—if we could prove that to the satisfaction of the
Tribunal, and show them that even after we bought it Canada, who Avas
principally interested, merely wanted to indicate the boundaries around the
heads of the inlets—if we could prove that, is there a question in the mind of
any one that we did shoAv such an " effective understanding " that would
answer beyond aU peradventure the question Avhat the Treatv originally meant ?
It throws a volume of light, and construes and determines the meaning of
the .Treaty. Not m the sense that it contradicts the Treaty. I do not put it
m that Ught; I put it in the Ught that if, after you have gone through this
whole case, there is a doubt in your mind as to where the boundary line should
be drawn as between Great Britain and the United States—if that is so, then
it you find that both countries had this effective understanding by which they
delimited the line, you surely should answer in accordance with that effective
-understanding that the original meaning was undoubtedly Avhat the parties
effectoally showed it to be b y defining and carrying out the Treaty
.' ,
• And, now, what other provisions are there in this Treaty to which I desire
to.call. your attention ? L do caU your attention to Article IV-^to'tho W
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paragraph in it. Not that I want to comment upon it, but it is a very significant one. Article TV says that—
S Referring to Articles III, IV, and V of the said Treaty of 1825, the said
Tribunal shall answer "—and you not only " shaU answer," but you "shaU
decide "—" the foUoAving questions."
Your Honour -wiU notice they put the word " decide " there, after the
word " ansAver " ; ; so that the answer that wiU be given wiU be the answer
that decides definitely and accurately the questions that are put to you.
What provisions did this Treaty give in reference to the evidence that
you may consider ?—and here I want to caU attention to what struck me as a
most curious presentation of the view of Great Britain. In the Argument they
seem to think that the sole evidence that could be considered here at all
Avas the evidence which was immediately preUminary to and immediately
subsequent to the execution of this Treaty, and that Article III, when it
made that provision, barred out aU other evidence. That cannot be the construction of the Treaty, and certainly is not the construction of it. Let me
read it to you. I read now from Article II ; it is the fifth paragraph in that
Article :—
" E a c h party may present to the Tribunal aU pertinent evidence,
documentary, historical, geographical, or topographical, including maps and
charts in its possession or control and applicable to the rightful decisions of
the questions submitted, and if it appears to the Tribunal that there is
evidence pertinent to the case iu the possession of either party, and which
has not been produced, the Tribunal may, in its discretion, order the production of the same by the party having control thereof."
Now, you wiU notice that either side may produce "aU pertinent
evidence," that is, aU evidence that bears upon and is legitimately appUcable
to the questions that you have to decide—all of it, not merely part of it,
not merely the preliminary, not merely what happened aftenvards—all of it.
You certainly are entitled, as the old phrase is with reference to the AviU, you
certainly are entitled to aU the facts and circumstances, and you want to sit
doAvn in the seats of Mr. George Canning and Count NesseUode in 1824 and
1825, if you can, and surround yourselves just with the atmosphere that they
had, and just with the facts and the knowledge and the maps that they had,
and then see if there is a single question that is submitted to you now, that
admits of a reasonable doubt when you do that. The latter end of Article III
is that " t h e Tribunal shall also take into consideration," and I call your
attention to the marked feature of that ; it is not permissible ; it is not that
you " m a y " do it, as was given in the preceding part of Article II, but the
provision is that you " shall " d o it :—
I The Tribunal shall also take into consi delation any action of the several
Governments, or of their respective representatives, preliminary or subsequent
to the conclusion of the said Treaties, so far as the same tends to show the
original and effective understanding of the parties in respect to the limits of
their several territorial jurisdictions under and by virtue of the provisions of
said Treaties."
You notice just there it is made your duty to take into consideration any
action, either of the Governments or their representatives, which was either
preUminary or subsequent .to the conclusion of the said Treaties.- I do not
stop to discuss, because it is to me immaterial hoAy fa'r-'that .is a departure
from the old rule of evidence, that you are not entitled to introduce oral
evidence to vary a written contract. It is a pertinent provision in this Treaty
that you shaU do it ; you shaU read the Treaty, they say, in the light of those
things that were preUminary and the things that were subsequent, and whenever
our friends try to escape from those negotiations or from the subsequent acts,
they are trying to escape from the very things that this Treaty said that you
should take into consideration in answering these questions.
And now the Tribunal will notice in the first place either party may put

Mr. Watson.
Sept. 23, 1903.

336
in aU pertinent evidence, and in the second place that you should take
into account not only the preliminary but the subsequent acts oi the
Sept. 23, 1903. Governments or of the parties Avho represented t h e m
_
May I not just here say that it is perfectly obvious that it this Case was a
trial in court and the dispxite there Avas, as it is here, as to the application of
this Treaty to the ground, and the claim that there is a latent ambiguity
was made by Great Britain, then the familiar rule with reference to evidence
to be received in order to aid the Tribunal in arriving at the correct determination of the meaning of the Treaty would be in the foUowing language by
Mr. Greenleaf, and that is that you would take into consideration the surrounding circumstances, the situation of the parties, the relations to each other, and
to the subject matter of the agreement and the object and purpose of both
Parties in entering into the agreement as avowed at the time it is prepared and
executed. Such evidence furnishes light by which the Court is_ enabled to
discover the true meaning of the terms of the contract as the Parties used it.
That is from Greenleaf's evidence, section 286 and note. And I only stop to
comment on such a familiar rule by saying that the object of the Parties, of
both Parties in entering into the agreement thus stated, is most important to
be ascertained and determined in order to enable you to arrive at a correct
result.
This Treaty submits to you for decision only seven questions. You do
not have to run any Une. You do not have to draw any boundary. You do
not have to determine any question how much territory the United States gets
in her lisière. You have to do nothing but to answer the questions submitted
Avhich have been read to you, and which I wiU not re-read. It is merely to
your annoyance to repeat these things so often, but it is the answer to these
specific questions to Avhich the Treaty confines you, and so certain is that, and, •
therefore, so outside any consideration of the construction of this Treaty is a
large mass of the evidence that has been discussed, that the Treaty itself,
provides in Article VI that—
Mr. Watson.

I When the High Contracting Parties shaU have received the decision of
the Tribunal upon the questions submitted, as provided in the foregoing
Articles, which decision sh.aU be final and binding upon aU Parties, they will
at once appoint, each on its OAvn behalf, one or more scientific experts, who
shaU, with aU convenient speed, proceed together to lay doAvn the boundary
line in conformity with such decision."
In other words, the Question 5 which is submitted to you is virtuaUy—shall
this Eastern Une run around the heads of these bays and inlets ? If it shall,
Avhere exactly it is to be defined—where the boundary is to be put—exactly
-where it will be—is not a question for your determination. It is a question for
the experts on both sides in the future. The simple question submitted to you
by Question 5 is : Does it run around the heads of the bays and islets ? *
. T h e PRESIDENT : I entirely agree with you on aU the questions in that
view, except Question 7, but I think Question 7 does throw upon us the duty
of fixing certain points. I quite agree with you that we have not got to draw
toe fine, and I quite agree Avith your commentary as to our duty under
Questions-Ave will call it 5 and 6, but under Question 7 , 1 am afraid it is put
the moimtams
T
n! H
- a n d to that extent, of course, I suppose
weh have
goti toMfix M
the points.
Mr. WATSON : Your Lordship wiU pardon me Avhen I say that I intend
try to
tc persuade you that you do not have that duty to perfoim on that
to try
question.
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The PRESIDENT : You misunderstood
quite foUoAv that ; but, assuming that we have
should have to find certain mountains which

r. WATSON: I
nountains describ

I beg your pardon. I
to answer Question 7, we
Id be used by the experts

Article I I I

The P R E S I D E N T : Exist?
Mr. WATSON : Are they in that neighbourhood ?
The PRESIDENT : Yes.
Mr. WATSOX : Yes.

It is what, if any, I agree.

If those mountains are there, of course you Will

The PRESIDENT : Yes.
Mr. WATSON : But that mountain chain is not there. I think I can
persuade your Lordship hereafter that neither the Treaty nor your duties, nor
the obvious circumstances of the case,'would require you to wander among
000 mountains which line the coast from Portland Canal up to Lynn Inlet.
The PRESIDENT : I quite understood that, Mr. Watson ; you misunder-

Mr. WATSON : I beg your Lordship's pard
The PRESIDENT : Only because you said
in finding any part of the answer to Question

L not have to define

Mr. WATSON : I beg your Lordship's pardon, I was speaking more
especiaUy in reference to Question 5, and I think your criticism is perfectly

The PRESIDENT : I foUow you entirely, Mr. Watson.
Mr. WATSON : I shall try to persuade you that as a fact the question of
the selection of mountains is one that you AviU not have to determine, and I
Now what rules wiU you apply in the determination of the questions
which are submitted to you by the Treaty ? I do not stop to run over the
fânuUar rules. Of course, you AVILI take aU the words m the four corners ot
the Treaty, and. you wiU give to each word its fair meaning, and from them
all, in the light of the negotiations and of the preceding and the subsequent
acts, vou AviU arrive at a result. But let me just for one moment—because
of my Ar<
lap-ply
apply mem suosequ
quite
merely in the way of refreshing you, to some rules tJ
pertinent, and one of these rules is, as I understand it to be, a
•well settled and cardinal rule, and especiaUy AveR settled for the purposes
of this Case, where we are bound to take into'consideration negotiations
that if the negotiators have given to a Avord or phrase a certain definite
fixed meaning and you find afterwards that they put that word or phrase into
the Treaty itself then you wiU give to that word or phrase the meaning that
the negotiators gave to it unless the context of the Treaty plainly shows that
it was used in some other sense And that is true also of the words that are
-Wards used in other portions of the Treaty,yougive to them the.same meaning
2 Y
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the first and second paragraphs, unless the context
and the burden of proof in both these cases is on
t the word was subsequently used in a different sense

asserts t
as in th<
that I do think our friends on the other
there i
side have er ely overlooked and disregarded, and that is, you are not at
rd iu this Treaty or a single phrase. You
liberty to re
-is who piit each of these Avords in, and the
remember t l t it was tl
friends throAv out, are the words
phi
, you throw ou
nuch as the AA-ords they keep in,
and the hrases of the
tion
"of
the
Treaty you find that our friends
and th( fore if in the r ~
other side, in order to get to a certain result, have to disregard
pirn ses and words 'used in this Treaty, you wiU have no hesitation in saying
that i result so reached is Avrong.
knd so another rule. You always construe the agreement or the Treatyincidental
as to carry out the j oint intent of the parties, and you do not alloAV
aaking
circumstance to defeat and render void the action of the par
the Treaty, and especially in a Treaty of this kind between g
nations, the negotiations for which ran over three years. And en if you do
find in the reading of this Treaty any differences between the different
étions of the Treaty—the different Articles of it—you are to construe it so
as to reconcile them.
NOAV, begging your pardon for a reference to rules that are so familiar
that it might seem an affectation for me to recite them, and I confess to you
that I did it more to carry them along myself than I did it for any instruction
to your Lordship or to the other members of the Tribunal, let me come to the
question of the evidence in this case. And now, without going into very
much detail, because I AviU rely upon the Court, if I spare their time, not to
aUow me to be belaboured for not going into details, without going into
the details, let me see if I cannot outline the situation for this Court. Now
first, what was the trouble in 1821—what Avas the trouble ?
Secondly, hoAV did Great Britain and Russia try to solve the trouble ?
What Avas it they tried to do ?
- Third : What was it, in solving the trouble, that Great Britain wanted to
gain ? What was it that Russia wanted to gain ?
And, fourth : There you get your conclusion at once—the purpose for Avhich
this Treaty was drawn, the respective objects which the two Parties to it had,
and you throw a flood of light on this Treaty and, Avhen once thrown there,
you never can escape certain conclusions, and one of them is undoubtedly
that this Eastern line of demarcation runs around the heads of these bays and
inlets.
I turn now to the Ukase of 1799 issued by Russia, being a grant to the
Russian-American Company, and, your Honours—that is such a familiar
phrase with me ; you will pardon me for using it.
The PRESIDENT : It is a very proper phrase, Mr. Watson.
Mr. WATSON : I think it is very appropriate, Sir. That Ukase wiU he
found on p. 23 of the United States' Appendix, and I noticed that it wal considered significant to say that on the original Avas Avritten, in His Imperial
Majesty s own hand, " Be it thus," which
attention to its importance.
•That Ukase savs :—
A t .
^ S l
Z r l l
S T J

7 Ï A i f ; T 6 ?>f a . m e l F M G o d > ™V Paul the First, Emperor a*
f A 1
* ? ^ s i a s &c to the Russian-American Company und.
t T P t r 0 t e G t l 0 f h T ^ e b e n e f i t S a n d ad™»tages ^suiting to ou/Empii
™ * m g a n d t n i d m g C a m e d o n *W o u r % * ! Buhjecfs in the nortl

The

owards t
st. And it proceeds :—
" And alow
xists of America have attracted our imperial attention
and considerate
sretore, haying taken under our immediate protection
* company organised for the above-named purpose of carrying on hunting

339
and trading, we allow it to assume, the appeUation of 'Russian-American
Company, operating, under our highest.protection,' and for the purpose of
aiding the Company m its enterprises Ave allow the commanders of our had
and sea forces to e m p l o y said forces in the Company's aid if occasionit, Avhile
further relief and assistance of said Company, and
requn
having examined their rules and regulations we hereby declare it to be our
, highest Inipenal AVIII to grant to this Company for a period of tAventv vears
J
the following privileges."
You AviU notice, that this is emphasized twice, that it is a question of
huntmg and.trading that is particularly called to the attention of the Czar."
It continues :-^
" B y the right of discovery in past times by Russian navigators
of the north-eastern part of America, beginning from the 55th degree'
of north latitude and of the chain of islands extending from Kamchatka
to the north to America, and southward to Japan, and by right of possession
of the same by Russia, Are most graciously permit the Company to have
the use of all hunting-grounds and establishments now existing on the
Korth-Eastem Coast of America, from the above-mentioned 55th decree to
Behring Strait, and also on the Aleutian, Kurile, and other islands situated
in the north-eastern ocean."
• Your Honours will notice that here is an aA
by Russia that by
right of discovery, and also by right of possession of th
I which she
then had, all this North-Western Coast Behring Sea to the
degree, she
grants to the Russian-American Company the use of all hunting grounds and
estabUshments now existing on the North-Eastern Coast of America. That
is the North-Western Coast Ave are UOAV talking about.
That is, she
graciously permits the Company to have the use of aU the hunting grounds,
not parts, not merely those on the mainland, coast, or the general trend of the
coast, but of all the hunting grounds UOAV existing on the NorthEastern Coast of America. Not a part of that coast, not on a line drawn
Mowing the general trend of the coast and running across waters. It is
that Russia owns by discovery, she owns by possession the whole of this
North-Eastern Coast of America, and she grants to the RiissiamÀmèrican
Companv the use of aU the hunting grounds and establishments now existing
there. Could there be any broader or better defined assertion bv Russia of
her OAvnership of aU this North-Ea! u-ii Coast running doAvn to this 55th JatiAnd do
tude, this 55th paraUel, than this ; seition thai she makes here?
you not see that Russia, in makii this, asserts that it is all this XorthEastern Coast of America, it k
to he defined by artificial lines tc
t is the Avhole ast, and it is not only the Avhole coast, but it is
ist that is CO ected Avith the hunting grounds, and it is the
Lds in additior ) the Avaters that the right over is given to the
mntii
I wiU shoAV you i n ' a minute where those
Russian-American
npa
ind especiaUy the hunting grounds AAmere the
hunting grounds w
up aroun
al, up around Taku Inlet, up
Indians lived, up a
id the L;
the Portland Canal
Second, to make new
not only north of the 55th degree ot
eAV discoveries,
discov
north latitude, but further to the south. It is astonishing how at that time
all these great nations permitted all these different Companies to annex Avhatever territory they could conquer, and occupy.
It goes on :—
" To use and profit by everything* Avhich has been or shall be discovered
in those localities, on the surface, and in the interior of the earth, Avithout
competition from others."
Do vou notice how broad that is, what an undoubted assertion it is of
exclusive OAvnership when it savs that this Russian-American Company shall
take the use and profit of everything in those localities on the surface or m
the interior, Avithout competition from others ? " Without competition.
And
Russia grants that because she is the Sovereign and has the entire ownership and has the light to do so.
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Then 4th it says :—« We most graciously permit this Company to establish settlements' I
future times, wherever they are wanted, according to its. best knowledge and
DeUef and fortify them to insure the safety of the inhabitants and to send
ships to those shores with goods and hunters, without any obstacles on the.
part of the Government."
Please run down now, because the intervening paragraphs about shooting
animals and so forth are hardly pertinent here, to the 10th :—
! The exclusive right is-most graciously granted to the Company for I
period of twenty years to use and enjoy in the above-described^ extent of
country and islands, aU profits and advantages derived from hunting, trade,
industries, and discovery of new lands, prohibiting the enjoyment of these
profits and advantages not only to those who would wish to sail to those
countries on their own account, but to all former hunters and trappers Avho
have been engaged in this trade and have their vessels and furs at those
places, and other companies which may have been formed AviU not be aUowed
to continue their business unless they unite with the present Company Avitli
their free consent."
. There, again, the thing that is granted is the exclusive right of aU the
profits and aU the advantages derived from the hunting and the trade and
the industry of this entire North-Western Coast,.from Behring Sea down to
the 55th paraUel of latitude, and not only that, but the prohibition again, to
all other parties, that under no circumstances are they to be alloAved to
participate in this without the consent of the Russian-American Company.
And you AviU also please notice that there Russia is asserting in the
most unqualified terms her sovereignty, her exclusive OAvnership, and she.
is granting to the Russian-American Company, not the property itself, not.
the land, not the coast. She is granting the hunting privileges, the trading
privileges, the profits and advantages along that entire coast, and that only
for the period of-twenty years. Paragraph 11 says :—
I Under our highest protection, the Russian-American Company Avili have
full control over all -the above-mentioned localities, and exeicise judicial
poAvers in minor cases. The Company will also be permitted to use all local
facilities for fortifications in the defence of the country under their control
against foreign attacks. Only partners of the Company shaU be employed in
the administration of the new possessions in charge of the Company."
Now, that Ukase was certainly knoAvn to the Hudson's Bay Company. It
was certainly knoAvn in a general way to the nations of. the earth, and to
Great Britain. I do not mean by that to say that that Avas officiaUy communicated through the Foreign Office to Great Britain. I do not think it Avas.
There is no evidence of it, and, on the contrary, Baron de Poletica in one of
his letters to Count Nesselrode, saidthat'it Avas not communicated, but still the
fact is, that it was made public, and it is not denied, and Mr. Canning did not,
deny it m aUhis controversies with reference to this matter ; it is not denied that '
Russia did, m 1799, make this claim to the exclusive ownership of this entire
North-Western Coast, and she granted to one of her OAVU companies—the
Russian-American Company--the exclusive right to the hunting and to tlie
trade, and to all the profits—which, of
rse, would include the fishingalong these coasts. And I contrast ag
proposition, and shoAV that
she—Russia—is unquestionably here s p
the entire coast, wherever
the land meets the water. She does noi talk about the
-of the
general trend of the interior coast, the exterior coast, or the political coast.

\tt to. toini ° thf TStr°l
paraUel
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ê - Sea to the 55th

WeU the Russian-American Company started in under that Ukase to
of what I shall say hereafter, I Avant to call the attention of the Tribunal to.
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what it was that the Russian-American Comp
did in refer,
Mr. Watson.
» to this c
You see here {indicating map) aU along t l
islands—the
Sept.
28,1903.
of Wales Island, there is the Baranoff Island. NOAV,
)th£
illustration.
The Russian-American Company did undoubtedb
I
01
hereafter, have a number of posts up above the Alaski Per
1 thev
had a post down here on the main coast at Yakutat Bai
iy, that was estabUshed
in 1802, but I am not particular about that at prese
but what I am particular
about at present is this : there was their establishn
; Archangel, that existed
at the thne that this Treaty was made. Now pard<
just for one second, I
say that that did exist, and I think it did, there may" be some Uttle
troversy as to whether that was not established afterwards, but if it was,
it was iihrnediately after this Ukase of 1799 was issued. That being their
establishment on this island, the Indians Uved there—I caU them
Indians—more properly natives—around the heads of Lynn Canal, round the
heads of Taku Inlet, doAvn by the Stikine River, and along doAvn by the
Portland Canal. And you find that the names are the Chilkats—the Chilkoots
—but they lived aU along down here between these paraUels. What was this
Company estabUshed for ? _ This country w^as most valuable simply because
of the fur animals which inhabited it, and which the natives and which the
Russian-American Company hunted, and also of the fish. And what kind of
fur animals did they have ? Why they had all kinds. They had the water
animals,.those that lived up the Lynn Canal and the Taku Inlet, then, in
addition to that, they had such animals as the silver fox, and they had the bear,
and they had the different animals that lived on "the land, and then the RussianAmerican Company not only thus exploited, as I AviU show you presently
.Count Nesselrode said, this entire coast here, these entire inlets for the
purpose of hunting these fur animals, and fishing, and hunting also the silver
fox and those other animals that inhabited the land, but they also traded with
the natives for the pelts of these animals, and a very large part of the business
that was done by the Russian-American Company undoubtedly was the
trade with the natives who lived up around these canals and inlets. They
did not live along what is caUed the main coast, the general trend of
the coast, they Uved up the different inlets and up the Stikine River
and all along there ; and the animals that were hunted did not haunt the
main coast, or the general trend of the coast, they were up here in the inlets,
and the hunting grounds that surrounded these inlets. Now, that is what was
valuable to the Russian-American Company, the exclusive right of hunting
those animals up those inlets and waters and bays, also on the other
islands and in the inland seas, and also the exclusive right to trade with
the natives in reference to the pelts coUected from aU these ' different fur
animals. And now I have to confess that, perhaps, somewhat at variance Avith
our AveU-known rule at home, never to infringe upon any other person's
property, some American citizens took it into their heads themselves to trade
up round here, and, to the immense annoyance of the Russian-American
Company, they actually did so. That was at that time a tremendously
profitable business. These furs were taken, and went to China, and were the
foundation of one of the immense fortunes at home—not aU at home
now. But that is what was valuable to the Russian-American Company,
the exclusive right to trade for these furs and the exclusive ; right to
fish in these waters, and when the American subjects interfered
Avith that right you find the Russian Ambassador at Washington caUing the
attention of our Secretary of State to this fact, and insisting that Russia was
the exclusive owner there, and that the United States must prevent this
invasion of the Russian-American Company's rights. He did that in 1810
and in 1812, and I do not know Avhy, but certain it was that that invasion
was not stopped, and so it went on until Count Nesselrode, as I shall
hereafter read to you from one of his letters, said it had become
intolerable.
And I am now free
to admit that Great Britain
was not involved in these acts of piracy.
Great Britain, so
feras
we know, never went near that North-Western Coast prior to 1821.
She never sent a ship there to trade, and so far as the proof in this case is,
she never took a pelt from that whole North-Western Coast prior to 1821. The
Hudson's Bay Company and the Hudson's Bay Company traders never came
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within 150 miles of that coast, as I AviU prove to you p r e s e n t l y - n e v e r Avithin
150 miles. It was the exclusive and the sole right of the Russian-American
Company
And all these complaints on the part of Russia not being
responded to by the United States, and these infringements upon the ngh t s
of the Russian-American Company, and also upon Russia s right of
sovereignty being continued, Russia then issued her Ukase on September
4th, 1821.
,
. .
,. .. . TT, m
•
And now, I call your attention to the provisions of that Ukase. It is a
veiy.unfortiinate time in the afternoon to have to read a long document.
The PRESIDENT : Would
Wratson ?

you like to have it read for you, M

Mr. WATSON : Oh no, Sir ; I thank your Lordship.
I can read it.

I wiU not trouble ;

The PRESIDENT : Don't you trouble. If you Avisli to have anything
read for yon, you can have it done at any time.
Mr. WATSON : I am very much obliged. to you indeed.
provides, in p. 25 of the American Appendix :—

That Ukase

"Whereas in an Edict of His Imperial Majesty issued to the directing
Senate on the 4th day of September, and signed by His Majesty's own hand,
it is thus expressed :—
" j Observing, from reports submitted to us, that the trade of our subjects
on the Aleutian Islands and on the North-West Coast of America, appertaining to Russia, is subject, because of secret and illicit-traffic, to oppression and
impediments ; and -finding that the principal cause of these difficulties is the
Avant of rules establishing" the boundaries for navigation along, these coasts,
•and the order ql naval communication, as well in these places as on the whole
•of the Eastern Coast of Siberia and the Kurile Islands, wo have deemed il
•necessary to determine these communications by specific regulations, which
are hereto attached.' "
And I call your attention to the fact that here again it is the NortliW e s t e m Coast of America appertaining to Russia, it is the Avhole of that
North-Western Coast from Behring Sea doAvn to the 55th. paraUel of the
coast, and the Ukase is as to the secret and illicit traffic—it says this secret
and illicit traffic oppresses and impedes the Russian-American Company, and
then notice UOAV quaintly Russia expresses the situation that the principal
.cause of these difficulties is the Avant of rules establishing the boundaries for
.navigation along those coasts. That she Avas the exclusive OAvner she did not
p dqubt, that she had the right to make those rules she did. not doubt, and the
.trouble with her Avas, she said, that she had not established those rules for the
boundaries of navigation along those coasts. I call your attention now to the
fact that so far no complaint is made of an approach upon these coasts from
.the interior, the Hudson Bay Company never came near it. I think I am
•borne out by all the testimony in this case that the nearest post of the Hudson
.Bay Company was 150 miles from there, and that the Hudson Bay Company
or traders never came down to this coast from the 56th parallel"up around
t h e Lynn Canal, about which we aie UOAV particularly talking, it Avas solely
.the approaches that ware made from America, here along the Pacific Ocean,
and along these inlets and bays.
Lynn Canal and these other bodies of water were not sufficiently
protected, and it is against that that this Ukase Avas especially issued, but do
you not see that here again in 1821 in the most '-unmistakable and forcible
way Russia is ie-asseitmg, as if there could not be a question about it, her
«exclusive ownership over all those coasts ?
Now, the rules that she established to prevent this interference with this
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trade—I AviU read frorn the bottom of p. 25 of the United States' Armendix—
are as folloAvs :—
" Ji
" T h e pursuits of commerce, Avhaling, and fishery, and of aU other
industry on all islands, posts, and gulfs, including the'" whole of toe NorthWest Coast of America, beginning from Behring Straits to the 51st degree of
northern latitude, also from the_ Aleutian Islands to the Eastern Coast of
Siberia, as Avell as along the Kurile Islands from Behring Straits to the south
cape of the Island of Urup, Adz., to 45 degrees 50 minutes north latitude, is
exclusively granted to Russian subjects."
And you AviU notice that it is the pursuit of commerce, the AvhaUng
fishery and all other industries, whatever 'the industries be, whether commerce5,whether fishing, on the inlets, or the islands or in the gulfs mentioned,
particularly these inland Avateis AAdiich run up these canals and inlets,
including theAvhole of the North-West Coast from Behring Sea down'to the
51st degree of north latitude that is exclusively granted to Russian-American,
subjects. Again, a most pronounced assertion by Russia of her undoubted,
ownership of these entire North-Western coasts.
Second : It is therefore
" . . . . prohibited to all foreign vessels, not only to land on the coasts and
islands belonging to Russia-as stated above, but, also, to approach them within,
less than 100 Italian miles. The transgressor's vessel is subject to confiscation, along Avith the AArhole cargo."
Article I T reads :—
" Foreign merchant-ships Avhich, foi reasons stated in the foregoing rule,
touch at any of the above-mentioned coasts, are obliged to choose a place
where Russians are settled, and to act as hereafter stated."
And Article XIV :—
•• '" It is'likewise interdicted to foreign ships to Carry on any traffic o r
barter Avith the natives of the islands, and of the North-West Coast of Américain the whole extent here above mentioned."
NOAV, it is. the A\-hole extent, the whole of the North-West Coast, from
Behring Sea doAvn to the 55th degree of latitude, to Avhich the rights of
the Russian-American Company have been carried. It is to that AVIIOV
extent of coast that the Russian-American Company -gas given the exclusive
right, and.all other persons were prohibited—absolutely prohibited—from
carrying-on any traffic or barter AA*ith the natives of the islands and of the NorthWest Coast of America. Does anyone for a moment imagine that when Russia
issued that Ukase she merely intended to Avarn people from trading on the
main line of the coast ? Did she not include that entire north-west coast ?
Bid she not assert her title to i t ? Did she not say, and is not that the
meaning of that Ukase that you cannot cut up Lynn Canal, the Taku Inlet,
or any of these indentations in the shore. It is all prohibited to you,and the
exclusive right and all the profits and advantages,'both for fishing, and
for trading and for hunting up all these inlets, and through, all these waters,'
and along that entire coast, is given to the Russian-American Company.
And here now, in this Ukase of 1799, and again in this Ukase of 1821,
Russia, in the most forcible manner, asserts her OAvneiship of this entire
'.north-west coast; and she uses the Avoid "coast." I submit, beyond all
peradventure, she uses that Avord " coast " to include all the bays and inlets,:
•'ill the indentations of the shores—no matter, whether they may be inlets-'
80 miles long or ba.ys? 1 mile long ; she includes them all, and she says
that she is the. owner of all.that coast .down to the 55th paiaUel, and the»
exclusive right along all that coast she granted to the RussiapHAmencaii*
Company for trading and hunting. And here you. have,jzright in the fore-h-ont.of this dispute, the designation by Russia in the most unmistakable Avayt
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Mr. \V,t<on. AV]iat she meant by the -word "coast " - t h e entire coast ^Wherever the land
— ,inn
touches the water, including these inlets and b a y s ; and you have a direct
Sept. 23, 1903.
i y e o f the
i b i l i t t l i a t R n s s i a there was talking about the mam coast,
or the general trend of the coast, or the coast of the general ocean, and an
affirmation that she did include its arms, its bays, and inlets.
Now, let me turn for just one moment to particular reasons which
Russia gave for issuing that Ukase, and I turn first to Baron de Nicolay to
Lord Londonderry, p. 96 of the United States Appendix—I read from the top
of the page :—
" O n the point of renewing the privilege of the Russian-American
Company, and submitting to a revision the rules concerning its commercial
operations, the Imperial Government was obUged to devote special attention
to the complaints to which the undertaking of smugglers and foreign adventurerers on the North-West Coast of the America belonging to Russia have
more than once given rise. It has been recognised that those undertakings
have not only as an object a fraudulent trade in furs and other articles
exclusively reserved to the Russian-American Company, but that they appear
even often to betray a hostile tendency, inasmuch, as vagabonds come and
furnish arms and ammunition to the natives in the Russian ^ possessions
of America, and excite them, to a certain extent, to resistance and
rebeUion against the authorities which are established there. It was then
essential to oppose severe measures to those proceedings, and to guarantee
the Company against the considerable losses which ''•• resulted from them, and
it is Avith this view that the regulation herewith has just been published.
Please notice that here we are talking about the whole North-West
Coast of America, and we are talking not only with reference to the interference with the trade in furs, but you will notice that Baron de Nicolay
is talking also about the interference and the attack upon the sovereignty
of Russia as the owner of that north-west coast, because he says : " These
vagabonds often betray a hostile tendency," by giving to the natives the
means of rebeUion as against the sovereignty of Russia. And I turn again to
Baron de Poletica's letter to Mr. Adams. On p. 35 there is one other letter
that I want to refer to if I can just turn my eye to it. But I UOAV refer to the
letter of Count Nesselrode to Count Lieven at p . 99 :—
S On the point of reneAving the privilege of the Russian-American
Company, and submitting to a revision the rules concerning its commercial
operations, the Government Avas obliged to devote especial attention to the
complaints to Avhich the undertakings of smuggleis and foreign adventurers
on the North-West Coasts of America belonging to Russia have more than once
given rise. It has been recognised that the undertakings have not only as an
object a fraudulent trade in fuis and othei articles exclusively reserved to the
Russian-American Company, but that they appear even often to betray a
hostile tendency ; inasmuch as vagabonds come and furnish arms and
ammunition to the natives in our possessions of America, and that they
excite them to a certain extent to resistance and rebellion against the
authorities which are established there."
And then Count Nesselrode goes on to observe in a very suggestive
manner, that probably the best way vrould have been to absolutely prohibit
anybody coming there and exploiting that neighbourhood. But as a matter of
tact they put the reason for the issuing of the Ukase upon two grounds—that
S i n t l r . J f 7 l t h the, p r o f i t s o f t l i e Russian-American Company, and
undoubtedly that was the chief reason. But undoubtedly it was also an Iterierence—those vagabonds had interfered with the sovereignity of Russia as
the o-wner of all this property.
Now, you will notice that the mode in which Russia tried to 1 1 rid of
these vagabonds was prohibiting the approach Avithin 100 miles of aSy vessels
at all, giving some minor provisions in reference to vessels that might be
driven under stress of weather, and she claimed that she had the ri edit under j
the circumstances to do. so, and I believe she cited as a reason for it the
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The PRESIDENT : We must interrupt you, Mr. Watson, there.

[Adjourned tiU to-morrow at 11 A.M.]
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North-Western Coasts,*was never seriously disputed, e: _
restions yesterday,
And your Honours now have the first of my'sugge
ere to settle, and
of what tne trouble was in 1821 which the Parties wei
ary jurisdiction of
the trouble was this claim of Russia to this extraordinai
1U0 miles at sea, and this additional claim of Russia to 4 d frees of latitude
on the North-Western Coast, and objection to this was made by England, and
I say also Avas made by America.
NOAV, how did the Parties proceed, which was my second proposition, to
settle _ the trouble and the dispute that thus arose ? They did that by
negotiation, and in order that the Tribunal may be as far as possible back
now io 1822, 1823, and 1824, and as it were talking with Mr. George
Canning in London and in correspondence with Count Nesselrode in St. Petersburgh, let me call your attention as briefly as I may to what the situation
Avas as to the respective claims of Great Britain and of Russia to the NorthWestern Coast, and see if I cannot satisfy the Tribunal that at the time
when the discussions Avere going on, the Russian claim to this NorthWestern Coast down to the 55th degree of latitude was practically admitted by
England, and was overwhelmingly proven iu Russia's favour, except as to the
extent and width of the territory inland to which she was entitled, and that
England never put in a claim except in the most pro forma way, which
was practically afterwards retracted, to any portion of this North-Western
Coast down to the 55th degree of latitude; if that is so, if there was
practically an admission of Russia's ownership of this North-Western Coast
doAvn to the 55th degree of latitude—the Tribunal will notice we are discussing
to-day only the boundaries down on the mainland to the 56th decree—and if
it is true that Russia then was admitted to be the Sovereign of this whole
North-Western Coast down to the 55th degree, and she yielded a part of it to
start the boundary-line on the mainland at the 56th decree I apprehend that
the proof must be overwhelming that will induce the Tribunal to believe
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that Russia not only, gave up her claim to the 100 miles .at .sea, and no
only gave up her claim to the 4 degrees of additional latitude, but the proof
would have to be positively overwhelming to induce any person'to believe that
.she also gave up the heads of the bays and inlets where her trade and her'fishumand her hunting was done, and agreed to a line which would cut them in two,
giving to England the heads of the bays and inlets, and only to herself just the
mouths of the same, and that, in addition, Rus^ia agreed" to cut in tAvo her
hunting' ground, the exclusive right to which had been given to the RussianAmerican Company.
Now, let me see if I can briefly refer to the proof Avhich sustains, I think,
This proposition; first, that Russia Avas the owner, the admitted and exclusive
owner, of this North-Western Coast doAvn to at least this* 55th parallel. Russia
claimed that her titles—and this was re-asserted in the letters of M. de Poletica
and Count Nesselrode—she claimed that her title was perfected in three different
ways : First, that she had discovered North-Western America; next, that after
the discovery she had claimed it in a public formal way of which all nations of
the earth had notice, and in which they-all acquiesced ; and, thirdly, that she
had followed that up Avith such an occupation of this North-Western Coast as
Avas consistent Avith the purposes for which it Avas useful. Now, it is
certainly true that as early as 1741—and the Russians claimed as early as
1648 and possibly in 1728—that Russia discovered-this North-Western Coast,
but coming down to 1741—Captain. Behring and Captain Cherikoff certainly m
July, 1741, discovered this North-Western Coast, Cherikoff on the 15th JU1A\
1.741, in latitude 55 degrees 21 minutes north, and you notice how close he was
down to the first Russian claim, and Behring on 16th July, 1741, at Mount St.Elias.
It is not profitable to go into the detail of the discussion which arose in
reference to an alleged earlier discovery by a Spanish naAdgator. Mr. Sumner, you
will find, in his argument to the Senate, treated of that, and alleged that subsequent investigations had proved that that was apocryphal, that there had
never been any such discovery; but however that may be, as between
England and Russia, undoubtedly Russia did claim discovery, and the first
discovery in 1741, and England never claimed any right to this North-Western
Coast-by discovery.
Now, secondly, I have already read to the Tribunal—and I do not stop to
read.it over again—the Ukase of 1799 of the Emperor Paul, by AAThich ho
asserted that Russia, by the right of discovery in past times, and also by
continued possession, was the Sovereign owner of this entire NorthWestern Coast down to the 55th degree of latitude, and it is true that neither
Mr. Canning—neither Mr. George Canning nor Mr. Stratford Canning—nor.Sir
Charles Bagot have denied it. It is true that this claim of sovereignty by
Russia in this Ukase and the assertion of her right to grant the exclusive
right of trading and the hunting and the fishing along this coast was never
denied by England, or by any other nation.
The"Tribunal will find that, notwithstanding, early.in these- negotiations
it was agreed that the boundary line should be settled on what was termed
reasons of mutual convenience to each party, yet all along during the correspondence Count Nesselrode comes back again, and again to the proposition,
that while that is true, that while Ave are settling this on the ground oî mutual
convenience, yet it is also true that England neA-er objected but acquiesced in
Russia's claim of exclusive sovereignty down to this 55th parallel, and that
was asserted down eATen to the last longletter that Count Nesselrode wrote to
Count Lieven. So far, then, as the discovery, and so far as the formal
claim, not denied, Would give title, Russia stood as the sole owner
of this territory, and I pause for one moment to call attention that
she did this in a formal exclusive Avay, just as formal and exclusive as any
man to-day who owned in fee simple a farm in England or America could
claim that he was' ' the exclusive and the sole OAvner of the same.
Russia claimed that she was the exclusive and soleOAvner of the entire
North-Western Coast, not merelv of a part of it, not of the main;
coast, not of the «eneral trend of the . coast, but of the _ entire
coast wherever the land and the water met, running around, in the
bays and inlets all the Avay down from Behring Strait to the
55th latitude ; she claimed to be the exclusive owner, and she claimed that
England had acquiesced in that ownership, and that was true in so far at least
[1060]
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England had never denied that claim which Russia up until after tin
trouble arose in 1821, and then, as I have already stated, the denial <
™ e arg°0
i t i v e ; a s R u s s i a i n this claim of her exclusive ownership,
thaTshe granted all the profits, all the advantages deriyed from the hunting
and Te tiading and the industries of that entire North-Western Coast to
the Russian-American Company, and then m the broajtert « e r a » 0f
sovereignty she said that this grant was to be exclusive and_ that no-other
Company and no other individual was to interfere m the slightest way with
this trading and hunting and fishing. So that there was not any question at
all when the negotiation opened as to what Russias claim was—that it was the
exclusive sovereignty, and, as I shall show you hereafter more m detad, the
exclusive sovereignty over all the waters of this coast, all the inlets and the
bays and the gulfs connected with, and used by, her at the proper season for
the exploiting of the game and the fishing and the trading with the Lidians.
And then, finaUy, Russia said that she had . occupied this NorthWestern Coast, and she had done it in these different ways—m the first
place by actual notorious possession, and in the second place by hunting,
fishing, and trading with the natives, those being the chief uses to which the
property could be put by reason of the nature thereof, and the only appropriate use to be made of it, and in the third place by the political control and
sovereignty which Russia exercised over the natives inhabiting that land.
Now, without, as I again state, going into the details of the proof upon this
question, let me rapidly caU your attention to what Russia did in reference to, first,
the actual notorious possession, and the proofs for this are all found in the
Case and Counter-Case and the Appendix to the Case and Counter-Case of the
United States. At least, as early as 1782, the Russians landed in the Yakutat
Bay and there set into the ground and planted a copper plate on which was
inscribed, " Land of the Russian Crown," and repeatedly, as Mr. DaU says,
this was done at different places along the coast (refer to Dall's "Alaska,"
pp. 202 and 203, and the United States' Appendix, pp. 256 and 257). Baranoff,
the Governor of the Russian-American Company in 1795, at the Yakutat Bay,
erected on the shore the Russian flag and then continued to Tshilkat Bay,
where, the account says:—
" In every possible place he had erected crosses with the inscription, ' This
land is Russian territory.' "

as

And in 1796, as I said yesterday, he estabUshed a settlement at Yakutat
Bay, which afterwards was destroyed in 1802. I gave that date yesterday of
the settlement, but it was settled in 1796 and destroyed in 1802. As early as
1760 the Russians occupied Palse Pass on the continent, and in 1767-68 and
1772 various expeditions occupied different portions of the land for a period of
time. In 1788 two Russian ships of war were sent to Mount St. EUas where a
Russian redoubt and a trading post were established ; while in 1790 at Cook's
Inlet, and in 1792, at Bristol Bay trading posts were'erected. In 1794 orders
were given for the settlement on the American continent near Mount St. Elias
of twenty-one Russian convicts and their famiUes, while in 1795 New Russia
was founded at Yakutat Bay, where a fort was erected and trading posts at
least as early as 1802. With reference to Yakutat Bay, there was an establishment erected there, and then the fort was subsequently erected. Various
Russian Companies were settled in different places, and one in 1796 exploited
Lituya Bay on the coast south of Mount Fairweather. In 1819 there were four
settlements at Cook's Inlet, and a Russian factory had been built there as early
as 1794. Most of these are referred to in the letter of M. de Poletica to
Mr Adams dated the 28th February, 1822, and one dated the 2nd April,
1822, to be found m the United States Appendix, volume 1 pp 33 to 37
But it is true that the settlements which Russia made between Mount St.
Elias down to the 55th parallel, so far as the coasts were concerned, that is the
absolute
erection of111
posts or
that coast,
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«•ected-on one part of an immense tract the owner claims the entire tract by
the use of it for the various purposes for which it is fit. And then I come to
the fact that the Russian-American Company did hunt and fish and trade with
the natives, and that this hunting and fishing and trading with the natives
was the appropriate thing for this coast. In the United States' Appendix
Vol. I, p. 251, will be found proof of this.
That all along this coast the Russians had from their positions and establishments on the islands traded with the natives themselves, hunted and fished up
all those inlets and bays and around through this inland water. In enclosure
No. 3 to Sir Charles Bagot's letter of 18th March, 1824. to Mr. George Canning
in the United States Appendix, Vol. I, p. 161, the Russians stated that the
Russian-American Company had regularly occupied the island and the
neighbouring coasts during the season which allowed them to send their hunters
and fishermen there, and Count Nesselrode, in his letter of April 25th, 1824
p. 173 of the United States Appendix, asserted as follows :—
I In the first place, no nation has protested against the Charter of the
Emperor Paul, and^ this universal silence may and should be regarded as a
recognition of our rights.
I The objection is raised that we have not made establishments on the
North-West Coast below the 57th degree of latitude. This is true ; but durinothe season of hunting and fishing the coast and the neighbouring waters are
exploited by our American Company far beyond the 55th and 54th parallels.
This is the only manner of occupation of which these localities admit—or, at
least, the only one that is necessary with Colonies founded and organized a
little farther north."
And this same claim was made by the Russians during the discussion
between M. de Poletica and Sir Charles Bagot that has been referred to so
often.
Now, while these assertions were made by the Russians, neither Sir Charles
Bagot nor Mr. George Canning ever denied them. That Russia had used this
whole North-West Coast, including these inland waters, for hunting and
fishing and trading with the natives from at least 1799 seems to have been
admitted by Great Britain during these negotiations. That these were the
only purposes for which the coast could be used seems equally certain. Then,
too, Russia exercised, to some extent, political control over the natives
inhabiting that coast. And here you will recollect, if our friends have
satisfied you that Vancouver's narrative was before the negotiators—which
we deny—but if they have satisfied you of that, and you are to regard
those narratives at all, you will recollect that in 1794 Vancouver found,
and Captain Cook said in 1778 he found, the Russians were well and firmly
established in the sovereignty and political control over the Aleutian Islands,
and that, in addition to that, the Russians had occupied a part of the
Alaskan Group, and that in connection with this occupation they had exercised
soveieignty over the native tribes on the coast and on the island ; not that
that was an acknowledged successful sovereignty by any means ; there were
wars and repeated wars, and not that Russia governed those natives as people
are governed in London or in New York ; but while that is true, there was
the claim of Russia to the sovereignty over them, and she used her army and
part of her navy to bring them to subjection, and that while there were
wars between the natives and Russia, still all the time Russia claimed that
she was entitled to be regarded as the Sovereign of all those coasts and of
all those islands, and that the Indians should render obeisance to her in that
capacity.
And now call your attention to the fact of how necessary it was_ that
Russia should, as the owner of the Alaskan Group, have this sovereignty
over the adjacent coast, and control whoever was to occupy that coast.
A glance at this map—which is an enlargement of the Faden—will show
the Tribunal how these Alaskan Islands, all the way down from the Mount
Fairweather to this 56th paraUel, lay. You will notice that the coast recedes
from the sea, and that the islands lay almost as if they were in a bay, and
between the 54th parallel and Mount Fairweather and these islands running
down along there constitute over 1,100 in number
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The PRESIDENT: Do I understand you to say that is an enlargement of
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Alaskan coast. The Mitkof Island is from 3 miles to 5 miles ; the Kupreanof
fsland ^ 3 miies to 8 miles ; the Admiralty Island from 3 miles to 6 miles.
The Tribunal will understand I am giving the extreme distances, and
near distances-and it is owing to the manner in which the coast winds m and
out that these distances vary so much.
#
The Douglas Island is J to 1 mile distant.^ That island lies between
Stephen's Passage and the Lynn Canal. Now, outside of these nearer islands
and towards the great ocean, lie'the Chichagof Island and Baranof Island, and
the Prince of Wales Island, as the Tribunal will see from here {indicating on
the map), and these islands have respective distances from this coast as
follows :—the Chichagol, 5 to 12 miles; the Baranof Island is distant from
the Chichagof h mile to 2 miles, and from the Admiralty Island 4 miles to
9 miles. The Prince of Wales Island is distant from the Cleveland Peninsula
—which comes down by Clarence Strait—from 3£ miles to 6 miles ; and the
Tribunal will remember that it was this distance, or nearness of the peninsula
to the Prince of Wales Island, which induced Russia to absolutely refuse to
make any Treaty which did not run her line up to Portland Channel, so as to
give her all of that Cleveland Peninsula and the peninsula west of Portland
Channel, because she said that if you give us the Prince of Wales Island,
and then give to Great Britain this peninsula—the end of that peninsula
being only distant 3 to 6 miles from us:—we wiU be surrounded by Great
Britain, and it will be a care and labour to protect that island, instead of it
being a benefit to us.
Now, the continental shore line from the Revillagigedo Island, following
the indentations and inlets by a course north by west, comes to about the
59th degree of latitude, and here {indicating) it changed its course, and the
varying distances of these islands and different portions of them are due, as
I say, to the extreme irregularities of this, coast.
Owing to the contiguity of these islands to the mainland, Russia, as the
owner of the islands, necessarily insisted upon a strip of territory on*the
mainland. It will not be overlooked that, while Sir Charles Bagot did at one
time cast longing eyes on the islands, Russia's ownership of aU of them was
never seriously questioned. As Russia was admitted to be the owner of this
Alaskan group, it was absolutely necessary for Russia, in order to maintain her
ownership there with credit and with profit to herself, that she should not only
own the islands, but that she should own the adjacent shore, and that she
should control whoever it was that was located on the adjacent shore in an}'
way near to these islands ; and thus you have all through the correspondence,
with reference to this question, the assertions of the° absolute necessity to
Russia to own this adjacent shore in order to protect herself in that ownership
of the islands ; not alone—may it please the Tribunal—for the purpose of
protecting the Russian-American Company in the exclusive right of her trading
and. fishing and hunting—that was, I believe, the main purpose for which this
Ukase of the 4th September, 1821, was issued—but, in addition thereto, to
protect the sovereignty of Russia on this coast.
Now permit me to read to the Tribunal just a few sentences from a letter
of Count Nesselrode, found on pp. 173-4, following the extract which I read a
moment ago, that Russia had had occupation of these coasts in « the-niahner
J
stated. The Count said :—
_ « W e have, then, full right to insist on the continuance of a privilege
S B t C V ^ w m T r p C e S e C U - e d 1 a S e a r l y a s 1 7 9 9 > while the English H i i o n Bay
and North-West Companies have hardly been three years in the virinitv d
these latitudes, and they do not yet occupy any point which touches the oc*»ni*
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and it is well known that it is only with a view to the future that they ate
• rying to secure for themselves the profits of the hunting and fishin<*. Thus
we wish to keep, and the English companies wish to obtain. This circumstance'
alone is sufficient to justify our proposals. The latter are no less consistent
with the principle of mutual expediency, which would serve as a basis for the
negotiations.
" If Prince of Wales, remains to us, it is necessary that it can be of some
utility to us. Now, according to the plan of the British Ambassador, it would
be for us only a burden, and perhaps an inconvenient one. That island, in
fact, and the establishments which we might set up thereon,, would find
themselves entirely isolated, deprived of all support, surrounded by the
domains of Great Britain, and at the mercy of the English establishments of
the coast. We would exhaust ourselves in the cost of guarding and watching
our part, without any compensation to alleviate the burden."
If Count Nesselrode thought that this distance of 5 to 6 miles of the
Prince of Wales Island from the mainland was too small to permit Great
Britain to own any portion of the Cleveland Peninsula that ran down along
Clarence Strait, because of the small distance—5 to 6 miles—what would he
have said if he had been told by Great Britain that in the Treaty Russia was
making with her that Russia's only protection to her Alaskan Islands would be
a strip on the mainland which for, say, 40 miles only gave her a width on that
mainland of from 1 to 3 miles, and thus left Great Britain, as toe owner of the
adjoining property, in control of the islands opposite? What would Count
Nesselrode have thought if it had been told him that in the end Russia was
going to agree to that when the Count had positively refused to make the
Treaty, on the ground that the point on the Cleveland Peninsula was too near
the Prince of Wales Island ? And again in the latter part of that letter he
asserts this :—
mmiDJi
." Russia cannot stretch her concessions further. She will make no others,
and she is authorized to expect some concessions on the part of England; but
once again she demands only negative concessions. It cannot be reiterated
with sufficient positiveness that, according to the most recent charts, England
possesses no establishment, either up to the latitude of Portland Channel or on
the shore of the ocean itself; and Russia, when she insists on conserving a
moderate expanse of the mainland (terre ferme) only insists fundamentally
upon the means of utilizing—we can better say of not losing—the environing
islands. This is the position of which we just spoke ; we seek no advantage,
we wish to avoid serious difficulties."
If I can turn—and I think I ^ a n — t o one other reference on this question
I desire to give it to the Court. I refer to the letter of Baron Tuyll to Count
Nesselrode, p. 112 of the United States Appendix. In speaking of where the
line of demarcation is to be drawn, the Baron says :—
• I It will doubtless be expedient to make all the possible attempts in this
direction by alleging the newness of these last establishments." That is
the establishments of Great Britain—the Hudson Bay Company. " T h e
clause of the privilege (Charter) of the two united Companies which sets a
limit to their future extension." I do not exactly understand that, but it is not
material to this point. " And the injury which the proximity of those posts
cannot fail to cause the older Russian establishment, known under toe name of
Novo-Archangelsk. But supposing it to be impossible to succeed in extending
the frontiers of Russia much farther towards the south, it seems that it would
he indispensable to have them fixed at least at the 55th degree of north latitude
or, better still, at the southern point of the archipelago of the Prince of Wales
and the Observatory Inlet, which are situated almost under that parallel. Any
nearer neighbourhood of the English establishment could not fail to be injurious
to that of Novo-Archangelsk, which is in latitude 57 degrees 3 minutes."
You notice that there Russia asserts that any nearer approach than about
60 miles to Sitka could not be but inimical to the Russian claim.
Mr. LODGE : Did. I understand you to say 60 miles ? Is it not more
than thai ?

Mr. Watson.
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Mr WATSON•' I beg your pardon, S i r ; 120 miles—from 100 to 120
—
miles Yes I beg your pardon. You see how willingly I concede to Great
Sept. 24* 1-J03. B r i t a ; n
^ p o i | t that can fairly be given to her Now, it is rue that, as
toe owner of this whole Alaskan Group, Russia had to have a .decided strip of
territory on this mainland, even if we agree hat Baron Tuyll was a little
excessive in claiming the whole 120 miles. I claim, therefore, to have proven
Russia's title so far as England is concerned, and I now turn to show, both
affirmatively and negatively, that England never set up a claim to any part of
this Alaskan coast, and never in any way alleged that she was the owner of it,
until after this trouble arose, and then she did so in the most formal way, and
she did not assert that claim with any force or for any length of time.
_
Affirmatively this is shown by the correspondence between Great Britain
and Russia, and, negatively, it is shown by the fact that until 1821 Great
Britain never, by a map or a chart or a publication of any kind, claimed any
title whatever to this North-Western Coast ; she did not pretend to include
it in the grant to the Hudson's Bay Company ; she never in any way up to that
time—in any way or at any time—alleged that she had either discovered, or
that she had formally claimed, or that she had occupied these coasts, and
therefore, negatively, the proof would seem to be overwhelmingly against her.
But in addition to that, a very brief reference to the correspondence will show
that, affirmatively, it is also proven.
I now turn as briefly as I can to this portion of the correspondence and
I shall not refer to very many letters. I call attention in the first place to the
long letter that Mr. Pelly wrote, dated the 27th March, 1822, which is on
p. 106 of the United States Case Appendix, wherein he asserts, and in a pretty
vigorous way, what the rights of the Hudson's Bay Company are, and calls the
attention of the Foreign Office to the fact that as the Hudson's Bay Company
has the fur trade of Great Britain they ought to be regarded and protected as
against these claims made by Russia to go down to the 51st latitude and to
have this exclusive jurisdiction of the ocean.
You will find in that letter,
without my stopping to read the whole of it, that the nearest post that he puts
forward for the Hudson's Bay Company is a station on the Colombia River
with 200 men and establishments to the northward ; but he nowhere claims in
that letter any right or title to any portion of the North-West Coast now in
dispute, and the Colombo River was far south and nowhere in the neighbourhood of the coast that we are now discussing. The Duke of Wellington, who
represented Great Britain at Vienna in 1822, was put in charge by the Foreign
Office of the discussion with reference to this Ukase question, and on the
11th September, 1822, we find in his Memorandum, which is on p. 108 of the
United States Appendix, these significant words. He states what he will claim
as against Russia with reference to this 100-mile limit, and then, he says, near
the bottom of the page :—
_ I This is the sense in which I propose to act at Vienna upon this part of
the instructions, and it is desirable that I should be informed whether we have
any claim to territory on the North-West Coast of America, and what are the
opinions and reasonings of the civilians upon the question of dominion on the
sea. '
You will see that the Duke is entirely ignorant of any claim by Great
Britain to any territory on the North-West Coast, and directly puts that
question—Have we any claim ? And, again, on p. 109 of the same Appendix,
fee tember
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Certainly the accredited agent going from the Foreign Office to represent
Great Britain with reference to the settlement of this claim under the Ukase
was not given to understand that Great Britain had any claim whatever to this
North-West Coast in dispute. The Hudson's Bay Company, on the 25th
September, 1822, in a letter to Mr. George Canning, which will be found at
length on p. 108 of the United States' Case Appendix, gives the location of
the posts of the Hudson's Bay Company, and I ask the Tribunal's attention
lo the significance of this letter, as showing the outside claim that Great
Britain at that time made to the territory near to this North-West Coast
because it goes without saying that the Hudson's Bay Company at this time
was the only Company claiming under Great Britain that had any establishment anywhere in the neighbourhood, it having in 1821 absorbed the NorthWest Company.
Now, the location of these posts as given in this letter—and I extract
the locations without reading the letter at length—are as follows : First,
they had a post situated on the Rocky Mountains portage in 56 degrees north
latitude and 121 degrees west longitude. This post, by actual measurement,
you will find is distant from the Alaskan Coast from 200 to 300 miles, and I
ask the Tribunal to bear in mind now this location and the 56th parallel
because possibly you now have a suggestion why Mr. Canning was so tenacious
of the proposition that the line on the mainland to delimit the lisière should
begin at the 56th parallel, in this assertion by the Hudson's Bay Company
that they have this post in the Rocky Mountains at the 56th parallel.
The second post was one at Stewart's Lake in latitude 54 degrees
30 minutes north and 125 degiees west longitude, and you will find that this
post is distant from the Alaskan coast from 200 to 280 miles depending of
course on the point from which you measure it. But clearly it was not
within 200 miles of the heads of any of the bays and inlets. The third point
was on McLeod's Bay, which was situated at 55 degrees north latitude and
124 degrees west longitude, and this was distant from the Alaskan coast 230 to
300 miles.
Mr. AYLESWORTH : How could that be, Mr. Watson 1 It is on the
55th parallel.
Mr. WATSON : Yes, Sir.
Mr. AYLESWORTH : And if you measure the length of a degree on that
latitude it is 3 degrees away from 130. How can that be over 200 miles ?
Mr. WATSON: I did not get your Honour's suggestion; I did not catch
your Honour's suggestion
Mr. AYLESWORTH : It is on the 55th parallel ?
Mr. WATSON : Yes, Sir.
Mr. AYLESWORTH : And measuring along the 55th parallel a distance
of 3 degrees which is the maximum—127 to 130—could not amount to any
such mileage as you give.
Mr. WATSON : If you will take the map and plot on the Map No. 1, or
any of the maps, this McLeod's Lake
Mr. AYLESWORTH : Fraser's Lake is the one I mean.
The PRESIDENT ; McLeod's Lake is the one he is speaking of.
Mr. AYLESWORTH : I beg your pardon, I thought you were speaking of
Fraser's Lake, which is 127.
3 A
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Mr. WATSON : Oh no, Sir.

Sept. g 1903.

^

AYLESWORTH : It is the same latitude, but jj degrees nearer.

Mr WATSON- Oh yes, there is a very considerable difference in the
distance. I was coming to Fraser's Lake as the fourth proposition. , I am
sorry I did not catch your Honour's question. Fraser s Lake is in the
55th degree of north latitude and 127 degrees west longitude, and you will MB
that that is distant from any portion of the Alaskan coast at east 100 mhes.
The posts, as General Foster calls my attention to it, are put down on Map
No 1 in the American Atlas, and by referring to it and taking the dividers
the Tribunal can see that I at least have given liberal measurements m favour
of Great Britain instead of against her, so the nearest post to the Alaskan
coast was at least 100 miles from it.
Sir EDWARD CARSON : May I ask is that taking it to the head of the
inlet nearest or to the coast ?
Mr. WATSON : I say to the nearest point. It is to the head of the inlet,
measuring to the head of Portland Canal. Now in this same letter he says that
there are several minor trading posts whose location is migratory. I want to
try to take from these letters certainly all that is favourable to myself, but at the
same time, anything that seems to be a comment upon toe claim made. But
he nowhere claims any post further west toward the Pacific Ocean than the ones
given, and in this letter he confesses entire ignorance of that North-Western
Coast so far as the present strip of territory is concerned, and says that he docs
not even know whether any rivers flow, into the Pacific Ocean through it, as it
has not been explored. He does give some posts on the Mackenzie River, along
which the Hudson Bay Company had claimed to have exclusive jurisdiction,
but as that is far distant from this Alaskan coast, and flows into the Frozen
Ocean, it is hardly necessary to discuss them.
Now, then, it is true that all this most authentic information from Mr.
Pelly sustains the propositions that I have been endeavouring to prove, that
England had made no claim to this North-Western Coast, and that the nearest
post of the Hudson Bay Company to it was distant at least 100 miles. Now,
notwithstanding that the Duke of Wellington had in his possession tins
letter from Mr. Pelly, because it was enclosed to him in a letter from Mr.
Canning, which will be found on p. 110, in the course of the negotiations at,
Verona on the 28th November, 1822 (pp. 113 and 114 of the United States'
Appendix), he did assert as I say to Russia, as follows—I read from the bottom
of p. 113 ;—
*'The best writers on the laws of nations do not attribute the exclusive
sovereignty—particularly of continents—to those who have first discovered
them | aud although we might, on good grounds, dispute with Russia the
priority of discovery of these continents, we contend that the much more easily
proved, more conclusive, and more certain title of occupation and use ought to
decide the claim of sovereignty."
I
You will notice in what an incidental way he contended that they might
dispute, but that they would not do it. It is apparent why they would not
rr " ^ % w e c a û prove that the English North-West Company and the
JJudsons. Bay Company have for many years established forts and other
trading stations m a country called New Caledonia, situated to the west of a
range of mountains called Rocky Mountains, and extending along the shores of
the Pacific Ocean from latitude 49 degrees to latitude 60 decrees
M i
• , C ^ P a n y MSTMî P ° s s e s s f a c t o r i e s and other° establishments on
Mackenzie s River, which falls into the Frozen Ocean as far north as latitude
66 degrees 30 minutes, from whence they carry on trade with the Indians."
And so forth.
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« Thus, in opposition to the claim founded on discovery, the priority of
which, however, we conceive we might fairly dispute, we have the indisputable
claim of occupancy aud use for a series of years, which all the best writers on
the laws of nations admit is the best founded claim to a territory of this
description."
And yet, as a fact, as I have demonstrated, according to the Hudson Bav
Company's own letter, the nearest i post to this North Pacific Coast was 100
miles. Russia replied to this assertion, made by the Duke of WeUinoton, and
the reply will be found on pp. 115 and 116 of the United States Appendix.
Selecting from it merely the passages which I think are material, I read as
follows :—
" Russia is far from failing to recognize that use and occupation constitute
the best titles by which a state can lay claim to rights of sovereignty over any
part of the continent. Russia is farther still from having wished to
arbitrarily overstep the boundaries which such title assigns to her dominions
on the North-West Coast of America, or to insist as a general principle of
maritime law upon the regulations that a purely local necessity had obliged
her to impose upon foreign navigation to the neighbourhood of the part of this
coast which belongs to her.
" It was, on the contrary, because she regarded these rights of sovereignty
as legitimate, and because imperative considerations involving the very
existence of the commerce in which she is engaged along the North-West Coast
of America, forced her to establish a system of precautions which has become
indispensable, that she issued the Ukase of 4th (16th) September, 1821.
" Russia would always be ready to explain the motives which justify her
conduct, but, for the present, she will confine herself to the following observations :—•
"The Duke of Wellington states in his confidential memorandum of the
17th October, that some English settlements, belonging to two Companies, the
Hudson Bay, and the North-West, have been formed in a country called New
Caledonia, which extends along the coast of the Pacific Ocean from the 4 9th
degree to the 60th degree of north latitude.
" Russia will not speak of the settlements which may exist between the.
49th and 51st parallels, but as to the others she does not hesitate to admit
that she is still in ignorance of their existence, at least, so far as their touching
the Pacific Ocean is concerned."
That was a very diplomatic way of giving a contradiction. She was
perfectly willing to admit that she was entirely ignorant of any evidence that
would sustain it.
"Even the most recent and complete English maps do not show a single
trading post, mentioned in the Memorandum of 17th October, on the coast of
America between the 51st and 60th degrees of north latitude.
" Moreover, since the expeditions of Behring and Tchiricoff—that is, for
nearly a century—Russian settlements have been growing so steadily from the
60th degree onward that in 1799 they had reached the 55th parallel, as the
first charter of the Russian-American Company shows, which charter at the
time received official publicity, and which has called forth no protest on the
part of England."
So that there was a direct assertion from Russia in reply to this suggestion
of the Duke of Wellington that England had no posts whatever anywhere near
the Alaskan coast.
Now, omitting. some other references in this correspondence, let me come
at once to what seems to me conclusive on this question as sho*twing the absence
of claim on the part of England, and practically her recogn:ition of Russia's
title to the North-Western Coast down as far as the 55th paaralle I, but, however, reserviug to herself the right of fixing with Russia, oin tin ground of
mutual convenience, the delimitation between the British and the Russian
Geor ge Canning,
possessions in the interior. I now refer to the letter of Mr.
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the 8th, December, 1824,. to Mr. Stratford Canning, which states
that Mr. Matusevich had rearranged the draft of the Treaty winch
C a n n i n g h a d drawn, and he had put rather at the end than at the forefront of th? Treaty, the provision as to the 100 Italian mile limit, and M
Mr. Canning would not consent to.
I am reading now from the bottom of p. 208, where he says :—
" T o that transposition we cannot agree for the very reason which Count
Nesselrode alleges in favour of it, viz., that the ' e'conomie or arrangement
of the Treaty ought to have reference to the history of the negotiation.
" The whole negotiation grows out of the Ukase of 1821.
1 So entirely and absolutely true is this "
And I ask your attention to the significance of this ; it did not grow out
of the Ukase of 1799, which, put the southern boundary of Russia down to
55 degrees, it grew out of this Ukase of 1821, which made this claim down to
the 51st parallel, and made the claim to the 100 miles at sea.

| So entirely and absolutely true is this proposition that the settlement of
the limits of the respective possessions of Great Britain and Russia on the
North-West Coast of America was proposed by us " (by Great Britain) | only as a
mode of facilitating the adjustment of the difference arising from the Ukase by
enabling the Court of Russia, under cover of the more comprehensive arrangement, to withdraw, with less appearance of concession, the offensive pretensions
of that edict.
I It is comparatively indifferent to us whether we hasten or postpone all
questions respecting the limits of territorial possession on the continent of
America, but the pretensions of the Russian Ukase of 1821 to exclusive
dominion over the Pacific could not continue longer unrepealed without
compelling us to take some measure of ! public and effectual remonstrance
against it."
And again on p. 211 of the same letter, reading from the bottom of the
page :—
" It remains only in recapitulation, to remind you of the origin and
principles of this whole negotiation.
" It is not on our part essentially a negotiation about limits."
It is a mere incident ; it is a mere mode of aUowing the Czar to withdraw
an offensive claim which he made, without offending his dignity.
" I t is a demand of the repeal of an offensive and unjustifiable arrogation
of exclusive jurisdiction over an ocean of unmeasured extent, but a demand
qualified and mitigated in its manner, in order that its justice may be
acknowledged and satisfied without soreness or humiliation on the part of
Russia.
" W e negotiate about territory to cover the remonstrance upon
principle."
The Hudson Bay Company, with whom Mr. Canning consulted during
this whole negotiation, and to whom he referred all the Russian proposals, and
from whom he got at least the major part of his information, with reference to
the questions involved, on the 20th March, 1829, wrote a letter to the RussianAmerican Company, found on p. 259 of the United States' Case I t is from
Governor Simpson to the Manager of the Russian-American Company. He
r
J
says that—
" f h e bearer, Mr Simpson, Lieutenant in His Britannic Majesty's Navy,
General Manager of the Hudson's Bay Company on this coast, being nowon
his way northwards to inspect the harbour of Nass, where we intend to found
next year an office for the promotion of commercial relations with the natives,
has also been directed to visit the principal establishment of the Russian-
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American Company at Novo-Archangel, in order, with your aid to enter into
such relations with this Company as mav, I trust,'be in the future of benefit to
both Companies. (2) The Chartered Company, whose representative I have the
honour to be, is certainly known to you by reputation and by the extent of
its business. In order to give you an idea of its importance, I deem it necessarv
to acquaint you with the field of its operations, extending in North America
from St. Lawrence Bay to the mouth of the Mackenzie River which flows into
the Arctic Ocean and from the Atlantic to the Pacific Oceans. (3) Up to the
present time our attention on this side of the continent has been directed to
matters relating to the interior lands"—(now this is up to 1829) " b u t
now we have in view the extension of our commerce to the coast and the
establishment of a house near the northern frontier."'
Up until that time they had not had any posts there ; their attention was
on the interior of; he continent ; and now is the time, he said to the RussianAmerican Company, we intend to go to toe Pacific Coast ; and you wiU find
that this letter was approved formally in London by a letter dated the 16th
December, 1829, addressed to the Russian-American Company, and found on
p. 260 of the United States Appendix, in which the Hudson's Bay Company say
to the Russian-American Company :—
1 1 am authorized by the Manager and Directors of the Hudson's Bay
Company to transmit to you a copy of a letter, dated Columbia River,
20th March of last.year, from Mr. Simpson, Chief Manager of the Company in
North America, to the Chief Manager of your affairs in Novo-Archangel, on the
North-Western Coast of America, and I am also authorized to inform you that
the Manager as well as the Directors express full consent and entire confirmation of the offers made in this letter."
So that there could not be any more conclusive proof, I submit, as to the
fact that up until 1829 this letter says there had not been any post of the
Hudson's Bay Company near this Alaskan Coast. The Faden Map, which is
found as Map No. 10 in the British Atlas, and was sent to Mr. George Canning
by the Hudson's Bay Company, by Mr. Pelly, and which map certainly
Mr. George Canning had, and, I think, as I will hereafter show you, which
Faden Map was also in the possession of the. Russian as well as of the British
negotiators, shows the locations of the Hudson's Bay Company's posts made by
the Hudson's Bay Company. I refer to p. 65 of the British Appendix. I do
not stop to read it, because there is not any question that in that letter the
Hudson's Bay Company said to Mr. Canning that they had marked on the
Faden map the location of the posts of the Hudson's Bay Company. Now,
you will find that the location of those posts, as given on this Faden Map, was
the respective distances of McLeod's Lake in latitude 55 degrees north and
longitude 123 degrees west, and at least, in a very moderate way, 150 miles
from the nearest coast, Stewart Lake Settlement, in latitude 54 degrees north
and longitude 125 degrees west, certainly not within 100 miles of the coast
and Fraser Lake Establishment of 1806—"in latitude 54 degrees north and
125 degrees west longitude, distant from the Pacific coast 160 miles."
Now, I pause here for one moment and ask the Tribunal, may I not proceed
with my argument with the belief that I have sustained two of my propositions,
that is to say, that as between England and Russia, Russia in 1821 to 1825 had
the better title to the North-Western Coast down at least to the 56th paraUel,
where this eastern line begins, and that England practically acknowledged this,
and had no claim of title whatever to any portion of this North-Western Coast,
and so if that is true—and I submit that I am entitled to carry with me as a
fact that I have established that it is true—then I proceed to the position oi the
United States at the time this Ukase of the 4th September, 1821, was
issued. What the United States claimed I am not going into m detail. Ihe
claim of the United States was fully set out in what has already been read to
the Court—at least a large portion of it—in Mr. Middleton's Memorandum and the
letter of Mr. Adams, the Secretary of State, and in the letter of Mr. Rush to
Mr. Middleton. Briefly stated, the claim of the United States was tois :
They said that Russia was not the first discoverer of the North-West Coast, and
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made a point of it, and they said that that discovery had been made by a
Spaniard away back, I think they said, some time in 1580, and that under that
^
raw*
t h e - ^ . ^ g t a t e s h a d m a d e with Spain in 1819 Spam had ceded
to the United States all her rights of sovereignty on the whole North-Western
Coast I am uot going to discuss that ; I am not going to change the relation
of the United States in reference to that question ; I am simply going to say to the
Court that whatever title the United States had to this coast only the further
:now confirms and gives a foundation for our claim to have the exclusive
ownership from this 60th parallel up to Mount St. Elias ; but it is entirely
indifferent, so far as this Treaty is concerned, what the position of the United
States was, because you will remember that, while in the early part of the
negotiations it was suggested that the United States and Great Britain and
Russia would make a Treaty all three together, the United States soon dropped
out of that—or, rather, was dropped out by Great Britain, because, after the
Monroe Message, Mr. Canning thought it was entirely unsafe to proceed in a
negotiation with a country holding the views which we then asserted; and
from that time on the negotiations were solely between Great Britain and
Russia ; and while it may be that, in different portions of them, some light can
be thrown on this Treaty, yet, as a fact, I prefer to accept practically, for the
sake of the argument here, the position of my friends on the other side, and
adhere to the Treaty now, and the negotiations between Great Britain and
Russia, and to consider the Treaty as made as between them, and to see if I
cannot persuade the Court that, as between them, the original understandingwas plain and specific in reference to these different questions that are submitted
to you for an answer.
I therefore come to the conclusion which Russia announced while the
negotiations were going* on, because you will find that in one of the letters of
Count Nesselrode to Count Lieven, on p. 173 of the United States' Appendix,
he said that the whole question as between Great Britain and Russia was :—
" Thus we wish to keep, and the English Companies wish to obtain, rights
within this territory."
And, again, M. de Poletica, in his letter to Sir Charles Bagot, on p. HI
of the United States Appendix, says :—
" Lastly, I requested Chevalier Bagot to take notice that in this whole
matter, so far as Russia was concerned, it could only be a question of
concessions."
England had nothing whatever to grant to Russia ; of this North-Western
Coast she certainly had nothing whatever to grant, so far as these inland waters
Avere concerned, and so far as the question oi the eastern delimitation was concerned she certainly had nothing to grant Outside of the posts of the Hudson's
Bay Company.
I then pass to another position, always keeping in mind that I am doing
this in order to surround you, as far as I may, with the atmosphere that
surrounded these negotiators; and I come then to the question: by whom,
and how, Russia was represented on this North-Western Coast, and how and
by whom Great Britain was represented. And, now, again briefly referring to
the question, and not going into details in reference to it 1 take up the
assertion that the Russian-American Company in very large degree represented
Russia on this North-Western Coast. She represented it, however, only as a
tenant having the right to the exclusive possession onlv of the hunting and
the trading and the fishing for a period of twenty years, 'but she did have that
exclusive right for that entire period.
Russia reserved to herself the sovereignty over all this territory, and the
absolute ownership of it, and she never, even to the Russian-American
»
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I do mot stop to read again any portion of these Ukases riving :
these exclusive rights to the Russian-American Company, but merely call the !
attention of the Tribunal to the fact of how exclusive 'they w e r e i S 8 &
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hunting and the fishing that the Russian-Ameîi-ican Company should have the
exclusive control of all these inland waters and of a strip of the coast
surrounding them. The settlements made by the Russian-American Company
from 17.99 down to 1821, the time when th<e Ukase of the 4th September
1821, was issued, are' fully set forth in the Case of the United States, and
I do not stop to comment upon them. T^he trade and business of that
Company had largely increased, and in 1819 the Company had five
settlements on the Aleutian Islands,, four s(ettlements on Cook's Inlet, one
settlement at Yakutat Bay, and one at Baranoiff Island at Sitka Bay, and they
did, as I have already read to the Court, at the appropriate seasons
for the hunting and fishing, exploit the entire coast down to at least the
55th degree of latitude, and certainly down to the 56th degree of latitude,
which is perhaps the only important point for discussion now. But in the
Ukase that was issued on the 13th September, 1821, by Russia to the RussianAmerican Company, the twenty years having expired of the original grant—
and I turn to the United States Appendix, Volume I, p. 27—I find that the
Ukase says :—
1 1 . The Company founded for the exercise of industries on the mainland
of North-Western America, and on the Aleutian and Kurile Islands shall be,
as heretofore, under the protection of His Imperial Majesty.
| H. It shall have the privilege of carrying on, to the exclusion of all
other Russians, and of the subjects of foreign States, all industries connected
with the capture of wild animals, and all fishing industries, on the shores of
North-Western America, which have from time immemorial belonged to
Russia, commencing from-the northern point of the Island of Vancouver, under
51 degrees north latitude, to Behring Straits and beyond them, and on all the
islands which belong to that coast, as well as on the others situated between it
and the eastern shore of Siberia, and also on those of the Kurile Islands where
the Company has carried on industries, as far as the southern extremity of the
Islaud of Urup under 45 degrees 50 minutes.
" I I I . It shall have the exclusive enjoyment of everything in that region,
which it has hitherto discovered, or which it ma}7 in future discover, either on
the surface of the earth or in the earth.
"IV. The Company may make discoveries within the limits defined above,
and it is authorized to annex such newly-discovered places to the Russian
dominions."
And the Tribunal will 'again notice how exclusive this grant is, how it
comprises all the industries, how it includes the capture of all kinds of wild
animals, and includes all the fishing industries, and includes all the shores of
Xorth-AV estera America, and how it gives to that Company those rights as
against not only other Russians, but as against all foreign Powers.
Early in the negotiations, and in the only letter that we have from M. de
Poletica to Count Nesselrode bearing upon this question—I will not stop to
read it now, as I will have to do so in connection with another fact—you will find
that they had consulted with the Russian-American Company with reference
to the position on this North-Western Coast. You will also find this in the
correspondence between Admiral Mord vinof and Count Nesselrode, consisting of
one letter of the Admiral and a reply to it by Count Nesselrode, with reference
to the claims of the Russian-American Company, and how the Russian-American
Company thought the line of demarcation between England and Russia should
he drawn, and it shows that Russia relied to a considerable extent, as indeed
she had to, upon the Russian-American Company to obtain the information as
to this North-Western Coast and the rights of Russia on it, and as the RussianAmerican Company represented Russia'the Hudson's Bay Company represented
: Great Britain.
It is needless for me to read the details of the Charter which was granted,
by King Charles II, in 1670, to the Hudson's Bay Company as to these rights
in North-Western America, but I call the attention of the Court merely to a
few of the extracts from it, and especially to that portion of it where the King
granted unto the Hudson's Bay Company :—
" . . . . the sole trade and commerce of those seas, straits, bays, rivers,
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and territories upon the coasts and confines of the seas,
# 1 the straits the bays, the lakes, the riveis, the creeks, jmd the sounds which
are now actually possessed by any other of our subjects.
This territory of the Hudson's Bay Company was oyer to the east, on the
other side of the Rocky Mountains, and comprised an immense region lying
between the parallels of latitude 55 degrees north and 68 degrees north, and
of lonritude 78 decrees west and 95 degrees west. After this grant to the
Hudson's Bay Company they undoubtedly did extend their posts in the neighbourhood of the Rocky Mountains, and they did occupy both banks of the
Mackenzie River, and it is true that Mackenzie himself explored towards the.
Pacific Ocean coming out from the Hudson's Bay Company's territory on the
Pacific Ocean at the 52nd degree of latitude, and it is also true that a Company
called the North-West Company sprang up, not with any grant whatever from
Great Britain, but of adventurers, who did establish posts, as I have already
called your attention to so far as is material to this case, on the westward side
of the Rocky Mountains, one being in the Rocky Mountain Pass in the
56th degree, and the other being on the parallel of latitude of 55 degrees, hut
this North-West Company was absorbed by the Hudson's Bay Company
in 1821.
Now, to this Hudson's Bay Company, aU through this correspondence, Mr.
Canning constantly referred. Indeed, if you will take the British Appendix,
and start and read the letters from the Hudson's Bay Company to Mr. Canning,
you will have a connected history of the main points of these negotiations, and
especially you will find where Mr. Canning got all his suggestions, or, at least,
nearly all his suggestions, for the lines of demarcation which he suggested, so
that it was true in a superlative sense, that so far as Great Britain was concerned, on this North-West of America the Hudson's Bay Company was her
sole representative ; she had nothing else in North-Western America at that
time to represent her, and it was upon the information of the Hudson's Bay
Company that she relied, and as I shall show you, it was to protect the Hudson's
Bay Company's interior posts that she drew the line of demarcation as she did.
I might refer to these letters more in detail, but if I did I would only go into
a detail, I think, which would not be instructive to the Court, and certainly
wearying to the person who read.
I then come to another suggestion which I ask attention to for one
moment as a significant fact surrounding these negotiators. In 1821, when
the negotiations began between Great Britain and Russia, the two nations,
Great Britain and Russia—barring now for the consideration of the moment
any claims of the United States, because both Russia and Great Britain denied
that the United States had any claim up in this neighbourhood, at least above
the 55th parallel—Great Britain and Russia had pretty near half a continent
to divide between themselves. Take and look at any map ; see how this NorthWestern America lay from the Pacific to the Atlantic, running from at least
the 49th parallel up to the Erozen Ocean. Look at the immense distance
there was to be divided between them—at least 3,000 miles from one ocean
to the other, at least 1^600 or 1,800 miles running up towards the Northern
Ocean. Just think of the magnitude of the property which these two nations
were to divide between themselves, and then when you do that, and think of
the immense possessions that Great Britain obtained on that North-Western
Coast, lopk how comparatively slight was the strip of territory which Russia
then claimed to receive according to this eastern boundary-line When you
remember this, and remember that the Rocky Mountains were distant at least
350 miles from the Pacific Coast, and .that between the Rocky Mountains and
the Pacific Coast the Hudson's Bay Company had no posts except those that I
have already located, is it not easy to understand the lano-uao-e of Count
Nesselrode in reference to what the strip of territory that Russia was to obtain
was ? Let me read from p. 174 in the United States' Appendix, from his letter
ot 5th April 1824, to Count Lieven. I have already read you that he alleged,
that England had no possessions on the shore of the ocean itself, and that
lwssia—
'
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« . .
When she insists on conserving a moderate expanse of the mainland ('terre ferme ) only insists fundamentally upon the means of utilizing—we can
better say of not losing—the environing islands. This is the positiomof which
we just spoke ; we seek no advantage, we wish to avoid serious difficulties
I To sum up, my Lord, so far as the question of right in this affair is"concerned, Russia has that derived, on one hand, from a tacit and undeniable
consent ; on the other, from a peaceful exploitation for the last twenty-five
years, which may be considered as equivalent to a continuous occupation.
"So far as the principle of mutual expediency is concerned, Russia leaves
an enormous stretch of coast and land to the progressive development of the
English, establishments ; she insures them free outlets ; she provides for the
interests of their commerce, and, in compensation for all these benefits, which
the most sincere spirit of conciliation has impelled her to offer, she reserves for
herself only one point of support, without which it would be impossible for her
to keep half of her domains."
Now is it not absolutely true that when you consider that Russia only
claimed to receive practically what we call a 30-mile belt surrounding this
coast from\ the 56th parallel up to Mount St. Elias, and she gave to Great
Britain that entire territory running at least 250 miles from this eastern
boundary to the Rocky Mountains—is it not entirely clear that the Count, in
all these letters where he talked about the very small distance, about the strip
of territory, was speaking comparatively ; and is it not comparatively true, is it
not comparatively and absolutely true, that it was a very small piece of territory,
that it was only a strip, that it was only a point of support, out of the entire
distance of 350 miles from this Alaskan coast up to the Rocky Mountains ?
Great Britain got at least 300 miles in width, and Russia got 30, and it explains
all these expressions upon which our friends have commented so mujh in the
progress of the Case, and by which they even seek practically to take from us
the very small portion of territory that was allotted to Russia in the end. I
read again from p. 161 :—
I On the other hand, the Plenipotentiaries of Russia have the honour to
repeat to him that without a lisière upon the continental coast, starting from
Portland Channel, the Russian establishments on the islands in the vicinity
would have no support " (" point d'appui ") ; " that they would be at the mercy
of the establishments which strangers might form upon the mainland, and that
any such arrangement, far from being founded upon the principle of mutual
accommodations, would but offer dangers for one of the Parties and exclusive
advantages for the other."
And further up on that page you will find that Russia contrasts the
situation that England would be in after this Treaty was made as compared
with her own, and she calls Great Britain's attention to the fact that, notwithstanding that they had no posts upon that coast or near it—
" Nevertheless, governed by the principle of mutual accommodation, the
plan proposed by the Plenipotentiaries of Russia leaves open to the future
expansion of the English Colonies—
1 1 . All that part of the coast situated between the mouth of Portland
Channel and the 51st decree of north latitude, which was regarded as the
limit of the Russian possessions in the Ukase of the 4th (16th) September,
1821.
" 2 . All the territory situated between the English establishments on the
54th parallel and the head of the Portland Channel, which is at the 56th
parallel.
"a. AU the territory situated behind the chain of mountains, in regard to
which there has been dispute hitherto, to the point of intersection of the
139th degree of longitude, meridian of Greenwich."
So that in this whole discussion between these Parties it was absolutely
tine that all that Russia was claiming was a very small strip oi territory
compared with the immense distance she was willing to grant to Great britam,
8 B
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Mr. Watson. -Russia's claim to all the territory to the north of the 59th degree of parallel
. .ITiQn- was never seriously questioned in these negotiations, and, without reading it,
kept. 24,190., T r e f e r n o w t Q t h e 4 d s o n ' s Bay Company's Memorandum pp. 109 and 110 of the
the United States' Appendix, and of the letter of Mr. George Canning to
Sir Charles Bagot on p. 148. This ownersiup was unqualifiedly asserted by
Count Nesselrode in his letter to Count Lieven on p. 203, which was handed to
Mr Canning and Count Nesselrode there commented upon the fact that the
only possibfe territory there could be in dispute between Great Britain and
Russia was not only not north of 59 degrees of north latitude as to winch the
title of Russia was undoubted, but it really resolved itself into the difference
between the 55th and the 51st degree of latitude, to which the Ukase of the
4th September, 1821, had carried the title of Russia.
I have already called the attention of the T r i b u n a l s the number of the
islands in this Alaskan group, to their location along this shore, to their contiguity and their nearness to the shore, and I now just for a moment want to
ask your attention to this. The Indian settlements, or the native settlements,
on this Alaskan shore were all round these inlets and bays and gulfs, and
running from Mount Fairweather down to the 56th degree of _latitude you
find that in part the tribes themselves are designated by the localities in which
they live. Por instance, you had the Chilkat tribe and the Chilkoot tribe, and
then you had the Stikines, and so you had different names given to the different
tribes depending somewhat upon the locality that they occupied, but they all
of them occupied those portions of the coast Which were around the bays and
inlets, and were at the heads of the bays and inlets, and especially at the head
of the Lynn Canal where they were near the passes in the mountains.
This whole territory at this time was barren and cold and uninviting,
except that you had this curious result, following from w h a t is called the Japan
Gulf Stream, which, as I understand, rises somewhat near the Philippine
Islands, runs north, coasting Japan until it comes near Behring Strait, when it
divides, one branch of it going down along through the Alaskan group, and the
other going north up to the other group of islands that were owned by Russia
north of the Alaskan peninsula. Now, the result of that was, that such islands
as the Baranof Islands, called here St. George's Archipelago, where Sitka was
situated, and some of these other islands, had a temperature which would
compare favourably, at least, with London. And it was natural enough, owing
to that, that the Russian-American Company made its settlements upon these
islands, where different kinds of vegetation could grow, and where, I believe, at
the present time they even make some effort, and possibly some successful
effort, to cultivate grain. So that you see the climate which is formed hy the
Gulf Stream indicated as if Nature had herself pointed out the manner in which
these islands connected with the shore, all really forming part of one .great
body, between which incidentally run these waters—as if Nature herself had
pointed out that the location of the posts should be on the islands, and that
these should be used, well, let me say, as a kind of farmyard in connection with
,
the main establishment, from which the establishments were to get their furbearing animals and their fish, and they were to trade with the Indians, so that,
connected together, brought together, do you see, it makes practically the islands
and the coast one ; and, as Count Nesselrode explained it, no nation would take
the islands up there unless she had the coast ; and, certainly, nobody would
want the coast unless she also had the islands, unless the purpose was to control
and, consequently, in the end to conquer the islands. Therefore, it is not to be
forgotten in these negotiations that all these posts on the islands, these people
connected with them, all this shore, and the use of all these inlets and all these
inland waters formed an interdependent whole, and that is true also, you know,
if you go up to the islands above the Alaskan Peninsula.
I do not stop to read again the assertions in detail, but I do just want, at
this one point, even at the risk of being too tedious, again to impress upon the
Tribunal—because to me it is important—the fact that this was the use that
was proper to be made of this coast, and, not only that, but the fact that they
did use it for that purpose, and it was essential to the rights of the RussianAmerican Company that it should be so used, and that unfess it could be so
used by the Russian-American Company their exclusive privileges for twenty
years practically amounted to nothing. And, now, I want to read this extract
to you again from the letter of Count Nesselrode to Count Lieven, of the
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5th April, 1S24, on p. 173, wherein he says that it is true we do not have posts
south of the 57th degree of latitude on the coast, but—
« . . . during the season of hunting and fishing the coast and the neighbouring
waters are exploited by our American Company far beyond the 55th decree
and 54th degree of latitude. This is the only manner of occupation of -which
these localities admit, or, at least, the only one that is necessary, with colonies
founded and organized a little farther north."
And the same idea is asserted. in the Russian Memorandum handed to
Sir Charles Bagot, and to be found at p. 161 of the United States'
Appendix.
And the Tribunal will pardon me for insisting on a point which I know is
perfectly plain without reiteration, that the exclusive privileges now given to
the Russian-American Company in connection with these coasts and on these
islands absolutely required all these inland waters. Without them the title of
the Russian-American Company, the privileges granted to it, as Count Nesselrode
explained, as to Prince of Wales Island itself would be a burden and not a
benefit. And the Tribunal will also remember the vastness of the interests of
the Russian-American Company in this fur trade, and to what extent they
had carried on their business, not only with China, but with other nations of
the world.
And now let me rapidly pass on to another feature to which I must call
the attention of the Tribunal. What information did the negotiators have in
reference to these localities as to which this Treaty is made ? Well, with the
exception of the Russian-American Company, who were on the ground at
Sitka and at Kodiak, and at some of their other stations, they absolutely had
to rely on the information that the maps gave them, and such information as
they had received from the voyages and the explorations made there by
different individuals ; but principally they had to rely upon the maps. That is
self-evident as to such a new country as this, and abundantly appears when you
go through the correspondence. The maps that they had before them were,
in the first place, Faden's map, and I pause there just for a moment to read
this. That is Map No. 10 of the British Atlas, and I need not stop to refer to
it now, because I will have to do that again. But Faden's map is referred to
at p. 65 of the British Appendix, and I will read to the Court from the middle
of that page a Memorandum from the Hudson's Bay Company to Mr. George
Canning :—
I Mr. Pelly presents his compliments to Mr. Secretary Canning, and, as in
the conversation he had with Mr. Canning he seemed to consider Mr. Faden's
map as the most authentic (an opinion which, in so important a question as
that of settling a national boundary, it may, perhaps, be dangerous hastily to
admit), Mr. Pelly has had the posts of the Hudson's Bay Company, in that
part of the territory under consideration, marked on it ; he has likewise had
coloured the proposed line from Lynn Canal, the northern extremity of
Chatham Strait, as well as the less objectionable one from Mount Elias."
What a vast amount of trouble it would save us if we only had the maps
on which those lines were drawn ! But you will notice there that Mr. Canning
seemed to consider the Faden map as the most authentic, and while Mr. Pelly
did not dissent from that -he put in the caution that in settling such an
important question as a national boundary that should not be hastily, admitted,
and yet he proceeds to mark on Faden's map, and sent it to Mr. Canning for
his use, the Hudson's Bay Company's posts, the latitude and longitude of
which I have already given. You will notice that the letter was written on
ICtli January, 1824, and on the same page you wiU find a letter from
Mi*. George Canning to Sir Charles Bagot dated 20th January, 1824, lour days
after this letter of the Hudson's Bay Company to Mr. George Canning, m
which Mr. George Canning says :—
" I write this separate despatch to your Excellency for the purpose of
inclosing to you certain information and suggestions on the subject ot our
3 B 2
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discussion with Russia respecting the North-West Coast oi America, which I.
have received since my despatch on that subject was prepared
" Any additional information is valuable upon a question of so much doubt
and obscurity; and the suggestions are well worth attention, considering the
quarters from which they come."
We think—and I do not understand really that our friends on the other
side contend to the contrary—that this letter of the 20th January inclosed not
only Mr Pelly's memorandum to Mr. Canning, but also the Faden map, so that
Sir Charles Bagot had the Faden map as well as did the Russian negotiators at
St. Petersburgh.
.
But you have there the mark of approval put upon that map, and 1 think
I can show you afterwards how true it is that Mr. George Canning relied upon
it You have the mark of approval itself put upon that map by Mr. George
Canning in saying that that map was the most authentic of all the maps as to
that region. In addition to this map the negotiators undoubtedly had the
Russian Quartermaster-General's map of 1802, and I refer to the United States'
Appendix, Vol. I, pp. 127 and 145, in reference to that, and without going to
the letter'itself—because I do not intend to stop and read it to the Tribunal, I
do not understand that there really is any controversy with the other side
about this—the Tribunal will remember that Sir Charles Bagot inclosed this
Russian Quartermaster-General's map in one of his early letters to Mr. George
Canning. They then had, in addition to that, the Arrowsmith map.
I want to say quite frankly that I do not know—and 1 do not think that
anybody in this Case knows—what Arrowsmith map they had ; but it does not
seem probable that they could have had the Arrowsmith of 1824, for the
negotiations were too soon after that ; but they did have one of the Arrowsmith maps, because Sir Charles Bagot, in one of his letters, complained, if yon
remember, that " the Arrowsmith map does not show Archangel on it," and
he is not certain as to toe latitude in which it is located. And then I am not
concerned at all to deny that in addition to that the negotiators did have
Vancouver's maps. I want to be perfectly frank with the Tribunal, and to
say that whether they had the large chart and also the two smaller charts
I do not know. It is not in this Case. But it is the fact that those three
charts were out at the time, and if they did have one in all probability they
had all three. There was a sixth map marked in the correspondence, and your
Honours will find a reference to it in the letter of Mr. George Canning on
p. 145 of the United States' Appendix, wherein he refers to a Russian map
of 1807. But we do not have in the Case that Russian map, and, so far as I
know, there is no trace of it.
Now, so far as these maps are concerned, these weie all that we know of that
the negotiators had. I do not stop about the Langsdorff map ; it neither harms
nor helps either side, and while it is possible that the negotiators had it, it does
not bear any weight in the discussion. But they did have those four maps. Now,
did they have any other information, and what other information did they
have ? I will put it rather in this way. What other information did they have
as to this country? And here I leave the discussion of the question as to
whether they had Vancouver's narratives to one of my colleagues, it does not
fall within my territory ; but these maps they did have.
Now I know this has been tedious, certainly to me, and
have no doubt
to the Tribunal, but I thought it my duty to do it, because I am still at the
same work of trying to put you in touch with Mr. George Canning, and Count
Nesselrode, and M. de Poletica, and Count Lieven, and to give you the information they had, to put before you the maps that they had, and to surround you
as far as I can with the atmosphere which surrounded them all during these
negotiations.
I now come to one other portion of this discussion, and that is this. I
have given you the cause of the quarrel, I have given you the fact that they had
.agreed that they would negotiate about it, and I have described you the territory about which they were negotiating and the circumstances as far as I could
collect them rapidly which described the territory and gave the salient points j
m reference to it, and now I come to the correspondence itself, beginning in 1
21 and running to 1825. But I do not intend to go into the details of that
respondence. I ]
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perhaps as familiar with it as the counsel who addresses them but what I want
to do is, imperfectlyas I may succeed in it, to skim that correspondence. I
want to take out of it the material points which were discussed • I want to' &ee
what the relative positions of England and Russia were ; I want to see what
England wanted ; I want to see what Russia wanted ; and if I can do that and
give it to you as clearly as it appeals to me, I shall throw a clear light upon
this Treaty and materially assist you in reaching an answer to all these different
questions.
I have already called your attention to the immense tract of territory that
was to be divided between Russia and Great Britain, and I have called your
attention also to the fact that England chiefly objected to the 100 miles limit,
and I now proceed to prove to you that all that she desired in the interior
was to protect the posts of the Hudson's Bay Company, and this requires me
to go to the letters that passed between the Parties. In the first place I refer
to Mr. George Canning's letter to Mr. Stratford Canning, on the 8th December
1824, pp. 209, 211, 212 of the United States Appendix—I always mean the
United States Appendix unless I name the British Appendix—that I have just
read to you for the assertion of the fact which was undoubtedly true that the main
opposition of England was to the 100 miles limit, and I do not stop to discuss
that because it is evidently true ; it is apparent all through the case, it is
asserted time and again, as that 100 miles limit was virtually withdrawn by
Russia very early in the negotiations, though she Avould not put that down on
paper—you remember that Sir Charles Bagot wanted Count Nesselrode, after they
broke off the negotiations about the Portland Channel, to put in some authentic,
way the withdrawal of the 100 miles limit, and this the Count declined to do
without settling the territorial boundary too—but while Russia did not do that
she issued instructions to her Ambassador not to insist upon that 100 miles
limit, and she virtually withdrew it so far as the real claim was concerned.
And now I come to the proof of the fact that in the interior all that Great
Britain wanted was the protection of the posts of the Hudson's Bay Company,
and I refer in the first place to a letter from Mr. George Canning to the
Luke of Wellington, p. 110 of the American Appendix. Mr. Canning had, at
great detail in this letter, considered this question of the claim of Russia to this
100 miles limit, and had touched somewhat on the territorial claim made
by Russia, and then at the conclusion of that letter on p. 112—and it will be
remembered that this was a letter of instructions to the lluke of Wellington as
to what the position of Great Britain was to be—Mr. Canning said :—
" I have little doubt, therefore, but that the public notification of the
claim to consider the portions of the ocean included between the adjoining
coasts of America and the Russian Empire as a mare clausum, and to extend
the exclusive territorial jurisdiction of Russia to the 100 Italian miles from
the coast will be publicly recalled, and I have the King's commands to instruct
your Grace further to require of the Russian Minister (on the ground of the
facts and reasonings furnished in their despatch and its inclosures) that such a
portion of territory alone shall be defined as belonging to Russia as shall not
interfere with the rights and actual possessions of His Majesty's subjects in
North America."
Now, you notice that Great Britain starts into this negotiation solely, so
far as the territory is concerned, with the intention of drawing a line that shall
not interfere with the rights and actual possessions of His Majesty's subjects in
North America, to wit, the Hudson's Bay Company as it was at that time, and
their posts located as I have said. If you will then turn to p. 145^ you will >
find a letter from Mr. George Canning to Sir Charles Bagot, m which
Mr. Canning says :—
" Now, we have good reason to believe that, in respect to the question of
territorial dominion between us and Russia, an arrangement may be agreed,
upon which will satisfy the wishes and secure the convenience of both Barties
by a line of demarcation to be drawn between the southernmost Settlement ot
Russia and the northernmost post of the JSorth-West Company.
"The most southern establishment of Russia on the North-West boast ot
America is Sitka, which is not laid down in our latest maps with sufficient
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exactness, but which appears by the Russian map published in 1807 to be
s ï u a t o d - a s the inclosed copy of a letter from Mr Pelly Chairman of the
Hudson's Bav Company, also represents i t - i n latitude 57 degrees and no (as
toe map of "which a copy was inclosed to your Excellency indicates) - f
think that was the Arrowsniith m a p - " on the continent but on a small island
of the same name at the mouth of Norfolk Sound. The larger islands
And so forth.
You will notice a^ain that it is the territorial dominion that can be
arranged to.satisfy both parties by.drawmg % line-of.demarcation, between the
southernmost settlement of Russia and the northernmost post of the ISorthWestern Company, which, as you know, was afterwards absorbed into the
Hudson's Bay Company. So you find here confirmation—without stopping to
read all these different portions of the letters from Mr. Canning to Sir Charles
Bao*ot, on p. 175—to the same effect, and you will also find at p. 163, in
Sir^Charles Bagot's observations to the Russian Plenipotentaries, that the same
idea is carried°out as was given in the letter from Mr. Canning. You will also
find the same idea which was in the letter that Mr. Canning wrote to the Duke
of Wellington, saying that the limits were to be such as would protect the
Hudson's Bay Company, the identical instruction which Mr. Canning gave to
Sir Charles Bagot when he confided to him the negotiations of the entire
Treaty at St. Petersburgh. I will give the reference to that letter ; I do not
have it just at my hand.
Now, as finally settling the question as to what it was that England
wanted and what her position was in this dispute, let me turn to the letter of
Sir Charles Bagot to Mr. Canning, to be found on p. 154 of the United States
Appendix, under date of 17th March, 1824. Sir Charles said that he agreed
" that the question of strict right should be provisionally waived on both
sides, and that the adjustment of our mutual pretensions should be made upon
the sole principle of the respective convenience of both countries. This basis
of negotiation being willingly accepted by all Parties, I stated that, so far as
I understood the wishes and interests of Russia, her principal object must
be to secure to herself her fisheries upon the islands and shores of the NorthWest Coasts of North America and the posts which she might have already
established upon them ; that, on the other hand, our chief objects were to
secure the posts upon the continent belonging to the Hudson's Bay Company,
the embouchures of such rivers as might afford an outlet for our fur trade into
the Pacific, and the two banks of the Mackenzie River."
The Tribunal will notice that here was the instructed negotiator for Great
Britain in an interview with Count Nesselrode and M. de Poletica, in which he
distinctly asserted that all that England desired and claimed was to secure the
posts upon the continent belonging to the Hudson's Bay Company, and the
opening of the rivers upon the sea that might afford an outlet for the fur trade
of this same Company—the Hudson's Bay Company—on the Pacific and the
two banks of the Mackenzie River, both of which banks were occupied by the
Hudson's Bay Company. I then turn to just one extract from another letter
of Mr. George Canning, or to a declaration of Mr. George Canning, which will
be found at p. 230 of the United States Appendix in a letter of Count Lieven to
Count Nesselrode, dated the 8th May, 1825, in which he refers to an interview
that he had had with Mr. George Canning, in which Mr. Canning said this :—
_ " Mr. Canning, while rendering full justice to the intentions which determined the concessions granted by our Court, whose conduct on this occasion
has borne indisputably the stamp of the friendly feelings of His Majesty the
Emperor towards England, attempted to justify the persistence of the British
Government by assuring me that it arose solely from a sincere desire to prevent
the recurrence of any disagreeable discussion in future, and not from any
intention oi acquiring an increase of territory or of limiting the extension of
tne -Kussian possessions."
So that I may safely pass that point, and say that I have proven that all
that England wanted m the interior was to protect the rights of the Hudson's
Bay Company and those posts located as I have already given them to the
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Now, what was the Russian position,
'"•liât was it
She wanted to accomplish the following :•
had issued
that so far as the sea was concerned, she was goiin** to ke
going within 1.00 miles of it, and she had to yfeld That, ;
ÏO-league limit, and, as the discussion went alona*. and it w
eastern boundary of the. Russian territory along the Br
to he settled, it became apparent to Russia that the o:
wanted with reference to that eastern boundary, the main tl
the approach of the Hudson's Bay Company's posts down
territory which had been granted to the Russian-American
sovereignty of which was to belong exclusively to Russia, ar
negotiate and to make such a Treaty as would effect this
purpc
away the Hudson's Bay Company's posts from her territory, and not to allow
those posts to approach and interfere with the exclusive rights granted to the
Russian-American Company.

[Adjourned for a short time.]
Mr. WATSON : Russia's claim in all these negotiations, from the start to
the finish, was that she was, as I have so often repeated, the exclusive owner of
all these coasts and of all these inland waters ; and she had the right to grant
the exclusive right to trade and the right to fish and hunt in all the waters,
and the attention to this was particularly called not only in the express words
of the Ukase of 1799,,and the Ukase of 4th September', 1821, and the Ukase
of 13th September, 1821, all three of which I have referred- to, but the
attention of England was called to it in a letter of Baron Nicolay to Lord
Londonderry, on p. 96 of the American Appendix, and in a letter of Count
Nesselrode to Count Lieven,. on p . 99. I do not stop to read them, because I
have referred to them before ; but I do insist that the position was well known
to England at the time.
Now, what was it that Russia desired to gain in this negotiation? I have
already shown you that England had two things to gain.
One was the
withdrawal by Russia of this claim to the 100-mile limit, and the next was
the protection of the posts of the Hudson's Bay Compauy ; and. I now come
to the question, what was it that Russia had to gain, and what was it that she
claimed that she was entitled to in the settlement of the boundary ; and, of
course, this chiefly relates to the Eastern boundary, to the interior—what
was it that she claimed that she was entitled to ? I refer in the first place
to the letter of M. de Poletica to Count Nesselrode on the 3rd November,
1823—p. 137 of the United States' Appendix. And I read from that :—
" I thought that, before entering into negotiations with the English
Ambassador and the American Envoy, it would be well for me to be thoroughly
informed as to the views-of our American Company, both with regard to the
question concerning the boundaries of its possessions on the North-West Coast
of the American Continent and the more important subject of the maritime
jurisdiction, which the edict of the 4th September, 1821, had extended to the
distance of 100 Italian miles from the coasts of the mainland. My conversations on these two points with Privy Councillor Count de Lambert, whom the
Ministry of Finance had appointed to represent the interests and the wishes Of
our American Company, convinced me that the interests would be protected
and the wishes entirely, satisfied if we succeeded in-fixing the boundaries of. the
possessions of the said Company at the 54th degree of north latitude, and by
. giving them in depth such a degree of longitude (meridian of Greenwich) as,
in its prolongation towards the~Pole, would leave the Mackenzie River outside
of our boundary."
' I drew on one of the maps—and it is t very instructive thing—the line
suggested here from the 54th degree, running* it up so that it would exclude
the Mackenzie River, and it shows what a vas , amount of territory Russia had
started in to claim :—
" I n fixing the longitude Count de L mbert had mainly in view the
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establishment of a barrier at which would be .stopped, once for all, to the
north as to the west of the coast allotted to our American Company, the
e n c r o a c h m e n t s o f fche E n g l i s h a g ents of the Amalgamated Hudson Bay and
North-West English Company, whom a more intimate acquaintance with the
country traversed by the Mackenzie River might easily bring m the course of
time into the neighbourhood of our establishments. At the same time Count
de Lambert did not leave me in ignorance of the fact that pur American
Company was not in the least disposed to make any concessions whatever,
either to the English or Americans, with respect to commerce or navigation
within the borders of its acknowledged possessions."
You will notice from this that it covered both commerce and navigation,
" t h a t it was, on toe contrary, firmly resolved to reserve their _ exclusive
exploitation for itself." Not the division of these inlets, as our friends now
claim, and that England was to have the head and we were to have the mouth
of them ; but the "Russian-American Company was resolved—and was firmly
resolved—to reserve their exclusive exploitation for itself, " and this determination on its part is worthy of notice, as in all probability it wiU constitute the
chief and even the only difficulty in the negotiations witlrthe Government of
the United States of America."
At the outstart, then, what Russia wanted for the Russian-American Company
was " a barrier at which would be stopped once for all, to the north as well as to
the west of the coast allotted to our American Company, the encroachments of
the English agents of the Amalgamated Hudson's Bay Company and the NorthWest English Company, whom a more intimate acquaintance with the country
traversed by the Mackenzie River might easily bring, in the course of time,
into the neighbourhood of our establishments." It was looking toward the
future, and it was a barrier to prevent the approach of these posts into the territory that was to be aUotted to Russia ; and especially, if the Tribunal will notice,
it was a barrier to the north, and it was a barrier to the west—of what ?
of the coast allotted to our American Company. If Russia owned all this
coast where the land meets the water—as I have been trying to prove to you—
the importance of this coast to Russia was not only as a support to these
islands, but also as an advantage to the Russian-American Company to hunt
up all these inlets around and through this territory here—then what the
Russian-American Company wanted and Russia adopted was such a barrier
in the interior as would keep these posts of the Hudson's Bay Company
from coming down on to the coast and interfering with the trade of the
Russian-American Company and the exclusive rights granted to it by the
b
Czar.
And then I turn to the Russian proposal on p.
158. And I read from
F
that—
" As the parallel of the 55th degree cuts the southern extremity of Prince
of Wales Island,"
—and so forth, they will take the whole of the Prince of Wales Island, and—
'• To complete the line of demarcation and render it as distinct as possible,
toe Plenipotentiaries of Russia have expressed the desire to make it follow
Portland Channel up to the mountains which border the coast. Prom this
point the boundary would ascend along those mountains parallel to the
sinuosities of the coast as far as the 139th degree of longitude (meridian of
London) the line of which degree prolonged northward would form the
ulterior limit between the Russian and English possessions, to the north as well
as to toe east. Ihe principal motive which constrains Russia to insist upon
sovereignty over the above-indicated lisière (strip of territory)."
Not strips, not unconnected, isolated, little portions of land along this
ere
onn
C+T.'™ of
/%-Fterritory
5§$£s«
- - _ jnot
_. ,a strip
,_!_ on the^ e
ZlT1 coast,
I V DUt
* • aa «lisière,
> aa c rntinontccl
e c t e d strip
and
to Z nnW n ? ! I V U p ° n t h e , m a i n l a n d 1 t ^ r e forme ') from Portland Channel
to the point of intersection of 60 degrees latitude with 139 decrees longitude.
nanvTnX 1
*' ^ ^
° f t h i s t e r r i t o r ^ t h e Russian-American 0 Company would have no means of sustaining its establishments, which would,
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therefore, be without any support ('point d'appui') and could have no
solidity."
That is just what I have been saying. The Russian-American Company
in" the sustaining of its establishments on these islands, had this coast to resort
to at the appropriate seasons for the very purpose you know of, the trade" and
the hunting and the fishing of which they were granted the exclusive privilege •
and if the Hudson's Bay Company were to come down there and interfere with
that it would interfere with this exclusive privilege as weU as with the
sovereignty of Russia.
But this is more plainly shown on p. 161 of the American Appendix, and
I ask leaye to read three or four of those passages, because they show that this
barrier idea, which is now apparently derided by Great Britain—at least
minimized—was not merely a suggestion that M. de Poletica made to Count
Nesselrode, it was put,right into' the forefront of the negotiations between
Sir'Charles Bagot and Count Nesselrode. And Russia there said in these
negotiations, right in the beginning of them, to Sir Charles Bagot, and
Sir Charles Bagot sent this Memorandum to Mr. George Canning as follows
in reference to this barrier :—
S The motive which caused the adoption of the principle of mutual
expediency to be proposed "—will you notice that ?—" and the most important
advantage of this principle is to prevent the respective estabUshments on the
North-West Coast from injuring each other and entering into collision. The
English establishments of the Hudson's Bay and North-West Companies have a
tendency to advance westward along the 53rd degree and 54th degree of north
latitude. The Russian establishments of the American Company have a
tendency to descend southward toward the 55 th parallel and beyond, for it
should be noted that, if the American Company has not yet made permanent
establishments on the mathematical line of the 55th degree, it is, nevertheless,
true that, by virtue of its privilege of 1799, against which privilege no Power
has ever protested, it is exploiting the hunting and the fishing in these regions,
and that it regularly occupies the islands and the neighbouring coasts during
the season which allows it to send its hunters and fishermen there. It was,
then, to their mutual advantage to fix these limits according to natural
partitions, which always constitute the most distinct and certain frontiers."
So that you have there now in the most unmistakable and express
language the direct reference to the Hudson's Bay Company posts approaching
towards the Pacific coast ; and the very reason Russia had—the main reason
that she had in defining the eastern boundary was to prevent the approach of
those posts within the territory to which Russia claimed the exclusive jurisdiction, and which she here again asserts England never had denied ; and if there
was to be a Treaty which did not recognize to the full Russia's sovereignty and
exclusive rights over these inland waters and along this entire coast, then truly
this Treaty, so far as Russia was concerned, was literally, in the words of Count
Nesselrode, giving away that which they already possessed, and giving it away
in a very large degree, and more than, as I will show you presently,
England ever pretended really to claim. And so down along that page, near
the end, you have again :—
" On the other hand, the Plenipotentiaries of Russia have the honour to
repeat to him that without a lisière upon the continental coast, starting from
Portland Channel, the Russian establishments on the islands in the vicinity
would have no support (' point d'appui '), that they would be at the mercy of
the establishments which strangers might form upon the mainland, and that
any such arrangement, far from being founded upon the principle of mutual
accommodation, would but offer dangers for one of the Parties and exclusive
advantages for the other."
You nave nere m this letter an assertion m
unqualified terms that the Hudson's Bay Company's
and interfere with the trading rights ; and, in addition
themselves, which were owned by Russia, were to be
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the most positive and
posts were not to come
to that, that the islands
so protected by a lisière
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round the coast, that they were not to be surrounded or to be at the mercy of
any other nation. And then Russia's final answer, on p. 164 in these negotiati/nSjWas:„
" The Emppror charges his Plenipotentiaries to repeat to the Ambassador
of Enriand: That the possession of Prince of Wales Island without a slice
(portion) of territory upon the coast situated i n front of that island could be of
no utility whatever to Russia. That any establishment formed upon said island
or upon the surrounding islands would find itself, as it were, flanked by the
English establishments on the mainland, and completely at the mercy of these
latter. That, in consequence, such an arrangement could not in any wise
conform to the principle of mutual accommodation."
Now, allow me again to point out there were two things that Russia was
particularly anxious about. Here were the islands, and here was the coast.
She could not allow any question as to her ownership of these islands or the
ownership of this coast so as to control those islands—that was the question
affecting her sovereignty. So far as the exclusive rights of the RussianAmerican Company all along these coasts were concerned, she could not allow
these Hudson's Bay posts to come gradually down and interfere with this
exclusive trade which was granted to it. And she wanted such an arrangement on the ground of mutual convenience—that is, on the groundof carrying
out and perfecting the mutual rights of the parties to this territory in reference
to which the line was to be drawn. She wanted it to be so fixed-that her
rights to these islands and to this exclusive right of trading would be
absolutely settled as against the Hudson's Bay Company.
I next refer to a letter from Count Nesselrode to Admiral Mordvinof on
p. 167 of the American Appendix, wherein he said this. Admiral Mordvinof
had with indignation referred to the idea that Russia was onty to get a 40-mile
belt, and the Admiral said that it was ridiculous in settling a dispute like this
to give to Russia what might make a nobleman rich, but that Russia ought to
receive at the very least a line as far as the Rocky Mountains. Now to that
Count Nesselrode replies, and on p. 167 he says: " Without this " he asserts
that the Czar is influenced here by the question of right, not merely by
the question of convenience, but by the question of right.
" Without this it is impossible to expect success in negotiations, and these
rules have served as guides for the Plenipotentiaries appointed by His
Imperial Majesty for negotiating respecting the affairs of the Russian-American
Company. By rights of first discovery, and by that which is still more real
the first establishment of habitations and human activity, our Cabinet demands
possession both of the islands and the Western Coast of America from the
furthest north to the 55th degree of latitude ; but Great Britain, on her part,
represents the rights of the Hudson's Bay Company, whose trading posts or
refuges, penetrating further and further into the interior of the lands, have
nearly reached the North-Western Coast, on about the same parallel. The
bases of these mutual pretensions are similar in character ; at the same
time it must be foreseen that out of the misunderstandings now arising
disagreeable consequences may in time ensue, and prudence demands
that the interests of both Parties should be quickly reconciled. For
this only one expedient presents itself: to establish at some distance from the
coast a frontier line, which shall not be infringed by our establishments and
trappers, as alsoby the hunters of the Hudson's Bay Company.
" The Plenipotentiaries on both sides equally recognized the necessity of
this measure ; but in the width of the coast line necessary for the safe existence
and consolidation of our Colonies, the direction of the frontier, and even its
starting point on the continent of America, still form subjects of negotiation, and
the British Ambassador has declared that for continuing them he must seek new
instructions from his Court. I shall not repeat that in these negotiations with
Lngland we took, and will continue to take, into equal consideration on the one
side toe requirements and interests of the establishments of the RussianAmenoan Company and, on the other, the degree of its rights of possession
in the interior of the continent of America, and the measure of methods
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I have said above, for the peaceful existence of our Colonies more than all
is it necessary to determine with accuracy the frontier, the extent of the
country between the coast, a"nd this frontier must be sufficient, and be in
correspondence with the condition to what these establishments'will in all
probability, in time attain, and by their means of own defence."
I suppose that means, " b e their means of own defence." Then ao-afn,
in a letter of Count Nesselrode to Count Lieven, on pp. 173 and 174 which
letter was communicated to Mr. George Canning, we have the same practically
the same—position taken as to the necessity of protection. The point
discussed there was the Prince of Wales Island—the necessity of having
a strip of territory on the mainland which would be a support to and a
protection for Russia not only in the ownership of those islands, but in the use
of them, and that Russia demanded a moderate expanse of the mainland and
insisted fundamentally upon that moderate expanse because unless she had it
she would lose the control of her own islands. Again in a letter of Count
Lieven to Count Nesselrode, on p. 178, is a reference made to an interview
that the Count had had with Mr. George Canning, in which Mr. Canning
accepted the line of demarcation as suggested by Russia with certain qualifications. And I want to call the attention of the Tribunal just here to this
portion of this letter ; because it is of curious importance if my construction
of it is right.
"The English Government fully accepts this line as it is laid off on the

If we only had that Russian line. If he means there that the Russian line
had been laid off on the maps and the English Government fully accepted it,
which is my interpretation of what he saj's, certainly the production of
that map would have settled in large part the controversy here with reference
to,these eastern limits. But further down on the page he goes on to say : —
| The Imperial Cabinet proposed that this boundary (this eastern line),
should be formed by a line of prolongation drawn toward the north, beginning
at the 139th degree of longitude west of Greenwich. By following this
direction the Russian frontier would end, according to the English Government,
at the supposed mouth of the Mackenzie River, which an expedition sent very
recently by that Government has just been again ordered to explore more in
detail. The establishment of that boundary might consequently produce a
collision between the possessions of the two Governments, which it is in the
interests and intentions of both to avoid. In order to attain this end, the
Cabinet of London proposes that the line of demarcation, starting from Mount
Elias, instead of following the prolongation of the 139th degree of longitude
shall take a more western course."
So here you have Mr. Canning insisting that the purpose of the line is to
prevent the interference of the respective trading companies with each other,
and he wants now, in order to fully protect the Hudson's Bay Company, to
have this line of longitude, the meridian there, fixed so that it certainly would
exclude aU approach to the Mackenzie River.
And then I also call attention to what I call the 10-marine league Une ot
Sir Charles Ba^ot, and I turn to p. 159 of the American Appendix. Ihe
Russians had made a proposal, or rather Sir Charles Bagot had made a proposal
which Russia would not agree to, and Sir Charles now comes back and says to
the Russian Plenipotentiaries :—
«Since it has been decided to take as a basis of negotiation the mutual
advantage of the two countries, it should be noted, in answer to the proposal
made by the Russian Plenipotentiaries, that a line of demarcation drawn from
the southern extremitv of Prince of Wales Island to the mouth of Portland
Channel, thence up the middle of the channel "—(your Honours will notice
this, that he uses the expression "middle of the channel )—" until it toucnes
the mainland ('terre ferme'), thence to the mountains bordering the coast, ana
thence along the mountains as far as 139 degrees longitude, would deprive n
3 C:
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'Britannic Majesty of sovereignty over all the inlets and small bays lying
between latitudes'56 degrees and 54 degrees 45 minutes whereof several ( as
there is every reason to believe) communicate directly with the establishments
of the Hudson's Bay Company, and are, consequently, of essential importance
to its commerce, while, on the other hand, the Russian-American Company
possesses no establishments on the mainland (< terre ferme ) between the two
above-mentioned parallels, or even on Prince of Wales Island, or on the
islands located between the latter and the mainland.
>
" In accepting the proposal made by Sir Charles Bagot in his first conference
with the Russian Plenipotentiaries, Russia would have had, it would seem, only
one difficulty, that which might result from the right which might perhaps be
claimed by the United States, by virtue of their Convention of 1818 with Great
Biitain, to navigate freely in all the waters between King George's Island and
the ma'inland ("terre ferme '), and thus, in a way, embarrass the trade of the
subjects of His Imperial Majesty in these waters.
" In order to obviate this difficulty and to insure to Russia the* exclusive
sovereignty of these waters, as well as aU the islands and coasts where there are
really Russian establishments, Great Britain would offer to accept as the line of
demarcation between the territories of the two Powers, a line traced from the
west toward the east along the middle of the channel which separates Prince of
Wales and Duke of York Islands from all the islands situated to the north of
the said islands until it touches the mainland (' terre ferme ').
"Thence extending in the. same direction on the mainland to a,.point
10 marine leagues "—(if you notice, he makes the distance invariable)—
I from the coast, the line would run from this point towards the north
and north-west, parallel with the sinuosities of the coa,st, and always, at a
distance of 10 marine leagues from the shore, as far as the 140th degree of
longitude (Greenwich), the prolongation of which it would then follow to the
Polar Sea."
And here you see that, as far as the eastern line is concerned, Sir Charles
Bagot ran it at an invariable distance of 10 marine leagues from the sea.
starting at its southern boundary and running up, as I shall call to the attention
of your Honours in a moment ; he fixed the invariable limit there, at 10 marine
leagues, thus making a most effectual barrier against the approach of the
Hudson's Bay Company. I will refer to that again.
Mr. AYLESWORTH : Let me understand, Mr. Watson. Is it your-view,
your argument, that that proposal was incorporated afterwards into the actual
Treaty, so far as the width of the lisière is concerned ?
Mr. WATSON : When I come to that question I shall claim, and I think I
shall be able to satisfy your Honour that the Parties agreed that the invariable
width of this lisière should be lOmarine leagues unless the mountains actually
reduced it; that if the mountains are not there then the 10 marine leagues is
a necessary width, and I shall try to persuade the Court, as I think I can,
that, taking Sir Charles Bagot's proposal, taking Count Nesselrode's letter,
taking Mr George Canning's letter, they all agreed to this as the invariable
width, and that this expression " should not exceed 10 marine leagues from
the sea was understood by both Parties as meaning an absolute fixing of
the 10 marine leagues distance, provided the mountains were not there If
the mountains were there, of course that would limit the distance, but that
I discuss very fully under a subsequent part of the Case. Have I answered,
your point ?
Mr. AYLESWORTH : Entirely.
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Canning of the 8th January, 1824, and I read from ph 150" of the United States
Appendix. Mr. Pelly there calls attention to the fact that our traders are
extending their posts—I am reading from p. 149 now—still further to the
north in the country to the west of the Rocky Mountains, and that Russia
has no settlement on the mainland, but only a southern settlement, that at
Sitka, on the islands.
And then, at p. 150, he says this :
" P r o m a want of acccurate knowledge of the courses of the rivers or
ranges of mountains, it is difficult to suggest any satisfactory boundary in
the interior of the country in question, and (if consistent with your views)
it might perhaps be sufficient at present to settle a boundary on the coast
only, and the country 50 or 100 miles inland, leaving the rest of that country
to the north of that point and to the west of the range of the mountains
which separate the waters which fall into the Pacific fiom those which flow
to the east and north open to the traders of both nations."
You will notice now* that Mr. Pelly—and this is the first suggestion of
distance—actually puts the width of the lisière at 50 to 100 miles. And going
further down in the letter he says :—
" I f it is considered proper to fix at present the interior boundary, I
would suggest a line drawn from the above-mentioned point at Chatham
Straits due north until it strikes the range of mountains which separate the
waters (being the supposed continuation of the range called the Rocky
Mountains), and thence to follow the ridge of these mountains to the Frozen
Ocean."
There Mr. PeUy gives Russia the Rocky Mountains some 300 miles inland.
I turn next to a letter of Mr. Canning's, on p. 148, one of his communications to Sir Charles Bagot, and a very long one, wherein he disposes of-the idea
of a joint negotiation with America, and in this communication Mr. Canning
says, two-thirds of the way down the page :—
• " It would, however, in that case "—(they were now talking about the line
running up from the Lynn Canal)—"be expedient to assign, with respect to the
mainland southward of that point a limit, say, of 50 or 100 miles from the coast,
beyond which the Russian posts should not be extended to the eastward."
. There again Mr. Canning is wiUingto give Russia 50 to 100 miles inland :—
| We must not on any account admit the Russian territory to extend at
any point to the Rocky Mountains; By such an admission we should establish
a direct and complete interruption between our territory to the southward of
that point, and that of which we are in possession to the eastward of longitude
135 degrees along the course of the Mackenzie River."
And does the Court notice that here is the Hudson's Bay Company,
.which wants to be protected, and here is the Prime Minister of England both
agreeing that if Russia would be satisfied with a limit of 50 to 100 miles,
England would be satisfied with the same.
And then allow me to turn to p. 81 of the British Appendix. I am dealing
now with the question of the barrier that Russia wanted, and I want to call your
attention to this letter of the Hudson's Bay Company, written by Mr. Pelly, to
show thstt he has the same idea. the Russians have with reference to the
proposition that there must be a barrier erected between the respective
Companies, the Russian-American Company and the Hudson's Bay Company.
At the top of p. 81 he says :—
" I am at a loss to understand how the great object of the arrangement
(the prevention of the collision of the traders of the different Powers) is to be
attained by these means—"
He is dissatisfied with all this, because the American Treaty has been signed,
and he is dissatisfied at the position that" England is taking with reference to
the boundary :—
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have no claim, and knows them only by the English names of George III and
Prince of Wales Archipelago."

But what. I say that passage is essential for is, that here Mr Pelly >says
that the great object of the arrangement-the great
9 ^ ^ ^ ^ ^
effect-is to estabUsh the boundary-line as a protection to the traders of the
different Powers. And, again, on p. 110 of the British Appendix, Ifindthe
Hudson's Bay Company, through Mr. Pelly, again asserting the same idea. Let
me read, at some little extent, that letter. He says : —
" I duly received Lord Francis Conyngham's letter of the 19th instant, with
its inclosures, and it does not appear to me that the counter-project of Russia
is so essentiaUy different from the one which His Majesty s Ministers have
considered it advisable to propose ? to Russia, as far as the Hudson's Bay
Company are concerned, to reject it."
Now, I do ask the attention of the Court to tl fact that here the
Hudson's Bay Company assented to the '_' contre-projet " Russia, so far as the
interests of the Hudson's Bay Company is concerned, e: pt in the following
particular, that " in the Ilnd Article, which should more ccurately define the
eastern boundary from the Portland Canal to the 61st d< ee of north latitude
to be the chain of mountains." Our friends say that thes< ountains are not the
chain which is referred to in the Treaty—here the H son's Bay Company
distinctly defines them as referred to in the " projet " of Rusissia as being a chain
of mountains :" . . . . at a ' très petite distance de la côte,' but that if the summit of
those mountains exceed 10 leagues, that the said distance be substituted instead
of the mountains."
As I was answering you a moment ago—you find there a distinct
affirmation by Mr. Pelly that if the mountains are not there the 10-marine
league distance is to be substituted instead of the mountains—not merely the
particular sets of mountains, but the mountains.
Mr. AYLESWORTH : That was the idea at that stage of the negotiations.
The P R E S I D E N T : This was negotiation at that time ; it is not what was
subsequently agreed to. I follow your argument perfectly, but I mean this
was negotiation—this was- not contract.
,
Mr WATSON : I merely stuck a pin in there, Sir, because I intend to use
it hereafter ; and if your Honour will keep open that question to allow me to
present our views I do think that I can give you some cogent reasons for
believing that this 10-manne leagues line was to be an invariable Umit if the
mountains were not there I read on.
" It certainly would have been a more advisable arrangement had it been
practicable to have made the strait between the mainland and the Lands
instead of the mountains the division, not only as a more natural one but would
have prevented the possibility of collision of the traders of the two countries,
bt
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you will recollect was one of the principal reasons stated by Russia for
proposing a division of territory."
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So that there could not be any question about it that both sides thought
ft'was a most important matter to draw this line of demarcation in such a way
that it would prevent collision between the respective posts. I certainly am
entitled to ask the Court to go with me to this extent—that Russia wanted a
barrier which_ would exclude and prevent the posts of the Hudson's Bay
Company coming down to the coast and interfering with her trade with the
Indians ; with her hunting ; with her fishing up these inlets and through this
territory where the wild animals were; and also such a barrier as would
protect her in the ownership of her islands.
- But Russia wanted something else, if the Court please ; although what I
am.now about to state, I think, is included in the views I have already given.
Russia wanted the exclusive sovereignty over the waters on the coast, and she
did not want any question whatever in reference to that. And now I will
refer to the letter of M. de Poletica to Count Nesselrode, in the first place, on
p, 142 of the United States Appendix. After stating to Count Nesselrode the
difficulty that there haa been, and why he could not agree with Sir Charles
Bagot as to the boundary-line, on the top of p. 142 he said in this way :
I Chevalier Bagot, after informing me of the plan of demarcation devised
by his Government, agreed unhesitatingly that when the boundaries between
our respective possessions were once established, we would be perfectly free to
introduce into the territory allotted to us such administrative regulations as our
own wisdom might suggest ; that is to say, that we shall have" full liberty to
permit foreign navigation in our waters, or to reserve them exclusively for
our own use."
There was the agreement between Sir Charles Bagot and M. de Poletica at
the very opening of the negotiations.
And now let me turn ydu for a moment to what was the first proposal of
Russia, on p. 158. That proposal was, as I have already read it, that they were
to go down to the 55th degree, but were to have the whole of the Prince of
Wales Island. And then, to complete the line of demarcation, they were to
follow Portland Channel up to the mountains . which border the coast. And
from this point the boundary would ascend along those mountains parallel to,
the sinuosities of the coast, and the principal motive which constrained Russia
to insist upon sovereignty over the above-indicated lisière upon the mainland
from Portland Channel to the point of intersection of the 60th latitude with
139 degrees of longitude, is that, deprived of this territory, the Russian-American
Company would have no means of sustaining its establishments, which would
therefore be without any support and could have no solidity. And then following that by thé views of Sir Charles Bagot, on p. 163, I call your attention to
this. There had been a proposal made by Sir Charles to which Russia would
not agree, and Sir Charles then, in reply, uses this argument :—
| Any argument founded on the consideration of the practical advantage
of Russia could not fail to have the greatest weight, and the Plenipotentiary of
His Britannic Majesty did not hesitate to give up, in consequence of this
observation, of the Russian Plenipotentiaries, the line of demarcation which he
had first proposed, to wit, one passing along the middle of Chatham Straits as
far as the northern extremity of Lynn Channel, and thence to Mount Elias, or
to the intersection of the 140th degree of longitude ; and to offer another
which would secure to Russia not only a strip on the continent, opposite the
southernmost establishment which she possesses on the islands, but also the
possession of all the islands and waters in its vicinity, or which are situated
between that establishment and the mainland ('terre ferme'); in short,
possession of all that could in future be of any service either to its stability or
its prosperity."
And I turn back to p. 159 to read in connection with this that Sir Charles
Bagot, in his first proposal, said that to obviate the objection which Russia had
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" In order to obviate this-difficulty, and to ensure to Russia the exclusive
sovereignty over these waters, as well as of the islands and coast, where there
are really Russian establishments."
Great Britain suggested a new line, so that you have there Sir Charles
Bagot's own assertion that the line that was suggested was a line which
would give to Russia the exclusive jurisdiction of the waters, and give to her,
as he expresses in another letter, the possession of aU the waters.
Now, when Mr. Canning drew his first draft, which he sent in his letter of
July, 1824, to Sir Charles Bagot, he raised distinctly the question of the
exclusive sovereignty of Russia over these inland waters. And I ask your
attention to pp. 181 and 182 of the United States Appendix, being
Mr. Canning's letter of the 12th July, 1824 That line, you will remember,
was the line that Mr. Canning drew along the base of the mountains from the
head of Portland Channel to Mount St. Elias. But he coupled with that line
this suggestion :—
"Your Excellency will be careful to make it understood that this
limitation of time cannot in any case extend to the use (that is, the ten-year
limitation) by Great Britain of the Harbour of New Archangel, still less of the
rivers, creeks, & c , on the continent, the use of aU which is in the nature of a
compensation for the perpetual right of territory granted to Russia, and, therefore, must be alike perpetual."
There was Mr. Canning's assertion that in the draft itself of the Treaty
there should be a recognition of Great Britain's right to go into these rivers
and creeks, & c , on the continent. That is, all the inland waters. And in his
draft itself, on p. 183, the proviso that he made was that Russian subjects—I
read now Clause 2nd of Article I H — " Should for ever freely navigate and
travel along the said line of coast and along the neighbouring.islands."
Count Nesselrode did not understand that ; he did not understand
whether that draft was intended to claim a perpetual right on the part of
Great Britain to frequent freely all these inland waters, and he therefore
inquired of Sir Charles Bagot. A n d now I call, the attention of the Tribunal
to the fact that both sides agreed that here the point was distinctly made.
Great Britain claimed that the Treaty should have a clause which "ave her the
right—the perpetual right—of the access to Lynn Canal and these inland
waters. Mr, Canning put that in the letter to Sir Charles Bagot, and in definite
language he put it in the draft Treaty. But Sir Charles Bagot supplemented
the Treaty, and said to Count Nesselrode :
"Yes, that is what it means.
waters."

We must have the right to aU these inland

Now, what was the reply of Russia ? Russia says—Rather than grant you this right we will make no Treaty. Under no
consideration—for no possible compensation to us will we grant you this ri<dit.
It would be utterly inconsistent with our idea of sovereignty ; it would utterly
destroy the purposes for which we are contending here, and rather than grant
you this right we will stop. We will make no Treaty ; and we will take our
chances lor the future.
_
Now is it possible, is it within the range of any human probability/that
Russia standing on this position and refusing to make this Treaty, fo that
She said that she would not even allow Great Britain perpetual access
to these inlets; she would give it to her for
^ ^ A ^ f ^ S f p B
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make a Treaty and give it to her for ever she would stop right where she was.
And yet, right on the heels of that, right when the question was fresh, and Russia
had taken her determined stand, is it possible that she turned round and made
a Treaty and gave them the heads of all the inlets to which she had really
refused access ? Now, let me read you how determined that controversy was.
Because I do submit that I am entitled, and I know that your Honours will rive
me every whit to which I am entitled, and I hope you will give me a good deal
more—but certainly I am entitled to insist here upon this position of Russia in
reference to this claim to frequent these inland waters.
I read now from Sir Charles Bagot's letter to Mr. George Canning, dated
the 12th August, 1824, pp. 190 and 191, of the United States' Appendix.
When this project was sent to Sir Charles Bagot with the instructions that
he had, he.d'iscussed them with Count Nesselrode and M. de Poletica, and he
reported that there were three points that arose : first, as to the opening for ever
to the commerce of the British subjects of the port of Novo-Archangelsk ; second,
as to the liberty to be granted to British subjects to navigate and trade for ever
along the coast of the lisière, which it is proposed to cede to Russia from the
Portland Canal to the 60th degree of north latitude and the islands adjacent ;
and third, as to the liberty to be given reciprocally to each Power to visit for
a term of years the other parts of the North-Western Coast of America.
As to the second point, now I will read from the bottom of p. 190 :—
I The Russian Plenipotentiaries declare that they are ready to grant to His
Majesty's subjects for 10 years, but for no longer period, the liberty to navigate
and trade along the coast of the lisière proposed to be ceded to Russia, from the
Portland Channel to the 60th degree of north latitude, and the islands adjacent,
and that they are ready to grant for ever the right oi ingress and egress into
and from whatever rivers may flow from the American continent and fall into
the Pacific Ocean within the above-described lisière, but that they can, under
no circumstances and by no supposed correspondent advantages, be induced to
grant to any Power the privilege to navigate and trade m perpetuity within a
country the full sovereignty of which was to belong to Russia; that such
perpetual concession was repugnant to all national feeling and was inconsistent
with the very idea of sovereignty."
And further down on the same page he said :—
' " I am, I think, too well acquainted with, and have too long negotiated
upon, this subject to have deceived myself in this respect, and I am
fully persuaded, from what has passed between Count Nesselrode,
M. Poletica, and myself since the arrival of your instructions, that the
determination of the Russian Government is now taken rather to leave
the question unsettled between the two Governments for any indefinite time
than to recede from their pretensions so far as they regard the three points
which I have particularly specified."
And that was that Russia would not under any circumstances yield that
it.
right.
Let me also turn for a moment to p. 202 and p. 204, to Count Nesselrode'3
reply to this question, in which he takes up the different_ suggestions that had
been made bv England, and he presents the matter in this light.
The first suggestion that he calls attention to is toe liberty oi English
subjects to hunt, and to fish, and to trade with the natives of the country
perpetually on the whole of that part of the coast which constitutes the subject
of discussion, and which extends from 59 degrees of north latitude to 54 degrees
40 minutes, and you will notice there that it is to hunt, to fish, and to trade
with the natives along the whole of that coast. On p. 202—it is so long and
so wearying, I know, to the Court, and I am certain to myself, to read all this
that you, being familiar with the entire correspondence, will take up the point
without my following it in detail—on p. 202 :—
| We have been willing to suppose that, in spite of a formal taking possession, a long occupation of the principal points, and a peaceful exploitation ot
3
D
[1060]
.

Mr. Watson.
Sept. 24. 1003.

378
Mr. Watson.

Sept. 21, JOB

:alth
and
the sources of re\
Russia's rights of sovereign^
subject of a doubt. We h
40 minutes, and to prevent
3 with
have permitted one of the P<
ten years, on the whole extei of the
the profits of hunting, fishing, and tradu
same advantages to England ; but to grai
the recognition of our rights of sovereij
them. It would be consenting to possess J
possess in fact."
And he says
question, and th
demand of Grea
what did Mr. C
obsta
Mr. S
ICi
this access pel îtually t
American App idix :—

»rth la
1 thei

dy in nai

i on this

that Ru
Why,
toolly i
8th D<

" We are content also tc
liberty of access and commer
may be best stated precise
Convention."

ht be the
1 degrees
we
Pc
o share for
n disputed,
e offer the
>e to obtain
exercise of
îat we now

d so in his letter to
dropped his claim for
.ad from p. 211 of the
of ten years for the reciprocal
s territories, which stipulation
Article I V of the American

In other words he said, Count Nesselrode has offered us ten years. We
are now willing to take it, and we will waive this exclusive right. Yet not
withstanding that that conclusion had been reached—and remember now
how near this was to the drawing of this Treaty, because it was on the
8th December, 1824, that Mr. Canning wrote this letter—notwithstanding
this conclusion had been then reached, the contention now is that although
Russia stood firmly like a rock as against the claim of Great Britain merely to
the access perpetually to these inland waters, yet she turned round and made a
Treaty which gave to Great Britain more than half of all the bays and
inlets.
Now, I submit I am entitled especiaUy under the words of this Treaty of
1903, which says :—
" You shall consid(
shall in the constructior
shall take into effect the

id

' (shall con sid er,
hemaki igo ft hese

t m ay),
isw< ;rs),

"hut
" you

I submit 1 am entit ed
1 to say t l
ou could
be fol
ever come to an answe r w
nidi
reat Br
line, and
Br
thus rive to them the hal
and inh
t to show
*yh
you in the clearest a nd
t kind of
unmistakable manner, by le ]Dla
evidence that this controversy between Rus
as settled
1, w iic
in Russia's favour within two months of th time th
wa s d •awn, was
completely disregarded, and that Russia t •ned ro and fo
Dm e r sason not
indicated to us in this case, that Russia turn round and id:
" Notwithstanding our present position 'advant
w e w ill nov j waive it,
and we will not only give you the perpétua right o f°ac ss, bu W€ will give
you the half of all the bays and inlets."
You cannot certainly come to that conclusion unless you are satisfied that,
taking the whole case altogether, it is perfectly apparent that Russia determined
to waive her claim. And that is the most incomprehensible situation to me
because Mr. George Canning agreed to the position that Russia took up.
WeU, now, I come'to another question as to how Russia was to accomplish the purposes which she wanted. I have said that she wanted a barrier.
&ow, what kind of a barrier did she want ? Did she want a barrier that
would give her water lines for 37 miles, the distance between Portland Canal
and Mount St. Elias? Did she want merely a line over running water with
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à neighbour owning the upper half with the right to go up and down over
Mr. Watson.
Russia s portion ? Was that the kind of barrier that Russia was talking about 1
Why, she was talking about a barrier on the mainland ; she was talking about Sept. 24, 1903.
a strip of territory; she was talking about a continuous lisière which would
prevent the approach of the Hudson's Bay Company's posts.
WiU anyone tell me how a lino drawn there, as the British line is, and
drawn over here, as the British line is—how that prevents the approach of
the Hudson's Bay Company down here to interfere with the trade of the RussianAmerican Company ? TeU me how it would accomplish the purpose which
Russia wanted, to have this line over flowing waters ? Why, let me turn and
read to you again some extracts to prove what I am contending for now, and
that is, that this lisière, this barrier, was to be upon the mainland. I t was not
to be on the water. Great Britain wanted it on the water at first. Mr. Pelly
wanted it on the water, and said it was most effectual. Russia said, " No." I
refer in the first place, now, to Russia's first proposal to Great Britain which
contained this suggestion, and I have already read it to you, that she is bound
to insist upon sovereignty on the above indicated lisière upon the mainland—it
is on p. 158, Appendix, United States' Case, I am reading—from Portland
Channel, from the point of intersection of the 56th degree latitude to the
139th degree longitude, and that, deprived of this territory, the RussianAmerican Company would have no means of sustaining itself, and so forth.
You wiU notice there that the lisière, the boundary, was to be upon the mainland. Now, Sir Charles Bagot replied'to that, and on p. 159 you will find his
reply, wherein he ran the line inland 10 leagues, in his own words, " on the
mainland." He went up the channel and he got to the mainland, and then
he ran his line 10 leagues inwards, and then continued it around the sinuosities
of the coast, and that, you will find, made it a solid body of land. And
Sir Charles Bagot himself, on p. 163, called it a strip on the continent. He
did not call it " strips." He did not call it a piece of barrier running part over
upon the mainland.
land and part over water. It wa a strip upo
he wanted a barrier, and I
On p. 161 you find Ru
iy tin
r t her
have already read it to you,
nly support
her estabUshments on the
Company posts,
• islands, b u t also to prevent the
h of the Hudsoi
the attention of the Tribunal, how is it possible
And, as I have already called
•
posts
here
in
the
interior
for
any line across
with the Hudson's Bay Compa
the water along here [indicatif on map] to prevent the approach of those posts
down into the region of the hu ing, and the fishing, and the trading which had
;en exclusively granted to tl Russian-American Company. You find then
on pp. 161 and 163 that she insists that the Prince of Wales Island without a
strip of territory on the coast would be useless. Count Nesselrode, in his
letter to Admiral Mordvinof on the 11th April, 1824, on p. 166, says that the lisière
will be a considerably extensive zone of country, and, speaking of the_ extent of
the country between the coast and the frontier line, he says that this portion
must be sufficient, and be in correspondence with the conditions to what these
establishments will, in all probability, in time attain and be their own means of
defence. Again, Count NesseUode writes to Count Lieven on the 5th April,
1824, p. 174. Speakino* of this barrier, he says it is to be a moderate expanse on
the mainland, and on p.&173, in the same letter, he says it is to be a narrow lisière
upon the coast itself, and 'on p. 174 he again calls it a mere strip of the continent, and again on the same page he says that Russia reserves for herself
only one point of support. Now, all of these expressions—all of them—
are entirely inconsistent with the idea that this barrier was to be
a line running across the waters. And Count Lieven writes to Count Nesselrode on the 20th Mav, 1824, at p. 178, speaking of this barrier as a considerable extent of territory that was to be ceded to them by Great Britain, and says
that the 10-marine league line is instituted merely for the purpose of regulating
the extent of barrier. & He says on p. 178 that England desires a more definite
description of the limits within which the portion of territory obtained
by Russia on
It is the territory on
ontinent is to be inclosed.
the continent,
the deliinitatioi i Mr. George Canning wanted, was to
make more a
the
strip
"more
accurate — and then
e — tu make
Mr. George cJ
unt Lieven on the 29th May, 1824,
P; 180, and sp
of the s trip of land required by Russia on the continent. Mr. G
Canning writes to Sir Charles Bagot on the 12th July,
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degree of north latitude to the point of intersection with the 141st degree of
west longitude, and Mr. George Canning, m his last draft to Mr. Stratford
Canning in the British Appendix, p. 116, called it "either upon the coast or
the waters of the continent." Mr. Stratford Canning, in his draft p. 124,
called it "either on the coast or the strip of mainland included in
the limits of the Russian possession," and Mr. Matusevich—who seemed
to have a curious faculty of not agreeing with any person as to the arrangement
of the Treaty or the meaning of particular phrases—said that the strip was to
be either on the coast or on the strip of mainland included in the limite of
the Russian possession, and the completed Treaty identifies this barrier
either upon the coast or upon the border of the continent comprised within
the limits of the Russian possessions. I am reading from a clause in the
Articles to the effect that Great Britain shall not settle either upon the
coast or upon the border of the continent comprised within _ the limits
of the Russian possession. Now, I certainly might safely ask this Tribunal
to agree with me that what Russia expected to get was a strip of territory
on the mainland. But our friends on the other side, for once, have come
to my aid, anil when they argued the line of 54 degrees 40 minutes of the
Portland Channel they gave a number of references to prove that our strip
barrier *
of land was to be on the mainla i d to be on the
tit
mainland. They said we were not 1 get it
on the mainland.
Now, it is true that they afterwarels
id and said th t we were
sdi
to get it on the water ; but as a friendly id{
ther side, I
do not want to be ungrateful and refuse it, so 1 1
the eferences that my
friends gave and ask them to be incorporated
wn argument, as
being perhaps stronger than the ones I have giv<
Th
how, on p. 70 of
the British Appendix, that Russia's counter-draft in the fif paragraph speaks
of the lisière on the mainland. On p. 71 that Russia sp< :s of the limits on
the coasts of the continent. On p. 72, in the eighth para iph of the draft,
they speak of a strip of land on the coast of the continent
On p. 74 Sir Charles Bagot refers to " a boundary on t
mainland coast."
On p. 74 Russia refers to " the territory on the coast
On p. 76 Count
Nesselrode refers to " the narrow strip on the coast."
Now, again, I say that for once, my friends on the other side and myself
agree, and that agreement is to the extent that this barrier was to be a strip of
land on the mainland. It was to be something which would prevent the approach
of the Hudson s Bay Company's posts.
T ï T h e - C j U r t S P n o t i c e n o w t h a t I h a v e Proceeded with this discussion, and
1 have tried to extract from it the main positions which the respective parties
claimed, and just now I wish to go back and recapitulate it at the risk of being
considered a httle tedious. First of all, it appears that what England wanted was
1v CnZ t T 1° ^ e X O l u d , e d ' T h a t i s fim - a n d n e x t S h e wafted the Hudson's
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Now what did R ? , ? - m a k l D g , t h t T x e ^ b u t t h a t was abandoned.
JNow, what did Russia want? Why in the most unmistakable way she
had asserted that she wanted a bar
ner to prevent the approach of the Hudson's
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Bay Company's posts into the neighbourhood of the coast w eh Russia owned
Mr. Watson.
down to the 55 th parallel, and she wanted a barrier there lat would prevent
Sept. 24,1908.
collision, and she wanted a barrier that was to be sufficient for t
tore as
well as for the present, and she wanted something which would pra
dly and
wholly and efficiently prevent the encroachment of the Hu.._.
Company's posts on this coast of hers, and prevent interference with the
exclusive privileges which she- had granted to the Russian-American Company
to hunt and fish and trade along that coast and in that neighbourhood. And
then she wanted, in addition, a strip of territory for the purpose of insuring
her in her position of ownership of these 1,100 islands which run along the
shore in such close proximity to it as I have hereinbefore suggested. And she
said in the most unmistakable way that could be enunciated, if you, Great
Britain, insist on the perpetual right of access to our inland waters, to hunt
and fish and trade, we will make no Treaty with you. And Sir Charles Bagot
said in a letter I have read to you :—
" I am satisfied that Russia will never yield this point—I am satisfied she
will never do it."
And so these were the respective positions and the claims that the respective Parties did make.
Now, I want to see if I can prove to the Court this, as throwing a flood of
light on this question that I have been discussing. I think that a careful examination of the correspondence and the negotiations—and I again call your
Honours'attention to the fact that the Treaty says you | shall" consider them—
shows this, that there never was an eastern boundary-line proposed on the
mainland that did not run around the heads of all the bays and inlets. They
did have water-lines which Russia would not agree to, but after Russia refused
to agree to the water-lines, there never was a boundary on the mainland that
did not run around the heads of all the bays and inlets.
Now, let me see if I can prove that. I can only prove it, of course, by
referring to the negotiations. I have already called your attention to the
position of Great Britain at the start, and that is that what she wanted, and the
only thing she wanted was that the line should be drawn so that the rights of
His Majesty's subjects in North America should not be interfered with, and
Mr. George Canning, on the 5th February, 1823, in his letter to Sir Charles
Bagot, p. 118 of the United States' Appendix, instructed the latter to
proceed with the negotiations upon the basis of the instructions to the Duke of
Wellington which were the ones I have just given you. Now, what were
Mr. Canning's suggestions and what were Sir Charles Bagot's suggestions of
that line?
On 12th July, 1823, at p. 124, in a letter from Mr. George Canning to Sir
Charles Bagot, he suggests :—
" A line of demarcation drawn at the 57th degree between. Russia and
British settlers would be an arrangement satisfactory to us and would assign to
Russia as much as she can pretend to be due to her."
And Sir Charles Bagot, replying to Mr. Canning on 19th August, 1823,
p. 127, said that he had had an interview with Count Nesselrode and
told him :—
"That our pretensions had, I believed, always extended to the 59th
degree of north latitude, but that a line of demarcation drawn at the 57th
degree would be entirely satisfactory to us."
Sir Charles Bagot, in his letter of the 17th October, 1823, p. 131, said
that he had told M. de Poletica that the British Government would :—
" . . . . I thought be satisfied to take Cross Sound, lying about the latitude
of 5 7 | degrees as the boundary between the two Powers on the coast, and a
meridian line drawn from the head of Lynn Canal, as it is laid down in Arrow-
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smith's last map, or about the 135th degree of west longitude as the boundavy
. in the interior of the continent.'*.
And that :—
" M . de Poletica seemed to suggest the 55th degree as that which, in his
opinion, Russia would desire to obtain as her boundary."
Mr. TURNER : What is the date of that letter ? I ask because it refers
to Arrowsmith's last map.
Mr. WATSON: 17th October, 1823, at p. 131 of the United States'
Appendix.
• Mr. TURNER : It indicates some other m a p than the map of l824.dM
Mr. WATSON : Yes, Sir ; I am glad you called my attention to that ; I
had not noticed it. You will notice that this Une ran up to Cross Sound came
up to the head of Lynn Canal, and then went by the meridian line to the
Frozen Sea. Mr. Canning wrote to Sir Charles Bagot on the 15th January
1824, at p. 145, and he considers this question at some length, and he s u r s i s
now the foUowing Unes :—
" Either the channel between the islands "——
That is these channels in or aroundhere {indicating on map) between the
islands.
" . . . or that between the islands and the mainland "—
That is obviously up here {indicating).

That is Stephen's Pa

" . . as the most desirable line of demarcatio: o the; eastward, which
r
n so as to comprehend
being agreed to, the line to the southward might be d
Sitka and all the Russian settlements upon the island
" If one or other of these channels cannot be c
ined as the boundary,
ihof the northernmost
then the line must be drawn on the mainland to the :
post of the North-West Company, from east to west
itil it i strikes the coast,
and then may descend to whatever latitude may be r
ssary for taking in the
island on which Sitka stands. . . .
If your Excelle
obtain the strait
which separates the islands from the mainland as tl
ound ary, the prolongation of the line, drawn through that straight woul
rike the mainland near
< Mount Elias, the lowest point of unquestioned Russi disco very. But if that
were too much to insist upon, the 135th degree of
ritud<Î, as suggested by '.
your Excellency, northward from the head of Lyn
Harl Dour might suffice.
It would, however, in that case be expedient to assign, with respect to the
mainland southward of that point, a limit, say, of 50 or 100 miles from the
* coast, beyond which the Russian posts should not be extended to the
eastward."
There is some mistake about that meiidian line as far as these maps are
concerned (heie is that meiidian shown on the Paden map), but practically it
is from the head of the Lynn Canal. It would, however, in that case be
expedient to assign with respect to the mainland southward of that point—I ask
your, attention to this—a limit of say 50 or 100 miles from the coast beyond
which thé Russian post should not be extended to the eastward. Do you
notice that he does take now by this line a portion of the Lynn Channel and he
makes that, neutral territory—that is, I mean it belongs to both. But now when
you get up here {indicating) and take this line to the southward and give to
' Russia from 50 to 100 miles, you go round all these inlets and bays every one of
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them. It would not go round Lynn Canal because you start the line up there
but the line to the southward would run round these inlets and bays all round
down to the 56th parallel. Sir Charles Bagot replied on the 17th March 1824
pp. 154 and 155, that he was unable to get Russia to agree to Mr. Canning's
line, and he then gives an account of his long negotiations with M. de Poletica
in which the propositions of England and of Russia were respectively as
follows :—
He says that he stated to M. de Poletica what he regarded as the wishes
and interests of Russia on the one hand, and the wishes and interests of
England on the other, and he says that he then suggested to Russia, as the
boundary, a line drawn through Chatham Straits (he comes back to that ; that
is he comes to it because he had been so instructed by Mr. George Canning)
to the head of Lynn Canal, thence north-west to the 140th degree of longitude
west of Greenwich, and then along that degree of longitude to the Polar
Sea.
Now, this line I agree did not give Russia anything down from the
140th degree of longitude to the 56th parallel. It ran up the Lynn Canal and
then went up to the Frozen Sea, and instead of doing what Mr, George Canning
had suggested should be done, to give Russia 50 or 100 miles down here, he
did not even suggest that, but ran the line absolutely on to the Prozen Sea.
Russia then suggested this proposition, on p. 158 :—
I The 55th degree of north latitude as the line of demarcation between
the respective possessions on the North-West Coast of America. As that
parallel, however, cuts the northern extremity of Prince of Wales Island,
leaving two points of land outside the line, Russia suggested that the whole of
Prince of Wales Island be given to Russia, and she then completed her line as
follows."
" To complete the line of demarcation, and render it as distinct as possible,
the Plenipotentiaries of Russia have expressed the desire to make it foUow
Portland Channel up to the mountains which border the coast.
"From this point, the boundary would ascend along those mountains,
parallel to the sinuosities of the coast, as far as the 139th degree of longitude,
meridian of London, the line of which degree, prolonged northward, would
form the ulterior limit between the Russian and English possessions to the
north as well as to the east.
"Bagot replied, p. 159, that that line of demarcation would deprive His
Britannic Majesty of sovereignty over the inlets and smaU bays lying between
latitudes 56 degrees and 54 degrees 45 minutes."
I am going to give the Court my own construction of that. I do not know
whether I am right or not. My idea is this. Here is the 56th degree of
latitude up at the head of Portland Canal. I think he was referring to
54 degrees 45 minutes down here {indicating on map), and he had the impression
that there were inlets or bays along there that might connect with the Hudson
Bay Company's property, and if the line ran up Portland Channel and along
the mountains it would cut off the Hudson Bay Company from use of those
bays and inlets. Of course, he was mistaken. There were no inlets and bays
there to cut them off from. And Sir Charles Bagot then suggested that Great
Britain would accept, as the line of demarcation between the two Powers,.a
line traced from the west towards the east, along the middle of the channel
which separates Prince of Wales and Duke of York.
He wants to go up this passage here between the Prince of Wales Island.
Here is the channel which separates the Prince of Wales from all these islands
up here {indicating), and then he goes up and strikes the coast of the mainland
there and—
^ I Thence extending in the same direction on the mainland, to
marine leagues from the coast."
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I say he came round the heads
" of all these bays and inlets, and then to the
coast, and that by the word " coast " there he meant the line where the water
touches the land, because, and I thii ik this is a demonstration of this, because he
said in his proposition, as I have aire ady read to you, this would give to Russia the
sivejurisdicexclusive jurisdiction over all these Lters—not a joint—th<
e the line up
1 take a divider, and i
tion over all these waters. If you
in 10 leagues
around the head of Lynn Canal, y
will see it is much mi
; 10 leagues
from what Great Britain now calls the genera
in two. But
only from the general trend of the coast wou
by his line
Sir Charles expressly states that he intends
have meant,
exclusive jurisdiction of the inland waters,
, run around
therefore, to cut Lynn Canal in two. His line
the head of the Caual.
The PRESIDENT : You mean,
you, Great Britain."

, Russia."

You said " to

Mr. WATSON : Oh, es. Your Lordship ^ iU notice I am tryin
to Great Britain everythh t. that possibly can be lisposed of in that w
The PRESIDENT : I am afraid not.
Mr. WATSON : Absolutely that line must run ar rid aU the heads of all
the bays and inlets.
INOW, what is the significance of that ? Why, it is this. Here you have
Russia refusing a line which gave to her aU of these bays and inlets north
of the point where the line struck the mainland, and she objected to it. Why?
Not because it was not wide enough. Why did she object to it ? Because it did
not go down and take in Portland Channel and run up to the 56th parallel, and
give them all this peninsula down here in order to guard them as to the Prince
of Wales Island—that is the only reason she objected to it. Therefore, now
if the British line is correct, and if this Treaty means what Great Britain now
says it does, you have the most astonishing revolution.
I might almost
term it a somersault on the part of Russia. Here was Great Britain offering
to give her what she wanted ; offering to run the line round the heads of these
bays and inlets, except as to Portland Canal, and the offer refused by Russia,
because it did not go far enough down to include Portland Canal, and yet you
are asked to say now that Russia consented within a few months after this,
absolutely consented to a line that would not only not run round all the
heads of the bays and inlets, but would cut them all in two.
That would be a most astonishing result. Am I not entitled Sir to say that
you cannot come to that conclusion unless there is something overpowering in this
Case to compel you, because under this Treaty you are bound to take into consideration that pregnant fact in the negotiations ; you are bound to do it, and if
you find any question of doubt with reference to where this line would run under
the exact wording given by the Treaty, then you must go to the circumstances
which surrounded i t ; and you must take them up and you wiU see that Russia
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stood here, stood and refused any concession as to these interior waters,
absolutely refused this mainland line which would have given her all the heads
of these bays aud inlets, refused it because it did not go down to Portland
Channel—absolutely refused it, and yet turned round and made a Treaty, and
understood when she made that Treaty that she absolutely gave away what
Great Britain was willing to grant her, and what she said was absolutely
essential to her sovereignty and to the protection of the interests which
she had granted to the Russian-American Company.
Sir EDWARD CARSON : My Lord, I think it is only fair to remind my
friend who is speaking and to draw his attention to a fact so that he may not
afterwards be surprised that the word | parages " is, I think, wrongly
translated '-'waters " ; it means " d i s t r i c t s " or " a r e a s " ; it does not mean
I waters " at all.
Mr. WATSON : I am very much obliged for that suggestion of the
Solicitor-General ; but I go back again and say, do you not see it adds to the
strength of the argument that I have made ?
Sir EDWARD CARSON : That is your interpretation.
Mr. WATSON: That here was a line running round the heads of these
bays and inlets that Great Britain offered to Russia, and you say that she
turned round afterwards, within a few months, and gave the whole thing
away.
The PRESIDENT : We understand you, Mr. Watson.
Mr. WATSON: And now I come to the Treaty of 1825

Ijourned till to-morrow at 11 A.M.]
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Mr. WATSON: The Solicitor-General was kind enough to refer me
yesterday to the paragraph of p. 159, Appendix, United States' Case, which I
was discussing, as showing the exclusive jurisdiction that Sir Charles Bagot
said his line would give to all these waters. The acoustics of this room are
so imperfect that I really did not catch the word that he gave me, but, in
looking at the French, I see that what the Solicitor-General called my attention
to is that the French has the word " parages." The translation of that on
p. 161 of the United States' Case is given as " waters," and I suppose the
suggestion was that it was a free translation which was not justified by the use
of the word. As I understand it, that word legitimately means the part of the
sea near the coast, which is practically what I was contending for ; but allow
me to ask the Solicitor-General to turn to p. 163 of the United States'Case,
and he will find how Sir Charles Bagot explained what the waters were that
he was referring to, and now there is no doubt what the waters were which
he was referring to. . He did not use the word " parages," but he says :
" . . . The southernmost establishment wh
but also the possession of aU' the islands and wa

L the islands,
utv.

So that those were the waters that were referred to
and his line must be run round the heads of the bays
nlets,
could not have given to Russia the exclusive jurisdiction which i
desire and intention in drawing that line to give.
T had reached yesterday the Treaty of 1825, and the growing length of
our arguments leads me to say that I shall not discliss that Treaty except in
connection with the particular questions which it is my duty to consi 1er. The
Treaty itself in general outUne is that Articles I and II dispose of the 100-mile
limit, and England thereby gained the chief thing for which she eni ered into
those negotiations. Articles H I and IV delimit the line, where it shall run and
in what way, and Articles IV, V, VI, and VII are in reference to the relative
rights of Russia and Great Britain on the North-West Coast and also on this
lisière. Article VIII relates to the port at Novo-Archangelsk, to which Great
Britain is to have access for ten years, and the other Articles of
~Treaty
are unimportant for the questions which we now have under consid ration.
I have so far attempted to put your Honours in the positi m that the
negotiatiors occupied, and to surround you with the facts and with the circumstances that surrounded them in 1823,1824, and 1825 ; and I again ask you, as
far as we can, sitting here in 1903, to go back with me to 1823 , 1824, and
1825, and take up with Count Nesselrode and M. de Poletica, Sir
^ Charles
-^m,
Bagot and Mr. George Canning and Mr. Stratford Canning, the consideration
of the Treaty, and what they meant by the language that they used, and what
they were trying to accomplish by the drawing of the Treaty. Because so far
as the discussion of the Treaty itself is concerned, and without reference to the
acts subsequent to 1826, which I do think throw a flood of light on how this
Treaty ought to be construed—but, so far as the Treaty itself is concerned, irrespective of the mode in which the Parties carried it out, you
are to look at it as these gentlemen looked at it during the negotiations, and
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when it was signed in 1825 ; and you are to take the information which they
had, you are to take the resources given to them, and you are from it all,
looking through their eyes, looking at it with their information, to say what Sep^ 25,1903,
they thought at that time the Treaty meant. That is part of this Argument.
I do insist, as I said before, on behalf of myself and my colleagues, that
the acts subsequent to 1826 do throw a flood of light on the construction, and
they do show the original understanding in an unmistakable manner. But I
am considering this Treaty, as far as this part of the Argument is concerned
solely as these Parties must have considered it at the time of the negotiations
and at the time it was executed, and I now arrive at the discussion of the
questions in the case, which it is the duty of the Tribunal to answer.
The first question, as to what is intended as the point of commencement,
is agreed upon. We both agree that Cape Muzon is the southernmost point of
Prince of Wales Island from which the line is to begin, and therefore that
needs no discussion. The second question relates to what channel is the
Portland Channel. This question is for the consideration of my colleagues,
and I do not take up any of the time of the Tribunal myself in discussing it.
I then come to the third question, which is, what course should the line
take from the point of commencement to the entrance of Portland Channel ?
The United States request the Tribunal, in answering that, to decide that
the line from Cape Muzon should be drawn in an easterly direction until it
intersects the centre of the Portland Channel, and its opening into Dixon's
Entrance, or, as we subsequently explained, this is the easterly line along the
parallel '54 degrees 40 minutes.
Now, what course should that line take under the words of the Treaty ?
Let me go to and take up the Treaty to see if I can persuade the Court
that that line should take the parallel of 54 degrees 40 minutes and run
along that parallel until it comes to the point where it reaches the line up the
Portland Channel. The Treaty is, Article I I I —
| The line of demarcation between the possessions of the High Contracting
Parties, upon the coast of the continent, and the islands of America to the
north-west, shall be drawn in the manner following :—
| Commencing from the southernmost point of the island called Prince
of-Wales Island, which point lies in the parallel of 54 degrees 40 minutes,
north latitude, and between the 131st and 133rd degree of west longitude
(meridian of Greenwich), the said line shall ascend to the north along the
channel called Portland Channel, as far as the point of the continent where it
strikes the 56th degree of north latitude."
The Tribunal will notice that the starting point of the line is given, and
the point which the line is to reach is given. The end of Prince of Wales
Island is the starting point. The point which the line is to reach is a point
where the line was to ascend to the north along the channel called Portland.
Channel. Here you then have the call for the line and you have the indication as to where the line shall commence. Now, the translation of the words
" à partir " by the word " commencing " may be a proper translation, because the
word I commence" has also the idea of motion. If you commence at a point you
also do something, yet still it does not seem to me it gives the full strength of
the French. A more adequate translation would seem to me to be | to depart
from." It is something you are going away from—" à partir ; " you are
leaving it. Now, if that is the correct translation, if that is the correct
meaning of the phrase, the line shall depart from-—where ? It shall depart
from the southernmost part of the island called Prince of Wales Island, which
point lies in the parallel of 54 degrees 40 minutes north latitude, and it shall
reach, as I have said, the point where it shall ascend to the north along the
channel called Portland Channel.
Now, as a fact, the parallel of 54 degrees 40 minutes does not exactly give
the southernmost point of the Prince of Wales Island, because, as has been
described to you already, the Canadian survey made that point 54 degrees
39.mireut.es 48* seconds, and the United States made it 54 degrees 39 minutes50 seconds; and therefore they both agree that the southernmost point of
Prince of Wales Island, as a fact, is not in the parallel 54 degrees 40 minutes.
Now, secondly, the negotiators said in Article IV that, the island called
[1060]
3 E 2
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Prince of Wales Island shall belong wholly to Russia. If these gentlemen
had no doubt about the latitude—thia p a r a l l e l - i t would have been wholly
t'ept. 25, 1903. unnecessary to put in the provision that the whole of Prince of Wales Island
should belong to Russia; but, having a doubt in reference to this parallel, they
put that in.
.
, , i
• A pi
.
Now next the Treaty, you wiU notice, says that the point of departure—
that is, the point where the line begins and from which it runs—lies in the
parallel of 54 decrees 40 minutes, although the negotiators have doubts
whether that was the southernmost end of the Prince of Wales Island, because
they put in afterwards that all Prince of Wales Island shall belong to Russia.
Now, am I not fairly entitled to this argument, and there may be some
persons who can answer it ? I have not heard the answer to it yet, and I want
to see if I can state it to the Court as it strikes me.
You start here
{indicating) at the point, the same point of commencement, on the latitude
54 degrees 40 minutes, and you go away from that, and you go away
from it until you come to a point where you can turn northward to the
Portland Channel. They then start on the latitude. Now, the ^ Treaty does
that. It starts you on the latitude 54 degrees 40 minutes, and if it starts you
on that latitude 54 degrees 40 minutes, pray teU me what words in the Treatv
are there to take you off it until you get to the point where the line shall
ascend northerly along Portland Channel? Absolutely none.
Now, why did they put the words 54 degrees 40 minutesin this Treaty ?
The southernmost point of the Prince of Wales Island was a definite geographical
fixed point which was more certain than any degree of latitude that could he
riven. They did not need to identify that by 54 degrees 40 minutes, and they
(lid not mean that 54 degrees 40 minutes should absolutely identify it, because
they said afterwards whether it was on 54 degrees 40 minutes or not Russia
took the whole of Prince of Wales Island ; therefore, when they put 54 degrees
40 minutes into this Treaty they must have had some other object than
identifying the southernmost point of Prince of Wales Island, because that was
a definite fixed point which required no further identification whatever.
So far as the meridians are concerned where the Treaty says the point lies
between meridians 131 and 133, it is perfectly obvious why they put that in.
Here were two points, and they did not know which was the southernmost.
They were not certain which was the southernmost, Muzon or Chacon. These
points did not lie within the same meridian, and therefore they said the points
lying between 131 and 133, and that is a perfect explanation as to why they
inserted that. If it was worth while to have Vancouver's map and turn to his
large chart, you would find that he has three points at the southernmost end of
Prince of Wales Island, uncertain which one of the three would be the southernmost point. So that now you have a full explanation of the meridians, but you
have not a full explanation of why they put in 54 degrees 40 minutes, because
it is certain that they did not put it in to be an absolute limit to the extent to
which they were to own Prince ot Wales Island : and they did not put it in
because they were absolutely certain that they could identify the southernmost
point ; they said they were doubtful about it by the provision in the IVth Article
of the Treaty giving the whole of Prince of Wales Island to Russia.
Am I not fairly entitled, then, to apply the rule that a construction which
disregards any word or phrase is faulty ? As construed by Great Britain, this
phrase as to the latitude 54 degrees 40 minutes is rendered absolutely
meaningless. The southernmost point does not lie there, and, as I have said,
the negotiators showed that they were uncertain as to whether it did, and
Great Britain now throws out of consideration, in the determination of this line,
this provision in reference to the fact that the line starts on the parallel of
latitude 54 degrees 40 minutes, and renders it absolutely meaningless. Now, .
is that in accordance with the given rules of construction of an Agreement or a
&
Treaty ?
Mr. Watson.

± ^ r - AYLESWORTH: I do not understand your argument exactly,
Mr Watson. Let me know. Is it your contention that the starting point is
m 54 degrees 40 minutes ?
Mr, WATSON : No, Sir.

HÉ*.
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Mr. AYLESWORTH : That it is Cape Muzon?
Mr. WATSON: N o ; the starting point is the end of Prince of Wales
Island.
Mr. AYLESWORTH : That is about 300 or 400 yards south.
Mr. WATSON : That is about 300 or 400 yards south—yes, Sir ; but in
connection with that, they put in that it was at the point of latitude 54 degrees
40 minutes, and they connect this point of latitude with this line.
Mr. AYLESWORTH : When the line leaves the point of departure, how
does it get to 54 degrees 40 minutes ?
Mr. WATSON: It starts from the southernmost end of the Prince of
Wales Island. Here it is {indicating). It goes right up this island and takes
this 54 degrees 40 minutes—goes across.
Mr. AYLESWORTH : I t goes to 54 degrees 40 minutes by the most direct
route ?
Mr. WATSON : By the most direct route, and goes right alom 54 degrees
40 minutes till it comes to the point opposite Portland Channel.
Mr. AYLESWORTH : Does that carry the argument any further ? Once
you come opposite the entrance to Portland Channel, at 54 degrees 40 minutes,
you depart from 54 degrees 40 minutes, and ascend to the northward.
Mr. WATSON : Oh yes, Sir, because the Treaty says you must ; because
the words of the Treaty are " remontera "—you remount, you take a new
direction, you change your horse, and go ahead in a different way ; and then
you ascend northerly the Portland Channel, but until you get to there—and
here is the point of this argument which I do want to press upon the Court—
until you get there you are on your latitude of 54 degrees 40 minutes. The
Treaty says that your point of departure is on that. Now, remember that.
They say that, so far as leaving Prince of Wales Island is concerned—not so far
as the southernmost end is concerned, but so far as leaving Prince of Wales
Island is concerned—your point of departure is on 54 degrees 40 minutes.
Now, if you once start on 54 degrees 40 minutes you do not leave it unless
there is some due reason shown in the Treaty for leaving it.
Mr. AYLESWORTH
Channel.

You do not leave it until you come to Portland

Mr. WATSON : You do not leave it until you come to the point where you
go up the Portland Channel ; and, now, may \, with the permission of your
Lordship, say that that point of departure of the line the Treaty says is latitude
54 degrees 40 minutes, that is where it leaves Prince of Wales Island. I am
not talking now about the southernmost end of it, but where it leaves the
Prince of Wales Island the point of departure is 54 degrees 40 minutes ; the
southernmost end of Prince of Wales Island goes to Russia, whatever its latitude
is. Well, I submit I am entitled to press this, because it is a construction in
accordance with cardinal rules. But when you leave Prince of Wales Island
you have absolutely no direction whatever as to how you are to go, unless
you go on latitude 54 degrees 40 minutes, which is laid down in the Treaty,
and if you start on that latitude 54 degrees 40 minutes, so far as the question
of departing from the Prince of Wales Island is concerned, you get on that
parallel of latitude, and you do not leave it until you come to the point where
you remount to the north along Portland Channel.

Mr. Watson.
Sept. 25, 1903.
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Mr. Watson.

And now let me call the attention of tin
fact. Now, how was it that 54 degrees 40 m
Sept. 25,1903. w h o p u t i n ^ e r e and under what cireur is tances the Treaty? Now, would you please turn to p. 17
Appendix, under date the 5th April, 1824 ? I read fi
Nesselrode to Count Lieven :—
' Wal Island, i
Pr
' ; In order not to
arrangement, would remain to Russia, we
frontier of our domains to latitude 54 degre
upon the continent at the Portland Canal, of
is at the same latitude as Prince of Wales I s !
between 55 degrees and 56 degrees of latitu

a most ugnuicant
t into thi: Treaty—
[iced into
the Un ed States'
the letti of Count
rag to this
e southern
ake it abut
3 the ocean
figin inland

idi different portions of it,
You wiU find that further down ii
1 their frontier down to 54 degrees
he again asserts that they had ca
40 mmutes. You will rememb that Great Britain claimed in the opening
that.this letter was written aftei he American Treaty was signed, and really on
the same day that it was signed md therefore Count Nesselrode knew that the
southern frontier for Russia wi the United States was 54 degrees 40 minutes.
Now, remember that this lettc was sent to Count Lieven, who gave it to
Mr. Canning, and Mr. Canning ad this letter prior to the time that he drew
his first draft in reference to thi LYeaty, and I beg you now to remember that
up till this time no one suggested
proposals mentioned,
the latitude of 54 degrees 40 mmut(
ae departure from the
southernmost er I of Prince of Wales Island,
Now, I tor in the nex t place to the draft 1 hat Mi- Cann ng sent to Sir
Charles Bagot, hich was 1he first (Iraft of the Treaty whicl he drew, and
you will find it i p. 183 of the Amer ican Apper dix :—
"Con

•g from the two poii ts.

You wil notice the position of th
as emphasizi g why they used the mer

Wales Island

" Commencing from the two points of the island caUed ' Prince of Wales
Island,' which form the southern extremi y thereof, which points lie in the
parallel of 54 degree 40 minutes."
That was the first time that latitucle was introduced into the Treaty.
Why did he introduce it ? The Treaty with. America which was just made fixed'
the southern boundary of Russia also at 54 degrees 40 minutes. As soon as
Mr. Canning's attention was drawn to that he introduced 54 degrees
40 minutes into the description of thisi southern Une ; and I would ask
did not he do that in order to make the southern frontier of Russia, as far.as
England was concerned, the same as th e southern frontier of Russia with
regard to the United States ? What possible explanation can you give for this
fact that this 54 degrees 40 minutes never appeared in this Treaty at all—
never was referred to in any of the neso tiations until after the line between
the United States and Russia
L "be
Led at 54 degrees 40 minutes,
Then when Count Ness
le attention of England to the fact
that the southern frontier with tin
rited States had been settled at
54 degrees 40 minutes, Mr Canning
once put the line at 54 degrees
40 minutes and put this 54 degrees 40 m mtes into the Treaty. Is not that
a most persuasive reason—a most persu sive thing to show that the reason
of it was to make the two frontiers coinci e ? Else, what reason can there be
why he introduced it into the Treaty after his information had been given to
him. Look, if you please, why should r_„ t he have done so ? If the claim
that our friends make to-day is that this line from the southernmost end of the
Prince of Wales Island must run from 54 sgrees 39 minutes 48 seconds or
54 degrees 39 minutes 50 seconds, you h e a line, then, as between Great
Britain and Russia made in 1825 which c.verlaps the line as between Russia
and the United States. Why should that
be? Why should they do such a
thing as that ? Why would not they make
the frontier of Russia with Great
Britain exactly the same as they did that w p
ith the United States* but especially
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—why would not they do it when it did not make a single bit of difference to
Great Britain—not one particle ?
Now, remember, I am not discussing the question of how far this paraUel of
54 degrees 40 minutes carries you. I t carries you to the point where you do
go up the channel and you ascend it northerly. I am pressing the point that
these negotiators agreed to make the southern frontier of Russia and
England coterminous with the southern frontier of Russia and the United
States, and you cannot give any other explanation why this 54 degrees
40 minutes was put into this Treaty, and it makes a consistent construction,
and at the risk of repetition I must deal with this further. Now, please do not
misunderstand me, the beginning of the line—the absolute beginning of the
line—would carry it down, of course, to the end of Prince of Wales Island ;
but when it leaves the Prince of Wales Island, and goes on its march towards
the point where it goes up, it is to be upon latitude 54 degrees 40 minutes.
Unless you do that, you must throw out that clause as to 54 degrees 40 minutes,
and you must entirely disregard that portion of the negotiations which says
that that must have been the purpose of Mr. Canning in putting it in there, and
you must overlook the fact that it was Great Britain that put it in there, and
not Russia, and that after Great Britain had introduced it, it never was taken
out ; but you will also notice this line 54 degrees 40 minutes can do no possible
damage to Great Britain.
If our contention is sustained by the Tribunal that the channel that we go
up is this Portland Channel, and the line was to start from the southernmost
end of the Prince of Wales Island at 54 degrees 39 minutes 48 seconds, that
just gives to Russia so much more territory ; it carries the southern boundary
down just so much further.
And another suggestion—I know that Count
Nesselrode did say in that letter that he proposed to make that line abut upon
the continent, and I agree that, if it should abut upon the continent, it would
come in contact with that part of the land before touching the continent ; but
Mr. Canning, before the line reached the continent, ran it up Portland Channel.
The line did not go north until it came to the passage called Portland Channel,
and then it did.
Mr. TURNER: If the line changes its course to reach the entrance of
the Portland Canal, and that canal should prove to be the channel claimed by
Great Britain, what difference does it make whether it goes there by 54 degrees
40 minutes or not ?
Mr. WATSON: Not a bit. You do notice—and I think I ought to be entitled
to the credit for this—I am trying to give the construction of this Treaty which it
ought to bear irrespective of how it hurts us. I could claim, if I wanted to
take the benefit for. the United States that by the line running from the
southernmost point of Prince of Wales Island we would get about 1,200 feet
of territory more than we should get with the line along 54 degrees 40 minutes,
hut I hope your Lordship will give me due credit for giving up that portion of
it in order to carry into effect the entire words of this Treaty, and I am anxious
that your Lordship should not overlook the cardinal rule that if you do not
make this construction of 54 degrees 40 minutes that I claim, you will entirely
disregard that phrase.
The PRESIDENT : I hope you will be entitled to credit for greater things
than that, Mr. Watson.
Mr. WATSON : Your Lordship is very kind, but if you will only give me
credit for that I do not claim any more.
Then I leave this 54 degrees 40 minutes with this xurther suggestion—
What is the alternative to this line ? Well, the alternative to this line, as
claimed by Great Britain, is this—I have such a barricade made here it is
extremely difficult to get at the map.
The PEESIDENT : ' We shall follow it, Mr. Watson.
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Mr Watson. ~
Mr WATSON : Your Honours won't mind if I make myself invisible for
« l^'TH
about two minutes while I point out exactly the line that this goes along You
bept. 2o, 1903. w i n n o f i c e t h a t w h a f c G r e a f c B r i t a i a d o e s | t h l 8 > S he takes a line and she runs
it 85 degrees eastward.
Sir EDWARD CARSON : My Lord, I would like to have this first map
put aside.
The PRESIDENT : You can see it, Mr. Solicitor, if you will come
and look.
Sir EDWARD CARSON ; I will come round
The PRESIDENT: Now, Mr. Wa'tson,
Solicitor-General wiU follow.

you

can go on pleass; the

Sir EDWARD CARSON : I will come round.
Mr. WATSON : They have taken the line from the southernmost point of
Prince of Wales Island, and they have run it 85 degrees east up here
{indicating) until they come to what we call Pearse Channel. Can they tell me
where they find in the Treaty anything about 85 degrees east ? They entirely
disregard 54 degrees 40 minutes, and I would like to find in the Treaty where
they discover the direction 85 degrees east ? And then by doing that, look
at the position it puts them in.
Here {indicating) is Russia's southernmost frontier, as far as the United
States is concerned ; here is Russia's southern frontier as far as Great Britain is
concerned. Who owns the intermediate water here ? The parties to this
Treaty wanted to fix a certain definite line, and yet the construction of Great
Britain fixes a line at this point 85 degrees east, which leaves a parcel of water
shown on our maps the property of no one. Looking forward from 1825, it
might have been the cause of. serious disputes. The line along the parallel
54 degrees 40 minutes, on the contrary, fixed Russia's southern boundary, as
between Great Britain and Russia, exactly where Russia's southern boundary
was as between her and the United States.
Now I come to Question No. 4 :
U To what point of the 56th parallel is the line to be drawn from the head
of the Portland Channel, and what course should it follow between these
points ? I
The United States request the Tribunal to answer and decide that the line
should be drawn from the head of Portland Channel and north-eastwardly
along the same course, on which said line touches the mainland at the head of
Portland Channel until it intersects the 56th parallel of north latitude.
Now, are we right about that ? Now, let me go back to the Treaty itself,
and let me read over again that portion of it :—

" Commencing from the southernmost point of the island called Priuce of
Wales Island, which point lies in the parallel of 54 degrees 40 minutes north
latitude and between the 131st and 133rd degree of west lonritude (meridian :
of Greenwich), the said line shall ascend to the north along the channel called
Portland Channel, as far as the point of the continent where it strikes the I
56 th degree of north latitude ; from this last-mentioned point the line of ;
demarcation shall follow the summit of the mountains situated parallel to the
coast."
What was Article III of the Treaty for, unless to fix the line of demarcation ? Absolutely nothing. It starts :
" T h e line of demarcation between the possessions shall be d r a w n - — "
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It shall start from this Prince of Wales Isl
1 go, I say, on
1
54 degrees 40 minutes, and when it gets to the
he Portland
Channel it shall ascend to the north. What shah
id:
lahnel is not
ascending ; it is the line that ascends to the norl•th, and it ascends to the north
along what ? Along the passage. What is the p,')assage ? It is the passage that
runs up to the 56th degree. And yet Great Brritain argues that because the
Treaty says the line shaU ascend the passage called Portland Channel, that
therefore and because the passage which incl ides land as weU as water is
called Portland Channel the passage must stop whe the water ceases,
and you cannot, therefore, get to the 56th degree, notwithsl
he caU
in the Treaty absolutely for the 56th degreed Why, surely
mot be
correct ?
On this part of the argument it makes no difference where you r :h
the channel, but when you reach it you ascend, you go up, and you go up in
certain directions northerly. You go up, where ? Where is the caU ? The
call is the 56th degree ; you have to go up there ; the Une calls for that.
Is it not absolutely true in the construction of all deeds and contracts as
to the description of boundaries that the call. controls ?. If you have a call
for a certain boundary everything that is subsidiary to that must yield to the
caU. Your line must go to the caU, and to attempt to control this line and
make it stop at the end of the water called Portland Channel, merely because
they call the passage Portland Channel, is to me a most unsound—I have great
respect for the ingenuity which can get up such an argument—a most improper
construction of this part of the Treaty. I do not stop to elaborate on that.
As to the discussion as to what | elle " means, whether it means the mainland or
whether it means the channel, or what it means, such refinements as that will
not help this Tribunal in getting at what these negotiators meant. You do
not suppose that Count Nesselrode and Mr. George Canning and these
gentlemen assembled and discussed for two or three days with reference to
what " it " would mean.
The whole of the I l l r d Article—and that is the governing intent of it
—the whole of the I l l r d Article is a description of the line, and it is a line
which must go up to the 56th paraUel. And notice now, if you please, how
significant the introduction of the word "passage" is there. In the earlier
draft of the Treaty, really I should say, perhaps, in the earlier suggestions^
if you go to the discussion between Sir Charles Bagot and M. de Poletica and
Count Nesselrode, you find that the Russians evidently at first thought that
the Portland Channel did go to the 56 th degree, and they proposed to run the
line up Portland Channel. Then Mr. Canning's instructions came along, and he
evidently had noticed on Paden's map, because that certainly is the map that
Mr. Canning was relying upon, that there was at least 12 or 15 miles between
the head of Portland Channel and the 56th degree, and as soon as that was
recognized, what was done ?
Why, the word "passage" was put into the Treaty. And why did they
put it there ? Simply to make it absolutely certain that if the channel stopped
10 or 15 miles short of the 56th degree the passage would carry them up to the
56th degree, and the line being coterminous with the passage would go to the
caU, the~56th degree. 1 submit that while it is true that as to every contract, or
will, or paper, drawn by human being you may by ingenuity and skill evolve
constructions which are startling in their consequences and support them by
the most ingenious reasonings, yet however ingenious such reasoning may be,
I come back to the simple words of this Treaty, and I say that all the ingenuity
and skill that may be exercised upon this part of the Treaty cannot take from
me the words of the Treaty itself, and the words of the Treaty are that the said
line shall ascend to the north along the channel—more properly passage—along
the passage called Portland Channel as far as the point of the continent where
it strikes the 56th degree, and there you have the call, plain, simple, and
direct.
WeU, is it not true that Mr. Canning understood this Une was to go to
this 56th degree in accordance with the suggestions that I have made? Is
not that certain ? I turn to Mr. George Canning's final instructions to
Mr. Stratford Canning, to be found at pp. 115 and 116 of the Appendix to toe
British Case, and 1 read that Mr. Canning said that—
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Mr. Wa

«The Une of frontier between the British and Russian possessions shal
Mr. Watson.
ascend northerly (the whole of Prince of Wales Is and belonging to Russia)
Sept. 23, 1903. I n g toe channel called 'Portland Channel; till it strikes he coas of the
continent in the 56th degree of north latitude From the point where
the line of demarcation strikes this degree it shall be carried along the
summit of the mountains."
There is the unequivocally-expressed assertion of Mr. George Canning
that it was the line that was to run up to the 56th degree ; from the point
where the line struck the 56th degree it was to go to the mountain ; and then
you also find in Mr. Stratford Canning's draft
Sir L. JETTE : Excuse me, the wording of the Treaty is different—the
wording of the Article in the Treaty.
Mr. WATSON: Of 1825?
Sir L. JETTE : Yes.
Mr. WATSON : Oh yes, I agree to that—I am just coming up to it. My
argument is this : Suppose you had any doubt about what the words of the
Treaty of 1825, as applied to the location, meant, what would you do ? Should
you not, under the provisions of Article I I I of the Treaty of 1903, which
delegates to you your power, go to the matters preliminary to the Treaty and
see if those will aid you ? You will there find this plain, precise statement
from Mr. George Canning that I have read, that the line shall go up to the
56 th parallel.
In addition, you will find, p . 124 of the British Case, that—
" The line was to go along the passage called Portland Channel until il
touches the coast of the mainland at the 56th degree of north latitude."
Now, there is no doubt about it that Mr. Stratford Canning and Mr. George
Canning intended to carry that line right to the 56th degree, and I think I must
have the assent of each member of the Tribunal to that proposition.
Now what did M. Matusevich do ? M. Matusevich struck out the words
| until it touches the coast of the mainland at the 56th degree of north
latitude." Why ? Because they were wholly unnecessary and. because the
Treaty as subsequently made called still for the 56th degree, and carried the
line up the channel until it ran to the 56th degree.
Now let me call attention to what is to me a most convincing and
persuasive reason why this line was to go up to the 56th decree. No doubt
Mr. George Canning intended it should go there ; there cannot be any dissent
from that. Undoubtedly Mr. Canning meant that it should go there; there
cannot be any dissent from that. Do you remember that after the Treaty was
signed, and I shall have to read it to you afterwards, and I do not stop to read
it now, Mr. Stratford Canning wrote home to Mr. George Canning that—
" We have fixed this, line of demarcation in exact conformity with the
infractions given by you."
" In exact conformity "— I will read the exact language hereafter in another
connection—" In exact conformity with the instructions given by you." I do
not want even to change a word of that, because it would only make it weaker
instead of stronger, and so I will read that letter even if I have to read it again.
I turn to p 223 of the United States' Appendix the letter from Mr. Stratford
Canning to Mr. George Canning under date the 17th February, 1825 :—
" B y the messenger Latchford I have the honour to send you the accom.

panying Convention between His Majesty a:
the Pacific Ocean and North-West Coa<
your instructions, I concluded and signed 1

wil

ce, I have admittedintothe « projet'
such as I presented it to them at first, wUl be found, I conceive, to be in strict
conformity with the spirit and substance of His Majesty's commands. The
order of the two main subjects of our nego dations, as stated in the preamble of
the Convention, is preserved in the articl
>f that instrument. The line of
demarcation along the strip of land on the North-West Coast of America
assigned to Russia"—this takes in the whole of it—" is laid down in the Convention agreeably to your directions."
I t cannot be that Mr. Stratford Canning thought Mr. George Canning's
directions as to where this line should run to the 56th degree had been changed
by this Treaty of 1825 ? If he wrote him that " the Treaty of 1825 carries
out in the strictest manner the instructions you have given me," can it be
that he thought this Treaty of 1825, instead of carrying this line up to the
56th parallel only carried it up to the head of Portland Canal, and changed the
entire outline of the boundary as between. Russia and Great Britain which
Russia had insisted upon from the beginning ? Why, it is inconceivable that
Mr. Stratford Canning should so have thought. And then Mr. George Canning
replies to Mr. Stratford Canning, and he says that " His Majesty the Ring is
delighted with the manner in which you have carried out the instructions given
to you." How can there be any reasonable doubt at all as to where this line
was to run ?
Will the Tribunal now allow me to call attention to another question, and
that is the extraordinary features connected with the proposed British line ?
Where does that line strike the 56th parallel? The line begins, the Treaty of
1825 says, at the southernmost point of the Prince of Wales Island, and then
runs to a point where it changes its direction and ascends northerly along the
passage caUed Portland Channel, until it strikes the 56th parallel some miles
from the head of Portland Channel.
The British line begins at the head of Portland Channel, and then runs
(47) forty-seven miles to where it strikes the 56th parallel at a point opposite
the Revillagigedo Islands. Instead of ascending to the 56th parallel, as the
words of the Treaty say it should, it descends. Instead of running northerly,
as the Treaty says it should, it runs almost due west. Instead of taking the
shortest distance from the head of Portland Channel to the 56th parallel, which
is about 12 miles, it runs westwardly 47 miles to reach it. The Treaty says
nothing about the line running westwardly, but says it should run northerly.
The Treaty says :—
" Commencing from the southernmost point of the island caUed Prince of
Wales Island, which point lies in the parallel of 54 degrees 40 minutes
north latitude, and between the 131st and 133rd degree of west longitude
(meridian of Greenwich), the said line shall ascend to the north along
the channel called Portland Channel, as far as the point of the continent where
it strikes the 56th degree of north latitude. From this last-mentioned point the
line of demarcation shall foUow the summit of the mountains."
The British Argument assumes that the mountains along the crest of which
the line is to run must connect in some way with the head of Portlar ,d Canal,
and also with the 56th parallel, but the Treaty says that after the
have reached the.56th parallel it shall follow the crest of the mountan
paraUel to the coast. There is nothing in the Treaty to show that the n
had anything to do with the head of"Portland Canal, or that it was,
the Treaty was concerned, absolutely necessary that the mountains s.
coterminous with the 56th parallel.
Permit me here to call your attention to Faden's Map, to which _
IwiUmore at leimth refer. " Lookim*- at that map, you will see that ii
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of demarcation be run from the head of Portland Canal, taking the same
direction it had in ascending it, it will strike the mountain range on the
56th paraUel at the distance of about 10 or 12 miles from Portland
Canal.
There was a range on the maps. And remember now you are back in
1825. You are not drawing this Treaty with all the information that you have
now as to this locality. You are back in 1825 ; you are believing there was
a mountain range there, and here you have right on the Faden map, which
Mr. Canning regarded as the most reliable, this mountain range cutting the
56th parallel and directly at a point where the line projected from the head
of Portland Canal would touch it, and exactly in accordance with the words
of the Treaty that the line shall ascend to the parallel, and it shall then
seek the mountains. That is exactly in accordance with it, and instead of
starting the line to the mountains in accordance with that, why, the British
line starts from the head of Portland Channel, and instead of going north as
I have said, runs west.
I submit that, whatever may be said, and however ingenious the
arguments may be in reference to this, it is simply impossible, after a close
examination of the correspondence and of the words of this Treaty, to come
to any other conclusion than that this line ran all the way to the 56th
parallel, and ran there in the direction northerly from the head of Portland
Channel.
And now I come to the* fifth, sixth, and seventh questions in this Case, and
I intend, with the permission of the Tribunal, to discuss those all together
instead of separately. I shall refer afterwards to the seventh question more
particularly, but I want to take up now and discuss these three questions
together and see if I cannot persuade the Court, from the Treaty and from the
surrounding circumstances, that in 1825 these negotiators firmly believed in
a chain of mountains, shown on Faden's map, shown on Vancouver's map,
shown on the Russian map, that ran from the 56th parallel up to the
meridian of 141, and that this was the chain to which they referred in this
Treaty.
The PRESIDENT: Mr. Watson, I am particularly anxious, I am sure
you will understand, to follow you very closely here. Would it be convenient
to you to state what your proposition is that you are going to contend
for ?
Mr. WATSON : Yes, my Lord, I intend to state it, and to state the steps
of it, if your Lordship would just allow me one word to put it into a shape in
which I think 1 can make it a little more intelligible than I otherwise might.
I have difficulty in expressing myself with precision unless I do it in the manner
in which I have thought it out myself.
The PRESIDENT : By all means, Mr. Watson ; that is what I wish. I
only asked the question, but you can answer it afterwards if you have no
objection.
Mr. WATSON : I am very much obliged to your Lordship for calling my
attention to it. I think that all the questions involved here may be included
in the answer to the fifth question, and I therefore go now to find out
exactly what this fifth question is, and I find that the fifth question is
this :—
" W a s it the intention and meaning of the said Convention of 1825 that
there should remain in the exclusive possession of Russia a continuous fringe
or strip of coast on the mainland not exceeding 10 marine leagues in width,
separating the British possessions from the bay, ports, inlets, haven», and waters
of the ocean, and extending from the said point on the 56th degree oi
latitude north to a point where such line of demarcation should intersect the
141st degree of longitude west of the meridian of Greenwich ? "

Now, with all due submission the verbiage of that proposition, it just
means simply one thing : was it the intention that the eastern line of demarcation should run around the heads of all the bays and iniets ?
The PRESIDENT : I quite agree.
Mr. WATSON : That is all there is in that Question.
The PRESIDENT : I quite agree.
Mr. WATSON | Let me state, and let me put in as positive a way as I can,
exactly what the United States' contention is, and I should like to do it now, so
that it wiU contrast from the start and make evident to the Tribunal the wide
difference between the position of the United States on this question and the
position of Great Britain. They are as far asunder as the poles. The United
States contend that it was the meaning and intention of Great Britain and
Russia, under this Treaty of 1825, to carry the line of demarcation up to the
56th parallel from the head of the Portland Canal, and, thence, that it should
follow the crest of the mountains parallel to the coast, as shown on Faden's,
Vancouver's, and the Russian maps—all of which were before the negotiators—
that it should go up to and get on those mountains, and follow those mountains
from the 56th parallel to the 141st meridian. The mountains referred to
were a continuous chain or ridge or range running from the 56th parallel up
to the 141st meridian. It might be that, in that distance of some 500 miles,
as in aU mountain ranges and mountain chains there were passes. It might be
that rivers would intersect them, but whatever the facts were as to that as
shown on these maps, it was the intention to go to a certain definite fixed chain
of mountains, which was the outline, along toe course of which this line was
to be drawn, and when it got there—and I surely may press this upon the
Court—when it got there, it got into a certain definite fixed location, about which
there could be no controversy or dispute whatever. Now, on the contrary, what
is the position of Great Britain ? Let me read to you what their position is.
Great Britain's Printed Argument, p. 42, says that :—
"The fundamental fallacy of the Une of argument of which the above is
an example, and which is often repeated, is that it ignores the fact that the
boundary was, and stdl remains, an unascertained line, not merely an
undehmited line, in the sense of unidentified upon the ground, but a line
unascertained in the sense that the data upon which it depended had not been
agreed upon."
Now, let me read another extract from their Argument, and I read now from
p. 76 : | As has been shown in the British Case and Counter-Case and earlier in
this Argument, the Treaty of 1892 is in itself a formal acknowledgment by both
Powers that the question of the location of the boundary as it depended upon
the topographical facts and data, was still open, and this state ot things has
been continued by the action of the two Governments."
And, again, on p. 43, with a side line on the page that the boundary was
left to be determined, and has never been determined ; the British Argument is
that it cannot be denied that under the Treaty the boundary was left to be
ascertained in the future.
Let me see if I can state that with the strength with which it appeals
to me. Great Britain now says that instead of these negotiators after
three years of correspondence and interviews fixing a certain definite eastern
line, which was easily understood and clearly defined as they supposed, upon
the ground, it was the purpose and the intent of Great Britain and Russia
to leave that line wholly unascertained. They worked three years for nothing,
and when they got through with it they left the eastern boundary line, the
important thing for which Russia was negotiating, and, indeed, the important
thing which England wanted, wholly undefined. There is not an indication,*
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Mr. WàtBon. they say, in the Treaty as to where that line should run, except that it w a s to
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t U n k o f t h a t ? t h a t t h e s e p e o p l e a ll through this correspondence, and
all through these negotiations, came deliberately up to the end of the
negotiations, after all the discussions and their difficulties, came deliberately up
and agreed upon a Treaty which did not pretend to make the eastern boundary
line, and left that wholly open to be determined by subsequent events. Does
that appeal to the reason ?
The PRESIDENT : I do not understand that as the British Argument,
Mr. Watson.
Mr. WATSON : I have read it from the Argument.
The PRESIDENT : Undefined on the ground is what they meant, not
undefined by agreement.
Mr. WATSON : Will your Lordship pardon me for the suggestion. I will
read you what they say, and I read now from the British Argument at p. 42,
and I ask your Lordship's attention to this. They say :—
" The fundamental fallacy of the line of argument of which the above is an
example, and which is often repeated, is that it ignores the fact that the
boundary was, and still remains, an unascertained line, not merely an undelimited line in the sense of unidentified upon the ground, but a line unascertained in the sense that the data upon which it depended had not been agreed
upon."
Absolutely that the data upon which it depended had not been agreed
upon. Then they say again, at p. 43 of the British Argument, that the
boundary was left to be determined, and never has been determined. And
they say that it cannot be denied that under the Treaty the boundary was
to be ascertained in the future.
Sir EDWARD CARSON : Well, read the next sentence.

The P R E S I D E N T : I beg your pardon, Mr. Watson, for interrupting you,
I did not so read it ; that is all. It does not make much difference, b u t l did
not so read it.
Mr. WATSON : Well, I really do not want to conduct the argument on
a misapprehension on my part as to Great Britain's position, but I certainly
understood the Attorney-General to say the same thing. Would your Lordship
deem it a liberty if I were to ask you what you understood the sug«estion of
the British Case to be as to this line ?

The PRESIDENT : That it could not be ascertained, or the data for laying
it out marked until the mountains were surveyed. That is what I understood
the Argument to be. I dare say 1 may be wrong, but that is how I understood it.

Mr. WATSON; Your Lordship will notice the language that I
reterred to.
° °
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they say that you cannot draw the line at aU untU you get a da
the general trend of the coast, and then you select your mountains in accordance with that.
What did that mean ? Why, certainly it meant that it was left entirely
open for the future to select mountains along which the line should be drawn.
I think it is perfectly apparent from the British Argument that they do
not say that the specific mountains are named in the Treaty. We say they
are ; they say they are not. They say that the negotiators did not refer to any
specific mountains ; we say they did. They say that the question was left open
to be determined. We say n o ; the range of mountains was fixed and
determined at the time the Treaty was made, and that it was the ran-re
that was on the Faden map, on the Russian map, and on the Vancouver
map. Take it as you may, and qualify the position of Great Britain as you
may, is it not true that Great Britain's position, is that this line was doubtful
and uncertain, to be fixed only as the future would determine in the
topographical survey and exploration of the country, and then it was to be
fixed along certain mountains that were parallel to a datum line along the
coast which was to be drawn. That is their contention. Now, taking this
entire line rising from the 56th parallel up to the 141st meridian, you have,
I do not know how many hundreds of mountains, but certainly hundreds and
hundreds of mountain peaks in the neighbourhood.
Now, you are to select, according to the British position, from those
different peaks some forty, fifty, sixty, or seventy peaks along which, the line
is to be drawn at points where there are four or five or six different peaks '
where you might select any one of the four or five or six—you are to select
one of them only, and you might as well select any other of the six as the one
that you do select, and that, of course, can only be done by the consent of the
Parties. Here you have, if that is correct, left open to the future the
determination of this line of boundary. Well, let me call the attention of the
Tribunal to the fact that if there was any one thing which the negotiators were
certain about, absolutely determined they would fix in the making of this
Treaty, it was that the line should be certain and beyond any question or
dispute. Let me turn to and call the attention of the Tribunal to a certain
portion of the references which I think bear upon this question. In Russia's
first draft of the Treaty (p. 158 of the Appendix to the American Case) she
suggested the 55th degree of north latitude as the line of demarcation beginning
at the Prince of Wales Island. I t is there stated that to complete the line of
demarcation and render it as definite as possible, the Plenipotentiaries of
Russia' have expressed the desire for a Une which should foUow the mountains
at a very short distance from the coast.
You wiU notice the expression is "render it as distinct as_ possible."
Russia, in her second proposal, prefaced her suggested line by saying that it
would have been also to their mutual advantage to fix these Umits according to
natural, which always constitute the most distinct and certain, frontiers.
" For these reasons the Plenipotentiaries of Russia -have proposed as limits
upon the coast of the continent, to the south, Portland Channel, the head of
which lies about ('par ') the 56th degree of north latitude, and to the east the
chain of mountains which follow at a very short distance the sinuosities of the
coast."
And you wiU notice there the desire of Russia to have a distinct, and
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certain frontier.
p. 167, says :—

Count Nesselrode, in his letter to Admiral Mordvinof, on

" As I have said above, for the peaceful existence of our Colonies more
than all, is it necessary to determine with accuracy the frontier \
And he again insisted, in the same letter, that when there are no disputes
respecting the boundaries, the neighbourhood of civilised people, far from being
harmful, is advantageous. Count Lieven, in his letter to Count Nesselrode, at
p. 178,'respecting Mr. Canning's acceptance of the terms of the Russian
proposition, said that England had made certain suggestions because «it
wishes the line claimed by us to be described with more exactness," and Mr..
George Canning, in his letter to Count Lieven, at p. 180, giving the reasons
why he made suggestions of changes in the line proposed, stated that :—
| The qualifications will consist chiefly in a more definite description of the
limit to which the strip of land required by Russia on the continent is to be
restricted."
Count Lieven, in his letter to Count Nesselrode, said that Mr. Canning's
line ran along the base of the mountains and followed the sinuosities of the
Coast, and that he thought the crest of the mountains should be suggested as
the line of demarcation, because—
y The word ' base,' from the vague meaning attached to it, and the greater
or less extension which may be given to it, did not appear to me to be adapted
to protecting the delimitation iu question from all controversy,"
They were, then, to give this delimitation beyond all controversy, and
Count Lieven, in his Memorandum or Letter to Mr. George Canning, observed
on p. 189 :—
" In the case now under consideration, the word I base,' because of its
indefinite meaning and the greater or less expansion that can be given to it,
seems hardly of a nature to fix the boundary line beyond all further
question."
And in this same letter he speaks of the mountains chosen for the
boundary line—not mountains to be chosen afterwards* but the mountains
already chosen for the boundary line, and certainly I am correct in saying
that the British position absolutely requires the admission of the fact that
there were no specific mountains chosen at the time. He speaks of the
mountains that were chosen, and he also refers to a chain of mountains
as fixing the boundary line. And then, on p. 200, Count Nesselrode said to
Count Lieven, speaking of Mr. Canning's request for a more exact description
of the strip which they were to possess on the American continent, that what
they desired was a certain and distinct frontier.
On p. 208 appears a letter from Mr. George Canning to Mr. Stratford
Canning, containing his last instructions as well as his second draft of the
Treaty, and among other things he says in this letter that England cannot
agree to Russia's suggestion of the 10 marine leagues line, and his reason
for this objection is :—
" I t is quite obvious that the boundary of mountains, where they exist,
is the most natural and effective boundary. The mountains, as I have said,
are a more eligible boundary than any imaginary line of demarcation."
Count Lieven, under his instructions from Count Nesselrode had criticised
to Mr. George Canning Great Britain's position in insisting on limiting the
width of the lisière to 10 marine leagues. He thought that the width ought
to have been left dependent on where the range of mountain*» actually was,
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and after this interview Count Lieven wrote to Count Nesselrode, at p. 230,
that Mr. Canning says that he introduced the limitation of the 10 mariné
leagues—
solely from a sincere desi
mm to prevent the recurrence of any disagreeable discussion in future, and not from any intention of acquiring an
increase of territory, or of limiting the extension of the Russian possessions."
And Mr. Canning illustrated the difficulty with the United States, and
then said to Count Lieven (p. 231) that—
" . . . the English Government, in now insisting upon the fixing of a less
vague boundary, thought that it gave a proof of the value which it attaches to
the prevention of even the possibility of a discussion as to the tenor of the
transaction concluded between the two Cabinets."
So that you have Mr. George Canning saying that as he understands the
conclusion of this Treaty, it was fixed so absolutely—this line was—as to
prevent even any contention. Am I not entitled to the argument that so shrewd
a man as Mr. George Canning was never could have used that expression, if as
a fact, the mountains were not named at all in the Treaty, and were left to be
determined from subsequent investigations ? It could not but be that there
would be disputes and difficulties, and uncertainties about them, if among 600
or 1,000 mountains, you are to select some 90 or 100 peaks for your line.
Russia, of course, would select the mountains farthest from the sea, ana England
would select the mountains which were nearest to the sea, and the controversy
would be open and unsettled just as much as it was before 1825, and the result of
the Treaty so far as the delimitation of the eastern line was concerned would have
amounted to nothing. So that, even qualifying what I again submit is the fair
meaning from the extracts which I have read from the British Case, qualifying it
as Great Britain ma}7, still the whole course of the British Argument and the
British line necessarily asserts that the mountains were to be selected in the
future, that they were not fixed and determined in 1825, that it was at some
future time they were to be selected, and it therefore necessarily left this question
open to dispute and to controversy.
I therefore submit that in the first place I am entitled fairly to the position
that certainly the negotiators intended, if they could, to make this eastern hne
not to leave that open for future discussion
)f demarcation certain ; the _
to persuade the Tribunal that this eastern
and uncertainty, and if I am al
•rig the chain of mountains., am I not correct
line was run—as we say it was—
Dculty in this case, and solved it in a way
in saying that I have solved th
which is^simple and plain, and would appeal to the negotiators ad the time, and
would appeal to any person who took up this question of running that, eastern
boundary line, with the information and the maps that these negotiators had
before them ?
Now, then, secondly, I want to call the attention of the Tribunal to the
fact of how these mountains were designated from the beginning of the
discussion here—how they were designated. You will remember that in the
iirst suggestion of Russia—which is found on p. 158 of the United States
Appendix—the line was to ascend the Portland Channel, and thence was to
run along the mountains, and Sir Charles Bagot refused, and Russia renewed
their original line, not changing it in any respect ; and now I ask your attention
to what it was, when this line of theirs again came up for discussion, that
Uussia said the line was to be. I turn to p. 161 of the United States Appendix.
Russia, in describing what the line was, said :—
« For these reasons the Plenipotentiaries of Russia have proposed as limits
upon the coast of the continent, to the south, Portland Channel, the head ot
which lies about ( ' p a r ' ) the 56th degree of north latitude, and to the east —
do you notice that expression ?—« and to the east the chain ri mountains
ft'hich follow at a very short distance the sinuosities of the coast.
Allow me to call your attention to Faden's map, which Mr. Canning said
3 G
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was the most reliable map that was published. There is the head of Portland
Channel {indicating on map). The line goes on north until it comes on to the
56th parallel and the chain of mountains. Was it supposed that {indicating on
map) the Russians designated it as a chain of mountains ? That is Map JNO. 10,
Sirf in the British Case? and I do ask your Lordship to follow me for a moment
in reference to this.
The PRESIDENT : I am following you, Mr. Watson.
Mr. WATSON : That is from the head of Portland Channel {indicating on
map) you run up the 56th parallel, and then it follows a chain of mountains.
And where do the Russians say that you find the chain of mountains? You
take the chain by going to the east. You will notice those are the exact words
—and to the east the chain of mountains which follows at a very short distance
the sinuosities of the coast. Now, if they had Faden's map before them—and
I do not understand that there is any dispute about that—what chain of
mountains are they to take ? This chain of mountains up here {indicating on
map). You get up to the 56th parallel, and then you go to the east, and then
you go to the chain of mountains which runs around until it reaches the 141st
meridian. In Mr. Canning's first draft he carried the line to the seaward base
of the mountains by which it was bounded, and he ran it as a coast line.
Would you allow me again to point it out on Faden's map ? He carried the
line up to this 56th parallel {indicating on map), he ran it to the seaward base
of these mountains, which he described as following all the sinuosities of the
coast. Then the Russian counter-draft totally left out the mountains, and said,
I We will take Sir Charles Bagot's 10 marine leagues line," and Mr. Canning,
when he gave his final instructions to Mr. Stratford Canning, refused to agree
to this modification, and insisted that the Russian line should be taken. I read
now from p. 210 of the United States' Appendix; I will read from the middle
of the page.
| The next articles relate to the territorial demarcation, and upon them I
have only to make the following observation :—
" The Russian Plenipotentiaries propose to withdraw entirely the limit of
the lisière on the coast, which they were themselves the first to propose, viz.,
the summit "—that is the crest ; that is the more literal interpretation of that—
the crest—| of the mountains which run parallel to the coast, and which
appear, according to the map, to follow all its sinuosities."
Does not this chain of mountains appear according to the map to follow all
the sinuosities of the coast {indicating on map) ? And that is the chain of
mountains to which attention is called by Mr. George Canning as the chain
which Russia suggested. There it is {indicating on map) :—
" . . . The summit of the mountains which run parallel to the coast and
which appear according to the map to follow all its sinuosities, and to
substitute generally that which we suggested only as a corrective of their first
proposition."
The PRESIDENT : What page is that, Mr. Watson ?
Mr WATSON: Page 210 of the United States' Appendix, about the
middle of the page.
" We cannot agree to this change. It is quite obvious that the boundary
of mountains, where they exist, is the most natural and effectual boundary.
The inconvenience against which we wished to guard was that which you
know and can, thoroughly explain to the Russian Plenipotentiaries to have
existed on the other side of the American continent, when mountains laid
oown on a map as m a certain given position, and assumed in faith of the
accuracy of that map as a boundary between the possessions of England and
toe Unitea States, turned out to be quite differently situated, a discovery

which has given rise to the most perplexing discussions. Should the maps be
no more accurate as to the western than as to the eastern mountains, we miriit
be assigning to Russia immense tracts of inland territory, where we only
intended to give, and they only intended to ask, a strip of sea-coast.
I To avoid^ the chance of this inconvenience we proposed to qualify the
general proposition ' that the mountains should be the boundary. . • . - . ' "
Not " mountains," but Jjj the mountains " ; they were not to be selected hereafter ; it was " the mountains " ; it was the Russian mountains which had been
referred to by Russia, and which Mr. Canning goes back to and says, jj You
have referred to these mountains and you must take them."
". . . f that the mountains should be the boundary, with the condition
if those mountains should not be found to extend beyond 10 leagues from the
coast.' The Russian Plenipotentiaries now propose to take the distance
invariably as the rule. But we cannot consent to this change. The mountains,
as I have said, are a more eligible boundary than any imaginary line of
demarcation, and this being their own original proposition, the Russian
Plenipotentiaries cannot reasonably refuse to adhere to it."
Now, is not that a demonstration that what Mr. Canning did was to go
back to the Russian line of mountains, and that the Russian line, chain, or
range of mountains, whichever word you choose to call it by, was described by
Russia as the mountains which you see as a chain of mountains, and which
you reach to the east by a line striking the 56th parallel and then following,
as Mr. George Canning said, the sinuosities of the coast down to the
H i s t meridian ? Am I not fairly entitled to the admission that surely there
Mr. George Canning referred to the identical chain of mountains which was
reached by a line to the east from the 56th parallel, and which ran, according
to him, parallel with the sinuosities of the coast to the 141st meridian ?
What other mountains could they have referred to? What possible mountains could they have referred to except that chain of mountains there
delineated {indicating on map) ? And if that is so, is it not certain that there
you have an agreement between Russia and Great Britain that that is the chain
of mountains along whose crest this line of demarcation is to be drawn ? And
if that is so, the answer to the fifth proposition is beyond all question ; the chain
runs around the heads of all the bays and inlets ; it does not cut across them ; it
does not run parallel to any base line of a main coast ; it does not follow the
sinuosities of a line of the general trend of the coast; it defines its own
sinuosities ; there it is {indicating on map) around the heads of all the bays and
inlets. That is the chain of mountains that Russia referred to, and that is the
chain of mountains that Mr. Canning came back to, and said :—
| You referred to them first, and now you have got to take them ; our
10 marine leagues line is only a substituted line if certain things should follow
with reference to the crest of the mountains."
I call your attention to the fact that Mr. Canning here refers distinctly to
these mountains as the mountains shown on the maps ; distinctly—not mountains to be selected hereafter and not shown on the maps, as the British
line is, but the mountains shown on the maps. Let me read :—
1 The Russian Plenipotentiaries propose to withdraw entirely the limit of
the lisière on the coast, which they were themselves the first to propose, viz.,
the summit . . . "
I read that
interpretation.

'summit"

as "crest.

Mr. AYLESWORTH : The " t o p . "
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WATSON : Yes, the | top," or " crest," or " ridge."

ihe s u m m i t o f t h e mountains which run parallel to toe coast, and
which appear, according to the map, to follow all its sinuosities.
i(

Was he not referring to the mountains on the m a p ? And if he was
referring to the mountains on the map, what other mountains could he have
referred°to than this chain of mountains, which was struck at the 5bth parallel
by going north, and then carrying the line of demarcation along?
Mr. TURNER: Mr. Watson, Mr. Canning himself appears_ to have
referred' to this as a chain of mountains in his last interview with Count
Lieven.
Mr. WATSON : Yes, Sir. Not only that, I was just going to refer to' the
draft in which Mr. Canning stated it more expressly than that. There we have
. only the testimony of Count Lieven as to what he said, but I want to show you
that Mr. Canning himself called it a range of mountains—specifically called it
so. I now turn to the British Appendix, and I ask the Tribunal's _ attention to
pp. 115 and 116. Remember, this was the draft that was put into this letter, sent
• with this letter, wherein he writes about these mountains, which, according
to the map, appear to follow all the sinuosities of the coast, and the mountains
which Russia had referred to. Now let me read—-I will read from the top of
p. 116 :—
" From the point where the line of demarcation strikes this degree it shall
be carried along the summit of the mountains paraUel to the coast as far as the
140th degree of longitude west of the said meridian ; thence the said meridian
line of 140th degree west longitude, in its extension as far as the Frozen Ocean,
shall form the boundary of the British and Russian possessions on the con. tinent of America to the north-west.
| Provided, nevertheless, that if the summit of the aforesaid mountains
shall turn out to be, in any part of their range, at more than the distance of
10 marine leagues from the Pacific . . ."
Then a certain thing shall follow. He distinctly designated in connection
directly with this letter, that this was a range of mountains along which this
line was to follow.
I have already called the attention of the Tribunal to the fact that these
negotiators had before them Faden's map, Vancouver's charts, the Russian
map, and the Arrowsmith map. I want to be perfectly frank about the matter;
I confess I do not see any general range of mountains" on the Arrowsmith map;
I see something which I might say was a range of mountains on the Arrowsmith
map, but if I were to be called to testify about it I would not Uke to assert it.
But then, I take up the Faden map. Now, why do I take that up ? Why, I
take it up simply because Mr. Canning said it was the most authentic map they
had ; it was the latest map they had, and Mr. George Canning said it was the
most reliable, and Mr. Pelly marked on it for Mr. George Canning the posts of
the Hudson's Bay Company, and there could not be any question or any reasonable
doubt that that map was sent to Russia. What does that map show ? Why, it
shows m the most unmistakable way a bold sweeping range or chain of mountains
running all along the sinuosities of the coast from the 56th parallel to the 141st
meridian ; and I submit to any member of the Tribunal that if to-day this Treaty
was to be drawn, and you knew nothing whatever about the country except these
maps they had before them, and you had Faden's map, and you saw this range
of mountains running along here {indicating on map), separating the British
trom the Russian possessions, would there be any doubt about the fact that it
would be the most natural thing in the world to run the eastern line of demarcation along these mountains ? Would not that be the ordinary and natural
J
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and the tall mountains which run around all the bays and inlets, and—as
Mr. Canning says—appear to follow the sinuosities of the coast, would you
not, if you had that map alone, adopt that mountain chain as the distinct
and certain and undoubted mountain chain along the crest of which the
boundary should run, and along which the line should be drawn ? And then
if you turned from both of these maps, and went to the Russian map which is
found both in our Atlas and in the British Atlas, and which I do not stop
to follow in detail—if you went to that and noticed the mountain ranges
that run around there continuously from the 56th paraUel to the
141st meridian, would you not follow them? And, especially, would
you not do that if what you wanted to accomplish was to establish
"a barrier beyond which the posts of the Hudson's Bay Company should
not come down into this territory, and if you wanted to give to Russia
a lisière which would support her ownership of all these islands, and if
you wanted to bar out all other- nations from interfering with the exclusive
jurisdiction of Russia in and to all these inlets and inland waters. If you
were going to draw that Treaty to-day, would you not do it ? And especially,
would you not do it when you remember that the range shown on the Faden
map is approximately at about 30 miles from the coast, as it follows around all
its sinuosities ? I do not sa}** all along ; there are places where the distance is
less, and there are places where the distance is more, but it does follow around
the heads of aU the bays and inlets, and makes that " très petite distance," that
" moderate expanse of territory," that " point of support " which Count
Nesselrode wanted, and which England was willing to grant ?
[Adjourned for a short time.]
Mr. WATSON : I t is due to the Tribunal that in considering these charts
I should myself call attention to the fact that the line up Portland Channel
where it strikes the 56th parallel and the mountains is only directly shown
on Faden's map, and it is true that you take the charts of Vancouver, and
especiaUy taking these charts which I have tacked here {indicating) the line
of demarcation would strike the mountains prior to the 56th parallel. I
want to draw your attention to that, and I want to ask you, when you
are considering this question, to turn and also look at the line which was
to meet the 56th parallel on the Russian map. I think it meets it in a
way practically as in Faden's map. I do not stop to press that. The
Tribunal will understand that I am not pressing the details of this
thing ; I am not pretending that these maps are exactly accurate. I am not
pretending that there are not differences in the maps. I am not pretending
that Charts Nos. 7 and 8 of Vancouver are not practically irreconcilable at
certain points. That is not my point. My point is that all the maps and all
the charts which these negotiators had before them showed this distinct,
dominant, persistent, continuous chain which ran from the 56th parallel to the
141st meridian; and that it was the only range that did run from the
56th parallel to the 141st meridian.
Our friends argued about interior ranges of mountains, as shown on the
Russian map, and the Vancouver map, and the Faden map ; but if you will
take and study each one of those maps in detail you will see that they do not
pretend to be an unbroken chain of mountains—I do not require an unbroken
range, I mean a continuous chain of mountains running from the 56th parallel
to the 141st meridian. The interior mountains are not, and they do not
pretend to be, the bold, dominant, controlling range of mountains in that
locality, and I ask the Tribunal's attention to this, in addition, that, suppose,
for the sake of the Argument, I would admit, what I do as a fact deny, that
it was the interior range of mountains nearest to the sea which was referred
to in this Treaty. Every map—Faden, Vancouver, and the Russian map, show
even the interior mountains carried around the heads of all the bays and inlets
-—every one of them.
If you go to these maps and you say that the negotiators had the least
faith in them and belived that there were mountain ranges as shown upon
these maps, then so far as your answer to the fifth question is concerned, it is
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practically indifferent whether you take that bold dominant range or whether
you take this interior range around nearer to the sea. Each one of the
ranges goes all around the bays and inlets. One gives to Russia a larger
lisière, but each gives to Russia the exclusive jurisdiction m all these waters.
Now the criticism has been made by Great Britain on these different maps
that the negotiators did not believe in them at all. They did not confide in
them There were several marked differences ; there were such peculiarities
connected with them that such men as were the negotiators would entirely
throw the maps out of consideration, and not regard them at all. Now, m a
moment, I will refer you to the testimony on that, but what I want to make
certain is that, if human language is to be confided in, Mr._ George Canning
thought and believed that there was a range of mountains substantially
as shown on these maps, which ran around the heads of all the bays and inlets.
He did not have any doubt about the fact that there was a range ; it was not
that ; his sole doubt was that possibly the maps might have depicted that range
as nearer to the sea than it really was ; his doubt was not whether the range
was there, that it was a marked definite feature of the country, that it was so
dominant and persistent and plain, that it was as if nature had laid out the
boundary line itself as between Russia and Great Britain. And now let me turn
and see if I cannot prove that to you, in Mr. Canning's own language, and I
refer, in the first place, to Mr. Canning's letter, on p. 181, dated the 12th July,
1824, to Sir Charles Bagot. I read from the latter part of that page :—
y There are two points which are left to be settled by your Excellency : " 1 . In fixing the course of the Eastern boundary of the strip of land to be
occupied by Russia, on the coast, the seaward base of the mountains is assumed as
thatiimit ; but we have experience that other mountains on the other side of the
American continent, which have been assumed in former Treaties as lines of
boundary, are incorrectly laid down in the maps ; "—not that they are not
there, but that they are incorrectly laid down in the maps—" and this
inaccuracy has given rise to very troublesome discussions. I t is, therefore,
necessary that some other security should be taken that the line of demarcation
to be drawn parallel with the coast as far as Mount St. Elias is not carried too
far inland.
I This is done by a proviso that that line should in no case {i.e., not in that
of the mountains which appear by the map "—you notice that Mr. Canning
goes back to that again—'"almost to border the coast, turning out to be far
removed from it) be carried further to the east than a specified number of
leagues from the sea."
Is there any doubt about it that he believed that this map showed, and
correctly showed, a range of mountains, and that his only doubt was that they
might inaccurately show the location of them, and that they might be further
from the sea than the maps indicated, and that, therefore, he would put in this
10-marine leagues limit. And now, let me refer you again to p. 210, where
Mr. Canning again emphasizes exactly the same idea, and the Tribunal will
pardon me if in this discussion 1 do seem to repeat a portion of these letters.
I cannot help but do it if I am to bring out what I think is the strength of the
letters on each one of the different points :—
'" The Russian Plenipotentiaries propose to withdraw entirely the limit of
the lisière on the coast, which they were themselves the first to propose,
viz., the summit of the mountains which run parallel to the coast and which
appear according to the map, to follow all its sinuosities, and to substitute
generaUy that which we only suggested as a corrective of their first
proposition.

4

« We cannot agree to this change. It is quite obvious that the boundary
oi mountains, where they exist, is the most natural and effectual boundary.
Ihe inconvenience against which we wished to guard was that which you know
and can thorough y explain to the Russian Plenipotentiaries to have existed on
the other side of the American Continent, when mountains laid down in a map
as m a certain given position, and assumed in faith of the accuracy of that map
as a boundary between the possessions of England and the United States turned
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o u t " — W h a t ? Not to be not there at all, but turned out—" to be quite
differently situated "—that is the only doubt he had, " to be quite differently
situated"—"a discovery which has given rise to the most perplexing
discussions. Should the maps be no more accurate as to the western than as
to the eastern mountains, we might be assigning to Russia immense tracts of
inland territory where we only intended to give, and they only intended to ask,
a strip of sea coast.
I To avoid the chance of this inconvenience, we proposed to qualify the
general proposition that the mountains should be the boundary "—Did he not
believe there were mountains there ? " that the mountains should be the
boundary"'—" with the condition if those mountains should not be found to
extend beyond 10 leagues from the coast."
But beyond all question he believed—as did everyone of these negotiators
believe—and as everyone must have believed who relied on these maps, that
the mountain range was there, and that the only doubt at all about, it was as to
how far the mountains were from the coast, and it is entirely immaterial that
whoever made these different charts of Vancouver varied the mountains, and
that where the charts joined they located the mountains incorrectly.
That is entirely unimportant so far as my argument is concerned. My
argument is that all these maps show this dominant and persistent range
running from the 56th parallel to the 141st meridian, and it is the only range
which the maps do show, and it is the only range along which the line could
follow the crest of the mountains parallel to the sinuosities of the coast. This
range foUowing down along here {indicating the map), along which I say Mr.
Canning and Count Nesselrode and Sir Charles Bagot intended this line to run—is
definite and fixed and certain and dominant, and is the very range to which
any person who was drawing this Treaty and attempting to give to England
all she wanted, and attempting to give to Russia all she wanted would have
suggested.
Now it is suggested that this range on Faden's map, and the range on
Vancouver's map and the range on the Russian map of 1802 is broken. I do not
care, for the sake of this Argument, whether it is or not ; no man ever knew a
mountain range of 500 miles that did not have passes that was not intersected
by rivers, and this Treaty contemplates that. Take the Alps ; take the range
of the AUeghanny Mountains at home, near where I live ; take the Rocky
Mountains—does not everyone designate those as ranges of mountains
having a crest—and a continuous range of mountains having a crest ?
And if it is true that they do have passes, that there are depressions on
them which pass through the mountains, and which in one sense are an
interruption of the range, still, speaking in a general way, as these people did,
this mountain range is continuous, and"it runs from the 56th parallel to the
141st meridian?
And the reason why I now stop on that is that our
friends have criticised that point, and they say, " Oh, but your mountain
range is broken here." Taku Inlet is one place where it is broken,
and you see it on this enlarged map. I have made that break more than it
really appears if you examine the map closely ; and again here at Berner's
Bay they say the same thing, and again when they come to Chilcoot they
say the same thing. But is it not plain that, allowing the criticisms of Great
Britain as to these interruptions in the connected chain of mountains, yet it is
still true that this range of mountains shown on the Faden-Vancouver-Russian
map was, and would-be, properly called a chain of mountains or range of
mountains, running from the 56th parallel to the 141st meridian ? and one would
no more say that these passes in the mountains destroyed the continuity of the
range than one would say that the passes in the Alps over which we drive
destroyed the continuity of that range, or that the passes in the Rocky
Mountains at home, or the AUeghanny Mountains at home, and the passage
that the Pennsylvania Railroad makes through the AUeghanny Mountains
destroyed the continuity of that range, and destroyed the continuity ot tne
ridge.
Well, I next come to the question, did the negotiators refer to and rely
upon these maps ? If they did, if they really believed in these maps ana
believed that there was a range of mountains as shown on these^ maps, tnen
beyond all question they read these maps into the Treaty, and they mignt as
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well have put a Memorandum in the Treaty, "See Faden's map," «g e e
Vancouver's map," " See the Russian map with reference to our line, because
they are read into and made part of the Treaty.
Now I purpose to prove, and I think I can, that the negotiators did
believe in these maps, did believe in this range of mountains, and only
doubted its exact locality. In the first place, they had to rely upon the maps ;
they had nothing else to rely upon, unless it was some narratives in reference
to the country. These maps were maps that pretended to show m considerable
detail the exact location of mountains and of islands and of waters m that
locality. You will see, on referring to Article I I I and Article IV, that the
Treaty itself refers to the natural features of the country and designates a
boundary line which necessitates a reference to the maps. The negotiators
had no personal knowledge of the locality, and they relied as to sounds, as to
channels, as to straits, as to mountains, upon these maps. You will find that
the Treaty referred to the most southernmost point of Prince of Wales Island
as shown on these maps ; the degrees of latitude and longitude, 54 degrees
40 minutes, and 56 degrees, and the 131st and 133rd and 141st meridians were
all referred to as helping to define the boundary line. And the maps were
constantly referred to in toe correspondence between the parties.
Right from the inception of the correspondence down until the Treaty was
signed these maps were constantly referred to. Then on the 17th November,
1821, almost in the opening of the correspondence, Sir Charles Bagot sent to
Lord Londonderry the Russian map of 1802, on which the Russian settlements
were marked. I refer to p. 101 of the United States Appendix. Again, on
p. 116, Count Lieven wrote to Count Nesselrode, on the l l t h November, 1822,
and referred to the " recent and complete English maps," showing that they had
the recent and complete English maps in reference to this locality. Sir Charles
Bagot, on the 19th August, 1823 (p. 127), referred to the Russian map of 1802,
and the Arrowsmith map furnished him by the Foreign Office, as to which
Arrowsmith map he complained that it did not show accurately the location of
Novo-Archangelsk. On p. 131 Sir Charles Bagot wrote to Mr. Canning on the
17th October, 1823, and referred to Arrowsmith's last map. You will notice
that the date of that is 1823, and it could not have been Arrowsmith's map of
1824.
Mr. AYLESWORTH : It is pretty evident that it was Arrowsmith's map
that appeared in 1818—Map No. 8 of the United States' Atlas.
Mr. W A T S O N : Yes. And now I want to call your attention to a
peculiar circumstance connected with this, as showing that these people must
have had Faden's map, and I want to say that all these details I do not
rely upon except as tending to prove and sustain the general proposition. On
p. 140 is an account, dated the 3rd November, 1823,' of an interview between
Chevalier Bagot and M. de Poletica, and Chevalier Bagot in that letter,
describing to Count Nesselrode what had happened between himself and
M. de Poletica, said as follows (I will read from the middle of p. 140) :—
M Chevalier Bagot then placed himself before the geographical map. . I
I wish to call attention to the fact that Faden's map was the only
geographical map that was before these people, that the rest were all charts,
but I do not think these negotiators paid such an attention to detail or
were so exact in the use of language that so much can be taken from such
expressions.
"Chevalier Bagot then placed himself
we had at hand, and traced upon it with
o7 to degree of latitude, the intersection of
of longitude west of Greenwich, precisely
ment of Novo Archangelsk appears to be."

before the geographical map which
his finger a line beginning at the
which designated the 135th degree
at the point where our establish-

Remember please, that this letter was on the 23rd November, 1823. Sir
Charles Bagot has complained that the Arrowsmith map did not show that
location and the location then of Novo Archangelsk was here {indicating on
map). If you look at the map. you will find that, according to Faden's
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map—if this Faden's map wcs before them—there was" the Une that ChevaUer
Mr. Watson.
Bagot laid out, and it corresponds exactly with the Faden man and is
persuasive of the fact that these people had before them af that time the Sept, 25,1903.
Faden map.
In a letter from Mr. Canning to Sir Charles Bagot, dated the 15th Januarv
1824, these maps and plans are referred to. Mr. Canning refers in the first
place to the latest map—probably, I think, Faden's—I do not mean that that is
in the letter; it is the inference I made. Secondly, he refers to the Russian
map of 1807 ; and thirdly, he refers to a map of which a copy had been sent to
Sir Charles Bagot—probably, I suppose, it was the Arrowsmith map which
he referred to there. And then, again, on p . 161, on the 7th March, 1824
Russia refers to the Hudson's Bay Company's posts "according to the mo'st
recent and best maps published in England," showing that she had some map
on which the Hudson's Bay Company's posts were located, and probably': I t
was the Faden map. I do not press that, because I know that on the later
Arrowsmith map the Hudson's Bay Company's posts were to be seen, but it is
not probable that on the 7th March, 1824, they had the last Arrowsmith map.
However, I am referring to these to prove the fact that they did rely
upon the maps—not so much a particular map, as the maps. Again, on
p. 165, in March, 1824, Russia refers to the maps as follows : •*•' According to
the testimony of the most recent maps published in England " ; and, a^ain^ on
p. 173, Count Nesselrode refers-to the difference "regarded on t h e map."
You will remember that that is in reference to the line that Sir Charles Bagot
drew and Count Nesselrode refused to accept because it did not take in Portland
Channel, and in which Count Nesselrode said to Count Lieven, " Now, lookino*
at the maps and regarding the difference as shown on the map," it is immateriaf,
but, as a fact, it is of great importance. And then again, on p. 174, I find a
reference, " according to the most recent charts " ; and then, on the same page,
and on p. 178, I find that Count Lieven writes again to Count Nesselrode that
England " fully accepts this line as it is laid off on the maps, but as they think
that the maps are defective | they want this 10-league limitation. • Mr. Canning,
on p. 181, said, | the mountains which appear by the map almost to border the
sea " ; he was constantly referring to the mountains which appeared on toe
map—he did so again in his letter of the 12th July, 1824, to Sir Charles Bagot ;
he did it in his letter of December, 1824, to Mr. Stratford Canning ; he did it
in his letter on p. 181,.." the mountains which appear by the map almost
to border the sea."
And again, Count Nesselrode, on p. 201, said that " the evidence of the
latest maps published in England show so and s o " with reference to the
location of the Hudson's Bay Company's posts. And Mr. Canning, on p. 210,
said, " the summit of the mountains which run parallel to the coast, and
which appear, according to the map, to follow all its sinuosities." And Mr.
Canning again, on the same page, said. : " Should the maps be no more accurate
as to the western than as to the eastern mountains, we might be assigning to
Russia immense tracts of inland territory " to which she is not entitled. That
Mr. Canning followed and believed in Faden's map is most apparent, for you will
remember that in the British Case Appendix, p. 6 5 , 1 have already read to you
Mr. Pelly's letter, in which he said that Mr. Canning regarded the Faden map
as the most authentic, and Mr. Pelly cautioned him that in a Case of this
importance in regard to national boundaries he ought to be careful about it.
May I not,°the.n, say, and say with an assurance of the acquiescence
of the Tribunal in the proposition, that the aegotiators did rely upon the maps,
they did rely upon the mountains as shown upon the maps ? They never had
any doubt but that the mountains were there ; they were sure that there was a
mountain range there, and as I have read to you from the letters of Mr. Canning
the only doubt whatever that they had in reference to that mountain range was
as to its distance from the ocean or from the coast, They did doubt that.
Mr. Canning said : " I have got into trouble already with the United S t a t e s England has - a b o u t the location of the mountains out there. True, the
mountains were there, but the maps did not show them where they actually
were, and it may be that these mountains which, on the Faden map, seem
almost to border the coast when we come actually to lay on the ground—
theland—the line of demarcation—we may find that instead of the mountains
3 H
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bordering the coast they are away back here {indicating on map),/and we
will assign to Russia large tracts of territory which we do not intend to
assign, and for which Russia does not ask."
If you will pardon the reiteration that I am making in reference to this,
which may be painful to the Tribunal, but certainly, from my point of view,
advisable, I do again assert that all this correspondence shows that these people
did rely upon these maps, that they did rely upon the fact that the mountains
were as shown upon the maps, and never had any doubt that the mountain
range was there ; they only doubted as to its exact locality
WeU now, if that be true, what follows ? Why, it follows that when the
Treaty said that from the last-mentioned point the line of demarcation shall
follow the summit of the mountains situated parallel to the coast, as far as the
point of intersection with the 141st degree of > west longitude, you have get
to go to the maps to find out what these mountains were.
Mr. AYLESWORTH : You have got to go where ?
Mr. WATSON : You have got to go to the maps to find out what m
mountains were. Where else would you go ?
Mr. AYLESWORTH : I would suggest to the ground.
Mr. WATSON : The Parties were making a Treaty, I submit, in St. Petersburgh and London, not on the territory itself, and were defining a certain line,
and they concluded the Treaty without going to the ground.
It might have
been more advisable if they had gone to the ground, I agree, but, as a fact,
they signed the Treaty in St. Petersburgh. Had they not to rely upon the
maps as to whether the mountains were there ? What other information had
they ? What. other information could they rely upon ? If they turned to
Vancouver's narrative, which our friends insist was before the negotiators,
and read that narrative, look at how repeatedly Vancouver speaks of the lofty
mountain ranges. In the Appendix to our Argument you will find some of
these extracts.
But without it be Vancouver's narrative or Langsdorff's—and it may be
some other books which we do not now have before us—the negotiators could
not go to any other place to locate the mountains except to the maps. And even
the narratives do not pretend to locate the mountains. I t is the maps only
that locate the mountains. And you must—I do not see how you can escape it,
if these maps were before them, and if they were referring to them, and if it is
true that Mr. Canning referred to the mountains, and referred to them as a
range,_ and referred to them as the mountains which run paraUel to the
sinuosities of the coast, as appears upon the map—must you not go to the map to
find out what the mountains were that he meant ? Must you not do it ? Is
there any escape from the proposition that to these maps you are absolutely
forced to go to find out what the mountains were along which this line was to
run ? And if that be true, then you have read into and you have made part of
this Treaty these maps, and you have done it just as certainly and just as
efficiently as if the Treaty itself had said in so many words that this line of
demarcation is to run along the crest of the mountains from the 56th parallel
to the 141st meridian as shown on Faden's map or Vancouver's map or the
Russian map.
I submit that I am entitled as I go along, as it were, to drive my stakes
in no uncertain territory, and to drive them deep and well, and to mark them.
Wow I have led up to the fact, and I think proved the fact, that all these
negotiators relied upon the mountains on this map, and especially Mr. George
Canning whom I read from about them, and who referred to them twice in the
letters that I have read to you, and that Russia relied upon them when she
referred to the mountains which were to be reached from the 56th parallel
by a line east.- I submit that I am entitled to mark- in the most open
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maimer this station in my journey. These people did, in making this Treaty,
refer to the mountains on the Faden map, the Vancouver map, the Russian
map. For argument's sake, I might admit (what I do deny as a fact) that they
referred to the interior range of mountains, for it as well as the dominant range
runs around the head of all the bays and inlets—and if they referred to either
ratuœ^fthq answer of this Tribunal to Question 5 must be in the affirmative.
" I claim that I am entitled to insist .that, in order to determine what the
mountains are which the Treaty refers to, you must turn to the Faden,
Vancouver, and Russian maps.
.. But not only that. "The" whole negotiations are full of the proof that it
was the chain of mountains, the range of mountains, which ran from the 56th
parallel to the 141st meridian to which these parties referred. Now, let me
see if I can prove that. At the risk of going a little into detail, let me refer
now to the correspondence between these parties as to what these mountains
were, and show how they designated in the correspondence between them
the mountains along which this line was to run. I n the first place, the Russian
"projet" originally made (p. 158 of the United States'Appendix)' was that
the fine was to run along these mountains parallel to the sinuosities of the
coast, and when I turn to any one of these maps, am I not entitled to say
that here, on the Vancouver, the Faden, or the Russian map, were the
mountains parallel to the sinuosities of the coast ?
And Sir Charles Bagot, commenting on this proposal, p. 159, says :—
| Thence up the mountains bordering the coast, and thence along the
mountains."
. And is it not true that here are the mountains that border the coast ; is
not that true ? And if you take Vancouver's map—is not it true—here
are the mountain ranges that border the coast {indicating on map) ? And
Russia, on p. 161, insisted on her proposal, and then said that the mountains
that she was referring to—now I quote from that page—were :—
"The chain of mountains which follows at a very short distance the
sinuosities of the coast."
They believed in the chain, and thought it was " the chain of mountains."
And remember that was communicated directly to Sir Charles Bagot, showing
that he understood, that the Russians were seeking a chain of mountains that
was in that neighbourhood and shown on the map. And he communicated that .
proposal to Mr. George Canning, and Mr. George Canning turned it over to
the Hudson's Bay Company ; and do you remember that the Hudson's Bay
Company said :—
| So far as our interests are concerned they are not interfered with by the
line along this chain of mountains ; but we suggest that you put in a limit as
to the distance which those mountains may be from the coast."
Count Nesselrode, on the 5th April, 1824, wrote to Count Lieven, p. 172,
and spoke of the mountains " which follow the sinuosities of the coast," and
Count Lieven wrote to Count Nesselrode on the 20th May, 1824, p. 178, and
said:—
" The proposition of our Court was to make this frontier run along the
mountains which follow the windings of the coast (that ought to be translated
' sinuosities ') to Mount St. Elias."
The English Government accepts this line as it is laid off on the maps, but
it thinks that the maps are defective, and that the mountains, which are to serve
as a frontier, might, by leaving the coast beyond the line designated, inclose
a considerable extent of territory. It desires the line claimed by us to be
described with more exactness, so as not to cede, in reality, more than our
Court asks and more than England is disposed to grant. Bo you notice, again,
ri060l
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-Mr. Watson. that England accepts this line as it is laid off on the maps, showing that tlijse
people-had'run this line on the maps, and run it along the mountain ranged
Sept. 25, 1903. which Mr. George Canning refers, and along which the Russians ran it when
they said that the line went to the mountain range by going to the east, and
then continued along it up to the 141st meridian.
/,-,,'
H
Mr. George Canning in his letter to Sir Charles Bagot on the 12th July,
1824, p. 171, puts beyond question that he means the mountain range as-shown
on ^ the map. ' He speaks of the mountains which appear by the map almost to
border the coast. Constantly Mr. George Canning was referring to these map*
and to the mountains that were shown on them. And he says that he fears
that the maps may be wrong in the location of the mountains—not in the
existence of them—the location of them; and therefore lie wants_ this 10
marine leagues limit. Count Lieven objects to Mr, Canning's suggestion as tir
the base of the mountains, and suggests—p. 189—that when a chain'of
mountains serves to fix any boundary line, it is_ always the summit of the
mountains, which constitutes the line of demarcation. Then Russia dropped
the mountains as the boundary-line, and on p. 194 she substituted absolutely
the 10-marine-league line ; and here was a curious circumstance—when Russia
accepts Sir Charles.Bagot's line, Mr. Canning turns round and says:—
| No, Sir ; you proposed the mountains in the first place, arid to the
mountains you must return, notwithstanding Sir Charles Bagot's suggestion of
this 10-marine-league line."
And then Mr. George Canning, in his final instructions to Mr. Stratford
Canning, on the 8th. December, 1824, p. 210, repeatedly shows he is speaking
of the chain of mountains shown on the map. He says these mountains are
parallel to the coast, and appear, according to the map, to follow all its
sinuosities. Evidently he had a map before him, which he had examined, on
which these mountains were laid down; and we know he had the Faden map,
and we know he relied upon it. And then he refers, as I have already called
to your attention, to the fact of the trouble that he had got into with the United
States about the actual location of the eastern mountains.; but that Mr. George
Canning had any doubt about the existence of a mountain range, substantially
as shown on Faden's map and Vancouver's map and the Russian map, is simply
impossible to believe if you think that he was telling the truth when he wrote
those letters..'.: ' .
And then again, as I have already read to you in the draft of the Treaty
which Mr. George Canning enclosed to Mr. Stratford Canning, and which was
the draft you will remember which Mr. Stratford Canning said the Treat),
as completed, accurately followed, Mr. George Canning unmistakably
refers to | the range of mountains," and he must have referred to this
range of mountains, which he said appears, according to the map, to
follow all its sinuosities. And after the Treaty is signed, Mr. George
Canning explains—so Count Lieven says in his letter of the 8th May, 1825,
p. 230, to Count Nesselrode—that the 10-league line of England was to avoid
future trouble ; because in the Treaty with the United States Great Britain had
—I now quote—" likewise fixed a chain of mountains as the frontier." And
while they believed that the chain of mountains'was there, and as a fact
they were there, they turned out to be in an entirely-different location from
that which the map showed.
In addition to this, the Hudson's Bay Company, to whom all despatches
were sent by Mr. George Canning, said on the 26th May, 1824, in the British
Case, p. 80, that it desired a more particular description of how the mountains
range with regard to the sinuosities of the coast, as it is possible those mountains
represented in the charts as closely bordering the sea may be much more
distant from it,. still.carrying out the. idea that Mr..Canning had—not that
they doubted the existence of the mountains, but they doubted the location of
them. And besides this—referring for. a moment to testimony outside, in one
way of the limit of my discussion—let me read from the letter of Mr. D.àWSpn, •
of
,P a jmda, on.the 7th February, 1888, in_fhe British Case, p.' 259,.whejrio:te
*9.ys that ;-—
—:
...
_"". ' .".. ".'.
.••,•:'

M ". . the definition of the lisière by a line following"'la crête des "montagnes
situées parallèlement à la côte,' is precisely that which would be adopted âs°the
most convenient on an examination of Vancouver's charts and descriptions of
the coast."
.i/>n ;
'&&.>.*..
I That is just exactly what I have been arguing. That is what Mr. Dawson
says: it is exactly the line which would be adopted as the most convenient oh
an examination of Vancouver's charts, and certainly so on the examination of
Faden's map. I do not refer because i t will be discussed by others—to the
correspondence between Mr. Bayard and Mr. Phelps, and Lord Salisbury,
except to ask the Tribunal's attention to the fact that Lord Salisbury evidently
understood that these mountains that were referred to in the Treaty were the
mountains as shown on the maps.
. ,e to
I will not stop—I will read that again—I promise your Honours I will
not drop it. Lord Salisbury refers to it practically as the range of mountains.
1 do not pretend to give his exact wording, aud I will read from his letter.
Sir EDWARD CARSON:

Appendix.

I

think
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Mr. WATSON : I am very much obliged to you indeed.

... •;, • ** — "•• .

The PRESIDENT : British Appendix, p. 298.
Mr. WATSON : I am very much obliged to you indeed. The Marquis of
Salisbury, in his instructions to the British High Commissioners of July 19th,
1898, said:—
I From Portland Channel to Glacier Bay there is no suclïcontinùoùs range,
of mountains running parallel to the coast as the terms of the Treaty of 1825
appear to contemplate."
From that evidently Lord Salisbury thought, with the negotiators, that it
was a range of mountains which ran parallel with the coast. And again, on
p. 161, Appendix, United States' Case, Russia calls these mountains along
which the line is to run " the chain of mountains," and she refers again, on
p. 161, to the large territory which England will obtain by the Treaty behind
the. chain of mountains which is to be the boundary, and Count Lieven,
in.writing to Mr. George Canning, p. 199, calls it " t h e chain of mountains,"
and the Hudson Bay Company, in its letters to Mr. George Canning, repeatedly '
so called it. On the 19th April, 1824, p. 78, British Appendix, the Hudson's
Bay Company speaks of " t h e supposed chain of mountains," and.suggests
that it be restrained by restricting it to the nearest chain of mountains!. .
Just let me stop here for one moment about that nearest chain of mountains
which our friends on the other side claim controls, in some respects, the
mountains.
You will find the word " n e a r e s t " used just twice in the whole negotiations : once in this letter of Mr. Pelly. of the Hudson's Bay Company, the other
in the letter of the 12th July, 1824, from Mr. Canning to Sir Charles Bagot, in
which he suggests the mountains nearest to the sea ; but you will not find the ^
word "nearest" i n . a single draft of the Treaty, and you will not find any'
agreement by Russia with England that it should be the mountains that were
nearest to the sea. On the 20th October, 1824, British Case, p. 110, the
Russian eastern line was described as " the chain of mountains." j Mr. Stratford Canning had an interview with Mr. Middleton, in which he said the line
ran to the east along the mountains—and here Lwant to state the position
which the United States assumes as to that letter of Mr. Middleton in which he
relates the interview with Mr. Stratford Canning. Now I do not pretend for a
moment that if we were in a Court of law, and we only had a letter from
Mr. Middleton saying what Mr. Stratford Canning said to him, that that was
evidence that could°be introduced and be binding at. all; but.the, rules of
eyideuçe ^gpverning: this;. Tribunal are -so widely-different under-the. pro vi- .
sionsrof..&e_*éTrëaty.from..what..the-ordinary rules of law are on that-questionr;
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that our view is this : Mr. Stratford Canning had just signed W£ Treaty with
Russia, and he signed it for Great Britain; and, for the time being, when he
^ h e w a g G r e a t B H t a i n j a n d h e represented its • sovereignty—and he
was signing it almost as if it was an individual act of Mr. Stratford
Canning.
Now, suppose that Mr. Stratford Canning had made a personal contract
with M. de Poletica in reference to this line of demarcation and thé flayafter
he made it he,, the party who made it, had gone to Mr. Middleton' and said,
I The line runs to the east along the highest ridge of the chain of mountains,"
and a litigation came up subsequently In reference to whether that was the
correct construction of the contract, is there any doubt that I could introduce
the declarations of the party to the contract as to what his understanding was—
provided always with the permission of the Court it did not contradict the
contract, but if it served to throw light upon it. And so we regard here this
declaration of Mr. Stratford Canning to Mr. Middleton in the light of the
declaration of a party who had himself made the contract and was explaining
what he meant as to the line of demarcation.

g.gned

Mr. AYLESWORTH : Let me understand you there, Mr. Watson. Is it
your contention that, supposing a landowner had made a conveyance to
another person of a certain piece of real estate, describing it by metes and
bounds, and the same day he said to a neighbour, " I have just executed a
deed of my farm to So-and-so, and the boundary between the land I have
retained and the land I have parted with begins at a certain tree," mentioning
the tree, that statement of his could in any way control or affect the interpretation of the conveyance ?
Mr. WATSON : Not for a moment, unless you had taken your conveyance
and you had laid it down upon the ground, and you found then there was a
latent ambiguity, that the boundaries called for in the contract did not piece
themselves out around the land.
And let me put this to you, if your Honours please : Suppose that in that
same description of the piece of land that the man had sold he said that " My
land begins at a certain point and runs to a white oak ; where it runs to there
were four white oaks," and the day after he had made the contract he went
to a neighbour and said, 1 1 mean the white oak that stands in a certain
locality and is marked by a cross," and afterwards you had litigation about
that, and the question was to find out what the white oak was, would I not be
entitled to that declaration ?
Mr.^ AYLESWORTH : That might be admissible as an admission against
his own interest.
Mr. WATSON : Yes, Sir, and as bearing upon the white oak that he
meant in the contract. And so if this was an individual act of Mr. Canning, and
he had said that when we refer in this Treaty to the line which shall follow the
crest ofthe mountains parallel to the coast, we mean the dominant range of
mountains that run from the 56th parallel which the line reaches by running
east, and there is a latent ambiguity when you lay that Treaty down on the
land equally I am entitled to the declaration. I submit to the Court that this
is the view that the United States takes, and, to say the least of it, 1 submit it
is not so grossly irregular that it does not upon its face have a bearing-,
especially if you remember what kind of a Tribunal you are a member of, aud
what kind of evidence it is that you are considering.
Mr. TURNER : Do you think that this Tribunal was constituted to interpret
this Treaty according to the narrow rules of the Common Law ?
. h ^ W A T S O N ; Oh! no, Sir, In opening it, I said that you find in
f îi % •?* ai Y
T - g h t t h a t X commented upon that, that it was thé duty
of the Tribunal to read it m the light of the negotiations,

Mr. TURNER: I ask because you appear to be measuring this by the
Common Law rules.
*
,, Mr.. WATSON: Yes. Mr. George Canning, in his last instructions to
Mr. Stratford Canning m the British Case, p. 124, speaks of the mountain
range, and he says—I am referring to his draft which was included in his
letter—"if the summits of the aforesaid mountains shall turn out to be in any
part of their range beyond a certain distance from the coast." He evidently
was referring to a range, and so this idea of a mountain chain and a mountain
range is carried through all this correspondence. And, after this Treatv was
signed, you will find, if you turn to the letters of Count Nesselrode,, on
pp., 225, 226, and 227, ami you refer to the interview that.Count Lieven
had with Mr. George Canning, ' and which is reported on p. 230, they all
speak of the chain of mountains, every one of them; and, if Count Lieven has
correctly reported him, Mr. George Canning spoke of the range of mountains
along which this line was to run.
And now the Tribunal will notice that I have so far treated .this case on
the question of this mountain range without going into details with reference
to the Treaty itself, and I now ask you to turn with me to the Treaty for a
while and see what assistance we can gain from it with reference to
what this mountain range was to be along which this line was to run. I do
not think you can doubt, now we are up to the point, that it was to be a
mountain range, that it was to be a mountain chain along the crest of which
the.line was to run. Even if, so far, you have not gone with me to the full
extent to which I claim, still you cannot doubt that all these people were
talking about a mountain range and a mountain chain, and that they must
have referred to this when they used the words in the Treaty about the
mountains running parallel with the coast.
And now I turn to the Treaty itself, and I ask you to follow me for a little
while I outline what seems to me significant of the argument that I am
making—to wit, that this Treaty referred to the certain and definite fixed
range of mountains shown on Vancouver's map, Faden's map, and the Russian
map, and that these mountains are the mountains referred to in the Treaty,- and
that these mountains run around the heads of all the bays and inlets.
Now, the first thing that I call your attention to is this—and I think your
Lordship would go with me that far—I at least am entitled to say, even if you
do not accept the extreme view that I take of the British position, that Great
Britain certainly aUeges that there were no certain definite mountains referred
to in the Treaty, but that those mountains were left to be afterwards ascertained. Let me state that again, now that the Treaty itself, according to
Great Britain, does not refer to any definite chosen mountains—that those
definite mountains along which the line is to follow are to be selected
afterwards.
The PRESIDENT : I think it is only an ambiguity in words, Mr. Watson ;
I agree with you—I think everybody will agree, at least subject to what others
may say—that this Treaty does refer to a supposed chaim of mountains ; but
where it actually was on the actual land nobody knew at that time. I should
not have thought that wanted much argument.
Mr. WATSON : Well, if I have the concession] The PRESIDENT : Oh, you must not take it as a concession ; I am
telling you what is in my mind.
Mr. WATSON : I beg your Lordship's pardon ; I did not mean to state it
in a position that would be aggressive at all ; but if that is true—if that is
what the Treaty refers to, a definite range of mountains that were shown on the
map—then I come back again to the same line of reasoning that I have adopted
before, to wit, that it could not haye been any otker range of jUQUntantf than
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Mr. AYLESWORTH': And if there were, in fact, mountains such as that
shows, I do not suppose we should be sitting here to-day.
The PRESIDENT: No.

Mr WATSON : Oh no, Sir, I agree to that ; but do not let me be misapprehended in reference to my position. I say that the negotiators believed
that those mountains were there ; and I do not see how anyone can read this
correspondence and look at these maps and doubt it ; and the only thing they
doubted was about their locality ; and, as I shall show you in a moment, it
turns out that the mountains is not there; but because that range of
mountains which they thought were there are not there, it does not authorize
you to go out and try to select mountains among those six or eight hundred
mountains along the coast.
The PRESIDENT : I will just put one question to you ; I will not interrupt you again, Mr. Watson. Do you contend that, whether we take the
British view or your view—I will assume for a moment that we take your view
of there being a lisière round the inlets—do you contend that nowhere at any
part of this boundary are there mountains such as are referred to in Question YII
of the Treaty ?
Mr. WATSON: Oh, certainly, Sir.
The PRESIDENT : Nowhere ?
Mr.-WATSON: Nowhere.
The PRESIDENT : Neither at the head of the Lynn Canal, nor between
Cape Spencer and Mount Elias, nor anywhere else ?
Mr. WATSON : I beg* your Honour's pardon.
The PRESIDENT : That is what I want to know.
Mr. WATSON : The proposition I make to your Honour is, there is no
such range of mountains from the 56th parallel to the 141st meridian such as
is shown on these maps. Now, whether on an investigation by the experts
that are to go into and determine this, they will find out that there is a part
of a range running around the heads of Lynn Canal or a part of the ramie
called the Mount St. Elias Alps is a question that this Court, I respectfully
submit, does not decide, and a question upon which it has not the evidence
to determine.
The PRESIDENT : That, of course, we shall see, but I must know-I
speak for myself—I shall want to know, in dealing with Question VII, is it
your contention that nowhere between Mount Elias and Cape Spencer, and
nowhere round the head of the Lynn Canal, or round the head of any other
inlet, is there a chain of mountains which corresponds with Question VII of
the Treaty of 1903, or any part of a chain ?—because the words are
partout ou.
I only want to know your position ; that is all.
•

Mr. WATSON: Yes, Sir.
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The PRESIDENT : I beg your pardon for interrupting you.
Mr. WATSON : Not at all, Sir ; I am very much obliged to your Lordship
for doing it, because I certainly want to be understood as I go along in
reference to what my argument is. I would produce very little effect, if I were
talking to you in the dark. Now I will see again if I can fairly state what our
position is, and if I do not state it so as to meet your Lordship's view, I shall
be very much obliged indeed if you will say so to me.
The Treaty says :—
" From this last-mentioned point the line of demarcation shall follow the
summit of the mountains situated parallel to the coast as far as the point
of intersection of the 141st degree of west longitude (of the same meridian)."
1 And finally "—and so forth. Therefore it calls for a mountain range
which runs from the 56th parallel up to the 141st meridian. We say that
the negotiators believed that that was the range which really existed, and
which they had referred to and put into the Treaty. Now, second, as a
fact, that range does not, as a whole or in any substantial part, exist.
Third, it is a fact that at the head of Lynn Canal and beyond Lynn Canal
there are still portions of the ranges of mountains which were part of this
original range running from the 56th degree to the 141st meridian.
That is a question for the experts to settle. But admitting now that the
range at the head of Lynn Canal and the Mount St. Elias range, as it is called,
were part of this range—do you not see that does not help you on the 5th
question ? They run around the heads of all the bays and inlets just the same
as this range does. If it is a part of this range, well and good ; that is a
matter for the experts to determine. No issue has ever been joined in this
case on that question, as I submit. That is a question to be determined by
the experts. If those mountains are a part of this range, do you not see it
does not vary the answer to the 5th question, because those mountains do
run around the heads of all the bays and inlets ?
The PRESIDENT : As you have asked me to say so, you must not
assume that I think that if we are of opinion to take an undisputed part for
the moment—that if we were of opinion that there was a range in the sense
that you have been indicating from Cape Spencer up to Mount St. Elias—
that there is anything to send to the experts in that case. We have got to
answer the question. In that case it is what, if any, are the mountains ?
Mr. WATSON : Oh, your Lordship is referring more particularly to the
discussion I am to make in answer to the seventh question.
The PRESIDENT : I was.

That is why I put the question.

Mr. WATSON : I beg your Lordship's pardon ; I will take that up, and
I have given you in a general way the position of the United States in
reference" to it ; and I assure you, Sir, and I am perfectly sincere in this, I do
want to be understood ; and I do not want to avoid any issues in this case.
The PRESIDENT : Well, Mr. Watson, please do not think that I say it
Jomplimenting you, but 1 really feel that you have addressed to us a most
powerful argument with regard to how the lisière is to run ; I quite follow that,
and I follow everything you have said about it. All I wanted to know was
that I might be 'able to follow you when you come to Question 7—that I
might understand what j^our contention was with regard to our duty under
Question 7—as to there being some part of the range in some place.
Mr. WATSON: l a m under many obligations to your Lordship; and I
promise you that within the range of my ability I will state to you specifically
and fully our position in reference to it ; and I wiU take it up and discuss it
now.
2 1
[1060]
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The PRESIDENT : No, no, no.
M r W A T S 0 N : B u t w i t h your permission I can proceed better with
the steps of my argument as I have prepared them.

The PRESIDENT : Well, I thought you had reached this.
Mr WATSON : The fact of the matter is, Sir, that to a man who is not
accustomed to talk two or three days, which I am not, it is pretty hard to keep
thTline of your thought if you diverge once and discuss other questions.
The PRESIDENT : We do not want you to alter your own line.
Mr. WATSON : Oh, yes, your Lordship understands me.
The PRESIDENT : Do not alter it in the least, Mr. Watson.
wanted to follow you.

I only

Mr WATSON : Yes. Well, now, I turn to the Treaty of 1825 ; and I ask
you to let me see if I can prove to you that the Treaty also refers to this same
chain of mountains that I have been referring to and that are shown on
Faden's map. And I call your attention now to it—let me read it :—
I From this last-mentioned point the line of demarcation shall follow the
summit of the mountains situated parallel to the coast as far as the point of
intersection of the 141st degree of west longitude."
Does the Court notice that there is no direction whatever given as to
how that crest will run ?
It is to run from the 56th degree to the 141st meridian—how is it to run ?
Is it to run up this way, or this way, or dcwn this way {indicating on map)?
There is absolutely no direction given in this Treaty in reference to it, and
why ? Because they refer to a certain, specific, well-known chosen range of
mountains. Now, unless you agree to that, you have got here an uncertainty
in this Treaty which leaves open the question as between the 56th parallel and
the 141st meridian as to where this line is to run. Russia might claim that
the line was to run away up this way until it got to that meridian, and
England would, of course, claim that it was to run away down this way
{indicating on map). And the Treaty does not indicate in any way the course
of that line except that it runs along the mountains.
Now why ? Simply because they had a certain known, definite chain of
mountains agreed upon, and that is the mountains shown on Faden's map.
And that reconciles and makes perfectly consistent this portion of the Treaty,
and shows you, in addition to the arguments that I have been addressing to
you, that it referred to a certain definite chain of mountains. And then the
Treaty says that the line shall follow the crest of the mountains situated
parallel to the coast. The line shall follow the crest, the comb of the cock,
the ridge of the mountains—the Russians call it the backbone of the
mountains—Mr. Pelly called it the ridge of the mountains—shall follow the
ridge or the backbone of the mountains situate paraUel to the coast. Does not
that refer to a continuous range of mountains ? If the line was to follow the
ridge or the crest of toe mountains between the 56th parallel and the 141st
meridian ; if it was to go along the backbone of the mountains, does not that
necessarily imply continuity ? Does it not imply a range of mountains of
which there is a backbone ? Does it not refer to a chain of mountains of which
there is a ridge ? And the Court will notice that it is the crest of the
mountains ; it is the backbone of the mountains ; it is the continuity that is
implied in this word " crête." It is not different summits of different mountains
connected by artificial lines.
Mr AYLESWORTH: I have difficulty, Mr. Watson, in understanding
•quite what is m your mind in that regard. Suppose there were the very best
defined chain of mountains in the world, they would consist necessarily of a
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its ; and is it not your view that Î
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Mr. WATSON : Yes, in aU probabiUty ; but it must be a chain or a r;
it cannot be isolated peaks.
Mr. AYLESWORTH: WeU, the different peaks of the chain wou
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Mr. A Y L E S W O R T H : But if you happen to get a country Uke the
Adirondacks you have to take it as you find it.
Mr. WATSON: But, weU then, is not that true? If you take the
reference of these people to the chain of mountains, the chain on Faden's map,
you have answered all the difficulties in the case. You have answered all the
difficulties of the case, and you have a continuous range, a continuous crest
running from the-56th parallel up to the 141st meridian. In other words, may
I not suggest this, your Honour : could there be any doubt that if your Honour
and myself journeyed up to this Alaskan coast and looked at the topography
of the country, we would very quickly decide whether there was a continuous
chain of mountains there which had a ridge from the 56th parallel to the
141st meridian? If we found a bold dominant chain such as is shown on
Faden's map, we would not have any doubt about saying that there was a
chain of mountains, and we would never imagine we would have to get down
from the mountain range, and have to select from among 500 or 600 other
peaks, and draw an artificial line one to the other, and make an artificial crest.
What I am arguing to the Court is that this is the crest which Nature made on
the summit of this chain, and which these people supposed was a fact, mistakenly as it turns out, but they supposed it was, and they brought that into
their Treaty, and when they used the word " crest " they used the idea of a
continuous backbone, of course, with ups and downs, but stUl a continuous
hne, and I submit that you never could get a crest or a backbone or a ridge of
mountains by going and selecting 90 peaks, as the British have done, out
of some 700 or 800 p?aks, unconnec'e.I with each other.
Sir LOUIS JETTE : Mr. Watso if it had been the inten
words "chaîne de montagnes, do you not think that
Matusevich would have inserted i the Treaty the very woid

xpi

Mr. WATSON : Sir Louis, I do not know what is the matter w
this room, but I do have a great difficulty in hearing ; if you have
difficulty in hearing me——
Sir LOUIS JETTE : My observation was this : the Treaty was r
M. Matusevich, and you pointed yourself to what corrections he made

LOUIS JETTE : He was a very apt critic, I bt
a-had been to say " chain of mountains," do you no
[1060]
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Matusevich would have said « a
mountains " ?
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chain of mountains," or "a

range of

Mr WATSON • Oh yes, if M. Matusevich had known that this Treaty was
to be discussed in this way, I have no doubt about it he would have put m the
chain but these negotiators were so certain of this range of mountains on this
Faden map that it never suggested itself to them that it was necessary to put
in a chain. Your Honour has had long experience on the Bench
Sir LOUIS JETTE : Diplomatic language is generally so precise that it is
hard for me to suppose that if they intended to speak of a range of mountains
they would have said only mountains.
Mr. WATSON : Your Honour will pardon me in merely replying that the
Russians always call it the chain of mountains ; Mr. Canning called it a range
of mountains ; the maps show that it is a range of mountains. They were so
sure of the exact range of mountains that they were selecting, that they never
thought of the necessity of calling it a chain. With your long experience on
the Bench, I think I can safely say that I could call you as a witness to
prove how often the simple words that ought to have been interjected into a
contract or a Treaty or a will, have been left out simply because they were
not thought necessary at the time ; and you know how dangerous it is, in
coming to construe a contract or a will or a Treaty, to make it turn on a
question that a certain word was not inserted. If your Honour and myself
had been there drawing this Treaty, under the circumstances it may have
been that doubtless your Honour would have suggested the chain should have
been put in ; and if I had had that map before me, and I had referred to the
mountains as running* from the parallel to the meridian with a crest, I may
have thought—I do not know—that it would have been useless to have put in
the word " chain." I wish they had ; but am I not entitled now fairly to the
suggestion that they did not put in separate and independent mountains, but
they put in mountains with a crest?—they did put in mountains, that is
mountains with a crest that could be seen and remembered. Now, I have
read the maps into the Treaty, and I may be mistaken, but I thinlc your
Honour went with me on that, and now I have got the maps into the Treaty,
and they refer to this particular chain.
I, of course, admit that human language is necessarily so uncertain and
indefinite that the construction of any contract, or a will, or a Treaty, or a
Statute one hundred years after it is made is an exceedingly difficult matter,
and it is exceedingly dangerous, I submit, to apply technical roles to the construction of such a document, and especially it is extremely dangerous to make
it turn upon the absence of a certain word which would have made it more
certain if it had been inserted. For example, now if all these reasons
taken together would satisfy you that the Treaty referred to a continuous
chain^ of mountains which had a crest, and then the argument was made by
my friends on the other side, | Oh, but you did not say chain of mountains,
and therefore you cannot so construe it," you, of course, would reply, "Now
that is an argument to be taken into consideration as to whether the persons
meant a chain of mountains, but it is not conclusive merely because they
did not put the word ' chain ' in there."
And then I suggest that if it is a crest, or a backbone, or a ridge, it, of
necessity, is on the mainland—it is not a crest over water. It is not a crest
when the British line runs for thirty-seven (37) miles over water. It could
hardly be called a crest where the British line runs across Lynn Canal or
runs up the side of Lynn Canal and then crosses it.
And then again, this Treaty says that the line shall follow the mountains
—snail foflow the summit of the mountains situated parallel to the coast. Now,
we all agree that this is a general parallelism, not particular, but am I not again
right m saying that, if the mountains are to be parallel to the coast it is to all the
coast, is it not ? It is to the coast, the whole-way from the 56th parallel down
to the Ulsfc meridian. It is then a continuity which is best answered by
a mountain cham which, observe, is « parallèlement à la côte " the entire

distance from the 56th parallel to the 141st meridian. Then the Treatv savs
IVth Article, that the mountains that are referred to are the mountains which
stretch themselves out. Notice that expression : it is translated here " extend "
It I the mountains which stretch themselves out in a direction parallel to
the coast from the 56th degree of north latitude to the point of intersection
of the 141st meridian, mountains which stretch out or extend themselves
It is something, then, that has a direction. It has an extent. It is'some
thing that goes along from one point to another, and I call the Tribunal's
attention again to the fact that the only way that this mountain range is defined
along which the crest runs is that it goes from the 56th parallel of north
latitude to the 141st meridian, and it is simply inconceivable to me that
these gentlemen who were trying to make this Treaty certain—and Mr. George
Canning said that he had made so certain that there could be no question about
it—meant to leave this open to a discussion and a controversy happening it
may be, 100 years afterwards in selection of the mountains along which ^the
line was to be drawn. They meant certain definite fixed mountains.
Mr. TURNER : Where do you get that expression from—" stretch out ? "
Mr. WATSON : If you will take the French of that word " extend."
Mr. TURNER : The French of what ?
Mr. WATSON : The French of this word here, " s'étend."
Mr. TURNER : In toe Treaty ?
Mr. WATSON : That I am on. The fourth paragraph ; and, Sir Louis, I
would be obliged to you if you would give me the correct translation of the
French word there " s'étend " ?
The PRESIDENT : " Extend " is just as good a word for your argument
as I s'étend." You are putting too much into it—" s'étend."
Mr. WATSON : I think so myself ; the words " stretch out " seem to me
to be a little strong.
The PRESIDENT : There is no " out " in it.
Sir LOUIS JETTE : " Q u i s'étend."
Mr. WATSON : What is the correct translation of it ?
Sir LOUIS JETTE : Well, your translation is quite correct.
Mr. WATSON ; It is well, Sir.

I am obliged to you for that.

Sir LOUIS JETTE : The translation is good English.
Mr. WATSON : And will the Tribunal allow me to call their attention to
another significant fact in reference to this chain of mountains, if you will
follow, from 56th parallel, on Faden's map, up to 141st meridian, you will
not find it intersected by a single river or by a single parcel of water;
and if you will turn to Vancouver's map, you will see a continuous uninterrupted chain of mountains between these points which are not intersected.

Mr. Watson.
Sept. 25, 1903

422
Mr. Watson. a n d you will find that wherever they came to water, this chain of mountains ran
I f T~i on, along and outside of it. And there you see now the significant app ication of the
Sept. 2o, 1903.
*fsion i n t h e T r e a t y t h a t if exploration should determine that the lisière was
bisected by rivers which ran from the Hudson's Bay Company into the Pacific
Ocean, it still was not to interfere with the fact that here was a crest running
aloncr the chain of mountains along which the line was to run and the right
was °to be given to Great Britain to navigate that river, but not to use it for
any other purposes.
»
„
t
I do not stop to read to the Tribunal the many extracts from Vancouver's
narrative which will be found in the Appendix to our book. . If we object to a
piece of evidence on the trial of a cause, and the Court admits it, we
understand that, once admitted, we can use it as_ well as the other side, and
Vancouver's narrative is admitted against us, still we are entitled to use it
in our favour to the full effect that it will bear on a fair interpretation.
Well, now, I have followed the line of argument so far as this mountain
chain was concerned, and, with due submission, I do claim that I have made
out a case that I am entitled to an answer to the fifth question as follows.
The negotiators did insert into the Treaty this mountain chain, and that is
what they meant when they said this line was to run along the crest of the
mountains, and that mountain chain runs around the heads of all the bays and
inlets, and therefore when the fifth question is submitted to you to determine
whether the line of demarcation runs around the heads of all the bays and
inlets, I submit you must answer it in the affirmative. And do not your
Honours see how much work I have relieved you from if I have only satisfied
you of the fact that the negotiators, when reading these maps into their Treaty,
did intend that the line should run along this crest of mountains. It answers
all questions except 54 degrees 40 minutes, and the Portland Canal will-settle
the matter definitely and determinately.
Now look how clear that is and look how simple it is. These negotiators
were seeking for a certain definite boundary, and they wanted to make absolutely
certain of the line of demarcation between Russia and Great Britain, and
therefore they selected this mountain chain. Now, in the first place, if that
is true, it makes certain all questions as to the lisière. There you are upon
the mountains. Your crest runs along these, Russia takes all between
that and the sea. That all belongs to Russia ; it disposes of the very
ingenious argument of our friends, by which they seek to make this line
turn upon the meaning of the word " côte " because if you ask me what the
word I côte " means that is named in the third paragraph of the Treaty
parallel to which the mountains shall run, I say look at the map. There it is,
here is the parallel, here is the | côte " , here it is it runs all around, it follows
the heads of all the bays and inlets, and goes round them, and is I côte "
in its general known significance, that is wherever the water and land
meet.
And if you ask me, in addition, what is the meaning of the word
I ocean," as used in paragraph 4, I still go back and stand on this chain of
mountains, and I say evidently ocean means not only the great ocean itself,
but all its arms and bays. I t could not mean otherwise, and simply for this
reason. Now, I ask your attention to this proposition, to see if I am not
correct. Mr. Canning doubted whether these mountains were more than
10 marine leagues from the sea. He did not doubt that on the map they were
r
not. He said in effect :•—
. , . " T 1 ? a t is a 1 1 r i g h t - I f the mountains are as located on the map, they are
withm the 10 marine leagues, and therefore you get your lisière between
the mountains and the sea."
MA ™ ? W ' M r ' °tnfUg
* ° u l d n o t h a v e h a d a û y doubt that the word "coast"
did not mean, what our friends claim to-day, the main coast, or the main trend
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least bit of doubt about it that the
1
mountains carried them more than 10 marine leagues from the sea. Mr.

Canning must have meant the coast at the head of the canal, just as he
meant the coast at the head of the Portland Canal, and so he stated it in his
Draft.
And, then, if you further ask me what the Treaty means when it talks
about sinuosities, I turn again to the mountains ; I say there it defines it
Mr. Canning said these mountains, j as appear by the map, follow all the
sinuosities of the coast, and these sinuosities include all these bays and inlets
and all these inland waters.
And then, particularly, I desire to press upon the attention of the Court,
in conclusion, that this mountain line carries out the purposes and desires of
both Great Britain and Russia.
It gives to Russia exclusive sovereignty over all these waters. It gives to
her protection against the Hudson's Bay Company's posts, l t gives to Russia
exclusive sovereignty over all these inland waters. It gives her protection
against the approach upon the coasts of the Hudson's Bay Company's posts. It
gives her a point of support and protection on the mainland for all her islands
and the establishments upon them. It protects the Russian-American Company
from interference with her exclusive rights of fishing and hunting and trading.
It gives to England the protection of all the ports of the Hudson's Bay
Company—gives her both banks of the McKenzie River, and compels Russia
to withdraw her claim of sovereignty over 100 miles limit over the ocean. And
so you find now that, if you consider what these negotiators were trying to arrive
at, and what the purposes of this Treaty were, and you get up on that
mountain line, you have peace and comfort and safety there. And this Treaty
then unwinds itself and unfolds itself. It is as simple to follow as if you had
not heard this long and weary discussion in reference to it. The air is bracing
up there and the prospect is good. And you answer all the questions, and you
do not have any doubt about them, and it is the simple solution of all these
questions that are raised in reference to this eastern boundary, and it is a
solution in accordance with the real merits and substantial merits of the
Now, second. Notwithstanding the negotiators believed that this chain of
mountains was there, and I do not see how you can read Mr. George Canning's
letters, and doubt it—notwithstanding that they did that—it has turned out
that that chain of mountains, at least, is not within 10 marine leagues of the
sea. Whether it shall hereafter be determined that away back here in this
unexplored region is a dominant chain of this kind, which is more than
10 marine leagues from the sea, has yet to be determined, and I want to suggest,
as I proceed, just this idea as to that situation.
The negotiators assumed as a fact that those mountains were there, and
doubted only as to their distance from the sea ; the mountains turn out not to
be within 10 marine leagues of the sea. Is there such a chain of mountains
more than 10 marine leagues from the sea % You do not have any proof upon
it, but am I not entitled to say that, as between the Parties to this Treaty,
looking at it now under the light of 1825, juris et de jure, there is a presumption
of the existence of these mountains somewhere in the interior, and until overcome by evidence that there is no such range of mountains there at all, we have
a right to assume that future discoveries may reveal in the interior such a range
of mountains as is depicted on this map ?
But, as a fact, the range as shown on the map does not exist within
10 marine leagues of the sea. Now, I have prepared, and I have a number
of references to support this proposition, but it does seem to me that as this
argument proceeds and the Case develops, and your Honours have a grasp of
the entire situation, that I am probably using time to no good purpose in discussing that question, and unless the Court indicates that I should proceed
with my evidence in reference to it, I would assume that the Tribunal would
agree with me that this chain of mountains, as shown on the Faden and
Vancouver maps, does not exist within 10 marine leagues of the sea. If that is
the fact, then I, of course, proceed to another stage of my argument, but if
'here be any doubt about t h a t , . will refer to the evidence—and perhaps it is
the better way, too, for me just oriefly to refer to the evidence that we have
within the case. It seems to me it is full—that this range of mountains, as a
fact, does not exist within 10 marine leagues oi the sea.
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Mr. ROOT : Do you now go on to Question 7, Mr. Watson ?
à U o n t h i s mou atain range, Sir,
Mr. WATSON : No, Sir, I do not. I a
L from t u n til I have settled
and if I can prevent it, no person shall take
uss die qu îStlO n of the answer
this eastern boundary-line, and then I will
to Question 7 hereafter. My proposition claims
ms , that tlUS 1nountain ran»e,
as shown on this map, does not exist within 10 marine leagues ol the E
Mr. AYLESWORTH : Is it your proposition that it exists anywhere ?
Mr. WATSON : I have already stated to the Court that, whether this
mountain chain is away back in the interior of Alaska, if you call me as a
witness, I will answer faithfully, " I do not know," but if you apply to me as
one of the Counsel representing the United States, I say to you that both Parties
to these negotiations assumed as a fact that such a range of mountains did exist
somewhere—absolutely assumed it, both sides, and that juris et^ de jure
without contradiction. There is a pr
between those Parties, and so
far as the Treaty is concerned, that
f moun ains wiU yet be discovered, and that, therefore, if there is to be any p
anced on that side.
the proof is from Great Britain, am
. All t îat is material to us
to say is this, that within the 10 m arine leagues from th î sea, that range of
mountains does not exist.
And allow me just briefly to ca 11 vour atten tion to the evidence which
supports that proposition. Now, if it 'is a fact th at this chain of mountains
ieve that she never
exists, I have enough confidence in
ted mountain line,
would have attempted to draw hiur line, this
She certainly could not have disregat ded that main domina nt chain, and if that
appeared there, as these people thou:riit it did, an d showi l on the maps, and
your Honours went there with the 'Treaty in you r hands and said, "Which
is the mountain chain referred to ? " I do not thiilk even 3-r eat Britain would
say that the Treaty referred to any <Dther mountai n chain than this mountain
chain on Faden's map, and therefore; the fact thi
Britain has drawn a
line such as she has is the most
t, so far as she is
concerned, this mountain chain does :not exist in th at neigh bourhood.
And then, in addition to that, the affidavit s that lave been filed on
behalf of the United States, and which have been so severely criticised
by Great Britain, were directed expressly to the point—and, I thought,
clearly and explicitly directed to the point—that this mountain range
did not exist there within 10 marine leagues of the sea. I do not stop
to go over in detail these affidavits ; your Honours will find them all
in the Case. And then, negatively, there is absolutely no evidence to show
on the part of anybody in this case that such a range of mountains as a fact
does exist there ; all the proof is to the contrary," and I therefore pass that
proposition referring merely as I go to the letter of Lord Salisbury containing
his instructions to the High Commissioners of Great Britain, and which is to
be found on p. 298, to which I have already called the attention of the Court
and have read to the Court, in which the express admission is made by Great
Britain that such a chain of mountains does not exist there within 10 marine
leagues of the sea, as the maps show, and as this Treaty contemplated. If that
is so, what follows ? Oh yes ! I intended to call the attention of the Court to
this. I have already referred in this Argument to Faden's map, and it is
No. 10, British Atlas, and I have asked your Honours to look at it. I do not
pretend that I have indicated on this enlarged map all the detail, but I do
' claim that this is a substantial reproduction of the Faden map, as you -will find
it on No. 10 enlarged in that way. I have changed the colouring*' here of the
water. Faden's map is exceedingly dark, and it was suggested to me that if I
hung this map up here and had all those dark lines around here, you would
not know when I was pointing it out whether I was pointing to water or
whether I was pointing to land.
The PRESIDENT : We will look at the original map.
trouble about that, Mr. Watson.

You need not

Mr. WATSON : Yes, Sir.
_,„_,
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The PRESIDENT : Treat that as a picture ; we quite understand you.
Mr. WATSON : Yes, Sir. I now turn to Article IV of this Treaty, and I
am exceedingly distressed, not only for myself but for the Court, to have to
announce that | is impossible for me, without say an hour on Monday, to
conclude.
The PRESIDENT : Oh, certainly, Mr. Watson, you are entitled; do not
press yourself.
Mr. WATSON : I can only assure your Lordship that I did not spare myself
in trying to reduce this.
The P R E S I D E N T : Oh ! no, no ; we are quite sure of that, Mr. Watson.
Mr. WATSON : And I might suggest that if the Court had agreed with
me as I went along in all my propositions I, of course, would have got through
them sooner than having to discuss them occasionally.
Sir EDWARD CARSON : They would have to agree with me afterwards.
The PRESIDENT : I am afraid that would not have shortened the proceedings.
• Mr. WATSON : Well, it would have shortened my argument, although it
might not have shortened the proceedings.
Sir EDWARD CARSON : It would have lengthened the proceedings.
Mr. WATSON : Now I come to Article IV :—
"With reference to the line of demarcation laid down in the preceding
Article it is understood—
11st. That the island called Prince of Wales Island shall belong wholly to
• Russia."
Would your Lordship pardon me if I promise to conclude by 1 o'clock on
Monday for asking that you would adjourn now instead of my opening this
question ?
The PRESIDENT : Oh, you do not want to go any further ? j By all means,
Mr. Watson, we do not want to put you under any promise ; if you wish to
adjourn now of course we are wiUing to do so.
Mr. WATSON: It is 10 minutes to 4 now, and I am opening up on a
subject upon which I can only go ahead now for a little while.
The PRESIDENT:
morning?

You

will begin on Question VII on Monday

Mr. WATSON : I will conclude by 1 o'clock on Monday.
%0:
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Sir ROBERT FINLAY: Before the Tribunal adjourfisi• ^
^
ask that my friend, Mr. Watson, when we meet on Monday, should supply U9
^
^
J eHSUg . . r ' e f e r r e d to by him in his speech the day before yesterday.
This is the sentence in his speech to which I refer :
« . . . And without stopping to go into the detaU in reference to them,
I want to call the Tribunal's attention to the fact that in 1900, when our census
was taken with reference to Alaska, we had 20,000 citizens residing withm this
lisière, principally along these inlets, half of which are now claimed by Great
Britain."
I would ask if my friend could let us have that.
Mr WATSON : I will hand you that page of my brief in which some
person lias put there some 20,000 ; as a fact he ought to have put in 11,332
with 7,300.
Sir ROBERT FINLAY : I beg your pardon.
let us have it.

WRat I want is if you .could

Mr. WATSON : Oh, the census itself.
Sir ROBERT FINLAY : Yes, the census.
Mr. WATSON : Oh, yes, Sir.
Sir ROBERT FINLAY : Because it would show how many of the number,
whatever it be, reside on particular parts of the lisière.
Mr. WATSON : Oh, yes, Sir, I wiU give you the whole thing, but I want
to say to you that some person had put 20,000 there, and wanting to foUow my
brief, I named that figure. As a fact, it ought to be 11,332, and I have a
Memorandum to call your attention to it.
Sir ROBERT FINLAY : I am much obliged to you. What I want is the
census to see how many of these 11,300 live on certain parts of the lisière.
The PRESIDENT : Yes, I understand, Mr. Attorney, Mr. Watson will let
you have it. Mr. Attorney and Mr. Dickinson, with reference to the contours
which are from point to point, and from peak to peak, we follow them perfectly,
although the scale is so small that it is rather difficult to appreciate the picture.
We might want to see some contours drawn approximately perpendicular to
the coast at some points. Would Mr. King and Mr. Tittmann kindly just see
between now and our meeting again—not do it—whether that could be done if
necessary. Of course we do not want many.
Sir ROBERT FINLAY : What your Lordship means is take a section.
The PRESIDENT: A given point on the coast, and take a section
roughly, going up as far as the survey will permit you to go, we might see what
, that sort of contour is.
Mr. DICKINSON : Your Lordship, we are having some contours of that
sort made, or rather a profile.
The PRESIDENT : Very well ; very likely, Mr. Dickinson, Jyou will give us
what we want.
'
°
Mr. TURNER : I would suggest, likewise, a profile drawn parallel to the
profile line already put in, but drawn further back from the coast.

Mr. DICKIE
PRESIDENT : I am not speaking for the moment of profiles along a
range, but a profile perpendicular to a supposed range. All I meant
Tittman on your behalf and Mr. King on behalf of Great Britain
Jy see if the information enables them to draw these if we want
Mr. DICKINSON: We
[Adjourned till Monday next at 11 A.BÎ.]

E L E V E N T H DAY.—Monday, September 28, 1903

All the Members of the Tribunal were present.

Mr. Watson.
Mr. WATSON : I have been endeavouring so far to persuade this Tribunal
as to the eastern line of demarcation. The negotiators adopted and inserted
Sept. 28,1903. g t h e T r e a t y i a n g U a g e which applied to and can only, I . think, apply to the
definite mountain chain on the Faden, Vancouver, and Russian maps running
from the 56th parallel to the 141st meridian ; and, second, that subsequent
investigations have shown that the negotiators were mistaken in assuming
that that definite chain existed within 10 marine leagues of the sea ; and I now
come to my third proposition, which is in the shape of the question—How was
the line—the eastern demarcation line—to be drawn between the British and
the Russian possessions, the mountains having failed ? And 1 now go to the
IVth Article of the Treaty, which defines that line and outlines the conditions
under which, and the contingency in which, that line shall be drawn. I read
the IVth Article as follows :—
" With reference to the line of demarcation laid down in the preceding
Article, it is understood—
" 1st. That the island called Prince of Wales Island shall belong wholly to
Russia.
" 2nd. That whenever the summit "—(I always get a clearer meaning by
reading that " the crest of the mountains")—" of the mountains which extend iu
a direction parallel to the coast, from the 56th degree of north latitude to the
point of intersection of the 141st degree of west longitude, shaU prove to be at
the distance of more than 10 marine leagues from the ocean, the Umit between
the British possessions and the Une of coast which is to belong to Russia, as
above mentioned, shall be formed by a Une parallel to the windings of the
coast, and which shaU never exceed the distance of 10 marine leagues therefrom."
Now, I call the attention of the Tribunal, in the first place, to this. This
Article speaks of the crest of the mountains which extend in a direction
parallel to the coast from the 56th degree of north latitude to the point of
intersection of the 14lst degree of west longitude. It therefore speaks of the
entire crest, and it does not limit you to any portion of the crest. It includes
the whole of it, and therefore it includes the whole of the mountain chain from
the 56th degree of north latitude to the 141st degree of west longitude. To
say that here the language merely refers to a portion, and not to that entire line,
seems to me to violate the plain language of that Article.
Remembering, then, that we are speaking about the entire mountain crest
from the parallel to the meridian, I turn to the dictionary and ask your attention
just for one moment to the definitions that are given to this word " partout,"
and I find that it is defined as " everywhere," " wherever," " on all sides," " from
all sides," " in every part," " all over." I then turn to the Treaty, and taking that
definition of the word f partout," I find that what the Treaty says is " that whenever, all over, in all its parts, the crest of.the mountain shall be more than
10 marine leagues from the sea," then the substituted line shall apply. Now, if
that is true, if that word fairly means what I have said that it applies in every
part all over this entire line, by what rule of construction can you restrict the
meaning merely to a portion of the entire line. If you speak of all over, in
all parts of the line, and you say that as to all parts of the line if it shall find
itself more than 10 marine leagues from the sea, why does not that include the
entire line as well as any one of its parts ?

What authority is there for restricting- that meaning merely to a part of
the entirety, when the word that is used includes every part of the entirety
And taking merely the word " wherever " that has been used as the EngUsh Sept. 28, 1903.
translation of "partout," does not that fairly include the entire line as
well as any portions^ of the line ; and taking the position of the Argument of
Great Britain that this was intended only to apply to horseshoe formations in the
line, I submit to the Tribunal that that is an unauthorised and restricted user of
the word " partout " and of tins sentence that I have read, that you cannot give
the. fair full meaning to every word that is used here, which is the rule of
construction, unless you come to the conclusion that this applies to the entire
line as well as to any part of it.
And then see how persuasive of that construction the subsequent part of
Article IV is ; allow me to read it to you. The subsequent part of that Article
is that if this contingency shall happen that the mountain crest is more than
10 marine leagues from the sea, then the Article provides that the limit
between the British possessions and the line of coast which is to belong to
Russia as above mentioned, shall be formed by a line parallel to the sinuosities
of the coast.
| Does the Tribunal notice that here is a specific reiteration of the prefix to
Article III, that here it is said that the limit between the British possessions—
not part of them, but aR of them, and the line of coast which is to belong to
Russia—that is, the lisière, the whole of it—shall be formed by a line parallel
to the coast ? Does not that speak of the entire eastern line of demarcation ?
If the mountains are all removed more than 10 marine leagues from the
ocean, does not this portion of Article IV provide for the entire eastern line
of demarcation—and as it does provide for the entire eastern line of demarcation, is that not strongly persuasive of the fact that it contemplated the
possibility of the entire mountains being found more than 10 leagues from
the ocean ?
Unless this meaning be given to these words, then you arrive at this result,
now claimed, by Great Britain, that the substituted line applies solely and alone
to diorse-shoe formations in the raountain-chaiu, thus most unnaturally
restricting the plain meaning of the words used.
Is it not, I submit now to the Tribunal, a demonstration that this contemplated a line which might possibly have to be drawn between the whole of the
possessions and for the whole length of the possessions from the 56th parallel to
the 141st meridian ? If, as I repeat, it is restricted merely to the horse-shoes, and
if that is all it means, is it not a very curious thing that the negotiators put
right into the Treaty here that the limit between the"British possession and the
lisière was to be formed by a line parallel to the windings of the coast from
the 56th parallel up to the 141st meridian ? Pray allow me to call your attention
to the preface to Article I I I :—'
"The line of demarcation between the possessions of the High Contracting
Parties upon the coast of the continent, and the islands of America to the
north-west, shall be drawn. . . . "
There it states that the line was to be drawn between the British and the
Russian possessions. Well now, why did they repeat that .language in the
latter part of Article IV unless it contemplated the possibility that the whole
10-marine-league line would have to be used instead of the mountains?
And,yet it does repeat it a n d ' p u t s it there in so many words, and I submit,
unless you violate the rule of construction which I have before referred to,
that you must give a due fair meaning to each word used, you must come
to the .conclusion that this 10-marine-league line is a possible line for the
entire distance as well as for any portion ' of the distance. But I wish to be
permitted to say that when that argument was made by'our friend on the other
side, that this 10-marine-league line did not apply in the case of the absence
altogether of the mountains, I was somewhat confused, because I thought
that I had read in the British Case directly the contrary construction of
Article IV, and I ask the Tribunal to turn to pp.' 80 and 81 of the British Case,
and allow me to read to them my authority for that construction:—
"Where a gap of this character is found in the mountains on the
occurrence of a river, a narrow inlet, or a narrow valley, the line should be
continued across that'gap, and should not be suddenly set back up the gorge
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he wanted the 10-marine-lea^
two minutes until I
this already to the Tribunal, I ask *
read it over again on this point. He says :—
" The Russian Plenipotentiaries propose to withdi iw entirely the limit of
the lisière on the coast, which they were themselves tl 3 first to propose, viz.,
the summit of the mountains which run paraUel to the toast, and which appear,
according to the map, to follow aU its sinuosities, and to substitute generally
that which we only suggested as a corrective of their first proposition.
" We cannot agree to this change. It is quite obvious that the boundary
•of mountains, where they exist, is the most natural and effectual boundary.
The inconvenience against which we wished to guard was that which you know
and can thoroughly explain to the Russian Plenipotentiaries to have existed on
the other side of the American continent, when mountains laid down in a map
as in a certain given position, and assumed in faith of the accuracy of that map
as a boundary between the possessions of England and the United States turned
out to be quite differently situated, a discovery which has given rise to the
most perplexing discussions. Should the maps be no more accurate as to the
western than as to the eastern mountains, we might be assigning to Russia
immense tracts of inland territory."
Is not that totally : pp] icable to th i Britisl argument, that this line was
only to apply in case of the:
1ère, being any horse-sh B? What did Mr. Canning
care whether a little horse-sl
sho 3 came into that mo ntain line which would give
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Now, take the reason Mr. Canning asserts here for putting in
that provision. _ How can you possibly take that and give to it any weight
in construing this if you say that the IVth Article was intended only to apply as
to horse-shoes ? That would not be assigning immense tracts of inland territory.
Supposing there were twenty horse-shoes in the line through its entire
distance from the 56th parallel to the 141st meridian, that would not be
assigning to Russia immense tracts of territory. It could only be a few miles
at the most ; but does not that language most forcibly apply to the argument
that I am making, that this.IVth Article did contemplate that the Une of demarcation, this 10-marine-league line, might apply as to the entire mountains,
and not merely as to part of them.

- \

Then may I call your attention again for one moment as to how Mr.
ning emphasized that ? Surely Mr. Canning did not understand that the
•nage he had used-was intended to apply, merely to horse-shoe formaB ? Mr. Canning said—I am reading i from the letter of Count Lieven, at

" The proposition of our Court was to make this frontier run along the
mountains which follow the windings of the coast, to Mount Elias. The
English Government fully accepts this line as it is laid off on the maps, but, as
it thinks that the maps are defective, and that the* mountains which are to
serve as a frontier might, by leaving the coast beyond the line designated,
inclose a considerable extent of territory, it wishes the line claimed by us to
be described with more exactness, so as not to cede, in reality, more than our
Court asks, and more than England is disposed to grant."
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It
was
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sertain denned Une. Now ray friend says it applies only to horse-shoe formations. Look now what a most curious position that puts them in. Here we
say now there are two horse-shoe formations to which it will apply. According
to them the Umit between the British possessions and the line of the lisière of
Russia, which is above described and is described in the I l l r d Article, would
only mean a horse-shoe formation. You put in this whole Article to cover
nothing but the few horse-shoe formations that could not possibly make a
difference of 50 square miles either to Russia or Great Britain with reference
to the territory.
And then again, look how irreconcilable with the fair construction of
Ms Article this is. In the contingency that this 10-marine-league line applies,
how is the Une to be drawn? I t is to drawn paraUel to the sinuosities of the
coast. Why did they put the sinuosities of the coast in ? Certainly not to
meet the horse-shoe formation—and why ? Because it is perfectly obvious that if
there was a horse-shoe formation which projected more than 10 marine league»
from the sea—the 10-marine-league line came just exactly at the distance, and
» became a homogeneous part of the mountain chain, and there would be no
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necessity of describing that particular portion of the line as parallel to the
• Mr. Watson.
sinuosities of the coast. The Treaty says it is to be paraUel to the sinuosities
Sept. 28, 1903. of the coast—referring to the entire coast. So that it does seem to me, whoever shall differ from me, that there ! is a demonstration that this IVth Article
refers to the entire eastern line ; and not only that, if the Court pleases, but
is it not a fact that ever since this Treaty was made m 1825, down until this
controversy got quite warm no person questioned that construction ?
Russia adopted it and she drew her 10-marine-league line from the
56th parallel to the 141st meridian. Arrowsmith m his map of 1833 drew
his 10-marine-league line from the 56th parallel to the 141st meridian, and
the Hudson's Bay Company, in the map published by the House of Commons in
the same way for the entire distance in direct accordance
1857, dr
is the meaning of the IVth Article, and utterly inconwith wl.
c sition that Great Britain takes on this argument.
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Does not Lord Salisbury there say that the continuous mountain range is
not there, and consequently does he not contemplate that this 10-marineleague line is to take tin place of the entire mountain range ?
_ Then, Lord Iddesleigh,
Idd
in sending to Mr. Phelps a copy of the map,
which had on it this entire 10-marine-lei
says :—
" In forwarding to you a copy of the map in quest
question, I have the honour
to invito your attention to the fact, that the Alaska boundary line shown
therein is merely an indication of the occurrence of such dividing line somewhere in that region."
And that must apply to the whole line.
" It will, of course, be clearly understood that i
sight could attach to
the map location of the line now denoted, inasmuch a
Convention between
Great Britain and Russia of the 28 th February, 18
hich defines the line
making its location dependent on alternative circumstances, the occurrence,.or
the non-occurrence, of mountains, and, as is weU known to aU concerned, the
country has never been topographically surveyed." (British Appendix,
v
p. 255.)
"
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°f d I d d e s l e i g l l 5 "* sending that map, and in that letter,
thought that the rule was to apply if the mountains altogether failed.
submi( that
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- in the third place, the position of the United
States should be asserted and maintained by the Tribunal, and, if the mountains
are removed further ^ than the 10 leagues from the sea—the whole eastern
hue of demarcation is the 10-marine-league line—the whole of it would he
drawn exactly where and as the Faden Mountains appeared on the maps
of the negotiators, except that now, instead of bein- the exact distance, the
+u
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Faden mountains show it was to be a distance of 10 marine leagues from the
coast.
Our friends say you cannot draw your 10-marine league line
Why
cannot it be drawn ? It was drawn on the Faden map as the mountain line
What is the 10-marine-league line for? To be substituted for that chain of
mountains. It would make absolutely no difference at all, except that you
carry it at all points 10 marine leagues from the sea. Its formation is the same
as that chain of mountains. Its location at the head of bays and inlets is the
same, and the only possible difference is that now it must have an invariable
distance, as I shall argue to you in a moment, of 10 marine leagues from the
sea, but, whatever the distance is, it must run around the heads of the bays
and inlets absolutely for so the chain of mountains did. '
And now I come to one other question, and so far I hope the argument
has convinced the Tribunal that the line of demarcation between Russia and
Great Britain must be a line that runs around the heads of the bays and inlets
just exactly as the chain of mountains did.
I come now to the fourth question, which I do not know is absolutely
necessary for discussion, but I do discuss it because it has been discussed on
the other side, and is thought to be of some importance, and that question is,
what is the width of the lisière to be ? And I turn and read the language of that
Article IV. According to that it says that the limit between" the British
possessions and the line of coast which is to belong to Russia as above
mentioned should be formed by a line parallel to the sinuosities of the coast,
and which shall not exceed a distance of 10 marine leagues therefrom. That
is put, I agree, in the negative form, but allow me now for a few minutes to
call your attention to the fact that this apparently negative form here fixe •
absolutely and invariably the distance of 10 marine leagues, and it must do so
under the words of the Treaty.
Now, let me see if I can prove that. Our friends on the other side say
that this 10-marine-league line was to apply in the case of horse-shoe
formations, and I agree with them that it was to apply in that case, and the
only point in which I differ from them is that I say that it also applies if the
entire mountains are not there. Very well then, here we will say we have a
projection which is 11 leagues from the shore, how do you draw now your
10-marine-league line ? You draw it of course to extend to a distance of
10 leagues, do not you 1 Now, I am not talking at present about where
you draw it from, I am talking about the width. You fix absolutely the 10 leagues.
It is only when the mountains extend to a
distance of more than 10 leagues from the shore that you are to draw
it. If the mountains were exactly on the 10-marine-league line
you would not have to draw it ; it was only in the case of the horse-shoe
projection that you were to draw it. You draw a line along here {indicating)
a 10-marine-league line—that is perfectly plain, is it not ? Then if that is so
as to the part why is it not so as to the whole ? How can you say it does not
apply to the whole 10-marine-league line ? You would apply it absolutely to
the distance of 10 marine leagues as> to the horse-shoe ; you would apply the
10-marine-league line as to the entire distance of the mountains where every
horse-shoe appears. But what distinction can you make between them?
What authority is there to make any difference whether or not the entire
mountain chain is 10 marine leagues distant. I submit, with all respect to my
friends on the other side, that I would like to have a demonstration why that
result does not necessarily follow from the admitted facts in this case from the
position of Great Britain. She says that in the case of the horse-shoe formation
the 10 marine leagues should be drawn from the coast. The width is absolutely to be 10 marine leagues. Well, if so, why is it not equally to be so m
case the whole mountain chain is more than 10 marine leagues from the ocean ?
Why not also then fix an absolute width of 10 marine leagues as you did for
the horse-shoes ?
Now, the Tribunal will not overlook the fact, because it is material to the
discussion here that this 10-marine-league distance was a distance to which
both sides agreed. If the mountains had been exactly 10 marine leagues from
the sea there could not have been anv controversy between Great Britain ami
Russia as to the lisière, and in that case the lisière would be between the
mountain line and the sea, and, therefore, the burden is on the other side to
3
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how it is possible to say, with any show of reason that the 10-marineleague limit, that would be absolute and fixed as to the horse-shoe formation,
• ^ ^ a b s o l u t e l n o t h i n g i f the mountains were more than 10 leagues from
the sea. And look for a moment, if you please, that you cannot pick oat just
this expression, " m o r e than 10 marine leagues from the sea and blot out
everything else. Read the whole text. What are the; parties talking about?
About the mountains 10 marine leagues distant Is it not perfectly apparent
that you might have written into that Treaty, and fairly written into it that if
the mountains are 10 marine leagues from the sea we agree to it, and only if
they are more do we disagree from it, and that is the meaning of that expression,
" shall never exceed more than 10 marine leagues from the sea ? Beyond all
question Mr. Canning so understood this, and he understood it in the last
communication that he wrote to Mr. Stratford Canning, and I ask the tribunal
to turn for a moment to p. 116 of the British Case, while 1 show that that
is correct. I read from the second paragraph on that page :—
"Provided, nevertheless, that if the summit of
turn out to be, in any part of their range, at
10 marine leagues from the Pacific, then that,
demarcation shall be a line parallel to the coast
distance, of 10 marine leagues therefrom."

the aforesaid mountains shall
more than the distance of
for that space, the line of
and ita windings, at the said

" A t the said distance"—so that the said Une of demarcation shall
never extend further than 10 marine leagues. Did he not put the invariable
distance there, at the said distance of 10 marine leagues?
Sir LOUIS JETTE :' But he says " for that space."
Mr. WATSON : Yes, he does ; but does he not put the invariable distance
" for the space of 10 marine leagues " ? I go back now for a moment, because
your suggestion, Sir, carries me back to the other part of the argument, as to
whether this line was to apply to the entire distance, * and I take up his
expression there " for that space "; and now I ask your attention for one
moment to the consideration of that expression. W h a t space was it that
Mr. Canning spoke of? " F o r that space," wherever it shall be, leading from
the 56th parallel to the 141st meridian, is not restricted to only a portion
of that line. He says it was for aU of it, wherever the spaces are. If there
was one space it applied ; if there were fifty it equaUy applied ; and if there
were a thousand it equally applied, did it not? All the spaces on the line that
shall be more distant therefrom, and am I not fairly entitled to read that in
connection with Mr. Canning's own letter as to why he made this limitation?
Am I not fairly entitled to say that these spaces would include every inch of
that line, and, if it include every inch of the line, it took it all?
I ask you, Sir, when you read that expression, "for that space," to turn to
• p. 210. I do not go back to it to read the reasons Mr. Canning gave why he put
that provision in, but I ask you to consider whether it°is possible when
Mr. Canning spoke about " immense tracts of territory " that he was providing
against being given to Russia, to read that limitation merely as to the few spaces
that might give Russia a hundred square miles, but certainly could not give
them immense tracts of territory ?
Mr. Canning, then, in his Treaty, in his draft of the Treaty, certainly
understood that it applied absolutely, because he savs so, in so many words :
'5The line shall be at the said distance of 10 marine leagues therefrom;"
and then he adds afterwards, as if to make it stronger : " it shall never exceed
10 leagues." It puts the absolute and certain limitation.
Well, how did this negative expression creep into this Treaty? Why, allow
me to show you, and it is a curious instance of how the greatest men in the use
of language will use a phrase that seems perfectly clear to them, and fiftv years
afterwards a number of learned gentlemen are called upon to decide as to what
it means. That is the almost invariable rule in reference to wills, Statutes,
and everything else. In Russia's first connected draft of the Treaty, at p. 194
of United States Appendix, she inserted an Article as to the line of the lisière
as follows—Article I I she made it :

I The lisière (strip of territory) on the North-West Coast belonging to
Russia, froin Portland Channel to the point of intersection of the 139th decree
of west longitude (meridian of Greenwich) shall not be wider on the continent
than 10 marine leagues from the shore of the sea."
You see she put it in the negative form, " shall not be." Now, what did
Count Nesselrode and M. de Poletica mean when they put that expression
in that shape? Allow me to point you to p. 204 of the United States'
Appendix to show what they did mean by putting it in that shape. The
Count said on that page :—
I Our counter-draft carries our boundary from the 51st degree of north
latitude to 54 degrees 40 minutes. It leaves to the establishments which the
English Companies may form hereafter on the North-West Coast, all the
territory situated to the south of Portland Channel. It abolishes the establishment of the mountains as the boundary of the strip of mainland which Russia
would possess on the American Continent, and limits the width of this strip to
10 marine leagues, in accordance with the wishes of England."
Now, remember he had in his mind the absolute 10 leagues that Sir
Charles Bagot had twice offered to give, and he says that, by the use of this
expression in this draft of the Treaty, he intended to limit the width to the 10
leagues in accordance with—what ? " In accordance with the wishes of England."
The only wishes of England that he had so far considered were that she was
willing to give them this width of 10 marine leagues, and therefore he undoubtedly meant by the use of this expression in the negative form that it
was to be the absolute width, and was to be fixed 1 in accordance with the
wishes of England." Mr. George Canning had a copy of this letter of Count
Nesselrode's prior to the time that he drew his second draft and wrote his
letter to Mr. Stratford Canning, and with this letter of Count Nesselrode's saying
what Count Nesselrode understood as to this expression before him, you find that
Mr. George Canning, in his draft of the Treaty, puts in what I have already
read to you from p. 116 of the British Case, that " the line shall be at the
said distance of 10 marine leagues therefrom," so that the said line of demarcation shall never extend further than 10 marine leagues frorh the coast; in
other words, he makes it positive and certain. Now, is it not true that, so
far as Count Nesselrode was concerned, and so far as Mr. Canning was concerned, and certainly they were the two master minds that drafted this Treaty
—they meant by this expression to fix an absolute invariable width of 10
leagues in case of the horse-shoes, and also in case the mountains receded
altogether more than 10 leagues from the sea ?
I do not stop now to weary the Tribunal with the recital again of the
fact that Mr. Pelly first suggested a width of 50 or 100 miles, or that Mr. George
Canning suggested a width of 50 or 100 miles, but no person ever suggested
a less width than 10 leagues for this lisière; but suppose now I assume, for
the sake of argument, that I am mistaken about this ; I do not think I am ;
but suppose I assume for the sake of argument that I am mistaken, and that
this expression is merely a negative one, and it is merely intended in a negative
and not in a positive sense, then what happens ?
It seems to me there is a demonstration, an absolute demonstration, that
this eastern line must run round the heads of the bays and inlets, even on their
own concession, and that was so absolutely fixed in Count Nesselrode's mind
that he was absolutely indifferent as to toe width of the lisière. Now, how do
I get at that ? You remember Sir Charles Bagot offered the 10-marine-league
line, and I think I have demonstrated to the Court that the 10 marine-league line
would have carried him round all the heads of the bays and inlets. You will
also remember that Count Nesselrode absolutely refused to sign this Treaty
unless to Russia was granted the exclusive jurisdiction of all these inland waters,
and that Sir Charles Bagot wrote home to Mr. Canning and said :—
" I am satisfied that Russia will stand where she is and that she will not
concede an iota of that position. She must have the exclusive jurisdiction of
these waters or she will not make the Treaty."
Well, now, if it is true, as our friends on the other side claim, that this
10-marine-league limit was to be measured merely from the ocean, and was to
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be in a negative sense, is it not' the strongest
Nesselrode was so fixed in his conclusions that
demarcation, should always go round the heads
them—that he was absolutely indifferent about
to assume that he entirely disregarded his prior
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the width ; otherwise you have
position where he said :—

" I will stand here, and I will not make any Treaty if you do not concede
our exclusive jurisdiction to these waters."
And then conceded to Great . Britain the uppe r h a If of thes e irilets.
And Mr. Canning, you w ill rem<,mber, ht idee mceded 1lis position, and they
agreed upon the ten-year acce ss only to Great Brit ain. Yo u 1lave got to assume
that after he gained his point he tïi rned rou nd and thre w it away, and the
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and, therefore, I submit that t he posi tion of th e U i lited States, for these reasons,
should be affirmed.
I now pass for a mom'mt to the seve nth ques tion be cause my results
reached render wholly unnec essary a discus sion of t he sixt h question which
will be considered by one of nly colle agues so far as it is nece ssary.
Mr. AYLESWORTH : Before you go to that question Mr. Watson, will
you kindly let me know your position for my own information ? Supposing the
condition of things there was open prairie from the sea for 100 miles or 100
leagues inland, is it your contention that the lisière would then be measured of
a width of 10 marine leagues from the water ?
Mr. WATSON : Yes.
Mr. AYLESWORTH: W h y ?
Mr. WATSON: Because the Treaty so says.
Mr. AYLESWORTH: The Treaty says that is to be done if there is a
range of mountains.
Mr. WATSON : Yes, Sir.
Mr. AYLESWORTH ; But I am putting the case, supposing there were
no range ; suppose it were prairie.
; Mr. WATSON : I understand, but pardon me, you will understand I am
trying to give you exactly what my position is. Remembering that I am talking '
oi the year 1825, put yourself in the position of Count Nesselrode and
Mr. Canning. Now, they believed there were mountains there. Secondly, they
feared those mountains might be more than 10 marine leagues from the sea.
therefore, they put m the 10-marine-league limit, but I submit that the
mountains were an incident in reference to the width of the lisière, and that the
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eastern demarcation line must be drawn at the 10 marine league, else you have
absolutely no provision for it ; you get no certainty.
J

Mr. AYLESWORTH : It would be a case not provided for.
Mr. WATSON : Yes, Sir, it would be a case absolutely not provided for.
Mr. AYLESWORTH : Does not that bring us just back to this position,
that the negotiators, in everything they did provide for, contemplated the
presence of mountains within 10 marine leagues of the sea.
Mr. WATSON: I agree they thought the mountains were within 10
marine leagues of the sea ; but they intended to provide for the contingency
that the mountains might be more than 10 marine leagues from the sea. If,
as a fact, the mountains were there, more than 10 marine leagues from the
sea, then the substituted 10-marine-league line would apply. Now, if that is
so, if the mountains were merely 10£ leagues, then you agree with me it would
not make any difference, but if the mountains were 100 leagues distant, does
not the same result follow ? If this were a perfect plain back to 100 leagues,
does not the reason for the substituted line equally apply ? Does not the
eastern line of demarcation have to be drawn at the distance of 10 marine
leagues, and if you do not do it, do you not see that the general intent of the
Treaty fails ?
The PRESIDENT : We quite appreciate your contention, Mr. Watson.
Mr. WATSON : I now come to the answer to the seventh question : will
your Lordship allow me to say that when you put the question to me that you
did, I was thinking on an entirely different Une of thought, and I did not
apprehend the breadth of your Lordship's question. I thought your Lordship
was talking about the mountains from among which the British had selected
90 peaks to connect all together by an artifical line.
The PRESIDENT : I want to know your contention, not the British.
Mr. WATSON : Yes.
The PRESIDENT : I want to know your contention.
Mr. WATSON : Yes, Sir, and I made the answer I did, thinking solely of
that ; and now let me read the question and give you the position of the United
States in reference to it :—
" What, if any exist, are the mountains referred to as situated parallel to
the coast, which mountains, when within 10 marine leagues from the coast,
are declared to form the eastern boundary ? "
The answer of the United States, making it broad and applying it to all
the contingencies, as put in our Case, is :—
" The United States request the Tribunal to answer and decide that such
mountains do not exist within 10 marine leagues from the coast."
And the reason of that reply was that, as we understood this seventh
question referred to the mountains which run from the 56th parallel to the
141st meridian, and the reply we made was in accordance with that understanding of the question.
Now, allow me to state to your Lordship and the Tribunal the position
of the United States on it. Our position is, first, that under the evidence the
chain of mountains along or across which the line is to run as provided for in
the Treaty of 1825, does not exist between the 56th parallel and the 141st
meridian, and therefore the 10 marine league line must apply.
Secondly, that under the Treaty the negotiators assumed, for the purpose
of the Treaty, that such a chain of mountains did exist somewhere, and there
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Mr. WATSON : Yes, my Lord.
The PRESIDENT : Of course, you are not obliged to answer it, Mr.
Watson, but I only point out to you that you have not answered my question,
which I tried to put as distinctly as I could. Assuming your contention ior
the moment to be good about the lisière, I am assuming that in your
favour. What 1 asked you distinctly was, do you contend—I put it as clearly
as I could—that at no part of this line are there any mountains in accordance
with the Articles of the Treaty right away ? I am not speaking of the whole
only, but at no part right away from Mount Elias to Portland Channel.
I know you said we may consider that, but I must know what your
contention is.
Mr. WATSON : We say that there is no evidence in the Case.
The PRESIDENT : At no part ?
Mr. WATSON : We say there is nothing which shows that at any part.
The PRESIDENT : At any part—very weU, now I understand.
Mr. WATSON : I am sorry I did not more fully explain it.
The PRESIDENT : Now, I understand you say there is no evidence that
there are any mountains at any part of the line.
Mr. WATSON : Yes, Sir, that is the United States' contention with
reference to it, but it is a question of course left to the Tribunal for their
decision.
I think that anyone who reads the correspondence in this
Case and gets in full touch with the situation as it. was from 1822
to 1825 cannot help but be impressed with the idea that what the
negotiators were after was to make a certain definite boundary between the
British and the Russian possessions, and that this Treaty should ^be looked at
and the results arrived at and the answers to the questions made, remembering
that the general intent here was to make a certain and sure boundary, and I
think that the Treaty itself, in the light of all this correspondence, overwhelmingly should receive that construction. Suppose I put it in a milder
sense that it only fairly bears it, the Tribunal, I submit, would be bound to give
it that construction, because it is in accordance with the general intent, and it
supports and sustains the Treaty instead of rendering it null and void, and am
I not correct in saying that the position of the United States throughout is
simple and plain, and affirms the certainty of the boundary line, and that the
position of Great Britain leaves the boundary, especially as to this eastern limit,
wholly uncertain, and undefined. It does seem to me in addition to what I
read from the British Argument the other day, taking the British Argument as it has been presented to us with all its lucidity and strength,
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that there is a demonstration that the position of Great Britain necessarily is Mr. Wat-Jon.
that the negotiators did not contemplate any certain definite mountains; their
position drives them to that.
They select ninety peaks out of 6 0 0 ; they Sept. 38. 1903.
select one peak for example out of a group of four ; they select the peaks that
are nearest the sea. Well, Great Britain cannot alone select these peaks ;
the peaks must be assented to by Russia, and there at once you raise a
controversy that is almost as undecided and indefinite as it was in 1825.
Bussia would claim the peaks furthest from the sea and Great Britain
would claim the peaks nearest to the sea, and pray tell me who would
decide between them. The Treaty speaks of the line of mountains, the crest
of the mountains which are parallel to the coast. How do our friends get a line
of mountains parallel to the coast ? Why, they first draw what they call a datum
line of the gênerai range of the coast, but when I turn to Article I I I I do not
see anything about a datum line or the general range of the coast. I see
merely the word " coast "—the general word without any limitation, and having
drawn that datum
that into the Treaty, then they select
arbitrarily these clif
y peaks, from one of which to the other of
which they draw thi
:all it a crest. And they not only do that, but
when the Treaty sa;
shall ascend northerly along the passage called
Portland Channel to
araUel, and the Treaty definitely says you shall
go along the passaj
i reach the paraUel, they restrict the passage
to water merely bee*
îaty says it was called Portland Channel. And
then they stop 10
short of the 56th parallel, and then from a
meridian line they d<
by, they draw a line west forty-seven (47) miles
to strike the 56 th
lereas the Treaty says the line shall ascend
northerly to the 56tl
id it is only from 10 to 15 miles in a northerly
irtland Channel to the 56th paraUel. Great
id of Pc
11 v 47 miles
hannel shall ascend northerly to
her line westwardly and descends
the 56th parallel, Ttoereas Great Britain
i line of Great Britain must be
instead of ascend ng. The beginning
wrong, and if so, her whole line fails.
The Treaty sa ys in the I l l r d Articl thi
shî Ibe
j the crest
of the mountains -vridcli is parallel to th
is no limitation there
as to what is coa st. It does not say
id of the coast ; it is
coast where the and and water meet. My
not define coast under
• W Î
iment now and we will
Article HI. Whe n they come to it they
define it by getting its definition i
else,
Then they go down to
Article IV, and Article TV" reads
it " when the mountains shaU be more
than 10 marine leagues from
ocean the limit between the British
possessions and the line of coasi
hich is to belong to Russia, as above
mentioned, shall be formed by a 1:
paraUel to the sinuosities of th
that the distance must be more than
Well, they say the contingency
10 marine leagues from the oci a, and then what do they do ? They read the
word " ocean " as great ocean they do not include the arms and limbs of the
ocean as the arms and limbs c a man are included when you talk about a
man. When you talk about t î ocean you mean its arms and limbs just as
when you speak of a man you iclude his arms and limbs. But Great Britain
>es not do'that. She limits the word " ocean" to the Great Ocean only. And
then, where on this Alaskan Coast does she locate the Great Ocean ? If she
logically followed her definition she would have to locate it outside of all the
islands.
if she did so the
Canada at first attempted to do that, but she fo
islands, which was
10-league limit would deprive Russia of a portion of 1
wholly inconsistent with the Treaty.
Where, then, did Great Britain locate the Great Ocean ? Why, she said
Stephen's Passage {indicating on the map) was a part of the Great Ocean. It is a
narrow parcel of water between the islands and the mainland.
Stephens
Passage is directly connected with Taku Inlet and Lynn Canal. How can Great
Britain arbitrarily draw a Une at the mouth of Taku Inlet and Lynn Canal, or
at some distance up either, and then say up to this line is part of the ocean,
but beyond is not ?
How can Great Britain possibly do that ?
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Why, she draws a line some leagues distant ft*
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up that canal and then she runs that line aero
1 all al ove it inland
so, all the water below that line she calls oce
waters.
distinction ?
What possible ustification can there be for su
Passage and the lower
Having, to he own satisfaction, fixed Stepl
re ocean, what does she
portions of Taku
aiet and Lynn Canal asrdparts
rd " ocean,"
do ? She turns roi
id and controls
IVt Ar cle
and says : " Do not you see now that in ti
:oast is
mean
not
the coast
synonymous with ' ocean,' and, therefore, it
of the coast?" and
along' the bays and inlets, but the main t
atisfaction of the word
then, having thus secured a definition to her i
•finition into Article III,
" coast," she walks back to Article I I I and reads t
icerned, she makes the
and then, so far as the eastern boundary-line
thus artificially secured.
Treaty turn upon the definition
line is concerned, and
She wholly disregards the maps
thi
ises them as to Portland
says they "were not reliable, alt!
. at least the following
Channel, and she necessarily les
quest
sent of both parties:
nly
b]
First,
es open and for decision
idly
es not absolutely fix her
where the datum line is to be drawn. Thirdly
1 leagues, dependent on
own line across Lynn Canal, but makes it v a r
ilong the lisière are at
circumstances. Fourthly, from Portland Cham
least 600 mountains, and from these she sel ts, sa
nety, from the peaks of
which she draws her line. But Great Brita
erself select those ninety
peaks—she must have the consent of Bu
so. Here again, Great
Britain's construction of the Treaty leaves o
important question—to
decide it a new Treaty would have to be m
îot a demonstration that
the result of Great Britain's construction w
.eave this Treaty wholly
uncertain as to this eastern line, and inste*
knifing's assertion being
true that they had fixed upon ilii
and certain that there
cannot be any dispute about
y assert that the eastern
line puts Great Britain and tCussia, supposing
ill hold this property, in
practically the same situatior , so far as the li
acerned, as they were in
1825?
And then our friends have commented at gr<
gth on the expression of
Count Lieven that the mountains which the 1
refers to might by an
imperceptible declivity descend to the sea, and th
• that proves that Russia
did not expect her lisière to be more than a ifew miles wide. Well, I was
studying this Treaty on my way from Pittsburg to New York, where we run
through the Alleghany Mountains, and the moum tains are not so high as the
elevations which are given of the different p ks of the British line, and we
started in at Latrobe, and we gradually as< ided that mountain chain—the
mountain side—on the Pennsylvania railroa* but so imperceptible was the
slope of the mountains 3,000, 4,000, or 5,000 jet in height, that there was a
distance of over 30 miles there. If these Ala an mountains are 3,000, 4,000,
or 5,000 feet in height, would not an impercei ble slope to the sea cover over
30 miles in that case also ? You surely would not "get down to the sea, as
our friends are now takii
5 down in a rapid manner, in 2 or 3 miles. Tliat
is an abrupt declivity ; this is an imperceptible declivity.
When you recollect that Count Nesselrode refused to make a Treaty which
gave to Great Britain a portion of the peninsula that was opposite the Prince
of Wales Island because Bussia required such a strip on the coast as would
give her protection for her islands, and not leave those islands at the mercy of
whatever other nation owned the mainland opposite. That he spoke of a
considerable zone of territory necessary for Bussia.
That the exclus!
privileges granted the Bussian-Anlerican Company required the owners! of

441
a belt of land running around the heads of all the bays and inlets it is incredible
that this present suggestion of Great Britain can be correct.
The Bussian-American Company, from its establishment at Novo Archangelsk, regularly fished, hunted, and traded over this portion of the mainland
and along these inland waters. Now, to say all that Bussia wanted under the
language I have read to the Court was the right to go across and 0et on to
the mainland shore, and therefore if Great Britain gave her a little peak here
and a little peak there, that was all she wanted, is to entirely disregard the
demands of Bussia and the acquiescence of Great Britain in reference" to what
she should get. , And then in addition they cut Bussia's lisière into numerous
parcels ; that will be discussed by others, but I want to call the attention
of the Court to the fact that what they have left us as a lisière is a
number of unconnected strips, and instead of giving us a barrier against the
Hudson's Bay Company's posts they have gone and given us for 36 miles
merely lines over water. That would not be very much of a barrier, especially
with the argument of my friends on the other side that they had the right to
the access to and fro over that water. If this mountain line on the Faden map
is adopted, or this substituted line of 10 marine leagues drawn where the
mountain line would have been, and as the mountain line is shown in Faden's
map 10 marine leagues from the sea, you give to each side here exactly
what each side wanted.
What was it that Great Britain wanted ? She first wanted the withdrawal
of the 1G 0-mile limit ; that is withdrawn by Articles I and I I of the Treaty. She,
secondly, wanted protection of the post of the Hudson's Bay Company. That
was her second position. Mr. Pelly's letter is in the British Case, showing that
this line does protect the interests of the Hudson's Bay Company, and, so far as
they are concerned, they have no contention to make (British Appendix, pp. 80
and 110). It gives to Great Britain both banks of the Mackenzie River ; it gives
to Great Britain the freedom of the navigation of the streams which run through
the lisière from the Hudson's Bay Company's property to the Pacific Ocean.
Everything that she contended for—take Sir Charles Bagot's language in the
broadest sense—and this line that I plead for gives to her every one of the
things which she claimed should result to her from the adoption of the
line, and on the other hand it does the same to Bussia. It gives to her
comparatively but a strip of territory, it gives to her but a small portion of
land on this Alaskan coast when you contemplate the immense distance back
to the Bocky Mountains" some 300 miles which was conceded to Great Britain.
It also gives to Bussia the exclusive- jurisdiction over the inland waters. It
gives her a barrier against the approach of the Hudson's Bay Company's post ;
it gives her a means of protection for her 1,100 islands that lay in the Alaskan
group, without which support and protection those islands become a burden, as
Count Nesselrode said, instead of a benefit. So for all reasons I submit that the
United States is entitled to the answer to these different questions that she
claims.
And now, may it please the Tribunal, the end of my task has arrived. My
colleagues will discuss other questions in the Case. Please believe me when I
say that I am most sensible of the extreme courtesy with which you have
treated me during this discussion, and to thank you sincerely for it.
The P R E S I D E N T : Mr. Watson, we wish to thank you for your very
powerful argument, which has made absolutely clear to us the. contentions of
the United States on those parts of the Case to which you have directed your
attention.
Mr. WATSON : I am obliged to your Lordship.
Mr. ROBINSON : I do not suppose the Tribunal will require any avowa
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3 N
[1060]

Mr. Robinson •
Sept. 28, 1903.

442
unappropriated territory, but what I have been looking
more
anxiously is something in the shape of unappropriated argument, and I regret
Sept. 28, 1903. verv
unsuccessful. This
very much to say that my search has been
been very eminently
e ,
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bear in mind. In the first place I ought to be care I not to be unduly long
and in the next place it appears to me clear thi it could serve no good
purpose, and, therefore, that it would be without a: sufficient justification, if
Is to any
I were to attempt again to go over the argument s
he reading m
extent upon the examination and inspection of ma
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think I
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I should like, therefore, to take this Case up in the present insta ze by asking,
what does this Treaty mean ?—taking this Treaty on its words Duly and for
the present without reference to the negotiations, which I îall come to
afterwards. Let us then take this Treaty by itself, and let u suppose that
we are within a year or two after it has been made, and thai it had been
the result of no protocols
DCOIS or of nothing in writing, but
bi had b 511 the result
h the United
of very much the SJ le procedure as the Treaty of 186
11. Nothing
States, in which y< I will recollect there were no prot
e were only
was known of it ui II it was declared, and it was said tht
Let us try,
two or three docur tots which had passed in the me;
•st thing we
then, and look at tl s Treaty in that aspect. If we d(
id
IV which
shall have to consider is, what is the meanii
[ Article
aean? The
define the boundary—which directly define
bound;
3 any other
next question I should think would reasonablyY be, t
se Articles?
Articles in the Treaty which assist in the con 3tructioi
. say a few
When we have finished with this I shall thi •n ende;
words about the negotiations and about Question 7 and about one" or two
other matters, which I need not specify just at this moment ; but the next
consideration will be, supposing the decision of the Tribunal' to be in our
favour on the meaning of the Treaty, have we done anything or omitted to
do anything which prevents us from claiming that it should be carried oat ?
Taking the matter up in that way, I shall cover all the ground, and I do
not propose to go into it at all minutely.
Now, I am not able to prove everything, as my learned friend, Mr. Watson,
has proved to us so many things, to demonstration. AU I can do is to present
the Treaty to the Tribunal, and endeavour to ascertain what it means looked
at in the light I have pointed out. Nowa there is no doubt there are a
Mr. Robinson.
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good many things which are obscure in this Treaty, and I do not pretend to
say otherwise. When you make a Treaty relating "to a country about which
the negotiators know nothing, and which refers to natural features which do not
exist, you must have in one place or another a good deal of difficulty and doubt
We have had that in various other Treaties. I need not allude to the Main
Treaty, which referred to headlands that did not exist and to the sources of
rivers that could not_ be found, nor need I refer to the Lake of the Woods
Treaty, which the Tribunal will remember makes the line from the Lake of
the Woods run due west to meet the Mississippi, when the Mississippi did
not come within 100 miles of the point where that line would cross. Of
course, all those things in any Agreement or Treaty must produce difficulty.
It is only because of that that we are here.
But while that is the case, and while there are some things beyond
question not so easy to construe in this Treaty, it does seem to me that, looking
at Articles III and IV, there are certain things perfectly plain and that cannot
be disputed.
In the first place, it is clear that the mountain boundary, which the
negotiators no doubt thought would be found—though that belongs to a subsequent question—can never be followed when it goes more than 10 marine
leagues from the sea. That is perfectly plain. Another thing which I think is
equally plain is that this provision was made in order to prevent Russia having
a broader lisière than Great Britain was willing to give, or than she was ready
to accept. I do not think that there can be any doubt about those two things.
Then it seems to follow, beyond all question, that when you drop that
mountain line because it would make the lisière- too broad, you cannot take
another line which would make it much broader, on the ground that that line,
though it may not be within 10 marine leagues of the ocean, is within 10 marine
leagues of the coast. The mountain boundary is to be dropped plainly and
distinctly when it is more than 10 leagues from the ocean ; the other line
speaks of the coast. But this absurdity would immediately result if you should
construe the coast as meaning anything other than the ocean, and as going up
to the head of Lynn Inlet, although the ocean might not go there ; you would
drop one line because it would give too broad a lisière, and you would accept
another which would make it much broader. What is the result of that?
Those are two things, and they may be the only two things which, I think,
are absolutely plain and beyond doubt. I think I can at least prove those
to demonstration. Now, what is the result of this ? Not—if we are going to
be accurate in language—that " coast " means precisely the same thing as
" ocean," because, of course, | coast " is land, whether a mountain boundary
or a line to be run by a surveyor, and " ocean " is water ; but it does mean
that you must measure the line from the same point, and the coast and the
ocean must mean the same point from which you are to measure.
In
other words, the coast means the coast of the ocean, or the ocean coast.
I think that, so far, there can be no possible dispute. Then the_ remaining
question is—and it brings us to that which involves a large portion of this
Case—Is the head of Lynn Canal the ocean ? Well, I have read a great
deal about this Case, and thought a great deal about it. I have read a great
deal that I think it is useful and wise to read in a Case of this_ kind, not
consisting of law, but consisting of comments of intelligent writers on a
matter of great public interest, and a matter which one man without
any special professional education is as competent to understand as
another, supposing their natural intelligence to be equal.
I think a great
many people, if you asked, them " Is the head of Lynn Canal the ocean? "
and thev were to ask you, " W h a t is i t ? " and you said, " I t is an inlet
that runs up into the interior from the open water from the water of the
ocean—the mainland coast of the ocean—about 70 miles, and its average
width, I think, is about 4£ miles, or something of that sort." I forget the
average width, but it is something like that. Now, I think a great many
people would say in answer to that question, " Are you serious ? " Do you
*ink that anybody could call the head of Lynn Canal the ocean ? Now, one
test might be not an unreasonable test. Supposing a man was born in the
interior and came down to the head of Lynn Canal, or supposing he was born
at the head of Lynn Canal, at Dyea, or Skagway—no one has been born there
«i the time we know anything about—but supposing he was asked, _Have you
3 N Z
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been to the ocean ? " I should think he would say, " Certainly not, I

n e v e r saW t h e ocean

' " H e W O u l d a s k J™ w[t}, & g ° ° d ^
° f n a t U r a l a&d
intelligible curiosity, " What is the ocean like ? "
Now, I do not wish to deny for a moment that the word " coast" i8
capable of a great many different significations. My learned friends seemed to
point with a sort of triumph to the assertion that Dr. Dawson, in a work which
lie published on the Yukon Territory, had certainly changed his mind as to
the meaning of the word " coast," because he says that, having crossed the
Chilkoot Pass, he reached the coast at the head of Lynn Canal, and speaks of
the coast at the mouth of the Skagway Eiver. I see no impropriety in that.
I should have thought that if a person had been travelling • in the interior
for a month and came down to the water which communicated with the
Id not be the
sea, he would say, " I ha ve got tc
L\
Janal—the coast of an
coast of the ocean ; it woulc
3 coast of the ocean ;
inlet, and there may be th
ast of
is by no means the
coast of Lym
but the coast, because it i
or expatiate upon a
jry difficult to
coast of the ocean. Now, it
"son's inteUigence and
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litions, I do not know
d at a great m:
apprehension ; and, having
i a book which I had
mil by them,
that I can assist the Tribun
y a friend, and I have
is been quoted 1
not heard of before, but wh
id the Shore." I find
got it here—it is " Willcock
on p. 11, I think
Mr. TUBNER: What is that, Mr. Robinson ?
Mr. BOBINSON : " Willcock on the Coast "
The PRESIDENT : On " The Ocean, the River, and the Shore."
Mr. ROBINSON : On " The Ocean, the River, and
published in London by Routledge, in 1863, by J.
A. Willcock, M.A., barrister. It was mentioned to me
taken a great deal of interest-in-reference to this Case,
deal about it, and that was the first I heard of it. If
there, it says :—

Shore." It is a book
Willcock, Q.C., and
i gentleman who has
L has written a good
read at Section 11,

" The coast line is with reference to the presidial line, imaginary, as the
presidial line always is. In general, the coast-line follows the shore of the sea,
but it crosses each inlet. In the Convention between France and England of
the 2nd August, 1839, as to fishing, which was ratified and enforced by the
6 and 7 Vict., cap. 79, the coast-line is fixed at low-water mark, except that in
the bays, the mouth of which do not extend 10 miles in width, it assumes a
straight line from headland to headland and the presidial line is measured and
drawn at the distance of 3 geographical miles from the coast. In America
(Angel, 2, 7; Wheaton, 234-235) a nearly similar rule is observed, and,
indeed, it may be regarded as generally accepted that bays or channels within
the horns of promontories and headlands, however large, are subject to the
sovereign of the neighbouring land.
" 5 2 . Open Sea.—The rest of the sea is the ocean, the high or open sea;
it is common to all nations and the people of aîl nations ; every vessel which
traverses it is part of the country to which she belongs ; all aboard her are
subject to its laws, with some few conceded exceptions/'
The presidial line, I may mention, is the 3-mile limit ; that is the line over
which you have power. I need not wait to discuss that. " In general the
coast line follows the shore of the sea, but it crosses each inlet. The
rest of the sea "—it says at the foot of the page—" is the ocean ;
the highway or open sea ; it is common to all nations and the people of all
nations. Every vessel which traverses it is part of the country to which she
belongs," and so forth. And then he speaks a good deal more as to the ship
on the ocean being the territory of the country she belongs to, and so on, which
I need not follow because it is what we all know. I think that expression
"common highway of nations" has a good deal of significance in the
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definitions of the ocean. Nothing to my apprehension is really the ocean Mr. Robinson.
unless it partakes of that character, unless it is part of toe ocean in that sense
or in something approaching to that sense. But here I do not wish to be Sept. 28, 1903.
understood as giving a definition which is exclusive or which might not be
in some respects erroneous.^ It is not my own definition ; it is merely an idea
which I get from 'that writer as to what meaning, in his judgment, he would
give to the term " ocean." I do not understand myself how they can say
here that the head of Lynn Canal is the ocean unless they assert that it is not
part of their territorial waters. If it is the highway of nations, if the ocean
is the highway of nations, it is perfectly plain that all nations have not got
the right of going to the head of Lynn Canal for fishing and trading ; they
have the right of innocent passage, we all know that, but they certainly have
not the right to use as they please for fishing and trading the territorial waters
of other countries, and how any other nation can claim to use Lynn Inlet for
that purpose, unless it is part of the [ocean, is very difficult indeed to understand here.
,,. _fhto,
Now, a great deal more could be said about that, but, having regard to
the rule which I wish to lay down for myself, I do not see how I can usefully
expatiate upon it. I could cite to the Court from a despatch of Mr. Blaine
which is cited in our Counter-Case—in the despatches of 1900, which preceded
the-Behring Sea controversy—possibly the President may recollect it—I would
cite an expression from him in which he says that it is often found in long and
protracted litigation that at the end it turns very much upon a single point, and
the point that he referred to there was whether Behring Sea was part of
the Pacific Ocean. That was, in point of fact, the contest over which the two
nations argued and differed for a great many months.
But that was the
single point : was the Behring Sea part of the Pacific Ocean ? Here a great
deal depends upon the question, " I s the head of Lynn Canal the ocean?"
Can anybody convince himself that in ordinary language—I am not speaking
of the negotiations ; I am not speaking for a moment of what the sense
at different times may be in which the negotiators may be argued to have
used it or not to have used it ; I am speaking of the significance of the
word as it will present itself to any ordinary Englishman of intelligence
and of ordinary education.
Can anyone say that he would think for a
moment that the head of Lynn Inlet was the ocean ? I quite agree again
that the term " o c e a n " may be used in senses where it plainly is not
intended to mean the actual ocean as it is universally understood.
For
example, we had Burrard's Inlet commonly spoken of as the ocean terminus
of the Pacific. We aU know it was the ocean terminus, but that does not
mean the ocean in the sense of being ocean ; it means the place where you
tranship the traffic in order to get to the ocean ; in other words, you come
down from the interior of the continent, and you get to some water which
communicates with the ocean. I should not care if it was 5 miles up a river ;
still a man might speak of it in that sense as the ocean terminus of the railway
—that is to say, it is where you tranship into a ship, and you can get to the
ocean from there. I cannot think at this moment of any other popular and
common sense in which the term " o c e a n " would be used. _ A great many
things might occur to one and not occur to another, and that is the only one
that occurs to me just at the moment. Therefore I say that a vast deal
depends upon the single, simple question : Is the head of Lynn Canal the
ocean ? Now, the one' thing that has pressed upon me in considering that,
perhaps, more than anything else is : Supposing Lynn Canal had beem 150 miles
long and half the width, upon what principle, according to the arguments
we have heard, would that not be the ocean still ? I do not understand—I do
not know where you draw the line. It might just as well have been 150 miles
long, and it might have been 1 mile broad, and there may be other inlets
in other countries of that character.
Would it be possible for us to
talk of them being the ocean? Is it more possible here? Have we any
analogy of any other waters of the same character which go by the name of
ocean ? We all know, I believe, that the Norway fjords - I do not happen to
W e seen them myself—are never spoken of as ocean, so I have always understood. I know that to talk of the inlets of British Columbia, which I do know,
as ocean, would be simply absurd. I have been up one of tjaem, I forgot the
distance, but I think it was 60 or 70 miles, and to talk of being on the ocean
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there would be absurd on the face of it. As to « coast " coast often has a
local meaning. I t is possible that some of my learned friends I >n the other
impression
side can either confirm me or set me right, but I have th
ears ago, it
from recollection, that when I was in New Orlean
lived ni
Mississippi
was a common saying to speak of the planters
as living up the coast. ] think I heard that commonly.
Too notospeak with much confidence there, for _ it is a great i
and one is always liable to confuse or forget things, but I ha
impression that I heard that expression commonly used. If so,
a local application or a local use of the term "coast."
Then passing from Articles. I l l and IV for this pur]
may have to come back to or speak of them m connectio
matter—in connection with the character of the mountain;
but passing from them for a moment, at all events, for the pre
the other Articles in this Treaty assist us in their construct
find, as we submit, a very strong argument first on Article VII.
and next on Article VII, taken in connection with Article 1
question that Article VII—I take it first by itself, and I
read the
take it in connection with Article I—I do not know that I
eart, but
Article to the Tribunal, for I believe we have all these thing!
it says :—
" F o r the space of ten years from the signature of the près
the vessels of the two Powers, or those belonging to their resj
shall mutually be at liberty to frequent, without any hindranc
the inland seas, the gulfs, havens, and creeks on the coas
Article III for the purpose of fishing and of trading with the n;
Now, that is clearly on its face a reciprocal privilege ; that i
Russia gives something to England, and England gives some
Now, if Russia was to own all these inlets, however deep the
ever far they were from the ocean, in the significance which I h
it, it is perfectly plain that England could give her nothing, for
nothing to give. There has been no escape from that, and
escape from it, except by saying that that mutual and reci]
applies to some other part of the coast—that it does not appl
' found nyth
e fact that t
argued in the strongest language in the Beh
;a matter tha
lisière and to nothing else, while Great Britain argued ths
Great Britain was not concerned about how low it went, ar
it included the whole Behring Sea to the Arctic Ocean,
gain anything in controversy, either international or privât
I think professional men gain anything, by talking of th
their clients may have been guilty of.

m

convention,
re subjects,
iiatever, all

ould have
can be no
privilege
he lisière.
ted States
lied to the
richer up.
ritain said
diink you
t of all do
encv that

The PRESIDENT : Quite right.
Mr. ROBINSON : I am not
ned aboi tin
It
that it might
have just this effect, that where the ;
n of by the other
side as being absurd and impossible, and, Tf I may use tl i word, astounding,
which I find two or three times in our learned friends' ( se as descriptive of
our Argument. If we can find at another time that they have used any
argument like it, why it deprives the « Argument of the application of that
epithet. I do not see much use in these epithets, for this simple reason, that if
an argument requires an answer, an epithet certainly will not supply it, and if
it does not require an answer, but answers itself, I do not see the use of calling
it by names of that sort ; it does not help or hurt the Argument one way or
another ; and if I was asked whether there was any difference between the
Argument on the United States' side on this question and that on ours, I
would only say that if they would look at that—we have quoted it in our
Counter-Case, in our discussion of Article VII, I think at pp 48 to 54,
we have quoted the despatches—you will see there that Mr Blaine almost
laughed to scorn the idea that this could apply to anything but the lisière. I
do not know that I ever saw stronger language used than is used there by '
Mr. Blame as applying to the despatch in which that view was advanced on our '
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is altogether plain anc
He savs that these five .
and VII—"are express
can change or pervert."
the
ds in
,bi
d be.
xpi
It is sufficient for me to accept their A r
shall
do no good by repeating it. All I can say is
and there is the view that they advanced/ id I could
pi
stronger words ; therefore I simply refer the Tr
on their part. One thing, however, is perfectly plain ; it includes the lis
I do no see how you are to get over that, I admit that if besides including
the lisière it includes something else, he strength of my argument
is weakened, because then you have the argument that you may
apply the privileges on the one side given by Russia to England
to one part of the coast, and you may apply the privilege on
the other side given by England to Russi* to another part of the coast,
and that weakens the argument ; I do not deny that ; T tl
weaken the argument. If that does apply only to the lisière I submit that
there is no possible answer to the argument. But if, because the Parties
knew what they were talking about, they were eminently intelligent men, they
thought of and discussed-and negotiated over every word that they used, and
every change that was made, and it is no use saying that words were used
incautiously, or that stipulations were put in without being thought over.
They each thought over everything that could be said about each Article before
it was agreed to. The only answer the United States can make is that if
appUes to the territory below 54 degrees 40 minutes. It cannot apply to the
territory above 60 degrees, because Great Britain leaves the coast at
60 degrees, and it is absurd to think that a mutual privilege could
apply up there, where England had not anything to give on the coast;
therefore it could not apply there.
But they say that it applies to
the coast below 54 degrees 40 minutes. Now, our answer to that is
that it is impossible to suppose that it applies to that coast for this simple
reason, that the year before our Treaty was made Russia had abandoned to the
United States all the coast below 54 degrees 40 minutes. She was to form no
establishments beiow 54 degrees 40 minutes, and the United States were to
form no establishments above. I have seen this Article discussed in various
places. It has been said in several places that the stipulation that neither
side should form establishments is not a demarcation of territory, that it is
only an arrangement made for the purpose of trade. In other words, that
it establishes what, in another connection, might be called a sphere of
influence on either side. All I can say is that toe Parties themselves did
not so treat it. If you look at p. 105 of the Appendix to our Case you will see
how Count Nesselrode describes it.
It never could have been* intended by Bussia, at all events, to apply above
59 degrees, because of her explicit declaration on this page that she never
would give anything there. And while I . have that before me, I would refer
your Lordship to what I have not heard adverted to, but which strengthens
that a great deal. That letter or despatch, as you choose to call it, of Count
Nesselrode, was about the end of August, about three weeks after the passage
I am now about to refer to, and which is in a letter from Sir Charles
Bagot to Mr. George Canning, where he says that there were three points
about which the differences were irreconcilable. The third point is as to the
liberty to be given reciprocally to each Power to visit, for a term of years, the
other part of the North-West Coast of America. Now, Sir Charles Bagot's
remark upon that is :—
"As regards the third point, the Eussian Plenipotentiaries declared^ that
the coasts of North America extending from the 60th degree of north latitude
to Behring's Straits, the liberty to visit which, under certain conditions, is
stipulated in the ' Projet ' by Great Britain, in return for a simUar liberty to be
£iven, under the same conditions, to Russian subjects to visit the North
American Coasts belonging to His Majesty, are, and have always been, the'
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absolute and undisputed territory of His Imperial Majesty, and that it is not
the intention of His Imperial Majesty to grant to any Power whatever for
Sept. 28,1903. a n y p e r k ) d o f t i m e t h e liberty which is required.
They could not have expressed more strongly in two letters their absolute
determination to rive no rights above 60 degrees. In that letter at p. 105,
with regard to the^Treaty of 1824, Count Nesselrode uses this language :.—
1 We granted to the Americans

"

The PRESIDENT : What page, Mr. Robinson ?
Mr

ROBINSON:

P. 105, my Lord, of the Appendix to the British

Cas
" We granted to the Americans for ten years the right to fish, to hunt, and
to trade with the natives of the country, and we will make the same concession
in favour of the subjects of His Britannic Majesty ; but it must be well understood that this concession will only comprise the space inclosed between
latitude 59 degrees and the southern boundary of our territory—to wit,
latitude 54 degrees 40 minutes."
This shows that Russia regarded herse
of her territory at 54 degrees 40 minute;
up and abandoned all the territory below
they treat it. You wUl also find in our Com
53, that the United States, in their Oase, in
p. 58, from which we quote, say :—

le boundary
efoi
/ had given
the way in which
I think, pp. 52 and
Sea controversy, on

" With regard to what may be termed the territorial dispute, it appears,
from an examination of the correspondence and Treaties, that the southern
boundary of the Russian territories was fixed at latitude 54 degrees 40 minutes
north, whereby she relinquished a large portion of the North-West Coast which
she had claimed by the Ukase of 1821."
And then they cite that letter, which I have already read to your Lordship, from Count Nesselrode, of 4th September, 1824. Therefore, it would
seem, at all events, that both Bussia and the United States speak of this
provision, that neither Party should form establishments on either side of a
definite line, as a relinquishment of territory, and it was practically a
relinquishment of territory beyond all doubt. Russia has never claimed below
that since, nor the United' States above, and I suppose that that term was used
for this simple reason, that the only object or purpose for •*;
ih that territory
could be used was for the purpos
foi
iblishments', and
when either Part}*- abandoned a ri
iblishments she
practically, in that part of the woi
ndoned the
y. That is the
explanation I give to it ; at least, the explan
. mind why that
term was used. They gave up the country, I
nlds
n the same way
as people interested in a very large grazing country n ot fit
r anything else,
and not likely to be, might say "that one° Party will
ture north of a
certain line, while the other Party will not pasture i iouth'of it, which would
mean practically that the one Party gives up the territory north of the
line and says to the other Party, You give it up south of the line,
There is no other purpose for which t h * territory could be of use to
either of them.
Now, the Argument on the part of the United States is this—at least, so
far as I understand it. They say—and I do not quite understand the way in
which they put their Argument ; but, at all events, it is at p 94 that you will
find their answer to our Argument.
As I understand their Argument it
would run in this way :—It is perfectly true that Russia did abandon to the
United States all the territory south of 54 degrees 40 minutes Russia knew
perfectly well that England had claimed territory there and that it was in
dispute between England and the United States, and she left it to them to

settle between themselves what part belonged to each. She thought it mi»ht
be possible that England would get some territory south of 54 decrees
40 minutes, and if she did she wanted to take in advance the privilege from
Great Britain. That is the only way in which I can apply it at all. ° Russia
may have said to herself :—
f 3 South of 54 degrees 40 minutes we relinquish the territory to the
United States, but the ownership of that will have to be settled some day or
other between Great Britain and the United States"—as we know, it was
settled in 1846—" and, perhaps, before that time comes, before the expiration
of these ten years, Great Britain may become entitled by Agreement with the
United States, to some portion of that territory ; then we would like to have
the privilege."

Then allow me -to put it in another way. In the application of this
Article—that is to say in the United States' Treaty of 1824—by which the
United States is given the reciprocal privilege, there is no difficulty. Of
course, we all know, and there is no use adverting to it constantly, but one
reason of the difficulty that we find in,these Treaties is that the two Treaties
were copied from one another, when they related to wholly different subjects.
There is no possible difficulty in construing Article VII and its application in
the United States' Treaty—not a shadow of difficulty—because the United
States' Treaty appUed to the North-West Coast, and it had simply a line for a
division, and there is no difficulty in applying it there. But it is almost
impossible to apply it here, except upon our construction. The United States'
Treaty expired in 1834. It was from April 1824.
Mr. AYLESWORTH : It was from the 17th April.
Mr. ROBINSON : From the 17th April. Well, it would expire in April
1834. Our Treaty, by which we gave this privilege to Russia for ten
years, would not expire for a year after that. Now, I feel perfectly certain
that if, after the expiration of the privilege given by the United States'
Treaty, we had undertaken to exercise the right given by Article VII
below 54 degrees 40 minutes, the United States would have said to us, | Where
do you get that right? "
Mr. AYLESWORTH : Would have said to Russia ?
Mr. ROBINSON: To Russia; but the United States would say, " O u r
Treaty with Bussia has expired, it has no application here ; you have got to
come to us." Would not that be the claim ? Therefore I do not see myself—
and I venture to submit it to the Tribunal—how this Article can apply below
54 degrees 40 minutes.
There is another view. That Article VII applies either to the. lisière alone
or to the whole of the North-West Coast. I do not see how you can apply it to
any other thing. Now it cannot apply to the whole North-West Coast ; that is
perfectly plain, because it cannot apply below 54 degrees 40 minutes. How
does it apply south of 54 degrees 40 minutes ? I have considered whether it
is possible that that Article could have been intended to apply to the small bit
between 56 degrees and 54 degrees 40 minutes, or rather between the Portland
Channel, which is our limit, but I believe that most people will agree that the
reciprocal privilege was never intended to apply to that. There is hardly an
inlet in it, unless it is the Observatory Inlet.
The PRESIDENT : Or possibly the east shore of the Portland Channel.
But that is so very small that possibly it would not occur to them.
Mr. ROBINSON : That is what I meant. I think it is so. small and so
insignificant it never could have been thought to apply to that. But they say
that it applies below 54 degrees 42 minutes. I do not say whether it is plain
or not plain. I simply s a y \ h a t I want somebody .to answer, that difficulty. I
want somebody, to say what the United States would have, said if we had
[1060]
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would have been told by the^ United States that she
" we do not recognize any rights in England to cc
found any claim for trading down here."

Mr. Robinson.

e toere as claiming
le United States she
» business there, that
ive, and you cannot

Mr. AYLESWORTH : I t does not say that each Party can resort to. the
waters and gulfs in the possessions of the other.
Mr. ROBINSON: No, not of the posses:
->1 toe other; it says
" the coast mentioned in Article III," and the coas
ioned in Article 111 "is
either the lisière, as the United States contended in
bring Sea Arbitration,
I do not see how
or it must be the whole North-West Coast, as I t
you are to draw the line.
Then, in addition to that, we found what we conceive to be a very strong
argument on Articles I and VII taken together. Now, Article I says practically
that it is agreed——
The PRESIDENT : Are you passing from Article 711, Mr. Robinson ?
Mr. ROBINSON : Yes, my Lord.
The PRESIDENT : WeU, I should like to put a point to you which troubles
me, and I daresay that you or the Solicitor-General will very likely be able
to deal with it further. Of course, I perfectly agree with you, and I think it
is very sound sense, that we do not want to refer to what people have said in
previous Arbitrations at all.
Mr. ROBINSON : I am coming to that, my Lord.
The PRESIDENT:
f yon can satisfy us that tl te contention is
sound, by whomever it was made, that Article 1
xclusively to the
lisière, it would, of course, be a very strong point
Mr. ROBINSON : Of course it would.
The PRESIDENT : What I want to ask yc
like to hear you or the Solicitor-General upon, is t
only coast of the continent spoken of, which
Article III, is the coast of the continent on which
have possessions.

a about, and what I should
lis : it seems to me that the
is the coast mentioned in
the two Contracting Parties

Mr. ROBINSON: Yes, my Lord.
The PRESIDENT : Now, is it quite clear that they were not referring to
the coast of the continent generally there, without reference to the lisière, from
the point of view^ that they did not know to whom the territory below
54 degrees 40 minutes belonged ? It is perfectly true that Russia had said,
" W e will not go below 54 degrees 40 minutes"; but the Russians knew
perfectly well that Great Britain did not admit America's claim. Therefore,
what I should like you to consider, if you wish to say anything further upon it,
is whether or not it may not have been a general Article with reference to auy
possessions that, either country might have upon that coast, and therefore, as I might say, independent of the lisière altogether.' One word
more, because I do not want to interrupt you, except that you should
know the points that are troubling m e ; the latter part of Article III is
a demarcation of a boundary upon a coast rather than a definition of the coast
itself. I should like you to help us if you can—perl laps later on either you or
the Solicitor-General will tell us whether or not you can strengthen your
argument with regard to Article VII of necessity applying either to the Bière
alone or to the lisière and other parts.
Mr. ROBINSON: All I can say is that I will do my very best,
but at present I furnish you with the argument of the United State?

themselves, m which they confine it to the lisière beyond all doubt or
question, and we say that either Article I I I applied to the whole of the NorthWest Coast or it must apply to the lisière only, and you cannot apply it below
54 degrees 40 minutes, for the reasons I have "mentioned. I will consider what
your Lordship has been kind enough to suggest, and see whether I can put
upon it any stronger construction that it is capable of bearing.
The PRESIDENT: Thank you. I think that, is such an important point,
and that is why I have ventured to trouble you with it.
Mr. ROBINSON : I am very much obliged to your Lordship for
mentioning it. Then to take Articles I and VII together. Now, you all know
what Article I says. ; Article I says that it is agreed that the respective
subjects of both Parties may—for that is what it comes to—trade and fish

"Any part of the ocean commonly called the Pacific Ocean, either in
navigating the same, in fishing therein, or in landing at such parts of the
coast as shall not have been already occupied."
So that I may not make any mistake, the words are, that—
"They shall not be troubled or molested in any part of the ocean
commonly called the Pacific Ocean, either in navigating the same, in fishing
therein, or in landing at such parts of the coast as shall not have been
already occupied."
Now, it would occur to everybody and anybody, I think, as the very first
observation, if these possessions are part of the Pacific. Ocean, why does not
that Article I apply to them? What do they want Article VII for?. . The
first thing that strikes one is
^%*4l~
Mr. LODGE : Does it not say, Mr. Robinson, at the end of that very
Article, of which you have only read a part—does it not expressly say, " as
shaU not have been already occupied, in order to trade with, the natives, under
the restrictions and conditions specified in the following Articles."
Mr. ROBINSON : Oh yes, I was coming to that afterwards.
Mr. LODGE : There is nothing exclusive in that..
Mr. ROBINSON : I was coming to that afterwards. I have seen nothing
in these Articles, which I was coming to, which seemed to me to show that if
Lynn Canal is the ocean, that does not apply to it. One thing, at aU events, is
absolutely clear—that they draw a plain distinction there between inlets and
ocean ; that is to say, they deal with inlets in one Article, and they deal with
ocean in another, and here we are told that this coast of Lynn Inlet is the coast
of the ocean. Now, if. Lynn Inlet is the ocean, I venture to submit that it is
dealt with in Article I. I quite agree with what I have heard said, that at the
end of the ten years under this Treaty the United States could not or we could
not have claimed to trade in these inlets under Article I, but that would be for
the obvious reason that the inlets are dealt with by a separate Article altogether,
and are dealt with separately, and that must supersede the general application
which Article I would otherwise have had to the inlets. Therefore, 1 agree so
far, but if all that they meant was to distinguish inlets, it seems to me it could
have been done by a very few words inserted in Article I. The purpose, I
submit, was to deal with inlets in a separate manner, and in a separate way.
Now let us see. You must remember that Article VII deals with inlets without
any such restrictions as you find in Article I ; that is to say, it just says that they
[1060]
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may frequent freely and without any hindrance whatever—I mean you shall
frequent without any hindrance whatever all the inlets, seas, and so on. Now,
the one difference, in the first place, is that they are to land only on such parts
of the coast as shall not have been already occupied. I have never quite seen
myself—possibly it is very plain, and possibly others can see it quite plainly, but I
have never been able to see myself precisely—what that was intended to mean;
I mean, not the word " coast," because I submit that the word " c o a s t " there
means the ocean coast, but the provision that they may land on such parts as
are not already occupied. I do not suppose it would have been intended to give
them the right to land on land already occupied and taken u p ; therefore I do
not quite se°e the purpose of these words " not already occupied," and if that
is the distinction between Article I and Article VII, I do not see myself what
the latter was wanted for. Suppose Article VII had not been there, that we
had not had any Article V I I at all, does anybody imagine that Russia would
not have resisted, and successfully resisted, any attempt on our part to trade
and fish in these inlets just as we pleased ? They would have said—and I submit
they would have said irresistibly—"Why, you cannot possibly come to these
inlets; they are our waters." We could only have said: " Oh yes, we have a
perfect right to frequent them for trading and fishing, because they are part of. the
Pacific Ocean," and that would have bee
tenable. . That is merely a test of
the Argument. Testing an argument b]
illustrât on of tha sort does not
3 a test. I f l a m r i •jht in that, that
show whether it is Sound or unsound, but
long wa y to show that Article I,
we could not have gone there, then it go
if it only had been there, would not have
cted the inlets.
Well, then, the other Artioies that we have are Article I I :—
" I n order to prevent the right of navigating and fishing exercised upon
the ocean by the subjects of the High Contracting Parties from becoming the
pretext for an illicit commerce, it is agreed that the subjects of His Britannic
Majesty shall not land at any place where there may be a Russian establishment without the permission of the Governor or Commandant ; and, on the
other hand, that Russian subjects shaU not land, without permission, at any
British establishment on the North-West Coast."
Nor does that assist us in any way. That is merely a mutual provision, that
they are both agreed upon, that the one is not to land at the establishments of
the other without permission. Now, how does that assist us in construing the
word " ocean " in Article I ? I have not been able to grasp that myself. I
say that because my not having been able to grasp it thoroughly may prevent
my being able to answer it, and there may be something in it that I do not
perceive. I do not perceive how that exceptional provision made for an
exceptional purpose—a reciprocal provision—affects the meaning of the word
I ocean " in Article I. Then we have Article V. I never could understand
the occurrence of that provision in this Treaty. When I say I never could
understand it, I believe it may have got there because it was in the American
Treaty and we copied it. I t is perfectly absurd in our Treaty, and it must he
useless. We have agreed upon a demarcation of territory, and when we
have so agreed there is no use adding " and. neither party shaU form establishments on the territory of the other." It is perfectly useless, but we have it
there,_ I think, just because that was the form of words adopted by the
Americans m their Treaty in demarcating, as I have suggested, their respective
territories—at all events, in describing the line between them—and being there
we copied it and put it our Treaty. But how it adds to our Treaty, or what
the object of it was in our Treaty, I have never been able quite to understand,
because it merely says that no establishment shall be formed by either of the
two Parties withm the limits assigned by the preceding Articles to the
possessions of the other, and then it goes on, " Consequently . . . . " merely
illustrating it.
Then we say that these two Articles taken together furnish a strong
argument that the term " ocean " in this Treaty was construed in the term
usually applied to ocean, and that when they gave privileges on the ocean they
never intended or thought of applying it to the inlets. Another illustration
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of that is in Mr. Middleton's letter of the 7th April, 1824, in the United
States' Case Appendix, at p. 79. He said that :—
1 The specific and particular privileges granted by the Article (which,
upon examination, will be found to contain an extension of the general privileges
embraced by the preceding Articles)"—he was speaking of Article IV,
which was equivalent to our Article Vn—•" will, of course, cease after ten
years, unless renewed by mutual consent."
It would seem to me that Mr. Middleton, in speaking there, says that
it gave him some privileges which he did not get by Article I, and therefore
he supports our Argument that Article I did not apply to the inlets.

[Adjourned for a short time.]

Mr. ROBINSON : I was dealing with the Treaty ; and I intend to say
just a few words about the southern boundary—but very few. Article I I I
defines this boundary. Now, there is really little to be said about the first two
courses. I only mention them because I have had an opinion as to one of them
which I do not think is universally shared.
| Commencing," it says, " from the
Prince of Wales Island, which point lies
north latitude, and between the 131st
(meridian of Greenwich), the said line
channel called Portland Channel."

southernmost point of the island called
in the parallel of 54 degrees 40 minutes
and 133rd degree of west longitude
shall ascend to the north along the

Now, there would seem to be no question as to the commencing point. It
is a simple illustration of falsa demonstrate.
If I were to lecture to a class of law students, I might use it as an
illustration. If a man should leave a legacy to his son John, and describe him
him as being 25 years of age, John would get it if he was 30 years of age or
21. And this is precisely of the same character. The starting-point is fixed.
Just as if you said, | commencing at a stone monument 50 feet from the
intersection of two streets, and it should be found to be only 40." I do not
know that anything more need be said on this. Then it says :—
I Commencing at that point the said line shall ascend to the north along
the channel called Portland Channel."
Now. no doubt that is not a description which any lawyer, or any
intelligent surveyor, or any lawyer's clerk, would put in a deed. It
could not have been framed by anybody who had before him a map, or in
his mind's eye the features of the country, or thought exactly what he was
speaking of. But I have never seen myseîf that there is any serious difficulty
about it. If I may illustrate it by a very common example? If 1 were
standing on Pall Mall, for instance, at the foot of St. James's Street, and I
were to ask a man where Leicester Square was, and he said, | Why, you go
east along Piccadilly "—1 should have thought the first thing for me to do was
to get to Piccadilly ; and I think here the direction is implied—go to Portland
Channel, and then go north along it ; that is all. I do not mean, as I have said
before, that any careful man would have drawn such a description ; but I
think it simply means, " Go to Portland Channel, and go north along it." You
cannot go north along Portland Channel till you get to it ; and you are told
to go north along it. It seems to folio | that the direction is implied to
go to Portland Channel. That is the way in which I should have looked
at it.
It is another question altogether which is Portland Channel. But my
learned friends have always said, and have argued at some length, and insisted
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that it means go along 54 degrees 40 minutes I must confess that I never saw
a more typical example of putting things i a Treaty which you cannot find
a year ago with the United
there from end to end. The Treaty mac
States named 54 degrees 40 minutes as th limit between the Russian and
it must have been intended,
American possessions, and therefore th
All I can say is, it is not there, and we cannot put it in on that extrinsic
evidence.
Well, when you come to the question, what i 3 Portland Channel, it is
sufficient to say tlîat, if vou are to refer to Vancouye r's narrative, it is beyond
argument; and the United States have felt this difficulty. They had to
make out that Vancouver's narrative was not befor the negotiators, because
Mr DaU, their most experienced man, has said in the very plainest language
in the United States' Counter-Case Appendix—p. 105—that if you are to
test the Case by Vancouver's narrative they must lose Wales and Pearse
Islands :—
" . . . by Vancouver's text, it wiU result in giving to Great Britain the
above-mentioned islands and some other small ones."
Therefore my learned friends had to get ovi3r this difficulty. In the first
place, it is very curious that, while Mr. Dall was alive to all these
difficulties, it never occurred to him to suggesl; that the negotiators had not
Vancouver's narrative ; and it is contrary to all probability and to every
reasonable presumption, to say that they haid not. If you look even at
Mr. Pelly's letters, p. 22 of our Case Appendi:k, you will find that Mr. Pelly
refers to what Vancouver did as one would to Pluclid if you were talking about
mathematics. Now, here were two Powers. I am putting on one side for the
moment the instances—and the conclusive instances, as I submit—which the
Attorney-General gave, showing that they act-uaUy knew it ; but Vancouver's,
narrative was not only the best information, it *•was the only information ; and
as Mr. DaU seems to be aware—the United !States' Appendix Counter-Case,
p. 99—the two were published together, that h * to say the Atlas and narrative
were published together—they were not separaf ;e publications at all ; the Atlas
was published in connection -with and for tlîe purpose of illustrating the
narrative, and it passed through four editic>ns, one a French one. Well,
here are two of the most intelligent nation s negotiating for three years
over a country of which the only authent ic information was given by
Vancouver's narrative—and can we suppose for one instant that those two
Powers had never seen the narrative and did not know what was in it ? It is
simply to go against every probability in the world. You are only giving them
credit for the most ordinary intelligence to assume otherwise. If 1 were to say
more it would only be repeating what the learned Attorney-General has said and
what he has cited to you in several different passages. I could not make it
stronger nor could I pretend to make it as plain. As I have said, if you look at
what Mr. Pelly says, he says thatVancouver in such a year explored from so-and-so
to so-and-so, which he must have got from this narrative. The truth was, everybody interested in this country knew Vancouver's narrative just as we should
know the only book in which any information was contained of any particular
country which we were endeavouring to make a bargain about. They all
spoke of it and they all referred to it. It would be only a waste of time
and argument to prove that Mr. Dall was right when he said so. It has
been proved, as I submit, already by what has been said to the Tribunal.
Then as to the line going from the head of Portland Channel—there is the
difficulty that Portland Channel did not go up to 56th degree, and what proves
more conclusively than anything else that these people had not the maps before
them is that they showed it did not go up to the 56th degree, yet they said, " Go
along Portland Channel till you get there." I do not think it makes much
difference whether you go along Portland Channel in its general direction to
56 or whether you go from the head of Portland Channel by the most direct
route to 56 degrees, because in either case you have got to get to the mountains
that border the coast. And what are. the mountains which border the
coast? This sends you back to the Treaty, Articles I I I and IV. Now, I
will not discuss that at this moment, because it would involve me in a little

repetition, for what I have to say about the negotiations applies to a certain
extent to that.
Now, I turn to the negotiations. If 1 may venture to express my own
view of this matter, I would say—and I suppose that it is accounted for by
the fact that the negotiations are long, very long, while the Treaty is comparatively very short, that about four times as much time has been employed in
discussing the negotiations as has been employed in discussing the Treaty.
I could not myself express the diametrically opposite view which I venture
to hold from that held on the other side better than by citing to your
Lordship Mr. Watson's remarks on p. 415—that is the tenth day, when
we—that is, Mr. Watson—had been from the middle of the day before, I
think, discussing this question, and to a large extent occupying the time
in going over the negotiations. I do not find any fault with that at aU.
The negotiations are long. If you are going over them you must take a
long time. But when he has done that, my learned friend, at p. 415,
says.:—
" And I now ask you to turn with me to the Treaty for a while, and see
what assistance we can gain from the Treaty with reference to what this
mountain range was to be along which this crest was to run."
I should venture to think that the first thing that you had to do Was to
discuss the Treaty, and then turn to the negotiations to see if you could get
any assistance from the negotiations in construing the Treaty. Now a great
deal of time has been occupied in discussing upon, the negotiations, first what
sort of Treaty ought these Parties to have made ; and, in the next place, what
sort of Treaty were they willing to make at one time or another, because there
is no doubt they were willing to make very different Treaties at different limes ;
next, what sort of Treaty did they intend to make; and, lastly, what sort
of Treaty is Great Britain bound to admit that they did make?
Now, all those four questions have been discussed and argued pro and con.
on the negotiations, and they have left out altogether the simple question,
"What sort of Treaty did they actually make ? " which, I venture to think,
is the first thing we have to ascertain. There are two or three ordinary rules
of construction that are indisputable, as well from their common-sense
as because they are rules of construction in common law.
We have
heard a great deal in the course of the argument about " range " and
" chain." " Bange " and " chain " are not in the Treaty-—neither of them.
We find that both " r a n g e " and " c h a i n " have been mentioned at different
times and at different parts of the negotiations by the negotiators. What
is the inference, when they are neither of them mentioned—chain nor range
—in the Treaty ? Why, it is that they thought they were words that would not
express their meaning as well as what they did use in the end. Or, if they
meant anything when they said " c h a i n " or "range," they dropped that
meaning when they came to the Treaty. It is a known rule that the more
clearly you find in the course of negotiations that either one party or the other
has been anxious to get something, if when you come to the Agreement this is not
put in plain words, the irresistible inference is that he did not get it. If I had
been saying all through negotiations, " I want to get this, and I insist^upon
this," and you found that in the bargain there was not a word about it, the
inference would be irresistible that I could not get it. Because if I always
had it in my mind, and was at liberty to express it, nobody could doubt that
I would have expressed it. Those are not so strictly rules of law—they
are rules of ordinary common-sense. If I may speak for a moment of
how far negotiations are admissible at all in the construction of Treaties—
and here I may as well at once profess my ignorance—it is a rule of common
law, I have alwavs understood, that when a bargain is made, the previous
negotiations are superseded altogether. They are not admissible, and you cannot
refer to them, for the simple reason that the contract supersedes them, It does
not make a bit of diflerence what one side or the other has been trying to get,
or what one side or the other has been willing to give, at some time during
the negotiations—that has nothing to do with it.
Now, that is the rule of common law ; and we are told in a treatise, which
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Mr. Robinson. I have no doubt is of authority, because I believe it is a treatise which was
written by one of my learned friends on the other side, that the rules for
Sept. 28, 1903. construing a Treaty are precisely the same as the rules for construing any other
instrument It is all very well to say that, but it is no use my urging that
rule upon the Tribunal, because we know that negotiations on the question of
the construction of Treaty have been referred to in other cases and always
are referred to. They were referred to in the Behring Sea, and they have
been referred to on both sides here at length. And I fancy there are two
reasons for that.
In the first place, negotiations between nations, evidenced by their
protocols and despatches, are much more formal and precise than negotiations between individuals ; that may be one reason. In the next place, the rules
of evidence are not uniform in aU countries. I take a Treaty between England
and France. The rules of evidence in France, as we all know, are much more
loose and elastic than they are in England. Well, if we have a Treaty with
France, I should like to know what rules of evidence we are to apply to its
construction. You have first got to settle that, nd therefore it is difficult to
contend that the strict rules of common law alway apply to the construction of
a Treaty. But there is this to be said: that ere are two nations, both
governed by the common law of England, botl appealing to that common
law, and it is more reasonable to say that the rules of that law of
England should apply here than it would be in a contest between two
nations where the rules as to the admissibilit of evidence are different.
I
think
that is a reasonable view to take, though I do not
know that it carries me very far. And at f
events we have got the
negotiations here on both sides. I do not f( a moment disparage the
arguments that have been addressed to this Ti )imal on the negotiations ;
they were arguments absolutely indispensa
becau se both sides appealed to
them, but 1 will venture to say there sel n has been a case where nego
tiations were of less value, or to which one :ould a]ppeal with less confidence
to them, than here. What have we got ? We haive two nations negotiating
for three years over a territory of which ne
of them knew anything,
and, I think I may venture to add, for whic
ither of them cared very
much ; and we find throughout these negotiate
hat at one time one side
offered to give something which they afterwarc
;racted; or the other side
afterwards conceded something which they a
•ards were not willing to
concede ; and at different times throughout tin
otiations we find that they
used different language very indifferently. Th
;re negotiating in this way
for three years ; and it is not by any meanunimportant circumstance
to point out that the representatives were changed a different times, that is to
say, Sir Charles Bagot was the British R
3 time, and M. de
ativ
Poletica for Russia, and at times those Repres
tanged. Then we
know that Mr. Stratford Canning in the end was i
s the final Bepresentative of Great Britain—and to argue that wh; Mr
ford Canning said
in the end is to be tried by what Sir Charles 1
mebody else said
during three years before, strikes me as reducing th thii
i absurdity. I do
not mean to say that you should not appeal to thos<
>ns at all, because,
for the reason Ï have mentioned, it seem:
almost impossible to exclude
them, but I do say that I never knew _.
" ich any Tribunal, findini
themselves at a loss, could rely with less confidence on the negotiations than here",
for the reasons I have pointed out. I only say that because I have said in
the beginning of my remarks that I did not intend to read these negotiations
at length, as they have been read ; and I am perfectly certain that if I
began to read them I should find something in one year that suited my
view of the Case, and my learned friends might find something in another
year that would suit their view, and I do not know that either side
would be very much benefited by referring to them. I quite understand
that if we had lost this Treaty, if it had been burned and we were trying to
reconstruct a Treaty from the negotiations, then the negotiations mhdit he of
some use to us, but I should like to see the Treaty that anybody would concoct
from them. That is a fair test of the value of negotiations. Supposing this
treaty, as I say, had been lost in some way or another, and supposing the two
sides, or anybody—an impartial jurist—had been set to construct a Treaty
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from these negotiations, all I cai
iy is he would be
hopeless Mr Robinson
task, because he would find the Tre aty at one time would
ig and at
another time another. What they
:d before, or what hey said ; different Sept. 28,190J
times, is not the question. The qu tion is, what did the finally as
Then Ave find at all events that what they agreed upon, whatever its merits or
demerits may be, has to a certain extent the merit of brevity—it was comparatively short. They agreed upon something which is expressed • in very few
pages.
Now, as regards these mountains, what it says is : The line is to " foUow the
summit of the mountains situated parallel to the coast as far as the point of
intersection of the 141st degree of west longitude"; and then it speaks in
Article IV of the summit of the mountains :." which extend in a direction
parallel to the coast." I do not think that there is very much difference between
" situate parallel to the coast " and " extending in a direction parallel to the
coast." I am not clear what the difference is. I do not know that theyintended any difference. _ What we find is that when the coast line comes in,
it is to be formed by a line parallel to the windings of the coast, and which
shall not exceed a distance of 10 marine leagues therefrom. I myself venture
to suggest that there is very great doubt whether the Parties ever intended the
coast line to follow the sinuosities of the coast in any different degree or any
closer degree than the mountains would. The mountains were to be situated
parallel to the coast, or to extend in a direction parallel to the coast. The
coast line was to follow the sinuosities of the coast.
Mr. AYLESWORTH : The boundary line.
Mr. ROBINSON : The boundary line.
the line governed bv the coast.

When I say the coast line I mean

The PRESIDENT : The coast boundary.
Mr. ROBINSON : I question very much whether they ever had any.
difference in their minds.
The mountains were, generally speaking, to
extend parallel to the coast. The line governed by the coast, to be measured
from the coast, was to be parallel to the sinuosities of the coast. There are
such things as the sinuosities of the general coast and the sinuosities of each
particular inlet, and I venture to think that there are the strongest doubts
whether these negotiators ever intended one line to be more parallel than the
other. I have said that I do not attribute any very great importance to these
negotiations. I cannot deny their admissibility ; I cannot deny the propriety
of looking at them, but I think before you look at them, or before you think
of them, the first thing you have to do is to look at the Treaty ; and if the
Treaty does not afford room for doubt--a reasonable doubt I mean—if 3-011 can
construe the Treaty without calling in the assistance of anything else, then there
is no object in looking at the negotiations. I quite admit that you must construe
this Treaty, and I might have said that in the beginning of my remarks, that you
must construe this Treaty in the light of the general knowledge which the
Parties to it possessed, that is the every-day rule we are all familiar with. You
cannot construe a will without knowing what property the testator possessed,
what sort of property he was talking about, You cannot construe this
Treaty without knowing what sort of country it was talking about, what knowledge the people who made it possessed of that country; that is admissible as
matter not merely of common law, but of common-sense. You cannot talk about
a Treaty intelligently until you put yourself in the position of the men win
were making it if you want to find out its meaning*. But all that you can nd out
is, practically, that the negotiators knew nothing about it. This couutn
just as unknown as the North Pole, and when you talk, as I have heard
expressions intimating that one has a right to talk, of the knowledge o
negotiators about these mountains, and what they believed about
mountains, and so on, it is no exaggeration whatever to say—and I d<
mean it for an exaggeration—that "the negotiators knew no more abou toe
mountains of Alaska than about the mountains of the moon. All that
Vancouver knew about them Avas what you could see from a ship going ;
l
he coast or from a boat goint? up some"of the inlets. And, iu addition,
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Mr. kobin'sori. ' w h a t you could see in the foggiest climate 01
e ^ 8 3 8 3 you could see so little. I do not know; I
Sept 28,1900. J ^
^ ^
h& a c c u r a t e > b u t I t h i n k W
Islands—north and west of this coast—thei
the year ; and we all know to this hour tha
trip to Alaska, which is one of the most mag
always told, " Yes, it is a very magnificent t
YOU 'have no certainty of seeing anything,
reasons that meteorologists give us, and that

uati mere
from general recollec1 that in the Pribyloff
iut eleven clear days 1
pie
t ta
tin
the foj
ot ente

ESIDENT: Perhaps
climate to Lone
Mr. ROBINSON : Well, t may
in London ; I believe it is a clean
which is of some advan tage, bilt I m
we have to put ourselv es in hi s p l a c
all that he could pos siblv s *e wa
Then, we know by the eviden ce of
and everybody else, th it these maps
is to sav, the signs wllich re
That is all
If there was anyone who m s disi
represent with truth it w as Vi
y fror
" I have looked at this
sea, and all I can tell you is that
That is all he knew abc at it, a n d a l l
seems to me to be idle to talk about
Vancouver's maps repre sented. Vane
and known to represeiit, simr >ly wt
was that it was a sea of
ins. ^

all that he kn
and they ther
to say the mc

,bi

i like the foi»
It-water fog,

np at
; I look
ill you
e, and wh
lea of mou

irs kn
tVanc uver knew; I do ot mean ths
L they knew wha ,the extent >f hi

o take what
ere intended
represented
" I mean he
u, if that is
t important
e mountains*
esent. The
.personally

that we re
! to nr Treaty is just such a mountain
nk
3 likely to nd from this description. They did not
ïause they uld not have meant anything more. Then,
thi
if they meant that their intention in the Treaty is satisfied, they meant the
summit of the mountains ; that is to say, that different summits of the different
mountains along which you could run a line more or less regular, more or less
connected. But my learned friends say it must be a conti tous chain. To
begin with, I dispute altogether the proposition that a ch n of mountains
must^ be continuous. I should like to ask anybody if w had mountains
running from the coast of Labrador down to the At] itic coast, and
separated by the St. Lawrence, would anybody pretend to iv it was not a
chain of mountains, or a range of mountains, because t i St. Lawrence
intervened. It is a chain of mountains just
:ch whe dier it is intersected by rivers or by inlets. And it is a
of mo mtains just as
much. The truth is that the word " c h a i n ' does
Lply continuity,
e of a " chain
I have read, and you constantly hear in mi
d I find,
H posts." Well, a " c h a i n of posts" is not "continuous,
curiously enough, for it is a mere coincidence, that on p. 63 ot our
Case Mr. Pelly says : " It may be proper for me to also mention that the
Hudson's Bay Company have a chain of trading posts on the McKenzie Biver."
He meant by that just what we all mean by a chain. You constantly
hear, in military language, that there is a chain of sentinels posted round S
place,-and it is impossible to pass them. That does not mean that the sentinels
are touching each other or that they are connected with each other in any way
Ihe truth is that " chain," like any number of other words in our language,
is used m different senses depending upon what it is applied to, and the
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connection in which it is used. If you talk of a chain by which
you might drag a cart along, it is a continuous chain. If you talk
about a chain of mountains, or a chain of ' outposts, it is a totally
different thing. _ When you speak of a cordon of troops—which is a very
common expression—" cordon," I believe, in Prenoh means " r o p e " that just
means it would be continuous if the rope were used to drag a man alon°by; but it is not continuous when you talk about a cordon of troops*
and I do not know that you gain any great advance by discussing these
terms in that way. I have discussed them for this reason, that my learned
friends have remarked with great emphasis upon the expression " chain of
mountains," which is used in two or three places. Where is the requirement
of continuity, if they are right in saying that chain implies continuity,
when it was used by two or three of the negotiators at two or
ihree different times, but dropped before they came to the Treaty or
when they came to the Treaty. Why was it not imported into the
Treaty ? I intended to refer your Lordships to some extracts which I
have here as to the construction of Treaties. It is an article, in the first
place, by Mr. Wheaton, and in the next place from Mr. Taylor's work on
" International Law," and I am not in the least in the world referrin<* to it as
binding him, but it is a very late work, and I suppose an authentic work. I
have not found anything in it, at all events, that I have the least disposition to
dispute. He there says : " The rules governing the construction of Treaties
are the same as those applicable to the construction of other instruments,
public and private.
jj Public Treaties are to be interpreted like other laws
and contracts.'"
Then Chief Baron Eyrre says :—
I Courts of Law, when a Treaty is brought before them incidentally, must
say how it is to be understood betweeeu the parties to the action, and in doing
this they have but one rule by which to govern themselves. • They are to
construe the Treaty as they would construe any other instrument, public or
private ; they are to collect from t\\e nature of the subject, from the words
and the context, the true intent and meaning of the Contracting Parties,
whether they are A and B, or happen to be two independent States."
When, however, we come to construe Treaties in such a Tribunal
as the present, we do not apply all the same rules of admission of
evidence. I do not pretend to say to what extent we do not apply them,
hut we do not apply them fully ; but it is somewhat significant that
here are two nations differing, and they are two nations governed by
the same rules of evidence precisely, and therefore there is less hardship
in applying the same rules to them than there would be between two nations
where the rules of evidence were not the same ; I do not desire to press it
further than that. Well, we have heard a good deal about the intention of the
Parties and the word " intention." I do not think my learned friends in their
Argument really intended to construe the word " intention " in a different sense
from that in which I construe it, but they certainly have put it in much more
comprehensive and unqualified words. I do not think there are any plainer
words in which you can put the rule, though it is. in the form of an epigram,
than it was put by Lord Westbury, I think, on one occasion in which he said
the intention of a will" is not what the testator intended, but what his
words mean. Now, that is just the whole point ; it is of no consequence
to find out what the testator intended ; the question is, what the words which
he has used mean. There was, if I remember, a very typical case about the
construction of a will, in which a gentleman left a certain small sum of money
to every Roman Catholic in a city, and the result was it exhausted his estate,
and there was not half enough to fulfil the bequest. He intended to say every
Roman Catholic priest, and he had told fifty people that that was his intention
and he was going to do it, but it did not make any difference. They could not
put the word ' ' p r i e s t " in the will, and the result was, to use a very common
expression, there was not enourii to go round—you could not carry it
°"t. Therefore, I say, there is "little use in talking about what " c h a i n "
means or what ' " range " means. I do not think " range " means more than
" chain." For instance, - talking about a range of hiUs, it is a common
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ular coast was lit up by
of hills along a pi
• th
expre
i, as we all know.
. som
I remember at all events reading in history that when the invasion of
England was apprehended, the people were all stationed along the coast, .and
they were to light the bonfires on the numerous hills round the coast to give
warning when there were ships seen at sea which seemed to be of the character
of invading ships. Well, there would not be the least incongruity or error in
that the whole range of hills around the coast was lit up by bonfires. It
saying
Is,
liforni
id
would not be a c<
dh
lifte
Thev
ramre of' hills, they would zig-zag
would have level land between
hills. NOAV, 1 submit that all tl
have thought, was that there mm
answer the words in their Treaty
ula
about its being continuous, or about
vas not so enormously valuable
straight. Why should it be ? The <
ch per foot. They did not care
it was not worth so much per acre
ong as they could get a range of
about half a mile one way or anotl:
Id ee from one to the other thev
hills or a range of summits where the
ith
the other. And as to saying
were satisfied, and you could connect one
that it was to be continuous and it was tc De a barrier, what is the difference between mountains separated by a ri r and mountains separated by
an inlet?—iu neither case can they be con tuous. A great deal of weight
is attributed to the fact here that the moi tains run round the inlets. Of
course, they run round the inlets. The m intains, if I may so express it,
t cross the inlets, they must go
round the inlets, and to say that in a p ticular country the mountains
•e
are mountains. They cannot
run round the inlets, is simply to say that th
I think, very much further, but
get
nportance is to be attached
Im,
? al of
I
brs knew perfectly well
that the ne
obody knew whether
s anything 1
ular chain of hills or
5 ; but thev
•y they could find m
,nd regular to make
of boundary that wo
they did not require
anything more or intend anything more. I simply T
to the Tribunal-I
consider the position of these negotiators—they
T just as much as
anybody else in the world knew—they knew that
was a mountainous
country, and they say, " Veiv well, then, give us a c
of summits, and that
will do." It is absurd for anybody to say that by th
iin of summits they
must have meant a connected chain or range. " M<
it, are separated by valleys, at all events, practically a i
cte
cted
e general
ept
onnected
at whatever distance they may happen to be, and I see no «reat i ficulty in
running a line from one peak to another.
I understood my learned friends to have contended—but I wa
lutely certain whether I was right or not, and I am always open to
—that when these mountains in any place were found to be distant
10 miles, the mountains must be given up altogether.
The PBESIDENT : Or disappeared.
IIr. ROBINSON: Or disappeared. Now I submit that you cannot put
that construction upon it. In the first place the Treaty does not provide for
the absence of mountains at all. The Treaty simply provides for the mountains
being beyond a certain distance from the sea. The Treaty in point of fact
is framed and based upon the ësi'steh'ti
mtam chain, cm isays if this mountain chain which will t
n any particular place
found to be more that 10 marine leao*u
fr.
sea you must not
follow it there—you must at that point dr;
10 marine leagues from the sea fron
ie coast
or fr
—x am not now going back to that old point; you must draw a line
within 10 marine leagues connecting the mountain ranee. I thought that

"partout meant " i n every place," that where in any place the mountains are
than 10 marine leagues from the sea, then you must draw the line 10
marine leagues to connect the mountain chain, and that is plainly expressed in our Case—the British Case Appendix, p. HG. Now that
is of importance, if anything is of importance in these negotiations
because it was t h V final draft that Mr. Canning sent to Mr^Stratford
Canning, and Mr. Stratford Canning as you wiH^all recollect, negotiated
the Treaty and wrote to Mr. George Cannine, t h a t he had negotiated
it exactly in conformity with his instructions, so that we have some
little indication at all events of what Mr. George Canning meant, and you
find Mr. George Canning, suggesting these words in his draft—" Provided,
nevertheless, that if the summit of the aforesaid mountains shall turn out to be
in any part of their range at more than the distance of 10 marine leagues
from the Pacific, then that, for that space, the line of demarcation shall be a
line parallel to the coast and its windings at the said distance of 10 marine
leagues therefrom, so that the said line of demarcation shall never extend
farther than. 10 leagues from the coast."

n l 0 re

You cannot get anything clearer. That is what he meant, and that is
what Mr. Stratford Canning thought he had expressed, because he says :—
I have drawn this in exact conformity to your instructions.
While I am upon that, and speaking of the negotiations, I should not
like to omit, or to forget, the final letter of Mr. Stratford Canning, because
it is of great importance. Mr. Stratford Canning, in writing, after the
conclusion of the Treaty, to Mr. George Canning, says that something has
been said about some other Treaty, or Protocol, or some other secret Treaty.
But he says
The PRESIDENT : What page, Mi-. Robinson ?
Mr. ROBINSON: Page IU
Canning to Mr George Canning :—

-the

m

April,

1825—Mr.

Stratford

I You are aware, Sir, that the Articles of the Convention which I concluded depend for their force entirely on the general acceptation of' the terms
in wdiich they are expressed."
Now, there could not be a stronger intimation than is contained there
that you are not to construe this Treaty by the preceding negotiations or by
what either party may have meant in something they have said between
themselves, but you are to construe this Treaty by the words which it uses ;
and at least when we advance that, Ave advance a rule that cannot be otherwise than a rule in the law of any nation. Whatever may be the rules of
evidence, whatever evidence may be admissible, I venture to think that no
nation has any other rule that to construe a Treaty by the words in which
it is framed. There cannot be, because you would have no certainty in
governing, the transactions of business by agreements if agreements were
to depend on -what the parties had said or written at different times
previously; there would be no certainty in any business transactions; and
if there is a business transaction more than another^ or rather a transaction
which is more a transaction of business than another, it probably is a Treaty of
this kind. Then we have at all events that declaration of Mr. Stratford
Canning, and remember this because that also is of great importance,
M.r. Stratford- Canning had not been a party to the previous negotiations.
Whether he knew anything about them, or whether he had examined them
carefully, of course I have no means of knowing more than anybody else.
But Mr. Stratford Canning was sent there after the negotiations had been
broken off either twice or three times, and he was a new representative.
And he was sent there with a draft of a Treaty which Mr. George Canningsubmitted to him and told him was what he would agree to. And Mr. Stratford
Canning says he has concluded a Treaty in accordance with his instructions.
. . Now, is there any reason or justice or common sense m construing that
Treaty by what other negotiators had agreed to two years before, or one year
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before, or were wiUing to agree to_? It; is fo
so strongly desirous to submit to the Tnbuna
irlook
which the previous negotiations were of less *v
tiiem as
you like, and I have no hesitation in admittingr t h a t
>mething
in my favour in the year 1824, my learned fuends mi
favour in the year 1823, and I may find something ag
year 1822, because the negotiations went on from 1S2
But we have in the end practically dropped th
Mr. George Canning says, in effect, to Sir Charles Bag
alway
"You have tried several _ times, y
avs b(
always broken off upon something ; you
you have given it up. Now, I am gou
eaty Great Iîritaii i would he
with my instructions, telling him what sc
d with nothi igels e. He has
willing to agree to, and he goes there wil
•eed to, or t liled in agreeing
got nothing to do with what other peopl
to, or have succeeded in agreeing to. H
to make a new r lYoaty, and
I tell him what we will agree to."
And he speaks, at p. 11G, whicl I
boundary in about the clearest words a n
Canning goes there, concludes a Treaty, ar

cited, as Ir > the mountain
i could use. Mr Stratford
savs he h
included a
recollect tha it he •e all prior
nd to, and 1his 1
of
ich
ubrait that
Tribu d, desiring 1
ive at the
d be less infl^n" -ed by the
exact agreement which these parties made, i
ons were w iped out ; thev
negotiations. Practically, the previous neg
had been ineffectual, they had come to nothi
Sir Charles
t had been
unable to get the Russians to agree to anythi
hich he was wiili]ie to agree
to, or was authorized to agree to, and he pi
;aUysaid: " It is no use mv
trying." I suppose then Mr. George Canning
: " V e r y weU, if you cannot
succeed in doing anything, I will send anothe
resentative, ind, i urther, tell
him precisely what I am willing to agree to.''
a very short time—I forget the date of his ins
- p . 116, I read to your
Lordship just now.
The PRESIDENT : 28th December—two
Mr. ROBINSON : 28th December, and they made t
—within two months. He says : " I have sent another
will give him a draft of exactly the Treaty that we are
and in February—three months afterwards—he gets a h
sentative saying in effect : " I have concluded a Tr eaty e xac tly as you
authorized me. And remember that that Treaty is interided tc) m ean exactly
what it says." I should be wasting Avords if I were
onger upon
the only point that I desire to make upon the negotiati ons, tl
they cannot
be considered in any way or shape as controlling I his Ti eat y, and that
practically they cannot be considered as throwing any light on this Treaty,
for the various reasons that I have tried to advance.
Then, if the negotiations will not give us any ce«rtain liffl t, the next
question is, what does the Treaty mean ? I have spoke n of this Treaty with
the exception of Question 7, addressed to the Tribunal, As to what is the
meaning of Question 7 , 1 think I have incidentally been 1e d r a t 1er off my line.
I have said what I wanted to say about those" mount?a,ins. I d 3 not know
that I can give the Tribunal any assistance about th<e fourt l course. You
cannot get up to the 56th parallel by the Portland CIlannel , aiid curiously
enough they knew it if ihey had looked at the maps, bu t they san 1 you are to
go along Portland Channel, to the 56th parallel, ' i iim no q uite certain
what that means, nor am I quite certain, I may say n ow. wliat Question 7
means, and I should like just to say a word upon thai Qui stio i. It is in
a very few words : if it 'is not very clear, at all ever
"What, if any, are the mountains referred to as situated ]
which mountains, when within 10 marine leagues from tl
to form the eastern boundary? "
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What I have never been certain about is whether that is submitted as
à question of law or a question of fact, or both. Mr. Dawson and MaiorGeneral Cameron both strongly urged that there was no use sending a surveyor
until the Treaty had been construed. It would be sending surveyors on a wild
goose chase to find out a line until they knew what sort°of a line to look for,
and you must first construe the Treaty before you have a survey. Now I
never have been certain in my own mind—and I have no knowledge as to how
this Treaty came to be framed, or by whom—I have never been quite certain
when it says what, if any, are the mountains—whether it means, first, what
kind of mountains does the Treaty require—a continuous chain or a regular
chain, or what does it require ? And when the Tribunal has answered that
you may ascertain, possibly from the information eiven by the Commission,
possibly by resort to expert evidence which you are empowered to <ret, you
may ascertain whether it is there or not. But I have always doubted'whether
the intention of that was not to ask the Tribunal, what does the Treaty mean ?
Does it mean to ask you whether the mountains which the Treaty requires
are a continuous and regular chain, or whether they are a chain of summits
more or less connected, more or less regular ? I have been the less certain
because it says :—
"What, if any exist, are the mountains referred to as situated.parallel to.
the coast, which mountains, when within 10 marine leagues from the coast, are
declared to form the eastern boundary ? "
I do not know exactly what the meaning of these words is, "if any
exist." Does it add anything one way or another t
The PRESIDENT : Does not it rather seem to say that if the evidence
satisfies us that there are any, we are to indicate that. That is what I think
the words " if any exist " mean, but I am not sure ?
Mi*. ROBINSON : I think it. may mean that, my Lord.
The PRESIDENT : Because, you see, it is coupled with this power to send
experts if we want experts.
Mr. ROBINSON : Yes, it is. Then it would mean that your Lordships
are to determine whether there are any mountains. Well, now that wonld
bring it to a question of law. First, your Lordships are to say what sort of
mountains are required. Then look at the evidence furnished by the Commission to see whether you know they are there. Then if you do not know
whether they are there or not, you are to send experts to find out. That is
as far as I can get in the construction of those words. I never could quite
make out whether it was a question of law or a question of fact, or a mixed
question, as we say in the law, of both.
Now, with regard to that question I was speaking of. I do not see myself
that it makes any great difference what line you take from the head of Portland
Channel to the 56th degree ; you have to go to the mountains bordering the
coast. You have to get there by the most direct line, and you have to find
out what the mountains are bordering the coast, and that you can only find out
by reference to Article III, so that it is merely a repetition of the problem
that is before you in construing that Article. Before yoii can construe
Article III, you have to find out what sort of mountains are required, and tl
moment you have found that out, it s perfec tlv plain that the Treaty t
you to get to them, and you get to tl îin just as you get to 1> ortland Chan
by the most direct line. And the re I difficiilty seems to me to consist
the real problem seems to me] to be, not hoTv are you to get to them,
"what are the mountains that you are to wret to ? You are tc get "to the mount*
that border the coast. They say that their chain is the mountains that border
the coast. We say our chain, is the mountains that border the coast. WeU,
t0
my apprehension and in my submission it is almost useless to argue that the
mountains that border the coast were intended to be at any long distance from
the coast. You cannot by any course of argument get over.what was said in
the negotiations by the Russians and by Mr. George Canning. Th
lason
w
hy the Russians objected to the mountain "
lary was because they said it

m
Mr.'httoi

ne down to the
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ire afraid of that I In
Now, in face of thai, how can it be ar<.
I should have a chain a
farties was Unit
ast could not possibly com
long way from tin
that the"Russians cared for was that they were
to have a little strip on the continent, and I do
heard, so often about the lisière being a mere st
occasions tney
and justification for what th«
" We are asking for ver;
y strip on the c
want a narrow
t deal, :
are giving you

' . A n d aU
They were

'Jo
mly ask for this little ihi ng."

ige, I will not say of pec pie dickering, hut
is individuals do, it is ve ry much the same
peri
sort of thing.
And with reference now to w mt I should probably h ive forgotten, mv
learned friend, Mr, Watson, devo ed some time to an a rgument which I
thought at all events was not a vei f close argument, and i . was that it was
highly improbable that the Russiai s would ever have con
little'when they had so much to'gi- e. WeU, that does not 'affect one's mind
ven- much if'we find that the co itract is expressed in p lain words, or in
reasonable- plain words. It would not affect my mind to say then, " It is
perfectly absurd to think that Russh would have taken so lil tie when she was
giving so much." The fact is, she did take it. That arguu lent is now based
upon the claims which Russia had to large tracts of terriK iry. I wish your
Lordships would be good enough o refer to Mr. Middled>n's Memorandum
which he sen) to the Russian Gove nment when he was pro nesting against the
Ukase of 1821, in which he pra< tically pointed out tl at the Russians
had nothing—they had no settle
at they did not
own anything.
And if anything more is required, an 1 if anyone has
time to spare which is of no great" alue, let Mm read all 1 he negotiations in
the Behring Sea matter. Why, the - ery substance of our Bel ring Sea Case was
this: the Russians founded their naritime pretensions oi their territorial
rights : they said : - We discovered t lis continent, Ave own a g reat deal of it, we
have establishments here and there, nd having that vast trac t of territory, we
ought to have a great deal of marit me jurisdiction on the s 2a that washes it."
Great Britain and the United States together laughed them to scorn and said:
" You have nothing ; practically you have made no liscoveries here."
It is a very able Memorandum/ I have read it very c iref ally ; it is at
p. 59, American Case; Appendix. It was handed by Mr. Middleton to the
Russian Plenipotentiaries, and a cc oy was seul jay him to Mr. Adams when
Mr. Middleton was report-in" to Mr. Adams his various conferences and
WeU, that is the commo

Now, if you look at Mr. Middleton's ]
andum, it is prefaced by a
very undeniable maxim I hat I could never s
3 exact application of. At
all events, the only inference I derive from i
st, that lu; witoed to tell the
Russians nothing"but the truth, and nothing
-> be concealed from them,
...the least to hear it; and the
and that they, being great men. would not obi
pith of what he told them was that they were advancing a lot of claims that had
no real foundation. Well, I don't know that that would impress the Russians
very much, but at all events, he goes through the different discoveries, and he
says then :—.^
" It is proved by the ' pièces * produced in this discussion that the claims of
Spam extended to the other side of Prince WilUam Sound situated in the Cist
degree of north latitude ; and that the Court of Russia, havino- had information
of the extent of these limits, has declared that she had no intention of opposing
i t ; that she had even added expressions of regret that her repeated orders
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to prevent the violation of the territory of Si
by Russian subjeci shoulc
have been disobeyed.
" I t is then demonstrated. that Russia, in the year 1790, was far from
forming any territorial claim for herself upon the continent of North
America on this side of the 61st degree of north latitude."
Well, then it says that the Russians never claimed sovereignty. A little
below—I hardly know whether it is necessary to call your attention to this
—he says :—
I The Emperor Paul granted to the Russian-American Company certain
exclusive privileges of commerce on these coasts as far as the 55th degree of
north latitude, exclusive, it must be believed, in respect to other Russian subjects
simply, for Russia had never claimed sovereignty of the part of this coast
situated on this side of the 60th degree."
And \ ) on.
he says :—

And further on, speaking of Captain Vancouver's discoveriei

"From these facts, incontestably proved by historical documents, an
irresistible conclusion follows, which agrees with the declaration of Russia in
1790, and it ought to appear definitive that she had no right to claim, either
under the title of discovery or of possession on the continent east or south of
Behring's Strait, about the 60th degree of north latitude."
You could not have anything more distinct than that, and it is no use
talking about what great possessions Russia had at that time, when we compare
it with Mr. Middleton's Memorandum. Mr. Middleton, by the way—and it is
worth pointing out—had the most absolute authority to speak for the United
States. At p. 4§ of our Case Appendix, you will find Mr. Middleton's
instructions. He had the most ample powers to represent the United States
in the negotiations, and to express their views ; and practically the result of
their views was that Russia's claims on that coast were all nonsense; that they
were not founded on anything. There is no doubt that we adopted that view
at the time that we were talking about the Behring Sea, because what we said
was that their maritime pretensions, practically founded on territorial possessions, had no foundation at all. She had not got any territorial possessions,
according to Mr. Middleton, and the argument of my learned friend
Mr. Watson that Russia had so much to give it was quite impossible to imagine
she would have taken so little cannot be reconciled wdth Mr. Middleton's
Memorandum. According to our views and the views of the United States,
she did not own anything, and, therefore, she could not give anything ; so we
pass from that.
I have here a Memorandum—I do not know that it is of much value—.
as to the impossibility of introducing words.into a Treaty on a foundation
of extrinsic evidence. The object of extrinsic evidence is not to see what
woids ought to have been there, or what words it would have been better
to put there, because there are several cases in which Courts have said in
substance: " W e have not the slightest doubt in the world that if the person
who made this agreement had to make it over again, he would have put
these words in," but the difficulty has been that he did not put them in, and
therefore could not put them in ; "they could not make the agreement for him.
I think this is the same treatise to which I have already referred :—
"Reference should be made to the important distinction between
- construction,' the process through which the general sense of the Treaty is
derived from the application of the rules of logic to what appears upon its
face, and i interpretation ' the process through which the meaning of particular
terms is explained by reference to local circumstances and ideas the framers
had in mind at the time—only to that extent can matters outside the Treaty be
employed to explain its meaning. No court or other expounder can supply
a casus omissus in a treaty any more than in a law."
This plainly shows that if " r a n g e " or " c h a i n " or anything else ought
to have been in the Treaty, no Tribunal can put it there now unless you are to
make a new Treaty.
3 Q
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Sir. TURNER : I did not catch the TreatiseMr. ROBINSON: That was Mr. Taylor's

Treatise on Inte:

Law," 395.
Mr. TURNER : Mr, Taylor's Treatise.
Mr. ROBINSON : Mr. Taylor, your B mour, .395, and, of course, there is
the old rule that the Treaty must be taken as a whole ; we all admit that you
cannot reject anything ; you must try to give a construction, if possible^ to
everything you find in the Treaty.
I desire to say a few words with refei p e e to Articles I I and I I I in our
present Treaty—I mean the Convention ur 1er which this Tribunal is sitting—
on the admission of evidence. That Treat} is found in our British Case, in the
first pages of our Appendix, and in several other places. Article I I s a y | W j
" It shall be the duty of each Party, throi g h i t s Ag ent or Counsel, within
two mbhfchs from the expiration of the time limited fc>r the delivery of the
h men ber of toe said
Counter-tiâse on both sides, to deliver in dupli
tribunal and to the Agent of the other Party a written or *pn nted Argument
showing the points and referring to the evidei
vhich 1lis Governmentrelies, and either Party mav also support the s; une before the T dbunal by oral
her elucidation
argument of Counsel. The"Tribunal may. If tin y shall de
with regard to any point necessary, require "from eit her &irty a written,
printed, or oral statement or argument upon the point but i l such case the
other Party shall have the right to reply there!
I take it that that i s just tl
do not think there is anytt ling ment
competent to the I arties, 1 >ecause it
because we do find these th nigs ni n
often framed by peo pie who are no; la
lawyer would read into it if thev ^
means nothing ; bu t I attr ibu'te im
Article I I I :—
" The Tribunal shall als«
Governments or their respeel
the conclusion of said Treat
and effective understanding
several territorial jurisdictioi
Treaties."

id of

id bi

the litoits of their
provisions of said.

No
irticle VII, I have had
_ eat deal of difficulty in coming to
any conclusion ;as to how much thaA adds to the common law, and I am
not at all certc
"at it adds an;«/thing more than my learned friends
say, that the d
ween " m a y " and "shall."
One says the
Tribunal may not take hit
sidi tion and the other says it shall. But
surely this is a rule of procedure, and it cannot be intended that the Tribunal
shall take into consideration airythin g except in so far as the same tends
to show the original and effective understanding, unless thev think that
it does tend to show it.
It would be absurd to say that this Tribunal
was intended to be compelled to take anything into consideration which
they thought did not tend to show that understanding at all. They are.
bound to take it into consideration supposing it tends, in their opinion,
to show the original and effective understanding ; but if I offered something
which, in the opinion of the Tribunal, had no earthly tendency to show
the original understanding, surely the Tribunal are not bound to consider
it. Somebody must determine whether it does or does not tend to show
that, and you cannot suggest anyone to settle that except the Tribunal that,
we are speaking to. Therefore,- I take it that that is not a bit more
imperative than the other, or, in other words, the Tribunal are to take
into consideration aU the evidence which they think may assist them.

m
Now, I doubt whether that adds anything to the common law or not
because if we are right in our construction, you' always take into consideration
ia the construction of every agreement anything that tends to show the
ejfeetive under-standing of the parties, providing the agreement has some
element of doubt in it. I quite agree in the rule of law which we have
Jœaat-d here more than once. It was said not to be a rule of law, but the
daefeum of an eminent Judge, who said : " TeU me what the p&jtiea fyave
$Qjfte under a contract, and I will tell you what it means." That is a|U
right if there is any doubt—any reasonable doubt—about wh&t the contract
means, but I think no maxim has been run into the ground more than th&t
has- It has been imagined by people who desired" to taJ^e advantage of
it for their own benefit that you could always give such evidence, b u t t k ^ t
was corrected in a case in 1900, if it needed any correction. I have before
me in the House of Lords Appeal Cases for 1900, at p. 264, a case in
which the parties having acted upon a particular view of a contract for
a period of ten years, which said they were only to pay a particular
price, had for ten years been paying a less price, and the other side had been
accepting it, and then there came a suit on the contract, and the other side
said: "Why, that is what we both understood by this contract, and you
cannot claim anything else." But the Court said it would not make a bit
of difference if it had been acted upon for fifty years ; if the contract plainly
said a different thing, the party who is entitled to claim under it can claim
under it at any time, as it plainly means. For instance, to put a very simple
case, if a lease provides for 100 dollars of rent, and for twenty years the man
had paid only 80 dollars, the lessor can say at any moment, " Give rac the
100 dollars." It might not be possible to get the back rent except for
six years, but at any moment he could revert to the contract and claim his
own, and it would not be of the smallest use to say that both parties had
had the same understanding of the contract. There have been leases in
which there were contracts for the cultivation of land in a particular
manner, and one party has said : | You are not cultivating- this land as
the lease calls for ; it is not the kind of cultivation you are bound to make."
The lessee said : " I have lived here for five years alongside of you ; I have
assays cultivated it in that manner, and you have not objected to it, and it is not
very plain what sort of cultivation the lease means." There the Courts have said
that is the best possible proof of what this means ; what this man has done,
a^dwhat you have accepted as a performance is what you mean; but that is
when there is no doubt as to what is meant. There, have been cases also, I
beheve, where on the wdiole lease it was not quite clear when the rent
W;as to be paid, say, on the 1st January or the 1st February, and you could not
tell exactly which, but the parties had always paid it and taken it on the
1st February.. There the Court would say at once, " That is what you both
meant." But if the lease, had stated in,plain words it was the 1st January it
would not make toe slightest difference if it had been paid on the 1st February
for a lifetime. That is the whole effect and bearing of the understanding of
the parties.

Mr. AYLESWORTH: In stating the rule in the first place Lord
ChanceUor Sir Edward Sugden stated it as a rule applicable merely to the
construction of ambiguities.
Mr. ROBINSON : Yes, I think he did ; but, as your Lordship knows,
people have tried to apply it to everything. It cannot change a contract—
that_ is the whole story; It may explain a contract where it is ambiguous,
but it cannot do more.
Then the only matter on which I had thought of saying anything about
the negotiations was on that one question, which has been made to a very
iarge extent reaUy the foundation of the whole Argument on the other side.
It is said in that Argument that this Treaty had for its primary object* and
that what the Russians desired to get was, a continuous unbroken barrier of
land. And that what Russia stipulated for and intended to get was an
unbroken lisière of land shutting out Great Britain from the sea. I have
awre than once taken pains to collect every sentence which bears upon that
3
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q u e s tion, because it really is, as your Lordship will see, to a large extent the
foundation of the United States' Case. I will not say their^whole Case, but
practically their Argument as to going round the inlets is founded upon
it. Perhaps that is a more correct way of expressing it. Now, I have read
all those extracts. I will read them to your Lordships generally. I am not
cvoinginto these different negotiations in detail,-but my inference from them
-is that what they desired was this, and nothing more than this: they
desired to prevent the establishments of Great Britain from coming too close
to their establishments, because it is perfectly obvious that this_ would
interfere with their trade. They could not afford to have an establishment
on an island, and to have Great Britain with an establishment on the opposite
mainland close to it. It is just like having a shop on the other side of the
street. They could not afford that.
Now, I venture to submit that you will find in all the negotiations no
stipulation for anything more than that. Let me see if that is so. On
the 3rd November, before the lisière had^ taken shape, M. de Poletica,
reporting to Count Nesselrode his conversation with Count de Lambert, who
represented the Russian-American Company, says :—
" In fixing the longitude, Count de Lambert had inainly in view the
establishment of a barrier at which would be stopped, once for all, to the
north as to the west of the coast aUotted to our American Company, the
encroachments of the English agents of the amalgamated Hudson Bay and
North-West English Company, whom a more intimate acquaintance with the
country traversed by the Mackenzie River might easily bring in the course of
time into the neighbourhood of our estabUshments."
The reason there is", we do not want them coming near our establishments.
1 do not think that that has direct appUcation, because it does not specify the
lisière at all, that was up north where there was no lisière, and where they do not
come to the coast. But it shows what they were thinking of. Now, you must
remember that what we give them is 35 miles of a strip, and we may have no
establishments on that 35 miles. Our nearest estabUshment must be at all times
35 miles from theirs, and surely that gives them protection enough. The fact
that they desired nothing -more than that is shown by their giving us
the rivers. What was the use of giving us the rivers, and access to the sea by
the rivers freely, if they intended" to shut us out by the inlets ? Or, rather,
what was the use of shutting us out of the inlfts, if they gave us full
access by the rivers ? If we could form an estabUshment up the rivers, and
were to liave free access throughout the rivers, what object did they gain?
Again, it is said that without the lisière on the continental coast starting
from the Portland Channel, the Russian establishments on the., islands in the
vicinity would have no support, and thev would be at the mercy of establishments which Great Britain might form upon the mainland. Now, that to
my mind is most expressive—" the Russian establishments on the islands in
the vicinity." What does " i n the vicinity" there mean? If you have air
establishment on the mainland, our establishments are on the islands in the
vicinity.

[Adjourned till to-morrow at 11 A.M.]
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T W E L F T H VAX.—Tuesday,

September 29, 1903.

All the Members of the Tribunal were present.

Mr. ROBINSON : I wish to recur for a moment to these Articles VII Mr. Bobim
and VII and I taken together, to which we attach a great deal of importance,
and which it is possible—in fact, I think more than possible—that I have not Sept* 29 > 1
explained as fully as I desired to do in argument. Taking VII by itself first,
I submit, on consideration, that it is very difficult indeed to sustain the only
contention that I am aware of put forward by the United* States. That
contention I referred to—I think it is at p. 94 of their Argument—and
therefore you wiU see exactly what it is, and, as I understand their contention,
it is that this Article VII applies below 54 degrees 40 minutes, and only below
54 degrees 40 minutes, so far as the reciprocal stipulation is concerned by
which England gives to Russia certain privileges. I have not forgotten the
suggestion of the learned President, but, owing to circumstances they are
aware of, I have not had the opportunity of discussing that with the SolicitorGeneral, and if you will allow me I hope to do that and ask that he will present
any view that we may jointly agree upon.
Now, take Article V I I alone ; it is not the contention, of course, of the
United States that these two. provisions—I mean the reciprocal provisions,
giving the privileges by both—it is not their contention, of course, that both of
these stipulations apply to the lisière. If it does, I do not care where else it
applies. That is all we care for. Their contention is, and must be, that by
extending it to the 54 degrees 40 minutes they get this advantage. They say,
"Oh, that Article is explained in this way: the privilege which Russia gives
to England applies to the lisière above 54 degrees 40 minutes, but the privilege
which England gives to Russia applies below 54 degrees 40 minutes," where
they say it has a proper application. She says England may very properly
have given certain privileges to Russia.
Now, in the first place, I submit that the reciprocal privilege is a very
natural privilege, and a very probable privilege, in our view at all events, to
have been assented to with regard .to the lisière. The parties had the map
before them, which showed that the lisière involved various inlets, which ran
back many miles from the ocean. It is said to be 70 miles, and I suppose they
knew it ran back very far. Now, if it was understood between them that the
line was to be drawn as we have contended for from the ocean, 10 marine
leagues from the ocean, it was the most natural thing in the world. They were
negotiating over this, privilege referred to in Article VII for a long^ time, ydix
will see by the negotiations, and it was a very natural thing for Russia to have
said, " Well, there are certain inlets and some of them may run through toe
lisière and beyond it into our territory. If you want us to give you the privilege of trading and fishing without restriction in our part, give us the same .
privilege in your part ; and there is no difficulty in accounting for it if that
was the view.
Now, let us see if it is possible to apply that with any probability
or reason below 54 degrees 40 minutes.
In the first place below
54 degrees 40 minutes Russia had already got the right from the United
States for ten years, and it seems almost incredible that she should have
troubled also about getting it from Great Britain or thought of getting it from
Great Britain ; she had secured it down there by her Treaty with the United
States for ten years. The only possible advantage she got by getting it from
England—advantages I may say because you may suggest two, you may
suggest it was intended to last a year longer with England, but I have said
«is to that I do not believe the United States would have tolerated it for a
moment after the privilege under their Treaty ceased,
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t t was known that this territory below 54. degrees 40 minutes was in dispute
between Great Britain and the United States, and it is just possible Russia may
have thought, " Great Britain may get some territory there, and we had better
secure this privilege in advance in case that should happen.
Now can
anybody conceive that those are reasonable probabilities to have entered into the
minds of those Contracting Parties ? I venture to submit that they are not.
Then with regard to Article I, suggestions were made to me, and I have
looked at that Article again for the purpose of meeting them as far as I
can. You know what Article-1 says ? It says :—
" I t is agreed that the respective subjects of the High Contracting Parties
shall not be troubled or molested in any part of the ocean, commonly called
the Pacific Ocean, either in navigating the same, m fishing therein, or in
landing at such parts of the coast as shall not have been already occupied, in
order to trade with the natives, under the restrictions and conditions specified
in the following Articles/'
In the first place, would it have occurred to ! anybody that a privilege
given to be exercised in any part of the Pacific Ocean, that is to say,
to navigate and fish in any part of the Pacific Ocean, and to land upon the
coast atomoccupied places, was ever intended to apply to anything but the
Pacific Ocean, that it ever could have been intended to give a privilege
extending into the territorial waters of the Power which owned the coast ? I
do not think any law-yer, or any ordinary person, would think that for a
moment. I do not believe it would have suggested itself. The trade in
the Pacific Ocean means the Pacific Ocean, and to land at unoccupied places
on the coast means to land at unoccupied places on the coast of the Pacific
Ocean.
Then, if that was its natural. meaning, is there anything in the other
Articles to affect it ? The second is :—
" In order to prevent the right of navigating and fishing, exercised upon
the ocean by the subjects of the High Contracting Parties, from becoming the
pretext for an illicit.commerce, it is.agreed that the subjects of His Britannic
Majesty shall not land at any place where there may be a Russian establishment without the.permission of the Governor or Commandant; and, on the
other hand, that Russian subjects shall not land, without permission, at any
British estabUshment on the North-West Coast."
Does that not clearly apply, and is it .not clearly confined, to
the coast where they have the privilege of navigating and fishing,
and how does that affect the application of the first Article^in any way at
all ? The first one says you may land at unoccupied places ; and they say
in the second, in effect, we know that both sides have establishments "here,
we know that the practice has been to pursue this illicit traffic in spirits and
firearms and so forth, and we do not want that to be carried on. Therefore,
let us keep clear of each other's establishments. I am not able to say how that
affects the thing. Then we have Articles I I I and IV, which are not of
importance on this question. We have Article Y, -which I have spoken
of, and which is perfectly superfluous in this Treaty.
Then we have
Article VI, and then Ave come to Article VII. Now, Article VII says that it
is understood that for a space of ten years, and so on—I need not read that all
again :—.
" , •. . The vessels of the two Powers, or those belonging to their respec
tive subjects, shall mutually be at liberty to frequent, without anv hindrance,
whatever all the inland seas, the gulfs, havens, and creeks oil the coast
mentioned in Article III, for the purpose of fishing and of trading with the
natives, under the restrictions and conditions specified in the following
Articles.
T ^ 0 W ' C a n a n y b o d 3 ' s a y t h a t that is a restriction on Article I, because
1 shaR revert to these words particularly in that Article—" under the
restrictions and conditions specified in the following Articles." Can anybody
contend tfiat that .is a restriction on the privilege given bv Article U B
could only be so if Article I went up through all the territorial waters,"

through all the territorial waters, which, I venture to think, in the absence Mr. Bobinsou.
of Article VII, Russia would most peremptorily have objected to ; hut
the best proof that iï was not intended as a restriction is Mr. Middleton's Sept. 29, 1903.
own statement in writing. In reporting all his negotiations and the result
of them to Mr. Adams, he spoke of this as an extension of the general
privilege embraced by the preceding Articles. I am bound to say that I do not
think Mr. Middleton explains very clearly exactly what additional privileges he
got, but he did get to my apprehension very clear additional privileges ; he got
these additional privileges, if we are right in our. construction of the word
"ocean,"—all the right he would have had in the inlets would have been
first the right of innocent passage ; and then as Mr. Middleton asserts, and as I.
rather think-—I speak subject to correction—is a tolerably well settled
principle of international law, that on unoccupied coasts all nations have a
right of going. They would have had the right of innocent passage, they would*
have had the right of trading in these inlets so long as they were absolutely
unoccupied, but they would have been liable to have been put an end to by the
formation of Russian establishments or the existence of Russians there ; and as we
know in the circumstances of this case, the Russian-American Company
would have been very soon there, and they would have prevented it. Now,
that is all I desire to repeat on those two Articles.
I have forgotten to speak—it has been spoken of often enough, but I have
made a memorandum as to the evolution of the term " ocean," and it is so
short that, though made for my own information, I thought I would call the
attention of the Tribunal to it. Now, this line—-I mean the alternative line—
is to be adopted when the mountains are found at a distance of 10 marine
leagues from the ocean. First, it says, " from the sea towards the interior, at
whatever distance the aforesaid mountains may be " : that is at p. 87 of the
British Appendix to their Case. Next it says that it is to be done when it
is "10 marine leagues from the Pacifick'8; that is at p. 116. The next •
is that it is to be adopted when it is that distance " from the Pacifick Sea" ;.
that is p. 122. The next is (p. 128) when the mountains are at that distance
" from the sea,:' leaving out Pacific. Then it ends in the Treaty by saj'ing i t .
is to be adopted when they are that distance from the ocean.
There are two inferences you may draw from that, I.think. Most writers
that I have seen draw the conclusion that each one of those terms was
changed deliberately and intentionally. Well, that may be. There is one
thing perfectly certain, that when they were changed if either side had
believed or if the Russians had believed that there was any material change
they would have objected to it ; but it may be suggested also that the Parties
knew from the beginning that they meant the ocean, and did not care really
whether they called it the Pacific, the Pacific Sea, or anything else not
differing from what we call the ocean.
Now then, with regard to the definition " ocean," my learned friends have
insisted at different times that if we are going to define the term | ocean " that
generally includes the outside edge of the islands. I admit that, I think in
common language if there is nothing to qualify it that that would be so, but in
this case there was an archipelago of islands, and it would be unfair on our
part to attempt to include it here, as my learned friend Mr. Watson has
expressly stated at p. 350, and as is an unquestionable fact. He says :—
I Owing, then, to the contiguity of the islands to the mainland, Russia not
only had, by reason of her ownership of these islands—and the Tribunal will
remember that while Sir Charles Bagot at one time desired to possess part of;
these islands "—
I recollect the sentence very well.

That is a long time back—

"As well as Mr. George Canning did, it never was a serious question by I
Great Britain that they were entitled to have them. That claim-was given up ;
and, therefore, as Russia was admitted to be the owner of this Alaskan group,
it was absolutely necessary for Russia, in order to maintain her ownership
there with credit* and with profit to herself, that she should not only own the
elands, but that she should own the adjacent shore, and that she should
control whoever it was that was located on the adjacent shore in any way near i
to these islands."

Mr. Bobii
Sept. 29,

We all know that that is no admission—I mean it is an unquestionable
fact. The whole basis of this Treaty, upon which it proceeded, w as that Russia
owned these islands, and she was intended to own them and therefore I
think we have to adapt our definition of terms to that acknowledged and
admitted fact on both sides.
The only other thins I wanted to note was that with regard to 54 degrees
40 minutes. I omitted to say that perhaps the strongest proof that it was notintended to adopt that as the line is the fact that that Une is a purely imaginary
one ; it is a line across the high seas. I have looked at the map ; there is no
land 25 miles to the westward, and there is no land within 60 miles in
the other direction from the starting point. It is of no earthly importance.
No nation could protect or preserve that line.
Then I find that Russia—when she explains what she owns in
the Hudson's Bay lease, says her boundary is 54 degrees 40 minutes, or
thereabouts. That shows that she never thought it was intended to he
54 decrees 40 minutes accurately. I think, further, that my learned friend, Mr.
Watson, was compeUed practically to give up that point when he said it
really does not make any difference ; you have to get to 54 degrees 40 minutes
when you start, and yet on the other side you are not a bit better off with
regard to the claim as to the Portland Channel, it still must go to the right
Portland Channel. If it does, it makes no difference to either party ; "so
much, then, for that.
I return to what I was speaking of with regard to the question of barrier.
The Tribunal knows exactly the construction we have always put upon it. The
only thing they sought, the only thing they required, the only thing they
intended to stipulate"for, was simply that our establishments should not come
too close to theirs.
Anyone can understand that it would never do for them, if they had an
establishment for trading on the island, to let us have an establishment on the
mainland opposite, because the Indians coming down might stop to trade with
us instead of going on to trade with them, and we might intercept them all,
and I think the passage I have called attention to—where the term " vicinity " is
used—shows this. Sir Charles Bagot in another place said that he had offered
them the possession of all thetislands and the waters in their vicinity, and that
I understand to be waters in the vicinity of the chain of islands. Then
they say, in the letter to Admiral Mordvinof (United States' Case, Appendix,
p. 166):—
I Only one expedient presents itself, to establish, at some distance from the
coast, a frontier line, which shall not be infringed by our establishments and
trappers, as also by the hunters of the Hudson's Bay Company." Both sides,
he adds, equally recognize the necessity of this measure.
Now what was that measure, if it was not just what I say ? And he
" T h e width of the coast line necessary for the safe existence and consolidation of our Colonies . . . still form subjects of negotiation," and "the
extent of the country between the coast and this frontier must correspond with
the condition to what these establishments will, in all probability, in time
attain, and by their means of own defence."
Now, the United States say that this plainly shows the purpose of the
Russians to have been to create for their own protection a land barrier along
the entire front of the continent. I submit that it is susceptible of no such
interpretation at all, and for two simple reasons. What is the object of saying
this lisière should not be broken by inlets when it is broken by rivers. They
did not profess to keep the lisière unbroken, so that we could not pet to the sea
through it. On the contrary, Russia has expressly given us the right to get to
the sea by the livers, and in three or four sentences your Lordships know she
almost thrust it upon us. Remember, they said, we are always offering you this.
W e d o n o t w a n t t0 kee
.
P you away from the sea. You shall have the free
navigation of all these rivers. Then you must remember, also—and I
shall be glad to give the Tribunal that case—that a river is an arm of
the sea. We have the authority of Mr. Justice Story for that in a Massachusetts case which I have somewhere, ancj I will give it before I stop. It 8

4/73
naturally an arm of the sea—why should hot it be ? It is water up which Mr. Bobinsôn.
the sea flows possibly for 100 miles, and in that sense, as Mr. Justice Story
gays, a river is an arm of the sea • just as anything else. Well, if they give us Sept. 29,19.03,
all the rivers, and say they have no objection to the lisière being broken by the
rivers, which are arms of the sea, on what solid ground can they found any
objection to its being broken by inlets ?
There are two other paragraphs as to the barrier which it is said they
required, in which they say that if they are deprived of a strip of land from
Portland Channel to the 60th degree of north latitude, they—that is to say, the
Russian-American Company—" would be left without any means of supporting
the establishments, which would thereby be left without any support, and
could not have any strength or solidity" (British Case, Appendix, p. 70),
and that no settlements of this nature would be grounded upon the principle
of mutual convenience.
Then again they say that " a n y establishments formed on such islands"—
vre all know what " establishments" mean : they are trading posts—" would be
left unsupported," and " at the mercy of those establishments which foreigners
might form on the mainland." (British Case Appendix, p. 72.)
And then we have also that paragraph which I read yesterday, speaking
of their establishment on an island requiring their control of the adjoiningmainland.
When it is said they must possess not only a strip of the continent, but
a lisière, Avhich will prevent the Hudson's Bay Company coming to their
vicinity, I suppose that means the vicinity of that part of the strip which
is nearest to them.
Now, in offering a strip which will prevent our bringing any establishment
of our own within 35 miles of theirs, what more can they possibly want in
reason ? I do not know that country well, but I believe some of us know it
very well, and I should think that 35 miles in that, country is very nearly as
good as. 100 miles in any other country when we consider its character ; but
to say that their establishments are in any danger because they have an.
establishment 35 miles off I venture to submit is not what they intended to
say, and not what they reasonably could have said, or what they really
required.
And, again, I say if they did require it—if my learned friends are right,
and they have extended this Argument over many pages in their various
documents—if they are right in saying that that was the one thing
that they were insisting on from beginning to end, the inference is irresistible that they did not get it, because there is not a word about it in the
Treaty. You all know that by the ordinary construction of documents, you.
cannot infer what a person gets in an agreement by proving what he wanted ;
it is the last thing which we can infer if his want has been plainly
expressed and strongly insisted upon.
The very fact, then, that it is not
expressed in the Treaty is the very strongest proof, if not irresistible proof,
that he did not get it.
There is authority for that, I think, in a passage which I have, that is.
very plainly expressed. It says that :—
j When two meanings are admissible, that is to be preferred which is
least to the advantage of the party for whose benefit the clause is inserted, the
presumption being that he who secures a special privilege will see that it is
expressed as fully as it was intended."
That is Section 388 of Mr. Taylor's work. It is simply enunciating, as
I understand it, a common principle of law.
So far as I remember at this moment, that exhausts the subjects which I,
desire to discuss in connection with the meaning of the Treaty.
Now I come to the question which is left. If the meaning of the Treaty is
in our favour, as we have contended for, have we by anything we have done,
omitted, or neglected, lost the right to insist before any Tribunal on having it
carried out as we contend for ? The only distinction in this question that I can.
think of is, first, what did we do, and next, what did we omit. Now, they say— j
and I do not think there is anything they insist on so strongly as these maps—j.
tkey say that numerous maps have been published, and we have permitted.
3
[1060]
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them to be so published, and" we have never told the United -States we do not
-—
agree with them, or admit the boundary that these maps represent ; and that-we
Sept. ,29. .1903. ^
^
p r a c t i c a l l y admitted the understanding of the Treaty which these
maps show.
.
Well, first, I should like to know, andT should like to hnd in some work on
international law, and I recommend to any gentleman who proposes to publish
such a book to treat it in his next edition : What obligation is there upon
nations to supervise all the cartographers of the country, and see that they do
not present anything erroneously. Speaking for myself, I do not understand
what obligation there is upon the House of Commons, or upon any other legislative bod}-, to admit the truth or accuracy of everything they order to be
published." ' There is- an investigation before the House of Commons, and for the
purpose of understanding that investigation, which has nothing to do with the
boundary, a map is produced before them, and they say, in order that people
may all understand this question, let us have the map published, so that all the
members may see it, or anybody else who is interested in i the question. Can
anybody contend seriously that that amounts to an admission by the nation
that everything in that map is correct ?
Now, let me read the expressions which I find with regard to these maps
in various places in the United States' documents. They say that the publication of these maps is an announcement by Great Britain of a like interpretation
by her maps, as is shown by theirs ; that the publication of these maps is an
admission on our part of the accuracy—or an announcement, rather, which
is more than an admission a good deal—of a similar understanding to
theirs. Then, they say that other countries—England, the United States,
France, Germany, and Spain—published similar maps ; and this they say proves
the general understanding of the enlightened world as to the sovereignty
established by the Treaty of 1825 over all waters and coasts now in dispute;
and they say further on—I can give the references to all these documents
if the Tribunal desires it—this is in the United States' Case, p. 85. They
say:—
" But the universal method followed by cartographers in drawing the
boundary line at 10 marine leagues from the shore of the mainland, shows
that it was their opinion that no dominant range existed between that line and
the sea. This belief, which was necessarily based upon very meagre data,
has been fully confirmed by recent investigations."

.-™t_

Could there be anything more baseless than talking about the opinions of
cartographers, or than describing these maps as showing the opinion of the
enlightened and civilized world ? I do not want to dissociate myself altogether
from the enlightened and civilized world. I prefer to think myself a member of
it, however humble, but I confess that up to three months before we came here
I had no knowledge of any map of Alaska ; and when a map is put into my
hands here, and I am told that is the Russian map of 1826, and that it shows
exactly what was claimed at that time, I can only say they might as well have
put into my hands a page of the Hebrew grammar. I do not understand a
word of it ; and I am sorry to confess that if they put a German map into my
hand, or a Spanish map into my hand, I should not have been much better
informed. If there is to be produced a map published by a foreign country
it will be necessary to send for an interpreter to see that everything is
accurately described if we are to admit its accuracy, and yet they attribute to
these maps what I have said.
Well, now, do not let us use any exaggerated language. Let us see what
these maps are. They are simply an imaginary representation of an utterly
unknown country. They are nothing more, they are nothing less. We have
heard of portrait painters who have made portraits of people whom they have
never seen, from busts and from the description of friends and from various
other things, but these maps are not only a representation of what the
cartographers never saw but of what nobody else ever saw or could tell them
a c h i n g about. My own conviction is that cartographers, under such
circumstances, never ask or enquire, but invent, and if you want to know
the value of these maps you will find it in chapter 12 of a book I have
before me.
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The PRESIDENT T What is the name of it?
Mr. ROBINSON: Dr.
•avers Twiss' " O r
ipler 12, you will see so e.remarks about th
Uigation of boundary q is.tions. He says, i

Hfc Robin sc
s tion." At p. 228,
tees of maps in the
to' be regretted that

The PRESIDENT : Will you read it if you have it there ?
Mr. ROBINSON : It is on p. 228.
his preface :—

I have marked it.

He speaks of it in

" Maps, however, are but pictorial representations of supposed territorial
limits, the evidence of which must be sought for elsewhere. There may be
cases, it is true, where maps may be evidence ; when, for instance, it has been
specially provided that a particular map, such as ' Melish's Map of North
America ' shall be the basis of a Convention."
That we all understand.
I But it is to be regretted that maps of unsurveyed districts should ever
have been introduced into diplomatic discussions, where limits conformable to
convenient physical outlines, such as headlands or water courses, are really
sought for, and are understood to be the subject of negotiation. The pictorial
features of the country which, in such cases, have been frequently assumed as
the basis of the negotiation, have not unusually caused greater embarrassment
to both parties in the subsequent attempt to reconcile them with the natural
ieatures, than the original question in dispute, to which they were supposed to
have furnished a solution."
Then he speaks of "Nouvelle France" having been applied by cartographers generally to a certain district. But there is also cited in the preface
what I take to be accurate, and what to me is a most amusing instance of
the fallacy of these things—that in the Oregon dispute, which we all know
about, Mr. Buchanan, the then Bresident of the United States, writing on
their side of the question to Mr. Pakenham, the British Minister, said very
much what we are told here :—
I Even British geographers have not doubted our title to the territory in
dispute. There is a large and splendid globe now in the Department of the
State, recently j received from London, and published by Maltby and Co.,
manufacturers and publishers to ' T h e Society for the Diffusion" of Useful
Knowledge,' which assigns this territory to the United States. The history,
however," Dr. Twiss adds, " of this globe is rather curious. It was ordered of
Mr. Malby (not Maltby) for the Department of State at Washington, before
Mr. Everett quitted his post of Minister of the United States in this country.
It no doubt deserves the commendation bestowed upon it by Mr. Buchanan,
for Mr. Malby manufactures excellent globes, but the globe sent • to
Washington was not made from the plates used on the globes published
under the sanction of ' T h e Society for the Diffusion of Useful Knowledge,'
though this is not said by way of disparagement to it. The Society,
in its maps, has carried the boundary line west of the Rocky Mountaius, along
the 49th parallel to the Columbia River, and thence along that river to the
sea; but in its globes the line is not marked beyo 1 the Rocky Mountains.
Mr. Malby, knowing that the globe ordered of 1: Q was intended for the
Department of State at Washington, was led. to supp ie that it would be more
satisfactorily completed, as it was an American orde: if he coloured in, for it
j? not engraved, the boundary line proposed by
e Commissioners of the
HE
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for Mr. Malby to do, just as natural as that Russia should mark the boundary
in accordance with her notions/ Now, when I looked at that Russian map,
I must confess, if the line there drawn was what Russia thought of the
boundary, I do not know where she got her ideas from. I have had it
explained by Mr. Simon, who, I understand, is a master of the Russian
language, and who is devoting his attention to this Case. It is a most difficult
language' I have always understood. And then another map was referred
to—Bouchette's map. Bouchette is referred to with some emphasis, as being
a Canadian map. Now, I have not got the date .of that-map exactly.
Mr. AYLESWORTH:' 1853."
Mr. ROBINSON : 1853. He was then not a Canadian surveyor in that
sense. Canada then consisted of two Provinces—Upper and Lower Canada,
Ontario and Quebec, and -he was a Lower Canada surveyor. But the amusing
part of that map is that it gives Queen Charlotte's Island as belonging to the
Russians. Queen Charlotte's Island is coloured blue, as if it belonged to
the Russians. Now, the Russians never made any more claim to Queen
Charlotte's Island than I do, and that again is another striking and amusing
instance of the absurdity of appealing to maps as having any value at all.
We have always thought that we never could rely on whether the representations
were true or not. I submit, therefore, ' there is not sufficient reason for
attaching any importance to the maps.
But your Lordship knows the
boundary given by the Russian maps, and I need not refer to them again.
The PRESIDENT : Yes.
Mr. ROBINSON : It is said at p. 181 of the United States' Argument that
while the other maps, of which they mention a very large number, may not
have been handed to a representative of the United States' Government, as
the map received from Lord Iddesleigh was, they had been promulgated for
more than fifty years by the British Government. There is, at all events, an
admission that they were never handed to us, and on the very first occasion
when a map was called to our attention, and we were asked for a map—
namely in 1886, Lord Iddesleigh, in sending the map, said, you may recollect (it is at p. 255, British Case Appendix), and I need not read it again.
We gave them thus notice as clearly as we could, but I should like to
âsk whether we are bound always to run after the United States and tell them
what all the maps of the world mean ? Is there not a corresponding obligation
on their part, if they are interested' in it, to come and ask us ? The moment
they did ask us we told them, and I hardly understand the argument which
says it is the part of one nation to maintain a constant supervision over all the
maps of all the civilized nations in the world, and by the lapse of time to be
bound by what they say, but that there is no common obligation on the nation
which is interested in them to come and ask.
There is not even a shadow of evidence that the United States purchased
on the faith of these maps, and when my learned friend, Mr. Watson, says that
they bought this property and paid their money in good faith, thinking they
would get the heads of the inlets, does he mean to say seriously that they would
have hesitated half a second to buy the property if they had been told that
the ownership of the heads of the inlets was not admitted by Great Britain?
Does anybody mean to say they would have paid one penny less, or been
aUowed to pay one penny less ? If you want to know what was thought at
that time, if you look in the American Case you will find a letter from the
United States' Representative in St. Petersburgh, Mr. C. M. Clay, to Mr. Seward,
congratulating him upon this briUiaut achievement. He says :—
'' I congratulate you upon this brUliant achievement which adds so vast a
territory to our Union ; whose ports, whose mines, whose waters, whose furs»
whose fisheries, are of untold value, and whose fields will produce many gri
even wheat, and become hereafter, in time, the seat of a hearty white pop
popuia
tion. I regard it as Worth at least 50,000,0.00 dollars." •
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They got it for, 7,000,000 doll

or something like that.

Then he

• 1 And I trust I have aided indirectly in this final cession, which, by vont*:
address and secrecy, took rae with a most agreeable surprise."'
It is useless, under these circumstances, to say that they were induced either
to buy or to pay money, or to pay less, by any such considerations as have
been adverted to.
We pass, then, from the maps to the United States' occupation generally, :
and I. pass over the Russian occupation with these few remarks, that I do
not think anybody can seriously contend that -anything that was done by
Russia before 1867, from 1825 onwards, really amounted to anything like
taking possession of the country. And I want to bring this to the attention of
the Tribunal and ask whether I am not reasonable and right in saying so ; there
was very little done, either by the United States or by Russia at any time here,
which England, if she had known it and been told of it, would have made anj
objection to. What the Russians did was to try to keep peace among the
Indians, and to keep them in order. WeU, if she had written to England
in the most formal manner ' and said they were trying to keep peace
with the Indians here, without making any .reference to the boundary, and were trying to put a stop to quarrels wherever they could, I think
England would have said, " G o on. We are very glad to hear you. are
doing so ; it is in the interests of both countries." And that is confirmed
by their own instructions to Colonel Scott, which I shall refer to in a few
moments. They were interested in doing that—what for ?.. Not for the purpose
of making a boundary, but for the purpose of facilitating their trade on t h e .
islands. The Chilkat Indians from the coast came down and traded on the
islands, and they went up to them, for whUe the Chilkat Indians were engaged ..
in killing each other they would not be very useful people to supply skins and
so forth. It was very natural Russia should try to keep order ; it was natural
and right in their own interests and in the interests of civilization that they
should establish schools, and do what they could to civilize and improve the
natives. I suppose, if England had been told of it, she would have said, :
".We feel perfectly satisfied. The country is utterly unoccupied ; do the best
you can ; it will be in our interest as well as in yours." There is nothing to
illustrate that better than the Schwatka incident in 1887, when the United
States took what was, perhaps, the most serious and unmistakable way of.
taking possession of the country by sending a military reconnaissance through .
it, and it was caUed to Lord Salisbury's attention, who said in effect, I t has
been called to my attention, and I had better call it to yours, that he. has
traversed - British territory for a considerable distance, without giving any
intimation to this country ; but I have no doubt, if you had asked leave, you
would have got it without difficulty. That is what would have been done in
nine-tenths of these cases. Supposing, for instance, they had asked our leave
to send surveyors up to survey Lynn Inlet, nobody would have objected to
their doing it.
I But they have more than once—several times—spoken with a good
deal of emphasis, and spoken seriously as to taking possession of this .
country and obtaining the allegiance of the Indians. Now, I should like very
much to read a passage or twolto the ^ Tribunal which shows how that was done,
and ask what they.really mean by speaking of it seriously as going up and
formally procuring the allegiance of the. Indians and taking possession of the
country. That is° to be found in the Appendix of the Uniteel States' Case at
pp. 338 and 339. I t seems that their officer, Captain W. A. Howard, was sent
up in one of their ships—he is an officer of the United States' Revenue Marine,
and he says
$
•

The PRESIDENT : What page ?

Mr. ROBINSON : 338-339. He speaks of the Chilkats at the mouth of
the Chilkat River as being the most powerful tribe, and perhaps ; the most
warlike and most troublesome, on the coast, and then he says_ Iw found the
English and Russian charts all wrong " per compass and otherwise." Then he
goes on to say that :—
........ 8,
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" At 1 30 five large war canoes came alongside, one with the Hudson's
Bay Company's flag flying, and Jack, pilot and interpreter, in full uniform of
;opt. 29, 1908. an English officer, came on board. The head chief soon arrived with his wife
(daughter of the great chief of the Stikines), and were received m the cabin,
where I had a long < talk' with him. He is a very quarrelsome Indian, and
tries one's patience exceedingly. Whisky not being given him, he was much
incensed, and said, ' If I had no presents, coats, trousers, and shirts, why
come ? Talk without whisky was nothing ; s'pose plenty whisky and presents,
then talk good.'"

Mr.: Bbbinson.

Then he goes on to say :—
" I was well aware of the character of this chief, and knew it was
necessary to secure his good opinion and friendship for the Bostons (Americans),
otherwise it would be unsafe for any small trader with the flag of the United
States to go there.
" I felt exceedingly the want of presents for such occasions. I had not,
however, asked the Department for any, nor the power to purchase. Whisky
I had, but would not give him any, knowing it was the intention of the Department to prohibit all traffic in it.
" After an hour's talk he was convinced the ship was not a trader, but the
great American (Boston) Chief sent to talk with him ; that presents would be
made him, provided he was true to the new flag ; also being assured that
traders would come at the proper seasons. Presenting him with a handsome
and new overcoat, lined with red broadcloth, and fully trimmed with braid,
tobacco, molasses, and biscuit, an American flag and staff, which was fitted in
the bow of his canoe, he departed much better disposed than I had anticipated.
Several minor chiefs and friends of his (' Chatsquit ') were made suitable
presents, and all departed at sunset, kindly disposed towards their new
rulers. The United States flag was hoisted i at Chilcate within a few minutes of the time it was hoisted at New Archangel, as it was afterwards ascertained.
Having attained the object of our visit, I next day beamed down Chatham
Sound towards New Archangel, picking up as promised the Indian chief
with a canoe loaded with venison, which was purchased for the ship's company.
This night, being unable to find anchorage, kept under way all night.
" A t 1.30 p.m. on the 19th October anchored in New Archangel, with the
flag of the Union flying over the Government House. Having performed the
necessary visits of ceremony to the new and the past Governments, I turned my
attention to the remaining duties assigned to me."
I need not refer the Tribunal to the different passages, but you
are all aware that that is seriously—almost solemnly— insisted upon as
taking possession of this territory and getting the allegiance of the natives. I
venture to say I could have gone with a keg. of whisky the next day and got
the allegiance of a great many more of them. Some of the Tribunal do not
know the nature of the " noble red man " as we do, but was there ever anything
more palpably ludicrous than talking of that as a solemn international act!1
Supposing they had written to Great Britain and .told them all about it, do
you suppose Great Britain would have thought it worth while to take any'
notice of it ? She would have said, " All right, if you can give red broadcloth
coats to these Indians, and tobacco, molasses, and biscuit, and get them to say they
are Boston men, it does no harm. We can get them to say that they are King
George's men." King George's men 1 think' they call those Indians who own
allegiance to us. I would not really have adverted to that if it had not been
mentioned two or three different times as a serious act of taking possession of
the country and getting the allegiance of the natives. It strikes me as simply a
travesty of any serious act like that of an international character.
Then, as to any other thing they did, one fact is beyond all questionEngland knew nothing whatever about it. I would like to show you the map
which my learned friend has put before me of British Columbia and of this
territory. This territory is 900 miles from our nearest inhabited place in British
Columbia, up a coast which was then hardly ever visited by anybody where
there was little or no communication, and how was Great Britain to know?
As to Canada, I may as well say now before I forget it, Canada had no more to
do with this country before 1871 as a Dominion than she had to do with Africa.
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British Columbia did not exist up to that time as a separate province, and I
think it was first made a province in 1858. Vancouver Island and the
mainland were under different Governments till 1866, I think it was, and the
boundary was changed on two or three different occasions ; but Canada,'until the
building of the Canadian Pacific Railway, did not know as much of British
Columbia as she knew of Egypt, because it was absolutely shut out from her
by the Rocky Mountains. The only access British Columbia had to England
was by San Francisco, by which she sent her mails and passengers, and wetoiay
as well dismiss the notion that Canada had any interest in the matter at that
time or until 1871. What, then, under these circumstances, have we neglected ?
They say all those things were done and we never protested. Well, you cannot
protest against a thing you have never heard of. What was there to call for
protest if they had found that it was desirable that we should understand
what they were doing in a country of that kind? I must urge upon the
Tribunal that we have too much, in the consideration of this question, omitted
to bear in mind the nature of the country.
You cannot apply the same
considerations to things done in this country as you would if it were civilized
and occupied. It was an uncivilized and inaccessible country, where few
people knew what was going on. They might just as well have done all this at
the North Pole, and then when we, had sent an expedition to the North Pole,
we might as well have been told that they had done the same thing and
obtained the allegiance of the Esquimaux a few years before. There is no
reason for treating- acts done in a country of this description and of this
character, as if they Avere acts done in a civilized country or in an accessible
country ; and when in that Article I I I they talk of the understanding of both
nations, the effective understanding of both nations, I may recur to that for a
moment. I do not understand the word "effective" understanding in the
sense which my learned friend, Mr. Watson, attributed to it. I think the
original and effective understanding means the original understanding and the
understanding that ought to be given effect to. That is the idea I have of it :
the effective understanding is the effectual understanding, the understanding
that ought to have effect on the construction of the Treaty. Well, now,
how can that be an understanding by anyone but the two different Parties to
the Treaty ? The understanding of the Parties must mean the respective
Parties. How can what one Party understands, and the.other Party is not
shown to have known or understood or had communicated to him as an
understanding—how can that be an understanding of the Parties by any
reasonable construction of the language ? I did not propose, and I do not
propose now unless the Tribunal desire it, to go at any length into the different
acts of occupation ; I would rather treat it is a whole, and you will remember
what has been read to you and what has been said. We have got the affidavits
here and the evidence" of all sorts of people as to what they understood.
There is no doubt that the United States when they first went up there sent their
ships to the head of the Lynn Inlet, and that on two or three different occasions
they had their ships there again, and' that they communicated with the Indians
and tried to keep order and to prevent quarrels among them, j Now just
let me, in connection with that, refer to the United States' understanding. When
they first got possession of this country and sent these expeditions of which I
have just been speaking, the first thing they did, almost before the Treaty was
concluded, was to send Colonel Scott'there, with a view of ascertaining what
Indians there were in that district, how many there were, what numbers they
were, and, generally speaking, to get an intelligent account of the district which
they eitherhad acquired o n t o e faith of an understanding or were just on the
eve of acquiring, or knew they had purchased, and then what they told Colonel
Scott was :—
"As it will be for the interests of British Columbia "
The PRESIDENT : What is the page, Mr. Robinson ?
Mr. ROBINSON : P. 347 of the Appendix to the United States' Case.
The PRESIDENT: Thank you.

Sept. 29, 190:-;
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' I Mr ROBINSON: " As it will be for the interest of British Columbia, 1
well as the United States, that pacific relations should be maintained with all
|
l i v e n e a r the boundaries of the two Governments, it
presumed that the officers of Her Majesty in British Columbia AVIII facilitate
your inquiries in regard to this matter. You will explain to them the object
of your visit, and you are authorized to show these instructions to Governor
Seymour, whom you will assure of our earnest desire_ to maintain peaceful
relations'with the native tribes in his colony, as well as in our own territory.
The prosperity of both must depend, in a great measure, upon our securing
this result.
I It is said that Indians living near the boundary line between northern
British Columbia and the ceded Russian-American possessions, have made
several hostile incursions into the settlements in British Columbia and
Washington territory, which hostile incursions might have been checked, or
prevented, by proper military force in the vicinity of Port Simpson or
Bortland Canal. To accomplish this object it may be necessary for the United
States to establish a military post within their own territory, on the north side
of Portland Canal. You will carefully inquire into this matter."
t h e s e I n dians w h o

Now, I venture to ask if it is right, or fair, to rely upon that as a proceeding taken with the view of acquiring territory or establishing a boundary,
or to found upon it any sort of claim to territory or to a boundary. Colonel
Scott did exactly what he was asked to do. He went to the authorities in
British Columbia, and his report shows that he obtained every information,
every courtesy, and every assistance from the officials of the Hudson's Bay
Company and from some officials he mentions of British Columbia. He saw
Governor Seymour, the Governor of British Columbia, and Governor Seymour
wrote him a letter, which has not been put in, and I am not aware that it is of
any importance. Colonel Scott says :—
I I did not gain much practicable information from General Seymour in
reference to the measures advised or taken "by the British authorities to maintain peace between the Indians and the whites."
Then he says :—
" My interviews with Dr. Tolmie were much more satisfactory "
I forget exactly who he was at this moment—
" My interviews with Dr. Tolmie were much more satisfactory, and he has
promised an early answer to my note, copy of which is inclosed, marked 'E.'
His opinions are entitled to great consideration from the fact that he has spent
a long life among savage tribes, and has been for many years an eye-witness of
the results of the policy pursued by our own Government towards the Indians
in Oregon and Washington Territory."
Colonel Scott, I remember, also gives a very high character to the Hudson's
Bay Company, so far as regards their intercourse with the Indians and their
manner of dealing with them, which I have always understood they are fully
entitled to. I shall ask the Tribunal later on to contrast what has been said by
another official, and compare it with the opinions expressed by Colonel Scott.
But is it reasonable, now—and I do not mean it in any offensive sense—but is
it reasonable to call this a proceeding which would give them the possession of
territory on the information which Colonel Scott obtained and on what Colonel
Scott did ? If Colonel Scott had come and told us, " Some day or another
we are going to claim that wherever I go and whatever I do with the Indians
will inure to our benefit as claiming the territory," he would not have got this
information, he would not have got this assistance. But it never was dreamt
of, either by the one nation or the other, that whatever he did should be
made, use of in that aspect at all or for that purpose. Nevertheless, it is
put in for that purpose, and it is mentioned amongst their acts of occupation,
upon which they lay such stress. I cannot myself imagine what it was put
in for

It is also material to point out that everything they did about this
territory was done on board ship, or almost everything." They sent their vessels
of war or revenue vessels, as the case might be, once a year up the Lynn Inlet
and they saw the Indians, and attempted to keep them in order. As their
papers show, the whole country north of the Chilkat River, north of 'Lynn
Inlet, was closed to the white man until 1880; that is mentioned; and that
one of their naval officers has the credit of having induced the Indians to
allow the whites to traverse that country in 1880. Up to that time the Indians
had shut them out. All they could do was to go up in ships, and the Indians
could only stay with them one or more days, and go away again.
How is Great Britain, on any ground of justice or fairness, to be
affected with knowledge of. such proceedings and acquiescence in them ? If it
was desired that Ave should acquiesce in them, and that they should get the
benefit they now claim from such acquiescence, surely at least we should have
had some notice of it ; and there is not even a shadoAv of a pretence that Ave
knew it. In all that is alleged against Great Britain here, there is nothing
that England is accused of having done as. a positive act ; it all consists of
neglect to protest and of omissions.
I do not delay upon this further, though it is a point to which Aye
attribute very considerable importance, because we feel that, to make use of all
these things, of which we were utterly ignorant, as founding a claim against
us in respect of any particular boundary or territory, is hardly reasonable.
In the first place, there is no possibility of any boundary "having been
ascertained or claimed here, for the very simple reason that the Treaty itself
makes the boundary uncertain. Until there has been a survey, you cannot
tell whether it is to be a mountain boundary, and until yon know what sort of
line of mountains is required, or what sort of summit line, and whether that
summit line exists, there could be no means of knowing whether it was to be a
mountain boundary or a surveyor's line boundary, and surely it is absurd to
say there was any fixed boundary under these circumstances. I am not certain
that I have said everything I wished to say upon this ground, which covers so
many pages, so large a portion of my learned friend's argument ; if not, I
dare say I shall be a short time after lunch, and I shall take the opportunity of
looking and seeing if there is anything more I desire to say.
It is more in connection with the affair of the " D r y a d " than anything
else that I shall deal with the. Hudson's Bay Company, and what they
did. I allude now to what may properly be described as the " Dryad "
affair ; that is the main thing which calls for reference to them and to their
position, and I may say what it shows. (See Appendix to United States' Case,
pp. 267-315.) So far from the Russian occupation being an occupation
avowedly in accordance with the Treaty, nothing is more plainly shown than
the-fact that the Russians, in dealing with that territory, were doing so utterly
irrespective of the Treaty. The Russian-American Company stopped by force
our steamer the " Dryad "-going up the Stikine, in plain contravention of
our Treaty rights, and when we protested, the answer we get from the officer
in charge was (p. 267) :—
" The Treaty is not law for me ; my >rders are my law, and I do not
care whether there is a Treaty or not ; îy orders are you shall not go,
and I shall stop you by force."
It is not so very extraordinary that officers living in a country like
that, accustomed to unlimited control, should be very arbitrary, but to
say that the Russians were doing everything they did in direct compliance
with the Treaty is inconsistent with Baron Wrangel's account, and with
that of the officer in charge of the place. I forget now_ who was the
Governor there ; I think it was at Port Dionysius, and certainly it is quite
impossible to say that he cared for the Treaty one way or the other, or
that what he did was done in accordance with the Treaty. The learned
Attorney-General has stated that in some detail, and stated it with accuracy^ of
course. There is no doubt of that, because I have gone over this with
great care myself and taken the different references, and it practically
comes to this : the Hudson's Bay Company desired and intended to
establish a post of their own up the Stikine River at 35 miles from the
3 s
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Mr. Robinson. mainland coast of the ocean, as they thought .they had a right to do. They
were stopped by force by the Russian-American Company and by the Russians,
Sept. 29, 1903. and a long correspondence ensued. The British Government took up the case
of the Hudson's Bay Company, as was natural and right because what had
been done was, as they said, in direct contravention of the treaty they had
with Russia. They called the attention of the Russian authorities to it, and,
as usual, a diplomatic correspondence ensued. Diplomatic correspondence
seems to have been in those days what a suit m Chancery was. This
correspondence went on for three years, or a little more. At the end of
that time the Russians—having fenced very much, and having at first founded
their claim on the Treaty, contending that we had no right to land at occupied
places, and that passing their station on the river was landing—when it came
to be reconsidered by the authorities there who wore responsible, at once
in the most decided manner disavowed any such construction of the Treaty,
and said they were utterly wrong. But at the end of three years or a little
more, they seemed to assume that a very graceful acknowledgment of their
being wrong would abundantly supply the place of the payment of any
compensation, and then Great Britain said in effect, " That will not do. It is
perfectly clear that you are wrong, as you say yourself. Our Company has
been very materially injured and has lost a great deal of money. We
cannot accept your acknowledgment in lieu of compensation."
Then, at the end of some three or four years, they got to a point at
which they would have begun to negotiate as to how much was to be paid,
and that "they saAv would lead probably to some disagreeable differences
between the tAvo Governments, and I think it was the Russian Government
which first suggested to the Russian-American Company, " Had not you better
try and settle this matter with the Hudson's Bay Company. You can make some
trade arrangement with them, and that will probably be better and relieve us
from disagreeables ? " And on the other side Great Britain suggested the
same thing to the Hudson's Bay Company, and said it would be a sensible
matter if the two Companies could manage to settle between themselves.
Then the Companies met and signed an Agreement. Now, I am not
going to detain you by going at length through that, but if you look
at it you will see that practically what the Hudson's Bay Company got by
their lease, which is on p. 150 of our Case, was compensation in some shape.
They got the compensation of supplying the Russian-American Company with
goods which they got from England, being able to carry them cheaper than
they could, and they got some other privileges you have there, Avhich it was
convenient for them to have. You will see that these two companies were
apparently sensible enough to be on very good terms. The Hudson's Bay
Company did get some compensation, which they thought was better than the
delays of diplomacy, Avhich would probably have kept them four or five years
longer, and have got for them nobody knew what.
HowT is it possible to found anything in the shape of an admission upon a
transaction of that sort. The British Government said, " We have claimed for
you ; the Russians have said they are wrong ; you had better settle it for
yourselves ; it will relieve us both of some inconvenience." I do not see for
myself, speaking with great submission, that it would be an admission on
the part of the British Government if they had made the same bargain
themselves. They would have said, " I t is no use fighting any longer
about this: you acknowledge you are wrong on the construction of
the Treaty, and let us settle it one way or the other," without saying a
word about boundary. How can that amount to any admission ? We have
been told on numerous occasions that the Hudson's Bay Company was
a _ representative of the British Government ; but that is altogether a
misconception. The Hudson's Bay Company got their Charter in f670, and
that was a Charter embracing all the territory watered by the rivers which
flowed into Hudson's Bay. It did not go west of the mountains at all All
the writers tell you that in these Charters the description by boundaries
is not marked by any great accuracy, but that is the construction that
has always been put upon it. I myself would certainly have suggested
strong doubts, if I had been told that this territory had been embraced in theirs,
whether the Hudson's Bay Company would have been for all purposes the
representatives of Great Britain. Does anybody pretend that the Hudson's
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Bay Company could have effected any arrangement affecting the territorial
rights of Great Britain. Supposing the Bay Company, which is said to
represent Great Britain, had done what Great Britain could have done without
any difficulty, and said, " W e concede a portion of this territory to some other
Power." There cannot be a doubt that they would have had no ririit to do it,
and could not have done it, for they were simply holding there under a Charter
of the British Government, revocable when that Government should think fit,
and they were not masters of the territory in any sense of that kind. They
could not have affected the rights of Great Britain as a nation over any portion
of that territory as against any other nation. However, there is no use
pursuing that, because this territory was not included at all.
Now, "what happened was that, some time after—or rather before—the
union of the North-Western Company and the Hudson's Bay Company, the
Hudson's Bay Company wanted to get rights over this territory west of the Rocky
Mountains, and they did get a right for twenty-one years of exclusive trading,
which Avas renewed, for twenty-one years in 1838, and you will find the renewal
on p. 160 of the Appendix to our Case, where you will see exactly what it says.
The Hudson's Bay Company, in this part of the world, could not nave had any
representative rights, as they may be argued to have had on the other side of
the Rocky Mountains, and it is impossible to say they were anything more
than traders, with an exclusive right to trade. We say, therefore, that
nothing the Hudson's Bay Company could have done, or attempted to do, could
have affected the British Government, or have amounted to an admission on the
part of the Government as to this portion of their territory ; and then, as my
learned friend says, in any event, these rights expired in 1859. I do not deny
that Great Britain probably knew all about this lease. It was made, perhaps,
partly at her suggestion, and it was the most natural thing in the world that
Great Britain should have advised these two Companies to settle their quarrels
on a business basis like sensible persons, without being charged thereby with
anything wdiich could deprive her of territory. I venture to think this argument
cannot commend itself to any Tribunal.
I am UOAV going on to speak of Avhat we attach a good deal of importance
to—the notice by Great Britain to the United States of her claim to the inlets
before 1898. Nothing can be of much more importance than this, and I have
gone into it as carefully as I am capable of doing, which will enable me, perhaps,
to be a little shorter. I do not wish to take the Tribunal through the details of
Avhat I have taken pains to ascertain myself. I ventured to think, when we first
saw this statement, that they had had no notice of our claim to these inlets
before 1898—I thought it had been made under a misapprehension and would
be withdrawn. It was made very distinctly in Mr. Choate's despatch in the
Appendix to the American Counter-Case, of the 22nd January, 1900, at p. 138,
in answer to one from Lord Salisbury. He repeats it more than once.
There are one or two inaccuracies in that despatch which made me doubt a
little how much personal knoAvledge the writer of it actually had himself—
unintentional inaccuracies.
Now, I do not know exactly what is the necessary notice that is
required as between nations. I should suppose it is notice by the one
Executive Government, or the proper officer of one Executive Government,
to the proper officer of another Executive Government. Now, let us see what
took place here. In 1888 a Conference was going on in Washington, and this
was one of the things specifically referred to that Convention. It was
mentioned among the different things that were to be attempted to be settled.
I think I am right in that ; but 1 sometimes confuse a little between the
Conferences of 1888 and 1892; that is what makes me not quite sure. It
Avas suggested that it would be a good thing if two experts were appointed, one
on the part of each country, to confer about this matter, and see if they could
not possibly arrive at some arrangement. Mr. Dall was appointed on one side,
Br. Dawson was appointed on the other, and they had several conferences,
which ended in a very decided difference of opinion on this one question, the
width of the lisière. Mr. Dawson expressly adopted Colonel Cameron's views,
which he quoted in a letter of the 7th February, British Case Appendix p 259,
to Sir Charles Tupper, who was then at Washington. He was both a Cabinet
Minister at Ottawa and, I think, the Minister of Finance at that time, and one
of the Commissioners appointed to represent Great Britain at that conference,
3 S 2
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and Dr Dawson naturally reported to him what he thought about the matter ;
not the result of his conference, because I think he wrote on the first day,
Sept. 29, 1903. very possibly before he had had the conference ; and he placed before Sir
Charles Tupper exactly the view which Colonel Cameron had taken, which
could hardly be expressed in more precise languaae—that inlets have nothing
to do with ocean, and that there was no claim on the part ot the United States
upon the proper construction of the Treaty to the inlets ; and Dr. Dawson
adopted that view, and expressly said so. .
fe-Jfi
Now, Sir Charles Tupper did what was natural. As the Executive Officer
acting for Great Britain, he sent that communication of Dr. Dawson's, I think
on the 11th (United States' Counter-Case, p. 156), which was after the Conference,
and after they had disagreed, and after he knew they had disagreed—he sent
that to Mr. Bayard, who was then the Secretary _ of State, and he said
it was explanatory of Dr. Dawson's own views. I will come to that remark
afterwards it has not been particularly spoken of as yet ; .but could there be
I more formal or international way of bringing these views to the attention of the United States' Government than that ? The proper official, the
Executive Officer of Canada, and Representative of Great Britain, sent them
formally and communicated them to the Executive Officer of the United States.
If it had stopped there, and if Mr. Bayard had lost that letter, I should have
thought it would have been somewhat difficult to contend that the United
States never had notice. But there was nothing of the sort, because Mr. Bayard
did not overlook the letter.
On the contrary, he Avas very far from
overlooking it. He treated it as affecting a matter of very great public
importance, and transmitted Dr. Dawson's letter to the President with Mr.
Dall's letters, which he had got some little time before, for Mr. Dall had Avritten
to Mr. Bayard, explaining his views and telling him that there were fundamental differences of opinion between him and Dr. Dawson on this subject of
the Avidth of the lisière. Mr. Bayard, haAnng both these documents, transmitted
them to the President, saying expressly in his letter that he transmitted them
" a s bearing'upon a matter of great international importance, and should be
put in shape for public information." (See Congressional Report, 50th Congress, 2nd Session, Senate, Ex. Doc. No. 146.)
I cannot understand any better way of giving a nation notice than to
transmit to the Legislature of the nation—the people's representatives—all the
letters, saying it is a very important matter, and should be known to our
people, saying* to the Legislature that it involved a matter of very great importance, which ought to be made known to them.
If it had stopped there, would it have been conceivably reasonable for the
United States to assert that they had never heard of our claim to the inlets ?
I do not know how better to give notice ; but it did not stop there. On the
contrary, I think it was in 1895 or 1896—I am trying to shorten this and not
refer the Tribunal to what they know—I have got it all before me in detail
and every reference.

Mr. Robinson.

The PRESIDENT : We quite follow you, Mr. Robinson.
Mr. ROBINSON : At any time you ask me for any reference, of course
I shall be glad to give it, but a debate took place in Congress, and that debate
is before the Tribunal ; it is embodied in their Congressional Records. The
subject was brought up and speeches were made by two different members,
and the different speakers—one more particularly—spoke of this being the
Canadian view of the matter. We have quoted this in our Case. He said
the Canadian view of the matter claimed all these inlets, and there are expressions of surprise that we should be rash enough to make such a claim.
Ihey say the Canadians claimed all these inlets.'
. ^ ° T ' ^ h e Softest and best way I could give you information, should it be
desired is by reading to you the report of the Seattle Chamber of Commerce,
which had investigated and looked into the whole question, and which was
expressly made part of the debate, and is included in the record. Of course,
Seattle, which is on the Puget Sound, was a part of the Union where they had
most interest in the question ; it interested them very closely because the trade of
this country was then becoming of more or less importance; it did not become
so much so until two years after. They having an interest in it investigated it
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very carefully, and they reported their views upon it, I need not say their
views were diametrically opposed to our own. Now, I venture to think that
the Chamber of Commerce had probably acquired such knowledge in two
ways. It is just possible that they had read the Congressional debates and
so had acquired it in that way, but I should rather think myself that they
knew it because w Avas as well known on that coast what our claim was
as any other public matter which interested them. They probably knew it as
a subject of general comment and general knowledge in that part of the world,
but whether they knew it in one way or in another is immaterial ; they had
the debate upon it, and they state what our views were, and they answered
our views.
We are told, in the face of all this, that the United States never
had official notice of our claim to these inlets until 1898. Is it possible to
contend that ? They had it in 1888 communicated to their official representative ; it was communicated by the President, the head of the nation, to
the Congress of the nation, with the character attached to it which I have
spoken of, and it was discussedjand spoken of in Congress, and described as
our claim, and yet they tell us they never knew we claimed these inlets until
years afterwards.
I cannot help thinking that if there is an argument which answers itself,
it surely must be this. I do not know IIOAV to ansAver it, except by asking
what it was we ought to have done, or should have done, or how it would
be if the same thing had occurred in this part of the world. Supposing
the King, for instance, had sent down a message to Parliament involving a
matter of great public importance, and the thing had been debated in Parliament,
and the message Avhich he sent related to the claim of another Power to certain
territory, and that had been debated in Parliament. Could Ave have said in
the face of the world that Ave had never heard of that three years afterwards ?
I do not desire to go more at length into that or to discuss this any more in
detail, though, as I have said, I have got it all here, with extracts, and these
are the facts ; I do not repeat them, because these are facts that everybody
knows, and that we all know here, that Ave are speaking about. That Congressional Record I have got, and all these things are set out in our Argument and,
more or less, in our Counter-Claim.
The PRESIDENT: Have you got a copy of the Congressional Record
there ? I want to look at one document in it.
Mr. ROBINSON : I have read it.

I can get it, I know.

The PRESIDENT : Give me the reference to it ; do not trouble now.
Mr. ROBINSON : I will get it, my Lord ; I have seen it, and I can get it
easily enough. It is a 'Congressional'Record.
The PRESIDENT : It is referred to in your own Case—in your Argument
—between pp. 57 and 58.
Mr. ROBINSON: Now, there is but one answer made to ^ this, and f|K|
the only matter which has not been particularly pointed out. That is m the
despatch from Mr. Choate to Lord Salisbury of the 22nd January, 1900 the
beginning of which—it is a long despatch—will be found m the Counter-Case
of the United States on p. 138. At p. 151 it said :—
I It appears by Dr. Dawson's letter, upon which your Lordship relies,
that he did not put forward this idea as originally his own, or one for which be
was responsible "—(all I can say is that when he adopted them I suppose he made,
himself responsible for them)—" or as a claim in any sense of Her Majesty s
Government, but as the view of a Canadian land surveyor, General Oameron
-(that is treating General Cameron in a way that I do not think he would
quite recognize)—" which he says in his letter to Sir Charles Tupper may be
substantially adopted,' and he courteously furnishes Professor Dallwito a copy
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0 f the letter as stating clearly General Cameron's views. _ It was wholly
immaterial whether Dr. Dawson adopted General Cameron s views or not; but
^ C h a r l e g T u p p e r j w h o w a s then in Washington, and was keenly alive to the
importance of everything bearing on the Alaska boundary, was m no mood to
adopt them. He appears purposely to have refrained from doing so for in
communicating to the Secretary of State a copy of this letter of Dr Dawson,
he refers to it as explanatory, not of the views of himself, or of the Canadian
or the Imperial Government, but of Dr. Dawson's own views. _ I annex a copy
of Sir Charles Tupper's letter. This letter, which is annexed, is m three or four
lines (p. 156), in these words :—

| ' In supplement of the Alaskan maps by Dr. DaAvson, which I presented
to you yesterday.'
.
" I now beg your acceptance of the accompanying copy ot Dr. Dawson s
letter of the 7th instant, explanatory of his own views on the subject of the
British Alaskan boundary."
That is a letter addressed to Mr. Bayard at Washington, written from the
British Legation. Mr. Choate goes on to say :—
" And Mr. Bayard refers to them as ' certain views of General D. E.
• Cameron, as submitted in the letter of Dr. Dawson.' Certainly, therefore, Her
Majesty's Government made no such claim "—(that is the Imperial Government, I suppose)—" And if there was any purpose on the part of the
Canadian Government of making it, such purpose was very studiously and
successfully disguised. I think it:will appear that neither the Canadian nor
the Imperial Government adopted or put forward this claim until after the
protocol of 30th May, 1898."
Now, I would ask, what purpose could the Canadian Government
have in disguising their claim ? It says that it was very successfully and
studiously disguised by us. I cannot conceive why we should want to
disguise it. It was a claim in our own favour. Could we possibly suffer by
simply announcing it as our claim ? Then I would ask again, if this was
simply the view of Dr. Dawson, what purpose could Sir Charles Tupper
have had in explaining it to the American Government ? What difference could it make to the American Government what Dr. Dawson
thought or did not think about the matter if they thought, and had
reason to think, that neither the Canadian Government nor the Imperial
Government intended to adopt his view ? Now it is a very significant thing
that no one but the Avriter of this despatch took that view, for when
Mr. Bayard transmitted the documents to the President he did not transmit
this letter ; the President had no doubt about it, because he never alludedto
this letter when he sent the papers to Congress, and the only place in which I
can find that it ever has been doubted is irTthis despatch. Is there any possible
reason for doubting it ? I venture to think Sir Charles Tupper expressed himself
in that letter with perfect accuracy, and as he wanted to express himself. He
knew perfectly well that Dr. Dawson had differed from Mr. Dall, and he knew
also that Mr. Bayard knew that they had differed. Dr. Dawson was our representative, and when he said that it embodied the views of Dr. Dawson, what
couhL it have meant except that they were his views as distinguished from
the views of Mr. Dall. I submit, therefore, that there was no mistake whatever—that he simply said what he should have said, because if he had said
anything else it would not have been right. Supposing he had used this
simple formula :—
"These are the views of our representative."
Dr. Dawson was our representative, they knew he was our representative,
and at least he meant :—
" These are the views of Dr. Dawson, who is our representative."
j Now, in all reason, what more could he have said, or ought he to have
said ? If they had had a doubt as to our intention to adopt°them, or sup-
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posed that we were committing what would, have been almost the impertinence
of sending to the American Government what we regarded only as Dr. Dawson's"
views, which Ave did not want to adopt, Sir Charles Tupper was at Washington
and it could have been settled in a moment ; but it never occurred either to
Mr. Bayard or to the President that there was any question about it. When
you' take this in connection with the subsequent debate in Congress, I sav
there is no foundation for the assertion that our claim to the inlets Avas not
made known to the United States before 1898. It is repeated, however, in different
documents, and in three or four different places in this despatch of Mr. Choate's ;
and when you find a thing put forward seriously in that way, one must neces-'
sarily treat it seriously and say what seems to be necessary to say in answer
to it ; and this is the answer that I make. If that was not official notice from
one Government to another I should like to know exactly what is, or what
our Government ought to have done that it did not do, or were called upon
to do. They had notice which they accepted and acted upon, and we say they
had official notice of our claim before 1898—all the notice that it could be
necessary or proper for us to give.
I was going to refer to the maps of Dr. Dawson, and the Tribunal will
understand that in Sir Charles Tupper's letter he says that they follow the maps
which he had sent the day before. Now we have that Congressional Record
here with the President's Message, and it is curious that it has a list
The PRESIDENT : What is the year of it ?
Mr. ROBINSON: 1889.
The PRESIDENT: 1889.
Mr. ROBINSON : The Message of the President was on the 2nd March,
1889.
The PRESIDENT : Yes.
Mr. ROBINSON : And he says :—
I I herewith transmit a report of the Secretary of State, and accompanying
documents, relative to the undetermined boundary line between Alaska and.
British Columbia."
Then the letter by Mr. Bayard to the President says :—
"The Secretary of State has the honour to submit herewith, for transmission to Congress, certain documents and maps relating to the undetermined
boundary line between Alaska and British Columbia. During the Session of
the Fisheries Conference of 1887-88 in this city, it was suggested that an
informal consultation betAveen some person in this country possessing knowledge of the questions in dispute and a Canadian similarly equipped might
tend to facilitate the discovery of a basis of agreement between the United
States and Great Britain upon which a practicable boundary line could be
established.
" To this end several interviews were held in this city between Professor
W. H. Dall, of the United States Geological Survey, whose geographical and
geological explorations in Alaska have associated his name with that territory,
and Dr. George M. Dawson, an eminent Canadian authority on the same
subject.
" Professor Dall's and Dr. Dawson's accounts of these conferences are herewith submitted, together with other documents, including a letter of Dr. Dawson
to Sir Charles Tupper on the boundary question, a memorandum by Professor
JOall on the same subject, and also a supplementary memorandum by him on
certain views by Major-General D. R. Cameron, as submitted in the letter of
Ur. Dawson above referred to-.
"These documents are considered of value, as bearing upon a subject of
great international importance, and should be put in shape for public informa-
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tion. Accuracy being essential in the reproduction of the maps now enclosed,
it is respectfully recommended that it be accomplished by photographic
J
„r
process.
Then there is a list of the different documents enclosed, which,
as I have said, did not include that letter of Sir Charles Tupper to
Mr Bayard No 16 is " Dawson's Canadian Map, 1887, showing Conventional
lines proposed by Canada." Well, surely that is a statement that Dr. Dawson
was actino- officially on the part of Canada and intended to represent Canada.
There are" several lines represented there, there is Conventional Line No. 1,
which cuts Lynn Inlet near the head. I ought to explain that this map is not
to be found in other references ; it is only to be found m this Congressional
Record, and the map is headed just in the same way : "Dawson's Canadian
Map showing Conventional lines proposed by Canada." Your Lordship will
see first the American line there,- which is running around these inlets.
The P R E S I D E N T : There is no copy of that except annexed to the
Congressional Record ?
Mr. DICKINSON: Yes, United States Atlas 28, the third map from
the top.
Mr. AYLESWORTH : And it is stated in the Index to the United States
Atlas to be taken from the papers that you are referring to—the Sessional
papers.
The PRESIDENT : It is what is called Dawson's Map of 1887 ?
Mr. DICKINSON : Just so.
The PRESIDENT : Thank you, Mr. Dickinson.
Mr. ROBINSON : Yes, it is right ; I see now ; it is shown in a different
shape here.
The PRESIDENT : What is the number of the map annexed to the
Message ?
Mr. ROBINSON : No. 16, but it is shown in a different way; I do not
wonder at its not being exactly recognized because it is cut up for convenience,
but it is a reproduction ; that is all right. Well, now, what that does show is
the United States line. It also shows another line ; it also shows the line
approximately as shown on the United States Survey Map of Alaska, 1884.
Now, Dr. Dawson's comment on that is, as you will see, " This line disregards
both the Treaty reference to mountains and that to the ocean coast." I do
not very well know how our idea could have been better explained.
The PRESIDENT : It is not unimportant, Mr. Robinson, if I am not
interrupting you, that that map does show as of that date first the line approximately shown on the United States Case Survey, to which that note is attached :
I This line disregards both the Treaty reference to mountains and that to the
ocean coast " ; and then also shows what I suppose was Dr. Dawson's notion
of a line approximately following summits of mountains parallel to the coast.
Mr. ROBINSON : I was coming to that, my Lord.
The PRESIDENT : I beg your pardon.
Mr. ROBINSON: Well, now, there you have that line which shows the
line approximately following the mountains in the Treaty, and it cuts the inlets
as we contend it should. That is all I want to show it to the Court for.

Mr. LODGE : Would you allow me t o > o k at the Congressional document
you are referring to ?
Mr. ROBINSON : So there is the map that was referred to by Sir Charles
Tupper, when, m writing his letter to Mr. Bayard sending Dr. Dawson's report
he says it is " accompanying the maps," or | following the maps, which were
sent\ to you yesterday " ; and that is the map which had been sent to
Mr. Bayard the day before. Mr. Bayard, therefore, had in his possession at
the time a map by Dr. Dawson showing distinctly the boundaries that we
claimed. It proves nothing except that they had notice of i t ; it does
not prove that we are right or that we are wrong ; it proves that they had
before them, both by map and by letter, and by everything that we could give
them, a distinct notice of what we claimed—that we claimed these inlets.
The PRESIDENT: You use this in support of the Attorney-General's
Argument that they knew long before 1898 of this ; you say eleven years
before ?
Mr. ROBINSON : Well, about ten years before. Of course, anything I
am saying now is nothing but an attempted support of the Attorney-General's
Argument. They recognize this map as official, because in their list of maps
they say "Proposed by Canada"—not "Proposed by Dr. Dawson." What
Dr. Dawson thought, I do not know ; Dr. Dawson is not here, but I do not
know anyone to whose opinion the Canadian Government would have attached
more importance.
The PRESIDENT : You are quite right about that.
Mr. ROBINSON : And when I am told that Sir Charles Tupper studiously
avoided endorsing Dr. Dawson's view and General Cameron's view, I will
venture to say that there is nothing Sir Charles Tupper would have been less
likely to do, and, further, that there was not the slightest probability that Sir
Charles Tupper would have anj r opinion of his own on the subject. A man in
Sir Charles Tupper's position would not be expected to investigate this map,
or to investigate this Treaty, and to say whether he agreed with Dr. Dawson
or Avith General Cameron. When Cabinet Ministers or Governments appoint
Representatives to report upon a matter which requires expert knowledge,
and those officials report, Cabinet Ministers do not take the trouble, when it
depends upon a question of survey, and the proper construction of a Treaty,
Avhich can only be construed by people having a knowledge of the country,
it is not their part, to look into the matter and to form any opinion one Avay
or another.
Mr. LODGE : Mr. Robinson, may I ask you to what the Supplementary
Memorandum printed in this document, No. 6, " Supplementary Memorandum
on the Views of General Cameron "—what report of General Cameron's does
that refer to ?'
Mr. ROBINSON : I think that is the report mentioned in Dr. Dawson's
letter. Where are you reading from ?
Mr. LODGE : I am reading from the Senate document which you handed
up, p. 23.
Mr. ROBINSON: I do not know the date, but the letter whatever it
was, was supplied to Mr. Dall, and I am told it is referred to m the Appendix
to the British case, p. 260.
Mr. LODGE : He quotes here largely from General Cameron.
Mr. ROBINSON -. Yes, he does.
[1060]
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Mr. LODGE: And I wanted to know what that report was of General
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Mr. ROBINSON : Oh, I think that was a report by General Cameron. I
forget the year exactly when that report was made ; 1883, I think it was; I
am not quite certain.
Mr. LODGE : When was the report made ?
Mr. ROBINSON: I will ascertain, but that was a long report, dealing
with a number of different things, and I do not think that report has ever been
printed ; that is my impression.
Mr. LODGE : Is it a report made by General Cameron in 1886 ?
Mr. ROBINSON: Yes, it is; General Cameron reported also in 1875';
there are several reports of his.
Mr. LODGE : Yes, that I am aware of, and what I wanted to ask; and
intended to ask later was : if the Attorney-General would have the kindness to
furnish the Tribunal with the report made in 1886 (to which reference is made
in p. 162 of the United States' Counter-Case) of General Cameron, for I should
infer that this Supplementary Memorandum, which has been introduced here
in the Senate document, related to that report of 1886.
Sir ROBERT FINLAY : I think it can be found.
Mr. LODGE : I see from this that it has been printed.
The PRESIDENT: Would you give the reference, Mr. Lodge, to the
Attorney-General again ?
Mr. LODGE : It is on p. 162 of the American Counter-Case ; the reference
is to a report on the British Alaskan boundary, made in 1886, and as
this document which has been introduced here refers to it very elaborately
in that Supplementary Memorandum, I should like very much to see the
original report, because this gives only extracts.
Sir ROBERT FINLAY : I am told it will be here after the midday
Ijournment.
Mr. LODGE : Thank you ; I am much obliged to you.
Mr. ROBINSON : May I ask Senator Lodge what was the page to which
he called my attention ?
Mr. LODGE : Page 162 of the American Counter-Case.
Mr. ROBINSON: Oh, I thought it was the Supplementary Memorandum
on the views of General Cameron as submitted in that letter of Dr. George
Dawson to Sir Charles Tupper, but I think what that refers to is a
Supplementary Memorandum on the views which General Cameron expressed,
and which Dr. George Dawson copied in his letter to Sir Charles Tupper ; that
is all. It does not refer to the whole report of General Cameron, plainly.
Mr. LODGE : That Supplementary Memorandum quotes very largely from
a report of General Cameron. What I should like to have furnished is thé
report of 1886, whether that is what refers to it or not.
Mr. ROBINSON: I see; then I am told that the Supplementary Memorandum is to be found on p. 260 of our Case.
* JE§
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The PRESIDENT : The Attorney says he will have it looked for.
Mr. R O B I N S O N : Perhaps I may leave it tiU after the adjournment
and 1. will, find out Avhere the report is.
Then another remark made by the United States on this question is (and
you will find it in the United States' Counter-Case, p. 74) that in
matters of such moment Governments do not make known their views by
means of an informal meeting between two citizens or subjects, clothed with,
no authority either to speak or act for them, and (pp. 68 and 69) that it
cannot be seriously claimed that what was said at such a meeting • could
be regarded as official.
That would be very applicable, and would have force, if these conferences
between Mr. Dall and Dr. Dawson had stopped with what they said to each
other. Of course, what they said to each other at a perfectly informal meeting
could not be held as an expression of the views of either Government, and if
it had stopped there there would have been some force and some application
in a remark of that sort. But they did not stop there ; they went through
all the processes that I have described—going to the Secretary of State,
going to Congress, being debated in Congress—and that took them out entirely
of the remark which is made here. There is no question that that conference
was an entirely informal conference ; it was not intended that Dr. Dawson or
Mr. Dall should have power to bind either Government by what conclusions
they came to, and.it was not intended that .their conference should be. of that
formal character which a Conference between formally accredited and authorized
representatives of Governments usually are, but these communications passed
entirely out of that category and out of that character when they went through
the processes which I have endeavoured to call attention to.

The PRESIDENT: We will break off now, Mr. Robinson.

[Adjourned for a short time.]
Sir ROBERT F I N L A Y : I have got here the report of Major-General
Cameron, for which Senator Lodge asked ; I will hand it in.
The PRESIDENT : Thank you.
Miv ROBINSON : I want to say a word about that cession—to which I
have already alluded—of 1867, which they say, with some emphasis, was the
time for us to speak. You remember their saying that when they referred to
the map upon which Mr. Sumner relied. Now, we have got Mr. Sumner's
speech ; extracts from it are included in the documents. They cite a part
of the speech from the Presidential message, and print it ; and I suppose we
may refer to other parts of it. Now, this is what Mr. Sumner says :—
" Perhaps no region of equal extent on the globe, unless we except the
interior of Africa, or possibly Greenland, is as little known. Here I do not
speak for myself alone. A learned German, whom I have already quoted,
after saying that the explorations have been Umited to the coast, testifies that
| the interior,- not only of the continent, but even of the island of Sitka, is to-day
unexplored, and is iu every respect terra incognita.' The same has been repeated
of the islands also."
And then he quotes some poetry, which I need not repeat to the Tribunal,
speaking about " t h e wolf's long howl from Ounalaska's shore." He says
later :—
[1060]
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" Perhaps the most precise and valuable information has been contributed
by Germany."
And then he says :—
" I f we look to maps for information, here, again, we find ourselves disappointed. Latterly, the coast is outlined and described _ with reasonable
completeness; so also are the islands. , This is the contribution of navigators
and of recent Russian charts."
And then he says of the maps :—
" But the interior is little more than a blank, calling to mind ' the pathless
downs,' where, according to Prior, the old geographers ' place elephants instead
of towns.' I have already referred to what purports to be a ' General Map of
the Russian Empire,' published by the Academy of Sciences, at St. Pefersburgh,
in 1776, and republished at London in 1787, where Russian Americadoes not
appear. I might mention, also, that Captain Cook complained, in his day, of
the Russian maps as ' wonderfully erroneous.' On his return, English maps
recorded his explorations and the names he assigned to different parts of the
coast. These Avere reproduced in St. Petersburgh, and the Russian copy was then
reproduced in London, so that geographical knowledge was very little advanced.
Some of the best maps of this region are by Germans, who always excel in maps.
Here, for instance, is an excellent map of Aleutian Islands and the neighbouring
coasts, especiaUy to illustrate their orography and geography, which will be
found at the end of the volume of ' Transactions of the Imperial Mineralogical
Society,' at St. Petersburgh, to which I have already referred. Late maps attest
the tardiness of information."
This is merely expressing the same view which Mr. Bayard has
since expressed much more emphatically, that the maps were absolutely
useless ; they were merely conjectural.
And all that bears upon the
assertion that at the time of the accession was the time for us to have said
something. What could we have said ? We knew nothing—what could we
have said ? It must be remembered that their acquisition simply gave them the
territory which Russia had acquired from Great Britain, and the copies of
Articles I I I and IV describing the boundary are copied in the American Treaty.
Well, they knew all we knew ; they had the Treaty under which Russia acquired
her title, and they got all the title Russia had ; and what possible obligation
was there upon Great Britain, without being asked, to tell them anything
more?
I wish now to speak of Mr. Dennis' Report, for something has been
said about that.
In the first place, it is worthy of remark that that
Report of Mr. Dennis was never submitted, so far as Ave have been able
to ascertain, to the Government or brought to the attention of the
Government ; and the Government never by Order in Council approved
of it or adopted it. But you must remember that that Report was in
1874 ; and you must remember also that was a very short time, three years,
after the entrance of British Columbia into the Union. She did not become
part of Canada till 1871. Mr. Dennis was a Dominion official, who probably had
no very accurate information about the matter, and had not applied himself to
the consideration or meaning of the Treaty to any extent ; because if you look
you will find that he had never looked at the maps ; though I am bound to say
he had looked at them about as much as the negotiators had in one respect, for
he commits this curious mistake at p. 177 of the Appendix to our Case. He
says :—
" T h e undersigned is of opinion that it is unnecessary at present (and*it
may be for all time) to incur the expense of determining and marking any
portion of the boundary under ' consideration other than at certain of the
points mentioned in the extract alluded to m the despatch from Sir Edward
Thornton to Earl Granville, dated the 15th February, 1873 (that is to say):—
" 1. The head of the Portland Canal, or the intersection of the same by
the 56th paraUel of north latitude."
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Well, lie was | a wise there as the negotiators were They aU thought
that it went up the 56th parallel, and as one construction of that line would
read, it went beyond it. But at the next page he says :
1 The most expensive part of the service proposed is involved in determining the crossing of the rivers mentioned by the boundary, as the same is to
run directly parallel to the Pacific coast."
That would seem to show that he entertained the opinion that we have
always entertained.
Mr. AYLESWORTH : Another instance of his error is in repeating that
word | Isilcat," that unknoAvn river.
Mr. ROBINSON : Yes, there was no such river at all ; that was a mistake.
Then further on he says, at p. 224 in his instructions, paragraph 6 :—j
" It is assumed that the point on the river where a line Avould cross connecting the two highest, peaks ' of the mountains situate parallel to the coast '
adjoining on either side of the river (if within the distance of 10 marine
leagues from the coast, measured and estimated on a course at right angles to
the general bearing thereof opposite) would give the crossing of the river by
the international boundary at that point."
And then in paragraph 7 he says :—
I The general direction of the coast embracing said 30 miles on each side
of the Stikine, is indicated on the tracing D, and may be taken as north
32 degrees west."
And so on. If you read the whole of the report you will see that
Mr. Dennis, so far from expressing or entertaining any deliberate opinion
contrary to our view of the matter, had really never considered the matter
carefully, had never applied his mind to the construction of the Treaty or to
the nature of the topography of the region. And he took those rivers from
the despatch of Sir Edward Thornton to Earl Granville, which is found at
p. 168, where Sir Edward Thornton simply quotes from Mr. Fish, and says
that—
"On the 12th instant Mr. Fish informed me, in the presence of Admiral
Provost, that he had since received from the Engineer Department a detailed
report of the estimated expense of the survey on the part of'the United States
and of the time which it would occupy. That Department, it seems, states that
the cost would be about a million and a half of dollars for the United States
alone," &c.
Now that shows that he was simply adopting the opinion which had
been suggested by the United States, and which had been communicated by
Sir Edward Thornton, who was our Minister at that time at Washington, to
Lord GranviUe, who was the Secretary of State in London. And the report
just comes to this : there are a great many expressions which are in our
favour and confirm our view, more especially as to the line and the general
trend of the line ; but they rely upon it because they say the line crosses
the rivers running into the heads of the inlets—and it could not cross the
rivers unless it went above the inlets. That remark of the learned AttorneyGeneral is very apposite here :—
" I do not know how anyone is to understand what are the heads of the
rivers and inlets, and what is the river itself."
If the head of the inlet is an estuary of a river, it is very hard indeed
to tell where the river begins and where the estuary ends.
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As I think I have already said, that had never been Canadian territory
fa until three years before, in 1871.
i, ui T, j
Sept. 29,1903.
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w a s a Dominion official at Ottawa, and probably had never
seen the country. He was writing with the general knowledge that such a
person might have—and, as I have said, as a matter of fact, I believe his
report was never adopted, or concurred in, by the Government,
The United States have constantly said that they have always adopted
a consistent, uniform, unvarying view of this Treaty. Well, now, I refer in
the first place to Dr. Mendenhall, Avho was appointed by the United States
to be the head of the joint survey on their side, which was to be carried
on under the Convention of 1892, and gave his instructions to his officials.
(Appendix to British Case, pp. 273 et seq.) There were several of them, and all,
I believe, enrineers of experience, who were to assist him and form his staff.
He says' in° his report that those instructions are the result of several
conferences with these various gentlemen. And he gives, in the instructions
to each, the two clauses of the Treaty defining the boundary. So that it.
was done with great deliberation, for there was plenty of time ; it was some
months after his appointment. They had met and considered this matter,
and this was the result of his instructions. He tells them that the line is to
be run in accordance with the general trend of the coast.
"Frequent verbal conferences," he says (p. 275), " h a v e given you a clear
idea of wdiat is to be accomplished."
Then he says, referring to the Taku Inlet (p. 276), you are to take "a
point on the inlet or river," showing that he did not know where it would be,
either on an inlet or river, '* distant not less than 30 nautical miles from the
coast of the mainland in a direction at right angles to its general trend."
Nothing could well be more, explicit than that, or come from higher
authority ; because he was the gentleman whom the United States had
selected as the most competent and the most Ukely to know what that Treaty
meant from an engineer's point of view, and how it ought to be construed.
And here are his instructions. The United States seem to feel the importance
of this, because they say, in their Counter-Case (p. 34), that while they
appreciate that this might be construed into an admission on Dr. Mendenhall's
part that he coincided with the view taken by the Canadians, it emphatically
was not his intention, and he certainly changed his mind ; and the way in
which they say that Mr. Mendenhall changed his mind was by writing an
article in a popular magazine four years afterwards. Well, if the point which
we present was capable of no better answer, I really think it had better have
gone unanswered; because I cannot argue with any seriousness, before a
judicial Tribunal, which is the most entitled to be regarded as his final and
deliberate expression of opinion—the directions which he gave to his subordinates in the discharge of his official, duty, under a sense of responsibility,
or the expressions which he used in a popular magazine article written four
years afterwards.
As to Dr. Mendenhall and the concluding paragraph of his magazine
article, to be found at p. 277 of the Appendix to the United States' CounterCase, which the learned Attorney-General has referred to, and founded his
own comment upon, this one observation occurs to me. It is very satisfactory
to us to be told that Mr. Mendenhall is a gentleman who has changed his mind
once, because it permits us to hope that he will change it again, and that he
may see reason to drop the very unfavourable and emphatic views which he
has expressed as to the character of British diplomacy. W e must read this,
however, m connection with a very comprehensive opinion which has been
expressed by Dr. Dall, another official of our friends, in a work published by
him in 1870 from which an extract is given at p. 321 of the United States'
Case Appendix, as to « the insatiable Hudson's Bay Company—ever ready to
extend their traffic by force, or fraud if necessary," and their "audacious
idea conceived in consequence.
Reading this with the view expressed by Mr. Mendenhall, it occurred to
me that I might properly pass over such things without comment; but
when we find expressions of that sort put into print, served upon us, and
brought to our attention, it seems to me that they must have been thought to

have some connection with this Case in some way, and that, therefore, we
ought to consider and notice them, and give them such answer as we may
Well, I have only this answer to give—I believe we are anxious, in the part of
the Empire from which I come, for reciprocity Avith our friends in almost
everything ; but we do not want any reciprocity in utterances of that sort ;
and when they tender us such opinions—as they have done here I can
only say that we have got nothing of the kind to give them in exchange.
We do not understand such opinions. So far as I know, none of our officials
have ever entertained or expressed them. I can only say, therefore, that
these opinions must remain unanswered for whatever they are worth ; and I
do not profess the smallest regret for being obliged to leave them in that
position. I do not desire to proceed further upon a topic of that sort,
because while I say that our officials here have never expressed such opinions^
which is absolutely true, I do not want anybody to imagine that I am claiming
for every one in Canada and in England all the good sense and right feeling
that people ought to possess. We have people, no doubt, on our side of the
continent who are capable of writing such things just as well as our friends
have ; and no doubt when such expressions are used in either country, they are
sure to produce similar expressions in the other. 1 will only add, I wish the
same feeling prevailed everywhere outside of this room in both countries
Avhich has prevailed here among us, and that we had not to deal with matters
of that kind.
Dr. Mendenhall, however, is not alone in his views as to the boundary
line. Dr. Mendenhall repented and wrote an article in a magazine, but it
is a. curious thing that his predecessor, Mr. Thorn, expressed a precisely similar
opinion, which is to be found at p. 268 of the Appendix to our Case. We
speak of Mr. Thorn in our Case somewhere in the Appendix merely as a
surveyor. I am told that is a mistake. As a matter of fact, he -was
Mr. Mendenhall's predecessor as head of the Geodetic Survey ; this appears,
my learned friend Mr. Duff says, from the previous letter at p. 267.
1 was told our description of him was a misprint. Yes, a letter addressed
to the Minister of the Interior, Canada, and it is. signed by F. M. Thorn,
Superintendent. He, therefore, was Mr. MendenhaU's Superintendent in that
important office. For some reason he came to precisely the same conclusion,
and we do not find that he ever changed his opinion in any way. I do not
use this as showing that that is the right view. We do not care either
what Mr. MendenhaU thought or what Mr. Thorn thought, so far as it goes to
decide the question in issue before the Tribunal ; but when the United States
tell us that they from the beginning to the end have always adopted and
avowed and announced one invariable, consistent, uniform view, all I can say
is you cannot reconcile that with these two documents from their very best
officials announcing distinctly the same view as ours. You cannot run this
line parallel with the general trend of the coast and around all the different
inlets, and they both thought it was to be run there. That proves nothing
more than that they were not a bit more certain than we were how this Treaty
was to be construed ; the Tribunal has to construe it. And when they talk
of Mr. Dennis having said this, and somebody else having said that, we say it
is perfectly possible that in the fifty or sixty years that have elapsed some of
our officials may not have taken the view that we take now. It is plain and
beyond dispute that in 1892 their officials took precisely the view we take at
present, and surely that disposes of any argument in favour of their unvarying
consistency.
Then I wish to say a word about the Conference of 1892, because we
have always attached enormous importance to that, and I may go back
first for some years to speak of our general conduct. We are told that from
the beginning we have been neglectful, that we have misled them. There is
no shadow of proof that they were misled by anything we did or did not do.
But let us see what we did do. Up to 1871 no one wiU pretend that this was
anything but an absolutely unknown, unoccupied country. The moment
British Columbia came into the Dominion—when I say the moment she
came in I mean the year after, or in 1872—the British Columbia Government
took it up,.addressed a letter to the Imperial Government, and said it was very
desirable that this boundary should be laid out and ascertained. The American
Government—and nobody blames them—said what I think was a very natural
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thing to say—that the country was not worth it—that it would post a million
and a half, and thev were not willing to spend that money upon it. That was
Sept. 29,1903. n a f c u r a l enough, but | W as no fault of ours. We had called their attention to
it, and Mr. Fish had stated, in effect : " I entirely agree with you ; I think it
is' most desirable that should be done ; but I do not believe we can get
Congress to advance the money." And that went on for a very long time. I
need not pursue all those investigations, because you will find that they have all
been set out in our Case. But the pith of it all is that we were from time to
time urring that this line should be ascertained. And you will find a Message
from the Bresident, in 1872, referred to in Mr. Choate's despatch of the 22nd
January, 1900 (Appendix to United States' Counter-Case, p. 138), in which he
says that it was very desirable to have the boundary determined before any
- question arose—while there was no question pending between the two Governments, and while the country Avas unsettled and unoccupied, and of comparatively little consequence. l a m not quoting the words—your Lordships are all
familiar with them. Now, they construe that in this way ; and I ask, is there
any reason for it ? Mr. Choate says it is absolutely certain that when the
Bresident said that no question had ever arisen, what he meant, in effect,
was that every question had been settled, and he had no idea of there being any
open question. Why, the real truth was that nobody up to that time had
raised any question on the Treaty, or announced any view of the Treaty.
We had never told the United States exactly how we construed it; they had
never asked us, and they had never told us ; and the President is absolutely
right in saying that no question had ever arisen. That expression has been
used in some other document ; and it is always taken by them—our statement that no question has ever arisen—as a statement that all questions
had. been settled in advance. I cannot understand how language can be so
entirely diverted from what would seem to be its natural meaning. If I had
made an agreement with anybody.else, and somebody had spoken to me and
said, " W h a t is the meaning of that Agreement, and what have you agreed
upon about i t ? " — " O h ! " — I should say—"no question has ever arisen; I
have never been asked before."
It does not mean anything more. Does it mean to say I have settled
every question about it with him ? What is the meaning of saying 'that no
question had arisen if it does not mean that there never had been any question
up to this time to settle ? That is the fair and reasonable meaning of what was
said on that occasion. No question had ever arisen.
Then we had the Convention of 1892 (at p. 269 of the Appendix to our
Case), by which it was agreed: " T h a t a coincident or joint survey (as may
be found in practice most convenient) shall be made of the territory adjacent to
that part of the boundary line of the Dominion of Canada and the United States
of America dividing the Brovince of British Columbia and the North-West Territory of Canada from the territory of Alaska, from the latitude of 54 degrees
40 minutes north to the point where the said boundary line encounters the
141st degree of longitude westward from the meridian of Greenwich, by Commissions to be appointed severally by the High Contracting Parties, Avith a
view to the ascertainment of the facts and data necessary to the permanent
delimitation of said boundary line, in accordance with the spirit and intent of
the existing Treaties in regard to it between Great Britain and Russia and
between the United States and Russia," the United States having then succeeded
to the rights of Russia.
Now, I venture to say if there ever was a time to speak, if the United
States then thought and intended to say and urge that they had already
settled the most important question here—that they had settled that this
boundary line was to run round the inlets by their conduct in the exhibition of
these maps, and by what we ought to have ascertained from the maps, and that
there was no j necessity to ascertain anything more than that, but simply to
run the line m accordance with that contention which had been established
as our mutual understanding — if ever there was an occasion when they
ought to have.spoken, they should have spoken then. But the Convention
itself and the duty of the Convention, is utterly inconsistent, I venture to
submit, with any such idea or thought ; because what was required by that Convention was not to survey and lay out the line—but a preliminary survey to
ascertain the facts. "yy*hat was the sense of a preliminary survey if, as our
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friends contend on the other side, the course of the line had been irrevocably Mr. Robinson*
established by the mutual understanding of the Parties, and must go as
they say, around these inlets. What did they want a preliminary survey for 1 Sept. 29, 190&
They merely had to send the surveyors into the country and ask them to run
the line.
But they said, and we said, too, | No. We want to ascertain aU the facts.
Nobody knows anything about this country ; we want to get the topographicai
data and information which is required, and then it will be for some Tribunal,
or for us by agreement, to apply them to settle the meaning of the Treaty, and
see if we can agree upon its construction."
But if as a fact we were in such a position, by what had taken place by
our assent and by our acquiescence, that a particular line had been agreed upon
running round the inlets, what did they want a preliminary survey for?
What did they want a collection of data for ? Why did they want any other
further Tribunal to run the line ? Their contention now is—not that they were
to ascertain the meaning of the Treaty and how it applies to the line, but
simply that they were to run the line on the ground in accordance with this
construction, which they say has been established by our acquiescence.
I submit, and I do not want to delay by emphasizing what has been said
before, probably much better—but I submit that this is wholly untenable. I
ask the Tribunal, in all fairness, if, after we had agreed to join them in a survey
to ascertain a boundary in accordance with the spirit and the intent of the
existing Treaties, it is possible to say that the intention of these Treaties
had been settled between us by the facts they have appealed to. If we
thought that they would say this there would have been no coincident
or joint survey ; we could not have agreed to it. We had announced our
vieAv in 1888, and they knew it. We had announced it as plainly as possible,
and they must have understood that we were holding to that view, and that we
-would never acknowledge for a moment that we had been committed to a view
different to that announced by Dr. Dawson ; different from that communicated
to the Secretary of State, different from that communicated to Congress and from
what was understood by Congress as is shown by their debate. Therefore we
say that the Convention of 1892 is absolutely conclusive—not in favour of our
being right or wrong. I do not put it in that way the least in the world, but
of our having a perfect right, here and now, to insist upon the construction of
the Treaty Avhich we had previously announced to them four years before.
There is only one other matter which I desire to say a word about, and it is
of comparatively little importance, for if we had announced our contention—
as I submit we had announced it beyond question—in 1888, it is of no great
consequence whether we announced it again or not in 1892. But we have a
letter here from General Foster, of the 7th November, 1899—which is to be
found in the Appendix to the American Counter-Case, p. 122—stating very
distinctly that at the Conference of 1892 there was not a hint given by our
Representatives of our claim to these inlets. General Foster, beyond all question, states his recollection just as it was—I am not questioning that for an
instant—but we have to remember that this is General Foster's recollection of
a conversation which took place seven years before. The way in which that
letter happened to be elicited is this : In Lord Salisbury's despatch he had
stated that at the Conference of 1892—I have m a d e a memorandum of the
Avords, as it was a matter of which I wish to speak with entire accuracy—in
Lord Salisbury's despatch to Mr. Tower, of the 14th August, 1899, which is
printed in the Appendix to the United States' Counter-Case, on p. 135, it is
stated—in answer to Mr. Choate's despatch, where he says that they never knew
of our claim until 1898—that in the Conference of 1892 j the views of Her
Majesty's Government as to the boundary were fuUy stated." Now, that is
a statement made in the Minutes of the Conference which were kept by
our Representatives, and are printed in our Dominion sessional proceedings
referred to, and which are confirmed by Lord Pauncefote. Gur system
veas to keep Minutes—apparently at the close of each day to make a
Minute of what had taken place. Lord Pauncefote, who was our Minister in
Washington, and was present during the negotiations, confirmed, in writing,
each Report, " I concur in the above Minute of Proceedings.—Julian
Pauncefote." Now, Lord Pauncefote was not a man to concur in anything as
3
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a statement of facts if he had not reason to know and believe that it was
accurate.
.
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Then we have the same in substance in another Minute, l cto not know
how it is possible that the views of Her Majesty's Government could have been
fully stated if they did not include a statement of the view which had been
announced bv Dr. Dawson, and had been communicated as I have mentioned.
I t is very unfortunate that none of the gentlemen who could have spoken to
this.as matter of mere recollection are yet with us. Neither Lord Pauncefote,
Sa/r John Thompson, nor Dr. Dawson are now Uviiag. But we did what we
could. We referred to Sir Mackenzie BoweU.
Mr. DICKINSON: Mr. Robiiaaon, pensait me.
We have never been
fain-risked with a copy of that—it is not in your documents ; it is referred to in
the Argument.
Mr. ROBINSON : You are quite right.
been served on you.

I am told, however, that it has

Mr. DICKINSON : If it concerns the statement of Mr. Foster I wiU imake
Tto ofeaeeti-oto, to it. This, however, does not e&temd to any other new matter
tfeatmay toe introducedMr. ROBINSON : I am not going to introduce anything.
that it was served upon you ?

Is it not a fact

Mr. DICKINSON : I do not know ; probably it was.
Mr. ROBINSON : If it was served upon you——
Mr. DICKINSON : I withdraw any objection, anyway.
The PRESIDENT : You can read it, Mr. Robinson.
General FOSTER : A copy was received after our arrival in London.
Mr. DICKENSON: Yes, that is what I thought—after our arrival in
London.
The PRESIDENT : Very well.
Mr. ROBINSON: Well, all that is said in that, in substance, is this:
General Foster says that there was no hint expressed at that time of our
claim to the inlets, and I gather from his statement—and he will know
whether I am accurate in this—that his view was that there was no wide
divergence of view on the subject at all. Now, what Sir Mackenzie Bowell
says, in substance, is this—but really, if you have any objection I will not
press it.
Mr. DICKINSON : No, I withdraw any objection.
Mr. ROBINSON: Sir Mackenzie Bowell had nothing to do with this
subject. Sir John Thompson was then Minister of Justice and a lawyer of
eminence ; he had been a judge, and was charged with this particular subject,
naturally enough, and, therefore, Sir Mackenzie Bowell did not pay any
particular attention to it. He says that what he was astonished to hear was
that there was no divergence of view Upon this subject, because his opinion
always was that there was a very wide divergence of view, and he gives in Sir
John Thompson's Memorandum of the matter. He says :
" I can have no hesitation in saving that I always understood that there
was a clear divergence of view between the Governments of Great Britain and
the United States on the subject of the Alaska boundary and I confess to
.some surprise concerning that statement which is called An question."
I tinuk I have not explained to the Tribunal how it was that General
Fosters letter was called for. When Lord Salisbury had made this statement

—this extract from the minutes—to show that Mr. Choate Avas not accurate in
what he had said, Mr. Hay, then Secretary of State, called upon General Foster
to state his recollection. That was in 1899, and General Foster wrote the
letter then which is printed in their Case.
The PRESIDENT : I reaUy doubt, you know, whether that letter was
evidence. It does not carry the matter much further one Avay or the other
Mr. Robinson. You have already referred to antecedent documents that are of
far more importance than what happened in 1899.
Mr. ROBINSON : Well, I am not anxious to press it. I thought it was
right to refer to it because of what was stated in our despatches, and I thought
we ought to justify those despatches. In the next place, we have this to look
at—the presumption must be that Sir John Thompson, being specially charged
with this matter, must have had a conference with Dr. Dawson (who was then
alive) before he left Ottawa, but it is said that he went down there and said
nothing about it. And it must be remembered that this is a statement not of
what was said in a conversation seven years before, because I quite understand that a statement may fix itself upon the memory, but it is a negative
statement that something which a person may not remember or may not have
heard at the moment was never made. This, however, is a personal matter,
and I desire only to state how that despatch came to be written, and what is
the justification for it. If you refer to these Dominion records of ours, the
Sessional papers, you wdl find the Minutes there, stating what Lord Salisbury
said. Another thing has been brought to my attention. I have been told by
people conversant with such things in matters of government that where
surveys are ordered, and there is any question about previous occupation
or previous claims, it is always part of the directions to the surveyors to
ascertain whether there is any occupation of the territory, or anything of that
sort, or whether any previous claims have been made to it. Here it is plain
that the surveyors were never intended to take cognizance of anything of the
kind, and did not think of it. They were not expected to think of it or to pay
any attention to it, and that is another circumstance confirming the idea that
it was never intended to do more than to get the information which would
enable the Tribunal, as we say, to define this boundary in accordance with the.
spirit and intent of the existing Treaties. And Mr. MendenhaU's instructions
on p. 273 of the Appendix to our Case confirm that view of it.
Now, I think I have touched upon everything that it seems to me I can
touch upon with any sort of advantage. I have been pressed throughout with
the considerations to which I aUuded at my opening; it was impossible that
they should not press upon me, and that I should not feel them in everything
that I have said, because it has all been in its nature, in the form in which
I have said it, if not in substance, a repetition of what the Attorney-General
has said before; and I could not help feeling not only that, but that with
a Tribunal such as I have now the honour of addressing, the form of an
Argument is of very minor importance indeed if they are aware of the
substance, and it is certainly not worth while spending any undue time in
putting the same thing before members of a Tribunal such as the present
simply in a different form. I have, therefore, only to conclude ; but I should
like to add one word to what I have said, and perhaps said imperfectly, in
my opening, because I wish it to be known in the part of the Empire from
which I come that this Case has received not only the most ample and earnest
attention, but the fullest justice at the hands of the Attorney-General and the
Solicitor-General, and I wish to be sure that I have carried out the wish that
was expressed to me by the Representative of Canada, that we fully appreciate
and understand there the fact that this Case has received that attention and
that justice it deserves at the hands of the head—or I might rather say the
heads—of the English Bar, in what is our mother-country. I have to thank
the Tribunal for the consideration which they have shown to me in the
somewhat unfortunate circumstances which compelled me to lose a certain
portion of their time yesterday,* which I very much regret.
The PRESIDENT : Mr. Robinson, we are very much indebted to you for
your Argument, and the very generous way in which you have spoken of your
[10601
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colleagues makes it necessary for me to say that nobody knows better than I do
Mr. Taylor.
the immense value of your advocacy and your judgment, of which Canada and
Sept 29, 1903. Great Britain had the fullest benefit in the Behring Sea Arbitration. It is not
• given to many men to appear twice for their country in International Arbitration and I am quite sure that both the learned Attorney-General and the
learned Solicitor-General must have profited as much by your advice as the
Tribunal will certainly profit by your Argument.
Mr. ROBINSON : I am very much obliged to you, my Lord.
Mr. TAYLOR : Mr. President,—Upon the face of the Treaty, under whose
mandate this Tribunal has been constituted, the contracting Governments have
declared their purpose to be the friendly and final adjustment of certain
differences pending between them as to the true meaning and application of
Articles III, IV, and V of a certain Convention executed between Great
Britain and'Russia in February, 1825. Then, in order to draw the mind of
the Tribunal more explicitly still to the conflicting constructions to which
these Articles have been subjected, this Tribunal has been called upon
not simply to answer, but to answer and decide, seven clear and explicit
questions which the Treaty propounds.
There can be neither doubt
nor cavil either as to the nature of the elements which compose this
Tribunal or as to the manner in which its high functions must be exercised.
There is no basis whatever for the idea that this is a Treaty of Arbitration, or that this is a Board of Arbitration, in the ordinary acceptation of those
terms. This Tribunal does not represent a group of diplomats convened to
compromise a difference. It is a Judicial Tribunal, a Court, in the highest
sense in which that term has so far been used in the law of nations. As
impartial jurists of repute, you have been commissioned to pass judicially
upon the questions submitted to your adjudication. That is, you must apply to
the contested facts now pending before you, so far as they can be applied, the
principles embodied in that code known as international law. I take it to be a
fact full of hopeful significance that such is the constitution of the first International Tribunal in the history of the English people, ever convened here in the
old land to pass judicially upon a question of title to a part of the new. If, then,
this be a Judicial Tribunal, reference must be made at the outset to the nature of
t h e rules regulating the admission of evidence upon which its judgment is to be
based. No distinction is more elementary than that which divides the general
principles of international law that apply at all times and among all peoples
from those special and conventional rules agreed upon by two or more nations
for the settlement of a particular controversy, or to dominate upon a particular
occasion. If the makers of the Treaty of 1893 had seen fit to embody no
conventional rules in this Treaty, you would have been governed, so far as
evidence is concerned, by the general rules of international law, which regulate the construction of Treaties. And here I turn aside for a moment, to
read to the Court a statement of the general rule, which would govern you as
to antecedent facts, as propounded by Calvo : —
" You may also, in order to arrive at a harmonious conclusion, examine
the facts, the circumstances which immediately preceded the signature of the
Agreement, referring to the protocols, the procès-verbaux, or to other writings
addressed by the negotiators, examining the motives and the causes which
have brought about the Treaty—in a word, the reason of the transaction
{ratio legis) ; finally, by comparing the text with other Treaties, anterior,
posterior, or contemporary, concluded by the same Parties in analogous
cases."

1

If the criticism shall be made that that general rule applies only to facts
preceding the Treaty the answer comes at once that the doctrine of
acquiescence is a substantive element in international law, and under that
doctrine of acquiescence you can inquire into every subsequent fact which is
pertinent to the issue, showing the intent of the Parties by their subsequent
acts. But in order to prevent any possible misapprehension, in order to
widen the area and scope of the general rules of international law, the makers
•of this_ Treaty have seen fit to engraft upon its face three conventional rules—
•enlarging rules. And if your Honours will permit me—although you have heard
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them—I would like to read those three conventional rules in their order.
first is ;—
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« Each Party may present to the Tribunal all pertinent evidence, documentary, historical, geographical, or topographical, including maps and charts,
iu its possession or control and applicable to the rightful decision of the
questions submitted, and if it appears to the Tribunal that there is evidence
pertinent to the case in the possession of either Party, and which has not been
produced, the Tribunal may in its discretion order the production of the same
by the Party having control thereof."
The second is :—
" It is agreed by the High Contracting Parties that the Tribunal shall
consider in the settlement of the questions submitted to its decision the Treaties
respectively concluded between His Britannic Majesty and the Emperor of All
the Russias, under date of 28th (16th) February, A.D. 1825, and between the
United States of America and the Emperor of All the Russias, concluded
under date of 30th (18th) March, A.D. 1867 ; and particularly the Articles III,
IV, V, of the first-mentioned Treaty, which in the original text are word for
word as follows."
The third is :—
| The Tribunal shall also take into consideration any action of the several
Governments or of their respective representatives preliminary or subsequent
to the conclusion of the said Treaties, so far as the same tends to show the
original and effective understanding of the parties in respect to the limits of
their several territorial jurisdictions, under and by virtue of the provisions of
the said Treaties."
Therefore, when the question is asked, What are the rules that regulate the
introduction of evidence before this Tribunal ?—the answer must be made that
they are the general rules of international law as widened and expanded and
defined by the three conventional rules which the Treaty contains.
And here let me, once for all, state a fact which every known book
on international law contains, and that is, that the substructure of the whole
international system is the Roman law as developed and embodied in the codes
of the continental nations. We have absolutely nothing in the world to do
with the common law rules of evidence in any shape or form. So we must
recognize the fact that this being a Tribunal governed by the rules of procedure
and the rules of evidence which prevail in Roman law tribunals, every fact is
admissible which is pertinent to the issue, and its pertinence is a question to be
•determined by the judges themselves.
In the light of that rule, which I hope I have correctly stated, let us test
the two exceptions which the British Counter-Case contains to a great deal of the
evidence offered on the part of the United States. The first exception is
this :—
S This excludes all private action, and a fortiori, all private expressions of
opinion, whether by map makers or others."
The answer is, that every map depends for its value upon the reputation
of its maker and upon its intrinsic merits, and it is relevant if it is pertinent to
the issue. How far it is pertinent and valuable, this Tribunal must determine
in each particular case in reference to each particular map. A more important
•exception is this :—
S It is not a question of showing what view was taken and contended for
after the question was raised, still less who was in possession when the Treaty
of Arbitration was entered into. In addition, the understanding which the
action must tend to show is that of the ' Parties,' that is to say, of both Parties.
Action by one Party not known to the other Party will not tend to show
this."
Permit me to test that exception by
that within two months after the Treaty
Admiralty had issued a secret order to the
•warning him not to enter into the interior

a practical illustration. Suppose
in question was signed the British
commander of every British snip,
waters of the lisière at the heads
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of the inlets, because under a Treaty which Great Britain had made with Russia,
Mr. Taylor.
it is considered improper and inexpedient that a warship should so enter. And
Sept. 29, 1903. suppose that upon the same day the Russian Admiralty had issued an identical
secret order to the commander of every Russian ship that might be stationed
in that quarter to prevent the entry of any British ship there for the same
reason. Now, suppose that after the lapse of all this time these two identical
secret orders construing this Treaty by the two Governments were exhibited
here, could anybody be found who would argue that these contemporaneous
official constructions by the two Governments would pot be admissible because,
perchance, at the moment when one secret order was issued by one Government
it was not known to the other ? I take it that that exception bears upon its
face its own refutation.
. .
In the light of the true rules regulating the admission of evidence before
this Tribunal the practical difficulty is this. You are overwhelmed by the
great sea of facts in which there are certain cardinal dominant facts which must
be lifted up and disencumbered from the little facts by which they are
pe&tered, so that a definite conclusion can be reached on the main issues. I
deem it the duty of every advocate who appears before you to do what he can
to simplify this controversy by attempting to eliminate from the mass the great
facts upon which your judgment must be based. And in my 'feeble effort to
aid the Tribunal in that respect, I cannot forget that wise admonition which
was given long ago to every lawyer by one of the greatest of EngUsh novelists.
Whoever has read Dickens's " Cricket on the Hearth " will recollect at once
the form of old Caleb Plummer, the toy-maker, whose business it was to
manufacture Noah's arks. One day, as he was standing by his bench and
filling the arks with animals, he said to his blind daughter, "Bertha, the
only thing that hurts my conscience in this business of making Noah's arks
is that I am forced to make the flies and elephants all the same size." Fortunately for those of us who are engaged in the business of. advocacy, we are
not compelled to make the flies and the elephants of the same size. Now, my
special duty in this case is to attempt to elaborate and to present to the Court
—imperfectly as I must, but as clearly as I can—the questions of constitutional
law which must be applied to the contested facts before you, and I shall not deal
with the questions of fact in this record, save so far as they may be necessary to
the application of the law propositions, which I shall attempt to illustrate to you.
And we must bear in mind at the outset that when we speak of a Judicial
Tribunal, we necessarily presuppose a system of law which that Tribunal must
administer. There is but one system of law which you can possibly administer,
and remember that international law is not a growth of yesterday. This is
not the first Boundary Tribunal that has ever sat, and if we look far enough
Ave will find that every question which has been raised here has been anticipated, and there is an international rule, if we will only avail ourselves of it,
which will bring us to a clear, a logical, and a practical conclusion with
reference to every question upon which you must pass.
Primarily, this is an inquiry as to a question of title growing out of conflicts between European nations partitioning between them the soil of the New
World. Therefore, is it not a logical necessity, as a preface to my argument,
that I should refer very briefly to the source and nature of that law which
regulated the partitioning of the New World ? Long before this North-Western
Coast was discovered, the heart of North America had been partitioned
between England, France, and Spain on certain principles drawn from Roman
sources of the vaguest and most unsatisfactory character.
In Roman law the principle was known of appropriating res nullim
through the principle called occupatio. Res nullius sometimes consisted of
islands raised in the middle of a river, and, what is more to the point, of islands
that had. arisen off the coast of Italy, through volcanic action, to which that
country was no stranger. It was to a limited subject-matter like that that the
principles of discovery had been applied, and it was from these meagre and
unsatisfactory sources that Grotius drew the principles which European nations
attempted to apply to the partitioning of the New World. Out of that condition
of things grew the the law of discovery, the essence of which was that the
discoverer indicated that he desired to occupy the res nullius, and that through
occupatio he intended to retain it. The practical difficulty in this doctrine of
discovery was that there was nothing to indicate the'extent to which the

dominion of the discoverer went, and in the early stages of this doctrine there
was a proposition that the discoverer should take possession, claim not only
w hat he entered into, but everything necessary for the future development of
the settlement which he made. Then the first modification that was made was
that settlements upon the sea coast should extend only to the watershed, and it
tfas with that principle that the American Commissioners went to Madrid in
the great boundary controversy of Louisiana, in 1803-05, and it was that
limitation of the watershed that passed into the international law of the
world.
But, as everybody knows, title by discovery was a complete and hopeless failure, and for that reason the publicists of the world soon understood
that they had to drop the doctrine of title by discovery, and substitute in its
place what was more practical and definite—the doctrine of occupation. And
we have a d o c u m e n t s this Case that has been more than once read to this
Court, which is rich in historic interest, and that is the directions sent to the
Bake of Wellington upon the eve of the conference at Verona, telling him that
the best publicists of the world had come to the conclusion tkat° this new
doctrine of title by occupation was a better title than that by discovery. The
irony of that instruction is that through it Englamd, or Great Britain, was
eliminating the one plausible basis of claim to the North-West Coast that she
could hope to assert. Bmt the doctrine of occupation also had the sanaie
inherent infirnaity : it failed to define with any precision the point to which the
occupier extended his possession. Therefore, the third and last expedient to
•which the publicists of the world addressed themselves to remove this great
difficulty was the invention of Treaties of deMmitation.
I have indulged in this preface siimply to show the process by which we
come to the making of a Treaty regulating the extent of a piece of land
upon the sea-coast so that the infirmities of title by discovery and the
infirmities of title by occupation might be removed by a Treaty of dedinrhtation, which did not indulge in a general expression about the watershed, but which (iefiiffled once and for all the precise extent to which
the occupier of the coast could go into the interior. And when we go
into this correspondence we see this described as a Treaty of deUmitaition, and when we look into the motive of Russia for making this Treaty
as explained by Count Nesselrode, he said that the greatest anxiety and the
greatest thing that Russia had to gain out of this transaction was the fixing by
a Treaty of delimitation just what her -possession was to be. And in reply, as
my coUeague Mr. Watson read to your Honours, Mr. Canning declared that
there could be no subsequent doubt or question or difficulty as to what that
title could be. So the motive which entered into the making of this Treaty was
tthe desire to obtain such a positive and definite statement as to the area of
occupation as should remove these Parties from all the difficulties which were
inherent in the old titles -by discovery and occupation. From this point of
view this controversy is of immense importance to the peace of
the world and to the future of international law, because to-day the
partitioning of Africa is progressing with more rapidity than, ever the
partitioning of America went, and the European nations to-day in the light
of American experience are attempting by Treaties of delimitation, called
•spheres of influence, to provide that the settlements which are now made upon
the African coast shall never grow into future conflicts as to boundary by
•explicitly defining in advance what are the limits of those boundaries when the
.growing settlements shall come together. And if time sufiiced, I would be
very happy to read from an English publicist a short exposition, but I will
«imply state it—that in the light of American experience, that in view of the
fact that the titles of discovery and occupation in the new world had ended in
boundary controversies which have become historical, and that in view of the
imperfections of the old system, the European nations to day are striving to
keep the peace of the world by fixing in advance through Treaties of
delimitation the partitioning of the great world that we call Africa.
So I say that i t is a matter of immense importance for us to know whether
•or not a Treaty of delimitation can be made—whether, when diplomats have
laboured for years, when they have declared on all sides that all doubt is to be
eliminated—whether a Treaty of Delimitation amounts to anything serious or
not, or whether, in .the language of the British Argument, it is a mere paper
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boundary which really signifies nothing serious whatsoever. Heretofore this
Mr. Taylor.
particular clause in the British Argument (page 41) has been made the
Sept. 29, 1903. subject of discussion, and it was then treated as if it were a mere matter of
words. I desire to read that clause :
I The contention of Great Britain, which will be more fully developed
hereafter, is that the Treaty of 1825 merely established a boundary on paper,
to be located when the time arrived which should ma.ke tliat step necessary;
and further, that such locating of the boundary would not merely consist of an
identification of points referred to (as in the case^of the water boundary), but
would involve an ascertainment of facts and data."
The full significance of that, what I think I may call, radical declaration,
cannot be understood by reading the text alone. We must take in connection
with it the scheme through which out of a sea of mountain peaks Great Britain
proposes to construct what she is pleased to call a mountain boundary upon
artificial and arbitrary principles. And here I desire - to bring the mind
of the Court to a thought or a question which I think is fundamental
in this case.
From the beginning of progressive history until to-day
mountain boundaries—natural mountain boundaries—have been a feature
in the history of mankind.
They have divided people from people,
nation from nation ; they have affected the characters of people and of
institutions ; and if there is anything in the world stereotyped upon the mind
of mankind it is that conception of a natural boundary which comes when a
real natural boundary is set up as a fence between two nations. Let us take
the Pyrenees, dividing France from Spain. Here we have a boundary which
changes the character of the French " Basque " from the Spanish " Basque " ;
here is a great natural line of demarcation, and all mankind comprehends
what it means. Now, I say that the radical departure which Great Britain is
attempting to make in this case is to take a purely artificial creation which has
nothing in the world to do with a natural boundary of mountains, and to take
arbitrarily a line of peaks out of which she can construct, a purely artificial
line, which, after she has constructed it, bears no mors relation to a natural
mountain boundary than a Hyperion to a Satyr. And it is this circumstance
which explains this passage, when a reference is made to facts and data. The
proposition of Great Britain is out of certain facts and data to construct an
artificial boundary which, so far as I have been able to ascertain, has no
precedent in the history of mankind.
I have tried to find out if in the
history of the past any boundary has ever been made upon any such
principle, if there is any boundary between any nations in the world
constructed upon artificial and arbitrary principles of this kind which can be
called a natural boundary, and so far as I can ascertain, this attempt has
noprototype in the history of nations. Therefore, the proposition of Great
Britain when correctly understood is that upon arbitrary principles she shall
select certain mountain peaks and construct an artificial boundary and call
it a natural boundary, and assume that the makers of the Treaty were contracting in reference to something which they could not possibly have comprehended. To give a practical illustration: suppose two men had made a
contract two years before the invention of the telegraph, and two years after,
when that contract came to be construed, there was an assumption chat they
contracted in reference to something of which neither of them had any possible
knowledge, j Now, I say that when these Treaty makers contracted in reference
to a mountain range, they contracted in reference to that stereotyped idea
which had been stamped for ages on the minds of mankind, and it is impossible
to conceive that they could ever have contracted in reference to any such
artificial creation which has no precedent in history.
Therefore, I say that this proposition in the British Argument, if construed
in connection with this assumption, is simply an effort to make a new Treaty,
to go and get new facts and new data, and to construct a line which is called a
boundary hne of mountains of which the makers of this Treaty could not by any
possibility have conceived. Therefore, I say upon the threshold of this inquiry
that this Court, considering the meaning of a Treaty of Delimitation in international law, and considering the efforts which the publicists of the world axe
now making to save the peace of the world through Treaties of Delimitation,
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should set its face against any such construction as that embodied in the
British Case, which, in plain EngUsh, is that a Treaty of DeUmitation when it
comes to be enforced is simply a starting point of a new controversy that it
settles nothing, that it is a mere boundary on paper, and that when the time
comes for its enforcement we can reach out and take fresh facts and new data
and construct a new boundary of which the Treaty makers never dreamt
and reduce the original Treaty to zero.
I say that that is the heart of the British contention, and that is the
proposition that lies at the root of that Case. Having now briefly reviewed the
history of title by discovery and by occupation, and the growth of Treaties
of DeUmitation as a remedy for their imperfections, let us inquire next as to the
character of the two great governmental agencies known as the Hudson's Bay
Company and the Russian-American Company, out of whose controversies this
suit arose. You have all heard heretofore discussions as to the relation of the
Hudson's Bay Company to the British Empire, and as to its power to take
knowledge for that Empire and bind it by its acts. It is affirmatively stated in
the British Argument that the Hudson's Bay Company has no power to do
acts which will influence the Empire. I will read the precise language :—
The PRESIDENT : What page ?
Mr. TAYLOR : Page 16.
I Great Britain asserts that the Hudson's Bay Company were not entitled
to commit the British Government to any particular interpretation of the
Treaty." '
That there should be no misconception I will read from the Argument of
the United States two extracts which show the position which is taken up in
antagonism to that position.
I Great Britain knew of the lease, had been pressing for the Hudson's Bay
Company a claim for indemnity on account of the S Dryad ' affair, and ceased
to press it when the lease was made. In 1854, during the Crimean war, on
account of the relations brought about by the lease, Great Britain agreed with
Russia to neutrality on the North-West Coast.
"Great Britain was advised that the entire coast and all the interior waters
were being held and had been held for seventeen years under and for the
sovereignty of Russia. These were the same waters and the same coasts
claimed by Russia in her maps, and shown by Great Britain in her maps as
belonging to Russia."
So the issue is clearly made that the Hudson's Bay Company bears such
relations, political and legal, to the British Empire, that its acts, certainly
iu these two particular matters, the making of the lease, and the making of
this Treaty of Neutrality with Russia, were such as to bring home absolute,
knowledge to the Empire, and bind Great Britain by its subsequent acts as a
means of interpretation. My purpose is to show that nothing can be further
from the truth than the idea that these companies are private corporations in
any sense of the term. By the international law of the world they are
subjects of international law, and as political agents of the Empires which they
represent they were the hands and arms through which these Empires acted in
grave matters of State.
As aU the world knows, when the House of Tudor quit the throne of
England, and the House of Stuart came on, the British Empire did not exist.
The British Empire—I speak of the vast possessions outside of these islands—
is a creation since that date—the work in the main of private companies. Let
me read a short passage from a great English statesman and publicist, who is
very near to us in the United States—I speak of Mr. James Bryce, the author
of the " American Commonwealth," who says :—
I Within the period of the last ten years, under the last of the Tudors and
the first of the Stuarts, two trading Charters were issued to two trading
Companies of English adventurers.
One of these Charters is the root of
English title to the East, and the other to the West. One of these Companies
has grown into the Empire of India, the other into the United States of North
America."
3
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Therefore, let us inquire at the outset as to the legal and. political relations
of this Corporation, the Hudson' Bay Company, to the Empire which it helped
^ build ^
Among the modern English publicists next to HaU, there is no
EngUsh book so popular in the law schools of the United States as that of
T. J. Lawrence—" The Principles of International Law "—and I know of no
work which gives, in a narrow compass, such a clear comprehension of the
international law of the world as it stands to-day. I read first from p. 55 :—
In a list of subjects of international law, No. 4, he names " Corporations,"
and then he defines first what he means by Corporations as being subjects of
international law, and then he gives a perfect picture of the relations of such a
Company as the Hudson's Bay Company to this Empire.
On p . 79 he says :—
" Thus far the matter is simple ; but we enter upon a sphere of great
complexity when we endeavour to describe the international position of those
great chartered companies which have been called into existence within the last
few years by some of the colonizing Powers, especiaUy Great Britain and
Germany, to open up enormous territories recently brought within the sphere
of their influence. We refer to such privUeged corporations as the German
East Africa Company, the British East Africa Company, the Royal Borneo
Company, the Royal Niger Company, and the British South Africa Company.
The last is probably the strongest of them all."
Then, in describing their characteristics, he says :—
" It is easy to see how the natives must regard a body of men armed with
such authority as that granted to the British South Africa Company, and
possessed of skiU, energy, scientific machinery, and weapons of precision.
To them the Company must be all-powerful. They know little or nothing of
the Imperial Government ; and, indeed, the control exercised by the Colonial
Secretary, though it looks imposing on paper, must from the nature of the
case be merely nominal, except in very great emergencies. He is thousands of
miles from the scene of action; his information is what the Company gives
him, and he is busied with a multiplicity of other and more pressing matters.
PracticaUy the Company rules its territories in so far as they are ruled at all.
It legislates, it administers, it punishes, it negotiates, it makes war, and it
concludes peace. As regards the native tribes, it exercises aU the powers of
sovereignty. And what is true in fact is true in theory also. Powers of
internal government are expressly given by the Charter, and some kind of
authority to settle external affairs is impUed in the provision that the Colonial
Secretary may dissent from the dealings of the Company with foreign Powers.
Yet aU this vast fabric of supremacy rests upon the foundation of a Royal
grant, which is subject to be revoked at any time if the advisers of the
British Crown are dissatisfied with the conduct of the Company, and is
exercised from day to day at the discretion of a Royal officer, who has power
to disallow the Company's acts and insist upon obedience to his requirements."
And then, in conclusion, he says : —
" We may extend the simile and make it apply to all the other chartered
companies of which we spoke. They are sovereign in relation to the barbarous
or semi-barbarous inhabitants of the districts in which they bear sway.
They are subject as regards the governments of their own states. History
comes on this point to the aid of abstract reasoning, and by showing how
England's great East India Company ruled a mighty empire, and yet was subject
from time to time to British legislation, and was at last swept away altogether
by the action of Queen and Parliament, confirms in a strikino* manner the view
we have ventured to take of the position in international law of its imitators
and successors."
Finally, on p. 291, in summing up the power of companies like this to bind
the parent state, he says :—
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"Whatever may be thought of the policy of allowing private
associations to exercise many of the powers and prerogatives of sovereignty in

their dealings with barbarous races, it is clear that the international responsibility for their wars belongs to the State which has delegated to them so many
of its functions. Their force is its force; their wars are its wars; and their
political arrangements are its political arrangements"
Now, when we look into the constitution of the Hudson's Bay Company,
this creature of the Crown, we find that it has all the attributes which is there
described—to adjudge, to administer, to legislate, to make war and peace.
In other words, it took the British Empire upon its back into Canada, and
became the State.
And so, when we look at the Russian-American Company, we find that, in
its Charter is j embodied a territorial system, so that when we see these two
great Companies, that are called Trading Companies, we find that, under their
skins there are two great political organizations, which stood there as the
representatives of their respective Empires. And what I want to show to this
Court by the record is the remarkable fact that, whenever these Empires dealt
with each other, they did not deal through their Foreign Offices, but they dealt
with each other through the Presidents of these Companies as Plenipotentiaries. When we look at the lease, it is in form half diplomatic.
When Wrangel met Simpson at Hamburg to make this lease, there
is no question that Wrangel went there as the Plenipotentiary of
Russia, armed with the full powers of the Russian State, and further, the
Russian historian—his name is G. B. Tikhmenief; if I pronounce it
correctly—in the citation that we have published in our Appendix, he makes
the point-blank statement as part of the history of the transactions that
Wrangel would not deal with Simpson until Simpson was first appointed as
the Plenipotentiary of Great Britain. When we look into this lease we find
that on its face, that after communicating to each other their respective full
powers found in good and due form, just as Ambassadors exchange their full
powers, those two representatives of these two Empires entered into a
contract which, as I shall show, was purely and strictly a political act which
never could have been consummated, never could have bound either Empire
unless it had been done with the supreme Imperial authority.
Now, what was the effect of this agreement ? We have not to speculate
on that subject. The British Argument has made an admission as to the
effect of this lease which relieves us of all difficulty. They say in so many words
that this lease was a temporary cession. " The lease was accepted as a way out
of the difficulty created by the subject of the \ Dryad ' ; the fair view of it is that
it was accepted as a temporary cession of the Russian territory, whatever it
was," which lasted for 27 years. So here is the political representative of one
empire attempting to make a temporary cession of a large slice of the territory
of that empire to the political representative of another empire. Have I to
persuade any international lawyer that such an act was strictly and highly
political, and that it could not have had the slightest validity unless it was
executed by those two political agents as the representatives of their Sovereigns ?'
The two kinds of testimony which I can offer to the Tribunal ^ as to the:
correctness of that statement is Sir George Simpson's letter, which I can
give the reference to ; on the face of it he expressly describes this act as a
political transaction. He speaks of it as political, but what is far more to the •
point is that in Article VII of the Treaty there is an express recognition upon
the face of the document that it was a poUtical transaction. Why do I say
so ? Article VII says :—
" I t is further agreed that should a declaration of war or hostilities
unfortunately break out between Great Britain and Russia hereafter during the
existence of this Agreement, then and in that case such national hostilities shall
not become a pretext for the non-payment on the part of the Russian-American
Company of the drafts of their Agent on the North-West Coast of America in
favour of the Hudson's Bay Company, but that all pecuniary matters of account
between the Contracting Parties shall be liquidated and discharged honourably
and in good faith as if their respective nations were in the most perfect amity.
How could two private companies contract in reference to a condition of
a state of war, or as to the relations of their empires in a state of war ?
[1060]
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The PRESIDENT : I quite understand your argument about the position
Mr. Taylorof the Hudson's Bay Company, but I should have thought that that clause
Sept. 29, 1903. showed that they were contracting as two private individuals, because they
say they will make their payments whether there is war or not which
certainly would not have been the position if they had been Contracting
States.
Mr TAYLOR- When the enforcement of this agreement became necessary,
instead of the British Empire going through the Foreign Office through the
Permanent Secretary, it delegated to the President of the Hudson s Bay Company
the power to make a Treaty of neutrality m the midst of war with the
President of the Russian-American Company. I want to say that when the
war actually came, extraordinary and astounding as it may seem to be,
instead of the Russian Government dealing with the British Government
through their Foreign Offices, Count Nesselrode obtained from the Czar permission for the President of the North-Western Company to act, and I wUl read
from the Appendix the documents from the Counter-Case, because they are very
interesting and very unique in the history of international law.
Mr. AYLESWORTH : You will find it at p . 14.
Mr. TAYLOR: 14.
Mr. AYLESWORTH : But, Mr. Taylor, surely I have seen just a similar
provision to this Article VII in an ordinary poUcy of life insurance issued by a
Company in New York City to a foreigner, to a man in Canada ; it is not an
uncommon provision.
Mr. TAYLOR : WeU, let us assume that that is so, but your Honour has
never seen a case where two private parties, after a war broke out, were armed
with the power to make a Treaty of neutrality.
The PRESIDENT : That is another point.
Mr. TAYLOR : Were delegated as Plenipotentiaries by their respective
Governments to make a Treaty of neutraUty in the midst of war.
Mr. AYLESWORTH : HappUy there was no war.
Mr. TAYLOR : I beg your pardon ?
Mr. AYLESWORTH : There was no war.
Mr. TAYLOR : That may be. But we have got to deal with the case
before u s , a n d l w a n t to show that when the war came these two Empires
intrusted in the midst of war the extraordinary Treaty-making power to the
Presidents of these two Companies, and it was done in a very peculiar form.
Let us look first on p. 14 as to the statement of Count Nesselrode :—
" On the North-Western Coast of America on the islands and Sitka, where
a great part of the Company's property is concentrated, the Company has not
at its disposal means of defence sufficient to sustain the attack of a British
squadron. The Board of Directors therefore thought it advisable to enter into
direct communication with the Hudson's Bay Company, whose settlement is
close to our own, and mvite that Company to obtain from the British Government a grant of neutrality for the ships of both Companies and their possessions
on the North-West Coast of America.
" Judging from the statements of the agents of the Hudson's Bay Company, made when the lease to that Company of a strip of land a part of our
possessions was negotiated, there is reason to beUeve that they will use their
utmost endeavours to obtain the proposed grant of neutrality, especially since
the condition of that Company is inferior to ours."
i W W ? w i MaJe%or(J<*ed
done by the Crown of England.

this t0

b e done
- T k e n let us see what was
This is from the Foreign Office, p. 18 of the
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Counter-Case, from Mr. H. U. Addington, Permanent Under-SecretaryJ of
State, the 22nd March, 1854 :—
« S i r - I am directed by the Earl of Clarendon to acknowledge the receipt
of your letter of the the 28th February, inclosing a copy of a letter from the
Russian-American Company, suggesting that an arrangement should be entered
into for a state of neutrality being observed as regards the possessions and
ships of the Hudson s Bay Company, and the Russian-American Company on
the North-West Coast of America.
I You state that it would be satisfactory to the Governor and Committee
•of the Hudson's Bay Company, if some such arrangements as that suggested
could be made, as it would relieve them from anxiety and risk.
" I am to state to you in reply that, under the peculiar circumstances of
the case, Her Majesty's Government will consent to the proposed arrangement
being entered into between the two Companies, and instructions will accordingly be given to Her Majesty's naval officers and others not to commit
hostilities on land within the Russian dominions on the coast of America.
g I am to add, however, that the proposed neutrality will, as far as Her
Majesty's Government is concerned, be territorial only, and confined to the
land, and that its operation will not extend to the high seas, but that all the
Russian vessels and goods thereon, whether the property of the Company, of
the Government, or of individuals, and whether going to and from the possessions of the Russian-American Company will be liable to capture by Her
Majesty's ships, and that the coast and ports of those possessions will be liable
to naval blockade.
" I am, Sir,
" Your most obedient
" humble servant,
"H.

I (Not addressed.)
Company."

U.

ADDINGTON."

A true copy with the Governor of the Hudson's Bay

Here was the British Empire in a time of war delegating to the President
•of the Hudson's Bay Company the power to make a Treaty of neutrality of
what kind ? Limited to the land. Have I to say to international lawyers that
the war made every citizen of Great Britain, every corporation of Great
Britain, the enemy of every citizen and corporation of Russia, and that by a
state of war the lease of the lisière would have been instantly dissolved ? In
the light of that statement, is there any mystery, is there any difficulty in
-understanding why Great Britain authorized the making of that Treaty of
neutrality ? It was to save from annihilation the lease of the Hudson's Bay
Company ; it was to save it from perishing in the state of war. So I say
that this great political corporation which stood as the representative of Great Britain, holding a part of the sovereignty of Russia in
its hand, was delegated during a state of war to make a Treaty of neutrality,
territorial and circumscribed, so as to preserve this lease from annihilation
from the status of war. Is it possible that the description given by an English
publicist, as to the relation of the Hudson's Bay Company and the East
India Company . to this Empire, is a false statement of law ? So far as
these transactions are concerned, this lease is brought home so closely to
Great Britain, that in my humble judgment when we consider the_ structure
of the English Constitution working the diplomatic machinery and its Treaty
of neutrality, Great Britain is as formally bound through knowledge and
acquiescence as if she had ratified that lease through her Secretary of State.
Having now attempted to outline the relations of the Hudson's Bay
Company to the British Empire, 1 shall glance for a moment at the cause which
first brought these trading Companies into coiUsion with each other. That is the
Ukase of 1821, and the doctrine of mare clausum. lt is very easy when principles
have passed away from the world, and from the minds of men, to assume that
they never existed ; to assume that their assertion was a monstrosity, but when
we lookback we find that the doctrine of mare clausum was the law of mediaeval
days, and almost of the modern world down to very recent times. _ It was
under that principle that Venice claimed the Adriatic ; Genoa, the Liguriau Sea ;
ï'rance, a great extent of sea coast westward from her frontier; Great Britain,
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f r 0 m Stadland in Norway, to Cape Finisterre, in Spain ; Denmark, the sea
between Iceland and Norway, on the one hand, and on the other, the Baltic, in
Sept. 29, 1903. •joint ownership with Sweden. When the European nations passed over to the New
World Spain at once claimed the Pacific and the Gulf of Mexico, and Portugal,
the Indian Ocean and the route around the Cape of Good Hope. It was as
much a part of the law of the world down to a very recent time as the law of
the 3-mile limit, which is the residuum upon the shores of nations of the
doctrine of mare clausum. When, in 1609, Grotius first stated the doctrine of
mare clausum, a great cry came from this kingdom, and in 1635 the English
put out, through Selden, as mare clausum the claim that the Dutch had no
night even to fish on these coasts for a long expanse of sea, and even down so
late as the making of the Treaty of Utrecht, as late as 1713, Great Britain and
France contracted for a great strip of coast 100 miles wide. I t was a prototype of this Ukase off the coast of Newfoundland. So as we approach the Ukase
we must not imagine for a moment that Russia was setting up a claim to something that was unknown in the international law of the world. There was
nothing that could be said against that claim except that something which
may be said with so much justice against each one of us—it was growing a
little old ; it was becoming what Bishop Stubbs, the great constitutional
historian of this Kingdom, would caU an archaism, but it had not passed from
international law. There had been no repudiation of the doctrine of mare
clausum, and the best evidence of that is the fact that Russia, to protect her
dominions, to protect the trade of her North-West Company, deemed that she
had the right to resort to the doctrine of mare clausum against the American
traders. Bear in mind we were the people who were invading Russian preserves.
It was reaUy against the UUcit traffio which our Government said they would
not countenance ; it was reaUy a fiscal measure to protect the coasts of Russia
that this doctrine of mare clausum was set up, and if it had been set up in
its full force Russia would have claimed from 45 degrees on the Asiatic
coast down to 51 degrees—would have claimed the whole sea across,
4,000 mUes. But as the doctrine was a waning doctrine she Umited it
to this claim of 100 ItaUan mUes, and one of the best evidences that it
was a subsisting principle of international law is that when our
Secretary of State, Mr. Adams, was confronted with this doctrine of
mare clausum, he did not pretend to say that Russia had no right at
aU to assert it. He took up no such position. He said he thought that
she had asserted it in rather an extreme form; that she had made her
band of coast too wide ; that was the only issue Mr. Adams raised, and he
had more interest in chaUenging the doctrine than anybody else. It was
against us that Russia issued the Ukase, and the American Secretary of State,
as reported, I think, in the correspondence of the day, never attempted to go
any further than to say that he thought Russia had pressed the limit too far.
Mind you, she was using it to protect her coast against fiscal invasion, and
nothing is better settled or has a more respectable position in the law of
nations than the idea that any State may extend its jurisdiction beyond the
3-mile Umit for fiscal purposes. My purpose in making this statement of the
doctrine of mare clausum as it existed in the international law of the world
at that time was to show that when this transaction began Russia had
something material and substantial to give up.
England and the United States were struggUng in the interest of their
advancing commerce to break it down, but no international authority had ever
said that the doctrine of mare clausum was dead, so that when Mr. Adams
began to chaUenge the doctrine, he simply said that Russia had stated it a
little too strong. Therefore, I think the great fact that we must lay hold of in
the beginning, is that Russia had a substantial right which rested upon
immenaorial international law, and while it was growing old, while it was
subsiding, while it was shrinking, it was something so substantial that the
American Secretary of State never saw fit to challenge its existence. He
simply said it was overstated.
What did the doctrine of mare clausum rest upon? It rested upon,
the theory that the party who asserted it owned the title to the shore, because
it grew out of the fact that when the northern pirates came down upon the
European sea-coasts each nation had to patrol and protect its coasts; each
one of them marked off a great distinct stretch of territorial waters, which

it caUed its own. Therefore, the water to which the mare clausum extended
Mr. Taylor
bad to be claimed to be appendant to the land. Hence, any nation that
saw fit to challenge the doctrine of mare clausum had primarily to contest the Sept. 29, 1908.
title to the shore to which the right was annexed. And in that we have the
beginning of the controversy to title as to the North-West Coast, and as we
approach that subject, I desire to call the Court's special attention to an authority
to which my learned friend, Mr. Christopher Robinson, has aUuded, and one to
which I shall more than once allude with unusual satisfaction. All publicists
know that in the last seventy-five years England has had three great publicists
who have overshadowed all the r e s t : Sir Robert Phillimore, Sir Travers
Twiss, and WUliam Edward Hall. Sir Travers Twiss was the successor of Sir
Robert Phillimore, and his_ book on the Oregon question received the
approval of Sir Robert Phillimore, for he often quotes it in his work. Sir
Travers Twiss was the Professor of International Law at Oxford, and a Queen's
Counsel, and through long professional relations with this Foreign Office as
the expounder of England's claim to the North-West Coast, in that book
•on the Oregon question he has made the most authentic, the most
judicial, and the most powerful statement in favour of Great Britain to that
North-West Coast that has been made by any man, living or dead. Sir
Travers Twiss was^ the advocate of the British Empire in vindicating her
claim of title to this North-West Coast. Therefore I say that in citing this
book, when we can show an admission against Great Britain made by Sir
Travers Twiss, when he tells that the international law was so and so, or
.a Treaty was so and so, and an admission against the interest of Great
Britain, I say that it should fall upon the ears of this Court like a solid
shot.
I have found nowhere so good a history of the discovery and occupation of the North-West Coast as is contained in this book on the Oregon
question. When we look at that history its two dominant features are these :
Russia came down from the north, and Spain came up from the south. The
primary discoverers and possessors of the North-West Coast were Russia
and Spain. According to Sir Travers Twiss, so far down had Russia
extended her dominions that in 1779 or 1780, just before the making of the
Convention of Escurial, generaUy known as the Naval Convention, she had
got down to the inlet of Nootka, and the reason that the Spanish ships
happened to be at Nootka in time to get involved in the controversy which
brought about the Convention of the Escurial of 1780, was because the
Spanish Crown had sent its ships to Nootka to arrest the advance of Russia.
Up to that time Great Britain had made no advance towards the sea-coast closer
than such as had been made by Mr. Pelly, whose uttermost settlement was
100 miles from the coast.
Great Britain's next experiment in acquiring a right on that coast was
by an expedition which, under the auspices of the East India Company,
sailed from Calcutta, and it was the. arrival of these British vessels at
Nootka, when the Spanish ships had gone there to arrest the advance of the
Russians, that caused the incident which brought about the release of those
vessels and the making of the Convention of the Escurial. I think it is
significant to show how far south Russia had gone in her attempt to occupy
the country, and how that incident was the cause of the presence of the
•Spanish ships that took the British vessels that led to the making of the Treaty
of the Escurial.
Nothing that I can conceive of is more impossible
than the idea that Great Britain acquired any real title to that
•coast through the Nootka Convention.
Sir Travers Twiss, with his
judicial candour, tells us in this book why it was that Spain made the
Nootka Convention. He says that the ally of Spain—France—had stood away
from her for the moment, and he puts it in nice language, but the English
Parliament had threatened war, and Sir Travers Twiss admits here very clearly
that the concession made by Spain was at the cannon's mouth—such concession as was made—but it simply amounted to a release of the ships, without
any admission of title in Great Britain to the country which she claimed, and,
as Hall sets it out very clearly in one of his notes, that the United States
Government, in the subsequent controversy always held that Great Britain had
no title or claim through the Nootka Convention, it Was a mere construction that
«he derived some ri<riit through that kind of cannon's-mouth Treaty, so that I
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s a y that the primary owners of that coast were Spain _ and Russia, and
that at the moment of the Nootka Sound Convention, Russia had
Sept. 29,1903. a d v a n c e d d o w n t o Nootka, and that was the reason of the incident
which led to the making of the Treaty.
The United States had
made a claim of discovery and settlement upon the Columbia River, and
upon that rested such title as she had at that time. Great Britain had
nothing by discovery or settlement by the advance of the posts of the
Hudson's Bay or North-West Company, because they h a d n o t come to within a
hundred miles,of the coast. She really had acquired no right under theNootka
Convention, so it seems when her claim is viewed in the light of this great
English authority, that if anything is plain it is that Great Britain, of all
claimants, had the least and most shadowy title to that coast.
A n d I do not think that the title of the United States was any better than
hers up as far as 54 degrees 40 minutes until that important event the Treaty of
Washington of 1819, by which we acquired Florida, and by which we became the
assignee°of the title of Spain, who had the best title to that country, who had
gone up and put the name of Revillagigedo, Cape Chacon, and Cape Muzon,
and endless other Spanish names upon this very land. She, by discovery and
settlement, had won the best title to that coast, and when the United States, in
1819, became the assignee of Spain, then we became the holders of the best
title to that coast except the title of Russia.
I desire specially to caU the attention of the Court to one thing,
and one thing which is iUustrated with great force by Sir Travers Twiss,
which I think is of critical importance in this case, and it is of importance
with reference to the construction of Article VII in reference to reciprocal
trading rights. I am very grateful to my distinguished friend, Mr.
Christopher Robinson, for the very great frankness and emphasis with which
he put the fact that there was no kind of difficulty about these reciprocal
privileges, so far as Russia and the United States were concerned. When we
look at the record of yesterday, I would like to read just what he says on that
subject. He says :—

Mr. ROBINSON : What page ?
Mr. TAYLOR : Page 449.

He says :—

" Then allow me put it in another way. In the appUcation of this Article
—that is to say, in the United States' Treaty of 1824—by which the United
States is given the reciprocal privilege, there is no difficulty. Of course, we
all know there is no use adverting to it constantly, but one reason of the
difficulty that we find in these Treaties is that the two Treaties were copied
from one another, when they related to whoUy different subjects. There is
no possible difficulty in construing Article Vll and its application in the
United States' Treaty, because the United States' Treaty applied to the NorthWest Coast, and it had simply a line for a division, and there is no difficulty in
applying it there. But it is almost impossible to apply it here, except upon
our construction. For this reason. The United States' Treaty expired in 1834.
It was from April if I recollect rightly, 1824."
Here we have the clear and positive admission that the United States
was in a status to give the reciprocal privilege to Russia to hunt and fish
below 54 degrees 40 minutes. We have that clean cut, with the denial that
Great Britain was in any such position to do the same thing. What was the
status of Great Britain and the United States from 1818 in reference to thetitle below 54 degrees 40 minutes ? In the language of the street, they had
pooled their issues. They had made the Treaty of 1818, in which they had
admitted certain rights in themselves as to that coast, and as to other nations,
and Sir Travers Twiss is specially helpful in giving us the interpretation of the
Treaty of 1818 upon that very point which we have now to discuss. And
I will refer to p. 203, where he discusses the Convention of 1818 :—
"These negotiations were brought to a close by the Convention of
October 20th, 1818, in which, however, nothing definite was concluded in
regard to the settlement on the Columbia River. By the third Article it is
agreed that any such country as may be claimed by either Party on the North-

West Coast of America, on the continent of An
Mountains, shall, toge
harbours, bays and creeks, and the navigation of aU the rivers
ame, be free and open, for the term of ten
years from the date <
" is Treaty to the vessels, citizens, and
subjects of the two Powers : it being weU understood
at this Agreement is
not to be construed to the prejudice of any claim whic ither of the two High
Contracting Parties may have to any part of the last. in tion ed country, nor
shall it be taken to affect the claims of any other 1_..
part of the said country—the only object of the two High Contracting Partiel
in that respect being to prevent disputes and differences5amongst themselves."
It thus appears that by the Treaty of 1818 Great Britain and the United
States had put themselves in such a status that they had co-equal rights to that
coast, and they were not exclusive of the rights of the other Powers. Therefore, the precise measure of right which the United States had to give Russia,
reciprocally under Article VII, is just the precise right vested 'in Great Britain.
We have the exposition here of the meaning of that very clause by one of the most
authoritative of recent English publicists. So it is impossible, I think, to find
any difficulty in the world in that matter, as Counsel for Great Britain admitted
that there was no question of the power of the United States to make reciprocal '
concessions. Sir Travers Twiss kindly steps in and settles the question, that
whatever right the United States had to do it on that coast was vested in
the British Empire by that Treaty.
Then let us glance for a moment at the making of the Treaty of 1824
between Great Britain and Russia. When we look into the record, we find
that Russia considered, according to the declaration of Count Nesselrode, that
she had been in litigation with two Powers ; she was in litigation with the
British Empire, and she was in litigation with the United States, and both of
them wanted a Treaty out of her. And what was the essence now and substance of that Treaty of 1824 ? The United States wanted a waiver on the part
of Russia of the claim of mare clausum, which Mr. Adams had admitted was
simply an exaggerated statement of the right of Russia and not a repudiation
and in return for that the United States wanted to get certain trading and
fishing privileges in reference to that part of the country above 54 degrees
40 minutes, in reference to which she had had contestation with Russia. That
term is used, Count Nesselrode shows, when he says he is in litigation with these
two countries and making a statement through which he was to buy his peace,
he must make to each certain concessions in reference to the subject matter
which had been in litigation, and that was that strip of territory from 54 degrees
40 minutes up to about 59 degrees or 60 degrees. So the United States upon
her part wanted Russia to give up the claim to mare clausum, and then
the United States wanted to gain from Russia this concession of mutual
trade privileges. Well, do not you see in a moment, under the Treaty of 1818,
the United States was bound and hampered and limited as to toe grant of
reciprocal privileges, just to the same extent precisely that the British Empire
was, because, as I say, they had pooled their issues, they had put their claim
into a common pot, and whatever one had the right to enjoy the other had the
right to enjoy. Whatever one had the right to give the other had the right
to give. So the United States entered into this contract and made that
stipulation, and gave to Russia this reciprocal trade privilege, in reference
to which there seems to be no contest here. Such was the condition
of things when the negotiations were going on between Great Britain
and Russia which culminated in the making of the Treaty of 1825.
I propose to deal with these negotiations for a single purpose. It will
become my duty, a little later on, to discuss the rules of construction, the rules
which international law prescribes to you for the construction of that Treaty
I cannot possibly make a practical application of these rules unless I
extract from the preceding negotiation what I consider the p MÛ
nust be ap plied.
subject matter to which the leading rules of construction
And here I must make a comment upon one line of argumei t pursued b y the
very distinguished advocate who has just preceded me. I e has given us a
z it is wholesome,
good admonition upon the subject of using epithets and I thin e spirit in ivhich
and I accept it from a Nestor of the Bar—such as he is—in tl
rill concede to us
it is given ;. but while we cannot use any epithets, I hope he i
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occasionally the privilege of expressing immense and uncontrollable surprise.
And I must say that one part of his argument yesterday filled me with
such immense surprise that I hardly know how to express it here. And
that was when he claimed in substance that the Treaty of 1825 was made by
Mr. Stratford Canning, who was sent to St. Petersburgh with the express
direction, in his letters of authority to wind up a transaction and conclude
i t _ w h i c h somebody else had made—a gentleman who wrote his first letter to
his principal here on the 1st February, in which he says : " Last night I had
my first interview with Count Nesselrode," and in sixteen days afterwards he
sent the Treaty, signed and completed, and in that time there was no negotiations properly so called. He had simply closed up one little point of difference
about the limitation of the mountain line, which he carried cut-and-dried from
London. He did not go there to negotiate ; he went there to close and have
the papers signed of a"negotiation that somebody else had been carrying on
for three years, and still the line—the tenor—of that argument was that
innot look to the negotiations
nly at the face of the Treaty
of Mr. Stratford Canning all
etation, because with the c
fo
man who made the Treaty,
ons ended. He is said to
and he- has left no tracks be'i id hi
îegotiation, and consequently
all
there
nothing to look to. That
ad matter of the three years
the whole effort was to sever
past ; pâ have got nothing concer
d from the body, and to treat
and eliminate and cut off, as I ma;
had made as a cutting off of
this closing up of a transaction whk
the head from the body of the transac
Imit there is an intense motive
for that line of argument, because
ice of this controversy is adefinition of the' character of the lis.
aracter of the lisière does not
.e face of the Treaty. I
nd attributes must be plucked
appei
ed up from the precedh
n, and it would be very hard
t refer to that precedh
i. But I will not extend my
n that point, because
quent reply and convincing
made to mv distingui
s contained in the printed
rty. There is a declaration
ter of the lisière is confa
îd
ts proper description and
definition. So if the
that proposition, my distinguished friend i
ke
rgument, which the Counsel
for Great Britain has pr
-ed for t
of this Court. So I take
it that there can be no
Lbt Dr q
the meaning of one part
of this Treaty, which it
m*v pro
scuss, more particularly as
to the character of the
and gathered out of the
"re, must
three years' negotiations
îe making of the Treaty of
1825. " I do not intend
his case by reading* papers
or by reading extracts fi
nly going to read one paper,
if I am permitted, and tin
it it will be so helpful to me
•rt <
in the subsequent course
.ying the rules of interprétation, that I have tried to i
igest I could out of these negotiations
of the reciprocal statemen
iatôrs, showing first that the intention
in making the lisière was t
Tier, a buffer State between these two,
and the second that it was
to grant identical privileges to Great
Britain, and the United St?
ae Tribunal will bear with me I will
read that one single paj
many pages—and it may prove of
convenience hereafter.

Essence of negotiations between Great Britain and Russia, preliminary to the
Treaty of 1825.
I.
The general statement will scar» ely be denied that the primary purpose of
Great Britain in the making of the Ireaty of 1825 was to obtain from Russia
a Concession of her maritime claims , as ascertained under the Ukase of 1821 ;
and that the- primary purpose of Ri ssia was to obtain from Great Britain a
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reciprocal Concession as to certain territorial rights on the mainland of the
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Continent. > Mr. G. Canning in his note of the 8th December, 1824 to Mr. S.
Sept. 29, 1903.
Canning said :—•
" T h e whole negotiation grows out of the Ukase of 1821. So entirely
and absolutely true is this proposition that the settlement of the limits of the
respective possessions of Great Britain and Russia on the North-West Coast of
America was proposed by us only as a mode of facilitating the adjustment of
the differences arising from the Ukase, by enabling the Court of Russia, under
cover of the more comprehensive>rrangement, to withdraw, with less appearance
of concession, the offensive pretensions of that Edict. It is comparatively
indifferent to_ us^ whether we hasten or postpone all questions respecting the
limits of territorial possessions on the Continent of America.
" I t is not on our part essentially a negotiation about limits. It is a
demand of a repeal of an offensive and unjustifiable arrogation of exclusive
jurisdiction over an ocean of unmeasured extent; but a demand qualified and
mitigated in its manner, in order that its justice may be acknowledged and
satisfied without soreness or humiliation on the part of Russia. We negotiate
about territory to cover the remonstrance upon principle." (App. Am. Case,
208-212.)
As to the motives of Russia we have the words of Sir C. Bagot who, in
bis letter of the 17th March, 1824, said to Mr. G, Canning :—
I This basis of negotiation being willingly accepted by all parties, I stated
that, so far as I understood the wishes and interests of Russia, her principal
object must be to secure to herself her fisheries upon the islands and shores of
the North-West Coasts of North America, and the posts which she might have
already established upon them." (App. Am. Case, p. 154.)
In order to secure those interests from British aggression Russia desired
to establish a barrier between the territorial possessions of the two Empires.
M. Poletica—-who had conferred with Count de Lambert, the representative of
the interests of the Russian-American Company—said in a letter of the
23rd November, 1823, to Count Nesselrode, that :—
I In fixing the longitude Count de Lambert had mainly in. view the establishment of a barrier at which would be stopped, once for all, to the north as to
the west of the coast allotted to our American Company, the encroachments of
the English agents of the amalgamated Hudson's Bay and North-West English
Company, whom a more intimate acquaintance with the country traversed by
the Mackenzie River might easily bring in the course of time into the neighbourhood of our establishments." (App. Am. Case, pp. 137-138.)
I That Great Britain clearly understood that such was the dominant
motive of Russia is fixed by the declaration of Sir C. Bagot, who in his 'Reply
to observations of Russian Plenipotentiaries ' [sent 24th February (7th March),
1824] said that the British Plenipotentiaries did not hesitate to offer another
(line) which would secure to Russia not only a strip on the continent, opposite
the southernmost establishment which she possesses on the islands and waters
in its vicinity, or which are situated between that establishment and the mainland {terre ferme) ; in short, possession of all that could in future be of any
service, either to its stability or its prosperity." (App. Am. Case, p. 163.)
In explaining his amended proposal to Mr. Canning, in his letter of 17th
March, 1824, Sir C. Bagot further said :—
! I entertained sanguine expectations that such a proposal, coupled with
the concession of a line of coast extending 10 marine leagues into the interior
of the continent, would have been considered as amply sufficient for all the
legitimate objects which Russia could have in view, and quite as much as she
could pretend to with any shadow of real claim or justice." (App. Am. base,
p. 155.)
In a letter of the 11th April, 1824, written to Mordvinof, after the second
period of the negotiations had come to an end, Count Nesselrode, m explaining
the Russian attitude, said :—
3 Y i
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" By the right' of first discovery, and by that which ... stiU more real, the
first establishment of habitations and human activity, our Cabinet demands
Sept. 29, 1903," possession of both the islands and the Western Coast of
ica from the
farthest north to the 55th degree of latitude."
Mr. Taylor.

And, referring to differences that might arise, he says :
" F o r this only one expedient presents itself: to establ: h at some distance
from the coast a frontier line which shall not be infringed by our establishments
and trappers, as also by the hunters of the Hudson's Bay Company." (App.
Am. Case, p. 167.)
In summing up the situationUn a letter to Count Lieven
Count Nesselrode further said : "'This proposal will assure
lisière (strip) upon the coast itself, and will leave to Englisl
the needed space for increase and extension." (App. Am.
In the draft Convention submitted by Mr. Canning, he
proceed " upon the basis of mutual convenience," and
explained that that meant to
explanation, Mr. Canning, in hlisle
Britain had consented, " after f
alleged by the Russian Governr
The chief of such motives, ai
îd
the Russian Plenipotentiaries, wa

f 17th April, 1824,
s merely a narrow
establishments all
!ase, pp. 172-175.)
ays the desire is to
lussia has already.
In accepting that
stated that Great
ootives which are
last propositions."
counter draft by

isist upon sovereignty
yhi
" The principal
n the mainland {terre
over the above indi ated lisil
of 60 degrees latitude
el to
ferme) from Portlan
>poir
territory, the Russianwith the 139th degr
deprived
g
its establishments;
uld :
American Compan*;
leans of
pui ') and could have
which would thereft
port ('pc
no solidity." (App.
imitted after rejecting
Sir C. Bagot, ii
ide prop<
the counter-draft oi ' the Ri
îe proposed boundary
" that a line of d e narcation drawn from the southen extremity of Prince
of Wales Island to the mouth of Portland Channel, th mce up the middle of
this channel until it touches
to
the mainland {terre ferme), t. ence to the mountains
bordering the coast, aand thence along the mountains i s far as 139 degrees
longitude, would deprive His Britannic Majesty of so*1 ereignty over all the
inlets and small bays 1; ting between latitude 56 dec rees and 54 degrees
45 minutes, where severs 1 (as there is every reason to believe) communicate
directly with the establish ments of the Hudson's Bay Coi ipany, and are, consequently, of essential importance to its comnn
m the other hand, the
Russian-American Company possesses no establishmei ts on the mainland
(*• terre ferme ') between the two above-mentioned parall Is, or even on Prince
of Wales Island, or on the islands located between the latter and the mainland." {Ibid., p. 159.)
In their observations on that amended proposal the Russian Plenipotentiaries said :—
j I On the other hand, the Russian Plenipotentiaries have the honour to
remind him, once more, that without a strip of land on the coast of the
continent from Portland Channel, the Russian establishments on the adjoining
islands would be left unsupported, that they would be left to the mercy of
those estabUshments which foreigners might form on the mainland, and that
all settlements of this nature, "from being grounded upon the principle of
mutual conveniences, would offer only dangers to one of the parties' and
exclusive gains to the other." {Ibid., p. 161.)
I n their final decision the Russian Plenipotentiaries said :—
" That the possession of Prince of Wales Island without a slice (portion)
of territory upon the coast situated in front of that island, could be of no
utility whatever to Russia. That any establishment formed upon said island
or upon the surrounding islands would find itself, as it were flanked by
the English establishments on the mainland and completely at the mercy of
the latter." {Ibid., p. 164.)
?
J
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As the price of her concessions as to the boundaries of the lisière Great
Britain demanded of Russia—according to the letter of Count Nesselrode to
Count Lieven, of 31st August, 1824, refusing the demand as one "utterly
impossible for us to accept " — " Liberty to English subjects to hunt, to fish, and
to trade with the natives of the country, perpetually, on the whole of that part
of the coast which constitutes the subject of the discussion, and which extends
from 59 degrees of north latitude to 54 degrees 40 minutes."
In giving his reasons for his refusal Nesselrode said :—
• J Now, the United States is the only Power to which we have ever granted
any, and those which we have guaranteed to her by the Convention of the
5th (17th) April of the present year are to last only ten years. We would,
therefore, satisfy the demands which England herself has presented to
us by guaranteeing the same privileges to her for the same space of
time. Besides, how could we consent to grant to British subjects privUeges
of this kind which we have just refused to American subjects.
The
British subjects, and we cannot repeat this too often, have never pushed
either establishments or their commercial operations as far as the NorthWest Coast. . The evidence of the latest maps published in England reveals and
proves, this fact. If the Hudson's Bay and the North-West Companies have
approached the coast it is. only within the last three years, whereas the
American subjects have constantly frequented these waters, and it is their
enterprises that have given rise to the discussions which we are labouring to
terminate. Would it be possible for us, after this, even if our interests
permitted it, to give them for ten years [only] what we would give for ever to
the British subjects ?

*

#

»

#

*

" W e have, consequently, confined them to the 54 degrees 40 minutes, and
to prevent any new dispute from arising on this point we have permitted one of
the Powers with which we were in litigation to share for ten years, on the
whole extent of the coast where our rights had been disputed, the profits of
hunting, fishing, and trading with the natives. We offer the same advantages
to England, but to grant them for ever would be to obtain the recognition of
our rights of sovereignty only to abandon the exercise of them. It would be
consenting to possess hereafter only in name what we now possess in fact.

#

#

#

*

*

" Russia's right of sovereignty over the North-West Coast, beginning at
59 degrees of north latitude, have been disputed. Hence, between that degree
and the parallel which would form our southern boundary, we hasten to offer
special advantages to the Powers with which we were in dispute. We granted
to the Americans for ten years the right to fish, hunt, and trade with the
natives of the country, and we will make the same concession in favour of His
Britannic Majesty ; but it must be well understood that this concession will
only comprise the space inclosed between platitude 59 degrees and the southern
boundary of our territory, to wit, latitude 54 degrees 40 minutes, for to the
north of the 59th degree His Imperial Majesty's rights of sovereignty have never
been questioned, not only in no official document, but in none of the articles
which the English and American newspapers have published on this subject.

#

*

*

*

"Our counter-draft carries our boundary from, the 51st degree of north
latitude to 54 degrees'40 minutes. It leads to the establishments which the
English Companies may form thereafter on the North-West Coast all the
territory situated to the south of Portland Channel." (App. Am. Case,
pp. 202-204.)
Mr. G. Canning in his letter of the 8th December, 1824, to Mr. S. Canning
expressly states, as a part of the final negotiations :—
"Russia cannot mean to give to the United States of America what she
withholds from us ; nor to withhold from us anything that she has consented
to give to the United States. The uniformity of stipulations m pari materia
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rives clearness and force to both arrangements, and will establish that footing
, of equality between the several Contracting Parties which it is most desirable
LSepf 2} 10(
" should exist between three Powers whose interests come so nearly m contact
with each other in a part of the globe in which no other Power is concerned."
Mr. Taylor.

*

#

*

*

*

Count Nesselrode himself has frankly admitted that it was natural that we
should expect, and reasonable that we should receive, at the hands of Russia,
equal measure, in all respects with the United States of America." (A.pp. Am.
Case, pp. 210-211.)
The result was that Article IV of the American Treaty of 1824
reappeared as Article VII of the Treaty of 1825. Referring to the Treaties
of 1824 and 1825, Sir Richard Webster said (Fur Seal Arbitration, Vol. 13,
167): " I t is my contention that Great Britain intended to get, so far
as coast rights were concerned, and so far as navigation and^ fishing rights
were concerned,, what the United States got," (Am. Arg., p. 28.)
Essence of the Treaty of 1S25 between Russia and Great Britain.

.

After the Treaty was concluded, Mr. Middleton, on the very day on which
Mr. S. Canning transmitted the Treaty to Mr. G. Canning—17th February,
1825—wrote to Mr. Adams, after a conversation with Mr. S. Canning, a
description of just what had been done. This contemporaneous exposition of
the Treatv coincides exactly with its terms.
Mr. Middleton said to
Mr. Adams :—
" I have the honour to acquaint you that a Convention was signed yesterda}r between the Russian and British Plenipotentiaries relative to navigation,
fishing, and commerce in the Great Ocean, and to territorial demarcation upon
the North-West Coast of America. I n , a conversation held this day with Mr.
Stratford Canning I have learned that this Treaty is modelled in a great degree
upon that which was signed by me in the month of April last, and that its
provisions are as follows, to wit :—>" The freedom of navigation and fishery throughout the Great Ocean and
upon all its coasts ; the privilege of landing at all unoccupied points ; that of
trading with the natives ; and the special privileges of reciprocal trade and
navigation secured for ten years upon the North-West Coast of America,
together Avith the mutual restrictions prohibiting the trading in fire-arms or
spirituous liquors, are all stipulated in the British as in the American Treaty ;
and some new provisions are made for the privilege of refitting vessels in the
respective ports, and no higher duties are to be imposed than upon National
Vessels." (Appendix American Case, p. 224.)
The PRESIDENT : Shall you want more than to-morrow ?
Mr. TAYLOR : No, Sir, I will hardly consume the whole day.
The PRESIDENT:
Mr. Solicitor ?

Then you will be able to go on on Thursday,

Sir EDWARD CARSON : As your Lordship pleases.

[Adjourned till to-morrow at 11 A.M.]
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T H I R T E E N T H DAY.— Wednesday, September 30, 1903,

All the Members of the Tribunal were present.

Mr. TAYLOR: Yesterday, before the adjournment, I presented to the
Tribunal a paper in which I had collated as carefully as I could certain passages
from the negotiations which from my point of view illustrate most clearly two
intentions on the part of the negotiators. First, that it was their purpose to
create a boundary or buffer state called a lisière which in their own language was
to stand as a barrier between these two great trading companies ; second,°that it
was the purpose of Russia to grant to Great Britain the identical privileges of
trading and hunting that had been granted to the United States in the Treaty
of a year before.
These represent the two cardinal considerations which I hope the Tribunal
will take with them and hold in their hands, now that we have reached the point
at which we must consider the meaning of the terms written on the face of
the Treaty itself, and at that point we encounter what is one of the most
important and interesting questions of international law in this case. When
the rules which publicists have drafted for the construction of Treaties are
applied to them, does the mind of the construing Tribunal stop at the phrases
on the face of the Treaty, or can they regard, or to what extent can they
they regard, it as a mere digest and summary of all that has passed previously ?
How far, under the rules of international law, have you the right to look
through this Treaty as if it were glass, into the faces of negotiators who made
it, and to take from their lips the articulate thoughts which ripened into words ?
That is the scientific question of international law which we must now
consider. With the very founding of the modern international system began
the formulation of rules of construction, and I desire here to say that just as
it is true that international law knows nothing of common law rules as to the
admission of evidence, so international law knows nothing of any common law
rules for the construction of Treaties, excepting so far as these common law
rules have been adopted by publicists or incorporated into the rules which
publicists have made. Therefore it is of the greatest importance, whenever a
Treaty is to be construed, for us to select out of the mass of rules which have
been'provided for that purpose such as are most authentic and most
relevant to the work in hand. When we look out on the sea of rules which
publicists have drafted, beginning with the special chapter in Grotius devoted
to that purpose, all the way down to the elaborate statements made by Hall
and ' Savigny, it is a matter of great difficulty to select from this mass of
rules those "that are most authentic. To analyse, to compare, to reconcile
these rules is a work rather for the closet than the forum. In order, therefore,
to spare your attention we have done our best to formulate, in a narrow and
convenient form, the rules which we think should guide you on this subject,
and without reading the preface to these rules, I desire the Tribunal to bear
with me until I read the text of the rules themselves which we feel you should
apply in the interpretation of this Treaty.
" 1 . As all the Articles of a Treaty constitute an indivisible whole the
primary purpose of construction and interpretation is to extract from them,
considered as a whole, the dominant intention or motive of the transaction—
'la raison d'être de l'acte ' {ratio legis).
• " 2 . While thus .seeking for the motive the Court will, if necessary, put
itself in the place of the Parties and read the instrument in the light oi the
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circumstances surrounding them at the time it was made and the objects which
they evidently had in view. Thus the Court may examine the facts, the
Sept. 30,1903. c i r c u r n s t a n c e s which immediately preceded the signature of the agreement,
referring to the protocols, the procès-verbal, or to other writings addressed by
the negotiators, examining the motives or the causes which have brought about
the Treaty—in a word, the reason of the transaction {ratio legis).
" 3 , In the effort to arrive at the original meaning of the Parties to a
Treaty or Convention, great weight should be given to their subsequent acts
under it.
" 4. Since the lawful interpretation of a contract ought to tend only to
the discovery of the thoughts of the author or authors of that contract, as soon
as we meet with any obscurity, we should seek for what was probably in the
thoughts of those who drew it up and to interpret it accordingly. This is the
general rule of all interpretations.
• " T h e contracting Powers are obliged to express themselves in such a
manner as they mutually understood each other."
When we sum up all that the scientific jurists have to say upon this
subject, it is simply the epitome of that common-sense rule which a plain man
would always observe in the interpretation of any transaction, and that is to
consider its antecedents and the environment of the parties in such a way as to
enable the party wlio has judicially to construe the final act to lay his hand
upon the central intent of the transaction, and so hold it up before him that
the dominant purpose can clearly be ascertained. Then after that dominant
purpose has once been firmly laid hold of, all subordinate matters should be so
construed as to work out in an harmonious way, the general result by so
grouping of all the parts together as to make a harmonious tableau.
Having now commented in this general way upon the construction of the
Treaty as a whole, I shall consider with more or less detail the application of
these general rules to the particular questions with which we have to deal.
As to the question, what is intended as to the point of the commencement of the line, I shall simply say that we cannot make an elephant out of
that proposition. I think we. may dismiss the refined discussion which has
been elaborated upon that point to that school of philosophers who, under the
lead of Dun Scotus, used to discuss how many angels could stand upon the
point of a needle. I think that point is too refined for discussion at our
hands.
The next question is one of substance.
What channel is Portland
Channel? That brings us to the first practical question in this Case, and it is to
that point which I desire especially to invite the Tribunal's attention.
I was very much impressed the other day when his Lordship, in speaking
to the Attorney-General, said :—
" Mr. Attorney, it is very difficult to apply the general rules of international law to a coast whose formation is so singular and peculiar as that one
with which we have to deal."
In that observation his Lordship put his finger upon a point which should
be especially observed, because it is always difficult to apply general and
abstract principles to exceptional cases. Therefore, international law has been
careful to recognize the fact that there are peculiar coast lines ; that the physical
geography of certain coasts are so peculiar that they have to be considered on
their- own merits and under what, in some respects, may be called exceptions to
the general rule.
That idea I will have occasion to elaborate ;more carefully hereafter. But
the jnain point which I desire to emphasize, at the outset is that the clue to the
solution of the questions with which we have to deal on this peculiar coast is
in the geology, and in the physiography of the coast itself, in those peculiar
forms which nature has made in a special way, and the first thought to which
I desire to caU the attention of the Court is as to the geology and physiogrpahy
of this coastwith which we have to deal. And when I speak now of " coast,"
I am speaking of the inner line regardless of the archipelago, with which
I will d e a l later on. I will speak first in reference to the geology of the
region.

As the geologists tell us, these inlets and bays are submerged valleys, and
the mam point which I want to make is that each one has its own identity
The Lynn Canal is a distinct thing from the standpoint of geology and
geography, as much as Lake Superior, or Loch Lomond, or the Lake of
Geneva. It is an indivisible whole. It is a sheet of water of so many square
miles, as Portland Canal is, and if, perchance, the surface of one of these fjords,
or estuaries, is broken up by islands, the islands no more destroy its identity
than the presence of a thousand islands in the St. Lawrence destroys the
identity of the St. Lawrence river, and on that subject of physical geography I
desire to read from scientific authority.
The first point to which I desire to call the attention of the Court is that
on the coast of Alaska the word " canal" has a local and special meaning, and
at the outset we must understand what that meaning is. In the geography of
Alaska the word " canal " has a local and special meaning. It signifies not a
special channel, but a great arm of the sea.
The PRESIDENT : What page are you reading from ?
Mr. TAYLOR : I am reading from the brief of the United States' Case, at
p. 29.
The PRESIDENT : You mean the Argument ?
Mr. TAYLOR: Yes; I will now just read a passage with regard to the
physical geography of this district :—
| Along the coast of Southern Alaska and British Columbia, submergence
has led the sea far into the valleys of the mountainous highlands. Some of
the inner longitudinal valleys beyond the outer ranges are now under water,
forming s canals ' of great value for coastwise navigation.
| Viewed as a whole, the coast has a general trend in a north-westerly
direction, but in detail it is very irregular, reaching back into deep, narrow
fjords, and fringed b y ' a mass of islands of all sizes. The fjords and straits
are submerged vaUeys, both in line with and transverse to the general direction
of the mountain ranges. Of the fjords, Dr. G. M. Dawson writes: 'Their
width is usually from 1 to 3 miles, their shores rocky and abrupt, and rising
towards the heads of the longer fjords into mountains from 6,000 to 8,000 feet
in height.' •" (From Professor Wm. M. Davis, in the " International Geography,"
p. 667.)
Now, may it please the Court, I will ask you to imagine yourselves visiting
the coast of Alaska and looking at these fjords, absolutely regardless of the
fact that Vancouver ever was there. So far as we have any evidence, there
has been no change in the physical conformation of the country from the days
of Vancouver to these. Any traveller to this coast will see the country with
the fjords just as Vancouver saw them. With the aid of the geologist
and the geographer, let us look at the character and nature of these
fjords in general and the nature of Portland Canal in particular,
hearing in mind that the term " c a n a l " is a technical geographical term
to describe the arm of the sea or fjord as a whole. What is the nature
of the channel or the fjord named Portland ..Canal ? What, according
to modern geographers, is the character of the two channels of that fjord?
Without pausing, as I cannot put my hand on the technical description for a
moment, when we look at the description which the geographers give of the
Portland Canal, we find there is a large channel, something like 2£ miles wide,
which is broad and spacious, and deep and navigable. There is also a
narrow channel, which is tortuous and rocky, and no use at • all for
purposes of navigation. That any traveller can see, regardless of any information which he can get from Vancouver. My own purpose in this preliminary
statement is that we may put ourselves in a position to know what it was
Vancouver saw when he visited that coast, so that, upon the very threshold of
this part of the Argument, we may ask ourselves the question. \ What means
have we of knowing what Vancouver saw, or what did he think in reference t o
this part of the territory ? And that brings up the question, did the nego3 Z
[1060]
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tiators have before them simply the maps or charts of Vancouver, or did they
have before them the Narrative itself ? The United States Case has challenged
Sept. 30,1903. t h e fect t h a f c t h e r e |
e v i d e n c e that they had the Narrative of Vancouver
before them. The Counsel for Great Britain have taken up the challenge, and
they have attempted to demonstrate to this Tribunal that there is positive and
affirmative evidence that the Narrative was before the negotiators. _ Therefore,
we deem it our duty to criticize and examine what the British Counsel
claim is the evidence that shows affirmatively that the Narrative was
before the negotiators.
The first specimen of what they call evidence to prove that fact is
this
The PRESIDENT : Is it your case, Mr. Taylor, that the Narrative was not
before the negotiators ?
Mr. TAYLOR : W e hpld that there is no evidence that it was.
The PRESIDENT : Yes, I know, I quite understand that.
Mr. TAYLOR : I want to make myself very clear upon that point.
The PRESIDENT : I only want to follow you, that is all.
it was not before them ?

You contend

Mr. TAYLOR : We claim that then is no affirmative evidence.
not deny that it was a possibility.

We do

The PRESIDENT : That is not quite the point. I only want to know so
as to follow you. I quite understand that you criticize the evidence, but do
you contend it was not before them ?
Mr. TAYLOR : Well, I think a fair statement for me to make in reply to
your Lordship is to deny that there is any affirmative evidence.
The PRESIDENT : Very well.
Mr. TAYLOR: I do not deny the possibility, and your Lordship wUl
see in the progress of my argument the importance of the distinction as to
whether there is affirmative evidence as distinguished from a mere possibility.
The first thing which is offered as a specimen of evidence is the passage
in Baron Tuyll's letter written nearly three years before the Treaty was
made, in which he makes a certain reference to the mouth of Observatory
Inlet. Our contention is that the only possible way to interpret Baron
Tuyll's statement is to assume that he knew the maps and charts of
Vancouver, and not the narrative, because on the maps and charts the
mouth of the Observatory Inlet, as we claim Observatory Inlet to be, falls
precisely where he says it was, and if you test the question by the narrative,
then Baron Tuyll's statement is absolutely in conflict with it if Observatory
Inlet is the body of water we claim it to be. Therefore, so far from that letter
of Baron Tuyll's supporting the British contention that there is evidence of
knowledge of the narrative, it is an absolute refutation of that contention,
and a proof that Baron Tuyll simply knew of the maps and not of the narrative.
The second specimen is taken from the letter of M. de Poletica to Mr. Adams,
of the 28th February, 1822, which states :—
" I n 1763 the Russian establishments had already extended as far as the
Island of Kodiak."
I think it was sufficiently ventilated in the discussion that Coxe's narrative
was entirely the foundation of that statement, it being known that M. de
Poletica drew his information from Coxe's narrative, so" that utterly fails as
evidence to show that the narrative was known to the negotiators.

A far more important claim is the third one, which is the assumption that
Pelly's Memorandum was m the hands of the British negotiators Mr C a n n e s
it is said intended to send it to Sir Charles Bagot together with an instruction
addressed to the Duke of Wellington. Sir Charles Bagot in his reolv 10th
February, 1823, said :—
^ J'
" I ought to state that in the copy of the instructions given to the Duke
of Wellington by your Despatch No. 6 to His Grace of the 27th September
last and which was transmitted to me in your Despatch No 5 of the
31st December, the opinions of Lord Stowell and of His Majesty's AdvocateGeneral upon the subject of this Ukase, and the other paper therein referred
to, were not inclosed."
And still there is an assumption, which we claim is an unsupported
assumption, on this direct statement that he did receive the papers which, he
says, he actually did not.
We contend that thg only possible basis on which any such theory
or assumption could be founded would be in proof that Sir Charles Bagot
subsequently showed that he had the information which those papers contained.
What possible evidence could be given if there is no manifestation that
he ever had in his mind any such information ? We say there is affirmative and
conclusive proof that he never did have such information, because upon the
most vital part of his work, upon the subject of whether Portland Canal ended
in a great River system connecting it with the territories of the Hudson's
Bay Company, a subject which he says was of paramount interest for him to
deal with, he makes the statement right in the teeth of Vancouver's declaration,
which is that he went to the head of Portland Canal ; and it is to be supposed
that he went there especially in search of the river of which people had long
dreamed, and that he found it was not there. He found that Portland Canal
ended in the low marshy ground at such and such a situation.
I cannot conceive of any two statements more absolutely irreconcileable than the statements of Sir Charles Bagot and Vancouver, and if the
Counsel for Great Britain fail to reconcile the irreconcileable then the
inevitable conclusion is that Sir Charles Bagot never knew of the narrative
of Vancouver. If that is true the whole theory breaks down, because, as all
the world knows, Mr. Stratford Canning had nothing to do with the negotiations, certainly so far as Portland Canal was concerned. If Sir Charles Bagot
never knew, how can it be supposed that the Russians knew of this English
publication, of which their experienced Ambassador was ignorant. So the
Attorney-General made the great effort of his speech in the attempt to reconcile
the irreconcileable, to remove that great difficulty in his theory of presumption,
and I feel that I would like t o . say, and I think it is proper that I should
say, that in his masterly presentation of the British Case, in his masterly
handling and marshaUing of the facts during all those seven days in
which he exhibited his splendid powers, he excited on this side of the
Chamber the unquaUfied admiration of us all. But it did seem to
me when he undertook to lead that forlorn hope g that even with
his splendid powers he was attempting to do the impossible—to_ reconcile
the irreconcileable, and he simply presented the classical image of
a strong man struggling in a bog, unable to be aided by a friendly hand ;
and the more this strong man struggled, as it seemed to me, the deeper he
sank in the low marsh land which Vancouver had discovered at the head of
Portland Canal. Upon that forlorn hope he went down, because no human
power can explain the unexplainabie ; no man can reconcile a statement, made
deliberately by Sir Charles right square in the teeth of the narrative, j And
in reference to that part of the Argument of the Attorney-General I desire to
call the Court's attention to a passage in his speech which I think should be
preserved as one of the curiosities of literature.
Reading from p. 9, he
says :—
I All the maps which could have been before the negotiators used the
expression ' Portland Canal.'
. 1 1 can verify that by reference to the maps if it is desirable. Ihe first
edition of Vancouver in the French translation of that edition, used the expression 'Portland Canal.'
'Portland Channel' is the expression used m
3 Z 2
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Vancouver's second edition, which appeared in 1801. There was no French
translation of his second edition, and it would seem to follow that the Russians
l i s h expression, which they introduced into a document drawn
up in French—must have taken it from the second English edition of Vancouver,
which therefore must have been before them."

uged this E

I respectfully claim, may it please the Court, that no ten lines in the
English language can anywhere be found which contain so many extraordinary
requests. Let us analyse them—and I beg the greatest, attention to this part of
the Attorney-General's Argument—let us see what he is asking of the Tribunal.
Here are people, he says, who are writing in French. Here he admits that
there is a French edition of Vancouver. Here are the Russians, who perhaps
of all people in the world are most addicted to the use of the French language,
and who, perhaps, at that time were least familiar with English terms.
What is the first step in his request ? He wants this Tribunal, in the
first place, to assume that the Russians who are writing in French discredited
the French edition of the book, which must, of course, have been before them,
and that they did not extract the words which they found in the French
edition while they were writing from the French book.
Then his second request is that you should assume that they took the English
version of Vancouver in preference to the French. He ask3 in the third place
that you must assume that these trained critics who had been mousing through
these heavy tomes and criticising the words and phrases in a critical spirit
adopted the spurious and interpolated edition of Vancouver, which was
published after he was dead ; he asks that you should take the English edition
of 1801, in which are these words he desires to lay hands on, this phrase
'Portland Canal,' interpolated after Vancouver was dead.
In the fourth
place, he asks you not simply to take the interpolated edition, but he wants
you to take the interpolated word which Vancouver never used and never
saw, he wants you to say that these trained critics took the base money in
preference to the good when both were presented.
Mr. AYLESWORTH : But they did in fact take the word " channel."
Mr. TAYLOR : That is the very point I should deny, may it please your
Honour, and say there is not the slightest evidence that they'took that word
from the interpolated English edition.
Mr. AYLESWORTH : But the word " channel " is there.
Mr. TAYLOR : Well, but we say there is no evidence that they got it from
any such source.
Mr. AYLESWORTH:

Where did they get it ?

Mr. TAYLOR: That is assuming the very point in the Argument as to
which we say it is the most violent of human presumptions to assume that men
who knew_French, with a French book before them, should have rejected the
French edition which had the correct word and should take the interpolated
English edition and the spurious word out of the English edition when the
true word was in the French edition just before them. That, we say, is a most
extraordinary idea.
The story goes that when Dean Stanley was about to be married, he,
having possession of Westminster Abbey, set his heart upon the most brilliant
lady of this splendid Court, one who was endowed in mind and body in such a
way that she had won the heart of Her Majesty herself, and that when the
time came for the Dean to ask for her hand at Her Majesty's feet that she
heard him through and then asked him : " D e a n , do I understand' that you
want to possess Westminster Abbey and Lady Augusta t o o ? " I think if
toe scholarly Dean were present here to-day and could see these immense
draughts which the learned Attorney-General in this particular is trying to
draw upon the credulity of this Court, the Dean would be shocked at his own
moderation. It seems to me that I never have heard of a proposition in which
any man ever asked so much of a Tribunal as the Attorney-General does in
J
tois particular.

In reference to the last point, I shall say but a word in reference to the
Mr. Taylor.
knowledge drawn from the despatch of Mr. Middleton to Mr. Adams, as you
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bave had it thrashed out before you, whatever the merit of that contention is
And now may it please the Court, while we have deemed it our duty to
criticize what the Attorney-General has been pleased to call affirmative
evidence, my purpose is to show to this Tribunal that my argument rests upon
the assumption that, admitting that this narrative was before the negotiators,
and admitting that they had every fact and every word of the French
and English versions before them, it demonstrates as clearly as sunlight the
contention which we make as to Portland Canal, and it will be mainly upon
the allegations of that narrative that I found my argument.
The first point which I tried to make out at the outset, as a matter of
physical geography, is that every canal on that coast is an arm of the sea, that
they are interchangeable geographical ternis, and we must remember that
words are things,_ especially when they are used by a man of science, a trained
geographer who is supposed to know the full significance of the terms which he
employs. When we look at the narrative of Vancouver, what is the most striking
thing we find in reference to Portland Canal ? I am reading now from the
authorized version, which is the genuine thing, the first English edition. This
is what Vancouver wrote before the interpolators changed it after he was

The PRESIDENT : W h a t page ?
Mr. TAYLOR : Page 371. " In the forenoon ': -mark those words :—§ In
the forenoon we reached that arm of the sea "
The PRESIDENT : Which volu

, Sir?

Mr. TAYLOR : This is the second volume, please your Lordship, p. 371.
The PRESIDENT: Thank you.
Mr. TAYLOR : " In the forenoon we reached that arm of the sea whose
examination had occupied our time from the 27th of the preceding to the 2nd
of this month. The distance from its entrance to its source is about 70 miles,
which, in honour of the noble family of Bentinck. I named Portland's
Canal."
What did he name Portland's Canal ? He named, he said, the " arm of the
sea," the entire estuary, the fiord—he named it Portland Canal : and it is a
singular fact that, as far as we know, Vancouver never used any other word
except Portland's Canal. Portland's Channel was a gratuitous addition after he
was dead. This is the term that he used to describe it, and, mind you, it is the
word of a trained geographer and a scientific man using a technical term to
describe an arm of the sea, whose precise definition is that of Portland's Canal.
It was at least two days after he had named that body of water Portland's Canal
before he ever applied any name to the branch of it known as Observatory
Inlet. Let us read now from p. 375 of the authorized version :—
" Nothing of any note having occurred during my absence, I shall conclude
this chapter by the insertion of the astronomical and nautical observations
made at this place ; and, in consequence of our having been so fortunate as
to be able to obtain those that were essential for correcting our former survey,
and for our future regulation in that respect, this branch
"
I beg the Tribunal to note the word :—
! This branch obtained the name of. Observatory Inlet ; and the cove,
where the vessels were stationed, that of Salmon Cove, from the abundance'of
that kind of fish that were there taken."
He named the entire body of water, the whole estuary, Portland's Canal.
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The PRESIDENT : Well, but, Mr. Taylor, if you are arguing this and
reading the passage—the passage just above what you have read, says in
Sept. 30,1903. ^
f__
" T h e west point of Observatory Inlet I distinguish by calling it Point
Wales."
Mr TAYLOR: If your Lordship pleases, it is the whole point of my
argument to explain t h a t ; I will deal specially with that in a moment. I a m
coming to that point. If that was not there, there would be no necessity for
me to make any argument at all. I want to show to this Court that it is
absolutely consistent when it is properly construed, and that is the very point
I am coming to when I have laid the predicate.
I say here he named the entire body of water the Portland Canal, and two
days later he named a subordinate part of it Observatory Inlet. We say that
the record makes the fact that it is a subordinate part clear for two reasons.
The word " inlet " itself represents a subdivision of a larger whole, a part of a
great estuary as contradistinguished from a canal. If he had applied the
word " Canal " and said Observatory Canal, to indicate that he was dealing with
one single indivisible thing, that would have been another matter, but he
uses the word " branch," and he uses the word " inlet " to show that Observatory
Inlet was simply a subordinate subdivision of the greater whole that he had
named two days before.
Let us go a step further and see what conception Vancouver had of the
channels into which Portland Canal was subdivided.
Remember that our contention is that this whole body of water, as an
indivisible whole, had two channels in it. Well, the beauty of Vancouver's
narrative for our purposes is that it distinctly and in detail describes the two
channels in Portland Canal in contradistinction from the body of water as a
whole.
Let us look first at p. 327, where he describes his entrance into the big
channel to the north, as he says :—
I This island, in the direction of N. 20 W . is 15 miles long and 5 miles broad
from east to west. To this island I gave the name of Dundas's Island,
after the Right Honourable Henry Dundas.
| To the north of this island we had a distinct view of the ocean to the
westward."
Mark the term :—
I Through a spacious channel that appeared free from interruption ; and
by sunset we entered the arm, up which we expected to find this extensive
inland navigation. To its south- east point of entrance I gave the name of
Point Maskelyne," and so forth.
Let us look again at p. 378 :—
" The route to which the vessels had advanced to Salmon Cove being
infinitely better for them to pursue towards Cape Caamana than the intricate
channel through which I had passed in the boats, we weighed with the intention
of directing our course thus about 6 in the morning ; but having a strong gale
from the southward, we made little progress windward."
At p. 345 he says :—•
" This disappointment occasioned us no small degree of mortification, since
we had already been absent from the ship a whole week, with the finest weather
the season had yet afforded ; and though our utmost exertions had been called
forth in tracing the continent through this labyrinth of rocks, we had not
advanced more than 13 leagues in a right line from the ships to the entrance
of this inlet, and that in a south-west direction, very different from the course
we could have wished to have pursued. It was also now evident that we had
the exterior_ coast to contend with, and from the length of time we had been
indulged with fine weather we could not reasonably expect its continuing

much longer ; indeed the appearance of the evening indicated an unfavourable
alteration, which made me apprehensive that probably the finest part of the
season has been devoted, m our late pursuit, to a very perplexing object of no
great value or consideration."
So here we have an explicit description of the big channel, and the little
channel, with a most complimentary term applied as to the spaciousness of the
big channel, and the opposite to the narrowness and inefficiency of the little
one, which he dismisses with the reflection that the time he had spent upon
this little channel was wasted.
If we will hold the correct use of these terms clearly in our minds that
the name given to the whole arm of the sea was Portland Canal, and
consider, as Vancouver makes it plain beyond all question, that the Observatory
Inlet was merely a branch of the main body, it is not of the slightest consequence whether the mouth of that branch called the Observatory Inlet ends
at Port Wales or not. There is nothing in the world inconsistent with the idea
of an inlet, which is a subdivision of the whole, in the fact that its mouth
extends to a particular point in the main body. Vancouver's narrative is
simply his first tentative expression, his field notes. His revised and completed
work was embodied in his maps and charts, and whenever we come to
investigate the narrative, or field notes, of an explorer like this, and see his
finished work, we must not take any one fact in isolation, but we must take all
the facts together, and see his revised thought, and get the picture upon his
mind, not from one isolated fact, but from the whole tableau of facts.
To make a practical illustration, the other day. when the Attorney-General
was speaking, I am sure that my colleague on my right was making notes —we
will call them field notes. Very likely they were his first reflections and
ideas upon the subject of the Attorney-General's speech. When the time comes
I know he will present a finished argument to this Court which presents his ripe
thought that will be printed in the record. Suppose after that is completed,
Mr. Watson and myself should fall into a dispute as to what Mr. Dickinson
thought and what he said about this Case, and Mr. Watson should take up one
of the sheets from this table upon which his first impressions, his field notes,
were entered, manifesting a certain line of thought, and suppose I take from
that table the finished record of his speech, and say, " Mr. Watson, that is the
finished product of Mr. Dickinson's mind, that is what he said ; there is his
map and chart which shows the final review, the final estimate that he made
of this whole Case," could there be any question of my having the best of the
argument ?
So I say when you construe, and the contention of the Counsel of Great
Britain is that you must construe the narrative and the maps together,
his completed work shows that he meant the name applied to Portland
Canal to be applied to the body of water as a whole, and that the name
Observatory Inlet was to be strictly limited to that branch which ended at
Port Ramsden.
The next step I desire to take is as to the maps which, the negotiators had before them. Let us assume now that they had the narrative
and the maps before them, so they could see what it was Vancouver thought,
and I would specially ask the Court, and I would like very much for you to
look on the printed reproduction in the Argument of the United States of
certain maps to which I desire especially to call your attention. I refer to p. 35.
The Attorney-General has been good enough to state, in his Argument at p. 91,
that all the maps which could have been before the negotiators used the
expression Portland Canal. He says all the maps to which they may have had
access use the name Portland Canal.
We know that there were five maps before them. There was the Langsdorff map, which throws no light ; there was the Russian Quartermaster's map,
which throws no light. Then we have three maps which throw a flood of
light : the Arrowsmith map, the Faden map, and the Vancouver map.
I ask your Lordship's attention to the facsimile reproduction of the
printing and arrangement of the names Portland Canal and Observatory
Inlet, on the Vancouver Map No. 7, Atlas 1798. According to the rules
of map makers, the name of a body of water, as I understand it, is to
be as near the centre of the body to be distinguished as possible. Let
us apply that rule in reference to the arrangement of the names, l n e n it
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Mr. Taylor. fe also a rule in the making of maps that the great bodies of water should be
designated by capital letters, and the subordinate parts by smaller letters. If
Sept. 30,1903. y o u s t a k e ^ W ords " Portland Canal " with their thirteen letters and put them
m a straight line and take the words " Observatory Inlet in the small letters
and put them under it, you will find that the sixteen letters occupy just one half
the space that is occupied by the thirteen. Could there have been any more
careful illustration by the map maker that he intended to do whaj^he says he
did in his narrative, that he named the arm of the sea which is the whole
estuary " Portland Canal," and that he named this branch " Observatory Inlet " ?
How could there be a clearer confirmation of what he says m his narrative than
by what he says in his map ?
" When we look at the Faden map you will see on the same page the
same thino* is reproduced there with great distinctness that the Observatory
Inlet is applied simply to the branch, and when we look at tiie Arrowsmith
map we see with still more distinctness the same indication. Now, the
Attorney-General has been good enough to admit that if there were any
other maps before the negotiators, of which we knew nothing, all such maps
contained the name " Portland Canal." If Vancouver knew what he meant,
if he knew the ordinary terms of geography, could anybody dispute the fact
that when he used the words " Portland Canal " he meant it not as a simple
description of that miserable, unnavigable and narrow little part of Portland
Canal contended for by Great Britain, but that he was trying to do honour to
the noble family of Bentinck by naming the whole arm of the sea, which be
designates as such, Portland Canal. Therefore, I claim that it is as clear as
sunlight that Vancouver named the whole body of water " Portland Canal,"
and that he named | Observatory Inlet " the mere branch of it, and that he has
described with particularity and detail the two channels which were in Portland
Canal, one of which he says was a miserable affair, and he never went up it
with his ships, never traversed the whole of it in his boats, and he tells us that
the real channel, the channel of the American contention, was a channel two
and a half miles in width at its entrance, and that was the only one which be
ever entered in his ship.
• Therefore we claim that the demonstration is perfect, that the negotiators,
having before them these maps, understood that what Vancouver named was
the Portland Canal as an entire body of water. At that point I desire to draw
the Court's attention to the order in which the word " Portland Canal" occurs
in the negotiation. " Portland Canal " first appears in the Counter-Draft of
the Russian Plenipotentiaries, Sir Charles Bagot to Mr. Canning, March 17,
1824, Appendix to the British Case, p. 70. It appears a second time in the
amended proposal by Sir Charles Bagot, Inclosure 2 in No. 44, Appendix to the
British Case, p. 70. Thirdly, the word " Portland Channel " is first used in the
observations of the Russian Plenipotentiaries on Sir Charles Bagot's amended
proposal, Inclosure 3 in No. 44, on p. 71 of the British Case Appendix.
Fourthly, in the reply by Sir Charles Bagot to observations of the Russian
Plenipotentiaries, Inclosure 4 in No. 44, Appendix to British Case, p. 72.
Fifthly, it appears in the letter of Count Nesselrode, announcing the final
decision of the Russian Plenipotentiaries, Inclosure 5 in No. 44, on pp. 74 and
75 ; he refers to it as Portland Canal. That is in the Appendix to the British
Case, p. 76. Sixthly, in the letter from Mr. George Canning to Sir Charles
Bagot, June. 12, 1824, their draft Convention inclosed has the term "Portland
Channel," Appendix to the British Case, pp. 85 to 87. So there you have in
regular order the only occasions upon which the words " Portland Canal," the
Portland Channel are used, and it is certainly a significant fact that Sir Charles
Bagot, like Vancouver, never did use the word " Portland Channel." Sir Charles
Bagot always used the word " Portland Canal."
And I would like to call the attention of the Tribunal to two mistakes in
the British Case—one at p. 70, the amended proposal by Sir Charles Bagot,
Canal de Portland is put " Portland Channel " where it ought to be "Portland
Canal." Then in the reply of Sir Charles Bagot to the observations of the
Russian Plenipotentiaries, on p. 73 of the British Case, the Portland Canal is
improperly translated Portland Channel. There are two places on p. 70 and
p. 73 of the British Appendix where the English version—it is hardly
necessary to change it because the French stands there to speak for itself,
using the word " C a n a l " where the word " Channel" is put in the English

form, so that so far as the negotiators could be influenced by the maps they
saw that the word "Portland Canal" was used upon all of them. The
Attorney-General says not only upon those that we know to have been before
then, but he admits in every one of them that might have been before them,
the word "Portland Canal" was used. Certainly it is significant that the word
"channel" was introduced by the Russians. Is it conceivable that after the
word " C a n a l " had been used by Sir Charles Bagot twice, the Russians
would have substituted a word in the sense in which British Counsel claim it,
narrowing their right in the way which such an adoption would have brought
about. That I claim to be perfectly incredible, the Russians used it simply as
an equivalent of the word " Canal," and the supposition, of course, upon the
basis upon which we are now arguing the Case as to the source from which
"Portland Channel" was taken is absolutely immaterial. It is plain from the
context that there was no discrimination made by the negotiators in meaning
between " Channel " and " Canal." It was simply substituting the new word
of the Russians, who were the first to introduce it as a mere equivalent of

I Canal."
Sir EDWARD CARSON : I admit that.
Mr. TAYLOR : Therefore we say that when the Treaty was made this
word " channel" was used in the Treaty to designate the whole body of water
which Vancouver had named Portland Canal.
It seems to be a natural
inference, and if that was true, if it were true that the negotiators so used the
term, of course the consequence would be under the law of nations, as I shall
hereafter try to explain it, that it was the big channel that was the dividing
line in this great arm of the sea.
I shall now beg the attention of the Court to maps subsequent to the
making of the Treaty, which we claim throw a flood of light upon this
transaction. First, the Arrowsmith map on the American Atlas No. 12. This
appears to be the first British map published after 1825, showing Wales and
Pearse Islands to be Russian, as claimed in the American Case. Secondly, let
us refer to the Brué map, published in the American Atlas No. 13. The line of
demarcation is there drawn so as to include Wales and Pearse Islands in
Russian territory. Let us next look at the British Admiralty Chart No. 25
British Atlas, and that is of the greatest importance. Nothing in this Case is
more extraordinary to me than that the authority of this map should be in
any way challenged or questioned by the post-mortem inscriptions which seem
to be written upon it, and which, so far as I can see, do not at all impair its
value.
The PRESIDENT : What is the number ?
Mr. TAYLOR : No. 25 ; and I beg special attention to this because I want
to compare this map with the narrative of Vancouver. Here the great broad
channel^ the Portland Channel and Portland Canal which Vancouver went up
in his ships, which he said was broad and spacious and navigable, is made the
great central part of the picture, and the poor little strip of water which
Vancouver denounced as a worthless labyrinth of rocks is treated by the British
Admiralty even with more contempt than it was dealt with by Vancouver.
The PRESIDENT : That is an Admiralty chart, Mr. Taylor, and you know
what Admiralty charts are used for.
. Mr. TAYLOR : If your Lordship pleases that is the very point, that it was
so insignificant, that it was not worthy even of a survey or a name.
The PRESIDENT : Very well.
i
Mr. TAYLOR : That it was not worth even a survey or a name in the
estimation put upon it by the British Admiralty in sending out its charts to
guide the movements of the greatest navy in the world, put it just where
Vancouver had put it as a worthless thing that was not withm the purview of
4
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navigation, and was not worthy of a survey or a name; and when we g 0
further, and look at the British Admiralty Chart No. 33 we see substantially
the same thing, except that this condition of things is brought down by the
Enriish Admiralty to 1884, and I should like very much for the Court to look
upon that map. There we have the same distinctness, the great channel
marked and the other one ignored. There we have Observatory Inlet put in
its proper place as a mere branch, and you see the names written as Vancouver
had written them, in such a way as to indicate beyond all possibility of doubt
that Observatory Inlet was considered as a mere branch of this one body. Let
us then turn to the. Canadian map, No. 41 in the Atlas of the American
Counter-Case, and let us see how the Canadians view the question; they were
nearest to it and most interested.
Mr. TURNER : What particular map are you looking at now ?
The PRESIDENT : No. 40.
Mr. TAYLOR : Map 41 of the United States'
Canadian map to show the Canadian view. Now let
British Atlas, the map of British Columbia. As late
running in such a way that there can be no mistake
States.

Counter-Case. This is a
us turn to No._ 31 of the
as 1884 there is the line
in favour of the United

Mr. AYLESWORTH : What number is that ?
Mr. TAYLOR : No. 31.
Sir EDWARD CARSON : 31 of the English Atlas.
Mr. TAYLOR: The British Atlas, No. 31. I t is a Canadian map and is
described as : " Map of the Province of British Columbia, compiled and drawn
by Edward Mohun, CE., by direction of the Honorable W. Smithe, Chief
Engineer of Lands and Works, Victoria, B.C., 1884." So that is a very
moderate statement to make, that after the making of this Treaty the
interpretation given by subsequent maps, British and English, is to show that
this channel claimed in the British Case as the Portland Channel
was ignored not only by the British Admiralty but by the Canadian
map makers and the matter made so plain that there could be
no doubt or question about it.
I was very much touched yesterday
when the distinguished advocate Mr. Robinson, who preceded me,
made such a sharp outcry upon the subject of maps. After hearing his dissertation, one felt that maps were of no consequence or authority in the world
anywhere, and, by an allusion which was evidently directed at myself, he
indicated that if any commentator upon international law should ever issue a
second edition, he would like very much to have some light on the proposition
of whether citizens of the world ought to supervise all the map-makers of the
world and see whether they make proper and correct maps; and, further, he
complained of the great outrage of expecting a man to examine maps in
a foreign language, and he made a pitiful 'plea that he could not read
Russian, and also lie said he could not understand maps in Spanish or in
German. That may be so. However, admitting, for the moment, that there
is no obligation of international law for the citizens of one nation to
supervise and examine the maps of other nations in- languages which they
do not understand, I confidently claim that Mr. Robinson has demonstrated
to us here by his lucid and powerful argument that he is a master of
English prose. He certainly understands how to read the English language,
and therefore he must be assumed to be able to read the maps issued by
the British Empire, especially in the Province of Canada, of which he is
such a distinguished ornament. He must read the maps issued by his own
country ; he must know their contents, and he must respect their authority.
He cannot undertake to assail the official English maps or the official Canadian
maps unless_ he proposes to take the position that toe map makers of Canada
and the British Empire have been, attempting to perpetrate a fraud on all
mankind, I say he is bound to respect the maps of his own country, and

nothing was more cheering to me in this Case than his pitiful outcry, because
it carried with | a ring of genuine pain ; he showed that he felt these cruel
indisputable British and Canadian maps were crushing the Canadian Case to
death. I sympathize with my friend in the assaults which he has made on the
map makers of this world ; they have done him a hard turn in this Case
I If the Court please, what I have tried to say so far has been intended as
the prelude for an argument based upon international law. What I claim
that I have demonstrated beyond all question to this Tribunal is that the
boundary set by the Treaty between these two nations was that that estuary, that
ami of the sea which is one unbroken whole, a fjord, a canal, which had 'in it
two channels, and that there was no kind of designation or inscription intended
to indicate which one of the subordinate divisions, which o n e 0 f t jj e channels
of the indivisible whole was intended as the boundary. Therefore, I say that
no case has ever arisen between nations where there was a-more ideal basis, a
more perfect predicate upon which to apply the doctrine of the thalweg, to
discriminate by operation of law which one of the two channels is the real
boundary, when the body of water as a totality and an indivisible whole was set
up as the boundary.
• It was with a sense partly of amusement and partly of surprise that I saw
the very gingerly and cavalier manner in which the Attorney-General
attempted to deal with one of the elementary principles of international law.
One felt from the way in which he tried to waive away the doctrine of the
thalweg that it was some novel and unsupported invention, some fancy that had
no place in international law, that the whole thing was a confusion that he
could hardly understand, and, without offering the. slightest authority to combat
the high masters which we have offered in support of our contention, he just
attempted to waive the thing away as one of the things that was entitled to no
serious consequence. If we could dispose of the elementary principles of
international law on that basis it would be very easy for me to attack the
doctrine of the 3 miles zone by simply saying, " I do not like thee, Dr. Fell :
the reason why I cannot tell," that I think the 3-mile zone should have no
place in international law. It would be just as easy for me to attack the
doctrine of the 3 miles zone, and I could do it with as much hope of success
as the Attorney-General has attacked the doctrine of the thalweg. It was
born with modern internatiunal law, it comes down from Grotius's time as one
of the elementary principles, and the only modification that has been made in
it is a modification which is very much for our convenience, and has been
thus stated by that great English publicist, Sir Travers Twiss, who said :—
" Grotius and Vattel speak of the middle of the river as the line of demarcation between two jurisdictions, but modern publicists and statesmen prefer
the more accurate and more equitable boundary of the mid-channel" and that
is the simple meaning of the channel, " the valley in the middle."
1 If there be more than one channel of a river, the deepest channel is the
mid-channel for the purposes of territorial demarcation, and the boundary line
will be the line drawn along the surface of the stream corresponding to the line
of deepest depression of its bed." (" The Law of Nations," i, pp. 207-208.) •
Then he goes on to speak of the Treaty of Argovie, and he cites
Bluntschli ; and Hall is to the same effect, but what I desire to call the
Court's attention especially to in reference to the particular contingency with
which we have to deal is the application of the doctrine of the thalweg to an
arm of the sea which is a boundary like this as distinct from the estuary of a
river. I think that has been made the subject of discussion—I believe his
Lordship will bear me out in the statement—by the greatest American
publicist that has lived since the time of Wheaton, and one to whom,
perhaps, European publicists have assigned more position and authority than to
any American publicist of our times. T speak of David Dudley Field, who has
received the laurels of the publicists of Europe as one of the greatest expounders
of modern international law. I know of no person* who can be put up^above
m except perhaps Bluntschli or Calvo, and I want you to note that m formulating this principle that applies strictly and completely to this case, that 1 avid
Dudley Field based his statement on the authority of Bluntschli.
And let me read what he says in his " International Code, m wluc? he has
summed up all the principles of international law. H e says :—
[1060]" ' - '
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national territory, bounded
'• Boundary by stream or channel 3 0 — The lii
by a river or other stream, or by a strait, sound, or arm of the sea, the other
shore of which is the territory of another nation, extend outward to a point
equidistant from the territory of the nation occupying the opposite shore ; or if
there be a stream or navigable channel, to the thread of the stream, that is to
say, to the mid-channel ; or, if there be several channels, to the middle ofjhe
principal one."
That is the clean-cut, definite statement of David Dudley Field as to an
arm of the sea that is a boundary between _ two countries and he rests his
statement upon the authority of Bluntschli Have you 1 eard one word of
suggestion from the Counsel of Great Br tain to show that there is any
publicist, continental, American, or English, who has ever said
where to challenge the doctrine of the, thalweg as thus defined ?
The PRESIDENT: Mr. Taylor, done
because I agree with you that if you établi
the Portland Canal includes both b
the doctrine of the thalweg applies,
even David Dudley Field himself—a
•—means to say. what you put upon
is there dealing with rivers. Blunt!
the sea. Do not think I am referri
simply because I do not think that
read Biuntschli.

- of any real importance,
jailed Portland Inlet or
lough for your purpose ;
> say I do not think that
is a very great authority
efers to Bluntschli, who
arate chapter on arms of
;e what you suggest, but
port your view. I have

;
?he attempt to draw any
Mr. TAYLOR : I am very glad to hear t h a t
is the mouth of a great
distinction between two channels of an estuary whi
riyer system as contradistinguished from an arm of the sea is a distinction
which rests upon no possible foundation in logic or
oi in law. Suppose for illustration there was a great river system, as was
supp
7as supposed,
coming into Portland
Canal, how could that possibly affect in
y way the question of the boundary
so far as the arm of the sea extended—
ether the arm or' a river ran into the
head of it or not—what possible differ* ; would it make upon principle or in
practical convenience ? And I say tin
he idea of attempting to draw any
r
distinction as a matter of international
between an arm of the sea which is
an estuary of a river system and one
it is not is one that rests upon no
reason or basis whatever, and no autln
y can be found, in my judgment, to
justify the distinction. But even if t
e were, we have got the clean-cut,
positive authority that in the case of ar
m of the sea which is not an estuary
that doctrine of the thalweg appUes jus
3 we claim to apply it in this case,
and that is the great value of the explicitness of all this authority, because it
does not rest on any such distinction whatever. Now, Halleck says :—

" But where the river not only separates the conterminous States, but also
their territorial jurisdictions, the thalweg, or middle channel, forms the line of
separation through the bays and estuaries through which the waters of the
riyer flow into the sea.
" A s a general rule, this line runs through the middle of the deepest
channel, although it may divide the river and its estuaries into very unequal
parts. But the deeper channel may be less suited or totally unfit for the
purposes of navigation, in which case the dividing line would be in the middle
of toe one which is best suited and ordinarily • used for that object. The
division of the islands in the river and its bays would follow the same
rule."
I have not a moment's apprehension of any difficulty in the mind of this
Tribunal as to what the rule of the thalweg is. The question that we have to
argue is the question whether the Portland Canal was an entire body and
named as such and ! intended as such in the Treaty ; and that there are two
channels m it. When we come to compare the channels with each other, there is
no basis for controversy; there is no question of weighing evidence as to which
is the big channel and • which is the little channel ; which is the navigable
channel and which is the unnavigable channel. The proof is so well established on that subject that there is no ground for controversy ; the minute it is
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proved that an arm of the sea was the dividing line between these territories
generally, and that there were two channels in it, international law steps in at
once and designates the middle of the big channel as the line of boundary. The
strongest confirmation of that conclusion is, that the whole consensus of the man
makers, especially of the official map makers of the British Empire, points out
to all the world that the big channel is the channel. It employs the name
of Portland Canal and Portland Inlet, and ignores, as unworthy of a name or
of survey, the miserable little labyrinth of rocks which Vancouver himself
denounced as unworthy of his time and attention.
My second proposition is that the only possible basis upon which the
Counsel for Great Britain can hope to found a Case, the only theory upon which
they can attempt to succeed so far as the thalweg is concerned, is this. At the
outset of my argument I defined the elementary distinction between the general
principles of international law which apply in all cases and those especial
or. conventional rules which a nation may make upon a particular occasion for
a particular purpose. I am inclined to admit that when the negotiators were
making the Treaty, if they had considered the whole subject and said they
would not follow the general rule of international law : " W e will not
let the international law of the world designate the great channel as the
boundary, the thalweg, we will make a special and conventional rule by which
we will suspend the general rule of international law, and we will designate by
special Agreement this little channel as the boundary " that would have been perfectly competent. As every lawyer knows, every man who attempts to show
in his particular case that the general law was to be suspended, whether it
be municipal or international, the burden is upon him to show that by an
express contract the intention of the parties was to substitute for the general
law a special and conventional rule which was to take its place, and when this
Case is examined from a scientific point of view, when the British contention
is looked at correctly, that is the basis upon which the English Case
depends. The real contention in the British Case is, that when that Treaty was
made it was the purpose of the negotiators, by a special agreement, so to
designate the little channel as to suspend the operation of international law,
and make the little channel instead of the big one the boundary. I am
especially anxious to have the attention of the Court directed to that proposition, because that is the real basis upon which the British contention here
depends. It is an assumption that, by special agreement, the makers of this
Treaty made an international rule, by which the unnavigable Portland Channel,
as claimed by Great Britain, was intended to be substituted for the general
rule, as laid down in international law.
The attempt to establish that special contract by agreement is put upon
three bases. The first is the untenable contention that by the designation
of Point Wales there was a purpose to treat this indivisible body of water as
two distinct parts, and to treat Observatory Inlet as a distinct body. We say
that when the narrative is tested by the maps, that theory utterly collapses and
breaks down.
The second item upon which Great Britain relies, to show that a special
agreement was made to designate the little channel, as contradistinguished from
the large one, is this phrase, which occurs in the amended proposal of Sir Charles
Bagot. It is shown by the Russian archives of the 24th February, 1824, and I
shall ask the attention of the Court while I read that passage, because that is
one more than any other on which Great Britain relies to maintain her
special Case :—
" That a line of demarcation drawn from the southern extremity of Prince
of Wales Island to the mouth of Portland Canal, thence up the middle _ of
this canal until it touches the-mainland {terre ferme), thence to the mountains
bordering the coast, and thence along the mountains as far as 139 degrees
longitude, would deprive His Britannic Majesty of sovereignty over all the
inlets and small bays lying between latitudes 56 degrees and .54 degrees
45 minutes, whereof "several (as there is every reason to believe) communicate
directly with the establishments of the Hudson's Bay Company and are,
consequently, of essential importance to its commerce."
eat Brita
Th,at is really the main item upo: which the Counsel for
of the
prove • that there was a special • intention in the mir
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negotiators to adopt the little channel ir stead of the large one. The plain
answer to that is that within two mon hs after that proposition was suhmitted Count Nesselrode closed his con ,ract, his Treaty with the United
States, in which 54 degrees 40 minutes was adopted as the southern boundary,
so that whatever weight there was in that proposition was disregarded
because it was never accepted by Russia, The second is a plain point that
this phrase had no reference to .Portland Canal whatever; it was simply
* ntended to measure a certain part of the sea coast opposite Wales Island,
and has no reference to this subject-matter.
Now, the _ next item
on which Great Britain relies to show that , it was intended to
designate the little channel instead of the big one is that later on Baron
1
Tuyll, nearly three years 1before the making of the Treaty, makes a reference
aent that can only be supported
to "Observatory Inlet, and makes
and referring to Observatory Inlet
upon the theory that he was reh
as claimed in the Case of the United States., So, then, we claim that the conelusion, wheu this matter is looked at from a scientific point of view, as acute
professional diplomatists should look at it, t. at the only way in the world in
which Great Britain could escape from the operation of the general law in
this Case was by proving affirmatively to the Court that the negotiators
intended to make a special conventional rul !, whereby this little worthless
gut of water, which the British Admiralty do i ot survey or name, was intended
as the entire body which Vancouver nar ed after the noble family of
Bentinck. The plain answer is that the wt ble case breaks down on that
ritain has utterly failed to bring to you anything
point, because Great
oof to show that there was any special agreethat 3an be called < pro
meht by which this little worthless hannel was to be substituted for the
great channel which the international li Lw of the world designates, and there it
is that their whole Case goes to ruin and breaks down because there is no
evidence in the Treaty itself, there is nc evidence in the negotiations that the
negotiators intended any such thing, Certainty, there is no possibility of
dr; ng any help from Vancouver. Why should Vancouver, who wanted to
do honour to the noble family of Bentinck by naming a great natural object
after it—why should he have limited this name of Portland Canal to a
branch of the Canal ? He would have used, in that svent, the word " inlet."
Why should he have limited this name which he saj i in so many words was
applied to an arm of the sea ? Does it not violate ill human probability to
suppose that he should have limited and circumscribei ; that name down to this
little worthless channel instead of applying it, as his hi rrative tells you, and his
maps show you. to the whole body of water which lie <alls an arm of the sea ?
But if there can be any doubt left on the questi >n it is utterly removed
by the fact that this southern line of Russia as to the British Empire and the
'United States was fixed at 54 degrees 40 minutes, and that 8 54 degrees
40 minutes runs right into the mouth of the big channel, the channel
of the American contention. I say if it can be proven to you that Russia
fixed her southern boundary at 54 degrees 40 minutes as against both
nations, then there is an end of this controversy, because we'have run the
54 degrees 40 minutes line right into the correct canal. On that point I feel
that I can offer you one of the most conclusive authorities that can be
presented.
I had occasion yesterday to refer to the great authority of Sir
Travers Twiss, not simply as an English publicist," but as an advocate of
Great Britain in defending against the United States her title to the NorthWest Coast.
I think I am keeping in bounds when I say that no Englishman, living or
dead, has ever had a more comprehensive and perfect knowledge of this subject
than Sir Travers Twiss. Practically and scientifically, he has written a book as
the advocate of Great Britain. Any statements that he gives solemnly in this
book against her interests in clear and explicit terms seem to me should carry
considerable weight with this Tribunal. Now, I want to read from Sir Travers
Twiss on the identity of the southern line of Russia, as defined in the Treaty of
1825 between Russia and the United States. I tried to demonstrate yesterday,
by his authority, that under the Treaty of 1818 the two countries had pooled
their issues, and that they had agreed among themselves that whatever title
the United States had on that coast should be the title of Great Britain. And,
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therefore, there was every reason to believe that Russia should have made the
same provision against both. What earthly motive could have induced Russia
to make an eccentric divergence in the two boundaries, so that there would be
a little triangle about 6 miles in width at its base, and 70 miles in height
intervening between the boundary of Great Britain and that of the United
States ? Well, I read first from p. 4. He is describing now the general
conditions of this coast :—
I The most northerly, commencing at Behring's Straits, and of which the
extreme southern limit was fixed at the southernmost point of the Prince of
Wales's Island in theparallel of 54 degrees 40 minutes north, by Treaties concluded between Russia and the United States of America in 1-824, and between
Russia and Great Britain in 1825, forms a part of the dominions of Bussia;
whilst the intermediate country is not as yet under the acknowledged
sovereignty of any Power."
Now, that is his first general statement, that the 54 degrees 40 minutes
parallel fixed the line by Treaties between Russia and the United States of
America in 1824, and between Russia and Great Britain in 1825. But later
on he gives us something that is much more definite and explicit on the same
subject. I read from p. 382 :—
" Both the United States, however, subsequently to their acquisition of
their derivative Spanish title, and Great Britain, have recognized, by separate
Treaties in 1824 and 1825, the territorial, rights of Russia as far south as
54 degrees 40 minutes north latitude, founded on the use and enjoyment of
the coast by Russian subjects, during the intervening period between
Vancouver's visit and the publication of the Imperial Ukase of the 16th
September, 1821 ; so that the rights of Great Britain to form settlements
under the Convention of the Escurial are thus limited by her own act to the
parts of the coast between 38 degrees and 54 degrees 40 minutes, and the
United States, by a similar act, have confined their derivative title to the same
northern boundary."
Here we have the most explicit and detailed declaration that by the
Treaty of 1824 and 1825 the boundary of Russia as against Great Britain and
the United States was identical and that it was fixed at 54 degrees 40 minutes.
Why should Sir Travers Twiss, as the advocate of Great Britain, defending her
contentions as against the United States, have taken so much pains in two places
in his advocacy of Great Britain's claim to make, in such terse and positive
English, the admission which we claim ?
There was no sort of controversy at this time on the point—and here
we have the calm declaration of one of the most eminent English publicists
who has lived since the time of Sir Robert Phillimore--construing these two
Treaties. If there is any attention to be paid to that avowal, if it is true that
that line is at 54 degrees 40 minutes, as Sir Travers Twiss says, then it marches
right into the mouth of the true Portland Canal and relieves, any possible
doubt that might be left upon this subject.
Upon the question of Tongass Island, of which something has been
attempted to be made, I shall say only a word in passing because I think that
M mere make-weight that was simply taken by Russia for convenience as one
of the points for trading and had no relation to the question of fixing the
boundary, and has no kind of weight or authority one way or the other.
The next question is as to what course should the line take_ from the
line of commencement to the entrance of Portland Canal ? The minute that
we solve the question as to what Portland Canal is that question is answered,
and it has been to that subject that I have been devoting* myself for what,
I have no doubt, seems to you a very long time. So if I have made
good the contention of the United States that the real. channel is the real
channel—the navigable channel—and the channel so recognized by the British
Admiralty—if those maps are correct, and the interpretation which I have
endeavoured to put upon Vancouver is correct, then that question is
answered.
Mr. LODGE : Mr. Taylor, before you leave that point I understood you to
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state that " canal " was" the technical expression for estuaries or fjords of the
character common on the Alaskan coast.
Mr. TAYLOR : Yes, Sir ; I gave authorities.
Mr. LODGE : Can you tell me what the authority is for that ?
Mr. TAYLOR : Well, I read you ; I can cite to your Honour again—it
was from the " International Geography " I read.
The PRESIDENT: Of what date?
Mr. TAYLOR : It is within recent years.
The PRESIDENT : That does not say that it generically means that
" canal " means that.
Mr. LODGE : You did not find your note at the moment, and if you will
kindly point me to the authority you give for that
Mr. TAYLOR: I will go back to that again.
Mr. LODGE : Page 29 of the American Argument.
Mr. TAYLOR : Well, the particular quotation I read :—
"Along the coast of Southern Alaska and British Columbia, submergence
has led the sea tar into the valleys of the mountainous highlands. Some of the
inner longitudinal valleys beyond the outer ranges are now under water, forming
' canals' of great value for coastwise navigation."
That is the " International Geography," from the article by Professor
Wm. M. Davis, p. 667.
Mr. LODGE : Well, do you understand that that intends that the word
" canal " is used under any circumstances—is used as a technical expression for
the species of estuary ?
Mr. TAYLOR : I so understand it, Sir. I will get that book, and there
is a very much larger treatment of the subject in it.
Mr. LODGE : 1 should be very glad if you would.
Mr. TAYLOR : Yes, I will get that book. I did not have it out because
I thought there would be no contestation whatever of that point, and that
the word " canal " had that technical meaning on that coast, as was clearly
shown in the short reference; but I do not think there can be any kind of
difficulty on that point.
Mr. LODGE : I have sent for the " Century Dictionary "—I find that the
Foreign Office has not got the "Oxford Dictionary "—and I find no such
definition given for the word " canal " in that dictionary.
Mr TAYLOR : Being a geographical term.
Mr.^LODGE : Whereas I also find that the Russian word for " channel" is
" canal " ; so that the word " canal " was undoubtedly applied by the Russians
to aU the channels on this coast. Now, I should like to know if it is a technical
word—it seems to me a point of some importance—if it is a technical word, as
you allege, I should like very much to hear the authorities on that point if you
would be good enough to bring them in.
T j - j M r " T - à - Y ^ 0 i i : I a m v e r Y glad your Honour caUed my attention to that:
I did not imagine that that question would be contested at all. t h e term
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«canal" is used by Vancouver, and one of the best practical illustratio
is, that he uses it in reference to all these greater canals, and then says :—
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«In the forenoon we reached that arm
honour of Bintinck, I named Portland's Canal."

of the sea, . .

which

I will now give the following conclusive definition from
International Dictionary " :—

ii

"Webster's

"Canal [Add.'} 3. A long and relatively narrow arm of the sea, approximately uniform in width ; used chiefly in proper names, as Portland Canal,
Lynn Canal [Alaska]."—Supplement, p . 34.
That should be taken in connection with the | International Geography "
heretofore cited.
The PRESIDENT : Perhaps you will get us that book, and we shall be
able to judge first as to the authority of it, and, next, ascertain that which is
very important, the date of it.
Mr. TAYLOR :> I will be very glad to do that.
The next question is, " To what point on the 56th parallel is the line to be
drawn from the head of Portland Channel, and what course should it follow
between those points ?" I intend to go very briefly into the answer to that
question. We have arrived at one practical result, that the line follows the
course of the canal up to its head. Then comes the divergence. The contention
of Great Britain is that that is the end of the line, and that its future progress
towards the 56th is not to be influenced by the direction which it has followed
up to that point. The contention, on the other hand, of the United States is
that it must follow the general direction, and two lines have been laid down by
the United States which diverge so little as to leave an inconsiderable wedgeshaped piece, which grows out of the difference of direction by following up
the valley in one instance, or following exactly the line of direction of
the canal. But that divergence is too slight to be a matter of any practical
importance.
We have had everything said that ingenuity perhaps could suggest in the
way of verbal criticism upon the French text. I do not feel that I can add
anything to that discussion. I think that the criterion by which that question
should be tried more than any other is this—what is the testimony, what is the
consensus of view of the map makers from 1825 down to this time ?
Somebody must have known after that Treaty was entered into whether that
line was to sweep along as we find it in a north-easterly direction to the 56 th,
or whether it was to "go in that strange and eccentric way 57 miles, until
it touches the ends of an imaginary line of mountains which is to be
constructed on artificial principles. Ï say that the testimony of the map
makers after that time is the most potent testimony which should guide
the mind in the interpretation of the direction of that line. And in looking
over the maps subsequent to the Treaty illustrating a wide strip of territory
on the mainland sweeping round the heads of the bays and inlets, some of
them bounding such a strip by mountains, others with the alternative line
only—from an observation of those maps I find that the overwhelming consensus is a line always sweeping to the north-east from the head of Portland
Channel substantially as in the American contention. Then I desire—I
will not trouble the Court to read them—but I desire to submit here a
list of twenty-eight maps, compiled from the leading nations of the world.
There is established here the most overwhelming consensus of opinion, and
when you look at those maps, if we had some physical appliance by which
we could look at those twenty-eight maps in succession, we would see two
things: first, that this lisière, with a width of about 10 marine league*,
be
gins by sweeping around the heads of all the bays and inlets, with
a
Hne extended from the head of Portland Canal easterly to the ôbto
*ith a consensus of view which is absolutely unbroken down to toe
Dawson map—so-called—of 1887.
[1060]
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MAPS subsequent to the Treaty illustrating a wide strip of territory on the
m a i n l a n d SW eeoing around the heads of bays and inlets, some of them
bounding such a strip with mountains, others with the alternative line
only. Line always sweeping to the north-east from the head of Portland
Canal, substantially as in American contention.
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There is nothing, so far as I know, or have been able to ascertain
upon any map, in any language, prior to 1887, that even gives any colour
o r countenance to the extraordinary line, 57 miles long, which is run in
this peculiar fashion from the head of Portland Canal down to the head of
the imaginary line of mountains artificially constructed. So you must set
aside an unbroken consensus among the map makers of the world, interpreting
this Treaty from 1825 down to 1887, before you can get the slightest colour
or basis for the deviation involved in the British line.
Mr. AYLESWORTH : Let me know, Mr. Taylor, as to the importance you
are attaching to maps, whether you would regard the testimony of maps as of
any higher weight or different character than statements of writers discussing
the Treaty, and stating where, in their opinion, the boundary lay.
Mr. TAYLOR : I will answer your Honour in this way ; the authority
would depend upon the authority of the individual map as it would upon the
authority of the individual man.
Mr. AYLESWORTH : Yes.
Mr. TAYLOR : Suppose we had spread out those twenty-eight maps
Mr. AYLESWORTH : Yes, equivalent to statements of the writers.
Mr. TAYLOR : Yes ; that would be Uke twenty-eight people, each one
having its own character ; each map is a part of the history of the time,
and its value depends upon the reputation of its maker and upon its intrinsic
excellence. We might say that in almost every one of those maps there
was some serious mistake; and so if we had twenty-eight men examined*
as witnesses, we might say that there was some serious moral defect in
either one of the twenty-eight. But if we found those twenty-eight men
united in one consensus, if they stated one fact without any deviation, the
conclusion would be almost overwhelming, and although exceptions could
be taken to the characters of the individual men—that the uniting of these
individual minds upon one single proposition would be almost overwhelming.
So I say when we take twenty-eight maps of varying degrees of authority and
accuracy, and when we see that during the sweep of years from 1825 down to
1887 there is a perfect consensus, a perfect agreement in general terms—there
may be a little deviation one from the other—but where the general picture is
set forth by all as substantiaUy the same, I say that such an interpretation of
the Treaty as to where that line should run from the head of Portland Canal
down to the Dawson-Cameron invention—I say that that concurrent testimony
is final and conclusive.
Now we come to the next question :—
Was it the intention and meaning of the said Convention of 1825
that there should remain in the exclusive possession of Russia a continuous
range, fringe, or strip of coast on the mainland, not exceeding 10 marine
leagues in width ?
It is impossible to discuss that question with any completeness without
considering it in connection with the sixth, which in a logical sense at least
is a part of it, and, as I have some special comments to make upon that
Section 6,1 would like to call the Court's attention specially to its terms.
Mr. LODGE : Mr. Taylor, before you take up that new subject—I may
have missed it—I tried to listen to your argument closely, but I may have
missed your dealing with the passage in Vancouver's narrative which is printed
at
p. 146 of the British Case Appendix.
Mr. TAYLOR : If your Honour will indicate to me the passage.
Mr. LODGE : It is the one in which he speaks of the west point of
Observatory Inlet • you, no doubt, covered it, and my attention may have been
withdrawn.
é B 2
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Mr TAYLOR : My contention was twofold. First, that when we have
established the proposition that Portland Canal meant the whole body-and
t h e r e j w Q u l d H k e t Q B |jg i n o o n n e c t i o n with what has just been said, that
we are relieved of all difficulty as to the sense in which Vancouver used the
words "Portland Canal," because he defines it for us—he says it was the "arm
of the sea" that he named Portland Canal.
_.
Any dictionary which you may consult leaves you m no difficulty as to what
is the meaning of " arm of the sea." The general equivalent to " arm of the sea"
is | fiord." So Vancouver defines his term for us when he uses it. He says,
| This arm of the sea I name Portland Canal." So he fixed it beyond all
question that he meant by " Canal " in that particular instance " the arm of
the sea," which is equivalent to " fiord."
Mr. LODGE : That was not the point.
Mr.' TAYLOR : I am saying that incidentaUy in reference to the other
question. I am coming to the point then of what he does afterwards, when he
names Observatory Inlet and calls it Observation Inleti He uses the word
" branch." Well, that word " branch," we claim, shows conclusively that it
was a subdivision of the larger whole ; that, we say, is carried out by his maps,
and was a subdivision of the larger whole. We say that the use of the term
I inlet " also indicates that it was a subdivision of the larger whole. Therefore
we say it is not of the slightest importance where he puts Point Wales ; it makes
no difference where the Observatory Inlet may end if it is a subdivision of the
larger whole ; that is of no importance whatever, because it does not contradict
the one point that we want to estabUsh, and that is that he considered Portland Canal the whole, of which Observatory Inlet was a subdivision.
Mr. LODGE : Of course, I appreciate the strength of your contention ; I
see what your contention is. The precise point that I wanted to hear you
upon a little more fully was that line on p. 146 of the British Appendix, near
the bottom :—
H e " did not reach the entrance of Observatory Inlet until 2 o'clock in
the morning of the 20th, a distance of not more than 13 leagues from Salmon
Cove,"
which brings it down, as I understand it, opposite Point Wales.
Mr. TAYLOR : That is very true.
Mr. LODGE : I wanted to hear you particularly upon that point of
denominating that entire tract of water from Salmon Cove to Point Wales
I Observatory Inlet."
Mr. TAYLOR : Our answer is that the effect of that utterly disappears the
minute we establish that Observatory Inlet, no matter where it ended, was a
subdivision of the total body of water. If that is true ; if it is a subdivision
of the total body, it does not make the slightest difference where the
mouth was.
The PRESIDENT : You say it is a local name for one channel out of the
inlet ; that is all you contend ?
Mr. TAYLOR : A local name ; it has no significance, because all I want is
to get a predicate upon which we can found the principle of international
law ; and if we have a body of water with two channels the operation of the
law is irresistible upon the larger one. Unless you can establish a special and
conventional agreement, which shows there was an intention to suspend the
law, and to designate the smaller channel by a conventional rule
Mr. LODGE : You will excuse my asking you again to speak of it.
Mr. TAYLOR : I am very happy your Honour gave me the opportunity.
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Mr. LODGE : It seemed to me to be a most important point.
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Mr. TAYLOR : That was the conclusion to which my whole Argument
was directed, to showing that his narrative was mere field notes, to be revised
and corrected. W e could not grasp the tableau in his mind until we saw his
final picture as made by the maps ; and whatever little confusion we niiriit
have been under by looking at his first Memorandum, when you hold up
the map, on which he shows you, beyond all question, that Observatory Inlet
was a mere branch, and fixes it by the lettering and subdivision—then it does
not make the slightest matter where you carry this mouth, because it is still
a subdivision of the greater whole, and then the significance of that point
absolutely disappears, j That is the whole result I was driving at ; and if I am
right in that, the question solves itself.
Mr. LODGE : I understand that is the point.
Mr. TAYLOR : It solves itself when the principle of international law is
applied, and the only remaining hope of Great Britain on that branch of the
Case is to prove a Conventional Agreement. The heart of our contention is
that there was no special agreement. Great Britain, in her effort to prove a
special agreement, reaches down from the Treaty to vague expressions two or
three years before it was made to show that the negotiators intended to
designate the smaller channel, and that was the explanation of the desperate
struggle to get out of that interpolated edition the word Portland Channel
interpolated after Vancouver was dead ; because that is one of the vital links,
and when she loses that, as she must lose through the impossible contention
which she is setting up, then the main ground work of all that fabric is gone.
Mr. LODGE : I wanted to hear you, merely as you have spoken with
reference to that precise point.
Mr. TAYLOR : I am very glad your Honour has given me the opportunity
to re-express what I had to say upon that subject.
Mr. AYLESWORTH : Well, Mr. Taylor, let me see if I have grasped the
idea. Is it that the stretch of water between Point Ramsden and Point Wales
is commou to both Observatory Inlet and Portland Canal ?
Mr. TAYLOR : WeU I would rather put it this way—that the whole body
is one entity, and that at Point Ramsden Observatory Inlet begins and goes off
as a branch.
Mr. AYLESWORTH ; But Observatory Inlet stretches down to Point Wales.'
Mr. TAYLOR : In one sense it might be so.
The PRESIDENT : Surely your other argument was far the better one,
thafr'the whole thing is called Portland Channel ?
Mr. TAYLOR : Portland Canal.
The PRESIDENT : Portland Canal, and that Observatory Inlet goes down
to the sea, but still is part of Portland Channel ? That is the strongest way of
putting it.
Mr. TAYLOR : It might be put in that way if it were not for Vancouver's
maps.
Mr. AYLESWORTH : That south branch was common.
Mr. TAYLOR: That is, was one whole.
according to our theory.

That is perfectly consistent

The PRESIDENT : If you say it ends at Point Ramsden this passage is
terribly against you, you know ; but we understand your point.
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Mr TAYLOR- If any confusion should occur in the tentative and
-oreliminarv statement of Vancouver, then it must be the revised form of bis
work as interpreted through his maps that should be the criterion to fix what
his ultimate intention was.
I had iust reached, and I would like the Court to permit me to direct its
attention to, this particular point, because I think there has been some
obscurity in it as to the true meaning of this Section 6 :—
" If the foregoing question should be answered in the negative, and in the
event of the summit of such mountains proving to be in places more than
10 marine leagues from the coast, should the width of the lisière, which was to
belong to Russia be measured: ( 1 ; from the mainland coast of the ocean,
strictly so-called, along*; a line perpendicular thereto, or (2) was it the intention
and meaning of the said Convention that where the mainland coast is indented
by deep inlets forming part of the territorial waters of Russia, the width of the
lisière was to be measured (a) from the line of the general direction of the
mainland coast, or {b) from the line separating the waters of the ocean from
the territorial waters of Russia, or (c) from the heads of the aforesaid
inlets ? "
I agree with the Attorney-General in his contention that (1) was first a
statement of a general proposition, and then that (2) was a re-statement
of it, and then we have (2) divided into three conditions. And I beg the
Court to note the fact that I say " conditions," and not " alternatives." Our
friends on the other side have presented us with three alternatives. I am
afraid to use that expression ; because there used to bè a mighty man in this
kingdom named George Washington Moon, who wrote two little books, one
called the " Dean's English," and another called the " Queen's English," and he
was the terror of my youth ; and George Washington Moon said it was a
crime against the Queen's English to speak of three alternatives, he said
the expression was an Irish bull ; and I hope the Solicitor-General will listen
to what I am saying, because I want to protect him when he comes to speak,
against the crime of putting out upon us in that form what has been put into
the printed Argument.
So I speak now of the three conditions which that part of the
Treaty contains.
When we take 5 and 6 together we cover the entire subject of territorial
waters involving the meaning of that vital word " coast."
And here as we approach what may be called the very centre of this Case,
I would like again to refer to the remark made by his Lordship as to the
difficulty of applying the general rules of international law to a coast which is
so peculiar. We have to begin our enquiries here with physical geography,
and the first question on that head which we have to consider is this—if we
have a coast like that which is fringed with an archipelago of many islands,
what, difference does that make in the application of international law to that
coast ? I notice that Mr. Charles Sumner, in his great speech upon the adoption
of this Alaskan Treaty, says that the same island formation that we have in
the West Indies—down on the other side of the continent—is reproduced in
this island system upon the coast of Alaska. And it is a little singular—
perhaps a natural coincidence—that when we turn to a great English publicist
for a rule to interpret for us the maimer in which we should deal with a case
of this character, he should go for illustration to the coast of Cuba to find a
parallel archipelago, so that he can illustrate to us how international law shall
deal with a coast of this kind.
And now I beg leave to state to the Tribunal a very simple and short
proposition which I consider of vital interest in solving this problem. If it is
true, it is a complete solvent of all the difficulties involved in "this problem. It
is terse, it is compact, and, I claim, rests upon the highest authority ; and if it
is sound, it vindicates every position which we take as to " coast." If it is
false, the Counsel for Great Britain can deal with it in a very simple and concrete form, and eliminate it from the controversy. That proposition is this :
that the question of what a coast is is purely a question of international law.
And it is necessarily so. Nations in their relations to each'other present frontiers.
That is the point of contact ; that is the place where questions of international
law arise, and there is nothing so vitally important as a definition by inter

national law of what a coast is.
and one of supreme importance
*' disti
gentleman walking down from the interior, and looking at it, and
kerbstone opinion, it made me think, that possibly, if his Lordshi
s passing
upon some intricate question of contingent remainders, that he n
send for
some workman in the courtyard to come in and tell him what a contii
remainder really was. Now, we do not want any kerbstone opinions, or opinions
from people in the street, upon one of the most highly complicated and
scientific principles of international law. This is one of the places where we
must escape from the empiric. We must get down to the basis of scientific
definition of a subject which is exclusively within the jurisdiction of international law. And I desire to state this simple proposition to the Tribunal, so
that it may be accepted if it is sound, and so that it may be exposed if it is
unsound.
; What I desire to submit to the Tribunal is this, that there are but two
possible coast lines known to international law. One is the physical coast line
traced by the hand of nature, where the salt water touches the land, which
exists for the purpose of boundary : the second is the political coast line—that
invisible thing superimposed upon the physical coast by the operation of law,
which exists for the purpose of jurisdiction.
The proposition is so simple that nobody can misunderstand it : that there
are but two coast lines which international law knows or deals with ; one is the
physical coast made by the hand of nature through the contact of the salt water
with the land, and that exists for the purpose of boundary ; the second is the
political coast line, which the law snperimposes upon the outer physical coast
for the purpose of jurisdiction. They exist separate and apart, and there is no
chance of confusing one with the other.
The PRESIDENT : I follow that, Mr. Taylor, and it is a very useful
argument indeed. I should like you just to tell us in which of those categories
—bow you would deal with an estuary like the Orinoco, for instance ? I
quite follow your argument, but I should like to know how you apply it.
Mr. TAYLOR; : That is the very purpose of my argument—to answer
your query. I am just at the end of the predicate. Now, to make it clear,
although it is one of those self-evident things that proves itself. There is
always a certain sanctity about a thing that is read out of a book, especially
if you read it out of a French book or a book written in French. But your
Honours know that Rivier, the great Swiss publicist—although he writes in
French he is not guilty of being a Frenchman, if there is any guilt in that
condition. Rivier, in his treatise, which is so authoritative throughout the
world, has given us a fine simple statement in his " Principes du Droit des
Gens," of this definition I am speaking. Speaking of " la mer littorale "
The PRESIDENT : What page are you reading from ?
Mr. TAYLOR : I am reading from the brief of the United States.
The PRESIDENT : What page will it be ?
Mr. TAYLOR : The United States' brief, p. 17. Speaking of " la mer
littorale." Now, this explanation is especially important. " Le caractère d'un
accessoire"—and it cannot be taken independently of the coast ("indépendamment de la côte.")
Speaking of "les frontières," he says, " I have spoken
already of the frontier on the sea, and of that of the land. There exists also
special limits for the wants of administration, because the geographical and
political frontier ('la frontière politique et géographique') do not always
answer in a sufficient manner."
The distinction between the physical and political coast Une is drawn with
a distinctness that cannot be mistaken, and the fact that the political coast line
is a mere accessory to the physical coast Une—that it is something superimposed

upon i t - c a n n o t be mistaken. As a practical illustration I desire to call the
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attention of the Tribunal to the coast of Maine, which gives one of the best
Sept. 30, 1903. obiect lessons for illustration. If you take the coast of Maine from the south,
west point up to the north-east, and take what would be called the trend of
the coast as the political coast line runs it is about 400 kilom. long. If y o u
take the physical coast line with all the sinuosities where the salt water touches
the line it is about 4,000 kilom. long. Let me read the brief description of g
from the " Nouveau Dictionnaire" :—
" O n the Atlantic Coast Maine presents an uninterrupted succession of
peninsulas, islands, and bays ; and all these bays are the mouths of rivers,
outlets of valleys having their origin far in the interior. Nothing similar is
seen on all the territory of the Union. One must come to Norway, or go to
the extreme point of South America, to find so long a part of the coast—
400 kilom. in a straight line from the south-west to the north-west—so deeply
cut up that we measure on it more than 4,000 kilom. of contact with the
deep sea. All these bays of Maine are also fjords "—and I will call the attention of the Court, as we were speaking of that definition—" all these bays of
Maine are also fjords, but spacious, and which, in spite of their equally rocky
banks, of comparatively little elevation, receive the morning and afternoon sun,
as well as that of noon, and open to mariners more ports, more anchorages, and
safe shelters than all the other coasts upon the three seas of the Union."
Here we have a good basis for illustration. The coast of Maine, as this
geographer expresses it, fixed by the contact of the deep sea with the l a n d that is, the physical coast line of Maine, as made by the hand of Nature—is
about 4,000 kilom. long. You must have the physical coast line as the
basis. It is on the physical coast line that the international law superimposes as an accessory, as Rivier expresses it, the political coast line,
which cuts across the heads of all the bays and inlets. So when you take the
political coast line there, the 3-mile zone, the barrier which the United States
presents by international law to the world, the political coast line is about
400 kilom., and the physical coast line is about 4,000. Those two entities
are too distinct to be mistaken. So when we have to deal with the coast—no
matter whether it is the plain normal coast or one with an archipelago—the
very first thing we have to settle, that is, the starting point of the controversy,
where do we put the political coast line ? That is the first question, and
your Honours will notice a map before you in which, according to our
contention, the political coast line is outside of this archipelago. Why is
that put there? The English publicist Hall, to whom I have often bad
occasion, to refer, has been good enough to solve that question for us in a way
which cannot be mistaken :—
| On the south coast of Cuba there is the Archipiélago de los Canarios,
stretches from 60 to 80 miles from the mainland to La Isla de Pinos, its length
from the Jardines Bank to Cape Frances is over a hundred miles. . . . In
cases of this sort the question whether the interior waters are, or are not,
lakes inclosed within the territory, must always depend upon the depth upon
the banks, and the width of the entrances. Each must be judged upon its
own merits. But in the instance cited there can be little doubt that the
whole Archipiélago de los Canarios is a mere salt-water lake, and that the
boundary of the land of Cuba runs along the exterior edge of the banks."
I would be very happy—it is not very long—for you to see just what Hall
says, for I think it will be helpful, if you will permit me to read it, to see
just what criterion he lays down as to the political coast line in a country where
there is an archipelago :—
" Certain physical peculiarities of coasts in various parts of the world,
where land impinges on the sea in an unusual manner, require to be noticed
as affecting the territorial boundary. Off the coast of Florida, among the
Bahamas, along the shores of Cuba and in the Pacific, are to be found groups
of numerous islands and islets rising out of vast banks, which are covered with
very shoal water, and either form a line more or less parallel with land or
compose systems of their own, in both cases inclosing considerable sheets of
water, which are sometimes also shoal and sometimes relatively deep. The
entrance to these interior bays or lagoons may be wide in breadth of surface

water, but it is narrow in navigable water. To take a specific cas
coast of Cuba the Archipiélago de los Canarios stretches from
from the mainland to La Isla de Pinos ; its length from the Js
Cape Frances is over 100 miles. . . . In cases of this sor
whether the interior waters are, or are not, lakes inclosed withi
must always depend upon the depth upon the banks and t h width of the
entrances. Each must be judged upon its own merits. But i the instance
cited, there can be little doubt that the whole Archipiélago de h Canarios is a
mere salt-water lake, and that ', boundary of the land of Cuba runs along the
exterior edge of ihe banks f
At an earlier day we had a great English authority in the Case of the
"Anna," an Admiralty opinion pronounced by Lord Stowell (Rob. A d m ,
373), in which the question _ arose at the mouth of the Mississippi River^
whether the mpd islands which are formed away out in the Gulf—whether
that is the outside line of the State of Louisiana Lord Stowell in. that notable
case, a case of capture during war, held that you had to go to the uttermost
limit of these mudbanks in order to find the point from which to measure the
political coast line. Now, I have gone into that explanation simply to make
the general subject more precise and familiar ; but it was unnecessary, because
the British Case has given us a positive and emphatic admission that the coast
line in this Case—the political coast line—is outside of the Alexander
Archipelago. We have the admission in the British Argument that our
statement that that is so is the truth. The settling of that fact is of immense
importance, because just as it is true in physics that two bodies cannot occupy
the same place at the same time, it is true in international law that a political
coast line cannot be in two places at the same time. If there is a political
coast line outside of that archipelago there cannot by any possibility be a
political coast line inside of it.
Every nation sets up a rampart of that sort against other States outside of
it, for one purpose, and for one purpose only. If, then, the political coast line
is situated outside of the archipelago, the inevitable result—-and if there is any
one fact that I can impress upon the Court, I would rather lay emphasis upon
that than any one in the Case—that if the political coast line is outside that
archipelago, the interior coast line marked black is the physical coast line
defined by the hand of Nature, where the salt water touches the land.
When we take the authority of Rivier explaining those two coast Unes,
be says that it is the physical coast line, that exists for the purpose of
boundary, and that it is the political coast line that exists for the purpose of
jurisdiction. Nothing can be more illogical, nothing can be more indefensible,
than a system of organized confusion which attempts to mix a political coast
line with a physical coast line. Nothing is more indefensible than the attempt
to put a political coast line outside of that archipelago, and at the same moment
to assume that there is a political coast line inside of that archipelago. And
the contention which I desire most to emphasize is that this attempt of Great
Britain to establish a coast line or to run that line of mountains parallel with
what is called " the general trend of the coast "—is basing it upon an
assumption which has no existence in international law, and cannot have any
existence in international law. There is no such thing as a general trend of
a coast apart from the political coast.
It is a contradiction in terms ; it is an anomaly in logic and in law to talk
about any general trend of the coast as a thing recognized in international law,
unless it is the political coast line. The political coast line may have a general
trend. Why ? Because it can cut across the heads of bays and inlets ; and it
is the political coast line alone that has the power to cut across the heads of
bays and inlets. So it is a contradiction in terms to talk about a general trend
of the coast, or to talk about it as a thing that international law recognizes,
unless it is where the political coast line exists.
There has been an anomaly ; there has been a confusion m this Case
throughout. It is put down in the British Argument, but it is put very
gingerly and very tenderly, that there is not only apolitical coast line outside ot
the archipelago," but a poUtical coast along the lisière, and it is only by that
fact that this muddled sixth question can be explained. And that is something
to which I would like to call the attention of the Court. First, 1 will refer to
the British Argument, and I want to read to you from p. 29 :—
[1060]

4

C

Mr. Taylor.
« j n the same way, it is not necessary to controvert the allegation made on
Se t *io~l903 P- 31 of the United States' Counter-Case, that the j political coast ' in this region
ep
' '
' a t the present time follows the islands."
There is the admission that it is outside the islands :—
1 This is so because the mainland facing the islands is the United States'
territory also. At the time, however, when this T r e a t y w a s being negotiated
Russia had obtained, or at least obtained very early in the negotiations, a
recognition of her right to the islauds."
It remained to consider the mainland opposite, and I ask the special
attention of the Court to this statement :—
I And it is submitted that, looked at for this purpose and from this point
of view, it might quite well be regarded as having even a ' political coast ' of
its own."
So here we have the remarkable contention that it is possible, after
the political coast line is out here, for this interior coast {indicating on map)
which borders what Hall properly calls the salt water lakes that there can be
a double political coast line—one inside. I respectfully contend that that is
one of the most unique and impossible contentions that can possibly be suggested to the mind of a publicist. The idea of the existence of an interior
political coast line in here when it is admitted that the coast line is out
here—outside of the archipelago.
The PRESIDENT : Are you not going rather too far ? I t is not necessary
for your argument. There is for some purposes a political coast line between
the islands and the mainland. "
Mr. TAYLOR : If your Lordship please, my purpose is respectfully to
contend that no such thing is possible, and that it is not supported by any
authority in this world or by reason.
The PRESIDENT : Very well.
Mr. TAYLOR : That is the very object of my demonstration to make
gcod that position.
The PRESIDENT : I do not think it is necessary for you to go so far,
but still
Mr.. TAYLOR : Well, I do not hesitate to go so far if your Lordship
please, because I am so confident of the soundness of my position.
The P R E S I D E N T : Very well.
^ Mr. TAYLOR : It is impossible for my mind to grasp the idea that an interior
political coast line can exist for any purpose—because the minute you go behind
the political coast line out here, as Hall says, all within is a s alt-water lake, it is
all territorial water ; every spot and part of it is territorial water just as an
interior lake in Russia would be territorial water. The political coast line
could not exist within, because the raison d'etre of a political coast line is
simplv a rampart that a nation puts out against a foreign nation. There is
no principle upon which it can exist. There is no authority by which its
existence has ever been countenanced. What I claim is that it is this
confusion of thought in the British Case—the assumption of the existence of
something m international law that no book in the world has ever said
existed—that is the fundamental confusion which underlies this interior Hne
which Great Britain is attempting to set up. And that is the explanation
/ 1 r f i S e c t l o n 1 B " i n tais question. Now, I would like to read it again :
' (A.) From the line of the general direction of the mainland coast."
That means such a line as is drawn now on the British maps.
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The second section is : " From the line separating the waters of the ocean from
the territorial waters of Russia." That Section " B " is on the theory that there
is a political coast line along the lisière and that it divides the territorial waters of
Bussia from the ocean here. The third section is the measurement from the
headlands. It is only upon the assumption that it was possible that a political
coast line could be in those interior waters that the idea of this line foUowing
the general trend of the coast could be given a plausible existence. And what I
respectfully contend explodes the whole British theory and overturns the coast
line they pretend follows the trend of the coast. It is setting up a phantom
of which international law knows absolutely nothing—something that cannot
be supported by any authority in the world, and onewhich cannot exist upon
any principle. It is to that point to which I am trying to direct the attention
of the Tribunal—to the impossible assumption of the British Case in taking
the general trend of that interior coast in order to build up the theory of a
political coast line in those interior territorial waters where it cannot possibly
exist. And to make what I say more concrete, will the Court be good
enough to look at these red lines on this large map ? I am going to ask
them to look at the British map—that is simply a reproduction of the British
map showing the line.
The PRESIDENT : We understand.
Mr. TAYLOR : What does that mean ? It means that at a certain point
they say that is 10 marine leagues above the place where Lynn Canal is
10 miles wide, that is 10 marine leagues from a place where it is 6 miles wide.
What does that mean ? It means that the whole doctrine of a political coast
line as to the heads of inlets can be applied in here where a political coast line
cannot by possibility exist.
The whole thing is based upon an organized
confusion in defiance of every known principle of international law.

[Adjourned for a short time.]
Oni
Mr. TAYLOR : Mr. President,—Since we have had rest and refreshment, I have reason to feel that it is a favourable moment, and I should like to
take advantage of such a moment to make a special request. We are now at
the very crux of this Argument, and if the Court will give me thirty, minutes
of its close and undivided attention I will promise to cut the rest of my
argument comparatively short. I think it wiU be a profitable investment for
the Court itself, because if I can make good my proposition it will establish the
American contention as to the western boundary of the lisière, and demolish
the English line ;, while if I state an unsound proposition and the contention
can be annihilated great difficulties will pass out of the Case. Therefore, I
make this special request. The simple proposition that I have been trying to
emphasize is that this political coast line is outside that archipelago, and when a
poUtical coast line has been once established by a country as against foreign
nations it is impossible for any political coast line to be established behind it. I
say that that is a self-evident proposition, because according to the statement
of Hall all these interior waters are nothing but salt water lakes. And it is no
extreme statement, because if my proposition is true, this statement is true ; it is
just as irrational to talk about a political coast line in Loch Lomond as it is to
talk about a poUtical coast line back of that archipelago. If I am right one
position is just as untenable as the other. So that I say if the British Counsel
shall undertake to contend that under any circumstances or for any purpose an
interior coast line can exist here they have to maintain their proposition on
one of two bases : they have to support it by reason, or they have to support
it by authority. It has to have something to rest upon.
.
4
I say it is absolutely repugnant to reason, because the wnole raison
d'être" of the political coast line is a barrier or bulwark set up by a nation
so that it may have territory for 3 miles from its coast just, as if it were land
f
or the purpose of protecting itself against foreign States. That is the reason
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of its existence, and in the great case of the Francoma, where the most exhaustive
investigation ever made in toe history of international law was made, as to the
Sept. 30,1903. e x i f c s t e n c e o f t hat line and its " raison d'être, ' nothing could be more clearlv
illustrated, if it requires illustration, than that the purpose for which it exists 1
the purpose of a bulwark against foreign States. The authority of Rivier, if
authority is needed, is a demonstration that the political coast line is simply a
legal creation ; it is a fiction of law.
It is an imaginary line which the law superimposes upon the physical
coast line as a basis. But for the purposes of international law, instead of
following all the convolutions and sinuosities of the coast, it is permitted to go
across the heads of bays and inlets, and it is in that particular that the rule'of
international law comes in as to the width of bays and inlets, either_ 6 or 10
miles. We are not encumbered with that question, because the British Case
contends that they must be 10 miles, and we do not dispute it, and these outside inlets are 10 miles. So we are not encumbered with that question. It
is a legal fiction imposed by the operation of law as an accessory, as Rivier
puts it, to the political coast line. The minute you establish it, the minute
you fix it, all waters back of it, whether they are waters in the Archipelago
there of Alexander or the Archipiélago de Los Canarios, of Cuba, they all
become, as Hall says, salt-water lakes : they are just as much interior waters
as the interior waters of Loch Lomond, and there is no earthly principle, so far
as reason is concerned, by which any human being could claim that there
could be a political coast line back of a political coast line.
Then, if there is no reason for it, is there any authority for it ? I respectfully call upon the Representatives of Great Britain to go, if they can, and
search the international jurisprudence of the world, and see if they can prove
from the treatise of any publicist in any nation that anybody has ever put
into any book anything in the way of authority for the proposition that a
political coast line can exist back of a political coast line. I say that it is
absolutely impossible upon the basis of reason or authority to establish or to
give any colour to the idea that such a thing exists. It cannot exist under
the existing principles of international law.
If that is true, the only coast line that can take the general trend of the
coast is the poUtical coast line. The interior coast line is a physical coast
line, and has the character and attributes of a physical coast line which
exists for the purpose of a boundary merely. There can be no conflict there
of precedent or authority. A physical coast line is made by the hand
of Nature where the salt water touches the land, and that is the explanation of the word : ' sinuosities." These people were dealing with a question of
boundary ; they were not dealing with a political coast line for the purpose
of jurisdiction ; they were dealing with a physical coast line, as Rivier says,
for the purpose of boundary. Therefore, as the physical coast line must bear
the marks put upon it by the hand of INature, the physical coast line, follows
the sinuosities as Nature made them. And when you put the political coast
line out here {indicating on map) it is impossible to have it there. The whole
confused and fundamental misconception upon which this whole British line is
based is that you can run a political coast line in here. And there you have a
positive demonstration. To talk about a line going across Lynn Canal, whether
it is 6 miles or 10 miles, becomes empty jargon unless it is a political coast line,
for no other coast line can cross the head of a bay or inlet, and all this is
unintelligible jargon in conflict with the very fundamentals of international law.
It rests upon that fundamental confusion, the idea that there is a trend of the
coast of which international law knows nothing. There can be no trend of a
coast except the trend where toe political coast line is. If that be true, then
the conclusion is irresistible that such is the coast—and there is no use in our
confusing ourselves by the word | ocean." The primary inquiry is : What is
the physical coast ? That is the technical question to be defined, and physical
" coast " is where the salt water touches the land.
The only difficult question that can arise is when a river flows into an
arm of the sea. There is a point at which you can go up an arm of the sea
into a river and reach a certain point where the sea ends. I must refer here
to something in the British Case which would be very serious to us if it had
any real foundation. We have the case of Peyroux v. Howard (1833), in
the 7th of Peters, p. 343, the decision of the Supreme Court of the United
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States, cited against us in reference to the point at which an arm of the sea
into which a river opens ceases to be sea. When I came to read the case I
confess I was somewhat amused because there were so many reasons which
could be urged against its application. There is an old story about a vounoadvocate who was caUed upon to defend a sheriff who was threatened by "a rule
nisi for not bringing a prisoner into court. In the zeal of his advocacy he
gave twenty-three reasons to the presiding judge why he should not produce the body of the prisoner in court, and when he came to argue his case
with a great brief almost as big as one of ours, it was found that his first
proposition was that the prisoner had been Ions dead, whereupon the
presiding judge said he would excuse him arguing the remaining twenty-two
reasons.
I shall not argue all of the twenty-three reasons I have against the
application of this Case, because the first one is that the Case in question has
been long dead.
Fifty-two years ago it was solemnly overruled by the
Supreme Court of toe United States, and the principles upon which it was
founded were eliminated from our national jurisprudence. The reason of that
was this : In the early days of our history, when it became necessary to define
the Admiralty jurisdiction of the United States, in that Case, and in almost every
other, we wisely adhered to the rule of the mother country, and we took the
rule as to our Admiralty jurisdiction as to the rise and fall of the tide. The
men who lived at the mouths of the Hudson and the Mississippi assumed that the
same rule should govern us which prevailed at the mouths of the Thames and the
Mersey. The leading case under that rule was the case of Thomas Jefferson, in
the 10th of Wheaton, p. 428, in which the English Admiralty rule was adopted,
and we lived under that rule for forty years. Then when our commerce
extended to the mighty rivers, and the great interior lakes, where there was
no rise and fall of the tide, lakes upon which great armadas could float if
necessary, some Western lawyer said, " T h i s old English rule of Admiralty is
utterly irrational as applied to this country "—-that we should have a new
test, that we should substitute the navigable character of the water for the
rise and fall of the tide, and a great discussion took place in the Supreme
Court of the United States, which is an epoch in our judicial history. The
Court, speaking through Chief Justice Taney, said they would disregard the rule
of the Thomas Jefferson, as no rule of property was fixed by the decision, and
they rooted up and overturned the case of Thomas Jefferson, and this case,
which was a mere satellite to it, and eliminated it from our jurisprudence, and
established, instead of the principle of the rise and fall of the tide, the
principle of the navigable character of the water as the test of Admiralty
jurisdiction.
But our friends on the other side have not lost anything in the world by
the annihilation of the case in question, because if it was in full force it would
not have the slightest application. It was a case testing the question whether
Admiralty jurisdiction existed at New Orleans 110 miles, by the winding of the
river, from the estuary. To avoid any possible question, instead of going
110 miles up some river beyond these inlets, we have stopped at a point at
which there can be no claim or controversy. It would be just^ as easy to
prove that the Admiralty Courts of Great Britain had no jurisdiction at the
mouth of the Thames as "it would be to prove that the water in question is
not sea up to the point at which we claim. My distinguished friend
Mr. Robinson likes to set up popular criteria as to the test oi these questions.
If, therefore, there is any doubt on that point I would like to call as a witness
the Prime Minister of Canada, Sir Wilfrid Laurier, who, in the Canadian
Parliament, discussing this question—and he used a word of which he seemed
to be enamoured, about the "ocean terminus," which he repeats, I think,
four or five times in one document—has told us what the terminus of the sea
is at that particular place.
Mr. LODGE : What page ?
Mr. TAYLOR : I will just read it from the Appendix to our CounterCase, p. 171. H e s a j s : —
"We had either to take the route by the Lynn Canal and Dyea, or the
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route by the Stikine River. The advantages of the one had to be set against
the disadvantages of the other, and vice versa. The advantages of the route by
Sept. 30,1903. t h e L
Q a n a î w e r e t h a t | w a s S o r t e r and more direct than the route by the
Stikine River, But if we had adopted the route by the Lynn Canal, that is to
say had chosen to build a railwav from Dyea, by the Chilkat Pass up to the
waters of the Yukon, we would have to place the « ocean terminus " of the
railway upon what is now American territory. I agree with the statement which
has been made on the floor of this house, on more than one occasion, that Dyea,
if the Treaty is correctly interpreted, is in Canadian territory. It ought to
b e ; but the fact is, as my hon. friends know very well, even those who
do not belong to the legal profession, that possession is nine point of the law ;
and even though by the letter of the Treaty, Dyea is in Canadian territory, the
fact remains that from time immemorial, Dyea was in the possession of the
Russians, and in 1867 it passed into the hands of the Americans, and it has
been held in their hands ever since.
"Now, I will not recriminate here ; this is not the time nor the occasion
for doing so ; but so far as I am aware, no protest has ever been entered against
the occupation of Dyea by the American authorities ; and when the American
authorities are in possession of that strip of territory on the sea which has
Dyea as its harbour, succeeding the possession of the Russians from time
immemorial, it becomes manifest to everybody that at this moment we cannot
dispute their possession ; and that before their possession can be disputed, the
question must be determined by a settlement of the question involved in the
Treaty. Under such circumstances Dyea was practically in American territory
—at all events, in possession of the Americans, and, therefore, if we had
undertaken to build a railway from Dyea to the Yukon country, we would
have been placed at the mercy of the American authorities with regard to the
bonding privilege. We would have been in this position : that though we had
built a railway, the | ocean terminus " of that railway was not in our. own country,
and we could not send a ton or a pound of goods over that railway unless we
had the permission of the American authorities."
Mr. TURNER : The accepted pronunciation of the town there mentioned
is Dy-a.
Mr. TAYLOR : Thank you. But whatever we may call it, this I am simply
giving as a popular interpretation, and it concurs exactly with the scientific,
that the end of the head of the inlet is the ocean itself, the " ocean terminus," and
if they had built down to Dyea a railroad, it would have been there ; the " ocean
terminus " would be right there where the technical rule of international law
says that the ocean ends. I say that it would be just as impossible for an
Admiralty lawyer of Great Britain to stand before this Tribunal and deny
that the estuary of the Thames is a part of the ocean, the sea, as it would be
to deny thtit toe head of Lynn Canal is a part of the sea. The popular
interpretation, as given by the Prime Minister of Canada, is in perfect
harmony and accord with the definition of international law.
Therefore I say, that if anything can be made the subject of legal demonstration, it is, that after the admission has been made that the political coast
line is outside there, there can be no political coast line inside. If there
is^ no political coast line in the interior waters, we have nothing to deal
with but the physical.coast line, and the physical coast line means the point
where the salt water touches the land, and it is at that point that the ocean
ends.
If that be the sound law, unless that proposition can be overthrown—and
that is the point to which I want to call the attention of the Tribunal—if the
advocates of Great Britain cannot bring to you any authority that international
law knows any coasts in the world except the political coast, and the physical
coast—my classification is exhaustive and complete. It is true or it is
false; if the proposition is true it is a solvent of the whole question; if it is
false let our friends on the other side bring authority to expose its fallacy. If,
then, I have made that clear, then our contention as to the western boundary
of the hsiere has been completely vindicated.
The next question that we should consider is whether this lisière was
intended as a barrier, and whether it was the intention of the Treaty-makers,

that it should be substantiaUy 35 statute miles wide except where it is narrowed
by the approach of the mountains. Upon that subject I shall have verv little
to say, but there is one thought which to my mind is more cogent in that connection than any other, and as it will take a very brief time to°state it I would
like to read to the Court a summary in the order in which thev occur of the
' propositions in the negotiations as to the making of the lisière. I want to
entitle it " The Evolution of the Eastern Line or Boundary."
First : The lisière first proposed, and the mountains as "its eastern boundary
in counter-draft of Russian Plenipotentiaries (American Appendix Case, p. 158,
February, 1824) motive stated (" point d'appui '').
Second : Amended proposal of Sir C Bagot, who proposed as a substitute
a 10-marine league line :—
« Thence extending in the same direction on the mainland to a
point 10 marine leagues from the coast, the line would run from this
point towards the north and north-west, paraUel with the sinuosities of the
coast, and always at a. distance of 10 marine leagues from the shore as far as
the 140th degree of longitude (Greenwich), the prolongation of which it would
then follow to the Polar Sea." (Appendix to the American Case, p. 159,
February, 1824.)
Third : In view of the proposed resumption of the negotiations broken off
earlier in the year, a third scheme was embodied in toe "projet " of a Convention inclosed by Mr. George Canning to Sir Charles Bagot (No. 26, the
12th July, 1824), in which the seaward base of the mountains was proposed
with the limitation that when they receded more than 10 marine leagues from
the ocean, a 10 marine league line should govern. First suggestion of a
limiting line.
Fourth : Count lieven, in rejecting that suggestion (July-August, 1824,
American Case Appendix, p. 189), because of the possibility " that mountains
chosen for boundary lines should extend by an imperceptible declivity to the
very edge of the coast," said that " it is always the summit of the mountains
which constitutes the line of demarcation."
Fifth : After Sir Charles Bagot had been instructed to consent if necessary
to a line along the summit, the Russians offered, in September, a counter-draft
proposing a 10 marine league line without reference to the mountains. " The
lisière (strip of territory) on the North-West Coast belonging to Russia, from
Portland Channel to the point of intersection of the 139th degree of west
longitude (meridian of Greenwich) shall not be wider on the continent than
10 marine leagues from the shore of the sea." (American Case Appendix,
p. 194.)
Sixth : When negotiations were resumed after the appointment of Mr. Stratford Canning, he was instructed by Mr. George Canning (the 8th December,
1824, American Case Appendix, p. 210) to adopt the mountains with an alternative boundary of a 10 marine league line. This, he said, Russians could not
reject, because they had first proposed the mountain boundary. Count NTesselrode finally accepted the suggestion of England in that form. (Letter of the
13th March, 1825 : Appendix to the American Case, p. 227.)
That is the series of propositions in the order in which they occurred,
and with the result stated. To my mind, the most cogent fact in that tableau
of thought is that both sides made the proposition that the lisière should be
10 marine leagues in width, regardless of mountains. For me that establishes the
fact that the width was a fundamental consideration on both sides, because both
sides proposed it. The only reason that was not fixed absolutely was that Great
Britain in the end wanted a natural boundary of mountains, and she felt that if at
any point they-came nearer to the coast than 10 marine leagues she must have
the benefit oi that fact, specifying that if they departed from it the 10 marine
leagues should govern. So, for me the central and fundamental thought m toe
transaction is that the lisière should be substantiaUy 10 marine leagues in
width. And that is fortified by the array of maps made since the transaction,
ui which we see from the pictures on the maps that the universal consensus
of mankind was that that lisière should be substantiaUy that width. I think
the most conclusive thing that that was the common understanding ot manjunci
ls
to be found in the fact that when we bought this territory critisn
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Columbia being the" Party interested, the Party who would be apt to resist any
effort upon our part to acquire this land, when the discussion first began in
1 8 ( 3 7 ^ to t h e p u r c h a s e o f t h i s property by us,—in a very decided article
that appeared in the " Colonist " in British Columbia the admission was made
that such was the width of the lisière. I should like to read from p. 180 of
the Appendix to the Counter-Case. This is from the " Colonist " of British
Columbia :—
I Our special despatch announces the ratification of the Treaty, whereby
Russia agrees to sell, and the United States agrees to buy, all that tract of
land lying north and west of the 60th degree of latitude, and known as the
Russian Possessions in North America. The importance of this purchase
cannot be overestimated.
It opens to American enterprise the inexhaustible
fisheries and the extensive fur trade of that region, besides giving the United
States control of a strip of seaboard 10 leagues in width, from Fort Simpson to
the *?0th degree of latitude. Award that Power San Juan Island and Great
Britain will" have scarcely a foothold of coast on the Pacific that she can call
her own, or with which, in case of war with our neighbour, she would not find
it next to impossible to communicate. John Bull, in America, is being hemmed
in by Brother Jonathan in a manner much more forcible than agreeable, and if
the Duke of Buckingham really stated, as reported, that the cession of the
Russian territory to the Americans is a matter of indifference to Her Majesty's
Government, he was either ignorant of the subject on which he spoke, or the
Home Government is trying to rid herself of her Colonies. The understanding
between the United States and Russia is cordial, and although the cession of
this territory does not indicate an alliance offensive between the two Powers,
it would seem that Russia is preparing for trouble on the Eastern Question,
and is endeavouring to buy the moral support and sympathy of America in the
struggle which the whole world is aware must soon take place."
If it was not the common knowledge of all mankind that this lisière was of
the width which we claim, why should the neighbour who had the deepest
interest in the question, in discussing our purchase, admit that that was what
we were buying, and it was because of the extent of that valuable territory that
they had reason to apprehend trouble.
One word more on that branch of the Case. A good deal has been said
on the subject of the lisière not being an unbroken barrier because it is
crossed by rivers. I think that when properly understood the permission
which Russia gave to Great Britain to cross and navigate—because there was
but one really navigable river across the lisière, and that was the Stikine—is
the most positive confirmation of our claim that it was a solid barrier. And it
is a subject which bears a very interesting relation to the emancipation of the
river systems of the world. You will all remember that international law was
founded on the basis that every state through which a river passed owned it
within its limits just as it owned a lake, and from the beginning of the modern
international system the attempt of an upper state to pass through the river of
another state to the sea was a trespass, and it was under that inclosed system
that if you went through your neighbour's river you had to pay toll, and it was
on that close system that the European rivers rested down to the French
Revolution.
The first effort at emancipation was in the Congress at
Rastadt, 1804, when the Rhine tolls were abolished; then, in the making
of the Treaty of Paris in 1814 the cause was advanced, and in 1815
in the Treaty of Vienna the whole European river system was emancipated.
I state that to show what was the condition of the law of nations as to the
international right to traverse a river at the time this Treaty was made. So
when Russia's title was fixed to the lisière, Great Britain had no more right to
go through the Stikine to the sea under the acknowledged principles of international law than a person would have a right to pass through this house without
the permission of its custodian. The fact that Russia gave to Great Britain a
special licence by Treaty to pass with her boats practically only down the
Stikine, because that is the only navigable river crossing the lisière, is conclusive that the lisière as an entirety was the property of Russia.
In 1867 it was admitted by Great Britain that, by reason of the sale to the
United States, her licence to pass through the rivers of the lisière lapsed, and

in the Treaty of Washington of 1871 there was a new licence granted in which
we not only renewed the licence to go down the Stikine but we added the
licence to go down the Porcupine and the Yukon, which did not cross the
lisière. That completed the process which began in 1804 because after
the Treaty of Vienna emancipating the European rivers, there came the
emancipation of the Mississippi and the St. Lawrence, then the South
American system, and then the emancipation in 1871 of these Alaskan rivers
and the rivers of Africa, which took place about the same time. That completed by Treaty the emancipation of the river navigation of the world, and it
was an acknowledged fact that nobody could pass through Russia's rivers any
more than you could go through a man's house without a special licence. It
was the most positive recognition of her title to the lisière that could possibly
have been given. And so far from breaking up the idea of the solidity of the
lisière as a barrier, the fact that there had to, be a special Treaty licence to
pass through that_ river was the strongest and most affirmative recognition
which Great Britain could have given of the title of Russia to the land.
Upon the subject of what are the mountains, I shall add only a word, as
that subject will be thoroughly discussed by my colleague who follows me.
The more I reflect upon one idea that I stated to "the Court at the outset, the
more it takes possession of what I am pleased to call my mind, and that is,
that the conception of mountains which these negotiators had in mind was a
natural boundary made h>y the hand of Nature, and not an artificial contrivance
worked up by civil engineers to execute a theory. I cannot conceive of any
method of argument by which it can be demonstrated that this mountain
boundary, evolved out of a line of peaks, artificially manufactured, can be
held to come up to the definition or conception of a natural boundary as
it has stood for all time in the comprehension of mankind. I say it with all
respect; but that is one element in this Case I have never been able to
consider seriously. This line which Great Britain presents has never looked to
me like a serious proposition.
I conceive that the only real questions in this Case are the questions
about Portland Canal, involving the application of the doctrine of the thalweg,
and the question of the meaning of " coast " in fixing the western boundary of
the lisière. I can never believe that this Court will have any difficulty in
coming to thé conclusion that Lord Salisbury reached on the question of
mountains. After discussing the fact whether there was such a mountain
chain there as the Treaty contemplated, he said in substance that it was
not worthy of discussion ; he knocked it out by his directions to the Canadian
Commissioners and dismissed it from consideration, and I can never doubt
that this Court will do the same thing. If there is anything that I can feel
certain about in this Case it is that the line which breaks up and destroys
the lisière of the Treaty, by the creation of an artificial conception of which
the negotiators could never have dreamt, and which builds up upon purely
arbitrary and artificial principles a condition of things of which the Treaty
never conceived, will not be established. If that line can be established, then
the British contention in their Argument that the boundary in question is a
mere paper boundary, and that the Treaty can be torn up and destroyed, is a
proposition that will be fully vindicated. Another thing that I can feel certain
of in this case is that by no chance, under no theory, will any set of publicists
ever pay anv attention to that line. I deem it one of the rarest privileges of my
life to have known long and well, one who, in my humble judgment, was one of
the greatest English historians, living or dead. I refer to Edward Augustus
Freeman, the historian of the Norman Conquest and of Federal Government.
If ever there was an Englishman to the core it was Mr. Freeman,, with all the
firmness of opinion, with all the kindness of heart, and with all the strength of
prejudice when he did not like a man or a thing. One day I was sitting with
him dining in an hotel in St. Louis, and knowing of his lifelong antipathy to
Mr. Froude, I asked him very innocently a question. I said, " Mr. Freeman,
what is your estimate of Mr. Froude" as an historian ? " He looked at
me in a strange kind of way, and then said, " M r . Taylor, I will tell you
this about Froude. If you ever read anything he writes, read it with care,
read it over and over and over again, and fix it in your mind so that you wUl
never forget it, for you will then know one thing for certain—that by no
possibility did it ever happen in that way." The only thing I can feel certain
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in this case $ that, however that line may be drawn by no human possibility
can it ever be drawn in that way. That hunchback of 57 miles shows the
d r e a d M t r a v a i l o f i t s b i r t b • it came into this world like King Ricliard" deformed and but half made up." That line, I feel, can never be, whatever
may be the conclusion to which this Court may come. _
And now a few words on the last question of international law, as to
which I must speak, and then I have done. That pointy is as to the question
of acquiescence. I shall make no allusion to the American occupation or to
the Russian occupation, which my able colleague will handle ; but I simply
want to refer to the fact that down as late as the making of the speech of Sir
Wilfrid Laurier, from which I have just read the acquiescence of Great Britain
was admitted.
Sir EDWARD CARSON: That is 1898.
Mr. TAYLOR : I will not trouble to read the speech_ again, but down to
1898, the Prime Minister of Canada, standing in the Parliament of his nation,
with all the responsibility of his great office, declared to his own people that
from time immemorial first the Russians and then the Americans had been in
possession, that no protest had been made-, and that however much it might be
regretted, there was the fact of this unbroken and continuous possession. He
seemed to be enamoured of the use of this word " immemorial," for he used
it three or four times, as you may have noticed in the extract. For the purposes
of my argument it is absolutely immaterial whether notice of a claim was
given to the United States in 1888 or in 1898. In the one event they would
be holding this immemorial possession for sixty-three years, and in the other
case they would be holding it for seventy-three years, and for the purposes of
the law of acquiescence sixty-three years is just as good as seventy-three.
But what is singularly valuable in Sir Wilfrid Laurier's statement as to the
notice to the United States' Government is that in 1898, ten years after the
time when it is so earnestly claimed that we had the notice, the Prime Minister
of Canada declares that we had not. It was very regrettable, he said, but he
made the public declaration in the Parliament of his nation that we had not
received either notice or protest. For the purposes of my argument it is
entirely immaterial whether it was sixty-three years of acquiescence or
seventy-three.
When the international system was founded—I always mean the modern
international system dating from the great Peace of Westphalia—the title of
every Government of Europe to land rested largely upon immemorial possession
of it. Therefore one of the first things to be set up was the doctrine of
prescription, drawn from the Roman law. But the difficulty which beset
prescription at the outset has beset it all through its history, and that is that
as there was no common law-maker among nations, nobody could fix the
lengthy of time that a prescription should last as a statute of limitations.
Publicists could say that fifty years ought to be long enough to make a
prescription, but as there was no common sovereign of all the nations who
could legislate and fix it, prescription -was always a vague and ineffective
doctrine of international law, because nobody could define the time that it
had to last. So in that condition of things the publicists of the world
removed the difficulty by a very wise expedient. They built up alongside of
prescription a new doctrine which they called acquiescence, and the
great cardinal characteristic of acquiescence is that it does not
requre any particular length of time to perfect i t ; it depends in
each particular case upon all the circumstances of the case. The primary
value of acquiescence is its value as a means of interpretation. I do
not know of any tribunal in the world which has the same authority or the
same opportunity of defining the international rule of acquiescence as the
Supreme Court of the United States. Why do I say so ? Because it is the
only court that has ever existed in history that has had at once the supreme
power to apply international law to the boundaries of States sovereign to
each other and at the same time the sovereign Power to enforce its authority
through a coercive process. When the colonies were first grouped together
and boundary controversies arose in our history the Court of Appeal was
the Judicial Committee of the Privy Council. They were all brought here, and
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in many respecte to the constitutional historian that Judicial Committee of the
Privy Council is the prototype of the Supreme Court of the United States
Then when the colonies broke away from the mother country the right to try
boundary controversies was vested in a Committee of the Continental
Congress, and when the time came for the present Constitution to be
adopted there were twelve or fifteen boundary controversies between
the Colonies awaiting solution. So that one of the gravest questions in
defining the original jurisdiction of the Supreme Court of the United States
as fixed by the framers of our present Constitution was to find some way in
which the Supreme _ Court of the United States could try as original cases
boundary controversies between the several States, and could deal with them
as Sovereign States, and that is the principle of the jurisdiction. In the
Supreme Court of the United States, States are treated as foreign nations, just
as much as if they were France, Germany, or Great Britain, and the' law
which the Supreme Court of the United States administers is purely international law, just as an international Tribunal would administer between foreign
nations.
I make that statement to show the special value of the case, Indiana v.
Kentucky, passed on not so many years ago by the Supreme Court of the United
States, in which judgment was delivered by the eminent jurist, Mr. Justice
Field, and in that opinion we have one of the best, if not the best, definitions
of the international doctrine of acquiescence which can be found in any treatise,
and I shall turn to our brief to cite an extract from it, in which this comment
The PRESIDENT : W h a t page ?
Mr. TAYLOR : Page 201, your Lordship ; at the bottom.
The PRESIDENT : Thank you.
Mr. TAYLOR : The comment there is :—
I The case of Indiana v. Kentucky grew out of a conflict as to the proper
construction of the deed of cession made on the 20th day of December, 1783,
by the State of Virginia to the United States. The State of Indiana was
carved out of the territory embraced in that deed of cession. Subsequently,,
by the consent of Virginia, Kentucky became an independent State. The
controversy was between Indiana and Kentucky as to the boundary line
between them."
Mr. Justice Field, who delivered the unanimous opinion of the Court,,
said :—
| It was over seventy years after Indiana became a State before this suit
was commenced, and during all this period she never asserted any claim by
legal proceedings to the tract in question. She states in her bill that all the
time since her admission Kentucky has claimed the Green River Island to be
within her limits, and has asserted and exercised jurisdiction over it, and thus
excluded Indiana therefrom in. defiance of her authority and contrary to her
rights. Why, then, did she delay to assert by proper proceedings her claim to
the premises. On the day she became a State, her right to Green River Island,
if she ever had any, was as perfect and complete as it ever could be. On that
day, according to the allegations of her bill of complaint, Kentucky was
claiming and exercising, and has done so ever since, the rights of sovereignty,
both as to soil and jurisdiction, over the land. On that day, and for many
years afterwards, as justly and forcibly observed by counsel, there were, perhaps,
scores of living witnesses whose testimony would have settled, to the exclusion
of a reasonable doubt, the pivotal fact upon which the rights of the two States
now binge, and yet she waited for over seventy years before asserting any claim
whatever to the island, and during all those years she never exercised or
attempted to exercise a single right of sovereignty or ownership over its soil
It is not shown, as he adds, that an officer of hers executed any process, civil
or criminal, within it, or that a citizen residing upon it was a voter at her polls,
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0 r a juror in her courts, or that a deed to any of its lands is to be found on
her records, or that any taxes were collected from residents upon it for her

revenues.
'This long acquiescence in the exercise by Kentucky of dominion and
jurisdiction over the island is more potential than the recollections of all the
witnesses produced on either side. Such acquiescence in the assertion of
authority by the State of Kentucky, such omission to take any steps to assert
her present claim bv the State of Indiana, can only be regarded as â recognition of the right of"Kentucky to plain to be overcome, except by the clearest
and most unquestioned proof. It is a principle of public law universally
recognized that long acquiescence in the possession of territory, and in the
exercise of dominion and sovereignty- over it, is conclusive of the nation's title
and rightful authority (136 U.S. Reports, 509, 510).
See also the proceedings of the Commission under Article IV of the
Treaty of Ghent, relating to the title to the islands iu Passamaquoddy Bay,
wherein the Agent of Great Britain concludes his Argument as follows :—
" A total silence continued to be observed by the Government of the
United States with respect to all these islands now in question, excepting the
three in that behalf before named until the year 1807, notwithstanding the
public notoriety of the facts of British Settlement, and of the exercise of British
jurisdiction over all the islands, as well Grand Manan as those in Passamaquoddy Bay, with the above exception ; and, notwithstanding these facts were
iu evidence before the Commissioners of the two nations under Article V of the
Treaty of 1794, as before mentioned.
" I n the year 1807 a claim is, for the first time, preferred by the United
States to the island of Grand Manan in the negotiations of the unratified supplemental Convention of limits of that year, in pursuance of the instructions in
the letter from the Secretary of State of the United States, under date of the
15th May, 1806, which letter has been already under consideration in the
second part of this Argument. No claim, however, as was there observed, was
even then in any manner suggested on,their part to any of the islands in
Passamaquoddy Bay excepting the three islands above mentioned.
" At length, however, by the IVth Article of the Treaty, under which this
Honourable Board is constituted, not only the Island of Grand Manan, but all
the islands in the Bay of Passamaquoddy, are claimed as belonging to the
United States in conformity with the true intent of the Treaty of 1783, and the
Agent of the United States under this Commission has accordingly in his
1
Memorial preferred to this Board at their Session at St. Andrews, in the month
of September last, claimed aU these islands, and each and every of them, as
belonging to the United States under that Treaty.
" T h e simple uhcontroverted fact that all these islands now in question,
upon the publication of the Treaty of 1783, were in the possession of His
Majesty, and, with the exception of the three islands above mentioned, continued
in his possession, with the tacit consent and acquiescence, not only of the
Government of the United States, but that of the State of Massachusetts, always
vigilant and tenacious of all her rights, and particularly jealous of all British
encroachments upon her territory in this quarter, must to any unprejudiced
mind most strongly evince the sense of both nations at that time with regard to
the right to these islands under that Treaty, and can be considered in no other
light than as a mutual contemporary exposition of the true interest of the
Treaty in that regard, in which not even a doubt is raised as to His Majesty's
right to any one of the islands now in question, excepting the three in that
regard so often before mentioned, and the claim even to these having been
made under an erroneous impression with regard to the mouth of the river
St. Croix.
" T o an unprejudiced mind also the further uncontroverted fact, that
under this mutual understanding of the Treaty, the United States as well as the
State of Massachusetts, in the words of th* late Agent of the United States
before quoted, ' remained silent spectators ' of the settlements and improvements
made by His Majesty's subjects upon these islands with the above exception,
during a period of more than twenty-three years with regard to one of them,
and of more than thirty years with regard to all the others* will justly furnish
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So no matter whether you listen to the correct exposition of the law as
laid down by the British Counsel in that Case or as it has been expounded by
the Supreme Court of the United States, the doctrine is that long acquiescence
—without fixing the length of the time of the acquiescence— is the clearest,
the most conclusive, and the most needful criterion by which the original
interpretation of a Treaty can be made. In any possible event, there has
been sixty-three years of acquiescence according to the Canadian contention ;
under our contention there has been seventy-three years of acquiescence in the
-meaning of this Treaty. And I claim that there is no rule in the whole range of
international law, no one upon which the peace of nations depends, no one
upon which the security of society depends, which demands such strict
-enforcement at the hands of an international Tribunal as the one which directs
it to construe Treaties by the acts of Parties emphasized through their
acquiescence. I thank your Honours, one and all. for your patience and
courtesy.
The PRESIDENT : Mr. Taylor, we thank you very much indeed for your
Argument, and for directing our attention to those views of international law,
which will certainly be of assistance to us in deciding this Case. WiU you
berin now, Mr. Solicitor ?
Sir EDWARD CARSON: If your Lordship pleases ; just as it suits the
Tribunal.
The PRESIDENT : Yes, you have an hour ; we shall be glad to hear you.
Sir EDWARD CARSON : My Lord, I think at this stage of the proceedings I am entitled to assume that the Case of both sides, so far as the oral
Arguments are concerned, has been fairly and fully developed, and as I understand the position in which I now find myself, it is this : that I have heard,
-as the Tribunal has heard, the Arguments of all the points upon which the
United States relies, just as all the Arguments on the points upon which we rely
have been put before the Tribunal, and I do not understand that there is
any addition to the American Case remaining still to be traversed by the
-eminent Counsel who appear for them.
The PRESIDENT : Except in reply to you.
Sir EDWARD CARSON : Except in reply to our Argument.
Mr. DICKINSON : Pardon me, Mr. Solicitor-General, I think I ought to
•say that our Case has been fully developed in our written Argument, and in
the oral arguments, and I shall not advance any theory of the case that has
••not been fully brought to the attention of Counsel on the other side, but on
account of the shortness of the arguments of my colleagues—they have not
gone into all the questions which were raised in the written Argument. I
shall argue some of the questions which are presented there, which have not
-been fully argued in the speeches of my colleagues.
The PRESIDENT : I do not think, Mr. Dickinson, that that is what the
-Solicitor-General meant.
Mr. DICKINSON : I do not know, but I want to be entirely frank.
The PRESIDENT ; If you start entirely fresh ground we should have to
consider whether the Solicitor-General would be entitled to comment upon it.
§

Mr. DICKINSON : I assure you nothing of the kind is contemplated.

Sir E. Carson.
•Sept. 30> 1903.

The PRESIDENT : It is only to safeguard against any fresh ground being:
broken.
Mr. DICKINSON : I desire to do nothing of the sort.
The PRESIDENT : I am quite satisfied that we shall have no difficulty
in dealing with it if the necessity arises, Mr. Dickinson.
Sir EDWARD CARSON : I only made the observation because perhapsthere is some little difference in the procedure—in the way in which the matter
is presented by our friends on the other side, and by ourselves, because I
noticed a phrase constantly in t h e course particularly of Mr. Watson'sArgument in which when he had just got up to the eve of something which
seemed to be of importance, he seemed as if he ought at once to avoid it
because he might be treading upon the domain of some of the other counsel
that were engaged with him, and therefore what I really want is to assure
myself that I am dealing with the full Case of the United States as it is to be
presented by this Tribunal, and of course if anything in the nature of a
surprise is brought upon us I wish to reserve the application that would
necessarily have to be made so as to meet the matter.
Now, my Lord* as I am saying, at all events so far as I can see, the last,
word on behalf of the British side of the Case I, desire to take the matter very
much in the order, though not at all in the same way, as the Attorney-General
has done. I do not think it in the least necessary to go into the details that he
went into ; it would be really leading this Tribunal on in a circle to which
there was no end if I were to do so, and it is particularly unnecessary in this
case, because your Lordship has had from day to day, and the Tribunal has had,,
the oral Argument printed in great detail, and therefore any arguments
of the Attorney-General and any of the facts and details upon which he
relied are open to the Tribunal to look at and to refresh their minds by at any
time, and my going over anything that he said in detail would be simply to
have twice upon your notes the notes that were made for the presentation of
this Case.
My'Lord, we have listened this morning to a very interesting speech,,
bringing our minds back to many questions connected with international law,
and all those questions have been presented not only in a most erudite, but in
an extremely clear manner by the distinguished jurist who has just addressed
us. My Lord, some of these matters I shall not find it necessary to go into,,
and I shall explain why as I come to the principal questions with which they
deal. Some of them I shall have to refer to when I come to my own arrangement
of the principal matters to which they apply. But to lay down some rules, as
did my friend who sits beside me, in his able Argument yesterday relating to
the way in which we are to approach these questions, having regard to the
provisions of the Treaty and Convention under which you are acting—
particularly the clause in the third paragraph, at the end, that you are to takeinto consideration the action of the several Governments and their respective
Representatives preliminary or subsequent to the conclusion of the Treaties.
My Lord, may I say I am not going into these rules ; they have already
been sufficiently dealt with. They are, I think, plain and "clear, and in
accordance with common sense, and" if I say anything upon that part of thel l l r d Article, all I would do is this : in the midst of these vast rules and arguments that have been put forward in the course of this discussion may I make
a poor little plea for something to be said on behalf of the Treaty, as outside
and above and beyond all these rules of which we have heard so much in
the coursé of this Argument. And I myself would content myself by laying
down this : Take the Treaty, never leave the Treaty, until you find yourself in
such a difficulty that it is necessary to go into antecedent or subsequent
matters. But let us have the Treaty, the whole Treaty, and nothing but the
Treaty, and with that simple introduction I think we will get perhaps as well
into the questions which we have to solve as by any elaborate rules that may
be laid down and which are always very much easier to state than they are to
apply to the consideration of a case of this kind.
Now, my Lord, the first question in the Case, just to remind the Tribunal
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•of it, is, What is intended as the point of the commencement of the Une ?
Upon that subject there is no dispute. I am not sure that there is any other
-subject in the Case, as far as the Argument has gone, upon which I can so far Sept, 30, 1903
-congratulate myself. I thought there was one other matter, but Mr. Taylor
•has dissipated my hopes upon that question; but I think it my duty a t ' t h e
-outset of the first question to observe this, that while we are both agreed as to
the answer that is to be given to that question, we are also agreed on this, that
for the purpose of starting- you may discard 54 degrees 40 minutes, because
beyond all doubt the agreement is that you have to start somewhat below
.54 degrees 40 minutes upon the surveys that have been made. My Lord, I do
not think that is unimportant, having regard to the Argument that Mr. Watson
presented before the Tribunal. And it is important also for this reason, that,
.as we both admit and both agree that you have to start, not from 54 degrees*
40 minutes, but from a figure which is not mentioned in the Treaty at all, it is
.quite plain that it is the description that governs, and not the latitude. That
is all I have to say as regards the first question.
Now, the second question is, What channel is the Portland Channel ? The
only note I had made of it up to this morning was that the Attorney-General's
.argument was not answered, and I was going to save the Tribunal from any
further mention of that point, because anybody who wishes to see the complete
Argument upon it has only to turn to the print of the Attorney-General's
Argument which he elaborated at great length upon this point. But I really am
.astonished at the argument that is presented this morning by Mr. Taylor.
Mr. Taylor takes up two points. First, he said it is not shown that the
negotiators ever knew at all of Vancouver's text. Secondly, he says that even
if Uiey did, it does not make the least matter, because even according to
Vancouver's text, the Observator}^ Inlet, plus what is now called Pearse
•Channel, constituted the arm of the sea which he called Portland Channel.
That is as I understood his argument. Now he based the first portion of that
argument upon a statement in a letter of Sir Charles Bagot to Mr. Canning—
the letter of 10th February, 1823—in which he said that—•
I In the copy of the instructions given to the Duke of Wellington by your
Despatch No. 6, to His Grace, of the 27th September last, and which was
-transmitted to me in your Despatch No. 5 of the 31st December, the opinions
-of Lord Stowell and of His Majesty's Advocate-General upon the subject of
.this Ukase, and the other papers therein referred to, were not enclosed."
Therefore, he says there is no evidence that Sir Charles Bagot ever got
these papers or knew anything about them. Would the Tribunal look at
p. 55, and I think it completely answers in a word that contention, because it
shows that the contention is not well founded in fact. At p. 55 of the
-British Case Appendix—and mind, this is a statement of M. de Poletica to
'Count Nesselrode and the version of his conversation with Sir Charles Bagot ;
therefore it is not our version. And what does he say there ?
1 Chevalier Bagot, after a moment's reflection, replied that the pointy of
demarcation which I had just designated was very far from being that which
'his Government would have wished to fix. He then told me that, according
to all the researches which had been made in England, and the opinions
expressed by the most learned lawyers, the possession of the _ North-West
Coast of America below the 60 degrees of latitude was anything but well
• established ; that the only legitimate title to any territorial possession was,
according to the opinion of the English publicists and that of the lawyers who
tad been consulted"—(Lord Stowell's opinion which had been referred to*
the papers having finally- reached him)—" the right of Russia to the
possession of the North-West Coast of America below the 60th degree _ of
latitude was anything but well established ; that the only legitimate title
to any territorial possession was, according to the opinion of the English
publicists and that of the lawyers who had been consulted, not the first
-discovery, nor even the taking possession in accordance with the ancient
formalities."
And so on.

Then he goes on, and he says :—
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« to support of what he had just told me Chevalier Bagot read me k
opinion of the King's Counsel, in London, drawn up in the sense which he had
^
£ e t Q m e t h a t t h e c i a i m s 0 f Russia to the possession of the
gt ted a n d tQ
boints'below the 60th degree of latitude on the said coast were of very recent
origin, the British Ambassador read to me some portions of the correspondence
(which occurred in 1790) between Count Florida Blanca and Mr Fitaherbert r
afterwards Lord St. Helens, at the time of the difierence which had arisen
between Spain- and England with regard to Nootka Sound. {See the Annual.
Register for 1790, pp. 292-301.)"
Now, my Lord, that was a curious reference for a Russian to make, but if
your Lordship will look and observe Mr. Pelly's Memorandum on p. 27, you wiU
see how the Annual Register, 1790, pp. 292-301 come in, because you will seethat that is the very passage in the Annual Register which was in Pelly's
Memorandum, which meanwhile Chevalier Bagot, as he is called—Sir Charles
Bagot had received with the opinion which is previously referred to of
Lord StoweU.
The PRESIDENT : Where is that ?

W h a t page ?

Sir EDWARD CARSON : Page 27.
" Neither Cook or Vancouver mention these settlers. So little did the
Court of Madrid know of the settlers at Nootka that in its State paper' to
Mr. Fitzherbert"—the very thing he has been just referring t o — " it mentions
that they were informed that Russia intended forming establishments. {See
Annual Register, 1790, pp. 287-305.) "
The pages referred to in the Annual Register, 1790, are pp. 292-301 y.
and I say that if this even was not there, I should have thought that it
would be not a very violent conclusion to ask the Tribunal to draw that
when certain information had been asked from the Hudson's Bay Company,
and it was meant to be sent on, and it was said that it was sent on, and thePlenipotentiary writes to remind them that it was not sent on, he very
probably got it even if we had nothing to establish the fact. But you have therenot merely a conclusion to be drawn, but you have the two documents referred
to, which were the documents which he said he did not get. I shall not
dwell any further upon that matter. I notice that that is the one point
which my learned friend challenges as regards the proof—the long list of
proof that the Attorney-General gave that the text of Vancouver was known
to the negotiators in this matter. He finds no fault with the other portions of
the evidence, but dwells upon that alone, and I claim to have proved that he
is entirely in error in the conclusion that he attempts to draw from that.
But there was. one other matter. He said what right had we to assume,,
as the Attorney-General did, or to draw the conclusion as the Attorney-General
asked you to draw the conclusion, that the introduction of the words " Portland
Channel" had any importance, and why should you assume that Russia
introduced " Portland Channel" from the second edition of Vancouver's book,
which, I think, was published in 1801 or thereabouts ? Well, I do not know why
one should draw any conclusion about anything at all. All we say is- this, and
we can trace it no further—it may be strength or it may be weakness—all we
say is this, that we find that all through the negotiations up to a
certain point "Portland Channel" was used, and we find that so far as
we know, toe only person in the whole world at that time who ever used the
words "Portland Channel" was Vancouver, or those who edited the second edition
of Vancouver; and we say that it is not an unnatural assumption that, if you
can give no other explanation of the facts, it is not an unnatural assumption to
ask the Tribunal to make, that in their inquiries, the Russians, being naturally
industrious upon a matter in which they had so much concern, looked up the
various books which dealt with this matter ; they found in the second edition,
which I suppose was considered to be an improved edition, the term "Portland
Channel," and then they bring it into the Treaty, or the negotiations for the
Treaty, for the first time.
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Mr. LODGE: Mr. Solicitor, you are aware, of course, that there was a
second French edition corresponding ?
Sir EDWARD CARSON : To the second EngUsh edition.
Mr. LODGE : To the second English edition ?
Sir EDWARD CARSON : Yes, Sir.
Mr. LODGE : I have not compared them, but I know there are two such
editions.
Sir EDWARD CARSON : Yes.
Mr. LODGE: Can you tell us how it is stated in the second French
edition ?
Sir EDWARD CARSON : I am afraid I cannot ; I have not seen that
second French edition ; I do not know the book.
Mr. LODGE : I have seen the book ; I have not examined it to see if it
follows.
Sir EDWARD CAESON : I cannot say at the present moment, but I will
be able, probably, to tell you, Sir, to-morrow.
The PRESIDENT : I think it can be looked up, Mr. Solicitor ?
Sir EDWARD CARSON : Oh, yes.
The PRESIDENT : Because I think Mr. Rowlatt had the second edition.
Sir EDWARD CARSON : Oh, yes ; personally myself I have
seen it.

never

Mr. LODGE : The probabUity is that the Russians used the French
edition.
Mr. TAYLOR : Mr. Solicitor-General, pardon me, the Attorney-General
made the statement that the French edition used the word " Portland Canal."
Sir EDWARD CARSON : If that is so, no doubt he had looked at it.
Mr. TAYLOR : He stated it in his argument.
Sir EDWARD CARSON : That may be so ; that was the first French
edition, I think. Of course the real strength of our case is that the Russians
used the English phrase—they used the English phrase because where could
they have got the English phrase from except out of the English edition ?
Mr. LODGE : In the first French edition they found the English phrase,
but I do not know whether the second French edition took the phrase from
the second English edition. I mean they used the English words.
Sir EDWARD CARSON : Yes, quite so.
Mr. LODGE : In the first French edition.
Sir EDWARD CARSON : In the first French edition ; I do not know
whether there was a second.
.. j Mr. LODGE : Now, do they use the English words in the second French
edition, from the second English edition ?
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Sir EDWARD CARSON: 1 reaUy am | ot aware that there is a second
French edition.
Mr. LODGE : Yes, there is ; I happen t ) have seen one the other day
printed in a similar form smaU octavo.
Sir EDWARD CARSON : I will see if I

that:
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Mr. LODGE: Thank you.
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That is the place he was passing through, so tha
there, " canal " and " channel," used in relation to th
through at that time. Then he completes the going hrough there, and he says
thatff in the forenoon we reached that arm of .the se i, whose
ination bad
occupied our time from the 27th of the preceding l aonth to the' 2nd of this
month."
Now, that is very important, and that sums up he whol
ter, because
the only arm of the sea, and it is arm of the sea th; t my le
friend relies
xipon in this context, the only arm of the sea that 1he was i
gating from
the 27th to the 2nd was what we now say is
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land Ch
anything to be taken out of his narrative which can in any wise lend controversy to that statement. Now, if that is so, if we are onlv dealing there
with an arm of the eea, " whose examination had opcupied our time from the
27th of the preceding to the 2nd of this month " - j u s t read the next sentence—
" the distance from its entrance to its source is about 70 miles, which, in hononr
of the noble family of Bentinck, I named Portiand's Canal." Can anvthing he
more clearly demonstrated that what he named Portland Canal was what he
had been dealing with from the 27th July to the 2nd Auwust ? It is impossible to
find words to make it clearer. Then he says it is 10 miles. It is really 80,
but, when you remember his latitudes, he places the head in 54 degrees
45 minutes. In reality it is 55 degrees 55 minutes, exactly a difference o(
1.0 miles, yoii fcaye the distance exactly corresponding. Therefore vou W?

tzt

the arm of the sea demonstrated as what we now say is Portland C
1. You Sir E. Carson.
baye the distance exactly stated, and, in the face of that, we are asked to
^Sept. 30,1903,
that the arm of the sea he was dealing with was the entire arm, of whici
does not give any such measurement in the context at all. I pas:
that
Mr. ROOT : Before you pass from that, Mr. Solicitor, I wish you
would tell me what your view is as to the paragraph which appears on p. 146
of the British Appendix, in which Vancouver, after returning to the ships,
which were in the
Sir EDWARD CARSON : Cove.
Mr. ROOT: In the eastern branch, Salmon Cove, says: "This branch
obtained the name of Observatory Inlet ? "
Sir EDWARD CARSON : This branch of the sea ?
Mr. ROOT : This branch.
Sir EDWARD CARSON : Yes.
Mr. ROOT : He appears—there is quite a discussion at the beginning
of p. 141 as to the two branches of the main inlet. He says that it was seemingly divided into two or three branches. He says that " a branch of the inlet
we were now navigating—referring to Observatory Inlet
-"
Sir EDWARD CARSON : Yes.
Mr. ROOT : " Was not of greater width, nor did it appear likely to
become more extensive than, that to the westward of us just discovered. This
made it uncertain which to consider the main branch."
Sir EDWARD CARSON : Yes.
Mr. ROOT :, Then he sa
Inlet,.

his branch obtained the

of OU

/alory

Sir EDWARD CARSON : Yes.
" Mr. ROOT : Is that quite reconcilable with these other expressions '{
Sir EDWARD CARSON : I think so, Sir ; I think it is.
Mr. ROOT : I would like to know how you reconcile it.
Sir EDWARD CARSON : I think so, Sir. What he say
two different ways up." He calls them branches.
jj Mr. ROOT: Yes.
Observatory Inlet.

And he says

branch

ï : " I found

receives the name of

rir EDWARD CARSON: Certainly, but he says the other he calls
Portland Canal, and, therefore, unless yon can show, assuming that you are to
take it all as one open arm of the sea, with two distinct branches, unless yoii
can say that he gave some particular name to the whole branch, there is no
argument which can be founded upon it. And my case is that we trace out, if
you like, what are the two branches of that sea. We trace them both out, and
I say as regards the one he £ave the name of Portland Canal in honour of the
fiftnily of Bentinck, as he says^ As regards the other, he gave it the name of
Observatory Inlet.
It may be, Sir, that in doing so he gave no
common name (as he did not) to what altogether might be the two, if
you weie to class them as one arm of the sea, But that will not bring you
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into naming either the bottom part oi UDservaioiy w « u , » ^ » ^a ^
m
I understood the United States put forward, nor the whole arm of the i
^ ^ observatory Inlet or Portland Canal. If you are able to show what it
is that he actually gave these names to, then you get no further by saying that
they were only branches of a common arm which he might have named and
did not. But I say I have demonstrated that he named the channel which
passes between Pearse Island and the mainland Portland Channel, and I
say that, exactly following out the same thing in regard to Observatory
Inlet
Mr. TURNER : Sir Edward, before you pass that point, which is giving
me a little trouble in connection with this quotation to which you are referring;
according to that quotation, after Vancouver had left the channel which you
call Portland Canal, he stopped at a little cove. He stopped at it on the night
of the 3rd, and he said it was about half a league from Point Fox. On bis
return to the ships he again stopped at this little cove on the night of the 14th
August. Now, if you take the later charts of that region—for instance, the
British Admiralty Chart—you wUl see the point at which he stopped that night
was only about 5 miles in an almost due westerly course from the point where
he emerged from this channel.
Sir EDWARD CARSON : Yes.
Mr. TURNER: Now he says early on the morning of the 15th, his exact
language is this : " Here we rested for the night ; weather more temperate
than we had reason to expect, and early on Ihe following morning we again
bent our way towards the vessels."
Sir EDWARD CARSON : Yes. .
Mr. TURNER : Now, his natural course in bending his way towards the
vessel would be to go towards the large channel which would make him pass
by this smaUer channel at right angles. He probably would not be any closer
to it at any time after he had* started out that morning than he was at the very
moment of starting. He would be unable, probably to get any closer, because it
Avould be out of the course of his direction to go towards it, yet we find it was
not until some time in the forenoon that he reached this arm of the sea, which
he said he called Portland Channel. That appears to me to be a little inconsistent with the idea that it was this particular channel which is claimed by
you that he reached in the forenoon. I am merely suggesting that for your
consideration.
. Sir EDWARD CARSON : I am afraid I do not quite follow that. In
the first place I put out of sight, on this question altogether, the Admiralty
chart. That has nothing to say to the Case.
Mr. TURNER : Well, the later Admiralty charts show what the true
situation was at the time.
Sir EDWARD .CARSON : Yes, but that is not the way in which you can
deal with the narrative of an explorer. You must remember each inch he
went on, he was exploring. He did not know all these convenient ways of
g
i? ?#-uin ° r ° U t a S W e d o u o w * W e m a y n o w say it was more natural he
should have gone down here or you would expect him to go down there. You
cannot argue upon that now. It is all very well now, when we have the
Admiralty charts and when we know thoroughly the districts, but this was a
man going up there without any charts.
1
?^r" T U 1 R ? E E : I simply referred to the Admiralty Charts to show what
the true relations of these points were as they must have appeared to
Vancouver when he was on the ground.
Â É K f ? W A B D , O A E ? O N - I really, with great respect, cannot admit that
mat is a fair way of testing his narrative to say « as they appeared to him,

565
because you do not see all at once 6he actual lie of any channel or of any
island, or of any place which you are exploring for the first time. Of course
it is quite easy, once you know it, to say that it must have appeared so-and-so
the first time, and so-and-so and so oh.
I dispute that as an accurate
proposition, and I say the only thing you can take is his own argument.
Mr. TURNER : Do I understand you, then, to insist that when he started,
or, as he says, " bent his way towards his ships," he went back towards this
little channel that he came out of and followed that to his ships?
Sir EDWARD CARSON : I say he never left that from the 27th to
the 2nd.
Mr. TURNER : Do you not think that naturally he made his way to this
large open channel, which would take him up to his ship, and that did not take
him towards this little channel at all.
Sir EDWARD CARSON : I do not admit that he went that way at all.
Mr. TURNER : I ask you, is it not natural to suppose he went towards
the large channel which he knew would lead him up to his ship
Sir EDWARD CARSON: I do not really see
Mr. TURNER : I do not want to embarass you, Sir Edward.
Sir EDWARD CARSON : Oh, not the least.
Mr. TURNER.: I do not want to insist upon anything that you do not
want to follow. This is a matter, however, that is troubling me somewhat.
Mr. AYLESWORTH : It is to be remembered he was travelling with oars,
or a small sailing boat, and he has told us that he experienced the night before
a very thick fog and very nasty weather. Early in the morning it was a little
more temperate, but is it likely he would have pursued a channel of the width
of the lower one with, such facilities for travelling and in weather like that
when he had a much safer way which he had just traversed ten days before in
going towards the sea ?
Sir EDWARD CARSON: What I put shortly in answer to what
Mr. Senator Turner has been good enough to put to me is, you must take the
position of an explorer who is exploring a place for the first time. When he
got out to sea, going through what we now call Pearse Canal, the narrow
passage, when he got into the sea all round from that to the entrance to the
larger inlet, as we now know it to be, was absolutely unexplored by him. He
knew nothing about it, and I do not think it is an unnatural thing that an
explorer should go back through the place he had just come out of and of
which he was well aware, rather than attempt to go round the outside of
these islands which he had never explored, where he was attempting to make
an accurate reconnaissance of that channel next the mainland on which he had
been occupying himself for so many days. And I cannot see how the statement which is put forward now affects that when he says :—
I In the forenoon we reached that arm of the sea whose examination had
occupied our time from the' 27th of the preceding month to the 2nd of this
month."
Surely that was not a matter that was applicable to this Observatory Inlet
as a matter of description of what he was doing, but I base my answer to the
Point not only upon the matter that you find there, but also upon his
subsequent reference to Observatory Inlet :—
I We did not reach the entrance to Observatory Inlet until two o'clock in
the morning of the 20th—a distance of not more than 13 leagues from Salmon
Cove. The west point of Observatory Inlet I distinguished by calling it roint
F
Wales."
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That is the opinion of Mr. Dall, who is himself a very experienced
gentleman in these matters.
Now, I would ask you, referring to t h a t passage, to look at the map in'
that French edition to which Mr. Dall refers. I am only going to refer you
to two maps, because you have them all on the note as the Attorney-General
went through them, but if you will look at this map in the French edition you
will See that he brings the name of '* Entrée de l'Observatoire," you will see
he brings it right down to the Observatory Inlet exactly as he states. We have
several copies of this if you will kindly hand them up.
The PRESIDENT : Thank you.
_ Sir EDWARD CARSON : Now, there is only one other further point
which I have to deal with on this point in the Argument by Mr. Taylor. The
Attorney-General referred to all the maps here I think up to 1867 or 1868,
certainly up to the time that the United States purchased from Russia, and Ï
think he showed you—and I am not going back over them now—I think he
showed you that either the maps were in accordance with the theory that we
put forward as being the true conclusion to draw from the text of Vancouver,
or that they were neutral, that you could make nothing out of them one way;
or the other. But Mr. Taylor has referred to three or four subsequent maps.
Now, I should like the Tribunal in relation to those subsequent maps to
have laid down in their own mind—to have laid down some rule about dealing
with those subsequent maps. I say with regard to these subsequent maps,,
unless they are founded upon surveys, or something which renders them of
actual value as giving some new information, they are absolutely unreliable for
drawing any conclusions which can give us the least assistance in the Case.
Mr, Taylor referred, for instance, to one map after the Treaty—I forget now/
which it was—in which he said it showed that Portland Canal only ' referred to
the upper portion and not to the lower portion of that narrow channel. Well,'
I can produce maps exactly in the contrary direction, and I wish to produce
one, and one only.
The PRESIDENT : I think we are all agreed that although it is quite.rightf

to comment on later maps for certain purposes, the important maps for this
purpose-—
r
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Sir EDWARD CARSON : Which were before the negotiators.
The PRESIDENT :
the negotiators.

-are those which probably would have been before

Sir EDWARD CARSON : Probably they were before the negotiators,
but, my Lord, as the observation has been made about these subsequent maps,'
to show how little you can rely upon them, I should like to point now at this
stage to one map Avhich was referred to by Mr. Watson, and I refer to it for
this reason, that he told us that on the occasion of the cession from Russia to
America a Committee of the Senate, I think he said, had investigated this
matter in the light of the maps that they had then before them with the
greatest possible care, and he mentioned the four maps that he
said they had before them.
I shall have to deal with these afterwards.
I do not know where lie got the statement of the maps they had. I
cannot find it anywhere in the evidence ; but to show you how little can
be adduced from the maps, I would ask your Lordship to look at Map 17 in
the United States' Atlas, whim was one of the four that the Senate had before
them to tell them what it was they were buying. And so far from this arm of the
sea being given the one distinctive name of Portland Canal, the only name that
I can find upon it is " Observator}- Inlet,'* and written from the sea as if
Observatory Inlet was the whole arm of the sea. And that is one of 1he maps
on the faith of which they bought.
The PRESIDENT : Are you going to a fresh point ?
Sir EDWARD CARSON : Yes, Sir.
. The PRESIDENT : The members of the Tribunal have just learned with
the deepest sorrpty of the death of Sir Midhael Herbert, His Majesty's Ambassador at Washington who, on behalf of Great Britain negotiated and signed
the Treaty by which the Tribunal is constituted and under which it is at this
moment sitting. I'c&nnot trust myself to attempt to express the feelings of
grief which this announcement has caused to every member of the Tribunal
and to many others who hear me, who had the great privilege of Sir Michael
Herbert's friendship. A worthy successor to the great men who have filled the high office he held, he brought to his duties not only great ability but the most
charming personal gifts. I, and others who hear me, have in the course of ouipublic life been brought int( • ' close official and personal connection with him,
It is no language of exaggeration when I say that no man ever brought to the
discharge of his duties higher ideals, and few, if any, greater qualifications.
His Majesty and the British nation have lost a devoted public servant. Many
of us have lost a cherished personal friend.
Mr. DICKINSON : Mr. President, the Counsel for the United States have
heard with very great regret of the death of Sir Michael Herbert, and
sympathize most cordially with all the remarks which your Lordship has made ;
and if it will not interfere with the coursé of the Argument of the SolicitorGeneral, I respectfully move, if I may be permitted to do so, that the Session
of this Tribunal for to-day be now adjourned in honour of his memory.
Sir EDWARD CARSON : My Lord, on behalf of the British and Canadian
Counsel in this Case, I need hardly say I adopt every word that your
Lordship has said. It comes as a shock to myself personally to learn this
news, and 1 can only say that I believe the country has lost one of its greatest
public servants, and I believe that that is a loss which is felt peculiarly under
the circumstances in which we meet, when your Lordship refers to the fact
that he was the Ambassador who brought about this Treaty from which we hope
such good results in leading to the most amicable conclusions in the relations
between the two neighbouring countries—Canada and the United States.
(Adjourned tiU to-morrow 11 A.M.)
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The PRESIDENT : Before the Tribunal commences, I think they will
be interested to know that I telegraphed to Lord Pembroke m the name of
t l l e m e m b e r s of the Tribunal yesterday, and that I received this telegram
from him late last night :—
" We are deeply touched "by the kind sympathy of the Members of the
Alaska Boundary Tribunal with us in the loss of my dear brother, who was so
much interested in your work."
Mr. LODGE : Mr. Solicitor, before you begin—we were speaking about
these books yesterday. I t appears that there was a French edition which
you have here—a quarto published in the eighth year of the Republic, which
is 1800. Two years later, in the year ten of the RepubUc, there was published this smaÛ French octavo which I hold in my hand, the one to which
I referred yesterday, and I find on looking at the third volume, on p. 3 7 0 it is rendered in this way—the passage which has "been quoted so often :—
" J e l'ai nommé ' Canal de Portland ' en respect et à l'honneur de la famiUe
de Bentinck."
Sir EDWARD CARSON : They adhered in that edition
Mr. LODGE : They adhered to the first edition apparently, and I

Sir EDWARD CARSON : The first French edition is, I think so.
Now, I only want to make one or two observations about this question
of Portland Canal.
f do not know reaUy why both Mr. Watson and
Mr. Taylor brought back into this question of the Portland Canal the
54 degrees 40 minutes.
I cannot understand the adherence to this
54 degrees 40 minutes idea at aU, after it is demonstrated that 54 degrees
40 minutes, taking the latitudes as fixed on Vancouver's charts, does not
. bring you into the centre of the Canal. As long as it was possible to make
an argument that 54 degrees 40 minutes would support the theory that you
were to go to the centre of the Observatory Inlet, as I caU it, then I think
there is something to be said in favour of 54 degrees 40 minutes, but the
moment that is disposed of I fail to see why 54 degrees 40 minutes is
brought in at aU. It is said you create a kind of wedge. Mr. Watson
demonstrated that on the map, if you take a different figure for the American
Treaty and for theEngUsh Treaty. I do not think the wedge is of the least
importance, for I would point out this, that even if you take the same
paraUel on each Treaty you wiU stiU have a wedge, and it would be a
wedge on the mainland, which would be very much more important,
The PRESIDENT : A wedge on the sea does not matter.
Sir EDWARD CARSON : It does not matter.
The PRESIDENT: A wedge on the mainland
importance.

might be of more

Sir EDWARD CARSON : Might be of some use. Now, so far for the
arguments which have been used on the other side- There is one point
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nature of that kind, but it is the specific finding, the finding of a spe( s fact
of what the negotiators meant when they used the word " Portland 01
Now, there are, I think, two other matters to which I should like
and then I shall leave that question. One is that I shall ask the Tri;
note, and I am not sure, looking through the Attorney-General's Ar;
that he called attention to this fact, I should like the" Tribunal to note that
while there was considerable negotiation and considerable attention paid as to
the smaU portion of the Prince of Wales Island, which by running the par " 1
at 55 degrees would be taken off the Island in dividing it, I should like to
point out this, that -while that concession was made for the purpose of preserving Prince of Wales Island intact to Russia as part of her dominions, we
never find during the whole negotiation any mention whatever made of Wales
Island and Pearse Island, and so it is impossible to imagine for a moment
that where they were paying so much attention to the bringing the latitude
below 55 degrees, for the purpose of introducing that smaU portion of Prince of
Wales Island, it is impossible to suppose, without one word of comment or one
word of suggestion from Russia, that the negotiators were willing to go
further and include the two islands, which are important islands, as standing
at the entrance of this channel, such as Wales Island and Pearse Island are.
Now, I say, in that state of facts, and in those circumstances, and in the
state of the evidence at the present moment, you have not a particle of evidence
before you as to anything else being Portland Channel except the channel
that passes between Pearse Island and the mainland—not a particle of evidence.
It is not suggested that anybody ever knew anything else as Portland Channel
except the channel that passes between Pearse Island and the mainland, and
I say, in that state of facts, that the argument of the Attorney-General is
imanswered in this, and to give any other answer than that which you_ asked
me to give here would be a matter of speculation, without one particle or
scintiUa of evidence to support the view that this entrance of the larger
channel was ever known as Portland Channel to the negotiators who made this
Treaty.
NOAV, the third question to which I pass on will take me very little
time :—
" What course should the line take from the point of commencement to
the entrance of Portland Channel ? "
I should have thought it -unnecessary to comment upon that at all, were
it not for an observation of Mr. Watson's, because he propounded the most
extraordinary theory, and I think the most useless one that could be propounded for'solving this Treaty. Now, what did he say? He admitted you
have not to start at 54 degrees 40 minutes, because the pomt at which he started
was below that latitude, and he admitted that when y01^ Ç ^ ^ 1 ^ ^
that latitodTand you have to leave that latitude a t t h e end, but he said, for some
reason or another, you must get on to that latitude between the two points ; m
other words, you get on to it for the purpose of going off it, and he put
forward a very peculiar doctrine, that depended upon the word remontera.
" [1060]
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g e g ^ « remontera " made it necessary that you should sw*$p horses in %
^ d l e of the ocean. I think, if he will pardon me,, he is wrong m | |
J W * | t h e F r e i t c l l - I t d o e s n o t m e a n « to get up a ^ n on your horse," it
^ L
far to ask the Tribunal to hold that and I labour this point to the
extent to which I do for this purpose, that what is o4 degrees 40 minutes now
is different from what it was when these charts were before the negotiators.
I do not want to have any finding upon the face of the answers to this
question, and I say that 54 degrees 40 minutes is not a thing to be got on to
at all, because it would create probably as much confusion afterwards as does
the present Treaty which we are trying to solve here.
.
Now, note, Mr. Watson says wlutt are the words put m lor ? On p. 390
L y s L h ^ n e v e r ' g o t an answer tombai question, and he says he does not
"believe anv answer is possi 1,1c.
May I suggest a simple answer, which. 1 Ihiuk the Attorney-General has
already' given, that the reason they were put in was simply that this
was found that a small portion of the Prince of Wales Island was below that
latitude 54 degrees 40 minutes, or thought to be—the latitude that would
Wij bring you below Prince of Wales Island—and for that reason, and for
tl-jêt simple reason alone- Ô | degrees 10 minutes was put in. If you look at
the British Case Appendix, p . 76, I think it is as clear as anything can he
made in that letter of Count Nesselrode to Count Lieven, because he says
here :—
" The Emperor, however, having "been convinced that about the same
time the English Company of Hudson's Bay had formed settlements in the
53rd and 54th degree of north latitude, and that these settlements were not
even very far from the coasts, authorized us to give, at the very opening of the
negotiations, a proof of hi- conciliatory intentions by declaring to Sir
Charles Bagot that we would hold to the limits assigned to our American
possessions l.v the charter of the Emperer P a u l ; that therefore the line of
the 55th degree of noil h latitude would constitute the southern frontier of
His Imperia [M a jesty's possessions; that on the continent and towards the
east this frontier could n m along the motintains whi.di follow the windings
of the coast as far as Mount EUas, and that from this point up to the Arctic
Ocean we would fix the bormdaries of the respective possessions."
There von see the specific statement that all Russia was asking, and
Russia wanted, was that the 55th degree of north latitude should constitute
the southern boundary of His Imperial Majesty's possessions. And then it
gives the reason which my friend Mr. Watson referred to :—
" In order to avoid intersecting the Prince of Wales Island, which,
according to this arrangement, should belong to Russia, we proposed to carry
the southern frontier of our domains to the 54th degree 40 minutes of latitude, and to make it strike on the continent the Portland Canal, the mouth of
which on the ocean lies at the height of Prince of Wales Island and the head
inland between the 55th and 56th degree of latitude."
That is the sole reason given. Then Mr. Watson goes on and says that
Mr. Canning accepted the 54 degrees 40 minutes not in the sense we put it
at aU, but as a general line put to regulate the whole of this frontier, and
he says that he put it into the draft whicli was forwarded for the acceptance
of Russia ; but I think if Mr. Watson had looked at the letter Avhich sent that
draft, it exactly bears out the construction we put, because i Ï vou will look at
p. 85 of the British Case Appendix, you will find the 54 degrees 40 minute
is merely an element in the description of the southernmost part of Prince of
Wales Island ; in fact, he gives the go-by to it altogether, and what he says
is this. He does not even mention it as such. This is what he says :—
"After full consideration of the motives which are aUeged by the
Russian Government for adhering to their last propositions respecting the
line of demarcation to be drawn between British and Russian occupancy on
the North-West Coast of America, and of the comparative inconvenience of

fi
admitting some relaxation in the terms of your ExceUency's last instructions, or of^ having the question between the two Governments unsettled
for an indefinite time, His Majesty's Government have resolved to authorize
yOTrExcelle^y to consent to_ include the south points of Prince of Wales
Island with the Russian frontiers, and to take as the line of demarcation a
line drawn from the southernmost point of Prince of Wales Island from south
to north through Portland Channel, till it strikes the mainland in latitude
P degrees."
Now, you see, in accepting that he never mentions 54 degrees
40 minutes at all, but he takes it in the way in Avhich it was given ; I think it
was only given as a latitude so as to include the southernmost part of Prince
of Wales Island.
The P R E S I D E N T : What page ?
Sir EDWARD CARSON : Page 85, my Lord, Now, that being so, just
look for a moment at the way the matter is expresse 1 in the Treatv"—
I Commencing from the southernmost point of the island called Prince
of Wales Island, which point lies in the paraUel of 54 degrees 40 minutes."
The French is :—
"Lequel point se trouve sons le parallèle de 54 degrés 40 minutes."
That is, if it happens to be in that. But would they have put in such à
description as that if 54 degrees 40 minutes was to be the limit ? Why should
they have referred to the Prince of Wales Island at all ? They would have
simply said 54 degrees 40 minutes, and that would, by itself, have given
Prince of Wales Island. But they have a subsequent clause, which
gives Prince of Wales Island in its entirety to the Russians.
Therefore, I think on this point it is hardly necessary to dwell further.
It seems to me a perfectly clear one, and I think what Mr. Taylor said
yesterday was perfectly fair about this. I think he introduced 54 degrees
40 minutes for some reason I did not appreciate at the time, and I have not
had the opportunity yet of seeing the note of his speech. Still, he did so,
and I think he agrees with us in this, that when you find Portland Canal,
and you have there the description of Prince of Wales Island, you are to
draw your line from the southernmost point of Prince of Wales Island to
whatever you find to be the entrance to the Portland Canal—the Portland
Channel. I think he said so yesterdaw and I think in that he and I are
agreed, at aU events, though I did not understand Mr. Watson to argue it in
quite the same way. WeU, then, if that is so, we get to the end of the first
three points.
Now, the next question is, to what point on the 56th parallel is the line
to he drawn from the head of the Portland Channel, and what course should
it follow between these points ? Now, upon this point what we say is this,
and our case is, I think, a very simple one. We say that when you get to the
head of Portland -Channel'you must draw your line to the 56th paraUel
where it meets the ridge of mountains which you select as being mountains
which fulfil the conditions of the I l l r d Article of the Treaty, and I do not
believe if we were to "be at it for another montii you would find any other
practical method of solving the Treaty. It is said that you must take the.
line much further than the head of Portland Canal because it is admitted
that it does not go within-15 miles in a straight direction—within 15 miles of
the 56th degree of. latitude. I deny that there is anything in the Treaty to
compel you TO take it in that way. The 56th parallel is put m, but the
real description is the head of Portland Canal, âtod the way it is argued, orwas argued by Mr. Taylor, certainly deserves some criticism. Mr. Taylor
says -État the word " passe "' has a peculiar meaning. He saysthat " passe "
takes you on to the 56th degree.' •'M's&ys that the w^ord " passe " i s purpose*?-used, so as to get over the difficulty of following the water. But what is
the direction you get, even assuming that is so, whicli I do not admit for
a moment ? Here is what he says :—
4P2
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consequences and support them by the most ingenious reasonings, but however ingenious that reasoning may be I come back to the simple words of the
Treaty."
Yes ; but if you come back to the simple words of lli- Treaty, the Treaty
simply says '- along Portland Canal. "_ I t uses, no loubt, ' the phrase
matter
56th parallel. Why this is to take you m this easterly c
that I fail entirely to apprehend. Through what is it t go ? Then , is no
channel after that. Mr. Watson implies that there maj be a vaUey - l a m
not sure—I do not know whether there is or not, or win ther the negcitiators
thought there was. I believe some of the maps, as a m a t er of fact, re]iiresent
that there are two vaUeys which you may go through w th this new idea of
the word " passe " to the 56th degree.
Now, this is a matter of some importance on the si bsequent bra nch of
the case. You wiU notice there if you take u p the largest of Vancouver's
charts and proceed to draw this Une as Mr. Watson would have you draw it,
from the end of Portland Canal to the east along the 56th paraUel you must
go right through the mountains.
The PRESIDENT : We have that before us.
Sir EDWARD CARSON: And that is " l a p a s s e " right through the
mountains. Now let me show the Tribunal the importance of that on Mr.
Watson's argument, with which I shall have to deal later,- as regards the
mountains. He says the negotiators looked upon these as real defined
mountains. That was the whole burden of his argument.
I call in aid this
very argument of Mr. Watson's, that if his construction of this question as to
passing on to this 56th degree is right it is plain they looked upon these as
conventional mountains, upon which I shaU have a good deal to say when I
come to that part of the case.
• But why you are to go and break through what he caUs a definite,
defined range, which is to be read into this Treaty, as I shaU show you afterwards, why you are to break through that for the purpose of afterwards
bringing it back again and then going on is a matter I fail entirely to understand, but Mr. Watson further said that the negotiators themselves said you
were to go to the east when you got to the head of Portland Canal.
; Now, my Lord, I should like to examine that very extraordinary statement. Of course, if that were true, it would go a very long' way, and now
what does he rely on ? On p. 4QJL of his Argument h e quotes a passage
Avhich your Lordships wiU find in the British Case Appendix, p . 71 : —
" For these reasons the Russian Plenipotentiaries have proposed as the
limits on the coast of the continent, to the south, the Portland Channel,
whose head is about the 56th degree of north latitude, and to the east the
chain of mountains which follow, at a very small distance, the windings of
the coast."
That means the eastern frontier boundary for Russia, but Mr. Watson
dwelt eloquently upon the fact that that demonstrates that ' when you get to
the Portland Channel you are to go to the east, but that is not what the
passage is referring to at all. Here is what Mr. Watson says :—
"Allow me to call your attention to Faden's map, which Mr. Canning
said waà the most reliable map that was out."
You remember that map, upon which I shaU have something to say
presently*
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« There is the head of Portland Channel {indicating on map) You a 0 on
north until you come on to the 56th parallel and the chain of mountains.
Was it because {indicating on map), the Russians designated it as a chain of
mountains ? That is Map No. 10, Sir, in the British Case, and I do ask your
Lordship to follow me for a moment in reference t< "
I That is from the head of Portland Canal {i <idicc
'lap), yoi
up the 56th parallel, and then you take a chain of mountains. And ho
the Russians say that you take the chain of mount ins ? You take the chain
going to the east. You will notice, those are the exact words—and to the
east the chain of mountains which follows at
very short distance the
sinuosities of the coast."
The P R E S I D E N T : It is obvious that is not the meaning of the word
in that passage.
Sir EDWARD CARSON : Of course not.
The P R E S I D E N T : They are referring to the eastern boundary there.
Sir EDWARD CARSON : They are, my Lord.
Mi-. AYLESWORTH : It is in contrast to " au sud."
Sir EDWARD 3 A R S O N : Exactly, and I think I shaU have to take
many passages from Mr. Watson's argument to show that however plausible
it may seem when it is being deUvered with the great force and eloquence
which he displayed 1 efore us,- when you come to examine it you will find in
some places a faUacj
g it if you investigate the
ad undportions and the pas
teU you the great importance
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make it, but I have I
round ii ) to the present moment, but at all events it
was made in the Cas
In the -•count Mr. Middleton gives in his interview
with Mr. Canning, 1
that Mi-. Canning explained to him that the
Treaty said that fro the top of the Portland Canal they were to go east,
WeU, aU I can say is at if we are to act in that way in construing a Treaty,
that somebody goes ) somebody else and tells him what the Treaty did,
I and that somebody < e reports his view and his recollection of what took
I think it would be much better to have no Treaties
' place at that intervb
at aU. It is the e lence of the recoUection of another person as to a
long and compUcatec [Yeaty which he teUs us without going through the
words of the Treatv t aU, and you are asked upon that to construe the
Treaty. WeU, I sal yesterday I put in a plea for the Treaty itself, as I
do aU along in the cc se of his argument.
Mr. AYLESWORTH : Mr. Middleton's description of the line is that it
turns east when it reaches 56 degrees.
Sir EDWARD CARSON: WeU, there is another version that shows
again the danger of going away from the Treaty itself.
The PRESIDENT : Which is an impossibility.
Sir EDWARD CARSON : That, of course, is impossible, j And, now, m^
Lord, Mr. Watson made another very curious mistake in this matter. He
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criticized our l i n e ; and what was his criticishl Upon i t ?
criticism'

He made tliis

The PRESIDENT : As to its coming down south, you mean?
Sir KDWAUD CARSON: He said, " B u t look ut t heir line," a * M k e % s it
descends, and M'another page ( f 3 f g he says, 4 1 J * » y « a k f * ™ * * & State
ife Port&hd 'Canal." Me really toi it so often tfatt I tasai - « M £
explanation of how lie was ever misled into that, and t found it, ÏftHkitak- fe
this, that he had the map turned upside down.
The PRESIDENT : Yes, I think that confused liim at tln'e time,
map was east and west, instead of north and south.

the

Sir EDWABD CARSON : The map was running east and west that lie
put up there, and when he looked at our line h e thought it was the most
preposterous one he had ever seen, because it was nra-ning south; as a
matter of fact it is running north, of course, because it was below the 56th
degree of parallel.
Mi-. ÏX3DGHK : Your line when it leaves t h e point of ^ortlarid Ofeannel
thefce, ttiuA -WHftte yo% Mok it tfttgfct t o fcttat, strrély does not rim ¥toffft ; ft
S » West, -does it riot ?
SSar EDAYAltl) CA&SQN : No. it rttos north.
Mr. ROOT : A few degrees north of west, 10 minutes north, sorifetifeg
of that kind. It runs north about 5 miles in 57.
Sir EDWARD CAESON : That as what it does, but it certainly is
not an apt description to sav it goes south, "because certainty then it could
not conform with, the Treat v. which savs it is to go north—" au nord"—
ami re-ily the onlv answer vou can give to Ms question, liowever long one
may discuss ii, and I certainly do not want fo he longer than t c a n W p , the
onfy a'nswer vou can give is a'simflar kind of answer to that which ls^iven as
to the line "between Prince of Wales Island and Portland Channel, " Find your
mountains and then draw your line," anel, of course it is very Important for
M, Wa'tsqn, as his whole theory is based upon what I believe to be an
H
false view of this Treatv, or what I suggest to "be an utterly false view of this
Treaty, that you have a defined line 'fixed h y the negotiators. That is the
reason that Ue props up liis theory from time to time *bv giving this extravagant and, I think, unnecessary argument to the Tribunal, which is not
founded on a true apprehension of the passages to which he-hmiself reîè%.
Now, my Lord, 1 come to a matter which Tlmow M s gfrenriiè 8 p | $
deal of trouble in this Case, and that is as to the fifth, sixth and seventh
questions.
The PRESIDENT : Just wail a moment, Mr. Solicitor. Would you
mind my -putting before you No. 30 of -the American Atlas? Now, in tho
left hand sheet of that you will find the northern end of Portland Channel.
Sir EDWARD CAR^#N : W s .
The PRESIDENT : Now, we heed not discuss your argument, which I
thoroiu^hlj follow ; it is that -when you get to the end of the watei:jou go
aWay west a few degrees 'north Until vou strike the mountains. That is
your point ?

Sir EDWARD CARSON : Yes.
The P R E S I D E N T : What I want your help about is this : i
are not able to adopt that contention—I am nqt in the least 'e^
opinion of any kind, as you understand, but that we hay
56 degrees.
Sir EDWARD CARSON: Yes.
The P R E S I D E N T : Have you anything to say as to which valley we
should go up ? It is such a very smaU point that it is scarcely worth the
breath it takes to put it to you, but one must put it because I do not want
it to be said that I did not put it to you.
Sir EDWARD CABSON : -Exactly.
The P R E S I D E N T : The right-hand valley up which the dotted line is
drawn was the right-hand valley which goes a little more to the left, until you
reach 56 degrees, and if you would just take, Mr. Solicitor-General—I have
had it looked out for you—if you take the British survey and have it before
you at the moment, you will find the right channel, what I will caU the
easternmost channel, is -called Bear River. The westernmost one is called
Salmon River ?
Sir EDWARD CARSON : Yes.
The P R E S I D E N T : And it does look as though Salmon River does
seem to come in a little lower down, rather below the head. What I really
want to know is, whether you have any view as to whether, if we did not
adopt your argument to get to 56 degrees, you ought to go either up the one
valley or the other, or on to those mountains which are between the two. It
makes so little difference that I say it is scarcely wrorth while putting it, but
I did not like not to ask you.
Sir EDWARD' CARSON : You only put the difference to me between
the two channels ?
The P R E S I D E N T : Yes.
Sir EDWARD CARSON : Of course, there is a great difference between
them, and the whole Argument
•
The PRESIDENT : I am not talking about yours ; I am assuming we
could not adopt your view of going away west from the water. Have you any
view about going up one channel or the other ?
Sir EDWARD CARSON : I really have not except that I should like to
say this, that I protest against- going up either of them because I say in the
first place, I do not think either of these rivers is the Portland Channe . lliey
are rivers flowing into the Portland Channel, but I do not think that they are
the Portland Channel.
The PRESIDENT : You have answered what I wanted, Mr. SoUcitor.
Sir EDWARD CARSON : And before I deal with this fifth question, I
WiU follow %:' Watson in dealing with the three questions practicany
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together, because you cannot go over each of them separately, and I do ask the
serious consideration of the Tribimal to some observations that I will make
upon the questions themselves.
Now the fifth question, Mr. Watson said, meant this : I n other words
Question 5 which is submitted to you is virtuaUy, shall the eastern line
run around the heads of these bays and inlets ? Does it ran round the
heads of the bays and inlets," and I think your Lordship rather accepted that
that was the view of the question.
The PRESIDENT : Yes, that was a fair expression of what the question
means.
Sir EDWARD CARSON : I think, my Lord, what Mr. Watson said is
open to several meanings. If he means that the question is that, no
matter what the survey showed, and no matter what the topography of the
place might be, must it run round the head of every inlet in the whole lisière,
then I assent. I say the proper way to put it is, must it necessarily ran round
the heads of these inlets, and must these bays, ports, inlets, havens, and waters of
the ocean be necessarily divided, no matter what the topography of the place
shows from the British possessions ?
Now, my Lord, I submit that it is impossible to so hold if I am right in
my construction there, because look what would happen. You would have
to* hold that, no matter what you found when you, came to survey, if yon
found, for instance, taking Mr. Watson's own words and his own theory, if
you found a dominating continuous range running along the coast up to the
side of each or aU or any of these inlets you would in every case have to*say that
vou must so arrange your line that you go round the heads of the inlets. I
say that is an impossible construction. 1 say you cannot, considering the way in
which the Treaty itself is drawn, to which I shall have to refer afterwards, you
cannot come to any such conclusion, and therefore there is at the bottom of
this question really this question of construction. I think that is reaUy
this, that the negotiators may not, under any circumstances that might turn
out, leave a single inch of any inlet to the British Government ?
The PRESIDENT : I was not exclu»
Sir EDWARD CARSON : Perhaps i
The PRESIDENT : I quite assume that if tin
within the meaning of the Treaty wl i i< h guided y<
contention you might have to foUow that.

unions range
nlet, by your

Sir EDWARD CARSON: Your Lordship sees—I will have to advert
to it subsequently—we rather get. off the reaUties of the Case by always
confining our attention to the Lynn Canal, as if it was the only inlet in
the place, and the Lynn Canal is a very particular kind of inlet, rather
different in some respects from some of the other inlets along the shore,
but not that the answer to this question, if ii is given in the affirmative,
cuts us off from every inlet of every kind. If you take in all the various
bays that are there, it, of course, demolishes entirely every portion of Mr.
King's line if this is sustained, and the result must be that even if you got
your mountain range coming up to the very narrowest inlet and had it going
on again at the other side of the inlet, you must still in that case say, " No,
that won't do, we must give clear possession of the whole of these to Russia
under the Treaty." That is what it would come to, and you are not enabled
by the question—and this is what I wish particularly to call attention to—
you are not enabled by the question to distinguish an inlet which is formed
by promontories abutting out into the sea from inlets which indent the coast
by seeming to break it and go inward into the land - t h e r e is no distinction,
and your answer has to be for one and for all in relation to that matter.

And then mark the result. If
thi
and that you are to so necessarily deal with the inlets, mark the result
Thi
you must come to the conclusion that it was the meaning of top. nfiânt.mt^
that aU along this lisière, so far from the Umit being 10 marine
nly
in many places they were to have a lisière of 100 mUes or w ,
Is that the
meaning of the negotiations ? Is that possibly the meaning of the
tions in relation to this question ? Of course, I wiU come to that in
moments, but I only want to point out the result that would foUow that it
was necessarily intended they should have in some places over 100 miles of
lisière, because, in some places—take, for instance, Lynn Canal—you would
get your 35 miles behind it of the lisière ; you would get the Lynn Canal
itself 80 miles long, and in that case you would have 115 miles of lisière, and
you have only to look at the map in which the American Une is drawn to see,
when you take these inlets as being necessarily included in the possession
which is to be given to Russia under this Treaty, the large expanse of lisière
which they claim and which you would give to them, and say was necessarily
meant to be given to them by the negotiators if you adopt this line.
There is one other matter to which I should like to call attention. The
wording of that question says nothing, of course, about how you are to draw
the Une ; but if that question were answered in the affirmative, would it be
open to argue that as regards these inlets, whilst you divide them from the
British possessions, you can divide them by drawing lines round the
sinuosities—would it be open, if you give an answer to that question, or how
is that to be settled afterwards ? Because it occurs to me and I suggest it to
the Tribunal, so that each member of the Tribuual may have it present to his
* mind when he is coming to a conclusion upon this question, that the net
result of that would be to draw a line straight across at the top of the inlets ;
and if that question is answered in the affirmative, it certainly will be contended that the result is that the inlets are themselves matters which give .the
indication to the breadth of the lisière.
The P R E S I D E N T : I do not really think that is so, Mr. Solicitor ; but I
think there are two boundaries contemplated by this question : the one in
question, I mean the crest of the mountains ; the other, a line not more than
10 marine leagues parallel to the sinuosities of the coast. I think that that
question—I quite agree with you that the answer in the affirmative would
mean that the boundary would run round the heads of the inlets. I do not
think it follows that it would not follow the sinuosities of the coast, whether
it was the mountains or whether it was the other line.
Sir EDWARD CARSON : My Lord, the previous part of the question
merely recites the Treaty.
The P R E S I D E N T : It is because it recites the Treaty that I think you
must read those words "continuous branch or strip of coast not exceeding
10 marine leagues " with reference to the previous words.
Sir EDWARD CARSON : Yes ; weU it may be so. I am only pointing
out the importance of bearing in mind what is the result of giving a n
affirmative answer to it, and if an affirmative answer is given, I know
perfectly weU we will be met with this : You yourselves say that it was
impossible to draw a line according to the sinuosities of these inlets
which it (in practice) is having regard to the 10-marine-league Umit, and
how it wiU have to be drawn I doubt if we wiU be any more forward towards
&e conclusion of this matter between Canada and the United States if it is to
be dealt with in this way. However, that is not probably for us now, that is
for diplomats, but I only wish to point out the very great importance of the
consideration of the question itself, even before you come to the question how you
are to solve it. I wish your Lordship would look in connection with this at the
contour map, which shows Holkham Bay, Endicott Arm, and Tracey A n n it is the second map in the British set—because I think it is better to nave
the map before you when you are considering what would be toe effect ot
[1060]
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atwiU
your answer to the question. N
nal. t
I am trying
trying to bring home to the 1
is between 3 and 4 miles, you see, looking at it—perhaps

ry weU the points
at Holcombe Bay
ot so much.

The PRESIDENT : Yes.
dominating range running
Sir EDWARD CARSON : If
miing u p to the entrance to
along the coast all through the
ng then across the continent,
Holkham, joining again upc the oth
that that dominating range
•ily
are you to say that it was
back from your dominating
should be discarded, and that you must,
: ask how on earth is it to be
range and include those various arms i ^
>w
you to draw the line
done ? I say the thing is an impossibiUty. How are y<
around Endicott Arm and Tracey Arm on the other side
si ? I say it is an
line is
is tto be drawn straight
impossibility, unless the question means that the! Une
guard
the
across. This is what I particularly want to guard tb Tribunal against,
treaty whatever
may be the
because that plainly is not the meaning of the Treaty
w
meaning of the question.
on which,
Now, my Lord, I come to the next question
which I think, is full of
even graver difficulties :—
" If the foregoing question should b e answered in th
If you answer the other question in the affirmative this does not arise.
•"and in the event of the sumr
places more than 10 marine leagu
lisière which was to belong to I
coast of the ocean, strictly so-caU
(2) was it the intention and meani
mainland coast is indented by c
waters of Russia,, the width of the

line pe

to be in
:1th of the
mainland
hereto ; or
where the
territorial

I pause there for a moment to explain m y view :—
" And in the event of the summit of such mountains pro
places more than 10 marine leagues from the coast."

to be in

From what coast ? That is the first question that arises. I cannot say,
and I put this as a matter for the serious consideration of the Tribunal.
I cannot say how this coast is to be decided where there is no power in the
Tribunal to define what is coast.
Now I go on :—
"Should the width of the lisière, which was to belong to Russia, be
measured (1) from the mainland coast of the ocean, strictly so-caRed."
Now, I think there must be some misapprehension about this : That first
question seems to be an additional one to No. 2, and not an alternative one,
because I think that deals with the case where you are not affected by any
inlets or indentations. I pause there to ask what is the "ocean strictly
so called " ? We heard an elaborate argument yesterday from Mr. Taylor that
there could be no ocean here at all, because we are dealing with seas. With
that I wiU deal in a. moment, but what is the mainland coast of the ocean,
strictly so-called ? Which of our contentions does that support ? I do not
know ; I fail to see. The Attorney-General asked Mr. Dickinson to send in a
map marking what he says was " the mainland coast of the ocean." Just look at
it, if you have it there ; it goes round every indentation there. On the other
hand, we have marked a map with what we say is " the mainland coast of the
•ocean," which is entirely different ; and, on the other hand, Mr. Taylor rather
disagrees with us both, and says we are aU wrong, and says there is no ocean
at aU ; that is inland seas. Well, supposing you answer that in the affirmative,
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or supposing you answer that in the negative, what is the result ? Unless it
means that the very Treaty under which we are deaUng has itself fixed it in
some way or the other what is the meaning of " mainland coast of the ocean "?
But may I point out t h i s : that there is not in this Treaty the power
that is given in the Hague Treaty ; it was purposely left out. It has not
given any power to you to decide even your jurisdiction in relation to
the matter. There is a clause in the Hague proposals to that effect, but it is
not here. I am not raising this as any quibble or technicality or anything of
that kind, but I want to know, and I [ want each member of the Tribunal to
consider what will be the effect of his answer, yes or no, to that question
upon the contention between the Parties, and when you go on there to the
next branch, which I submit deals with the case of there being indentations,
we come to this and say :—
I Was it the intention and meaning of the said Convention, that where
the mainland coast is indented by deep inlets, forming part of the territorial
waters of Russia, the width of the lisière was to be measured from the line
of the general direction of the mainland coast ? "
Now we come to the same difficulty : what is " t h e general direction of
the mainland c o a s t " ? Supposing you say it was to be from " the general
direction of the mainland coast," which I understand to be more or less the
contention here, was the coast that ran up there at the side of the Lynn Canal
the general mainland coast ? Is the Lynn Canal included because it is simply
a sinuosity of the coast itself and not an indentation ? That is the view which
Mr. Watson put forward, and he said : | You have no difficulty. Take the
coast ; there it is ; you go round it ; there is no difficulty about it." WeU,
if you answer that, which is the only thing I can ask you to do, in our favour
in this question, " from the line of the general direction of the mainland
coast," if you give me the answer in my favour, will that include the Lynn
Canal, will that be holding that Lynn Canal is not mainland coast ? I think
the misfortune of the thing is, there is no power in the Tribunal to say one
way or the other, and if you are to say we are to have the mainland coast, I
do not see we are very much more forward in the matter, because they may
afterwards say that is not the physical construction of the Lynn Canal at aU,
and that it is simply a continuation of the coast, a promontory, and nothing
more. It enables you to draw no distinction, as I said before, between that
and other inlets.
• Or (6) from the line separating the waters of the ocean from the
territorial waters of Russia."
What is that ? Where do the territorial waters commence so far as it
has any effect upon this Case and where does the ocean end ? That is,
S ocean " in connection with this matter. Mr. Taylor argued yesterday that
there was no ocean in these inland seas, that they are all territorial waters,
as I understand it. He said you have no more right to treat the waters
along Stephens passage and thereabout as " ocean " than you have the right
so to treat the Lynn Canal. He said they were aU territorial waters, but if
that is so, what is the land separating the water of the ocean from the
territorial waters of Russia ?
Mr. AYLESWORTH : Can you help us at all, Mr. Solicitor, on that last
paragraph, paragraph. Q>) ? That is the one that has occasioned me the most
trouble. Is there any explanation of the meaning of that line other than a.
Hne outside oi aU the islands and from which the 3-mile limit would be

Sir EDWARD CARSON : Well, that, of course, was not even m
contention between the Parties, and why that should be put in I do not know.
I do not know, but I would submit that the meaning of that was that the
Treaty itself treated as ocean the waters inside those islands. I will explain
the reason why I think that would be so in a few moments, and I think that
{b) there is to be' taken to be the case where you draw a line across the
entrance to an inlet, joining the headlands, and you treat the water outside as.
[1060]
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ocean and the water inside as territorial water. I cannot conceive for a
moment that the negotiators of this Convention under which we are acting
thought that we were in any wise contending for any of the waters outside
-these islands.
And now, as regards (c), " o r is it to be drawn from the heads of the
aforesaid inlets ? "
Now, mark there again. If you answer yes to that, what are the inlets ?
Are you to give one answer to that, and are you to say that the inlets, that
are plainly marked as indentations in the general line of the continent, to use
a neutral term, are you to say that they are all exactly in the same position ?
The misfortune of that is, that if you give an answer at all, it comes to
exactly what I said before as regards the fifth question ; it comes to the same
thing ; you have to put it in relation to every inlet, and I cannot see, taking
this, how it can help arising in relation to every inlet, or certainly in relation
to every inlet that is of
ot any
any length,
lengtn, because
oecause where
wnere are
a you to look for mountains ?
You do not expect to get mountains in the midd of the inlet, or in portion
of the water. That would be absurd, and, therefoi , you are asked, assuming
that the mountains are so far away, that you ha 3 to apply the 10-league
rule—are you to measure only from the head ol the inlet ? If the theory
-upon the other side is right, aU the land which i touched by salt water is
coast. That is the mainstay of their Argument. . you answer this question
in the affirmative, that you are only to measure fro L the heads of the aforesaid inlets, what becomes of the line of coast roui 1 these inlets ? WiU that
be a judicial decision that they are to be disc :ded? I fail entirely to
see how the answer to that question can be satisfac Drily given by a mere yes
or no.
The PRESIDENT : I think, Mr. Solicitor, that what has happened here
is that which has not unfrequently happened in other International Treaties
of the kind. They have put in all the questions that anybody suggested, and
they have practically put the fifth question in over again at the end, and the
last part of this (c) is very like the fifth question over again, but including the
possibility of mountains.
Sir EDWARD CARSON :
it goes a great deal further.
I caUed attention, which I th
the sides of the inlets into cons

With deference and respect, my Lord, I think
think (c) certainly includes the idea, to which
nk might be included in Question 5, taking
deration.

The PRESIDENT : WeU, possibly.
Sir EDWARD CARSON : I really am very anxious upon this point that
you should know exactly where you are in giving answers, because it does
seem to me that unless one goes very, very closely into the matter, the answering of one of these questions may lead very much further ; an answer yes or no
may lead one very much further than is intended upon the construction of
the Treaty. For myself I suggest to the Tribunal that the question (c) means
the American line as. far as I can see.
The PRESIDENT : Possibly.
Sir EDWARD CARSON : Certainly as far as I can see the American
Une, and certainly I think that is a line which it wiU be impossible to hold in
the present Case.
May I make one observation here as to what I think in considering these
questions the Tribunal ought to have before their minds ? AU I can say is I
hope they wiU be able to give a clearer view about it than I have done, though
I have given many hours' consideration to it. May I make an observation at
this stage about this question of " ocean" and "coast," because it 1
extremely material just here ? Mr. Taylor argued yesterday that there was no
political coast on the mainland, and he argued, if I understood his argument,
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that all the waters there belonged to and were territorial waters of Ri
and that you could only look for the poUtical coast outside.
Now, my Lord, there is a fact overlooked in treating of the subie
.that way, and it is this : whatever may be the truth of tin
what you have to consider is what was the legal status of R
owned the islands only, and the mainland was not Rus
Ld did no'
belong to Russia. That seems to me to be the whole fell
Argument upon the other side. Of course once the Treaty is conclu
have the Russians in possession both of the coast and of the lisière of the
coast and of the islands, and they have the waters upon both sides,
cannot, with great deference to the argument of Mr. Taylor, you cannot
treat it as-though that was what the negotiators had in view at the time when
Russia was not in possession of the mainland. What you reaUy have to
consider is the effect of this Treaty, and the meaning of this Treaty, having
regard to the fact that it was being negotiated by the Russians, standing as it
were upon those islands, having in their possession aU those islands, and
opposite to them, an unoccupied mainland, or the mainland if you Uke
belonging to an unknown person or claimed between a number of persons.
Am I to be told that under these circumstances there was no political coast
on the mainland ? Am I to be told there was no ocean there ? It seems to
me the moment you get yourselves back to what they were really negotiating
about, and put yourselves in the real position of the negotiators, and do not
take merely the position that the Russians have entered into both sides, both
the islands and the mainland, I think you get an entirely different view
of the situation. It is from that point of view you have to consider
the Treaty.
Mr. LODGE : Mr. Solicitor, did not Russia claim from the beginning to
be the owner of all the coast, mainland and islands and everything ?
Sir EDWARD CARSON : I admit she claimed to be.
Mr. LODGE : Well, all through, was it not stated that the Emperor of
Russia was laying aside his claim of strict right and that for the purpose of
promoting friendliness he would agree to the line of the Convention ?
Sir EDWARD CARSON : Both sides laid aside strict rights. The mainland was claimed by Russia, it was claimed by England, it was claimed by
America above aU and more strongly than anybody else ;. and they said, " Let
iis lay aside this question, and hang it up, and let us deal with it on that basis
as a matter of mutual convenience." The basis of the Treaty was not Russia's,
ownership ; that is my point. Of course, Mr. Watson devoted a considerable
amount of time to this question because he was leading up to this very point,
he was leading u p to the conclusion on this very point, and it is the point
that Mr. Taylor mainly relies upon, and I shaU have to devote considerable
time, now that point has been raised, to showing how the matter stood asregarded that particular matter.
From my point of view it would be
sufficient to show that the mainland was iu dispute, because unless the
Treaty was concluded upon the basis that Russia was the owner of it, the
question of these being the territorial waters of Russia cannot aid or assist us
in this matter at aU and cannot aid Russia in the .matter at all.
Mr. ROOT : Was the mainland any more in dispute than the islands
west of Chatham Strait ?
Sir EDWARD CARSON : Oh, yes ; the islands were conceded to Russia
at a very early stage because Russia had an estabUshment down at Sitka as
far as the 5.6th or 57th degree ollatitude.
Mr. LODGE : Which was east of Chatham Strait ?
Sir EDWARD CARSON: Which was east of Chatham Strait.
all the islands were conceded to belong to Russia.
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]y[r. LODGE : Why, surely not Prince of Wales Island, about which
there was a specific agreement ?
Sir EDWARD CARSON : With the exception of a small portion at the
bottom that they had to relax from the 55 to bring in, because it was a part
of that, and they had Sitka, which was in the latitude I have mentioned.
That is a matter I shall have to go into in greater detail, b u t what I want to
press here, when I am merely considering the question here, is that that is a
vital point to consider, if I am right in relation to your answering these
questions, and it gets rid of the whole of the idea that you cannot treat the
mainland coast there exactly as if the islands were out of the question,
because if the Treaty was not made upon the basis that that mainland coast was
conceded to be the property of Russia, then I say you had a political coast.
1 say you had the ocean there in the ordinary sense quoad that coast, and, of
course, the bearing of that, when you come to consider in the Treaty how
far you are to form your coast and what answers you are to give to these
questions, is absolutely vital in this Case, because you have to detennine what
was meant by " ocean " in the Treaty, the ocean being a matter that fixes, as
I shaU submit to the Tribunal, the question of coast.
Mr. LODGE : Is your contention, Mr. SoUcitor, that Russia had no
undisputed ownership of the mainland—nothing but a claim?
Sir EDWARD CARSON : Nothing below Prince WiUiam's Sound.
Mr.-AYLESWORTH : Nothing below the 60th paraUel.
Sir EDWARD CARSON : I think I wiU prove that, and I think I wiU
prove it in the most satisfactory way by the statements of Americans at the
time—the statements of the Americans themselves.
My Lord, passing from the construction of Question 6—I wish I were
past it altogether—passing from the construction of Question 6 to Question 7,
I should like to say a word upon that. Now the seventh question is :-—
" What, if any exist, are the mountains referred to as situated paraUel to
the coast, which mountains, when within 10 marine leagues from the coast,
are declared to form the eastern boundary ? "
Now, that question is not so simple as it might appear at first sight
Under that question you must find the mountains all the way, whether they
are within 10 leagues or not ; you must have the mountains because it is not
left for you to determine what is " coast," or whether they are near the
coast or far away from the coast.
The PRESIDENT : WeU, but incidentaUy we shaU have to consider
" c o a s t " in answering that question ; it is just the same point over again.
What is coast ? We shall have to consider it, and make u p our own minds
about what it is.
Sir EDWARD CARSON : Yes, you wiU have to make u p your own
minds one way or the other ; but that does not bind in the least either of the
countries
The PRESIDENT : WeU, I am not so sure.
Sir EDWARD CARSON : Who are parties to this.
The PRESIDENT : All I mean is, that in considering the seventh
question we shaU have to make u p our minds, and, if necessary, to make
clear what we mean.
Sir EDWARD CARSON : All you wiU do is to report what are. the
mountains.
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Sir EDWARD CARSON : Ve:
/ery well, you will report what are the
mountains ; but before the two countries agree whether they are 10 marine
leagues from the coast or not, they must have the mountains the whole way
This does not merely say that you are to find the mountains which are within
10 marine leagues. It says exactly the contrary. It says : " What, if any
exist, are the mountains referred to as situated parallel 'to the coast, which
mountains, when within 10 marine leagues from the coast, are declared to
form the eastern boundary ? " It means the mountains all along.
The P R E S I D E N T : Well, it may be all along, but supposing—I only
put it for example—supposing we said we can find mountains between the
Lynn Canal and Snettisham Harbour, and we have not sufficient knowledge
as to the coast below, that has got to be found out. There is no reason why
we should not say it.
Sir EDWARD CARSON : Well, you may say it, my Lord.
think it wiU be very satisfactory.

I do not

The P R E S I D E N T : And to that extent both countries will be bound.
Of course I am assuming that the whole Tribunal come to the conclusion,
or a majority of them.
Sir EDWARD CARSON : I cannot admit that, with great deference.
The P R E S I D E N T : The Treaty says so.
Sir EDWARD CARSON : I cannot admit that, nor do I admit it. My
contention is that you must find the mountains the whole way, and unfortunately it is not left to you to find the mountains which are within 10 marine
leagues of the coast. It is unfortunately not left to you, nor is it left to you
to find what is " coast," and I must assume—I have nothing to say to
diplomacy, and I care nothing.about it.
The P R E S I D E N T : But, Mr. SoUcitor, supposing that south of Taku
Inlet was a plain, and there were no mountains.
Sir EDWARD CARSON : Yes.
The P R E S I D E N T : If between Taku Inlet on your line crossing the
Lynn Canal, or the American Une to Mount St. Elias, there were mountains,
why should not we say so ?
Sir EDWARD CARSON : I do not know why you should not.
The PRESIDENT : I mean, why does not the question permit us to
say so ?
Sir EDWARD CARSON : Because the question says, " if any exist, what
are the mountains referred to ? "
The PRESIDENT : Well
Sir EDWARD CARSON : You may say that none exist.
The PRESIDENT : We may say they exist half of the way or a quarter
of the way, and indicate it.
Sir EDWARD CARSON : You may ; aU I say is, it does not determine
the question. It is suggested to me, my Lord, that we are at cross purposes.
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I do not know whether I have made myself cjear, or whether I have understood your Lordship, I am sure, but what I am trying to press upon y o u r
Lordship is that what we have to do is to try and find the mountains for the
purpose of applying Article III of the Treaty.
The P R E S I D E N T : Certainly.
Sir EDWARD CARSON : Certainly.
The PRESIDENT : And I really was not differing from you, I was only
wanting to say that, as I understood, your proposition seemed to me to put
too narrow a construction upon the seventh question. Exactly the same
point occurred when Mr. Watson was arguing. Mr. Watson said, if you
cannot find a range the whole way, mountains are gone, and I ventured to
point out to him that that seemed to be going much too far.
Sir EDWARD CARSON : With great respect, I do not think that
Mr. Watson quite meant that. What he meant was, that you must find a
range within the 10 marine leagues the whole way. W h a t the question says
is, that you are to find the mountains the whole way, if they exist, whether
within 10 marine leagues or not.
The P R E S I D E N T : It does not matter, for this purpose, if they are
outside 10 marine leagues.
Sir EDWARD CARSON : Now, if you find that no mountains exist,
there is no question at aU as to what is to happen.
The P R E S I D E N T : Certainly.
Sir EDWARD CARSON : We must bear the consequences.
simply praise diplomacy for leaving these questions open.

We must

Mr. ROOT : What is to happen, then, would depend upon the answers
to the fifth and sixth questions, or to the fifth or sixth question.
Sir EDWARD CARSON : No, with -great respect. I have not made
myself clear—with great respect not. Our contention is—and it is hardly
worth pursuing, because it is not open to the Tribunal—our contention is
that if the mountains fail there is no Treaty—the Treaty does not operate.
If the American contention is right, the Treaty does operate—but that is
not left for the Tribunal to decide. That is the point that I wish to make
upon this question.
The PRESIDENT : That is the point the Attorney-General made, too.
Sir EDWARD CARSON : You see, the importance of this contention I
am making now is that the Americans, in the United States' Case (p. 106),
say that the answer they ask you to give to this question is that there are no
mountains within 10 marine leagues. That is not an answer to the question ;
that is not the question put, therefore it is no answer to it ; and I submit that
the whole of _ this shows that this Treaty—and I am entitled to use it in this
way—that this Treaty was based upon the hypothesis that these mountains
did exist ; otherwise you must have been asked as to what was to happen if
there were not any—what was the proper construction of the Treaty. And
may I, in the view I put of this question, call your attention to the curious
condition of the American line there, because they do not profess that they
have ever surveyed the country between their line and the ocean at aU.
Whether this chain exists nobody knows, and the reason of it is that because
in 1892, when the survey was made, which is the survey which we have
in evidence, and which contemplated this subsequent hearing after it, nobody
ever thought of going back there to survey the mountains ; and it certainly,
to put it in the most forcible way that I can—it certainly would be a curious
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thing that you should find m favour of a Une which, for all we know runs
direct through nothing to mountains, and at the same time say there are no
mountains, which is reaUy what it may come to so far as the American line is
concerned.
Now I come to consider these Questions 5 and 6 dealing with Mr
Watson's argument upon them, and I think I am entitled to assume thai
I r , Watson's argument presented everything that the United States relies
upon as regards the antecedent negotiations. He did not profess, except in
one observation, to go any further than the date of thé Treaty ; he did
mention one matter afterwards to which I wiU come subsequently, and I am
going to attempt to show you that nothing that he has said Can in the least
degree take you away from the Treaty, and the Treaty only, in the determination of this matter.
Now, just to take what I consider to be the general line of his Argument.
What he says is_ this : First, he attempts to prove that before the Treaty
Russia had admitted exclusive sovereignty, at least down to 55 degrees,
of the North-West Coast. That is his first point, and that point is now, as
I have said before, become of extreme importance in this Case, having
regard to Mr. Taylor's argument. Secondly, he says that the negotiations
show that England actually offered terms which necessarily included all the
interior waters. Of course, if he is right in that, he has gone a very' long
way, and I shall have to examine his statements in relation to that. He said
over and over again in the course of his argument, | Are not these the Very
waters we are contending about here ? " whereas my contention is that, so far
from that being the case, these inland waters were never mentioned at all,
were left an indefinite factor in the Case to be brought out as regards
this line according as the survey turned out one way or the other. And
finaUy, he says that the negotiations show the intention of a barrier such as
negatives the line crossing the water. Upon this point I think that is a fair
result of the argument that Mr. Watson used.
Now, I take first his theory that Russia had the admitted exclusive
sovereignty on the mainland down to 55 degrees. He uses it in this way.
He said if Russia had that coast along there, she necessarily had these inlets.
Why should she give them up when she was getting* that piece of the coast ?
And, of course, if the premises were right, the conclusion would be, I wiU not
say irresistible, but would bring you a long way. Therefore, upon that point,
as weU as the one which Mr. Taylor made, it is extremely important to
examine this claim which is now put forward as regards Russia.
Now, I take it in two ways. I say it is not true in fact, which of course is
cmite sufficient if I satisfy the Tribunal. I say, secondly, apart from its not
being true in fact, that the negotiations proceeded between the various
Powers concerned upon the basis that it was to be considered as disputed
territory ; and that carries me just as far as the other, so far as Mr. Watson's
argument is concerned.
Now, Mr. Watson says that Russia—I should like to read this passage
because it is rather an impressive one, and I wiU commence towards the
bottom of p. 346 :—
j Let me call your attention as briefly as I may to what the situation was
as to the respective claims of Great Britain and of Russia to the NorthWestern Coast, and see if I cannot satisfy the Tribunal that at one time when
the discussions were going on the American claim to this North-Western
coast down to the 55th degree of latitude was practicaUy admitted by England,
and was overwhelmingly proven in her favour, except _ as to the extent and
width of the territory. inland to which she was entitled to go, and that
England never put in a claim except in the most formal way, which was
practicaUy afterwards retracted to any portion of the North-Western Coast
down to the 55th degree of latitude ; because if that is so, if there was practicaUy an admission of Russia's ownership of this North-Western Coast down
to the 55th degree of latitude—the Tribunal will notice we are discussing
to-day only the boundaries down on the mainland to the 56th degree—and ri
it is true that Russia then was admitted to be the Sovereign of the whole
North-Western coast down to the 55th degree, and she yielded a part ot it to
start her line on the mainland at the 56th degree.. I apprehend that the
Proof must be overwhelming that will induce the Tribunal to believe that she
4
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did—that she not only gave up her claim to the 100 miles at se^—a^d
not only gave up. her claim to the four degrees of additional latitude—but the
proof would have to be positively overwhelming to induce any person to
believe that Russia gave up the heads of the bays and inlets where, her trade
and her fishing and her hunting was done, and: agree to a line which, would
cut them in two, giving to England the heads of the bays and inlets, and
only to herself just the mouth,and then cutting into her hunting ground the
exclusive right which had been given to the Russian-American Company.
" N o w , let me see if I can briefly refer to the proof which sustains, I think,
this proposition : first, that Russia was the owner, the admitted and exclusive
owner, of this North-Western Coast down to at least this 55th paraUel.
Russia claimed that her titles—and this was re-asserted in the letters of
M. de Poletica and Count Nesselrode—she claimed that her title was. perfect
in three different ways: first, that she had discovered North-Western
America ; next, that after the discovery she had claimed in a public formal
way, of wtoich all nations of the earth have noticed, and in which they aU
acquiesced ; and, thirdly, that she had foUowed that u p with such an occupation of the North-Western Coast as was consistent with the purposes for which
it was useful.
Now, it is certainly true that as early as 1741—and the
Russians claimed as early as 1648, and possibly in 1728—that Russia discovered this North-Western Coast ; but, coming down, to 1741, Captain
Behring and Captain Cherikoff certainly, in July, 1741, discovered this
North-Western Coast, Cherikoff on the 15th July, 1741, in latitude 55 degrees
21 minutes north, and you notice how close he was down to the first Russian
claim ; and Behring on the 16th July, 1741, at Mount St. Elias."
not onry

Now, every single statement made there I traverse—and I look upon
this as veiy vital to my case ; because I see fully the force—and there is never
any use in blinking one's eyes to the force of an argument that is made against
one, and it is not the way to meet it. I see fuUy the force—I see fully what
Mr. Watson is driving at, and therefore I must proceed to see what foundation
there is for the fact that the Treaty was based upon this assumption, that there
was an undenied sovereignty in Russia of this portion of the coast. Now, the
first thing he takes is the discovery in 1741. I venture to think that I shall be
able to show that that assertion—I say groundless assertion—was exploded both
by Great Britain and by the United States in the course of the negotiations. I
turn first to the United States' Case Appendix at p. 48, which is the letter
written by Mr. Adams to Mr. Middleton. I am taking now the confutation of
this very bold and daring proposition by the United States themselves. This
letter from Mr. Adams to Mr. Middleton was the letter written immediately
after the Ukase of 1821 had been pubUshed and notified to the various
Governments. Now what does he say at p. 48 ?
" From the tenour of the Ukase, the pretensions of the Imperial Government extend to an exclusive territorial jurisdiction from the 45th degree of
north latitude on the Asiatic coast to the latitude of 51 degrees north on
the Western Coast of the American continent."
The latitude of 51 degrees north on the Western Coast of the American
continent.
" A ^ d t l i e y assume the right of interdicting the navigation and the fishery
M £ ^ e r ^tions^to the extent of 100 miles from the whole of that coast.
\ I h e United States can admit no part of these claims. Their right of
navigation and of fishing is perfect, and has been in constant exercise from
the earliest times after the peace of 1783, throughout the whole extent of the
bouthern Ocean, subject only to the ordinary exceptions and exclusions of
the territorial jurisdictions, which, so far as Russian rights are concerned "—
Now, I call Senator Lodge's attention to this, as he put the question
to me—
*
" a r e confined to certain islands north of the 55th decree of latitude, and
have no existence on the continent of America."
Then he goes on to the passage I was reading,
and I merely read from
&
the end of that passage :—

5S7
i From the article in t h e ' " North American Review " it will be seen that
H e i g h t s of discovery, of occupancy, and of uncontested possession, alleged
•f^lft.--'Poletica, are all without foundation in fact."
And I now ask the Tribunal to notice that those being alleged by the
United States to be without foundation in fact—discovery, occupation, and
uncontested possession are exactly the three words that the United States'
Counsel now use as going to show that that was the conceded position of
Russia at the time that this Treaty was made,.
The P R E S I D E N T : Your argument is, I suppose, that they got the lisière
by concession from Great Britain at this time ?
Sir EDWARD CARSON : Certainly.
The P R E S I D E N T : And not by previous occupancy?
Sir EDWARD CARSON : And not by previous occupancy at all ; they
got it by concession. America was not concerned in the lisière ; America at
a very early stage iu the negotiations withdrew her claims to far below the
lisière; and they were not concerned with the lisière. With them it was
merely a question of conceding certain rights-Hdiey never defined the
lisière, in fact ; it is sufficient to put it in that way.
Mr. LODGE : Do you contend that the mainland coast then belonged to
Creat Britain, or that it simply belonged to no one ?
Sir EDWARD CARSON : No, I do not, I think we had a better claim
to it than Russia ; because you will see as I go along that Vancouver took
possession of it in the name of England a long time previously ; and I think
if it came to be fought out upon the question of title—I think England had
a better claim than Russia had.
Mr. LODGE : But they were both claimants.
Sir EDWARD CARSON : They both claimed ; yes, they both Claimed ;
so did Spain ; and so did the United States ; but what I want to disprove is
Mr. Watson's argument that Russia had an undisputed sovereignty.
Mr. TURNER : Now, what would be the effectif the Treaty of 1825 if
each nation had conceded the right to that other nation to that particular part
which the Treaty gave to them ?
Sir EDWARD CARSON : That is my point.
Mr. TURNER : If that Treaty did—if that was the effect of the T r e a t y then the lisière was Russia's even before the conclusion of the Treaty.
Sir EDWARD CARSON : Why ?
Mr. TURNER : I asked you if the effect of the Treaty was not that each
nation conceded that that portion of the territory which the Treaty gave to
them was their own by reason of previous acts.
Sir EDWARD CARSON : No, by reason of the Treaty ; by contract.
Mr. TURNER : Do you hold that Treaty as parceRing out a piece of
territory that was not owned by-any nation on earth?
[1060]
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. Sir EDWARD CARSON : I should have thought t h a t if there was anything that was clear in the negotiations here, and anything that was perfectly
easy to understand from the earUest time of reading them, it was that the
effect of the Treaty was to parcel out portions of that lisière to the various
nations who were making claims to the whole.
Mr. T U R N E R : To draw a line between the rights of t h e respective
Parties.
Sir EDWARD CARSON : No, a great deal more than that. Not merely
a line between the respective rights of the Parties ; b u t to draw aline between
the territories, which is the important point. But to say that that Treaty or
to suggest that that Treaty recognized any previous title in any of them is, I
venture to say, with very great respect, absurd. It was based upon the fact
that they were to apply themselv#s to mutual convenience ; I can show you
that over and over again in the negotiations ; but because they agreed to that,
it is certainly a curious way of arguing backwards that because you agree
that a man is to be possessed from a certain date of something, therefore you
are estopped from saying that before he got it from you h e had no title. I
venture to think that it is an unheard way of arguing. Now this letter
goes on :•—
I In M. Poletica's letter of the 28th February, 1822, to me, he says that
its first charter in 1799 h e gave it the exclusive possession oi the North-West
Coast of America, which belonged to Russia, from the 55th degree of north
latitude to Behring Strait.
" I n his letter of the 2nd April, 1822, he says that the charter to the
Russian-American Company, in 1799, was merely conceding to them a part
of the sovereignty, or rather, certain exclusive privileges of commerce.
" This is the most correct view of the subject. The Emperor Paul
granted to the Russian-American Company certain exclusive privileges of
commerce—exclusive with reference to other Russian subjects; but Russia
had never before asserted a right of sovereignty over any part of the North
American continent, and in 1799 the people of the United States had been
at least for twelve years in the constant and uninterrupted enjoyment of a
profitable trade with the natives of that very coast, of which the Ukase of the
Emperor Paul could not deprive them.
" I t was in this same year, 1799, that the Russian settlement at Sitka
was first made, and it was destroyed in 1802 by the natives of the country.
There were, it seems, at the time of its destruction three American seamen
who perished with the rest, and a new settlement at the same place was made
in 1804."
Now, then it goes on about certain matters in reference to trading within
these points, and then he says on p. 50 :—
" I t is necessary now to say that this impression was erroneous, that
the traffic of the citizens of the United States with the natives of the NorthWest Coast was neither clandestine nor unlavrful nor irregular, that it had
been enjoyed many years before the Russian-American Company existed, and
that it interfered with no lawful right or claim of Russia."
Now mark this :—
" This trade has been shared also by the English, French, and Portuguese.
In the prosecution of it the English settlement at Nootka Sound was made,
which occasioned the differences between Great Britain and Spain in 1789
and 1790, ten years before the Russian - American Company was first
chartered.
I It was in the prosecution of this trade that the American settlement at
toe mouth of the Columbia River was made in 1811, which was taken by the
British during the late war, and formally restored to them on the 6th October,
1S18. By the t r e a t y of the 22nd February, 1819, with Spain the United
States acquired aU the rights of Spain north of latitude 42 degrees ; and by
the I l l r d Article.of the Convention between the United States and Great
Britain, of the 20th October, 1818, it was agreed that any country that might
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he claimed by either party on the North-West Coast of America westward of
-the Stony Mountains, should, together with its harbours bays and creeks
and the navigation of all rivers within the same, be free' and open, forthe
term of ten years from that date, to the vessels, citizens, a
bjects of
two Powers, without prejudice to the claims of either Pa
Now, there is the Case of the U
that, with that letter, Mr. John Quinci
Envoy at'St. Petersburgh, the inclosure
caU attention to the words—" For othf
Papers, Foreign Relations, Volume 5,
was drawn to that, we have printec
Appendix ; and I must now caU your
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lams sends to Mr. Middietoi
ch is set out at p. 51 ; but
dosures, see the American
36-438." And, as oui- at*
m in our British Countei

Now, at p. 4 of the British Counter-Case Appendix—
m from the United States' Papers on Foreign Relatioi 3—at p . -t :"Extract from the letter of Count Fernan Nunez to Mr. Mo
retary of the Foreign Department of France, Paris, Jr
. You wiU note that Mr. Watson fixed the Russian ownership of this
country at 1741 in the passage that I have read. Now, what is said
here ?
' " I have the honour to address you with this, a faithful extract of aU the
transactions which have hitherto passed between my Court and that of
London on the subject of the detention of two English vessels, which were
seized in the Bay of St. Lawrence, or Nootka, situated in the 15th degree to
the north of California, and which were afterwards taken to the port of San
Bias.
1 • You wiU observe by this relation—
P L That, by the Treaties, demarcations, takings of possession, and the
most decided acts of sovereignty, exercised by the Spaniards in these stations,
from the reign of Charles TL, and authorized by that monarch in 1692, the
original vouchers for which shaU be brought forward in the course of negotiation,
all the coast to the north of the western America, on the side of the South Sea, as.far
beyond what is called Prince William's Sound
•'"
That I directed attention to before ; it is very much more north—
" ' Which is in the 61st degree, is acknowledged to belong exclusively to
Spain.' "
Now, I ask you to notice this particularly :—
I That the Court of Russia having been informed of this extent of our
boundary, assured the King, my master, without the least delay, of the purity
of its intentions in this respect, and added, ' That it was extremely sorry that
the repeated orders issued to prevent the subjects of Russia from viokting,
in the smaUest degree, the territory belonging to another Power, should have
Veen disobeyed.' "
That is the territory which
Now, here is the American
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nonstrated- - t h a t , at that time, the claim of
/ ' B y these pap srs i
f the North-West Coast extended beyond
fcparn to exclusive posse
"
Prince WiUiam's So u n d i n latitu de 61 degnjes

Lsln"

That is, over th e w h Die of t lds lisière—

"That the Court of Russia had be
Spanish boundary : had disclaimed any:
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a dded expressions of its sorrow that its repeated orders to prevent the subject
, of Russia from violatinè the territory belonging to another Power had be-%
disobeyed.
.
, .
, |
" S o far was Russia, in 1790, from asserting any claim whatsoever %
territory on the continent on North America."

Then at p . 7, just one paragraph towards the end :—
" T h e s e observations t h u s ' s u p p o r t e d by reference to
documents are made with a view to the foUowing conclusion :

indisputable

" T h a t the United States can in nowise admit the right of Russia'toexclusive territorial possession on any part of the continent of North America
south of the 60th degree of north latitude."
Now, may I compare that statement with Mr. Watson's bold assertion :—
" The Ukase of 1799 of the Emperor Paul asserted that Russia, by the
right of discovery in past times, and also by recent and subsequent possessions, was the sovereign owner of this entire North-Western Coast down
to the 55th degree of latitude, and it is true that neither Mr. Canning—
neither Mr. George Canning nor Mr. Stratford Canning nor Sir Charles
Bagot have denied it. It "is true that that this claim of sovereignty, of
this claim of Russia in this Ukase to grant the exclusive right of trading
and the hunting and the fishing along this coast, was never denied by'England
or by any other nation."
The only way in which you can give the least force to that statement is
that it did not consider the United States—in the document that I havereferred to—was a nation making a serious objection.
Mr. AYLESWORTH : I do not want to anticipate you at aU,.
Mr. Solicitor, but it just occurs to me at that point to ask if • you have
referred to the volume mentioned in M. de Poletica's letter to Count Nesselrode, in which he says that on the 2nd October, 1823, ChevaUer Bagot, as
he calls him, had referred him to this very circumstance, and had pointed
out to him that that was an abandonment of Russia's claims.
Sir EDWARD CARSON : I was coming to that in â short time.
dealing first

I was*

Mr. AYLESWORTH : I was only asking if you had referred to the
volume which is there mentioned—the Annual Register for 1790—or if one
was accessible.
Sir EDWARD CARSON: Those are the extracts out of that volume ;
those are the extracts taken out of that very volume.
You will seeat p. 3, at the top, " E x t r a c t s from the memorial of the Court of Spain,
delivered June 13th, 1790." It is the very correspondence referred to in
the course of that statement. Now, all this information that I have been
reading in dispute of Russia's title was sent on by Mr. Middleton to Count
Nesselrode ; so that it was not merely a statement made by the United
States, but it was sent on so as to ground their contention; and if
you look at p. 59 of the American Appendix—my friend Mr. Watson referred
e e
\°r S ^ J i?
? P a s s a ê e s t ] i e other day—you will see the conclusion thatMr. Middleton draws, and which he puts before the Russian Government.
The P R E S I D E N T : This is the truth, which is not to be concealed and
which they will not mmd ?
Sir EDWARD CARSON : This is " t h e truth."

591
The P R E S I D E N T : That is the motto at the head.
Sir EDWARD CARSON : « Great men never' fear the truth and wish
nothing to be concealed from them.
The P R E S I D E N T : Yes.
Sir EDWARD CARSON : Now- here is what he says :—
" I t is proved by the pieces produced in this discussion that the
claims of Spam extended to the other side of Prince William Sound, situated
in the 61st degree of north latitude."
So that I said, I think, if we had to fight it on title, we would be in a
better position than would Russia. However, I do not read the rest of that'
paragraph. The next one :—
I From what precedes, it will be readily perceived what was the relative
position of the three Powers in their claims upon the North-West Coast of
America in the year 1790. Russia confined herself on the other side of the
•60th degree of north latitude, whilst Spain and England had conventionally
fixed their respective rights in all the parts of the North-West Coast situated
from the last establishments of Spain to the south of Cape Mendocino to the
•60th degree inclusive."
Now, just let me say this—that that is very much the position that England
was taking up as regards the Hudson's Bay Company to the coast west of the
Rocky Mountains ; because there, you will remember, the licence which was
produced merely gave them power to trade to the exclusion of other English
subjects in that part. And you wiU see, if you look at the Faden map, upon
which Mr. Watson so much reUed—though I notice he did not rely so much
upon this particular matter in connection with it—if you look at the Faden
map you wiU see that they put English pretensions upon that map—which
was before these negotiations, and which was before the negotiators—they put
the English pretensions as reaching to this degree of parallel—aud showed by
the colouring upon the face of the map that at all events up to the Lynn
Canal it was then marked as English territory, and that the Russian or other
territory was coloured differently beyond that.
However, I will have to say something about it, because really the
cartoon which. is produced here as an enlargement of Faden's map, I
will show you, is not an enlargement at aU when I come to deal with the
matter.
Then he says :—
M From these facts, incontestibly proved by historical documents, an
irresistible conclusion follows, which agrees with the declaration of Russia
in 1790 ; and it ought to appear definite that she had no right to claim,,
either under the title of discovery or of possession, on the continent of the
east or south of Behring's Strait about the 60th degree of north latitude."
-vhich he draws. Then at p . 62, the second
nclu
That is the
paragraph :—
! The Russians have an establishment upon the island of Sitka, in
latitude 57 degrees 50 minutes. This fort, built in 1709? was j destroyed
three years after b y the natives of the country, and re-established in 1804 by
Mr. Lisianski, who called it New Archangel.
Russia cannot, however, avail
herself of the circumstances of that possession to form a foundation for
rights upon the continent, the usage of nations never having established that
the occupation of an island could give rights upon the neighbouring
continent. The principle is, rather, that the islands ought to be considered
as dependent upon the continent, than the inverse of the proposition.
Now, I say here, upon the true facts, Mr. Taylor's argument inverses that
proposition, because he tries to make out that the possession of the islands
settles the whole question of the political coast, and the relation oi tiie
islands to the continent. Then he says :—
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" It appears, then, that the position of Russia relative to her rights upon
the North-West Coast of America had not at all changed since 1790.
Up to 1790 she had no claim, and it has not changed since then—
" We have already seen in the summary of the dispute between England
and Spain what was the decision of Russia upon the first point. It cannot
be for us to repeat it.
" A s to what regards the real occupation, one may be convinced, on
having recourse to the charts officially published by the Russian Government,
that the only establishment on this side of the 60th degree is that which is
found on the island of Sitka, situated under 57 degrees 30 inimités of latitude,
and consequently more than 6 degrees from the southern limit fixed by the
" The conclusion which must necessarily result from these facts does not
appear to establish that the territory in question had been legitimately
incorporated with the Russian Empire."
Now, taking on the United States' proceedings in the negotiation, if you look '
at the United States' Case Appendix, p . 71, you wiU see that the only way in
which this difficulty was got over—it is an account of the various conferences
given by Mr. Middleton to Mr. Adams :—
" Count Nesselrode received
Saturday, the 9th February, at
business of the North-West Coast
would be best for us to waive
right and. upon the actual state
settle the difference which had
" basis which, might be found most

me by appointment, at his own house, on
8 o'clock in the evening. He opened the
negotiation by declaring that he believed it
all discussion upon abstract principles of
of facts, and that we must endeavour to
arisen between our Governments ' on the
comfortable to our mutual interests.'1 "

And I claim—and I could show the same as regards the EngUsh negotiations—I claim that so far from there being what Mr. Watson caUed the admitted
sovereignty—that that point was as hotly contested as it could be, both by the
Americans—and I think with-good grounds—and by the EngUsh also with
good grounds ; and it is quite sufficient for my purpose to show that that was
not the basis of the Treaty, and I do not see that the Tribunal wiU be caUed
upon to decide whether America or England or Russia were right in.their
various contentions—and I am perfectly sure some members of the Tribunal
at aU events do not wish to decide these American controversies more than is
actuaUy necessary.
The PRESIDENT : There is one passage—it is only exactly what you
said with regard to admission—one passage which you did not read of that
I Foreign Relations " in the Appendix, as late as 1824, where they refer to
1816 :—
" T h a t the United States in no wise admit the right of Russia to
exclusive territorial possessions."
Sir EDWARD CARSON : Yes, my Lord, I did read that.
The PRESIDENT : Oh, did you read it ?
much later,

I beg your pardon.

That is

Sir EDWARD CARSON : Yes. I did not caU attention to the date, but
I read the passage. Now, looking again at the United States' Case Appendix,
at p. 82, at the top :—
" B y a Convention with Spain of the 20th February, 1819, the United
States acquired aU the rights, claims, and pretensions of that Power to all
the North-West Coast lying north of the 42nd parallel of latitude. The
claims of Spam^appear to have rested on prior discovery as far as the 59th
degree north. So far, then, as prior discovery can constitute a foundation of
right, the North-West Coast as far as the 59th degree north belongs to the
United States by the transfer of the rights of Spain "
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And the reason I read that is that it is in this :—
I With regard to territorial claim, separate'from any system of exclusion,
they are willing to agree to the boundary line within which the Emperor
Paul had granted exclusive privileges to the Russian Company, that is to say
J
latitude 55 degrees."
'
But it is quite plain that in the particular letter in which they are doing
that, they are doing it as a matter of mutual convenience, and mutual concession, and at the same time ascertain that they have a better title themselves
upon the mainland.
Now, the next point Mr. Watsou made was that there was a formal claim
down to 55 degrees, and that England admitted i t ; and the way he tries to
work that out is this—he refers to the Ukase of 1799, and he says that no
nation ever disputed the rights under that Ukase. Well, I am not going to
refer again to the passage I have already read, in which the United States '
gave the true construction of that Ukase, and I think I am entitled to say this :
That the very fact of the Ukase of 1821 being published at all shows that the
Ukase of 1799 was not being acquiesced in, and had not been acquiesced in
by any of the nations concerned, and the Ukase of 1821 was the first assertion of sovereignty by Russia in relation to this mainland coast, and the
moment it was issued—almost within a few days—Russia was pounced down
upon by the United States and by England, both asserting that Russia had
no title, and that they had a superior title. Then Mr. Watson goes on to say
that Great Britain never went near the North-West Coast before 1821, and
never traded there. That is pp. 341-2. He says :—
I And I am now free to admit that Great Britain was not involved in
these acts of piracy. Great Britain, so far as we know, never went near that
North-Western Coast prior to 1821."
Now, I would Uke to know what he says to the British Case, p. 12—
which is a statement that has never been challenged—a quotation from
Bancroft. And I set it u p against him p. 12, the quotation from Bancroft :—
" A t every point eastward of Kadiak, where he had endeavoured to open
trade, he had found himself forestalled by English and American ships,
which had raised the prices of skins almost beyond his limited means."
And Mr. Watson in the face of that says that prior to 1821 England had
never gone there with a single ship, and had never taken a single pelt out of
the place. WeU, that is the history ; I set that history, which is not confuted
by any other statement, historical or otherwise—I set that over against
Mr. Watson's very bold assertion in the attempt to prove the foundation of
his Case here. And I am reminded that a number of the expeditions iu detail
that the British made are set out in those same papers that we have printed
in the Appendix to our Counter-Case, on the first page, but I am .not going
through them now.
Then he says that we never made a claim. He says :—
I I now turn to show, both affirmatively and negatively, that England
never set Up a claim to any part of this Alaskan Coast, and never m any way
aUeged that she was the owner of it, until after this trouble arose, and then she
did so in the most formal way, and she did not assert that claim with any force
or for any length of time."
On the point I have just left Mr. Simon reminds me that I had forgotten
a passage in Vancouver, vol. iii, p . 498—British not trading on this coast
before 1821—you wiU find this :—
" I n the year 1792, the fur trade, between the North-West Coast of
rica and China, gave employment to upwards of twenty sail of .ships and
Americ
Then you-will see a list of them' giveni' The first four g W tBs .com-.
zanders, the country to •which they belonged—London; the nt
r
4 I
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« Ship ' Jenny Baker,'' Bristol." Then it gives some from Bengal, some from
America some from New York, some from Portugal, and some from France ;
n d i f t h ' a t i g n o t s u f f i c iently exhaustive proof that there was a general trade
apart from any Russian interference, it is difficult to see how you are to prove
it But upon this point, in which he asserts t h a t E n g l a n d . n e v e r s e t . u p . |
claim to any part of the Alaskan coast, and never m a n y w a y alleged that she
was'the owner of'it until after the trouble arose, let me read from p. 285 what
Vancouver says in regard to it, Volume I I I :
I In the event of the two parties meeting and consequently a finishing
stroke being put to the examination of the shores of Norfh-WesiT America, !
within the limits of my commission, Mr. Whidbey had m y directions to take
possession of the said continent, from New Georgia north-westward to Cape
Spencer, as also of all the adjacent islands we had discovered within those
limits, in the name of "and for His Britannic.Majesty, his heirs., and successors/'
This, 'on the parties stopping to dine, was.carried into execution, the colours
were displayed, the boats' crews drawn up under arms, and possession taken
under the discharge of three vollies of musketry, with all the other formalities
usual on such occasions, and a double allowance of grog was served to the
respective crews for the purpose of drinking His Majesty's health."
Then if you turn to the Faden
have been compiled from Vancouver
is marked upon the map iu the cole
colouring from Cape Spencer—at
Lynn Canal.

Lap, which is stated on the face of it to
mongst other sources, vou will see that it
s, the portion—at p . 11 you will see the
,st from the head of what is now called

The PRESIDENT : Both 10 and 11."
Sir EDWARD CARSON : 10 and 11, yes ; but in both the colouring is..
the same reaUy. Now, is not it in the face of that, and in the face of the map
itself,.which was the map which Mr. Watson was relying upon, which he had
up there before you (but had not coloured in this way, I am bound to say,
because he had it for another purpose—for showing out some of the
mountains blacker than the other ones)—-is not it, on the face of that map, an
extraordinary statement to make, that there never was a claim on the
part ' of England to any part of this coast, when that is the portion taken
possession of ? And what is more, there could be no mistake, because the
inscription which I mentioned before is upon the map :—
by the British North-West
latitude 48 to 57 north."

Company,

extending from

Mr. ROOT : That map, Mr. Solicitor, seems to dispute Russia's title to
the islands equally with the mainland. |
Sir EDWARD CARSON : Yes, it did at that time.
The PRESIDENT : It did at that time, undoubtedly.
Sir EDWARD CARSON : It did at that time.
The PRESIDENT : There are passages which say that the Russians had
never been on any island except where Sitka is.
h /Sir EDWARD CARSON: King George's Island. 7
The PRESIDENT : And that Great Britain had discovered some of the
others. I h e name " Prince of Wales " is mentioned among them ; but it does
not very much matter.
*:p?fr£\ .•
. . . .
.::• 8|f^-'-•
^ . S i r ^ P W A R , ! ) CARSON:.-But, of course,, the real centre of Russian
M ^ V l § ë ^ D W t e w s , ; w a S . - a p a m à i g ' t h G Aleutian: "Islands';"thati.where tokî^al centre of their activity was, and not down——
""'" ' '-"

ao

The P R E S I D E N T : Upon this point it is sufficient for Jyour lpurpose
to
l
show claims by Great Britain.
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I ¥ E ^ w R + D C A R S 0 N : T h a t i s s u f f i « e n t ; I am disputing& allegations
s
made by Mr. Watson.
I Now, he says, only a-formal claim was made, and withdrawn First I
must call your attention, as Mr. Watson did, to the Duke of Wellington's
letter, i j which he used this phrase, at p. 24 of the British Case
Appendix :—
I This is the sense in which I propose to act at Vienna upon this part of
the instructions, and it is desirable that I should be informed whether we
have any claim to territory on the North-West Coast of America, and what
are the opinions and reasonings of the civilians upon the question of dominion
on the sea,"
Mr. Watson formed an opinion upon that, that because the Duke of
WeUington asked for information, it_ showed that we had no title ; but he
did not refer to the Memorandum which was inclosed. On that request for
information lie* got a Memorandum, which is at p. 30, and in which this is
stated :—
• ."Now, we can prove that the EngUsh North-West Company and the
Hudson's Bay Company have for many years established forts and other
trading stations in a country caUed New Caledonia, situated to the west of a
range of mountains caUed Rocky Mountains, and extending along t h e shores
of the Pacific Ocean from latitude 49 degrees to latitude 60 degrees.
" This Company Ukewise possess factories and other establishments on
Mackenzie River."
. T h e PRESIDENT.: It is rather pleasant to me, Mr. Solicitor, to hear
Mr. Watson say that we never claimed anything ; because in aU the previous
eases I have been in we have always been attacked for claiming too much.
I thought we had mended our ways.
' Sir EDWARD CARSON :
ow, my Lord'. I could even find passages
in the United States' Case at
present moment iu which some of their
iasant compliments to us as individuals,
witnesses, while they pay
asping. But at all events,
rather think our tendency t i nation is to be to
there it is. It is quite plai
I Thus in opposition to the claim founded or disc very, the priority of
which, however, we conceive we might fairly c isput. we have the indis, which all the best
putable claim of occupancy and use for a serf
writers on the laws ef nations admit is the best founded claim to a territory
of this description.
"Objecting as we do to this claim of exclusive sovereignty on the part
of Russia, I might save myself the trouble of discussing the particular mode
of its exercise as set forth in this Ukase, but Ave objectto the mode in which
the sovereignty -is . proposed to' be exercised under this Ukase'.not less than
we do the claim of it."
And on p. 32 you wiU see that exactly the same thing happened as
happened with the Americans ; because you will find that in the confidential
Memorandum on p. 32.;—/ ,,.'.., <.-,;.-..-,'.. r . • .• ^ - /
ViV^W;f''>. '
"However .that m a y be "-^-that-is on the same discussions ".about the
title—" however that may be and whatever force these circumstances may
lend to Russia's title, His Imperial Majesty will not deviate-in the /slightest
degree, at this juncture, from his accustomed political system."
That is after arguing that they had some ground for their title. Then
he says :—
..; .-. j.
"His most cherished wish wiU always be to prevent all contention, and
to strengthen more and more the friendly relations and the perfect under" J which he congratulates himself on maintaining with Great Britain.
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In consequence, the Emperor has directed his Cabinet to state to the
f WeUington (without permitting this declaration to prejudice, his
jjiuce or Wellington
^wiiiiuut
v^.^ *\ ^~~^~~-—
-- r-~j——.
T
i
-i i • , jjcj.j.nxttija
, i.
+1.n+ 1»Q î c -ronfler
t.ri o û + f l ^^ o
Tk__
S —i-^^1
rights in any degree should it not be accepted) that he is ready to settle, by
means of friendly negotiations and upon the basis of mutual agreement, the
degrees of latitude and longitude which the two Powers shall regard as the
outside limits of their possessions, and of their settlements on the NorthWest Coast.of America."
Mr. AYLESWORTH : Mr. PeUy said in his letter of the 25th. September,
1822, that u p to 1821 the whole trade from the 49th parallel to the 60th
had been carried on by the British North-West Company.
Sir EDWARD CARSON : Yes. I t reaUy took me somewhat by surprise
when I heard this argument. I thought it was a matter we might have left
out of the. case. I know the Attorney-General, after considering toe thing,
thought that negotiations made it perfectly clear, and he need not go into that
part of the case. But your Lordship sees the great importance—how it is
attempted to be worked against us, both with regard to the two points of
ocean and coast, and upon the point that Russia never could be conceived to
have ceded these inlets which were her undisputed property, at the time of
these negotiations.
Now I ask the Tribunal to say that the real state of facts at that time
was that Sitka was the only settlement, and that that was not on the mainland
at all, but on the islands ; that there was no claim admitted to the mainland ;
that no claim could be substantiated to the mainland ; and that really the
interests of Russia were very much further north than anything that was
being claimed in this lisière ; and therefore we wiU be entitled, I think, to
approach the consideration of the argument upon the Treaty—which is what
I am coming on to—with this, that u p to the date of the Treaty, the mainland
was not the possession of Russia ; and we must consider what are the rights
of the Parties internationally if it is conceded that the islands were Russia's,
that the mainland was not Russia's, and what effect that has upon the waters
that intervene between the two.
' Mr. TURNER :- What effect do you give to the language of the Treaty
itself—where i n the preamble i t says that i t is desirable to settle the
limits between the possessions of the respective Parties upon the NorthWest Coast?
Sir EDWARD CARSON : Yes.
Mr. TURNER : I n Article I I I it says that the line of demarcation between
the possessions of the High Contracting Parties upon the coast of the continent,
and so forth, shall be drawn
Sir EDWARD CARSON : Yes.
Mr. T U R N E R :
possessions there ?

I s not that an admission that each of them have

Sir EDWARD CARSON : No.
Mr. TURNER : An express provision in the Treaty ?
Sir EDWARD CARSON : I t is an arrangement by Treaty.
read you these words, which probably you have not observed :—

But may I

" By means of an Agreement which may settle upon the basis of reciprocal
convenience.
Mr. T U R N E R : Whether on the basis of strict right or reciprocal
convenience it is an admission by each Party that the other, Party had
TincoûM,™^ there.
.
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Sir EDWARD CARSON : Yc~ , they would have them after the T r e a t y nothing else, t h a t is the Treaty. The Treaty effects that, I think. But to
argue that because its possessions are settled by a Treaty that that is
admission that those possessions existed in that condition before
The P R E S I D E N T : It probably i s - I think the Senator puts it rightly—
an admission that each Party had some possessions. It is no admission that
this particular coast was the possession of Russia for this purpose.
Sir EDWARD CARSON : I think what it means is that there were
claims made along here we wish to settle.
The P R E S I D E N T : Claims made by both, and a wish to settle them.
Sir EDWARD CARSON : But the title of .each to the absolute ownership and occupancy of each portion of this lisière' is settled by the Treaty, and
by the Treaty alone. That is all the extent to which I apply them. I do not
know whether it would be convenient for your Lordship to adjourn. I am
coming to an entirely different point.
The P R E S I D E N T : Certainly ; we will adjourn now.

[Adjourned for a short time.]

On resuming—
Sir EDWARD CARSON : I come now to Mr. Watson's next contention,
in which he professed to show that, during the negotiations, England offered
aU the waters, including the inlets and the heads of the inlets, and he draws
this conclusion, which, I think, is not an unreasonable conclusion to draw if
his premises were right ; he says at p . 376 :—
M Now, is it possible, is it within the range of any human probabiUty,
that Russia, standing on this portion, and refusing to make this Treaty, for:
that reason turned round to make a Treaty in which she gave the heads of all
these inlets to Great Britain ? "
And I have no doubt that that would be a perfectly true observation if
he could show, in the course of the negotiations, that any of the passages
say that these inlets and the heads of the inlets were alt to be included in what
was being given by the Treaty to Russia. Now, my general criticism asregards the passages' he cited, which I will take—there are only three of
them, but my general criticism as regards them is this, that it leaves the
waters aU through the negotiations exactly where they are in the Treaty, and,
if that is so, I think I am right in saying "that you never get out of one difficulty by getting into another one, and you wiU have exactly the same difficulty in treating of these negotiations and in construing them as you have in
construing the Treaty. Therefore, I shall ask the Tribunal, after I have
examined these various passages, upon which Mr. Watson relies, to say
which is the result that I am coming to—that you have to go to the Treaty
itself.
• Now, the first passage that he relies upon wiU be found in the British.
Case Appendix, p. 57. Now, here is the passage ; it is at the top ot p. &(,
and it is m the letter from M. de Poletica to Count Nesselrode :—
"Matters of secondary importance, but which I cannot pass over in.
silence, were incidentally mentioned during the discussion. _ 3d by
ChevaUer Bagot, after informing, me of the plan of demarcate
ween
his Government, agreed unhesitatingly that when the younda- free
our respective possessions were once established, we would be j
ations "
to introduce into the territory allotted to us such administrative
as our own wisdom might suggest; that is to say, that we shaU have. .toil.

nit foreia-n navigation* in our waters, or to* reserve .them
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Your Lordshii) will recoUect that at that time the lisière had not been
proposed at aU, and this is in relation to the first offer. But the whole
relevancy of that quotation are the words " our waters," and you cannot solve
the question by saying that t h e r e i n the course of the. negotiations, what
Chevalier Bagot meant to say was, that all the waters of the inlets are
included in that. Of course, if you assume that, and then read out the
passage with sufficient emphasis, you make a very considerable argument.
But "if you take it, and simply try to construe the words, as I said before,' you
are exactly where you were in the Treaty.
Mr. A Y L E S W O R T H :
French is " dans nos parage

' Our waters," Mr. Solicitor, in the original

Sir EDWARD CARSON : " Dans nos parages "—I had not noticed that.
I noticed that in connection with the subsequent one, about which I
interrupted Mr. Watson, and as that is mentioned, " p a r a g e s " i n the plural
means " tracts," and it is used really throughout these "negotiations' several
times. It means the area that they were disputing about ; it means generaUy
the area that they were disputing I about, which included waters and land.
And if you look at p. 87 of the British Case Appendix you wiU see an
instance of that. You will see, looking at Article I I I of the Draft there, that
it is translated :—
I That the navigation and commerce of those rivers of the continent
which cross this line of coast shall be open to British subjects, as weU as
to those inhabiting or visiting the interior of this continent, as* to those
coming, from the Pacific-Ocean, who shall touch at-these latitudes."
That is the translation, but the words a r e " Qu'à ceux qui aborderont ces parages du

s l'Océan Pacifique."

Now the second passage is on p. 71 of the British Case Appendix.
this:—

It is

" In order to remove this inconvenience and to confirm in favour of
Russia the -absolute sovereignty over these waters and over' all the islands and
the, coast where there are actually to,be.found Russian establishmentej. Great
Britain would propose to'take as-a line of demarcation between the tertitbriesof the two Powers a line, running, from west to east through, the midîdKoï the
channel which divides the Prince-of Wales Island and flieh Man|shof the
Duke of York from all fife islands tomo'to the north of the s a i ' d ^ s l a n l f ^ l t t f
strikes the mainland."
iSiow, I think that even,reading that, even taking the.word "waters":
there,
ces parages " cannot possibly there refer to the inland waters at all,
but he has. to show that it does specifically refer to them and to no other, and
to ail of t h e m If you read the previous section you will see that the waters,
they were talking of were entirely different : — ^ ^
--4$^'
. " " I n accepting the * terms -of tire proposai' made by SÏT Charles Bâgbt;' ft
his first conference with the Russian Plenipotentiaries, there "would be.(as it
appears); only one inconvenience to Russia, that which' might arise from the
right which-the United States would.perhaps claim, in virtue of their Cfo '
ventionwith Great Britain of the year 18-18, of free navigation through the
waters between the Island - of King George and the mainland, thereby
interfering in some way with the trade of His Imperial Majesty's subjects in
these waters.
•
J ..
•
I say. that there is nothing on earth in that passage to suggest that these
inlets, or the whole of these inlets, or parts of these inlets w e r ? to b e l o n g ^
•tuUSSia.'.'.":!

_r ;4uw iii-.ii >•'-"; E»
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Now, the third passage which h<
3. It is really only another version

the same

al.

It

thence to.Mount Elk
of long ude, a n d . t o propose
' *ip of coas
'hot only
ppc
bUshment whicii sue possesei
the islands, I
. fhe possession .of all the isla
and. ill,- w a t e r e d
bund between this estabUslm
i and the mainland
Well, if that refers to anything specificaUy, it
waters at aU, but to the waters which will be found
islands i
the mainland. Then the last paragraph, to which I efer as bei
him, is at p. 86. He points out that Mr. Canning, i . his desps
the draft Convention, says : —
" Your ExceUenc*

•ill-"

•larbour of New Archs
iient, the use of aU wh
right of territory gran •d 1

careful to make
>e extend to the
.1 less of the r r
the nature of a c
issia, and thereto

Mr. Watson, in his argument, says that that
Here is the passage :—

st be alike
ns all the i iland *

§ There was Mr. Canning's assertion that in he draff itself of 1
there should be the recognition of Great Britain's :
and creeks, &c, on the continent. That is, all the
There is no such thing. It means that whatever inland wa
Russians got they refused to give a perpetual right, and, of course, g
a lisière in the way in which we say it was granted. Anybody has only to
look at our line, whicli we say was in accordance with the Treaty, to s ;ee that
there are inland waters there, to which not only the Treaty but thes 3 words
perfectly well apply And the only reason I go into it is that Mr. Watson
says he undertook to prove from the negotiations that the negotiators had
specially in mind this question of these inland waters, and by these passages,
he says, the inland waters were conceded as belonging to Russia. I pass
from that second point, then, which he made, and I say that there was
nothing done in the course of the negotiations to show that the negotiators
had in mind the giving of these inland waters'at all.
Now, then, I come to his third argument, in which he supports his theory
that you must aUow these inland waters to Russia upon what he was pleased
to caU the barrier theory ; that is, he says that the barrier involves going round
the inlets. Now, I do not mind very much—it is purely a matter of words—
whether you call this line a barrier or not. The question is whether you are able
to find out anything in the negotiations or in the requirements from this
harrier which support his theory, which is that the barrier must bo something
otlvth*
ch do
elude
says that toe oa
rst Tpla
ïollif
M Muds, 's Bay Compan;
mm and the establisl: mts of Rus •; wvu, l will
that that was one of the objects—I do not think n w
I wiU quote the passages in relation to the reason wfo the lis
—but accepting that as a true statement of the fact
dbëë-his.barrier any more than ours bring about that (
"In-the first place, you will notice that in the barrh
you cannot prevent-the Hudson's Bay Company and tl
Riœsfàh. Company coming side by side, because the
arose, shortly after the United States had obtained posse
•Russia, or one of the very first disputes, was betw
Company and the Russians in regard to the estabHshi
* b y s i ; d e onthejiSlikineA-.ùTlia^wae^ête tu$
i l f e r f t o J Ë the.^obiect. -of
wïe-çsjfore, w h a t . i s -the -.usé -,-oflaying - that: j ^ '
Lust *• - have -been - granted,
PïevreltîhsacdfisSfti, that -therefore .the -inlet
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because the lisière for which Mr. Watson himself contends brought the
Hudson's Bay Company and Russian Company side by side. You could not
prevent it. The moment you state that the lisière might run across rivers,
and that these rivers might be occupied by the Hudson's Bay Company, it g
really only a question of drawing a distinction betAveen two establishments
set up side by side on a river, and two establishments set up side by side on *
an inlet, and therefore, so far as he draws any conclusion from his barrier
theory, I say that it is entirely unsound in that respect.
Then I take the other point. Was the barrier to prevent the Hudson's
Bay Company approaching the ocean? Plainly not, because one of the
stipulations which England insisted upon, and which was never in dispute
with Russia at all, was that they were ever to be free to navigate the rivers
for the purpose of approaching the ocean.
Mr. TURNER : But not for the purposes of trade.
Sir EDWARD CARSON : No, but for the purpose of approaching the
ocean, I am saying. The purposes of trade I deal with in the establishments
going side by side on the river. But what I say is that, so far as a barrier
was necessary for the purposes of keeping them from the ocean, such a thing
was never in contemplation, because they could navigate down to the ocean
through the river. And as regards the question of whether land or water
was more important in keeping them from the ocean, they really had the
same effect, because whether you had land or whether you had water, exactly
the same thing happened. If you have land as the barrier, well, then you
have the right to go over the rivers and navigate down to the ocean. If you
have water—viz., a portion of any of these inlets-—as the barrier, you have
the right of innocent passage over the water exactly in the same way down
into the ocean. Therefore I say that, whether it is land or whether it is water,
exactly the same result follows.
Mr.'TURNER: I do not understand that anybody has ever contended
that it was for the purpose of keeping the Hudson's Bay Company's
servants from the ocean, but that it was for the purpose of keeping* their
establishments from approaching the ocean for the purposes of trade.
Sir EDWARD CARSON : To keep their establishments from approaching
the ocean ?
Mr. TURNER : For the purposes of trade.
Sir EDWARD CARSON : I never heard that.
Mr. TURNER : Now, would a water barrier prevent that ?
Sir EDWARD CARSON : Prevent them approaching the ocean.
Mr. TURNER : For the purposes of trade ?
Sir EDWARD CARSON : No ; a water barrier would not prevent them.
But it was never.said that that was the object, so far as I know, from what
I can see in the negotiations. I will read to you what the negotiations said in
a moment.
Mr. TURNER : I am not saying what the negotiations say. What I say
is that I do not understand that the United States have ever contended that
the purpose of the lisière was to prevent the Hudson's Bay Company
approaching the ocean through their servants, but that it was for the purpose
of preventing them approaching it .for the purpose of trading with the
Indians..
•Sir EDWARD CARSON'-: AU I am doing for the moment is saying that
whether you had land or whether you- had • water the barrier made no
difference so far as getting to the ocean -Was concerned. That' is all'I say,
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to analyse it, because they claim not merely a barrier by la
that a barrier by water, because they say that you are to measure your lisière
from the tops of these inlets, and when you have got over the 'lisière and
therefore passed what one would really think was the barrier that was meant
you come on to their* territorial waters" before you can get near the ocean at
all, and you must go over another barrier. So that they claim really in
effect _ to have two barriers, a barrier by land and a barrier by water, and
—which is^ a serious matter—one -which I can find no trace of all through
these negotiations.
Now, Mr. Watson made a very curious mistake, something like that one
about the eastern boundary, in a matter which he commented upon with some
emphasis at pp. 382-3. I t was to prop up the idea that, so far as the British
Government were concerned, they did not mind giving from 50 to 100 '
miles from the coast. I should have thought that the particularity with
which they fought out the 10 marine leagues afterwards disposed of that
idea, because you wiU recoUect that Mr. Canning, in sending the draft
Convention, left the number of marine leagues in blank, and asked Mr.
Stratford Canning, who Avas negotiating at the other end, to get as small a
distance as possible put in. But Mr. Watson, at p. 382, quotes a passage
not of an offer that was ever submitted, but from a letter from Mr. Canning
to Sir Charles Bagot. It is at p . 62 of the British Counter-Case Appendix,
but I will read it from Mr. Watson's speech :—'
" I f your Excellency can obtain the strait which separates the islands
from the mainland as the boundary, the prolongation of the line drawn
through that straight would strike the mainland near Mount Elias, the lowest
point of unquestioned Russian discovery. But if that were too much to
insist upon, the 135th degree of longitude, as suggested by your Excellency,
northward from the head of Lynn's Harbour might suffice. It would,
however, in that case be expedient to assign, with respect to the mainland
southward of that point, a limit, say, of 50 or 100 miles from the coast,
beyond whicli the Russian posts should not be extended to the
eastward."
Now mark the criticism which Mr. Watson makes upon that :—
J It would, however, in that case be expedient to assign with respect to
the mainland southward of that part —I ask your attention to this—a limit of
say 50 or 100 miles from the coast beyond which the Russian post should not
he extended to the eastward. Do you notice that he does take now by this
Une a portion of the Lynn Channel, and he makes that neutral territory—
that is, I mean it belongs to both. But now, when you get u p here, you take
this line to go to the southward, and give to Russia from 50 to 100 miles to
go round all these inlets and bays every one of them."
with something southward along the lisière that we
As if he were d
are now speaking of. He g<;oes on and says : - I It would not go round Lynn Canal, because you'run the line up there
hut the line to the southward would run round these inlets and bays all round
down to the 56th paraUel."
That is a most astounding construction to put on this. At the time what
Sir Charles Bagot was proposing was—if you look at the American Atlas you
will see it is the second proposal that Sir Charles Bagot made—what he Avas
proposing was that you were to run a line from the top of Lynn Canal, across,
up, near—on this Map No. 3 you see they have marked the different proposals,
and this is the second line proposed by Sir Charles Bagot; it is the line
which runs through Chatham Strait, up the Lynn Canal, and then across to
the 140 degrees of latitude. But what Mr. Watson says, is that while he was
conceding that patch of territory—and this was at a time when he.was trying
to get the latitude as much north as possible—in addition to that the Jmgiisn
Government were themselves proposing to give 100 miles ot coast to the• soum
of that, running dowp the Avhole way to the 56th degree, Of course, that is
[1060]
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not the meaning of it at all. What it really does
bsolutely absurd. Th,
lean, if you look at it,
Mr. DICKINSON : Mr. Solicitor-G-eneral, I do not want to interrupt you,
but perhaps you will be glad to have me call attention to the fact that this
letter which you are reading is dated the 15th January, 1824 and the line to
which you refer in the United States' Atlas, No. 3—the proposal of
Sir Charles Bagot—is the 28th February, 1824.
Sir EDWARD CARSON : That is quite right, I have that noted here
myself ; I am much obliged to my friend.
Mr. DICKINSON:

. your attention to it.

I:

Sir EDWARD CARSON : I have it noted here myself. What I mean
is that after this letter we pass on to p. 62, and you. will find that Sir Charles
Bagot sent on to Mr. Canning the proposal that he made on the faith of that
letter in which he translates what he understood that to mean. But before
I come to that, may I ask you just to look and see Avhat the real meaning of
this passage is :—
" If your Excellency can obtain the strait whicli separates the islands
from the ' mainland as the boundary, the prolongation of the line draAvn
through that strait would strike the mainland near Mount Elias—the lowest
point of unquestioned Russian discovery. But if that were too much to insist
upon, the 135th degree of longitude, as suggested by your Excellency,
northward from the head of Lynn's Harbour might suffice."
Then it is suggested that he adds 100 miles to that by these words :—
It Avould, UOAV ever, in that c
the mainland southward of that po
, is Mount St. Elu
' Would strike
estioned Russia

3e expedient to assign Avith respect to
* all that he say

iland near dount St. Elias

And when he is talking of it, all he says is, " Mind you, if you give that
tract, doing it in that Avay, going up the Lynn Canal, Ave must have some limit
in the interior which. I do not mind being 50 or 100 miles south." But it has
no reference Avhatsoever, and could not be construed to have any reference,
and. never was understood to have any reference to this—that in addition to
giving them that, when Sir Charles Bagot and Mr. Canning were fighting
every inch of this lisière, they Avere also going to get 50 or 100 miles soxithward
of that point, meaning Lynn Canal, along clown to the whole 56th degree,
as Mr. Watson pointed out. If you read the matter in its plain sense, there
is nothing Avhatéver to support that.
Mr. TURNER : What page is that on ?
Sir EDWARD CARSON : At the bottom of p. 62.
Mr. AYLESWORTH: The idea that that suggest*
, Solicitor, Avas rather dii rent from Avhat you are conten

nind,

Sir EDWARD CARSON : There is another Avay.
Mr. AYLESWORTH : Possibly you were about to suggest it ?
Sir EDWARD CARSON: I was going to say, that the other way of
looking at it is, that when he went up on the Une north he was talking of the
south, because he came back. I do not knoAv whether i
thei
mind, but I think the real construction is the one T E *
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Mi*. AYLESWORTH : This idea occdl
certain at that time about where the 135tL „ •idian woidd fall.
to Arrowsmith's maps, that is very marked. Arrowsmith places
Lynn Canal on one map almost under 135, and in his subse<
gets 135 away to one side, and I thought that what Mi-. Cannim
was to say that, if you take th 135th
ridiai
boi
head of Lynn Canal to the Fix en Oce
135th meridian should turn out
of Lynn Canal, that there shou
the Lynn Canal, beyond which
territory extend.
Sir EDWARD CARSON: Well, that m a y b e so, but in e
the case Avhat they Avant to limit is the number of miles that thej
in Avhat I may call the lisière then being proposed.

* vieAv ot
6 to have

Mr. AYLESWORTH : Fifty miles belo Lynn Canal would only co
about to Berners Bay—only about half-way- i hundred might take them
the mouth.
Sir EDWARD CARSON : Yes, something of that kind, but on p. (57 vou
will see how that is construed. This is the way Sir Charles Bagot looked
at it :—
• This basis of negotiation being Avillingly accepted by all Parties, I
stated that, so far as I understood the Avishes and interests of Russia, her
principal object must be to sectu*e to herself her fisheries upon the islands and
shores of the North-West Coasts of North America, and the posts which she
might have already established upon them ; that, on the other hand, our chief
objects were to secure the posts upon the continent belonging to the Hudson's
Bay Company, the embouchures of such rivers as might afford an outlet for
our fur trade into the Pacific, and the two banks of the Mackenzie River ;
that, in the belief that such were our respective objects, I would propose as
our boundary a line draAvn through Chatham Straits to the head of Lynn
Canal, thence north-west to the 140th degree of longitude west of Greenwich,
and thence along that degree of longitude to the Polar Sea.
I This proposal Avas made by me verbaUy, and Avas taken for consideration by the Russian Plenipotentiaries, Avho at our next meeting offered a
'contre-projet,'which I afterwards requested might be reduced to Avriting,
and of AArhich I inclose a copy."
Now-, vou s'ee, he took the proposal to be the draAving of a line from the
Lynn Canal, thence north-west to the 140th degree of longitude west of
Civenwich, and, so when you take that line, it does put a limit upon the
coast—on the territory that was being assigned—because, if you take it in
that way, it is not necessary to go into the 50 miles, or the 100 miles, at all.
By fixing it Avith this latitude up to the 140th degree, it really carries out
Avhat was intended by Mr. Canning in the letter Avhich I have just adverted
to, and to spin out of that stage of the negotiations that there was a
of th
on the part of Great Britain, when they were fighting every in
to th
continent there, and making proposal after proposal, that in addit
large tract of territory they Avere going to give 100 miles aU along doAvn
the 56th degree, is m i 11 v a n absurdity.
.
-U
NOAV, it has been said that tin* object of this barrier, as it is called,
give Russia this mainland, for the purpose of establishing posts, and that if
the sam
you allowed the Hudson's Bay Company to come CIOAVU on
competin
mainland, near these outlets, you would have them the
T
I ask th
together with the posts aiid estabUshments they made. Now,
Tribunal to look at the passages, in which it is clearly stated what itossia s
object was, and in that context, might I also ask you to remember that at
this time Russia was possessed solely of the estabUshment at Sitka, on
Baranoff Island.
4 K
2
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Now if you look at p. 70—and I go through this again as the point has
been made, although these points are no doubt perfectly familiar to the
Tribunal—it will be seen that—
" The principal motive which forces Russia to insist upon retaining the
sovereignty over the strip of land described previously, on the mainland
from the Portland Canal as far as the point of intersection of the 60th degree
of latitude with the 139th degree of the same, is that, if deprived of this
territory, the Russian-American Company would be left Avitliout any means of
supporting 'the establishments, which would thereby be left Avithout any
support, and could not have any strength nor solidity."
The only establishment that they had Avas at Sitka. !t: ought to call
attention to the fact that in the paragraph the words "retaining the
sovereignty," which would look as if it was conceded that they were retaining
something they had, is a mis-translation. The Avords are : " Insister sur la
souveraineté."
Now the next passage is at p. 72 :—
• On the other hand, the Russian Plenipotentiaries have the honour to
remind him, once more, that without a strip of land on the coast of the
continent from Portland Channel, the Russian establishments on the adjoining islands would be left unsupported, that they Avould be left at the mercy
of those establishments which foreigners might form on the mainland, and
that all settlement of this nature, from being grounded upon the principle of
mutual conveniences, would offer only dangers to one of the Parties and
exclusive gains to the other."
And on p. 73, again, there is :—
" To propose another line Avhich Avould secure to Russia not only a strip
of coast on the continent, opposite to the southernmost establishment Avhich
she possesses on the islands, but Avhich. would secure to her also the possession of all the islands and the Avaters adjacent, or Avhich are to be found
between this establishment and the mainland ; in a word, the possession of
anything which in the future might become of some utility either on account
of its stability or for its prosperity."
And on p. 74 :—
" The Emperor instructs his Plenipotentiaries to declare once again to
the Ambassador of England :
" T h a t the possession of Prince of Wales Island Avithout a portion of
territory on the coast opposite this island could not be of any use to
Russia.
And at p. 77 :—
" H the Prince of Wales Island remains ours, it must be of some utility
to us. .Now, according to the vieAv of the English Ambassador, it Avould be
ouly a burden to us, and almost an inconvenience. Indeed, this island and
the establishments which will be founded by us, would become altogether
isolated Aar\mr
-, < -, » ,
.
xF&smm
aA «3* „n
ived
upport, surrounded by the possessions of Great
Britain, an at the
rcy of the English establishments on the coast. The
cost of m: intenance and of supervision would- be ruinous, the burden of
which AVOU d not be relieved by any compensation.
Would an agreement of
this nature rest upon the principle of mutual conveniences ? "
And at p. 78 he says : , < " ReaUy it cannot be i
ted upon too much, that according to the
evidence of the most recent ~^»ps, England does not possess any establishnents, neither at the head of Portland Channel, nor on the shore of the

ocean, and that when Russia persists in claiming the reservation of an
unimportant strip on the mainland, it is only as a means to enhance the
value, nay, more, not to lose the adjacent islands."
So that the fact is that she was not claiming the mainland for the sahe
of the mainland ; it was as a means of protecting the establishments upon these
islands, and I suggest that with that language before you it is absurd to say
that it is necessary to go back the Avhole length of, say, 70 miles, and then back
35 miles behind, that again, as is claimed here, for the purpose of getting a
point of protection for the establishment on Baranoff Island, which Avas the
chief matter they had then in vieAv.
Now, my Lord, I come to consider another part of Mr. Watson's
argument, perhaps the most important point,-viz., what he said about the
mountains.
As I understand Mr. Watson's point upon the mountains, it is this,
that this Treaty which we are UOAV construing Avas made with reference to
maps, and that because it was made with reference to maps you must take it
that the mountains were defined both as regards their situation and as regards
their formation. I think that that reàUy is what his argument came to. He
says that you must select the very mountains that the negotiators had in view,
and that you can take no others. You are not to get them nearer the sea,
and you must not get them in any different relation to the inlets. I think
that that is the result of what he said. He produced a map, and he said :—
I There it is, all as clean and as neat as possible, and I will show you
what it is that you must get."
He used the phrase over and over again—
" Mountain or no mountain, there you have the line."
; that Avas his case. Then lie said also that it
That is what he s;
must be a range becaus* Le picture Avhich he showed had a range, or he said
y s that the British view leaves this line wholly
it had a range, and hi
eaty therefore of no use. He also said that the
unascertained, and the
maps, but they thought that the mountain range
negotiators believed in 1
r off from the shore. Now that is, I think, à fair
might be sometimes far
statement of the Avaj in which Mr. Watson puts it ; I shall substantiate it in
a few moments by q notations Avhich I shaU have to comment upon.
Now, what is oi h case—and it is AveU that one should state their definite
case—as regards t l e mountains ? What is our case ? Our case, to put it
in a short phrase, is t h i s : that the mountains are defined, but they are not
identified, and Ave sa y that no negotiators could make a boundary closer or
more definite than tl lat in a country Avhich admittedly on aU sides had never '
been surveyed. We say, secondly, that the maps Avere not incorporated, as
Mr. Watson says, Avi th the Treaty ; 'we say that you cannot read them, as he'
says you are to read them into the Treaty ; and we say that the mountains
might he nearer the coast as well as farther from it, because there is nothing
m the Treaty whic l savs anything one way or the other as regards that,
They could not 'be
get th t much by putting in 10 marine
leagues.
after the Treaty AA^as
I will caM your attention toi what the Ru
S1
; in the chances of
gned about UOAV little we Avere prepf
the mountains, because we were; not Avillm to take the wherevei they might
be found.
if he
- is fa
. We also say that Mr. W a t s c .
that the Treaty named specific mountains as the boundary, and those specific
fountains are not found, then the result cannot be that the line is to be
drawn where the mountains are not, in fact, but that, upon his argument the
hne must fail altogether. That is the result of it. He says, Here you have
3 negotiators, into
a picture ; you must read this picture, wh cli was before th
the Treaty." He said over and over aga n, " You must r ead the maps into
your T r e a t y .» And he says, " Unless y* u. are able to fi nd the mountains,
my others." And
wuch the negotiators believed were there you cannot find <
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n that difficulty, that if that is the cone
ng th
sally can fix no line at all, because, ex concessit, the mc untams
"WeU,
,ains, Avliicli&Ave say the negotiators had in
do rot ^'.
10
leagues
from
the
sea,"
and
Mr.
Watson
ill back upon tl
place, and it
eagues will bring• you exactly u p to the
y s t i U thleagues, becauses the negotiators saw that the 10
ee! a
te of these mountains.
correspond Avith
uly Lake thi • observation about that. In the fii ; p i
NOAV let
itht the nountains are 10 leagues ; you may take hits
maps do i
L the -•cond i dace, before you assume anything at aU about
id the
dcular mountains the negotiators were talking
that,
the third place, you must give the go-by to the fact that everybody
acquainted with these maps must have known that these were
ial mountains, because it is an admitted fact that nobody had ever
'convention
penetrated the country up to AAdiere these mountains were at all ; in the
fourth place, the negotiations shoAV that the fixing of the 10 marine leagues
liad nothing Avhatever to say to the place where the mountains were supposed
to be, because in the very last draft that was sent by Mr. Canning to Mr.
Stratford Canning he left a blank for the number of leagues, and he says
" the outside you can put in is 10 marine leagues, but get less if you can " ;
in the fifth place, if you take these maps and compare them, and assume
that Avhat the negotiators were talking about was the conventional line of
mountains shown as the boundary to the maps, and compare them—compare
even two of Vancouver's as the Attorney-General pointed out ; I am not going
to stop now, because you have it on the note—you wiU find that even Vancouver
varies as regards particular points, as to the number, as to the distance
these conventional mountains were from the shore in reality. Of course, it
mattered nothing to him, because they were only conventional mountains ; he
then,
affairs

the

never professed to have surveyed this
If yc
will find that all he said Avas
he
mountains here, there, and everyv
conventional mountains to show lb
But if I understand Mr.' Wats
it, that these negotiators believed
that the only difficulty they Ua
mountains Avas so beautifully pi
mountains have never existed •
take it that the negotiators
ecC tin
on the earth's surface, and
the e.
Avhere it Avas Avas in Alaska
I these matters, and
coming to that conclusion you
ID others. And if I
understood Mr. Watson's argu
unci these mountains.
but found that they ran alon
lisière nearer to the
: shore
coast, you could not take then
ise, because that was
îe boun
not what the negotiators m e
ist either find these
They i
mountains or must fall back
*ïé
bring you to the same 1, • Y' T-&4 -he says, "Mountains or no mounta
have the line there that the negotiators had in view." Now the pass
which I refer in Mr. Watson's argument are as follows. At p. 396 he
" There Avas a i
the
And
abe
1825. You are not dr;
01
nforn
have since Avith reference to tin
"Ttoii are back in 1825, you are believing there was a mountain
range there, and here you have now right on "the Faden's map, which
Mr Canning regarded as the most reliable, this mountain range cutting the
bbth paraUel, and directly at a point where the line projected from the head
ol Portland Canal would touch it, and yet exactly in accordance Avith the
words of the Treaty that the line shall ascend to the
parallel, and it shaU then
— para
seek t
ims. ^ That is exactly in accordance with it, and instead _ <
striki:
>iiash line in accordance with that, why, thev start the Bri4""
line £
head of Portland Channel, and instead of going north as 11
said,
L it south."
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Now, I quarrel entirely Avith that passage of Mr. Watson's, and I do not
agree with Mr. Watson that he is entitled to take it that the particular Une on
that Fadeu map was the line of mountains to which the negotiators were
attending at all.
The P R E S I D E N T : The difficulty I had in following Mr. Watson Avas
that the line of mountains do not agree on the two Faden maps ; they do not
agree with the ArroAvsmith of 1822, which he says was before them ; they do
not agree with the Russian map, which certainly was before them ; they all
show | different chain of mountains, and one of them quite close to the coast.
Sir EDWARD CARSON : Yes ; but even on the Faclen map itself
The P R E S I D E N T ; We have compared them, Mr. Solicitor.
Sir EDWARD CARSON : Yes, but Avhat I Avant to point out upon
this map, Avhich Avas not apparent upon the map produced, is that the
mountains along the coast there—there is a well-defined
The P R E S I D E N T : There are other mountains shown on Faden's map
between that so-called range and the coast.
Sir EDWARD CARSON : Yes, between that range and the sea. New,
take that map : is it conceivable that any man standing in front of that map
could imagine for one moment that the configuration at the back, which,
mind you, runs not merely along this lisière, but runs right down along the
whole' of the coast that is depicted there,-—is it conceivable that any mai.
standing in front of that map thought that it happened as a matter of coined
dence that every place AvhicU Vancouver and these other discoverers liael put
upon charts necessarily had behind it these hundreds of miles of continuous
range of mountains ? The thing is impossible. And if you look along
through Vancouver's charts, you will see all along every chart he made—
because he was only an explorer exploring the coast—he always borders them
with these ranges of mountains, I believe. I am told that right down to
California you Avili fine! the one long continuous range, all the way along,
everywhere he surveyed, all along this conventional boundary. And I
suppose the last man on the face of the earth who could possibly have made
such a mistake as that is Mr. George Canning, who Ave have yet to learn was
one of the most ignorant Ministers of Foreign Affairs that ever presided over
that office in this country !
At p. 397 Mr. Watson says :—
" The United States contend, that it was the meaning and intention of
Great Britain and Russia, under the Treaty of 1825, to carry the line of.
demarcation up to the 56th parallel from the head of the Portland Canal, and
thence that it should follow the course of the mountains parallel to the coast, as
shown on Faden's, Vancouver's, and the Russian maps—aU of which Avere
before the negotiators—it should go up to and get on those mountains, and
follow those mountains from the 56th paraUel to the 141st meridian. The
mountains referred to Avere a continuous chain or ridge or range running
from the 56th paraUel up to the 141st meridian. It might be that, in that
distance of some 500 miles, they ran, as in all mountain ranges and mountain
chains there Avere passes—it might be that rivers might intercept them, but
whatever the facts were as to that as shown on these maps, it was the
mtention to go to a certain definite fixed chain of mountains, Avhich was the
outline, along the coast of which this line Avas to be drawn, and when it got
there—and f surely may press this upon the Court—when it got there, it got
1Q
to a certain definite fixed location, about which there coxtid be no dispute
whatever."
.

m

Now, is not that an extraordinary Avay of asking you to construe a Treaty
elation to a matter \n which. Ave know there never was a suiwey or into
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Avhich region, se) far as Ave k
line it all—that you Avere to
locat ion. Then he says at p 399 :

soul had penetrated as far
that the
a certain definite fixed

diily, it meant that it was left
Win
' Now, AVIUit did that r
5, along which the line should
entir ely open fo r the future 1
apparent
from
the British Argument, they
i
n
k
.
i
t
i
s
p
e
r
f
b e d i awn. I th
itains are named in the Treaty. We say
d o n Dt say that the specific
Thev
say
that
the
negotiators did not refer
they are ; they nay they are j
say they eliel. They say that the question
to aily specific
suggest the mountains hinted at. We
was left open to determin
>f mountains l a s fixed and determined at the time the
id that it Avas the range that Avas on the Faden îap, e
,ty Avas mad
the Russian map, and on the Vancouver map. Take it as you m
qualify the position of Great Britain as you may, is not it true tha
sat
Britain's position is that this line Avas doubtful and uncertain, to I fixed
only as the future Avould determine in the topographical survey and exploration of the country ; and then it was to be fixed along certain mountains that
were parallel to a datum line along the coast AAdtich was to be drawn. That
is their,contention. Now, taking this entire line, rising from the 56th patraUel
up to the 141st meridian, you have I do not know how. many hundr<
of
mountains, but certainly hundreds and hundreds of mountain peaks :
neighbourhood.
" N o w , you are to select—the British position is from those different
peaks—some forty, fifty, sixty, or seventy peaks, along which the line is to be
draAvn at points Avhere there are from four or five or six different peaks where
yon might select any one of the four or five or six."
Did Mr. Watson really believe that even if you had found the definite
range, the conventional range that is on these maps, there would be only
one peak Avhich you could take for 500 miles ? Did the negotiators look
at that map of Vancouver's—the large map Avhich shows what he says
was a range, which I do not admit at aU, and if you like, take this one, the
outside, how many peaks do you count there ? Why, he has even pictured
in six or seven, all in a row, all along the whole Avay. Of course it is an
impossible picture, quite an impossible picture. But if he says to me, " Look
at what you are asking us to do ; did you ever hear such an outrage upon a
Treaty that you have actuaUy to select the mountain peaks upon which you
are to draw your l i n e ? " — I "refer back to that, and I say, upon Avhich of
these mountain peaks are you going* to draw your line ?
. The PRESIDENT : There are more than 100 peaks in most of the maps,
many more.
Sir EDWARD CARSON : More than 100—yes. Nobody knew how
many there wordd be, and this difficulty of selecting your peaks can be got
over ; it is not a tremendous feat, after all, to select the peaks.
And, my Lord, although this is a little out of the order of my argument,
may 1 remind the Tribunal of this, that it was not the mountains that were
to be the boundary, it was the line along the summits of the mountains.
That is a very important matter to bear in mind in going through the whole
of this matter in connection with the mountains. Therefore, when he says—
" Now you are
—some forty, fifty,
at points where the
might select any one of
one of them onlv "—

-et—the British position is from these different peaks
or seventy peaks along which the line is to be drawn
from four or five or six different peaks where you
the four or five or six — v o u are going to select
&

ell, I
you cannot draw the line across two if the two are in the
line perpendicular to the coast, you must select one ; there is no way'
if it if you are to take a line at all.
I can only add this, that certainly so far as the selection is concerned,
• An
3 have not given us much assistance, because you will notice

that they do not allege that there are any other peaks which, they say, would
satisfy the Treaty That is a case that I could understand. But what thev
say is this, that although between our line and the sea there is nothinc but
mountains, and that is the configuration of the place so far as we kn
from the survey, although Ave could not Avalk over one sin rie c h of our Une
without going u p oyer mountains and through mountain passe and although
the whole place right along the lisière is one mass of mom
mountains, Ave ask you t o AAÙpe the whole of that out, and to sc that there are
no mountains there at all which can satisfy this Treaty ; ; -d they leave
themselves particularly free from comment as to the way m wnicch they
propose to draw their line through these mountains, because although the line
must necessarily go through these mountains they give us no idea at all and
no description of how the line wiU be drawn as regards the mountains, or how
it AviU be effectuaUy carried out.
Then at pp. 401-2 Mr. Watson gives a passage to which I have already
drawn your attention so as to give more colour to his argument—that you
were to take the picture from these maps. At pp. 401-2 he makes that
extraordinary point that the Treaty directs you to go east on to the mountains
from the Portland Canal.
Then your Lordship will find that at p. 406 he says this :—
I Mr. George Canning thought and believed that there Avas a range of
mountains substantially as shoAvn on these maps, Avhich run around the
heads of all the bays and inlets.
He did not have any doubt about the fact
that there was a range ; it was not that ; his sole doubt was that possibly
the maps might have depicted that range as nearer to the sea than it
really Avas."
And at p. 410 he says this :—
I Had they not to rely upon the maps as to Avliether the mountains Avere
there ? What other information had they ? What other information could
they rely upon ? If they turned to Vancouver's narrative, which our friends
on the other side say that they relied upon, and if that is to be regarded in
the Case, or if they turned and read Vancouver's account of this lofty chain
of mountains, Avhich ran from this 56th paraUel to the 141st meridian, but
with the exception of Vancouver's narratiAre, anel probably Langsdorffs
narrative, and it may be some other books in reference to that locality, they
could not go to any place except the maps for the location of these mountains.
And even the narratives do not pretend to locate the mountains."
Could there be a stronger argument in favour of the proposition that I
am urging ? If the man could not locate the mountains in his narrative, hew
couldhe locate them in his map ? But still he asks you to believe that they
were located in the map, and that is the whole basis of his argument here,
and he winds up the conclusion to which. he comes, or to which he asks the
Tribunal to come, on p. 415 -—
" A n d now I come to the Treaty itself, and I ask you to folloAV me for a
little Avhile Avhen I outline Avhat seems to me significant of the argument that
I am making—to wit, that this Treaty referred to the certain and definite
fixed range of mountains shoAvn on Vancouver's map, Faden's map, and the
Russian map, and that these mountains are the mountains referred to in the
Treaty, and that these mountains run around the heads of aU the bays and
inlets."
Now I put this upon those passages to the Tribunal. I ask why should
the negotiators have believed in the maps as he says ? I say he has
given no reason for that. They are plainly conventional on the face. As
I said before, he has produced no evidence that anybody had ever put a foot
upon this part of the continent with the view of locating the mountains ; and
why should the negotiators have assumed that the map could only err by putting
the mountains too near the coast and not too far, because you will recollect
that that was the sole objection that was made to the mountains, and li
assumed that they might be too near, is it not a conclusive argur nt that
&ey didI not
as being definitely specified and
an located
not look
look upon
upon the
the mountains
i
4 L
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Sir E. Carson, in the wav in which ho savs ? And itis<|u,le (dear if you look at the negotia_
tions'themselves.
So far 'from there being any belief in these m o u n a m s , you
Oct. i, 1903. A v i U fin(1 t h a t j ^ ^ a t e v m . t l ] n i Mad are observations entirely the other
waf. If you look at the British Case Appendix, p. J 8, Mr. Pelly says : "Neither party have any very accurate geographical^information with
respect to the country in the immediate neighbourhood of the sea and if he
intentions of the Russian Government are fairly ter be inferred from the
Avords used in their proposal, the most satisfactory manner of settling this
point probably would be by inserting in any Article providing for the
boundary on the mainland the nearest chain of mountains, not exceeding a
few leagues of the coast."
At p. 81 you AviU see that Mr. Pelly again says :—
" If it is intended to conclude any Treaty with Russia under the present
circumstance, the copy of the communication which. I saw yesterday embraced
aU the points which appear necessary to secure the objects of the Hudson's
Bay Company with the exception of a more particular description of how the
mountains range Avith the sinuosity of the coast, as it is possible that those
mountains represented in the charts as closely bordering on the sea, and
described by the Russians as a ' très petite distance,' may really be at a very
considerable distance from the coast ; and to provide for which case the
distance ought to be limited, as Sir Charles Bagot proposed, to a few leagues,
say, not exceeding 10 from the shore."
Again, at p. 86 he recites the experience and the difficulty that was
found on the other side in another matter where they were incorrectly laid
down on the maps. Before that point that I have referred to to show that
Count Lieven Avas just in the same position as Ave were as regards to these
mountains, at p. 91 in his Memorandum on the Xorlh-Wost Coast Convention,
A\diat he says is this :—
" In the case now under considerati
meaning Avhich it presents, and the gres?
giA-en to it, Avould appear hardly suitable
subsequent disputes ; for it Avould not '
exactness of the geographical ideas Avh
regions that the mountains designated as
insensible slope, down to the very border

the Avord IM, by the indefinite
: or less extension" whie-h can he
o secure Tin-delimitation against
impossible, in view of the Tittle
Le

boundarv should extend, by an
the coast."

So that, you see, Ave reaUy come to this proposition that the way it stood
on each side Avas : England feared that the mountains were depicted too near
the coast, and that they might turn out to be further away, Russia was afraid
they might be so near the coast that they would go down to the very water's
edge, and so they insisted upon the summit of the mountains, which was then
agreed upon. Then at p . 131 :—
" The Emperor Avould have found it more mutually just, more equally
advantageous, if the natural frontier formed by the mountains bordering on
the coast were adopted by both Parties as the invariable line of demarcation.
England would have gained thereby; wherever those mountains Avere less than
10 marine leagues from the sea ; Russia, wherever that distance Avas greater ;
and in view of the want of accuracy of the geographical notions which we
possess as to those countries, such an arrangement would have offered an
entire equality of favourable chances."
That is what I think the Attorney-General called " gambling on the
question of the mountains," but that passage of itself is an absolute answer to
• friend Mr, A atson's whole theory. What gamble Avas there, whether vou
had mountair or whether vou had line, if you ran the line by reading
these particul:
) the Treaty
i-i * ? h e . P R E S r D E N T : That is more important than the others, because
that is after the Treaty.

oil
Sir E D W A R D CARSON : I was just going to say that that is after the
Treaty showing its effect, and you wiU note that being after the Treaty, he
tion he made. Now, then, Mr. Watson's next bornl.' $fo sata t h a t h a v h i ^
got to this conclusion that you read these maps into the Treaty he says you.
really have get an ansAver to Question 5, and of course if he had carried the
Tribunal with him thus far, lie probably would. I AviU just read what he
says, p. 405 :—
1 If you go to these maps and rem say that the negotiators had the least
faith in them and believed that there were'' mountain ranges as shown upon
these maps, then so far as venu* answer to the fifth question is concerned, it is
practically indifferent wiiether you take that bold dominant range or whether
you take this interior range around nearer to the sea.
Each one of the
ranges goes all around the bays and inlets. One gives to Russia larger
lisière, but each gives to Russia the exclusive jurisdiction in all these Avaters.
Xow, the criticism has been made by Great Britain on these different maps
that all the negotiators did not belieVc in them at all. They did not confide
in them. There were several marked differences ; there Àvere such peculiarities connected Avith them that to such, men as Avere the negotiators they
entirely threAv the maps out of consideration, and did not treat them at all.
NOAV, in a moment I will refer you to the testimony . . . "
And so be goes on, but I am only referring* to that to SIIOAV that he says
that settles Question 5.
The P R E S I D E N T : That is his principal argument that you are coming
to, that because this range goes round the inlets, therefore, that must be
so ; that is his principal argument.
Sir EDWARD CARSON : Yes, and having satisfied himself about that
he makes this statement :—
" A n d don't your Honours see bow much Avork I have, relieved you from,
if I have only satisfied you of the fact that the Parties, AAdien reading these
maps into their Treaty, did intend that the line should run along this crest of
mountains ? It answers all questions except 54 degrees 40 minutes, and the
Portland Canal will settle the matter definitely and determinately.
"Now, look UOAV clear that is, and look IIOAV simple it is."
• WeU, of course, if he lias draAvn the conclusion that you are to read these
maps into the Treaty as be says, it may be very clear and it may be very
simple, but, of course, what I say—and I say this is the most serious point of
this case—coming to the very closest quarters with him, that it Avoûld be an
outrage to a Treaty to have read these maps, or to read any part of them into
the Treaty.
I say that it would be going behind the Treaty even to
use these maps as a picture of what the negotiators intended. And I
will teU you Avhy. If it was intended that apart altogether from the
question of the mountains or the question of the line being there, if it Avas
intended that the line should be fixed in such a Avay as he, taking a selection
of this range of mountains says it ought to be, across and above these inlets,
then, Avas there anything simpler in the whole world than to fix that line
either bv a line drawn across the map annexed to the Treaty, or taking
the proper latitude and longitude, in point of fact, printed upon the
face of the Treaty itself. And 1 say that is the one matter above all
others that the ne«otiatiors most
deliberately decided not to do
and which I say now you cannot elo in the face of that deliberation. And
look Avhat trouble it would liave saved, ihr negotiators ll ifcflJ w l s ,ll(MI ' l l l t e n ~
tion ; look what trouble it would have saved them instead of having to put m
end between Mr. Stratford Canning and M Russians as to.whether you Aveie
to have the alternative proposal at all. You would have had the one
simple proposal.
Draw your line where the conventional line ot
mountains is shown upon Vancouver's m a p ; where lt ^ shown
upon the Faden's map, if vou like ; or any map, or draw a line Avitom certain
[1060]
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atitudes and longitudes, or attach a map to the Treaty and put the line
but I say, was there any act more deliberate _ in the whole course of
upon
laps and
these inegotiations between the Parties than the exclusion of ,
hey Avere
the Une which was SIIOAVU upon the maps, whatever line it was
it these various proposals one
dealing with, when they Avere pointing
to the other ?
, , I i .
m ...
NOAV I venture to press upon the Tribunal that this is the
very most critical part of this case.
Of course, if you are prepared
to hold that you must get some kind of line that you first formulate
in your minds that the negotiators meant to adopt out of these maps, and
that you must read, in some Avay or other, that line into the Treaty ; of course,
if you come to that decision, I admit you have gone a long Avay against
the contention that we have, but. I do press upon tins Court that nothing
effect whatever, I do
i hoAV
could be more serious than to give
opted incorporation, of
ethi
slight, to the incorporation, or the i
any fact i
the Treaty, Avhich I think it is" dem<
ntended. They left it
this case, that the negotiators the
)de
absolutely, to use the words of Count Ness
' To the chances of the situation as might be shown UOAV the mountains
And I say, leaving it to the chances of the situation, Avhen you find
these mountains, if you find these mountains along the lisière there in such a
way that you are able to trace the boundary u p to any of these inlets, or all
of these inlets, the only way in which you can treat it is to carry the
boundary over the inlet ; or if you take the other alternative of saying
you cannot find mountains Avithin 10 leagues, there you take the 10 marine
leagues for the purpose of measuring u p from the ocean where the line is
to cross. But, either way, you must take it unless you are prepared to say
that we have a picture here before us, a picture which was looked on as
a real picture, as showing a definite line of mountains, as Mr. Watson puts it,
and we are going to read that into the Treaty. I say that that is the very
last thing any Tribunal bas a right to do, because if you take the Treaty,
Avhich is framed Avith considerable care when they found out that they had
nothing reliable in relation to the geographical features of the country, I say
the real Avay to interpret it is, what would a surveyor do who Avas given that
Treaty and asked to go and draAv the line, putting the negotiations out of
view f o r a moment ? Would lie have the least difficulty in going doAvn there
and finding these mountains and fixing the line, going round none of the
heads of these inlets ?
Mr. TURNER : Mr. Solicitor-General, if this line of mountains did, in
fact, exist as it was pictured on the maps, then would this Treaty sufficiently
identify that as the line ?
Sir EDWARD CARSON : The Treaty ?
Mr. TURNER : If the line of mountains did actually exist, as depicted
on these maps, Avould this Treaty then identify that as the line ?
Sir EDWARD CARSON : Which?
Mr. TURNER : Pictured on the Faden map, say.
Sir EDWARD CARSON : There are two or three other ranges.
Mr. TURNER : Let us get on to one.
Sir EDWARD CARSON : That is what I want.
Mr. TURNER ; Supposing the line of mountains depicted on the Faden
map was actuaUy there in conformity
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Sir EDWARD CARSON : Which line ?
Mr. T U R N E R : The continuous line. What I want to get at is whethei
or not you concede that this Treaty would fix this particular Une laid do
OAvn on
the maps, if, in fact, that line of mountains AA*US there.
Sir EDWARD CARSON : If, in fact, that line of mountains was a
physical fact ?
The P R E S I D E N T : Yes.
Mr. T U R N E R : Was a physical fact ; then Avould this Treaty identify it ?
Sir EDWARD CARSON : It Avould, subject of course to the 10 marine
leagues.
Mr. TURNER : That is all I ask.
Sir EDWARD CARSON : And also subject to this
Mr. T U R N E R : If it were identified if there, then Avhy does it not
identify it as the line in contemplation eATen if not there ?
Sir EDWARD CARSON : Because it is purposely left out and you do
not find the mountains there.
The P R E S I D E N T : But what the Senator means, Mr. Solicitor, and I think
it does want an answer, is this, if there was a range of mountains, we wiU say
5 miles instead of 10 leagues from the coast, Avhich, going from smnmit to
summit, did establish a line approximately paraUel to the coast, Avhatever that
would mean, this Treaty Avould fix that as the boundary.
Sir EDWARD CARSON : Certainly, I said so.
Mr. AYLESWORTH : If there were no other mountains nearer the sea.
The P R E S I D E N T : I was putting that.
Sir EDWARD CARSON : I said so. That would certainly be so, but I
wish to qualify it Avitb this, that if in the course of your survey you found
that there was a nearer line of mountains along the shore then I would not
concede that the Treaty meant to adopt the particular line or any particular line you might select and which had been discarded and not put into the
Treaty by the negotiators. Supposing you had got (to use Mr. Watson's
phrase) a dominating continuous range nearer to the shore betAveen these two,
I say the negotiators having left it open as a matter of survey and description,
you would have to take what you found as the actual fact there nearest
the sea, and not of the one that you say or may guess was the one they had in
mind in framing this Treaty.
But, of course, if you turn to Faden's map, or to any of these maps, you
cannot teU which of the mountains they were talking about, because you will
find along the shore in Faden's map, almost continuously along the shore,
you will find mountains quite up to the shore, and I decline to admit that
they were talking of what they kneAV to be the conventional boundary, and
taking of that in language which implied that they were real mountains, that
is the whole foundation of the difference between myself and Mr. Watson.
Now, let me put it in another way. I am asked what would be the effect
of finding the mountains there as depicted upon the maps. Let me put
another question to Mr. Watson, in reply, of a similar character. Supposing
the only Une found along there was such a line in this exact position as
Mr. King is able to trace, what is the result ? WiU you discard it ? Would
you then say, " Oh, that is not the line in the Treaty, because you have got
to select one out of a number of difficulties " ?
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Qf course Mr Watson Avould jump at it if happened to be in that
position. It is not the fact that you have to jump from one summit to another ;
it is not the fact that you have to take mountains which m one sense are continuous, though in another sense are not a range or a continuous range.
That is not what he objects to—that is not really what he -objects to. What
he objects to is the situation of the mountains, because they happen to come
closer to the coast. Mr. Watson says the Treaty gives no direction as to these
mountains unless the maps are incorporated. He says there ig a certain
specific well-known chosen range of mountains. But I entirely deny that the
Treaty gives no directions. I sav that the Treaty gives many directions as
regards these mountains.
And there was one observation which I ought to have made, perhaps,
Avhen I was treating of the question which was put forward just before I
passed to the Treaty upon this subject, there Avas one observation I ought to
have made as regards Mr. King's line in relation to the question of barrier.
I ask, Avhy is not Mr. King'sliue—that is of one mountain after the other,
and always recollecting that there are not isolated peaks ; if you look at the
contour maps you AAdll see you are always on the mountains, except Avhen you
get doAvn into'the vaUeys near the shores—higher or lower, but I ask on the
barrier theory why i s ' n o t that as good a barrier a s ' t h e mountains Avhich
would be on a continuous observation ?
The P R E S I D E N T : I think that is a fair observation, Mr. Solicitor,
but of course the great question Avhich. we bave at present to decide, Avhich
you have yet to touch upon and which you are coming to—crossing the inlets
or not it is cpiite possible to draw Mr. King's line in one Avay if it is intended
to cut the inlets, and in another way if it is intended to go round the inlets as
a mountain line. I am only speaking of it as a mountain line at present.
Sir EDWARD CARSON : M l , I cannot conceive that, because then vou
will not he so near the shore.
The PRESIDENT : Wedl, I am not so sure of that ; that Avauts looking
at. Then I will put it to you in another way : it is quite possible to take a
line of summits nearest the shore Avhich. 'crosses the inlets, and a line of
summits nearest the shore which goes round the inlets; the mountains to a
great extent concur iu many places.
Sir EDWARD CARSON : Well, I am afraid your Lordship and I would
talk of shore in a different sense.
The PRESIDENT : I knoAv ; that is why I said you are coining to it.
Sir EDWARD CARSON : Yes.
The PRESIDENT : Once get whether vou are* to cross the inlets or not,
Ihen it seems to me ii is quite easv for Mr.'Kin.<v or Mr. Tittman, or anybody
<dsc, to draw a line which will still be in ewcry NCIISC llmt you. have put'a lino
ol. summits of mountains near the shore. 1 onlv mention that ; it is not, to
my mind, a great difficulty.
Sir EDWARD ( 'ARSON : I do not think 1 am reallv in accord with your
The I'UIhSIDIhXT: W I T well.
Sir IfJAYARI) CAUSO.X : 1 wiU Ml Y 0 l l w l i y . b e c
when you are talking of the inlets, whether vou are tret
Metg-.as coast. If you say you
•eating The shore of the inlets as coas
The P R E S I D E N T : Yes, that is exactly Avhat I meant; that is all I
neantH-batri£->we cannot give effect to the British contention—I am only

putting it for the purpose of making clear to you that the particular -point that
y 0 U are arguing doee not seem to me to present the difficulty that is suo-o-ested
by the other side. 1 can quite imagine a skilled surveyor" draAAnna* a Une of
mountains bordering the coast crossing the inlets, and the same skiUed
surveyor drawing a line of mountains bordering the inlets
In each case
it will be to a great extent the same mountains, but they will not cross
the inlets.
Sir EDWARD C A R S O N : I can only imagine that beino- done upon
one assumption, which I say is at the root of this question.

The PRESIDENT : Yes.
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Sir EDWARD CARSON : That you treat the shore of those inlets as
coast.
The P R E S I D E N T : Exactly ; and that is exactly what you are coming
to, I mean to say.
Sir EDWARD CARSON : I will come to that. I will come to that
presently.
I come, then, to what the Treaty says about the mountains. My Lord,
what it says is this :—
"La ligne de demarcation entre les possessions des Hautes Parties Contractantes sur la côte élu continent et les fiel do l'Amérique Nord-ouest, sera
tracée ainsi qu'il suit."
That is, the line shall follow—
" . . . . la crête des montagnes situées parallèlement à la côte."
Tt is not that the mountains parallel to the coast are to be the boundary.
He does not point out that there is of necessity continuity, and I point
that out particularly here, because not only do they say that that is not
so, and do not come in fact to " l a - l i g n e " at all, but'they say that you must
read in a " dominating range." I am sure I do not knoAv what " dominatingrange " exactly means. One bas a general idea of what is meant in the
argument, but what it Avould mean if it Avere in the Treaty I am sure I do not
know. A dominating range—a range—a dominating range may mean one
of several ranges, all behind the other, and one being higher than the
other. I am sure I do not know exactly what they meant by it, but it is only
for me to say that I have an impression that I can draw a line along these
mountains, and that there are no such Avords in the Treaty either as
dominating or range.
And I vrisb to make a particular observation as regards that—as regards
the question of range, and it is this, that if you look at the British Case
Appendix, p. 128, you will see on comparing the draft as settled by
M. Matusevich that be was correcting the draft which lie had before him,
something Avhich AA*US a translation of an English version of " range." The
Treaty sentence said this—p. 116, you will see Draft Convention _ embodying
Mr. Canning's final instructions. Here is the AA^ay he puts i t ; first he
says :—
" From the point where the line of demarcation strikes this degree it
shall be carried along the summit of the mountains parallel to the coast as
far as the 140th degree of longitude Avest of the said meridian ; thence the
said meridian line of 140th degree Avest longitude in its extension so far as
the Frozen Ocean shall form the boundary of the British and Russian
Possessions on the continent of America to the north-west.
" Provided, nevertheless, that if the summit of the aforesaid mountains
shaU turn out to be, in any part of their range, at more than the^ distance of
W marine leagues from the Pacific, then that, for that space—— "
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And so-and-so. That Avas translated on p. 122. This was translated
into French and submitted to the Russians, and here is Avhat it is that is
translated in this Avay :—
-jusqu'à ce quelle touche à la côte de terre ferme au 56e degré de
latitude' nord, depuis ce point-ci où la ligne de démarcation touche au
56° deoré elle suivra la crête des montagnes clans une direction parallèle à la
côte -jusqu'au 141 e degré de long'itude ouest (même méridien); et de là la
liane méridienne du 141 e degré du longitude ouest, dans son prolongement
jusqu'à la Mer Glaciale, formera la frontière entre les possessions respectives
des deux Puissances ; pourvu, néanmoins, que si la crête des susdites
montagnes, dans quelque partie que ce soit de leur étendue, se trouvera
située."
That is "of their range," "extent." Very AveU, it comes, then, that
that was submitted to M. Matusevich, that you will see is Article I I I strikes
that out :—
* " L a ligne de démarcation, pour cet espace, sera une ligne parallèle aux
sinuosités de la côte."
But he strikes- out that is all I am on at present—be strikes out all
reference to this Avord " r a n g e . "
Now, I ask again bereAvben in the penultimate draft this Avord "range"
is struck out, is it to be seriously contendeel that it is the intention of this
Tribunal to put it in ? I reaUy think there lias been throughout the whole
of the argument upon this point by the other side a latitude in the ideas
of Avhat negotiators are and what the effect of an ultimate Treaty ought to
be, Avhich seems to me to Avipe up the Treaty and set up the negotiations,
because here you have, positively in the very last draft, you have purposely
and specifically struck out all reference to range, and you are to put it in
again.
Mr. AYLESWORTH : Struck out and left out.
Sir EDWARD CARSON :• Struck out and left out. I do not know what
is the use of ever reducing in writing and making alterations if you are to
lie at liberty to go back upon the negotiations and write all in that has been
struck out. It certainly is a novel mode. It may be a rule of international
law Avhich my friend Mr. Taylor told us differed entirely from the rules of
evidence as between parties in contractual relations.
Mr. ROOT : Do you think that M. Matusevich meant to refer to a different
crest from that Avhich Mr. Canning referred to ?
Sir EDWARD CARSON : I think be meant not to embarrass the Treaty
with the idea of a range ; I think that is what be meant.
Mr. ROOT : You think be bad the same crest in mind that Mr. Gi
had?
Sir EDWARD CARSON : He bad the crest,
Mr. ROOT : The same meaning of crest that Mr. Canning bad ?
Sir EDWARD CARSON : It is very hard to say what each of them had hi
their minds, but I think very likely that what M. Mutusevicb thought was that
when you come to consider it may be difficult to ascertain Avhat it exactly
does mean—I wiU assume now the Avords were in—Avhen you Avere talking
of a range of mountains forming the boundary, Avbicb is nearlv 600 miles
idl
sufficient to pi
line Avas to follow the direction paraUel to the coast ;
to the way he
fixed it, the line was to follow the direction :—
" Dans une direction parallèle à la côte."
ffiat was to,e ljne with hini ; that was slightly altered afterwards.
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The PRESIDENT: An
course, your observation is very n
strengthened if you once grasp that the Treaty contemplates that it migl
a place that they were obbged to leave the mountains because they wen
for away.
Sir EDWARD CARSON : Certainly.
The PRESIDENT : It is obvious that "range" in the ordinary
s
J
of the word could not be intended.
Sir EDWARD CARSON : Certainly. I think it is perfectly clear
the word was struck out purposely, and I think if it was there it would
a great deal more difficulty.
Mr. ROOT : Do you mean you would strike out " la crête " ?
Sir EDWARD CARSON : No ; I do not know why you
suppose you have some reason ; I do not see why you say
crête."

y tnat, s
at.m'Vo n n

Mr. ROOT: You spoke of foUo-wing the mountains
Mr. Canning's draft and the draft as corrected by M. Matu
final Treaty is "la crête des montagnes " ; the " summit " not " STunmits.''
Sir EDWARD CARSON : Yes.
Mr. ROOT : " The summit " ?
Sir EDWARD CARSON : " The summits."
# Mr. ROOT : Not " the summits," but " the summit " of the mountains
which extend paraUel to the coast ; you say summits.

Mr. AYLESWORTH : Singular.
Mr. LODGE : Not " summits."
Sir EDWARD CARSON: Summits which are situated in a paraUel
direction to the coast. Now, " la crête " does not mean " the summit." That
I deny. I say it means the summits. I have bad this submitted—it is not my
own. I do not profess to be a French scholar, but I have taken some
considerable trouble to find out what the French of it is UteraUy.
Mr. AYLESWORTH : Is not a better translation of it, the EngUsh word
S the top ? "
Sir EDWARD CAESON : The tops.
Mr. AYLESWORTH : But if you say the top of the mountains ?
The PRESIDENT : It cannot be one top, it must be the tops of the
mountains. It does not matter, they must be joined by some sort of line.
Sir EDWARD CARSON : But, as we have to take the French word, let
me read a note upon the subject which I submit. The Tribunal can make
any inquiry about it and see if it is accurate. I have asked one of the best
French scholars about the matter, and he assures me that it is perfectly sound,
!

La crête des montagnes situées, &c
[1060]
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The use of the article (for " des S de les ") gives ^ more value to
" montagnes " and makes it a true noun. The translation is, " the summits
of the mountains situated, &c."
N.B.—It is perfectly justifiable to render the singular " la crête " by the
plural, " the summits," for the singular is generaUy used m French when one
of each is meant.
That is the point. Now notice the example : | ' la cime des montagnes est
couverte de neige ' "—and that is what is used in some of the negotiations
—translated into English " means ' the tops of the mountains are covered -with
snow.'
" ' On coupa la tête aux prisonniers.' It does not mean that 20 prisoners
or 100 prisoners would only have one head between them ; it means they cut
off the heads of aU the prisoners. We would say in English, ' They cut
off the heads of the prisoners.' "
The PRESIDENT : I reaUy do not think it is very necessary to go very
far, though I quite agree with that. We have Sir Louis Jette, but in the
draft Convention, they speak of " La base vers la mer des montagnes."
Sir EDWARD CARSON : " Dans la base vers la mer des montagnes."
The PRESIDENT : We do not say " the bases of the mountains."
Sir EDWARD CARSON : I was just going to say I have it on my note
at p. 87, you will find they talk thus of " la base vers la mer des montagnes,"
because they mean by that the base of aU the mountains.
The PRESIDENT : The base of each mountain.
Sir EDWARD CARSON : Yes, the base of each mountain, and so far as
that point is concerned, and so far as
Mr. LODGE : Mr. Solicitor, do I understand you to say that " la crête "
is always used and never the plural, that the plural is never used of | la
crête ?"
Sir EDWARD CARSON : Ob, I do not say any such thing.
may use it.

I say you

Mr. LODGE : You may use the plural.
Sir EDWARD CARSON : You certainly may, so I am told ; it is not the
correct way if you are referring to such a thing as mountains or as in the case
I quote " l a tête," taking a similar case you take it distributively with reference to the number of the noun which you mean to indicate. Of course, I do
not say that you might not say " les crêtes."
Mr. LODGE : WeU, I find here in Littré
" Elevons-nous, avançons vers les grandes crêtes vers les sommets escarpés
des grandes chaînes."
Sir EDWARD CARSON : Very Ukely.
Mr. LODGE : That is in the plural chain of mountains.
Sir EDWARD CARSON : Very likely.
Mr. LODGE : So it is quite possible to use it".
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Mr. LODGE : I do not know who the French scholar is you are quoting
The P R E S I D E N T : I d

hink it is followed by mountains.

Mr. LODGE : Chain.
Sir EDWARD CARSON : Chain is a different thing. It may be very
ht to use it ; you may have a number of " crêtes " along the chain, no doubt,
ere you are using the singular " l a chaîne," but what I say is, if you use
| plural, the mountains, the proper way to describe the tope of these
untains is " la crête des montacmes."
The P R E S I D E N T : Tl
phrase, anyway.

of that

Sir EDWARD CARSC N :
one " crête " for each moun
each prisoner when you a:
about this, but he can no d

No:

PRI IDDENT : We hj
•ouble.

sally means is that you take
just as you take one head off
lenator Lodge seems sceptical

)d auth<

EDWARD CARSON :

five : " Cet
de l'île
itant sur le
stem] >s dans le
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Mr ROOT : It is the base nearest the sea, not the mountains nearest
the sea.
Sir EDWARD CARSON : No, I do not think that is meant to be the
explanation. He says there are two points to be settled V in fixing the course
of the eastern boundary of the strip of land to be occupied by Russia on the
coast The seaward base of the mountains is assumed as that limit.
Mr. ROOT : That is the same thing that be referred to.
Sir EDWARD CARSON : " This is done by a proviso that the Une shaU in
no case (i.e., not in that of the mountains, which appear by the map almost to
border the coast, turning out to be far removed from it) be carried further
to the east than a specified number of leagues from the sea."
After aU, what is the seaward base of any mountain ? _ You do not talk of
the seaward base of mountains when you come 35 miles in because you see
the side towards the sea.
Mr. ROOT : It is the base opposite the landward base.
Sir EDWARD CARSON : WeU, then, you might take a mountain anywhere inland, and, having ascertained that the one side of it, if you went far
enough, went to the sea, caU it the seaward base, but I ask you to take
the two things together, which is reaUy the fair way to do it ; he quotes the
mountains nearest the sea, and then he talks of seaward base, and I do not
think that, taking the two together, you have any difficulty.
The PRESIDENT : You are rather doing what you criticized Mr.
Watson for doing, going back to the negotiations instead of the Treaty.
Sir EDWARD CARSON : No, my Lord, I purposely pointed out
The PRESIDENT : What I meant to point out is that at the time of the
Treaty and immediately afterwards they speak of it as the mountains
bordering on the coast ; that is better than aU the rest put together.
Sir EDWARD CARSON : That is better than all the rest put together,
but, my Lord, I prefaced my observations upon going back on this by saying
there it was in the Treaty.
The PRESIDENT : Yes.
Sir EDWARD CARSON : And I say in relation to it if you want more,
and I am not caUing it to bring anything new into the Treaty, that
there j jg is ; that the Treaty points out exactly the same thing as the
negotiations^ and I say that in drawing any Une, and this is a justification for
Mr. King's line here, it is impossible to draw one except taking the mountains
nearest the sea. You wiU get into any amount of trouble and difficulty in
drawing it and making an impossible line, not the Treaty line at all ; if you do
anything, take the seaward mountains. Now, my Lord, I shall be proceeding
to consider the question of coast.
The PRESIDENT : WiU you be able to conclude to-morrow, Mr. Solicitor ?
Sir EDWARD CARSON : I am not certain, my Lord.
• The P R E S I D E N T : You will do your best.
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Sir EDWARD CARSON : I wiU do my best.
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The P R E S I D E N T : We wiU sit later if necessary.

°Ct f

Sir EDWARD C A R S O N : No one is more-anxious to conclude than
lam.
The P R E S I D E N T : We know, Mr. Solicitor, and we wiU sit later if
°™ r o to-morrow.
'

[Adjourned tiU to-morrow at 11 a.m.]
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FIFTEENTH DAY.—Friday, October 2, 1903.

All the Members of the Tribunal were present.
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Sir EDWARD CARSON : My Lord, I was last night going to pass on
to the consideration of the Treaty, in relation to the coast, that we have to
examine here.
My Lord, before I do that I would b k e to make one remark; I did
remark it with reference to another matter yesterday, and that is to ask the
Tribunal to bear in mind that it is not merely, the mountains that were
paraUel to the coast, as I said yesterday, but they were drawing a line along
the mountains which were paraUel to the coast. I said that yesterday in
relation to Mr. King's line and in support of it, but I wish to apply the observation in another way ; also, that it gives an indication, at least I suggest to
the Tribunal that it gives an indication, that there is no reason in the world,
if you thought there was the line of mountains coming along to the inlets and
then the mountains going along upon the other side, there is no reason why
you should not draw the line across. Of course, there may be differences in
different places, but I shaU take, for instance, just to apply my point, a very
narrow inlet, a very narrow indentation in the coast going a long way in, as I
say that the Treaty itself allows you to do ; in that case you may draw a Une
across the inlet, if you find the summit of the mountains which you require
on each side ; and, if I am right in that, that I think is an additional
argument why you cannot answer the fifth question in the affirmative, because,
as the place was unsurveyed and it was entirely unknown to what extent
these inlets would run and what was the exact configuration of them, it would
be impossible to say that, no matter bow narrow or bow long the inlet might
be, you were not to do what the Treaty enables you to do—draw a line across
from one mountain to the other.
My Lord, I pass on now to the question of coast in the Treaty. Now,
let me say here in approaching that we must, as Mr. W'atson says, put ourselves in the position of the negotiators. There is no use attempting to
find out what the negotiators meant by that, by taking the rights as they exist
after the Treaty. You must take it as the rights exist after the Treaty was
negotiated, _ and that was one of the reasons why I took up so much time
yesterday in attempting to disprove—and I think I disproved it satisfactorily—the aUegation of Mr. Watson that Russia was ever the owner
of the mainland coast on which what is now called the lisière is situated,
and it seems to me that that consideration puts an end entirely to the
whole basis of Mr. Taylor's argument that be put forward here. At
the same time, with great respect to Mr. Taylor, who is one of the most
eminent authorities on international law—I quite freely and frankly admit
it—I decUne entirely to be bound by this, that, when you come to see what
was meant by the negotiators of the Treaty, you are to suppose they at every
moment at which they were framing the Treaty, bandied the proposals from
one to the other, using language and phrases which may have a certain
meaning amongst publicists such as Mr. Taylor, that tbey had at their elbow
some gentleman equally eminent with Mr. Taylor, explaining to them that
there only existed, to the knowledge of writers on international law, two
kinds of coast, namely, the political coast and the physical coast. And you
ought to bear in mind -that, as the poUtical coast is something imposed or
superadded to the physical coast, if you cannot get a political coast you can
get no trend of the coast within the meaning of the phrase that is used in the
documents.
I do not know whether your Lordship really foUows the way in which
Mr Taylor pressed that. He makes the meaning at aU events perfectly clear
m the passage at p. 551 in which he says :—

S If there is no reason for it, is there any authority for it 2 I respectfuUy
caU upon the Representatives of Great Britain to go, if they can and search
the international jurisprudence of the world "
Well, my Lord, I have not done that since Mr. Taylor's speech and 1
think I shaU show you why I have not asked you for an adjournment to do
that—
"international jurisprudence of the world and see if they can prove from the
treatise of any publicist in any nation that anybody has ever put into any
book anything m the way of authority for the proposition that a poUtical
coast line can exist back of a poUtical coast Une."
I have already said that does not arise here at aU, because at the time
the mainland was n o t t h e possession of Russia, and the mainland must have
had a political coast, if you can define what a political coast reaUy means.
"I say that it is absolutely impossible, upon the basis of reason or
authority, to establish or to give any colour to the idea that such things
exist. It cannot exist under the existing principles of international law.
" I f that is true, the only coast line that can take the general trend of the
coast is the political coast line. Then that interior coast line is a physical
coast line, and has the character and attributes of a physical coast Une which
exists for the purpose of a boundary merely. There can be no conflict there
of precedent authority. A physical coast line is made by the hand of Nature
where the salt water touches the land, and that is the explanation of the word
' sinuosities.' "
If Mr. Taylor puts it in that way, I should have Uked him to go on to
explain how he can draw bis Une parallel to the sinuosities. If the conclusion
of his argument is that you are driven to nothing but the sinuosities, and that
he makes out of Article IV something different in the paraUeUsm from what
there is in .Article III, I really think bis line must fail altogether.
Then he goes on :—
• A physical coast line is made by the band of Nature where the salt
water touches the land, and that is the explanation of the word ' sinuosities ' ;
it was to indicate that these people were deaUng with a question of boundary ;
they were not dealing with a political coast line for the purpose of jurisdiction ;
they were dealing with a physical coast Une, as Rivier says, for the purpose
of barrier. . Therefore, as the physical coast Une must follow the marks put upon
it by the hand of Nature, the physical coast line foUows the sinuosities as
Nature made them, and when you put the political coast line out here
{indicating on the map) it is impossible to have it there.'
I The whole confused and fundamental misconception upon which this
whole British line is based is that you can run a political coast line in here.
And there you bave a positive demonstration. To talk about a Une going
across Lynn Canal, whether it is 6 miles or 10 miles, becomes empty jargon
unless it is a poUtical coast Une, for no other coast line can go acro-ss the head
of a bay or inlet, and aU this is unintelligible jargon in conflict with the very
fundamentals of international law. And it is upon that fundamental confusion, the idea that there is a trend of the coast of which international law
knows nothing. There can be no trend of a coast except the trend where the
political coast line is. If that be true, then the conclusion is irresistible that
the coast—and there is no use in our confusing ourselves by the word ' ocean.'
The primary inquiry is : What is the coast ? That is the technical question
to be defined, and ' coast ' is where the salt water touches the land."
Now, my Lord, if it was necessary for me to argue in the way Mr. Taylor
lias argued, all I can say is, I think I could devote considerable time m pointing
out that as there was a political coast, because the mainland had then a
Political coast, and as there was a poUtical coast, as the coast did not belong
to Russia, and as, if I take Mr. Taylor seriously in saying, that there can be
°nly a general trend to the political coast, aU I can say is, that-for the twenty
or thirty years for which this matter has been debated between the Parties, 1
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could bring abundant evidence that everybody bad admitted that there was a
general trend of the coast, and if that general trend could only exist in relation
to a political coast, and if that poUtical coast would, according to the assumption of Mr. Taylor, cross the Lynn Canal, I think I could base a very good
argument to show that, upon Mr. Taylor's own showing, the general trend of
the coast would go in the way in which I have marked it out.
But, my Lord, I protest against reading these twisted views of the writers
upon international law into a Treaty of this kind, which was not dealing with
these questions in the way in which these particular matters of political coasts
are worked by writers upon international law, but was using plain language,
the language of the negotiators, which they themselves perfectly weU understood without going into these refined distinctions of writers on international
law.
Now, my Lord, what is the effect of what Mr. Taylor asks you to do,
Having satisfied himself that there is no poUtical coast, and that there can
only be the general trend of a political coast and that, therefore, there can be
no general trend here, having satisfied himself of that be comes to a perfectly
satisfactory conclusion, and be says you may discard the word "ocean"
altogether. That is the result of the whole thing ; you may discard the word
" ocean " altogether. That is, of course, what be is leading up to in his argument, just as Mr. Watson said that the moment you read the map into the
Treaty, he was able to teU you the exact line of Vancouver or Faden, that the
negotiators had on the map. He said the whole thing was perfectly simple.
AU you had to do was to draw your line here ; you were not bothered with
" ocean " o r " trend of the coast " or anything else ; and so here Mr. Taylor
| Just blot out coast ; you have come to the conclusion there is no political
coast ; blot it out ; and then the whole matter is absolutely simple, and you
decide the question that way."
My Lord, that wiU not do ; you have to go to the language of the Treaty,
the language in its plain ordinary sense, and you have to try to see what is
meant here by coast.
And now, my Lord, let me put very shortly what I
in the first place we are to get what is | coast " from
hot from the definition of writers on international law.
coast is the edge of the ocean, and I say that no other
can be given to the Treaty if you are to read Articles
because what Article IV says is this :—

say about that. I say
the Treaty itself, and
I say here that the
possible construction
I I I and IV together,

12nd. That whenever the summit of the mountains which extend
parallel to the coast, from the 56th degree of north latitude to the point of
intersection of the 141st degree of west longitude, shaU prove to be at the
distance of more than 10 marine leagues from the ocean."
Now, I say they put in that word especiaUy, not "from the coast,"
because that would have left some question to be decided ; there might have
been a difference. A man may talk of the coast in a very loose way. As was
said by Mr. Robinson, a few days ago, be may talk of going to the coast when
he is really going to some inland water or water that may approach the sea,
but they put in the word " ocean," 1 1 0 marine leagues from the ocean."
" T h e limit between the British possessions and the line of coast which
is to belong to Russia, as above mentioned, shall be formed by a line parallel
to the windings of the coast, and which shall never exceed the distance
ot 10 marine leagues therefrom."
That is from the coast, but it must also mean " from the ocean," because
it you are to measure the mountains 10 marine leagues from the ocean you
must measure the line from the same place, and if that is so, if I am right in
that, and I believe no other possible construction can be given to that fourth
Article, then I. say that I demonstrate from the Article itself that the coast is
the edge of the ocean; otherwise I cannot see bow the Article itseU is to
be worked.
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Sir EDWARD CARSON : No, I do n o t ; I mean from the ocean, what
is known as the ocean What I say is the coast is the edge of the ocean what
is ordinarily and usuaUy known as the ocean, which I understand to be the
largest division ot water which is known in our language. It is the water
which separates great continents one from the other. That is " ocean " in its
ordinary sense. AU other waters, the minor waters, have their, own specific
names, whether you caU them seas or whether you call them inlets or
whether you caU them canals, or whatever else you may call them I say that
everybody knows perfectly weU what " ocean " is as contradistinguished from
these smaUer seas, and they speciaUy put in there the word " ocean " so that
there might be no ambiguity about it.
I go further into the Treaty to prove this. I say that the " ocean " means
something which does not r u n u p the inlets, and I prove that by the Treaty
itseU, because it says you are to draw a Une paraUel to the coast which is
the edge of the ocean, and I say that if you are to take it as being the
edge of the salt water_ you have only to look at the contour maps or at any
of the maps to see it is absolutely impossible ever to have expected that
mountains should r u n " paraUèlement " to these various inlets, and it h a s
always been admitted by anyone who has investigated this matter it is
absolutely impossible to draw a Une " paraUèlement " to these sinuosities.
You wiU see that afterwards ; I dare say you have it already present to your
minds.
Then I say that I bave a right to construe the word " ocean " by reference
to the questions you have to answer ; and here, again, I am afraid I am going
back upon something I said yesterday, but i t seems to me to be of such vital
importance in this Case that I must go back upon it. I look at-the question
in this Case, and I say that the questions in this Case must mean something ;
I say they must mean something which was agreed upon by both parties, as
the basis upon which the question in dispute between the two Governments
could be settled, and I say that these questions, when you look upon them, at
least assume that there can exist the general trend of " coast." I think that
"general mainland coast " must be something in contradistinction to inlets.
Now, just look at the questions for one moment.
"(1) I

L

the m

land coast of the ocean strictly so called."

What did t h e partiees mean by that ? Did they mean where the salt
lor said ? I t is impossible. It is impossible
water touched land, as M
Lat is not " the ocean strictly so caUed." And
they could have meant tha
then it goes on :—
Or (2) " was it the in
where the mainland coast

neaning of the said Convention that
T deep i n l e t s —

Does not that show tl
into account the indentatie

they previously meant the coast without taking
? And then they go on :—

I (a) From the Une of general direction of the mainland coast, or
{b) from the line separating the waters of the ocean from the territorial waters
of Russia, or (c) from the heads of the aforesaid inlets."
Now, my Lord, just let us see to what the construction of the other side
would lead us. I 'may use this in aid of my contention, that the Parties
agreed before they came here that these questions arose upon the Treaty, and
from the very fact that they do not leave it to the Tribunal to determine
what is mainland coast or what inlets there are, they must be taken to have
been assenting, because nothing else can be deduced from these questions ;
they must have assented to the difference I am drawing between the coast,
without taking into consideration the indentations that may be found m it
and the indentations themselves, and if I am right in that I think I have
generraUy established what I say that " ocean " here has the ordinary, the
large wide meaning which it has in our own geography—of the largest
description of water that we know undivided, and not the limited meaning
that is put upon it by Mr. Taylor.
4
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But iust look at the result which would foUow if you take the contention
on the other side. When we asked Mr. Dickinson to draw bis line of the
llets. Well, then, I suppose,
su_
coast, he drew the coast round aU th
Tribunal to answer the question |
my Lord, I may ask the Alaska B o r ^
I Was it' the intention and meaning of the said Convention that where
the mainland coast is indented by deep inlets forming part of ' the
territorial waters of Russia, the width of the hsiere was to be measured
(a) from the line of the general direction of the mainland coast " ?—
with the affirmative answer: It was "from the general direction of the
Une of the mainland coast." That is the only answer you can give us,,
and that is the answer we ask. And I do not see, if their construction was
right, if there was no such thing as " the mainland coast and if " the
o-eneral direction of the mainland coast " meant such a line as runs round
everywhere where salt water touches—that is what m form they have given
as their definition of it—I cannot see what is the object of the two questions.
The real question, then, would have been not whether you are to measure it
"from the general direction of the mainland coast" (which, according to
Mr. Dickinson, runs round the inlets) or from the inlets, because the two
things would be identical ; but what the Parties woulel have asked was, as to
running up the mainland, what do you mean by " mainland " ? That would
have been really the question, and the answer that Mr. Taylor, as_ I understand this argument, asks you to give' is that there is no such thing at aU
as mainland coast, but'that is not one of the questions submitted. Therefore,
I submit that on this word " coast," which I have defined as the edge of the
ocean, you find the Parties, by the very questions which they have framed
here, admit that there is a general trend of the coast which I say is contrasted
with the inlets themselves, and it is impossible, on the agreement that has
been come to here under which the Tribunal is holding this investigation,
to say that the Parties before they ' came here did not say that the real
question was, are you to measure from the tops of the inlets in that manner,
or are you to measure from what we call the general trend of the mainland
coast ? It is useless to proceed with an Arbitration of this kind unless some
meaning is to be taken out of these questions, and if you get any meaning at
all out of the questions it must be in the manner that I bave already said.
I reaUy have gone back to that, because, as I said yesterday, I am
extremely anxious, in the first place, that each member of the Tribunal
should fully realize the extent to which it pushes them in giving his answers,
and because, I see, however the Tribunal may solve it, the very great difficulty
of giving answers, yes or no, to any of those questions, and it may be if one
goes outside the questions, having regard to the diplomatic correspondence
which took place before this investigation came u p , in which the Parties refused
to submit^ any general question to the Tribunal, that with this very limited
reference in going outside of the questions, or attempting to ' answer them
otherwise than in the way in which those who framed them expected that
answer would be given, you would only be landed in further trouble beyond
what we have at the present moment, and that, of course, I am particularly
anxious should be guarded against in the interests of both Parties.
Now, when Mr. Taylor teUs us that we are all really taUring nonsense
when we talk of the general trend of the coast here, because he and the other
great authorities on international law know of no general trend of the coast,
except of I political coast, what were the Parties talking of all these years ?
How was it nobody ever found out, notwithstanding all the hands through
which this passed, that it was impossible to find any other general trend of
the coast except this political coast? What a nmnber of fools have been
engaged in this transaction ! There is Mr. Mendenhall, whose instructions
w e r e r e a d a t considerable length by the Attorney-General. Mr. MendenhaU,
I believe, is a very distinguished man. I believe that be was a man very
much trusted by the United States—certainly a man not very friendly to my
country, but I forgive him for that. The only way be saw of carrying out
toe Treaty when the Convention of 1892 was entered into—mind you, the very
Convention which has lead to this Tribunal being appointed—the only way
he saw of carrying it out was by directing bis surveyors to find the generaltrend of the coast, and then to make their surveys, and the whole surveys
• have been based upon them, and there has not been one word said
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about that by either of the learned Counsel >vho preceded me in
this matter, and I am entitled to presume ther ) is no answer
to i t ; and he proceeds, and gets all these questions gone into—it
is a matter that took years—upon this mistaken basis ; whereas all-he bad
to do was to ask somebody of intelligence, who would have told him, " Why,
there is nonsuch thing unless .you get a poUtical coast, and there is no political
coast here "• ; and so the whole matter has gone on, and here we are now in
the Convention of 1892, having been appointed to fix the data upon which this
Tribunal might determine this matter ; they go on and waste aU this expense
upon the assumption that they can get the general trend of the coast, which
was taken as the one which we now suggest by Mr. MendenhaU himself in his
instructions to bis .surveyor. He never thought for.a moment of going back
as the American line goes back. You will find that his surveyors never
reached it at all. Why ? Because be suiweyed the 30 miles back from the
general trend* of the coast and from no place else. That was pointed out by
the Attorney-General as lie went through the contour maps. Well, if you are
to cast all that aside, and if you are to accept Mr. Taylor's argument, I suggest
to the Tribunal the proper report to make to the respective Governments is
that we have all gone on a wrong basis.
The P R E S I D E N T : But, Mr. Solicitor, without going into geographical
books and things of that sort, I do not think it can be denied that there is such
a thing as the general trend of the coast. You find it in geographical books
over and over again.
Sir EDWARD CARSON : I know.
The P R E S I D E N T : The question is what does it mean here.
beyond argument to say you can bave a general trend of the coast.
Sir EDWTARD CARSON : I read out to you the passage.
with the United States' Argument.

It is

I must deal

The P R E S I D E N T : Certainly.
Sir EDWARD CARSON : I have to deal with the United States'
Argument, and I do so for this reason all -the more because it is not merely
the arguments of Mr. Taylor that I am dealing with, but I am dealing
with the map which has been put in, and whicli Mr. Dickinson reUes upon as
pointing out to you what is the general trend of the coast.
Mr. DICKINSON : I do not want to interrupt you, but you are probably
misleading yourself, and I think perhaps I had better correct you. That map
is not put in as showing the general trend of the coast.
The P R E S I D E N T : You .said it was to show the line to which you
were to run a paraUel.
Mr. DICKINSON : We caU the coast the line in the Treaty, but the
SoUcitor-General is labouring under a misapprehension if he _ thinks that
represents the general trend of the coast, and I want to correct him.
Sir EDWARD CARSON :
sorry.

If I misrepresent my friend I am very

Mr. DICKINSON : Not misrepresents ; I only wanted you to understand
the point, so that you may discuss it.
. " ;•
Sir EDWARD CARSON: ReaUy, then, I should like to know what is
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their view of the general trend of the coast. I am entitled to ask that. If
he can explain when he comes to speak, I think we are entitled to know. He
says it is all the sinuosities, and I thought he meant that it was all the
sinuosities of the coast.
Then, again, you find that Mr. Bayard also talks of the general contour of the
coast, and that Mr. Phelps talks of the coast itself being indented, which, of
course, is a thing which really I claim in this Case that the Treaty itself shows,
as I have already attempted to point out, that the coast is the edge of the ocean,
that the ocean is something which is different from the salt waters, if you
please, which faU into the indentation, because it certainly would be a novel
thing to lay down that the ocean was everywhere where you found salt water
touching land. I do not know where we would be stranded. ; I. do not know
whether we ought not to go out and look at the ocean now, if we are to take
I ocean | to extend as far as the salt water goes.
Now, if that is so, if the coast, then, is something to which a paraUel can
be drawn, I wiU only leave this by saying it is impossible to draw a paraUel
to the coast that has been marked, as it has been marked by Mr. Dickinson,
or those who advise him, and I should like him to point out what he thinks
is the general trend of this coast, which is the matter upon which the whole
survey has been made, and if we are not enabled to use that survey, I do not
know what we are enabled to use.
Now, I say, passing from that, the negotiations, so far as you can gather
anything from them, show that I am right in my construction of coast as
being the edge of the ocean, and draw a distinction between the ocean and
the waters of the inlets. I say that, because we have several times during the
negotiations, the head of Portland Canal treated as " dans les terres," and not
treated as coast at aU, and I think that Portland Canal is a useful instance,
because it is in configuration, when you look at the maps, much more like the
Lynn Canal than any other inlet along the lisière. I am not going through
the various passages, which have been already referred to by the AttorneyGeneral ; I wiU only cite one of them again, just to remind you of it. If you
look at p. 76, it is :—
"Afin de ne pas couper l'Ile du Prince de Galles, qui, selon cet arrangement, devait rester à la Russie, nous proposions de porter la frontière
méridionale de nos domaines au 54 degrés 40 minutes de latitude, et de la
faire aboutir sur le continent an Portland Canal, dont l'embouchure dans
l'océan est à la hauteur de l'Ile du Prince de Galles et l'origine dans les terres
entre le 55 e et 56e degré de latitude."
Well, nothing is more explicit than that phrase " l'origine dans les terres."
Am not I entitled to apply these words as a description of Lynn Canal ?
Supposing the negotiators were describing Lynn Canal, what reason is there
that they should describe it any differently from the way in which Portland
Canal is described ? I have here a photograph of a portion of the top of
it, or near the top of it.
The PRESIDENT : Where is it taken from, do you know?
S i r EDWARD LARSON : ft i s taken from the summit of a mountainMount Davidson. It is taken at a height of over 6,000 feet, and it was taken
in 1894.
The PRESIDENT : Yes.
Sir EDWARD CARSON : It was not taken for the purposes of this
investigation, but it looks to me a curious kind of ocean.
(The photograph was banded to the Tribunal.)
Sir EDWARD CARSON : Now, is not that the kind of thing which I

anight fairly use for the description | dont l'embouchure est dans l'océan " and
also of the words 1 origine dans les terres." It seems to me to be exactly
the same, but you are asked here even to go a great deal further than this
because you are asked to take not merely that but to say when you cr0 T1p
higher, and you go u p into the Taiya Inlet, that that is "ocean " and into
the Chilkat Inlet on the other side that that is " ocean," and that'any inlet is
the ocean. I say that the thing is absolutely impossible, and if you look at
the configuration of the heads upon these contour maps—you have seen them
before,and I am not going to stop to examine them—I say the thing is monstrous.
If you look at the whole of the correspondence, the index we get is really
upon this Portland Canal, and if that is the description of the Portland Canal
and I say also of the Lynn Canal, it is even much more applicable to
Endicott Arm than any of the indentations along this lisière, which as I showed
you yesterday branches out into various shapes' on both sides. It was on the
contour map we looked at yesterday. I submit that these words are apt for
the description of this, and this is remarkable, with reference to the description as to Portland Canal, that, when on two occasions Mr. George Cantons; used
the description about the line touching the coast at the head of Portland Canal,
he was at once corrected, and the words were put back, similar to the ones
which I have just quoted, to the Tribunal. When we put in " touching the
coast of the continent," it was at once corrected. However, I am not.going
to stop to dweR upon that, and, while I point to that as a strong argument, to
show what the negotiators bad in their minds when they were using " coast "
and when they were using " océan," in relation to Portland Canal, I ask my
learned friend, when be comes to reply in this Case, to teU me what he relies
upon in the negotiations to show any different meaning in the treatment
of these inlets along the Une of the lisière.
There is one matter which I should Uke to call attention to if we are to
go back to the negotiations to explain this word " ocean "—I mean to the various
drafts. In the draft that was submitted by Mr. Canning in his final instructions to Mr. Stratford Canning, be used the word " Pacifick." You will find it
•at p. 116.
1 Provided, nevertheless, that if the sum
:shaU turn out to be, in any part of their rang
10 marine leaffues from the ' Pacifick.' "

aforesaid mountains
i than the distance of

That was translated in the Treaty to ' Ocean,' showing that it means the
Pacific Ocean. That is at p. 116 of the British Case Appendix; so that
you have to apply the word 'Pacifick.' There is one other observation
that I should make about this Portland Canal, and that is that when
Mr. Bayard, in the letter read to the Tribunal, comes to talk about Portland
Canal, he caUs it the inlet, as it plainly was and plainly is.
Now, I come to say a few words as regards Article VII. It has been
referred to frequently in the course of this Argument, and I really would like
to press the argument upon this Article VII as much upon the Tribunal as I
can, because it will be at once seen that it is a very important argument
which arises upon it.
Now, Article V I I certainly refers to the lisière. I do not think anybody
•can dispute, as a proposition, that it certainly refers to the lisière. The question
is—does it refer only to the lisière? Can you show that it refers only to the
lisière, so as by that to make the provisions of it applicable only to the lisière,
and show that the Parties so agreed because they contemplated that each Party
would have bays and creeks, havens, seas, and gulfs in the lisière. Now
I start with this, that it certainly applies to the lisière. I go further, and I
say that it applies only to the lisière ; and I say if I am right m that it carries
me the whole way in this Argument that it was contemplated by the Parties
that a portion of these inlets might belong, when the Une came to be marked
out, to Great Britain, and that they might have mutual rights along the lisière
in relation to these inland waters, and that it was necessary to give
reciprocal advantages, one Government to the other.
Now, I have traced through this correspondence and, without wearying
the Tribunal by going through it, I make this assertion, that from beginning
to end you can point to nothing in the correspondence which shows that that
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would refer to anything but the lisière. If you look at p . 104 you can see
objections that were alleged to arise upon the dralt that had been
submitted :—
" I have made in some marginal notes some remarks as to minor points,
and I reserve to myself the duty of making, in this despatch, the most observations, those concerning clauses which it is utterly impossible for us to
accept.
" They are three in number :—
" 1. Liberty to English subjects to hunt, to fish, and to trade with the
natives of the country, perpetually, on the whole of that_ part of the coast
which constitutes the subject of the discussion, and which extends from
59 degrees of north latitude to 54 degrees 40 minutes.
" 2. Liberty to English subjects to bunt, to fish, and to trade with the
natives of the country for ten years on another part of our coasts and islands,
from latitude 59 degrees north latitude to Behring Strait . . . ."
Now, I point the Tribunal's attention to the fact that the whole matter it
refers there to the coast from 59 degrees north latitude _to_ 54 degrees 40
minutes. It does not go 1 inch below—which is the point, if it is the point—
of Prince of Wales Island from which the line was to run. Now, what does
he say about that ?—
I We have been wiUing to suppose that, in spite of a formal taking possession, a long occupation of the principal points, and a peaceful exploitation
of the sources of revenue and wealth presented by the countries in question,
Russia's rights of sovereignty to the 51st degree of north latitude might be the
subject of a doubt. We, have consequently, confined tbem to the 54 degrees
40 minutes, and, to prevent any new dispute from arising on this point, we
have permitted one of the Powers with which we were in litigation to share
for ten years, on the whole extent of coast where our rights have been disputed, the profits of bunting, fishing, and trading with the natives. We offer
the same advantages to England ; but to grant tbem for ever would be toobtain the recognition of our .rights of sovereignty only to abandon the exercise
of tbem."
That can only mean the lisière down to 54 degrees 40 minutes.

Then he

I Russia's rights of sovereignty over the North-West Coast, beginning at
59 degrees of north latitude, have been disputed. Hence, between that
degree and the paraUel which would form our southern boundary, we
hastened to offer special advantages to the Powers with which we were in
dispute. We granted to the Americans for ten years the right to fish, to hunt,,
and to trade with the natives of the country, and we will make the same
concession in favour of the subjects of His Britannic Majesty ; but it must be
well understood that this concession will only comprise the space inclosed
between latitude 59 degrees and the southern boundary of our territory—to
wit, latitude 54 degrees 40 minutes, for to the north of the 59th degree
His Imperial Majesty's rights of sovereignty have never been questioned, not
only in no official document, but in none of the articles which the EngUsh
and American newspapers have published on this subject."
Now, my Lord, what does that show ? It shows that Russia was wiUing
to treat about these rights upon the lisière, but absolutely refused to treat
above the 59th degree of latitude, on the ground that the coast line from that
degree northward's was never in dispute, and that nothing would induce
them to give rights upon any portion of that to England. Very well, that
being so, and that being the way all through the correspondence, they never
departed from it, but were insisting upon it and never brought into discussion
what was to be the extent to which the right for the ten years was to be
given in anything but the lisièré\ because I defy anybody to find out one word
right through the Avhole correspondence bringing it beyond the hdère, or
bringing it below 54 degrees 40 minutes or bringing it above the 59th degree
north.

You then come to the VHth Article. And how is it a
Vllth Article applies to something out of the lisière ? I must
great difficulty in foUowing the Argument, but what is said is'
stand it. They read Article VII :—

I that the
[ find very
aslunder-

I During the period of ten years, to date from the !
Convention, the vessels of the High Powers, or those bel
respective subjects, shall h a t e equally the right to frequent, *
or hindrance whatever, aU the interior seas, the gulfs, havens
those parts of the coast mentioned in Article III,' in order to
and to trade with the natives."

of this
,o their
.shing

Then they say you come back to Article I I I ; and the Article takes you
'the coast of the continent and the islands of America to the North-West."
WeU, but is it not demonstrable that that is not the meaning of it upon
the negotiations ? Is it not demonstrable that the North-West Coast beyond
59 degrees never was in controversy in this matter at all, and are you to
say that what the V l l t h Article refers to in Article III is the North-West
coast, although it does not say the North-AVest Coast—is it not impossible to
say that this refers, in talking of the word " coast," to the North-West
Coast, as though that were the only coast mentioned in Article I I I ? You
cannot limit it, you cannot say, " I take the North-West Coast as being
what is referred to there as " coast." But then I superimpose upon that the
negotiations which show that it did not mean the whole of the North-West
Coast, but meant only a portion of it from 5!) degrees downwards, and meant
perhaps something at the other end from 54 degrees 40 minutes." You cannot
do that, because there is nothing to enable you to divide the North-West
Coast there if you take it at all ; but in addition to that there is no reason in
the world why, if this was to be the North-West Coast, they should have taken
the trouble to put in a reference to Article III. If you eliminate the NorthWest Coast as a whole, as I say you must to give any meaning to it, I say
looking at the Article itself it carries you the whole way.
But I think there is a stronger argument even, and that is this—that
if you look at the penultimate draft you will see that there was no mention of
•any coast at all except the lisière. Li you look at p. 129 of the Appendix—the
one that was settled by M. Matusevich—if you look at Article Aril, there it is
I during the period of ten years . . . "
The P R E S I D E N T : You have read the wrong one.
the earlier one ; that is the final one.
Mr. A Y L E S W O R T H :
•corrections.

That

is the EngUsh,

with

You meant to read

M. Matusevich's

Sir EDWARD CARSON : That is the English of it, my Lord.The P R E S I D E N T : That does mention, you see, " coast " mentioned in
Article HI. You were saying the earlier draft did not mention it, 1 think.
Sir EDWARD CARSON : No, but I say Article I I I does not mention
the North-West Coast ; that is the point.
The PRESIDENT : Yes.
Sir EDWARD CARSON : As I understand the argument the way they
got out of Article VII is by going back to the North-West Coast.
The PRESIDENT : Yes, I foUow you.
Sir EDWARD CARSON : I may be wrong in that, but^that i ^ h a t l
understood was the answer to the argument. But I point out heie that
Article III, on p. 128, merely says :—
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" The line of demarcation between the possessions of the High Contracting Parties on the continent and the islands of America to the north-west
shall be drawn in the manner foUowing."
It does not say " o n the coast," nor does it say that, the coast shall be
divided or anything of that kind. Therefore, when it talks here in Article VII
of these parts of the coast, I say you have no coast mentioned at aU except
the coast which is defined as the lisière.
Mr. AYLESWORTH : There is the expression in Article I I I in the last
line, " parallèle à la côte."
Sir EDWARD CARSON : Parallel to the coast at the point of intersection of the 141st degree.
Mr. AYLESWORTH : That is the only coast mentioned in the Article.
Sir EDWARD CARSON : That is the only coast you get out of that
Article, and the final form of the Article does not matter to me. You may say,
" Oh, but the final Treaty uses the word ' coast ' ;" you may say that if you
like, but it is just as good, whatever form you may have the Treaty in, if I
show you that the gentleman who has taken care to go through anel put the.
thing in its final àhape contemplated that a portion of the inlets, and gulfs,
and havens might, upon the topography being known, belong to Great
Britain and that it was necessary to reserve rights—that is quite sufficient
for me. That is quite sufficient for me if I show that in the course of
the negotiations, and there may be some answer to that ; but I submit to
the Tribunal no answer has been given, and I myself can suggest no answer
to it.
Mr. A Y L E S W O R T H : It is M. Matusevich who put it into that shape by
breaking up Article III.
Sir EDWARD CARSON : He put it into that shape, and, until it was
put into that shape, there might have been always a possibility that they were
referring to some other part of the coast, but he himself purposely broke it
up, and in doing so be took away the argument which might have been made,
that there was a reference there, not to the lisière, but to some other coast,
and it is impossible be could have framed Article VII, I submit to the
Tribunal, in the form in which it is there, unless be contemplated in his own mind
that England might have rights to give away upon a portion of these inland
waters when you come to draw the boundary line according to the Treaty.
When it is suggested that we are to take it, that that refers to some other part
of the British possessions, I should also like to see anywhere throughout the
negotiations where they ever made any claim to get anything from us in
relation to any other parts of the British possessions. I do not know of anything in relation to it, therefore I submit that you cannot discard this VHth
in construing the Treaty.
I think, my Lord, Mr. Watson himself said, in speaking, that this referred
to the lisière, and that the Russians would not allow it to apply to anything
but the lisière, so far as Russia was concerned. You notice in the letter to
which Mr. Watson referred, Mr. Canning says :—
" Your Excellency wiU be careful to make it understood that this limitation of time cannot in any case extend to the. use of Great Britain of the
harbour of New Archangel, stiU less of the rivers, creeks, Ac, on the
and the Draft Convention inclosed in that letter had two Articles in it. Then i r d Article gave to British subjects free navigation for ever along the lisière
and along the neighbouring islands. And then the other Article, that isArticle V, referred to :—
" . . . the other parts of the North-West Coast and the islands adjacent,
thereto, belonging to either of the two High Contracting Parties. . . . "
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l u that Article i n " f o r ever
is changed to " t e n years," while
Article V is struck out altogether, and the result is that the I l l r d Article
is fixed by M Matusevich and it does seem to me that it wiU require some
answer why M. Matusevich thought there were some inlets, creeks, havens
and harbours which might belong, or part of which might belong, to Great
Britain. YVnat answer is to be given to that when they say that it was in the
contemplation ot the Parties that we were to be entirely shut off from the
sea, and not aUowed to get to the sea where these inlets were ?
Mr. AYLESW^ORTH : I suppose this material that we have before us is
exhaustive as to all documents that exist, but I observe, Mr. SoUcitor, that
there is a change in the wording.
The introduction of that very word
"océan " that you were referring to occurs after this final draft, as revised by
M. Matusevich. You observe that M. Matusevich uses the words " l a mer,"
and uses them twice in the Article about the width of the lisière.
Sir EDWTARD CARSON : Yes.
Mr. A Y L E S W O R T H : Then, when it comes to the final Treaty, it is
changed into " l'Océan."
Sir EDWARD CARSON : It is changed into " the ocean " in that final
Draft, which was sent by Mr. Canning. It is caUed Pacific.
Mr. A Y L E S W O R T H : That is earUer than M. Matusevicb's work.
Sir EDWARD CARSON : That is earUer than M. Matusevicb's work.
Then he changes it into " mer," and " mer " is changed to 1 océan."
Mr. A Y L E S W O R T H : I n the final Treaty.
Sir EDWARD CARSON : Not putting in Pacific.
Mr. A Y L E S W O R T H : But he leaves, in Article VI for instance, the
phrase as to the rivers that take their course toward " la mer Pacifique."
Sir EDWARD CARSON : Yes.
Mr. A Y L E S W O R T H : He leaves it there, but changes it in the other
Article.
Sir EDWARD CARSON : He leaves it there and changes it in the otherplace. Now, I have nothing further to say upon this matter. I submit I
have made good what I tried to deduce from the Treaty. I submit that,
everything in the negotiations goes to support the distinction between the
inlets and the ocean proper—what I caU the ocean proper—or what the
questions caU " Ocean strictly so caUed," and I submit that Article V I I
supports the whole contention.
Now, my Lord, I pass on to an argument of Mr. Watson, which was the
first argument he used, and upon which he laid great stress, and I must, of
course, notice it before I conclude my observations. He made an argument
as to the purchase by the United States_ in 1867, and at p . 327 of the notes
says this ; this is bis very first observation :—
I In the year 1867 Russia asserted that she was the owner of a large
portion of the North-Western Coast of America, and she defined her boundaryline as beginning at 54 degrees 40 minutes, running up Portland Channel to
the 56th paraUel, and thence by a line around the beads of aU the bays and
inlets."
And, my Lord, upon that he founds the argument—he says that upon
these representations, which were weU known to England and Canada, they
4 O
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° ^ MyTord, where does Mr. Watson get aU these representations ? Where
does he get the representation that Russia told him that England and
she bad agreed that the line was to r u n round the beads of the inlets—
that is his first statement—that Russia bad discovered this place in 1741 ; that
she bad occupied it since 1790 ; that her claim to the sovereignty down
to the 55th degree, was undisputed, as he said, by every nation on the face of
the earth from 1799 to 1867 ; and that England admitted the claim from the
55th degree round the heads of the inlets, and bad never chaUenged Russia's
pretension ; and that this contract for the purchase of the inlets, &c, was
with the knowledge of Great Britain ?
That, my Lord, I submit is a most imaginative picture. I submit there
is not a word of foundation, there is not a particle of proof in the case, and
all I can say is that if Russia made any such representations, I find no trace
of them. If Russia made such representations, aU I can say is that they were
representations which were false in fact, as I hope I demonstrated to you
yesterday, particularly as regards this imaginary title. But I am entitled
to go a step further, and I am entitled to say, as regards the bulk of these
representations, that no one knew so weU as the United States themselves if
they were made, that they were false, because, as I showed yesterday, it was
out of the mouth, so to speak, of tbe_ United _ States that I proved that
Russia never had this undisputed possession or this title at aU.
And may I go a Uttle further and say this : That so far from the argument being true, in fact, that England knew of aU this and assented to it as
be says, or that the contract was made with the authority of Great Britain ; may
I say that so far as I can see, if there was anybody they wished to keep out of
the whole negotiations it was Great Britain. If you look at Sumner's speech
in the United States' Counter-Case Appendix at p . 198 you will see a paragraph headed " Anticipation of Great Britain " :—

that it is too late now for England or Canada to make

I Another motive to this acquisition may be found in a desire to anticipate the imagined schemes or necessities of Great Britain."
And then he asks you to say that Great Britain was a party practicaUy
to these negotiations, that she knew of the representations of Russia, and that
she stood by the whole time as those representations were made !
Again, if you look at p. 333 of the United States Appendix, you wiU see
that, so far from any evidence being forthcoming of these representations,
which could have been quoted, if you wiU look at the last paragraph in
the extract given there from a speech of Mr. Sumner, you will see he
says :—
" Few Treaties have been conceived, initiated, prosecuted, and completed
in so simple a manner without protocols or despatches. The whole negotiation will be seen in its result "—that is, in the Treaty—" unless we except two
brief Notes, which constitute aU that passed between the negotiators. These
have an interest general and special, and I conclude the history of this transaction by reading them."
Neither of tbem, my Lord—I have gone through tbem—neither of them
contains the representations which Mr. Watson suggests, so that this Treaty
w&
s carried through in order to anticipate, to a certain extent, Great Britain,
and Mjr. Watson calmly wants you to assume that, not only aU these representations were made, and that the United States beUeved that England was
perfectly aware of it, but that England and Canada assented to it, and that,
therefore, in someway we were stopped.
The whole thing is to be seen, Mr. Sumner says, in the result. Then
what is the result ? The result, my Lord, is the Treaty, and the one thing
that England would see was the Treaty, and if they looked at the Treaty
they would find that so far from Russia making any representations in the
treaty she took special care, I should think, not to make any representations
m the Treaty, for the Contracting Parties copy out in the conveyance, in the
concession from one Government to another—they copy out the exact words,
leaving everything just as open as it had been before, and the whole basis of the

argument faUs to the ground when you look at the Treaty, because aU England
would be at the most bound to do—I do not know that she would be bound to
do even this—would be to read the Treaty to see that there was nothing being
inserted in the Treaty which would in any way miUtate against her interests.
If she had taken up the Treaty she would have found there was no obUgation
upon her, and things remained exactly as they were.
Then, my Lord, Mr. Watson went on to say that we must be bound by
what was done then, unless we could show something in the nature of a
flaw upon bis title right on the face of the documents themselves. WeU, the
whole ground of bis argument was that lie referred to some maps ; but if you
refer to the maps, and if you refer to the Treaty, I should have thought that anyone would have been put upon sufficient inquiry with regard to what it was
they were really buying. My Lord, may I caU attention to one of the maps
that he referred to, so as to show you that the maps, so far from giving this
imaginary picture which be has drawn, reaUy raise the whole question.
The first map be referred to was the map of 1826, drawn after the Treaty bad
been made. No. 11 was the first one that be referred to. That is a map drawn
by Russia immediately after the Treaty, and if Mr. Sumner had worked on
this map, what would he have found ? He would have found in the first place
that right inside the line—at aU events on a great portion of this boundary—
there were mountains, and be would have bad to inquire, reading the Treaty
with this, be would have bad to inquire bow did the line come to be drawn
there when there were mountains upon it, between it and the sea ? But in
addition to that, if be took it that this map was the picture making the
full representation of the Russian Government, he would have seen the
Une there going off to the east, right away to the Rocky Mountains ; the line
passes Portland Canal, and then runs right down to the Rocky Mountains.
Does Mr. Watson suggest that that was the representation of Russia, that that
was what they were buying ? He must have known there was no possibility,
within the years that elapsed between this and the Treaty, of making any
survey at all to carry out the boundary of the Treaty.
Then the m a p of Arrowsmith. He says—I do not know where he gets
that—these were before the negotiators in 1867 ; it does not appear anywhere.
Mr. Sumner refers to a map, but Mr. Watson says these four maps were
taken by a Committee of the Senate, and were examined by them, and that
they are the ground of their title. He refers to the Arrowsmith map of
1833.
The P R E S I D E N T : No. 12 ; the next map, it has got the note on it.
Sir EDWARD CARSON : It has got a note on it. I should have caUed
that "notice on the face of the title," to use Mr. Watson's expression, but that
also shows—certainly shows—a question arising, I should say, as regards
Portland Canal. There can be no doubt it does. It does not trace a line,,
excepting one end of it. But there it is quite clear that that has notice on
the face of it. . Then be refers to the Boucbette map of 1853, which is No. 17
in the atlas, which is stiU more peculiar, and which offers us the representation, I suppose, from Canada. I wiU have to caU your attention in a moment
to the fact that Canada did not exist at that time, although no doubt there
was some government in Canada, but not Canada as we know it now—and
look what Mr. Sumner would have seen if be had looked at this map. Would
he have got any notice there that there was any question about the drawing
of the Une ? Why, if he went to look for his boundary he could not have
found Portland Canal, for one thing, and, in addition to that, if he wanted,,
as he says, to investigate this matter, if he reaUy thought this was the map,
they reaUy must have thought they were buying Queen Charlotte's Island,
because that is marked upon this map as being part of the possessions of
Russia. Then be referred to what has been caUed the House of Commons
map by Mr. Robinson. Mr. Robinson dealt with that ; I shaU say nothing
more. That was the map made to show the House of Commons the position
of the land held by the Hudson's Bay Company ; and he referred lastly to
what was called Mr. Sumner's map, which Mr. Sumner caUed the handiwork
of our accompUshed bureau."
0 2
[1060]

636
And what did that show? That was a map prepared to iUustrate
the concession. It was Map No. 24 of the concession from Russia to the
United States, and all I can say about that is, if anyone -would look at that
map I think the first thing be would ask was bow is it you come to put a coast
line of mountains right along the whole way and draw your Une miles
outside it, and I think they would have been put upon the very ruUest inquiry
upon that map as to what would become of the boundary. But reaUy aU this
imaginary representation is put an end to, I think, by one fact that is stated
by Mr. Bayard, in bis letter at p. 249 of the British Case Appendix, where he
says this :—
" I am not aware that any question concerning the true location of the
line so stipulated ever arose at any time between Great Britain and Russia
prior to the cession of Alaska to the United States. If any such question had
arisen, and was pending at the time of the cession, the United States would
naturaUy have succeeded to the Russian interest therein, just as to any other
right of Russia affecting the ceded territory. This Government, however,
had no intimation then, and has bad none since, from Her Majesty's Government that any such question existed. It is not thought Ukely, however, that
question in this regard could have existed, as the inlet "—that is Portland
I n l e t — | and the country through which the boundary line of 1825 ran were,
i n 1867, stiU practicaUy unexplored."
Well, if the boundary of the Portland Canal and the whole country
through which the Une was to go, was practicaUy unexplored in 1867 what is
the use of attempting* to rely upon these maps as making the representations
which Mr. Watson suggests ?
Now, my Lord, in addition to that, when they came to read the Treaty
they must have seen aU these questions that are arising now, questions dependent upon the topographical features of an unsurveyed country, and they
must have known the questions that arose upon the alternative fixing of the
line in Questions 3 and 4, and the only other observations I shaU make as
regards this theory of Mr. Watson is this, that when be says there was not
one word from either England or Canada in relation to the matter it is necessary to bear in mind what the state and condition of the territory was at that
time, because Canada as a matter of fact did not exist ; the Federation was not
proclaimed until the 1st July, 1867. British Columbia was not incoporated
with Canada until 1871. England bad no political organization in British
Columbia at all, because you wiU recoUect that, although to the east of the
Hocky Mountains you had the Hudson's Bay Company, and some kind of
poUtical powers and political organization to the west of the Rocky
Mountains, the Hudson's Bay Company bad no such powers at aU. AU they
bad was a licence to trade as against the other British subjects, and they had no
political organization whatsoever. Therefore, I say that to try to attempt to
make out in the graphic language and the very emphatic language which
Mr. Watson used, that there was some kind of fraud being perpetrated upon
America by England and Canada standing by and allowing Russia to make
fraudulent misrepresentations, and aUowing the innocence of America to be
traded on in that kind of way is reaUy as far-fetched an argument as could be
made in a case of this kind.
My Lord, the next matter with which I should Uke to deal is what
Mr. Taylor in bis speech caUed the question of acquiescence. I do not
think, although we have had the matter searched up, and I bave a note upon
the subject, I do not think it is the least use going here into the question of
prescription. No question of prescription arises, and I think Mr. Taylor agreed
with that view thaj; this was not a case in which the question of prescription
arose at aU. In point of fact, even if we bad to go into it, I doubt very much
whether you would find very satisfactory results from going into the various
authorities on the subject of what prescription in international law exactly
means, but Mr. Taylor preferred to base the claim of the United States on
acquiescence.
Now, of course, acquiescence is a matter which has to be ascertained
trom a number of considerations and a number of facts. It may be very
easy to prove acquiescence, it may be very difficult to prove acquiescence.
At what tune are you to come to the conclusion that there was acquiescence ?
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What acts show acquiescence ? All these are matters which you have to
consider in coming to a conclusion about acquiescence. And let me put this
one general principle which I say is the one applicable to this case, that you
never can rely upon acquiescence so long as you show that the question is open
between the Parties in reference to the district as to which you are aUeging that
acts have been acquiesced in, and I say here, that while the American case does
show certain acts done by assertion of authority in portions of this lisière, I
think the bulk of them are with reference to the Lynn Canal. I say it is
necessary, at the same time as you consider these acts that are relied upon, to
see what was the state of the negotiations between the Parties, so as to see
whether, in reaUty, the question was not an open one, which was
being pressed for settlement at the very time that these acts which
are said to bave been acquiesced in were taking place. I say, that
you must bear that in mind here, and I am not going through the various
acts that have been reUed upon, with the exception of one or two,
which have been all that have been mentioned by the United States in
the oral argument. I say, when you treat tbem in a general way, it renders
it absolutely unnecessary to go through these acts, because I am prepared to
admit—and it is not necessary to go into these for the purpose of establishing that which I am prepared to admit—that from a certain date, from
a certain time which I shaU specify, there are two or three attempted acts
of government, no matter how sUgbt tbey may be, two or three attempted
acts of government on the part of the United States in this region at the
top of Lynn Canal ; but, at the same time, I am also prepared to show
that these acts do not in the least degree help the United States' case. At
the very moment at which these acts were going on, the negotiations were
open for a settlement of this boundary Une, and, in point of fact, it was
admitted, even b y America herself, that one of the reasons for fixing this
boundary Une was, that the people were beginning to settle and beginning to
develop industries along portions of this lisière, which portions of the lisière
were, as we know, the portions nearest to the coast and along the bead of the
Lynn Canal.
The P R E S I D E N T : You mean aU the American acts were substantially
after 1886 ? Is that your suggestion ?
Sir EDWARD CARSON : That is my contention, and as regards the
period, did your Lordship say after 1886 ?
The P R E S I D E N T : Yes.
Sir EDWARD CARSON : Well, tbey were a Uttle before that.
The P R E S I D E N T : I did not say aU ; I said substantiaUy after 1886.
Sir EDWARD CARSON : SubstantiaUy ; I think you may take it that
anything substantial at aU done was about 1885, something thereabouts.
There were no doubt cases of saiUng up and making charts, and having
conferences with the Indians and matters of that kind, but what I wiU show
you is that Mr. Bayard himself said that the reason for fixing this Une, or one
of the main reasons, was that people were beginning to settle along this lisière
and develop industries, and that it would be weU the boundary were fixed
before this came to any considerable extent.
jj
Now, my Lord, I am not going in very long and great detail into toe
negotiations to which I refer, but I mean to caU your attention to a few
matters.
The British North-American Act, as I said, was in 1867. At that same
time the Hudson's Bay Company's lease expired. Up to that, hardly any
questions could arise as regards the acts done by the Russians, because
practicaUy, you see, under the Treaty, if we are right on Clause VII, under the
Treaty for ten years, which was afterwards renewed each party had the
right to go into these inlets. From 1840 down to 1867 the Hudson s Bay
Company were in occupation of the whole territory and therefore really no
, question could arise, or did arise, as Mr. Bayard said m his letter, between
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the two nations. Then in 1871, for the first time, this part was incorporated
with Canada, and then you bad for the first time real poUtical organizations
side by side The United States owned the Alaskan territory, and when I
talk of the Alaskan territory I do not mean simply this lisi&re.because you
are not to put down everything that was done m Alaska by the United States,
as having reference only to this lisière.
Tbey bad bought an immense tract
of country from Russia, and you had, therefore, for the first time the two
great poUtical organizations of these two countries side by side.
Now, my Lord, it was not very long under this state of facts before the
Parties began to see the necessity for a boundary, and the first matter to
which I refer is as early as 1872, at p . 163 of the British Case Appendix, the
letter from the Hon. Joseph WiUiam Trutcb, who was the LieutenantGovernor of the Province of British Columbia, to the Secretary of State for
the Provinces, in which be says :—
| The boundary line between the British possessions in North America,
and the present United States territory of Alaska—formerly Russian America
—is laid down in the Convention of 1825, Articles I I I and IV," &c.
Now, that was communicated to the Home Government in England, and
as the result, there was a communication between Sir Edward Thornton, the
Minister at Washington, and Earl GranviUe, and eventuaRy there was a
meeting between Sir Edward Thornton and Mr. Fish, the American representative ; and Mr. Fish stated, when be put these facts before him, that he
was perfectly satisfied as to the expediency of such a measure, but he feared
Congress might not be wiUing to grant the necessary funds. He said :—
I That he bad since received from the Engineer Department a detaUed
Report of the estimated expense of the Survey on the part of the United
States."
Now, my Lord, I should like you to remember, in going through any of
this correspondence that is necessary, that what was reaUy at the root of the
difficulty of getting this line settled was that nobody looked upon this portion
as being of any great value. In point of fact you will find expressions that
it would cost more to survey than the whole thing was worth—expressions
of that kind. And of course it is very difficult for us now, who have our
minds concentrated on the top of Lynn Canal as the most burning question
in the whole world, and the most valuable place to both nations in the wholeworld—it is very bard for us to reaUze that at the time we are talking
about nobody had their mind concentrated on Lynn Canal or any of the
other inlets at aU ; and the whole question was of getting in a place which
was practically valueless some modus vivendi between the nations.
The PRESIDENT : And it certainly would look, Mr. SoUcitor—no doubt
Mr. Dickinson wiU deal with that—that President Grant in 1872 did not think
that the whole thing was cut and dried in favour of the United States ;
because be practicaUy speaks of the importance of having the boundary
settled.
Sir EDWARD CARSON : He sent a Message to Congress.
The PRESIDENT : A Message to Congress about it.
Sir EDWARD CARSON : And what is more be says in it, " I therefore
recommend . . . " And you wiU find that a BiU was brought in in the United
States Congress—at p . 166—for the purpose :—
" B e it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, that for the purpose of surveying:
and marking the Une of boundary."
Well, it was thought of so little importance and so Uttle value that the
Bill apparently never went further. I suppose tbey bad more important
things to do m Congress than passing t h a i BiU. Such things often happen
m our own Parliament ; we bring in BiUs and do not pass tbem.

WeU then the next thing of importance in the negotiations—and this is
a matter I must deal with because it has been referred to by the other side—
the next thing oi importance is a despatch of Sir Edward Thornton to Earl
GranviUe—it is on p. 178—m which be says—the 15th February 1873—
that a proposal has been made by the United States. He says :—
| That the Department, it seems, states that the cost would be about a
miUion and a half of doUars for the United States alone, and that the survey
could not be completed in less than nine years in the field and one more year
in the office. But the Department bad expressed an opinion that, under the
present circumstances of the two countries, it would be quite sufficient to
decide upon some particular points, and the principal of these they suggested
should be the bead of the Portland Canal, the points where the boundary line
crosses the Rivers Shoot, Stakeen, Taku, Iselcat, and Cbelkabt, Mount St. EUas,
.and the points where the 141st degree of west longitude crosses the Rivers
Yukon and Porcupine."
Now, my Lord, this is relied upon as showing that we practicaUy admitted
that the heads of the inlets belonged to America. Now, I ask you to notice
in the first place that this is a proposal that came from America. I , a s k
you also to notice that it was a proposal made for the purpose of settling
.something which would avoid the necessity of determining the line under
the Treaty. It was reaUy only a conventional Une, and when that matter
is submitted to the Canadian Government and the English Government
they at once asked Captain Cameron to make a report of what would be
the probable expense of carrying out such a proposal as the Americans bad
made of merely taking certain boundaries at the tops of these inlets and making
the Une run in that way. Captain Cameron was to make an estimate ; he was
to make some kind of investigation as to how the survey could be made, and
he was to report. Meanwhile, pending bis Report, he having caUed, as you
wiU see on pp. 173 and 174, for the various documents which would be necessary to give him the details, says :—
• I have also to request that appUcation may be made to Her Majesty's
•Government for a copy of the map by which the negotiations of the Treaty of
1825 between Russia and Great Britain were guided in their description of
the boundary, and also of any correspondence which may throw light upon
the subject.
• It would also be desirable to obtain a copy of the map upon which the
proposition of the United States' Government is partiaUy founded, and of the
•details of their estimate."
And be describes it higher up. What be understands he is to estimate
for.is " a temporarily efficient marking of the line." WeU, then, pending his
report the matter went to Mr. Dennis, and this is what is so much relied upon
by the United States. It is important to notice that Mr. Dennis had before
him the Treaty and a tracing from the official map published by the United
States' Government. My Lord, that is the map to which I have already
referred of 1867, which was made for the purpose of iUustrating the
•cession :—
I Map published by the United States' Government of the survey of the
North-West Coast of the Pacific, and showing the whole boundary from the
iead of the Portland Canal to the Arctic Ocean."
Now, I ask that to be noticed when you come to criticize what he
:says :—
" The undersigned is of opinion that it is unnecessary at present (and it
may be for aU time) to incur the expense of determining and marking any
portion of the boundary under consideration other than at certain ot the
points mentioned in the extract aUuded to in the despatch from Sir Edward
Thornton to Earl GranviUe, dated the 15th February, 1873, that is to
1 1 . The bead of the Portland Canal, or the intersection of the same by
tàe 56th paraUel of north latitude."

That is the proposal of America, and then be gives these : " Shoot,"
" Stakeen," " Taku," and " Isilcat," and " Chilkabt," none of us have been
able to find " Isilcat."
Mr. AYLESWORTH : It is a myth.
Sir EDWARD CARSON : It is a myth, y e s — " the most expensive part "
so and so.
. .
Now, wiU the Tribunal observe as regards this that when it is said that
that was an admission by Mr. Dennis that the beads of the inlets belonged to
America, wiU you notice that what he bad before him was the American map
of 1867 which, he says, shows the whole line ? And is it not as clear as noonday that all be did was to take up the American map ? He looked at it and he
said, I If that is the line or a line anywhere near where the thing is to run, true
enough there it goes behind all these inlets." And he then and there says this :
| It wiU be quite sufficient if that is the kind of line, it will be quite sufficient
to mark it in that way." But to say that a Government is to be bound to a
cession of territory from the one country to the other, because having before
him a map of this kind which it is admitted bad never been prepared upon
any survey whatsoever—because I read you the passage from Mr. Bayard's
letter in 1885 in which he said that in 1867, the very year in which that map
had been made, not even the Portland Canal, let alone aU the line along, had
ever been surveyed at all—I say it is pressing the question of admission rather
far if it is in the least degree to bind the interests or the rights of the Parties.
But I go further, and I say that the view of Mr. Dennis was never acted
upon by the Canadian Government, and even if it was to be held to be any
admission, it does not in the least foUow that because he, looking at the
American map, gave certain advice to his Government, which the Government
had never adopted, that you are to bold that that was an admission upon the
part of the Government that the beads of the inlets belonged to America.
But then, my Lord, look what happened subsequently on this same part of
the negotiations. Tbey get the Report from Major Cameron, who is asked to
examine upon this, and in bis letter of 18th February, 1875, be says that—
" An explanation is due from me of the delay which, I very much regret,
has occurred in furnishing the Report caUed for by His ExceUency the
Governor-General."
Then he says it was not until May that be bad received the necessary
information, and, therefore, that delayed bim. And then be sends the Report.
And now I do ask the Tribunal to look at bis Report, because it shows the
way be treated the proposal of America that you should mark this boundary
Une merely at the tops of the beads of these inlets, or of the rivers that
flowed, into them. And I point out that, as it is printed in the Appendix
here, it leaves out a most material portion of the Report upon this matter, both
in the middle and at the end. The Attorney-General read a portion of what
was left out at the end, but there is also a very material portion on this point
left out in the middle. The way the Tribunal wiU recoRect that it came to
be left out was this. In preparing this Case, we simply took the document
as it had been presented to Congress, and it was not the whole Report, but
we had ft printed in from the document that was presented. When we came
to examine it, it became quite plain that it was necessary, if it was to be
rebed upon in these negotiations, which the Tribunal wiU find form a
very large portion of the American Case, it was necessary, in consequence of
a sentence m the middle of that p . 181, to look at the original, because there
you wiU find what he says about the United States.
Mr. LODGE : What was the date of the Report, Mr. Solicitor ?
Sir EDWARD CARSON : 1875. I do not know if the Tribunal would
care tor copies of the full Report ? We have some prints here.
The P R E S I D E N T : Thank you, we should like i t ; it was the one of
which you had the original handed to us, was it ?
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Sir EDWARD CARSON : No, the Report of 1875.
The P R E S I D E N T : No, we have not bad the full copies ; band them in.
Sir EDWARD CARSON : You have not bad full copies ?
Mr. L O D G E : But the Attorney-General handed us the other day an
original copy.
Sir EDWARD CARSON : That is another one.
Mr. LODGE : Yes, that is another one.
Sir EDWARD CARSON : But there lias also been banded in—it was
handed in by the Attorney-General in the course of argument—one of 1875,
I think it was banded in. I think I am right.
Mr. DICKINSON : Yes, that was banded in.
The P R E S I D E N T : Read the passage, Mr. SoUcitor—which page ?
Sir EDWARD CARSON : It is at p . 181 of'the Appendix ; you wiU see
this passage :—
" The plan contemplated by the United States' Government is one which,
at first sight, would appear to render the operation of an expedition simple,
expeditious, and economical ; aU the stations named, excepting perhaps the
Porcupine River, might be reached by water, and three seasons—April to
October inclusive—would suffice to complete the work."
Now, when we read the words " at first sight," it made us look at the
original to see bow h e went on, and that you wiU find on p . 2 of that print,
"which I have banded up. The Report is continued towards the end of
p. 2 : "But the adoption of this plan involves a previous agreement being
arrived at between the British and United States' Governments as to the
extent to which the terms of the Treaty may be modified."
A most important matter, because it shows that be, having looked into
the Treaty and having looked into the various documents, thought that the
fixing of the line up there was not the fixing of the line according to the
Treaty at aU, and that it Avould require a modification.
Then be goes on, and says :—
I To ascertain what points in the named river-courses are at 10 marine
leagues from the sea wiU necessitate little more than a survey of the rivers
themselves, and of the coast line in the neighbourhood of their mouths. But
such points may be, and it is believed would generaUy be, beyond the limits
of a line determined by the mountain summits. To remove doubt upon this
bead, and to determine the direction of the line at the river crossings, it
would become necessary, in the absence of an agreement, to modify the
terms of the Treaty, to prosecute the survey of the coast belt itself, and
the economy of the procedure would be very questionable.
" I t has already been remarked that for the reasons connected with the
distribution of supplies the smaUest efficient organisation is desirable.
" Whether the terms of the Treaty be strictly adhered to, or a modification of them be accepted, the employment of one astronomical party and two
surveying parties is recommended.
" A n estimate of the annual cost of maintaining such an organization in
the field is appended and upon it is founded the conclusion that the total
cost-of the work would not be less than 1,000,000 dollars, or approximately
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206 000/ and may amount to as -much as. 2,-250,000 dollars, or approximately
463'000/., according as the United States' scheme or strict adherence to the
t e r m g of t h e T r e a t y g h a l l p r e v a i i . "

And, r of course, it was with reference to that that I made the observation
that no doubt everybody at the time thought that it would be much cheaper
to take a line which really was a conventional line, and which both Parties
might agree upon than to adhere strictly to the Treaty and go to the expense
of carrying out such an extensive survey. Then be says :—
" But in view of the comparatively small value of the country in which
the boundary is to be marked, the very great cost of the undertaking, and the
incomplete character of the demarcation involved in the lower of these two
estimates, it may be deemed deserving of consideration by the Governments
concerned whether or not the existing stipulations may be altered with
advantage to both British and United States' interests."
Then he goes on, and be makes certain suggestions for conventional
lines, and then at the end of the Report you wiU see there is also left out
something in which you wiU see that be rather went closer into the matter,
because be says :—
I In concluding, this Report it may be advantageous to direct attention to
certain points.about which an interchange of views between the United States'
and Her Majesty's Governments in some cases, and definite instructions to
Her Majesty's Commissioner in other cases, may prevent subsequent costly
delays and references."
Then he goes into the question of Capes Muzon and Chacon, which—
" . . . have been described as being the two most prominent capes which
put out into Dixon Entrance from the American Islands. It appears to be
certain that Cape Muzon is an island separate from the Prince of Wales
Island, to the extreme south-west of which it Ues, and although Admiralty
chart '2431, Cordova Bay to Cross Sound,' indicates that Cape Chacon may
be connected with the Prince of Wales Island, the topography of the chart
shows that the existence of a connecting isthmus had not been verified."
Then be says :—
'" " Would Cape Chacon, commonly supposed to be the southernmost point
of the Prince of Wales Island, be found to be reaUy part of a detached island,
and many miles more southerly than any part of the Prince of Wales Island ?
What course is the boundary line to follow ? "
And so lie goes on through the questions, and be says :—
" But Vancouver, the first explorer of these waters, and the person who
named Portland Channel in honour of the Bentinck family, clearly and
minutely describes it as being distinct throughout its course from both
Portland Inlet and Observatory Inlet, as these are indicated on the Admiralty
chart.
" The question affects the territorial right to Pearse Island, Wales Island
(not the Prince of Wales Island), and a number of nameless islets.
" An extract from a French edition of Vancouver's work bearing upon
this point and a tracing of the map iRustrative of the text is annexed.
" 2. Vancouver refers to a mid-channel island in the course of the Portland Channel. The question of territorial right to this and others similarly
situated is one upon which a prearranged xmderstanding between the two
Governments may present delay."
Then be goes into Article III.

He says :—

" 3. In Article of the Treaty of 1825 it is laid down that £ . . l a dite
ligae remontera au nord le long de la passe dite Portland' Channel, jusqu'au
point de la terre ferme où elle atteint le 56 e degré, de latitude nord ; de,ce
dernier.point.la ligne.de .démarcation suivra la crête des montagnes situées
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paraUèlement à la côte jusqu'au point d'intersection du 141 e degré de longitude
&
ouest.'
"£*y
"There is pome ambiguity as to whether the words < où eUe atteint le
e
56 degré de latitude nord ' refer to the Portland Channel or to the line."
And be raises that point.
he says :—

Then be goes into the Admiralty chart ; then

£ Between the bead of Portland Channel and the coast line to the west
of it the country is a coUection of mountains."
. Raising that point, and be says :—
"Amongst these it cannot, in the nature of things, be expected that a
iiSe'afiëwering to ' la crête des montagnes ' will be found naturally defined.
I It is understood that when Sir Charles Bagot was engaged in negotiating
with the Russian Government on this subject, be was instructed '.to admit '
ffiJRiine ffl demarcation ' a line foUowing the sinuosities of the coast along
the mountains nearest to the sea as far as Mount St. Elias.'
" Sir Charles Bagot's negotiations having failed, Sir Stratford Canning
renewed and finished tbem, but it does not appear that the description ' la
crête des montagnes situées paraUèlement à, la côte' received any further
definition, or that it was accepted by the two Contracting Parties as referring
to the mountains nearest to the coast."
Then he goes through the negotiations.

Then in Question 5 he asks :—

" Do the words ' winding of the coast ' imply that the line is to be
paraUel to the ocean low or high water mark, following indents in bays and
long tortuous inlets ? "
There is another definition be gives of " ocean " :—
" Some of the mountains of this region have been alluded to as being
washed by the sea."
And then be goes on raising that point.
The P R E S I D E N T : I n fact be discusses every question before the thing
has been surveyed.
Sir EDWARD CARSON : Before the thing has been surveyed. Now, I
wiU tell you why I have taken up the time of the Tribunal in reading* that •for this reason, that acquiescence, I say, is impossible after that, It may be
retorted to me that at tbht^'tÉîë^Êfâ early as 1875, Cameron's Report was not
hu*nïshèd'toiÇbé'£^^
is no answer so far as regards acquiescence. Acquiescence i s reaUy implying that the one person has deliberately
refrained from asserting a right, and I say that with these facts knownlt<me
Government who bad that Report with these questions raised upon the Treaty,
it is impossible to say that-anything that was done, so long as thisiqiiestion
remained open, and until the survey h a d t a k e n . place,, could come withimany
possible doctrine of acquiescence' that can be put forward here ; and while I
admit a U-along -that there were matters going on* at this time—=at least slight
matters—ineré-âsing-in-gravity"afterwards along the course of this lisière and
along t h e - M ê ï ^ w h l c l i led ultimately,-wbem-the g.old-_was_,found,5p|Jg
estabUsbm'èhttof^hêse'towns at Dyea and Skagway, away u p at the top : ot
Lynn Canal".in 1896 or 1897,-whatever the year was—while I admit alPthat
what I want to bring the minds of the Tribunal to is, bow-ever difficult
that may make the carrying out of the-Treaty, it does not reaUy attect toe
rights upon any-doctrine-of prescription, acquiescence or occupation because
you had the matter open to the minds of the Parties here. What they meant
M pressing for a-demarcation of this line was that they wanted to have settled
these very questions which Major Cameron raised m this Report so early as
:
the year 1875.
.
!
, •Q+.1 .
T
Then in 1875 and 1876 disputes began to arise about the btikme.
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believe gold was found there. It often raises these questions, and brings the
Parties into conflict. And there arose in 1878 these cases on the Stikine.
M a r t i n > i n t 0 w h i d i I do not think it is necessary
in the least that I should go. AH I would point out is this, that it led to
Hunter's Report. That is reaUy, I think, the important point ot that part
of the case, and the instructions which were given to_ Hunter have some
bearing upon the controversy here. Now you wiU see the instructions that
were given to Mr. Hunter there. He is told that :—
T h e r e w a g t h e cage of p e t e r

"Having identified Rothesay Point, on the coast, at the delta of the
River Stikine (shown as point A on tracing D), you will assume it as the
point from which to commence the survey of the river, also, for present
purposes, as marking the point from which to measure or estimate the
distance of the 10 marine leagues from the coast referred to m the Convention."
Mr. Dennis, at aU events, there understood " coast " in the sense in
which we understand it. The 10 marine leagues is from Point Rothesay
—not from salt water, or anything of that kind. Then he says :—
5. " You wiU make it your duty to verify this sketch as to the dotted
red Une shown, and generaUy take such observations as wiU enable you to
lay down with approximate accuracy the crossing of the river (should the
same occur within 10 marine leagues of the coast) by a Une, in the words
of the Treaty, ' foUowing the summit of the mountains parallel to the coast.'
6. " It is assumed that the point on the river where a Une would cross
connecting the two highest peaks ' of the mountains, situate paraUel to the
coast,' adjoining on either side of the river (if within the distance of
10 marine leagues from the coast, measured and estimated on a course at
right angles to the general bearing thereof opposite) would give the crossing
of the river by the international boundary at that point."
And it is upon that that Mr. Hunter makes his Report,
am not gomg
through it now. The Attorney-General has already gone
m g h it, and no
answer has been given to the observations that be mad
pon it. But I
wiU only say this, that when the United States say, " Y
but now your
mountains are not the mountains which Hunter bad,"
very palpable
answer to that is a two-fold o n e ; in the first place be was not "making
a general survey, in the second place what be was told to do was to take
the two highest mountains that be found. And both Governments admitted
at the time that Hunter's Une was to be merely taken as a provisional
one. But while it was accepted as a provisional one it does occur to
me as an observation to make that it was never contended then by the
United States, as Mr. Watson has contended here : " O b ! if you go through
aU the maps you wiU see there has been one uniform Une settling the boundary
between us, and if you look at that Une, you will get the whereabouts of the Une
to put upon the Stikine." No one suggested such a thing—no one even looked
upon that line as being other than a purely theoretical one, and whatever
other contentions were raised, it was not contended that the maps reaUy
showed anything at aU which enabled tbem to fix this boundary. Nor was it
said at the time that you must get a mountain range back by incorporating the
maps—which was so much relied upon by Mr. Watson. Nor even had they
at that time before tbem the theory of Mr. Taylor that you could not have a
general trend of the coast, because there was no political coast. You find
none of these matters referred to, and tbey are the only answers that have
been given by the United States in this case. Therefore, I say, in that respect
the survey of Hunter is of importance in the negotiations in this case.
And may I call your attention to one observation, which I think is a very
appropriate one, that was made by Mr. Fish in the course of that dispute in
Martin s case, which led to Hunter's survey. It is at p . 198, where he is
commenting upon the view that the judge presented to the jury at the trial ;
toat because it was not known in which territory it was, therefore they might
come to a conclusion they might properly try him.
He says this, and I commend this to the Tribunal as a very just observa-

645
I The absence of a line defined and marked on the surface of the earth
as that of the limit or boundary between two countries cannot confer upon
either a jurisdiction beyond the point where such line should, in fact be
That &$ the boundary which the Treaty makes the boundary ; surveys make
it certain and patent, but do not alter rights or change rightful jurisdiction."
And that reaUy is the answer to aU that Mr. Watson was putting—that
the EngUsh case, be said, gave up the Treaty altogether- and rendered it
nugatory anel of no avail—that is the answer to him. It does not render it of
no avail. You required the survey to mark upon the ground what was
actuaUy defined by the Treaty, and I say that that is the proper rule set
out by Mr. Fish in that letter—" that that is the boundary which the Treaty
makes the boundary ; surveys make, it certain and patent, but do not alter
rights or change rightful jurisdiction."
Now, I pass on from 1877. There are some other letters, from time to
time, caUing attention to the fact that this line is still left without being
assented to ; and I come down to 1884, to the letter of Mr. Dall to Dr. Dawson,
which is printed on p . 248 of the British Appendix. He says :—
" The matter of the boundary should be stirred up. The language of the
Treaty of 1825 is so indefinite that, were the region included, for any cause,
to become suddenly of evident value, or if any serious international question
were to arise regarding jurisdiction, there would be no means of settling it
by the Treaty."
That is not an encouraging statei lent to a Tribunal which is asked to do
what he could not do. He says :—
"There being no natural boundary and the continuous range of mountains
paraUel to the coast shown on Vancouver's charts, like a long caterpiUar,
having no existence as such, the United States would undoubtedly wish to
faU back on the ' line paraUel to the windings of the coast, and which shall
never exceed the distance of 10 marine leagues therefrom ' of the Treaty. It.
would, of course, be impracticable to trace any such winding line over that
'sea of mountains.' "
And then 1
" A new Ti

uld be made stating dete:

! bound

»on that ; but it is quite plain that
don
It does not appear wi
tion with Mr. Bayard, or Mr. Bayard
Mr. Dall also pi b himself i
ml, came Mr. Bayard's letter. The
got to him in so
Ld the
importance I at acb to" Mr. Bayard's letter is this : I read somewhere in one
of the diplomat] ! despatches—I cannot lay my hand on it at this moment ;
but I make the )bservation my own—I say that after Mr. Bayard's letter the
EngUsh Govern nent were entitled to treat the whole case as open. That I
sayls the importance of the letter ; and the observation is made, I think, in
one of the letters from Lord Salisbury.
And it is an extraordinary thing that, while they say now that they
looked upon the question of the beads of these inlets as one of the matters to
be settled, there is no reference to that ; but, on the contrary, Mr. Bayard
points out the difficulties of drawing the line as the Treaty indicates, having
regard to what ? Having regard to the sinuosities, which, according to him,
are the inlets ' So far from saying there is no difficulty about the inlets,
because you are to draw a Une at the bead of them, you wiU see that one of
the points he makes is that it is the inlets that cause the difficulty ; and the
only question he says that be believes is considered by America as settled is
the one about Portland Canal. He says this, which is rather remarkable,
because I should have thought it was as unsettled as anything could b e ne says :—
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Alaska and Her Majesty's possession of British Goto
although, not in doubt
doub so tar as xnis^overnmem.ig
doubt in certain quarters, although
concerned, in respect of the water boundary from Prince of Wales Island
through the Portland Channel, but that it is, also, with regard to the inland
a mountain range, an unpracticable one
ifrontier,
r o n i i e r , which
WIIIUJJ. iis
s supposed
SUJJJJU&OU. to
HW foUow
xy^v.
to survey,
survey, if
if not
not aa geographical
geographical imj
impossibility."
to
Now, you see there the one thing th at be looks upon, that America
considered as settled, was the Portland Canal ; and the reason be does that is
perfectly apparent from the s u b s e q - "it part of bis letter, in which he gets
if vou look at p. 251, here is the way he
•elv alse
He
" The facts that the para •1 of 54 degrees 40 minutes, by the most recent
surveys, enters the mouth of '. •rtland Inlet, that the most navigable channel
an almost straight line, that Prince of Wales
trends thence directly inlai
id that the name used in
Island is in terms exclu Lfr L British
I on aU existing maps
of 182
the Anglo-Russian Con...
hannel, and not to Pearse
possessing authority, applied to Portland. Inlet,
• it was the intention of
Channel, lend reason and force to the convict'
dd; directly foUow the broad and
the.negotiators t l
natural channel."
first place
4 degrees
You se
îtfc
. b g s you to
40 minutes, if you trace it along
)-by
there
the centre of what we caU Observ;
rives
j.ver survey
auuweu t Jineiiiing quite
entirely to the fact that the "V
ey sh
different. Then he mixes u p P r i — »f Wales Island—as b e does in other
parts of this letter—with the Wales Island
The PRESIDENT : Of course, the moment you have got into your heads
that Wales Island was the same as Prince of Wales Island, there was no
dispute at at aU.
Sir EDWARD CARSON : There is no dispute.
The PRESIDENT : It colours the whole thing.
Sir EDWARD CARSON : Yes ; that is the one question that he said was
settled. Then I have already drawn your attention to the fact that he says
that even the Portland Channel or any of the countries through which the
boundary line ran were, in 1867, still unexplored. ' They'were aU stiU unexplored. • He says :—
" The boundary was then "—and this is the description of that boundary
line which Mr. Watson reUed upon so much in the m a p s — " the boundary was
then, as it is still, a theoretical one, based, as it is fair to be presumed, on the
charts which the negotiators bad before tbem in 1825, and which they,
doubtless,-assumed to be a substantially correct expression of geographical
facta/' ^ r *"•' -•' '•'••';
e -•*:. :.-..-.:. ,• • .
'. î Q £ . — —e„
Then he admits that no question bad arisen since* 18G7 between the
Governments of the Uniteel States and Great Britain in regard to this
boundary.
°
Now further on, not to weary the Tribunal, be refers to President
Grant s Message, and he says :—
l;
The suggestion of President Grant was not then acted upon by the Congress, and does not appear to have been since revived before that body. Since
that tirne the condition of increasing settlement apprehended by President.
Urant, has assumed marked proportions. A territoral Government has been
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fact that they
teady progress
on the shores. So far i rom relying upon th it or
upon, Mr. Bayard says tha t is one of the reaso
question ; and bow ca
u afterwards, wlîen y
themselves, through Mr • B a j -ard, saying that
ar'e-.settlêrs going tbei
;o this disputed iCrrite
biigbt to settle -it-?- A nd **- diat be refers it > thei
only- placé-'*where tbei•e ha ve been s e v e r e becaLuse there have not been
settlers in the interior. Hoi v can you, ihcn. vben" he says we both know that
settlers are going into t bis clisputed territory say, in the face of that fact, that
since settlers were the
id that that was ilot ob jected to by Great Britain,
that was a reason foi- acqu tescence on the p irt of Great Britain ? I say that
nade there by Mr. Bayard.
ls impossible, having re gard to the statement made
Then I pass over t he o ther parts of thei'letblers, which have been read
>ver and over-again, ,and he t h e n quotes Mr. DaU, on p. 252, the portion^ fibat
have been already read several times. I would only point out that Mr. DaU
" We have no good topographical maps of this part of Alaska, but having
-âéït, without fear of contradiction, that nothing of the sort (depicted 'by
Vancouver) exists. We have instead Avhat bas been aptly caUed a ' sea of
mountains,' composed of short ranges with endless ramifications, their general
trend being parallel with the general curve of North-Western America, but,
sofar as their local parts are concerned, irregular, broken, and tumultuous to
the fasti degree. I n certain places, as from Cape Spencer to Yakutat Bay, we
have the nearest approach to sucb a range, but even here there are broad
taaleys penetrating an unknown distance, and lateral spurs given off in many
directions. These- Alps rise conspicuously above their feUows, but to the eastward.' Another peculiarity of .the • topography is that the hills or summits
^ n e a i y mu orm m eig i , AM u < on
i m g c r ,s s, anc
" T h e single continuous range being non-existent, il Ave attempt to
decide on the ' summit ' of the mountains we are at once plunged into a sea
t*Jfû*ÊLcertainty."
11 And he goes through the various difficulties, and be says then :—
" I n short, the ' s u m m i t of the mountains ' is wholly impracticable.
may then fall back on the line paraUel with the windings of the coast."

We

,. That is what, the United States want to do at the present moment—fall
fcacfe upon the line running parallel with the windings of the coast :—
I Let anyone Avilh a pair of drawing compasses, having one leg a pencil
point, draAv this line on the United States' Coast Survey Map of Alaska
(No. 960, of 1884)."
I That is the same as the one which was présente
P p r s subsequently :—
" T h e S u i t is sufficient to condemn il. Su
surveyed ; it crosses itself in many places,, and indul
and tangles. The Une actuaUy drawn as tbe bounda:
intricacies and is intended merely as an approximati
to almost insuperable difficulties for tbe surveyor."
.' And the observation of Mr. Bayard upon tin
practical man, be says that that line is as evidently c<
fs was the mountain summit Une traced by \ ancoi
gcuutain topography of the country,:-traced the U
SO rnUe^ist^mt"irom- the 'general contour of* the
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ctural and theoretical
*. It disregards the
on the paper about
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difficulty in adopting that phrase. And yo a wiU observe there in that
passage, too, in reference to what I was s aying yesterday, Mr. Bayard
perfectly understood that tbe charts of Vai couver were conjectural and
theoretical. That is the way he describes tberj L there.
Then Mr. Phelps forwards that to Lord Salisbury, and I say that from
that day forward to be bound by any act of c bcupation, any act of assertion
of government, pending tbe delimitation oi this boundary, is absolutely
ow, either in interimpossible on any doctrine of acquiescence *
ble,
national law or in domestic law ; it is absolute.
ord Salisbury writes
Then the next date of importance is that
of having received a copy of a report made b Lieutenant Schwatka, which
dssance made
had been sent to him in 1886, in which he ref
ointed
by bim in Alaska in 1883. Lord SaUsbur
spondence :—
muitary reconnaissance in
" Lieutenant Scbwatka, in the course of
Alaska, appears to have traversed British territ * for a considerable distance ;
but, so far as Her Majesty's Government are ; ire, no intimation of such a
desire on bis part was conveyed to any of tbe Irtish authorities. They do
not attach any importance to this fact, and no
ubt bad their acquiescence
been asked it would not have been refused.
" H e r Majesty's Government have no desire at the present moment to
raise any discussion in regard to the questi on of tbe boundary between
Alaska and British Columbia ; but, in order that it may not be prejudiced
hereafter by absence of remark on their part on tbe points alluded to above,
I request that you wiU, in a friendly manner, •caU Mr. Bayard's attention to
the observations contained in this despatch."
That protest is conveyed to tbe United States' Governm at, i h e moment
we hear of this fixing of these points that is conveyed to * îe United States'
Government, and we are told afterwards solemnly that th y never had the
least intimation down to 1898 of our claim—that they did ot know but that
we conceded that tbe Une was to be drawn round tbe inlets.
hich was
We then come in 1888 to tbe correspondence which
wa included in the
documents submitted to Congress, and reaUy it is ] ot necessary that I should
go through that correspondence in any detail. If ou look at tbe documents
which were submitted to Congress, you wiU see in tbem a very complete
account of tbe negotiations at that time, and you *• iU recoUect that there is
from tbe French edition,
affixed also in that book Vance
map,
) Sir Charles Tupper, one
and at p. 260 here in tbe lette:
Dr. Di
of tbe elocuments submitted to Congress, yo wiU i nd tbe extract from that
Report of Major Cameron, Avhich is tbe oi 3, I thi ik, that you referred to as
having been banded in tbe other day. Yoi wiU i n d tbe extract from that
Report, which gives most emphatically notici that th- 3 word " ocean " is whoUy
inapplicable to inlets :—
" Consequently tbe Une, whether marked by
only by a
ata
survey line, has to be drawn without reference to ii
" Had it not been so clearly provided against
express stipulation in
the second clause of tbe IVth Article of tbe Conve:
i, and by the accepted
principles of International Law, it might, in thcse of the absence of
mountains, be argued that tbe lisière should be meaiisured from tbe sea-water's
edge, wherever—in inlet or elsewhere—it outl I tbe continent ; and that
this, being tbe coast line where no mountains exist wi t b i n 10 leagues, is equaUy
the coast line Avbence to determine tbe mountains ntearest to the coast.
I But, as said above, inlets in either alternativre, tbe occurrence or non-,
occurrence of mountains within 10 leagues, are not part of the coast line
determining the boundary."
NOAV we are asked why we never gave a notice to America that we
disputed tbe line over the inlets. I should ask, why did America, when they
submitted these papers to Congress, when tbey took tbe trouble to do that,
never say, "Why we consider tbe whole of this question of inlets a thing that
is settled ; it is settled ; it is conceded as having been acquiesced in as
having been held by Russia and America for 100 years between them " ? Not

649
one word, and I protest against any Government being called upon with this
dispute pending, to keep saying to a Government : " T a k e this point or that
point or tbe other point along the line ; but we must enter a protest against
this being considered that it is anybody's property but ours pending the negotiations. • I have not the east_ doubt if gold bad been found somewhere in
there nearer the American line instead of at tbe Yukon tbey would now say •
" ° k a } L t l l l s t l r i i e y o ^ h a v e n e v e r said you claimed that portion of the
land.
Of course we did not ; there was nobody there, it was of no importance. We did not come into coUision, there was no question raised between
us. And 1 cannot understand bow a Government is to be each year saying •
| Mind, every inch along such and such a place—mind, that is all disputed
territory," and we were no more bound, because of the view indicated in
Cameron's Report of 1875, to keep saying to the United States : " RecoUect
the top of Lynn Canal is stiU m dispute " than we were bound to say that
from 100 miles somewhere behind Stephen's Passage was stiU in dispute.
Then that goes too. Of course nothing is said about it, nothing so far as I
can find is said about the question raised there. I am not going more
minutely into tbe negotiations between Mr. DaU and Dr. Dawson. AU I wiU
say is that apparently both of tbem thought tbe only way of settling tbe matter
was by a conventional Une.
And tbe next protest that we find was also in 1888, and although tbe protest
was only conveyed in general terms to tbe United States, it is important to
look at it, so as to see that England was not acquiescing—in her own mind,
at aU events—in tbe tops of these inlets at Lynn Canal forming part of tbe
American territory, because Mr. Burgess wrote to Sir John Macdonald, and
said :—
§ Captain Moore, of Victoria, British Columbia, who was for some time a
member of Ogilvie's Expedition to the Yukon, has reported to the Government of British Columbia that be believes certain persons are about to receive
a Charter from tbe Alaskan authorities to construct a trail from Lynn Canal,
by way of White Pass, to tbe interior of Alaska. If our view of tbe case is
correct, tbe entire route of this trail, as weU as tbe trail by tbe Chilkoot Pass,
is in Canadian territory. I n vieAv of tbe well-based contention on our part,
that the beads of tbe larger inlets which penetrate that portion of Alaska,
which consists of the coast line from Mount St. Elias to Portland Channel,
and more particularly tbe bead of Lynn Canal, are within our territory, it
would appear to be important to protest against tbe granting of any rights by
the United States, or Alaskan Governments, at the beads of these inlets."
WeU, I admit that was not in those terms communicated to America,
but I say that that was tbe case and tbe contention, because that very matter
is sent on to Sir SackviUe West, who was then tbe Minister at Washington,
and I freely admit be did not send bis protest in those terms, but he sent a
protest against any of tbe territory which England claimed or which
was in dispute being granted away to any Company, and I say I am
entitled to rely upon that as showing that it was the contention,^ according to
the view of England at that time, that tbe beads of these inlets did not belong
to the Americans.
WE
Then, in 1888, you have, I say, tbe letter addressed by the Superintendent
of the United States' Coast and Geodetic Survey. I think it was a Mr. Thorn
to the Honourable tbe Minister of the Interior of Canada. I wiU only read
one passage :—
" From some informal discussion of the matter, it is understood that the
Hon. Secretary of State wiU be likely to require that tbe preUminary survey
shaU, among other things, accurately establish in latitude and longitude, and
permanently mark, such a number of accessible points at certain distances
from the coast or along certain mountain summits as, together with such
topographical reconnaissance as may be practicable, AVUI afford the geographical information requisite to tbe proper negotiation of a Treaty estabhsnmg
a boundary."
Now, aU I point out with reference to that letter is that there they do not
think it would be such a dreadful calamity that you would have to take certam
fountains to form tbe boundary between tbe Parties.
à
Q
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And then tbe last letter of protest to which I will refer you to is the
letter of tbe 5th June, 1891, from Sir Julian Pauncefote to Mr. Blame, in
which, having observed a paragraph in tbe Report of the United States Coast
and Geodetic Survey, be writes to caU attention to it. The thing is this :—
i lately bi
" Tbe Governor-General of Canada
of Her Majesty's Government tbe foUov\ eg P£
Report of the 'United States' Coast and G< )detic
writes as follows :—

mder tbe notice
last pubUshed
ich tbe Director

" B y recent Congressional enactments, a preliminary survey of the
frontier line betAveen Alaska and British Columbia, in accordance with plans
or projects approved by tbe Secretary of State, has been placed m charge of
this Bureau. - Such a preliminary survey, involving tbe determination of a
number of points in geographical position, and their complete marking by
permanent monuments, wiU have to be carried from Cape Muzon through the
Portland Canal to tbe 50th degree of north latitude, thence nortb-westwardly,
following, as nearly as practicable, tbe general trend of tbe coast, at a distance
of about Zo miles from it, to tbe 141st degree of west longitude, and thence
due north to tbe Arctic Ocean."
NOAV, I ask you to notice there, that having read that, tbe protest is
this :—
at hi
" The Dominion Goven
expi issed tbe desire that tbe United
question of tbe boundary at
I th£
States Government may be remi
subi
opinion
this point is, at tbe present time,
of som diffère
rlil can
.and of considerable corresponde
thi
nalCi
only be properly determined by a:
Now, there again, I caU one :
tbe predecessor of Mr. Mendenbal
Then comes what is perhaps
of this case, the Convention of li
proceedings here to-day, and I si
was to be urged against us that a
there were settlements upon tbe
done by tbe United States in i
showed such an acquiesce
upc
United States territory, if
this Convention was bein^
it makes no exception.

apb, Mr. Thorn,
3 coast.
sut in the whole
on, I say, of our
estion. If there
ars prior to that,
there were acts
hicb practicaUy
3 taken as being
bat, it was when
tbe Convention,

" Tbe High Contracting Parties agree that a coincident or joint survey
(as may be found in practice most convenient) sbaU be made of tbe territory
adjacent to that part of tbe boundary Une of tbe Dominion of Canada and the
United States of America dividing the province of British Columbia and the
North-West Territory of Canada from tbe territory of Alaska, from tbe latitude
of 54 degrees 40 minutes north to the point where tbe said boundary Une
encounters tbe 141st_ degree of longitude westward from tbe meridian of
Greenwich, by Commissions to be appointed severaUy by tbe High Contracting Parties, -with a view to tbe ascertaiment of the facts and data necessary
to the permanent delimitation of said boundary Une, in accordance -with the
spirit and intent of tbe existing Treaties."
Now, I _ submit that that is not tbe language that would be used if
tbe two Parties, or either of tbe Parties, in their own minds thought that
there was something that bad been already settled b y occupation and by
acquiescence. It says, " in accordance with tbe spirit and tbe intent of the
existing Treaties." If it was to be in accordance with tbe spirit and the
intent of tbe existing Treaties, bow could it be that it could be taken that
any part of tbe Treaty bad been conceded ? And, mind, there is nothing in
that about prior acts or subsequent acts, or anything of that kind. And then
tbe last paragraph is that :—

I The High Contracting Parties agree that as soon as practicable after
the Report or Reports of tbe Commissions shaU have been received, tbey
wiU proceed to consider and estabUsb tbe boundary line in question."
And that is what we are doing now. Then upon that you have tbe
instructions of Mr. MendenhaU to carry out that Treaty, I am not going
through tbem again, in which is pointed out tbe method in which be construed
the Treaty and asked _ to have tbe surveys made. Now I would only say
this : if the principle is to be taken as aU along wrong, we have never bad
the survey made on any other principle, we have never bad any survey of
the United States line ; if tbe whole of this is to be thrown over by an
argument which has been made by Mr. Watson and Mr. Taylor, that there is
to be no general trend of coast Une in tbe sense in which everybody has acted
aU through in this matter, and in tbe sense in which this Convention was
carried out, aU I can say is you wiU find a very great difficulty in getting
material for tbe purpose of drawing tbe line as you are asked to do here.

[Adjourned for a short time.]

On resuming
Sir EDWARD CARSON : My Lord, I have referred to the terms of tbe
Convention of 1892. Now, a report was made by tbe Joint Commission,
appointed under that, and stiU no suggestion was piit forward that everything
was settled. It is said that that was merely tbe fixing of a line, that there
was nothing to determine about as to tbe construction of the Treaty. But my
point is that that remained over, that you were to have the data, then you were
to have tbe Commission which tbey undertook to appoint to determine what
arose upon tbe Treaty, and, taking these data, to enable you to apply them.
I think that is perfectly plain. I think I can make that perfectly plain if I
ask you to look at p . 287 of our Appendix, where you will find that, after they
had received tbe report of tbe Convention of 1892, in 1897 they entered into
a Convention to fix tbe point to tbe north of Mount Elias. Now, I just ask
your attention to tbe terms of that, because it seems to me to conclude this
point. Tbey say :—
I And whereas tbe location of tbe said meridian of the 141st degree of
west longitude between tbe terminal points thereof defined in tbe said Treaties
is dependent upon tbe scientific assertainment of convenient points along the
said meridian, and tbe survey of tbe country intermediate between such
points, involving no question of interpretation of tbe aforesaid Treaties."
And so tbey proceeded in tbe interim, baying got tbe report, and before
the Treaty was entered into setting up tbe Tribunal which I now have tbe
honour of addressing—tbey proceeded with this one matter, which involved
no question of interpretation of tbe Treaty, but merely tbe scientific
determination of tbe boundary line ; tbey set up a Commission or Tribunal
to determine that merely scientific point. How can it be said, therefore, that
the object of tbe 1892 Treaty was merely to determine a scientific point or a
mere scientific Une which bad merely to be mapped out upon the terms of
the Treaty without involving its interpretation?
It seems to me to be
perfectly conclusive upon that point.
Now, I have taken that a little out of its order just to contrast the two
matters, but as it is said that we never made any mention of these inlets—that
the American Government did not know of our claim before 1898, after tbe
gold had been found—may I also direct the attention of tbe Tribunal to what
I do not think has yet been mentioned, viz., the fact that in 1896, on 3rd January
and 12th February, there seems, according to tbe Congressional Records,
to have been a debate in Congress with reference to this very question. I
W e tbe debate here, but it wiU be found sufficiently set forth, I think, at
Pp. 57-58 of tbe British Argument—in the quotations. There you wiU find :—
4
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. ?pt " It appears from tbe Congressional Records of the 3rd J anuary 1896,
that tbe Alaska boundary question was on that day b rought befc re tbe Senate
by Senator Squire, who read a Report from a Commit tee of tbe Chaniber of
Commerce at Seattle. That Report puts forward a rguments agams t 'the
pretensions of Canada to any of the canals, bays, or
of Avhich
are now being set up.' It also specifies tbe Canadia
was as foUows :—
int where
" ' That tbe eastern boundary line in its extensic
range of
it strikes tbe 56th degree of north latitude shaU foUc
nd inlets,
mountains arbitrarily crossing and cutting off tbe be
srto been
tbe ownership of which by tbe United State
unquestionable. '
" Tbe Congressional Record of tbe 12th F e b n
shows that on that day tbe subject was again disci
House of Representatives. On that occasion Mr. Pi
Jersey, drew attention to tbe Canadian claims.

ame year,
ne in the
Membe * for New

" ' On the Canadian side of tbe question,' be said,
In the first place tbey claim that vbile th
•eabout- , there
10 marine leagues from the <
land, a id that !
mountains very near to tbe coast of tbe
run there near tbe coast, which *• ould le
of Taku Inlet, and a large par of Lyi
extend into tbe interior. This wi u l d b r i i
close to tbe ocean, and, at tbe st
would be dismembered.' "

are made,
is distant
range of
bould be
arge part
ies which
[own very
of Alaska

at the Canadian
The importance of that is that it cannot be said
claims were not thoroughly known he re tbe gold
scovered, for the
gold was not discovered at th
Ldiate the charge
Le, and I entii
that some new claim was put
s discovered. In
d because tbe
point of fact, the reaUty is that it was after the gold was d: scovered that the
United States took up the point that we bad never put f< rward this claim,
and that therefore we ought to be shut out altogether from < ontesting it.
My Lord, when tbe report of tbe survey was obtain sd, or some time
after tbe report was obtained, you wiU find set out in < jur Appendix, at
p . 299, a—
" Memorandum on tbe part of tbe United States' Govei
t contaimng
its views on the subjects set forth in tbe Protocol, signed t h
L May, 1898,
between tbe Representatives of tbe United States and Great
" The deUmitation and estabUshment of tbe Alaskan bo
" This topic has already been tbe subject of conventio: d arrangements,
and tbe Report of tbe Joint Commission is now available, md has made it
possible for the two Governments to carry out tbe stipu tion of the last
clause of Article I of tbe Treaty of tbe 22nd July, 1892. to '' proceed to consider and estabUsb tbe boundary in question.'
Tbe Gov ernment of the
United States wiU expect tbe Joint High Commission to seek to execute this
stipulation by an Agreement as to tbe boundary as fixed by tbe AngloRussian Treaty of 1825, and by tbe American-Russian Treal;y of 1867, and,
as far as possible, to delineate tbe same upon proper maps ; imd, further, to
provide for tbe fixing of boundary marks by a Joint Commisision to be hereafter appointed."
There, you see, tbey do not put any Umitation—that tbe beads of tbe inlets
or anything of that kind belonged to America—but tbey say tbey are quite
prepared to proceed on tbe basis of 1892, and certainly at that time they had
had the whole matter before tbem in tbe debate in tbe two Houses, and they
bad tbe other materials to which I have caUed attention.
Now, tbe only other document that gave rise to any doubt to which I
need caU your attention is a couple of months later than that, and that is with
regard to the Conference at which tbe late lamented Lord HerscheU was
present and the instructions given by Lord SaUsbury. My Lord, a good deal
has been said from time to time by tbe Counsel on tbe other side—I do not in
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,?ny way complain of it ; it was a very fair observation-as to one statement
in that letter of Lord Salisbury's. It is on p . 298, and you wiU recollect that
Mr. Watson relied very strongly npon it as an a d m i s s i o T t h a t ^ ^ A v e r e no
mountains. I h e passage is this :—
" With regard to the southern portion, however, wide divergence exists
between the views of the two Governments. From Portland Channel to
Glacier Bay there is no such continuous range of mountains running parallel
to the coast as the terms of tbe Treaty of 1825 appear to contemplate."
I suggest that that is not a statement of Lord SaUsbury's ; it is a statement of a contention. If you look at Mr. Bayard's letter, which is very likely
what he turned to—that is a statement made by Mr. Bayard in bis letter, and
what I suggest is that Lord SaUsbury was putting, tbe contention and bis
instructions before tbe representative, because that that could have been bis
vieAV is impossible. If you read tbe last paragraph cited on that page :—
" Tbey bave only to remark that tbe boundary line must, in the first
instance, be sought in tbe mountains which border the coast."
^ Tbe P R E S I D E N T : It is perfectly obvious that this statement by Lord
SaUsbury that there are no mountains cannot bind us or anybody else. It
may have been used as an expression of opinion on some information before
him that he thought there were no mountains ; to that extent it is possible
to use it, but I do not think it carries even so far as that.
Sir EDWARD CARSON : What occurred to me as being tbe real
explanation was that be turned up tbe correspondence. If you look at Mr.
Bayard's letter, on p . 251, you will see an expression used by him, " there is
no such range of bills," and what occurs to me is that Lore! Salisbury turns
this up, and presents this fact in bis instructions, and be goes on to say there :—
" They bave only to remark that tbe boundary Une must, in tbe first
instance, be sought in tbe mountains which border tbe coast, and that the
important condition that tbe Une is nowhere to exceed 10 marine leagues from
the ocean governs it throughout."
Now, I say that, having regard to these various matters, it is not necessary
for me to examine tbe acts of settlement or tbe acts of government by tbe
United States in these disputed territories. I say it is unnecessary, and 1 say
—let there be no mistake about it —that I admit that from 1884-5 onwards
there were attempts—I think tbey were veiy poor attempts—but there were
attempts to exercise some government over this portion of Alaska. Your
attention has already been caUed to tbe passages in the Appendix to the
British Counter-Case taken from tbe Reports of tbe American G o v e r n o r s even from recent Reports of tbe American Governors themselves—in which,
talking of tbe whole of Alaska, tbey say (I will take one which I happen to
open on—tbe Report of 1888 ; there are some later) :—
1 Aside from tbe partial administration of justice by tbe United States'
District Court and tbe four United States' Commissioners, acting principaUy
as Justices of tbe Peace, tbe civil government of Alaska is Uttle, if any, better
than a burlesque, both in form and substance."
That is talking of tbe whole of Alaska, not merely these distant parts,
and that is a thing that has to be borne in mind all through this Argument,
viz., that this lisière, although a very important part, is a very smaU part of
the American territories which constitute Alaska. Then again, on p. ^4, m
the same Report, you wiU find :—
" A s a matter -of course, when tbe Act creating a civil government for
Alaska went into operation, tbe civil superseded the naval or military autoonty,
and, in consequence, tbe people of more than two-thirds of the territory
because of tbe reasons already suggested, have ever since been practically
without any government, and beyond tbe reach ef any authority wnatever.
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I wiU call attention only to one other, which is ten years later to show
how Uttle they bad advanced in tbe meantime. This is the report ot 1897, on
p. 29, in which it is said :—
I The inhabitants were thoroughly alarmed, and sent a petition to the
authorities of British Columbia to send a man-of-war at once to protect
their Uves until tbey could obtain protection from their own Government."
(This is near Sitka.) " T h e ' Osprey ' was sent off at once, and afforded the
people protection until reUeved by tbe U.S.S. ' Alaska.'
_
" B u t every effort emphasized tbe fact that Alaska was without any civil
government."
And while admitting that, for tbe purposes of the Argument of the United
States, that tbey should allege that tbey were attempting to exercise acts of
government, and that I do not dispute at aU, stiU you must not take it that
there was anything like a proper system of government set up throughout the
whole of Alaska, let alone in these distant parts, at the top of tbe Lynn Canal,
and so forth.
;
Now, there is only one other statement which has been mad on which I
wish to say a word.
There was an extraordinary statementi made by
Mr. Watson on, I think, tbe first day of bis argument. I t is at j).330. He
said this—and this is a kind of observation that would, no doul strike a
Tribunal such as I have tbe honour of addressing :—
in referen s t o t b € , I want
" And Avithout stopping to go into tbe del
to call tbe Tribunal's attention to tbe fact tbî
1900, wh en our census was
taken with reference to Alaska, we bad 20,0(
siding within this
lisière, principaUy along these inlets, half of w
claimed by Great
Britain."
And at tbe close of tbe second day after, when we asked him for the
census, be told us (p. 426) this :—
" Oh yes, Sir, I wiU give you tbe whole thing, but I want to say to you
that some person bad put 20,000 there, and, wanting to foUow my brief, I
named that figure. As a fact it ought to be 11,332, and I bave a Memorandum
to caU your attention to it."
I am not suggesting for a moment that Mr. Watson was not intending to
give tbe exact figures as be bad tbem ; that is not tbe point I am making
now. But that brings tbe 20,000 down to 11,332. We then got tbe United
States' census, and we found tbe census given of Southern Alaska. If you
wiU look at tbe description of what Southern Alaska means, you will see that
it is there defined. Tbey divide Alaska into two : Northern Alaska and
Southern Alaska. Tbe northern district embraces tbe vaUey of tbe Yukon,
and all territory to tbe north of it, and tbe southern district embraces aU the
remainder of the territory, including the Alaskan Peninsula, and the adjoining
Aleutian Islands. If you look at tbe chart No. 1 in the American Atlas
you will see what an immense territory is included in Southern Alaska,
because it goes out to tbe Aleutian Islands, which were tbe original settlements at which tbe trade of tbe Russians mainly was. It is reaUy the
southern half of tbe big peninsula u p to where their line goes, all those
islands, and aU the way down tbe coast from there. We have been anxious,
as far as we could, to test what was tbe true condition of affairs as regards
those Avbo_ might be settled on tbe disputed territory. Mr. Watson said that
tbe majority of these, tbe greater part of these, were settled upon these inlets.
WeU, we have got tbe official buUetin, which tbe Tribunal have seen, and we
have here, at p. 426 of tbe census, tbe various towns, with their populations,
which bring out tbe total of 33,000 as being tbe whole population—not
citizens alone—m tbe whole of Southern Alaska. Very well. Then we have
to get tbe number out of that that are on tbe inlets. We have gone through
it—at least, I bave not gone through it, but it has been gone through
by Mr. Wade, who knows tbe country about that district; he has
investigated every one of these towns and viUages which are mentioned
as bringing np tbe total of this census, and so far as he can
ascertain, tbe only ones that we find are on these inlets are Dyea,
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wn with 261 inhabitants—I wiU have soi
nt—that is in the census of 1900 • then Hi
3,117ihe largest of them ; Sandpoint Village, ]
popul
Then there are two smaU places, Si
t know where they are ; they
but we add tbem on for fear of makin
the
I think, some 470 inhabitants. Adding those on, we fin
inhabitants upon these islands is 3,957 out of the i l , 0 0 0 that were put forward
in the corrected figures by Mr. Watson.
Mr. LODGE : Those are aU on tbe Lynn Canal.
Sir EDWARD CARSON : No, on the inlets anywhere inside tbe line of
JE* King, which is tbe only part with which Ave are concerned now.
Mr. LODGE : You exclude Juneau, for instance.
Sir EDWARD CARSON: Ob, certainly; that is admittedly American
territory. There is no question about that here. We take every place that
we can find inside that Une, because, of course, the argument of Mr. Watson
was—look what a thing it is to give an award which affects 11,000 citizens,
or nearly 11,000 citizens. WeU, then, but there is an affidavit in this Case by
Mr. Wickett, which is to be found in tbe British Counter-Case Appendix,
pp. 75 to 76, and, you wiU find from that, be went up and investigated tbe
state of tbe population in tbe spring of this year, and everybody knows the
population at tbe top of Lynn Canal has been decreasing since 1900 ; in fact,
Dyea, I believe, it is a noteworthy fact, now has one or two inhabitants only.
He says that it bas practicaUy ceased to exist. Before tbe railway was made,
it was a kind of base of supply for getting into Klondike and that district,
but, since then, I believe, it has practicaUy ceased to exist. I take, of course,
the information that is given to me, but I am told that it had only one .
inhabitant, and that be was in gaol. I was a little incredulous about that,
because that would seem to imply that there were, at least, two. But, be
that as it may, it is reaUy a city that has practicaUy gone, and Skagway has,
I am told, dropped to about 1,000 inhabitants, instead of 3,117.
Mr. ROOT : I suppose if there were but one inhabitant and be re:
in gaol it would indicate very effective government, would it not ?

ined

Sir EDWARD CARSON : Ob, very effective indeed, except that there is
this to be said, that tbe gaoler might do then what be Uked. But that brings
do-wa this enormous population of citizens which, if you acceded to our
views, you were going either to drive out of tbe place or to put under another
government.
That brings down tbe whole population to about 1,500—
population, not citizens—but I am told—and I am sure tbe Tribunal k n o w a
good deal more about this than I do—that there is a great difference^ up in
Skagway and these places between the population and American citizens,
because if there was any inquiry it would very likely be found
that a considerable proportion of tbe population might be British
subjects, or even Canadians, or, for all I know, as you generally
find them everywhere, tbey might be Irishmen. Therefore, if you discount it
in that way you come down to an extraordinarily smaU number of American
citizens. Then you bave another matter to consider in relation to this, and
that is that Skagway at aU events was a city founded after the debate in 1896
in the two Houses of tbe American ParUament, it was founded after that and,
therefore, at that time it was pubUc knowledge—at aU events it was m the
knowledge of tbe Government as to what the claim of Canada was, and so
they went into disputed territory. If you withdraw tbe number of citizens in
Skagway you bring tbe thing down to an infinitesimal matter. I h e importance of it, of course, is—and I am not sure that it may not be one oi the
weaknesses, and not an unnatural weakness, of any such Tribunal as that
which I have tbe honour of addressing—that there is very great difficulty in
any Tribunal by its decision stating that any large number of
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Mr. Dickinson, citizens of one country are to be put under the anthority and
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power of another country. There is no doubt about that. Most
Oct.Ai9Ud. m e n
bow strong
tbey may be
feel
i h a t _ I
do
not
care
members of a Tribunal, tbey must feel that to make changes of
that kind is a matter of extreme importance, and I am not at aU sure that
in these international arbitrations which now are becoming so extremely
fashionable and popular—you will find an eulogy of tbe one at the Hague in
this morning's paper—I am not at aU sure that one of _ tbe greatest difficulties
may not be in tbe end that human nature, that patriotism—natural patriotism
—is such that each man shrinks from banding over bis own feUow citizens to
tbe government of another country of which be is not a member, and it is
there that tbe strength and power of tbe Tribunal becomes so important
in tbe Case we are investigating here. All I can say is that if we have
given much time to this matter, and if anybody says that our proceedings
have been spun out and have taken time beyond tbe value of this question
as it may appear to the public, I ask tbem to remember that we
are attempting here to make a settlement of a matter which for
thirty or forty years has been an outstanding question between two
great nations.
We are trying to settle a question which over and
over again it was said to be impossible to settle upon tbe terms
of this Treaty, and that is no Ught work for any Tribunal to enter upon.
Whatever the time spent upon it may have been, whatever tbe expense,
and whatever tbe care—and there has been great care taken over this matter—
I can only express the wish that tbe great object of entering into this Convention may be achieved out of these sittings by tbe removal of one of the
causes of difference between two great and friendly nations.
Tbe PRESIDENT : Mr. SoUcitor, having conquered Ireland and annexed
England, you noAv proceed to bring one of tbe principal colonies of His
Majesty under your influence. We aU know tbe circumstances under which
you bad to undertake this task—that at tbe last moment you took the
place of Mr. Blake, a distinguished advocate who could not appear for Great
Britain.
Much as we aU regret that Mr. Blake's state of health did not
permit him to appear before tbe Tribunal, we feel that tbe Case has in no
way suffered, and we thank you very much for tbe argument which you
have addressed to us.
I f EDWARD CARSON : I am much obUged to your Lordship.
Mr. DICKINSON : Mr. President, when we adjourned yesterday afternoon, my understanding was that tbe SoUcitor-General would continue throughout tbe day. In tbe effort to economize tbe time of tbe Tribunal, he has
doubtless abbreviated bis notes, and for that reason I have to come on somewhat
unexpectedly. Possibly, I should not regret this, as it gives me an additional
claim upon the patience and forbearance of tbe Tribunal, aU of which I shaU
need. There is one ground on which I feel that I ought to be persona grata to
all who are participating in this bearing, and that is that I am the medium
through which this long debate is to be brought to a close. When I say " long
debate," I do not by any means mean to imply that it has been a tedious one.
We have all been highly entertained by the very able arguments of aU the
gentlemen who have preceded me, and for my part I freely acknowledge that
I have been very greatly instructed. I think tbe most unsympathetic hearer
would say that upon every other ground I am entitled to compassion and
sympathy.
It is my duty to endeavour to glean in a field that bas been harvested by
most diligent and skilful reapers, and if my success is to be gauged by my
abiUty to discover or to exploit anything new, I can hardly hope for even the
poor reward of Gratiano, tbe three grains of wheat to a bushel of chaff.
I feel, Mr. President, that if I am to give any aid to the Tribunal or contribute anything that will be of real value in tbe investigation which they
have before tbem, I must address myself to an effort to meet tbe arguments
that have been advanced on behalf of Great Britain. I bave listened to them
very intently.
Coming, as I do, so shortly after tbe argument of the
Solicitor-General, it wiU hardly be possible for me, certainly this afternoon, to
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comment as to any of tbe propositions advanced by bim. I am sure that
no one who has listened to tbe very facile and elegant argument of Mr Robinson, whose style is _ at once a source of admiration and despair to aU those
who have heard him, or to tbe very able speech of tbe Solicitor-General,
would, as applied to either of them, advise me, by way of friendly warning to
touch Ralph de Vipont s shield as my easiest bargain. But I am forced by the
fact that the Attorney-General has gone so fully and so elaborately into aU these
questions, and also for tbe reason that I have bad some opportunity for studying bis argument, to ring tbe Templar's shield, and try conclusions with bim.
I do not speak m any spirit of bravado or confidence. Indeed, as was said
upon an occasion where the disparity did not appear so great as now, I say
Mr. Attorney-General, in aU sincerity :—
" L e s palmes dont je voie ta tête si couverte
Semblent porter écrit le destin de ma perte."
Wmild that I might add in tbe language of the Cid :
" T o n bras est invaincu, mais non pas invincible."
I would not bave anyone suppose that I would rashly choose to enter
upon such an undertaking. It is a responsibility that has • been forced upon
me by tbe necessities of the occasion. So far from feeling any sense of
confidence, I am in a position to very deeply sympathize with the feelings of
the Confederate soldier who, when the battle Une was sweeping forward in
the last fearful charge at Chickamauga, and a rabbit jumped up and ran
through to tbe rear, cried out, " Run, cotton-tail ! If I did not have any more
character at stake than you have I would run too."
Coming to tbe consideration of tbe questions that are submitted for
discussion and decision, we cannot ignore tbe character of tbe country with
which these negotiators dealt, and tbe attitude in which they were. We
would be proceeding upon a false basis if we assumed that tbey were just in
the position with regard to tbe subject-matter of this Treaty that we are
in to-day. First, tbe country ; it was vast, unknown, and of little value.
The fringe in regard to which tbey treated Avas a mere selvage, a border
upon a continent which stretched across for a distance of 4,000 miles. That, .
I think, may be an explanation of the character of tbe terms used in the
negotiations in regard to tbe lisière. Tbey used diminutives and expressions
which ought not to be taken Uterally, but which ought to be vieAved
from tbe standpoint of the comparison with which they dealt.
I
shall have occasion to advert further on to that. I merely call attention
now to tbe fact that when tbey spoke of " a smaU fringe," when they spoke of
"point d'appui," when tbey spoke of " a mere strip of coast," they were
speaking of tbe border of an immense, vast continent, and what tbey referred
to was infinitesimal when compared with tbe great continent with Avhich they
were dealing. Therefore it wiU not do to give words of that, character too
much importance. Indeed, I have never thought for a moment that any
Tribunal of trained lawyers would deal with these questions upon a mere
critical examination of the meaning of certain words, or that their decision
would depend upon scholastic criticism. But where you have words used in
various associations, and these all develop one grand and central idea, then
you can deal with tbe idea and get tbe dominant and controlling features m
that way. I bave always felt that that would be important in affecting tbe
judgment of tbe members of this Tribunal. But, thinking as I do in regarel
to that, I shaU not expend a great deal of time upon a mere critical
discussion of tbe meaning of words. Of course, tbey have their significance, but
they ought to be given their due proportion and weight, and I shall endeavour
to evolve out of tbem the central and controUing ideas upon which the minds
of the negotiators met, and if I am able to demonstrate what these ideas were,
1 shall care very Uttle for a mere discussion upon words that may have been
used, as we often use words, Avithout their having been critically chosen not
expecting that persons would take tbem up, and turn them about and look at
them from every point of view, as you would tbe facets of a diamond. I do not
4
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believe that great'questions and great principles are ever settled in that way.'
Mr. Qïckinson.
Dick
—
I do not want to minimise the value of the Avords ; all that I do mean, to say
Oct. I, 1903. is that I do. not believe that tbe decision here is going to go off upon mere
questions of grammatical structure or narrow distinctions as to the use of
particular words.
,
It is not to be supposed that the gentlemen who conducted these
negotiations addressed their minds to aU tbe points of controversy Avhich have
been brought forward in this discussion. We aU know that after a controversy
has arisen and any statute or wiU has come into dispute, and great questions
bino-e upon them, la-wyers focus their minds upon tbem, and that there is a
wonderful amount developed which probably the framers of tbe instruments
never thought of. It will never do for us for a moment to construe this
Treaty by supposing that any one of tbe negotiators understood matters as
we understand tbem, or that he examined these maps Avith magnifying
glasses as we have examined tbem, and we all know that not a single man
among tbem had aU tbe correspondence before bim a s w e have it. .
We should therefore be proceeding upon a false idea if we undertook to
get at the meaning that these men bad in their minds by assuming that, they
knew all about tbe matter that we know. If we are guided by any such
principle as that we wiU be led to an erroneous conclusion.
I think I may also here remark that it never entered into tbe mind of a
single one of tbe negotiators just bow the line was going to be drawn paraUel
to tbe sinuosities of tbe coast. I do not believe for a moment that anyone of
them ever followed out the idea to a practical conclusion, whether you take
the coast to be the general trend on tbe entire physical coast. I do not
suppose that anyone of tbem ever foUowed it on any map in all its sinuosities;
and then said : 1 We will draw tbe line parallel to this." And yet the
Attorney-General assumed in his argument as one of bis strong points—I
am rather anticipating in saying this, but this is a general observation that
I am making—as one of the reasons why tbey could not have meant the
entire coast that a line paraUel to its sinuosities cannot be drawn, that it is
an impossibility, and that, therefore, tbey did not intend to mean that sort of
coast, but that they meant a kind of coast to Avhich a line could be draAvn
parallel. That seems to proceed on a false idea and on a false premise. I
It cannot be supposed either that tbey studied tbe acreage that was in
these promontories, and that when tbey were determining tbe width of the
lisière they considered whether or not drawing tbe Une parallel to the
sinuosities of tbe coast would give a little more or a little less land
to Russia on account of tbe promontories. AU these discussions are
interesting and ingenious, but I submit that tbey do not advance us one
step towards tbe idea which was in tbe minds of these negotiators, and
tbey do not help us at aU in solving any of the problems that are presented
for our consideration. I think another principle that we should bear in
mind is t h i s : that, unless some overruling reason shaU appear, we must
proceed on the idea that tbey used words in their usual and ordinary sense,
that tbey never searched out for a moment recondite meanings of words, and
that they never intended to apply a word in a sense that was so unusual that
in the matter of the deUmitation of. territory, so far as I have been able
to discover it, it was never so used before and never has been so used
since. I, of course, refer, as tbe members of tbe Tribunal understand,
to the use of tbe word j coast." I shall bave occasion to speak of that
more particularly when I come to the discussion of that question. When they
were talking about " coast," and using tbe word £ coast," I cannot for a moment
appreciate the justness of tbe suggestion that they intended in the Treaty
to use the word | coast " when tbey were dividing up territory by a line
striking the. continent, aU to tbe north of Avbicb was to go to Russia, and
all to the south to Great Britain—and aU to tbe east of a certain lisière
was to belong to Great Britain—in tbe pecuUar. sense that is now attached
to it, _and that it is not a coast bordering tbe water, but a coast crossing
from headland to headland. That is a meaning which, so far as I know, has
never been attached to tbe word " coast," except for the purpose of jurisdiction.
It is used to secure a mere appurtenance to territory where tbe ownership has
already been determined. I am* sure that if there bad ever been a case in
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diplomacy where the word " c o a s t " bad been used in this sense, it would
never have escaped the ingenuity of tbe able gentlemen on the other side
StiU they ask us to say that in using the word " coast," which has an historical
meaning attached to it, in respect of this very matter in controversy, as I shall'
undertake to demonstrate, when tbey came to delimitate this territory they
used it m a sense m Avhich it has never been used, except for jurisdictional
purposes, to define an appurtenant to an existing right, and not for tbe
purpose of establishing or dividing a territory. Now, if that be.sound, can we
proceed upon tbe idea that tbey attached this unusual meaning to the word
1 coast " without some explanation of it ? I admit that they might have used it
in that sense, but are we to assume that tbey used it in that senseunless we have
some internal evidence of the strongest character that it was made use of in
that way or unless there is something in the negotiations to show that it was
meant to be used in that way ? Tbe discussion has proceeded largely upon
the idea upon the part of Counsel for Great Britain that the United States'
Case depends in some way upon asking this Tribunal to interpolate something into the Treaty. Tbe Attorney-General said, on p. 11 of bis argument :—
" I submit to tbe Tribunal that tbe Treaty must speak for itself. Tbe
negotiations you may look at to tbroAv Ught upon what tbe Parties meant by
various objects designated in tbe Treaty or to give help in tbe elucidation of
what may be obscure when taken by itself and without tbe surrounding
circumstances."
I agree entirely with that. It seems to me to be a perfectly comprehensive and sound statement of principle. He proceeded :—
" But tbe negotiations cannot be invoked for tbe purpose of varying that
which the Parties have embodied in tbe Treaty."
I agree to that. I admit that if we appeal to tbe negotiations for tbe purpose
of changing, varying, or adding to tbe Treaty, or for the purpose ef explaining
anything that is plain—that of course would be a contradiction in terms,
because if it was plain it would need no explanation—we would have no
standing for any sucb proposition. But where the interpretation is doubtful,
then the whole principle is that, tbe members of tbe Tribunal are to put
themselves as nearly as tbey can in tbe light of all the evidence that is
before tbem into tbe shoes, to use a common phrase, of these negotiators,
looking at the matter with their eyes, and then undertake to say what
they meant. We know that it is a difficult task at aU times to go back and
put yourself just into tbe inteUectual atmosphere that surrounded a person at
a particular time, but stiU Courts have to do that, and, even if justice
miscarries, tbe whole idea of interpretation is based upon doing that very
thing. Now be proceeds :—
I And I venture again, with respect, to submit that a very considerable
part of the Case of tbe United States wiU, I think, be found to trench upon
that canon, which I submit is fundamental in construing any document,
either as between nations or as between individuals."
• I do not recaU that tbe Attorney-General pointed out any word that
we wanted to read into tbe Treaty, and, so far as I am authorized to speak for
the United States—and surely my associates have said nothing that would
miUtate against it—I want to say that Ave stand updn tbe language of the
Treaty, and we stand upon tbe words of tbe Treaty just as tbey are.
When you come to apply those words, that is a different question.
That is where interpretation comes in, and when tbe application is made you.
do not have, from tbe standpoint of our contention, to read into that document
one single word. On tbe other band, it seems to me that the contention of
Great Britain depends upon reading into that Treaty words, and those words
are either " g e n e r a l coast" or "general trend of the coast or mainland
coast," or words to that effect. I am not quite sure that I understand the
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view that the Solicitor-General holds in regard to these negotiations. At
one time be seemed to take tbe position that tbey could not be looked to at
aU—that tbey were entirely valueless. I cannot quote from his speech, but I
got that impression. But when he was in hard Unes be did not hestitate
to refer to the negotiations, and if you strip his argument of the sustaining
force that it gets from tbe negotiations, I say, with aU respect, that you have
taken the main prop from under it.
This controversy has arisen mainly as to tbe application ot the words
" c o a s t " and "ocean," and tbe interpretation of those words. In order to
get that, Ave look to tbe Treaty itself. Looking to tbe Treaty alo]
ve cannot
r
apply it. Is there any doubt? If there were no doubt, wh
ould this
Tribunal be here ? If there be no doubt, why would we have
this long
argument ? Tbe very fact of this trial shows that the Treaty,
ts face, is
in doubt. The fact that you are acting under a solemn Treaty tween two
great nations for tbe purpose of answering tbe questions propounded shows
that it is in doubt, and caUs for interpretation and appUcation, and we look
to everything surrounding tbe parties to reach that interpretation.
of the
NOAV, -with these preUminary remarks 1 shall come to a discu
nagniquestions, and I shaU be as brief as I can consistently with
tude anel the great multitude of aspects i n which tbey
presented. I shall ask tbe Tribunal to bear with m if ï^
them, but
when I speak my last word that wiU be the finale, so that e-•very step I take
brings you nearer tbe promised land.
The first question I pass over as being practical
out controversy,
It has been agreed in tbe Case of tbe United States, a
in the Case of
Great Britain, that tbe point of departure was Cape
l, and I assume
that where the Parties themselves have agreed, and w l
u have so many
other compUcated questions to deal -with, you are not j
to trouble yourselves to search out another answer to that question.
The next question, then, is, what channel is tbe P
. Channel, and I
think Ave are agreed when we say that that mear
channel that the
negotiators meant when they put those words into
eaty. With the
testimony that we have before us, we have to try to fi:
| first, what they
meant, if we can, and then, if we cannot find out wbal
meant, but find
that that question was one of doubt, and that it was a
on of interpretation, we have then to see, if we can, whether or not
rties themselves
have put any interpretation upon tbe words. Of cours
understood that
tbe arguments on behalf of Great Britain are to sustain
itention that the
Portland Channel, as meant in tbe Treaty, is tbe chani
[ch lies north of
the islands Sitklan, Wales,' and Pearse, and that the co
n of tbe United
States is tl
interpreted by
tbe Portland Chann
the Parties
that body of water w
ids.
The 1
ty provided that tbe
ng shaU
be
proceed—I think tbe language
Portland
ng de la
Channel.
Mr. AYLESWORTH : That is right.
Mr. DICKINSON : And we say that tbe reasonable con ruction of that
is that it was not to begin at once from the point of commence
nt to proceed
" au nord " ; that tbey were not deaUng with such clos and accurate
expressions as that ; but that tbe words " au nord " gramm; :aUy—though
I submit an opinion upon that subject with some degree i doubt in the
presence m which I stand—apply to tbe Portland Channel id on to the
h des-ree. and do not import the idea that tbe Une
ist proceed at once
< au nord " irom the point of beginning. And yet
yet it is advanced in the
British prii d Argument and—although I cannot turn
a m to the passage, if my
memory sei h me right—by tbe Attorney-(
1 that the line from the
point of be
ng was to proceed " a u nord." Tbe nnportanice of that
lerstood
lies m this, that if the line from tbe point of beginning was
ntended
to proceed to tbe north, that is to say, if you are convinced that t l
that it should at once begin to proceed to the north, it helps to demonstrate

what Portland Channel was, it helps tbe British contention, because if it
proceeds from the point of beginning at once " au nord " and so continues it
would strike nearer the northward channel. Therefore, the contention'if
sustained, is not without some value. In view of subsequent statements by
the Attorney-General, and especiaUy after what has been said by Mr. Robinson
it is not a matter of very great importance. And yet I feel that 1 ought to
discuss it, for it may bave found some lodgment in tbe minds of some of tbe
members of tbe Tribunal.
The argument is, that tbe Treaty provides that tbe line from tbe point
of commencement was to proceed " au nord," that they meant by the words
" au nord " from tbe beginning, for otherwise tbey never Avould have inserted
into the Treaty tbe words which appear in Article IV :—
I Que l'île dite ' Prince of Wales ' appartiendra tout entière à la Russie."
They say that it proceeds at once from tbe point of beginning to tbe
north ; that it was manifest to all ; that it would cut the island, or might cut
it, and because tbey thought it would cut tbe island tbey put in that saving
clause, or, to invert tbe argument, tbe putting in of that saving clause proves
that they thought it would cut tbe island. Now, I think I wiU be able to
demonstrate that, whatever tbe reason may have been for inserting these
words, that was not tbe true reason. I do not think I am bound to give a
good reason. If I can demonstrate that tbe reason they have given is not a
sound one, that is as far as, under tbe Umitation of time imposed upon me, I
ought to be expected to go.
If you look at tbe first draft of tbe Convention made by Mr. George
Canning on the 12th July, 1824—you vriU see it on p. 183 of tbe United
States' Appendix—you will see that tbe line, was to commence at the two
southernmost points, and proceed to tbe north of tbe pass caUed Portland
Channel. Tbe language is :—
" E n commençant des deux points de l'île dite du Prince de GaUes,
eUe remontera, au nord, par la passe dite le ' Portland Channel ' jusqu'à ce
qu'eUe touche à la côte de la terre ferme située au 56e degré de latitude nord."
The line was to start from the two southernmost points of the island, but
stiU the expression is that it was to go to tbe north. WeU, now, it is perfectly
plain, if it started at tbe two southernmost points, it would not cut tbe island,
and that tbe words " providing that tbe island should belong entirely to Russia,"
which were added to that draft by Russia, were not put in because it Avas
thought that tbe provision that tbe Une should proceed " au nord " AA>ould
make tbe line cut tbe island. Then, if tbey were not introduced to save the
island from being cut, it does not demonstrate that tbey thought the line
was going north and would cut tbe island. That saving clause was put in
in the Russian counter-draft, which preserved tbe language " of two points,"
and the provision that tbe Une was to go north from these two points, and stiU
they put in tbe saving clause which is on p. 192 of tbe United States'
Appendix. Tbe language is :—
| À partir des deux points qui forment l'extrémité méridionale de l'île
dite Prince de GaUes, laqueUe appartiendra tout entière à la Russie, points
situés sous le paraRèle du 54 degrés 40 minutes de latitude nord."
They certainly did not put these words in, because tbey thought that the
line drawn from those two points was going to cut the island. Why have they
put them in ? Of course, it is a matter of conjecture. I have an idea on the
subject. It may not be worth much, but stiU I wiU contribute it for what it
may be worth. Tbey probably thought that, associated with that island, there
being an archipelago, there were some dependent islands that were merely
appurtenant to it, and that some question might arise as to whether those
islands would go along, and so tbey put in these words. Now,.as it turns out,
Gape Muzon is on one of these dependent islands, and it might have been m
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the light of this controversy and argument a Uttle better for tbe United States
if it bad said that tbe line should start from Cape Chacon, because that would
obviate entirely all this argument about the island being cut by the line
proceeding' to the north.
That may have been tbe reason. That they wanted everything that was
appurtenant to that island to go along -with it. There is another reason, or,
rather, a suggestion.
Mr. TURNER : That would have been an inartificial way of deaUng with
a dependent island.
Mr. DICKINSON : Certainly it would, but, if this Treaty had not been
made in an inartificial way, we could not be here to-day. Tbe whole profession
of the law has its life simply because people deal with and write things in
that way, and nearly every controversy in tbe law books calling for construction
or interpretation is simply because people do not anticipate and do not write
documents properly. I remember that on one occasion I submitted a paper
to a la-wyer in whose office I was.
He said, " 1 do not think that is
quite clear." " Why," I said, " this means so-and-so." " Oh yes ; I understand it, and you understand it, but that is not tbe way for you to draft it,
You must write it so that any fool cannot misunderstand it."
I admit that it might have been an inartificial way, and that may not
have been tbe true reason. I only started out to demonstrate that the reason
given by the Attorney-General was not a good one. I thought I ought to
.offer a selection, and acting on that idea, I proceed to give one' more, and
it is this. I do not put it as having any great force. ÏÏ this Treaty had
been made between English and American negotiators, familiar with thç
administration of one kind of law, one system of evidence, they would have
said at once when you say tbe Une shall begin at tbe southernmost point
of Prince of Wales Island, at 54 degrees 40 minutes, 54 degrees 40 minutes
are mere words of description, and when you have designated the natural
monument, that prevails over mere words of description, as stated by the
Attorney-General, I would agree that as between American and EngUsh
lawyers there would be no controversy about that, but I do not know whether
these Avere la-wyers at aU or not, and whether M. Matusevich, who seemed
to have such a facile way of altering this Treaty, was a lawyer. Now, he
may have thought this : " This Une is to start at tbe southern part of Prince
of Wales Island at 54 degrees 40 minutes, and some controversy may come
up about this, and tbe question may be in doubt whether it was reaUy to
begin at tbe end of tbe island or at tbe 54 degrees 40 minutes." He might
have anticipated that Mr. Watson would argue that it was to begin at
54 degrees 40 minutes, and that somebody else, tbe Attorney-General, for
instance, would say it is to begin at tbe end of tbe island.
And so, as he
did not know which view would really prevail, be, ex abundanti cantela,
inserted tbe saving clause. I do. not know bow a Russian lawyer would look
at it—tbey may have attached more importance to tbe paraUel than we do.
It may be that the very converse of tbe rule that prevails with us prevails
with them.
So he may have written that in because tbe whole island was, in any
event, to go. As I said, I do not attach very great importance to that suggestion,
but I do insist that when tbe original draft of tbe Treaty provided that the
beginning should be at tbe two southernmost points, and stiU it said the Une
is to go north, and then the Russians put in tbe saving clause about the
island, they did not do it because tbey understood that it was to go at once
" au nord."
While that position was taken in tbe Attorney-General's argument,
and enforced with a great deal of ingenious reasoning, for tbe purpose of
demonstrating which was tbe proper channel, and although the AttorneyGeneral m his opening argument gives weight'to it, yet I feel he has almost
taken it out of tbe controversy, as appears on the 50th page of bis argument.
A colloquy took place between bim and Mr. Aylesworth—Mr. Aylesworth
said :—
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"Before leaving tb;at letter, Mr. Attorney, can anything be said in tbe Mr. Dickii
of explanation of the - phrase in tbe opening . paragraph ?—' A Une
Oct 2; T9
drawn from the southernmost point of Prince of Wales Island from southto north through Portland Channel.'

V ay

"Sir ROBERT F I N L A Y : Well, that is a matter on Avhich I have
thought a good deal, and tbe conclusion I can arrive at is this, that the
point at which tbe Une was ultimately to get at tbe bead of Portland
Channel is a good deal to the north.
" T h e P R E S I D E N T : Yes.
I Sir ROBERT F I N L A Y : And therefore he says this to get to a point
to the north.
" T b e P R E S I D E N T : In a northerly direction, so to speak."
The passage continues to thé middle of p. 51, and tbe substance of it is
that his Une goes a little to the north, which is somewhat of a concession
to the Treaty, which did mean going to tbe north from tbe beginning.
But if what has been said by tbe Attorney-General does not take it out of
controversy, I think Mr. Robinson bas done so entirely.
Mr. AYLESWORTH : Perhaps, if it will not interrupt your argument, I
would point out what was in my mind at tbe time of that. coUoquy, and
what occurs to me upon your discussion of this parenthetical provision about
the whole of Wales Islands belonging to Russia, notwithstanding they were
starting from two points. There were two points as shoAAai by Vancouver
which were very nearly in tbe same latitude. Tbey were proposing to make
the two of tbem tbe southern extremities of tbe island, the point of conir
mencement. There might be discussion some day as to whether the eastern
or the western was to be tbe actual starting point. If tbey took tbe western,
and the line from it were to ascend " a u nord," there would be danger of
cutting off some part of the island, and that is what they Avere guarding
against.
Mr. DICKINSON : I can hardly conceive that where they said two points
they thought that a line could be drawn so as to cut one of tbem off. I think
the only way would have been to draw it from one to the other, and then go
to the next point.
* jtv, * ,">H'C. ' •
Mr. AYLESWORTH
the two.

That would be starting from the eastern point of

Mr. DICKINSON : Yes, and if they started from the easternmost point
you could not cut tbe island. Now, Mr. Robinson said, on p. 453 :—
I Now, there is no doubt in the world that that is not a description which
any lawyer, or any inteUigent surveyor, or any lawyer's clerk would put in a
deed. It could not have been framed by anybody who bad before bim, or m
his mind's eye, tbe features of tbe country, or thought exactly what he was
speaking of. But I have never seen myself that there is any serious difficulty
about it. If I may iUustrate it by a very common example :—If I were
standing on PaU MaU, for. instance, at tbe foot of St. James's Street, and 1
asked a man where Leicester Square was, and be said, ' Why, you go east
along PiccadiUy'—well, I should have thought the first thing for me to do
^as to get to PiccadiUy ; and I think here the direction is impUed—go to
Portland Channel, and then go north along it, that is all. I cannot under.

Mr. Dickinson.
Oct. 2, 1903.

stand exactly—I do not mean to say, as I have said before that any man,
thinking, you know, and having tbe things before him, would have drawn
such a thing ; but I think it simply means, " Go to Portland Channel, and
go north along it.
" You cannot go north along Portland Channel till you get to it, and you
are told to go north along it. WeU, it seems to follow that it is an invitation
to go to Portland Channel, and then go north along it. And that is the way
in which I should have looked at that without any question.
Now, for me to attempt to add anything to that argument would be like
gilding refined gold. I shall not attempt to do so. I t takes away whatever
force there may be in the contention that tbe provision to go north is
demonstrative of what they meant by tbe Portland Channel.
The second proposition that was advanced at very great length by the
Attorney-General to sustain tbe view that by " Portland Channel " they meant
the northern passage, was that Vancouver's narrative was before the
negotiators. And I take it that he meant not merely that it was known to the
negotiators and before tbe negotiators, but that it was before tbem in such a
sense that this Tribunal would be authorized i n saying that it affected their
minds, and that tbey were guided by it in using the language which they did,
for otherwise there would be no value in tbe suggestion. To say that anything
is known to a man, or that it is before him, in an argument of this sort, it
must be shown that it was before bim in such a sense that we can assume
that be was instructed and influenced by it. Tbe Attorney-General says on
tbe 9th page (83) of bis argument :—
" Now, what is suggested n the other side ? I t is said there is no
evidence that Vancouver's narrativ was before the negotiators, and that the
narrative may be rejected—that only the charts are what the negotiators
probably looked at. Now, in tbe first place, I submit that the probabiUty is
absolutely overwhelming that V eouver's narrative was not only before the
negotiators, but bad been most irefuUy considered by tbem." And then at
ve tbe Tribunal affirmative evidence that
p. 85 be says : " I think I can
that narrative was before the negotiato
Now, mark the words " carefully lonsidered b y tbem." That is the
proposition that he started out to prov and I take it that it is an important
one in connection with bis argument.
If hi has demonstrated to this
Tribunal that tbe negotiators did have the nar: tive before tbem and that
tbey carefully considered it, of course it goes i, long way to sustain the
British contention in regard to Portland Canal, WeU, I think that I wiU be
able to show that no such demonstration has been made ; that it is either of
a purely negative character, or at least insignifi i t so far Tis it tends to
sustain that proposition. Now, the first evidence that be adduced Avas based
upon a letter written by Baron TuyU, in October 1822. That letter has been
read. I shaU not trouble the Tribunal by reading passages from it now that
are familiar to tbem, but tbe letter, which is at p . 112 of tbe United States'
Case Appendix, mentions Observatory Inlet, and, after suggesting another
Une, it suggests that tbe Une be drawn—
" . . . better still, at tbe southern point of tbe archipelago of the
Prince of Wales and tbe Observatory Inlet, which are situated almost under
that paraUel."
Now, let us see bow that sustains tbe proposition that the narrative was
not only before tbe negotiators, but " carefully considered by them." Ln
the first place, is there any evidence that Baron TuyU bad ever read
Vancouver's narrative ? Tbe Attorney-General says on p . 27 :—
" But I caU attention to this passage, not merely for that purpose, but
also for tbe purpose of showing that Baron Tuyll bad really read Vancouver's
narrative. Observatory Inlet was described minutely by Vancouver, and named
by bim as extending to tbe sea ; and we find the Russian Minister, as early
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.as October 1822 proposing as tbe two points tbe southern point of Prince of
Wales Island and Observatory Inlet. That must be tbe mouth of Observatory
J
Inlet.
I It cannot be any point of Observatory Inlet opening into another inlet
away from tbe sea. It must be the mouth where it opens into tbe
ocean. That be must bave got from Vancouver, and that
propc
throAvn out."
or

Let us see if that is a sound proposition.
"Tbe^ mouth of
the ocean."

He says :—

Observatory Inlet must be where it opens into

• Well, suppose it was, in fact, away from tbe ocean, as we contend. The
mouth would be wherever tbe mouth was, and if tbe mouth of that inlet Avas
sixty or seventy miles from tbe great ocean, it is useless talking about it not
opening into any arm of tbe sea, and saying that it must have opened into
the ocean. I contend, so far as this letter is concerned, that everything be
says there be could have got from tbe examination of Vancouver's map,
because if you look at Vancouver's, map, and then look at tbe letter of
Baron Tuyll's, be says that Observatory Inlet lies under the 55th parallel.
Look at tbe 55th paraUel, and look at Vancouver's map, and you wiU see
that the mouth of Observatory Inlet, as we say, falls on that map exactly
under tbe 55th degree. It is true that Baron TuyU also says that the
southern part of Prince of Wales Island faUs under tbe 55th degree, but, as
a matter of fact, it does not. It did not on tbe Vancouver map, and it
does not on any map.
If be properly designated one place where it
feU, why should we not take it as conclusive that be got at least that much
from tbe map, and not undertake to show that be meant some other inlet
by pointing out and relying upon a mistake as to the location of Prince of
Wales Island in reference to tbe paraUel ? He could have got that location
of Observatory Inlet from tbe map. There is no evidence there that be
ever got it from Vancouver's narrative at aU.
Mr. A Y L E S W O R T H : Let me, Mr. Dickinson, direct your attention to.
what I conceive tbe Attorney-General was arguing from that letter. I
might premise by saying it does not occur to me that there is anything
in that letter which be could not have got from Vancouver's map, but be
seems to be suggesting two alternative lines to bis principal, Count_ Nesselrode. He*says: " G e t as far south as 55 degrees if you can, or, better still, go to
the southernmost point of Prince of Wales Island and Observatory Inlet " I and
I understood tbe Attorney-General's point was that that was a Une practically
parallel to tbe 55th degree, and shows that Baron TuyU, the writer of the
letter, understood tbe mouth of Observatory Inlet to be opposite the southernmost point of Prince of Wales Island. In other words, at tbe sea.
Mr. D I C K I N S O N : That is hardly consistent with bis very positive
statement that tbe mouth of Observatory Inlet is situated almost under
that paraUel, and if we look at Vancouver's map we see that it is exactly that

Mr. A Y L E S W O R T H : But be says tbe two of tbem—that, is the southernmost point of tbe archipelago and the inlet—are situated abnost under that
paraUel, and one is, in fact, just as near to the paraUel as tbe other.
Mr. DICKINSON : But neither the southernmost point of the archipelago
nor tbe mouth of tbe channel that Great Britain contends was Observatory
Inlet was situated under tbe paraUel.
Mr. AYLESWORTH
[1060]

That is certainly true.
4 S—T

Mr. Dickinson.
^
Oct. 2, 1903.

The P R E S I D E N T : However, you say you may take 55 degrees for
Observatory Inlet, and neglect it for tbe Prin $e of Wales Isla id. That is your
+

argument.
Mr. DICKINSON : I say if be looked at tbe map be saw that Observatory
Inlet falls just under 55 degrees. Li he bad wanted to designate that body
of water be could do it by looking to tbe map alone, and therefore he
designates it, looking at the map, as Observatory Inlet, which falls exactly
under tbe 55th degree.
Tbe PRESIDENT : Very weU.
Mr. DICKINSON : But I do not re r d t b i fc matte * as one of very great
)f tbe legotiators, and, even
consequence, because Baron Tuyll was i
Count Nesselrode, it
if be bad read tbe narrative, and made 1
,d tbe narrative at aU,
would not be proof that Count Nesselro
,
because
one man had
•and it seems to me a matter of tbe utmo
read the narrative and made a statement to another man, that it goes to prove
that tbe latter bad read tbe narrative. If we are going to assume the
erudition of people in that way, we would, aU of u s perhaps, get the
reputation of being more learned than tbe greatest pundits. If, when people
bave told us of things in tbe books tbey bad read, aU tbe knowledge that is
contained in those.books is then to be imputed to us, tbe British Museum
would hardly contain aU tbe information that we would be supposed to
possess. But that evidence would not be considered for a moment in any
issue—I do not care if tbe matter in dispute was less than 5 doUars—to
prove that one man knew what was in a book because another man bad read
tbe book and mentioned something that was in tbe book to him.
I then pass to tbe next evidence, that Vancouver's narrative was not only
read, but carefully considered, by tbe negotiators, because that is tbe proposition that I am dealing -with—and that is a letter b y M. de Poletica. Of
this tbe Attorney-General says, on p . 87 of bis argument :—
"Now, tbe next point that I desire to bring forward in this connection»
as showing that tbe narrative must be taken to have been before the
negotiators, is tbe despatch of M. Poletica to Mr. Adams, dated the 28th of
February, 1822. That wiU be found in tbe United States' Case Appendix,
p. 33. It begins at p . 32. It is a paragraph in tbe middle of p. 33. It
begins :—
" ' In 1763 tbe Russian establishments bad already extended as far as the
Island of Kodtak (or Kicblak). In 1778 Cook found tbem at Ounalaska, and
some Russian inscriptions of Kodiak. Vancouver saw tbe Russian estabUsh-ment in tbe Bay of Kinai.
In fine, Captains Mears, Portlock, and La
Peyroux unanimously attest tbe existence of Russian establishments in these
latitudes.'
" Now, ' Kenai ' is tbe Russian name for ' Cook's Inlet.' "
In tbe first place, that bas no reference whatever to Portland Canal.
Vancouver wrote three volumes. M. de Poletica, who took part in fhesë
negotiations, was examining into tbe question of estabUsbments, occupation,
ownership by discovery. Now, if, examining as to those features, he had
read that part of tbe narrative, would that be any evidence that he had
read any other part of it ? How often do we go to books to find a particular
thing, and Avhen our eye is travelUng over tbe pages in such search we read
, of many things, but tbey make no impression upon us. Tbey go through
the eye, but tbey make no impression on tbe mind. A lawyer's mind would
be overburdened if it Avas loaded with aU be saw when be Avas foUoAving
the track of a particular inquiry. So there is no evidence in tbe world that
M. de Poletica, because be traced that particular feature, even if he read
Vancouver's narrative, and got bis information from it, ever read anything
about Portland Canal. Vancouver refers to these settlements in his third

volume, p. 140. He treats of Portland Canal and Observatory Inlet in the
second volume at p. 325. Yet the Attorney-General says that that is evidence
that tbe negotiators bad not only before tbem Vancouver's narrative, but
carefully considered it ; of course, be meant carefully considered it in connection with this question of Portland Canal, for that was tbe matter of
inquiry.
The PRESIDENT : We wiU break off now.

[Adjourned tiU Monday at 11 a.m.]
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The PRESIDENT : As some members of the Tribunal wUl no doubt wish
to attend the service at St. James's Palace, and no doubt others who are not
members of the Tribunal, at 2 o'clock, we think it will be most convenient if
we sit at half-past 10 to-morrow till a quarter past 1, and then do not come
back again in the afternoon.
Mr. DICKINSON : That wiU be entirely satisfactory, Mr. President.
The PRESIDENT : That wiU be convenient to you, Mr. Attorney ?
The ATTORNEY-GENERAL : Certainly, my Lord.
Mr. DICKINSON : Mr. 1 'resident, when the proceedings adjourned on
Friday afternoon I had just clc sed that part of the discussion which dealt with
the argument of the Attorney-( leneral upon the letter of M. de Poletica, which
he relied on to show that tl e negotiators had read Vancouver's narrative,
and I was proceeding to di icuss the same proposition that he advanced
in connection with other proc fs that were relied upon by him, and I think
it is proper that I should : •estate it. It was that the negotiators not
only had before them Van :ouver's narrative, but, as he expressed it,
carefully considered it, and tl e inference was that it influenced them in the
determination of the question particularly under consideration, and that was
what was intended in the Treat y by the term " Portland Channel."
The next point that he ma le in this connection appears upon the 25th page
of his oral argument, which I wiU read : " Now, that is important, because in the materials laid by Mr. PeUy, on
behalf of the Hudson's Bay Company, before Mr. Canning, there was included the
Memorandum inclosed in his letter which is set out at pp. 25 to 28 of the British
Case Appendix ; and in that Memorandum reference is repeatedly made to the
researches and discoveries of Captain Vancouver. Now, a point is made, and
if it can be established it would be a very important one in the United States'
Case, that the Vancouver narrative was not before the negotiators. It is
asserted that it is not shown that it was before the negotiators. Now, in this
Memorandum of Mr. Pelly's, reference is over and over again made to
Vancouver's narrative in terms which leave no doubt whatever. That
Memorandum formed part of the materials laid before the Duke of Wellington,
and the Tribunal will find that the very same terms which were laid before the
Duke of Wellington were materials afterwards to be supplied to Sir Charles
Bagot for his use in the negotiations. Now, in these materials were references
to Vancouver's narrative."
And again, on p. 32 of his oral argument, he says :—
'• Exactly, my Lord, and the particular point I wish to emphasize at
present is that he [Bagot] had Vancouver's narrative."
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I insist that it_ is a far-fetched conclusion to say that either Sir Charles 3
Bagot or Mr. Canning had Vancouver's narrative, simply because it is shown
that they had before them Mr. Pelly's Memorandum, which referred to
it. At any rate, taking it as a probative fact it would go no further
than to show that their attention had been called to the existence of such a
book as Vancouver's narrative.
That is all that this circumstance would
prove, but if they examined the narrative at the pages to which reference was
made it is very clear that it had nothing whatever to do Avith the question of
Portland Canal ; the references referred merely to settlement and occupation.
Now, doubtless, for the purposes for which they were then looking at the
Memorandum, they satisfied their minds by inquiries on that subject, and it
it is not to be presumed because their attention was called to a
particular part of Vancouver's narrative that they went away from the
particular subject-matter suggested to their minds and read all through the
narrative. The very opposite is a reasonable conclusion, it seems to me. Where
persons in that position, overwhelmed with the vaut details of the demands of
their office, have laid before them a Memorandum made by a competent person
•on a particular point, the presumption is that reliance is put upon the
Memorandum for the particular purpose for which it was made, and that they
satisfied themselves with it, and made no personal investigations at all. I say
that that is the natural inference that would foUow from the fact that they had
such a Memorandum before them, and, so far from showing that they went
further than the Memorandum and made researches into other matters that had
no reference to it, the fair conclusion is that they took the Memorandum as entirely
satisfactory on that point, and did not go behind it. But this Memorandum is
absolutely valueless as evidence that anyone read Vancouver's narrative except
the person who made the Memorandum. I mean to say, that if that were presented
as evidence upon the trial of such an issue, it would not prove that people who
had read the Memorandum had also read Vancouver. The most that can be
said is that it proves that the person who made the Memorandum had read
Vancouver. And still that is adduced as a very important piece of evidence to
•establish the fact that those negotiators, because some of them saw this
Memorandum, had themselves read Vancouver.
But suppose that they had read Vancouver in respect of the particular
matters called to their attention.
That would not show that they had
read Vancouver's entire narrative, and had acquired such intimate knowledge
•of it as would justify the Attorney-General in the statement he has made;
that that is evidence to establish the fact that they not only had Vancouver
before them, but relied upon it in making the Treaty.
In his oral argument, on the 90th page, the Attorney-General said :—
" Now, I come to the knowledge of the American Minister, Mr. Middleton,
and I will cite from a Memorandum which he prepared, dated the 1st December,
1823, which was for communication to the Russian Government, and was
actually delivered to the Russian Government, in which a reference is made
which must be to Vancouver's narrative. I will give the reference first _ to
Vancouver's narrative and then show that it was transmitted to the Russian
Government."
This was not evidence of anything except possibly that Mr. Middleton had
read Vancouver's narrative, and, as we all know, Mr. Middleton Was not one of
the negotiators. Then it was entirely valueless to establish the proposition
which the Attorney-General advanced that the negotiators not only had before
them, but relied upon, Vancouver's narrative on the subject of Portland
Channel.
, •-,
e
The Àttornev-General's argument seems to proceed upon the idea oi constructive notice, that is to say, if you bring to one's attention a certain
paper, you not only affect him with knowledge of the contents of that paper,
but with the knoAvledge of everything to which that paper refers, t h a t
is a very safe principle to apply in a case of lis pendens^ l h a t is to say,
if a person enters into relations in respect of property which is m litigation
he is affected with knowledge by constructive notice of everything toat nas
taken place in those proceedings. So, if a man is examining a title, and in the
chain of title there is a reference in a deed to a will or another deed, whether or
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not ne sees the will or deed, he is presumed to knoAV the contents of such an
instrument.
The Attorney-General seems to apply that doctrine to t h »
nature of proof, and to assume that, because this Memorandum referred
to Vancouver's narrative, every one who saw the Memorandum must nave read
the narrative, and must have acquired an accurate knoAvledge oi aU the state-,
ments made in it.
.
,
_.
;'
The next point relied on for the purpose of showing that Vancouver a.
narrative was known to those negotiators is one upon which great stress is laid
by the Solicitor-General, and that is that in the second English edition of Van-,
couver's narrative, the words " Portland Channel " appear instead of ' Portland
Canal," which had appeared in the previous edition, and that inasmuch as " Portland Channel " was first used by the Eussian negotiators, it is to be concluded-,
absolutely, without admitting the probability of any other explanation what-:
ever, that these Eussian negotiators must have got this knowledge out of the
second English edition, and that because they got it out of the second EngUsh
edition they must have read it carefully and studied out the whole line of travel
pursued by Vancouver, and all the minutiae relating to the naming of Portland
Canal and Observatory Inlet.
The Attorney-General refers to this in his argument, but he does not by anymeans lay so great stress upon it. He observes on p. 40 :—
" I ought to observe, in passing, that I think the expression ' Portland
ie of the negotiations.
Channel' here appears for the first time in the c
Sir Charles Bagot had used the expression ' le Cai lal de Portland,' and the
Russian Plenipotentiaries, in their first ' contre-p: :ojet,' had spoken of the
Portland Canal. Well, it is a smaU circumstance, b at it goes, with a number
of other circumstances, to show that Vancouver's narrative was before the
Eussian negotiators, because it will be found that the expression 'Portland
Channel ' occurs for the first time in the second Engl ish edition of Vancouver."
Now, he admits, and I think we wiU all agree with him, that it is a very
small circumstance, but he says, that if this circumstance be taken in connection
with other circumstances, it goes to make out a chain of evidence. But what
are these other circumstances? I have already discussed them. One isMr. Pelly's Memorandum, another is the letter of M. de Poletica, and another
is the Memorandum of Mr. Middleton, and I say that they have no probative
effect whatever, and so this " small circumstance " is collocated with other circumstances which have no significance whatever, and stands alone and
unsupported. I t is entirely too slender a foundation on which to build such
a superstructure and such a conclusion.
Now, it may be that the Eussian negotiators got this term from the second
English edition ; that is a possibility. It may be that they got it in some other
way.
The name "Portland Channel" appeared in the written negotiations
after a verbal conference with Sir Charles Bagot, in which it was suggested
that the terms of the pourparlers be reduced to writing. I t is entirely possible
that he may have used the term " Portland Channel " in this interview, and so
when they prepared their " contre-projet," they may have used this term on
account of what was said at this colloquy. Well, I do not say that that
is the true explanation, but where a thing may come about in so many
different ways, are we to assume absolutely that because they used that term
they must have gotten it in one particular way and ignore every other possibility ?
We know_ from our own personal observation how often things happen
to which plausible explanations are given, which explanations, however, upon a.
full knowledge, turn out to be erroneous. To illustrate that idea, I remember
once that I was with a Professor of concbology, and we were pretty high
above the bed of a river, and found a snail, which he grasped with the
greatest eagerness, saying that it was most wonderful. I asked him what the
wonder was, and he said it was that that snail should be at that elevation,
as a snail of that species had never been found at that elevation in that
territory, and he was going to write a treatise on the subject. "Well," I said,
"Professor, you see those waterworks up there; there is a leak in the
reservoir ; do not you think that the snail may have been pumped up out of the
river and got into the reservoir, and came down through that crevice and thud-

He said, « Yes, why that is an absolute solu- Mr. Dickinson.
g ot so far above the river bed ? »
tion of the whole question.
Jumping to a positive conclusion i n a matter of
• this importance and giving such effect to. such a circumstance and-saying they Oct. 5, 1903.
must hayeread Vancouver s narrative because they used thé word « Portland
.Channel is to exclude every other possible explanation. I do not say that it
did not happen m that way, but I say we cannot presume conclusively that it
bappened in that way, and deduce from it such serious consequences as would
follow m this case.
As against this presumption, as against all of these other fragile proofs
that they read Vancouver's narrative, I mention one fact that stands out in
great prominence, and that is, that although they referred to his charts, there
is not a single word from beginning to end of these negotiations wherein they
referred to Vancouver's narrative. I do not say that that proves that they
•did not read Vancouver's narrative; not at all: t h a t would be drawing, I
think, an unwarranted conclusion, but it is just as strong proof to my mind
—indeed, it seems stronger proof than the evidence which has been adduced to
show that they read Vancouver's narrative.
Another point is made to show that they read the narrative. They used
his charts. The narrative and charts were bound together. It is said that
inasmuch as they examined the charts, and the narrative was bound Avith them,
it follows that they must have read the narrative. That seems to be a non
sequitur. If you look at maps for a particular purpose, and if they answer
that purpose, it does not follow that because a long narrative is bound up with
them that you have read the narrative.
Now, let us weigh that proposition and consider it. It must be borne in
mind that there was no controversy whatever about the location of Portland
Canal, and it is not probable that the mind of any of the negotiators was
.addressed to any particular differentiation in regard to the two bodies of waters,
which are the subject-matter of this controversy. If there had been a conflict,
then we might well assume that they would not have acted without exhausting
•aU accessible information on the subject. But where there is no controversy,
people do not put themselves to the unnecessary labour of investigating something which reaUy has no significance to their minds. If the maps furnished
them at a glance generally with the information that was sufficient to determine
the particular thing that they had before them, it is a strained argument to
say they must have gone beyond the maps which were sufficient, and that they
burdened themselves with a minute investigation about something in regard to
which there was no controversy and in regard to which probably they did not
need any additional light.
If one of these negotiators, after they looked at the maps which satisfied
their purposes, had said, to the others, " Have you carefully and minutely read
-all that Vancouver's narrative shows upon this subject of the Portland Canal ? "
it is not at all improbable that he would have received an answer, on account
-of the seeming unimportance of the proposed investigation, very much in line
with an epistle which Mr. Layard received. He had asked the Imaum AU Zadi
in regard to certain statistics, and his inquisitiveness was not only rebuked, but
the answer which he received illustrated how useless it is, when one is satisfied
with a particular condition of affairs, to burden himself with unnecessaryinvestigations.
The reply of the Imaum was as follows :—
| My illustrious friend and joy of my liver, The thing you ask of me is
both difficult and useless. Although I have passed all my days in this place,
T have neither counted the .houses, nor have I inquired into the number of the
inhabitants ; and as to what one person loads on his mules, and 'the other stows
away in the bottom of his ship, that is no business of mine. But, above all,
as to the previous history of this city, God only knows the amount of dirt-and
•confusion that the infidels may have eaten before the coming of the sword of
Islam. It
It were
were impossible
lmpossit.—for us to inquire into it. Oh ! my soul ! Oh, my
lamb ! Seek not after the things which concern thee not. Thou comest unto
us, and we welcomed thee ; go in peace. Of a truth, thou hast spoKen many
words, and there is no harm done, for the speaker is one and the listener
is another. After the fashion of thy people, thou hast wandered _ from one
place to another, until thou art happy and content in none. We (praise to bod)
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of a general intercourse between mankind should make < any impression on our
Oct. 5, 1903. understandings ? God forbid ! Listen, oh my son, There is no wisdom equal unto
the belief in God. He created the world; and shall we liken ourselves unto
Him, in seeking to penetrate into the mysteries of His creation? Shall we say,
behold this star spinneth round that star, and this other star with a tail goeth
and cometh in so many years ? Let it go. He from whose hand it came will
guide and direct it. But thou wilt say unto me, 'Stand aside, oh man,_for I
am more learned than thou art, and have seen more things.' If thou thinkest
that thou art in this respect better than I am, thou art welcome. I praise
God that I seek not that which I require not. . . .—The meek in spirit.—
Imaum AU Zadi."
It seems to me if anyone had suggested when they had before them on the
maps all the information that was necessary that they should go into a minute
examination of Vancouver's narrative, it would have been said that it was
entirely useless, and that they would not seek into that which they did not
require.
Looking at the different evidences which have been adduced by the
Attorney-General, so far as I have been able to find them in this Argument,,
and I have gone over it dUigently, I think this conclusion which he reached is.
entirely unwarranted. He said on p. 94 :—
*' Well, I submit all these circumstances, when they are added to the overwhelming probabilities of the case, tend only to establish completely that the
negotiators must be taken to have arranged the terms of their Treaty with
Vancouver's narrative before them."
I do not know what the overwhelming probabilities are, because he
did not enlighten us upon that point, but I have undertaken to analyse the
different proofs relied upon by him to show that Vancouver's narrative was
before the negotiators and relied on by them, but I respectfully submit that
they entirely fail to establish any such proposition. He has found some
comfort, however, in the fact that the United States, in its written Argument,,
referred to Vancouver's narrative, and he commented upon it in these words at
p. 97 of his Argument:—
" I may just add, by way of clinching this matter, that I observe that in
the United States' Argument they refer" to the narrative as throwing light
upon the negotiation in one or two passages."
Of course it is perfectly plain why the United States referred to
Vancouver's narrative. The position taken by the United States I would
like to be understood upon that—was that it was not shown that Vancouver',1},
narrative was before the negotiators and relied upon by them. Of course we
did not know what might be developed in the Argument on this subject ; we
did not know what view this Tribunal would take upon the question, and in
the event that they should conclude that the narrative was to be looked to,
we wanted to get whatever benefit might result from such a conclusion, and
therefore conditionally we referred to it. We did not thereby admit that it was
before the negotiators and was relied upon by them.
Now, my own idea—it maybe entirely valueless—on this subject of the
narrative is this : I do not think that it is to be presumed for a moment that,
such able and enlightened men as Mr. George Canning, Mr. Stratford Canning,
and Sir Charles Bagot knew nothing of Vancouver's narrative ; I do not wish
to impute such crass ignorance as that to them. Vancouver was a captain in
the English navy ; he had made one of the most memorable voyages of discovery
that had ever been known,'and I think the presumption is irresistible that every
enlightened man of the time knew in a general way about Vancouver's narrative,,
but knowing about Vancouver's narrative and knowing all the minutise and
details with regard to the naming of these inlets are entirely different propositions. If the negotiators had before them sufficient to enable them to proceed
in the consideration of this Treaty without spelling out everything in connection
with that narrative there is no reason to suppose that they read it in that.
#».rmnor»f i n n

"

I have no idea that any man of that time, unless he was some navigator
or some geographer, gave half the consideration to Vancouver's narrative that
the lawyers m this case and the members of this Tribunal have given to it
and I will venture to say that not one of us has up to this time read the
whole of Vancouver's narrative. When the issues were made up, it was
necessary to read the passages therein' bearing on those issues, but we cannot
assume that everyone who sought to inform himself on those issues was
affected with the knowledge of all the information contained in those three
volumes. I think we would all say that such a suggestion would not for a
moment receive any credence, and yet when the necessity was much less,
when, in fact, there was no necessity at all (as I shall show when we come
to consider the maps), we are asked to assume that the negotiators must have
mastered the details of the narrative.
There was one proposition advanced by the Attorney-General which is a
little foreign to the particular line of thought that I am now following, but
as it stands apart by itself, it may be just as convenient to take it up now as
at any other time. He put forward the theory—a novel one, as it seemed to
me—one which, if there is anything in it, entitles him to tbe credit of being its
discoverer-—that the line was not to go up Portland Channel at all' and that
the words " le long de la passe " did not mean along the water of the channel,
but upon the land. On the 99th page of his argument he says :—
| Well ' le long de la passe,' I apprehend, rather indicates going to the side
of the pass than in the middle of it. I am sensible that French is a native
language in many parts which are concerned in this controversy, and I speak
with deference, but I apprehend that when one speaks of \ le long de la passe,*
it corresponds really to the English expression ' along the pass,' and rather
suggests going by the side of it, so that I suggest to the Tribunal that even if
this view here thrown out were to prevail, that you have regard to the pass,
that what they were dealing with was not the details at this point, but the
mainland, if that view were to prevail that ' le long de la passe ' should be
drawn to the north of Pearse Island."
Sir L. JETTE : Well, that is exactly the meaning in French.
de la passe " would mean on land.

" Le long

Mr. DICKINSON : I would not, of course, question such a high authority
upon the French language ; but I will undertake to show that the negotiators
were not as good French scholars as your Honour, and that they attached an
entirely different meaning to the expression. I am just coming to that point,
but I will conclude the statement of the Attorney-General. He says on
pp. 110 and 111 :—
1 It seems extremely improbable that they should have taken a channel of
that kind, which is divided naturally into two, without saying which it is they
meant ; but even if that view could be accepted for one moment, I call the
attention of the Tribunal again to the fact that it is nowhere said that the line
is to run in the middle or in the deepest part of the channel. The expression
is that the line is to go ' along the Portland Channel.' I apprehend that the
words ' along the Portland Channel ' would rather denote by the side of it, and
as everywhere fixing the boundary of the mainland."
Well if the whole body of water were Portland Channel—and that is one
view that may be drawn from the maps—it does not show on which side it would
go, and it might go on the southern side as well as on the northern side, and m
fact there is | o o d authority, as I shall show afterwards, why it might go on.
that side.
Sir L. JETTE : If you. put it on the south side you would have to cross
Observatory Inlet ?
Mr DICKINSON : Yes, certainly, but if Observatory Inlet were ia mere
subordinate part of Portland Channel, and that is the view m wlucn I am
4 U
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suogestino-rit, if it were a mere subordinate part of the great arm of the
sea & it would be swallowed up in the general term Portland Channel. But
I think it is hardly necessary to pursue that line of investigation. We have
evidence of exactly what the negotiators meant by that term.
I am quite certain that the idea advanced by the Attorney-General would
have been very surprising to Mr. George Canning or Sir Charles Bagot, for
they have both put upon record what they meant by this expression.
Mr. LODGE : Mr. Dickinson, just before you leave that, supposing it had
been drawn along the north side of the channel, north of the island, would it
not have crossed a large inlet?
The objection was made that if it were
drawn on the southern side it would have crossed a large inlet, but is not
that equally true on the northern side ?
Mr. DICKINSON : Yes ; there appear to be two inlets there, unnamed

Mr. LODGE : Is there more than one ?
Mr. DICKINSON : There are two inlets.
Mr. LODGE : I mean, is it not true that the objection that it would cross
an inlet anywhere is just as effective on one side as on the other ?
Mr. DICKINSON : The only difference is that Observatory Inlet is named,
and these two were not named.
Mr. LODGE : Were not named then.
Mr. DICKINSON : But in every other respect I think that the criticism
is a just one, but t think that there is a complete answer, and that is found in
what the negotiators themselves put on record in regard to the way in which
this line was to proceed.
; Sir L. JETTE : They both say—Sir Charles Bagot and Mr. Canning—I
believe they both say—they speak of the middle of the channel.
Mr. DICKINSON : I .was just going to read.
Sir L. JE1TÉ : But this was not accepted in the Treaty.
the Treaty
I
are, " le long de la passe."

The words in

Mr. DICKINSON : Yes, but the language was never changed, and when
they referred to these expressions, the middle of the channel, they referred to
the proposition as it was then made, and that proposition was never changed
or altered. Sir Charles Bagot in his amended proposal at p. 159 of the
Appendix to the American Case says :—
I Since it has been decided to take as a basis of negotiation the mutual
advantage of the two countries, it should be noted, in answer to the proposal
made by the Eussian Plenipotentiaries, that a line of demarcation drawn from
toe southern extremity of Prince of Wales Island to the mouth of Portland
Channel, thence up the middle of this channel until it touches the mainland."
Sir L. JETTE : He calls the mainland the head of the channel.
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mainland, but the understanding very clearly expressed by him was that it was
to proceed not on the land to the north, but that it was to proceed upr the
middle of the channel.
Sir L. JETTE : Oh no.
Mr. DICKINSON : And there is a despatch to the same effect on p 181
of the Appendix to the American Case. There is a statement. made by Mr.
George Canning, in a letter to Sir Charles Bagot, in which he says that—
• S His Majesty's Government have resolved to authorize your Excellency to
consent to include the south points of Prince of Wales Island within the
Eussian frontiers, and to take as the line of démarcation, a line drawn from the
southernmost point of Prince of Wales Island from south to north through
Portland Channel till it strikes in latitude 56 degrees, thence following the
sinuosities of the coast."
I I say there can be no doubt whatever as to what both Mr. Canning and
Sir Charles Bagot understood as to the way that line was to proceed in respect
of Portland Canal.
Sir L. JETTE : But in some other parts of the despatches you will find
that Sir Charles Bagot was very anxious that England should preserve both
sides of the channel. He mentions that himself.
Mr. DICKINSON : Not subsequent, however, to this—not subsequent to
this proposition—at least, I cannot recall any such reference as that. After
the proposition was made by Count Nesselrode, as I shall undertake to show
in another connection in regard to the line proceeding up Portland Channel,
there never was any controversy on that question, and never any point made
as to how the line should proceed up Portland Channel. Now, with the
language put in by Mr. Canning himself, and with this explanation put on
record as to how the line should proceed, it seems to me if we are going
to say that, in the face of that declaration, he wrote down these words on the
understanding that it was to proceed along the land instead of along the
channel, that in all the negotiations you might as well strike out the
significance of every term and every expression that can be evoked to throw
light upon the meaning of the Parties in reference to the language subsequently
put into the Treaty.
I now come to the proposition that, there having been, as I contend, a total
faUure to demonstrate that the narrative was read and relied upon by the
negotiators, and it being highly improbable where there was no controversy,
and where the maps were sufficient for their purpose that they went to the
narrative for the purpose of explaining a matter which, so far as they then
could have regarded it, was perfectly plain upon the face of the maps—we
must look to the maps as of the utmost significance in reaching the conclusion
•as to what they meant by the term " Portland Channel."
We have every reason to believe that the Vancouver maps were before
them. The Langsdorff map has been referred to as having been before them,
but that map is, as we all concede, entirely valueless, and we may eliminate it
from all consideration. The Arrowsmith maps which have been published m
the Atlas of the United States and of Great Britain may have been before them,
and in determining the question of what the maps speak, they cannot be
ignored or thrown out of consideration. The Arrowsmith maps aie referred
to in the negotiations. In addition to these maps, undoubtedly there was before
them the Faden map, that is to say the map published m 1823 by Wylde,
the successor to Faden. This map is one of the utmost importance, and it it
•can be shown with reasonable certainty that it was before the negotiators, and
considered by them, it goes very far towards enabling the Tribunal to reach a
solution of the most vexed questions under consideration.
r.
There are certain evidences that this map was before the negotiators, and
[1060]
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I shall now proceed to call them to the attention of the Tribunal. Sir Charles
Bagot, in an interview in October 1823 with M. de Poletica, placed himself
before the geographical map which was at hand, and designated on that map
the intersection of 135 degrees west longitude with the 57th parallel north, and
M. de Poletica says that that was the exact location of New Archangel. Now,
we have that fact standing out uncontroverted. If you will turn to the Faden
m a p _ I w iH n o t trouble your Honours to do so now, because it will require
an examination of all these maps—it will appear as a fact that the Faden map
is the only one of the maps which we have any reason to believe was before
the negotiators which shows the coincidence of these two lines at the point
where New Archangel was shown to be situated.
Mr. AYLESWORTH: Mr. Dickinson, I have the Eussian map of 1802
before me, and I think that statement would be true of it.
The PRESIDENT.: That map certainly was before the negotiators.
referred to in terms

It is

Mr. AYLESWORTH : And it would be the natural one, one would think,
that M. de Poletica would have in his own office.
Mr. DICKINSON : I think that a careful examination wiU show that your
Honour is probably mistaken as to that.
Mr. AYLESWORTH : Of course, New Archangel is not shown
Mr. DICKINSON : It is not shown.
Mr. AYLESWOETH : By the mapmakers.
Mr. DICKINSON: I understand, but the point I made was that New
Archangel was shown on the Faden map, and that he indicated the point
where New Archangel was, which was where the parallel and meridian
crossed.
Mr. AYLESWORTH: I understood the letter of M. : de Poletica to
mean this—that the point on which Sir Charles Bagot put his finger would, in
fact, be New Archangel—not that New Archangel was marked at that point.
Mr. DICKINSON: The passage is
p. 140 :—

in the United States' Appendix,

" Chevalier Bagot then placed himself before the geographical map which
we had at hand
"
Mr. AYLESWORTH : " Which we had under our eyes " is the original.
It does not signify.
Mr. DICKINSON : I presume that it meant the same thing.
Mr.' AYLESWORTH : Certainly.
Mr. DICKINSON : " Had at hand " would be a figurative expression for
the statement | they were looking at it " :
" and traced upon it with his finger a line beginning at the 57th degree of
latitude, the intersection of which designated the 135th degree of longitude
west of Greenwich, precisely at the point where our establishment of NovoArchangelsk appears to be."
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Mr. DICKINSON : Now, this Russian one of 1802 is a chart, and the
one of Faden is a geographical map. So if you give effect to the exact
terms used that he placed himself before a geographical map—and the Faden
map was a geographical map, and not a chart—it seems to me that that goes
to sustain the contention that it was the Faden map which they had. That
Is a matter, I take it, however, that the members of the Tribunal wiU look into
for themselves. I have not asked for a comparison of the maps, because it
would unduly waste the time of the Tribunal. It was stated by Mr. George
••Canning, prior to the negotiations of February and March, that he considered
it the most authentic, and Mr. Pelly had the Hudson's Bay Company's posts
marked upon it, as he stated to him in his letter of the 16th January, 1824—
that occurs in the British Case Appendix, p. 65.
Now, is it not reasonable to suppose that, as Mr. Canning stated in the
•correspondence—and Mr. Canning was the head of the British affairs in these
negotiations—that this was the most reliable map ; certainly it would have
been looked to by tbe British representatives in concluding the Treaty ? That
is additional evidence. I admit that it is not conclusive, but it is a strong
circumstance taken in connection with the other facts to which I will aUude to
-establish that they had before them and relied upon the Faden map. The
Faden map shows that the boundary extended north from Portland Canal to
the ridge of the mountains approximately where the chain intersects the 56th
parallel. If you will examine the Faden map and extend the line north from
Portland Channel, it strikes the mountains just about the foothills, not at the
-crest, but it strikes the mountains if you go immediately north to the 56th
degree. I have laid down upon this map in pencil the 56th degree. Everyone
who has been studying these maps understands that you cannot look with your
-eye and locate latitude accurately ; you must take a scale and make the
measurements. I have had that done, and I am sure that it is accurately done,
and if you follow up upon this map the prolongation of the middle Une of the
-channel of Portland Canal in the direction which it appears to pursue, you wiU
see that it intersects the 56th degree, just about at the foothills of the
mountains. I am looking at No. 10, but No. 10 and No. 11 are exactly the
-«ame ; they are made on the same plates.
The PRESIDENT : Yes, but they are turned different ways ; if you will
kindly look, the words you are looking at—Walker's Cove.
Mr. DICKINSON : That is to the left.
The PRESIDENT : I know it is ; it is not on the same position.
on the line of 56 degrees or south of it ?

Is that

Mr. DICKINSON : It is a little south of it.
The PRESIDENT : I was not suggesting that was the point you meant,
Mr. Dickinson. I only wanted to identify where you put the 56 degrees.
Mr. DICKINSON : Will you look at it ?
The PRESIDENT: Yes, we will look at it. No doubt it is right. It is
only just above Walker's Cove.
Mr. DICKINSON : Yes, just above.
• scale.

That map is only on a very smaU

The PRESIDENT: Just through the letter " N , " just above Walker's:
•Cove. lit'H .
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Ty[r_ DICKINSON : Yes, and just about coincident Avith the shading of
the mountains. Now,'they evidently thought when they made the Treaty,
that Portland Canal would reach about to the mountains. Vancouver's map
showed the mountains between the head of Portland Canal and the 56th degree,
so if any significance was given to the idea expressed] by them that they were
to reach the 56th degree about the head of Portland Canal, it seems to me
that in this matter they must have been largely controlled by what appeared
upon the Faden map, and that is another circumstance going to show that they
had this map before them, and relied upon it.
Now, one other thing. Sir Charles Bagot, in his amended proposal in theUnited States' Case Appendix, p. 159, suggests a line through the channel
north of Prince of Wales Island and Duke of York's Island, and when it reaches,
the coast, extending inland 10 marine leagues. If the members of the Tribunal
will look at the Faden map they will find that the mountains at this point are
approximately 10 marine leagues from the coast.
The PRESIDENT : What point ?
Mr. DICKINSON : The point referred to in Sir Charles Bagot's amended
proposal, where the line was drawn north of Prince of Wales Island, extending
inland 10 marine leagues.
The PRESIDENT : I foUow that entirely, Mr. Dickinson. What I asked
you was the point at which you say that 10 marine leagues was.
Mr. DICKINSON : From the mainland coast. The line was to go to the
mainland coast, and then to go in 10 marine leagues, and the mountainsthere are just about
The PRESIDENT : Would you kindly have your Assistant mark it and.
show it ? I want very much to see what you say is 10 marine leagues on that.
Do not stop now ; it can be done afterwards.
Mr. DICKINSON: It does not appear on that wall map, but on the
Faden map.
The PRESIDENT : Very well.
Mr. DICKINSON : This is significant,- because the Treaty was made in
reference to the mountains, and it is very clear that the idea ran through the
minds of all of them that the mountains would be about 10 marine leaguesdistant, and it was for that reason that they put the check upon the mountains
that if they should recede and go further from the coast than 10 marine leaguesthe line^was to be drawn through that space in the interval parallel to the
sinuosities of the coast. Now, when we consider that they contracted, in
reference to the mountains, that the 10 marine leagues was to be a check upon
the mountains, and then look at this map and see that when Sir Charles Bagot.
proposed to draw a line extending inward 10 marine leagues, the point
reached is _ almost coincident with the mountains as they appear on this
map, that is an additional circumstance going to show that this map was
before them.
There is one other fact that I desire to call attention to : In his reply
to the Russian observations, Sir Charles Bagot states :—
" I t seems that a line drawn from the southern extremity of the strait
called Duke of Clarence Sound," &c.
Now, that is quoted in the French text (United States' Appendix, p. 162)
as " D u k e of Clarence Sound." The same expression is used by Count
Nesselrode in his letter to Count Lieven on the 5th (17th) April, 1824 (United
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States' Appendix p. 170). If the Tribunal will look at all the m a p s - I do not
want to unduly detain y o u - y o u wiU find that the Faden map is ?he only map
of the period using the word " S o u n d " to designate that passage The
Vancouver chart uses the word "Strait." The Faden map a?Pe?r°s in the
British Atlas, and was not adduced in evidence by the United^totes I do not
suppose that it was known to the United States until it appeared in the British
A t a
l f T h e . e v i d e n c f. 1S a l ™ t overwhelming that the Faden-map was not
-only before the negotiators, but was relied upon by them in fixing the tTrms of
the Treaty. I shall undertake hereafter to show that is a map of v e r v T e a
r
-significance.
Jo
Mr. ROOT : Would you give me that reference to the expr ession "Duke
-of Clarence Sound " again ?
Mr. DICKINSON: United States' Appendix., p. 170.
Mr. ROOT; Page 170?
Mr. DICKINSON: Page 162, and then again in the United States'
.Appendix, at p. 170. In the first reference it was'so used
Mr. ROOT : United States' Case or Counter-Case ?
Mr. DICKINSON : Case. The first reference was made by Count Lieven.
Mr. ROOT : The first is by Sir Charles Bagot.
Mr. DICKINSON : Yes,Sir Charles Bagot, I should have said. The
next is by Count Nesselrode.
Mr. LODGE : The other reference is p. 170.
Mr. DICKENSON : Yes ; the letter was 170, United States' Case Appendix,
If, in considering this question, members of the Tribunal, although proceeding
upon the presumption that Vancouver's work was generally knoAvn to the
educated men of the time, should conclude that the probabilities are that it was
not examined minutely by the negotiators, there being no occasion for it, in view
•of the maps which were before them, and in view of the fact that no reference .
was made to it, it becomes then highly important to look at the maps that were
before the negotiators, and to attempt to deduce from them the message that
was spoken upon their face. These maps have already been commented upon
by the Attorney-General, and he has done so with the utmost frankness and
fairness. Yet he has commented upon them from his point of view, from the
•standpoint of the investigations which he has pursued, and they have spoken
in a somewhat different manner to him from what they have spoken to us.
Mr. LODGE : On that map of the Clarence Strait or Clarence Sound I
•observe on the Vancouver map that Clarence Strait appears without the word
I Duke." Does that occur on the other map—on the Faden map—do you
know ?
Mr. DICKINSON : I really could not answer, but I will examine that.
Mr. ROOT : The word " Duke " is round to the westward of the Prince
of Wales Island.
Mr. LODGE : I t is Duke of Clarence Strait.
Mr. ROOT : It is Duke of Clarence Strait.
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Mr. LODGE : Then it does appear on the Vancouver map.
t r a c e it

I could not

-

Mr. EOOT : It is to the west of the north end of Prince of Wales Island,,
the word " Duke."
Mr. DICKINSON: On the large Vancouver map it reads "Duke of
Clarence's Strait."
Mr. LODGE : Yes, I see the name is carried round.
Mr. DICKINSON : That is No. 7.
Mr. LODGE : Then it is carried round, I see.
Mr. DICKINSON: The name is carried round the bend.
Mr. LODGE : Oh, I see.
Mr. DICKINSON : I feel some reluctance to weary the Tribunal with a»,
examination of these maps, but it will not be very long, and I feel that it is
very important to our Case that they should be examined with the comments
that we have to make upon them. They have not yet been exhibited in the
Argument of the-United States. No special comment has been made from our
standpoint. As I have said before, the Attorney-General's criticisms have
been exceedingly fair, but he has failed to bring out some things which wethink ought to be brought out, and he has drawn some conclusions which we
think are not entirely warranted. Now, taking them up, if you wiU be kind
enough to look at Vancouver's general chart No. 14, which is No. 1 of the
British Atlas, you will see that the names "Portland Canal," "Observatory
Inlet," are in letters of about the same size, those in " Portland Canal " being
a little larger, a little more emphasized.
Mr. TURNER : What map is this you are talking about ?
Mr. DICKINSON : No. 1 of the British Atlas. There is nothing on this.
map to indicate especially that either name is intended to apply to the wholebody of water down to Dixon Entrance.
,Mr. TURNER : In that map, "Portland Canal " i s twice as large as thewords " Observatory Inlet."
Mr. DICKINSON : Have you British Atlas No. 1 ?
Mr. TURNER : Yes ; that is what I am looking at here.
Mr. DICKINSON : As I have stated, they are somewhat larger."
Mr. TURNER : The " Observatory Inlet " is infinitesimal almost as compared with r Portland Canal."
Mr. DICKINSON : WeU, of course, that is a matter about which one willhave to form his own opinion. They certainly are larger ; there is no doubt
they are larger, but I would hardly have expressed the contrast in so emphatic
a way as that ; but, at any rate, they are before the Tribunal, and they can
look for themselves. At any rate I think there is nothing to indicate specially*
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that either name is intended to apply to the whole body of water
Dixon Entrance except two circumstances. One is that the letters "
Canal " are, as I have said, more emphasized, and that is clearly sho-w n by the
fact that 'j Observatory Inlet " has a greater number of letters compr« ssed into
Jtast about the same space. A more significant fact than that is that the
Portland Canal is the longer arm. Now, I understand that it has been a general
rule among cartographers that where there are two arms named in 1 hat way,
and there is a body of Avater Avhere they unite ; the name given to tl e longer
•arm is intended to apply co the whole body of water from the point where they
come together out to the sea. When you take that in connection with the
difference, in the character of the lettering, I should say that that map would
import that the whole body of water was intended to be named "Portland
Canal."
Now, on looking at that map alone, one of two views miriit be taken of
it. One is that the name " Portland Canal " was intended to apply to the
whole body of water out to the sea, this being based upon the circumstances of
it being a longer arm, and being indicated in larger letters, and the other is
that the names were intended to be confined to the respective branches down
to Ramsden Point, and that from there out to the sea, the body of water was
I unnamed arm of the ocean. If the former view was taken by the negotiators,
they understood when they spoke of "Portland Channel" that it meant the
whole body of water out to the sea. If the latter view was taken, then from
Bâmsden Point, no name being given, and it being an open and unnamed arm
of the sea, and they having designated Portland Channel, the consequence
would be that in going up to Portland Channel the line was intended to
proceed up the open and navigable part of this unnamed arm of sea until it
reached the designated channel. I t is impossible from this map to understand
that Observatorj-* Inlet reached to Dixon Entrance. Looking at this map,
you will see under the shorter arm the letters | Observatory Inlet," and
that the map does not carry any such message as that. Observatory Inlet was
intended to reach out to the ocean. Whatever it may say, it does not say that,
and looking at the map they never understood that the body of water from
the ocean up to Point Ramsden was any part of Observatory Inlet. That, I
think, is a conclusion that may be safely stated.
There is another feature of this map which helps to indicate what they
meant, and that is that up this larger open channel is indicated the line of
travel pursued by Vancouver's ships. If they regarded that as an unnamed
arm up to Ramsden's Point and the two branches as being designated only
down to Ramsden Point, the conclusion would follow that if they are going to
reach Portland Channel, they would reach it by the line of travel that had been
pursued in the open way by Vancouver's ships.
There is one circumstance to which attention ought to be called in this
connection, and that is that just south of Ramsden Point, between that and
Pearse Island, the way does not seem to be clear. At first sight, that
would appear to be a circumstance against my argument, but if you will
examine the map you will see that just at that point there is a coincidence
of the parallels of latitude and longitude, and that- they really blot out the
passage, and that the stoppage, as it appears upon this map, is really the
crossing of the lines of the parallels of latitude and longitude in the channel
just south of Ramsden Point. I think that explanation is sufficient, and that
if they looked at all they would see that it was not intended to indicate that
Pearse Island was connected with Ramsden Point, but that there was an open
channel there. If the members of the Tribunal will examine the original
Vancouver map you will find that that way is shown clearer on it. This is a
reproduction, and is a little blurred just at that point. The original does not
show the stoppage which appears here upon this map.
The next map which they may have had before them is Vancouver s
Chart No. 7. It appears in the British Atlas No. 2. It also appears in the
United States' Atlas No. 4, and it may be more convenient for you to refer to
that Atlas. I pass up some sheets of this map. They are on a little larger
scale, and may be more convenient. This is Vancouver's detailed chart of tins
portion of the coast, and shows the features quite distinctly and nearly accurate
I to the general features as compared with modern maps. On tnis map tne
é
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name Observatory Inlet is distinctly subordinate. You will notice that the
lettering is very much smaller. It does not occupy more than half the space
in length that the name Portland Canal does. But the most significant tact of
all is that the name is upon this promontory of land between the Abaters of
Portland Canal and Observatory Inlet, upon that tongue ot land which
terminates at Ramsden Point. This is almost conclusive It never could have
been supposed that this name so placed was intended to designate any body of
water reaching south of that promontory.
I mentioned the fact that the space occupied by the words Observatory
Inlet " is only about half that occupied by the words "Portland Canal." I call
further attention to the fact that there are sixteen letters m the name
1 Observatory Inlet " while there are only thirteen letters in that of " Portland
Canal," and that the space devoted to the latter is more -than double that
devoted to the former.
j*
It cannot be said that this name " Observatory Inlet " was put upon that
tongue of land for the reason that it could not be put anywhere else. If you
look on the opposite side the shading of the mountains would not have interfered, for it is no heavier than it is on this tongue of land where the name is
placed. There is sufficient space to have put the name on that side without
crossing any of the inlets. So it is a matter of the utmost significance that this
name appears upon the tongue of land, and not upon the side which extends
to the sea. Looking at this map you will say that it is absolutely impossible to
draw from it any lesson that '• Observatory Inlet " could have applied to the
body of water south of Point Ramsden.
Mr. TURNER : The word " Obs
in the channel itself; it is small enoi

•Inlet"

ht have been printed

Mr. DICKINSON : The name " Portland Canal " being in larger letters,
and being placed upon the land which extends to the sea, the message spoken
by this map was either that the whole body of water south of Point Ramsden
was Portland Canal, or that from Point Ramsden south it was an unnamed
body of water, and that the name " Observatory Inlet " could not possibly have
been intended to apply to it.
There is one other circumstance to which I call attention on that map.
The northern inlet now known as Pearse Inlet, which Great Britain contends
is Portland Canal, is upon this map almost closed at the mouth.
The PRESIDENT : WeU, now, there again if you look at the original
map—I.saw both the points that you referred to before, Mr. Dickinson—if you
look at the original map of Vancouver, the channel more open than it is
there, it is largely due to the blurring in the printing. Just as you pointed
out that the " Ramsden " is not so sufficiently done—both the maps, you want
to look at the originals.
Mr. DICKINSON : At any rate, while there may be some blurring in the
reproduction, it is quite certain that when you compare the two channels
even on the other map
The PRESIDENT : That is quite true.
Mr. DICKINSON : That the southernmost channel is by far the wider and
clearer passage.
The PRESIDENT : Of course.
• A- M r - - 9 I C K I N S 0 N : Then if you go on further
indicated by the marks on the chart to have been
stop, the conclusion is almost irresistible, that if
tnej could never have thought that it meant to

and look at the channel
navigated by Vancouver's
they looked at that map,
indicate that Observatory
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Imet was to go to the sea. Much stress was laid in the Argument upon
the, French edition of Vancouver's atlas of 1801. I think I shall have to pass
this up.
The PRESIDENT : Certainly ; is it in either of the atlases ?
Mr. DICKINSON : No ; it is not in either of the atlases.
The PRESIDENT : What is your point, Mr. Dickinson ?
Mr. DICKINSON: I will make my point. It is this: Plate III of this
atlas is intended to reproduce Plate XIV of the first English edition, the
general chart of the North-West Coast from 30 degrees to 60 degrees north
latitude. The reproduction is intended to be on the same scale ; but in the
copies examined the French edition is a little smaller, perhaps from greater
shrinkage in the paper after printing. The geographical features seem to
have been copied with care. The most noticeable difference is the greater
size and prominence of the mountain ranges on the French copy of the
original map.
There is a slight difference in the arrangement of the names " Portland
Canal" and " Observatory Inlet." In the case of the first, that is Portland
Canal, the difference is very small; but when you look at Observatory
Inlet, the difference is quite striking.
The eastern shore of Observatory Inlet
is broken by Nass Bay and by Alice Arm in such a way as to somewhat
interfere with the convenient placing of so long a name. When they put
the name "Observatory Inlet," the word " I n l e t " could come after
| Observatory." On the original map " Observatory " was put between those
too arms. Now, he preserved that same method of naming on this map ; but
as the translation of " Observatory Inlet " is | Entrée de l'Observatoire," he put
the " E n t r e e " on the other side of "Observatory," towards the ocean, but still
preserving the word " Observatory " between those two arms. So I think
that this explains why the name | Entrée de l'Observatoire" extends somewhat
south of Ramsden Point.
The PRESIDENT : I was only going to say that I attach no importance to
this printing of names, because I have seen them vary so much ; but if you do
take that map by itself—if you are going to criticize, there is no doubt that the
mapmaker put " Entrée de l'Observatoire " to go down to Port Maskelyne. I
am only speaking of that mapmaker taking him by himself.
Mr. DICKINSON : 1 understand. I think that there is quite conclusive
evidence that that mapmaker did not so intend. I have undertaken to explain
the lettering on this particular map.
Now, if you will turn again to the French Atlas, Plate No. 7, you will see
that it is on a larger scale, and that there -is ample room for placing the
names as desired, and that they are located very nearly as on the original
Vancouver chart. Portland Canal is here " Canal de Portland," and begins
well north of 55 degrees, and the name J Entrée de l'Observatoire " is confined
to the space between Nass Bay and Alice Arm. If they had the French
maps before them and had that map and the other map, they could see a very
good reason why the name " Entrée de l'Observatoire " in the smaller map
extended down, and when they considered the two maps together, they could
not have said that that mapmaker intended it to apply to the whole body of
water down to the ocean, because there he distinctly places the whole name,
the scale being larger and admitting of it, north of Ramsden Point The
toap in the British Atlas, No. 5, the Quartermaster-General's map of 1802,
*as- known to be before the negotiators, but this map conveys very little
i-formation on this point, because, as the members of the Tribunal will
remember, neither body of water has any name attached to it. All that
can fairly be said to be deducible from this map is that the passage south and
east of Pearse and Wales Islands appears somewhat broader and clearer than
<<Àe passage north and west of these islands, indicating that it was probably
4 S 2
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intended to form part of a continuous channel reaching to the head of Portland
Canal Part of the same map including this region is again represented m the
British Atlas, No. 6. It differs from that on the preceding page only m regard
to the colouring of certain parts of the coast line above Portland Canal. So
that map could not have been of any particular significance, a,nd if they had
looked at it in determining what was Portland Canal they could have reached
no conclusion, because neither arm was named. I pass over the Langsdorff
map, having already indicated that it was entirely valueless, and that has been
also stated by the Attorney-General.
No. 8 on the British Atlas is a part of a map of America, by Arrowsmith,
of 1822, with additions to. 1824. .This is practically identical with a similar
map revised to 1823, and reproduced in the United States' Atlas,. No. 10,
*ed. On this map the name " Observatory
except that the latter is u
Inlet " runs off into the interior fror l the head of Alice Arm of that inlet,
The name Portland Canal is brought • iown well to Ramsden Point,
Looking "at this map, the negoti ators could never have said that it was
intended that the name " Observatory Inlet " should ap ply to that body of
usions must have been
water entirely out to the ocean. One of two conclusic
longer arm of the sea,
reached from it : either that Portland Car
Is the sea, included the
and the name passing down by the side
Ramsden out, it was an
whole body of water out to the sea, or tha
unnamed inlet of the sea.
In either event, there would be nothir
Dish con ention. ;
but the deduction from either would b
of the United
States.
The next are British Atlas, No. 9, 1822, and British Atlas, N o. 12, 1824.
These are Arrowsmith maps. They differ somewhat in respect to the tinting.
The name " Observatory Inlet " on these maps is subs
dly ! upon Map
No. 8, except that the letters are larger. The name is p ced
easterly and
westerly direction from a point near the head of Alice .
Tl *e is nothing
to indicate that it was intended to apply to the body of
ater reaching out to
the sea. The same conclusions and observations with :gard to these maps
should be made as were made in respect to Map No. 8.
Now
aps, Bri
) and 11. As I
Fade:
Atlstated befc
le base. No. 11
shows in t
as that Ma No. 10 does not
| the same plate,
Upon these maps the name " Observatory Inlet " is writtei in small italics,
and runs off to the eastward. The name " Portland Canal 1 comes distinctly
down below the 55th degree, below Point Ramsden. I thii k the conclusion
deduced by the Attorney-General was that this indicated tl it the name was
intended to apply to the channel along which it extended, nd that it could
not by any possibility apply to the southern channel.
If it had been intended, upon a map of this scale, to indicate that
Portland Channel embraced both bodies of water, how else could the name
possibly have been put ? It might have been extended further toward the sea ;
but the same argument would have been made, as is made now, that that confined its application to the northern channel. There is not room to put it in
the \yater. So if it had been the purpose of the maker of this map to indicate
that it embraced the whole body of water reaching out to the sea, the name
could not have been placed differently from the way in which it is placed,
On the other hand, when you look at the name of Observatory Inlet, the
declaration on the map is just as plain as it can possibly be that it was
never intended that the name should extend to and embrace that body of
water reaching south of Ramsden Point. So that the most that you can say
is that there is no indication south of Ramsden Point. If that be true, then it
would be an unnamed arm of the ocean. Being unnamed, no designation of
it could be given by name at least in the Treaty, and as the Treaty called
for Portland Canal, the natural inference would be that it would follow up
this unnamed body of water until it reached Portland Canal, and thence
proceed on m the general direction of the line.
Mr. AYLESWOETH : You would have in that event two unnamed bodies
of water m that map, would you not ?
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Mr. DICKINSON : No. I would say that that smaller bodv would
have been ignored, the tracing on the Vancouver's charts showing "that ' his
ships went up the southernmost channel. It is shown here that the northern
channel is almost, on this map, entirely blocked up, the passage being very
small—hardly a tenth of the width shown in the southernmost canal. They
would simply have regarded that as merely appurtenant to the larger channel,
if their attention had been addressed to it.
In the argument of the Attorney-General, attention was called to a map in
the United States' Atlas, published in 1807 by Walch. I do not think that
his inferences in regard to this map, or Map No. 8 in the United States' Atlas,
or Map No. 9, are entirely justified, for there is no evidence whatever that
either" of these maps was ever before the negotiators. If they speak a
different message from the other maps, we can hardly proceed upon the idea
that where they had maps that we know were before them, they disregarded
them, and followed maps' which there is no evidence to show were before
them at all. I might make some criticisms on these maps, but, in view of
the fact that there is not the slightest evidence that they were before the
negotiators, it is entirely unnecessary that I should Aveary the Tribunal by
discussing them. I have confined myself to the maps that we have every
reason to believe were before them, and largely to * the Faden map, which we
have every reason to believe that they chiefly relied upon iu reaching their
conclusions.
The Attorney-General commended Mr. Dall very highly as an expert and
man of learning ; and when he quoted him , as a witness in his behalf, he
gave him a \Tery high endorsement. On the question of these maps I want
to use his own witness against him, and show what Mr. Dall says in regard
to them.
On p. 105 of the United States' Counter-Case he says :—
I But on Vancouver's charts the names of Portland Canal and Observatory
Inlet are not extended southward to the main body of the inlet south of Point
Eamsden. They are attached to the two bifurcations extending northward, of
which Portland Canal is the longer and most important. This is especially
marked on Chart 7, where there is abundance of room for extending the names
southward if that had been desired by the cartographer. On the other chart, that
of the North-West Coast in general (No. 3, French edition), which is on a very
much smaller scale, the names, especially ' Entrée de l'Observatoire,'
do extend some distance south of Point Eamsden ; but when compared
with the larger and much more detailed Chart 7, where this is not the
case, the inference by a non-critical observer would be merely that
there is not room for the name on Chart 3 alongside the inlet northward
from Point Ramsden, and that the extension was merely accidental. At all
events, the larger and more detailed chart would be likely to produce the
strongest impression on the minds of those examining both, and we may be
quite certain, in view of the education at that time in vogue, that none of these
gentlemen were geographers or qualified geographical critics. There will
therefore be little improbability in the assumption that the longer northern
part and the broader southern part were regarded as one inlet, under the name
of Portland Channel or Canal, to which Observatory Inlet became tributary at
Point Ramsden. This on the same principle, by which of a newly mapped river
the largest and most important ramification is selected to bear the river name
from its source to the sea, while others are regarded as tributaries.
_ I
" This is the natural view to take, as nobody would mouse out the minuti»
of Vancouver's text when they had, as they might justly infer, the resultant ot
it in the graphic form of his detailed chart. This view I believe to have been
taken by the negotiators, as it certainly has since been taken by the tfntisn
Admiralty Office, on its charts (1853), and by everybody else until the present
revival of controversy :—
.
1 \
.
I .,
" I t will hardly be denied that, in the construction of the meaning of the
Treaty, we are to be guided by what the negotiators had before them, and the
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ideas they held, rather than by what was unknown and unconsidered by them.
It cannot be assumed that these gentlemen, after tbe manner of antiquaries
or phUologists,made searching investigations into Vancouver s nomenclature or
microscopic comparisons of his charts one with another. •
" T h e most reasonable, indeed, we may fairly say, m view ot all the
evidence, the only reasonable conclusion is that they took as a basis for their
discussion, without research or special comparison in details, the two charts
(Nos. 3 and 7, French edition) in Vancouver's atlas which related to the region
concerned ; that they assumed their essential correctness for the purpose, and
were well aware that no other charts existed to which a higher grade of
accuracy could be assigned."
Now, Mr. Dall was quoted as a very hig h authority upon the proposition
that, if Vancouver's narrative alone were lcioked to, it was very clear that
Observatory Inlet extended out to the sea. As he has received such high
endorsement, I ask the Tribunal to take into c<pnsideration the opinions advanced
by him as an expert and a geographer as to the message which was delivered
to those who examined these maps for the purpose of making the Treaty.
I observe that Mr. Dall did not have befoi•e him the Fadea map. If you
,nd out of them
take the Faden map in connection with Vancouver' chî
ble to conclude
all resolve fairly what they indicated to them, it
from these maps that the negotiators understood tl
Obsei atory Inlet went
out to the sea. Either one of two conclusions mi
have ieen reached by
whole body of
them, and that is that "Portland Channel" applied to
,s unnamed,
water, or that from Point Eamsden south the body of water
nst that of Great
In either event, the contention of the United States as i
îd.
Britain would, upon the evidence of the maps, be fully sust
Mr. AYLESWORTH : Before you leave tin
you let me call your attention to the Arrowsmith
No. 8 of the United States' Atlas ?

naps

nson, would
ed in 1818,

Mr. DICKINSON : I have it, your Honour.
Mr. AYLESWOBTH
t map, we have almost positive evidence, was in
the hands of Sir Charles E
because in his letter of the 29th October, 1823,
at pp. 129 to 131 of the
1 States' Appendix, he says that he had, in his
discussion with M. de Pol
proposed a Une at Cross Sound, and he goes on
Arrowsmith's last map "—he mentions there the
to say, " a s it is laid dow:
way that identifies this particular map almost
longitude of Lynn Canal
exactly, as between the two Arrowsmith maps ; so that it seems reasonably
evident, it occurred to me, that that particular map of 1818 was in Sir Charles
Bagot's hands at the time he wrote that letter, and at the time of his interview
with M. de Poletica.
Now, if he were looking at that map, you will notice he would find
Portland Canal extending practically to the ocean, and certainly far below
Point Ramsden. If, then, he found maps not corresponding in the position in
which they marked the name " Portland Canal," is not it reasonable to think
he would at once resort to the narrative of the man who had attached the
names ? It was only twenty-five years old at that time, and one would think
he would be very remiss in his duty if he did not investigate that narrative
when he was entering upon the negotiation of an important Treaty of this
character.
Mr. DICKINSON : Well, I think you might also say that if he had consulted the narrative he would have made some mention of it : that is to say, if
there was such a doubt in his mind that would drive him to the narrative,
then, surely, there would have been some mention made of the narrative.
This map I pass to, but it is from Pinkerton's Modern Atlas; it is after
Arrowsmith's map of 1818. Observatory Inlet is placed up at the end of the
body of water. It runs off to the eastward, and that map certainly could not
have indicated that Observatory Inlet went out to the sea. It is confined to
that body of water, and it is above Nass Bay.
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The name Portland Canal parallels the we
about midway of the entire length of it. I beli
attention to that fact—it reaches below the oi
Pearse Island. Now if Observatory Inlet could r
this map indicates—apply below Ramsden Poin
1 Portland Canal," coming down below Ramsdei
applying to that entire body of water.

ide of the northern arm
r. President, you called
riee to the westward of
any possibiUty—the way
*, would be regarded as

Mr. TURNER : Is this Map No. 8 the American reproduction?
Mr. DICKINSON : Yes.
in Philadelphia.

It is from Pinkerton's Modern Atlas, pubhshed

Mr. TURNER : I understood the Counsel for Great Britain to insist that
this map was not before
The PRESIDENT : It is an Arrowsmith map.
Mr. DICKINSON : It is an American reprint of an English map. It was
after Arrowsmith's map—that is to say, based upon information ; not a sprint,
but based upon the information given by Arrowsmith's map. But I
wiUing to concede that it appears that this particular map was Jaio*wn
negotiators ; but if it was known to the negotiators, and if there wer< such
doubt as is indicated by his Honour, Mr. Aylesworth, raised by this map in the
minds of any of the negotiators as to drive them to the narrative, it is most
remarkable fact that no mention whatever was made of the narrative.
Mr. TUENER : Do not you think think they would first be driven to the
other maps, in view of the minute character of this one ?
Mr. DICKINSON : My own view as to aU the maps would be that
Vancouver had made the voyage ; that he was the discoverer upon whose
information aU these maps were made ; that they looked primarUy to the
Vancouver map, and then, as has been shown by the strongest kind of
evidence that Faden's map was not only before them, but was relied upon ;
they looked also to the Faden map.
Mr. EOOT : Would not the most natural thing to them have been to ask
the Russian negotiator what he meant by Portland Channel ? I think that is
the best way to find out, if there was any doubt about it.
Mr. DICKINSON: Of course the answer to that question—if such a
question had been asked—would have to be sought by us in the negotiations
themselves. After having discussed the question as to whether or not the
narrative was before them—the improbabilities all having been considered—
and then having looked at the maps, and having considered what the maps in
aU probability said to them, and what unequivocal message they spoke, I shall
now ask your Honours to foUow me in a discussion in regard to the
negotiations, which wiU be very brief. The first mention of Portland Canal
was made by the Russians in the Counter-Draft of 24th February, 1824. This
appears in the United States' Case Appendix, p. 158. The language is :—
1 Pour compléter la ligne de démarcation et la rendre aussi distincte que
possible, les Plénipotentiaires de Russie ont exprimé le désir de lui faire suivre
le Portland Canal jusqu'aux montagnes qui bordent la côte."
That was the very first time in the negotiations that the expression
1 Portland Canal " was used. Sir Charles Bagot reported on the 29th March,
1824, to Mr. Canning a request that had been made oi him by Count Nesselrode, that the final decision of Russia should be submitted to the British
Government.
•vernment. Count Nesselrode stated that he intended to inform Uiunt
T;„„„_ of
...r .i..
_r *-t,„
smrl instruct him to converse
n „ n f;at;™s
Lieven
the course of
the nne.
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with Mr. Canning on the subject. If you will turn to the United States' Case
Appendix, 156, the fourth paragraph from the top of the page, this passage
appears :—
" Count Nesselrode then inquired whether I should object to transmit to
my Court the final decision of himself and M. Poletica as it is declared in the
inclosed paper (Inclosure 5), and whether I did not think that His Majesty's
Government, seeing how slight our disagreement was, might not be disposed to
furnish me with such further instructions as would enable me to meet the views of
the Russian Government, informing me at the same time that it was intended to
acquaint Count Lieven, by the courier who is to be despatched to-night to
London, with the course which the negotiation had taken, and to instruct him
to hold some conversation with you upon the subject."
On 24th April, 1824, Mr. Canning wrote to Sir Charles Bagot, and he
acknowledged the receipt of the despatch of 29th March, with inclosures, and
stated that he had referred the whole question of this negotiation to the
Governor of the Hudson's Bay Company, and that he Avas waiting to learn the
tenour of the instructions sent to Count Lieven. You will find a verification of
this statement in the United States Case Appendix, p. 175. Count Nesselrode,
in a letter 5th (17th) April, 1824, to Count Lieven, reviews the negotiations,
and states on p. 170 of the United States' Appendix :
" Nous proposions de porter la frontière méridionale de nos domaines aux
54 degrés 40 minutes de latitude, et de la faire aboutir sur le continent au
Portland Canal, dont l'embouchure dans l'océan est à la hauteur de l'Ile
du Prince de Galles et l'origine dans les terres entre 55 degrés et 56 degrés
de latitude."
That was the statement made by Count Nesselrode—that they proposed
to carry the southern frontier of their domains to 54 degrees 40 minutes of
latitude, and to make it strike the continent at Portland Canal, the opening of
which into the ocean was à la hauteur—which I understand to mean the same
parallel—of the southernmost point of Prince of Wales Island.
The PRESIDENT : Not the southernmost point—at the same parallel as
the island. There is nothing about southernmost point there.
Mr. DICKINSON : WeU, the island, of course, is a very long island.
The PRESIDENT : Yes.
Mr. DICKINSON: I take it that when he speaks of drawing the line, so
as to place it at the height of the island, he did not, inasmuch as they had been
treating solely of the lower part of it, mean the top of it. The natural
conclusion would be that he meant the latitude of the lowest part of the
island.
The PRESIDENT : Very well.
Mr. DICKINSON : Especially when we take it in connection with the fact,
as I shall show hereafter, that from the map which they had before them, and
probably relied upon, they understood that the southernmost point of that
island was at the parallel of 54 degrees 40 minutes.
Mr. AYLESWORTH : You remember that the writer is the very man to
whom Baron Tuyll made that observation—that the southernmost point of
the island was practically at the same latitude as the mouth of Observatory
Inlet.
Mr. DICKINSON : Yes, I think that he found, when he had more light
upon the subject, that Baron Tuyll was mistaken when he examined the
maps. The fact that that statement was made erroneously two or three
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years before could hardly have influenced his opinion when he came to deal
with the question directly, and in the light of the maps that he had before him
This letter to Count Nesselrode of 5th (17th) April. 1824, is the one in whicli
he reported the conclusion of the United States-Russia Treaty, the influence
of which on the British negotiations he referred to as follows : '
" Nevertheless, the Cabinet of Washington has admitted that our boundary
should come down as far as 54 degrees 40 minutes. This has been admitted in
a forrrfal Agreement that we have just signed with its Plenipotentiary, and the
strengthening of our arguments is far from being the only result of this
admission."
There we have the statement of Count Nesselrode, communicated to
Mr. Canning through Sir Charles Bagot, that they proposed to bring their line
down to 54 degrees 40 minutes to make it strike the continent at the mouth of
Portland Canal at that point which was opposite, as I claim, the southernmost
point of Prince of Wales Island. Mr. Canning at that time was made aware of
the terms of the United States' Treaty, whicli fixed the line as between Russia
and Great Britain at 54 degrees 40 minutes.
Now, that he was aware of it is evident from his letter of the 5th (17th)
April, 1824, which appears in the British Case Appendix, p. 80. My associate,
Mr. Lansing, calls my attention to the fact that it is a letter of Sir Charles
Bagot to Mr. Canning. Sir Charles Bagot says :—
" I avail myself of the opportunity of the departure of this courier to
transmit to you the enclosed copy, which I have received confidentially from
Count Nesselrode, of the Convention which has been agreed upon between him
and M. Poletica on the one part, and Mr. Middleton, the American Minister,
on the other, respecting the North-West Coasts of North America, and which
Convention is, I believe, to be definitely signed this morning by the respective
parties."
When 3^ou couple the statement of Count Nesselrode which was before
Mr. Canning with a knowledge of the fact that a Treaty had been settled,
between Russia and the United States, fixing the boundary between the
Russian territory and that of the United States at 54 degrees 40 minutes it will
be seen that he had before him all the information which would convey to
his mind what Count Nesselrode meant, and what he intended, when he made
that proposition as to Portland Canal.
Here we have the facts which pointed out and designated clearly to
Mr. Canning Avhat Count Nesselrode meant when he said that he wanted to
carry the line so as to strike the continent at Portland Canal at 54 degrees
40 minutes.
In the light of that proposition and the understanding that he kneAV
Count ISesselrode must have had in regard to it, Mr. Canning, on the 29th May,
1824, wrote to Count Lieven that after mature consideration of the two
despaches from Count Nesselrode—here he had this very despatch—he would
send instructions which would meet in a great degree the wishes of Russia.
He did send instructions. He set forth certain changes in regard to the
proposition of Russia, but not one change in respect of Portland Canal, and
the changes which he made have no reference whatever to Portland Canal.
They appear in the United States' Case Appendix, p. 180. Now, on the
same day—on the 29th May—Mr. Canning wrote to Sir Charles Bagot, and
the letter appears upon pp. 180 and 181 of the United States' Case Appendix.
He said :—
1 1 transmit to your Excellency a copy of a letter which I have addressed
to Count Lieven upon the subject matter of two despatches from Count
Nesselrode to Count Lieven, which that Ambassador communicated to me, and
copies of which I also enclose.
"Your Excellency will learn from my letter to Count Lieven that you may
expect definite instructions very shortly, both for the conclusion oi the negotiation relating to the North-Western Coast of America and to the pr ope
Conference on the pacification of Greece.
to your Excellency with these in
" I hope to despatch a messeng
tions in the course of the next week.
4 Y
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" Meantime, the inclosed paper will put your ExceUency generally in
possession of the sentiments of His Majesty's Government upon these several
£ u b j e c t s - B u t y o u r Excellency will not_ take any steps upon them until you
shall have received my promised instructions."
On 12th July, 1824, United States' Case Appendix, p. 181, he writes to
Sir Charles Bagot :—
" After full consideration of the motives which are alleged by the Eussian
Government for adhering to their last propositions respecting the line of
demarcation to be drawn between British and Russian occupancy on the
North-West Coast of America, and of the comparative inconvenience of
admitting some relaxation in the terms of your ExceUency's last instructions,
or of having the question between the two Governments unsettled for an
indefinite time, His Majesty's Government have resolved to authorize your
Excellency to consent to include the south points of Prince of Wales Island
within the Russian frontiers, and to take as the line of demarcation a line drawn
from the southernmost point of Prince of Wales Island from south to north
through Portland Channel, till it strikes the mainland in latitnde 56 degrees."
Now, what did he mean by " Portland Channel " ? He had received the
communication from Count Nesselrode to Count Lieven in which he had
proposed Portland Channel—Portland Channel opposite Prince of Wales
Island. This proposition was to make the boundary line strike upon the
continent at 54 degrees 40 minutes. He never criticised it and never suggested
any change, but accepted the proposition in the terms in which it was made.
There is a sound rule for construing transactions of this sort, and getting at
the intentions of the Parties. If you find out what a man means when he
makes a tender of a proposition, and that such facts were communicated to
the other side as showed that it must have been understood in the same
sense, that the proposition was accepted without any variation, then the rule is
that it was accepted with every fair inference to be drawn from it in respect
of the meaning that the party had when he proposed it.
Now, can there be any doubt as to what Count Nesselrode meant by
| Portland Canal " ? He meant the Portland Canal which he himself designates,
as coming out to1 the ocean at parallel 54 degrees 40 minutes. Mr. Canning
could not have supposed for an instant that he meant any channel which
would have reached the ocean at an essentially higher point than that.
Mr. AYLESWORTH: If Count Nesselrode by the phrase "Portland
Canal " meant the body of water which has its outlet at 54 degrees 40 minutes,
would not the natural expression for him to have used in that letter to Count
Lieven have been not the mouth at the ocean is abreast the island—of Prince
of Wales—but is at the same latitude, or approximately the same latitude,
as that mentioned.
Mr. DICKINSON : Of course, there may be various ways of writing the
same thing. I hardly ever saw one man draw a contract to submit to
another that the other did not have some different ideas about writing ito The
question is, " What is the fair deduction to be drawn from what he said ? "
If we find upon looking at the maps, looking at all the maps that were before
them, that 54 degrees 40 minutes came nearer the southern than it does the
northern channel, I think we might fairly infer that it was the channel which
was meant.
And then, besides, he said, " s t r i k e upon the continent."
They were not dealing about " i s l a n d s " ; they were not dealing about
" ocean " then in dividing territory.
They were dividing the coast on
the continent, and the line would strike the continent near 54 degrees
40 minutes.
Mr. AYLESWORTH : Well, that is just the point. It seems to me that is
evidence that he did not understand that body of water to be Portland Canal,
because the true Portland Canal, as he understood it—Vancouver's Portland
Canal—not being under 54 degrees 40 minutes the line would strike the continent not at 54 degrees 40 minutes, but at a higher latitude in the channel of
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what Vancouver called Portland Canal ; and therefore he could not use the
expression which otherwise would have been the natural one.
Mr. DICKINSON: WeU, if you assume that they were speaking from
the narrative, there would be a good deal of force in the suggestion ; but
we have no evidence, as I have undertaken to show, that they had the
narrative before them, or acted upon the narrative ; and now when'I come to
the maps—when I come later to speak of these parallels of latitude even upon
Vancouver's maps—it will appear that the lower channel comes nearer the
54 degrees 40 minutes than the upper channel.
Mr. AYLESWORTH : Is that so ?
Mr. DICKINSON : That is the point I make. Whether or not it is correct
is a matter for the Tribunal to determine. The point I wish to make is,
that it clearly appears that a proposition was made to carry the southern
boundary to 54 degrees 40 minutes, and make it strike the continent at the
mouth of Portland Channel, which comes into toe ocean opposite the
southern point of Prince of Wales Island—that this proposition was
understood by Mr. Canning just as it was understood by Count Nesselrode,
and that it was accepted by Mr. Canning and written by him into the first
draft of the Treaty which he made. He inclosed a draft of the Treaty, which
appears upon the United States' Case Appendix, p. 183, in which he says :—
| Commencing from the two points of the island called ' Prince of Wales
Island' which form the southern extremity thereof, whicli points lie in the
parallel of 54 degrees 40 minutes, and between the 131st and 133rd degrees of
west longitude (meridian of Greenwich), the line of frontier between the
British and Russian possessions shall ascend northerly along the channel called
Portland Channel till it strikes the coast of the continent lying in the 56th
degree of north latitude."
If there is a reasonable inference as to what Count Nesselrode meant,
and as to what Mr. Canning understood, and if he accepted that proposition,
and incorporated it in the Treaty, then no refinements and no mere conjee-.
ture ought to destroy a contract which was understood in the same sense by
both sides.
The boundary line through Portland Channel was never thereafter
the subject of discussion. Count Nesselrode said, in his letter to Count
Lieven of the 31st August, 1824 (United States' Case Appendix, pp. 202, 203,
and 205), (and this throws some light further upon the understanding of
Count Nesselrode upon this subject) :—
I We have been willing to suppose that, in spite of a formal taking
possession, a long occupation of the principal points, and a peaceful exploitation of the sources of revenue and wealth presented by the countries in
question, Russia's rights of sovereignty to the 51st degree of north latitude
might be the subject of a doubt. We have consequently confined
"
I think there is some significance in that word | confined " ; that means
that they had withdrawn from the claim that they had made up to a higher
point :—
" We have consequently, confined them to the 54 degrees 40 minutes, and
to prevent any new dispute from arising on this point, we have permitted one of the
powers with which we were in litigation to share for ten years, on the whole
extent of the coast where our rights had been disputed, the profits of hunting,
fishing, and trading with the natives. We offer the same advantages to
England ; but to grant them for ever would be to obtain the recognition of our
rights of sovereignty only to abandon the exercise of them.
It would
be
i fact.'1
consenting to possess hereafter only in name what we now p —
And lower down at the bottom of the page :
"Russia's rights of sovereignty over the North-West Coast, beginning at
4 Y 2
[1060]
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m. mcMxmoà 59 decrees of north latitude, have been disputed. Hence, between that degree
and the parallel which would form our southern boundary, we hastened to
Oct. 5, l'.)03.
offer special advantages to the Powers with which we Avère m dispute."
The PRESIDENT : But, Mr. Dickinson, I point out to you—at least it
occurs to me you have to answer it—you cannot use 54 degrees 40 minutes in
that sense ; because on your own contention the moment they get to the coast
they go right up to 56 degrees, and they do not follow 54 degrees 40 minutes;
and therefore, in a sense, you are arguing that the 54 degrees 40 minutes was
to «o into the continent ; it is obvious that is not the sense in which he was
using it.
Mr. DICKINSON : No ; it went only to a point from which the Treaty
designated it should go somewhere else. They were not dividing the continent ;
they"were dividing the coast ; and when they got to a point where they gave
a new departure for the coast, of course they left 54 degrees 40 minutes. Now,
I am not using this for the purpose of showing that the line from the southernmost point of Prince of Wales Island is to travel along 54 degrees 40 minutes.
Whether it shall go all the way along the parallel or on the parallel to a point
from which it Avould leave the parallel to reach the mouth of Portland Channel
seems to me immaterial. If the members of the Tribunal should hold that
the northern channel is' the passage, it is immaterial, it seems to me, whether
it is to go along 54 degrees 40 minutes, and turn up, or go direct from Cape
Chacon
The PRESIDENT : I quite agree.
Mr. DICKINSON : I am using this merely to shoAV how
40 minutes was connected Avith the transaction and how it indicates
of the mouth of Portland Canal.
That is why I am using
40 minutes here, and it is for that purpose that I am reading this
will begin at the beginning of the sentence :—

54 degrees
the location
54 degrees
passage. I

" W e granted to the Americans for ten years the right to fish, to hunt, and
to trade with the natives of the country, and we will make the same concession
in favour of the subjects of His Britannic Majesty ; but it must be well
understood that this concession will only comprise the space inclosed between
latitude 59 degrees and the southern boundary of our territory, to wit.
latitude 54 degrees 40 minutes, for to the north of the 59th degree His
Imperial Majesty's rights of sovereignty have never been questioned, not only
in no official document, but in none of the articles which the English and
American newspapers have published on this subject."
Again, on p. 204, in the same letter, he says :—
" Our counter-draft carries our boundary from the 51st degree of north
latitude to 54 degrees 40 minutes."
These expressions show clearly his understanding that 54 degrees
40 minutes was not limited to the point of commencement; and I wiU
elaborate that.
His reference to confining Russia's claims to 54 degrees 40 minutes
necessarily refers to the claims on the continent, because that was the matter
in dispute, and in consequence it is fixed at 54 degrees 40 minutes as a limit
on the continent, and not merely at a point on an island. And it fixes it by
making it, as he stated, coincident with the mouth of Portland Channel—the
body of water named which was to be the natural boundary. His reference to
54 degrees 40 minutes as the southern boundary certainly carries it beyond a
mere point _ of commencement on the island, because he used expressly the
terms " strike the continent " at 54 degrees 40 minutes. His reference to carrying the boundary from 51 degrees to 54 degrees 40 minutes necessarily
relates to the boundary on the continent, because, as I stated, the point in
dispute was not as to the island—there never was any controversy as to that—
but was as to the continental shore.
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This letter of Count Nesselrode was submitted to Mr. Canning
It
was annotated by him, and so far as the references to Portland Channel are
concerned it was accepted without criticism or dissent.
There are some conclusions which, it seems to me, can be justly drawn from
these transactions. They seem to be absolutely clear upon the foUo*win<T
points :—
°
First.—The Russian Plenipotentiaries proposed that to complete the line
and make it as distinct as possible it should follow Portland Canal.
Second.—-Count Nesselrode explained what body of water he meant. The
southern frontier was to be carried to 54 degrees 40 minutes, and abut upon
the continent at Portland Canal. The opening of this canal was into the ocean,
and it was " à la hauteur " of Prince of Wales Island.
Third.—This explanation of what he meant by " Portland Canal " was
communicated to Mr. George Canning.
Fourth.—Mr. Canning accepted toe proposal in the terms in which it was
made, without any modification or indication that he understood any different
body of water. He put the name of " Portland Channel " into his draft of the
Treaty.
Fifth.—^It must be accepted that if he understood, or had good reason to
understand, what body of water Count Nesselrode meant—then the Treaty was
concluded upon such understanding, or, if he knew Avhat was in Count
Nesselrode's mind, and did not accept it in the same sense, certainly he would
not have allowed him to proceed upon any erroneous idea, but won Id have
corrected him, and shown that he himself had a different understanding, and
was not willing to conclude the Treaty on any such basis. But there never
was any further reference in the negotiations at all which would indicate any
change of meaning as to what body of water was meant to be designated by
the term " Portland Canal." Now, there can be no misunderstanding at all.
The PRESIDENT : Are you going to some other point, Mr. Dickinson ?
Mr. DICKINSON : Yes, Mr. President.
[Adjourned for a short time.]
Mr. DICKINSON : Mr. President, you spoke before the adjournment of
Atlas No. 4, Vancouver Map No. 7. Being on a somewhat smaller scale it
makes the channel appear somewhat narrower, but if you will look at the
•original Vancouver, I think you wiU see that the passage to the north of Wales
Island appears to be very much obstructed with rocks, and, allowing for the
difference in the scale of the map, I think the obstruction is substantially

The PRESIDENT : Certainly.
Mr DICKINSON • In determining what Count Nesselrode meant by the
term 1 Portland Channel " and what Mr. Canning probably understood him to
mean, it seems to me that the maps that were probably consulted by the
negotiators would throw some light upon the inquiry. On toe l l o t h page ot
the oral argument of the Attorney-General appears a table giving the latitudes
of the two points of Prince of Wales Island, namely, Cape Muzon and Gape
Chacon, and also the latitudes of Portland Canal and Observatory Inlet as they
are designated in the British Case. I have had this table verified I think that'
it is substantially correct, that it is as nearly correct as possible, l o m a t e u p a
table on maps of that scale very accurate measurement is re quired and the
difference in toe width of a line would make a difference of about a m u e
expressed, in figures. I use that table and reproduce it changing it s* toat
what he has called - Portland Channel " I wi i make read Pear g^ Inlet and
what he has called " Observatory Inlet " I will make read Portland uanai.
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LATITUDES from the Maps in British and" United States' Atlases.

Oct. 5, 1903.
Map.

Reference.

Cape Muzon.

Chacon.

Pearse Inlet
(Mouth).

Portland
Channel
(Mouth).

—r~,—-

Vance uver (General Map)

54 43

0—7
54 45

__.J

Br. No. 1 . .

54 45

54 41£

54 421

54 421

54 451

54 411

54 42£

54 421

54 451

54 41£

(part)

I

. 1

U.S. No. 4..

Ru«si m, 1802..

1

Br. No. 5 . .

54 44

54 46

54 49

54 44

„ ..

)

U.S. No. 6..

54 421

54 441

54 47£

54 431

Br. No. 9

54 43

54 41

54 49

54 441

Br. No. 8

54 431

54 431

54 47£

54 431

U.S. No. 10

54 44

54 44

54 4?1

54 44

1 Br. No. 12..
J

54 42

54 41

54 47

54 43£

Arro-, •smith, 1822

WE•smith, 1824

)

mm ,1823

..

Br. No. 10..

54 411

54 39£

54 45

54 41

1824

..

Br. No. 1 1 . .

54 411

54 40

54 40

54 40

If the members of the Tribunal have a copy of the Attorney-General's
printed argument and will turn to p. 116, they will be enabled somewhat
more clearly to follow the point that I am endeavouring to make. It will be
borne in mind that Count Nesselrode stated that the line would strike the
continent where Portland Channel comes out into the ocean, at 5,4 degrees
40 minutes. Now, please look at that table, understanding that the last column
refers, so far as my remarks are concerned, to what we call Portland Channel
—that is, the southern channel—and that next to the last column refers to what
is called by Great Britain Portland Channel and what we call Pearse Inlet.
Look at the bottom of the table, the last two maps, the Faden maps of 1823
and 1824. I have called attention to the fact that these maps are the same
made upon the same plate. The latitude of Cape Muzon is given exactly the
same on each map. It is 54 degrees 41|- minutes. Cape Chacon is given at
54 degrees 39^ minutes for the map of 1823 and 54 degrees 40 minutes for toe
map of 1824. This difference would be one of measurement, and even persons
equally skilled might make that slight variation.
Turn now to the next to the last column, to what we call Pearse Inlet. It
will be observed that the latitude of the mouth is given as 54 degrees
45 minutes for both maps. In the last column the southernmost channel,
AAdiich we designate Portland Channel, is given in respect of the Faden map
of 1823 at 54 degrees 41 minutes, and the map of 1824 at 54 degrees
40 minutes.
If Mr. Canning, who had already declared that this was the most reliable
map, Avhen he received Count Nesselrode's letter looked to the map to
see where the line would strike and to see what Count Nesselrode had in his
mind when he spoke of " Portland Channel," it is too clear for argument
that he understood that he referred to the southernmost and not to the northernmost channel. Looking at all the maps, he could not have understood on any
reasonable construction that Count Nesselrode referred to the northernmost
channel. In the map of 1823
Mr. AYLESWOETH : Would you think that the corner of Wales Island
could be properly spoken of as " the continent " ?
Mr. DICKINSON : The corner of Wales Island ?
Mr. AYLESWOETH : The southernmost corner.
Mr. DICKINSON : I should say not ; at least, I do not think that they
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•ere using the term "continent" with tha
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— continent"
~~—"-"- as
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trom the island and nrohahlv
wlMi
he meant the mouth of Portland Channel, which was at the continental coast
X do not know just how that is.
There is another thing that I ought to observe, and that is it is quite
difficult to say just what was the mouth. It depends upon how far out you call
the mouth ot Portland Channel, and there may be a; shgh
'
; variation there.
But, looking at the Faden map, he could not 1 ave un derstood, in any
sense, that the mouth at 54 degrees 40 minutes was t e moul h of what we call
" Pearse Inlet," and what in the Case of Great Bri ain is :aUed "Portland
Canal.
If they looked at the other maps the Southern Channe 1 on every one of
them was nearer 54 degrees 40 minutes than was the
n Channel. The
difference between the latitudes given for the Northei i C h a n n el and 54 degrees
40 minutes was variously from 5 to 9 degrees. WI
the Faden map, put the mouth of the Southern Channel exactly at 54 decrees
40 minutes, the difference on the several maps is only from 1£ to 4£ degrees. °The
Vancouver maps make a difference of only 1£ degrees, and even this variation
•depends upon locating exactly where the mouth is, and this location is somewhat
a matter of opinion.
Now, I say that a non-expert examining these maps, even casually,
could not have thought, with the declaration of Count Nesselrode before him,
that Mr. Canning meant that the northern channel was the " Portland Channel."
Hiat is the evidence of the maps upon this particular point, and the conclusion is almost irresistible, looking to the statement of Count Nesselrode, and
looking to aU the maps, that Mr. Canning must have understood him to mean
that Portland Channel reached the ocean through the southern channel, and
not the northern channel.
If we knew exactly what the negotiators had before them, if Ave
knew just how much weight, if they had the narrative, they gave to it, and
with what minuteness they read the narrative, if we knew exactly what maps
they relied on, and what maps they laid aside, probably we should have
no difficulty in coming to a correct conclusion as to what they had in
their minds. But the whole question is one of surmise largely, and is to
be settled upon probabilities as to what directed and controUed their minds on
this question.
Take the Vancouver narrative. If any one has undertaken to follow the
voyage of Vancouver after he left Salmon Cove, unless he studied it out, made
it a matter of painful enquiry, and followed it upon the maps, and probably
with some assistance, he got no idea at all as to just what bodies of water
he meant by Observatory Inlet and Portland Inlet—I say that if the narrative
is studied out minutely, and a person's mind is addressed to the whole narrative,
it points to the conclusion, as stated by Mr. Dall, that Vancouver probably
intended to name—certainly at the time that he wrote that narrative and
made his notes—the lower channel Observatory Inlet and the northern oue
Portland Canal. But for us to rest upon that as a basis for our conclusions we
have to assume that an accurate examination was made, for without that the
ordinary mind could not follow his journey and apply what he says. If you
give that narrative to any person to read who does not make a study of it, and
if he reads it over casually, he would be in a maze on the subject and
would have no conception as to the course Vancouver travelled. Without following the course pursued, on the map he would get no idea at aU as to what bodv
of water Vancouver meant to name Observatory Inlet and what body Portland
Canal.
Looking to aU the testimony that probably was before the negotiatorslooking to the narrative and looking to the maps, I mean—there is a question
of doubt upon the subject. I cannot say that it has been demonstrated
conclusively on behalf of the United States, beyond any peradventure that they
did mean the southern passage when they said Portland Channel I think that
the weight of evidence strongly points that way. I do not think that it can be
asserted on behalf of Great Britain that it has been demonstrated that they
meant the northern passage. The matter is in doubt, whether we look to the
Treaty or to the Treaty in connection with the negotiations. It then becomes
of the utmost importance to inquire whether or not the Parties interpreted, it.
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There is one significant thing to be considered in connection with this
interpretation, and that is, that those who came after the negotiator and
interpreted the Treaty had just as much opportunity for consulting
Vancouver's narrative as did the negotiators. They were men of mtelligence. It is fair to presume that if it was thought necessary to
go I Vancouver's narrative when the negotiators were dealing with this
gyjf it was just as much necessary to go to Vancouver's narraquestion.
tive when the official maps of the respective countries were being made.
But before I get to the question of the maps, because that^ will be taken up
with some detail ; and while 1 am on this point of interpretation, I will discuss
some of the arguments that were advanced by the Attorney-General to show
that upon the part of Russia and the United States an interpretation was put
upon the question as to which channel was Portland Channel. I quote from
his oral Argument, p. 126, where he says :—
| Now, the point to which I am going to call attention relates to what
was done with regard to the island of Tongass. Tongass is a small island
situate to the north of the mouth of the Portland Canal, not very far from
Cape Fox.
I The PRESIDENT : We know it, Mr. Attorney.
I Sir ROBERT FINLAY : And the Russian-American Company, in the
year 1835, speaks of Tongass as being on the frontier of their straits, The
document that I refer to will be found in the United States' Case Appendix, at
p. 233."
This document is a communication from " the Governor of the RussianAmerican Company to the Commander of brig ' Chichagoff,' Lieutenant
Zarembo, 8th March, 1835."
In the third paragraph of p. 233, he says :—
" I . Occupation of a Station.—As we may say that the only place in our
straits visited by the foreigners is Tongass, you must select this bay as the
place of your sojourn. Here you may always hear from the Kolosh about the
appearance of some vessel, and consequently having your brig always ready to
set sail you will always be able to proceed to Avhere the foreigner will show
herself."
And at the bottom of that page—
" It is known to you that the most important influx of furs to the southern
partsof our straits is at Tongass, and that in April and up to the middle of
May in Tongass and the neighbouring localities all the Kolosh are absent as
they go to Nass Avith their furs. It is consequently absolutely necessary to
reach Tongass during March so as to catch the inhabitants on the spot."
Now, that is a matter of absolute unimportance, so far as tending
to show what they regarded as their boundary. They were not there for the
purpose of laying down or delimiting boundary, and no significance Avhatever
can be given to that act for any such purpose. The reason why the station
was to be established there is made perfectly plain by this letter it was
established on Tongass Island for the purpose of trading ; it was established
there because that Avas where the natives came. 1 submit that where an
establishment was made simply for commercial purposes, no question of
delimitation of boundary being raised at all, it is absolutely without significance
as showing an official act on the part of a Representative of the Russian
Government signifying that that was their southern boundary.
Then again in his oral Argument, on p. 127, he says :—
a " J h e n ' t 0 f o l l o w U P t h i s question o f T o n g a s s > ^ will be found that in
1869 General Thomas, of the United States, speaks of Tongass as being on the
boundary.
" Now, there is a distinct statement by General Thomas in the year 1869—
•two years after this territory had been taken over by the United States from
liussia, that Tongass is at the southern end of the Alaska Archipelago, and is
on the boundary between Alaska and British Columbia."

I submit that it is quite impossible that that language could have
been employed if the boundary between British Columbia and Alaska had
been constituted by the Observatory Inlet of Vancouver, as is now contended "
General Thomas was merely a military officer. H e was not charged with
any question of settling and determining boundary. To take an expression
of that sort in a letter or communication that had no reference to the establishment of boundary, and say that it was declaration on behalf of the United States
that that was the limit of their boundarv, is pressing this sort of evidence
entirely too far and laying a burden upon it that it was never intended to bear
If boundaries between nations are to be upset or established by declarations
of that kind in a matter not appertaining to the question of boundary, there
would be no stability whatever and no certainty in regard to national
boundaries.
Again, in his oral Argument, on p. 127, he refers to General Davis and
says :—
" I n 1870 General Davis writes a letter, dated the 20th August, which
will be found at p. 357 of the United States' Case, the page before that to which
I was referring just now. He says (and then he quotes from General Davis) :—
| Within the past few months I have visited in person most of the tribes
living on the islands forming the Alexandrian Archipelago, as well as the
mainland east and north of them, from Fort Tongass to the Taku and Chilcat
Rivers. I have also visited those in Cook's InleC Island of Kadiak, and several
of the Aleutian Islands, including St. Paul and St. George in Behring Sea.
With the exception of the two last named (which will be more fully reported
•upon in detail hereafter), I found a very satisfactory state of affairs existing
among the natives."
Now the Attorney-General proceeds :—
" There Tongass is referred to in a way, I submit, which seems to indicate
that it was the southern part of the United States territory."
If that is the only evidence that can be adduced by Great Britain to show
the interpretation put upon this Treaty by the United States, it is of a most
unsubstantial character. General Davis was there for a purpose entirely
dissociated from the question of boundary. His statement, even if he had
believed that that was the boundary, would have been nothing more than that
of a private citizen. He had no authority for making any declaration in regard
to boundary. There is nothing to show that his mind was addressed to anything
except merely a comment upon the Indians that he was visiting. Incidentally
he speaks of them as being at the southern boundary. Again on the same
page the Attorney-General says :—
" A n d in 1898 an official of the United States' Education Department, in
a document which will be found at p. 481 of the Appendix to the United
States' Case, referred to the position of Tongass with reference to territory."
Then he reads the paragraph upon which he predicates the conclusion that
there is something here which was an official act of the United States' Government to show an "interpretation of this Treaty upon the question of Portland
Canal.
I In 1885 I sent Mr. and Mrs. Lewis Paul as missionaries of the American
Presbyterian Church to Fort Tongass, on Tlekhonsiti Harbour, at the extreme
south-eastern point of Alaska, where they remained for several years. In
1895 this Mission was transferred to Saxman, on Tongass Narrows, where
Mr. James W. Young and the Rev. Edward Marsden were m charge."
Then Tongass is again mentioned near the end of the document, where he
says that, « a detachment of the United States' Army had encamped at Kadiak,
Kenai, Sitka, Fort WrangeU, and Fort Tongass from 1867 to 1877 inclusive.
Then he goes on :—
g Upon the withdrawal of the mUitary in 1877 a naval vessel-at firstthe
'Jamestown' (Captain Henry Glass), afterwards the 'Adams and the Wae[1080]
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husett,' the latter commanded by Captain Lull—was stationed at_Sitka, cruising,
as circumstances required, to preserve order among the natives from Fort
T o D g a s s i n a ii t be inlets to the head of Lynn Canal."
Now, what was the conclusion he bases on that ? He says :—
"Now in these two passages this gentleman, an official, writing as an
official, describes Tongass as at the extreme south-eastern point of Alaska, and
refers to the cruising, which was done for the purpose of preserving order, as
being from Fort Tongass in all the inlets to the head of Lynn Canal—again
obviously indicating that Fort Tongass is treated as the southern point of the
United States' territory."
This man was merely an educator sent out there to superintend the establishment of mission schools, and had nothing on earth to do with questions of
boundary. He was in no sense a representative of the United States for any such
purpose as that, and even if he had declared in the most explicit terms, which
he does not, that that was the line, it would not have been an interpretation
by the United States, or by anybody who had a right in that particular matter
to speak. No agent can speak beyond his actual or his implied authority.
The man who is charged with the duty of promoting education and extending
missions has nothing whatever to do with the expression of an opinion as to
where a boundary is. But there is no reason to suppose that he was intending
to express it in the narrow and technical sense that is now insisted upon,
or that his mind was at all upon the point as to actually where the line of
demarcation ran. It would be unreasonable to base any conclusion upon
anything which was said or done by him that the United States thereby gave
in the remotest degree an interpretation in regard to where this line was
to run.
The next act relied upon by the Attorney-General in the way of interpretation by the United States is a comment on Scott's sketch map of the United
States. He says, on p. 128 :—
I Now, there is another reference to Fort Tongass contained in a report
which was made by Major Scott in the year 1867, with which I ought also to
deal with at this point, as I submit it bears out our contention with regard' to
the position of Tongass as the extreme limit of the frontier. It will be found
in the Appendix to the Case of the United States at p. 437 and the following
page. And with this despatch should be looked at a sort of rough sketch,
or rough chart, which he drew. It is numbered 31 in the atlas appended to
the Counter-Case of the United States. At least, it is numbered 31. The
numbering of the United States' Counter-Case is consecutive ; they run on
from the Case to the Counter-Case, No. 31. This island is here referred to
under the name of Tonnis—it seems so to be spelt ; it is marked off the point.
Wales Island is marked by name.
Sitklan and Kanaghunut are also shown,
and various islands ; and then to the south the words " Portland Channel "
appear as applied to Vancouver's Observatory Inlet."
Now, he concludes by saying (quoting from the report on the Portland
Canal) :^ " The Portland Channel is an important inlet for trade with the interior
tribes. It is desirable as a means for developing the country, and for the
purpose of affording protection to our traders and revenue officers, as well as
to preserve peace within our own and the British Indians, to establish a smaU
military post on or near the channel. Such an establishment would also have
a good moral effect upon the tribes living or trading for many miles around the
vicinity."
He concludes then :—
" That Colonel Scott, when he selects a post, as he is directed to do, on the
north side of Portland Canal, chooses Tongass."
Colonel Scott shows why he chose Tongass. Pearse Island, Wales Island,
or Sitklan Island afforded no sufficient convenience for establishing a military

post, and he selected Tongass because it answered the purposes that he had
in view when he established a military post, and not for the purpose of layino*
down and indicating any boundary. Military posts were not selected with
a view of establishing a boundary, but with a view of being at a point where
they would subserve, as intended here, the purposes of controlling the channels
and the trade. No doubt, on account of the characteristics of the country
it was also selected as affording sufficient facilities for the establishment of a
fort, and for eA^rything that would be incident to it. On these rocky islands
there were no conveniences at all for the purpose. Therefore, the establishment
of a fort at Tongass has no bearing whatever on the question of boundary.
But if you take Colonel Scott's Report, you must take it altogether, and
you must take his Report along with his map. If you look at his map on
p. 31 of the United States' Atlas, you find that he marks the body of water
south of Wales Island distinctly as Portland Channel. If he had any information on the subject of the Treaty between Russia and the United States
and that between Russia and Great Britain, and was attempting then to delimit
the boundary under that Treaty, and knew that the Treaty called for Portland
Channel, what is the whole effect of what he did ? We look to the significant
thing that when he made his map he laid down Portland Channel as the body of
water that we claim was Portland Channel. Certainly, that ought to have more
weight and bearing than his establishing a military post upon Tongass Island.
Mr. AYLESWORTH : Do you think we can rely upon the place he puts
Portland Channel any more than we could on the place he puts Salmon Cove ?
Mr. DICKINSON : You can rely upon it that he thought it was Portland
Channel, and if he thought it was Portland Channel then he could not be
supposed to be making a declaration as to the boundary by establishing a military
post on Tongass Island. He could not interpret and construe the Treaty unless
he knew something about it.
The PRESIDENT : I do not think any of these are put as declarations as
to boundary, Mr. Dickinson ; I think you are reading into the AttorneyGeneral's argument something he never intended ; he was pointing out that
these are consistent with his case, not inconsistent ; he never spoke of that as a
declaration of boundary.
Mr. DICKINSON : Well, I do not see that they are relied on to have any
other effect.
The PRESIDENT : I quite agree with you that these people were not
considering boundaries at that time, but they were considering what duty they
had to perform.
Mr. DICKINSON : I cannot understand, Mr. President, why they are
alluded to at all. They must have been brought forward as significant facts. They
were dwelt upon at very great length, and a large part of the Attorney-General's
argument was addressed to developing these acts of the officials of the United
States, and I cannot see for what purpose they were introduced into the
argument, except to show that after the Treaty they were significant acts as
indicating the interpretation put. by officials of the United States upon the
Treaty.
The PRESIDENT : That is quite right ; that is different altogether.
Mr DICKINSON : And I take it that the language that I have quoted
from the Attorney-General clearly bears out that conclusion. Comment is
made at considerable length upon the establishment of storehouses on parts of
Wales Island in 1896. In his oral argument at p. 147 the Attorney-General
says in regard to this :—
4 Z 2
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" Now that is the act which is relied upon as evidence of possession by
the United' States. Well, in the first place, it happened in the year 1896,
when the controversy had been long pending, when surveys had been held
with a view to settle some parts of the boundary, and an act done at that time,
I submit, cannot possibly have the slightest bearing upon the controversy now
in existence between the two Governments, having regard to the Treaty by
AAtoich the preliminary or subsequent acts of the Parties are_ to be taken
into account so far as they throw light on the original and effective question—
I am quoting from memory, but I think accurately—of the Parties to the
Treaty."
Now, if the matter Avas sub judice in 1896, of course .these comments'
would be'very proper, and I would accede to them. I shall undertake, however,
in another part of my argument, to show that the matter was not^ in controversy
at that time. The Attorney-General relies upon the. act of Gaillard after the
storehouses were erected for the purpose of showing that he understood, and'
had in his mind that we were taking possession of something new, and that we
were going through the solemnity that is sometimes gone through with when
a country acquires new territory. He emphasizes the fact that in the report
it is stated, " and then again the salute, the three cheers, and the uncovered
heads, and the flag is hoisted." The instructions that were given to Gaillard
are not shown in the record, but the character of them sufficiently appears on
p. 301 of the British Appendix. He says :—
" Orders and instructions directing me to proceed to Portland Channel
(Canal), Alaska, for the purpose of making a preliminary examination of the
same and of constructing four storehouses on its western bank were received
just before noon on the 17th August, 1896, and I left Washington, D.C., that
night for Seattle, Wash., via Portland, Oreg., the stop at the latter place being
necessary to consult with Captain W. L. Fisk, United States' Corps of'
Engineers, engineer of the Thirteenth Light-house District, in reference to the
light-house tender, | Manzanita," which had been ordered to be placed at my
disposal at Seattle, Wash., for the transportation of myself, labourers, and
materials from that point to Alaska and return.
" I arrived in Portland on the morning of the 24th August, 1896,.'
conferred with Captain Fisk, and left on the afternoon of the same day for.
Seattle, where I arrived at midnight and found the " Manzanita " awaiting me, :
provisioned for the trip and with her coal-bunkers filled. Conversation with
her efficient commander, Captain William E. Gregory, and inquiries made in
Seattle showed that, unless enough coal for the entire trip could be carried
from Seattle, serious inconvenience and delay would result, as no coal could be
purchased in Alaska nearer than Juneau, distant about 400 miles from the
head of Portland Canal."
There is nothing there indicating that Captain Gaillard was sent for
the purpose of taking any formal possession. He was simply sent for the
distinct purpose of erecting certain storehouses within what the United States
conceived to be its own territory. Undue significance is given to the fact that
after he erected these forts he went through some sort of a ceremony, and
because the ceremony there was similar to that which was observed when
Alaska was taken over at Sitka the inference was drawn that possibly his
instructions were of such a character that he understood that he was entering
upon territory that hitherto had been foreign to the United States, and that the
acts that he then performed demonstrated this.
Mr. LODGE : Mr. Dickinson, I do not know whether you read it—
perhaps you did—but does not the letter of the Secretary of State for War
contain the exact statement to send to the Senate a report of the preliminary
r
survey ?
Mr. DICKINSON : What page are you reading from ?
Mr. LODGE:

Page 300 of the British Case, " T o send to the Senate
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the report of the preliminary survey of the Portland Channel in the Territory
of Alaska." I t is not spoken of as boundary.
Mr. DICKINSON : So far as it goes, it does not indicate the full
instructions, but I .take it that if there had been any instructions given at
that time which indicated that Captain GaiUard was to' proceed in su chaA vay
as would indicate that the United States was entering upon territory
had not yet claimed, it would appear in those instructions. There is nothing
in the record -to indicate that Captain GaiUard was sent for the purpose
of doing anything except erecting those storehouses. When he came to report
there was nothing of very great moment, and in order to make his report as
interesting as possible, when he reported the fact of establishing these forts
he also gave all the minutiae of Avhat took place when the flag of the American
nation Avas run up.
;
- Saluting the flag with cheers and uncovered heads does not indicate to the
American mind anything* such as is suggested by the Attorney-General.
There is nothing in our country and under our form of government of
hereditary rank associated with the nation and around which the respect and
affections of the people centre. The flag is the only continuing symbol of
national life. It aiAvays is the avatar of our sentiments of loyalty.- For each
citizen it stands as the emblem of his ideal of the loftiest sentiments of pure
patriotism. Every schoolboy in the remotest parts of that vast country from
earliest childhood mounts the rostrum, and filled with vagué aspirations for the
future, open to all alike, declaims :
" 'Tis the star-spangled banner, Oh ! long may it wave
O'er the land of the free and the home of the brave."
It would have been unnatural and un-American not to cheer and salute
Avith uncovered heads when the flag Avent up. The fact that they saluted and
cheered is, to my mind, one of absolute insignificance, so far as the idea
of taking possession of new territory is concerned. But great importance
seems to have been attached to it by the Attorney-General, and I can see very
well, from his standpoint, that this should be the case.
My associate,
Mr. Lansing, calls my attention to the fact in this connection that when Storehouse No. 4 was erected it was near the head of Portland Canal and on the
west side, and in territory about which there could possibly be no doubt, and
that there they went through the same formal ceremony that signalized their
proceedings on Wales Island.
Mr. AYLESWORTH : That is doubtful territory, Mr. Dickinson.
territory that the Tribunal here will have to decide about.

That is

I Mr. DICKINSON : Yes?
' Mr. AYLESWORTH : Storehouse No. 4 is between the two forks at the
head of the canal, and it depends upon where the line comes.
The PRESIDENT : Between Salmon River and Bear River.
Mr. AYLESWORTH : You would be quite right, however, as to Storehouse
No. 3 ; there is no question about it.
Mr DICKINSON: I made a mistake in calling attention to No. 4. I
should have said Storehouse No. 3, on the west side of Halibut Bay, and the
remarks that I made as to Storehouse No. 4 are entirely pertinent to that.
Now, I shall ask the Tribunal to answer the interpretation that we say
was nut upon this Treaty in respect of Portland Canal by the official maps
of the several countries, and as these maps have not been commented upon
from our point of view, and have not been exhibited to the Tribunal by our
side, I shall have to call your attention to suggestions that I think are material.
The first that I shall deal with are the official Russian maps.
Mr. LODGE: Mr. Dickinson, before you leave that map of Captain
GaiUard's survey entirely, do you happen to have the extract from the Statute
authorizing the appropriation ?
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Mr LODGE : Of course the appropriation was made by a clause in the
Appropriation Bill by which Congress authorized the survey.
Mr. DICKINSON : I have it not at hand. I am informed that we may be
able to get it, but we did not bring it Avith us.
Mr TURNER : As that GaiUard incident goes, Mr. Dickinson, I observe,
in the preliminary part of his report, he describes Portland Canal as named by
Vancouver, and describes it in such a way that he evidently had in mind the
Portland Canal of the United States, and, if he thought that then no significance
is to be attached at all to the raising of the flag, because everyone would
have known that it was United States' territory
Mr. DICKINSON: As I observed, he lays down on the map Portland
Canal to the south of these islands. He must have understood that the United
States' claim, was to that Portland Canal, and that was as strong a form of
declaration as could be.
Mr. TURNER: GaiUard describes the Portland Canal also as showing
that he meant the same canal in the commencement of his report.
Mr. DICKINSON : The first map to which I call attention is the Russian
map in the United States' Atlas, No. 11. In presenting this question I shaU
only deal with the official maps of the several Governments—those of Russia,
the United States, and Great Britain. This is the Russian Admiralty Chart,
No. 1,266, published in 1826. On this map the names Portland Canal and
Observatory Inlet appear to apply only to the narrow upper portions of the two
arms named Portland Canal, extending north-east from the head of that arm,
while the name Observatory Inlet runs to the eastward from a point near the
head of Alice Arm, the lower part of the inlet—the common entrance of the
two arms named is drawn relatively too wide, and has no name whatever.
Two small islands appear nearly midway in the passage a little to the north of
Work Inlet, but cannot be identified with certainty owing to the inaccuracy
of representation. A boundary line drawn northward from Portland Canal, if
this map were the sole guide, would necessarily pass through the middle of this
broad, open channel to the entrance of the narrower portion beginning at Point
Ramsden. There is nothing in this map that seems to be of special significance, except that the longer channel is named Portland Channel. Upon the
theory that I have already discussed, that character of designation would
imply that Portland Channel extended to the whole body out to the ocean, or
that from Point Ramsden it was an unnamed arm of the sea.
The next map is No. 20 of the British Atlas. This is the Russian chart of
1853. This map was referred to by the Attorney-General, and it is claimed by
him that it supports the British contention on account of the way in which the
name Portland Channel appears. You will observe that it extends below the
Point Ramsden down by the side of the channel running north of Pearse
Island in the direction of the sea. On the other hand, Observatory Inlet is
limited to Point Ramsden. If it had been the understanding that the body of
water out to the ocean from Point Ramsden was Observatory Inlet, there was
plenty of room to have printed the name below Point Ramsden. Now, looking
at that map, what conclusion would be drawn ? Absolutely and clearly that it
was not intended to indicate that Observatory Inlet went out to the sea. As
to whatrit indicates with respect to Portland Canal there may be some difference
of opinion. If that whole body of water were treated as one body of water,
there is just as much reason for carrying the name down along" the north
channel as along the southern channel. Whatever may be said of this map, it
absolutely negatives the idea that Observatory Inlet was to extend south of
Point Ramsden.
In the British Atlas No. 15 there is a Russian Admiralty chart of this
part of the North Pacific Ocean, originaUy published in 1844, revised to
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Considerable precision. The name Portland Canal runs eastward from the
bead of the arm. I h e name Observatory Inlet runs on a curve a little to
the north of east from a point north of Nass Bay. By the position or
appearance of these names, little information is conveyed as to the extent of
the arms to which they are respectively intended to apply. The most that can
be said m regard to this map is that Portland Canal beins*- the longer arm,
under the usual rule which I understand to apply to cartography, the name
either applied to the whole body of water south of Point Ramsden, or the
water from Point Ramsden out to the ocean was an unnamed arm of the sea.
So there is nothing specially significant, I submit, in regard to any declaration
appearing upon this official Russian map.
A very different result, however, will be shown when we consider the
official maps of Great Britain and of Canada, and I first ask your consideration
of map^No. 21 in the British Atlas, which appears also in the United States'
Atlas, No. 35. I think that this may be fairly considered as an official map. It
was published with .a Report of the Select Committee of the House of Commons
on the Hudson's Bay Company, and Avas ordered to be printed on the 31st July
.and the 11th August, 1857.
It has been said that the investigation there was in regard merely to the
acts of the Hudson's Bay Company in this remote country, and that it had no
particular relevancy to the question of boundary. Yet here the attention of
the Bouse of Commons was drawn directly to a map interpreting the Treaty in
accordance with the views of the United States, and without any declaration of
a contrary purpose or understanding this map was published by order of the
House of Commons and given to the Avorld. It may be fairly said that that was
an official act of Great Britain putting an interpretation upon this Treaty.
This map confines the name of Observatory Inlet north of Ramsden Point,
and the name of Portland Canal is brought down below Ramsden Point to a
point opposite what appears to be an island—possibly Pearse Island.
It
clearly negatives any conclusion that it was intended to indicate that
•Observatory Inlet was to apply to the body of water extending out into the
sea, and on the other hand, it may be said that it indicates that Portland
Channel was to apply to the entire body of water extending* out to
the sea, because it was a longer channel and there is no passage
•shown between the islands and the mainland through any northern
channel.
The map is drawn, however, upon a very small scale, and
probably very great significance ought not to be attached to that fact.
"There is hardly any channel whatever indicated to the north of these islands,
and the inference would be, looking at the map, that Portland Channel applies
to the whole body of water. The United States' Atlas, No. 19, is a Canadian
map. I may omit that map. There is some question about it being an official
map. However, as I have mentioned the map, I wiU call attention to it. It
is a map of the north-west part of Canada, Hudson's Bay and Indian territories,
drawn by Thomas Devine" by order of the Hon. Joseph Cauchon, Commissioner of Crown Lands, Toronto, March 1857. It is published in the same
volume as the map last referred to. On this map the name of Observatory
Inlet is so placed as apparently to apply to the narrow upper portion of the
passage beyond Point Ramsden. The name Portland Channel does not appear,
but the international boundary line on the land is represented as starting from
the head of Portland Channel. I t sufficiently indicated to anyone familiar with
the Treaty what Portland Canal was. It applied to toe north-west arm, as is
shoAvn by the beginning of the boundary line. That map, however,! do not
regard of any special importance, or as speaking in very^ plaini terms.
Map 36 of the United States' Atlas is an official map of British Columbia from
the Parliamentary Blue Book, 1859.
Mr. AYLESWORTH: 1869, is it not?
Mr. DICKINSON : In 1859 it was published.
Mr AYLESWORTH • The map is printed in the United States' Atlas in
-1869,1 think.

The PRESIDENT : No, 1859.
Mr DICKINSON: No, 1859, and that is the proper date. I hold in my
hand the official publication, the title page of the volume, or part of the
volume, immediately preceding where this map appears. It is entitled " Papers
relative to the Affairs of British Columbia, Part II. Copies of despatch from
the Governor of British Columbia to the Secretary of State for the Colonies,
and from the Secretary of State to the Governor, relating to the government of
the Colony, presented to both Houses of Parliament by command of Her
Majesty, 12th August, 1859." Now, here is. an official map presented to
both Houses of Parliament. Let us see what that map shows. The name
""Observatory Inlet" is in much smaller letters than "Portland Canal." It
is confined distinctly to the body of water north of Ramsden Point—in fact,
it does not come within some distance of the southernmost part of the
peninsula upon which Ramsden Point is situated. The letters "Portland
Canal" are very much larger ; they are all in capitals, all of the same size,
very distinct, and extend from the head of the canal down almost opposite
Ramsden Point. There are two very significant features in this map : one is
that below Ramsden Point appears the name "Portland Inlet."
That
is a distinct official declaration that that body of water was not
Observatory Inlet.
The name " Portland Inlet " is in the water
directly south of Ramsden Point.
Now, there could not be a plainer
declaration by the Government of Great Britain, the attention of Parliament being directly addressed to the question, that that body of water was not
understood to be Observatory Inlet. But that is not all. If you look upon
this map you will find that the boundary line—a fine dotted line—is indicated
here running south of Wales Island, and through the southern channel of water
which the United States claim is Portland Canal. There could not be a more
distinct and unqualified declaration by an official map on these two questions :
first, that Observatory Inlet could not have been understood to apply to that
lower hody oi water, because another name is given to it, and then that the
boundary line as they understood it at that time to run, ran south of the island
in controversy and along the channel that the United States claim as Portland
Canal.
The next map to Avhich I wish to call attention is United States' Atlas,
No. 39. This is a map of the Dominion of Canada, showing the extent and
situation of its public lands, also its geographical relation to the British Isles.
Now, can it be said that this map is not official ? It was published by order of
the Honourable Minister of the Interior. When you examine that map it
will be necessary to examine it under glasses to see it distinctly. There is no
name at all given to that arm which we all agree, at least down to Point
Ramsden, is Observatory Inlet, and the name Portland Canal appears in
distinct lettering, reaching down opposite Point Ramsden.
From this map it will be a fair inference that the name Portland Canal
was intended to apply to that entire body of water. The next map is.
United States' Atlas, No. 41. This does not appear in the British Atlas at all.
This is a geological survey map of Canada, entitled a map of part of British
Columbia and the north-west territory from the Pacific Ocean to Port
Edmonton, to illustrate a Report by Dr. Geo. M. Dawson. Now, it must,
be borne in mind that this Mr. Dawson is the gentleman who is very
much relied upon for having very clear and, as I shall undertake to show,
very advanced views for his time, upon this Alaskan Boundary question.
An examination of the map shows a line marked along Dixon's Entrance,
"presumed boundary," and leading into the body of water called Portland
Inlet. This body of water is just to the east of what would be Pearse Island.
It does not show the body of water which we all concede to be Observatory
Inlet, nor that body of water to the north of Point Ramsden, but it names that
body of water south of Point Ramsden, and which Great Britain claims to be
Observatory Inlet, Portland Inlet. So there is a distinct and positive negative
made at that time, that there was any understanding that Observatory Inlet
had any application to the body of water south of Point Ramsden.
not ?

Mr. AYLESWORTH : You wiU find that in all maps
after 1853, will you.
c
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Mr. DICKINSON : I beg your pardon.
^ f e ^ M ^ l H ,
after 1853, I thmk.

You will find that the condition in all the

Mr. DICKINSON : After 1853 ?
Mr. AYLESWORTH : After the British Admiralty map of that date.
Mr. DICKINSON : I think very likely that is true ; and I 1 nk it
| very significant fact that from 1853 all along, after the American
purchase, no effort was ever made upon the part of either Canada or Great
Britain to affix the name of Observatory Inlet to any water south of Point
Ramsden. And that is the very point which I now seek to enforce, that
beginning at a period long prior to the American purchase, so far as the
official maps of these countries were concerned, down to the time that this
controversy began, there was one unbroken and continuous line of interpretation put upon this question.
The next map is No. 32 of the British Atlas. It is a map of the Dominion
of Canada. It is the geological map to which the Attorney-General referred in
his Argument. Now, this map shows that the countries not geologically coloured
are United States territory. Just at the bottom of the map you will see that
statement. There is nothing geologically coloured in the channel except an
island which seems to be put there, out of place so far as all the other maps are
concerned. I am told that it is Somerville Island, and that it is in British
territory—conceded to be. But this map distinctly declares that the body of
water south of Portland Canal is not Observatory Inlet. The name Portland
Inlet is given to this body of water, and extends on, up, and into, and becomes
a continuous body with, Portland Canal.
The name Portland Canal, along the upper part of that arm, is in heavy
and emphasized letters and capitals, while the name Observatory Inlet, Avhich
begins north of Point Ramsden, is in very much smaller letters. If it had been
desired to indicate that, the body of water south of Point Ramsden was
Observatory Inlet, there was room to have placed the letters in the water,
because the scale upon which the map is drawn, and upon which the letters
are made, distinctly admits of the name having been so placed.
The next map is United States' Atlas, No. 42. It is a map of the
Dominion of Canada of 1882. This map has, substantially, the same points as
those upon which I commented in connection with the last map. It is not
necessary that I should make any other observation in addition to what I have
already made, because the features in the map under discussion are identical.
British Atlas, No. 31, was an official map of British Columbia issued
by the Commissioner of Land and Works in 1884. Thisniap lays down the
boundary line, beginning out in Dixon's Entrance, passing to the south_ of
Wales and Pearselslands, and then on up through the body of water which
we understand to be Portland Canal. The name Observatory Inlet is so
placed on the east side of that arm, above Nass Bay, and in small letters, as
to confine it manifestly to that body of water. The name Portland Canal
similarly seems to apply only to the upper arm ; but then, the boundary line
being drawn from the ocean and through the channel, as Ave claim it, gives
a distinct impression favourable to the United States.
There is another map, United States' Atlas, No. 28. We have the
original map, if it is desired to see it This is a map of the province ot
British Columbia, compiled by J. H. Bramwell from the latest maps and surveys
from all the reliable sources of information to date, by the direction oi tûe
Hon. F . G. Vernon, Chief Commissioner of Lands and Works, Victoria, riritisli
Columbia, 1893.
Mr. TURNER : You say this is one of the maps on p. ^ i
Mr. DICKINSON : One of the maps on p. 28 ; at the botton:
Page. This map shows the name Observatory Inlet confined appar
body of water w^'^h i t^minates
terminate: .-it Point Ramsden. Portland
[1060]

706
on the opposite side, but not as extending down to the ocean from where it
ioins what on the maps has been hitherto called Portland Inlet. There is a
mere indication by dotted lines of a possible opening out to the ocean, but
no one would draw the conclusion looking to the name and looking to the
character of the inlet shown by the body of water that it was intended that this
name Portland Canal should apply to that body of water Avhich is merely
a conjectural passage designated by broken lines. The fair inference would
be, I think, that it was intended to apply to the fair and open channel out to
the ocean. It is a mere conjectural passage laid down there, and not
indicating, as I submit, that it was any part of the Portland Channel.
The next map is No. 28, the one at the top of the second page 28,
United States' Atlas. It is a map of the Province of British Columbia compiled
by direction of the Honourable G. B. Martin, Chief Commissioner of Land and
Works, British Columbia, 1895. This map gives the name Observatory Inlet
to one side, clearly indicating that it was intended to apply to the body of
water terminating at Ramsden Point. If that alone were on the map, it would
be a clear declaration to that effect, but if that inference be not -plain, the
conclusion is absolutely established by the fact that in the body of water from
Ramsden Point south the words " Portland Inlet " distinctly appear, making a
clear negative that Observatory Inlet was intended to extend south of Ramsden
Point. And on this map I call further attention to the fact that the body
of water which is now claimed by Great Britain to be Portland Channel lying
north of Pearse Island is marked Pearse Canal.
I come to the British Admiralty charts, and I will speak of them
all together. The first is that of 1853, Chart No. 2168. This is the chart of
the American North-West Coast, Queen Charlotte's Island, and adjacent coasts,
and is based upon the survey by Captain Vanconver.
Mr. TURNER : Where is it found ?
Mr. DICKINSON : I will pass this up to the Tribunal : it is cited in
the Appendix to our Case.
Mr. TURNER : It is not reproduced in any of the atlases.
Mr. DICKINSON : No ; it is not reproduced, but I will pass it up and then
comment upon it. I call attention to the fact that this chart extends north
only to the parallel of 55 degrees, which is shown as cutting across at Ramsden
Point. The broad entrance south-west of that point is marked " Portland
Inlet."
That map purports to be based upon Vancouver, and being based
upon Vancouver they name the body of water south of Ramsden Point
Portland Inlet which seems to be at least an indication that the Admiralty
officials at that time understood that Vancouver intended to apply Portland—
whether inlet or channel—but certainly the name Portland to that body of
water south of Ramsden Point, and it is an absolutely plain declaration that they
did not intend to extend Observatory Inlet there, because they give it another
name wholly inconsistent with the contention that they understood Observatory
Inlet extended down that body of water to the ocean.
The next map is that of the United States' Atlas, No. 23, and it is a
part of Admiralty Chart, No. 2461, of the Pacific Ocean from Cook River to
the Gulf of California. This map lays down the boundary line, with an
inscription on it :—
" Boundary between British and Russian territories."
I t begins north of Portland Channel, runs round Lynn Channel, and so
up to Mount St. Elias. The significant part of this map, so far as the
present question is concerned, is that the name Observatory Inlet is put at
the extreme north of that body of water.
Mr, TURNER : What map is that ?

I did not catch it.

Mr. DICKINSON : I beg pardon. No. 23 of the United Slates' Atlas
The name is at the extreme northern part of the body of water, and extends
off to the side whereas the name Portland Channel, in letters somewhat
heavier and darker, extends down towards the ocean almost to Point Ramsden
Now, the northern passage way as shown upon this map is almost entirely
obstructed, and the ocean channel is the southernmost channel leading up to
Ramsden Point, and around that into Portland Canal Certainly, if there was any
understanding at that time that Observatory Inlet extended down to the ocean, the
name never would have been indicated as it is indicated here on this map. ' On
the contrary, fromthe way in which Portland Channel is printed on the map, it
might well be said that it was intended to extend to the entire body of water
down to the sea, but if that were not so, then the other conclusion would be
that it extended to the point opposite Point Ramsden, and that from Point
Ramsden out to the sea it was an unnamed inlet to the ocean.
Attention is now called to British Atlas, No. 23, Admiralty Survey of
Portland Canal from Ramsden Point and Portland Point to the head. It is
entitled " British Columbia Portland Canal from the Admiralty Survey of 1868."
low, mark it ; this is a survey of the Portland Canal, and when w"
surveyed
id it is t
reaching down and ronnd
t. Now, what person, 1
ng at this map, would for a
msden Point? It makes it
right into the large 1
of water that goes out to
i other hand, that body c
,ter which is claimed by Great
md Channel is merely
iish AtL

of

t off with a line drawn across. That line, I am informed, is put there to show
B width, and probably the observation I was about to make was that it intended
indicate that Observatory Inlet stopped there would not be justified. This
irports to be a map of Observatory Inlet. It is taken from the Admiralty Survey
1868, and yet when they give a picture of Observatory Inlet, and a survey of
they do not carry it one inch beyond Ramsden Point, and there was no idea,
seems, at that time, and no understanding by anybody whether they had read
The next is Britis Atlas, No. 25. This is a survey entitled " NorthWest America, British Columbia, Port Simpson, to Nass ViUage from
the Admiralty Survey c 1868." Now, at the top of the map, you observe
ited clearly, brought even down to Ramsden Point.
Observatory Inlet is indicated
}p is that Portland Canal is brought round
The significant feature of this
is the northernmost passage distinctly down to
îre
out
to the ocean it is indicated as Portland
id
Canal at least come around Point Ramsden, and
inlet. So it makes
is a distinct negati ve that it was intended to indicate that Portland Canal
1 out by that body of water indicated merely by dotted Unes showing
there was some kind of a conjectural passage out to the ocean, but not
l Ci
IÎ

ire upon this map, both as to what was
g Portland Canal round through and into
e sea. No matter what you caU the body
nd
Inlet or whether you'call it Portland
call i t P o r t l
of watt
name at all, Portland Canal comes in and
Channl
f you call this Portland Inlet you
flows out through it, and under the T
before you have the coincidence with
ha-ve to go up that body
the
line
up through Portland Canal as
Portland Canal, and ;
able to can
the Treaty provides.
11886.
Wharton made hi
Now, this is thee map upon w
I Call attention to 1the fact that
is Report. Mr
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made this map. He must have made his Report after he made this map.
You wiU observe that this map is signed " 1). R. Cameron, Colonel. ' After
h g h a d m a d e t h i g m a p w i t h t h e c l e a r declaration that Observatory Inlet
did not extend down to the sea, he seems to have thought over
the question, and, in his private capacity at least, to have expressed a
different opinion, which I shall undertake to show was never taken up and •
adopted by the British Government. Now, this note of Mr. Wharton's was
made at that time, that is to say after the map was made and about the time
of the Cameron Report. We have not the exact date that this caveat wasmade in the note of Mr. Wharton's that in some way or other away back this
Portland Inlet was inscribed without authority upon the body of water south
of Ramsden Point. So far as the record shows, that note was never promulgated. Indeed, as I shall show, after that time, notwithstanding this notation,
maps were published by Great Britain substantially in the same Avay upon
this important question. So that note made in 1886 was merely held to be
a private opinion which was not given to the public. It should have no
significance whatever as putting the public upon notice at that time that
Great Britain dissented from the declarations that had been made by these '
maps.
The Solicitor-General asked, in the course of his speech, " I s the
Government of Great Britain, or is the Government of any country, to
superintend all the mapmakers of the world ? " No, I say it is not, but it is
bound to superintend its own mapmakers.
At least that obligation rests
upon it, and I think that it did superintend these mapmakers, and what is
said here is in entire accord with the interpretation put upon this Treaty
by Great Britain down to a comparatively recent time. There Avas no
inconsistency whatever between the message spoken by these maps, and
all the other acts and declarations which were made in regard to the interpretation of this Treaty.
The next map is the United States' Atlas, No. 38. This is the British
Admiralty Chart No. 787, published in 1877.
On this map the names
" Observatory Inlet " and " Portland Canal " are both in italic letters of about
the same height. Both names run to the north-eastward from the respective
arms, Observatory Inlet from the head, between its two branches, Portland |
Canal from a point a little south of the head. There is thus no name indicated
for the broad approach from Dixon's Entrance to these two arms, but the map
gives no uncertain testimony to the fact that the southern, broad Channel was
considered the principal entrance. Its shores are drawn in bold lines, its
waters represented as clear and unobstructed, while the passage back of Pearse
Island is represented as a supposititious one, by dotted lines only. No one
studying this map, and wishing to draw a boundary-line from Dixon Entrance
to enter Portland Canal, could suppose that such a line would proceed otherwise than through the broad, open, navigable channel marking the plain and
obvious entrance to Portland Canal. Now, as late as 1903, we have this same
map. I can pass it up.
Then the next, the British Admiralty Chart No. 2430. That is not in the
Atlas. It is entitled "Queen Charlotte's'Island and adjacent Coasts of British
Columbia." I will pass one copy of this up to the Tribunal.
Sir EDWARD CARSON : Can you give us a copy ?
Mr. DICKINSON : Certainly. I t is cited in our list of maps. This map
only extends along towards the upper part of Pearse Island, but the body of
water which is now called Observatory Inlet is there named Portland Inlet,
and the body of water which Great Britain now claims as Portland Channel is
named upon this map Pearse Canal.
Now, please turn to British Atlas, No. 33. This is Admiralty Chart iÎ431,
Cordova Bay to Cross Sound, 1865, with correctio as to 1884. This chart
repeats and confirms the statements of the Admiralty Survey of 1868 air eady
cited. The name Observatory Inlet is alon<T the si :le of the body of jvater
of Ramsden Point, and from RamsderT Point south the name Por tland
In
en, negativing, as I
repeatedly, the idea that
Observatory Inlet was understood to extend <
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We have the 1902 edition of thi
ap,
•the body of water from Ramsden Poi
1 Portland Inlet,
.and that north of Pearse Island and Wi
is:
j; named Pearse
Canal. This map, I observe, has not
. WI
it, although Map
No. 33 of the British Atlas has Mr. Wharton's note.
The next map is the British Admiralty Chart No. 2,458, Avhich is
from Eort Simpson to Port McArthur, published in 1896. This map, I call
attention to the fact, was pubUshed under the superinl adence of RearAdmiral W. J . L. Wharton. I pass this map up to the ribunal and wiU
then comment upon it. The significant feature of this map that the body of
water from Point Ramsden south is marked " Portland Inlet
that it could be intended to apply to Observatory Inlet, whUe Observatory
Inlet is confined to that body of water north of Ramsden Point. The name
Portland Canal is applied to that body of water north-west of Observatory
Inlet and north of Ramsden Point. Pearse Canal is so marked upon this
map. Now, here are two distinct statements :—
One is that the water from Ramsden Point out to the ocean is not Observatory Inlet, and the other" that the body of water north of Wales Island and
Pearse Island is not Portland Canal. The last British map to which I call
attention is the British Admiralty Chart No. 2,431. It was first pubUshed
in 1865, and was republished in 1868, 1869, 1898, and 1902. It is like
the other charts, and entirely supports the contention of the United States.
Now, while no definite conclusion can be drawn from the Russian maps,
they being small and rather vague and indefinite, yet when you take the British
•official maps and the Canadian maps down to the time immediately preceding
this controversy, the declarations made repeatedly and unequivocaUy are that
the body of water south of Ramsden Point was never understood by the British
•Government to apply to Observatory Inlet. Now, I ask attention, and 1 wiU
be brief on that, to the United States' official maps.
The first map to Avhich I call attention is the map of 1867, as prepared
by the United States' Coast Survey at the time of the purchase._ * I t appears
•on p. 24 of the United States' Atlas. This map does not give the name
of Observatory Inlet at all, but it does give the name of Portland Canal in
large, heavy-face letters reaching from a point above the head of that canal
•down almost to the ocean, and the significant part of this map is that the
islands south of the channel which Great Britain denominates Portland Channel,
are coloured as American territory.
Now, I recall, of course, and I have not forgotten, that his Honour the
President said that not much importance was to be attached to the colouring.
I suppose he meant Avhere the colours are shaded into each other in the small
maps, but I think importance is to be attached to the colouring here, Th
t of
colouring on this map of these islands is just as distinct as any other
'*
the map, and could not be* accounted for by any suggestion
colouring, or that the colours shaded into each other. It is clear l d d i
It is a declaration, just as plainly as if it were written on the map, that
islands in question were the territory which the United States unders
she was purchasing from Russia, and that Portland Canal, which was
natural boundary between Russia and Great Britain, was that body ot v
running south of those islands.
This map was published. I do not suppose it will be contended
moment that it AA-as not known to Great Britain.
e all know that G
ments which are on the alert, as all these great G
lents are, are just about
is sort as those Avho do
as well posted as to wh
msiderati that they were official publications,
the acts. When we take i
11 be adv ced or attempted to be maintained
T do not suppose the id
tain did not know this map of that
by anyone for one momei
territory, and what it pur; •tedt
The PRESIDENT:
Teason I gave, but altho
the colouring is done,
undoubtedlv British, are
They are quite small c

It is not very im
g h they are very sm;
"the small islands o the south there, Avhich are
also coloured brown- -there is no dispute about them.'
ies, I agree, but th v have «ot the brown colour
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Mr. DICKINSON : Yes, I see it ; they rather appear to be black.
The PRESIDENT : I only show you one ; we have had it over and over
acrain ; I do not think this was hand colouring, but people did not imagine that
they were making these State declarations that you have been referring to when
they were colouring these maps.
Mr DICKINSON : These islands you refer to, Mr. President, appear to me
to be a black colour, not the same colouring, but at any rate they appear to be
quite small.
The PRESIDENT : They are.
Mr. DICKINSON : And the other island is large and distinct, and the
colouring is brought out just as emphatically as it is on the mainland.
The PRESIDENT : That is a fair observation to make.
Mr. DICKINSON : Still I made the observation I intended to make, and
present it to the Tribunal, and of course it will carry as much weight as it
is entitled to.
The PRESIDENT : I understand.
Mr. DICKINSON : The United States' Atlas, No. 31, is a sketch accompanying
the Report of Colonel Scott. I have already called attention to that map in
connection Avith the discussions on Fort Tongass, but this map shows that
at that time when Colonel Scott made his sketches there he brought Portland
Channel clown south of Wales Island, and thp other islands in controversy.
This noAV concludes all that I have to say upon the Portland Channel. I
have no doubt the Tribunal feel very much relieved that we have got over the
tedious examination of these maps. It seems to me to have been established
that there is no evidence as claimed by Great Britain that Yancouver's
narrative was not merely known—I admit that it was known, at least there
is the presumption that it was known to the negotiators—but that it was relied
upon by them in determining the terms of this Treaty and their application.
To proceed to the next point. When we look to the maps that were
known to be before the negotiators, the result of all of these maps, and certainly
the result of the Faden map, would be to impress upon their minds the fact
that the channel which Count Nesselrode referred to when he spoke of Portland
Channel was the one which came out to the ocean nearest to the parallel of
54 degrees 40 minutes. Some comment has been made upon the significance
of 54 degrees 40 minutes, and I have but one suggestion to make in regard
to that. Russia, in the Ukase of 1799, had claimed.^'down to the 55th degree.
When she issued the Ukase of 1821 the claim was made further south and was
attempted to be extended 51 degrees. Then the claim was also set up simultaneously in regard to the right of control of navigation 100 miles from the coast.This was challenged by Great Britain and the United States, and out of this
grew the controversy which led to this Treaty. In her endeavour to reach a
settlement of this question, Russia was willing to withdraw her line as set up to
the 51st degree to 55 degrees, claiming that that had been unchallenged at all
times, and had never been disputed. | Down to the time of the conclusion of
the American Treaty the negotiations proceeded upon the idea that they would
reach an understanding, so that the dividing line would be at 55 degrees, but to
be extended sufficiently south to take in the two points Prince of Wales «Island
so as not to cut it in two. But when the American Treaty was concluded
a new and significant feature was introduced into the transaction. The American
Treaty had fixed the line between Russia and the United States at 54 degrees
40 minutes, and at that time, and upon the very day that the Treaty Avas
concluded, Count Nesselrode emphasized the fact that Russia would bring its
boundary line up to 54 degrees 40 minutes, and connected it directly with the
American Treaty. The Treaty between Russia and Great Britain was con-
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eluded, so far as Portland Canal is concerned, directly upon the proposition
that was made by Count. Nesselrode, and growing, as I contend, largely from
-the fact that the same boundary line had^been fixed between Russia and the
United States. It is not to be supposed that there was any very great controversy at that time as to which particular channel they were to go up. It is,
I think, a fair conclusion to say that when it was known that the boundary line
"hetween Russia and the United States had been fixed at 04 degrees 40 minutes,
all parties understood that it would be Avell to make the two boundary lines'
coincident, and that, therefore, 54 degrees 40 minutes being directly before their
minds, and in connection with Portland Channel, could not be overlooked as a
.significant fact in pointing to the identity of the Portland Channel that they
had in mind. As I pointed out before, it was a matter comparatively unimportant as to whether they proceeded along 54 degrees 40 minutes, but it is a
matter of the very greatest importance as to whether or not 54 degrees
40 minutes demonstrated the channel which they had in view when they spoke
of Portland Channel.
I now proceed to discuss the third question, and that is whether the line
shall go directly to the ascertained Portland Channel, that is to say, after this
Tribunal shall have answered the second question, if they shall answer it, and
say which channel is Portland Channel, or whether ,the line shall proceed along
the parallel of 54 degrees 40 minutes and thence to the Channel. I do not
want to suggest anything that would weaken the contention of anybody or of any
views advanced by our side in this Argument, and I accept the arguments that
were made upon that point, and the views that were advanced, and leave them
•exactly where Mr. Watson left them.
But after the channel shall have been determined I believe that it is a
matter comparatively unimportant as to just how that line shall be drawn, and
it seems to me there is very little more to be said upon the third question.
The fourth question is, to what point of the 56th parallel is the line to be
•drawn from the head of Portland Channel, and what course should it follow
between those points ? The language of the Treaty is :—
I A partir du point le plus méridional de l'île dite j Prince of Wales,' lequel
point se trouve sous le parallèle des 54 degrés 40 minutes de latitude nord,
-et entre le 131 e et 133 e degré de longitude ouest (méridien de Greenwich), la
dite ligne remontera au nord le long de la passe dite ' Portland Channel,'jusqu'au
point de la terre ferme où elle atteint le 56e degré de latitude nord ; de ce dernier
point la ligne de démarcation suivra la crête des montagnes situées parallèlement
-à la côte."

[Adjourned till to-morrow at 10*30 A.M.]

SEVENTEENTE T)AY.—Tuesday,

October 6, 1903.

AU the Members of the Tribunal were present.

Mr. DICKINSON : Mr. President, when we adjourned yesterday afternoon I had just reached tbe fourth question and that part of the Treaty
which I read bore directly upon tbe fourth question. To repeat just a few
Avords, the language is :—
" L a dite ligne remontera au nord le long de la passe dite 'Portland.
Channel,' jusqu'au point de la terre ferme où elle atteint le 56 e degré de
latitude nord."
The contention of the United States is t h a t " l e l o n g " is not only
intended to qualify the direction of the line along the channel, b u t also its
continuation in the same direction until it reaches the 56th degree of
latitude. I t seems to me that when one direction is given, and you proceed
along that direction and a further point is designated—unless a new
departure or a new direction is indicated—the plain inference is that you
follow the direction which has been indicated until you reach the point to
Avhich you are to proceed. The direction is to proceed along the channel up
to the point, and I contend that the fair and natural construction of that isthat you are to proceed to the north, not only along t h e Portland Channel,
but until you reach that point.
Sir L. J E T T E : I believe the question would be, what is the point ?
Mr. D I C K I N S O N : The point on the 56th degree is tbe point that isdesignated ?
Sir L. J E T T E : The Treaty, I believe, says the end of Portland Channel,,
it means that.
The P R E S I D E N T : Air. Dickinson is contending t h a t
indicates that you are to go on in the same direction.

*le long

Mr. DICKINSON : That you arc to go u p in the same direction. My
contention is that you are to follow the calls Avhich are given in a deed or
in a survey, that where one direction is given, and an objective point is
indicated, until a new departure is expressly mentioned, you follow the same
direction until you reach that objective point. The direction here was to the
north along Portland Channel up to that point, and I say that the fairinference is that " north " was to characterize the direction of the Une, not
only while it proceeded along Portland Channel, but until it reached thatpoint.
They all conceded that the maps Avere not accurate, and it is conceded
by, sveryone, in argument, that they made tbe Treaty with reference tothe location as shown by the maps, as indicated on the pictures which were,
.11 intents and purposes, part of the Treaty. They made the Treaty in
light of the maps and with reference to them. W h e n they contracted.
; the line should proceed up Portland Channel to the 56th degree,
when the contract was made with reference to the mountains that
e indicated on the maps, the intention was t h a t the line should go-
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along in the same direction up to the 56th degree, and that it should
reach the mountains somewhere in the neighbourhood.
I call attention to a passage in the Argument of the Attorney-General
on this subject at pp. 171 and 172 :—
" There is no intimation given as to the course of this line at this point
except that it follows Portland Canal till the 56th degree."
Well, that seems to assume absolutely that Portland Canal does reach
that degree, and I t h i n k t h a t that is made very clear if one bears in mind
what took place during the negotiations upon this point.
If it be conceded that they assumed absolutely t h a t Portland Canal was to reach that
degree, and if it appear during the negotiations that that was their intent,
then, the intent being thus plainly disclosed, it is the duty of anyone who
construes that instrument to carry out the intention thus clearly expressed.
It seems by t h e concession, or rather the view that is taken of this question
by the Attorney-General, that they understood that Portland Channel was to
reach to the 56th degree, and in the same direction along which they were
then proceeding.
I n the same connection, if you will turn to pp. 174-5, you will find that
he further says :—
" As you are going along the pass called Portland Channel till you get
get to the point where terra firma reaches the 56th degree of latitude north,
what is to happen if your guide, the Portland Channel, fails you before you
get to that point ? One always recurs to the same difficulty, and I submit
that as soon as the channel—' la passe |—ceases there is no indication given
by these words as to the direction in which the line is to go—that that can
he sought only by seeing what is the next point which you are going to
make for."
And further on, at p . 181, in the same connection near the bottom of
the page, it reads that :—
f The Russian counter-draft, which is at p. 94 of the same Appendix,
varies the expression in this way : —
" ' J u s q u ' a u point où cette passe se termine dans l'intérieur de la terre
ferme au 56e degré de latitude nord.' "
Then the Attorney-General proceeds :—
"That, of course, requires attention, because there the Russians vary the
expression so as to make it plain that in their view this channel was one
which terminated at the 56th degree."
If it be conceded that that was their view, and their understanding,
and it seems to be conceded as plainly as language could make it, can there
he any possible question as to the construction that should be put upon the
Treaty ? Does it not make plain, clear, and unequivocal, the understanding
the Parties had as to where the line was to go ? Now, on p. 182, near the
top, he says :—
I My contention is t h a t the true answer to this question is an answer
which, perhaps, is not exactly an answer in terms—that from the head of the
Portland Canal you must go to the commencement of the line of mountains.
That is my submission."
And further down :—
i And if that is to be answered, I say it is the point on the 56th paraUel
where you find your mountains. 1 have now completed what I have to say
upon these first four questions, which form a group by themselves.
There is an entire inconsistency, when it is admitted that the negotiators
thought this canal went to the 56th degree, the point called for by the Treaty,
to say that you must look for mountains before you proceed to tne point on
ô
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the degree. How can one say that you cannot determine t h a t point until you
have first found mountains which coincide with the 56th parallel, and that
then you must connect the point back to the head of Portland Canal ?
As to the proposition that if the Portland Channel gives out before you
reach the point, I will offer a plain illustration. Suppose someone should
say, " Proceed along Pennsylvania Avenue up to t h e Capitol at Washington."
•All'who are familiar with the city of Washington know that Pennsylvania
Avenue proceeds directly towards, the Capitol, but that at 300 or 400 yards before
reaching the Capitol there is an intervening space of ground which separates
it from the Capitol building, which is what we mean when we speak of the
Capitol. Naturally, one would go along Pennsylvania Avenue, and when the
Avenue gave out and the Capitol was just ahead, he would not go in a roundabout way some 57 mUes in another direction to get to tbe Capitol, but when
the direction Avas exhausted, would take the nearest and most convenient way
of reaching it.
That suggests the way practically of looking at the maps and construing
the Treaty. When the Solicitor-General was questioned by his Honour the
President on that subject, he said that if the line were to go up Portland
Canal and forward, he had no special choice to suggest as to whether it
should proceed up Salmon River or up Bear River.
The P R E S I D E N T : Or between the two ?
Mr. D I C K I N S O N : Or between the two. The conclusive suggestion
was made by the President that it could not have been intended to proceed
up Salmon River, because Salmon River comes in below the head of Portland Canal. So you could not go along Portland Canal up to its head and
then go back and go up the Salmon River,
Mr. A Y L E S W O R T H : On that point, Mr. Dickinson, Avhat is the
direction of the line you contend for after you leave the waters of the
Portland Canal ? Do you think the line should be drawn as a production of
the line joining the mouth, of the canal at the sea, to the head of it, or do
you think it should be a production of the last stretch of the canal ?
Mr. D I C K I N S O N : I think the last stretch.
construction to put upon it.

I think that is the natural

Mr. A Y L E S W O R T H : Not the general direction of the whole canal, but
that of the last portion ?
Mr. D I C K I N S O N : Not the general direction, b u t the direction in which
you were going.
Mr. A Y L E S W O R T H : When the canal 1 gives out."
Mr. D I C K I N S O N : When the indication that has been given gives out.
Mr. ROOT : That follows the ravine through which the Bear River
flows, does it not ?
Mr D I C K I N S O N : If you look at Map 30 of the United -States' Atlas
you will there see that for a long space before you reach the head of Portland
Canal the line would proceed in a direction which would carry it almost up
the centre of Bear River as it appears here, and in this connection 1 beg
leave to call attention to p. 55 of tbe Appendix of the United States'
Lounter-Case
There you will see a photograph which is a representation
of the Bear River Valley.
j
Mr. ROOT : At p. 55.
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Mr. D I C K I N S O N : No, I beg your pardon, at p. 241 of the United
States Oounter-Case. If you look at the representation at the bottom,
representing Bear River Valley, as shown by the inscription, vou wUÎ
see that a line prolonged u p Bear River Valley will reach the mountains
near the 56th parallel. As to whether or not they are mountains which
the Tribunal would say would come within the meaning of the Treatv is
another question, but a line prolonged up there does reach mountains. The
height of the peaks I am not now prepared to give. They are iust about
the coincidence of the 56th parallel.
Mr. T U R N E R : Mr. Dickinson, there appears to be a hiatus at both
ends of the Portland Canal. Why is it not correct to bridge, that hiatus
at each end in t h e same way and on the same principle, that is, by the nearest
possible route ?
Mr. D I C K I N S O N : I think the nearest possible route coincides exactly
with the line t h a t has been followed.
Mr. T U R N E R , : I do not say that it does not.
most correct scientific proposition ?

Would not that be the

Mr. D I C K I N S O N : I think it would—I think if there were no passage
there and Portland Canal were exhausted—I beg your pardon, do you mean
to make a departure from tbe direction in which you Avere proceeding ?
Mr. T U R N E R : To get to the 56th parallel by the nearest possible
route
Mr. D I C K I N S O N : No, that is not the contention, and that is not the
contention I have advanced. I draw my conclusion from what I claim to be
the usual practice of surveyors in the designation of land boundaries and in
tracing them out upon the ground. I believe it to be an accepted doctrine
amongst surveyors that after a direction has been given, and you are going
in that direction to another point that is called for and no new line of departure
is designated, you proceed in the same line rather than turn off.
But
practically there would be very little difference here whether or not you take
the nearest route or go up Bear River. They are very nearly the same ;
possibly it might be a little nearer going up the promontory between Bear
River and Salmon River. That is a matter, however, for an expert to answer.
I am not prepared to do so.
Then, is it not a fair conclusion that no condition was intended to be
imposed that there must be mountains where the Une would strike the 56th
degree ? The line was to strike the 56th degree without regard to mountains.
A direction is given, and there is the objective point. You are not to seek
another direction of this line in order to fix a point which is so definitely
fixed as this point, on the 56th degree. After you reach that point, then
the provision of the Treaty is that the line shaU follow from that point the
crest of the mountains.
There has been considerable discussion as to whether or not it was
intended to mean that the line, or the pass, or " la terre ferme," should reach
the 56th degree. I t is a matter more of critical interest than of real practical
importance, but if there should be any doubt upon that question, I suggest
that the subject-matter under consideration is the line all the way
through. I t starts with the line, and the description applies to the line
alone. If the Treaty starts out to give indications as to a line, it is
hardly probable that it would drop that thought and that subject and turn
off to make it applicable to the pass or to " la terre ferme."
Sir L. J E T T E : If it was the Une, Mr. Dickinson, the sentence would
have followed in tbe same way, not repeating the words " la ligne." So it
5 B 2
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would have read in this way: " L a ligne remontera
passe dite Portland Channel jusqu'au point de la terrei ferme oi elle a tteint le
le suivra la oi ête des
56e degré de latitude nord ; de ce dernier poi:
montagnes." But instead of that they repeat th( words " 1a ligne " after
having said, "jusqu'au point de la terre ferme ' —tr at means t h e p ass near
r a l a c rête des
the point—" de ce dernier point la Ugne de déman
montagnes." They find it necessary to repeat " tl e line of demar cation,"
because the first part of the sentence related to_ " Is passe " ; otherw ise they
would not have repeated " la ligne de démarcation. ' They w<raid hs ve said,
as was proposed in one of the drafts of che Ti 3 aty— 1 t elieve it was
M. Matusevich who made the change at p. 122 of the British C
la ligne
Portk nd Channel, jus qu'à ce
remontera au nord le long d
p£
Q latitude nord depuis
qu'elle touche à la côte de terri
la crête
legré, elle
ce point-ci, où la ligne de déms
e exp anation
des montagnes," indicating cle
i which w as ref erred to
could be given in EngUsh, that
ie of derm ircatio i which
in this Article I I I then you wo
shall follow the crest of the mc
1 criticisnLyour Honour
ber of th 3se genitlemen

Mr. D I C K I N S O N : A s a
may be entirely correct. I hs
had the scholarship your Hono
Sir L. J E T T E : I only foUow M. Matusevich.

Mr. D I C K I N S O N : And we must not judge altogether, by a scholarly
criticism, of the meaning t h a t foreigners would attach to the use of a
language. While they may have been somewhat skilled in it, they were not
skUled to the extent that doubtless your Honour, Sir Louis, is. If we look
to the negotiations in the United States' Case Appendix, p. 216, it becomes
very clear as to what the intention there was : Article I I I in t h e "contreprojet " submitted by Mr. Stratford Canning. The EngUsh rendition of it
is this :—
" Beginning at the most southern point )f the island caUed Prince of
Wales, which point is under the paraUel o
egrees 40 minutes, and
between the 131st and 133rd degree of
longitude (meridian of
Greenwich), the said line shall ascend to t h e
Prince of Wales Island
belonging entirely to Russia) along the pa
ailed Portland Channel
untU it touches the coast of
mainland at the 56th
of north
latitude."
Now, I think that shows the meaning.
EngUsh, if he was not a master of French.

Mr. Canning was a master of

Sir L. JETTE : This was sent really to M. Matusevich, and he corrected
it and he said :—
i L ' ^ ï h e Sa , id l i n e s h a 1 1 a s c e n d to the north along the passage called Portlaud Channel to the place where that passage ends in the interior of the
mainland.
Mr. D I C K I N S O N : I understand that, but this shows clearly what
Mr. Canning put down in English and what he intended, and whilst it is not
a matter of very great importance, I think it is very clear that Air. Stratford
Canning, when he submitted this English rendition, certainly understood
from his standpoint that it was the line which was to proceed up there.
N
to to?™^" ^V\fl
° d ° U b t ' b u t h i s d r a f t w a s corrected by M. Matusevich
r b e ^ ^ o f February, and a few days before the Treaty was signed, and
the last version was given by M. Matusevich.

Mr, ROOT : His version was rejected, and they went back to the Enriish
form.

Mr. DicK-oBon?
,1908.

Sir L. J E T T E : No, no ; it is not exactly the same terms, but it has the
same meaning.
Mr. D I C K I N S O N : I pass from that point because I do not regard it
as a matter of very much importance whether the line passes up there or
whether the pass goes there, and I would not have mentioned it if it had
not been dealt with at so great length in the British Case, and in the
British Argument, and at considerable length by the Attorney-General in his
argument. But, at any rate, the whole question ought to be resolved upon
this consideration : The draft and contract were made, as is stated by the
Attorney-General, under the belief that Portland Channel reached' the
mountains at about that point. Now, since it is conceded that that was their
belief, such plain intent should be carried out.
That beUef was certainly well founded. I have called the attention of
the Tribunal to tbe Faden map. I have shown the evidences upon which I
base the proposition that this map was certainly before the negotiators, and
was relied upon by tbem. As I pointed out yesterday, a line prolonged up
Portland Channel on this map strikes the mountains, not at the crest, but
well up on tbe mountains and at about the 56th degree of latitude.
- On p. 175 of his oral argument the Attorney-General on this question
said :—
I I t is, I think, very important to call attention to the fact that some
of the maps show the 56th degree beyond the mountains which are indicated
at the head of the Portland Channel. Now, if your Lordship would look at
No. 4 in tbe United States' Atlas—it is in a more convenient form than the
No. 2 of the British Case Atlas—it will be seen that Avhile there are
mountains to the north of Portland and the head of Portland Channel they
are a good way to the south of 56 degrees. You would not get to the 56th
degree by making straight for those mountains."
Then the President said :—
I But are you taking those as really representing the mountains ?
"Sir R O B E R T F I N L A Y : Oh no.
I The P R E S I D E N T : They are Vancouver's picture of the mountains ?
! Sir R O B E R T F I N L A Y : Certainly.
j The P R E S I D E N T : They may have been on the 56th or not on the
56th ?
E Sir R O B E R T F I N L A Y : But I am taking this, and your Lordship
will Ûnd that the negotiators throughout had most fully present to their
minds the fact t h a t the maps were not to be trusted at aU.
I The P R E S I D E N T : And knew that the position of the mountains
might vary ?
I Sir R O B E R T F I N L A Y : Might vary very much."
Now, if they made a contract with reference to these ™»P£ « ^ J ? ^
that the maps were not to be trusted, and knew that the mountains might
,
Tary on what can the proposition be based that you must go to the
ooto parallel, to a point which is coincident with a mountams ? They
56th
expected to reach the 56th parallel in the direction m^ which tbey were
proceeding, and if they did not trust the maps, and knew that the mountains
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might fail, then how can we tie down the construction of this Treaty to the
proposition that is advanced by Great Britain, that you cannot go to the
56th parallel until you reach it at a point where the mountains are coincident,
when it is admitted that they did not trust to maps, and t h a t they were only
dealing with regard to pictures, which Avere conjectural, and t h a t they neverbelieved and understood that there was an actual coincidence of mountains
with the 56th degree ?
The British contention is that the point must be sought where it ispossible to continue the line along the crest of t h e mountains. Now, what
is the result of that proposition ? I t is this : that if you cannot find mountainson the 56th parallel that answer to the Treaty, then you come to a standstiU,
and cannot proceed any further. Because they say t h a t mountains nearer the
coast, 57 miles away, answer the Treaty, they claim that_ you must go thereto get to the point on the 56th parallel, whence you begin to draw the line
of
along the crest of the mountains or parallel to the si
coast
Now, suppose there were no mountains there, and s* oose you search all
along the 56th degree of parallel within 10 marine lei les, and cannot find
mountains answering to the Treaty, then, according *fe he position assumed
by them, it absolutely fails. How can it be said t h a t
at was t h e intention
of the negotiators when it is admitted in the same
-eath that they contracted, in regard to maps, and in regard to pictu: , which they knew
might be unreliable as to the true location of the mountains 'i Certainly, they
did not make the contract with the idea that there must be an actual coincidence between the 56th degree and the mountains, and any contention that
you are bound to the 56th degree at a point where mountai
be coincident,
carries with it the corollary t h a t if you do not find mo
ins, then the
Treaty must entirely fail, and that it must have been the i
[tion of these
negotiators, when the Treaty was made, that, unless mora*
s were found
somewhere on the 56th degree, thes", ne
resulted in a
ch
Treaty after a painful process of tliree
? entirely to
naught, simply because mountains could
lent with the
be fo
56th parallel.
this question
There is a good deal of importance to be a
ntains which
of the mountains after you leave Portland Canal, i
at Avhich you
must be sought after you reach the 56th parallel, at
>p<
i proceed up
reach the 56th parallel after you leave Portland Ca
• along Bear
Portland Canal substantially along the line indii
River or between Bear and Salmon River or even i
the S ilmon RiA'er,
and then reach the 56th degree, it follows that you ai
niles c r more to the
is the British
interior of the range of connected p
vhi
line of mountains. If you reach sucl t point under the Treaty, I insist that
from that point parallel to the
as the line was to be drawn, begi:
sinuosities of the coast, if the mounta ns fail, it must hi ipar;
that would
be a continuation of the line starting
mid not be
such a parallel if you go at right a
miles and
ast fo
then start parallel with the sinuositi
If you reach the 56th
the
parallel anywhere near the head of P
ud Ci
the contention of Great Britain that
• ver here along the coast
for a mountain crest and ignore 11 t l
is that may be in that
vicinity, because, as I shall show he f ter when Ave come to the question of
mountain peaks, if you can make a c
n of mountains—a range of mountains
—at will, select them here and the: and connect them together, there are
higher mountains from Portland Ca 1 reaching in tbe direction of the head
of Lynn Canal than these mountains which have been selected as the British
mountain line. I t is, therefore, a matter of the utmost importance to
determine the point where the Treaty carries you to the 56th paraUel, because
when you get there, then you must look for the mountains, and that will have
very great significance in determining what mountains shall be sought. The
mountains near the point, and not remote ones, should be taken. The mountains conforming most closely in location and characteristics to the pictured
mountains should be selected.
I intended to discuss next the fifth question, but before I do that I shaU
offer some observations upon the sixth question. I t will be a short discussion. We will get that out of the way, so that I can address myself directly
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to the fifth question in order to refresh your minds upon the sixth q u e s t i o n hecause what I shall say will bear directly upon the use of the w o M s t o thatb
question—I will read it :—
g0iûg
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* ™ e d in the negative, and in
the event of the summit of such mountains proving to be in places more than
10 manne leagues from the coast, should the width of the lisière, which Avas
to be ong to Russia be measured (1) from the mainland coast of the ocean
strictly so-called, along a line perpendicular thereto, or (2) was it the intention and meaning of the said Convention that where the mainland coast is
indented by deep inlets forming part of the territorial waters of Russia the
width of the hsiere was to be measured («) from the line of the general direction of the mainland coast, or {b) from the line separating the waters of the
ocean from the territorial waters of Russia, or (c) from the heads of the aforesaid inlets ? "
This question has, doubtless, given very great trouble to the members
of the Tribunal. The Attorney-General and the Solicitor-General seem to
have been in very great trouble over it, and I am free to confess that it has
given greattrouble to me, and that I am not in a position to throw much
light upon it. StiU, I have some suggestions to offer which are the result of
the best thought that I have been able to address to it. The view of
the Attorney-General was—and I speak only from memory—that the
question under t h e first bead was substantially the same as the question
proposed under tbe second bead, just a different form of statement, as I
understood bim.
H e called attention to the fact that this question
is not to be answered Unless two conditions shall have been satisfied,
one condition being that the fifth question shall be answered in the
negative, and the other that the mountains shall be more than 10 marine
leagues from the coast.
The Solicitor-General in his argument rather
heightened the difficulties upon this question by saying to the Tribunal that
they had no power to determine what " c o a s t " is. It tbe Tribunal shall
have no power to determine what " coast " is, then bow can they say Avhether
•or not the mountains are " within 10 marine leagues of the coast." Indeed
the negation of the power of the Tribunal to determine what " coast " is, and,
as has been said elsewhere, to determine what the " sinuosities " are, strikes
at the very root of the existence of this Tribunal, and if the Tribunal
has no power to say Avhat " c o a s t " is, and no power to say what
the " sinuosities " are, the proceedings might as well be adjourned
to-day, because unless you determine what " coast " is, how can you
tell whether a line is parallel to the sinuosities of the coast ? Unless
you can determine whether or not the coast means the entire const, or
whether it means the general trend of the coast, how are you going to apply
the Attorney-General's argument, because his contention upon this point was
based entirely upon the proposition that 1 coast " is not the coast that goes
around all th« intets and is coincident with the line of salt water, but that it
means " the general trend of the coast," a coast crossing inlets, a coast line
drawn from ' headland t o headland ; and so, negativing the power of this
Tribunal to say what " coast" means, takes away from you at once all power
to proceed to tbe consideration of the sixth question or the fifth question,
and you will get no further than the head of Portland Canal. S
The statement was correct that there are these two conditions as stated
applicable to the first branch of the question, which is :—
S Shall the line be measured from the mainland coast of the ocean
strictly so called along a line perpendicular thereto ?"
• Now, what is tbe meaning of " the mainland coast of the ocean strictly
so called ? " You have to sav what those words mean. I confess that 1 am not
able to say what they mean. "They may mean " the mainland coast of the ocean
strictly so called," limiting the words " strictly so called to ocean ; e r
it may mean the « mainland coast, strictly so called/' of -the ocean
Now
suppose it means the former. I take it that this would contrast the outer
ocean with the ocean which is within the archipelago. I the meaning of
the question is, shall a line be measured from " t h e mainland coast of the
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ocean, strictlv so called " ? making 1 strictly so called " applicable to ' - o c e a n then it is limited to that part of the coast north of Cape bpenoer, because
that is the onlv part of the coast which is coincident with the lines of the
great ocean. I t is not to be presumed that any such question as that would
have been propounded to the Tribunal, for it would cover very little of what
is in controversy.
„ : , , , .
iMÊ
Weil, if it means | the coast, strictly so called," what do we say that
applies to ? Mv construction would be that " the mainland coast, strictly
so called," is the coast of the mainland as contradistinguished from the coast
of the islands, and that, therefore, when the two conditions have fallen in,
one the negative answer, and the other the finding of the mountains more
than 10 marine leagues from the coast, the question is, shall it be measured
from the line of the coast all the way around, following the heads of the
inlets ?
Now, it may be said that there would be no point in submitting such a.
question as that after the fifth question is answered in the negative. I have
one suggestion to make, which seems to me an answer, and a fair one.
The fifth question presents a question of intent. I n a case of general intent
appearing upon the face of an instrument, upon the face of a deed, or the
face of a will, where it is clearly expressed, the Court will, in construction,
make minor details conform to it in order that the general intent may not fail.
I t might be said that the fifth question presents this proposition : Is there
a general intent manifest here from the Treaty, or from the Treaty taken
in connection with the negotiations or from the Treaty taken in connection
with the negotiations and the interpretation put upon it by the Parties,
that at all events there was to be a continuous lisière around all these
waters. Of course, an affirmative answer to that would settle the whole
question. A negative answer to that would not necessarily settle anything,
because it might be held that therj does not appear to be such a general
intent expressed by the instrument and at the same time the Tribunal might
find from other features of the Treaty that, notwithstanding such general
intent does not appear, the conditions imposed by the Parties and t h e
language they used made it necessary to measure this line from " the
mainland coast of the ocean, strictly so called," and it may have been with
that view that this question was put.
But the proposition of the Attorney-General, that the first branch is
equivalent to the question submitted under the second heading, can
be demonstrated to be unsound. When you come to consider the second
clause of the question, there is another condition that intervenes. I t has
attached to it the two former conditions—one the negative answer in respect
of Question 5, the other the not finding of the mountains within 10 marine
leagues of the coast. These questions are applicable only to the territorial waters of Russia.
The language is—
" Was it the intention and meaning of the said Convention that wherethe mainland coast is indented by deep inlets forming part of the territorial
waters of Russia."—
Not " deep inlets," part of which inlets are territorial waters of Russia
and part of which may be territorial waters of England ; but—
" Where the mainland coast is indented bv deep inlets forming part of
the territorial waters of Russia."
Then, how shall it be measured ? I t may be said that it was inartificiaUy
named, but it is impossible to make it read in any other way unless you
change the language in which the question is stated.
The P R E S I D E N T : Then you say that that question, assuming we were
pre ud ed tbe
doTt&nk*™
J S
matter in your favour. That won't quite
^ ^
D I C K I N S O N : I will take the statement further on, may
J it Lplease
your Honour.
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The P R E S I D ËNT : I am not upon the fifth question.
Mr. D I C K I N b O N : And really this question, probably, is an immaterial
one, because, 1 think, when you come to answer the fifth question with the
elements involved, the answer will really remove the necessity for answering
this question.
°
The, P R E S I D E N T : That I quite follow, Mr. Dickinson, but you were
arguing on the assumption that we had got to answer it.
Mr. D I C K I N S O N • I was arguing on the assumption as to what the
questions meant, and I think if my construction is right the question
answers itself.
The P R E S I D E N T : Very well.
Mr. D I C K I N S O N : W e are not responsible for the way in which the
questions are stated.
The P R E S I D E N T : Nor is Great Britain.
Mr. D I C K I N S O N : W e have to take it just as it is written. If the
second branch of these questions does not apply to the territorial waters of
Russia, then what does this language mean : " inlets forming part of the
territorial waters of R u s s i a " ? I t does not say inlets part of which are
territorial waters of Russia, and if you make it apply to inlets parts of Avhich
are territorial waters of Russia, you have to t u r n round the language of that
question and make a complete change in it, and if you change the question
in that way, we can change the Treaty in a good many other ways and
arrive at a very much easier solution than probably we shall arrive at in the
discussion of these questions.
Assuming t h a t this third condition that I have suggested is applicable to
it, and chat you are bound by the language as it is written, and not responsible for it, then t h e question arises, what is mainland coast ?
You wiU observe that there is a contrast between the first question and
the second set of questions. The first question is, " mainland coast of the
ocean, strictly so called." When you come to this second set of questions it
does not say anything about " mainland coast of the ocean, strictly
so called " ; but it says merely—
" Where the mainland coast is indented by deep inlets forming part of
the territorial waters of Russia."
Now, here the coast is indented by inlets ; are not inlets part of the
coast? A saw is indented; one side of it is nothing but indentations; but
still it is a saw ; and if you have a mainland coast and indent it with inlets,
because you indent it with inlets, is it any the less mainland coast ?
Mr. A Y L E S W O R T H : The inlets would not be saw?
Mr. D I C K I N S O N : No ; but the coast which borders them would be a part
of it, and if a person p u t his finger in where the inlets are and moved the
saw he would find out that the coast was right along where the inlets
are, and he would find out, too, that they would be a very substantial part of
l
the saw.
,?
Now, then, what does " mainland coast " there mean ? I take it that it
means the entire coast.
The first question is : Shall it be from t h e
Une of the general direction of the mainland coast ? I would infer that
meant a departure from the mainland coast, and would mean a Une m the
general direction of such coast, not following the indentations The second
question is : Shall it be f r o m a line separating the waters of the ocean from
the territorial waters of Russia ?
5 C
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Mr. LODGE : Question 7 ?
Mr. D I C K I N S O N : No, Article V I I of the Treaty of 1825
Mr. LODGE : Oh yes.
Mr. D I C K I N S O N : And in order to get that out of
may come to the fifth question without having tc
any reference to it, I shall undertake
with regard to Article V I I .
This
States Appendix : -

way so that I
to it, or make
s that I have
of the United

" I t is also understood, that for the space of ten years from the signature
of the present Convention, the vessels of the two Powers, or those belonging
to their respective subjects, shall mutuaUy be at liberty to frequent, without
any hindrance whatever, all the inland seas, the gulfs, havens, and creeks on
the coast mentioned in Article I I I for the purposes of fishing and of trading
with the natives."
Turning to Article I I I , we see in the first sentence :—
" The line of demarcation between the possessions of the High Contracting Parties upon the coast of the continent and the islands of America
to the north-west shall be drawn in tbe manner following : "
And then follows tbe description of the lisière.
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The position of the Attorney-General in regard to this Article is t h i s :
He says that Article V I I was intended to give reciprocal rights to Great
Britain and to Russia in t h a t portion of the territory and waters alone the
lisière. His position is that this Article is not applicable to anything south
of the hsiere, that unless it be so construed that Great Britain^was to
have ownership m the heads of these inlets, the reciprocity feature would
fail, and that, therefore, it is necessarv, in order to give effect to the
reciprocity feature of Article V I I , to hold that the reciprocal rights were
confined to the territory within the lisière. H e says this, notwithstanding
that Article V I I refers directly to Article I I I , and says that these reciprocal
rights for ten years shall be given without any hindrance whatever in the
inlets, seas, gulfs, havens, and creeks on the coast mentioned in Article I I I .
When we look to Article I I I we see that the coast mentioned is the NorthWest Coast of America.
If the meaning that the United States contend should be given to
E coast " is correct, it would exclude the contention of the Attorney-General.
Therefore, a meaning must be given to * coast " in the Treaty which would
admit of England owning part of the coast, and Russia under the Treaty
only getting a part of the coast, within the lisière.
Mr. Robinson says, at p. 447 of the oral argument, referring to
this :—
I But they say t h a t it applies to the coast below 54 degrees 40 minutes
Now, our answer to that is that it is impossible to suppose that it applies to
that coast for this simple reason, that the year before our Treatv was made
Russia had abandoned to the United States all the coast below 54 degrees
40 minutes. She was to form no establishment below 54 degrees 40 minutes,
and the United States were to form no establishments above 54 degrees
40 minutes."
H e also said in that connection—the Tribunal wiU recollect it, and I do
not now t u r n to the page—that there was no reason why Russia, after she
had entered into t h e Treaty *with the United States, should stipulate with
Great Britain for any rights south of 54 degrees 40 minutes, and he seemed
to predicate this upon tbe idea that by the Treaty of 1824 Russia had secured
these rights from the United States, and that it was a useless act for her to
undertake to secure any further or different rights by a Treaty with Great
Britain.
That position is completely answered when attention is called to the
fact that from 54 degrees 40 minutes south there was then in existence a
contention between Great Britain and the United States. Russia could not
tell how it would eventuate, and it was perfectly natural, if she wanted
to secure to herself reciprocal rights in the waters, that Great Britain might
acquire south of 54 degrees 40 minutes, that she should do it in the Treaty
when she was giving to Great Britain rights in t h é i è r e . But Mr. Robinson
said, " W h y should anybody do t h i s ? " > They would do it
principle that when a man is buying a piece of land, j .d wants to make his
title clear, he wUl buv u p every outstanding claim to tie, and if there is a
)stantial, rather than
cloud upon the title, alt
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On p. 36 he says :—
" Now, that draft certainly lends very great force to the contention that
Article V there was intended to apply to the coast of the lisière, for the
reason that the North-West Coast generally is not mentioned at all, and the
word ' coast ' occurs only in the connection which has been just pointed out.
Then at p. 122 the same thing is set out in French, and exactly the same
observation occurs—exactly the same observation. The initial words of
Article I I I make no mention of < coast ' at all. The boundary is to be on
the continent, the North-West Coast of America, and then « coast ' only
occurs m the same way. And then in Article V, instead of it being the

coast mentioned in Article I I I . the expression is this- -it is at the
p. 123—it is reciprocal liberty of navigating and so on : ' Toutes h
intérieures—les golphes, havres, et criques dans les larties de
mentionnées dans l'Article I I I . '
I So that it is all the parts of the coast mentioned in Article I I I
M. Matusevich altered its .tone, and that passage wiU be found at *
and he leaves again the initial words of Article I I I as they stood. T
no mention of ' coast ' there at all ; it is :
I « La ligne de démarcation entre les possessions des Hautes
Hautes Pai
Contractantes sur le continent et les îles de l'Amérique Nord-Ouuest I
tracée ainsi qu'il suit.'
I Then follow the descriptive words, and in this Article there
mention of ' côte ' in the description of the crest of the mountains ru
parallel to the coast."
Now, his conclusion is this, and here is his argument : that Mr. Canning
drew his c o n t r a c t and in Article I I I there was no mention of " c o a s t "
except in that portion of it describing tbe Hsiere ; that consequently Article V
of Mr. Canning's draft, which afterwards became Article V I I " w h e n the
Treaty was signed, must have referred to the lisière. He says that
M. Matusevich altered it. Of course, t h e . inference from that is that
Article V must refer to the Hsiere, because the first part of Article I I I makes
no separate mention of the coast. Well, would it not follow, according
to that, if the first part of Article I I I had made mention of coast, then
Article V could not have referred to the coast of the lisière ? When we
come to look at the Treaty as signed—there is no explanation of how it
came about—but when we come to look at the Treaty as signed we find that
this word " coast " is introduced into the initial sentence of Article I I I .
There is the very word which the Attorney-General says is absent from the
Canning draft, and justifies his conclusion that in the Canning draft
Article V only referred to the lisière. The Avord " c o a s t " was introduced
into the initial sentence of Article I I I of the Treaty as signed, and that
takes it entirely out of the reasoning that he advances as to Mr. Canning's
draft,
Now, there was a material change. I t cannot be supposed that there
would be a material change made in the Treaty at that time without it
was intended to subserve some important purpose. That it did make a
material change is manifest from the very argument advanced by the
Attorney-General, because tbe conclusion he reached upon Mr. Canning's
draft was on account of the absence of the word. When they introduced
that word, then of course the Treaty as signed Avas vitally different from the
draft as made by Mr. Canning. Now, I think there is good reason why it
was introduced.
There is nothing in the negotiations, nothing in the
correspondence to explain it, but 1 think that there is evidence growing
out of other matters t h a t existed at that time which shows plainly why the
word " côte " was introduced into tbe first part of Article I I I .
If we turn to Mr. Canning's draft on p. 183 of the United States'
Appendix, in Article I I we find that it describes the line dividing the
respective territories, and nothing else.
Mr. A Y L E S W O R T H : I do not think that is the draft that Mr. Attorney• General Avas referring to. At least I understood him to be referring to the
draft which was submitted to M. Matusevich.
Mr D I C K I N S O N : I am coming to that later, and 1 am going to
connect them together. I n this draft that was made by Mr. Canning on
the 12th July, 1824, vou will find that Article I I describes the hsiere-alone.
There is no general reference in the first part of Article I I to 'coast, like
there is in Article I I I , which subsequently went m the Treaty.
^
Now, with that Article I I applicable as we both agree to the lisière alone,
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let your eye now fall upon Article I I I , and the provisions there. The second
paragraph of that Article provides—
" . . . . that British subjects shall for ever freely navigate and travel along
the said line of coast, and along the neighbouring islands."
That is to say along the said line of coast described in tbe lisière they Avere
for ever to hâve the right to travel and navigate.,
Mr. A Y L E S W O R T H : The line of coast in Article I I , there, is the
coast of the continent—whole continent.
Mr. DICKINSON : But that is the coast of tbe
Russian possessions delimited in Article I I .

continent of the

Mr. A Y L E S W O R T H : All of the continent which Russia possessed.
Mr. D I C K I N S O N : I understand—from m y reading of it—that it refers
directly to Article I I . Article I I described the lisière, and Article I I I
provides that—
" I t is nevertheless understood with regard to the stipulations of the
preceding Article "—
referring immediately back now to the preceding Article —
" that the said line of coast on the continent of America which forms the
boundary of the Russian possessions "—
Now, that connects it as directly with the description in Article I I as
it is possible, it seems to me, for words to do.
I t proceeds—
" shall not in any case extend more than

marine leagues in breadth "—

that is the lisière—
"from the sea towards the interior, at Avhatever distance the. aforesaid
mountains may be."
Now, then, follows the provision I was reading—
| British subjects shall for ever freely navigate and travel along the said
line of coast "—
That is the said line of coast which is marked out by this 10 marineleagues.
Mr. ROOT : Tbe French, Mr. Dickinson, seen
that ; in both the first and the second paragraphs
lisière is used : the first paragraph, " Que la susdit
the second, " la dite lisière de côte."

leave no doubt of
•tides I I I the Avord
ère de côte," and in

Mr. D I C K I N S O N : That confirms what I was saying : but tbe intent isabsolutely clear from the reading of Article I I I , connecting it back directly
with tbe description given in Article I I . Now, the provision there was that
they should—
" for ever freely navigate and travel along the said line of coast, and
along tbe neighbouring islands."
The third paragraph follows, and that is very significant :—
" That the navigation and commerce of those rivers- of the continent
which cross this line of coast shall be open to British subjects as well to those
inhabiting or visiting the interior of this continent."
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Now, there he limits it to rivers and rivers crossing that lisière, which
indicates very clearly tha Mr. Canning at that time had no idea that any
inlets along that coast which was set apart to Russia would belong to Great
Britain.
°
H e distinguishes between that part of the coast and the balance of the
coast. I would call his Honour Mr. Aylesworth's attention to the next page
p. 184, Article V.
* 5 '
There be says:
I " W i t h regard to the other parts of the 'north-west coast of America,
and ot the islands adjacent thereto, belonging to either of the two High
Contracting Parties, it is agreed that for the space of
years from the
April, 1824, their respective vessels, and those of their subjects, shall
reciprocally enjoy t h e liberty of visiting, without hindrance, the gulfs,
havens, and creeks of the said coast, in places already not occupied for
the purposes of fishery and of commerce with the natives of the country."
When he comes to the question of reciprocity, he distinguishes the
lisière from the balance of the north-west coast, and these reciprocal rights
are only given in coasts distinctly outside of the lisière.
Mr. A Y L E S W O R T H : That was, of course, because he was stipulating
that, as to the lisière, it should be perpetual, to which the Russians would
not agree ?
Mr. D I C K I N S O N : Yes, but Ave are now upon the consideration of the
question of reciprocal rights.
Mr. A Y L E S W O R T H : Yes.
Mr. D I C K I N S O N : And here, where he was seeking reciprocal rights,
he never sought to raise any question of reciprocal rights within the lisière ;
and the question of reciprocal rights Avas distinctly limited by him to that
part of the coast outside of the lisière.
Then, when you come to Article V I , it provides that :—
I No estabUshments shall in future be formed by British subjects,
either upon the coast or upon the borders of the continent comprised within
the limits of the Russian possessions designated in Article I I , and, in Uke
manner no such establishment shall be formed by Russian subjects beyond
the said limits."
, This seems to indicate very plainly that Great Britain could not form
•establishments on any part of that coast.
Now, t h a t was the draft that was made by Air. Canning on the 12th July,
1824. Before the Treaty was signed, the Treaty of 1824 between Russia and
the United States had been consummated. Now, when we turn to the Treaty
between Russia and the United States, it is just as distinctly indicated there
as it is possible for language to indicate—in Article IV—what the rights of
the United States Avere :—
1 I t is nevertheless understood that, during a term of ten years, counting
from the signature of the present Convention, the ships of both Powers, or
which belong to their citizens or subjects respectively, may reciprocally
frequent, without any hindrance whatever, the interior seas, gulfs, harbours,
and creeks upon the coast mentioned in the preceding Article for the
purposes of fishing and trading with the natives of the country."
Then when we look to the preceding Article—Article I I I — w h a t coast
is there indicated ? —
I l t is moreover, agreed that hereafter there shall not be formed by the
citizens of the United States, or under the authority of the said States, any
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establishment upon the North-West Coast of America, nor in any of the
islands adjacent to the north of 40 degrees 40 minutes of north, latitude,"
and so forth.
So bv Article I V the United States got a reciprocal right for ten years
in all of the North-West Coast of America to which Russia became entitled,
" '. States under t h a t Treaty withdrew its
and in respect of which the United
claim. I t was stated by Mr. Georç* ! Canning to Mr. Stratford Canning, in
a letter of ISth December. 18*4, w ich appears upon p. 211 of tbe United
States' Appendix, as follows :—
I We arc content also to assign t îe period of ten years for the reciprocal
liberty of access and commerce with each other's territories, which stipulation may be best stated precisely in t. ie terms of Article I V of the American
Convention."
On p. 223 Mr. Stratford Canning says :—
" T h e line of demarcation along the strip of _ land on the North-West
Coast of America assigned to Russia is laid down in t h e Convention agreeably to your directions, notwithstanding some difficulties raised on this point,
as well as on that which regards the order of t h e Articles by the Russian
Plenipotentiaries."
orge Canning. So after
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Mr. Canning prepared his draft, in whi( to the i
,y with
United States became
outside of the Hsiere, and tbe
squire exactly the same
significant, he expressed it that h e was willinothe
United States had
reciprocal rights in the Russia
ritory *
acquired.
hedri
it, and under
Now, it was verv plain that iinder the Tre
il rights were
the last draft as we see it in the nego iations.
cactly upon a
not secured at all ; and in orde r to i
ily introduced
parity v
said in regard
into the
ed Avould have
to obtai
Avord " côte "
been en
was inti
i the Treaty,
Without introducing f
what would have been the
these territorial waters of I
40 minutes, the same rights
ly acquired the ownership of the heads of
Great Britain would have ah
would have been excluded; and instead
the inlets, and the United
ing with the United States, unless that
of standing upon an equs
o conform to the purpose that they had
word had been introduced s
tave been excluding the United States,
expressed, Great Britain w
and purpose, as bad been plainly expressed
which certainly was not the
ibject.
by everything bearing upon
British Case Appendix, p. 116, and take
Now, take the Canning
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Now, turning to Article I I I , there is no mention there in the initial
sentence of any " coast upon the continent." The only coast mentioned in
the Article is that of the lisière. If the Treaty had been signed in that way,
it is very clear that Great Britain would not have got the same rights that
the United States got, for these rights extended to the whole north-west
coast. I t would have gotten superior rights in the lisière if there was-
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reciprocity—for reciprocity is predicated on Great Britain acquiring by the Mr. Dickinsoi
Treaty parts of the coasts. The language of Article V I I of the Treaty was
0ct 6 190a
taken out almost verbatim from the Treaty of 1824 between Russia and the
'
United States, and for the purpose solely of putting those two countries
-upon a parity m respect of Russia.
Let us now consider the difference between Article I of the Treatv
| signed and Article V I I . Article I of the Treaty as signed, I submit,
was intended to withdraw the effect of the claim that had been made
under the Lkase of 1821, and simply to put the rights of the parties
where they would have been but for that declaration made by Russia.
I t was the form and manner in which it was agreed that that
withdrawal by Russia should be expressed. No reference whatever was
made to the Ukase ; but it was considered that that was the pivotal point
upon which the Treaty first turned ; and Mr. Canning thought so much of
that feature of it that he insisted that it should be put in the front of the
Treaty.
Article V I I gives in respect of the entire coast a different right from
that which was given in Article I. Article I withdraws the inhibition
as to navigation. That is intended, of course, to withdraw the claim of
Russia as to the 100 Italian miles. I t allows the right of landing where
there are no establishments ; but when you come to consider Article V I I , an
-additional right is given—a cumulative right for ten years—and that was
that the parties might land, even where there were establishments, during
ten years.
So there was an additional reason for the existence of
Article V I I . Now, this distinction is manifest, and that the rights that
Avere granted by Article I and Article V I I are distinct is quite apparent.
There is another distinction that is pointed out between the Articles of this
Treaty, which was called attention to by Lord Salisbury in his correspondence
with Mr. Blaine, and it appears upon the 50th page of the British CounterCase. I n a letter to Sir Julian Pauncefote, of the 2nd August, 1890, he
•says :—
" I must further dissent from his interpretation of Article V I I of the
latter Treaty. That Article gives to the vessels of the two Powers I liberty
to frequent all the inland seas, gulfs, havens, and creeks on the coast
mentioned in Article I I I , for the purpose of fishing and of trading with the
natives.' The expression 1 coast mentioned in Article I I I ' can only refer to
the first words of the Article " —
Exactly t h e position and view that we take now.
" The line of demarcation between the possessions of the High Contracting Parties upon t h e coast of the continent and islands of America to the
north-west shall be drawn," and so forth.
That is to say, it included :—
" . . . all t h e possessions of the tAvo poAvers on the North-West Coast of
America. For there would have been no sense whatever in stipulating that
Russian vessels should have freedom of access to the small ^portion of coast
which, by a later part of the Article, is to belong to Russia."
This shows distinctly t h a t his interpretation of the Treaty was at that
time that all of the coast along the lisière was to go to Russia; and that
inasmuch as it went to Russia there would be no point m confining toe
reciprocal rights to the small portion of coast along the lisière.
H e continues :—
I And as bearing on this point it will be noticed that Article VI Avhich
has a more restrictecf bearing, speaks only of ' t h e subjected! His Britannic
Majesty,' and of ' the line of coast described m Article 111.
Now, if you t u r n to Article V I :-—
. " I t is understood that the subjects of His Britannic j f l f f i f l l H
whatever quarter tbey may arrive, whether from the ocean oi from the
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interior of the continent, shall for ever enjoy the right of navigating freely,
and without any hindrance whatever, all the rivers and streams which in
t h e i r c o u r s e t o w a r d s t h e P a c i f i c o C ean may cross the line of demarcation
upon the line of coast described in Article I I I of the present Convention.
That refers to the lisière ; and when you come to Article V I I , it
does not speak of the coast described in Article I I I ; but it uses the more
general term whicli is applicable to the first sentence of Article I I I , and
says | on the coast mentiomd in Article ITI "—drawing a distinction between
the terms " described" and "mentioned."
i^àlmacr
à ^
Tbe initial sentence of Article I I I mentions tbe North-West Coast of
America, but the next paragraph specifically describes t h e coast of the
lisière.
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aut hoi-ity
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Ju
North Carolina.
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Jud
Haj
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overrules Judge Hayward, of Noi
But these arguments—I am
: to read or cite in full, but I
desire to make some references to
.ente made by Sir Charles Russell
—are in themselves of so much f o
much intrinsic worth that I feel,
insomuch as tbe question has 1
sed by the Counsel on the other
side, that I am justified at least :
the attention of the Tribu Dal to
the views advanced by Sir Charle
ell. H e says (p. 128, Vol. X I I I ; : —
" I t will save me a good deal of repetition and argument if le Tribunal
will bear in mind that tbe whole of the discussion in whicl I am now
embarking will be addressed not merely to showing t h a t the rig ; of fishing
was receignized in the Behring Sea, but also to showing tha the phrase
' North-West Coast of America' had not the limited meaning in „he Treaties
and in the correspondence which my learned friend Mr. Carter assigned to
it, but extended to the whole of tbe coast line of the possessions claimed by
Russia, from Behring Strait down to its most southern boundary."
And, again, he said (p. 129) :—
" I now point out what these four constructions were. I n the despatch
to Sir Julian Pauncefote of the 30th June, 1890, Mr. Blaine examined the
Treaties of 1824 and 1825, and says it is plain that they both limited the
' North-West Coast ' to the coast between the 50th and 60th decrees of north
latitude.
I On the 17th December, 1890, he again writes, and discusses the meaning of 'Pacific Ocean ' and ' the North-W T est Coast' ; and he observes in that
letter that the dispute as to the meaning of < Pacific Ocean ' prominently
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involves the meaning of ' t h e North-West Coast'; and, iu that letter he
contends that the N o r t h w e s t Coast ' means the coast from the 42nd to the
•60th degrees of north latitude.
1 1 observe, in passing that neither of those contentions has been t h o u d i t
worth inserting m the United States' Case or Counter-Case A third construction suggested is t h a t it is identical with the lisière ~ The fourth
construction is p u t forward in the United States' Case at p 26 where thev
say that the term ' N o r t h - W e s t Coast' is intended to designate the coast
between Prince William's Sound and the mouth of the Columbia River."
And on p. 130 :—
" Again, the Tribunal will see that the whole line of that coast is indi-cated by tbe general description of Russian assertion, of dominion. On the
western side of the Behring Sea, and on the coast of Siberia, from Behrino8traite along the coast down to 45 degrees 50 minutes of latitude ; on the
American side, from Behring Straits to 51 degrees of northern latitude,
-described as the ' North-West Coast of America.'"
And on p. 142 he says :—
j There it is stated, wdthout any qualification whatever ; and this is
written, as I say, six days after the Treaty ; it extends, without any
qualification, the Avhole way up ; and the importance of Article I V is that it
gives a temporary advantage to the United States, that is to say, it gives to
United States''subjects rights of access to interior seas, to gulfs/to harbours,
and to creeks, all of which, or the greater part of which, would be in
strictly territorial waters ; and, therefore, to which, upon the general rule of
international law, the Uniteel States Avould not have any right of access at all.''
And there is one more reference, p . 167 :—
" Therefore, under that Article, there is for a limited period of time a
right given (even as to waters which would be, according to laAv, territorial Avaters) of user of such waters, and that extends along the whole of
the coast mentioned in Article I I I . "
I merely submit these views to the consideration of the Tribunal.
There is this to be said about that decision : the contest as to whether or not
Behring Sea was part of the Pacific Ocean was the issue that was passed
upon. I n presenting that issue these conflicting views were regarded as of
vital importance by the respectiAre contestants, and whatever the decision
may be Avorth, at aoy rate the issue was found against the United States,
and it does seem that if they lost their contention they ought to have some
benefit of the opposing argument which defeated them in their contention ;
and so if there was anything whatever in this question which has been
referred to by the other side in oral argument, the weight of it, w hate ver
it was worth, would be in favour of the contention of the United States.
I come now to the consideration of the fifth question, which involves
probably more difficult points of discussion than any other phase of the
"Treaty." This question as I understand is in substance whether or not,
looking to the Treaty alone, or looking to the Treaty read in the light of
the negotiations, and in the light of the interpretation—if there was.any
interprétation p u t upon it by the Parties—it indicates that it was the understanding of the Parties, and the meaning of the Treaty of 1825, that there
should remain in the exclusive possession of Russia a continuous fringe or
strip of coast on the mainland separating the British possessions from the
possessions of Russia.
.
.
Upon the question of interpretation, who are the Parties? That is
manifest from the language of the Treaty under which you are acting. The
Parties meant are Russia, Great Britain, and the United States, because it is
required that both Treaties shall be taken into consideration—the treaty
of 1825 and the Treaty of 1867—and the Parties to those treaties a.
Russia and Great Britain in respect of the first, ana Russia anel the U lited
tion
States in respect of the second So it is important, m looking
D 2
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of interpretation and intent, to f nd out Avhat all three of the Parties under.
°° if I shall be able to show that they had a concurrent view ipon thissubject, of course it makes the case that much stronger; but it I shall
b e ' a b l e to show that at least there was a concurrent view between
Russia and Great Britain which gave an interpretation w nlich was.
in effect at the time the Uniteel States bought then theî United
States would succeed to the rights of Russia under that mllterpretamean to
tion.
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The P R E S I D E N T : I quite agree with you, Mr. Dickinson ; it
only to show that I followed upon that that I A*entured to make
observation.
Mr. D I C K I N S O N : I t is also entirely isassociated from the location of
the line. The fifth question may be a iswered and may be answered
independently of any of the consideratio s t h a t may be given by the
Tribunal to the question of the loc
because that may be
of that
dependent upon the question of mountains or
ains, which is entirely
separate and apart from the consideration of
luestion.
Now, as I understand the fifth question
ly one of relevancy to
" coast." And it must be answered from tha standp int alone. And when
I speak of " coast " I speak of " coasts " whicl
indaries of waters which
have a distinct individuality.
And in pi
g this vieAV, I wish to
emphasize the point that Taku Inlet and Lyr L Car 1 and bodies of water of
that character have just as "much individuality as if they were towns or
cities, or fields fenced in, and that they are not to be treated just as if
tbey were part of • a desert waste, as if there were nothing to inelicate
where they left off or where they began ; but that they were "just as much
known at the time this Treaty was m a l e in their general characteristics
and in their general relation to this question of " coast " as they are now.
Therefore, as it strikes me, the most important question we h a v | to
consider, and I think that in that I am entirely in accord with the view
expressed by the Attorney-General is the meaning of the word "coast,"
for after a meaning shall have been Avritten into that Treaty of what " coast"
is, then the fifth question is answered one way or the other.
There are
two opposite irreconcilable contentions upon that subject, and if the
Tribunal reaches any conclusion they must say which one of these contentions is right. If they say that our contention is right, that that
" c o a s t ' of the Treaty meant the entire coast around all the bays and inlets,
then the fifth question is practically answered, and if they say that that
-view is wrong, that g c o a s t " meant such a coast as has been described and

claimed on behalf of' Great Britain, and which has been laid down upon this
Avail map, on which I will comment on later, then the main contention
of the United States is lost.
The British contention is that " c o a s t " means something described in
one of these general terms used in the arguments of Counsel or in the
written Argument, or m the British Case. I have taken them out varioustv
from these productions. They say " coast " is that coast excluding the narrow
inlets and peninsulas. That was the definition given to it by the AttorneyGeneral. I t is also called " the general coast " or " the general trend of the
coast," or " the mainland coast of the ocean." All of these they variously
urge as the meanings which may be attached to the word " coast." Now, in
determining what meaning should be given to the word "coast," there are
certain cardinal principles which I want to lay down in the beginning that
ought to serve as a beacon light in going through the intricate labyrinth
presented by these various and conflicting arguments. One is that there is a
presumption that no change of meaning is intended in the use of a word
where a meaning has been once attached by the Parties to that word, unless
such purpose is clearly indicated. And upon that point I shall read from the
rules of construction laid down on pp. 9 and 10 of the written Argument on
behalf of the United States. These rules are all taken from Vattel, but I
think they are in general accord with the writers on that subject :—
I The Contracting Powers are obliged to express themseh-es in such a
manner as they mutually understand each other. If, then, they ought to
speak in such a manner as to be understood, it is necessary that they should,
employ the words in their proper signification, in the sense which custom has
given tbem, and that they should affix to the terms they use and to all their
expressions, the received signification. They are not permitted to deviate with
design, and without mentioning it, from the; common use and propriety of the
expression ; and it is presumed that they have conformed to it, while there
are no pressing reasons to presume the contrary ; for the presumption is in
general, that things have been done as they ought. From all these incontestable truths results this rule : In the interpretation of treaties, pacts, and promises,
we ought not to deviate from the common use of the language, at least, if we have'
not very strong reasons for it.''
Again on the same page :—
| We ought always to give to expressions the sense most suitable to the
subject, or the matter to which they relate, for we endeavour by a true interpretation to discover the thoughts of those who speak, or of the contracting
Powers in a Treaty,"
And further on the rule :—
" T h e rule of interpretation forbids turning the sense^ of the words*
contrary to the manifest intention of the contracting Powers."
So if I shall be able to establish that in the beginning these Parties
understood that one meaning attached to "coast," that they had a common,
understanding upon that subject, then if interpreting the Treaty according,
to that understanding would give effect to what they seem to have had m
view, if I can show what that was when they made the Treaty and it giving
on the contrary, a narrow, or an unusual meaning would defeat the purpose
they had in view, then, unless there appears upon the face of the t r e a t y
itself some overruling reason why this unusual meaning should be given, or
unless it appears in the negotiations that after this, understanding was,
reached notice was brought to the Parties that this word had a œ u m e d a
new significance to them, the Tribunal would be bound to put that •^nsteuc-.
tion uSon the term whicli at the very beginning they all attached t c i t
Otherwise, instead of effectuating, we would be doing nothing except
by exceeding refinement, to defeat tbe intention and purpose of the Parties
If an object shall be shown with reasonable certainty £ d * 8 ™ g
this unusual meaning would defeat that object, then certainly no such
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meaning as that could be attached. On that point I will read Rule 6, which
appears on p. 11 of the United States' Argument :—
" The reason of the law, or the Treaty, that is, the motive which led to
the making of it and the view there proposed, is one of t h e most certain
means of establishing the true sense, and great attention ought to be paid to
it whenever it is required to explain an obscure, equivocal, and undetermmed
point, either of a law or of a Treaty, or to make an application of them to a
particular case. As soon as we certainly know the reason which alone has
determined the will of him who speaks, ice ought to interpret his words and to
apply them m a manner suitable to that reason alone."
If it can be shown in connection with the lisière that both Parties
understood that certain ends were to be subserved by the language they used,
and if those ends Avould be subserved by giving the natural meaning to the
term and the meaning which they had"set out attaching t o i t , and if, on
the other hand, it would be frustrated by giving a new and unusual meaning,
then I say that, under tbe rule, not only as I have read it here, b u t under the
rule of common sense and common justice, no such unusual meaning as that
should be given. If it shall be estabUshed by t h e negotiations that the
Parties desired to have certainty, that they wanted to end t h e controversy, and
ot to
to leave no ground for controversy in the future—although
have been very happy in effectuating t h a t object ; neverthe îss, if that shall
appear to have been their purpose, and giving one mean ig to this term
would tend to establish certainty, and giving another i'ould throw it
open to uncertainty, then it seems that the one which we Id bring about
certainty is the one that ought to be given to it.
Now, there is no doubt that that was the idea t h a t they had in view.
I am not going to read at great length from the negotiation—at least, not
how. On p. 126 there is a letter from Sir Charles Bagot to Mr. Canning in
the United States' Appendix, in which be says :—
" I have suggested to him " (referring to Count Nesselrode) " that this
settlement may, perhaps, be best made by Convention, and I have declared
our readiness to accede to one framed either upon the principle of joint
occupancy or demarcation of boundary, as the Russian Government may
itself prefer, intimating, however, that in our view the latter is by far the
most convenient. Count Nesselrode immediately, and without hesitation,
declared himself to be entirely of that opinion, and he assured me that the
chief, if not the only, object of the Imperial Government was to be upon
some certainty in this respect."
Again, on p. 230, the letter of Count Lieven to Count Nesselrode, the
8th May, 1825 :—
" M r . Canning, while rendering full j u s t i c e "
and this was a letter written after the conclusion of the Treaty—
" Mr. Canning, while rendering full justice to t h e intentions which
determined the concessions granted by our Court, Avhose conduct on this
occasion has borne indisputably the stamp of the friendly feelings of His
Majesty the Emperor towards England, attempted to justify the persistence
of the British Government by assuring me that it arose solely from a
sincere desire to prevent the recurrence of any disagreeable discussion in
future, and not from any intention of acquiring an increase of territorv or of
limiting the extension of the Russian possessions."
Now, if there is any one thing that they wanted it was to have a finale
of this matter, to make the Treatv certain, and to cut off all wav for
future complication. If that was the object they had in view, is it reasonable
to suppose that any one of those negotiators would, at any point of these proceedings, without explanation, have used a word in the Treaty with a different
meaning from the meaning that had been attached to it at the beginning of
the negotiations ? I shall undertake to demonstrate that never at any
time was there anything that transpired to warrant the conclusion that
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anyone of the negotiators understood that " c o a s t " meant a coast
drawn from headland to h e a d l a n d - t h a t " c o a s t " meant that kind of a coast
which is only used, for jurisdictional purposes, and to establish a ri<tot
appurtenant to an already existing territory. Yet, that is the kind of coast
upon the meaning of which Great Britain plants its Case, and unless it shall
succeed in having this Tribunal hold that the negotiators must have
understood when tbey wrote the word " c o a s t " into the Treatv that it
meant not the entire coast, but a coast line, which, so far as I am informed
had never been used before, and never since except for declaring and
establishing an appurtenant jurisdictional right, then their case must fail
upon that proposition.
Now, then I come to the meaning of the word "coast."
I shall
endeavour to show that from the inception of this controversy there never
was b u t one meaning attached to it, and that that meaning was wholly
incompatible with that which is now insisted upon by Great Britain. I
trust that I shall not unduly weary the Tribunal, but it will be necessary
that I should make some references to the negotiations, which I regret very
much, knowing the familiarity of the Tribunal with them, and knowing hoAV
much their patience has already been taxed. This word " c o a s t " had an
historical meaning to these negotiators. I t had a meaning that to them
originated in the Ukase of Russia in 1799. This appears upon p. 23 of the
Appendix of the United States, and the recital is :—
" By the right of discovery in past times by Russian navigators of the
north-eastern part of America, beginning from the 55th degree of north
latitude, and of the chain of islands extending from Kamchatka to the north
to America, and southward to Japan, and by right of possession of the same
by Russia, we most graciously permit the Company to have the use of all
hunting-grounds and establishments now existing on the North-Eastern "—
that has been explained to mean the north-west part of America—" coast of
America, from the above-mentioned 55th degree to Bering Strait, and also
on the Aleutina, Kurile, and other islands situated in the North-Eastern
Ocean."
Now, could there be any question at all as to what that Ukase meant ?
Can anyone suggest, Avith any reason to suppose that the suggestion
would be accepted seriously, that Russia intended that that was only to
apply along the coast that has been indicated by Great Britain in this
Case, and that it was not to apply to the coast along the inlets where the
Indians lived, and where the hunting, no doubt, was most profitable ?
Then Ave come to the next step in the historical development of the use
of this word "coast," and that was the Imperial Ukase of 1821, Avhich
appears upon t h e 25th page of the Appendix of the United States'
Case :—
I t says : " The directing Senate maketh known unto all men."
Now, see the application :—
| Observing from Reports submitted to us, that the trade of our subjects
on the Aleutian Islands and on the North-West Coast of America
"
I shall not read the remainder of that, but I only read that to
show that it was intended to apply to the North-West Coast of America, not
a part of the North-West Coast of America, and it cannot be assumed for a
moment that thev intended to cut up that coast and make it apply to the
mainland coast or the coast outside of these inlets from headland to headland.
I t is unquestionable, and no one could, with any hope of convincing anyone
advance the argument that Russia ever had any such idea m regard to the
meaning of " N o r t h - W e s t Coast" as a general line of coast such as is
presented bv Great Britain in this Case.
ggêfàfll
Now when you come to look at the rules that were m a d e j o r j m l o r c m g
this Ukase it becomes still more manifest what they meant. The first is :
" T h e pursuits of commerce, whaling and
^ J \ ^ f f , n f ^
industry on all islands, posts, and gulfs, including the whole of the NorthWest Coast of America
"
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If anything was left to intendment in the language of the Ukase
itself this rule takes it entirely out of the possibility of any conjecture,
and makes it in express terms apply to the whole North-West Coast of
America.
Mr A Y L E S W O R T H : Suppose there was an establishment up the
Stikine,'say 50 miles inland, made by the Russians prior to or immediately
after the issuing of these Ukases, would not such an estabUshment be
within the description ?
Mr. D I C K I N S O N : I t might, but that would not make it apply any
less to the whole coast. I t would simply show the extent to which they
carried the inhibition inland.
Mr. A Y L E S W O R T H : W h a t was in my mind was t h a t the word " coast "
that you are caUing attention to is used in that sense as meaning a strip of
land, settlements on the coast, but not necessarily on the saltwater.
t necessarily, I take it, meant on the salt
Mr. D I C K I N S O N : W
water, too ; it meant the coast allong all of the salt water. If it meant to
apply to their possessions inside3 and in the interior, and beyond the salt
water, well and good. I take nto issue as to that, but, at any rate, when
uld not be said t h a t they meant a part
they spoke of the whole coast it
of the coast. That is the only point that I am I
upc
The P R E S I D E N T : I do not think that they were thinking anything
about it at that time. I quite follow your a r g u m e n t ; at this time they
were asserting—we go from the north down to 51 degrees; that is what
they were talking about, and it did not enter into their minds then to say
what was coast or what was not for this purpose.
Mr. D I C K I N S O N : No, not for this purpose.
* The P R E S I D E N T : I quite follow you, Mr. Dickinson, but you are
reading into these documents considerations which did not affect the minds
of the writers at that time.
Later o
point becomes of more
importance.
Mr. D I C K I N S O N : I t is of importance. I t becomes more important
later on Avhen we connect the use of the term " the North-West Coast "
in this Ukase, which was communicated to all t h e Parties concerned, with
the subsequent negotiations.
The P R E S I D E N T : I entirely agreed with the view which you expressed
when you began your argument, that one ought not to construe all these
documents and apply tbem in such a way as though the writers then knew
what we know now. W e all read into these documents considerations
which never affected the writers' minds at t h a t time.
Air. D I C K I N S O N : But I shall undertake to show that they knew
then what Russia meant by the North-West Coast of America.
The P R E S I D E N T : I t did not mean it here.
Mr. D I C K I N S O N : And I shall undertake to show that what they
meant, _ and what the respective Governments meant, was the exclusive
possession of all of the North-West Coast of America. Now, when you
come to the 14th rule, it provides : " I t is likewise interdicted to foreign ships to carry on any traffic or
barter with the natives of the islands, and of the North-West Coast of
America, m the whole extent here above mentioned."
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I develop this for the purpose of showing that these rules that Russia
d
h0le 0f the coast which was
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North-West Coast. Then I shall proceed, in the next step, to show the understanding of the several Parties as to its application, and then subsequently
when they came to divide up this North-West Coast, and divided it up bv
- name, t h a t they gave to it the very same appellation and designation that is
used here. Unless some contrary reason appears, it must be assumed that
it was used subsequently in the same sense in which the notification was here
given.
Mr. ROOT : That is, you establish Russia's point of departure.

Mr. D I C K I N S O N : I establish the understanding that Russia had when
she said North-West Coast, and when she repeated that term " North-West
Coast " afterwards in the Treaty, there ought to be some strong reason to
show t h a t she meant it in a different sense. When this lisière was marked
off on this North-West Coast, Avhich she was then delimiting by the
parallel which struck the continent at 54 degrees 40 minutes, Russia meant
the whole of that coast, and not a dismembered coast, and such a coast as
would be designated by attaching to the word " coast " such a meaning as
is now insisted upon by Great Britain.
This Ukase was communicated officially to the Governments at
Washington and at London, and these regulations were also communicated,
and there was upon record- with both of these Governments an express
statement of what Russia meant when Russia used at that time the term
I North-West Coast of America." That it was understood exactly in the
same sense at t h a t time by Great Britain is made manifest by a letter
written b y Sir Charles Bagot to the Marquis of Londonderry, which appears
on the 101st page of the Appendix to the United States' Case, in which
he says :—
I " M y L O R D : I n my despatch No. 50, of the 3rd October, I transmitted
to your Lordship the heads of an Ukase which had been published here
respecting the commerce and navigation of the North-West. Coasts of
America, the Aleutian and Kurile Isles, and the Eastern Coasts of Siberia.
I Shortly after tbe date of that despatch I had an opportunity of speaking
of this Ukase to Count Nesselrode, anel he gave me to understand (as I then
thought) that it would be communicated to me officially, accompanied by an
explanation of its object, and the grounds upon which it had been issued.
I After waiting several weeks for this communication, I found that it
had been already made through the Imperial Ministers abroad to such of the
European Powers as might have been supposed to be interested in the
matter, and that it had been despatched by a special messenger to the United
States."
And then near the bottom of the page next to the last paragraph :—
" W h e n I found that the Ukase had been already communicated to
your Lordship I abstained from entering with Count Nesselrode into any
further discussion of it, or inquiring of him upon what grounds the
51st degree of north latitude (which, after the last Treaty between Spam
and the United States, reduces the possessions of Great Britain to 2 degrees
of latitude) "
There must be a mistake.
The P R E S I D E N T : Two degrees.
M r D I C K I N S O N : Yes, two degrees. H e stated that he inclosed him
a map of t h e north-west coasts of America Now this map was No 5 of the
United States' Atlas, which was the Quartermaster-General map of! 1802,
and this man shows all the coast; shows the coasts ot all the bays and
S t s ! H ^ c a n ' R mean, when he transmitted f s 7 ^ o - n g this
coast, that he meant a coast drawn from headland to headland or that
[1060]
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such was the coast in respect of which Russia was asserting exclusive
jurisdiction. I t is just as clear what the understanding of the Marquis of
Londonderry was on that subject, because he wrote on t h e 18th January,
1882, to Count Lieven, on p . 104 of the United States A p p e n d i x : —
« T h e undersigned has the honour hereby to acknowledge the note
addressed to him by Baron de Nicolai, of t h e 12th November last, covering
a copy of an Ukase issued by His Imperial Majesty t h e Emperor of all the
Russias, and bearing date the 4th September, 1821, for various purposes
therein set forth, especially connected with the territorial rights ot his Crown
on the North-Western Coast of America, bordering upon t h e Pacific, and the
commerce and navigation of His Imperial Majesty's subjects m the seas
adjacent thereto."
And on the next page he continues :—
" I n the meantime upon the subject of this Ukase generally, and
especially upon the two main principles of claim laid down therein, viz., an
exclusive sovereignty aUeged to belong to Russia over the territories therein
described, as also the exclusive right of navigating and trading within the
maritime limits therein set forth, his Britannic Majesty must be understood
as hereby reserving all his rights, not being prepared to admit that the
intercourse, which is allowed on the face of this instrument to have hitherto
subsisted on those coasts and in those seas," and so forth.
Now, Mr. Pelly was very m u c h interested in these negotiations ; he was
the constant adviser and mentor in respect of aU matters in regard to that
territory there, and it is very clear he had t h e same understanding, and
appreciated the full significance of it. On p. 106 of t h e United States'
Case Appendix, he says :—
" I t has fallen under the observation of t h e Governor and Committee of
the Hudson's Bay Company that the Russian Government have made a claim
to the North-West coast of America, from ' Bering Strait to t h e 51st degree
of north latitude.' "
H e certainly understood that this meant t h e entire coast, and
the coast in the sense that we ordinarily t ise the term "coast." Whether
or not it meant interior land is another queîstion, b u t it certainly included
all the coast, and that was the message that A
veyed to his mind. And
this is further indicated by what he says on p . 107.
" I f no notice is taken of these proceedings of the Russian and
American Governments, the effect of which would be to exclude British
subjects from the North-West Coast of America "—
That does not leave it a t all to conjecture as to what Mr. Pelly
understood about it. Mr. Stratford Canning bad clearly the same understanding when he wrote to the Marquis of Londonderry on the 19th Eebruary,
1822, p . 106, United States' Appendix :—
" I was informed this morning by Mr. Adams t h a t the Russian Envoy
has, within the last few days, communicated officiaRy to the American
Government an Ukase of tbe Emperor of Russia, which has lately appeared
in the public prints, appropriating to the sovereignty and exclusive use of
His Imperial Majesty the North-West Coast of America down to the 51st
parallel of latitude, together with a considerable portion of the opposite coast
of Asia, and the neighbouring seas, to the extent of 100 Italian miles from
any part of the coasts and intervening islands so appropriated."
The Duke of Wellington had a similar understanding. Thus it
is apparent that Sir Charles Bagot, the Duke of Wellington, Mr. Pelly,
and Mr. Canning, who represented Great Britain from the beginning
to the end of the negotiations which eventuated in this Treaty understood that the coast claimed by Russia did not mean a mere general
trend of coast, but that it was an exclusive claim set un to the whole coast
designated by Russia as the North-West Coast of America. The significance
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toe identical term " N o r t h - W e s t Coast of America." Mr. Adams had a
similar understanding, and it is not without significance, too, when we come 0 c t - 6 ' l m
to see how the Treaty of 1825 incorporated some of the provisions of the
Treaty of 1824, which Treaty was made between the United States and
Russia m respect to these very coasts, and secured to the United
States rights on these very coasts. If the Treaty between Russia and
Great Britain adopted m exact language the provisions were in the United
States Treaty, the presumption is that they p u t them there with the same
construction given to them by the Uniteel States when it put them into
its Treaty, especially when it is shown, as I will undertake to show and
have shown already partly, that all of the Parties at that time who had
anything to do with the negotiations on either side understood expressly what
the term " North-West of America " meant.
I n the United States' Case Appendix, pp. 48 and 49, Mr. Adams says in
a letter to Mr. Middleton of July 22,1823 :—
" F r o m the tenour of the Ukase, the pretensions of the Imperial
Government extend to an exclusive territorial jurisdiction from the 45th
degree of north latitude on the Asiatic coast t o the latitude of 51 north on
the western coast of the American continent ; and they assume the right of
interdicting the navigation and the fishery of all other nations to the extent of
100 miles from the whole of that coast.''
I shall as briefly as I can take up the meaning of the word | coast "
as it appears to have been developed under the negotiations which resulted
in this Treaty. The first suggestion of the line upon which this territory
should be delimited was that made by Sir Charles Bagot, and the line
suggested by bim was to be drawn at the 57th degree, but it is not shown
how the line was to be drawn northward, and, therefore, I think that no
inference can be drawn from that. The first definite proposition appears
upon t h e United States' Atlas at p. 3, and is marked at Cross Sound as the first
line proposed by Sir Charles Bagot on the 29th October, 1823. H e proposed
to carry the line u p Lynn Canal, and thence northward. I t is absolutely
clear that upon this tentative proposition it was understood that the
entire coast on the west side of L y n n Canal would go to Russia. And
yet it is now contended that, although Great Britain never at any time
made any claim to any part of the coast upon that side of Lynn Canal,
by the subtle meaning that was attached to the word " coast," the Treaty is to
be so construed as to give to Great Britain a large portion of the coast upon
that side to which she had never at any time in the course of the proceedings
set up any claim at all, or even intimated that it should not go to Russia.
The second line proposed by Sir Charles Bagot, which appears upon
the United States' Map 3, passed up Chatham Strait to the head of Lynn
Canal, and thence to the north. This is identical, so far as the western poast
of Lynn Canal is concerned, with the first proposition. W h a t I have said_ in
respect of tbe construction put upon the language of the Treaty retroacting
and drawing into the British dominion coasts to which at no time, under any
proposition, had they ever set up any claim, applies also to this line.
In the counter-proposal by Russia to tbe second line proposed by Sir Charles
Bagot, United States' Case Appendix, p. 158, they say :—
" The proposals made by the Russian Plenipotentiaries to Sir Charles
Bagot, and which his Excellency has been asked to take into careful consideration, aimed at having the 55th degree of north latitude accepted^as_the
line of demarcation between tbe respective possessions on the North-West
Coast of America.
.
' , , ._
i This same boundary has already been assigned to the Russian possessions by the charter which the late Emperor Paul I granted to the American
0m a
" A s ' t h e parallel of the 55th degree cuts ther southern extremity of
Prince of Wales Island, leaving two points of land outside the line, toe
Plenipotentiaries of Russia have proposed that these two points be' oomgnsed
within the Russian Umits, wishing thereby to avoid a division of t e m t o r y ,
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which would be equally inconvenient to the two interested Parties. To
complete the line of demarcation and render it as distinct as possible, the
p l e n i p o t e n t i a r i e s of Russia have expressed t h e desire to make it follow
Portland Channel up to the mountains which border the coast."
When they proposed that it should follow Portland Channel, and
follow it up to the mountains whicli bordered t h e coast, it seems very clear
that they had in their minds mountains which began somewhere in the
vicinity of Portland Canal, and that the mountains t h a t were pictured to them
and in respect of which they made the Treaty, had a general trend, as
represented upon the Vancouver maps and tbe Eaden maps, bordering this
entire coast, and that they could not have had any reference there to any
mountains whose trend cuts across these inlets and severed t h e coast in
respect of which they had hitherto been treating.
I n tbe amended proposal of Sir Charles Bagot, which appears on p. 159
of the United States' Appendix, he says :—
first con'(' I n accepting the proposal made by Sir Charles
it would
ference with the Russian Plenipotentiaries, Russia we
seem, only one difficulty, that which might result from t h e right w l ch might
perhaps be claimed by the United States, by virtue of tl
invention of 1818*
with Great Britain, to navigate freely in all the waters
en King George's
Island and the mainland (' terre ferme '), and thus, i:
y, embarrass the 1
trade of the subjects of His Imperial Majesty in these

what -

The islands there spoken of as King George's
call Chichagof and Baranof Islands. The term he us
has already been commented upon :—
" Pour obvier à cet inconvénient et pour assur
souveraineté de ces parages, ainsi que toutes les îles
effectivement des étabUssemens Russes, la Grande-B
prendre pour ligne de démarcation
"

vhich
laRi
n it y a
eroit de

Now, I-understood the Solicitor-General at one point of his argument to
insist that this could not apply to water. I beUeve, however, he subsequently
departed from that view, but the expression here is to navigate freely the
'" parages," and of course that makes it plain t h a t under this proposition he
proposed to concede all of the waters to the east of these islands. He did.
not separate the heads from the " embouchures " into t h e ocean, when he says
in express terms that they w
Erom this time, had anj
. occurred to show t h a t England sought
in any way to secure any rigl
aters north of that line ? At that time
Sir Charles Bagot expressly c
îdtb at it was his purpose to cede to Russia
the exclusive rights to these waters, and whUe there was contest in regard
to the drawing of the line below that , there never was a suggestion brought
forward in any way that England e ver sought to secure a right in those
Avaters, and the only suggestion that now is made arises from t h e interpréta-'
tion which is put upon this word " c< iast," and especially in the construction
that has been put upon the V l l t h Article in respect of that coast. Sir
Charles Bagot proposed to go 10 marine leagues from what ? Erom the
coast. And, after he had got 10 marine leagues from the coast, then what is
his proposition? To run parallel with the sinuosities of the coast, and
always at a distance of 10 marine leagues from t h e shore, usine the word
"rivage."
°
NOAV, can it be contended after be had said that all these waters to
be ceded to Russia, and when Russia still stood fast substantiaUy to
its original proposition as to how the line was to run, and after he came in
with a counter-proposal and said that the line was to go into the interior, and
after reaching 35 miles in the interior, to r u n parallel to the coast, that he
had m his mind at that time any such thing as tbe general trend of the coast
or anything else than the whole of the North-West Coast, in regard to which
they had been treating ?
Now, he knew at that time when he used the term " sinuosities of the"
coast just exactly what Russia meant, and what Russia would understand'
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J y the «se-of the term "sinuosities of the coast." On the 158th
-the United States' Appendix in the counter-draft by
the Russ page oi
J
rsaid :—
— —i
«'Erom this point the boundary would ascend along those mountains
parallel to the sinuosities of the coast, as far as the 139th decree of
longitude.
~>
Now, that puts an interpretation upon what they understood bv
« sinuosities.
Tbe impossibility of the United States' line has been undertaken to be shown by saying it cannot be drawn parallel to all of the ins and
outs of what we claim to be the coast. I will deal with that question more
particularly hereafter, but I claim that it never could have been the intention
the
™ t i e s that " parallel to the sinuosities " meant any such thing as that
They had said t h a t the mountains were parallel to the sinuosities of the
«oast. They introduced this alternative to be a substitute for the mountains
and when they said that tbe line was to be drawn parallel to the sinuosities
•of the coast, I take it that it is reasonable to suppose that they meant the
same kind of sinuosity that was indicated by the parallelism of the mountains,
and it is too close and too narrow a construction to insist, as has been insisted
upon, t h a t if the line is to be drawn parallel to the sinuosities of the coast,
it must have all these ins and outs, and because it is insisted that that
-could not be done—that it is a mathematical impossibility—then they say
that some other meaning must be given to " coast," so as to designate'such
-^a coast t h a t a line can be drawn parallel to it.
Taking these two incidents together that I have just referred to, ihe
proposal of Sir Charles Bagot and the Russian counter-draft, it shows they
understood as plain as words can make it, that from the point 10 marine
leagues from the coast, a line was to be drawn substantially like that
indicated by the mountains referred to by Russia. The distance was always
to be 10 marine leagues from the shore. According to the contention of
the Attorney-General, this line could not have been drawn parallel to the
sinuosities of all the coast, and therefore Sir Charles Bagot, on account of
this impossibility, must have meant, not the coast that they had been
"talking about at tbe time when he used this term in his proposition,
but a coast which, as is now claimed, is of such a character that it is capable
of having a line drawn parallel to it.
Does it not almost stagger credulity to suppose that at that time
in the proceedings Sir Charles Bagot, because he thought that the line
could not be drawn parallel to all the sinuosities meant when he made this
proposition not to propose the kind of coast they had been talking about, but an
• entirely different sort of coast, a coast that has been denominated a poUtical
coast, a coast which is used for jurisdictional purposes, and that this new
meaning was thereby stamped upon tbe word coast simply growing out of
" the impossibilities, as they must have been present to his mind, of drawing
thé parallel to the entire coast of the shores and inlets ? And yet, that
must be the conclusion.
H e either meant all the coast Avhen he
made the proposition, or he meant the British coast line that is
now suo-o-ested or something substantially like it, and the only reason
that c a n ° b e shown why he attached this different meaning to it is the
impossibility, as is asserted, of drawing a line parallel to all the coast Avhich
up to that time tbey bad been treating about. Now, if he had intended such
a coast as is claimed by Great Britain, would he have used the word
"rivage"?
The word " r i v a g e " is used generally, as I understand it, to
mean toe shore of any waters. I t is said it might apply to a river. I t
might apply to a lake, but has " rivage " ever yet been applied as a Avater
border ? I t certainly can be a border to any kind of waters, but when
you take the coast line indicated by Great Britain, why, then " nvage '
extends across L y n n Canal, and it becomes not a border of water, but a
water border—that is to say, a border which is constituted of water alone.
• Still, it is said that that was the kind of coast that Sir Charles Bagot
was speaking of. At what time in those proceedings did any such change
come over their understanding in regard to the meaning that would be
attached to this word " coast" ? That he never intended to get any waters
- north of that strip is shown by his reply to the observations ot the Russian
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"Any argument founded on the consideration of the practical advantage
of Russia could not fail to have the greatest weight, and the Plenipotentiary
of His Britannic Majesty did not hesitate to give up, in consequence of this
observation of the Russian Plenipotentiaries, the line of demarcation which
he had first proposed, to wit, one passing along the middle of Chatham
Straits as far as the northern extremity of Lynn Channel, and thence to
Mount EUas, or to the intersection of the 140th degree of longitude, and tooffer another which would secure to Russia not only a strip on the
continent opposite the southernmost establishment which she possesses on
the islands, but also the possession of all the islands and waters in its.
vicinity, or which are situated between that estabUshment and the mainland
(' terre ferme ') ; in short, possession of all that could in future be of any
service, either to its stability or its prosperity."
[Adjourned tUl to-morrow at 11 a.m.]

E I G H T E E N T H DAY.—October

7,1903.

All tbe Members of the Tribunal were present.

Sir ROBERT E I N L A Y : My Lord, before my friend, Mr. Dickinson
Tesumes there is a mistake in the transcript which I think I ought to call
-attention to ; it wiU be corrected, but the point is one of some importance.
The PRESIDENT : Has it been revised yet, Mr. Attorney ?
Sir ROBERT EINLAY : I t has not yet been printed in the revised form.
The PRESIDENT:

What date ?

Sir ROBERT F I N L A Y ; It is on the 21st September, at p. 18 of the
unrevised copy, at the middle of the page. If your Lordship will kindly look
-at the paragraph it wiU make intelligible the observation I am about to make.
Your Lordship sees the paragraph beginning :—
1 1 rather think it is somewhat below that ; it certainly is at Berners Bay.
I am told I am substantially right—it is below Berners Bay."
Now, there foUows a sentence which is really unintelligible, but it rather
what I did not say :—
| There, at least, as I submit according to the better opinion, below that
limit of territorial waters would begin."
What I said, as the context will show, was :—
I There, at least, and as I submit according to the better opinion below
that, the limit of territorial waters
"
The PRESIDENT: Thank you, it will be corrected in the revise,
Mr, Attorney,
Mr. DICKINSON: Mr. President, no one can be more sensible than I am
of the great strain that I am putting upon the members of the Tribunal in
going over passages in the negotiations with which they are more or less
familiar. These passages, however, have not been read on behalf of the United
States, and although they have been correctly read they have been commented
upon from the standpoint of the opposing Counsel, and it is absolutely necessary
If I seek to enforce the points of my argument at all to ask the attention of
the Tribunal to the language of the passages. I will give you one assurance,
and that is that I am very near through this part of my argument^ and shall,
in this way, not impose much longer upon the good nature of the Tribunal
When we adjourned yesterday afternoon I had just read the passage from
the reply of Sir Charles Bagot to the observation of the Russian Plenipotentiaries. This appears upon p. 163 of the Appendix to the American
Case. I shall not read the passage again, but desire to call particular attention to what I regard as the emphatic words there throwing light upon his
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understanding of the meaning of the word "coast." That is the proposition
with which we are now dealing; that is, ;what will the Tribunal find to be*
coast " b y t h e negotiators ? That
the understanding attached to the word
, i|i( . , ) ; ,
, { :1 , (: 1 I i v v „ , . , , „ , ,
„hat meaning we wouM give
low but what meaning they gave to it at that time when they delimited this,
territory. The emphatic words are in the third line, where he says that _ he
rives up, in consequence of the observation of the Russian Plenipotentiaries,
the former line of demarcation that he had traced. This line ran along the
middle of Chatham Straits. He gives up that and offers another.^ Now, what
is brought about by this offer ? He says that it secures to Russia not only a.
strip on the continent opposite the southernmost establishments which shepossesses on the island, but the possession of all the islands and waters m its
vicinity. I call attention to the fact that the Erench version uses the words,
" les eaux," so that there is no question there about the meaning to be attached
to " parages," which arose on the former matter that we had under discussion..
He distinctly proposes to give up something, and to give in lieu of that all of'
the islands and the waters in that vicinity and a strip on the continent.
Mr. AYLESWORTH : What vicinity is that, according to your view ':
Mr. DICKINSON :. I beg your pardon ?
Mr. AYLESWORTH
view of it ?

What vicinity does he refer to, according to your-

Mr. DICKINSON : It is the vicinity east of "Chatham Strait. That is theproposition that he referred to. He had proposed as a line of demarcation
one passing along the middle of Chatham Strait, as far as the northern
extremity of Lynn Canal. That gave to Great Britain the eastern shore of
Lynn Canal and to Russia the western shore of Lynn Canal. Under that proposition Great Britain would have gotten the coast on the eastern side of Lynn
Canal. Now, he says he gives that up, but he not only gives that up, but he
gives a strip of coast on the land—it reads a strip of coast on the continent,
something entirely inconsistent with the idea of a strip composed partly of land
and partly of waters—and he gives up all of the waters lying north of Sumner
Strait and to the east of Chatham Strait, which waters, under the former proposition, would have gone to Great Britain. Now, if he surrenders what Great
Britain would have had under the former proposition, could it be possible that
when he used the Avoid " coast " he intended to give a covert meaning to it by
which he did not give up this coast on the east side of Lynn Canal, but meant
a political coast or a.jurisdictional coast when he said " coast," and that when
he said he was giving up something, he was really getting back more coast than
he said he was giving up ? That would be the result of putting the interpretation of a general trend of the coast upon tbe word coast, and, instead of giving
up the coast, which, under the former proposition, would have gone to^Great
Britain, he would have been getting by this new meaning, which is proposed tobe attached to " coast," all of the coast on the east side of Lynn Canal. Now,
I say that it cannot be possible to impute to him at that time any such interpretation of the word " coast." It would have been a flat contradiction of his.
observation upon the proposition that he then made. He would be getting,
by this new meaning attached to " coast," more than he said here expressly that.
he was giving up.
Take his explanation of his amended proposal in the letter to Mr. Canning,
win • appears on p. 155, United States'Appendix, the third paragraph. Hesaid :—
" You will observe that in making the proposal so modified, I, in fact,
exceeded, m some degree, the strict letter of vour instructions by assigning to
Russia the islands lying between Admiralty Island to the north and Duke of"
York and Prince of Wales Islands to the south, but I entertained sanguine
expectations that such a proposal, coupled with the concession of a line of
coast extending 10 marine leagues into the interior of the continent, would
have been considered as amply sufficient for all the legitimate objects which.
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Could anyone say when he gave; this explanation of his proposition
and said that it meant coast extending ij ito the interior a width of 10 marine
leagues that he at that time meant b \ " coast " what is now contended by
Great Britain to be the meaning appli cable to that word " coast " ? Would
anyone say that a Une drawn across Ly un Canal from headland to headland
was in the interior of the continent ? StiU he explains that that was his
proposition, that it was to be in the interior of the continent.
How can you reconcUe such an interpretation as that with the explanation given by Sir Charles Bagot of his own propositions ? It all turns now
upon this new and modern appUcation given to the term " coast," and is
in direct antagonism with the explanation that he gives, and whoUy irrecon* cilable with the interpretation that he put upon it. Can it be said that he
intended to work out any such result at that time by the use of the word
1 coast," or by the use of the word "rivage," or by the use of " sinuosities" ?
And stiU, under this contention, he must have intended at that time when
he made that proposition, by " c o a s t " the general coast, and not a coast
extending to the interior, and meant by " coast " a coast line that would cut
across Lynn Canal and would give aU the coasts that he had hitherto conceded
to Russia to Great Britain.
If he had at that time in his mind any such meaning of the word coast
as would work out the result now contended for, even if he had not
explained it to Russia, would he not have explained it to Mr. Canning in
writing to him and teUing the effect of his proposition ? If. he read into the
proposition tbe meaning now attached to that word " coast," would he not, in
writing to Mr. Canning, have told him what would be the result, and how it
would work out ?
Coming to his final proposition on pp. 163-164 (and that is shown on
the United States' Atlas No. 4), the last paragraph at the bottom of the page, in
reply to the observations of the Russian Plenipotentiaries, he says :—
I It seems that a Une drawn from the southern extremity of the strait called
j Duke of Clarence's Sound,' through the middle of this strait to the middle of
the strait which separates Prince of Wales and Duke of York Islands from all
the islands lying north of those islands, thence toward the east through the
middle of the same strait to the mainland, to be prolonged afterwards in the
direction and manner already proposed by His Britannic Majesty's Plenipotentiary as far as Mount Elias, or to the intersection of the 140th degree of
longitude, would form a line of demarcation which would conciUate the mutual
convenience of the two Parties."
He had himself understood up to that time what was the convenience
that Russia intended to secure, and he said it would satisfactorily assure the
reciprocal interests of both for the present and for the future. There was
a reiteration of the former proposition so far as extending into the interior, and
so far as giving a strip of coast after he got in 10 marine leagues from the coast
and going parallel to its sinuosities were concerned.
Now, turning to the final position of the Russian Plenipotentiaries, at
p. 164 they say :
" That the possession of Prince of Wales Island without a sUce (portion) of
territory upon the coast situated in front of that island could be of no utility
whatever to Russia.
" That any estabUshment formed upon said island or upon t surrounding
islands would find itself, as it were, flanked by the EngUsh tablishments on
the mainland, and completely at the mercy of these latter.
Can anyone say that at that time, when she was talking of protecting her
estabUshments and using the expression " a sUce of territory upon the coast
that she did not mean a sUce of land, but a strip composed of shoes of land and
riices of water, and this when the object of protection was to secure her trade
with the natives? Such a construction as that is wholly incompatible witn tne
5 F
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idea that Russia had in view, which idea was fuUy understood, as has been
shown by the Plenipotentiaries of Great Britain.
The negotiation was broken off, but not on account of any controversy
as to the meaning of the word "coast." There never was any controversy
about that from beginning to end, but it was as to the delimitation of the coast
upon the continent.
It is perfectly plain what Count Nesselrode at that time and at that
stage of the negotiations understood " the coast " to mean. At p. 167 of the
Umted States' Case Appendix he says :—
" By rights of first discovery, and by that which is stiU more real, the first
estabUshment of habitations and human activity, our Cabinet demands
possesion both of the islands and the western coast of America from the
furthest north to the 55th degree of latitude."
When he was making that demand and was using the word " coast "
and they were using the word " coast," is it conceivable that he understood
when he received that proposition and made comments upon it that Great
Britain at that time was attaching the meaning to the word coast that is now
sought to be put upon it, and does not everyone know that, if it entered into
his mind at that time that they were using the word " coast " as it is sought to
be used now, that he would have entered a protest and that he would have
seen that instead of getting aU the coast and a strip of mainland, as it was
expressed over and over again, he was getting a strip, partly of land and partly
of water, and that he would never have carried out the Treaty with any such
understanding as that ?
There is still further evidence of his understanding to be found in his
letter to Count Lieven, on the 5th April, 1824, in the United States' Appendix,
pp. 172-73. He says :—
" T h e Ukase of the 4th (16th) September, 1821, carried the domains of
Russia on the North-West Coast of the American Continent down to the 51st
degree of north latitude."
He uses the expression " North-West Coast of the American Continent,"
referring exactly to the coast which had been referred to in the Ukases of 1799
and 1821. He speaks of the coast, the identical coast in regard to which these
complications had arisen, and he uses the express term "North-West Coast"
when he comes to a question of dividing that particular coast. And then
he proceeds, further down in the same paragraph :—
" That upon the continent and toward the east this frontier could run
along the mountains which follow the sinuosities of the coast as far as Mount
Elias."
Now, wiU anyone pretend when he spoke of mountains foUowing the
sinuosities of the coast he meant mountains leaping across these waters, and
that any such notion as that entered into his head when be was deahng with
tbe North-West Coast, which, to his mind, had an historical meaning, the
inception of it beginning with the Ukase of 1799 ?
We get at the understanding of these Parties by finding how their
minds met upon the meaning of that word " coast." It was impossible that
either the British negotiators or tbe Russian negotiators could at that time have
attached any such meaning to it as is now attributed to it.
Russia never
departed from her first insistence—that the frontier was to run along the mainland and be carried down as far as her contention was then set up, which was
to 55 degrees.
Mr. Canning wrote to Sir Charles Bagot, as appears on the 181st page
of the Appendix, on the 12th July, 1824. That was the time, you recall, that
he sent his counter-draft. He says :
" After full consideration of the motives which are alleged by the
Russian Government for adhering to their last propositions respecting the line
of demarcation to be drawn between British and Russian occupancy on the
North-West Coast of America."
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He repeats that term " North-West Coast."
" And of the comparative inconvenience of admitting some relaxation in
the terms of your Excellency's last instructions, or of having the question
between the two Governments unsettled for an indefinite time? His MaiestVs
Government have resolved to authorize your Excellencv to consent to include
the south points of Prince of Wales Island within the Russian frontiers, and to
take as t h e l m e of demarcation a line drawn from the southernmost point of
Prince of Wales Island from south to north through Portland Channel, tiU it
Strikes the mainland in latitude 56 ; thence following the sinuosities of the
coast.
Now, if the Tribunal shall fix the point above Portland Canal, as I undertook to demonstrate they should fix it, this line following the sinuosities of the
coast must start there {indicating), and the parallelism must begin there
{indicating). You could not take a line beginning there and run it parallel to
the coast if you bring it down 57 miles towards the coast. It would be a complete departure from the line which has been here indicated. Could anyone
say that Russia had then in mind any line of political coast to which this line
was to be drawn parallel, or that she spoke of anything but the entire coast
over which the controversy had raged ? But Mr. Canning says that these
instructions were given upon a consideration of the motives that had influenced
Russia.
Now, let us see what these motives were. If you turn to the 158th page
you will find in the counter-draft of the Russian Plenipotentiary that
they say :—
" F r o m this point the boundary would ascend along those mountains
parallel to the sinuosities of the coast, as far as the 139th degree of longitude
(meridian of London), the line of which degree, prolonged northward, would
form the ulterior limit between the Russian and EngUsh possessions to the
north as well as to the east.
• " The principal motive which constrains Russia to insist upon sovereignty
over the above-indicated Hsiere (strip of territory) upon the mainland (' terre
ferme ') from Portland Channel to the point of intersection of 60 degrees
latitude with 139 degrees longitude is that, deprived of this territory, the
Russian-American Company would have no means of sustaining its establishments, which would therefore be without any support (' point d'appui '), and
could have no solidity."
Here tbey indicate their motive. Their motive was to secure this strip of
territory, and deprived of this territory they would have no means of maintaining their establishments. With that language is it possible to say that
when he spoke of a strip of territory he meant a strip of water and land
mixed up ? Such would also be the lisière which would be necessarily given if
the meaning attached to " coast " by Great Britain is to be accepted.
Mr. AYLESWORTH: Yet you think, Mr. Dickinson—yet you argue, I
should say—that the lisière consists of a strip of land and a couple of islands at
the south end.
Mr. DICKINSON ; I beg your pardon.
Mr. AYLESWORTH : Yet you argue that the lisière consists of a strip of
land and a couple of islands, Wales Island and Pearse Island, at the south end.
Are you not arguing for a broken Hsiere when you are arguing for the southernmost branch of the channel ?
Mr. DICKINSON: The line that was to be drawn paraUel to the
sinuosities of the coast would not begin until the line got to the 56th degree.
It was not to go back. The paraUelism only begins at the point you reach
after you attain the head of Portland Canal, so what was south of the 56th
degree has nothing whatever to do with the question of paralleUsm. These are
the terms in which the Treaty was drawn, and the question of paraUelism and
sinuosity only begins after you reach the point north of Portland Channel. On
5 F
2
[1060]

Mr. TMckinson.
Oct. 7, 1903.

748
.

the further question as to motive—for this is a very important consideration—
on p. 161 the observation of the Russian Plenipotentiary was :—
" On the other hand, the Plenipotentiaries- of Russia have the honour to
repeat to him that without a lisière upon the continental coast, starting from
Portland Channel "—
There is where the lisière begins ; I call attention to that—
" . . . . the Russian establishments on the islands in the vicinity would
haveno support ('point d'appui') ; that they would be at the mercy of the establishments which strangers might form upon the mainland, and that any such
arrangement, far from being founded upon the principle of mutual accommodations, would but offer dangers for one of the Parties and exclusive advantages
for the other."
Now, if there is any mainland along that coast, where any nation but
Russia could fix establishments in such proximity as to interfere with the trade
that she was trying to secure, it is perfectly manifest that the motives of
Russia would not be subserved by obtaining any such lisière as that. But
there is a further explication of what they meant, and that is at p. 167, where
Count Nesselrode wrote to Admiral Mordvinof, and it is perfectly legitimate to
look at this and see the ideas he had in his mind, because those ideas were
significant in controlling' him in agreeing to the Treaty. He says :—
" Eor this only one expedient presents itself : to establish at some distance
from the coast a frontier line, which shall not be infringed by our establishments
and trappers, as also by the hunters of the Hudson's Bay Company."
Did that consist with the idea of the lisière crossing the water ?
he says :—

Further,

" As I have'said above, for the peaceful existence "of our Colonies more
than all, is it necessary to determine with accuracy the frontier, the extent of
the country between the coast, and this frontier must be sufficient and be in
correspondence with the condition to what those establishments will, in all
probability, in time attain, and by their means of own defence."
I suppose he means " be " their own means of defence, showing that the
lisière was not only to protect the establishments they had there, but all the
establishments they might, in the development of this country, put there in the
future.
Then, again, he says :—
] " Independent of the circumstance that the land in those places is almost
sterile, affords no corn fields, which, in. the opinion of your high Excellency, are
necessary for a Colony, is hardly able to produce good food products, and that
the principal pursuit of our settlers consists in the capture of marine and not
land animals, it is necessary to bear in mind that, in accordance with contemplated plans, these Settlements, after the line of frontier has been fixed, wiU
acquire recognized and undisputed possession of a considerably extensive zone
of country."
He could not have applied that word " country " and " zone of country "
to the waters that intersect this lisière, and are made part of the lisière*
as if these waters were part of the strip of the continent. Again, on p. 164,
he says :—
\ " That the possesion of Prince of Wales Island without a slice (portion) of
territory upon the coast situated in front of that island could be of no utility
whatever to Russia.
" That any establishment formed upon said island or upon the surrounding
islands would find itself, as it were, flanked by the English establishments on
the mainland, and completely at the mercy of these latter."
One more reference to this point, and I am through with it.
p. 173. He says :—

That is on
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« If Prince of Wales Island remains to us, it is necessary that it can be of
some utility to us. W , according to the plan of the British Ambassador, it
would be for us only a burden, and perhaps an inconvenient one. That island
in fact and the establishments which we might set up thereon, would find
themselves^ entirely isolated, deprived of all support, surrounded by the
domains of Great Britain, and at the mercy of the English establishments of
the coast. We would exhaust ourselves in the cost of guarding and watching
our part, without any compensation to alleviate the burden."
When all these expressions were before Mr. Canning, and all these
declarations showing exactly what they meant by lisière, and the motives they
had, and when he says that this proposition would subserve those motives,
and meet Russia's views, how can it be maintained that it could be done by
breaking up this lisière, and not making it a strip upon the continent, as they
over and over again expressed it should be, but making it composed partly of
land and partly of water ?
When the draft Convention was submitted by Mr. Canning he used
the word " coast," and the Attorney-General has commented upon the fact that
that word was changed where it applied to the head of Portland Channel, by
M. Matusevich, to read " passe." Well, what motive led him to make that
change is immaterial now, but it shows that Mr. Canning understood that that
was " coast." We cannot impute to Mr. Canning carelessness in the use of
that term. H e used it in the English, and he used it in the French, and he
did not use it thoughtlessly or unadvisedly, because they had been talking
about " coast " all the time. When we come to look at his draft Convention of
8th December, notwithstanding the change made by M. Matusevich, he recites
the word " coast " again both in the English and the French drafts.
Now, that change was just simply a matter of style. I suppose Mr. Canning
certainly understood that it was.
If he thought at that time that the
change of the word " coast " would have any bearing upon the construction
of the Treaty, surely something would have been said about it. If he
understood that the alteration was made because Russia thought that | coast "
meant something else, and that this other meaning would give to Great
Britain larger territory than it would get under the terms as he used it, is
it possible that Mr. Canning would afterwards have repeated it both in
the English and French drafts, which he sent back ? I say that is .entirely
inconceivable.
Count Lieven's understanding of the word " côte " in the draft submitted
by Mr. Canning is perfectly manifest. I t is set out on p. 186 of the United
States' Appendix. In his letter to Count Nesselrode, he says :—
" A s regards the frontier of the respective possessions to the south of
Mount Elias, Mr. Canning makes it run along the base of the mountains which
foUow the sinuosities of the coast."
Now, could he have meant the mountains that trend across the Lynn
Canal ? Is it possible to attribute to that sentence any such meaning when he
wrote it as that he understood that the mountains which conformed to the
sinuositv, were mountains which did hot run along the coast, but which leaped
from peak to peak and made a different crest from any crest shown m the
maps which were before them when they made the Treaty ?
Now, he says :—
1 1 thought it my duty to represent to him that when a chain of mountains
is made to serve for the establishment of any boundary whatever, it is always
the crest of those mountains that forms the line of demarcation.
He uses there the terms " chain of mountains " and " crest of mountains,^'
and whatever significance may be given by the Tribunal to the words crest
and " c h a i n " when they consider that question, this letter shows that it is
utterly impossible for Count Lieven at that time to have understood by the
chain of mountains that he was speaking of, as one that ran parallel to the
coast, mountains that cut across and dismembered the coast, as is now contended
by Great Britain.
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Great Britain had demanded, in the second paragraph of Article m
of the Canning draft, which appears on p. 201, as is shown m this letter of
C o u n t N e s s e l r 0 ( j e t o Cmmt Lieven :—
1 1 . Liberty to English subjects to hunt, to fish, and to trade with the
natives of the country, perpetually, on the whole of that part of the coast which
constitutes the subject of the discussion, and which extends from 59 of north
latitude to 54° 40'."
Is it possible that Count Nesselrode could have written this explanation to
Count Lieven, that England was asking the right to hunt on the whole of the'
coast, if he had understood that by "coast" a large part of these coasts were going
to Great Britain as a matter of right? Such an interpretation as that is
entirely incompatible with the explanation, and you have to strike out the
significant words of that sentence in order to attach any such meaning as that
to the word " coast."
Russia declined to give this right because Russia understood that aU of
these coasts were to go to Russia, and because she was unwilling to make
this concession. If the understanding now contended for had been attached
to the word " coast," could any question have arisen as to the rights upon
the whole of the coast ? Would they not have said, " So much of the coast as
goes to Russia " ? But it is stated in the most explicit terms that the demand is
made of Russia in respect of the whole of the coast. If Great Britain had
thought that she had any claim to part of these coasts, would she have
demanded from Russia the right to hunt and trade upon the whole.of the
coast ?
Now, Russia's objections are set forth and show very clearly what the
understanding was on p. 202. They said :—
" We have been wilUng to suppose that, in spite of a formal taking possession, a long occupation of the principal points, and a peaceful exploitation of
the sources of revenue and wealth presented by the countries in question,
Russia's rights of sovereignty to the 51st degree of north latitude might be the
subject of a doubt. We have, consequently, confined them to the 54° 40',
and, to prevent any new dispute from arising on this point, we have permitted
one of the Powers with which we were in litigation to share for ten years on
the whole extent of the coast where our rights had been disputed, the profits
of hunting, fishing, and trading with the natives."
I read this yesterday in another connection. However, I beg pardon for
repeating i t ; but it is in the line of.argument I am pursuing, and I hope
the Tribunal will not think I intend to unnecessarily burden them with
references :—
I We offer the same advantages to England "—I read that in connection
with Article V H — " but to grant them for ever would be to obtain the recognition of our rights of sovereignty only to abandon the exercise of them."
Here he uses tbe expression " the whole of the coast," and the rights
on the whole of this coast had been .granted to the United States, and
it was proposed to give to Great Britain the same rights. Now, he brings
in the use of this term " North-West Coast " at the bottom of that page. He
says :—
I Russia's rights of sovereignty over the North-West Coast, beginning at
59 degrees of north latitude, have been disputed. Hence, between that degree
and the paraUel which would form our southern boundary, we hastened to offer
special advantages to the Powers with which we were in dispute."
Then he goes on and speaks of the grant to the Americans, and he says
expressly here " the whole of the coast," and he could not have meant a dismembered and broken-up coast; and I respectfully insist that it is utterly
impossible that any one of these Plenipotentiaries "could have had any such
notion with regard to " coast" as that now advanced.
Mr. Stratford Canning, in transmitting the Treaty, showed his understanding of the effect of the line drawn parallel to the coast at p. 223. He
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Now, here we have this term «North-West Coast," the term that was
applied to this coast> from the very beginning, and carried down right through
to the very conclusion of the negotiations, and he speaks of it as a strip of
land along the coast. He writes in English. There is no question there of
interpretation of foreign words. When a man talks about giving a strip of land
how it is to be said that he meant a strip which is partly land and partly water
is to me inconceivable. Count Nesselrode wrote to Count Lieven, ana I am
glad to say this is the conclusion of this matter. The letter appears on p 225
r
He says :—
" The only point that has given rise to any difficulties in our discussions
with the British Plenipotentiary related to the limits of the strip of coast which
Russia is to possess on the American continent from the 56th degree of north
latitude to the point of intersection of the 141st degree of west longitude."
Did he mean that he had after all that was said about " coast " and all
that was said about " lisière " changed his conception of the meaning of " coast "
and by a mere interpretation that might be put upon this meaning of " coast"
have Russia stripped of all the advantages and aU the benefits which she was
seeking by this Treaty ?
Notwithstanding this, as it appears to j me, absolutely clear understanding of all the Parties, that the coast in question was the whole of the
North-West Coast, as to which there had been dispute, we are now asked to
believe that, when they used that word | coast," they did not mean to use it as
coast that was in contact with the water, but in a sense that, so far as we are
enlightened up to this point, was never used before between parties in delimiting
territories, and never except to describe a right that was appurtenant to an
estabUshed territory. That is, they substitute for " coast " merely what is known
as a political or jurisdictional coast, and with that interpretation dismember
and destroy the lisière that Russia sought to secure, and all the benefits which
she manifestly intended to establish in all future time by this Treaty.
Now, how did they reach this interpretation of " coast " ? On p. 16 of his
argument the Attorney-General says :—
" Now, in Article I I I the word is ' coast,' in Article IV the word is
' ocean/ Of course, ' coast ' and ' ocean ' are not the same thing, but they
must denote here the same line. In Article I I I it is to be parallel to mountains
situated in a paraUel direction to the coast, * situées paraUèlement à la côte ' ;
then in Article IV, ' wherever the summit of the mountains shall prove to be
at the distance of more than 10 marine leagues from the ocean.' Well, there
the line of the coast and the line of the ocean must be the same thing. The
ocean, of course, denotes the body of water ; the coast denotes the land and the
land where it meets the water in the sense which I have endeavoured to submit
to the Tribunal, but they both must designate the same line which runs along
and to which roughly the mountains are situated parallel."
Now, again, at p. 186 and 187 on the same question he says :—
| Now, I submit that the coast mentioned in Article I I I must designate the
same line as the boundary of the ocean mentioned in Article IV, and that when
you have ascertained what is the coast mentioned in Article I I I you are to
apply to that coast the words of Article IV, which prescribe that the line, in the
event there contemplated, shall be parallel to the windings of the coast. The
contention on behalf of the United States, as I understand it, is that ' une ligne
parallèle aux sinuosités de la côte' means a line parallel to the inlets of the
coast taking in all the inlets. I say that that is not the case at all, that you
get the meaning of ' coast ' as designated in Article H I and as spoken of m
Article IV and there your line is to be parallel to the sinuosities of the coast,
and if that coast is the general line of coast, then it is the sinuosities of the
general line of coast, and these only, that you are to have regard to. I say,
putting it in another way, that to draw such a line paraUel to the sinuosities
of the inlets is a thing that is impossible; that it reaUy cannot be done, and
that what you have to contemplate is a line of coast paraUel to which you can
draw a line at a distance not exceeding 10 marine leagues."
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It will be seen at once the dilemma in which the opposing Counsel were
placed. They undertake to read into this Treaty the interpretation that they
seek to put upon the Avord " coast " mainly based upon the argument that
the negotiators could not have meant the " coast " as we contend because it
is impossible to draw a line parallel to it. Therefore, when called upon to
designate " coast," they could not designate a coast to which a line could not
be drawn parallel. They would have been met at once by their own declaration that that was an impossible coast. Therefore, they either had to take a
coast which was coincident with water, and there they would have met the
very difficulties which they seek to confront us with, or another kind of coast
which I shall undertake to show violates every definition and every idea that
hitherto has been attached to the meaning of " coast." I t was for that reason
that we asked that they would designate on the map what they meant by the
line of coast, and if the Tribunal would be kind enough to look at the map
hanging on the wall they will see that we have reproduced in a heavy red
line what is called the general line of coast by .Great Britain.
Now, what are the characteristics of that general line of coast ? You will
recollect the passage that I have just read from the Attorney-General where he
says the coast and the ocean are the same thing in this Treaty—that they
are coincident. Therefore, when they lay down a general line of coast,
naturally you would have expected that that coast would be tangent to the
•ocean, because if they started out with the hypothesis that " coast " and
*" ocean " must mean the same thing it would naturaUy follow in order to
make the line conform to the interpretation of what " coast " and " ocean "
mean that it Avould at least touch the ocean at all points even though it crossed
parts of the water. On this point my associate, Mr. Lansing, calls to my
attention a passage from Mr. Robinson's speech at p. 443, in which he said :—
I Not—if we are going to be accurate in language—that i coast ' means
precisely the same thing as ' ocean,' because, of course, \ coast ' is land and
g ocean ' is water ; but it does mean that you must measure the land from the
same points, and the coast and the ocean must mean the same point from
which you are to measure. In other words the coast means the coast of the
ocean, or the ocean coast. And now, I think, that so far there is no person
that can possibly dispute it."
Well, that line disputes this almost at every point. I now caU the
attention of the Tribunal directly to this coast line to show how utterly
incompatible it is with the premise laid down before this Tribunal for the
interpretation of the Treaty, namely, that " coast " and " ocean " are the
same thing. I intended to pass up to the Tribunal the original handed in by
the Counsel for Great Britain.
The PRESIDENT : I have no doubt that the line has been correctly
drawn, Mr. Dickinson.
Mr. DICKINSON: I t might be foUowed more accurately if I hand
it up.
(The map was handed to-the Tribunal).
The first criticism is that this coast line, although they say that | ocean "
and " coast " mean the same thing, turns water into land and land into water.
Out of this whole distance of 412 nautical miles, only 188 miles of this coast
are coincident where the land comes in contact with water. On this line
56 miles are situated back on the mainland from the water and do not touch
it in any respect; 11 miles of it are on islands, and 157 miles of this strip of
coast, or rather this coast line parallel to which the lisière is to be drawn, are
over water.
If you turn south of Bradfield Canal, this coast Une, and this ocean which
is supposed to be the same as coast, are l £ miles from any water at all. North
of Bradfield Canal the ocean is half a-mile from where the ocean reaUy is, and the
line raises the ocean and carries it half a-mile inland. When you get to Farm
Island—and I never understood before that under this Treaty Great Britain was
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entitled to any islands at a l l - w h y , it is l £ miles from the water carried across
this island, and it is also carried across Dry Island a distance of 2£ miles.
line.

The PRESIDENT : This is the general line of the coast, not the boundary

Mr. DICKINSON : No ; but it is the coast line which they sav
as I
J
understand, is the ocean.
i • Tlle, ^ J ^ S 1 I ) 5 N T : You were suggesting that the Attorney-Generalclaimed half Farm Island. He has never claimed anything of the kind, j
Mr. DICKINSON : No ; but he carries the coast line across Farm Island.
Sir EDWARD CARSON : It is the general line of the coast.
The PRESIDENT : You said you never understood by the Treaty that
Great Britain was entitled to any islands.
Mr. DICKINSON : That Avas an inadvertence, I am sorry.
The PRESIDENT : I beg your pardon.
Mr. DICKINSON : I am very much obliged for your caUing my attention
to it. I should have said the coast line was to go across the islands, Farm
Island and Dry Island. At Point Agassiz this line of coast is half a-mile
inland from the water; at Bay Point it is half a-mile inland from the
water ; and when you get to Cape Fanshawe it is 3 miles from the water ; at
Grave Point it is half a-mile from the water ; at the point north-west of Juneau
it is 1£ mUes from the water ; at Point Couverden it is 10^ miles from the
ocean.
Mr. A Y L E S W O R T H : It gives the lisière 10J miles too great a width
there ?
Mr. DICKINSON: Sir?
Mr. AYLESWORTH: It would give 10i
lisière there ?

iles too much width to the

Mr. DICKINSON: I will speak of that later on with regard to acreage,
but the point I am making now is that I have started out with their premise
that they must get a coast line Avhich is tbe same as " ocean," and when they
come to IaA*'down the coast line they carry the ocean inland, and that is an
absolutely "flat contradiction of the interpretation that they put upon the words
of this Treaty. Then you get to Cape Spencer, which is 7 miles in from where
the land comes in contact with the ocean, and at the point west of Yakutat
Bay it is 1 mile.
I pass up to the Tribunal a profile showing this line of the coast and this
line of the ocean, Avhich are supposed to be coincident, Avhere it crosses Point
Couverden, beginning at Lynn Canal and going westward to the ocean there—
1 use the word " ocean " advisedly, because it is said that " coast " and " ocean "
are the same thing—and there the line reaches an elevation of 750 feet above
sea level, and then as you proceed further west the ocean reaches an elevation
of 1,000'feet above sea level, and still further 1,750 feet, and then 2,500 feet,
and'then 4,000 feet, and then 3,500 feet, and then 3,000 feet, - Why talk of the
miracle of'turning water into Avine? It was not comparable Avith this miracle
of turning land into ocean and ocean into land;
They sav that this inner water is ocean ' along Stephen's Passage, but
that you cannot call it ocean up Lynn CanaJ, Tbey make ocean of
6 G
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Gastineau Channel, which is almost dry at low water ; iris unnavigable to anythine except canoes.. And then of Dry Strait, which is impassable to vessels,
Then they carry the line across Farm and Dry Islands and still say that that is
ocean. But with regard to Lynn Canal, which is from 6 to 10 miles wide, and
from 600 to 1,000 feet deep, vou cannot call that ocean.
I have given the elevations of Point Couverden. I will mention some
other elevations of this coast line which has been presented as a basis upon
which these vexed questions are to be resolved. Between the 56thi parallel and
Bradfield Canal the coast line occurs on a hill nearly 1,000 feet high and on two
mountains about 3,000 feet high, one a little less and the second 3 240 feet
high. Crossing the point of land immediately north of Bradfield Canal, this
coastline twice°reaches an elevation of between 1,000 and 2,000 feet. At the
next prominent point to the north it crosses the summit of a mountain at
a height of 2,000 feet and Dry Island at the mouth of the Stikine is about
2,000 feet high where it is crossed by this coast line.
Sir EDWARD CARSON : The coast line.
Mr. DICKINSON : I beg your pardon.
Sir EDWARD CARSON : I think my friend is under a misapprehension.
This line of ours is not meant to represent the coast line ; it is a line showing
the general trend of the coast, which is quite a different thing.
Mr. AYLESWORTH : Even if it were the actual coast line, the paths
the coastguards tread about the shores of these islands might be 2,000 or
3,000 feet above salt water.
The PRESIDENT: We understand your point, Mr. Dickinson, but the
Solicitor-General really is quite right in one sense. You asked the AttorneyGeneral to mark a line which showed the general trend of the coast. We
quite follow your criticism upon it, but you are rather straining the British
contention to a point beyond which I really do not think it tended.
Mr. DICKINSON : We understood that that Avas presented as the line
to which the lisière line Avas to be drawn parallel.
The PRESIDENT : That is quite

ght.

Mr. DICKINSON : Now, if that is not the line that they laid down as the
coast line, it is for them to indicate what the coast line is, and it seems, from
what you have said, that I have a right to suppose, as I certainly did in
good faith, that that Avas the coast "line parallel to Avhich the boundary
line was to be drawn.
Sir EDWARD CARSON : This is the general trend of the coast line to
which it is to be drawn.
Mr. ROOT : I understand that to be the line which the British contention
declares to be the coast within the intent of the Treaty.
Mr. DICKINSON : It was from that standpoint that I have addressed this
argument.
Sir EDWARD CARSON : The words " trend of the coast " do not ccme
m
in the treaty ; it is m the question. The general direction of the mainland
coast We were asked to draw a line showing the general direction of the
mainland coast m accordance with the question put to this Tribunal—one of
toe questions which is to be answered—and we have drawn that line showing
the general direction of the mainland coast; but my friend toas never drawn
any line at all.
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Mr.'DICKINSON : Now, then,that does not get them out of the dilemma
and it does not help the proposition at all. Take Point Couverden If that
is not your coast line, that is the line parallel to which the coast line must be
drawn They must draw a line somewhere near that elevation across Point
Couverden, between .that line and the ocean, because they say there as
distinctly as can possibly be said, that this is the line parallel to which'the
hsiere is to be drawn. If you do not draw it measured from this line nevertheless, you must draw it parallel to a line that crosses that point and the
explanation does not solve the difficulty or relieve them of the dilemma in
the least degree. It might meet the minor criticisms that I have passed upon
some of the other features of it, but it does not meet the crucial one and
that is, where are they going to.carry that coast line and where do they ask
the Tribunal to fix the coast line when they ask you to draw a coast line
parallel to the sinuosities of it ? When they have said it is to be parallel to this
line they necessarily say that it cannot be parallel to the ocean, although they
have said that " c o a s t " and " o c e a n " is the same thing. And that brings us
back to the proposition that I started out with—that they must carry the
ocean up on top and across that peninsula, and that conclusion cannot be
shaken.
The PRESIDENT: Mr. Dickinson, you are perfectly entitled to use the
argument that you have used as to what the line is. I have just looked it up
again, although -I only spoke from memory, and the learned Attorney-General
when he produced this map on the 23rd September last said this :—
1 1 have here the map with the coast outline according* to the view which
Ave take and the general trend indicated upon it. We have here indicated the
line."
And I said " Thank you," and the Attorney-General said :—
I And your Lordship will see that the principle upon which we have
proceeded is following broadly the outline of the coast, but neglecting all such
sharp points and peninsulas and deep inlets."
Therefore, although we quite follow your argument, you are only putting
into detail exactly what the Attorney-General said in general on that occasion.
There is no concealment about it.
- Mr. DICKINSON : I know there is no concealment, but I draw a conclusion
from his statement.
The PRESIDENT : That is another point, only you were suggesting that
this was the line.
Mr. DICKINSON : I supposed it was because they had spoken all
through their argument of the general trend of the coast, and then, when they
presented that map showing the line of the general trend of the coast, I did not
understand that that was to be something different from the coast line, and I
understood that was the line parallel to which the other line was to be drawn,
liut even if . I should have misunderstood them, as it seems I \ did—•
and I certainly will not combat the President upon that proposition—
this proposition cannot be shaken, and that is that it declares in distinct
terms that at Point Couverden it does not run around and come in
contact with the ocean.
They said before that the coast line and the
ocean line were the same thing, and, therefore, they invite you, when you
deal with' the problem of drawing a line parallel to the sinuosities, if
they do not take that coast line, to take one parallel with it somewhere between there and Point Couverden, and for my purpose it does
not make any difference at what point you take it. Wherever you take it you
take it across that promontory, and you take it up at an elevation of
7,000 feet, and, according to the proposition that toey have committed themselves to, you really carry the ocean up into the air and across that
peninsula.
.
,,
,
.
An attack was made upon the line indicated on the waU map, by the
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United States. We have not undertaken to indicate where that line shall
be drawn
We have indicated, for the help of the Tribunal approximately
where we say a. line would be drawn 10 marine leagues from the coast
if there are no mountains, and that line is attacked on the proposition that
it is not parallel to the coast, and that it is an impossible line because
it is not parallel to the coast line. Coupled with that must be taken into
consideration the other proposition, that you cannot draw a line parallel to
what we say is the coast on account of the convolutions whicli it would
make. Impossibilities are suggested in. respect to it, and therefore it is said
that." coast " must mean something else than what we say is coast, and that
something else they give us. In order to give a line to which a parallelism
can be made, they violate the first proposition that they start out with, that
" ocean " and " coast " are the same thing, and carry it up and across that
peninsula, in order that they may avoid the sinuous coast in contact Avith
the.ocean, and being driven upon the difficulty which they suggest will defeat
our line.
NOAV, he says in regard to that, on p. 18 of his argument :—
" What I have been saying on this head may be illustrated by attempting
to draw a line parallel to this conventional line shown as representing the
claim of the United States. Of course it must be parallel, or roughly parallel,
throughout.
•" Well, if you start with a line parallel at the northern point just below
the Malaspina Glacier, it Avili be found, if you were to "keep up your
parallelism, or anything like your parallelism, the line to which this line is
paraUel will be one which, so far from representing the coast, Avhether you take
inlets or general line, is far.inland. It is difficult in words to describe what
I am endeavouring to state to the Tribunal, but if the Tribunal Avould do me
the honour of looking at this map, on which a parallel line has been drawn, it
will explain in one moment what I mean. In fact, I am tolel that the line to
Avhich this must be parallel woukl take the coast over the top of Mount Fairweather."
The line parallel to which they ask the Tribunal to draw the line takes the
coast across Point Couverden, Avhich is not quite so high as Mount Fairweather,
but still high enough for all purposes to test the strength of their theory.
Now, this attack upon the possibility of draAving a line parallel to what we call
the coast line was based upon a radius of 10 marine leagues. It is perfectly
plain that the longer you make the radius the greater becomes the difficulty.
If you were to elraw a line parallel to the coast at a constant distance of 1 foot
you could run in and out of every sinuosity, but when you increase the
radius you increase the convolutions. In order to demonstrate the absurdity
of our line they take a radius of 10 marine leagues, although in another part
of his Argument the Attorney-General would not concede that this was to be
the width of the lisièie. He expressly stated that he did not concede that.
If he is going to take the 10-marine-league radius for the purpose of demonstrating the impossibility of drawing our line, certainly he is committed to that
when we come to deal with his line; even if he is not committed to that
Avhen the Tribunal shall come to decide, if they shall decide, how far this line
shall be drawn from the coast.
He used the pictorial illustration of a cab, which was passed up, and the
tracks * presented just exactly the kind of involved appearance that anyone
would have anticipated who had gone into this question at all. It is perfectly plain, if you take the coast reaching round Point Couverden, and start in
Avith a cab there, and drive with one wheel ' along the shore, having an
axle of 10 marine leagues,' that if you come down with this wheel along
here {indicating), the other wheel sweeps round there {indicating), and, of
course, out m Lynn Canal. If you continue, still following the sinuosities of
the coast, weU, the Avheel would sweep back, and cross the former track.
Now, when you come with your cab up this opposite side, the wheel would
sweep back here over the same territory.
I do not believe it ever entered
the minds of these negotiators that such a parallel was to be drawn, but if
- their intent]on^ I say it is perfectly capable of being drawn,
i said i
npossibility. When you come with your cab down there
{indicating) it sv
and
ont that large territory and makes

boundary hne.
ne m contacl
that Great Britain
In other words,
re made inside of
f the outer circles
ugnt illustrate that by saying this was a great
wheatfield•<
ed that they were to divide it. One is to cut
his wheat A
phine with an axle 10 marine leagues wide,
Is it not pi
if he swept down here {indicating) he would
cut aU tl whe
When he comes round the other side of the
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pemnsula, the
•k, would pass over land that had already
been cut o1
id'he
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cut it again. He would proceed up the
coast until he came in c
h standing wheat, where that same process
would be repeated. In
Is, the outer circles swaUow up and absorb
the inner circles. The impie result is that these convolutions, and these
intricacies and entanglements', would be ill upon Russian territory, and nobody
need bother about them except the Rus:
come to lay oil' this lisière, they would o
Avould take tl
s of th
Avhere these i rcl met th
Id :
outer circles w
swallo-v
into a serpent,
their rods, whh
swallowed up all the
Now, ther
wn parallel to a cur v.
the definition,
mnal- by citing the
parallel to a given curve is the envelope of a circle of constant radius whose
variable centre lies upon the given curve." Drawing a curve parallel to a
curve is well known to mathematicians. (Salmon's "Higher Plane Curves,"
3rd Edition, § 117 (a) ; § 85, Ex. 5 ; Ibid., 2nd Eel., § 117 ; § 85, Ex. 4.)
The condition that the parallel curve shaUUe at a given constant distance
from the given curve exclueles from consideration all loops which the paraUel
curve may contain ; that is, we are to follow a branch of this paraUel curve
until a double point is reached, and then, instead of passing through the double
point, we follow the other branch which leads away from this point.
Cayley thus defines parallel curves :—
" The envelope of the normals is the evolute ; any curve having with the
given curve the same normals (and therefore the same evolute) is a paraUel
curve ; in other words, the parallel curve is any orthogonal trajectory of the
normals of the given curve.
e of constant radius
" The parallel curve is also the envelope of ;
nvelope of a circle of
having its centre on the given curve ; or, again, it i
Mathematical Papers
constant radius touching the given curve." ("Coll
of Arthur Cayley," vol. viii, p. 32.)
The paper containing this definition was originaUy ublished in the
"Quarterly Journal of Pure and Applied Mathematics," vol i (1871), and the
definition occurs on p. 184.
That curves related as above have previously been spoken of as "parallel
curves " can be seen from a quotation found in " CreUe's Journal fiir die reine
uùd angewandte Mathematik," vol. lv (1858), p. 95, where a paper by R. Hoppe
begins "by stating " every two parallel curves have a common evolute, conversely all involutes of one and the same curve are parallel to one another."
Williamson, in his "Differential Calculus," 7th edition (1889), p. 298,
confirms the above definition when he states that curves having a common
evolute are " said to be parallel ; each being got from the other by cutting off
a constant length on its normal measured from the curve.
I have illustrations showing riiat I mean, and wiU hand them to the
Tribunal to-morrow or this aftern
If we test the British line by the same rule that they undertake to
exactly the same difficulties. They would
y cut off these emphasized points in order
diffici]

ied ae

sharD points and over peninsulas, such as
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Point Grave ? It was to get over the difficulty that had been proposed to us
in regard to drawing a line parallel to the sinuosities of the coast; but if
you take it around.all the peninsulas and stand to the definition that coast "
and " o c e a n " are the same thing, and not permit the Une to he carried
3 000 feet up into the air, a line parallel to it would be just as involved in
places as would one parallel to our coast. You could not draw a parallel to
their coast except in the way we have suggested, and there would be just as
many crossings and just as many convolutions there as m ours. They have no
riaht to carry "ocean " o n land, and must stand by their first proposition, that
" o c e a n " is " c o a s t " ; and then the parallel Avould have to be elrawn with,
a line around that point running out there {indicating).
Here is an illustration of how it would appear if drawn parallel to Cape.
FanshaAve. But I maintain that it was never anticipated by these negotiators
that a line was to be drawn parallel to all the sinuosities. At this point the
Attorney-General, at p. 201 of his argument, says :—
" I say that you cannot take the general trend of the coast if you are to
follow the ramifications of inlets, but that the expression ' sinuosities of the
coast '—\ sinuosités de la côte '—is an expression which was not intended, and
could not have been intended, to apply to the inlets.
" It is perfectly applicable to the windings of the general coast. It is
inapplicable, as I submit, to the windings of such inlets as you have upon the
coast now in question."
Would it not have been more proper to say that they never contemplated that any more sinuosities are to be observed in drawing this line paraUel
to the coast than are necessary to replace the general sinuosities shown by the
mountains wherever the mountains should receele further than 10 marine
leagues from the coast. The definition of the Avord " sinuosities " had been
fixed, as 1 claim, by the negotiators themselves. It was to fill in vacant places
in a mountain range, and have the same character of parallelism to the coast.
All parties agreed that the range was parallel to the sinuosities of the coast.
Mr. Canning said (p. 210 of the United States Case Appendix) :—
" The Russian Plenipotentiaries propose to withdraw entirely the limit
of the lisière on the coast which they were themselves the first to propose,
viz., the summit of the mountains which run parallel to the coast, and which
appear, according to the map, to follow all its sinuosities."
And, again, on p. 181 :—
" Thence, following the sinuosities of the coast along the base of the.
mountains," &c.
Count Lieven said on p. 178, United States' Case Appendix :—
" T h e proposition of our Court was to make this frontier run along
the mountains which follow the windings [« sinuosités '] of the coast."
Again, on p. 186, Mr. Canning makes it run along the base of the
mountains which follow the sinuosities of the coast. Count Nesselrode, at
p. 172, United States' Case Appendix, says :—
" That upon the continent, and towards the east, this frontier could run
along the mountains which follow the sinuosities of the coast as far as Mount
Elias."
AU agree as to the meaning of "sinuosities." It was exactly that
character of sinuosities that was demonstrated by the relation which the
mountains bore to the coast. It is a strange construction and an unfair one
to substitute the alternative line, if it shall be substituted, and to say that it is
impossible, not because it will not conform to what they understood to be the
sinuosities of the coast, but because as they say it cannot be drawn absolutely
and literally paraUel to the ins and outs of this entire coast, and thereby and
by that means to force a different meaning upon " coast "—in other words, they
propose to let the meaning of "sinuosities" control the meaning of "coast," let
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•U^t-'i" That h t u ' 1 U . e A P r e s M o n dominate and control the meaning of
"coast.
l h a t is the mam argument that is adduced for riving another
meaning to coast, that and the- discussion of the Vllth Article With regard
to acreage, so far as I recall now the main proposition upon it, it is contended
that you must necessarily give some other meaning to the word " c o a s t " than
the entire coast m regard to which they had been treating. That is a point of
very great importance. The Attorney-General said, on pp 17-18 of his
r r
argument :—
I l do not return to the point about the general trend of the coast- I am
not going to repeat that point at the present moment, but what I call attention
to is this, that these words have been read (if this line is looked at) as meanino*
that at no point is the line ever to be nearer to salt water than 35 miles afl
along. Take the head of every inlet, you will find that this line is 35 miles
from the head of every inlet, and that at no point will you get greater
proximity to any tidal water or salt water than 35 miles. But that is not what
the Treaty says. What the Treaty says is that at no point shall the line
exceed a distance of 10 marine leagues ; it does not say that it is never to be
less. And the result is certainly very remarkable, because the length of the
line, if it is measured by this line—I am told the length at this line is
630 miles. WeU, taking 35 miles as the 10 leagues—35 statute miles as equal
to 10 leagues
" M r . AYLESWORTH: 34£ miles.
" Sir ROBERT FINLAY : I take 35 for convenience. If you multiply the
length of the line by 35 3'ou get 22,000 square miles—a little more 22,000
square miles. That is what you would get with a strip 630 miles long and
35 miles wide. But if this territory comprised within the claim of the United
States is measureel it wUl be found that it amounts to 32,000 square miles.
Well, that at first sight might appear to be miraculous, but it is simply the
result of this, that the principle is applied of keeping it 10 marine leagues from
the head of every inlet."
I That criticism applies just as much to his line, as it does to ours in
principle, in a less degree, of course, because the distance between the line
draAvn along tbe mountains parallel to their coast line does not give as large an
area. The idea intended to be advanced is that there is the line which we
have laid down 35 miles from water, that if you go seaward 35 miles from
that line and draw a line parallel to it, it Avould give so much acreage,
but, as a matter of fact, on account of these peninsulas running down here,
Russia gets much more land than she would within the area between the
parallels 35 miles apart. That is adduced as a reason why the integrity of
our line and the theory upon which it is supposed to be based are overthrown.
It applies' just as much to the line of Great Britain. If you take the
boundary that they have laid down, and draw a line parallel to it, it does
not include the acreage south of these peninsulas. We would get more
land than the land comprised between their boundary and the line parallel
to it. The amount would not be so large in the one case as in the other ;
but the principle is exactly the same, and there can be no distinction whatever
between the two.
,
\ ,
This line crosses the Yakutat Bay a distance of over 16 miles from headland to headland It never has been claimed that under the law of nations
such a line could be drawn from headland to headland a greater distance than
10 miles. If that is not the coast line it must at any rate be one parallel to
it, and I take it it must be one lying outside of it. Why was this line from
headland to headland made 16 miles ? Simply this : that if this line ran in to
a point 6 miles wide and then crossed and then turned back, there would be
just as much difficulty in drawing a line parallel to its sinuosities as has been
;;
suggested ir1 regard to'our "'li in the same vicinity.
Now, Arith regard to th motives of Russia in the matter of the lisière I.
will read fr<•>m the argument • the Attorney-General at p. 37. He says :-.—
" T h a t is further explained afterwards, but even in that passage I submit
it is perfectly clear that all that Russia wanted was a strip of territory on the
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mainland adjoining the line of the coast, in order that those establishments^of
hers on the island might be assured of access for the purposes of trade with
the Indians on the coast, that from the Russian establishments they might go
to the coast to trade with the Indians, and that the Indians from these coasts
might go to trade with the Russians at Sitka. That is what they wanted,
and as soon as that motive is appreciated, and as i soon as it is
realized that no strategic reasons entered into the desire for that
'lisière,' for this 'point d'appui,' that it had reference to the support and
the feeding of mercantile establishments, it would appear that, so far as the
object in view is concerned, there is no inconsistency whatever between what
Russia wanted anel the heads of the inlets remaining British territory. The
access of the Russian establishments of the Russian settlers from Sitka to the
coast for the purpose of trade is assured, even though the head of the inlets go
to Britain ; she gets the ' lisière,' the strip on the coast which is wanted as a
• point d'appui ' as a feeding ground for the Russian establishments upon the
islands."
One criticism I suggest upon that is it starts out with the idea that Russia
wanted a strip of territory upon the mainland. That agrees exactly with our
contention, but yet when they come to say what kind of strip on the mainland
is given, why, it* is a broken-up and disrupted strip, and pierced in such a way
by water as "to entirely defeat, the only object which Russia could possibly have,
as is shoAvn by these negotiations, in securing a lisière.
No* I would like to contrast this with what Mr. Robinson said at
p. 469 :—
ing into these different negotiations, but my inference from
" I am
they desired was this, and nothing more than this : they
them is thai
desired to prevent the establishments of Great Britain from coming too close to
their establishments, because it is perfectly obvious that if they were there they
would interfere with their trade. They coulel not afford to have an establishment on the island, and to haVe Great Britain with an establishment on the
opposite mainland. It is just like having a shop on the other side of the
street. They could not afford to have that sort of practice in it."
We did not claim anything more than that, and I entirely agree to the
interpretation given by Mr. Robinson that the lisière was not to be of such a
character that their establishments could be brought together in such juxtaposition that they would seriously interfere with trade in the Hsiere.
What was the trade ? It was with the Indians. The Indians lived on
these inlets and up along that coast, and I would be willing to stand on his
theory provided we give the proper application to it. On p. 474 he said :—
" The only thing they require, the only thing they intended to stipulate
for, was simply that our establishments should not come up close to theirs.
''Anyone can understand that it would never do for them if they had an
establishment for trading on the island to let us have an establishment on the
mainland opposite, because the Indians coming down might stop to trade with
us instead of going on to trade with them, and we might intercept them all ;
and I think toe passage I have called attention to, I had the term vicinity—and
I know that was in the first page that I read from the Russians."
Then he says, at p. 475 :
" Now, in offering a stri
trip which will prevent our bringing any esfablishnt of our OAvn with
miles of theirs, what more can "they possibly AY ant
m reason ? I do not know that country well, but, I believe some of us knoAV
it very well, and I should think that 35 miles in that country is very nearly as
good as 100 miles in any other country when we consider its character ; "but
to say that their establishments are in any danger because thev have an
establishment 35 miles off, I venture to say, "is not what they intended to say,
and not what they reasonably should have said, or not "what they really
require."
With such a Hsiere as tl: at, is there anything like 35 miles from there to
there (indicating)?
Is it \35 miles from here to here {indicating) ? The
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distance there is about 3 miles, and if British establishments are put there Mr. Dickinsothere is hardly room for Russian establishments on either side of that inlet. n
nn
AU the trade would be entirely controlled there by the British establishments
°Ct' 7 ' 1 9 0 3 '
If you still go along this trend—if this is not the coast line it would not be
very tar from it—the lisière, Avould be altogether too narrow for the
boundary-line is almost in contact with the water there. See what'a narrow
strip, wnat a narrow lisière that is, at Juneau, probably 6 or 8 miles
at the utmost, and the rival establishments would be in direct contact all along
this part of- the coast at Gastineau Channel. The onlv instance where they
would be anything like 35 miles apart would be at Lynn Canal.
. N o w , I would' like to illustrate that by handing up this map. I will just
exhibit the maps. Tbese are simply emphasized colourings of the maps
Avhich are already before the Tribunal, simply put in that way in order to
attract the eye. That; was the Alaskan lisière as shown on the British Colonial
Office Manuscript Map of 1831, and that was toe idea at that time that was
attached to the Hsiere, and the interpretation that was put upon it.
It
corresponds substantially with our present contention. Now, this is the
British Columbian Map of 1881. There you see the character of the j t m M
extending from toe head of Bortland Canal all the way round the inlets, and
substantially like we have the line drawn tp-day> There is another edition
of the same map. At one time-the theory was advanced that the line did not
go to Bortland.Canal at all.
. That arose from someone getting hold of a copy of the Treaty that did not
have the term.. " Portland Canal " in it. The notion then Avas that the line
passed up I3ehm Canal, and Avent on to the continent. This map puts forwarel
that contention. But, so far as the essential features—so far as the fifth
question is concerned—it SIIOAYS an unbroken lisière from the beginning,
carrying it round all the heaels of the bays and inlets. Now, this is a map of
1893—you see, of quite a modern time. This brings it down long after the
question was said to be sub judice ; long after it Avas said that our attention
had been called, through Mr. Dawson's map, to the claim of Great Britain t o
the heads of all the inlets. Now, this cuts off the head of Lynn Canal. It
gives all of Taku Inlet to the United States. It.crossed Icy Strait and
Glacier Bay. There is a sensible reduction, but the principle j as to coast
that, would give the United States Taku Inlet would apply just as well to-Lynn
Canal, because on no other principle could it be carried around the head of
Taku Inlet except upon the idea that that Avas coast.
Now, we come to the map of '95. That was after the controversy had
' waxed warm, and approaching the. time Avhen the views of individuals had been
emphasizeel.A-ery much in Canada.
There is the map.of 1898. Just see Avhat an anti-climax that is; it looks
like the latter end of a misspent life.
That lisière has gone all to pieces, and
its brok.en-up, dismembered condition reminds one of Goethe's simile of the
wegkruemter Wurm. See what a poor intersected lisière that is.
' Can anyone suppose for a moment that any such crippled, distorted, and'
broken lisière as that would respond to the idea held by those negotiators in
regard to the protection that Russia expected tq have by securing a strip
of°land on the coasts? And now see what kind of a_strip it is—and that is
substantiaUy the lisière that is now claimed in the British Case.
' Mr LODGE • Mr Dickinson, let me ask you about that map of trading
stations' Are not two of the principal Indian towns on the Chilkat and the
Chilcoot Rivers ?
Mr. DICKIrTSON : Yes—one.
Mr. LODGE : Two very large Indian toTvns ; there is an old trail that
comes through there.
Mr. DICKINSON : Yes, there is a trail.
Avhen I come to the question of occupation.

I shall refer to that later on,

Mr. ROOT : Mr. Dickinson, have you examined at all as to whether this
line Avould leave any harbours ? •
5 H
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•Mr. DICKINSON : I am coming to that now.
Mr. ROOT : Where the harbours would be ?
Mr. DICKINSON : I am coming to that. I have a Memorandum on the
subject. I stopped simply to show the maps, and then I was going to proceed
in that direction. Such a lisière as is claimed by Great Britain would form no
barrier, either for defence or to prevent commercial competition. There is no
place there for military stations or trading posts. All of the Indians live
practically up the inlets. If Russia was trying to secure her trade—a trade on
the North-West Coast of America—why, this Treaty would absolutely frustrate
and defeat it ; and there never was a more stupid piece of business perpetrated
by any negotiators on earth than was done by the Russian negotiators, if the
interpretation here insisted on in regard to the word " c o a s t " was Avhat
they understood that word to mean when they wrote it into that Treaty. The
cost of patrolling these inland waters for defensive purposes to protect monopoly
and to prevent smuggling would be absolutely prohibitory. Every safe harbour
and every safe anchorage on that coast, under this construction of the coast
line, would go to Great Britain, and the trade of Russia would be absolutely
annihilated.
A good deal is predicated ^in regard to the use of certain diminutive
expressions in the negotiations. I will not trouble the Tribunal to look to
the references, but in order to save time I will read them off. They are
doubless familiar, but I wish to reiterate them in order to enforce the point I
seek to make. Count Nesselrode had written to Count Lieven :—
| This proposal wiU assure to us merely a narrow lisière (strip) upon the
coast itself, and will leave to the English establishments all the needful space
for increase and extension."
Now it is true he says it is narrow ; but does he not say it is a strip on
the coast ? How could any such picture as I have held up here be regarded as
answering to that description of a strip upon the coast ? And when he said it
was small, he said it was small in comparison with that great continent—with
the vast territory with which they were dealing. Then again he says :—
" F o r ourselves, we limit our demands to a mere strip of the continent."
Now, because he made it small, there is no reason why it should be
dismembered and its integrity be destroyed entirely. Saying a thing is a small
thing does not say it is an incomplete thing. The principle is involved just as
much, and the integrity remains there, and diminutives do not destroy
characteristics. Tom Thumb had all the outside lines of a man just as much
as a giant ; and because we say he was a little fellow it does not mean that
he was not a man. Those expressions are not intended to be taken in that
sense. They are mere expressions cf trading. Those expressions are always
permissible—expressions of praise on one side when one is selling, of depreciation on the other side of what one is getting.
The rule laid down
in the law of contracts is that such expressions are not regarded as fraudulent.
He did want to emphasize, when demanding this strip, that it was not very much
of a strip, but still it was a strip. Then he said—
" Russia, Avhen she insists on conserving a moderate expanse of the
mainland "—
Now that is translated—I intended to call attention to that fact—" unimportant," I think, is the term in the British Case Appendix—
' ' . . . only insists fundamentally upon the means of utilizing—we can better
say of not losing—the environing islands."

"She (Russia) reserves for herself only one point of support, without
which it would be impossible for her to keep half of her domains. '
That does not mean just one point.

If it does, I would like to know •
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knoAV that was not to be taken literally. Besides, if I ^collect right, when he
was dealing with that, he was dealing with the coast opposite Prince of Wales
Island, and everything m regard to the coast north of that had been settled
and was out of controversy. So when he spoke of « point of support," he was
speaking of that point of support opposite that island. He continues :—
" For these reasons the Plenipotentiaries of Russia have proposed
to
the east the chain of mountains whicli follows at a very short distance*the
sinuosities of the coast."
And then Mr. Canning said on the 29th May, in a letter to Count Lieven
(United States Appendix, p. 180), that the qualification required will be " a
more definite description of the limit to which the strip of land required by
Russia on the continent is to be restricted."
Now, I submit that, beginning with these negotiations from their very
inception, the claim of Russia to the North-West Coast, following the use of
that term from the beginning to the end, where it is repeated even after the
negotiations were closed, and looking at the fair import of all that was said on
both sides, knowing the territory that was being dealt with, the term that had
been used to describe it, is it possible to come to the conclusion that when they
spoke of " coast " they meant anything less than the whole coast ? And is it
possible, when they spoke of mountains parallel to the coast, that they could
have meant mountains that would have destroyed and overcome the very
meaning which down to the very conclusion of the Treaty they had attached
to the word " coast " ?
And that brings me to the consideration of the question of the mountains
in the Treaty.
If you look to the coast and look to the negotiations, there is a clear
demonstration of what the controUing idea was. If you look to the mountains, even if there were not such clear demonstration in respect to
the coast, the mountains would indicate what they had in view ; but when
you look to the coast and what was said in regard to that, and then look to
the mountains and what was said in regard to them, and then put the two side
by side, they supplement each other, and make out, I submit, an irrefragable
case for the United States upon this question.
I shall not weary the Tribunal by going over the arguments that
have already been advanced by Mr. Watson in regard to the mountains, and I
shall leave the demonstration exactly where he left it.
I could not add anything to it if I would, and it would be unduly taxing
the patience and time of the Tribunal for me to go into that question. I shall
therefore rest upon what he has said, and what appears in our written
Argument, all that the United States contends for in regard to the mountains,
and what mountains were meant as demonstrated by the negotiations.
It is asked, what is the effect if it should turn out that there are no
mountains where these mountains were supposed to be ?
The way in which it presents itself to my mind is that those mountains on
the map were just as effectual for indicating the idea that they had for dividing
up this territory as they would be if they actually existed, j These mountains
had a relative situation in regard to certain things that were individualised and
known, and known just as well at that day as they are at this day. I refer
to the 'inlets. If, knowing these inlets and their situation, they referred to
mountains which appeared upon the maps to run around them, and said,
"There we will put the line," although you may not be able to show exactly
Avhere the line would go in the interior, there being nothing individual there
to mark the exact limit, yet, relatively, so far as the inlets are concerned, which
were known and had individual characteristics, the line is fixed by the
mountains just as much as if they were there to-day. Suppose two adjoining
landowners lived on our western prairie country, where one acre of land appears
fcxactlv like another acre of land—all a broad expanse of blooming prairie—
where" you cast your eye on one part of it at one moment, and then turn
round, and could not say for your life whether or not you are looking at
the same place that you were looking at before, and suppose these owners of
5 H
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larcre tracts of land which were adjoining and which under their grants or
deeds were not exactly delimited would say, " Now, • we . will enter .into a
writing as to where we will draw this dividing line." And suppose it was m
the gloaming, and they looked out, and here to the left lay fields that were
fenced up, and on the other side fields, likewise fenced, and m between was a
broad expanse of this indefinable prairie. And suppose they said, " W e will
draw the line through there, where those bushes are," and they understood
that in drawing that line certain fields that were distinguishable from the
balance of the prairie would fall on one side, and • certain other fields that
Avere distinguishable from the balance of the prairie would fall on the other
side, but that in betAveen, one acre appeared like another acre.
And suppose they drew the instrument, having had pourparlers and
Avritten negotiations leading up to it,.and that one party went into possession
of the fields that day on one side, and held possession for a long period, and
suppose in the meantime the line through this prairie was never delimited, and
now the question comes up, Where are you going to run the line? And
•suppose it turned out that Avhen they looked, at anel designated these bushes
they did not happen to be bushes—that they mistook them—that they were a
a flock of sheep and that the flock of sheep walked off, and there was nothing
there to show just exactly where they Avere, but it was understood, however,
about Avhere that flock of sheep was relatively to these fenced-up fields—and
then the question came as to laying down the line. There might be controversy
as to just where that line would ..go along that prairie—where it Avas not
marked out; but there never could be any controversy in regard to that
field Avhich was designated and knoAvn, into the possession of which the -party
Avent, the field'that Avas clearly on the one side of where there appeared to
be bushes.
:[;vv^}\
And so I sa3^ that that illustration applies to the mountains here so far as
these inlets are concerned. If the mountains appeareel to run around the inlets,
and leave them clearly on the Russian side ; if they made a contract with
refereoce to those mountains and Russia went into possession and sold, to
America, and America remained in possession, and • maps were published
showing the interpretation put by the different Parties upon this Treaty, I say,
so far as construing that Treaty in reference to the inlets is concerned, it does
not make any difference whether the mountains walked off or not. They are
just as significant for the purpose of delimiting the line in reference to the
inlets as if they were really there* to-day.
This brings me, then, to the evidence of the maps, as issued after the
Treaty/as to what mountains the Treaty meant. These maps laid down the line
approximately where the chain, or range, or crest was supposed to be. They
laid down the line clearly to the interior of the heads of those inlets. 1
insist that that is a clear interpretation put by these parties upon what was
meant,'so far as the mountains were concerned, in respect of drawing this line.
Tbey not only laid down this line approximately where the mountains were, but
they laid it down without showing the interior and higher range of mountains.
Whether it wasthat they supposed that these mountains did not exist-, just as
Vancouver depicted them, it is very clear that those maps spoke one concurrent declaration, and that was that the seaward mountains depicted on
Vancouver's map as being near and parallel to the shore had nothing to do
with laying down this boundary line.
t I will not trouble the Tribunal— as I am hurrying to a conclusion as
rapidly as I can—with looking at the maps now, but I ask that you examine
Russian Admiralty map of 1826, United States' Atlas, No. 11, the Arrowsmith
map of 1833, United States'Atlas, No. 12, and the note on the ArroAvsmith
map m regard to that being the boundary line under the Treaty ; and that you
look at the Brué map of 1833, United States' Atlas, No. 13, Greenhow's map
of 1844, De Mofras' map of 1844, the Russian map of 1861, the Berghaus map
of 1863, the Russian map of 1844, revised to 1864. All of these maps, if yob
wiU examine them carefully, lay down this boundary line around the heads of
toe inlets ; they lay it down through territory where there are no mountains.
There is a clear space between this line and the mountains next the sea. No
one at that time ever deemed that the mountains which ran along the coast—
those nearest to the sea—were to be the controlling mountains, but the controllin and dominating idea that was in the minds of those who interpreted
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the Treaty, and, ; so far as interpretation is <
ed, I
official maps, some-of which, are mentioned h
around the heads of the inlets.
I Now, you come to the British Admiralty
of 1856,
2 865, the Arrowsmith map produced in theî Atlas,]
.was printed by order of the House of Common
same demonstration, and then to the United i
have Russia, Great Britain and the United Stî
after. the \ Treaty, all of them concurrino- wb
laying down this boundary line, fixm» rt wi
those mountains that are nearest to the sea ai
emphatically as a declaration could be made
regarded that these seaward mountains' had an ything to do with t
delimitation.
The same interpretation Avas given by the officia I maps of the
Canada, corrected to 1882, British Atlas 3 1 'and 3 I, and the hi
Columbia 1884. It seems to me that this is a fair cc nclusion :—
Here are Russian, Canadian, English, American anel private maps all by
Avellknown cartographers . from the year after the Treaty to the year of; the
American purchase, and American and' Canadian maps after the purchase, all
of them showing the boundary line as it was understood under the terms of the
Treaty, all of them showing mountains . next to the sea, and not one of them
drawing the line along the summits of these mountains but segregating' tbem
in such a pronounced anel conspicuous way by layino* it down with an interval
of clear space of many miles that the line could not possibly be associated with
them. From the time of the Treaty of 1825 'down to 1895, a period of seventy
years, so far as we are advised up to this time'no'official map Avas ever issued
showing the boundary; line drawn along the summits of. the mountains next to
the sea, and of the scores of maps issued during that period by cartographers
not one has been produced that so depicts the line.
I am not insisting that the maps of private cartographers are binding
upon Governments in the matter of,-interpretation—-not at. all ; but I do
say that they go to make up the history of the time. • The Government
>Yas hardly ignorant of their existence, and they certainly challenged the
attention of the official cartographers, and then when you have the Government, after declarations had been brought home to it, making maps in a
similar Avay and making a concurrent declaration, it lends more emphasis at
least to the action of the Government, anelshoAvs that the minds of Government
officials must haA'e been challenged to the question, because it cannot be
supposed that they -were ignorant of the existence of all these, maps, and the
message,which they spoke.
. , The Attorney-General asserts that mountains are necessary within the
10-marine league" limit, in order to draw the boundary of the Hsiere and gLvg
operation to the Treaty, and that the Treaty presupposes, that mountains exist.
On p. 65 he says :—•'
" I shall have to refer to this point in connection with the mountains, or,
to put it broadly, I ask the Tribunal to advert to the fact that, unless there are
mountains, this Treaty really cannot be AA-orked'at all. The existence of a
10-league line is not a provision that you are to have recourse to if there are
no mountains at all. The whole terms of the Treaty show that you must first
find your mountains, and the 10-marine league line is a qualification upon the
mountains, in case they recede to a point beyond that distance from the

Then, again, on p. 191, Mr. Turner said :—
" I say if the negotiators assumed.that the mountains migkl
particular points more than 10 marine leagues, might they.not have
possible that they'might wholly depart more than 10 marine league;
entire line ; and in that case are we to contemplate that they intendTreaty should fail ?
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" Sir ROBERT FINLAY : They do not provide for that case. All I can
submit of course, is upon what the negotiators have done ; and I respectfully
submit that the language of the Treaty is such that it is incapable of application
unless the line of mountains is found. I am, of course, aware that it is
contended on behalf of the United States that there are no mountains that
answer the description of the Treaty, and then it is said you are to take a line
which at every point is 10 marine leagues distant from the head of any inlet.
Well, I contest very respectfully both of these propositions. I say that the
Treaty does not apply if there are no mountains, and I say that in point of fact
there are mountains."
Again, on p. 32—1 will not read it. It is to the same effect. Now, this
seems to be a change of attitude on the part of Great Britain, and we have
been charged with some inconsistencies, and it gives me some p l e a s u r e d point
out an inconsistency on the other side. In the British Case, p. 81, it is stated
that—
" The 10-marine-league line applies to supersede the mountains only where
the mountains cease altogether or recede beyond the 10 marine leagues. In
the latter case the artificial line begins where the mountains cross the 10-league
limit and ceases where they recross it."
Now, that might, of course, be interpreted to mean that it is only to
supply the place of the horse-shoes, but I think that the broad language in the
first part would fairly bear the construction that where they ceased altogether,
the 10-league limit was to prevail. However, that may not be tbe meaning.
The British Argument, p. 27, is as follows :—
" The meanings assigned above to the words ' ocean ' and ' coast ' are not
only natural meanings of the terms themselves, but they harmonize perfectly
with each other and with the context in which they occur, and if there had
been no inlets penetrating the mountains, or extending to a depth of 10 marine
leagues, the suggestion that the line was to follow the limit of tide-waters
would probably never have been heard of. In that case the line would have
been drawn in the absence of mountains at 10 marine leagues from the general
line of the outer coast."
Even if the interpretation of the other passage should be doubtful,
that very clearly puts the proposition that if the mountains fail altogether
the line is to be drawn within 10 marine leagues from the coast.
I submit that it is a very forced construction to claim after all
that had been said about mountains by. these negotiators, and about the line
drawn parallel _ to the mountains, sometimes the mountains being taken, and
then again a line being suggested without the mountains, and finally the
mountains being corrected by the 10 marine leagues—that it is inferable that
these negotiators intended that the Treaty should fail unless there were
mountains somewhere within the 10 marine leagues. They manifestly believed
that there were mountains, and they also believed that they might be nearer
or further off. To say, after they had worked three years on the Treaty, that
they intended, if no mountains should be found there corresponding to the
Treaty, that the Treaty should entirely fail, seems wholly inadmissible.
The Attorney-General says that if there are no mountains the Treaty fails.
If the Treaty fails because there are no mountains, and if the Tribunal
should find that there are no mountains anywhere within the 10 marine leagues,
what would be the consequences ?
The United States has been holding under colour of title from Russia,
referring back to the Treaty with Great Britain, but still independently of it,
under a conveyance from Russia, and for a long period of time has been in
possession of the heads of these inlets.
Suppose that there should be no mountains, and suppose the Treaty
should fail, in what attitude would it leave Great Britain ? All her rights to
that territory are based upon the Treaty, and the attitude of the Parties
would be that the United States—the Treaty having failed entirely—would be
standing upon her Russian title, with possession, and Great Britain would be in
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the attitude of presenting claims upon a Treaty that has entirely failed—a
paper title void for uncertainty.
Now, what would be the effect of her alleged protests? What would be
the effect of claiming that the matter was sub judice if anv such conclusion as
that were urged? .1 submit that that would bring about a consequence that is
not to be contemplated for a moment.
The Attorney-General admitted that if the mountains came in at some
places answering to the Treaty, if only at one or two, then the Treaty would
not fail, t It may be that the Tribunal will find that there are mountains here at
some points. They might find that the mountain range from Mount Elias to
Mount Fairweather corresponds
The PRESIDENT : May I ask you, Mr. Dickinson, because I do not know
whether you said you were going to deal with it, do you say that there are no
mountains anywhere—is it your contention that there are no mountains which
correspond with your view of the Treaty ?
Mr. DICKINSON : The Case of the United States took the position that
there were no mountains within 10 marine leagues. I understand that the
President addressed to me now a question in regard to my opinion.
The PRESIDENT : No, not your opinion ; I have no right to ask your
opinion. <.'$ v;;..,
Mr. DICKINSON : Yes.
The PRESIDENT : I asked whether, on behalf of the United States, you
contend that even assuming that we were to adopt your view—even assuming
that—of the main Argument that there are no mountains which correspond to
the Treaty. I must know what you are going to contend.
Mr. DICKINSON : Well, that is the contention of the United States ; that
is the contention made before the Tribunal.
The PRESIDENT: We are not going to hear any argument from you
about that ?
Mr. DICKINSON: On that point—no, Sir.
The PRESIDENT : Very well ; thank you.
' Mr. DICKINSON : That has been sufficiently presented ; and Mr. Watson
read, i ' believe, after the close of his argument, a paper which set forth
substantiaUy our view upon that question.
The PRESIDENT : Very well.
Mr DICKINSON : Now, 1 insist that the 10 marine leagues determine
the boundary even if'the mountains fail altogether
I shall not ask the
Tribunal to go to the negotiations upon that point ; but I request that I be
permitted to submit these references upon that question, so that it will appear
in the Argument in consecutive order.
The PRESIDENT: Certainly.
Mr DICKINSON • The Tribunal is familiar with it ; and it wiU spare the
patience of the Tribunal to some extent, and at the same time put m
consecutive form what I have to submit upon that point
: Mr. Canning at first expected to fix the line 50 or 100 miles back from the
coast. (United States' Case Appendix, p. 148.)
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' His idea Avas a line of elemarcation ; to be 'drawn between• thé southernmost settlement of Russia and the northernmost post of. the North-West Company. {Ibid., p. 145.)
.
-f^m
Russia proposed the mountains which boreler the coast from the head
of Portland Channel to render the line as distinct as possible. {Ibid., p. 158.)
Sir C. Bagot then proposed the line at a fixed distance of 10 leagues from
the shore. {Ibid., p. 159.)
_
Russia urged advantage of natural partitions, {Ibid., v. loi.)
Mr. Pelly suggested a more particular description of how the mountain*
ranged with the Toast, as they might really be a very considerable distance,
and proposed 10 leagues as a limit: (British-Case Appendix, p. 80.) 1 vj;.
Mr. Canning informed Count Lieven that he would require a qualification
of Russia's Avishes by a more definite description of the limit. (United States
Case Appendix, p. 180.)
Count Lieven informed Count Nesselrode that England would require a
more definite description of the limits. He said :—
" The proposition of our Court was to make this frontier run along the
mountains which follow the windings of the coast to Mount Elias. The English
Government fully accepts this line, as it is laid off on the maps ; but, as it
thinks that the maps are defective and that the mountains which are to serve
as a frontier might, by leaving the coast beyond the line designated, inclose a
Considerable extent of territory, it wishes the line claimed by us to be described
with more exactness, so as not to cede, in reality, more than our Court asks
and more than England is disposed to grant." {Ibid., p. 178.)
Mr. Canning instructed Sir Charles Bagot, that even if the mountains
should-prove to be far removeel from the coast • the line must not be carrieel
further than a specified number of leagues. This was in connection, with his
suggestion of the seaward base. He said :—
" There are two points which are left to be settled by your Excellency—j
" 1 . In fixing the course of the eastern boundary of the strip of land to be
occupied by Russia on the coast, the seaAvard base of the mountains is assumed
as that limit ; but we have experience that other mountains on the other side
of the American continent, which have been assumed in former Treaties as lines
of boundary, are incorrectly laid down in the maps; and this inaccuracy has
given rise to very troublesome discussions. It is, therefore, necessary that some
other security should be taken that the line of demarcation, to be drawn
parallel with the coast, as far as Mount St. Elias, is not carried too far inland.
"This is done by a proviso that that line should in rib case {i.e., not" in that,
of the mountains, which appear by the map almost to border the coast, turningout to be far removed from it),'be carried further to the east than a specified
number of leagues from the sea. The utmost extent which His Majesty's
Government Avould be disposed to concede, would be a distance of 10 leagues ;
but it would be desirable if your Excellency were'enabled to-obtain a still more
narrow limitation." {Ibid.,-p. 181.) -J ..,.,,
m Mr. Canning's draft Convention inclosed to. Sir Charles Bagot he
provideel :—
'^Article III. 1. ... . That the said line of coast on the continent of
America, which forms the boundary of the Russian possessions, shall not, in any
case,_ extend more than—marine leagues in breadth from the sea towards the
interior, at whatever distance the' aforesaid mountains may be."
(Ibid.,
V
p. 183.)
• J
Russia's counter-draft abolished the mountains as the boundary
and proJ
vided :—
j
" Article II. The lisière (strip of territory). on the north-west coast
belonging to Russia, from Portland Channel to the point of intersection of the
139th degree of west longitude shall not be wider on the continent than 10
marine leagues from the shore of-the sea. {Ibid., p. 194.)
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Mr. Pelly suggested that " i f the summit of those mountains exceed
10 leagues, that the said distance be substituted instead of the mountains."
(British Case Appendix, p. 110.)
Mr. G» Canning's instructions to Mr. S. Canning, explaining his position :
J The next articles relate to the territorial demarcation, and upon them I
haAre only to make the following observations :—
"TheRussian Plenipotentiaries propose to withdraw entirely the limit of
the lisière on the coast, which they were themselves the first to propose, viz.,
the summit of the mountains which run parallel to the coast, and which appear,
according to the map, to follow all its sinuosities, and to substitute generally
that which we only suggested as a corrective of their first proposition.
I We cannot agree to this change. It is quite obvious that the boundary
of mountains, where they exist, is the most natural and effectual boundary.
The inconvenience against which we wished to guard was that which you know,
and can thoroughly explain to the Russian Plenipotentiaries, to have existed on
the other side of the American continent, when mountains laid down in a
map as in a certain given position, and assumed in faith of the accuracy of that
map as a boundary between the possessions of England and the United States,
turned out to be quite differently situated, a discovery which has given rise to
the most perplexing discussions. Should the maps be no more accurate as to
the western than as to the eastern mountains, we might be assigning to Russia
immense tracts of inland territory, where Ave only intended to give, and they
only intended to ask, a strip of sea coast.
I To avoid the chance of this inconvenience we proposed to qualify the
general proposition ' t h a t the mountains should be the boundary, with the
condition if those mountains should not be found to extend beyond 10 leagues
the
from the coast.' The Russian Plenipotentiaries now prop
distance invariably as the rule. But we cannot consent to t
than
mountains, as I have said, are a more eligible bounds
nary
line of demarcation, and, this being their own original
Plenipotentiaries cannot reasonably refuse i adhere
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Mr. Dickinson.' than 10 maritime leagues from the Pacific Sea the line of demarcation for that
space shall be a line parallel to the sinuosities of the coast, so that the line of
Oct. 7,1903. £ m a r c a t i o n s h a i i n o t be anywhere more than 10 leagues from the coast "
(United States Case Appendix, p. 216).
Alterations by M. Matusevich :—
" Article IV. . . . but that wherever the distance between the crest of the
mountains and sea shall be more than 10 marine leagues, the boundary of this
same strip shall be formed by a line parallel to the sinuosities of the coast,
and which shall nowhere be more than 10 marine leagues from the sea"
{Ibid., p. 221).
Mr. S. Canning to Mr. G. Canning, 17th February, 1825, reported
that :—
| The line of demarcation along the strip of land on the North-West Coast
of America assigned to Russia is laid down in the Convention agreeably to your
directions," &c. {Ibid., p. 223).
Count Nesselrode wrote to Count Lieven, 20th February (3rd March), 1824,
regretting that mountains without distance limitation had not been adopted

{iïid., pC226).

Count Nesselrode again wrote to Count Lieven, 13th March, 1825, to the
same effect {Ibid., p. 227).
Count Lieven wrote to Count Nesselrode, 8th (20th) May, 1825, reporting
the reason for Mr. Canning's insistence on distance limitation to have been as
stated by him :—
" '. . . not from any intention of acquiring an increase of territory, or of
limiting the extension of the Russian possessions, &c." {Ibid., p. 230).
Now, coming to the mountains between the head of Portland Canal and
Lynn Canal, I think that there can be very little doubt as to the idea that
should prevail in regard to their characteristics. No one contends that there
is anything like an individualized range or crest of mountains naturally connected together, which, as contrasted with the other mountains there could be
pointed out, and of which it might be said ; " Well, noAV, that is a range of
mountains as we so understand that term " ; or " that is a chain of mountains";
or " that is a crest of mountains." It is a high mountain plateau as shown by
the photographs, as shown by the Contour map, and by the affidavits that
have been adduced on behalf of the Uniteel States, cut up here and there by
glaciers, the whole elevated mass-^eroded by water action, Avith peaks all over
it without any sort of array, or orderly fashion, without any connection ' one
with the other apparently, except in short stretches—and that I will refer to
hereafter—running part of the time parallel to part of the coast, and again
transversely to parts of the coast. If anything like a crest answering the terms
of the Treaty is to be arranged out of that mountain formation, it must be
purely by an arbitrary selection of peaks.
Now it must be treated in one of tAvo forms. We may say that there are
peaks generally parallel to Avhatever may be determined to be the coast—that
can be connected together in some sort of fashion—and that there is a succession
of these peaks lying like terraces one behind the other. If you connect one
set and say it is a mountain crest, you may likewise go back, of that and take
another set and say that this is a mountain crest, and so on as far back as our
investigations of the territory have gone.
There is part of that territory in which there has been no survey at
all. You see it depicted on the map—a white space there between the black
interior line and the mountains which are shown there by the colouring is
unknown territory.
If you treat it as a succession of peaks that may be connected together,
on a line parallel with the coast, then which set of peaks are you going to take ?
Someone might say, " Take that set next to the sea." *I say there, is no
warrant in the Treaty for saying that. If I should be asked, " What set
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should be taken ? " then if the Tribunal shall come to the conclusion that it can
make a crest answering the Treaty out of such peaks, I would say that set
which could be connected together, and which would replace the mountains
that were shown upon the maps, and would have, so far as the inlets and coasts
are concerned, the same characteristics that those mountains had They were
treating of coast which meant all the coast, and were referring to mountains
which ran around the coast, and if you are going now to this jumble of mountains to take a set of peaks and make a connected crest, I say you must take
that set which would come nearest answering to the imaginary mountains
mentioned m the Treaty.
There i s o n e other Avay in Avhich this mountain formation may be looked
at, and that is regarding it as one mountain mass, eroded and cut up with
peaks all over the mass ; but the Avhole as one mountain. If you regard the
whole as one mountain, then where must you put the line ? You must put it
at the crest if it is within 10 marine leagues of the coast. You cannot put it,
certainly, where Great Britain has drawn" the line in either aspect of the case.
Whether you treat it as a succession of peaks, or whether you treat it as one
mountain mass, you cannot consistently with the Treaty and what the
negotiators had before them—the object that they intended to conserve—place
the line upon either theory where the British line is placed.
Now, let us recur to what I shall term the " British mountain line." The
Attorney-General said that in our theory of the case we had accomplished
a miracle. He said that Ave had abolished the mountains altogether. Now, I
will undertake to show that so far as this mountain crest is concerned we have
not out-done him at all. He finds Scripture warrant, however, for what he has
done. We have the authority of the Psalmist for saying that the mountains
skipped like rams, and the little hills like lambs, and that Sirlon and Lebanon
leaped like a young unicorn.
I call attention to how this mountain crest of the Attorney-General leaps
and springs, and what wonderful feats it performs. In this connection I call
the attention of the Tribunal to the detailed criticism that is made upon this
mountain line which appears in the Appendix to the United States' Argument.
I shall only touch upon a few points ; but that contains in a very extended form
what we have to say. Most of it has been read by the Attorney-General. I
shall not now repeat it, for I am endeavouring to finish this Argument, and
do not want to go into details where it can be helped.
This British line along the coast has no legitimate connection with
Portland Canal whatever. And see what a lisière it makes. The line runs up
Portland Canal to its head and then comes back making three sides almost of a
parallelogram and then starts to the north. The condition of the Treaty was
that it shall go up Portland Canal to the 56th degree and thence to the mountains. Is it reasonable to say, if the Tribunal shall hold that that means in the
same direction till you get to the 5Gth degree, that you shall come back toward
the coast 57 miles to look for the mountains? Must you not look for the
mountains that are proximate to where the line strikes the 56th degree and
those mountains which were correlated with the head of Portland Canal and the
idea of continuation around the head of Lynn Canal ?
Erom the 56th parallel to the 145th meridian it is about 440 miles, and
in this distance the British mountain line crosses arms of the sea fourteen times,
over thirteen different inlets, and of the total distance 34 miles of this so-called
mountain line are over the water. Now, from Holkham Bay to the end of
Gastineau Channel—just along here where I am pointing {indicating)—it runs for
46 miles leaving a width of Hsière oi from 1 to 3 miles only. After ascending
northerly along the eastern shore of Lynn Canal up to the peak marked there on
the British line, after following the Attorney-General in his career across valleys,
and from mountain peak to mountain peak, after getting to this point going
parallel with Lynn Canal, one naturally would suppose when he named the
next peak and designated a mountain crest, that you would find it further up
Lynn Canal, somewhere on one of the higher peaks, m the same direction as
that in which we have been travelling. But when we turn to learn from him
where the next peak comes, we find that, with the lightness and nimblene.sof
Ariel in the Walpurgisnacht-traum, he has ; ipped over a distance 12 miles
across Lynn Canal, anel rather mockingly cries back to us :
[1060]
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' Gab die liebende Natur,
Gab der Geist euch Ffuegel,
Eolge meiner leichten Spur
Aufzum Rosenhuegel."
id Alpe: lumen there, but he must seek the
The Attorney-Genera
the higher mountains that border
rarest specimens far into the
the head of Lynn Canal.
Then between Lynn Canal and Glacier Bay M: . King admits (British Case
Appendix, p. 308) that there is—
" . . . an exception to the general rule of mountain ridges closely
paralleling the adjacent coast. To find mountain ridges parallel to toe coast it
is necessary to go somewhat further back," that is further back than this line
is drawn.
The topographical maps of the British Commission show mountain
masses between Lynn Canal and Glacier Bay which have a certain parallelism
to the shores of Lynn Canal, and yet the line crosses these ranges transversely
and without any regard to the topography, and then runs across Glacier Bay
to the Fairweather Mountains which are separated from the mountains to the
eastward by Glacier Bay and other valleys.
Now, I come down to peak 4881, on Thomas Bay. I b i s is another
summit which is the western end of a ridge, running east and west, across the
I general trend " of the British line, as you will see.
If you look at that profile which 1 have passed up—I have passed one to
the Attorney-General.
The PRESIDENT : What is this, Mr. Dickinson ?
Mr. DICKINSON : This is peak 4881 on the contour maps, where the
British line crosses. This is another summit—so called—but this summit—this
peak, which is chosen to be a part of a crest, is, I insist, not a summit at all,
but the western end of a ridge,running east and west across the " general
trend" of the British line. This ridge is about 15 miles long, and slopes down
from a height of nearly 8,000 feet.
Now, certainly, whatever may be said about mountains, that is a mountain
running transversely to the British line, and the line is not put upon the
summit, but upon a foothill of the mountain, and if you will examine the map,
you will see where the British line runs, and then the profile running back
shows that it is not upon a peak at all.
Mr. ROOT : At what point ?
Mr. DICKINSON : Thomas's Bay.
The PRESIDENT : Have these profiles been s own to Mr. King* ? Any
profile of this kind ought to have been submitted to omebody who can check
it. Has it been shown to anybody ?
Mr. DICKINSON : I passed one over.
The PRESIDENT : No, I mean the profiles that Avere put before us by the
other side officially.
Mr. DICKINSON : They wer

shown to us until used in Argument.

The PRESIDENT : You do not follow me, Mr. Dickinson, the profiles used
by the Attorney-General were given you before the Arguments were
completed.
Mr. DICKINSON : They were
Argument.

at the 1

} he showed them
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The PRESIDENT : There were other Counsel following.
Mr. DICKINSON : Yes.
The PRESIDENT : I only wanted to know whether he has seen them.
Mr. DICKINSON; I do not think he has.
The PRESIDENT: Thank you.
I | P ROBERT FINLAY: I am told, my Lord, Mr. King* has not seen these.
Mr. King does not happen to be here at the present moment.
The PRESIDENT : I only wanted to know.'
Mr. DICKINSON : I only put them in for illustration, and, of course, they
are subject to criticism and correction.
The PRESIDENT : This one is an easy, one to follow ; you can follow this
one quite easily.
Mr. DICKINSON : Now, another illustration is furnished by the peak
defined as " 3500 to 3750."
The PRESIDENT : On the south.
Mr. DICKINSON : At the head of Gastineau Channel, just where the line
descends to Mendenhall Glacier.
The PRESIDENT : Yes.
Mr. DICKINSON" : This peak is merely part of the slope of a great plateau
to the northwarel of it.
I hand in a profile of that. It represents a
section coining down from a peak 7,750 feet high, which is about 25 miles to
the northward and eastward of the British peak near Gastineau Channel.
The PRESIDENT : Will you kindly have marked upon this the compass
bearing ; I mean the direction of the line of the compass, because obviously
that one is taken in quite a different direction from the other, and looks to me,
according to the map your Assistant has pointed to me, to run north-north-east,
or something of that kind ; therefore, you ought to have the compass bearing

Mr. DICKINSON : I wiU have that done. Now, another profile in the
region of Yakutat shows the relation of peak " 5500 to 5700."
The PRESIDENT : As pointed out by your Assistant, whereas the other
one—if one foUows perfectly—ran approximately perpendicular to the coast—
this one appears to run AY ell up into a sort of angle somewhere about N.N.E.
Mr. DICKINSON : Yes, the point I am making, however, is that this
so-called peak is part of a mountain ridge, but not the crest of it.
• The PRESIDENT : Well, it is very useful for us to have them if they are
right. There is not the least doubt about it.
Mr. DICKINSON : I am quite sure there is no purpose in not submitting
them, and if I had anticipated at all that any question would have been raised
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to the propriety of the procedure I would have done so. Fortunately the
Tribunal has the "ri^ht to call in experts on all these matters, and if there
be demonstrated. I also hand in

as

g h o u l d b e a'ny m f s t a g e it c a n easiiy

The PRESIDENT : What is this one ?
Mr. DICKINSON : That is the first one.
The PRESIDENT : Thomas's Bay, Gastineau Channel.
Mr. DICKINSON : That is marked on it.
Mr. LODGE : This is Yakutat Bay.
The PRESIDENT : That is the third one, is it ?

Thank you.

Mr. DICKINSON : NOAV, I will pass up two profiles parallel to sections of
the British line.
The PRESIDENT : What is this, Mr. Dickinson ?
Mr. DICKINSON : Those are profiles of mountains back of the British
line. They are both roughly parallel to the British line ; the first runs along
the eastern shore of Holkham Bay and Endicott Arm from 5 to 10 miles
inland of the British line, and I desire these to be compared Avith the profile of
the line at the same locality handed in by the Attorney-General. They are
draAYn to the same.scale, and show the mountains lying to the interior anel back
from the ocean.
The P R E S I D E N T : You must really have the points of the compass put
upon them.
Mr. DICKINSON : Yes.
Sir ROBERT FINLAY : I understood the arrangement was that these
Avere prepared by Mr. Tittmann and Mr. King together.
The P R E S I D E N T : I think so, but never mind, we will take them as
they are.
Mr. DICKINSON : I do not understand, Mr. Attorney-General, that there
was such an arrangement. The Tribunal asked if profiles could be made, and
I think Mr. King and Mr. Tittmann agreed that they could be.
The PRESIDENT : They can be checked now, Mr. Dickinson ; we will
not raise any difficulty about it. I did ask Mr. King and Mr. Tittmann to do
it together, but it makes no difference ; I daresay if they look at them now
Mr. TURNER : I do not think the Chief Justice asked that they should do
it together, he asked if it could be done.
The PRESIDENT : I think the Senator is right ; that is Avhat I put ; I
thought they would do it together, but it makes no difference.
Mr. DICKINSON: I understand Mr. King has made some profiles which
will be passed in ; I do not know.
Tlie
PRESIDENT : Are you informed that this is paraUel to what vou call
the line of the coast or perpendicular ?
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Mr. DICKINSON: No, it is rougl
designated by the profile that was passed ir
the connection of peaks, which is just back
The PRESIDENT: I am very sorry
somebody must put on where those are or
Mr. DICKINSON: 1 ppre
Now, the United States' pr
tains from 1,000 to 2,400 feet higher than those
British line in front of them. And, similarly, 1
shovYS that the mountains are from 600 to 1,500 i
to seaward shown on the British profile.
The PRESIDENT : Well, Mr. D i d LSOU, as you have just read that, will
you kindly have marked on this survey-—get your Assistant to mark a dotted
line where those profiles are place
Let them be marked in dotted lines,
either red or blue as you like,
e they are, and then we shall judge of
them.
Mr. DICKINSON : That will be done. Of course, I am not con jnding
that these profiles show mountain crests in accordance with the terms of the
Treaty at all. I am simply showing that if there is going to be such thi
as making a mountain crest comply with the Treaty by connecting peaks witli
-peaks, that there are higher peaks and still higher peaks so far as our investigations show, and so far as the testimony in this record tends to show the
facts—that there are higher peaks further back than the survey extended,
Now, whether those peaks shall be regarded as mountain crests is a matter foi
the Tribunal to determine ; but I certainly do contend that there is no Avarranf
for taking tbe mountains next to the sea, and that if a choice is to be made oi
these peaks that choice should at least be controlled by con;
ly
as possible, to what shall be determined to have been the intention of the
Treaty makers when they contracted with reference to a mountain crest Thi
intention clearly applied to mountains running around the heads of the
and inlets.
A mountain peak connection could not be carried up the
of Lyi
Canal to its head by the nearest mountains to the coast, for it notps
on summits but on slopes. Mr. King, on p. 308 of the British (
says :—
I On the contrary, were it attempted to follow the summits of the mountains
in a direction parallel to the shores of inlets, the line AYOiild as soon as it passed
inland from the general coast encounter a succession of ends of comparatively
narrow mountain ridges running at right angles to toe course of the line, from
each of which to the next it would have to pass by springing over intervening
valleys. Conformably to the requirements that the mountain boundary of the
coast strip shall follow in a direction, as nearly as may be, parallel to tl
general line of the coast, the summits
hills to
that mountains are to be, dis
rising above the timber line, the i
follow will be selected by, at
itermediate hills or
summ ts of such c
line may be carried
spurs, to seek the ridge
valley of considerWhere
the
<
along a well-defineA ere
Ill
be preserved by
able "depth, the general parallelism of th
carrying it across the break by a straigl
I It should be remarked that, whih
larly to the coast from the 56th paraUi
west of Cape Spencer a repetition of th
nge. These mountains rise almost
coast, in the massive Fairweather
immediately from the ocean shore to : high and continuous range several
thousand feet in height. Beyond, aero; the Alsek River, are the Mount St;
Elias Alps, also of a great height, but further from the shore. The survey of
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this range by the Commissions under the Convention of 1892 was imperfect.
The
accurate investigation of the topography was resumed near Yakutat
Bay.
"BetAveen Lynn Canal and Cape Spencer, Icy Strait cuts in nearly
-perpendicular to the ruling N.N.W. direction of the coast, and at right angles
to the valley of Glacier Bay and the general trend of the mountains. There is,
therefore, for the short space between Lynn Canal and Glacier Bay an exception to the general rule of mountain ridges closely paralleling the adjacent
coast. To find mountain ridges paraUel to the coast it is necessary to go
somewhat further back."
In regard to the inlets he says you cannot run along the mountains
nearest to the inlets because those mountains would not be the crest of
mountains, but would be the slopes of mountains which run transversely to the
inlet coasts. In regard to this British mountain line as it is presented, I am
quite sure that Mr. King does not mean in his statement to commit himself to
the conclusion that it is on a mountain crest, or that these peaks have any sort
of association by nature with each other.
On p. 307, in regard to this
mountain line, he says :—
" In the document hereto annexed, marked B, I have drawn a description
of the line claimed by Great Britain, applying the principles upon which Great
Britain concludes the line should 'be drawn to the topography, as I know it
from personal knowledge and the result of the survey above mentioned."
He does not commit himself at all to the statement that this connection of
peaks makes anything like a crest or range of mountains.
[Adjourned for a short time.]
Mr. DICKINSON : Mr. President, I intended to hand in, in the course of
my argument, a drawing showing how a line could be dravra parallel to a
curve, even though the sides of the curve at places should be nearer together
than twice the radius, and I now pass it up with a note of explanation. You
will see how, in treating a peninsula, when it gets to a certain point, the
developing circles lap over.
The PRESIDENT : I do not think anything is better than the way you put
it, that the outside circle governs and the outside circle swalloAvs up all the inner
ones. It was perfectly clear—your argument—as clear as could be.
Mr. DICKINSON : I make somewhat of a diversion here. It is just as
convenient as at any other time to caU attention to a statement made by the
Attorney-General.
In discussing the subject of territorial waters, the Attorney-General
asserted that, if the heads of the inlets belonged to Great Britain, British
subjects would have the right of passage through the territorial waters of
the United States to reach the British waters at the heads of these inlets.
(Sixth Day, p. 19.) And Mr. Robinson took the same position.
It is hardly necessary to make citations from writers on international law
to prove that such a privilege can only be claimed by virtue of conventional
agreements, and that it does not exist as an international right. To establish
this it is sufficient to show the attitude of the British Government on this
subject.
Sir Charles Russell during his argument before the Fur Seal
Arbitration Tribunal in regard to Article IV in the United States'
Treaty held :—
" The importance of Article IV is that it giv<
the United States—that is to say, it gives to United Si
to interior seas, to gulfs, to harbours, and to creeks
part of which, loould be in strictly territorial watei
upon the general rule of international law, the Unite
right of access at all" (13 F. S.,p. 142.)

emporar advantage to
subjects ights of access
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from Treaty, either of the
other, because it gives the
and creeks on the coast
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IV, something is riven which is not a viaht »«.,*
United States" on fhl one S , or o R u s t onThe
right of frequenting the interior seas gulfs, harbours
mentioned, all those pointing to territorialwatoS
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1 T ^ ^ w T ^ 6 1 1 0 6 3 , 0 ^ ^ 6 J o i n t High Commission which resulted in
the Treaty of Washington of 1871, the American Commissioners claimed the
natural right to navigate the St. Lawrence to and from United States' territorial
waters and thence to the ocean. In reply, the British Commissioners denied
the claim ot American citizens to navigate the St. Lawrence as of right b u t
expressed a willingness to grant it by Treaty stipulations, in exchange for
reciprocal privileges in other rivers flowing through American territory to the
ocean. (British Case Appendix, p. 211.) Thereupon the XXVIth Article was
inserted m the Treaty of 1871, which secured to American citizens a perpetual
right to navigate the St. Lawrence, and to British subjects the same ririit as to
the Yukon, Porcupine, and Stikine.
It is a curiouB fact that the law officers of the British Government held
that by this Treaty stipulation British subjects lost the right, which had been
granted them by Article VI of the Treaty of 1825, of navigating all the rivers
and streams in Alaska (except the three named) which cross the boundary line
in their course to the Pacific. Tlris opinion was bitterly attacked by Canadian
statesmen and jurists as a negligent loss of valuable rights. Among these
was Honourable Edward Blake, then Minister of Justice (United States
Counter-Case Appendix, p. 165). Honourable David Mills, late Minister of
Justice in the Cabinet of Sir Wilfrid Laurier, in a debate which occurred
in the Canadian Parliament on the subject, pointed out the effect of the Treaty
of 1825:—
I Which gave t o Russia a narrow strip of territory upon the coast south
of Mount St. Elias, extending as far south as Portland Channel, upon the express
condition that all the rivers flowing through this Russian territory should be
open to navigation by Great Britain for all purposes whatsoever.'
And, citing the opinion of the law officers, he said that—
I If the people on the western coast were now in a worse position than
they were before, it was due to the negotiations which took place at
Washington." (United States Counter-Case Appendix, p. 166.)
But there was no occasion for these complaints if, as now claimed by
Great Britain, tbe heads of the inlets, as well as the rivers which empty into
them, are in British territory.
Now, I understand that the Attorney-General draws a distinction between
rivers and inlets, and claims that a different principle might apply to inlets
from that which applies to rivers, and that, by analogy, he applies to inlets
the law as applied to straits connecting portions of the ocean. In such cases
by the law of nations the right is given to all nations, notwithstanelmg the
territorial rights of an adjacent Sovereign, to pass through all those straits.
That is a well-settled principle of international law. The rule that applies
to rivers should apply to these inlets. Navigating these inlets affects _ not
merely the the 3-mile limit, but an actual lisière, because if a hiiere is given
thirty miles wide on the inlet, that lisière makes that part of the inlet a
possession just as much as a river would be. So far from there being any
distinction between the rule that would apply to such inlets and that whicli
would apply to rivers, the very nature of the title would make the law of one
entirely analagous to the law of the other. I do not propose to develop that •
idea any further. I do not think that it is of any importance, so tar as our
present inauiry is concerned, bu't the proposition was advanced by the
Attorney-General, and I thought that some notice should be taken of it
I have now finished with the interpretation of the Treaty on the face of
the Treaty itself and upon the face of the negotiations, and I have said all that
I propose to say in regard to the mountains. The question of mountains has
5
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been gone into elaborately, as I have already explained, by Mr. Watson and
while^it would make my argument more complete, I feel that it would be
unduh* trespassing upon the time and attention of the Tribunal for me to
attempt to repeat the line of argument pursued by him upon that subject.
That brings us to the consideration of the actual interpretation put
upon the Treaty by the Parties themselves. The Treaty under which this
Tribunal is constituted authorizes you to look not merely to the language
of the Treaty, putting yourselves so far as you can in the attitude _ of the
Parties, and reading the language in the light in which they looked at it ; but
it also expressly authorizes this Tribunal to consider and give effect to the
interpretation of the Treaty, if there has been an interpretation put upon it by
Russia, Great Britain and the United States, acting as Governments, or by
those authorized to represent them. I first caU attention in this line of argument to the assertion by Russia in its official map put out in 1826. I assume
that no one would suppose that after these long Treaty negotiations, settling
disputed questions of so much importance, a map put out by either of the
Contracting Parties would not come under toe attention of the other Party,
and I take it that it will be assumed that maps put out, either by Russia or
Great Britain, in regard to that territory, showing their idea as to delimitation,
AY ere certainly brought under the attention of the other Government.
In 1826 Russia issued an official map. I only call attention to the maps
of cartographers generally, as my main reliance in discussing this question
shall be put upon the official maps. The maps of cartographers are only
brought iu incidentally for the purpose of showing that they were doubtless
known to the Governments, and challenged their attention to the subject
matter, and that the official maps put out after that were put out with the
knowledge of all that the publicists and cartographers and historians of
that time AYere saying on that subject.
This official map appears in United States'Atlas, p. 11. The boundaryline appears, approximately, at a distance of about 10 marine leagues from
the coast. At some places it is more, and at some less, but we might say
that it would be a substantially correct remank^. that it coincides with what would
be the 10-marine league line drawn if the mountains were not in existence.
And I further call attention to the fact that this line is located just about
where the mountains appear to] be located on the Faden map, and this lends
«trength and corroboration to the position which I assumed yesterday, that
the Faden map was not only before the negotiators, but probably was relied
on by them more than any other. Now, we do not claim that this map shows
the actual location of the boundary line. I am only referring to it to
show
The PRESIDENT: I do not think, Mr.Dickinson, that that is an accurate
criticism, that the line on Map 11 in the United States Atlas corresponds with
the mountains on the Faden map. I should have thought it was certainly
anywhere in connection with the Lynn Canal and Taku Inlet, very much
further out. I t is only a matter as you have mentioned it, and I have no
means of checking it except by looking.
Mr. DICKINSON : I think, Mr. President, if you will check it
The PRESIDENT: I will.
Mr. DICKINSON : You will find that for the most part of its extent it is
almost coincident with where the Faden's map puts the mountains. But I do not
put much stress upon that, because it really is not important for the question
that 1 have under consideration. The point that I ought to call attention
to
•=I h e PRESIDENT : I beg your pardon for interrupting you, but I did not
lite you to take me as agreeing to it, because it is the sort of thing I looked at,
and I had no other means of indicating.
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Mr. DICKINSON ; It does not disconcert me at all to be interrupted, and Mr. Dickir
I am always obliged to any member of the Tribunal if he will interrupt me if
I make any statement which calls for any explanation. Thia line runs Oct. 7, 19
distinctly round the heads of all the inlets and of the interior waters and it is
a very significant fact that from Mount St. Elias north there is an inscription
in Russian, to the effect that this line is laid down in accordance with the Treaty
of 1825.
Now, treating, as I have undertaken to show in the previous part of my
argument, _ these inlets as having individuality separate and apart from that
undistmguishable and unknown country in the interior, there was a plain and
express declaration on the part of Russia, shown by the inscription on the map,
that Russia at that time, within a year after the Treaty, understood that, whenever the line might be exactly located, it, at all events, included all of the
inlets and interior waters.
There was another map published by Russia in 1827. I wiU pass this
map up to the Tribunal, because it is of some interest. It is known as
Piadischeff's map. It is not strictly an official map. In fact, I may say it is
not an official map at all, but it is a map that M. Stoeckel, who negotiated the
Russian Treaty of 1867, is supposed to have given to Mr. Seward. It is a map
that belongs to Harvard University, as is shown by the endorsement on the
back.
The PRESIDENT : What is it called, Mr. Dickinson ?
Mr. DICKINSON : It is the Piadischeff map. It is what we call the
Sumner map, and if your Lordship wiU notice on the back there is an inscription showing it was presented to Harvard University by Charles Sumner in
September, 1867, and it is a map which is understood—it is so stated in our
Appendix to our Counter-Case—was before Mr. Sumner when he made the
speech advocating the purchase—the map upon which was based the United
States map to which I wiU call attention hereafter. Now, it wiU be observed
that that map lays down a line relatively just in the same way as the official
map of 1826 did to which I have called attention.
Mr. AYLESWORTH : Have you that map of 1826 before you ?
Mr. DICKINSON : Yes, your Honour ; I have it before me—I wiU turn

Mr. AYLESWORTH : Will you look at Mount Fairweather ?
Mr. DICKINSON : Mount Fairweather.
Mr. AYLESWORTH : I am not able to read the Russian, but I take it
that that mountain is the one indicated about midway between the line of
boundary and the sea.
Mr. DICKINSON : That is true.
Mr AYLESWORTH : How wiU that consist with the declaration of the
Russian Government in the Hudson Bay lease of 1839, which makes Mount
Fairweather the inland limit of the lisière ?
Mr. DICKINSON : Well, I do not suppose that that statement could be
reconcUed.
The PRESIDENT ; I quite follow you, Mr. Dickinson ; it was only because
I thought t h a t y o u put' t h i a little too. high about that
^
3
^
with these mountains that I ventured to interrupt you. It is the same thing
as Mr. Aylesworth is calling attention to.
5 K 2
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Mr. DICKINSON: On that point I consider Mr. Aylesworth is quite
correct.
The PRESIDENT : Yes.
Mr. DICKINSON : And my attention was really turned to the mountains
only so far as they go around the head of Lynn Canal.
Mr. AYLESWORTH : 1 might add, Mr. Dickinson, that that circumstance
made me wonder whether this map was, as you term it, an official map or not.
I am speaking without any knowledge on the subject, but what is the ground
for considering it a map issued officially by the Russian Government ? There
is nothing in the title.
Mr. DICKINSON : It is a navigator's chart.
Mr. AYLESWORTH: It is not called an Admiralty chart; it is a
general chart of the South Sea as I understand the meaning of the Russian.
Mr. DICKINSON : If your Honour will wait a moment I will have that
statement translated. The fourth line from tbe top are the words : " From
the equator to latitude 72 degrees 30 minutes."
Mr. AYLESWORTH : j From the equator to latitude 72 degrees
30 minutes north, and from longitude 112 degrees 30 minutes to 192 degrees
30 minutes east."
Mr. DICKINSON : Yes. Well that is a chart, a navigator's chart, and I
understand it is an official map, and 1 have never heard that questioned.
Mr. AYLESWORTH : But is there any evidence that it was published
or promulgated in any way by the. Government of Russia ?
Mr. DICKINSON : I have no evidence beyond what appears on the face of
the map that it is a navigator's chart.
Sir EDWARD CARSON: My friend also said, as I understand him, that
this was the map Mr. Sumner had.
Mr. DICKINSON : No ; I beg your pardon.
The PRESIDENT : No ; the one I handed to you is what Mr. Dickinson
thinks was before Mr. Sumner.
Sir EDWARD CARSON : I do not know what the evidence is of that.
Mr. DICKINSON: Well, it is stated in our Counter-Case, that this is
the map which Mr. Sumner presented to Harvard University just after his
speech. I do not regard that, however, as a matter of very great importance.
1 really mentioned it more as a matter of interest connected with a distinguished

The PRESIDENT : I understand.
Mr. DICKINSON : The probabilities were that way, but whether it va*
l i e identical map or not I do not think makes very much difference.
( This map—the Russian Admiralty map of 1844—appears in both atlases : the
United States' Atlas No. 22, and the British Atlas No. 15. There was another
map published in Russia in 1861, showing the line drawn in the same way,
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I I T ^ V ^ S I ? E N T . : ^ J o not want to lengthen the matter, Mr. Dickinson
but I think it only right I s h o u l d say to you I do not in the least undSstand
wha you mean by " official map.» I know Admiralty charts which
areTnt
for the purpose of navigating and which speak with all the information
about soundings and about channels and things of that kind, but there is
no such thing as an official map unless the Government have made some
statement with it. You may say " map of authority " if you like but " official
map conveys no meaning to me whatever.
Mr. DICKINSON : Well, probably I can convey the point that I intend to
make m a more general statement than by confining it to an " official map "
The idea that I intended to express by « official map " is this : a map published
by some department of Government which was—under the circumstances
under which it was given to the world—supposed to be known to the Government and the Government officials.
The PRESIDENT : Very weU.
Mr. DICKINSON : Now, whether it is an official map put out for the
purpose of declaring a boundary seems to me entirely immaterial. If it is a
map issued by the authority of the Government, if it speaks a message and
that declaration is permitted to go forth to the world, then it is official in the
sense in which I use that term, and for all the purposes for which I intend to lay
stress upon it. I take it that very much more significance would be given to a
map of that sort than to a map of a private cartographer. The Government is
expected to know about such maps. There is a great number of those
maps. All are concurrent in their testimony. They extend over a long period
of time. They make a continuous declaration of an historical fact, and all
intelligent Governments are assumed to know those facts, especially a Government that has been so enlightened upon all the questions relating to its
foreign relations as the British Government has been. I do not suppose
anyone would impute to the British Government ignorance of these maps or
their contents.
Assuming that these Russian maps were issued officially,
or semi-officially, as you choose to call them, that they made a declaration,
and that tbey came into the hands of Great Britain, it seems to me that if a
different interpretation was put at that time upon that Treaty by England, she
should have spoken and should not have allowed a matter of that sort to go unchaUenged. She challenged very promptly the claim of Russia under the Ukase
of 1821, and can it be assumed if maps official or semi-official were uttered immediately after that Treaty, and if they made a claim which affected these coasts in
any way different from what Great Britain understood that Treaty to express,
that they would have been allowed to go unchaUenged ? Would not Great
Britain have said: "Under this map you are claiming all of these inlets
and interior waters. Why, when we put that word ' coast ' into that Treaty
we did not mean all the North-West Coast about which this controversy began,
and did not mean that your lisière and your strip of continent was to be, as
some of the negotiators expressed it, a strip of land on the continent ; but we
understood that that word ' coast ' had a different meaning—that it meant
a general trend of the coast, and that the coast from which the mountains
were to be located, and the coast from which the line is to be drawn if there
are no mountains, was to cross from headland to headland. It follows that byno interpretation of the Treaty, with that meaning attached to the word
' coast,' could Russia claim the head of Lynn Canal, and now we enter a protest
and challenge this claim at once, because we cannot permit a claim of this
sort to pass unchallenged, and grow into a right, or at least something by which
a right can be perfected."
' •
.,:.-? A , , . ...
But it is said on behalf of Great Britain that the question had not arisen
at that time, and that Great Britain was not called upon to disavow the effects
of these maps. But I say that the question had arisen at that time that the
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question as to what " coast " meant as applicable to these inlets did not depend
upon the nature of these mountains at all. The inlets were known, and
so was their location. What was general coast was known. Where a line
drawn 10 marine leagues parallel to that general coast would cross Lynn Canal
was known just as much then as it is now. To say that that question did
not arise, then, seems to me to involve a positive contradiction of undisputed
facts. Certainly it did arise, and Great Britain's attention was challenged, if it
saw these maps, to that contention of Russia.
Now, passing from the maps of Russia, and the claims thus put forward
by Russia, let us consider the maps of Great Britain and Canada, and see what
expression was given by them in regard, not to the location of the line in the
interior, but to the inland waters. I might just as well say now that the
United States has never claimed, and does not claim, in putting forward this
line, that there ever has been any settlement as to where that line should be.
It is only relatively that we are putting forward this contention ; it is only
with respect to the inlets. So I admit that the whole line, so far as it goes into
the interior, has been sub judice, except that it has been settled, as Ave shall
contend, under the Hunter Survey at one point. On the other hand, it has
not been sub judice, and it has not been an open matter at any time from the
very year of the Treaty, so far as the heads of all these inlets is concerned.
Mr. TURNER : Do you admit that the Hunter Survey is against the
United States, that it binds the United States ?
Mr. DICKINSON : No. I say the Hunter Survey has settled one point
in favour of the United States, but I do not care to anticipate that, if you
will not ask me for an answer now, as it will only divert me from the line
of argument I am at present following.
Mr. TURNER : You said that it was settled at that time by the Hunter
Survey.
Mr. DICKINSON : No, I may state what I do mean to say in regard - to
that ; I say the Hunter Survey settled that where Martin went ashore and committed an assault was in American territory. It settled that much, if nothing
else. As to where the line went north of that I do not think it was settled, but,
certainly, as to the fact of that point being in American territory, I say
that the Hunter Survey, taken in connection with the diplomatic action of the
two Governments in regard to it, settled that much, and therefore would
preclude the possibility of drawing a line anywhere between that point and the
coast. That is just a general statement, but I expect to go more into detail
later on in regard to it.
Mr. LODGE : In regard to Hunter's line, was it not explicitly stated in
the notes that were exchanged that it was a provisional line ?
Mr. DICKINSON : Oh ! of course the line itself, but as to this point
Mr. LODGE : Yes ; I follow your point, Mr. Dickinson.
_Mr. DICKINSON : If it is desired, I can go into the discussion of that now,
but it would take me entirely out of the line of argument I am pursuing.
The PRESIDENT : Take your own course, Mr. Dickinson.
Mr. DICKINSON : There was no protest upon the part of Great Britain,
but, on the other hand, we claim that Great Britain put exactly the same
construction, and in the same Avay, upon how this line should go in regard
te the inlets that Russia had done, and that this construction, so far as the
official maps of Great Britain and Canada were concerned, continued without
any change for a period of seventy-two years from the time the Treaty of
1825 was entered into.
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In 1831 (the map appears in the British Atlas No. 13) a map was
published entitled " P a r t of the Colonial Office manuscript map," by Mr L
Hébert, senior. So far as I am advised, this map was never made public.
It is an office map, and a manuscript map, but it is important as goina to show
the view as to that line that was taken by the officials of Great Britain of
the Treaty so far as drawing this line is concerned in respect to the* bays
and inlets. This map Avas attached to the Cameron Report of 1886, which
Report has been handed in to the Tribunal. It carries the line clearly'around
the heads of all of these waters.
Mr. TURNER: I suppose that map may properly be called an official
map.
Mr. DICKINSON : I take it that it is an official map. The remark made,
however, applies to its being promulgated, and therefore there was not any
announcement so far as I know to other countries, but it is important as showing the view Avhich was held in official circles in Great Britain, and it is put
forward in the British Atlas as evidence in the Case. I take it that I could
not rely upon that as influencing the judgment of any other Government,
because probably Russia knew nothing about it. So far as we know it has
never been made public until it was produced in this atlas, and it would be
rather straining my argument to assume that either the United States or
Russia, or any other Government, relied upon that map, which, so far as we
know, was never brought to their attention.
Mr. TURNER : Suppose they did not rely on it ?
Mr. DICKINSON : Well, there are other maps which they did rely on.
Mr. TURNER : And Great Britain did rely on it.
Mr. DICK1 N'SON" : That is the point I thought I made clear—that it showed
the view Great Britain held. It was its interpretation and it was its expression
written out upon a map of what the Treaty meant, and that is perfectly legitimate
evidence for the Tribunal to look to in coming to the conclusion as to the interpretation put upon it by the Parties.
British Atlas No. 19 is a map that was published in 1853, and the
inscription upon it is :—
" M a p of North America; territories claimed by the Hudson's Bay
Company, in virtue of the Charter granted to them by King Charles II, are
coloured green, the other British territories pink, and those of Russia yellow."
Now, this map carries the line just as the other maps carry it, and this
map was ordered to be printed by the House of Commons on the 12th of July,
1850.
Mr. TURNER : I do not quite understand that this was the map that
Governor Simpson had.
Mr DICKINSON i No ; this was the map that Pelly sent, and it was
published in the report of the Committee that made the investigation in which
the Simpson map appeared.
Mr. AYLESWORTH : That was seven years later.
Mr. ROOT : What is the number of that in the American Atlas ?
" Mr. DICKINSON ': This is not the Simpson map ; the Simpson investigation was 1857 ; it came at a later date.
Mr. ROOT : This is not in the American Atlas ?
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Mr. DICKINSON : No, your Honour, it is not in the American Atlas. In
1857 a map of North America was published by order of the House of Commons,
This
B r i t ( s l i At f ag 2 1 j t M s a p ? e a r s a l s o |
t he United States' Atlas No. 3D.
is the Simpson map ; the inscription on it is :—
" On this map, the territories claimed by the Hudson's Bay Company, in
virtue of the Charter granted to them by King Charles the Second are
coloured green.
The other British territories pink, and those of Russia
yeUow."
The next map to which I ask you to look is the British Admiralty
Chart 2461. That is in the United States' Atlas No. 23. I have already caUed
the attention of the Tribunal to this map for another purpose, however.
Now, it is true, as has been observed, that this was a sailing map, which was
made for a purpose entirely different from that of delimiting territory;
but the map has upon it a clear explicit declaration to the effect that this is a
boundary line between the British and Russian territory. Now, of course,
that map was known to the Governmental authorities, sent out to the world,
published at the Admiralty 1st October, 1856, under the superintendence
of Captain Washington, Hydrographer, with corrections to 1866, sold by
J. P. Potter, agent for the Admiralty charts, showing that it was a map
put out generally, and generally distributed, and going out to the world with
the imprimatur of this department of the Government upon it. Thus we have
from 1831 down to 1866—this map, although a map of 1856, being corrected
down to 1866—a declaration of Great Britain on the point that we have
now directly under consideration, that that Government interpreted that
Treaty to mean that the coast was all the coast, and that the boundary line ran
so as to give all that coast to Russia.
Mr. TURNER : Is it not part of an Admiralty map ?
Mr. DICKINSON : I have observed elsewhere in my argument that other
countries were interested in these waters. The sovereignty of them was a
matter in which every mercantile and marine nation was interested, anel a
declaration put forward in this way by a Government that it did not own
these waters, and that the sovereignty over them was that of another country,
was a declaration that was directly addressed to every maritime nation in the
world, and was as explicit and clear a statement upon that subject as could
possibly be made by a map. Note in 1877, Admiralty Chart 787, United
States' Atlas No. 38.
Attention was called to the fact that on the previous Admiralty chart
the boundary line was laid down as the boundary line between Russia and
Great Britain, but this map was issued after the American purchase, and the
inscription of that line was changed so as to read, "Boundary between British
and American Territory." What more significant statement could be made
on a map than this, which was declaratory of the sovereignty of waters
in which nations were navigating, and was notice to all countries that if
they navigated these waters it was under the jurisdiction of Russia and not
under the jurisdiction of Great Britain, and it shows that their minds were
challenged to the fact of the purchase by the American Government, and the
change made in this inscription following the Treaty is a fact of the utmost
importance in getting at what was the interpretation put upon this Treaty so
far as the coast and these interior AYaters were concerned.
That boundary line on the Admiralty maps has continued up to 1901
unchanged. I pass this map up to the Tribunal {map handed up).
It is of very great significance, in view of the argument that was made,
that m 1874 the question was raised as to this boundary, and that in 1888,
growing out of the Dawson meeting, notice was given to the United States
of a claim of Great Britain to all of these interior waters, or rather to
the heads of these interior waters. As I shall undertake to show, that
claim was never put forward by the Government at all. That was a claim that
originated with individuals and was confined to individuals and never received
Governmental endorsement until quite a recent time, and one evidence upon

7S5
that subject is the fact that the Government
itwithstanding
their present assertion that the matter was sut
:o issue these
Admiralty maps, making the same declaration
de before the
American purchase, and the same declaration that
uediately after
the American purchase.
I shall not ask the Tribunal to go into the c
; the maps of
private cartographers. It would unduly tax thei:
But I
make the general statement and refer to our printed argument for references
upon that that almost without exception the understanding as shown by the
publications of the leading cartographers of the world in Great Britain in
America, in France, and in Germany, was in line with this interpretation that
has been given as shown by these maps of Great Britain and Russia I wiU
pass^ up to the Tribunal Admiralty Chart 2172 of the Arctic Sea and Bering
Straits, first issued in 1853, and corrected down to 1900, which shows the
line drawn just as in the others {map handed up to the Tribunal).
Now, under this understanding on the part of Russia and Great Britain,
most significant acts of omission and commission were done by the respective
Governments. Although it is contended here that, by that Treaty, it was
understood—of course, when you get at the understanding of the Treaty, you
get what the parties understood, that is what you are trying to find out—the
interior waters, and the coasts along them, belonged to" Great Britain, so
far as the evidence in this case goes, "Great Britain never from the time that
Treaty was made, except under the permissive right for ten years under the
Treaty, sent a ship into any of these interior waters, or ever sought in any way,
shape, or form from that time to exercise any sort of sovereignty over'them.
Now, is it to be supposed for a moment that a Government like Great Britain
understood that it was getting by this Treaty, and through the meaning of the
word " coast," the ownership of these interior waters, and that it never sent a
ship there, never did anything in the Avorld to manifest that it claimed
sovereignty over those waters, but that, on the contrary, it held back and
permitted Russia and the United States throughout a long series of years
so far as Great Britain was concerned, to absolutely dominate and control
them ?
Could there be any more significant fact than that in regard to the
interpretation of this Treaty ? And is it to be supposed that those who have
directed the affairs of this great and enlightened Government would have actually
abandoned all of these waters if it owned them to be taken possession of and
be administered by foreign Governments? And when you have that fact
incontroA7ertibly shown, what more do you need to reach the conclusion
that Great Britain never at any time, until the claim was put forward at a very
recent date, supposed that under that Treaty, and the wording of that Treaty,
it acquired a sovereignty over any of those interior waters. Great Britain
does not abandon its possessions in that way. It is not characteristic of the
spirit' and enterprise with which that nation has extended its commerce, and
sovereignty.
Some question has been raised in regard to the character of sovereignty
exercised by Russia over those waters. Well, I admit that the proof is not
very strong, but still it is strong enough to show that so far as those waters
and coasts were capable of being utilized, Russia utilized them. It shows that
throughout the whole period up to the time of the American purchase they
maintained relations with the natives of that country. It is true they treated
them in some respects in a way that an independent people would be treated,
but anyone who knows anything about Indian characteristics knows that they
could never be handled in any other way ; anyone who has studied the history
of the development of the American country, knows that, even though toe
United States Government has absolutely controUed Indians in their possession, it has always conceded to them something of apparent independence
in the manner and form in which they should be treated. And humanity
dictated it. These people did not submit themselves easily to the forms ot
civilization, and, unless they were treated in a manner with form and ceremony,
gs, as aUie
and in a measure recognized—as it is expressed in these proce.
the Government would have been forced to the alternative
Urn. And
them. That
That Avas the only Avay in which the Russians could t
as aUies in
the fact that th
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some emphasis has been laid
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But Great Britain never undertook to set up any relations with them at
all. Now, we have shown that Russia surveyed the Stikine River, and Lynn
Canal, established relations, though not through bonds of the strongest
character, yet at the same time relations that were always kept up with these
Indian tribes. Of course, during the ten years when recriprocal rights were
given, while Great Britain and the United States, under that Treaty, resorted to
these coasts, it was impossible for Russia to establish anything like absolute
dominion and control and to manifest that character of possession, that
character of sovereignty, that would have been manifested under other circumstances, but where "you have no conflict shown Avith any other Government,
no claim set up by any other Government, the proof that has been adduced in
regard to Russian possession is sufficient to show that Russia regarded herself
as having sovereignty over those inlets, and that the people who lived there
regarded that their relations were Avith Russia, and with no other Government
on the face of the earth.
Now, this brings me to the question of the lease of the Hudson's Bay
Company.
Sir ROBERT EINLAY : If my friend is going to a new subject perhaps
he woulel permit me to apply that Ave might have these maps that have been
handed in. We did not get them.
Mr. DICKINSON: Certainly.
Sir ROBERT FINLAY : I do not complain about that.
Mr. DICKINSON : I will see that you have them.
Sir ROBERT EINLAY : There is one other matter I should like to
mention, and that is in regard to those profiles that were handed in. I think
probably, instead of handing in any argument upon them it might be a convenient course if Mr. Tittmann would be good enough to see Mr. King this
afternoon.
The PRESIDENT : That is what I thought.
Sir ROBERT EINLAY : Mr. Tittmann might tell Mr. King the exact point
and direction of each profile, and Mr. King might be allowed to hand in a
Memorandum, in Avriting, Avith any criticisms, and submit further profiles..
The P R E S I D E N T : There are only three.
Sir R O B E R T E I N L A Y : There are four.
'> The P R E S I D E N T : I t would be very useful if Air. King, instead of
having a Memorandum in writing, would put in red ink on the face of the
profile anything he differs from, if he does differ from anything—we would
then see at once.
Sir R O B E R T E I N L A Y : Of course, there may be some general
observations, but they would be very short. I dare say, for instance, a great
deal depends on the point you select.
The P R E S I D E N T : Exactly.
Sir R O B E R T E I N L A Y : And the direction you take.
The P R E S I D E N T : Exactly.

787
Sir R O B E R T E I N L A Y : And the direction you take.
The PRESIDENT : This is why, you see, Mr. Attorney, we all want to
have the information agreed to—that is all. Mr. Tittmann has inst undertaken to put an actual profile, the line of it, on that map, which wiU give
us the position and the compass bearing.
It is very important that we
should have that in regard to all the four profiles. If Mr. King would meet
him 1 do not suppose there would be any difference. If he would kindly
meet him and they would agree to put Mr. King's corrections, if there be
any corrections, in red ink, or add any note he likes. That is exactly what
we want.
Sir ROBERT FINLAY: If Mr. Tittmann would .do that this afternoon
Mr. King would be ready with his notes in the most convenient form by
to-morrow morning.
The PRESIDENT : Certainly.
^ Mr. LODGE : Mr. Attorney, those profiles you handed in, you remember,
during your argument—were those drawn by Mr. King ?
Sir ROBERT EINLAY : By Mr. King.
Mr. LODGE : Were they submitted to Mr. Tittmann before they were
presented ?
Sir ROBERT FINLAY : I do not think they were.
Mr. LODGE : Would it not be well to submit these to Mr. Tittmann also,
and if he had any corrections to make on those, we might have them to-morrow
morning as well.
Sir ROBERT FINLAY : By all means.
Mr. DICKINSON : Mr. Tittmann has examined those, and he is perfectly
satisfied with them.
The PRESIDENT : By all means. In order that there may be no misunderstanding, those were handed to Mr. Tittmann several days ago, and I
understand from what Mr. Dickinson has now stated that Mr. Tittmann is
perfectly satisfied. All we want is, that before the Argument ends to-morrow,
we may have the materials in a way the Court can use them, and if Mr. King
and Mr. Tittmann meet this afternoon, I am sure they can do all'•that is
necessary.
Sir ROBERT FINLAY : By way of illustrating his observations, Mr. King
may want to hand in profiles taken from other points.
The PRESIDENT : I think they mean to meet this afternoon.
Sir ROBERT FINLAY : Mr. King is ready, but I am afraid Mr. Dickinson
wants Mr. Tittmann now.
The PRESIDENT : If they can meet at once that would be exactly what
the Tribunal wants.
Mr. DICKINSON : We will excuse Mr. Tittmann.
The PRESIDENT : Thank you.
Mr. DICKINSON : I come now to the question of the lease of the lisière
to the Hudson's Bay Company, and in discussing this question of lease, if I do
5 L
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not go over the ground pursued by my colleague, Mr. Taylor, it is not at all
because I dissent from his views, but because I am perfectly content to leave
the Argument—the position he advances—where he left it. _ But tor the
purpose for which I shall use the lease in this line of argument, it is immaterial
whether or not the Hudson's Bay Company was in this particular matter the
Bepresentative of the British Government or not. If it can be shown that
attention was brought to the British Government that thisi hsiere, which
included the coasts and inlets now in controversy, was being held by a corporation of its creation, such as the Hudson's Bay Company was, by an attornment
to a foreign Government, and that with this knowledge it permitted that
relationship to continue, and understood that a corporation created by it Avas
holding territory under the authority of a foreign Government, to which it
might have claimed OAvnership, and not only did not dissent, but with that
knowledge continued to put forth by its maps declarations which Avere in line
Avith the interpretation which I have shown it had previously put upon the
Treaty, then I think Ave may safely conclude t"
that ce rtainly at t h a t time Great
Britain did not understand that coast in this Treaty mean t a gen 3ral trend of
the coast or a jurisdictional coast, and had no "Toun 1 for siîpp Dsine that under
an interpretation of that Treaty it had any claim t o any par t o f the coast or
interior waters that the Hudson's Bay Compan;y was loldinj •f U lider Russia.
In 1839 this lease was made, and the3 Hud son's 13ay Company then
went into possession. The description of 'the pi-operty leased appears on
p. 150 of the Appendix to the British Case, The lease was for commercial
purposes of the coast exclusive of the ishands •<md th e. interior country
belonging to His Majesty the Emperor of Russia , situ,ited be Aveen Cape
Spencer, forming tbe north and west headland of th 3 entra
of (3ross' Sound
and latitude 54 degrees 40 minutes, or thereablouts. I t was the whcrie mainland
coast and interior country belonging to Russiia, tog ether v •ith the free navigation and trade in the waters of that coast iand ir terior
ntry situated to
the southward and eastward of a suppose*d line 'to be dr awn from Cape
Spencer to Mount Fairweather with the sole; and entire tra le o r commerce
thereof.
A point has been made by the Attorney-General that this line drawn
upon that portion of the country north of Lynn Canal would split the Hsiere.
Well, I shall not go into a discussion of that, because I am now upon an
interpretation of the Treaty, so far as these interior waters are concerned.
Even if the line did split the territory up there, and the Hudson's Bay Company
was not holding that part Avhich is north of that I
erfcc ly clear
that all of the balance of the lisière, wl
of the coast about
Lynn Canal and Taku Inlet, was held by
ly Company, and so
erned, that criticism
I regard that, so far as the point I am no1
is entirely irrelevant. The country here SYlrich
id • nder this lease was
the whole mainland coast and the interior country belonging to Russia. I
take that to mean that it was all the mainland co ist and so much of that
interior country as belonged to Russia. All of the m ainland coast was known.
— s i a was not known, and
How much of the interior country belonged to RUJ
therefore when it came to describe the interior country it could not have been
expressed more definitely. But it did cover all of the coast, and so much of
the interior country as belonged to Russia. So, except that part which may
have been divided by the line drawn from Cape Spencer to Fairweather, the
Hudson's Bay Company was clearly under the description given in the lease
holding all that territory. It went round and included all the inlets now in
controversy. But if there should be any question whatever on that point it is
made entirely clear by the testimony which was given before the Committee of
the House of Commons when it was investigating the relations of the Hudson's
Bay Company to its administration of that tract of country, known as Prince
Ruperts Land,andrincidentally all the land that was covered by this lease,
lhis investigation took place before a Select Committee of the House of
Commons m 1857. I refer to pp. 37, 38, and 39 of the Appendix to the
United States Counter-Case. Sir George Simpson was examined before that
Committee. The Chairman said :—
^ i l S N y T2 U , hol( ? * n i m P ° r t a n t situation in the administration of the
territories of the Hudson's Bay Company ?--1 do. '

I What is it ?—I have been Governor of their territories for man
" H o w long have you held that situation ?—Thirty-seven vear«TUv<f h '
Deen
their principal representative.
-^
" M r . EDWARD ELLICE : As Governor the whole time2—Yes I havp
held the situation of Governor the whole time.
" T h e CHAIRMAN: What is the nature of your authority in that
capacity ?—The supervision of the Company's affairs ; the presiding a t their
councils m the country, and the principal direction of the whofe interior
management."
Now, he was familiar with the affairs of this Company from the time
shortly following this lease—at the time of the lease. He signed the lease
himself; he was one of the negotiators; he went to Hamburg °and made the
lease with the representative of the Russian-American Company. He certainly
understood when he took that lease what this description was intended to convey.
And, coming to p. 38 :—
" Do you take care to keep a pretty strict supervision over them, and does
their advancement depend altogether upon their conduct ?—There is a very strict
supervision.
Besides your own territory, I think you administer a portion of the territory Avhich belongs to Russia, under some arrangement with the Russian
Company ?—There is a margin of coast marked yelloAV in the map, from 54° 40'
up to Cross Sound, which we have rented from the Russian-American Company
for a term of years.
" Is that the whole of that strip ?—The strip goes on to Mount Saint Elias.
"Where does it begin?—Near Fort Simpson, in latituele 54°; it runs
up to Mount Saint Elias, which is further north.
" I s it the whole of that strip which is included between the British
territory and the sea ?—We have only rented the part between Fort Simpson
and Cross Sound."
Now, further on in this investigation—I cannot now turn exactly to the
point—he referred the Committee to a map in Avhich he stated that that
territory which was held under the lease appeared on that map coloured
in yellow, and if the members of the Tribunal will turn to Map 35 of the
American Atlas, they Avili find this map, AA'hich was laid before a Select
Committee of the House of Commons in 1857, and this map Avas ordered to be
printed by the House of Commons in 1857. Now, my contention is that
there the House of Commons, the legislative department of the Government, had direct notice that the Hudson's Bay_ Company, however far it
may have been holding in the interior, wherever this particular line might be
delineated in the interior, Avas certainly holding all of these interior waters,
and all of these coasts that are now under controversy under the Russian
Government, and had been holding them for a long period of time. NotAvithstanding that fact, no protest Avas made, no order was issued that the Hudson's
Bay Company could not hold these inlets, which under the interpretation
now contended for under the Treaty belonged to Great Britain,
for a foreign Government.
But a # map was published without question,
and with full knowledge . of the character of the holding^ And
not only that, after the publication of this map Great Britain and
Canada, with this knowledge brought home to them, issued other official
maps in whicli tbe same declaration was made. The Hudson's Bay Company
of this lease up
continued to hold that territory by successive renew
to the time of the American purchase in 1867, anel w i at the head of
Lynn Canal a revenue vessel hoisted the American flas
that that
Hu
taken under the American
Bay Company at that ti]
purchase the Hudson's I
up any claim that it had i

to it under the authority of Great Brita
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withdrew their agencies. If there conld
and gave up al
a regard to the territory included in this
have been any q
ptember, 1849, Sir
lease it would be settled by the fact that on the lc
h be said :
J. H. Pelly transmitted a map to Earl Grey "
" I have now the honour to forward t you a state ment of the rights
as to territory, trade, taxation, and governm t claimed imd exerc sed by the
companied
North An
Hudson's Bay Company on the continent
ed by the
Avith a map "of North America, on whicl ;he territoi
Hudson's Bay Company, in virtue of the < irter grant 3d to then i by King
Charles the Second, are coloured. green, t l other Brit isli territc)ries pink,
and those of Russia yellow."
This map is referred to in the United Slates Counter-Case Appendix,
253, and it is No. 19 in the British Atlas. Now, if you wUl t u r n to that
ritory,
. by him thî
atlas you will find under the designate
lets in
certainly passing out and beyond all c
question, Avas coloured as belonging to R
Mr. T U R N E R That *
1850 by the House ( f Comi

map

rdered to be

Mr. D I C K I N S O N : Ordei 3d by the House of Con
on the 12th July, 1850. Th ;, then, brings us down
American purchase.

,o be printed
time of the

Mr. ROOT : Was this the same Pelly who was consulted at various
steps of the negotiations by Mr. Canning ?

ill

Mr. D I C K I N S O N : I beg pardon ?
Mr. ROOT : I suppose this was the ame Mr. PeUy !
; Air. PeUy AVIIOE
Mr. D I C K I N S O N : Y 3S, this was tl
say was the mentor in regard to all these i iters which wer
Avithin his knowledge in regard to that fai ï country and
of the
supposed to directly affest the British inter |s and the inter
Hudson's Bay Company.
As I stated, this brings us down to tin
in 1867.
From 1825 down to 1867 there had never bee
know, a
fa
single act, and there had never been p u t on record a single declai ition by
the British Government that she owned any part of the coast, - r of the
waters, whicli bear a relation to the solution of the fifth question * •hich we
have now under consideration. And it is not credible that at t at time
Great Britain could have understood that she had any right in thes ; waters,
for she would have asserted it in some sort of Avay. I n the face of, or
rather with the knowledge of, these declarations of her maps, with the
knowledge of the declarations of the Russian maps, and of cartographers
generally, and doubtless with the further understanding t h a t Great Britain
had. never exercised any sovereignty or control over these waters, the
United States went into this purchase.
At the time that the Treaty was entered into between Great Britain
and Russia, tbe United States had certain rights to those inlets as she
interpreted the Treaty of 1824, which rights continued for a period of ten
years. She also understood that Great Britain had secured identically the
same rights, and had secured them by putting into her Treatv with Russia
toe same language that had secured similar rights to t h e United States.
The United States understood that the enjoyment of these rights was solely
permissive under the Russian Government, and that she did not hold or
en]oy any of them by the grace of the Government of Great Britain.
At the time of the expiration of that privilege, ceitain American traders
were not disposed to observe the obligations laid upon tbem by the Treaty, and
attention was called to the representatives of the American Government that

ships were t rading in that
représentai
m such a way that the Secretary of State caused
L order that those who were carrying on commerce
and enterpr ises in that sec ition of the country, and who were citizens of the
ist, and the notice was given for the purpose of
United Sta
warning the :m that unless they did, Russia under the exercise of its supreme
pect of those waters would confiscate the vessels. That showed
the clear un derstanding of : the United States in regard to the sovereignty of
these waters . With that understanding growing out of these Treaties, the
United Stat es never had
cla
eat Britain by a map or
On the contrary having
ns fr<
•om by Great Britain, but
repe
Russia, the United States enterei
NOAV, I do not say for a

thisi

mon

act of bad faith upon the part
States to purchase this territor
between the consummation of tl
money, in standing by and perm
she is estopped from setting u p a laim. Not it all. I do not put
light. I do not think it was an t of bad fait h at all. I thin k t h
tune Great Britain acted just as ;
nrpvimi<d
signing ol the Treaty, her action as expressivepreviousi terpret
put upon the Treaty, and that, n believing cliat she h -id any righ
waters, she never felt that she
as called up
give notice to the United States'
between R u ssiaandt tie Unit edS
immediately steps were taken up the part of the Uni ted Sta tes
this newly acquired territory t( her sovereig nty. With grea t fc
probably for the first time in th history of t he Amen can G(
teriz
far as I know, a ceremony was one through such as
possession of a country that had 1 herto been f
Sitka, and
accounts were given of that in t papers at tlîe time. The G
Great Britain was doubtless cogn
Another event of Uke chara
L the
day and
-upon
very head of L y n n Canal, which constitutes a
controversy. A n d I take it that all the civil
were generally informed in regard to the matt<
acqui
of territory, understood that the United State!
t into
expected to administer all the waters in regan
vhich
I must say, Mr. Preside
rapidly than I had anticipated,
desires, I really would econc
adjourn, as I have every reasor
to-morrow.

that
id thoi

issed some*
pi
. I could go on if the C<
\ if the Commission w
; that I shall be able to

[Adjourned tiU to-mo:

that
i the

taking
nbtless
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NINETEENTH DAY.—Th%

AU the Members of the Tribunal were pi

Mr. D I C K I N S O N : Air. President, I now proceed to treat 1
points of my argument, which I expect to finish to-day. The m tin cjuestion
with which I have to deal is that of occupa tion by the United Stat cs' Government, and I will deal with it from the stand point of showing the in ;erpretation
put by tbe Parties upon the Treaty, and not from the standpoint of /he doctrine
of adverse possession, prescription, or es toppel, or anything of that sort,
because we have never put the Case of th e United States under this Treaty
on any such ground as that. But prelimina ry to the discussion of t he question
of occupation, it is necessary that 1 should t ake up and deal with t ie positions
that have been advanced by Counsel on th e other side, in which they have
maintained that throughout a long period-—a period of 30 years —the whole
question in respect of this line has been
it as it has
been in controversy it could not be said thai ; any occupation on the part of the
American GoArernment could be taken iis manifesting any int erpretation,
certainly on the part of Great Britain, tha t ihat occupation was i ightful. I,
therefore, first, shall ask the attention of thie Tribunal to a consider ation of the
different questions under the general head e>f what has been styled wb judice.
Preliminary to that, although 1 shall go more into detail hereafter and
make references with regard to occupation, it will be helpful to note what bad
been the general character of occupation previous to the time, which has
been designated in the arguments of opposing Counsel as the time at which
this question began to be raised. The time designated is
2 ; t i at is the
first date mentioned by the Attorney-General in his argum
Nc \v. i wiU
be borne in mind that Russia had occupied this territory. I
ill no t go into
details over that part of the argument. The property had been ins ?en•edt Dthe
United States, and possession had been taken of the properl i l 367 , so that
there was the period from 1867 to 1872 certainly before any question whatever
Avas raised, even under the contention of the opposing Counsel.
What were the acts done by the United States' Government in this
territory previous to 1872 ? I Avili give a short resume. As I stated, I shall
go more into detail in regard to that when I come to deal with the question of
actual occupation. Previous to 1872 the following events had occurred:—
The enumeration of the Indian tribes in the lisière had been made in 1867,
and published, in Avhich list there appeared as in American territory the
Indians along the Stikine River, Taku Inlet and River, and about the head of
Lynn Canal. Tbe American flag had been raised at the head of Lynn Canal,
and the waters of its inlets and rivers had been surveyed by the United States'
Coast Survey, and the allegiance of the Indian s in one 1orm or another had been
given. The officials of the army stationed iin Alask; L had made vis its during
every year, from the time of the purcl tase in 1867 up to 1872, to
the Stikine, Taku River and Inlet/ an<d the mad of Lynn Canal.
They interfered and stopped tribal wars, and enf orceel the obe dience of
the natives to the United States.
From 1869 a nnual visits b y United
States' naval officers were made to the Stikine, Taku Inlet. and head
of Lynn Canal. The revenue laws of the United State s Avere extended
over the land and all the waters of Alaska, A custo m-hou se was e stablished
in 1867 at the mouth of the Stikine, and re-venue s irveilb m ce Avas exercised
over that river to the boundary 10 leagues from the coast Reven ue vessels
had made annual visits to the waters in "the tlisière, a nd 1 emote a statement

in the record that they " entered the inlets and arms of the sea to the
head offiavïgafiori for the purpose of protecting the revenue, enforcing the
United: states laws and preserving-peace and order among the natives "
I must bes borne in mind that, so far as the r e c r d here shows, from
182.1 down to l b , 2 Great Britain had never sent a vessel into these territories '
never had assumed the exercise of any jurisdiction whatever and never
had questioned in any way the rightful ownership of Russia or of the United
States lrj respect of the coasts arid inlets now in controversy.
[ After all that period of interpretation manifested by acquiescence .
it is now said that it must all go for naught, and that although this interpretation had been manifested through such a long extent of years, it
must be entirely wiped out on account of certain things which took
place after that time. I submit that even if toe question had been raised
at that time, looking to the history of this transaction, and the
unbroken claim from 1825 down to 1872, the interpretation, of these Governments hael been perfectly and completely manifested. How often must an
interpretation be given j If it is given and maintained throughout a reasonable period of time—and I 'should say from 1825 to 1872 would be a reasonable period of time—can a different interpretation be set up after that? : Even
if in 1872 a distinct claim bad been made to these inlets, it would not retroact and wipe out and make nugatory this unbroken claim and assertion of
title by Russia and the United States from 1825 down to 187-2. But I shall
undertake, with the indulgence of the Tribunal, to demonstrate that what is •
claimed as a notice on the part of Great Britain in 1S72, was entirely inapplicable to the point under consideration, and that it does not demonstrate at
all that Great Britain during that period set up any claim to these inlets. On
the contrary, I think the record will show that throughout that time, so far as
any understanding wras manifested, it was to the effect that the United States'
boundary would run round the inlets and go a considerable distance up
all of tbe rivers. On the Oth page of the Argument the Attorney-General
said :—
" Now, the question of the frontier of this territory has been in dispute ever
since the year 1872. The Tribunal will find, when the negotiations are looked
at, that at no time during the period has there been anything like acquiescence
or consent, as between the United States of America and Great Britain, as to
what is the. proper frontier to be drawn of the region now in dispute, and I ask
the Tribunal to bear that point in mind, for it will be found to be of very great
importance, as throwing a flood of light upon certain contentions which have
been put forward by the United States as to acts of possession at certain
points in this territory on behalf of the United States. I .shall presently have
to call the attention of the Tribunal to the provisions of the Treaty with regard
to the effect which is to be given to any such acts. What at the present
moment, I ask the Tribunal to bear in mind throughout is, that for more than
thirty years the questiompf-boundary has been in dispute—always in dispute—
sometimes actively in dispute, and always a subject of difference between the
two Governments."
It is necessary, in order to appreciate the force of that argument, and .
also the distinction made by the United States in answering it, to observe
that, because there may have been a dispute as to where the line should be actually laid down upon the ground in the interior, that does not go to establish that nothing in regard to the line has been settled. The only •
feature that we say was absolutely determined and settled by interpretation .
was that which bears upon the answer to the fifth question.
It is that
the line was to go around all of the inlets, including all these coasts.
We never have claimed, and it is not a part of the Case of the'United
States, that along the whole boundary, from Portland Canal to Mount St. Lhas,
the line at 10 marine leagues from the ocean has been settled by acquiescence.
It would be putting the Case of the United States in a false attitude to
assume that we make any such claim as that. Therefore, when questions as
to acts of occupation are raised in respect of laying down the hne in toeinterior, they must be entirely disassociated from our claim as to acquiescence

110601

5

M

r

791
Mrïl)kk;,,s(m.
,toT7nn.>Oct.8,l90o.

in respect of the relative location of the line in regard to t h e inlets and the
coasts. '
,
, c ., .
A ]eadino,
t o f t l i e discussion, and a necessary part ot it, is an
extract from a"letter of Mr. Choate to Lord Salisbury on the 22nd .January, .
1900, which appears on p. 154 of the United States' Counter-Case AppentUx.
He said:—
" T h e first presentation by Her Majesty's Government of the present
claim of Canada was made in the instructions issued by the Foreign Office to
the British members of that Commission, bearing date, the 19th July, 1898,::;
which was received by the Secretary of State on the 3rd of August of that ?
year.- During the conferences of that Commission the American delegatesasserted that no such claim had ever been put forward by the British:
Government previous to the creation of the Commission, and .the^assertion ,
was not called in question.
Chairman Fairbanks, in his letter to Lord
Herschell of the 14th February, 1899, referring to this claim, used .this.,
language:
" ' Our first advices,on this subject were received at your hands since our
sessions began at Quebec. . . . If the views you now present have been urged
upon the attention of the Uniteel States at any time prior to the original :
Protocol (30th May, 1898), Ave shall esteem it a favour if you will be good ;
enough to direct us to the fact and date ; further, we shall be pleased if you
will advise us at what time since 1825 the British Government made claim on .
either Russia or the United States to any territorial rights round- the upper
part of Lynn Canal.' "
There Avas a direct challenge made by Chair nan Fairbanks in 1899 to Lord Herschell, and it does seem if at that :ime Great Britain had .
claimed that it had adopted tha views of Dr. Dawso l which are novy so much .
relied upon, or if it had regarded these other acts tvlrich have been brought .
forward in their argument, as setting up a claim to any part of these coasts
and inlets, that L >rd Herschell Avould then have takei i that position.
" To this Lord Herschell, in his letter of 15th February, 1S99, replied : —
" ' The statement that the views of the British Government had nGt been
made known till that time (the assembling at Quebec, August 23rd, 1898), is
erroneous. The instructions given us by the British Government made it
perfectly clear that the upper part of the Lynn Canal Avas claimed as British
territory
A copy of these instructions Avas sent on 1st August, 1898, '
to the United States Secretary of State.' "
He does not claim there that any notice Avas given or claim set up
in 1872 or in 188£, or in lri>l or in 189^, as is now claimed in argument, and
he only goes back to 1st August, 1898, at the time the instructions were
sent to the Secretary of State.
To this letter Senator Fairbanks Avrote a reply, under date of 1 6 t b ;
February, 1898, in which he said :—
' c It is quite true, as stated in your letter of yesterday, that the instructions
of your Government were sent to our Government a few days before the
Quebec meeting, but they did not in fact come to the attention of the Commissioners until they assembled at Quebec. You will no doubt recall the I
observation made by General Foster, during your presentation of the British .
Case upon the boundary, that the view then advanced by you respecting the •
head of the Lynn Canal was the first distinct statement of the British claim.
I do not recall that you seriously disputed it. "
Mr. Choate added :—
" Thus the exact punctum temporis of the first assertion of this claim of
Canada by Her Majesty's Government is fixed."
I understand that no effort is made to change the aspect of affairs as they
were presented then, or to indicate that Lord Herschell understood the issues
clifferently from the Avay in which they appear as e-ct forth in that letter. It
docs seem when the matter had got in a crux, as it Avas at that time, if he
placed any reliance on the acts of 1872 and all the acts subsequent to that
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lime,- he would then 'nave said something about-it ; but, as far as we are
advised there was no assertion with r e g a r d a them, and the affair passed" over
without any.reference being made fo the particular acts that are now relied on
.as. conclusive upon this question. '
In this connection I shall read further from the "oral argument of the
Attorney-General on p. 309, in which he says :—-.
" N o w , I submit that, when the history of the diplomatic relations between
the two countries as affecting* this question is gone into—it is not necessary to
do it in great detail, it is only necessary to look at the effect of the documents
—when that is gone into, it will be found that the statement that Great Britain
or Canada did not advance a claim to the territory lying adjacent to the inlets
of the ocean or to the waters thereof—that that claim was not advanced till the
30th May, 1898, is a complete mistake ; that, on the contrary, the whole question''—mark the words " the whole question"—"the whole question of the
frontier Avas continuously under discussion from 1872 onwards, and that in
1888, ten years before the date quoted by Mr. Choate in the passage in
1888
"
That means the whole
these inlets. He makes the
years before, It is quoted,
the passage in 1888; I think
' date of Mr. Cboate's letter.

question of boundary, including the heads of
point that they made this claim in 188>5, ten
says the Attorney-General, by Mr.. Choate in
that must be a misprint for 18ft8, Avhich is the
Then the Attorney-General continues :—

" . . . the United States had the clearest and most unequivocal notice that
Canada claimed the heads of the inlets as belonging to her. toNow, if that
' statement is established, as I trust to establish it, I submit that it really
deprives of their significance the acts which have taken place at the head of the
Lynn Canal, so far as the United States are concerned, by reason of the provision of the Treaty which I referred to yesterday, that those acts are to be
looked at only in so far as they show the original and effective understanding
of the Parties as to what the Treaty did. You cannot from such acts,
whatever effect they might have, if there was any question of Treaty
right
"
I think that must be " if there Avas not any question of Treaty right."
Sir ROBERT F1.NXAY : There is a comma put in. It is clear, I think,
it should be " i f there was not any question of Treaty right." The " n o t " is
left out. I t is clear it should be " if there was not any question of Treaty
riffht."
Mr. DICKINSON : I put in the " n o t " because it is quite manifest it
should be there,
" You cannot from such acts, whatever effect they might have if there
was (not) any question of Treaty right, you cannot from such acts infer the
views of the Parties as to the meaning of the Treaty, unless you show thac the
acts are done under such circumstances as to evince a common consent as to
the territory belonging to the Power that does the act."
Here he takes the position that the whole frontier line was in controversy and that the controversy was not solely in respect of drawing the
line in the interior or in respect of where it should cross the Stikine
River Tbey are drawing out of this correspondence that there was notice
served upon the United States' Government that the whole boundary line
from beennning to end, not merely as to where it should be laid down, but as
. to its refation to these coasts and inlets, was brought in question.
The question we have here is, what is the proper answer to the fifth
question. It has no relation whatever to any discussions in regard to the
drawin-of the boundary line in the interior, unless these discussions are so
connected with, and have such a bearing upon, the inlets and coasts as to show
d e a r l t h a t t h e y brought notice to the United States hat there was a
controversy advanced by Great Britain in respect of the coasts and inlets.
[1060]
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Coming then to The first so-called notice, that in regard to the delimitation
of the boundary beginning in 1872, please mark the period. This was fortyseven years after the Treaty with Russia, and five years after the United
Stales took possession of the head of Lynn Canal. As has been shown, the
United States had issued its map, as was doubtless known to Great Britain,
and notwithstanding tnat map had been issued five years before the time, and no
question has been made so far as its relation to the heads of these canals is
concerned, it is now said that out of this correspondence direct notice was
brought to the attention of the United States in respect of them.
This correspondence was initiated by an address to Lieutenant-Governor
Joseph William Trutch, and on p. 16:} 0 f the British Case Appendix there is a
letter he addressed to the Hon. J. Howe, Secretary of State for the Provinces.
It is dated- from the British Columbia Government House, 11th July,
1872:—
" The boundary line between the British Possessions in North America
and the present United States' Territory of Alaska—formerly Russian America
- -is laid down in the Convention of 1825, Articles III and IV.
" B u t the description therein given of this line of demarcation is not so
clearly defined as to render it readily traceable on the ground."
He does not speak of any controversy as to the interpretation of the
Treaty. He only speaks of the difficulty presented under the terms of the
Treaty of tracing the line readdy on the ground. He proceeds :—
" 'The initial point of this line on the mainland is debatable, and the line
of demarcation thence foUoAving the summit of the coast range of mountains
to the 141st meridian Avest, but limited, whenever such summit shall be found
to be more than 10 marine leagues from the ocean, to a line drawn parallel to
the coast, and at a distance of 10 marine leagues therefrom, following all the
sinuosities thereof, cannot in practice be determined.
" I therefore concur with my Ministers in thinking it is desirable that
some more clearly maiked or definitely ascertained line should be substituted
for that described in the Convention above referred to.
" But, although it certainly is advisable that attention should be called to
this subject, in order that steps may be taken to prevent any occasion for
dispute hereafter, 1 am not aware of any circumstances which appear to render
the immediate adjustment of this matter urgent."
He speaks of t
difficultv o tracing it
H
of a line drawn pai d to the c st, following
and of the difficulty
that being letermined n pre
ut
there the slightest si rgestion in tfc
here *
estie
mind, or that any question ha
1, as to the interp
ided
to be put upon the word "coast," or t t t when he there s poke
ast"
he.intended to speak of the kind of "' c o a s t " that is now
Gi
Britain the very pivot upon which this whîolc controversy turns.
It appears that an inquiry was made* by Sir Edward Thornton of Mr. Fis
and that doubtless Avas verbally :
terview, of which an account is giv
in a letter by Sir Edward Thoi
Earl Granville in 1872. I t appéi
on pp. 104-165 of the Appendix to the Brit s h C a
He says :•
"I
compliance with the instructions contained in your Lordship's
despatch, No. ^79, of the 30th ultimo, I inquired of Mr. Fish, on the 14th
instant, whether the United States' Government would be willing to agree to
an appointment of a Commission for the purpose of defining a boundary line
between Alaska and British Columbia. Mr. Fish replied that he was perfectly
satisfied of the expediency of such a measure, but he feared that Congress
might not be willing to grant the necessary funds."
Then further down he says :—•
. . " B u t when I saw Mr. Fish again on the 10th instant, he told me that he
had talked over the matter with the President, who was so impressed with the
advantage of having the boundary line laid down at. once, that he had
expressed himself as disposed to recommend to Congress in bis next message
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at its opening that he should be authorized to appoint a commission and the
necessary assistance for that purpose on the part of the United States
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Is there any question raised there as to the meaning of " c o a s t " or
îwnTn
rifJt°
- t h e a W 4 B S X t i S ° n l y a P ro P ositi <>n to survey and to lay
-down m the interior a boundary line according to the terms of the
Treaty and it has no relevancy whatever to the question of coast or cutting
across the coast or the ownership of the inlets Avhich it was understood had
been tor a long time in the possession of the United States
Then on November 25th, 1872, Sir Edward Thornton wrote to Lord
"Granville:—
\
" Mr. Fish stated to me that the President had determined to recommend,
in his message to Congress on its opening, that he should be authorized to
appoint a Commission on the part of the United States for the purpose of
laying down ihe boundary between British Columbia and Alaska, in concert
.with a Commission appointed by Her Majesty's Government."
There is no question there
that their minds were only intent
In this connection you note
which appears on the same page.

as to the meaning of the Treaty. It shows
upon the question of survey.
that there is a Message of President Grant
He sajs :—

"Experience of the difficulties attending the determination of our
admitted line of boundary, after the occupation of the territory, and its
settlement, by those owing allegiance to the respective Governments, points to
the importance of establishing by natural objects or other monuments, the
actual line between the territory acquired by purchase from Russia and the
adjoining possessions of Her Britannic Majesty.
The region is now so
sparsely occupied that no conflicting interests of individuals or of jurisdiction
are likely to interfere to the delay or embarrassment of the actual location ot
the line. If deferred until population shall enter and occupy the territory,
some trivial contest of neighbours may again array the two Governments in
•antagonism. I, therefore, recommend the appointment of a Commission, to
act jointly with one that may be appointed on the part of Great Britain, to
determine the line between our territory of Alaska and the conterminous
possessions of Great Britain."
There he speaks of est; ashing the actual line. He knew, and everyone
knew, that' there was an a al line, undetermined, but nevertheless fixed
under the terms of the Tr y. He knew that that line went around the
the coasts of which the United States was in
heads of these inlets and
ready and willing to go into a survey of that line for
possession, and he '
ling
it
and
laying it down through the country. There
the purpose of estai]
gestion that President Grant ever had in his mind at
is not the remotest
that time that Great Britain was making any claim to a new construction of
the Treaty, based upon the meaning of the word " coast," which Avould date
back to 1825 and make nugatory the interpretation that had been asserted by
.Russia and depended upon by the United States throughout all that long
period..
Then following the chain of thought as manifested by what was said
and what was done, I next call attention to the Bill that was introduced into
Congress for the purpose of carrying out what was suggested iu the Message of
President Grant. 1 read the first section only :—
" Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, that for the purpose of surveying
and marking the line of boundary between the territory of the United States,
.acquired by cession from Russia, under the Treaty of March 30th, 1867
between the United States and Russia and the British possessions in North
America the President of the United States be and is hereby authorized by
and with the advice and consent of the Senate, to appoint a commissioner and
chief astronomer and surveyor to act with officers to be named by Her'Britannic
Majesty, and there shall also be appointed by the President such subordinate
officers as are provided for by Section 2 of this Act.
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'
Can anybody say that Congress, when it passed 'that Bill, had any idea
that there was a question of the interpretation of the Treaty different from
the interpretation that has been put upon it all along ? Is it not perfectly
manifest that the only thing that was In the mind of Congress;was t h e actual
marking on the ground of the boundary line, and that the appropriation w£s
intended merely for the purpose of defraying the expenses of a survey? < I t l »
impossible to spell out of that anything which would sustain the present
British contention that there was a notice that there would be a claim at that
time made by Great Britain to the ownership of any part of the coast, or of
those inlets which are in dispute.
"With these propositions pending, Canada came forward and proposed to
bear a part of the expense. Now" what expense ? Not the expense of a
Commission, or a Tribunal, for the purpose of interpreting the Treaty, but,
•as expressed by them to mark out a boundary line. Now, if you connect
this with the issue that was made, and the only suggestion that had been
brought forward, it would be a strange and far-fetched conclusion to say
that they at that time meant to manifest by this that they had any other
thing in their mind except the mere question of survey and delimitation.
Pursuing the same line of inquiry, Sir Edward Thornton, in a despatch
to Earl Granville, on the 15th February, 1872, which appears on p. 108 of
the British Case Appendix, says that the State Department —
" . . . Had expressed an opinion that, und
the two countries, it Avould be quite sufficient t(
points, and the principal of these, tbey suggest
Portland Canal, the points Avhere the boundar
Stakeen, Taku, Iselcat, Chelkaht, Mount St. EJ
141st degree of west longitude crosses the. River

he present circumstances of
cide upon some particular
should be the head of the
le crosses the River Shoot,
and the points where the
Likon and Porcupine."

If Great Britain had intended to raise t l question in 1872, as is
now asserted, of the right of the United States to t of the coasts and to all of
these inlets, would they have tolerated, Avithout th nost vigorous protest, this
proposition coming from Mr. Fish, that the line shouId be laid down so as to
cross all of these rivers, which would clearly carry i t around all of the inlets
UOAV in controversy. Something was suggested wi th regard to this term
Iselcat.
The PRESIDENT : Iselcat is another name for Chilkat River.
Mr. DICK1NSOX : Well, I understand the way the name originated was,
that the printing was rather indistinct on one of the maps and the " T " in
"Tsilcat " (another name for the Chilkat) Avas taken for " I . "
The PRESIDENT : I t was part of the Chilkat; it occurs in one of the
maps.
Mr. D I C K I N S O N : The " T " was understood to be an " I " ; it Avas
indistinctly printed on the map, and in that.way it crept into the correspondence.
The P R E S I D E N T : It does not matter.
j Mr. DICKINSON : The suggestion of Mr, Fish Avas entirely in harmony
with the Message of President Grant, with the proposed Act of Congress,
and with what had been said by Governor Trutch ; but it was altogether out of
harmony with any such contention as is now being put forward on the part of
Great Britain, and so much out of harmony is it that if there had been in the
minds of the representatives of Great Britain any idea that under this Treatv
they had the right to these coasts and inlets, Mr. Fish's proposal would have
been challenged then and there on the spot, and they would have said : " No, we
cannot entertain any proposition in regard to laying down these boundaries at
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hi r f S S * 0 J V f + t h i S ™ r r c s P o n d e n c e * 1873, a Survey was authorized
r p y n n r ? n i ' Z C a P ^ m Cameron, as a preliminary step, was requested to
icpoit upon the cost and probable duration of the proposed SnrveJ
When
he entered mto a consideration of this question he had before him the
extract.from the letter of Mr. Fish, suggesting that the line should cross
the rivers that 1 have just mentioned. The request is on p. 173 of the
British Case Appendix, from Mr. D. Christy, from the Department of the
Secretary of State at Ottawa, to Captain D. R. Cameron, Boundary Commissioner, which is dated the 27th November, 1873 :—
" I have, therefore, the honour to request that you will furnish me, for:
His Excellency's information, with a report on the above-mentioned beads'.'
" In connection Avith the subject, I enclose for your information an extract
from a despatch from Her Majesty's Minister at Washington, giving the
opinion of the United States' Engineer Department as to the probable cost
and duration of the proposed Survey,"
. Further down on the same page the extract reads :—
" . . . it Avould be quite sufficient to decide upon some particular points,;
and the principal of these they suggested should be the head of the PortlandCanal, the points Avhere the boundary line crosses the Rivers Shoot, Stikine,;
Taku, Iselcat, and Chelkaht
. . . " * .
Now, there was no reservation at all by Canada Avhen the commission was
given to Captain Cameron to inquire into the cost of this Survey, but -the'
character of the survey that he was to estimate Avas the one' that was in line
with the suggestion of Mr. Irish in regard to the boundary line crossing these
rivers. In 1871 Governor Joseph W . Trutcb, in a letter addressee! to the
Hon. D. Christy, forwarded, for tbe consideration of His Excellency the
Governor-General, a copy of an address from the Legislative Assembly of his
Province, praying that steps might be taken to have the boundary line between
British Columbia and Alaska defined.
Was there any evidence when the Legislative Assembly of-the Province
was so insistent on having the boundary line established that there was the
least suggestion made that there Avas to be an interpretation put upon this
Treaty different from the one that had been put upon it hitherto ? Everything
that transpired there is entirely iu line with the contention that wc have made,,
and there is no break whatever in the continuity of thought Avith regard to this
coast line from 1820, when Russia went into possession, down to the time of
this alleged notice to the United States. There was an inclosure in this letter
from J . Rowland Hett, the Clerk of the Assembly, dated 8th January, 1674,
appearing on p. 50 of the United States' Counter-Case Appendix, which
reads :—
•'That Avhereas the recent discovery of rich and extensive gold mines iri
the northern portion of the Province has greatly increased the importance
and uro*ency of having the boundary between British Columbia and Alaska
property established and defined ; and, Avhereas, the. boundary of the 30-mile
belt of American territory running along a part of the seaboard seriously
affects vital questions bearing* upon navigation and commerce, be it therefore
resolved S That a respectful Address be presented to his Honour the Lieutenant-Governor, recommending him to urge upon the Federal Government
the necessity of taking immediate steps for having the said boundary established
and defined."
It will be recalled that there had been difficulties with regard to how
far the line went up the Stikine River, and these discoveries referred to at that
j.a.1 vua una
VTGHU u-j^ W^Tfwrfy'?"
•' i country, and this letter docs not refer, and can
time were in that part of the c
•—• -*cfcr to the right
we got from the context
by no possibility, from anythin
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of navigation in the heads and
nd the inlets.
inlets, When Captain C a m e r ^ w a s entrusted with this survey, the Foreign Office sent certain i n c i s u r e s to him.
They are listed on p. 51 of the Appendix in the United States Counter-Case.
They were :—
" 1. The Convention between Russia and the United States, of
April, 1824
and the United States, of
" 2 . The Convention between Great Britait
February, 1825.
.
.
, _,_,.
« 8 The Treaty between Russia and the United States, of March, 186,.
" 4 , Maps of the territorv. No map was attached to the Convention ot
1825. and it is not known what map Avas used by the negotiators, but those
now sent have been furnished by the Board of Admiralty.
" Sir E. Thornton will be instructed to ask the United States Government
if they have any objection to furnish for your use, a copy of a report drawn up
by the American Engineer Department."
Whatever map was furnished, it is very clear from what has been shownin this Case that there was no map at that time promulgated by which
Great Britain had ever claimed any part of the coast and inlets in question,
that if any one of the maps had been brought to the attention of the Commission, and if any of the Admiralty maps to which 1 have referr
furnished to Captain Cameron, they showed the interpretation at lea
as that map could speak on the part of Great Britain, that this bourn
lay somewhere into the interior, and that it did not cross the
. these inlets.
Now I come to the report of Mr. J. S. Dennis, Surve,
Canada, to the Minister of the Interior, at pp. 177, 178, of thi British Ct
Appendix. H e states :—
" A letter from Captain Cameron, R.A., Her Majesty's British North
American Boundary Commissioner, dated 29th .November, 1873, together with
other documents on the subject of tbe contemplated survey of the boundary
between British Columbia and tbe Dominion lands, and the United States
territory of Alaska, having been referred to the undersigned, he has the honour
to submit the following report thereon :—
" In order to illustrate his remarks he annexes—
" 1. An extract from the Treaty of 2Sth February, 1825, between Great
Britain and Russia, describing the boundary in question.
" 2. A tracing from the official map, published by the United States*
Government, of the surveys of the North-West Coast of the Pacific, and
showing the whole boundary from tbe head of the Portland Canal to the Arctic
Ocean."
That must have been the map which upon the request just read had
been furnished for the purpose of sending to Captain Cameron. That map, or
rather the tracing made by Mr. Dennis, appears as Map 27 of the British
Atlas, and I call the attention of the Tribunal to that map showing that the
boundary line ran around and included the heads of the inlets. On p. 178
Mr. Dennis says :—
" A n d further the United States surveys of the coast could be
advantageously used to locate the coast line in deciding the mouths of the
rivers in question, as points from whence the.necessary triangulation surveys
should commence, in order to determine the 10 marine leagues back, and
might further be agreed on and adopted by the Commissioners as affording the
data which, in their discretion,«might be used to regulate the direction and
location of the boundary across the valleys of those rivers."
Now, what rivers does he refer
Taku and the other rivers which were
he mean by " c o a s t " ? He means
sea where these rivers enter into the
ception he had of the meaning of the

to? H e refers to the Chilcat and the
mentioned by Mr. Fish. And what does
the coast washed by the waters of the
sea ; and this shows what idea and conword " coast."

— document of importance, the report of the
Survey of General Humphreys, the United States'Chief of Engineer^ . I will
read an extract from this on p. 52 of the Appendix to the United S t a W
Counter-Ca
•oeneral Humphreys says :
" In view of the great cost of marki the line to the extent practicable,
it might be found sufficient, lor present requirements, to establish only those
points on it necessary to determine the limits of territory upon the lands
accessible to settlers and upon the navigable waters and rivers.
S -J!hls W1.U m a t e r i a l l y reduce the time and expense.
I The points which appear to be necessary to fix are as follows, viz. :—
| 1st. After the establishment of an observatory at Sitka, to fix the
southernmost point of Prince of Wales Island, ascend the Portland Channel,
and fix the point of the 50th parallel, at which the line leaves this channel.
" 2 n d . To ascend the Staken, Takee, Chilkat, and Alsekh rivers, and fix
the points of intersection with boundary-line.
" 3rd. To ascend the Yukon River, and to fix the intersection of that
g g r ' and the Porcupine with 141st meridian of west longitude, which here
forms the boundary-line."
With all this information before bim clearly indicating what was in
the mind both of tbe United States and the Canadian authorities, Major
Cameron s»ys in his Report, p. 181 of the Appendix to the British Case :—
I The Treaty describes a line which, in its course northerly from Portland
Channel to its intersection with the meridian of 141 degrees west longitude,
traverses a very mountainous and heavily wooded country, and defines it as
following ' The summit of the mountains situated parallel to the coast/ or
Avhere mountains are not Avithin 10 marine leagues of the sea, then, 'parallel
to the windings of the coast ' at no greater distance than 10 leagues.
I To carry out these terms, it would be necessary to complete a survey of
the belt of country between the coast line and mountain summits, about
000 miles in length, and occasionally, perhaps, 10 marine leagues in breadth.
a The coast line might furnish an exceptionally advantageous base for
supplies ; notwithstanding this advantage, the difficulties with which the
surveying parties would have to contend in their progress inland, the necessarily circuitous course of their movements, and the extreme irregularity of
the line to be marked—at times passing from mountain top to mountain
top, at others repeating the meandering of a coast broken by numerous
bays, long narrow inlets, and river mouths—would be of the most serious
description."
I think Major Cameron afterwards changed his views, or rather advanced
1 theory which really became the foundation of the present contention put
forward* by Great Britain, that the attention of the United States was brought
in 18S8 to the claim of Great Britain to the coast and waters now in dispute.
This extract shows veiy clearly that by " c o a s t " he understood the very
character of coast that we are now contending for, else why would he speak ot
"the meandering of a coast broken by numerous bays, long and narrow inlets
and river mouths." He had no conception then of the theory of a political
coast such as is now made the foundation of this whole contention.
Further on in that report, in connection with these surveys, he speaks
of establishing a depot at the head of Lynn Canal, for the purpose of prosecuting these Surveys for laying down the boundary line m that section. If he
had understood the coast at that rime to mean a coast crossing the head ands,
then of course he would have known that under «° « r c u m ^ a ^ s " 2 l d + i „
boundary line have been laid down toward the head a ^ ? ™ ^ ™ * ? *
35 miles from such coast. He would not think, I suggest, of establishing a depot
up there to make a survey in respect of that coast if he nad not understood
5
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The passage, in which he speaks of establishing a station at the head ot •
Lynn Canal, appears on p. 182 of the Appendix to the British Case, but having
already mentioned that, I will not read it, but simply refer to il. _
' Sir Edward Thornton, on the 27th September, 187», ifi ^ letteraddressed to the Earl of Derby, said (p. 183 of the Appendix to the British •
Case) :—
" I observed that when the question of laying down the boundary was
discussed about two years ago, it was suggested that if tbe whole survey could
not be made the points where the territories met could be fixed on the rivers
Avhich run through both of them."
You will note that that letter was written in 1875, and notwithstanding
the present claim that out of these proceedings a notice of the claim of Great .
Britain was brought forward to the coasts and islands in controversy, and the
suggestion of Air. Fish hat) been made fully three years before this time, even
then Sir Edward Thornton speaks of the survey establishing points fixed on .
the rivers, evidently referring to the suggestion which had been mentioned'
throughout this whole correspondence. He did not intimate that be excepted
any of these rivers, or claimed that they were rivers different from those which
had been mentioned by Mr. Fish, and which had been reiterated in every "
letter which had any bearing upon that subject.
•Mr. ROOT : Mr. Dickinson, are the Canadian Sessional papers here that >
you referred to ?
Mr. DICKINSON : To what Sessional papers do you refer?
Mr. ROOT : They were referred to at the end of Major Cameron's Report
in 1875.
Mr. DICKINSON : We have them at the office, and can have them
brought down at the aeljournment. Air. W . A. Himsworth, Clerk of the Privy
Council, transmitted to the Minister of the Interior the Report of the
Committee, inclosing with the letter a Memorandum bearing upon this question,
Avhich says :—
" A n Order in Council Avas passed, on the 20th September, 1872, calling
attention to the representations of the Legislative Assembly of British
Columbia on this question, and praying that Her Majesty's Government would
take the necessary steps to have the boundary determined and marked.
I In a letter addressed by the Under-Secretary of State for the Colonies
to the Foreign Office, under date of the 14th October, 1872, Lord Kimberley
expresses his concurrence in the desirability of having the boundaryestablished.
"Sir Edward Thornton, in a despatch dated the 18th November, 1872,
reported the result of his communication with Mr. Fish, the Secietary of State
at Washington, and stated that while Mr. Fish was perfectly satisfied of the
expediency of such a measure, he felt Congress .would be unwilling to grant *
the necessary funds for the purpose. In the same despatch Sir Edward
Ihornton stated that he had again seen Mr. Fish—two days afterwards—and
had been informed by him that he had talked over the matter with the
President, who was so impressed with the advantage of having the boundary
laid down at once that he had expressed himself as disposed to recommend
Congress, m his next Message, at its opening, that he should be authorized to
appoint a Commission for that purpose."
That is^a Commission merely for the purpose of laying down the boundary
line. 1 ciaim that it shows that from 1872 to 1876 the attitude of the^overnment. of Canada had never changed upon this question, and there
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P a s s on, Mr! Dickinson, did you send for that

Mr. D I C K I N S O N : We have sent for it.
1
Sir E D W A R D CARSON: I think we have one, Sir, I know we had ;
I do not know whether it can be found. I asked to see it Myself in consequence of the way it is printed in the Appendix, so we got the full report.
, t h e r e is.nothmg in the Appendix but what is printed here, and that is what it
. was taken from.
Mr. DICKINSON* : Reference has been made to the Peter Martin case.
fa-shall not go into the history of it, as of course, it is quite familiar to the
: members of the Tribunal how the controversy arose. It is significant, howe v e r , as showing an interpretation, put in the most formal way that it could
be by these two Governments, that where this assault took place was clearly
within United States'territory. How much further the boundary line extended
to the interior was not settled, but upon the issues, as made up, the
determination of the controversy, Avas an adjudication between the two Governments upon that question. Instructions Avere given to Mr. Dennis, in a letter
\\ liich appears on p. 224 of the Appendix to the British Case, for a survey of
, ; the Stikine, and upon p. 225 there is another letter, Avritten on the very same
p a y , which treated this Peter Martin matter separately. I will read the first
paragraph of tbeso instructions :—
" Referring to the instructions addressed to you from this office, bearing
even date herewith, 1 have the honour, by direction of the Minister, to request
you, in connection with the survey of the Stikine River, to ascertain and show
on the map to be returned Avith your report, as accurately as possible, the place
Avhere the assault Avas committed by Peter Martin, Avho was recently convicted
thereof in Victoria, and whose case has attracted public interest, from the fact
of its having been claimed in the interest of the said Martin that the offence
Avas committed in United States territory."
On the 2nd November, 1S76, the Secretary of State (Mr. Eish) bad made
a demand upon the British Government for the release of Peter Martin. The
ï*ex»raet is quite lengthy, so I.shall not read it, but I make reference to it in
P r d c r that the Tribunal may read it. In this letter the demand for the
^release is distinctly made upon the ground that the assault occurred upon
i;American territory. The assault occurred upon land and not upon water, and
* the demand was made squarely upon that issue, and, so far as the demand
< was concerned there Avas no question raised about carrying him down the river
• throurii American territory, and in that way laying a ground for demanding
his release. The pleadings were made up and the demand of the United
States was put distinctly upon the ground that it was upon soil of the United
States that the assault had occurred (p. 18G).
i y r i . , % ,
In his letter of the 10th January, 1877, Mr. Fish wrote to Sir Edward
Thornton, on p. 198 of the British Case Appendix :—
" I n the note originaUy addressed to you under date of 2nd November
it Avas suo-ffericd that if it appeared that the assault was committed within t i e
territory of the United States, Martin could not properly be tried tor the
offence with which he was charged, and that he should be set at liberty, and I
5 N 2
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}ia([ the honour to request that you should call the attention of H e r Majesty's
proper authorities to the case, that an examination of the facts might be made
before the case was disposed ot.
He says in this letter that the assault occurred in what is considered to
be Alaska Territory.
The demand of Mr. Fish was i nderstood by the Canadian authorities in
exactly the same sense in which it was made. Lord Dufferin, writing to
Lord Carnarvon on the 12th Fel iruaiw. 1877 (p. 203 of tbe British Case
Appendix), in referring to the demand made by Mr. Fish, said:—
" It is alleged in the prisoner's behalf that the spot at which the assault was
made is not within Canadian territory, but is part of the soil of Alaska ; and
that therefore he is, in the first place, entitled to his freedom as having been
illegally held in custody by British constables with United States jurisdiction,
and, in the second place, is not answerable for the assault to a Canadian
Court."
As the demand had been predicated by the United States upon the
assertion that the assault AA-as not committed upon Canadian soil, and that the
spot where it occurred was on Alaskan territory, instructions were given, as I have
jusi read, to Mr. Hunter to go and determine where the spot was, and
Avhether or not it was in British or American territory; and Hunter made
a report in Avhich he determined where that spot was, and you see by looking
at the wall map that that spot lies entirely without the lisière as now laid down
by Great Britain. I mean it is upon Avhat is now claimed as British territory.
The P R E S I D E N T : I t is shown in the United States' Atlas, you know.
Mr. DICKENSON : Yes, this wall map is an enlarged copy of that map.
The P R E S I D E N T : No, I mean Hunter's line,
map in the United States' Atlas.

You have put it on your

Mr. D I C K I N S O N : That is the boundary line; that is another matter.
That lies further in the interior than this.
,

The PRESIDENT : Yes.

Mr. D I C K I N S O N : That is the conventional line that was agreed
uponThc P R E S I D E N T : Yes.
Mr. DICKINSON :
under a reservation that no rights of the Parties
should be affected by the adoption of that line. Buc the point 1 am now on
is this : that the demand Avas made by the United States GoA-ernment for
release on the ground that that spot was on American territory. Hunter,
was sent to report whether that spot Avas within the American territory in
connection with the consideration by the Canadian authorities of releasing
Peter Martin. Between themselves there was quite a correspondence as to
the ground, on which the release should be placed, and Mr. Edward Blake
said (British Case Appendix, p. -'10) :—
" I do not understand Mr. Fish to assert that the transport of Martin
via the Stikine River was a violation of the sovereignty of the United
States. On the contrary, he seems to make no complaint of this, and impliedlv,
it not expressly, admits the propriety of this act.
His position is, that
the sovereignty of his country was violated by what took place on the shore of
the river, m case the locality should turn out to be within the limits of the
Ui ted
n
States. 1 t h i s SU l t h i n k 4 t h o niore prudent course, in replying
to Mr. Fish, to deal only with the affair on the s h o r e ; assuming, without
any special reference to the matter, the legality of the transport by the
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_ H e wanted to save the larger question of the right to transport down the
river, and his advice was that it be put exactly on the basis on which Mr. Fish
had made the demand. Then the Earl of Carnarvon wrote to the Earl of
Duffenn on the 16th August, 1S77 (p. 231 of the British Case Appendix) : K " l f l communicating with the United States authorities, it should be
stated that Peter Martin is surrendered on the ground that he was a prisoner
conveyed through United States territory."
There he makes the opposite suggestion to that of the Minister of Justice
as appears on p. 233 of the British Case Appendix :—
_ " 1^ recommend, however, that, in communicating the result to Her
Majesty's Minister at Washington for the information of the Government of
the United States, it be stated that the ground of the action is that, after
inquiry, it appears that Martin was a prisoner convey, d through United States
territory without stating whether the territory referred to is the river or the
shore, so that the very important general questions involved may be left as far
possible still at large."
That shows that the officials, as between themselves, Avere undecided as to
the grounds on Avhich they Avould put the release ; but when we come to the
communication made to the United States, which appears in the United States
Counter-Case Appendix, p. 87. Mr. Pluukett writes, 25th September, 1877 :—
" With reference to the note which Sir Edward Thornton addressed to
Mr. Fish on the 11th of last January, I have the honour to inform you that I
have just learned from the Deputy Governor of Canada that the Dominion
Government has concluded the inquiry into the circumstances of the case, and
has decided upon setting Peter Martin at liberty without further delay."
The Attorney-General said of this case at p. 314 of his argument:—
" But in tbe end, although Peter Martin was given up, there was no
admission as to the boundary. I submit that what happened does not amount
to any admission which could be used against the British Government as to
the limitations at that point."
When Mr. Fish made bis demand on the grounel that that was American
soil, and when, as was shown by Mr. Edward Blake, it Avas understood
distinctly that it was not because he was transferred down the river, but
because it occurred upon American soil, and when the issue Avas thus put,,
and the release Avas made without any explanation, or without any qualirication, it must be understood that the judgment must conform to the pleadings,,
and that Avhen the release was made it was made in conformity to a n d o n
the ground stated by Mr. Fish, as understood by the Canadian authorities.
There could not be any higher or more solemn act of interpretation
bv these Parties that certainly that point was American Roil. They did not
determine how far the line went back of that. The Hunter line was agreed
on as a provisional line with the understanding that the rights of the Parties
should not be affected.
.
I call the attention of the Tribunal to where the boundary laid down by
Great Britain is with reference to this place. They bring it much nearer to
the coast, and put this point, which has been adjudged by the solemn acts of
the Parties to on in United States' territory, into British territory. If my
position be sound upon that, that certainly disrupts and breaks up the whole of
the British mountain line at that point, and they have to go back and start
over somewhere to the interior of that line before they can begin to m a k e a
connection of peaks, and thus constitute, as they claim, a mountain crest in
accordance with the terms of the Treaty.
Mr A Y L F S W O R T H - If you are passing away from that incident,
• Mr. Dickinson, I want to point out to you that Hunter's Report by no means
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stated that the place of the assault was within American territory. He stated
that it was eight and a-half miles lower down the river than the line he had
to delimit the .boundary, and he nad no authority

d r a u , n j b u t fae n e y e r u n d e r t o o k

to do so.
Mr D I C K I N S O N : I quite agree that he had no such authority, but
' the Canadian Government had authority, and when the demand was made of
the Canadian Government on the ground that it was in American territory,
and he made his survey and located the spot, and then the Canadian Government released him, without any further explanation to the United states
Government, that Avas a declaration by the Canadian Government that it was
in American territory. I admit that Mr. Hunter had no authority to construe
' this Treaty, that he had no authority to say where the boundary line was, but
he, as a surveyor, had authority to go there and fix the spot, and when he
' made the report that he did. and then the Canadian Government acted upon
the report and made no explanation, our Government had the right to say
that that interpretation had been put by Canada upon the proposition.
Mr. AYLESWORTH : M. Larlamme, as Minister of Justice, expressly
.reserved-all rights in that regard just as all rights were reserved when Hunter's
'line was adopted as the Conventional boundary.
Mr. DICKINSON : I admit that ihey
conferences. That is true as between themsel
' ground they would put it, and I have read the

says.

un their own
id upon ivhich

Mr. T U R N E R : Mr. Dickinson, let me read to you what the Minister
He said that the Report of the Exploratory Survey— :
Mr. DICKINSON : What page are you reading from ?
Mr. T U R N E R : P. 233 of the British Case Appendix—

'• The Report of the Exploratory Survey of Mr. Joseph Hunter, recently
made under instructions from this Government, renders it tolerably plain
that the affair on the river bank took place within the United States'
;
territory."
Mr. DICKINSON : I will read Hunter's Report.
on p. 231. He says:—

Hunter's Report appears

u

The precise spot where the assault took place could not be identified, as
some of the trees in the locality had been cut down subsequent to September
last, and as the ground at the time of the survey was covered with snow the
spot (B) pointed out by Beegan, if not correct, is believed to be within 100
yards of the actual spot Avhere the assault was committed.
" This point (B) is 13 miles from the mouth of the Stikine and 8^ miles
within the United States' Territory of Alaska, as defined by the boundary line
as shown on the tracing above referred to."
He located the spot, and they knew where it was, and as has been
pointed out, the Minister of Justice himself understood that that was within
American territory.
Mr. AYLESWORTH : According to Hunter's line.
Mr. D I C K I N S O N : Andthe prisoner was releasedandrelcasedunqualifiedly
upon the assertion made by Mr. Fish that he was on American territory. It
seems to me that the issue is clearly made out, that the judgment must conform
to the issue, and that it cannot be said now, so far as the United States-is
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concerned, that any reservation was made. The United States had a ririri to
say that tha was an interpretation at that-time put on the matter by the
7
Canadian authorities so far as reference 1 that point was concerned
I was about to address myself to tbe survey of the Stikine River and ihe i
adoption of the prov,sional line in 1878. I regard that as of no verv •
great importance from the fact that the Stikine River was upon the «cneral
coastand the fixing of a lino there would have no special bearing unon the
interpretation ot the Treaty so far as inlets and their coasts arc concernedvJ ; l f j ? 2 7 4 t 0 SI t h e T l i b ™ a l t J > i i is said in the printed argument
of the United States upon that question. •
This brings me to what is insisted on with more seriousness on the part
of Great Britain, certainly with more earnestness, and that is the alleged
notice given by Great Britain to the United States by means of the letter that was written by Dr. Dawson to Sir Charles Tupper, and its transmission
by Mr. Dall to the United States authorities, and its publication in the
Congressional papers. With regard to this the Attorney-General says, on
p. 315 of his Oral Argument:—
I It is a very important point, and I rely upon it most strongly. Now,
from 1878, Avhen those incidents are closed, we pass on to April, 1884, Avhere
there is a very important despatch of that date from Mr. Dall, of the United
States' Geodetic Survey, to Mr. Dawson, of the Geological Survey in
Canada."
' V ; ' .It is well to consider when this second alleged notice took place what had
transpired in this region so far as the occupation of the United States Avas
concerned. I shall deal with.it only in a general way, because 1 expect to
take up later the acts of occupation more in detail, but if I have succeeded in
convincing the Tribunal that there was nothing in this correspondence from
1S72, and in the Hunter survey which brought notice to the United States
of any such claim, then the occupancy and acts of possession which took place
between that time and the next.period in 1888, certainly can be looked to
as showing the interpretation put upon the Treaty by the United States, and
the non-interference of Great Britain when these acts necessarily must have
been known to her, can be looked to as showing* a like interpretation on her
part.
I n the period from 1872 to 1888 the following things had occurred:
United States, vessels every year, and frequently, repeatedly, during the year,
went to the bead of Lynn Canal, and exercised authority over the natives assubjects of the United States, and its jurisdiction was recognized by the
Indians.
The revenue service of the United States throughout that period was in
effect over all the coasts and waters in question. During the year 1887,
Mr. Ogilvie, in charge of a survey for the Canadian Government, entered upon,
the work at the head of Lynn Canal, only after having asked and received
permission of the American Government. In 1880 all foreign vessels were
forbidden to unload at Chilkat, and this order was complied with without
question. In 1881, salmon canneries were established at Pyramid Harbor by
United States citizens, and on what was understood by them and United
States officials to be United States territory. In 18*0 and 1881, schools were
established near the head of Lynn Canal by United States citizens and under
the auspices of the United States. In 1883 the British Government, m
compliance with its request therefor, received the annual reports of the
United States Coast and Geodetic Survey for the years 1874 to 187Jinclusive, which showed that the coasts and waters in question were treated
as United States territory. In 1884 a civil government was established for
Alaska, and Governors were appointed who from that time,irrespective ot toe

^questioned jurisdiction "over all of that territory, and frequent arrests were.
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made,

and Indians and others were prosecuted and imprisoned. In 1883 a
salmon cannery was constructed at Pyramid Harbor by American citizens who
rp
i z e d t h e United States Government as having jurisdiction over that
territory. In that vear 3,800 cases of salmon were canned by one company
at Pyramid Harbor. A census was taken of the Indians in 1880. A post
office was established at Haines in 1882. In 1885 a public school was
established at Haines by the Department of the Interior. The United States,
Canadian, and British maps during this period declared ibat all of this
territory belonged to the United States.
Throughout that time, unless we can say that these acts of 1872, which
I have just discussed, are a notice of a claim, Great Britain never served any
notice or any protest of any character up to the time of the alleged notice
of 1888.
.Now, I submit that even if it could be shown that the claim as put forward
by Dr. Dawson Avas not, as I shall undertake to prove, a mere private exploit of
his own, but was the act of the Government, can it be possible that, after the
interpretation from 1826, and after the sale to the United States and the
solemn taking possession of that territory, after the publication repeatedly
of the Admiralty maps Avhich indicated what were British Avaters—and that
was the strongest declaration the Government could have made upon that
subject—after civil government had been extended, and the jurisdiction of
the Courts Avas in full operation—that after all these things had taken place,
the Dawson notice can retro-act and overthrow the interpretation that
up to that time had been put upon the Treaty by all these Governments ?
nd how many years ot
How much possession and bow much interpretatio
on th ?• subject is ii;
interpretation, and how many repeated declarati
up
my such point ?
necessary to have before wo can have quiet and
uest ion of interpreIt does seem to me that if you take the history d
tation from 1826 down to 1888, when they say tl
riro-actandAvipe
no Court considering it would permit a claim at that h
out and make nugatory all that bad been done, and do
ion
solemnly and so
publicly, throughout that long period of time. But, as e ins ist, the Dawson
letter, and what was done under the Dawson letter, oes not come up in any
sense to the dignity of a declaration upon the part c her o f t le Canadian or
whatever to the
of the British Government, and 'that there was no
United States that either of these Governments made n y clair * to these inlets
or these coasts.
Now, this Conference was initiated by a letter i i m Will iam H. Dall on
tbe 24th April, 1884, to Dr. G. M. Dawson, which ; pea rs o l p. 248 of the
British Case Appendix. He says :—
" The matter of the boundary should be stirred up. Tbe language of the
Tieaty of 1825 is so indefinite that, were the region included for any cause to
become suddenly of evident value, or if any serious international question"
were to arise regarding jurisdiction, there would be no means of settling it
by the Treaty. There being no natural boundary, and the continuous range
of mountains parallel to the coast, shown on Vancouver's charts like a long
caterpillar, having no existence as such, tbe United States would undoubtedly
Avish to fall back on the ' line parallel to the windings of the coast, and which
shall never exceed the distance of 10 marine leagues therefrom' of the Treaty,
lt would, of course, be impracticable to trace any such winding line over that
MM of mountains.' I should think that the bottom of tbe nearest valley
parallel to the coast might, perhaps, be traced, and its stream form a natural
boundary; even then it Avould be difficult to determine the line between one
valley and the next. Before the question has attained any importance, it
should be referred to a committee of geographers, a survey should be made,
and a new Treaty should be made, stating determinable boundaries."
H e never understood that there was anything except physical difficulties in the way. He knew probably as well as any other man at that time
the mountainous character of the country traversed by glaciers, and the
almost utter impossibility of getting over it and surveying it.
The country
was then of comparative unimportance and comparatively valueless. He
did not think that the immense expense required by a survey of that sort
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would be justified. And when he speaks of the impossibiliu wh)
speaks
of it, of course, in reference to the question of expense- ' nd, i
what has been shown on these contour maps from whs
knoA
the depositions as to the character of that country, I believe thi
almost a prohibitory matter, so far as expense is concerned, of actually
laying down that line if it should be laid down 10 marine leagues from the
coast in the interior. But the question of expense has nothing to do with
the question of right ; and because it would be difficult it would°be no reason
why the terms of the Treaty should be changed.
Wherever that line is—if we have to go in a balloon to get to it—
the British would have a right to go to it on their side, and the Americans
would have a right to go to it on their side. The question of difficulty
and sinuosity and expense has nothing whatever to do with the question of
determining right ; and you cannot wrest right from the Treaty simply on
account of the practical and physical difficulties which are presented.
It is said that this letter, or rather the views of Mr. Dall in this letter, were
adopted by Mr. Bayard and by Mr. Phelps. Well, m a certain sense they
were; in the sense in which Mr. Dall meant them they were adopted.
Without going into details—for I desire to hasten through this correspondence Avith which the members of the Tribunal are perfectly familiar
—a close analysis of the letters of Mr. Bayard anel Mr. Phelps will
show that the very difficulties that presented themselves to their minds were
difficulties which arose out of drawing the line parallel to the sinuosities of the
coast that we are now contending for; and, if they had thought of a coast line
such as is now presented on behalf of Great Britain, the A'ery difficulties that
they so much emphasized could not have existed.
The whole theory of the British Case is that they have removed the
difficulties by taking a line parallel to which it would be practicable to draw a
boundary-line.
But Mr. Dall, Mr. Bayard, and Mr. Phelps wrestled with
that question, and Avith the difficulties presented by it under the coast theory
that the United States now stand on. The coast tbey had in mind parallel to
which the line was to be drawn Avas all of that coast, with all of its indentations
and with its deep inlets, and they understood that this line being drawn parallel
to such a coast would have to be carried through an almost impassable
mountain district.
There is not a w7ord in either of the letters Avritten by Mr. Bayard
or Mr. Phelps that lends any colour to the theory that they for a moment
at that time put forward the United States as standing upon any different
interpretation of the Treaty than that upon which we now stand,
I travelled a little ahead of the line of thought I was pursuing—
I will come back to it.
it is tbe exact relation that Dr. Dawson bore
to the Canadian Government, and Avhether or not his act can be taken as an
official act. I went ahead to remove the conclusion that has been based upon
the acts of Mr. Bayard and Mr. Phelps. In the British Case, p. 94, it
is said—•
"A°*ain, in 1888 the Canadian Government forwarded a further protest to
Her Majesty's Government for communication to the United States' Government against a rumoured attempt of the United States to exercise jurisdiction
at the White Pass, claiming it as British territory ; and in the same year,
during the currency of the fishery negotiations at Washington Dr. G. M.
Daw«on as representing tier Majesty's Government, m an informal conference
with Mr DaU representing tbe United States, put forward the contention that
the territories surrounding the head of Lynn Canal were British. The report
of the conference between Dr. Dawson and Mr. Dall was subsequently laid
before Congress by President Cleveland, in his message, dated 2nd March,
1889 In re^mmending to the Bresident the publication of these documents,
the Secretary of State observed : - < These documents are considered uf value
as bearing"upon a subject of great f international importance, and should be
put in shape for public information.'"
This interview between Dr. Dawson and Mr. Dall came about in purely
an informal way. The correspondence shows that neither was accredited
by hi Goyernment for the purpose of making any representations ot an
5 O
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They were simply brought
Mr. Dickinson official character in regard to this Treaty.
together as scientific men, m the hope that they by a conference might
Oct. 8, 1903. suggest some course out of these perplexities. Dr. Dawson never went to
Washington authorized by the Canadian Government to put forward any claim
which involved a construction of this Treaty at all; and when we look to the
report made by Mr. Dall, he states that the conference Avas purely informal.
There Avas no pretence upon the part of Dr. Dawson that he was sent there for
the purpose of making a claim of this character.
Indeed his leUer
written to Sir Charles Tupper on the l f t h February, 18885> in which he
exploits the views of Major Cameron, and states that those views might be
adopted, is so far as Ave know the first intimation of attention being brought
to the officials of the United States of any views entertained upon that subject
by Dr. Dawson.
Now, if Dr. Dawson had gone to Washington authorized by the Canadian.
Government to put forward that claim, why would he have been writing a
letter on the fourth day of that conference for the purpose of trying to
convince Sir Charles Tupper that the views advanced by Major Cameron
in regard to this 'Treaty were probably the correct views ? But Avas his
suggestion acted upon ? Did the Canadian Government, when their attention
Avas called to Major Cameron's view of the Treaty and to Dr. Dawson's
view of the Treaty, then put forward in any formal way any such claims as
these ? So far as the United States Government is concerned, they had
nothing before them except simply a treatise upon the subject written by
Dr. Dawson and addressed to Sir Charles Tupper. ' This letter, setting forth
this theory—the mere theory of a private individual—was communicated to
Mr. Dall, and in that way it found its way, together Avith the letter of the 7th
February, into a Congressional publication.
It is said that this letter challenged the attention of Congress to the
claim of the Canadian Government upon this subject. How- could Congress,
looking at that letter, written four days after Dr. Dawson came to this interview, which was purely an informal interview, have understood from that that
he was in any way accredited or authorized by the Canadian Government to
put forward such claim ? Could Congress or the United States Government have acted upon any such notice as that? Suppose they had taken it up
in a formal way, and brought it to the attention of the Canadian Government,
the Canadidn Government could very well have said, " That is merely a
private view of Dr. Dawson."
There is no evidence that the Canadian Government adopted it or
sanctioned it any Avay. lt got into the hands of Mr. Dall merely through
the courtesy of Dr. Dawson. Mr. Dall transmitted it to the President, and the
President with a mass of other papers laid it before Congress. But the
Government of Canada and the Government of Great Britain cannot be bound
in this way by the acts of a mere private citizen. There is full evidence of •
the view which Congress took of it if we look to the publication referred to
and to these two letters of Dr. Dawson. You will see on p. 23 ot the document
containing the Message from the President of the United States, transmitting
the Report upon the boundary line between Alaska and British Columbia, this
heading :—
" Supplementary Memorandum on the views of General Cameron as
submitted in the letter of Dr. George M. Dawson to Sir Charles Tupper in
regard to the Alaskan boundary, by William H. Dall."
That shows the construction that Congress put upon it.
They were
regarded as views of General Cameron. Governments do not act in matters of
such solemn import in that sort of loose and irregular way. If Great Britain
had desired, in 1888, to put an. interpretation upon the Treaty different from
the uniform interpretation that had been put upon it from 1825—if Great
Britain, with a knowledge of the occupation of the United States for such a
long period of that territory, and the extension of its jurisdiction, civil and
military, over these waters and coasts, had desired to question its rights,
can it be for a moment said that she would have sent Dr. Dawson in an
informal manner, without being accredited, merely to meet a scientific man
tor the puipo e of solving mere questions of* perplexity arising lrom the
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physical difficulties of the country ? Would they not only have sent a man
unaccredited, but authorize him to write a letter, not to the United States
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formal demand <>r give a formal notice, but merely exploits the views of
another man and then have Sir Charles Tupper not transmit that letter to
toe United States Government, but let it be furnished by courtesy to Mr. Dall
.in order that he might have a full record of what had transpired between
him and Dr DaAvson ? Is it in that way that two great Governments are
supposed to have acted upon a question of so much moment as this ?
But no matter what Avas the purpose of the Canadian Government if they
intended to put forward that claim in that way, it is very clear that the United
States had no right to understand it in that sense ; and it is clear, as has been
shown from this record, that they did not understand it in that sense. I think
it is a, matter of the utmost significance that Dr. Dawson at that time
exploited all of Cameron's views, although Major Cameron brought to the
attention of the Canadian Government all his views in his Report of 1886.
It shoAvs that their minds at that time were challenged to the q u e s t i o n challenged to every point of controversy that is now raised in this Argument;
for if you will turn to the Cameron Report of 1886 there is not a vieAv
advanced to-day by the British Government to sustain its contention that
is not advanced there with more or less of elaboration.
He was a
pioneer of thought in that direction ; but his views Avere not adopted by the
Government. The best evidence that they were not adopted is that although
attention Avas challenged to every point now in controversy, it never
followed it up in any manner; it never followed it up by any demand upon
the American Government or by any question of its right of occupation. Ou
the contrary, from that time, Avith its mind thus addressed to the subject
matter, it continued to issue its maps as it had hitherto issued them, drawing
the boundary line all around that territory that is now in controversy under
the fifth question, thereby making a public declaration to the world that it
Avas American territory. So far from being able to predicate anything upon
the act of Dr. Dawson the record shows that his act was in effect disavowed.
If he sought to act for the Canadian Government, it was never followed up,
and never adopted until after a long period, when public opinion in Canada
became crystallized, and became so forceful that the Government in 1898 gave
its sanction to the views which in 1888 Avere merely ones ot private exploitation by Major Cameron and Dr. Dawson.
Of Major Cameron's Report of 1886 (a copy of which has been laid before
the Commission) the points now relied on in Argument were then brought to
the attention of the Canadian Government. But when they were brought
to tbe attention of the Canadian Government were they published to the
world ? Not at all. Only a partial Report was published, and that portion
of it Avhich distinctly set out and put forward, the position now sustained with
so much learning and so much vigour were omitted from the publication. Can
it be said that, if Canada at that time was setting up any such claim as that,
it would not have published that Report in full in order that attention might
be brought to its contents and to the claim of the Canadian Government ?
The fact that these points were left out of the official publications is as
strono- a declaration as could be given of the interpretation then put by Canada
upon this Treaty in regard to these inlets and the coast that border them.
Dr Dawson in his Report makes no pretence of ever having put forward
any such claim. In his letter to Sir Charles Tapper of the 11th February, 1888,
he states that he had several informal conferences with Mr Dall for the
purpose of arriving if possible at some conventional line which might be
recommended as advantageous to both countries. ^
o m , n .
Is it to be supposed that, in a matter of this importance and magnitude,,
if he went there authorized to put forward this claim on behalf of toe Canadian
Government or if after he got there he had any authority he would have made
a reporTot what he did, in which he said nothing whatever about putting
L w T d the claim, and stated that the> c o n f e r e e s werepurely informal:
Dr Dawson says in this letter, British Case Appendix, p. 262 . « I found, however, that Mr. Dall was not disposed to regard with favour
any !
«
»
•
would involve the cession of any part ot the coast hue
of Alaska."
5 0 2
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The conventional lines suggested by him ran so as to cross Lynn Canal
towards the head, and give a part of that coast to Great Britain and so far
ag hig > e
e n t a t i o n s t 0 M r - D a i i w e r e concerned be shows that in this
letter he regarded that as coast of Alaska, and treated on that basis when he
had up the question of a conventional line. Mr. Cameron had advanced this
idea of a political coast, and a jurisdictional coast ; and he based his theory
upon what he stated was an uncontrovertod principle of law. But, when
Dr. Dawson came to discuss with Mr. Dall the real matter that brought them
together, he treated the northern part of Lynn Canal as a part of the coast
of Alaska. And he did not so far as we know claim to Mr. Dall that the coast
in the Treaty was such a coast as is now put fonvard by Great Britain. _
The next act that is relied upon by the British Government as bringing
attention to their claim in regard to these bays and inlets groAVS out of Avhat is
known as a reconnaissance by Lieutenant Sehwatka.
Lieutenant Sehwatka was sent into that country for a particular purpose.
He was sent not by the Slate Department, but by the War Department, for the
purpose of investigating the character of that country from the standpoint
of its military characteristics. In his Report he made a reference to Perrier
Pass as being within the United States territory.
When this fell under the observation of the British Government the
attention of the United States' Government was called to his statement. The
Report was communicated to the Colonial and Foreign Office, and Lord
Salisbury, in a letter to Sir Lionel West on the 27th August, 1887, called
attention to the fact that Lieutenant Schwatka's Report showed that he had
extended his reconnaissance into British territory to Fort Selkirk, which is
situated on the Yukon Biver, far to the north of the head of Lynn Canal and
some distance from the boundary line as always claimed by the United States.
In this communication, Avhich appears upon p. 256 of the British Case
Appendix, Lord Salisbury said :—
. " It will also be seen, on referring to pp. 20 and 47 of the Report, that
Lieutenant Sehwatka has indicated two points, viz., Pender's Pass aud
110 degrees west longitude, which he has determined as defining the international boundary.
" H e r Majesty's Government, as you are aware, have agreed in principle
to take part in a preliminary investigation of the Alaska boundary question,
but they are not prepared to admit that the points referred to by Lieutenant
Sehwatka in any Avay fix where the line should be drawn.
" Lieutenant Sehwatka, in the course of his military reconnaissance in
Alaska, appears to have traversed British territory for a considerable distance ;
but, so far as Her Majesty's Government are aware, no intimation of such a
desire on his part was conveyed to any of the British authorities. They do not
attach any importance to this fact, aud no doubt, had their acquiescence been *
asked, it would not have been refused.
" H e r Majesty's Government have no desire at the present moment to
raise any discussion in regard to the question of the boundary between Alaska
and British Columbia; but in order that it may not be prejudiced hereafter by
absence of remark on their part on the points alluded to above, I request that
you will in a friendly manner call Mr. Bayard's attention to the observations
contained in this despatch."
Now, he refers particularly to the points referred to by Lieutenant
Sehwatka. These points had no reference whatever to Lynn Canal, no
reference whatever to the coast of Lynn Canal, nor to any of the inlets and
Avaters now in dispute.
What sort of a representation was made by Sir Lionel West to
Mr. Bayard ? It is set out on p. 257 of the Appendix to the British Case,
14th September, 1887. H e says :—
" I have the honour to inclose to you hereAvith a Memorandum calling
the attention of the United States' Government to certain points in the Report
made by Lieutenant Sehwatka, of the United States' Army, of a reconnaissance made by him in Alaska, and to observe at the same time that he
traversed British territory for a considerable distance without any intimation
having been given to the British authorities of his intention of so doing.
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i y ' s Government do not attach any
importance to this fact, and that no doubt had their acquiescence been asked
u dSttCU
it would not have been refused."
*
Can it be said in any way that this has any application to Lynn Canal
or the coast of inlets, or that there was any notice brought to the United States
ot any such claim as is now put forward ?
... . The next act that they rely on was in 1888 in regard to the White Pass
trail. On the 19th June, 1888, Mr. A. M. Burgess wrote to Sir John
Macdonald (British Case Appendix, p. 264) :—
" Captain Moore of Victoria, British Columbia, who was for some time a
member of Ogilvie's expedition to the Yukon, has reported to the Government
•of British Columbia that he believes certain persons are about to receive a
charter from the Alaskan authorities to construct a trail from Lynn Canal by
way of White Pass to the interior of Alaska. If our view of the case b e
•correct, the entire route of this trail, as well as the trail by the Chilkoot Pass,
is in Canadian territory. In view of the well based contention on our part
that the heads of the larger inlets which penetrate that portion of Alaska
Avhich consists of the coast-line from Mount St. Elias to Portland Channel,
and more particularly the head of Lynn Canal, are within our territory, it
Avould appear to be important to protest against the granting of any rights
by the United States or Alaskan Governments at the heads of these inlets.
" W o u l d it not be Avell to communicate confidentially with the British
Minister at Washington asking him to inform the Government of Canada in
case he finds that either the United States or Alaskan authorities are granting
or proposing to grant privileges of the kind mentioned."
Mr. T U R N E R : What page is that, Mr. Dickinson ?
Mr. D I C K I N S O N : Page 264. Here is direct attention brought again
to the Government of Ottawa by Mr. A. M. Burgess of what he states
is the claim to the head of the canal. Anyone would suppose, if Canada
or Great Britain a t that time entertained any idea of putting forward
any such claim, that when their attention was thus directly challenged to it, and
a protest was about to be made, the protest would at least have put the
United Slates fairly upon notice as to what it Avas intended to affect. The
notice addressed to Mr. Bayard by Sir Lionel West is on p . 266, British
Case Appendix. He says :—
1 1 have tbe honour to inform you that the Marquis of Salisbury has
requested me to bring to your notice a rumour which has reached Her
Majesty's Government, that a charter is about to be granted by the authorities
of Alaska for certain privileges in a part of that country which is claimed by
Great Britain.
.
. J Her Majesty's Government presume that this rumour is unfounded, a?
the territory in question is part of Her Majesty's dominions."
Is not it absolutely conclusive that a t that time the British Government never intended to take up and lend sanction to any such claim as
that now put forward ?
• , , ,,
This letter of Mr Burgess had been communicated and a protest had been
asked for; but, when we come to look at the protest, why, it is like the play of
1 Hamlet " omitting Hamlet. Nothing on earth was said about the suggestion
that was made by Mr. Burgess that Canada was claiming these waters. The
truth is, that there is not a word in this record, down to 1898, that shows that
anybody, except citizens of Canada, put forward any such claim, governments are not represented bv citizens in making claims, and they are not
responsible for their citizens "in making claims on .other O o m n m e n t . ^
for their acts, and such claims cannot be turned into ° f c > J a ^f'
^ *
h e r e , I will make a remark that I intended to make i J e
^ 8 ' ™
that was that in publishing a letter of Dr. M e n d e n h a l l ^ b y no ^ n s
intended to adopt the. strictures there made by him.
I V ^ * * * ™ ^
will suppose that we did. There were certain views piesentea by mm as a
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scientist in that letter. We put that letter in evidence on those # matters. If
we had put forward a garbled version of tbe letter with omiss ons, some
question might have arisen. We never supposed for a moment that any
one would assume that the United States Agent or Counsel were m, any way
riving sanction to the private views that were expressed by Dr. MendenhaU ir,
regard to British diplomacy any more than it is to be supposed that
the Canadian Government merely by remaining silent was giving acquiescence to the various views that were put forward from time t o time
by the papers and by individuals in Canada in regard to this territory.
When this record is examined it will be found that Major Cameron was the
originator of the idea, and after it was taken up by Dr. Dawson it, no doubt,
was espoused by a great many individuals in Canada and doubtless by the
papers of Canada ; but a Government does not speak that way and a Government is not bound in that way. Where tbe United States has been m possession for such a long period of time and it is alleged that notice has been given,
it has a right to expect something more than the mere utterances of private
citizens.
.
t
Mr. Bayard never understood that such notice as has been alleged in
regard to the White Pass trail was given to him. He answers on the same
" The rumour to which you refer is, as stated by
indefinite, and has not come to the notice of this Dei
without information in regard to the granting of such
or to the locality of the territory to which it is said to

, certainly vague and
lent, which is wholly
i you mention,

5t of 1891. W h a t had transpired
We come next to the so-called p
up to this time, so far as occupation wa concerned ? The alleged notices up
it could not be
to this period were so vague, indefinite, and unofficial, t l
in. Government.
assumed that they were the acts of the British or Car
pry was uninterThe jurisdiction of the United States over all of that te
rupted and unquestioned. Nothing appears to have tram ipir ;d upon which a
protest is sought to be based from 1888 until 1891.
If that was a protest and a claim in 1888, would the British
Government have rested contented with putting it forward in the way in which
it had been put forward through this letter of Dr. Davi son, and can it be
supposed that it Avould have rested upon any such asserth n of right as that ?
We, all know that when Russia issued the Ukase of 1821, I he British Government never rested until it brought that matter to a determi uation. It issued at
once a most vigorous protest. If it believed in 1S88 th it Dr. Dawson had
represented them in putting forward this claim—would it have
ive gt
gone to sleep on
its rights, and left the United States in doubt as to the character
-acter of the claim ?
Nevertheless, that was exactly what was done, because itit is admitted that
nothing transpired between 1888 and 1891 which would lend any colour to
the claim that any further notice or demand or protest was made
In the meantime a collector of customs was appointed for Chilkat, and
a customs office was established there in 1890. The United States Court
•was exercising complete jurisdiction over every part of that territory. No one
living there during that period ever questioned or ever heard questioned—as
this record shows—the sovereignty of tbe United States. In 1889 the value
of the canning improvements in and about Pyramid Harbor aggregated about
100,000 dollars, and there were canned annually about 55,000 cases of salmon
caught in the Chilkat River, and all this was done by American citizens. In 1887
a settlement by American missionaries was made at Haines Mission, and about
twenty-five Americans lived there the year through. In 1890 F . H. Poindexter
Avas a United States Justice of the Peace at Pyramid Harbor, and exercised jurisdiction in the vicinity. In 1888 and 1889 the town of Skagway was settled, and
the entry upon the land upon which that settlement was made in 1888.
In 1888, Governor Swineford reported that there Were thirteen schools
in operation in Alaska, one of them being at Chilkat. In 1890 there
was a census and this, I believe, was the third census taken of Alaskan
Indians, and this census included those living at Berner's Bay, at Chilkat,
Chilcoot, Klukwan, and Pyramid Harbor. During all this time nothing
is alleged in the way of questioning the right of occupation except the
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correspondence from 1872 on to 1876, and the alleged demand or .
brought to our Government through the act of Dr Dawson the Sriaffair and the affair of the White Pass trail. Now, on the 5th June
Sir Julian 1 auncefote addressed a communication to Mr Blaine* toich
appears on p. 268 of the Appendix to the British Case, in which he said :—
w " T . h e + G , ° ^ r n o r - G e n e r a l of Canada has lately brought under the notice of
Her Ma.jesty s Government thefoil owing passages in tlm hist published report
of the United States Coast and Geodetic Survey,' m which the Director Avrites
as follows :—
" < By recent Congressional enactments, a preliminarv survev of the frontier
hne between Alaska and British Columbia in accordance with plans or projects
approved by the Secretary of State, has been placed in charge of this Bureau.
Such a preliminary survey, involving the determination of a number of points
in geographical position and their complete marking by permanent monuments,
will have to be carried from Cape Mu?on through \he Portland Canal to the
50th degree of north latitude, thence north-westwardly, following, as nearly as
practicable, the general trend of the coast, at a distance of about 35 miles from
it, to the 141st degree of west longitude, and thence due north to the Arctic
Ocean, a total distance of about 1,400 miles.'
" T h e Dominion Government have expressed the desire that the United
States Government m a y b e reminded that the question of the boundary at this
point is, at the present time, the subject of some difference of opinion and of
considerable correspondence, and that the actual boundary line can only be
properly determined by an International Commission."
Now, it says " the boundary line at this point." The two points mentioned are through the Portland Canal to the 56th degree of north latitude,
and then a line following as nearly as practicable the general trend of the coast
•at a distance ot about 35 miles from it.
Certainly if that was intended as notice that there was any dispute with
regard to these inland waters and coasts, it would not have been framed
in such an indefinite AA-ay. Sir Julian Pauncefote would, in the most
explicit terms, have stated the claim of Great Britain, and would not have
left it to be spelled out in such a vague letter as this. Indeed, if you
look to the letter and the context, it is very plain that it could have no
reference whatever to any dispute in regard to these inlets and the coast.
He says that there bad been considerable correspondence, and that the actual
boundary line can only be properly determined by an International Commission. There never had been any correspondence between these two Governments in regard to these inlets, and the coasts along them, or in regard to the
interpretation of the Treaty in respect of the use of the word "coast." It is
very clear that that letter was never intended to bear any such burden as they
now seek to put upon it.
The next claim put forward in the British Case is the effect of the Convention of the 22nd J nly, 1892. That has not been dwelt upon by the AttorneyGeneral, and I take it that after reflection probably he thought that it was such
an attenuated claim that he would not sustain it by the weight of his
opinion. There is one matter in connection with the Conference in 1892 to
which I desire to call attention, and that is the letter of Sir Mackenzie Bowell,
which was read, and the letter of General Foster, which Sir Mackenzie
Bowell's letter is put forward for the purpose, I presume, of contradicting.
But so far from contradicting the statement made by General loster in his
letter as to Avhat transpired at the Conference of 1892, the letter of Sir
Mackenzie Bowell should be taken as entirely confirmatory of it. The letter
of General Foster appears upon pp. U2 and 123 of the Counter-Case Appendix
to the United States—the extract I read is on p. 123. He says :—
« Objection was made on the part of the United States " - t h i s is referring
now to the Conference that took p l a c e - " that the existing
***l?™fT™"
Avas not of such a character as to call for more than a joint survey and report
which would enable the IAVO Governments to agree upon the fixation of the
boundary."
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NOAV, that is entirely in accord with our contention throughout, that there
had been'a controversy always in regard to Avhere the line should be in the
interior; but there had been no controversy so far as the solution of thefifth
question is concerned—none whatever in regard to the ownership of these
waters and the coast. Now, it goes on :—
'à The discussion was of very brief duration, and related mainly to the
questions which had arisen as to the point where the line crossed the Stikine
Biver and the inconvenience occasioned by this existing uncertainty; noassertion was hinted at of a British claim to the heads of the inlets or of any
rights on Lynn Canal. When the Conference convened the next day, I
submitted a substitute for the British proposal, which was in all respects
embodied in the Treaty of the 22nd July 1892, and this substitute was accepted
Avithout objection."
This Conference of 1892 has been relied upon as bringing to the
attention of the United States Government tbe claim of Great Britain. This
letter of General Foster, written in 1899, and put forward by us as evidence
in this Case, stated in the most explicit terms that at that Conference noassertion was hinted at of a British claim to the heads of the inlets or of any
rights to Lynn Canal. Manifestly this statement made by him was regarded as à
matter of very great importance, and the letter of Sir Mackenzie Bowell
was produced to overcome the very clear and explicit statement made
there by General Foster. So far from this letter contradicting General Foster
I say the lair interpretation of it is that his statement must be regarded as
absolutely true. Sir Mackenzie Bowell writes from Ottawa, 3rd August, 1903.
I will read the third paragraph.
Mr. LODGE : What page ?
Mr. DICKINSON : Well, it is not in the record.
The P R E S I D E N T : It is in the Attorney-General's speech.
>age ? Do you remember the page, Mr. Dickinson ?

W hat is the

Mr. D I C K I N S O N : I do not, but I wiU read the passage that I have
here :—
•- " As a member of the Canadian Government at that time I can have no
hesitation in saying that I always understood there was a clear divergence of
views between the GoA-ernments of Great Britain and the United States on the
subject of the Alaska boundary, and I confess to some surprise on learning
that that statement is called in question."
Who has ever called that statement in question ? W e all know that
there has been a divergence of views as to where this line should be in the
interior. General Foster never said in his letter that there had been no
divergence of views, but what he said explicitly was that at that time nothing
was said and no assertion was hinted at of a British claim to the heads of the
inlets or of any rights on Lynn Canal. ]Sow, I read further:—
I While it is true that the Conference was informal in the sense that its
members were not Plenipotentiaries, it Avas none the less a meeting called for
the purpose of acquainting each other with the views of our respective Govern-,
ments on the several questions we met to discuss."
If it was called for that purpose—for the purpose of acquainting the
representative with the views of the respective Governments,.would you not
expectvvhen Sir Mackenzie Bowell put this letter in in answer to General
Foster's letter that he would go on and state that General Foster is mistaken,
and that Great_ Britain at that time did entertain claims in regard to these
inlets, and that its views on this question were communicated and discussed ?
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But you look at this letter in vain for any such statement as that.
says :

Mr. Dickinson.
Oct. 8, 1903.

R » V ^ 1 * J \ r e C o r d s + 1 ° ! * h « first day's proceedings (the 10th February,
1892), you will observe that the very first question discussed was that of the
Alaska boundary, for it is there recorded that < Sir John Thompson stated
what the subjects to be discussed were, and being asked bv Mr Blaine to
mention the points which are involved in the Alaska boundary"questiom stated
what seemed to be the various points involved.' "
Now, if Sir John Thompson had mentioned the point that General Foster
said was never mentioned, would you not expect that in this letter it would be
stated that one of the points mentioned was that Great Britain made a distinct
claim to the heads of these canals ?
He does not make that statement, but he proceeds :—
1 1 find a Memorandum in Sir John Thompson's handwriting which reads
as follows :—4 As to the boundary from the 56th parallel. 1st. The boundary
is to be the mountains (according to our contention the summit of the
mountains nearest the coast)." That was no claim in regard to these interior
waters or coasts.
I All other directions are subordinate to this."
That is to say, whether you choose the nearest mountains, or those
further off.
" 2 n d . Where there are no mountains nearer than 10 marine leagues from
the ocean, the line is to be parallel to the coast."
I t is inserted here : "(ocean coast), and 10 marine leagues therefrom."
He does not explain what " ocean coast " is. We say that under the
terms of this Treaty " ocean " and " coast " are the same thing, and, that so
far as this Treaty is concerned, Lynn Canal is just as much ocean as Gastineau
Channel.
Can it be said that by some sort of a meaning to be evolved out of
the use of the word " ocean coast " Great Britain in this way distinctly put
forward its claim ? Surely not. Then he proceeds :—
" Y o u will observe in the minutes of the 12th of February, 1892, that ' t h e
various contentions relating to the boundary were then explained,' which
clearly implies the existence of a divergence of views of the respective Governments, and that each was made acquainted with the other's claim."
We look in vain to see what these contentions were that were set
out ; and so far from stating that any such claim was made, he asks you to
assume by implication that it was made, because there is a statement in the
Protocol that the various contentions relating to the boundary were then
explained.
Now, further, he says :—
I On looking over the proceedings of this Conference you will notice
that certain proposals were submitted by the Canadian Ministers, and that the
proposal marked ' A ' deals with the boundary line between Canada and Alaska,
in which it is proposed ' that a reference to some impartial authority be made
by Great Britain and the United States for the purpose of ascertaining and
decidino* finally the true boundary, regard being had to the Treaties relating
to the subject, and likewise to the Case which may be presented by either
Government, and to the testimony whichj may be adduced as to the physical
features and conditions of that country.' "
There is not a word in that about the meaning of " coast," or about any
claim set up to these inlets or coast. Now, he says :—
" T h e presentation of à Case on behalf of each Government would seem
to indicate -that they were by no means in agreement on the subject
[1060]
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We assent to that. The disagreement had always been m regard to
where that interior line would be laid, and there is not m this whole record a
scintilla of proof that there ever had been any disagreement between these
two Governments arising out of the construction of that Treaty upon the word
" coast." Now, he concludes :—
" In view of this record I am somewhat at a loss to understand how
General Foster could have the impression left upon his mind that nothing
passed at the Conference of 1892 to warrant the United States' delegates in
arriving at the conclusion that there existed serious difference of opinion
between themselves and the Canadian Ministers on the subject of the Alaska
boundary."
Of course, there Avere serious differences, and General Foster did not
say that there were no serious differences, and that is not the conclusion that he
stated. He said that the discussion was of very brief duration, that it related
mainly to the questions which had arisen as to the point Avhere the line
crossed the Stikine River, and the inconveniences occasioned by this increased
uncertainty, and that-no assertion was hinted at of British claims to the heads
of the inlets or to any rights on Lynn Canal. Sir Mackenzie Bowell, from the
beginning to the end of his letter, never undertakes to say that any such
assertion was made. It goes without saying that if any such assertion was
made, when his attention was challenged to the statement of General Foster,
he would have said in explicit terms, meeting that statement as broadly as it
is here put down, that such a question did arise, and that such a claim was
made, and the fact that he does not say that, under the circumstances in which
this letter was written, is to my mind absolute proof that the statement of
General Foster was unquestioned. It is not met by a direct denial hut by
undertaking to put his assertions off on a proposition that was not in his
mind, and a proposition that has no relevancy to the one that he there laid
down.
The next matter I have in my notes is the instructions of Dr. MendenhaU,
but as it is my purpose to finish this branch of the case by the time of the
adjournment- •
The P R E S I D E N T : Would you like to finish it now or break off ?
Mr. DICKINSON : I was going to say I would pass that over and
merely refer the 'Tribunal to what Ave have said in our written Argument on
that subject. I will conclude this branch of my case with just a few more
references, and that is to the views that were expressed by the officials of
Canada in 1898, which absolutely negatived in the strongest and most"
emphatic way the claim that the United States had been apprised of any
claim by Great Britain to the coasts and inlets now in question.
On the 11th February, 1898, in a debate in the House of Commons of the
Dominion of Canada, p. 169 of the United States' Counter-Case Appendix, the
Minister of the Interior, the Hon. Clifford Sifton, said :—
| Speaking from recollection, it was some time in 1876 or 1877."
He refers there to a proA'isional boundary line, and then he proceeds:
I Difficulties also arose in the White Pass, behind the village of Skagway,
and at Chilkat Pass behind Dyea. I believe that our contention is that
Skagway and Dyea are really in Canadian territory, but as the United States
have had undisputed possession of them for some time past, we are precluded
from attempting to take possession of that territory.
" There have been no protests made. It must be taken as undisputed
when there has been no protest made against the occupation of that territory
by the United States.
"There is nothing in the records to show that any protest has been made-an unfortunate thing tor us, but it is a fact. I do not know that that particularly affects the discussion, because there has been no real discussion about
that particular noint."

819
I put that forward as a sufficient answer to all that has been c-tol in ton
argument of the learned Counsel on the other side to show that toei l a d
been protests or notifications to the United States Government
The
proposition of the A torney-General was that if notice had grown out of "hat
transpired m 1872 and 1888, then all of this possession would be ineffectual
and it could not be said that our possession was undisputed, because if notices
had been given of the character insisted upon it would not have been
undisputed possession.
[Adjourned for a short time.]
Mr. D I C K I N S O N : I read from the debate of the House of Commons of
the Dominion of Canada of 1898, the 16th February. I t appears at p 170 of
the Appendix of the United States' Counter-Case :—
" The P R I M E MINISTER (Sir Wilfrid Laurier) : The Government has
not been informed of the intention to which my honourable friend has just
referred. The Government did not know it was the intention of the American
Government to send their troops to Dyea and Skagway. My honourable
friend is aware that, although this is disputed territory, it has" been in the
possession of the United States ever since they acquired this country from the
Russian Government in 1867, and, so far as my information goes, I am not
aware that any protest has ever been raised by any Government against the
occupation of Dyea and Skagway by the United States. It is only in recent
years that the attention of the public has been drawn to it. I may say to
my honourable friend that the importance of having a delimitation or settlement
of the boundary between Canada and the United States in that region is at
this moment engaging our attention."
In the debates of the 7th March, 1898, pp. 171 and 172 of the same
Appendix, occurs the following:—
" T h e PRIME MINISTER (Sir Wilfred Laurier). I agree very sincerely
with the sentiments which have been uttered this moment by my honourable
friend (Sir Charles Tupper). 1 agree very sincerely with everything he has said
in regard to the maintenance of the dignity of this young nation. We are only
a small nation yet. We are willing to be on the most friendly terms with the
powerful nation to the south of us, but I agree with the honourable leader of
the Opposition that nothing should be given away of our national dignity.
Though 1 agree with the sentiments vtoicb he has expressed in this regard, I
am sorry that I cannot at all agree with him in the conclusions which he has
based upon these sentiments. And I venture to believe and hope that when
he has reflected upon this subject, he will come back to the opinion he himself
expressed at one time outside of this House, and has since repeated in this
House, that the only route we could have taken to have access to the Yukon
country Avas that by the Stikine Fiver, if we wanted to have the advantages
given to us by Treaty, and to avoid the possible hostility of our American
neighbours in regard to trade arrangements.
" W h e n we had to determine upon the policy we would adopt, and upon
the route we would select, in order to afford to Canadian trade and to the
Canadian people access to that part of their OAvn territory which lies in the
region of the Yukon River, it was apparent that there was only one of two
routes to be chosen. We had either to take the route by the Lynn Canal and
Dyea or the route by the Stikine River. The advantages of the one had to
be set against the disadvantages of the other, and vice versa. The advantages
of the route by ' h e Lynn Canal were that it was shorter and more direct than
the route by the Stikine Fiver. But if we had adopted the route by the Lynn
Canal—that is to say, had chosen to build a railway from Dyea by the Chilcat
Pass up to the waters of the Y u k o n - w e would have to place the ocean
I agree with
terminus of the railway upon what is now American territory,
on more than
the statement which has been made on the floor of_ this
one occasion, that Dyea, if the Treaty is correctly mterr
territory. It ought to be ; but the fact is, as my honoura
well, even those who do not belong to the le^al protessi
[1060]
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nine points of the law ; and even though by the letter of the Treaty Dyea is in
Canadian territory, the fact remains that from time immemorial Dyea was in
possession of the Russians, and in 1867 it passed into the hands of the
Americans, and it has been held in their hands ever since.
" Now, I AviU not recriminate here—this is not the time nor the occasion
for doing so—but, so far as I am aware, no protest has ever been entered
against the occupation of Dyea by the American authorities ; and when the
American authorities are in possession of that strip of territory on the pea,
which has Dyea as its harbour, succeeding the possession of the Russians
from time immemorial, it becomes manifest to everybody that at this moment
we cannot dispute their possession, and that before their possession can be
disputed the question must be determined by a settlement of the question
involved iu tbe Treaty."
The character of the Russian possession from time immemorial was
sufficient to produce the impression upon the representatives of the Canadian
Government that Russia had possession of that territory. With that view,
and Avith the understanding that the United States succeeded to the possession
of Russia, and had held possession by its oAvn right, this declaration was made
by the representative of the Canadian Government. How could it be said that
up to that time there had ever been any formal claim, or that the question
that Ave have now under discussion Avas sub judice ? On the 23rd February,
1898, Sir Julian Pauncefote, in a letter to Mr. Sherman, which appears on
p. 291 of the Appendix to the British Case, said :—
" The great traffic which is now attracted to the valley of the Yukon in
the North-West Territory by the recent discovery of gold in that region finds
its Avay there from the coast, principally through certain passes at the head of
the Lynn Canal, and it has become more important than e\Ter for jurisdictional purposes that the boundary, especially in that particular locality, should
be ascertained and defined.
I Her Majesty's Government therefore propose that the determination of
the coast line of the boundary south of Mount St. Elias should at once be
referred to three Commissioners (who should be jurists of high standing), one
to be appointed by each Government, and a third by an independent Power.
It is suggested further that the Commission should proceed at once to fix the
frontier at the head of the inlets through which the traffic for the Yukon
Valley enters, continuing subsequently Avith the remaining strip or line of
coast."
Certainly, Sir Julian Pauncefote, in 1898, never had in his mind any
such construction of the Treaty as is now sought to be put forward by the
British Government. Upon this point I desire to read one passage which "
appears upon p. 203 of the Argument of the United States. It is an extract
of the Argument on behalf of Great Britain in the proceedings of the Commission under Article I V of the Treaty of Ghent relating to the title to the
islands in Passamaquoddy Bay. I do not read this for the purpose of
suggesting that there could be any acquiescence operating as an estoppel.
Mr. ROOT : What pages, Mr. Dickinson ?
Mr. D I C K I N S O N : Page 203 of the United States Argument. It can
be looked to as evidence of the interpretation put upon the matter by the
parties. The position assumed in the Argument in the Case of the Counsel
for Great Britain, which I quote, is entirely sound. It is exactly tbe position
on Avhich we plant ourselves in this case in regard to what we have styled
acquiescence. They say :—•
" The simple uncontroverted fact, that all these islands now in question,
upon the publication of the Treaty of 1783, were in the possession of His
Majesty, and with the exception of the three islands above mentioned
continued in his possession, with the tacit consent and acquiescence not only
of the Government of the United States, but that of the State of
Massachusetts, always vigilant and tenacious of all her rights, and particularly

jealous of all British encroachments i
any unprejudiced mind most strongly •
Here are the emphatic words :—
" . . . most strongly evince the sens
regard to the right to these islands under
in no other light than as a mutual contenir
of the Treaty in that regard, in Avhich no
Majesty's right to any one of the islands r
in that regard so often before mentioned, i
been made under an erroneous impressio
River St. Croix."
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Now, Mr. President, I come to the concluding part
v argument
that is with reference to the American possession. I have
lifferent per
summarized, but in taking up the question of occupation^ if the '
e Tribunal
bear with me, I will give some references and go over it somewl
a detaU,
and I think I can presume somewhat on the patience of the Tr
al. as I
intimated that my argument would be concluded to-day. I say
shall not give you a Pisgah view of the promised land, but that I intend
to carry you entirely over into it. The Attorney-General gave very
little attention to the subject of the American occupation of the
lisière, for the reason, as he alleged, that he regarded these acts as entirely
unimportant when taken in reference to the arguments that he advanced. The
whole matter, he thought, was a question of sub judice. There Avould be strength
in that position if he bad been able to maintain that notice was brought home°to
the United States of this claim. On that point he read a statement made by
Mr. Choate that there had been no demand set up by Great Britain to the
heads of the inlets and the coasts until 1898. I have undertaken, in my poor
Avay, to vindicate the statement made by Mr. Choate. I would for the sake of
the cause that conditions had been such that Mr. Choate himself might
have appeared to make good his statement. England has been a great gainer
by taking from the Bar of the United States its most brilliant ornament.
Since be hung up his legal bow it has remained unstrung, and, although
several have been ambitious to essay it, it yet aw*aits the master hand.
The Attorney-General, after he had finished the discussion of that statement, for the only time throughout his stately progress in the magnificent
presentation that he made, exhibited someAvhat of a spirit of exultation, when
he said that he bad completely demolished it. I submit when the whole correspondence is gone into and carefully read, that the statement that Mr. Choate
made in that letter is unassailable, and that the attack upon it has entirely
failed, and, holding to that view-, I now come to the question of occupation, and
will treat it somewhat in detail.
The Treaty of cession, we all know, was in 1867, and immediately
thereafter the United States entered into possession. But Lieutenant-Colonel
Scott made a visit, before the transfer to the United States, for the purpose of
making an inquiry in regard to the Indians inhabiting these coasts. I will not
read the passage, but Mr. Robinson, in commenting upon this report, said
that he could not imagine why it had been put in evidence. It was put in
evidence from the fact that Colonel Scott went there to make inquiries m
regard to the Indians living along the American boundary line, and the information obtained at that time and upon the spot war
bjection and under the
these Indians, who were afterwards brought u
ritory in question. He
sovereignty of the United States directly Avith 1
rmation " i n regard to
had three objects to accomplish. First, to -«
r betw< m British Columbia and
the tribes of Indians on and near the boun
ntly ceded ; second, " t o inquire respectthe Russian-American possessions r
id to report whether military posts
ing the Indians on the Stikine 1
and, third,
two localities
would be necessary in the vicinity
ids £
extend his investigations to the trib
east of Sitka and as far north as Co
These statements will be subsi
Case Appendix, pp. 346 and" 347.
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He souriit the information by personal interviews with the Governor
of British Columbia, and the officials of the Hudson's Bay Company, and by
Aisitino- the lisière He submitted a report to the Government ot the United
States^and this report contained the result of his observations and inquiries
relative to the Indians on the mainland and the islands. He accompanied his
report with a map of Portland Canal and its vicinity. That map has already
been referred to. It is Map 31 of the United States Atlas, and on that map
he has designated, as I called attention to in the argument on the subject, as
Portland Canal vvhere the channel comes down and goes into the ocean
south of Pearse and Wales Islands. That report contains a list of the Indian
tribes on the islands and tha mainland from Cape Spencer to Portland Channel.
In this list are found the Stikine Indians living along the river up to and
beyond the boundary 10 marine leagues from the coast ; the Auks, " scattered
alon«* Dourias Channel, on Douglas Island, and on the mainland from Lynn
Canal to '1 aku Inlet; " and the Chilkats located " at the head of Lynn Canal
and mouth of Chilkat River."
I read from p. 352 of the Appendix of the United States' \3ase. He says :—
" There are now about 1,000 of these people ; 500 or 600 of them live on
the Stikeen River, and the remainder are scattered along the coast from Point
Highfield to Port Steward. This tribe is fast disappearing, l'en years ago
they numbered over 1,500 souls. I cannot say hoAV many of the Riyer Stikeens
are in our territory. Captain Coffin reports, however, that there is a Russian
boundary monument on that river, about 13.r-> miles from its mouth, marking a
point 10 marine leagues from the coast. If he is correct as to the nature of
this monument, most of these Indians are Avithin our boundary."
And on p. 353, he said :—
" This tribe is scattered along Douglass Channel, on Douglass Island, and
on the mainland from Lynn Canal to Taco Inlet. The whole number is
about 700."
On the same page :—
" At the head of Lynn Canal and mouth of Chilcat River number, at least,
1,200 souls. They are proud and independent in manner, and are said to
cherish peculiar hatred to Americans."
Now, the special significance of this Report is, that it placed these Indian
tribes on American territory, and he says :—
"These ^Indian] tribes live along.the shores of the various bays, rivers,
and inlets. To keep (hem in subjection will require either the interposition of
the navy, manifested by one or more light-draught gunboats paying periodical
visits to the various villages, and inflicting summary punishment Avhen necessary,
or the constant employment of an armed quartermaster's steamer."
He. went there for the purpose of inquiring into the Indians who
inhabited this territory, and made his report, showing that, in order to keep
these Indians under subjection to the United States' Government, it would be
necessary to employ the means indicated in this letter.
I called attention to the fact that on the same day that formal
possession was taken at Sitka, the United States' reA-enue cutter "Lincoln,"
at the head of Lynn Canal, hoisted the American flag, took formal possess o u o f tlie
!
territory, and the commander of the vessel explained to the
chiefs that the United States had purchased that territory from Russia, and
was then assuming jurisdiction over it. I will read a passage directly
that point. At p. 338 of the Appendix to the Case of the United States
tates he says :—
At i'oO five large war canoes came alongside, one with the Hudson's
±iay Company s flag flying, and Jack, pilot and interpreter, in full uniform of
an English officer, came on board. The head Chief soon arrived with his wife
(daughter of the great Chief of the Stikines), and were received in the
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cabin where I had a long talk with him. He is a very quarrelsome Indian
and tries o n e s patience exceedingly. Whisky not b e i i f g ^ v e n h £ j , e w £
db
much incensed, and said :—
V
-, ? . °
>
I "$¥? , h a d n o Presents, coats, trousers, and shirts, why come? Talk
without whisky was nothing; s'pose plenty of whisky and presents then talk
good.
My friend Mr. Robinson seemed to lay very great stress upon the subject
of whisky, but he overlooked the fact that the commander of this vessel did
not get the allegiance of this Indian by giving him whisky; on the contrary
he rather irritated him by not giving bim Avhisky. My friend Mr. Robinson
lays great stress on the potency of whisky, and said he could take a barrel of
tvhisky and go there next day, and get the allegiance of any number of
Indians. He seems to exalt Avhisky as much as it was exalted by an old fellow
down in Tennessee, who, on being asked whether he had made a good corn crop,
replied that there was enough corn to make twenty barrels of Avhisky, " besides
what we wasted on bread." He proceeded ;—
" I was well aware of the character of this chief, and knew it was necessary to secure his good opinion and friendship for the Bostons (Americans),
otherwise it would be unsafe for any small trader with the flag of the United
States to go there.
" I felt exceedingly the want of presents for such occasions. I had not,
however, asked the Department for any, nor the power to purchase. Whisky I
had, but would not give him any, knowing it was the intention of the Department to prohibit all traffic in it.
\
"After an hour's talk he was convinced the ship was not a trader, but the
great American (Boston) Chief sent to talk Avith bim, that presents would be
made him, provided he Avas true to the new flag, also being assured that
traders Avould come at tbe proper seasons. Presenting him with a handsome
and new overcoat lined Avith red broadcloth and fully trimmed with braid,
tobacco, molasses, and biscuit, an American flag and staff, whicli was fitted in
the bow of his canoe, he departed much better disposed than I had anticipated.
Several minor chiefs and friends of his (Chatsquit) were made suitable presents,
and all departed at sunset kindly disposed towards their new rulers. The
United States flag Avas hoisted at Chilcate within a few minutes of the time it
was hoisted at New Archangel, as it was afterwards ascertained.
Having
attained the object of our visit, I next day steamed doAvn Chatham Sound
towards New Archangel, picking up as promised the Indian chief with a canoe
loaded with venison, which Avas purchased for the ship's company."
The " Lincoln " had on board an Assistant Superintendent of the United
States' Coast Survey, with a staff of scientists to make observations and gather
material, with a view to perfecting the charts and maps of the newly-acquired
territory. The Report of this officer contains a detailed account of the waters
in the vicinity of the southern boundary of 54 degrees 40 minutes of the
Stikine River and the Taku River and Inlet, and during the stay of the
" L i n c o l n " at the head of Lynn Canal observations were taken and a survey
was made of the mouth of the Chilkat River and adjacent waters.
Now, it must be assumed that if Great Britain at that time had understood that it owned any part of these inlets these acts on the part of the
United States could not then have been initiated and continued throughout
half a century Avithout the right being questioned.
On the return voyage of the steamer "Lincoln
from Sitka to ban
Francisco it stopped at the mouth of the Stikine River, to which point the
Commander bad already sent a revenue officer to establish a customs post
and he here put himself in personal communication with the principal chief of
the natives, who were reported by Colonel Scott to be living along the coast
I read from pp. 339 and H40 of tbe Appendix to the Case of the United
States :—
' " O n the morning of November 1, entered Clarence Strait or Sound,
and proceeded direct to the mouth of the Stikene iuver ; at 2 P.M. J ^ g m
Highfield Harbor.
I went on shore m the barge and found Captain

l b Dickinson. Forsaith, Acting Inspector of Customs and two persons in charge of a Union
—
Telegraph Station, with 500 miles telegraph wire and a large quantity of
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' ° supplies belonging to the said Company. I had sent Captain Forsaith here in
charge of the goods on board the Hudson Bay Company's s t e a m e r ' O t t e r
in transitu for their posts in the interior. As this is one of the most
important points of this coast (mainland) in our new possessions I directed
Captain Forsaith to remain {see letter, November 2). Ln route to the
village I met the principal chief, Shakes, going on board with his wife ; I
received them on board my barge, and carried them on board the
I Lincoln.' "
Then turning over the next page he says :—
"Iauthorized this Chief at his own request to seize the whiskey sellers,
taking them and their vessels at once to Captain Forsaith. I have no doubt
he will do it, being impressed with the fact of the injurious tendency of
whiskey among his tribe.
I gave him an American flag and a paper
recognizing him as ! Con-mis-ta,' son of Shakes, the principal Chief of the
Stikene tribe."
Now, can it be said that there is no solemnity and no importance attached
to these acts. These were the natives of the country, and tbey recognized
the supremacy of the United States. The officers of the United States there,
representing the Government in possession, Avent through certain formalities
by which they recognized certain Chiefs as is shoAvn in this Case.
These acts were not done in the dark, but publicity was given to them.
All Governments of this day—that is,* first class Powers—are generally
informed as to such transactions. We know that they are generally informed
in regard to published public documents.
The map of the territory of
Alaska was prepared immediately after the Treaty was signed, and used by
Mr. Sumner, Chairman of the Committee on Foreign Relations, during the
debate in the Senate (Map No. 24, United States Atlas). A first edition of
500 Avas published before the Treaty was ratified, and a second edition^ was
issued before the Treaty Avas proclaimed (United States Case Appendix
p. 541). The map was also attached to a pamphlet edition of Senator
Sumner's speech, and circulated immediately after the ratification. I have this
pamphlet here which is referred to in our Case, and I will pass it up to the
Tribunal for such use as they may desire, Avith the map attached, which is a
facsimile of the map Avhich is published in our Atlas.
All of the details of the transfer of this territory, including the acts of
occupation by the officials of the United States revenue cutter " Lincoln " at
the head of the Lynn Canal, at the Stikine Fiver, and elsewhere, and the
account of Colonel Scott's visit and enumeration of the Indians in the lisière,
Avere communicated to Congress and published as an official document on the
19th February, 1868, six months before the purchase money was paid, and
these documents are set forth in Executive Document No. 177, 40th Congress,
2nd Session, referred to in the United States Case Appendix, pp. 324 and 509.
I will pass this volume up to the Tribunal if they shall desire it. The Treaty
of purchase was the subject of lengthy debate in Congress in 1868, and it is
a violent presumption to say that the British Minister at Washington had no
knowledge of it. On the contrary we may safely assume that he had full
knowledge, for being there, an alert and able Representative of his Government, you may be sure that nothing appeared in the official publications that
did not pass under the eyes of his Secretaries. Mr. Robinson asks how Avas
Great Britain to know of them ? He says that they might just as well have
been done at the North Pole. We have every right to assume that Great
Britain did know of them, because there was no concealment about it, and the
full details and statements were given in these official documents.
After the United States acquired this territorv, for ten years it
was administered under the Army of the United States, or rather the V\rar
Department, except so far as related to the control of trade and the protection
of revenue by the officials of the Treasury. General J. C. Davis, who commanded tne detachment of the army which occupied Sitka at' the time of the
transfer continued at the head of the territorial government. I read from the
United States Appendix, pp. 353 and 351 ; &
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This is an order issued by Major-General Commander Halleck to General
Davis. H e says :—
I " Y o u have been appointed commander of the military district of Alaska
which includes all the Russian-American territory ceded to the United States
by the Treaty of the 30th March, 1867. You will, therefore, assume command ot the two companies, designated in Special Orders No. 141, current
series, from these headquarters for the garrison of Sitka as soon as the same
are ready to embark on the transport chartered for that purpose."
H e then proceeds to give him instructions in regard to the way in which
he was to treat the aborigines of that country. H e said :—
'_' In regard to the aboriginal and uncivilized tribes of your district, you
will, in the absence of any organized civil territorial government, and so far as
our laws authorize or permit, act as their General Superintendent, protecting
them from abuse, and regulating their trade and intercourse with our own
people. Military officers have no authority to make Indian Treaties. You will,
therefore, enter into no negotiations of that kind, or attempt to bind our
Government to any contracts or agreements without special authority and
under special instructions.
" .In regard to the tribal and uncivilized Indians on Barranoff Island and
the adjacent islands and coast you will exercise the most careful vigilance, as
these natives arc known to be both Avarlike and treacherous. You will consult
with the Russian Governor and other officers in regard to regulating their
intercourse with the post and settlement of Sitka, and you will strictly enforce,
both with regard to the whites and the natives, such regulations as you may
deem necessary to adopt with regard to these Indians and their intercourse
Avith our people."
Now, there they are, by order of tbe War Department, put strictly under
the administration of the Commanding General in that territory.
W e turn to the official reports of General Davis and other officers
during this first period of occupancy, which showed various acts of control and
sovereignty on the lisière. On 27th May, 1868, General Davis reported that
the Chilkat chiefs made a visit to Sitka. Now, for what purpose ? To make
• apologies for their past conduct towards the whites" and to express "their
sincere desire to cultivate friendly relations." The General recommended to the
War Department that a military post be established on Lynn Canal. And in
the same report he gives an account of a visit to Sitka from the chiefs of both
the Taku and Stikine tribes to establish good relations.
Under date of the 3rd August, 1868, General Davis reported a visit to
the mouth of Chilkat River, where he " h a d a very satisfactory interview " Avith
a number of the chiefs. On the 21st December, 1868, other visits of the
Chilkat and Taku chiefs to Sitka were reported.
General Davis says
they expressed themselves as well satisfied with the treatment they received.
Here some disturbance had broken out among the Chilkats. General Davis
made a visit in 1869, and that visit was contemporaneous with the visit made
by Mr. Seward, who had negotiated the Treaty for the purchase
™ Alaska and had gone there for the purpose of seeing the terridaska,
On this visit Mr. Seward
by the United States.
tory acquire
bile he was at Sitka news was received from
accompanied General Davis, and w
1 that the Indians Avho had been
the region about the head of Lynn C
: •;,. a hostile spirit, and were th- temng war on the Sitka Indians, were
desirous of establishing peace and threatening
friendship with the military authorities and
General Davis decided to again visit them, and he invited Mr Se ward to
accompany him. On their arrival they were met at the mouth of the Chilkat
River by the native chiefs, and escorted up the river to the headquarters of the
head chief at the village of Klukwan, about 20 miles bom the mouth of the
river A grand council was held Avith all the chiefs, du.mg which it appeared
that the caiise of the trouble had ils origin nine or ten years before, l o u will
recall that this village was up the Chilkat River, 20 miles m tbe mterioi
_
• On pages 498 I n d 499 of the United States Case Appendix I read f.om
A
r d to this visit :
a statement made by Mr. Seward in reg—
Q
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" T h e n it happened," Mr. Seward replied, speaking 'of some trouble that
Mr. Dickinson.
had occurred which they had wanted redressed by the United States Government,
Oct. 8, 1903.
—Mr. Seward, replied that " i t happened when this country belonged to the
Emperor of Russia—long before it became the property of the United btates.
Hë was a great sovereign, who listened to the Indians, and treated them with
kindness. This demand should have been made to him."
"Evidently that reply was not at all satisfactory. I h e chiefs consulted
together, and, presently their answer came back through the interpreter :—
I We did appeal to the Emperor of Russia) "—showing that they recognized
him as their Sovereign)—" but he gave us no redress. Perhaps he was too poor.
We know he was poor, because he had to sell his land to the Great lyee. But
now the Great Tyee himself is here in his stead, and we want to know what he
* is going to do about it."
That was in 1869. In 1870, General Davis reported a visit made hy him
to most of the tribes on the islands and on the mainland, | from Fort Tongass
to the Taku and Chilkat Rivers." And there he makes observations about the
improvements he noted in their condition. In this report he alludes to the
valuable services rendered by the revenue cutters in those waters, both in suppressing illicit trade and in co-operating with the military in looking after the
Indians whenever called upon.
In 1875, General Howard made a tour of inspection. He was the Commander of the Department of the Columbia. He made a visit up the Stikine
River as far as the boundary between our territory and British Columbia. During
his stay at the head of Lynn Canal he visited the Indian village up the Chilkat
River. In noting the retirement of the military from Alaska iu 1877, the
Adjutant-General said (United States Case Appendix, p. 345) :—
" The reason for the withdrawal was that the protection of the Government property, and the preservation of public peace and order could be more
economically and more efficiently done by naval or revenue vessels."
Most, if not all of these reports of these military authorities, were
transmitted by the President to Congress, and were published in the
Congressional record of that time, and within periods shortly after that date,
and all these are cited in our Case, and these records have been examined in
Washington by a representative of the British Government pending these
proceedings.
Now, there is occupation extending* over this Avhole territory, and a
subjection of these Indian tribes to the service of the United States, extending
from the time of the purchase in 1867, over a period of ten years, and then on
account of their ability to administer the affairs of that section with more
efficiency and economy, the administration was turned over to the Navy.
I turn to p. 361 of the Appendix to the American Case and read
from a letter addressed by Charles H. Darling, Acting Secretary of the Navy,
to the Secretary of State. He says :—
"From 1868 up to 1896 vessels of the United States Navy have been
kept in that territory almost continuously. I t will be seen from the records
herewith attached that the instructions from this Department to the naval
commanders were that they should study the situation of affairs in that
territory, look out for the interests of the residents, and afford tbem needed
protection ; use their utmost endeavours to maintain harmonious relations
between the white settlers and the native Indians, and control and maintain,
order among the latter ; aid the civil authorities, when established, in
enforcing the laws ; and make surveys of the harbours, inlets, rivers, and other
waters as the nature of the service would allow.
" I n execution of these instructions it will be seen that the naval officials
visited the inlets and the rivers of the mainland in the region mentioned, and
that they were especially frequent in their visits to the mouth of the Stikine
River to Taku Inlet and River, Lynn Canal, the inlets at the head of that canal
and the streams emptying into those inlets. During their visits they exercised
authority on the mainland in promoting friendly relations between the Whites
and Indians, in preventing wars between the tribes and restoring peace among
them, in restraining illicit traffic, and in acting as guards to the civil authorities
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despatched armed parties up the Chilcoot and Chilkat Rivers and to toe —
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mountain passes beyond the head of tbe inlets of Lynn Canal
' "
" For some years it was the practice to have the naval vessels stationed in
Lynn Canal for the preservation of order as indicated by the vesTek? low
inclosed during which time they also maintained stations on shore f o f p a c rife
and made surveys of the inlets and rivers."
practice,
That iS> a general summary which is fully sustained by the detailed
references given m our Appendix. I n this connection, without reading
I refer to toe statement made by Commander Dombaugh. He was on duty m
Alaskan Avaters during 1884, 1885, and 1886, as appears upon the United
States Case Appendix, p. 400, also the statement made by Admiral Coriilanon
duty m 1884. This statement appears on p. 401 of the United States Case
Appendix I also refer to a statement by Admiral Taylor, which appears upon
p. 407, and then to a statement by Lieutenant Commander Emmons, who was
on duty m Alaska for a period of twenty years. I shall read at some length from
this statement, beginning a t p. 402 of the Appendix to the United States
Case. This letter is dated the 28th March, 1903. He says :—
" ( 1 ) I would state that my time of service in South-Eastern
Alaska extended over a period of twenty years, from 1882 to 1903, with
intervals of absence. Attached to the U.S.S. 'Adams,' September, 1882, to
July, 1884. Attached to the U.S.S. ' Pinta,' May, 1885, to July, 1887.
Studying natives of Alaska, March, 1888, to October, 1889. Attached
to the U.S.S. ' Pinta,' July, 1890, to January, 1892. Duty under Interior
Department, Alaska, January, 1892, to September, 1S92. Attached to
U.S.S. ' P i n t a , ' April, 1894, to September, 1896. In Alaska not on duty in
1899, 1900, and 1901. On Government service in Alaska, May, 1902, to
September, 1902.
| (2) During this period of service the men-of-war to which I was attached
cruised continually along the mainland coast of Alaska, and the outlying
islands of the Alexander Archipelago, from Portland Canal to Dixon's Entrance,
to the head of Lynn Canal, and through Icy Straits and Cross Sound, and
seaward as far Avest as Yukatat, or Bering Bay, visiting all of the settlements,
anchorages, and inlets along the coast, in order to render assistance to those
in need, to preserve order among both whites and natives, and to enforce the
statutory laws of the United States a t the discretion of the commanding
officer.
I Prior to the establishment of civil government in Alaska in 1885, the
commanding officer of tbe naAral vessel stationed in those waters represented
the law supreme ; he touched at the native villages, received the chiefs, listened
to the complaints of the people, arbitrated and judged the cases, and punished
the guilty. Under the orders of the commander, the medical officer of the
man-of-war inspected the natives, prescribed for them, and dispensed Government medical stores free. When necessity required, armed detachments were
landed from the vessel to preserve order or make arrests. After the establishment of civil law in the territory, the naval commander co-operated with the
Government officers to enforce the law and to police the country.
" The question of absolute jurisdiction over the mainland coast, including
all of the inlets and arms of the sea reaching inland from the head of Portland
Canal to the bead of Lynn Canal, and extending inland over the Chilkoot or
Dvea Pass and the Chilkat Passes, was never, to my knowledge, questioned by
t h e whites of anv nationality nor the resident natives within these limits. In
fact all of the whites going inland over these passes to the valley of the Yukon
looked to and constantly appealed to the naval commander here stationed forassistance and protection, and frequent complaints, from both whites and
natives, of trouble growing out of packing over the Dyea Pass were presented
to the commander for adjustment.
" M y duty and investigations among the natives of Alaska have, through
twenty years, frequently brought me in connection with the Chilkat and
Chilkoot ueople. I have visited all of their villages many times. 1 have
travelled through their country from the head of the Kar-arlth to the head of
the Thlehini Rivers. 1 have made a study of their history, and I W a i v e d
5 Q 2
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.. Dickinson. with them on the most intimate terms, until they have given me one of their
C i l y names and look upon me as one of themselves, and never once have I
heard them question the jurisdiction of the United States over their country
to and including the mountain passes, nor as to their position as United
States subjects.
,
, ,,
" And since the establishment of Canadian custom-houses at the passes
and on the Chilkat and Thlehini Rivers they have often expressed themselves
and appealed to Government officers against what ^tbey considered as an
assumption of authority over a country under our flag."

3t. 8, 1903.

Then be goes on to give several specific acts of authority that were
It became frequently the duty of the naval officers to preserve peace
between the Stikine Indians and other tribes. In 1881 four of the Stikine
chiefs were brought to Sitka by an oflicer of the Navy for the purpose of
meeting a similar delegation from a tribe on one of the islands Avith which
they were at war. Through the intervention of the Naval Commander a
treaty of peace was signed, one of its articles stipulating that if any disputes
should arise they would f be left to the arbitration of the senior officers of
the United States in the Territory." (United States Case Appendix, p. 978.)
In cases where members of the Stikine tribe were charged with murder or
other crimes, they were taken to Oregon for trial. What more emphatic
evidence could be given of the extension of the jurisdiction of the United
States over this country, and of its complete exercise.
When a disturbance occurred along the Unuk River and the chiefs
of the native tribe refused to allow Avhite miners to ascend lhat river, the
presence of a naval vessel was invoked to preserve order and protect the
miners. (United States Case Appendix, p. 389.) Similar experiences were had
with the Auks and Takus inhabiting the shores ©f Taku Inlet and River, and
the authority of the United States was recognized by them. As the British
coast line is drawn and as the British mountain line is drawn, the whole of
the Unuk River is thrown into British territory.
I call attention to the case of the naval officers in regard to Indians
located ahoutthe head of Lynn Canal and along the rivers emptying into its
inlets. After a formal act of occupation at the head of this Canal in 1867
and the visits of General Davis in 1868 and later, already cited, the first visit
of a naval vessel to the Chilkats Avas in 1869, and four years later the Admiral
of the station, acting on the request of the Stikines, was able to put an end to
a war being waged against them by the Chilkats. (United States Case
Appendix, pp. 36z, 363.)
Between the years 1879 and 1881, Captain Beardslee was in command in
Alaska, and his voluminous reports to the Navy Department show that
he was constant in his intercourse with and restraint of the Chilkat chiefs
and tribes. These reports were communicated to Congress and published
19th January, 1882 (S. Ex., Document 7 1 , 47th Congress, 1st Session).
For the detailed statements of Captain Beardslee in regard to the acts done
by him in his relation to the inhabitants I refer at length to the United
States Case Appendix, pp. 365 to 374.
During these visits of the naval officers, extending throughout. this
long period of time, surveys were made of all the waters in that vicinity,
including Taiya Inlet, Chilkoot Inlet and River, Chilkat Inlet, and Chilkat and
llehmi Rivers. They also made a census of the Indian tribes. It Avas the
practice of the United States officials to recognize Indian chiefs. They then,
as has been shown in the record, at times deposed Indian chiefs and set up
otoers in their stead, and gave them certificates showing their headship
ot the tribe, and they held that chiefship under the authority of the official
representatives of the United States. These certificates were given by
Commanders Lull and Nichols, as appears upon the United States Case
appendix, p. 213, ana also upon pp. 429 and 430.
<S o-?u s A tea .™ er ' ' F i n t a , " ot the Navy, Avas stationed at Chilkoot Inlet from
• M
April to the 18th June, 1886, for the preservation of order, and also
in May and June, 1887. In 1887, the " Pinta " was at the head of Chilkat
met to regulate the differences between the Indians and whites ; and while
mere, toere was a Canadian survey and exploration under Mr. W. Ogilvie,

and the steps he took in prosecuting his survey in that immediate vicinity
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head of the Lynn Canal, and their reports were printed in the Sessional papers
of the Canadian Parliament, and are referred t o in the United States
Counter-Case Appendix, p. 214, and some parts were reprinted in London. I n
viçw of these ^occurrences in 1887, it can hardly be maintained, as stated in
the British, that " u n t i l 1896 the Governments of Great Britain and Canada
knew little or nothing " of that region. (British Case, p. 92.)
They say that for years the conditions remained unchanged, and that
until 1896 the Government in Great Britain and Canada knew little or
nothing of the movements of the people along this North-West Coast.
_ I t is impossible to affirm with all these acts made public from time
to time in official publications that there could be ignorance on the part of
Canada and Great Britain as to the character and extent of the occupation
there exercised by the United States Government.
I n the reports submitted by Commander Newell in 1887 to the Department, it is shown that there was absolute domination by the United States of
the Indian situation, and that both the coast and interior Indians understood
the line of demarcation between the respective territories of the United States
and Great Britain, and it also appears that a chief of the Chilkoot tribe asked
an opinion from the. Court as to the right of his tribe respecting the ownership
of the trail over Chilkoot Pass, and that in March, 1888, the United States
District Attorney gave an opinion as to their rights. (United States Case
Appendix, pp. 392, 395, 396.)
The logs of the United Stales na\al vessels on duty in Alaska waters
extending from IS73 to 1891 inclusive show repeated operations at the head of
Lynn Canal, and that the closest relations were maintained between the
commanders of such vessels and the chiefs of the Chilcat and Chilkoot tribes
(United States Case Appendix, pp. 396-399).
No other Government on earth undertook in any way to set up any
semblance of authority in and about the territory now in question.
Then we come to the operations of the revenue officers. I have
already spoken of how the " Lincoln " was sent by the Secretary of the
Treasury to Alaska. In 1868 a Statute was passed by Congress extending the
laws of the United States relating to customs, commerce, and navigation over
the lands and waters of the territory ceded by Russia, and from that time
down to the present, the Revenue Service of the United States has been
extended to and exercised over every part of the coast and of the waters now
brought into question.
In 1880 all foreign vessels were forbidden to unload at Cmlkat. It cannot
be said that such an announcement made by the United States' Government
Avas not brought home to and was not known by the Government of Great
Pntain
I n 1890 a Collector of Customs was appointed for Chilkat, and a
Customs Office was established there in 1891. The Chilkat and Chilkoot
Indians, through the Customs Inspector at Chilkat, applied to the Government
of* the United States for a reservation to be set apart for them.
JSow we come to the exercise of jurisdiction by the civil authorities. A
Statute was pi ssed in 1884 providing a civil government tor Alaska,
las been made in the Argument in the British Case, based
Some criticism has
upon reports made by the Governors of that remote district, but there
,
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except the American people. But there i. nothing whatever m these
reports that would indicate any idea upon the part of any ot these Governors
that their jurisdiction was in anv way restricted or limited on this account. If
their jurisdiction bad been limited, they probably would not have been complaining so much of the inadequate means t h a t were put at their disposal.
The archives of the Department of Justice and of the Courts, of which
extracts are found in the Appendix to the Case of tbe United States,
show that Indians and other residents of the Chilkat country, during the years
1887, 1888, 1889, 1890, 1892, and in all subsequent years, were arrested and
brought before the Court, indicted, convicted, and fined or imprisoned for
violations of tbe laws of the United States.
To all intents and purposes the jurisdiction of the United States from
the time of the purchase has been just as complete over that country as it
has been over any other part of the domains of the United States. Not only
complete but entirely unquestioned, and only at a recent time, and that based
upon what we say is a forced construction of the Treaty, w-asany claim
ever set up which called into question the rightfulness of this jurisdiction.
Accompanying these records to which I am referring are depositions
taken in Alaska by judicial officers of the United States embracing those of
United States Commissioners, marshals, interpreters, police officers, and
citizens, who have been residents of that territory from the various dates
stated in their depositions between 1867 and i890, giving details of acts of
the judicial authorities since 1884, and the localities of various arrests. From
these verified statements it appears that the jurisdiction process of the
courts and the acts of authority of the officers of the United States in and
about the shores and waters of Lynn Canal, its inlets and streams, have been
exclusive ; and especially that no British or Canadian officer or subject has
sought to exercise any authority in that region.
We have statements here from Commissioners of the United States,
and for those who probably are not informed exactly as to the distribution of
powers among the judicial officers of our Government, I will say that
a Commissioner of the United States is really a judicial officer. He has a
right to arrest, to conduct a preliminary trial, to bind parties over to the Courts
for trial, and to hold them in imprisonment unless they furnish bail, until the
meeting of the Court.
Mineral locations were made in 1885 in Berners Bay, and in 1886 in
Lynn Canal, 12 miles north of Berners Bay, and as early as 1881 associations
under the mining laws were organized on the mainland in the vicinity of Taku
Inlet (United States Case Appendix, p. 494).
Various depositions of the United States officials and owmers and occupants
of land show that from the first location of white settlers at the head of Lynn
Canal in 1880 up to 1898, all persons regarded and accepted all the localities
in that vicinity as the territory of the United States, and that all land entries
and records of titles were made under the laws of the United States ; that
jurisdiction and authority was in all such cases exercised by United States
officials ; and that no British or Canadian official or subject from 1880 to 1898
ever made any claim of territory or lands, or filed or uttered any protest against
the exercise of authority b y t h e United States. Tbe land upon which the
town of Skagway is located was entered in the United States Land Office of
Alaska by J. Hcrnard Moore in 1898. He had been previously a British
subject, and to enable him to hold the title to his property he became an
American citizen. (United States Case Appendix, p. 418.Ï
The appointment of a Customs Officer at Chilkat in 1890 has already
been noticed. In 1887 Franklin H. Poindexter was appointed a Justice of the
Peace for the district of Pyramid Harbour, which lies on the west side of Lynn
Canal, and very near its head, and in 1889 John J. Healy was appointed United
States Deputy-Marshal. These judicial officers exercised jurisdiction over the
country about Chilkat, Chilkoot, and Dyea Inlet. (United States CounterCase Appendix, pp. 218, 221, 230, 282.) Indian Chiefs and other natives in
/ n - Te,ël0n w e r e * appointed policemen, with authority to make arrests.
(United States Case Appendix, pp. 427, 485.)
Now I submit, may it please the Tribunal, and I have gone rapidly over
tbese evidences of occupation, that all these acts of unquestioned occupation
trmn 1867 down to the present time, cannot be dismissed, as they have been
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dismissed by opposing counsel as something that is trivial, and almost'unworthy
of coosideration^nd I say that the possession by the U n i t e d f s t ^ K u K
territory throughout that time without any question ^ 1 ^
of G r ^
Britain was an interpretation put by Great Britain upon that Treaty and S S
under the terms of this Treaty those acts are to be looked to by this TribnnS
and that there is nothing in this Case that should have greaterwelshTin
controlling your judgment upon the question of interpretation
I was somewhat surprised to see the position taken b y t h e AttorneyGeneral and the Solicitor-General in regard to the powers of this Tribunal in
respect ot the determination of certain questions that lie at the very foundation
of its action. I t was stated that this Tribunal had no right to determine what
coast meant. On p. 582 the Solicitor-General said :—
" From what coast ? That is the first question that arises. I cannot say—
and I put this as a matter for the serious consideration of the Tribunal—I
cannot say how this coast is to be decided when there is no power in the
Tribunal to define what is coast."
And he also said, p. 583 :—
" The Tribunal is not given any power to you to decide even your jurisdiction in relation to the matter."
I t was also said that the Tribunal had no power to determine what are
sinuosities. I hope that a second thought will bring him to a different
conclusion upon these questions, because if it be true that this Tribunal cannot
say what coast is, and cannot say what sinuosities are, and if it be true, as the
Attorney-General has said, that the Treaty fails if there are no mountains
within 10 mariue leagues of the coast, then, after all the painful processes
through which these two Governments have reached this Treaty, we come to
this conclusion, that they have simply been enacting a solemn fiasco, and it
would, I submit, after the interest that has been manifested by these two
Governments in this question after the yearning on the part of all true patriots
of both countries that there might be a happy settlement of this contention,
be nothing short of an international calamity if the Tribunal should find that
they could not proceed to the consideration of the merits of these questions
submitted to them, because they have no power to determine what coast
and sinuosities mean.
The Senate and House of Bepresentatives of the United States in 1890
adopted a resolution requesting the President to enter, upon proper occasion,
into negotiations with other Governments, to the end that any differences
which could not be adjusted by diplomatic agency, might be peacefully settled
by arbitration, and to this overture the British House of Commons, in 1893,
responded by a resolution expressive of its satisfaction, and of the hope that
the Government of the Queen would lend its ready co-operation.
I n a memorable address before the American Bar Association, Lord
Russell said :—
" M r President, I began by speaking of the two great divisionsAmerican and British—of that English-speaking world which you and I represent to-day, and with one more reference to them I end.
1 Who can doubt the influence they possess for insuring the healthy progress
and the neace of mankind ? But if this influence is to be fully felt, tney must
work tog-ether in cordial friendship, each people in its own sphere ot action.
If they have great power, they also have great responsibility. No cause they
espouse can fail ; no cause they oppose can triumph. The J * * ™ ^ " *"«?
pari, theirs. They have the making of history m the times that are to come
The greatest calamity that could befall would be strife which should divide
then
ay that they, always
i Let us pray that this shall never be. Let us pray
self-respecting, each in honour upholding its own flag, s a ^ ^ ^ —
—
heritage of fight and respecting the rights ot others, each in its own way
Œ E
its hfgh national destiny, shall yet work in harmony for toe progress
and the peace of the world."

•Mr. Dickinson.
Oct. 8, 1903.
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I well remember the genuine enthusiasm that greeted these sentiments.
In constituting this Tribunal, and submitting for its decision differences
which at an earlier period would have been appealed to the arbitrament of
arms, these two great Governments, which have, more than all others, wrought
to make the dream of enlightened paganism and moralists a rule of action
among nations, have, by exalting above the arena of brute force, this forum
where calm judgment rules, and the principles of universal justice have sway,
given to the world an illustrious proof ofhow kindred peoples, however strongly
each may be persuaded of the rightfulness of its contention, are animated by a
desire to give even yet greater strength to the bonds of amity which bind them
"together
&
Other differences of minor importance, such as those of the Passamaquoddy
Bay and the islands in the St. Lawrence, have been settled by Commissions
composed of an equal number of representatives from each side.
Looking to the greatness of the interests here involved, and the intensity
of the feeling that has developed in both countries, this Tribunal is unique.
I t is composed of six members, and a majority vote is required to reach any
result. The Treaty provided that each Government should appoint three
members. While it did not say that none of these should be foreign to both
Governments, it may be accepted that such was its purpose. Each Government
has acted on this understanding, and so the Treaty will entirely miscarry, and
it must have been so understood when it was signed, unless at least one
member shall decide against the contention of his own people.
Notwithstanding this certain condition, the United States of America
and Great Britain, as they expressed it in the Treaty, " equally desirous for
the friendly and final adjustment" of the differences between them, have submitted their several contentions to a Tribunal so constituted, relying upon
their considering the questions judicially and impartially, upon the arguments
and evidence presented, and that each member will decide tnem " according to
his true judgment."
The faith thus manifested that judgment and justice will be exalted above
the plane where the sympathies that move men have sway, challenges the
attention of mankind and distinguishes this Tribunal above all others.
I t does not follow that a failure to reach a decision will show that such
faith was in any degree misplaced, for neither contention may be so fully sustained that an impartial mind can rest easily upon a judgment in its favour;
but if a settlement of the questions shall be reached, the event will be a
triumphant epoch in the history of the struggle of humanitarian principles for
the substitution of something better than war for the sole court for determining international differences. I t will illustrate not only how judgment, when
consecrated by such a tru-t, may prevail even over national sympathies, but the
reciprocal confidence reposed by members of the Tribunal in the good faith of
their respective Governments, which, in intrusting to them such powers under
such a Treaty, reciting that a failure by a majority of the Tribunal to agree
upon any of the points submitted for their decision would be unfortunate, gave
the fullest assurance that the conclusions reached, however disappointing, would
be accepted as a righteous judgment.
What could give a higher inspiration to those who are labouring for the
peace of the world than a settlement by this Tribunal of these issues, so
pregnant with possibilities ?
If it should render a judgment practically unanimous, it would be the
strongest assurance yet given to humanity that Christian nations arc tending
toward the only practicable realization of the poet's dream of a Parliament of
.Nations, a confederation of the world.
And now. Mr. President, si parva licet comportere magnis, I announce, in
the language of a distinguished Englishman closing a memorable debate, " I
have done"—that is, with the argument of this Case.
I have—I was about to say—another duty to perform, but it/can never be
a duty to express sentiments that come straight from the heartland to speak
words that struggle to the lips for utterance. For my associate Counsel and
myself I desire to toank opposing Counsel for the uniform courtesy they have
extended us ;
s Tribunal for the patient and considerate hearing they have
and to thank you, Mr. President, for the impartiality with which
! directed our sessions, It is worth not merely an ocean voyage,

occaston.^ *"* ^ W

to enjoy what has been incident to this

Mr. Dickinson.

We esteem it as a rare privilege to feel at home, for a season in these
historic chambers, which for so many years have been associated wUh the
diplomacy of the world, and our souls are filled with awe when in imarinat on
• e r e p e o p l e them with the disembodied spirits of the mighty dead to whose
voices they once gave echo.
'
The memory of haring even for a short time moved in the same orbit with
the great legal luminaries of this country, famed for so many centuries for its
great lawyers, will always be cherished.
Even if one shall have played, in his own esteem, his part lamely it is
. worth the pang of a bitter disappointment to be in the cast of such a drama
enacted upon such a stage, and in such presence.
Whatever may be the outcome of our labours, and although there may
be some immediate regrets, we may, sustained by an abiding faith in that
omniscient Providence that guides the affairs of nations through darkness that
is impenetrable to mortal vision, murmur, « Forsitan et hœc olim meminisse
juvabit."

^^image

Oct. 8, 1903.

The P R E S I D E N T : Mr. Dickinson, on behalf of my colleagues and
myself, I wish to thank you for your very brilliant and powerful Argument. It
has been my privilege to listen now to several of the great leaders of the
American Bar, and I can assure you that your Argument will not suffer by
comparison Avith those that preceded you either on this or any other Arbitration, and certainly, speaking for myself, and I. am sure I may speak for my
colleagues, none the less powerful, because of the great courtesy and fairness
' Avith which you have treated the Arguments of those who Avere opposed to you.
Mr. D I C K I N S O N : Mr. President, I thank you for your very generous
praise.
Sir R O B E R T T I N I J A Y : May I be allowed to express the pleasure it has
given my colleagues and myself to meet in friendly rivalry our distinguished
:-friends from America ? It will always be a pleasant memory to us appearing
before this Tribunal, and I desire to say how cordially I agree Avith what my
friend, Mr. Dickinson, has said as to the patience and courtesy with which the
Tribunal has received us.
Mr FOSTER : Having approached the end of the open sessions of
the Tribunal, I desire, in the name of the Government of the United States
and on behalf of my associates and myself, to make public recognition of the
extreme friendliness and consideration with which Ave have been received by the
British Government and its representatives. Not only has every facility and
convenience been afforded us for the despatch of the business which brought
us to this Capital, but these acts have been attended with marked courtesy
and kindness. This great hall, so commodious in its arrangement and so
elegant in its adornment, and the adjoining rooms have been placed at our
disposal for weeks past.
And our sessions have been accompanied by a
• generous hospitality so characteristic of the British people.
In making this public acknowledgment, it is especially pleasant to recall
t h e fact that during our prolonged sessions not a harsh word has been spoken,
nor an unpleasant incident occurred to mar the harmony of our intercourse.
May this be an indication of the character of the decision to be rendered by
tbis^ Tribunal, which both nations await with so much interest
The P R E S I D E N T : I am sure Ave are very much obliged to you,*
Mr Foster
1 am sure His Majesty's Government will much appreciate the
words you nave used with reference to the hospitality you have experienced.
Mr Attorney, can we have the survey back by Monday, please ?
5 R
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gjj. ROBERT F I N L A Y : Y e s ; the profiles have been examined b y
- K i n S"- H e h a s Ptof ar * e3 c r i t i c i s m s u P o n t h e m ' w i f c h c c r t a i n a d d i t i o n a l
profiles of his own, and suggestions.

Mr

The PRESIDENT : I suppose Mr. Tittmann has seen these ?
Sir ROBERT FINLAY : Mr. Tittmann has seen them, and I will now
hand them in.
The P R E S I D E N T : Mr. Attorney, we do not really want them now.
They may be put in our room, provided they are ready for us by Monday.
If anything else is wanted
Sir ROBERT F I N L A Y : They are here.
Mr. ROOT : Before we separate I want to ask the Attorney-General
whether there is not an error in the report of your remarks on p. 312—report
of the eighth day ?
Sir ROBERT F I N L A Y : Is that in the revise ?
The P R E S I D E N T : Not revised ; we have not got the revise of that yet.
Mr. ROOT : You are speaking of the report of Major Cameron, of
February, 1875, and you speak of it as having been taken from the Congressional papers. I suppose you meant the Sessional papers ?
Sir ROBERT F I N L A Y : Y e s ; it was the Sessional papers.
Mr. ROOT • The Canadian Sessional papers, I suppose you meant ?
Sir ROBERT FINLAY : The Sessional papers.
Sir E D W A R D CARSON : I have the Sessional papers here, Sir.
Mr. ROOT : Yes, I sent for them.
Sir ROBERT F I N L A Y : I think the reporter must be acquitted of that.
I t Avas my mistake.
The P R E S I D E N T : I think Mr. Root wanted them.
Mr. ROOT : I find it was printed in the Sessional papers just as it was
printed in the Appendix to the British Case.
Sir ROBERT F I N L A Y : Then I hand in, my Lord, the additional
profiles and prints.
The P R E S I D E N T : Thank you.
please ?

And Ave may have the survey back,

Sir ROBERT FINLAY : That has been handed up.
The PRESIDENT : Mr. Dickinson, Mr, Tittmann has put them on the
survey, has he not ?

Mr. DICKINSON : Yes, Sir.
The PRESIDENT : Then we have got them both.
Mr. DICKINSON : Yes, they have been drawn in accordance with th«
request of the Tribunal.

[The Oral Arguments of Counsel then terminated.]

Mr. Dickinson.
Oct. 8,1903.
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INDEX TO MINUTES OF PROCEEDINGS.

Access to Yukon territory—Special value to Canada of territory in dispute. (Finlay) 6.
Acquiescence—
Action subsequent to Treaty of 1825 could be inquired into under doctrine of acquiescence.
Acts of possession, see that title, also names of any particular Acts.
British ignorance of United States Acts of occupation—" You cannot protest against a thing
you never hear of." (Robinson) 479, 4SI.
Acts in question were undoubtedly knoAvn to British Minister at Washington.
&
(Dickinson) 824.
Ogilvie Survey Reports printed in Canadian Sessional Papers. (Dickinson) 829.
Expedient to remove difficulty connected "with doctrine of prescription. (Taylor) 554.
Extent of application of doctrine—Acquiescence may be looked to as indicating an understanding and an interpretation. (Dickinson) 732.
Field's, Mr. Justice, judgment in the case of Indiana v. Kentucky. (Taylor) 555.
Laurier's, Sir W., statement in 1898 that from time immemorial Russia and United States had
been in possession, and no protest had been made. (Taylor) 554.
. Maps—"What obligation was there upon nations to supervise the cartographers of their
country and of the world?—Great Britain entered a formal protest against
the boundary shown on the maps the first time it was brought to her notice.
(Robinson) 476.
No acquiescence or consent as between the United States and Great Britain during whole
period of dispute. (Finlay) 6.
Negotiations for settlement of boundary were open while these Acts were taking place.
(Carson) 637, 643.
{Refer also to title Notice.)
Passamaquoddy Bay, Commission relating to title to islands—Argument of British Agent.
(Taylor) 556 ;JDickinson) 820.
Period of acquiescence by Great Britain. (Taylor) 554, 557.
Positive acts or omissions—No positive act alleged against Great Britain. (Robinson) 481.
Supreme Court of the United States—Authority, &c, with regard to doctrine of
acquiescence. (Taylor) 554.
Value of doctrine of acquiescence—Means of interpretation, no particular period required to
perfect it, &c. (Taylor) 554.
Action outside the Treaties of 1825 and 1867—Consideration of, as evidence by the Tribunal, so
far as it tends to show original and effective understanding—Provisions of Treaty of
1903.
Acts of possession, question of admissibility of United States' evidence, &c. (Finlay) 6, 8,
317, 322, 323.
Greater number of the Acts were done during the time when the Parties were at issue as
to meaning of Treaty of 1825—Acts of no value under terms of Treaty ot
1903. (Finlay) 299.
Criticism of British contention. (Dickinson) 792, 793, 795, 820.
Controversy from 1872 onwards concerned the delimitation of the line in the
interior, and did not affect inlets question. (Dickinson) 793, 794, 795.
How much interpretation, how many years of interpretation were necessary ?—
Could a claim made in 1872 wipe out the unbroken assertion of title by
United States from 1825-1872, or notice in 1888 render nugatory all the
pubhc and solemn Acts preceding it ? (Dickinson) 792, 793, 807, 808, 830,
[1060]
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Action outside the Treaties of 1825 and 1867—{continued)—
Acts of possession, question of admissibility of United States eritenoe—(continued)—
Salisbury's, Lord, despatch to Mr. Choate of October, 1899—Principle laid down with
>
regard to acts of possession. (Finlay) 298, 299.
Both Parties, concurrence of, in any particular interpretation of the Treaties, either in
expressed terms or by action—Essential qualification of any act adduced in
evidence. (Finlay) 8, 297, 310.
Criticism of British contention. (Taylor) 501.
Meaning of Article III of Treaty of 1903—
Effective understanding, meaning of. (Wàtson) 334.
Tribunal " shall " consider, not anything and everything presented as evidence, but all
the evidence which they think may assist them. (Robinson) 466.
Negotiations, admissibility of—
Character of the lisière must be gathered from the negotiations. (Taylor) 514.
Definition of Hsiere, British Argument admitted of reference to the negotiations. (Taylor)
514.
Might he used to throw light upon what the negotiations meant, but could not be
invoked to vary the Treaty. (finlay) 11.—Criticism of British contention
(Dickinson) 659.
Slight value to be attached to negotiations—Ignorance of territory in question, Length
of negotiations, Change of Representatives, &c. (Robinson) 456, 457, 461, 462.
Superseded by the bargain made. (Robinson) 455.
Criticism of British contention. (Taylor) 514.
United States insistence on negotiations and comparative neglect of Treaty itself.
(Robinson) 455.
Private individuals, action of—
Action excluded. (Finlay) 7.—Criticism of British contention. (Taylor) 501.
Governments are not responsible for their citizens making claims on other Governments.
(Dickinson) 810, 814.
Rule in reference to construction and determination of boundaries. (Watson) 328.
Rules regulating admission of evidence refer to titles, Evidence, and Treaties—Construction.
Subsequent action—Ambiguities may be explained, but a contract cannot be changed by
subsequent action of the Parties. (Robinson) 467.
Subsequent as well as preliminary action to be considered. (Watson) 334, 335, 336.
Text of Treaty of 1903, 7.
Treaty of 1825—Predominant importance of—Action only to be referred to where the Treaty
was not plain. (Carson) 558.
Unvarying view of the Treaty, United States Claim—
Examination of Statement.

(Robinson) 494.

Map of 1867, Difference in width of Hsiere from that now claimed.

(Finlay) 308.

Acts of possession, of government, occupation, &c, put forward bv the United States as showing
the effective understanding of the Parties, and as proving Great Britain's acquiescenceEvidence before the Tribunal—Admissibility of acts of possession, &c. : see title Action outside
the Treaties.
Russian action from 1825 to 1867
Fort Dionysius, erection of. (Finlay) 301.
Hudson's Bay Company, competition in Observatory Inlet and Stikine River—Russian
Governor s reports m 1832 and 1834. (Finlay) 300, 301.
No port or stationnât all upon the Hsiere. (Finlay) 29;l.
Taku Rivier,: discovery in 1834. (Finlay) 301.
United States action in 1867, and from 1867 onwards—
Acts prior to 1872, résumé of. (Dickinson) 792, 793.

Acts of possession—{continued)
United States action— (continued)—
A c t s b e t w e e n 1872 a n d 1888, résumé of.

(Dickinson) 807.

A c t s b e t w e e n 1880 a n d 1885—Establishment of a station at Hays, &c.
Acts b e t w e e n 1888 a n d 1891, résumé of.

lay) 309.

(Dickinson) 814, 815.

N a t u r e a n d e x t e n t of g o v e r n m e n t exercised by United States—Extracts from United
btates

G o v e r n m e n t Reports showing t h a t there was nothing like a proper

system of government,

(Finlay) 308, 309 ; (Carson) 653, 654.

N o t h i n g in reports to indicate restriction or limitation of iurisdiction of United
States. (Dickinson) 830.
N u m b e r of U n i t e d S t a t e s citizens residing within lisière chiefly along inlets Census of
1900. (Watson) 330, 426.
>
• •
T o t a l population 3,957, instead of 11,000, Number of
considerably less t h a n 3,957. (Carson) 654, 655, 656.

United

States

citizens

P u r c h a s e of Alaska b y U n i t e d S t a t e s — N o t a w o r d of objection from England or
Canada. ( W a t s o n ) 329, 330.
I m a g i n a t i v e picture—If there w a s a n y b o d y t h e y wished to keep out of
negotiations it w a s G r e a t Britain. (Carson) 633, 634.

the

( F o r particular Acts, see their names, also title Occupation).
Adams, Mr.—Secretary of State, United States—
L e t t e r t o Mr. Middleton (July 8, 1823)—
Coast—North-west Coast as u s e d in Russian Ukase of 1821 understood by Mr. Adams in
Russian sense of entire coast. (Dickinson) 739.
* Russian rights in 1821—Rights of discovery, occupancy, and uncontested possession
alleged b y Russia were without foundation in fact. (Carson) 586, 587.
Addington, Mr. H . U . —
N e u t r a l i t y on North-west Coast—Consent of British Government to arrangement proposed
b e t w e e n Hudson's B a y Company and Russian-American Company. (Taylor) 509.
Adjustment of difficulties b e t w e e n G r e a t Britain a n d the United States—Attempts prior to 1903
(Finlay) 7.
Admiralty charts (British)—
B a y s a n d Inlets, b o u n d a r y Une r u n n i n g r o u n d heads—
1856—(No. 2461), reissued, with corrections in 1861 and 1866.
1877

(Dickinson) 765, 784:

Inscription changed so as to read " Boundary [between British and American.
territory."

(Dickinson) 784.

U n c h a n g e d line continued on Admiralty maps up to 1901.

(Dickinson) 784.

P o r t l a n d Channel Question, E v i d e n c e on—
1853 (No. 2168), Chart p u r p o r t i n g to be based on Vancouver. (Dickinson) 706.
1865, w i t h correction t o 1884—(No. 2431), Cordova Bay to Cross Sound. (Dickinson)707.
1868—Admiralty maps.

(Finlay) 163 ; (Dickinson) 707.

W h a r t o n ' s , Mr., n o t e dated April, 1886.
Merely a p r i v a t e opinion.
1877—(No. 787).

(Finlay) 163.

(Dickinson) 708.

(Dickinson) 708.

1 8 8 4 - O l i v e r B a y to Cross Sound—Occurrence of words « Portland Inlet."

(Finlay)

166.
1896—(No. 2458), F o r t Simpson to Port McArthur.
No. 25, British Atlas.

(Dickinson) 709.

(Taylor) 529.

N o . 33 ( b r o u g h t d o w n to 1884).

(Taylor) 530.

No. 2430—Queen Charlotte's Island a n d adjacent coasts of British Columbia.

(Dickin-

' son) 708.
No. 2 4 6 1 - P a c i f i c Ocean from Cook River to Gulf of California.
N o . 5431.

(Dickinson) 709.

(Dickinson) 706.
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Admiralty map of 1876—
Mountains, representation of.

(Finlay) 297.

Admiralty maps, Russian—
See Russian maps.
Africa, partitioning of—Bearing of North-west Coast controversy.

(Taylor) 503.

Aleutian Islands—
Real centre of Russian activity. (Carson) 594.
Alsekh R i v e r Determination of boundary, proposals of 1873. (Finlay) 311.
Alverstone, Baron—President of the Tribunal and Lord Chief Justice of England—
Coast—
Article VII of Treaty of 1825—Application to the lisière only, or of general appUcation to
possessions of either country upon North-west Coast ? 450.
Heads of inlets, measuring width of lisière from—(c) in Question VI was a repetition
of Question V, 580.
Sinuosities of the coast—An affirmative answer to Question V would not necessarily
involve the neglect of the sinuosities, 577.
Ukases of 1799 and 1821, meaning of "North-west Coast" as used in—Reading into
Ukases considerations which did not affect minds of framers, 736.
Grant's, President, Message to Congress in 1872—President Grant did not consider the
boundary question to be a settled question, 638.
Herbert, Sir Michael, death of, 567, 568.
Iselcat, mistaken reading for Chilkat, 798.
Lynn Canal, territorial waters limit—Geographical peculiarities of locality rendering the
application of general principles extremely difficult, 220.
Maps—
Colouring of maps not of much assistance on minor details, 158.
Dawson's Canadian Map, 1887. importance of, in respect of date of first British claim to
inlets, 488.
General line of coast to which lisière line was to be drawn parallel according to British
contention, map showing—Line crossed islands, but did not give any islands to
Great Britain, 753.
Mountain boundary—
American survey—Request that information on Mr. King's survey might be indicated
on the American Survey, 269, 270.
Arrowsmith map of 1833—Note that wherever there were mountains that was to be
the boundary, 295.
Mountains had not been surveyed and the geographers put down the 35 miles as a
possible extreme boundary, &c, 293, 294.
Official map, definition of, 781.
Portland Channel question—Printing of names on maps unimportant on account of the
variations, 683.
Profile maps of mountain masses between Lynn Canal and Glacier Bay, submitted Ubv
Mr. Dickinson—
•"
J
Compass bearings, marking on maps, 773, 774, 775.
Checking—Mr. King should see maps, 772, 773, 774.
Mountain boundary—
Elevations between the points on Mr. King's line, continuous elevation in the same
same
vertical section, &c, 278, 279.
Line of summits, possibility of taking Une either across the inlets or round them, 614.
Maps, see that sub-heading.

Alverstone, Baron (coMountain boundary's, Lord, i
Views advanced in depositions inclosed in Mr. Tittmann's Report, 252.
Was it the United States' contention that there were nowhere any
corresponding to the Treaty 1 767.
Peaks between Mr. King's Une and the water were lower than the peaks sole
Powers of the Tribunal in answering Question VH, 336, 337, 417, 582, 583,5J
Treaty of 1825 referred to a supposed chain of mountains, 415.
Unascertained Une, meaning of suggestion in British Argument, 398.
Notice of Canadian claim to heads of inlets—Indisputable notice given in 1888, 3]
Portland Channel, question of—
"A la hauteur de l'He du Prince de GaUes "—Meaning of expression, 45, 46, Thalweg theory, appUcation of, to an arm of the sea by D. D. Field—Qu
meaning of Field's statement, 532.
Tongass Island, action of United States' officials showing that the island was
as on southern boundary of United States' possessions—Such actio
advanced by the Attorney-General as declaration of boundary, but as
interpretation of Treaty by United States' officials, 707.
Wales, Point, effect of designation by Vancouver as west point of Observ
541.
Portland Channel Head to the 56th paraUel, Salmon River v. Bear River—Sa
seemed to come in a little below the head, 575.
Prescription, non-appUcation where question was construction of contract be
Parties—Lord Hannen's view, 323.
Territorial Waters Question—Mr. Graham's Memorandum showing that Norwe
were regarded as territorial waters, read before Behring Sea Arbitrators, 219.
Vancouver's narrative, knowledge of, by negotiators of Treaty of 1825—Questic
Bagot's information, 32.

idered
is not
eating

Appointment of Tribunal—Treaty of 1903. (Finlay) 7.
Arbitration, Board of—No basis for appUcation of such description to the Tribunal. (T; .ylor)
500.
Archangel—
See Sitka.
Arms and ammunition—
See Firearms and ammunition.
Arrangements as to sittings, &c, of the Tribunal, 1-5.
Arrowsmith maps—
American map based on map of 1818. (Dickinson) 686.
Bays and inlets, delineation of boundary on 1833 edition. (Wa
Dotted Une shown in several editions, extending from head of C
Finlay-Aylesworth discussion, 155.
0f
Hudson's Bay Company's Posts, Mr. PeUy's list marked on 1822
Lynn Canal, discrepancies of position with reference to the 1351
Mountain boundary—
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Arrowsmith maps— (continued)—
,^. , .
/IQJW\
x ,.ot
(
Portland Canal and Observatory Inlet (1822). (Finlay) ^AD^rTÏl^
^
(Finlay) 102, 103 ; (Dickinson) 684. (1833) (Finlay) 155. (1863) lb3.
Eutire estuary represented as Portland Canal. (Finlay) 110.
Latitude of mouth of Portland Channel on maps of 1822 and 1824. (Dickinson) 6i>5.
Map before negotiators, see sub-heading Use of, by Negotiators.
Nomenclature—Adoption of name Portland Inlet. (Finlay) (1859) 164.
Portland Canal extending practically to the ocean in map of 1818. (Aylesworth) 686.
Question raised as to Portland Canal by boundary shown on 1333 edition. (Carson)
635.
Southern boundary, latitudes of points on, as given in British and United States Atlases
(Finlay) 116 ; (Dickinson) 694.
Ten marine leagues limit, application to entire line from 56° N. to 141° W.—Evidence of
1853 edition. (Watson) 432.
Use of, by negotiators of Treaty of 1825—Doubt as to which map was used, &c. (Watson)
364; (Taylor) 531.
1818 Edition—Sir C. Bagot's mention of Arrowsmith map in letter of October 29, 1823,
almost certainly referred to map of 1818. (Aylesworth) 686.
1824 Edition—
Not probable that on March 7, 1824, they had the last Arrowsmith map. (Watson)
408, 409.
Referred to in the negotiations, may have been before the negotiators, (Dickinson)
675.
Map of which Sir C. Bagot complained that it did not accurately locate Novo-Archangelsk.
(Watson) 408.
Wales and Pearse Islands marked as Russian territory in No. 12 of American Atlas. (Taylor)
533.
Aylesworth, Mr. A. B.—Member of Tribunal appointed by Sis Britannic Majesty—^
Coast, meaning of North-west Coast of America as used in Ukases of 1799 and 1821—Possible
application to settlements on coast, not necessarily on salt water, 736.
Evidence before the Tribunal—Admissibility of Mr. Middleton's Report of Conversation with
Mr. Stratford Canning as to terms of Treaty of 1825, 414.
Fifty to one hundred miles limitation south of Lynn Canal—Precaution in view of uncertainty
where 135th meridian would fall, 603.
Hunter Survey of 1877—
Basis of proceedings, the general trend of the coast, 315.
Martin, Peter, case of—Mr. Hunter had no authority to delimit boundary, and did not
state that point of assault was in United States' territory, 806.
Lynn Canal, crossing point of boundary claimed by Great Britain, 230.
Maps—
Bouchette's map, interpretation of boundary, 161.
Maps subsequent to Treaty of 1825—Weight to be attached to maps as compared with
statements of writers discussing the Treaty, 539, 540.
Russian map of 1826—
Grounds for considering it an official map, 779, 780.
Mount Fairweather, location did not correspond with Russian declaration in
Hudson's Bay Company lease, 779.
Mountain boundary—
Absence of mountains—Was the case of entire absence of mountains provided for by
Treaty of 1825 ? 436, 437.
Chain of mountains—Line drawn on crest of a chain of mountains must zigzagfrom
6
peak to peak, 418, 420.
Crête—Translation of " La Crête,' 617.
King s, Mr., line— Between peaks selected and the water, were the peaks lower ? 272.

Aylesworth, Mr. A. B.—(continued)—
;
Portland Channel Question—
" A la hauteur de l'He du Prince de Galles "—Meaning of exp
Wales Point—Effect of designation by Vancouver as West 1
541.
SOUt

Mani°S
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possession of Prince of Wales

Statute of Limitations—Question as to appUcation of, between nations, 322.
Vancouver's narrative, knowledge of, by negotiation, &c.—
Portland Channel and Observatory Inlet, printing of names on maps before the
negotiators—Probability that in view of discrepancies in the maps, the negotiators
j would examine the narrative of the man who had attached the names, 686
Tuyll, Baron—Question as to Baron Tuyll's knowledge of Vancouver's narrative, 86.
Bacon's Modern Atlas. (Dickinson) 686.
Bagot, Sir C.—British Plenipotentiary, Treaty o/1825—
Arrowsmith maps—Complaint that map did not accurately locate Novo-Archangelsk.
6
(Watson) 408.
Bagot-Poletica discussion. (Finlay) 29, 30, 31, 32, 33, 120.
Certainty in respect of boundary, Russian desire for. (Dickinson)-734.
Coast, meaning attached to—
Exclusive rights to waters between islands and mainland, securing to Russia in addition
to strip of coasl;—Sir C. Bagot's amended proposal contained no concession if coast
were used in British sense. (Dickinson) 741, 742, 744, 745.
Lynn Canal, entire western coast of Lynn Canal given to Russia by Sir C. Bagot's first
and second proposed lines. (Dickinson) 739.
North-west Coast as used in Russian Ukase of 1821, understood by Sir C. Bagot in
Russian sense of entire coast—Letters to Lord Londonderry. (Dickinson) 737.
"Rivage"—Significance of Sir C. Bagot's use of term. (Finlay) 211; (Dickinson)
740, 741.
I Rive " of Portland Channel, mention of. (Finlay) 211.
Digest of negotiations—Mr. Taylor's extracts from Sir C. Bagot's despatches, 514—518.
Fourth negotiations—
Failure of—Irreconcilable differences between Mr. Canning's projet and Russian contreprojet—Despatch to Mr. Canning (August 12, 1824). (Finlay) 55, 56.
Instructions from Mr. G. Canning with Draft Convention (July 12, 1824). (Finlay) 49,
50, 51, 52.
Portland Channel—
"Canal," not "Channel," always used by Sir C." Bagot—Mistranslations in British Case.
(Taylor) 528.
Middle of channel—Understanding of Sir C. Bagot as to direction of boundary line.
(Dickinson) 674, 675.
Russian Ukase of Sept. 4, 1821—Mr. Middleton's inquiry and Russian reply, report to
Mr. G. Canning. (Finlay) 29.
Southern boundary proposals, third negotiations. (Finlay) 120, 121, 123.
Sovereignty of inlets and bays between 56 degrees and 54 ^ * « ™ ^ ' J g " $ £
Gilat Britain-Sir C. Bagot's objection to Russian demand for Portland Channel as
southern boundary. (Finlay) 38, 121, 125, 225; (Watson) 371, 372, 383, (Taylor)
533, 534.
Ten marine leagues boundary-Uniform width of 10 marine leagues proposed. (Dickinson)
768.
Third negotiations-Report to Mr. G. Canning, with inclosures (March 17, 1824). (Finlay)
35, 36, 37, 38, 39, 40, 41, 43, 44, 123, 216.
Treaty of 1824, copy sent by Sir C. Bagot to Mr. Canning (April 5 (17), 1824). (Dickinson)
689.
5 S 2
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Bagot, Sir C—'(continued)—
United States—Territorial pretensions equal to those of Great Britain and Russia—Letter to
Mr. G. Canning (October 17, 1823). (Finlay) 29, 30.
Vancouver's narrative, knowledge of—
PeUy Memorandum, question whether Sir C. Bagot had the Memorandum.
Inference that Sir C. Bagot ultimately received the Memorandum, although the
inclosures were not sent in the first letter. (Finlay) 27, 32, 35, 90.
Poletica's, M., version of his conversation with Sir C. Bagot—Extracts proving
that the latter had the Memorandum. (Carson) 559, 560.
Statement that he had not had the Memorandum on February 10, 1823.—Lack of
any evidence to prove that he received it later. (Taylor) 523.
River connecting Portland Channel with Hudson's Bay Company's territory—Sir C.
Bagot's suggestion compared with Vancouver's statements. (Finlay) 94, 95, 96 ;
(Taylor) 523.
Visiting other parts of North-west Coast, remark on Russian refusal to grant liberty for any
period of time. (Robinson) 447.
Baldwin's, Mr., Deposition—
Mountain system of Alaska. (Finlay) 254, 255.
"Coast" used in sense of general line of coast. (Finlay) 211.
Bancroft—
British trade on North-west Coast prior to 1821—Bancroft " found himself forestalled by
English and American ships. (Carson) 593.
Baranoff—
Russian settlements established by. (Watson) 348.
Barrier theory, see Coast—Continuous strip.
Mr.—Secretary of State, United States—
Dawson's, Dr., views on the inlets question, transmission of, to President of United States.
(Robinson) 484, 486.
Extract from Mr. Bayard's letter. (Robinson) 487.
Despatch of November 20, 1885—Boundary laid down by Treaty of 1825. (Finlay) 141.
Coast survey map of Alaska (No. 960), 1894—Line was as conjectural and theoretical as
Vancouver's mountain line. (Finlay), 261, 262.
Country through which the boundary line of 1825 ran, was in 1867 still practically
unexplored. (Carson) 636.
Despatch entitled EngUsh Government to treat the whole case as open. (Carson)
645,648.
Impracticability of boundary—
Criticism of Vancouver's mountains, and suggestion that there should be an
International Commission to lay down a conventional boundary. (Finlay)
259-263.
Dall's, Mr., views, adoption of. (Finlay) 316.
Difficulties discussed by Mr. Bayard were those of drawing line parallel to
sinuosities of coast line contended for by United States. (Dickinson) 809.
Inaccuracies of despatch—Confusion between Wales and Prince of Wales Islands «fee.
(Finlay) 69, 142, 143.
Portland Channel Argument—Acquiescence of British Government in Mr. Bayard's
.statement—United States contention.
Salisbury, Lord—Omission to contradict specific argument in acknowledgment of
despatch construed by United States as admission that Portland Channel ran
south of Pearse Island. (Finlay) 142, 144.
Survey of 1893 and 1894, commencing operations at head, not at entrance of
channel. (Finlay) 145.
" Mere Flimsy." (Finlay) 145.
Vancouver's narrative and charts were issued together, reference to. (Finlay) 92.

Bayard, Mr.—(continued) —
• White Pass Trail—
Briti

gl ant
? e X 0 S n w ^ a i n S t rT°7eI
'
° f C h a r f c e r b y A l a s k a » authorities-Mr. Bayard's
reply showed no understanding of a notice of claim to heads of inlets. (Dickinson)

Report as to grant of Charter by Alaskan authorities unfounded.

(Finlay) 320.

Bays and Inlets Question—
Refer to title Coast.
Bear River VaUey—
Direction suggested for boundary, refer to title Portland Channel Head to the 56th parallel.
Beardsley, Capt—
ChUkat chiefs and tribes, intercourse with. (Dickinson) 828.
Begbie Sketch Map—Stikine River Boundary. (Finlay) 197, 198, 199, 200.
Verification of dotted red line—Instruction from Surveyor-General to Mr. J. Hunter (March 3,
1877). (Finlay) 196, 198.
Behring Sea Arbitration—
Article VII of Treaty of 1825, arguments used in giving application to effect of.
226, 227; (Robinson) 446; (Dickinson) 730, 731.

(Finlay)

Possession, acts of—Reference to, in Behring Sea Arbitration. (Finlay) 322.
Russian reUnquishment of territory below 50° 40' by Treaty of 1824 asserted by United
States. (Robinson) 448.
Territoiïal claims advanced by Russia as foundation of her claim to maritime jurisdiction,
derision of, by both Great Britain and United States. (Robinson) 464, 465.
General rule of international law gave no right of access—Sir C. Russell's argument.
Norwegian fjords were regarded as territorial waters—Mr. Graham's Memorandum*
(Finlay) 219.
1861—Mountains and boundary-line, representation of.

(Finlay) 296.

1863—(Diokinson) 764
Blackburn, L o r d Territorial waters, law in regard to—Statement in Case relating to Concepcion Bay
Newfoundland. (Finlay) 218, 219.
Blaine, Mr.—Secretary of State, United StatesOpinion that Article VII of Treaty of 1825 applied to the lisière only. (Robinson) 446.
MQ1-h-n V*+er Casa of—Placing release on ground that assault was made in United States'
^1*11 Till, XTcl/cr. \jGraw v*-
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territory, while assuming legality of transport by river. (Dickinson) 804.
^ r o i t foternational-Law in regard to territorial waters. (Finlay) 217, 218.
Thalweg theory, application to an arm of the sea-Field's statement based on Bluntschli,
alleged. (Taylor) 531, 532.
Alverstone-Taylor discussion, 532.
Bouchette maps—•
1831—Crude pictorial representation of strip. (Finlay) 295.
185

\Tys P an7inlets, boundary running round heads. (Watson) 329 ; (Taylor) 538.
Portland Channel and Observatory Inlet, method of marking. (Finlay) 160, loi.
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Bouchette maps—(continued)—
1853, map of—(continued)—.
(irçSï
Queen Charlotte's
Island
(Carson) 635.

shown

as

belonging

to

Russia.

(Robinson)

476;

Bowell, Sir Mackenzie—
Foster's, General, letter stating t h a t no mention of British claim to h e a d s of inlets w a s made
a t Conferences leading to T r e a t y of 1892—Sir M. Bowell's reply w a s really a confirmation of General Foster's statement. (Dickinson) 816, 817, 818.
Opinion t h a t there w a s a wide divergence of v i e w between G r e a t Britain a n d U n i t e d States
on t h e boundary question. (Robinson) 498.
Bristol B a y Russian settlement at.

( W a t s o n ) 348.

British Columbia—
D a t e of incorporation with Canada.

(Finlay) 3 1 0 ; (Robinson) 492.

Date when British Columbia became a province.

(Robinson) 479, 483.

Determination of b o u n d a r y —
Gold discoveries, effect of—Legislative Assembly's Memorial, 1874.
Urging

action on Dominion
(Finlay) 310.

Government—Addresses

to

( F i n l a y ) 312.
Lieutenant-Governor.

Reasons for insistence, no suggestion of d o u b t as to interpretation of T r e a t y of
1825, «fee. (Dickinson) 796, 799, 802.
T e n marine leagues b o u n d a r y — U n d e r s t a n d i n g in- British Columbia. as to w i d t h of lisière—
Article in t h e " Colonist." (Taylor) 552.
British Columbia maps. (Taylor) 538— •
Mere indication of a belt of territory, m a p of 1884.

( F i n l a y ) 295, 297.

Mountains h a d nothing to do with question of delimitation—Evidence of map of 1884
(Dickinson) 765.
Portland Channel question, evidence on—
1859—Official map.
1884, map of.

(Dickinson) 703, 704.

(Taylor) 530.

1893—Bramwell's map.
1895—Martin's map.

(Dickinson) 705, 706.

(Dickinson) 706.

Geological survey m a p — P a r t
(Dickinson) 704.

of

W i d t h of lisière shown on map of 1884.

British

Columbia

and

North-west

Territory
J
'

(Dickinson) 761.

Brué maps. (Taylor) 538—
Mountains—
Mountains h a d n o t h i n g
(Dickinson) 764.

to

do

with

delimitation

Represented as coinciding w i t h the boundary.

question—Evidence

of

maD
F
'

(Finlay) 295.

Portland Channel and Observatory I n l e t shown on (Finlay) (1815) 103. (1833) 156, 157.
Wales and Pearse Islands m a r k e d as Russian territory.

( T a y l o r ) 529.

Bucks—
Conventional line on Stikine River a g r e e d on in 1875—Local a r r a n g e m e n t n o t sanctioned by
central authority. (Finlay) 313.
Burgess, Mr.—
White Pass Trail, proposed g r a n t of Charter b y U n i t e d S t a t e s ' a u t h o r i t i e s — P r o t e s t against
grant, statement ot Canadian claim to inlets (1888). (Carson) 649,
Protest sent to United S t a t e s contained no mention of claim. (Dickinson) 812, 813.

.
Caamano's explorations.
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(Finlay) 83.

Vancouver's mention of chart.

(Finlay) 70.

Cameron, Major-General—Boundary Commissioner,
Canadian
ReP

&c—

G o v e r n m e n t ' s tacit disavowal of views on inlets question b r o u g h t to their
g
a t t e n t i o n b y reports of 1875 a n d 1886.
(Dickinson) 811

TDic°kin1son),8i?r'tial

publication

of

' discussion of inlets question being omitted

C h a n g e of v i e w s on inlets q u e s t i o n - E x t r a c t from Report of 1875, showing t h a t by « c o a s t "
Major Cameron u n d e r s t o o d shores of inlets. (Dickinson) 8 0 1 .
Dawson's, Dr., adoption of Major Cameron's views on inlets questioi
(Robinson) 483, 485 ; (Dickinson) 810.

(Finlay) 317, 318 ;

Dawson's, Dr., | Supplementary Memorandum on views of Major Cameron
Extracts
q u o t e d from Major Cameron's Report. (Robinson) 489, 490.
Map a t t a c h e d to Report of 1886, boundary line r u n n i n g round heads of bays and i n l e t s I m p o r t a n t m a p as showing view held in official circles in G r e a t Britain (Dickinson) 783.
R e p o r t of 1875—
Acquiescence w a s impossible after t h a t Report.

(Carson) 643.

Congress, R e p o r t i n c l u d e d a m o n g documents presented to, in 1880.
E x t r a c t s from.

(Carson) 648.

(Carson) 641, 642, 643, 648.

Omission of p a r t s of Report from British Appendix, explanation of.
Prescience s h o w n in Report.

(Carson) 640.

(Finlay) 312, 313.

R e p o r t t a k e n from Sessional, n o t Congressional, papers—Root-Finlay discussion, 834.
Suppression b y G r e a t Britain of Appendix favouring United States' Case,
—Allegation due to a mistake—Mr. Dickinson's explanation, 150, 151.
S u r v e y authorized b y C a n a d a in 1873—Major Camero:
cost a n d duration—

alleged

requested to report upon probable

D o c u m e n t s a n d maps furnished by Foreign Office to Captain Cameron—No maps
p r o m u l g a t e d a t t h a t time showing boundary crossing inlets. (Dickinson) 800.
H u m p h r e y ' s , General, report of survey—Information before Major Cameron.

(Dickinson)

801.
Instructions, Captain Cameron's request for (November 9, 1873).
T e r m s of request.

(Finlay) 311.

(Dickinson) 799.

Canada, m a p s of Dominion of Canada, see Dominion of Canada.
Canadian Pacific R a i l w a y m a p , see Dawson m a p .
B Canal " —
L o c a l a n d special m e a n i n g in Alaska—A g r e a t a r m of t h e sea, a fjord.

(Taylor) 521, 525.

A u t h o r i t y for definition—Lodge-Taylor discussion, 535, 536.
(Refer also t o title P o r t l a n d Channel).
Canning, Mr. G—Secretary of State for Foreign Affairs,

Great

Britain.

Acceptance of line proposed b y Russia withL certain q u a l i f i c a t i o n s - C o u n t Lie
fiesselrode (May 20, J u n e 1, 1824). (Watson) 371.
3t, Sir C , l e t t e r t o , a n n o u n c i n g proposed negotiations, 1823.
B a g o t - P o l e t i c a d i s c u s s i o n - I n s t r u c t i o n s to Sir C. Bagot.

i to Count

(Finlay) 28.

(Finlay) 28, 29.

! Coast," m e a n i n g a t t a c h e d t o —
P o r t l a n d Canal, use of " coast " in connection w i t h - D r a f t Convention.

(Dickinson) 749.

Reciprocal privileges question, see title Coast mentioned in Article H I .
T,

•

.-.Aa

Mr Canning's instructions stated to be given upon a consideration o?

' - S i S S S f t S : ^ k L o n ) 746, 747, 749.
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Canning, Mr. G.—(continued)—
" Coast "—(continued )—
Sinuosities of the coast, Mr. Canaing's understanding of phrase fixed by his reference
to mountains, «which appear according to the map to follow all its sinuosities.
(Dickinson) 758.
" Strip of land required by Russia on the Continent." (Dickinson) 763.
Words used to describe line from which the boundary should be taken.
"Côte," inaccurate use of, in speaking of head ot Portland Channel—Russian
correction. (Finlay) 214, 215.
" Pacific," use of, in final draft. (Finlay) 217.
I Sea," " depuis la mer." • (Finlay) 217.
Definite description of boundaries—Quotations from correspondence showing Mr. Canning's
aim. (Watson) 400, 401, 403, 430.
Digest of negotiations, Mr. Taylors extracts from Mr. Canning's despatches, 515, 517.
Faden map—Mr. Canning's statement that the Faden map was the most authentic. (Watson)
393, 401, 404, 409, 412.
Evidence that it was before the negotiators. (Dickinson) 677.
Fifth negotiations—Despatch with Draft Convention (December 8, 1824). (Finlay) 60.
Fifty-four-forty (54° 40')—
American Treaty of 1824, influence of, in inducing Mr. Canning to insert 54° 40' in
Treaty of 1825. (Watson) 390, 391.
Description of southernmost point of Prince of Wales Island in Draft Treaty, not
mentioned in letter accompanying draft. (Çarson) 570, 571.
First negotiations—Instructions to Sir C. Bagot (January 15, 1824). (Finlay) 33.
Fourth negotiations—Revision of Sir G Bagot's instructions, with qualifications.
Instructions to Sir C. Bagot with Draft Convention (July 12, 1824). (Finlay) 49, 50, 51,
52. 117, 118, 124, 181, 217.
Lieven, Count, letter to (May 29, 1824). (Finlay) 48.
Hudson's Bay Company's posts, protection of—Instructions to Duke of Wellington and Sir C.
Bagot. (Watson) 365, 366.
Joint negotiations, Great'Britain and United States—Letter to Sir C. Bagot (July 12, 1823).
(Finlay) 29.
Maritime jurisdiction, withdrawal of Russian claim—
Indifference of Great Britain to territorial possession.—Despatch emphasizing maritime
jurisdiction question (December 8, 1824). (Watson) 356.
Instructions to Duke of Wellington and Sir G Bagot. (Watson) 365, 366.
Mountain boundary—
Abolition of—Refusal to agree. (Watson) 402.
Existence of mountains assumed as essential to draft. (Finlay) 234.
Maps—Belief in a range of mountains substantially as shown on maps. Extracts from
despatches. (Watson) 403, 404, 406, 407, 409, 410, 412, 420.
" Range," word used in Draft Convention, &c. (Watson) 404, 412, 415 ; (Carson) 615,616.
.Summit of mountains instead of seaward base, «fee.—Letter to Sir C Baa-ot
(Finlay) 54.
•
ë •
Ten marine leagues proviso, see that sub-heading.
Portland Channel—
Northerly direction of boundary line—Draft Convention (July 12, 1824).
son) 661.

(Dickin-

Russian proposals a* to Southern Water Boundary—
Acceptance of, without alteration as regarded Portland Channel—Letters to Sir
O. Bagot (May 29, July 2, 1824). (Dickinson) 689, 690, 691, 693.
Knowledge of meaning attached by Count Nesselrode to Portland Channel and
terms of Treaty of 1824. (Dickinson) 689, 693.
Underatajiding as to direction of boundary line—« through Portland
(Dickinson) 675.

Channel."

Canning, Mr. G.—'(continued) —
P

° r t l ^ d ^ + w n + f ^ a d t ° 5 6 t h Pa™Uel-Mr. Canning's instructions
stood that the hne was to go to the 56th degree. (Watson) 394

? that he under-

Ten marine leagues proviso
Absolute appUcation of-Expressions used in Mr. Canning's instructions, draft
treaty, &c. (Watson) 430, 431, 434.
' *
Canning's, Mr. S. statement—;'I have concluded a Treaty exactly in accordance with
your instructions." (Robinson) 461, 462.
.
...
Extracts from Treaty of 1825 negotiations. (Dickinson) 767, 768, 769, 770.
Intention in inserting proviso expressed in final draft of Treaty. (Robinson) 461.
Vancouver's narrative made known to British negotiatorsDespatch forwarding Mr. Pelly's Memorandum to the Duke of Wellington. (Finlay) 25.
References to Mr. Pelly's Report in instructions to Sir C. Bagot, (Finlay) 34, 35.
Canning, Mr. S.—British Plenipotentiary, Treaty of 1825—
Coast—
Meaning attached to^—Treaty of 1825 negotiations. (Dickinson) 750, 751.
North-west Coast as used in Russian Ukase of 1821 understood by Mr. S. Canning in
the Russian sense of entire coast — Letter to Lord Londonderry (February 19,
1822). (Dickinson) 738." '
Draft Treaty of December 8, 1824, alterations in—Despatch (February 17, 1825). (Finlay)
63, 64.
. Middleton's, Mr., Report of conversation with Mr. S. Canning, see Middleton.
Mountain boundary and 10 marine leagues proviso—Draft of Treaty of 1825. (Dickinson) 769,
770.
Portland Channel Head to 56th parallel, evidence from despatches that Mr. S. Canning understood that the line was to go to the 56th parallel. (Watson) 394, 395.
Position of, in regard to negotiations prior to December, 1824—
Merely put the final touches to the negotiations which had been pending for three years.
.j„
(Taylor) 514.
Previous negotiations were wiped out. (Robinson) 462.
Tuyll's, Baron, share in negotiations—Despatch to Mr. G. Canning (May 3, 1823).
(Finlay) 86.
Carnarvon, Earl of—
Martin, Peter, release of—Placing release on ground that Martin Avas a prisoner conveyed
through United States' territory without stating whether territory were river or shoreLetter to Lord Dufferin. (August 16, 1877). (Dickinson) 805.
Census—
Indian tribes, census of. (Dickinson) 808, 828.
1900, census of—
. .
Number of United States' citizens residing within the Hsiere, principally along inlets.
. (Watson) 330, 426.
Total population 3,957 instead of 11,000, number of United States citizens considerably
less than 3,957. (Carson) 654, 655, 656.
^ ^ t i o n of boundary to be more definite-Fourth negotiations. (Finlay) 49.
Object of the negotiators of Treaty of 1825-Bearing upon meaning to be assigned to
I coast." • (Dickinson) 733, 734, | |
P H ê i i S a ^ W é n
(Finlay) 116.
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Charter of Emperor Paul I—
See Russian Ukase of 1799.
Chartered Companies—
International Law, Chartered Companies in-Lawrence on relations of such a Company as
• Hudson's Bay Company to the British Empire. (Taylor) 5Ub.
(See also titles Hudson's Bay Company and Russian-American Company.)
Chatham Strait—
Boundary negotiations, Treaty of 1825. (Finlay) 34, 121; (Watson) 373, 383: (Dickinson)
739.
Chelkaht—
See Chilkat.
Chilkat River and Inlet—
Collector of Customs, appointment of (1890). (Dickinson) 814, 829, 830.
Determination of boundary—Proposals of 1873 and 1874. (Finlay) 311, 312 ; (Watson) 331 ;
(Dickinson) 799.
Difficulty of deciding where river stops and inlet begins. (Finlay) 196.
Foreign vessels forbidden to unload. (Dickinson) 807, 829.
School at—Governor Swineford's Report, 1888. (Dickinson) 814.
Survey of mouth of river by Lindenburg, 1838. (Finlay) 306.
Chilkoot Pass—
Ownership of trail—Opinion of United States District Attorney (1888). (Dickinson) 829.
Watershed at White and Chilkoot Passes fulfilling Treaty requirements as to mountain
boundary—Hon. J. W. Foster's article in " National Geographic Magazine " (November,
1899). (Finlay) 246.
Choate, Mr.—United States Ambassador in London—
Date of first claim advanced by Great Britain that boundary should cross the inlets—No
claim prior to 1898, alleged. (Finlay) 309, 321 ; (Robinson) 483 ; (Dickinson) 795.
Dyea and Skagway, basis of United States' claim to—Choate-Salisbury
(Finlay) 321.

ispondence, 1899

President's Message—Interpretation that every question in connection with the boundary had
been settled. (Robinson) 496.
Christy, Mr. D.—
Survey authorized by Canada in 1873—Terms of request to Captain Cameron to report on
cost and duration. (Dickinson) 799.
Climate of Alaska—
Fogs, prevalence of.

(Robinson) 458.

Reasons for Russian settlements being upon the islands rather than upon the mainland
(Watson) 362.
Coast—What constitutes the Coast Line, Inlets Question, feeArticles I and VII taken together (Treaty of 1825)—
" Coast mentioned in Article III "—Expression could only refer to first words of Article
—Distinction pointed out by Lord Salisbury. (Dickinson) 729.
Distinction plainly drawn between inlets and ocean—General appUcation which Article I
would otherwise have had to the inlets was superseded by Article VII,. a
separate article dealing with the inlets in a separate way. (Finlay) 227, 228.
(Robinson) 451, 452, 470.
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Coast— (continued) —
Articles I a n d VII—(continued ) —
'

Distinction—(continued ) —
E s t a b l i s h m e n t s — L a n d i n g , form g n e w establishments, «fee—Provisions which did
n o t seem to affect meaning 1 i ocean " in Article I—Probably copied from t h e
American T r e a t y . (Robins n) 452, 470.
L a n d i n g p e r m i t t e d on such parts of t h e coast as were n o t already occupied.
Restrictions in Article I, n o t in Article V I I .

(Robinson) 451, 470.

R i g h t of innocent passage, «fee, would soon h a v e been b r o u g h t to an end b y
presence of Russian-American Company. (Robinson) 471.
Middleton's, Mr., letter annoum
(Robinson) 453, 471.

•xtension of general pri Oeges (April 7, 1824).

Maritime jurisdiction claim withdrawn b y Article I—Additio*
g i v e n by Article V I I .

i g h t s of landing, & c ,

(Dickinson) 729.

Cameron, Major-General, views of, see Cameron.
C a n a d i a n t e r r i t o r y did n o t e x t e n d to t h e Pacific until 1871—Aylesworth-Watson discussion.
C o a s t m e n t i o n e d in Article I I I (see t h a t title).
f- Coast " a n d " ocean "—Meaning of terms as used in negotiations ; 1 in T r e a t y of 1825—
A l t e r n a t i v e terms, distinction b e t w e e n inlets a n d ocean,, «fee,
«fee—
Answer t o Question 5 dependent on meaning ass:
(Dickinson) 732.
pt^SS

ed to S coast,"

B o t h t e r m s d e s i g n a t e d the s; .me line from w h i c l
m a d e . (Finlay) 187, 217 ; (Robinson) 443.

easurement of t h e lisière would b e

Cameron's, Major, R e p o r t included i
648.

(Finlay) 183, 186 ;

documents submitted to Congress.

(Carson)

Canning's, Mr. G., inaccurate u s e of " côte " in speaking of head of Portland Channel.
(Finlay) 214, 215—Russian correction. 215.
C h a n g e in w o r d i n g of t h e Treaty—M. Matusevich's correction, &c.—Aylesworth-Carson
discussion. 633.
Definition of " coast "—
British definition said t h a t " ocean " w a s " mere ocean "—Arbitrary selection of arms
of the sea w h i c h should b e considered ocean.

(Watson) 439, 440.

L y n n C a n a l — I s t h e head of L y n n Canal t h e ocean ?

See t h a t sub-heading.

Ocean coast. (Robinson) 443.
Ocean e d g e as universally understood, not something which runs u p the inlets(Carson) 624, 625.
Various m e a n i n g s a t t a c h e d to " c o a s t " according to the British contention.
(Dickinson) 733.
Various m e a n i n g s a t t a c h e d to coast according to the United States' Counter-Case.
( F i n l a y ) 188, 189.
" W h e r e salt w a t e r touches 'land," w o r d " ocean " b e i n g disregarded as confusing.
( T a y l o r ) 548, 550—
Disputable proposition. (Finlay) 188.
Novel definition.

(Carson) 628.

Definition of " ocean— "
of T r e a t y of 1825. (Robinson)
Evolution of t e r m " ocean " during negotiatic
471.
of the
Outside edge of islands generally included, b u t since the Russian owners
jdifierl
islands w a s a n a d m i t t e d fact on both sides, t h e definition h a d to b<
accordingly.

(Robinson) 471, 472.

id 18

Historical m e a n i n g of phrase " North-west Coast of America "—Ukases of 1799
(Dickinson) 735, 736, 737.
Canning's, Mr. G., use of phrase " North-west Coast."
Nesselrode's, Count, understanding of " coast."

(Dickinson) 747.

(Dickinson) 746.

R e a d i n g into documents considerations which did not affect the minds of those who
framed them—Alverstone-Dickinson discussion.
(6b.
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Coast—(continued )—
" Coast I and " ocean "—Meaning of terms—(continued )—
Historical meaning, &c.—(continued)—
Settlements on the coast, not necessarily on salt water, inclusion m "coast' —
Aylesworth-Dickinson discussion, 736.
Trading rights, United States' Argument based on. (Finlay) 193.
Understanding of phrase as applying to entire coast by British and United States*representatives—Extracts from letters of Sir G Bagot, Mr. Pelly, Mr. S,
Canning, Mr. Adams. (Dickinson) 737, 738, 739.
United States claim that Russia would not have used the word in a different sense
in the Treaty. (Finlay) 192, 193.
Lynn Canal—Is the head of Lynn Canal the ocean ?—
Dawson's, Dr., expression, " the coast at Skagway." (Robinson) 444.
Local application of term " coast "—Planters living up the Mississippi spoken of in
New Orleans as living up the " coast." (Robinson) 446.
Norway fjords never spoken of as ocean. (Robinson) 445.
Popular opinion. (Robinson) 443.
International law, question of, and in no way dependent upon kerbstone
opinions quoted by Mr. Robinson. (Taylor) 543.
Principle upon which term " ocean " is applied—Suppose Lynn Canal had been
150 miles long and 1 mile vwide ? (Robinson) 445.
Territorial waters—If Lynn Canal was to be the ocean, it could not also be
territorial waters. (Robinson) 445.
Treaty of 1825 negotiations—Distinction drawn between ocean and inlets, see
sub-heading, Articles I and VII.
Wilcock's distinction between " coast " and " ocean." (Robinson) 444.
Maps, evidence of—
Maps before the negotiators—" Côte " to which mountains were parallel was " côte
in its usual significance of wherever water and land meet." (Watson) 422.
Maps subsequent to the Treaty. (Dickinson) 761.
Ocean terminus—
Located by Sir W. Laurier at Dyea, at the very place where the ocean ends according
to international law. (Taylor) 549, 550.
Special meaning of " ocean," not as universally understood.

(Robinson) 445.

| Pacifick "—Word used in Mr. Canning's draft translated into " ocean " in the Treaty.
(Carson) 629.
Portland Channel Head, description by negotiators showing that they drew a distinction
between inlets and ocean—
",Dans les terres," description accepted. (Carson) 628.
Description equally applicable to Lynn Canal. (Carson) 628, 629.
Russian-negotiators, distinction between the coast and the interior of Portland
Channel. (Finlay) 41, 213, 214.
" Touching the coast of the continent," description rejected. (Carson) 629.
Principles to be observed in determining meaning attached to " coast"—
British contention—In determining meaning of "coast" in Article III, regard
must be had to the fact that in Article IV the word "ocean" is used
to designate what must be the same line. (Finlay) 187, 217.
Criticism of British contention. (Watson) 440.
United States' contention—Controlling word was | coast," and, when the meaning of
t h e m e a n i n g of
187 18?
" o c e a n " b e c a m e coincident with it. (Finlay)
Vattel's rules for interpretation of Treaties.
Territorial waters, see that title.
Text of Articles III and IV, 186.

(Dickinson) 733, 734.

oast—(continued )•
" C o a s t " a n d " Ocean"—Me*
T r e a t y of 1824, provisio
w e r e similarly

i that ]

T r e a t y of 1825—Mr. 1

develoi

Canning's, Mr. G.
understanding
Canning's, Mr. S., u r

effect of line drawn
- I t waspoUc

rip of coast used I
>elittle their demai

Exclusive rights to w a t e r s between t h e islands and t h e mainland, sec
in addition to strip of coast—Sir C. Bagot's insistence on cone
Russia b y his amended proposal would h a v e no meaning if " cof
in British sense, 740, 741, 744, 745.
H u n t i n g , trading, a n d fishing rights, British demand
R i g h t s explicitly stated to refer to whole of coast both in Britis
Russian objections, 750.
See also title Coast mentioned in Article I I I .
L y n n Canal, entire western coast given to Russia b y Sir C. Bagot's f
proposals, 739.
" Mountains^ which border the coast " — T h e n e g o t i a t e
irly referred to the
mountains as shown on t h e Vancouver a n d F a d e n maps bordering the ent
coast, 740.
Parallelism a n d sinuosity, question of, did n o t begin tiU the line reached t
56th parallel. 747.
§ Rivage," significance of Sir C. Bagot's use of tei-m, 740, 741.
Russian motives in d e m a n d i n g a strip of coast upon the mainland—Barriei agair
competition of Hudson's Bay Company a n d protection for island establia
ments, 747, 748.
Canning's, Mr. G., instructions s t a t e d to be given upon consideration of Russi
motives which would certainly n o t be satisfied b y t h e broken lisière
t h e British contention, 746, 747, 749.
T r a d e t h a t Russia desired to protect a n d secure w a s w i t h t h e Indians of t
inlets a n d u p t h e coast—British lisière would have given no sort
protection, 760, 761, 762.
Russian negotiators, understanding of—Count Nesselrode's use of " coast " in ti
sense of t h e North-west Coast of Ukases, 745, 746, 751.
Sinuosities of t h e coast—
British contention t h a t a Une parallel to sinuosities was an impossibilit
T h e sinuosities referred to '
Fadei maps were pa
mountains of the Vancouver and1 J**aden
758.
allel, 747.
ached t h
Question of, did n o t begin rill the li
United S t a t e s contention—Throughout t h e nego*
pUeoTto
historical sense of North-west Coast of Ami
coast, 763.
,ys a n d inlets, cutting off British pc
m d heads c
Continuous strip of coast running
d'appui"—Question V. (Finlay) 3(
sion from t h e inlets, &c—Barrier v. " p
1 ; (Robinson) 468, 472, 473 ; (Ta
41,42, 45, 47 ; (Watson) 368, 369, 37(
519 ; (Carson) 599.
Absence from T r e a t y of 1825 of any express statement securing
Inference to be drawn f r o m - E x t r a c t from Mr. T a y l o r s treatise
473.
Bagot's, Sir C , objection to Russian proposal as depriving Great Brita
(Watson) 372, 383.
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Coast—(continued)—
Continuous strip—Question V—(continued)
Character of inlets, sustained individuality—Characteristics well k n o w n w h e n T r e a t y of
1825 w a s made. (Dickinson) 732, 763.
Coast a n d islands were practically one—Indian settlements w e r e r o u n d t h e inlets a n d
Russian settlements upon t h e islands, t e m p e r a t u r e of t h e islands b e i n g m o r e
favourable. (Watson,) 362.
Coast a n d ocean, see t h a t sub-heading.
Determination of particular points, 1873 proposal—Position of rivers selected, b e a r i n g
on United States' b a y s a n d inlets contention. (Watson) 331, 332.
Diminutives used by negotiators in speaking of t h e lisière.

(Dickinson) 657.

" Médiocre espèce de terre ferme "—
Comparatively speaking true, t h a t it w a s a very small piece of territory out of
the entire extent. ( W a t s o n ) 360, 361, 371, 379.
Description incompatible w i t h e x t e n t of territory claimed by U n i t e d S t a t e s .
(Finlay) 47.
Nesselrode's, Count, despatch to Count L i e v e n (April 5 (17), 1824).

( F i n l a y ) 46, 47 r

4 8 ; (Watson) 361.
I Simple lisière " means " m e r e strip " r a t h e r t h a n " small strip."

(Finlay) 46.

Exclusive ownership of North-west Coast, Russian claim, see s u b - h e a d i n g S o v e r e i g n t y .
Fifty to one h u n d r e d miles proposed as w i d t h of lisière—
Canning's, Mr., letter ( J a n u a r y 8, 1824) a n d Sir C. B a g o t ' s proposal ( F e b r u a r y 28,
1824). (Watson) 373, 382.
Bagot's, Sir C , interpretation of his own line—Limit on territory t h a t w a s b e i n g
assigned. (Carson) 603.
I n addition to concession in L y n n Canal region t h e British n e g o t i a t o r s were
proposing to give 50-100 miles of coast.
(Watson) 382—Criticism of
Mr. Watson's contention. (Carson) 601, 602.
Precaution in view of u n c e r t a i n t y as t o w h e r e t h e 135th meridian would fall—
Aylesworth-Carson discussion, 603.
Hudson's B a y Company's proposals—Mr. Pelly's l e t t e r ( J a n u a r y 8, 1824).

(Watson)

Independent consideration of Question V.—Question entirely dissociated from 10 marine
league range and from location of b o u n d a r y line. (Dickinson) 732.
Insufficient Barrier—
Russian contre-projet (third negotiations)—Strait b e t w e e n islands a n d mainland p r e ferable t o mountain b o u n d a r y — H u d s o n ' s B a y Company's criticism
(Watson)
373, 374, 379.
Unconnected strips a n d 36 miles of b o u n d a r y over w a t e r — B r i t i s h line
* 441.
•

(Watson)
v
/

Mackenzie River—Mr. Canning's proposal of meridian further w e s t t h a n 139° to exclude
all approach to Mackenzie River. (Watson) 371.
MapsEvidence of, in favour of b o u n d a r y line r u n n i n g r o u n d b a y s a n d inlets
J
328, 329.
•

fWatson)
\

R e a d i n g t h e maps into t h e T r e a t y , if it could b e done, would, as Mr. W a t s o n contended, possibly settle Question V. (Carson) 611.
Mountain b o u n d a r y —
King's, Mr., mountain l i n e — W h y was t h a t n o t as good a b a r r i e r as t h e continuous
r a n g e ? (Carson) 614.
L y n n Canal, r a n g e a t h e a d of, a n d Mount St. Elias r a n g e r u n n i n g r o u n d heads of
bays a n d inlets. (Watson) 417.
Maps before t h e negotiators—All m o u n t a i n r a n g e s r u n n i n g r o u n d h e a d s of bays and
inlets. (Watson) 403, 405, 406, 411, 420, 421.

Coast— (continued)
Continuous strip—Question V — ( c o n t i n u e d ) Mountain boundary—continued—
Mountains parallel to t h e coast, line fol
a n inlet, if t h e required summits v
622.
N a t u r e of barrier desired—Lisière to be upon the mail
( W a t s o n ) 379, 380.
I N e v e r w a s a b o u n d a r y on t h e mainland t h a t did
-nlets "—United States contention on T r e a t
381.
Bagot's Sir C , obj ction to Russian propos
sovereignty ovei inlets a n d small bays 1
(Watson) 383.
Fifty to one h u n d r e d miies proposed by Mr. G. Cai
( W a t s o n ) 382.
T h i r d negotiations, Bagot amended proposal—10-marine
r o u n d h e a d s of inlets because Sir C. B a g o t stat< i t h a t his
Russia the exclusive jurisdiction over all inland w a t rs. (Watsc
Ocean, approach to—Barrier -made no difference owing to
rivers—
T r a d i n g , prev ention of—Turner-Carson discussion, 600.
T w o barriers claimed b y United States—Barrier b y land and barrier by water.
(Carson) 601.
P e n i n s u l a s question—British claim.

(Finlay) 189, 190, 216.

Poletica's, M., despatch referring to Count de Lambert's desire to establish a barrier.
( F i n l a y ) 3 1 , 221.
P o s t s — W o u l d a series of stations along t h e mainland have secured the Russian object
• equally w i t h a continuous strip ?—Finlay-Aylesworth discussion, 41, 42.
P r o t e c t i o n of establishments upon t h e islands w a s Russia's real motive for claiming the
mainland—Passages cited from T r e a t y of 1825 negotiations. (Caison) 604.
Question to be decided b y t h e Tribunal.
Answer desired b y Great Britain.
M e a n i n g of Question 5.

(Finlay) 9, 10.

(Finlay) 183 ; (Dickinson) 731.

Mountain boundary—Overriding principle which would be laid down b y an
affirmative answer to Question 5.

(Finlay) 93.

Sinuosities of t h e coast, neglect of, necessitated by an affirmative answer.
(Carson) 578, 579.
U n i t e d S t a t e s ' interpretation contrasted with British interpretation.

(Finlay)

185.
W a s it t h e intention of the negotiators not to leave an inch of any inlet to
G r e a t Britain under any circumstances ? (Carson) 576.
g u e limit, b u t b y inlets
W i d t h of lisière a g r e e d on b y negotiators would be fixed not by 10-marine
Rivers, free navigation of—Bearing on b a r r q u e s t i o n l e a g u e limit, b u t b y inlets in case of an affirmative answer. (Carson) 577.
Collision w a s not, a n d could n o t be, prevented—Navigation rights c
b r o u g h t t h e British and Russian Companies side by side. (Lai on) 600.
Almost first dispute
(Carson) 599.

as in reference

Special permit granted b y Russia to Gr
barrier theory. (Taylor)
(Tayior) 552, 553.

to

k establisl

1 Britain -

ents on 'the

strongest ci

W h y should there be intention to exclude Great Britain from inlets,
h a v e full access to the rivers ?
Arms

(Finlay) 19 ; (Robinson) 468,

of t h e sea, rivers as—Mr. Justice

Storey's

472, 473.
R o c k y Mountains s u g g e s t e d as interior b o u n d a r y Hudson's B a y Company's proposal.
Mordvinof's, Adm., proposal.

(Watson) 373.

(Watson) 370.

statement.

Still
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ist—(continued)—
Continuous strip—Question V—(continued)—
Russian definition of boundary line on transfer of property to United States. (Watson)
327.
Russian Plenipotentiaries, explanation of motives, «fee. (Finlay) 41, 44, 45, 125 ;
(Watson) 369, 370.
Sovereignty of mainland coast and of inland waters, see sub-heading Sovereignty.
Strategic considerations did not enter into the question—No inconsistency whatever
between what Russia wanted and Great Britain retaining heads of inlets, (b mlay)
37, 41, 42.
Ten marine leagues limit, application of—Boundary would still run round heads of bays
and inlets. (Watson) 433, 436.
to Great
Britain.
222,the
224,right
229,
Territorial
waters no
more ansecured
interruption
of the
barrier (Finlay),
than the221,
rivers,
of navigating
which
239.
Continuous strip of coast running round, heads of bays and inlets having been decided
against, what was the coast line from which the lisière should be measured?—
Question VI.
I Coast" and " ocean," see that sub-heading.
General direction of the mainland coast, see that sub-heading.
Line separating territorial waters from waters of ocean—
Position of line-<Line joining headlands across the entrance to an inlet. (Carson) 579.
Out along the islands. (Dickinson) 722.
Taylor's, Mr., contention that there was no ocean in these inland seas. (Carson)
578, 579.
Mainland coast of the ocean strictly so-called—Measurement along line perpendicular
thereto—•
Meaning attached to the. question by the Parties. (Carson) 625.
•" Ocean strictly so-called," or " coast strictly so-called "—Effect of the alternative
interpretation. (Dickinson) 719, 720.
Two conditions necessary in order to obtain an answer to the question.
son) 719.

(Dickin-

Mainland coast indented by deep inlets forming part of the territorial waters of Russia—
Aspect in which questions were put shows that it was supposed that the inlets
might be the territorial waters of Russia. (Dickinson) 722.
England's possible ownership of part of inlets, no mention of. (Dickinson) 720, 721.
Meaning of mainland coast—Entire coast. (Dickinson) 721.
Second branch of the question not equivalent to the first, as alleged. (Dickinson)
Additional condition—Deep inlets forming part of the territorial waters ot
Russia, (Dickinson) 720, 721.
S Ocean " not mentioned «in second branch of question.
Physical and political coast line, see that sub-heading.
Question to be decided by the Tribunal—

(Dickinson) 721.

Answer desired by Great Britain. (Finlay) 10 ; 243.
Answer desired by United States. (Finlay) 186.
Heads of inlets—An affirmative answer to Question (c) would give the American
line. (Carson) 581.
• °
Meaning of Question 6. (Finlay) 183 ; (Taylor) 542.
Question did not arise if British contention that there were mountains all the way
was proved correct. (Finlay) 11.
River and inlet question-Point where an arm of the sea ceases to be sea-Pevroux
I
J
Howard cited against United States.
not applicable even if it had not been overruled.

(Taylor) 548, 549.
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Coast—(continued )—
Continuous strip—Question VI—(continued)—
River and inlet question—(continued )—
Navigable character of water substituted by United States for principle of rise and
tall of tide, as test of Admiralty jurisdiction—Case of Pevroux
v Howard
7
overruled. (Taylor) 549.
toward
Territorial waters, see that title.
Tide water, see that sub-heading.
Date of first claim by Great Britain to heads of inlets, see title Notice.
Divergence of view on boundary question between Great Britain and United States—
Opinions of General Foster and Sir M. Bowell. (Robinson) 498, 499.
General direction of the mainland coast—British contention as to line ot coast from which
to measure lisière.
Bayard, Mr., and Mr. Phelps, expressions used by. (Carson) 628.
Criticism of British contention—" Coast " in the Treaty meant the general line of the
coast, and " coast" was coincident with " ocean!" (Dickinson) 751, 752.
Acreage given by United States' line, British objections based on—Principle of
United States' and British lines was identical- and the same objection
applied to both. (Dickinson) 759.
Map showing general line of British contention—" Coast " crossing islands,
"ocean" coming miles inland and reaching elevations of 3.000 and
4,000 feet. . (Dickinson) 752-755.
Line shown on map represented not the coast line but the general trend of the
coast—Carson-Dickinson-Alverstone discussion, 753, 754.
Dennis's, Mr., report, 1874, confirmation of British view. (Robinson) 493. j
Dickinson's, Mr., map—Carson-Dickinson discussion, 629.
' general trend
trc
Distinction
ction between
betwe "general
of the coast" and "trend of the general coast"—
Finlay-1 1er discussio , 15.
Hi ater i
f 187' -Understanding that the general line of coast was to be followed.
(F

Inlets occurred within limita specified, and were bisected bythe line showing general
trend of coast, which was given to Mr. Hunter to verify. (Finlay) 197, 198.
Instructions given to Mr. Hunter. (Finlay) 196; (Carson) 644.
Report presented (1877). (Finlay) 198.
Joint survey of 1893 and 1894—
MendenhaU's, Mr., instructionsLynn Canal Survey—Measurements taken from a point below mouth of Taiya
Lilet. (Finlay) 247.
Stikine River Survey—Survey carried back 10 marine leagues from mouth of
Le Comte Bay—United States' Survey Sheet No. 4. (Finlay) 205, 206.
Taku Inlet, Survey of. (Finlay), 15, 16, 205.
Was the labour and expense of the survey, &c, undertaken on a mistaken
basis ? (Carson) 626, 627.
iidei
Purpose of survey—To provide materials for delimitation of bound
Treaty. (Finlay) 207, 208.
Report of Commissioners—United States' Memorandum showing that Report
was held by United States to provide the required materials. (Finlay),
208.
Meaning attached to section (a) of second part of question VI. (Carson) 625, 626.
Meaning of " general direction of mainland coast." (Carson) 579.
Bntl

Extraordi^a^ meaning attached to word " coast "-Impossible to appreciate
Ltention of Treaty to use the word in such an unusual sense as an appurtenant to an existing right. (Dickinson) 658.
Required something to be read into ^ , ^ ^ S d ^ S ? M 9 C 0 a 8 t '" "
" general trend of coast," or " mainland coast. (Dickinson) buy
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)—

General direction—(continued)—
Meaning of general direction—(continued)—
Line departing from mainland coast but going in general direction of it, following
the indentations. (Dickinson) 721.
Mendenhall, Mr., views of. (Robinson) 494.
(See also sub-heading Joint Survey.)
Negotiators of Treaty of 1825—Nothing in the negotiations to show that any one of the
negotiators intended such a coast. (Dickinson) 734, 735.
Parallel argument—Coast must be something to which a line could be drawn parallelBritish line represented not the coast line, but the general trend of the coast.
(Dickinson) 753, 754.
Dall's, Mr., Memorandum (December 19, 1888). (Finlay) 215, 216.
Definition of parallel curve—Authorities quoted. (Dickinson) 757.
Line governed by coast was to be parallel to coast, whether it were the mountain
or the 10 marine leagues line. (Robinson) 457.
Partial failure of mountain boundary provided for in the Treaty by a line parallel
to the coast. (Finlay) 216.
Russian Ukase of 1821—Impossible to draw a seaward line parallel to anything but
general line of coast. (Finlay) 189, 193.
Suppression of mountain boundary proposed during Treaty negotiations, when the
entire line must have been parallel to the coast. (Finlay) 216.
| Rivage " or " shore," use of, in negotiations in place of " côte " or " coast "—United
States Argument based on. (Finlay) 211, 212, 213.
Thorn, Mr. (Director of United States Coast and Geodetic Survey), views of. (Finlay)
14, 201 ; (Robinson) 495.
Use of phrase " general trend." (Carson) 650.
Understanding of Uniteel States officials with reference to surveys, &c.—Instances of.
(Finlay) 209, 210, 211.
(See also sub-heading Joint Survey of 1893 and 1894, and names of officials.)
Parallel Argument, see sub-headings General direction of the mainland coast and sinuosities.
Physical and political coast lines—Position of, respective lines from which lisière is to be
measured, &c.
, Accessory to physical coast line, function of political coast line. (Taylor) 543.
Bays and inlets, political coast line permitted to cut across heads. (Taylor) 545, 548.
Criticism of Mr. Taylor's contention that there was no political coast line on the
mainland, interior waters being therefore territorial waters, and a general trend
of coast an impossibility. (Carson) 581, 591, 622, 623.
Admission of a general trend of coast by everybody concerned. (Carson) 623.
Ocean—word might be discarded altogether, effect of Mr. Taylor's contention.
(Carson) 624.
Protest against reading twisted views of writers upon international law into the*
Treaty. (Carson) 624.
Russia was not in possession of the mainland before the Treaty of 1825, therefore
the mainland had a political coast. (Carson) 581, 582, 623.
Definition of physical and political coast line. (Taylor) 543.
ted States Counter-Case definitions. (Finlay) 188.
Double political coast line, British Argument—Impossible contention, once political coast
'me was established no interior line could be drawn. (Taylor) 545, 546, 547, 548.
*al trend of the coast, British line based on assumption that it was possible to draw
;ior political coast line—No such thing recognized as general trend in
ional law except political coast line. (Taylor) 545, 518. ,
irement from—Proposition based on assumption that it was possible to
political coast line. (Taylor) 547.
lie was a physical coast line, and exis'ted for purpose of boundary only.
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Coast—(continued ) —
Physical a n d poUtical coast—(continued ) —
H a n d f r i n g e affecting territorial b o u n d a r y - P o l i t i c a l coast line running along outside
A d m

f r b

that

^

g

P°litical

coast

g

- s

outside of island

Hall o n _ I n s t a n c e cited of archipelago off Cuba. (Taylor) 544, 545.
Louisiana b o u n d a r y o f - L o r d Stowell's opinion t h a t the political coast line was
outside m u d islands a t mouth of Mississippi. (Taylor) 545.
-aters of ocean from tenitorial waters of Russia—Proposition based
at it
possible to have interior political coast line.
(Taylor) 547,
Maine coast of as basis for i l l u s t r a t i o n - D e s c r i p t i o n from « N o u v e a u Dictionnaire. 1
( l a y l o r ) 544.
Raison d'être of political coast line w a s a barrier for protection i
F
(Taylor) 547.
Rivier's distinction b e t w e e n physical a n d political coast line.
Sinuosities of t h e coast, explanation of.

n s t Foreign States.

(Taylor) 543, 545.

(Taylor) 548.

T w o coast lines, a n d only two, dealt with by international law.
W a t e r b e h i n d political coast line was territorial water.

(Taylor) 543.

(Taylor) 544, 546, 548.

P o w e r s of t h e Tribunal—Tribunal h a d no power to define " coast," nor even to decide its
jurisdiction in relation to t h e matter. (Carson) 578, 579, 582.
Criticism of Solicitor-General's position.

(Dickinson) 719, 831.

Sinuosities of t h e coast—Line t a k i n g in all inlets v. Line following sinuosities of general line
coast. (Finlay) 186, 187.
DaU's, Mr., opinion as to inclusion of inlets.

(Finlay) 201.

I n l e t w a s n o t a sinuosity of t h e coast—Expression used by negotiators not applicable
t o inlets.

(Finlay) 187, 201.

Maps before t h e negotiators showing t h a t sinuosities included all bays a n d inlets.
( W a t s o n ) 423.
Parallelism, question of—Impossible to draw a line parallel to the sinuosities of the
Obiection to U n i t e d States coast Une as one to which a parallel w a s impossible
applied equally t o British line if " coast " a n d " ocean ' were held to be coincident. (Dickinson) 756, 757.
Pvohnhlv n e v e r entered h e a d s of negotiators "just how line was going to be drawn.
^elusive sovereignty of Russia—United .
136, 440; (Carson) 585, 590.
Acqu
Never denied during T r e a t y of 1825 negotiations.
.one b y t h e respective Governments, evidence of
L w a s confined to individuals, and was never put
until recently.
Gre;

ever did anything in the world to manifest that it
s time t h e T r e a t v was made. (Dickinson) 785, 790.

Mar
id established relations with t h e native

B a ë

*» o- n nWprflSn to the Russian proposal, because it would deprive Great
° i \ • * " r f \ n v ï r e i ï n t v o v e re h d e t s and small bays between 56° and 54° 45'
Britain of sovereignty Vto i i ^
parallels. (Finlay) 38, 121, 12o, 224, 22o.
SsSRs
lenged b y England—Criticis
British t r a d e on North-west C o a s t - M r . Watson's statement t h a t Great Britai
never w e n t near t h e coast before 1821. (Carson) »93,
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Coast—(continued ) —
Sovereignty of mainland coast a n d inland waters, &c—(continued)—
F o r m a l claim—(continued ) —
British trade on North-west Coast!—(continued)—
Bancroft found himself forestalled b y English a n d American ships. (Carson)
593.
V a n c o u v e r - L i s t of ships employed in fur t r a d e in 1792, British ships, «fee,
given b y Vancouver. (Carson) 593, 594.
F a d e n map, British claim shown on. (Carson) 591, 594.
Ukase of 1799, n e v e r disputed b y any; n a t i o n — P u b l i c a t i o n of U k a s e of 1821 proved
t h a t Ukase of 1799 w a s not acquiesced in. (Carson) 593.
Ukase of 1821 w a s t h e first assertion of Russian sovereignty on t h e mainland,
and w a s immediately challenged b y G r e a t Britain a n d t h e U n i t e d
States. (Carson) 593.
Vancouver—Taking possession of continent from N e w Georgia, N.W., t o Cape
Spencer. (Carson) 594.
Wellington's, D u k e of, request for information—British claims s t a t e d in Memorandum
on request. (Carson) 595.
Hudson's B a y Company's lease, E v i d e n c e of—
British Government h a d direct notice b y evidence given before H o u s e of Commons
Committee in 1857—No protest was m a d e t h a t t h e Company could n o t hold
• inlets from a foreign Government, which inlets it is n o w c o n t e n d e d belonged to
Great Britain. (Dickinson) 787-790.
Company abandoned t h e territory after t h e American p u r c h a s e . (Dickinson) 789.
PeUy map, 1849—Evidence as to territory included. (Dickinson) 790.
Islands, situation of—Nearness to t h e Continent, necessity for Russia t o
sovereignty over adjacent coast. ( W a t s o n ) 349, 350, 351, 363.

exercise

Maps subsequent to T r e a t y of 1825—Location of b o u n d a r y line w i t h reference to inland
watersGreat Britain and Canada, maps of. (Dickinson) 781-785.
Private cartographers' maps, u n d e r s t a n d i n g evidenced by.
Russian maps.

(Dickinson) 770, 790.

(Dickinson) 778-782.

Unchallenged location of line in r e g a r d to inlets—No p r o t e s t from G r e a t Britain
(Dickinson) 781, 782, 783, 790.
Admiralty maps, evidence of, u p to 1901.

(Dickinson) 784.

(For particular maps, see their names.)
Mutual convenience—Principles of right a n d actual state of facts w a i v e d in favour of
(Carson) 592, 593.
Navigation rights as regards inlets—No provision in T r e a t y of 1825, a l l e g e d — W h e r e
right of navigation of a river existed there would follow b y the l a w of nations
the right to use t h e inlet so far as it formed territorial w a t e r s . (Finlay) 19, 224.
Criticism of contention. (Dickinson) 776, 777.
Canadian dissatisfaction a t loss of river n a v i g a t i o n rights—No n e e d for
complaint if heads of inlets h a d belonged to G r e a t Britain. (Dickinson)
Occupation of territory, see t h a t title.
"^ n F i " Tssf ^

t v a n s l a t e d aS w a t e r s

— R e a l meaning.

( W a t s o n ) 385 ; (Carson) 385 ;

Proofs of exclusive ownership offered b y R u s s i a - D i s c o v e r y , occupation, &c.

(Watson)

Settlement of q u e s t i o n - U n i t e d S t a t e s contention t h a t question h a d n o t been an open
matter since the very year of t h e Treaty. (Dickinson) 782.
Spanish claims to exclusive possession of North-west Coast beyond P r i n c e William's
bound.
Admission of, b y R u s s i a - I n c l o s u r e s in Mr. Adams' letter to Mr. Middleton.
Transference to United S t a t e s by T r e a t y of 1819.
(,-i.aylor) 512 ; (Carson) 592.

(Carson)

( F i n l a y ) 3 0 ; ( W a t s o n ) 358
•
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Coast—(continued )
S o v e r e i g n t y of m a i n l a n d

coast—(co?itinued)

S u m m a r y of British reply to Mr. Watson's contention.

U k a s e of 1799.

(Watson) 339, 340, 341, 343, 367.

U k a s e of 1821.

(Watson) 341, 342, 343, 344, 367.

(Carson) 596

r e a t y of 1825 negotiations—Admitted rights of R Ulssia—Mr. Watson'i
Sir E . Carson's criticism of it.
B a g o t amended proposal.

(Watson) 376, 384.

W a t e r s spoken of were entirely different.

(Carson) 598.

Bagot-Poletica Conference—" L i b e r t y to permit foreign navigation in
&c. ( W a t s o n ) 375 ; (Carson) 598.
" P a r a g e s " — M e a n i n g of.

L* waters,"

(Carson) 598.

B a g o t Reply t o observations of Russian Plenipotentiaries—" Possession of all t h e
islands a n d t h e waters adjacent."

(Watson) 375, 386 ; (Carson) 599.

N a v i g a t i o n rights claimed b y Great Britain
Canning's,[ Mr., despatch claiming recognition of Great Britain's right to go
into rivers, creeks, & c , on the continent—Meant whatever inland waters
t h e Russians g o t t h e y refused to give a perpetual right. (Carson) 599.
F o r ever—Russian refusal to g r a n t demand.

(Watson) 376, 377, 378, 381.

T e n years—Russian proposal 377—Acceptance by Great Britain. (Watson)
378.
' »
P a s s a g e s cited b y Mr. W a t s o n left the waters aU through the negotiations exactly
as t h e y were in t h e T r e a t y — N o t h i n g to show that the negotiators h a d in mind
t h e g i v i n g of t h e inland w a t e r s a t all. (Carson) 597, 599.
of

previous

b y T r e a t y ot 1825—Turner-Carson discussion,

Russian proposal, third negotiations.

(Watson) 375.

T r e a t y of 1867—Russian representations on transfer of Alaska to United States alleged.
(Watson) 327, 328 ; (Carson) 634.
U n i t e d S t a t e s u n d e r s t a n d i n g in r e g a r d to Russian rights.
R e p e a t e d declarations as to sovereignty of inland waters from Russia, no declaration, b y m a p or otherwise, from Great Britain. (Dickinson) 790, 791.
Russia h a d no exclusive territorial possession of a n y p a r t of the continent south of
60° north.
Adams's, Mr., letter to Mr. Middleton immediately after publication of Ukase
of 1821, extracts from.

(Carson) 586, 587, 588.

Middleton's, Mr., Memorandum to Russian Government.

(Carson) 590, 591,

592.
S u m m a r y of a r g u m e n t in favour of British contention.

(Finlay) 324, 325, 326.

T i d e w a t e r or salt w a t e r — U n i t e d States contention as to measurement of the 10 marine
leagues—Meaning of tide water. (Finlay) 194.
S y n o n y m o u s with heads of inlets—Mr. Dickinson's explanation of United States' interpretation of tide water. (Finlay) 195.
W h e r e are t h e heads of • the
Impossibility of such a line.

i n l e t s ? — W h e r e does river stop and inlet b e g i n ? —
(Finlay) 195, 196.

jLenti^^
S S ^ r f

^ ^ U ^ M

^ o o n i * ^

54° 40', &c. (Robinson) 446, 447, 469.
A b a n d o n m e n t of r i g h t to form estabUshments
in t h a t p a r t of t h e world.

equivalent to abandonment of territory

(Robinson) 447, 448.

Articles I a n d V I I t a k e n together, see t h a t sub1060]

w a s

t h a t Article V I I referred to coast below
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Coast mentioned in Article III—(continued ) Articles VI and VII—Distinction betwei

coast described in Article III " and

pplication to effect of Article VII.
Behring Sea Arbitration, arguments used in gi
(Robinson) 446 ; (Dickinson)'730, 731.
Blaine's, Mr., opinion that Article VII applied to the lisière only. (Robinson) 446.
Canning's, Mr. G., Draft Treaty (December 8, 1824)—No coast in the sense of general coast
mentioned in Article III, " Coast " contrasted with " borders of the Continent.
(Finlay) 231, 232, 233.
Criticism of argument based on fact that initial words of Article III make no mention
of " coast " at all. (Dickinson) 724, 725.
Article II describes the lisière alone, and Article III refers immediately to the
preceding Article. (Dickinson) 725, 726.
Distinction of lisière from balance of North-west Coast in Article V—Reciprocal
rights set in coasts distinctly outside of the lisière. (Dickinson) 727.
Treaty as signed was vitally different from the Canning Draft—Word "coast"
introduced into initial words of Article III in order to place Great Britain
upon a parity with the United States. (Dickinson) 725, 728.
Absolute ownership of heads of inlets Avould have been acquired by Great Britain
if word " côte " had not been introduced. (Dickinson) 728.
Canning's, Mr., instructions to Mr. S. Canning that he was willing to acquire
the same reciprocal rights as the United States. (Dickinson) 728—Stratford Canning's reply that matters had been arranged according to directions.
(Dickinson) 728.
Rights of United States as indicated by Treaty of 1824. (Dickinson) 727.
Coast of the continent and the islands of America to the north-west—Only coast mentioned
in Article III. (Carson) 631, 632.
Confusion caused by Treaty of 1825 being copied from Treaty of 1824. (Robinson) 449.
Effect of British contention—Meaning must be given to " coast " which would admit of
England owning part of the coast. (Dickinson) 723.
Exclusive reference of Article VII to the lisière, or possibly a general Article with reference
to possessions of either country upon that coast—Lord Alverstone's inquiry, 450.
Expiration of United States trading privilege in 1834—British or Russian supposed rights
below 54° 40' would have been challenged if exercised. (Robinson) 450.
Fifty-ninth or sixtieth parallel—Russian absolute refusal to treat respecting North-west Coast
north of 59°. (Robinson) 447 ; (Carson) 630.
History of Article VII—United States Argument in Behring Sea Arbitration that coast
referred to the lisière only. (Finlay) 226, 227.
Lisière was included whether Article VII applied elsewhere or not. (Robinson) 446.
Negotiations, Evidence of—
Contemplated by negotiators that a portion of the inlets might, in future, belong
to
&
Great Britain. (Carson) 631, 632.
Nothing referred to but the lisière—M. Matusevicb's corrections, &c. (Carson) 629, 630,
One-sided application by United States of stipulations to the Zm^-Russia gave rights
gave n hts a
son) 469
*' g
S
PP U e d t o territory south of 54° 40'. (Robintland ChannelPortland Chan]

3 to 49° north—Possible application to. (Finlay) 228.
privilege could never have been intended to apply to that.

ssia regardée
-ing abandoned territory below 54° 40' to the United States by
Treat}
Behring S
territoi
Contention
in and United States as to
coast a ith of 54° 40'—g
i to Russian relinquishment
often-: >ry,«S-c. (Dickii

Coast mentioned in Article III—(continued)—
Treaty of 1825 negotiations, evidence of. (Robinson) 447, 448.
Russian exclusive possession of inlets alleged—If Russia owned all th* UjJ. +»,« v i J
mletS then En Iand
had nothing to give. (Robinson) 446.
'
S
Treaty of 1818 gave Great Britain same right to grant privileges below 54° 40'
M 2 t 5 1 8 S t a t e S ' W h ° S e l i g h t W a S ° l e a r l y a f f i r m e d by British Counsel. (Taylw)
Russian motives—
Incredible that Russia should have troubled to get from Great Britain what she had
afready got from the United States. (Robinson) 469.
Motive for settling with United States when she knew that England had claimed
territory below 54° 40'—United States Argument. (Robinson) 448, 470.
Text of Article VII. (Finlay) (6) 26.
Three possible views as to effect of Article VII, each including the lisière. (Finlay) 228, 229.
Coast Survey Maps, United States—
1867, map of—
Mountains and boundary line, representation of.

(Finlay) 296.

Fairweather, Mount, shown on inner boundary of Hsiere leased by Hudson's Bay
Company in 1839. (Finlay) 130.
Portland Channel and Observatory Inlet. (Finlay) 163.
Colouring of map, &c. (Dickinson) 709, 710.
1869, map of—Representation of mountains and boundary line. (Finlay) 297.
1899 corrected to 1903—Portland Channel and Observatory Inlet, latitude of mouths.
(Finlay) 116, 117.
Coast and Geodetic Survey, United States—Annual Reports for years 1874 to 1879 inclusive sent to British Government in compUance
with its request. (Dickinson) 807.
Report of 1891—Terms of Report in regard to boundary question (see Thorn, Mr.).
Colonial Office Manuscript Map, 1831—
Bays and inlets, boundary running round heads—•Attached to Cameron Report, and
important as showing views held in official circles in Great Britain. (Dickinson) 783.
Mountains and boundary Une—Relative position. (Finlay) 293, 294.
Muzon, Nunez, and Chacon, latitude of. (Finlay) 116.
Portland Canal and Observatory Inlet shown on. (Finlay) 154.
Width of lisière shown on. (Dickinson) 761.
I Colonist " newspaper of British ColumbiaAdmission that 10 marine leagues was width of lisière. (Taylor) 552.
Columbia River—
Great river imperfectly discovered by Quadra, which Vancouver was unable to find again.
(Finlay) 91.
Settlement on-^
Nearest post mentioned by Mr. Pelly, and far south of territory now m dispute.
(Watson) 352.
No definite conclusion as to, in Treaty of 1818-Sir T. Twiss's statement. (Taylor) 512.
Commencement point of boundary. (Robinson) 453 ; (Taylor) 520.
Agreement as to point of c o m m e n c e m e n t ^ Muzon agreed on^^both sides practically
g
without controversy. (Finlay) 66, 111 ; (Watson) 387 ; (Dickinson) 660.
Question to be decided by the Tribunal-Answer desired by Great Britain. (Finlay) 8.

. -anst?&^s
« Depart from " a better translation of « à partir " than « commencing." (Watson) 387.
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Commencement point of boundary—(continued)—
T r e a t y of 1825 description,
&c—(continued)—
Latitude 54° 40' north a n d longitude b e t w e e n 131° a n d 133°
west-(contmued)54° 4 0 ' c o n t e n t i o n - C o m m e n c e m e n t point b e i n g a d m i t t e d l y below 5 4 . M it was
plain t h a t t h e description a n d n o t the l a t i t u d e governed t h e s t a i t m g point.
(Carson) 559.
Maps before t h e negotiators—Discrepancies in latitudes explaining a b a n d o n m e n t
of latitudes a n d selection of descriptive points, (fcinlay) 11£>, n o .
Mentioned merely by w a y of description, a n d n o t i n t e n d e d to b e used w i t h reference
to direction of boundary-line.

(Finlay) 12, 114, 124.

Meridians mentioned, explanation of.

( W a t s o n ) 388.

Russian contre-projet, inclosed in Sir C. Bagot's despatch .(August 12, 1824).
(Finlay) 55.
Latitude of southernmost point of Prince of Wales n o t in parallel 54° 4 0 ' — S u r v e y
corrections on T r e a t y description.

( W a t s o n ) 387.

Point of departure of boundary-line w a s end of Prince of Wales Island, S00 or 400 yards
south of 54° 40'. (Watson) 389.
Point of departure, so far as leaving Prince of W a l e s Island was concerned, w a s on parallel
54° 40'. (Watson) 389.
Prince of Wales Island b e l o n g i n g wholly to Russia—Proviso p u t in owing to doubts as
t o exact latitude of southernmost point. (Watson) 388.
Russian definition of b o u n d a r y on transferring p r o p e r t y t o United S t a t e s in 1867.
(Watson) 327.
T e x t of Article I I I of T r e a t y of 1825.

( W a t s o n ) 387.

Commissioners of Crown L a n d s of Toronto, Map of 1857—
Mountains a n d boundary, representation of. (Finlay) 296.
Commissions for settlement of b o u n d a r y question, see J o i n t Commissions.
Concepcion Bay, Newfoundland—
Territorial waters, law in r e g a r d t o — L o r d B l a c k b u r n ' s s t a t e m e n t in t h e Concepcion B a y
Case. (Finlay) 218. '
Concessions, question of—Treaty of 1825 negotiations—
Bagot's, Sir C , refusal t o a c k n o w l e d g e t h a t Russia w a s able to g r a n t concessions t o Great
Britain. (Finlay) 49.
Southern boundary, placing a t 55°—Concession b y Russia.

(Finlay) 121.

W h o l e matter, so far as Russia w a s concerned, w a s a question of concessions.
358.

(Watson)

V

Congress—
Inlets question—Question as to k n o w l e d g e b y Congress of British claim.
Commission for Survey proposed in 1872, Bill providing for—Terms of Section 1.
(Dickinson) 797.
Dawson's, Dr., views on inlets question, communication of, to Congress—Views r e g a r d e d
b y Congress as those of a p r i v a t e individual. (Dickinson) 810.
Debates in 1896, discussion of Canadian claims.

(Robinson) 484.

Claims fully known to United States before discovery of gold.

(Carson) 651, 652.

Documents submitted to Congress in 1880—Discussion of inlets question in Maior
Cameron's Report. (Carson) 648.
Constitution of t h e Tribunal—
Judicial Tribunal, and not a Board of Arbitration.
Unique position of Tribunal.

(Taylor) 500.

(Dickinson) 832.

Continents—
Title to possession occupation ought to decide claim of s o v e r e i g n t y — D u k e of Wellington's
contention. (Watson) 354, 355.

865
Contour m a p s —
Principle on which maps were prepared.

(Finlay) 266.

Convention—
See Treaty.
Conventional b o u n d a r y
BayaroVs, Mr., suggestion t h a t an International Commission should be appointed.

(Finlay)

Cook, C a p t a i n —
Russian occupation in 1788, evidence as to.

(Finlay) 87, 88 ; (Watson) 349.

Cook's Inlet ( K e r n y - K e n y Inlet, Kenai B a y ) —
Russian settlements at.

(Finlay) 21, 25, 87, 88 ; (Watson) 348, 359.

Corporations in international l a w —
LaW

Empeiren ^ T a y t r f s o e ^ ^

*

C

°

m p a n y

I

the Hudson

's

B

a y Company to t h e British

Coxe's " Russian History "—
D a t e of. (Finlay) 89, 90.
Poletica's, M. de, information as to Russian establishments a t Kodiak—Question w h e t h e r
information w e r e derived from Coxe or Vancouver. (Finlay) 87, 88 ; (Taylor) 522.
Cross S o u n d —
Boundary

negotiations, T r e a t y of 1825.

(Finlay)

30, 31 ; (Watson)

381 ; (Dickinson)

Cuba—
I s l a n d fringe affecting territorial boundary, Hall on.

(Taylor) 544, 545.

Dall, Mr.— United States Coast and Geodetic Survey—
Dall—Dawson Conferences of 1888, see Dawson.
Impracticable b o u n d a r y laid down by T r e a t y of 1825—New T r e a t y stating determinable
boundaries proposed—Letter to Dr. Dawson (April 24, 1884).
(Finlay) 3 1 5 ;
(Carson) 645 ; (Dickinson) 808.
Bayard's, Mr., quotations from letter—Adoption of Mr. ^Dall's views by Mr. Bayard and
Mr. Phelps. (Finlay) 2 6 0 ; (Carson) 647; (Dickinson) 809.
Impossibility spoken of was in reference to expense. (Dickinson) 809.
Sinuosities of t h e coast, opinion as to impossibility of including inlets. (Finlay) 201.
215, 216.
" C o a s t " used in t h e sense of general line of coast—Memorandum of December 19,
1888. (Finlay) 210.
Difficulty present to minds of Mr. Dall, Mr. Bayard, and Mr. Phelps, was t h a t of
d r a w i n g line parallel to sinuosities when inlets were included—Difficulties would
n o t h a v e existed if they had h a d the British line in their minds. (Dickinson)
809.
P o r t l a n d Channel designated b y Vancouver—Mr. Dall's opinion. (Carson) 566.
Vancouver's narrative—Opinion t h a t if the T r e a t y were tried b y Vancouver's narrative,
it. would result in giving to Great Britain t h e disputed islands in Portland Channel.
(Finlay) 98 ; (Robinson; 454.
W h o l e inlet to which Observatory Inlet is tributary, named Portland Channel b y
Vancouver, T h e o r y based on maps—Memorandum (December 19, 1888). (Finlay)
98 ; (Dickinson) 685, 686.
Remoteness of territory in dispute, a n d ignorance of the civiUzed world concerning it.
(Finlay) 297.
Vancouver's R e p o r t a n d Atlas used by negotiators of T r e a t y of 1 8 2 5 - M e m o r a n d u m (1888).
(Finlay) 92.
Dall's " Alaska "—
Reference to.

(Watson) 348.

DarUng, Mr. C. H—
Naval administration of Alaska (1868 to 1896). (Dickinson) 826.
Davis, General—
Indians, administration of.
Instructions to General Davis. (Dickinson) 825.
Reports by General Davis. (Dickinson) 825.
Tongass, Fort, reference to, as being on southern boundary of United States' possessions
(August 20, 1870). (Finlay) 127.
Unimportance of reference. (Dickinson) 697.
Dawson, Dr.— Geological Survey of Canada—
Cameron's, General, views on inlets question—
Adoption of. (Finlay) 317, 318 ; (Robinson) 483, 485 ; (Dickinson) 810.
"Supplementary memorandum on views of General Cameron"—Quotations from
General Cameron. Lodge-Robinson discussion. 489, 490.
Coast, meaning attached to—
Lynn Canal head, reference to, as part of coast of Alaska. (Dickmson) 811, 812.
Term applied to meeting of water and land at Skagway. (Robinson) 444.
Dall-Dawson Conferences of 1888—Did Dr. Dawson's statement of his views constitute a
notice to United States of British claim to heads of inlets? (Finlay) 319;
(Carson) 649.
Communication of Dr. Dawson's views to United States—Mr. Dall's report to
Mr. Bayard, &c. (Finlay) 319.
Formal communication of Dr. Dawson's views by Sir C. Tupper to Mr. Bayard and
by Mr. Bayard to President of United States. (Robinson) 484.
No formal communication, Dr. Dawson's letter to Sir C. Tupper furnished merely by
courtesy to Mr. Dall. (Dickinson) 810, 811.
Congress, construction put upon communication by. (Dickmson) 810.
Informal nature of conference. (Dickinson) 809.
Conference could no longer be regarded as informal when results were communicated to United States Secretary of State, to President, Congress, <&c
(Robinson) 491.
Position of Dr. Dawson in relation to Canadian Government—
" Dawson's Canadian map, 1887, showing conventional line proposed by Canada
inclosed by Mr. Bayard in his letter to the President. (Robinson) 488, 489.
If Dr. Dawson's views were not indorsed by the Imperial or the Canadian Government, why were they formally communicated to the United States by the
British Executive Officer ? (Robinson), 485, 486. Not in any way accredited or authorized to put forward claim. v(Dickinson) 810,
811. *
'
Tupper's, Sir G, attitude—The matter was one to be dealt with by experts, and
Sir G Tupper was not called upon to express an opinion. (Robinson) 489.
Fjords of the Alaskan coast, characteristics of.

(Taylor) 521.

Mountain boundary, Treaty of 1825—Correspondence of Treaty with Vancouver's charts and
narrative. (Watson) 412, 413.
Ogilvie Survey of 1887, Dr. Dawson's connection with.

(Dickinson), 828, 829.

Surveys—Uselessness of surveys until the Treaty of 1825 had been construed v(Robinson)
463.
*
'
Dawson maps—
Canadian map of 1887—
Canadian claim to heads of inlets shown on. (Finlay) 320-Conventional line rproposed
r
by Canada. (Robinson) 488.
Map sent to Mr. Bayard by Sir C. Tupper.

(Robinson) 486, 489.
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Dawson n^aps— (continued)—
Canadian m a p of 1887—(continued)—
U n i t e d States line, as shown on survey mai
references to mountains a n d to nnJe<
488.

Alaska, 1
îoast—Dr
^ ^ ^ ^

Canadian-Pacific Railway, map of, 1880
Mountains a n d b o u n d a r y line, representation ot.

(Finlay) 297

P o r t l a n d Canal a n d Observatory Inlet, method of marking.

(Finlay) 165.

De Fonta—
" Rio de los R e y e s "—Alleged discovery.

(Finlay) 96, 97.

Delimitation, Treaties of
See T r e a t i e s of Delimitation.
Dennis, Mr.—Surveyor-General of
CanadaDetermination
of particular points on boundary, report on suggestion of 1873
(Watson) 331.

CFinlav) 312
J/
>

" C o a s t , " m e a n i n g attached to—Map annexed, showing boundary r u n n i n g round heads ot
b a y s and inlets. (Dickinson) 806.
U n i m p o r t a n c e of R e p o r t — R e p o r t w a s never acted upon, a n d could not be held as an
admission of United States' claim to inlets on t h e part of Mr Dennis's Government
(Robinson) 492, 494 ; (Carson) 640.
Martin, P e t e r , Case of—Instructions to Mr. Hunter to determine place where assault took
place. (Dickinson) 803.
Stikine River Boundary Survey—Instructions to Mr. H u n t e r (March 3, 1877).
199.

(Finlav) 196

Determination a n d Definition of B o u n d a r y —
B a y a r d ' s , Mr., s t a t e m e n t t h a t the country was practically unexplored in 1867.
636.
Cost, E s t i m a t e s of.

(Carson)

(Carson) 639, 641.

G r e a t Britain u r g i n g ascertainment of boundary, from time to time, from 1871 onwards, and
American reply. (Robinson) 495.
L i m i t i n g t h e demarcation—Determination of particular points proposed—Bearing on United
S t a t e s contention as to bays and inlets. (Finlay) 311, 312.
Dennis's, Mr., Report—
Coast, m e a n i n g a t t a c h e d to—Map a t t a c h e d showing boundary running round heads
of b a y s a n d inlets.

(Dickinson) 800.

R e p o r t w a s never acted upon and could not be regarded as an admission b y
Canada of United States' claim. (Robinson) 492, 494 ; (Carson) 640.
Fish's, Mr., suggestion a n d t h e ensuing correspondence contained nothing to show
British claim to heads of inlets.

(Dickinson) 798, 799, 803.

Position of rivers selected for demarcation.

(Watson) 331, 332.

Proposal came from America and was only a conventional line proposed to avoid the
necessity of determining t h e line under t h e Treaty.

(Carson) 639.

S u r v e y authorized b y Canada—Capt. Cameron requested to report upon cost and duration
of survey, see Cameron.
Thornton's, Sir E., despatch communicating Mr. Fish's suggestion to Earl Granville
( F e b r u a r y 15, 1873).

(Watson) 331 ; (Carson) 639.

Thornton's, Sir E., letter to Earl of Derby (September 29, 1875).

(Dickinson) 802.

Martin, Peter, case of, effect in determining boundary, see Martin.
P o w e r s of Tribunal, see t h a t title, also titles Coast, Mountain Boundary, &c.
Ouestions arising w i t h reference to t h e boundary—
settled?

[1060]

(Robinson) 496, 497.
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Determination and De6nition of Boundary—(continued)—
Questions arising w i t h reference to t h e boundary—(continued)—
President of United S t a t e s ' Message s t a t i n g t h a t b o u n d a r y should be ascertained before
any question arose. (Robinson) 496.
Interpretation b v Mr. Choate as m e a n i n g t h a t every question h a d b e e n settled.
(Robinson) 496.
United States had n e v e r claimed t h a t t h e r e h a d been a n y s e t t l e m e n t as to where line
should be—Contention w a s only relative, only w i t h respect t o mlets. (Dickinson)
782, 793.
Territory apparently n o t considered w o r t h t h e cost of a survey in 1872. (Carson) 6-38.
T r e a t y of 1867—Russian definition of boundary line to U n i t e d States, a n d assurance t h a t
there could be no question about it, although i t h a d never b e e n defined u p o n t h e ground.
(Watson) 327.
Unascertained line under t h e T r e a t y of 1825, a n d left to be determined in future—British
contention. (Watson) 397, 398, 439, 440.
Alverstone-Watson discussion as to m e a n i n g of suggestion in British Case, 398, 399. I
T r e a t y of 1825—Evidence of negotiations t h a t negotiators desired t o fix limits beyond
dispute. (Watson) 399, 400, 401, 438.
See also titles Joint Commissons and Surveys.
Devine's map of North-west part of Canada—
Portland Channel question, evidence on. (Dickinson) 703.
Diminutives, Use of—
Negotiators' use of diminutives in referring to t h e lisière, see titles W i d t h of JÀsière
Coast—Continuous Strip.

and

Dionysius, F o r t —
Erection of—Russian efforts to meet Hudson's Bay Company competition on t h e Stikine.
(Finlay) 301.
Diplomacy—
Character of British Diplomacy—Extreme opinions in some of t h e documents cited by t h e
United States. (Robinson) 494.
Private views expressed w e r e not adopted b y U n i t e d S t a t e s ' A g e n t or Counsel—Such
documents were published in full, to avoid a n y suspicion of g a r b l e d versions.
(Dickinson) 814.
Direct United States Cable Company, Limited v. t h e Anglo-American T e l e g r a p h Company,
Limited-—
Blackburn's, Lord, statement on l a w as to territorial waters. (Finlay) 218.
Discovery of territory—
Constituting title to possession.
Coast alone -to which discovery could give a n y t i t l e —
Canning's, Mr. G., opinion.

(Finlay) 35.

Watershed limitation—Date of watershed limitation passing into international law.
(Taylor) 503.
Failure of title by discovery—Instructions to D u k e of WelUngton prior t o
Congress. . (Taylor) 502.
*

Verona

L a w of discovery—Essence of, conditions out of w h i c h it grew, n o t h i n g to indicate
extent to which dominion ot discoverer went.
Russian claims.

( T a y l o r ) 503.

(Watson) 327, 347, 370.

Spanish navigator, alleged priority of discovery.
United States' claim
(Watson) 358.

to

priority of

discovery

( W a t s o n ) 347.
b y transfer ot claims of

Spain,
r

1818.

Divergence of view on boundary question—
Foster, Gen. a n d S i r M. Bowell, opinions of as to divergence of view b e t w e e n G r e a t Britain
and United States. (Robinson) 498.

869
minion of Canada Maps. (Taylor) 538—
Mountains, representation of—
1878—Dominion lands map.
1882—Maps corrected to.
1882 a n d 1883, maps of.

(Finlay) 297.
(Dickinson) 765.

(Finlay) 297.

P o r t l a n d Channel question, evidence on
1882, m a p ot.

(Finlay) 166 ; (Dickinson) 705.

1887—Canadian official map.

(Finlay) 166.

No. 32 of British Atlas—Geographical map.

(Dickinson) 705.

No. 39 of United S t a t e s Atlas—Official nature of map.
No. 41 in American Counter-Case Atlas.

(Dickin

n) 704.

(Taylor) 530.

See also titles Dawson Maps a n d Geological S u r v e y of Canada.
- D r y a d " affai
t r a v e n t i o n of British T r e a t y rights b y officers of the Russian-American
(Robinson) 481, 482.

Company

Admission of, b y Russia after three years of diplomatic correspondence. ' (Robinson)
Compensation obtained b y Hudson's Bay Company—Terms of lease of 1839.

(Robinson)

48;

Indemnity
H u d s o n ' s B a y Com
Hudson's Bay (

l reUnquished when lease of Russian-American Company's territory
(Taylor) 505.
%0\
'
ise of territory, connection svith " Dryad " affair, refer to
-Lease.

S t a t e of t h i n g s rev»

w h e n t h e affair occurred.

Stir

otivity in disputed territory due to surveys, &c.

ation of Russ

title

(Finlay) 305.
(Finlay) 305, 306.

Dufferin, Marquess of—
Martin, P e t e r , case of—United States demand for release of Martin made on ground t h a t
assault occurred on United States territory—Letter to Lord Carnarvon.
(Dickinson)
804.
Duffield, Mr.—
Muzon, Cape, latitude of.

(Finlay) 66.

S u r v e y u n d e r Convention of 1892—Report of Messrs. Duffield and King.

(Finlay) 208.

sMofe

Dufloi

D u k e ,of Clarence's S o u n d (Finlay) 43.

B o u n d a r y negotiations, '
B a g o t reply 1
rd " Soi

observationss used to

a d e n map the only one for t h e period in
;e the passage. (Dickinson) 678.

References to, quoted in United States Appendix.

(Dickinson) 679.

Vancouver m a p m a r k e d as D u k e of Clarence Strait.

(Dickinson) 679, 680.

noromise securing D y e a a n d S k a g w a y to United States and P j
— L o r d SaUsbury's proposal (May 17, 1899). (Finlay) 32L

lid Harbour t o Canada

D a t e of estabUshment of D y e a and S k a g w a y — S u b s e q u e n t to notice given by Great Britain
of claim to heads of inlets. (Finlay) 309.
Ocean terminus located by Sir W . Laurier a t t h e v e r y place where the ocean ends according
to international law.

(Taylor) 549, 550.

Population o f - D e c r e a s e since 1 9 0 0 - O n e inhabitant, a n d he in gaol.

(Carson) 655.

U n d i s p u t e d possession of D y e a and S k a g w a y b y United States without protest from Canada
or G r e a t Britain—Basis of United States claim.
Choate's Mr., letler to Lord Salisbury (1899).
[1060]
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(Finlay) 321.
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Dyea—(continued)—
Statements in Dominion House of Commons (Februauy 11, 1898).
819, 820.

' _ . ' ".
(Dickinson) 818,

Eastern boundary—
T r e a t y of 1825 negotiations.
Chatham Strait—Line due north till it strikes mountains—Hudson's B a y Company's
suggestion. (Watson) 373.
Chatham Strait, L y n n Canal, thence north-west to 140° W.—British proposal. ( W a t son) 383 ; (Dickinson) 739.
Chatham Strait or Stephen's Passage—British suggestion. (Finlay) 34, 121.
Limit of fifty or one h u n d r e d miles from t h e coast, b e y o n d w h i c h Russian posts should
not extend eastward.
Canning-Bagot instruction. (Finlay) 35.
Hudson's B a v Company's suggestions—Mr. Pelly's l e t t e r ( J a n u a r y 8, 1824).
(Watson) 373.
L y n n Canal, meridian line d r a w n from h e a d of (135° W.)—British proposal. ( F i n l a y )
30, 35, 121.
Mackenzie River—Line such as in its prolongation t o w a r d s t h e P o l e w o u l d leave t h e
Mackenzie River outside t h e Russian possessions. (Finlay) 31 ; ( W a t s o n ) , 367,
371, 380.
Rocky Mountains—
Mordvinofs, Admiral, proposal. (Watson) 370.
Wholly inadmissible by the B r i t i s h — C a n n i n g - B a g o t instruction.

(Finlay) 34.

Stephen's Passage, prolongation of line d r a w n through, till it struck m a i n l a n d n e a r Mount
Elias—Canning-Bagot instruction. (Finlay) 35 ; ( W a t s o n ) 382.
Strait between mainland a n d islands, Hudson's Bay Company u r g i n g as preferable t o
mountains. (Watson) 374.
Summary of propositions in T r e a t y of 1825 negotiations.

(Taylor) 5 5 1 .

See also mountain b o u n d a r y a n d 10-marine l e a g u e s proviso.
Eches, P o r t (Itches)—
Easternmost Russian settlement at time of Vancouver's v o y a g e s .

(Finlay) 20, 9 1 .

Effective u n d e r s t a n d i n g of t h e P a r t i e s —
Meaning of—Effective understanding m u s t b e common to b o t h Parties.

(Robinson) 479.

Refer also to titles Action outside t h e Treaties, Acts of Possession, «fee.
• Emmons, Lieutenant-Commander—
Report on Service in Alaskan w a t e r s (March 28, 1903).
Escurial, Ccnvention of.

(Dickinson) 827, 828.

(Taylor) 511.

Establishments—
L a n d i n g at each other's establishments, forming n e w establishments, &c. Provisions which
d i d not seem to affect m e a n i n g of " o c e a n " in Article I of T r e a t y of 1825—Probably
copied from t h e American T r e a t y . (Robinson) 452, 470.
See also titles Occupation a n d Hudson's Bay Company—Occupation.
" Estrecho de Almirante F u e n t e s " of Caamano's Chart.

(Finlay) 70.

Evarts, Mr.—Secretary of State, United States—
Stikine River provisional boundary— T h o r n t o n - E v a r t s correspondence (1878).

(Finlay)

g admission of evidence, & c —
side the Treaties of 1825 a n d 1867, see t h a t title.
on a n d interpretation of Treaties, rules regulating, with special applicatic
T r e a t y of 1825, see title T r e a t y of 1825.

E v i d e n c e before t h e Tribunal—(continued)—
Rules r e g u l a t i n g admission of
Ge

evidence—(continued)—
M

T!5;!r M i l ; -

^

* * 3 I f M » ? contained in Treaty

Middleton's, Mr., report of conversation with Mr. S. Canning as to terms ot T r e a t y of
1825—Admissibility as evidence. (Taylor) 5 1 8 ; (Carson) 573. '
A l v e r s t o n e - F i n l a y discussion, 169.
Canning's, Mr. S., declaration regarded b y U n i t e d States as declaration of a nartv
w h o h a d himself m a d e t h e contract, a n d was explaining w h a t he m e a n t as
to line of demarcation. (Watson) 413, 414.
R o m a n L a w Tribunals—Rules of evidence would prevail before Alaska Boundary
t r i b u n a l — E v e r y fact admissible which was pertinent to the issue pertinence t o ' b e
determined by the J u d g e s themselves. (Taylor) 501.
Rides already sufficiently dealt with.

(Carson) 558.

ExpertsE m p l o y m e n t b y t h e Tribunal, if n e c e s s a r y — T r e a t y of 1903.

(Finlay) 7 ; (Robinson) 463.

F a d e n Maps—
British territorial claims prior to 1821—Evidence of maps.
Islands, British claim to.

(Carson) 591, 594.

(Carson) 594.

E v i d e n c e t h a t t h e F a d e n m a p w a s before the negotiators of T r e a t y of 1825, and t h a t they
relied upon it. (Dickinson) 685, 687.
B a g o t - P o l e t i c a Conference—Faden m a p showed coincidence of t h e two lines pointed out
b y Bagot, and identified b y Poletica as position of N e w Archangel. (Watson) 408,
409 ; (Dickinson) 676.
Canning's, Mr., s t a t e m e n t t h a t it w a s t h e most reliable map.
396, 401, 404, 409, 412 ; (Dickinson) 677.

(Watson) 363 364, 393,

D u k e of Clarence Sound mentioned in B a g o t reply to Russian observations—Faden map
t h e only one for t h e period using t h e word " Sound " to designate the passage.
(Dickinson) 678.
Fifty-sixth parallel passes j u s t about a t t h e foothills of t h e mountains, and negotiators
e v i d e n t l y t h o u g h t t h a t P o r t l a n d Channel would about reach to the mountains.
(Dickinson) 677, 678, 717.
Geograpl
(Did

-M.

Poletica's

description

of

the

map

used.

(Watson)

408;

Russian m a p of 1802—Possibility of t h a t map h a v i n g been used instead of the F a d e n
map—Aylesworth-Dickinson discussion, 676.
Russian m a p of 1826—Boundary line located j u s t about where mountains appear to b e
located on F a d e n ' s m a p .

(Dickinson) 778.

T e n marine leagues from mainland coast—Limit mentioned in Bagot amended proposal
was. coincident in F a d e n map with position of mountains.
Hudson's B a y Company, location of posts.

(Dickinson) 678.

(Watson) 357, 363.

I m p o r t a n c e of. (Dickinson) 675.
Islands, situation of—Nearness to mainland, & c (Watson) 349, 350.
Mountain boundary, representation of.
(Watson) 397, 402, 404 ; (Carson) 572 ; (Dickinson)
740.
Discrepancies in representation of mountains—Mountains between so-called range and
t h e sea.

(Carson) 607, 613.

P o r t l a n d Channel shown on.

(Finlay) 102 ; (Taylor) 528 ; (Dickinson) 684.

Mouth of channel, latitude o f - N o one could suppose from the Faden map that 54° 40'
applied to mouth of northern channel. (Dickinson) 695, 710.
P o r t l a n d Channel h e a d —
Mountains a n d Portland Channel Head.

(Finlay) 1 7 8 -

_

Line of Portland Channel striking 56th parallel among t h e mountains. (Watson) 40o.
R e p r e s e n t e d as falling short of 56th degree.
S o u t h e r n Boundary, L a t i t u d e of P o i n t s o:
(Finlay) 1 1 6 ; (Dickmson) 694.

(Watson) 393.
ven in British a n d United Stat€

872
Date of first claim advanced by G r e a t Britain to heads of i n l e t s - C h a l l e n g e t o L o r d Herschell
• (1899). (Dickinson) 794.
Fairweather, Mount—
Hudson's B a y Company lease—
F a i r w e a t h e r Mount, on inner b o u n d a r y of lisière—Evidence
; . Survey Office m a p of 1867. (Finlay) 130, 131, 307.

of United S t a t e s

Coast

* Russian map of 1826—Location of M o u n t F a i r w e a t h e r did n o t correspond w i t h Russian
"declaration in Hudson's Bay Company's lease. (Dickinson) 779, 780.
Fairweather R a n g e —
Mountain range fulfilling requirements of T r e a t y , Existence of, north of Cape S p e n c e r Hunter's, Mr., report.
King's, Mr., statement.

(Finlay) 243, 244.
(Finlay) 249.

Mendenhall's, Mr., magazine article.
False Pfi
Rus

icupation.

(Finlay) 244.

(Watson) 348.

;Fee C a n a l Boundary passing up Fee Canal t o the continent—Proposal based on a n incomplete copy of
T r e a t y of 1825. (Dickinson) 761.
Field, Mr. J u s t i c e Definition of doctrine of acquiescence—Extract from j u d g m e n t in Indiana v. K e n t u c k y .
(Taylor) 555.
Field's international Code—
Mid-channel or t h a l w e g b o u n d a r y — E x t e n s i o n to | strait, sound, or a r m of t h e sea."
108, 109 ; (Taylor) 531, 532.

(Finlay)

•Meaning of Field's s t a t e m e n t — A l v e r s t o n e - T a y l o r discussion, 532.
'Fifth question—
See Coasts-Continuous strip of coast r u n n i n g r o u n d heads of bays a n d inlets.
Fifty-fifth (55th) parallel as Southern B o u n d a r y — T r e a t y of 1825 negotiations, «fee.
Bagot-Poletica conference—Second negotiations.

(Finlay) 23, 33, 120.

Bagot'-proposal in reply to observations of Russian Plenipotentiaries—Third negotiations.
(Finlay) 43, 44, 123.
Nesselrode's, Count, despatch to Count Lieven.

(April 5 (17), 1824).

(Finlay) 45, 118, 119.

Russian claim of exclusive sovereignty, see title Coast:—Sovereignty of mainland coast.
Russian contre-projet—Third

negotiations.

(Finlay) 36, 121.

Russian occupation, see Occupation.
Tuyll's, Baron, suggestion.

(Finlay) 27 ; ( W a t s o n ) 351.

Ukase of 1799—Limit of Russian dominions mentioned in. (Finlay) 14, 21 119 120 121
1 2 3 ; (Watson) 3 6 9 ; (Carson) 5 7 0 ; (Dickinson) 739.
Tacit consent of foreign Powers—Russian contention.

(Finlay) 26, 33.

United States proposals—Foregone u n d e r s t a n d i n g w i t h Russia, alleged.

(Finlay) 34.

Variation from 55° n o r t h introduced only to secure whole of Prince of W a l e s Island to Russia
refer to title Fifty-four-forty—Prince of W a l e s Island.
Fifty-four-forty (54° 40') v. Direct Line—Course of S o u t h e r n ( W a t e r ) B o u n d a r y Additional territory which would b e given t o t h e U n i t e d States if t h e s o u t h e r n boundary
J
' were carried down to 54° 3 9 ' 4 8 " . ( W a t s o n ) 3 9 1 .
C

° m i 8 ? 5 J ^ n * Ç™* ° f b 0 U n d a r y

C0Ur

in conne

c t i o n w i t h 54° 40', see C o m m e n c e m e n t — T r e a t y of

f , n H l f ^ 0 1 ^ d ^ a f t + T i t J i S r ? a r t e < ? ° n i f 4 ( ) ' - N o t h i n g m ^ e T r e a t y to t a k e i t off 54° 40'
until it gets to Portland
Channel. (Watson) 388, 389, 391.

873

)—

Fifty-four-forty (54° 40')—(eontinued
Course of b o u n d a r y line betwe en starti x
ë I rant M id point of d
( W a t s o n ) 389.
Determination of P o r t l a n d Cha nnel wo aid lecide
cour.> e t
711.
E x a m p l e of p u t t i n g things intc a T r e a t y oi which th ere w
end. (Robinson) 454.
F i r s t mention of 54° 40' in co nnection w i t l T r e a ty of 18 J 5 Lieven (April 5 (17), 1824)
(Finla;*0 1 2 4.
H u d s o n ' s Bay Company's lease of 1 8 3 9 --54° 40' or th ereab DUts
leased territory. (Fin ay) 130,
E v i d e n c e t h a t Russia ne"-,r er inten l e d to
(Robinson) 472.
Islands, exclusion of.

cla im

54° 40'

(Finlay) 132, 133, 134.

I m a g i n a r y line insusceptible of preservation or protection.

(Robinson) 472.

Islands—54° 40' proposal confined to t h e islands—Count Nesselrode's despate]
1824). (Finlay) 124.
*
Middleton's, Mr., R e p o r t of Mr. S. Canning's verbal explanation of T r e a t y
suggestion of 54° 4 0 ' as governing factor. (Finlay) 117.
N o r t h e r l y direction of boundary line—Northerly direction from point of c
(British contention) v. Northerly direction applied only to course of hi
Channel ( U n i t e d S t a t e s contention).
Canning's, Mr., despatch a n d Draft Ci
(Finlay) 49, 51, 124,181.

tion, fourth negotiations (July 12,

tland
824).

E x p l a n a t i o n of Mr. G. Canning's phrase " s o u t h to north through P< tland ChE
— A y l e s w o r t h - F i n l a y - A l v e r s t o n e discussion, 50, 5 1 .
Criticism of British contention a n d explanation of introducti î o f l
proviso. (Dickmson) 660, 661, 663.
Canning's Mr., Draft Convention ( J u l y 12, 1824),
Mention of " t w o points." (Dickinson) 661.
C u t t i n g island, prevention of.

id

Russian

(Carson), 570, 571 ; (Dickinson) 661.

Aylesworth-Dickinson discussion, 663.
D e p e n d e n t islands, possible question of.

(Dickinson) 661, 662.

Matusevich's, M., corrections—Perhaps j u s t written in because the whole island had
g o t to go.

(Dickinson) 662.

Robinson's, Mr., a r g u m e n t — " G o to Portland Channel and go north along it."
(Dickinson) 663, 664.
Criticism of U n i t e d States contention. (Finlay) 113.
B o u n d a r y drawn along a parallel of latitude cannot ascend to t h e north, a n d starting
point of boundary Une is not in latitude 54° 40'. (Finlay) 113, 115,
Object of i n t r o d u c i n g parallel 54° 40' into T r e a t y of 1825.
British construction rendered T r e a t y meaningless. (Watson) 388.
N o t n e e d e d for purpose of identifying southernmost point. (Watson) 388.
Refer also to sub-headings Northerly Direction, Prince of Wales Island, and T r e a t y of1824.
P o r t l a n d Channel, latitude of entrance—Bearing of 54° 40' contention on. (Finlay) 112, 113 ;
(Robinson) 472.
Bayard's, Mr., despatch of November 20, 1885. (Carson) 645, 646.
If 54° 40' is t h e southern boundary, Portland Channel is the channel contended for b y
the United S t a t e s . (Taylor) 534, 535.
No bearing, since it w a s demonstrated that, according to Vancouver's charts, 54° 40' did
not lead to t h e centre of Observatory Inlet. (Carson) 568, 646.
T r e a t y of 1825 n e g o t i a t i o n s - R u s s i a n demand for a frontier t o strike t h e continent a t
J
P o r t l a n d Canal a t 54° 40'. (Dickmson) 688, 689, 691.
Canning's, Mr. G., acceptance of Russian R proposal ™ t h o u t d t e m t i o n ^ e g a r f » .
P o r t l a n d Channel—Letter to Sir C. Bagot (May 29, 1824). (Dickinson) t.»av
690, 691, 693.
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Fifty-four-forty (54° 40')—(continued)—
Portland Channel—(continued)—
Treaty of 1825 negotiations—(continued)—
Continent—54° 40' referred not merely to point of commencement, but also to the
continent, in place of 51°, the boundary claimed by Ukase of 1821—Count
Nesselrode's letter (August 31, 1824). (Dickinson) 691, b92, 693.
Alverstone-Dickinson discussion, 692.
Latitude of mouths of northern and southern channels—Discrepancies in maps before
the negotiators In every map the mouth of southern channel was much nearer
54° 40' than that of the northern channel. (Dickinson) 695.
Nesselrode's, Count, explanation of what he meant by Portland Canal—Opening
into the ocean " à la hauteur "of Prince of Wales Island. (Dickinson)
688, 690, 691.
" À la hauteur "—As Count Nesselrode could not have meant the top of the
island he probably meant the southernmost point. (Dickinson) 688.
:)•.;
Canning's, Mr. G., knowledge of Count Nesselrode's explanation and of terms of
Treaty of 1824. (Dickinson) 689, 690, 691, 693.
Treaty of 1825 was concluded on this basis since there was no further reference in
negotiations to indicate any change of meaning as to Portland Canal.
(Dickinson) 691, 693, 710, 711.
• ' Vancouver's maps and narrative—
Fifty-four-forty passing south of Point Maskelyne, (Finhy) 135, 136.
Nothing in Vancouver to put any part of Portland Channel at 54° 40'.
(Finlay) 81.
" Wedge " on mainland created by taking same figures in American and EngUsh Treaties, a far more important matter than the wedge on the sea objected to by
Mr. Watson. (Carson) 568.
Prince of Wales Island, purpose of proviso securing whole island to Russia.
British contention—Variation of Russian frontier to the southward of the 55th parallel
was introduced lor the sole purpose of giving the whole of Prince of Wales
Island to Russia. (Finlay) 14, 36, 111, 112, 113, 114, 121, 123; (Carson) 570,
571 ; (Dickinson) 739, 740.
Nesselrode's, Count, despatch to Count Lieven (April 5 (17), 1824). (Finlay) 118,
119.
" Really not worth mentioning "—Russian description of the variation. (Finlay)
42, 122.
Russian Plenipotentiaries' observations on Sir C. Bagot's amended proposals
(Finlay) 41.
Canning-Bagot instruction, fourth negotiations. (Finlay) 49.
Nesselrode's, Count, despatch to Count Lieven (April 5 (17), 1824. (Finlay) 45.
United States contention—Proviso securing whole of Prince of Wales Island to Russia
inserted in case any portion of the. island should lie below 54° 40'. v(Tinlavï 111
112,123.
"'
\
See also sub-heading Northerly direction of boundary line.
Treaty of 1824, Influence of—
Appearance of 54° 40' in Treaty of 1824, the reason for prominence togiven to 54° 40'
contention by United States. (Finlay) 117.
Descriptive points were inserted in Treaty of 1825, notwithstanding specification
of limit 54° 40' m Treaty of 1824. (Finlay) 24, 45, 46, 115, 118, 119, 122.
Evidence from despatches of Count Nesselrode and Mr. Canning, that they agreed
to make the Russian southern frontier the same for England and for the United
Russi
1824— Count Nessel:

he United States Treaty of
, &c. (Finlay) 46, 119 ; (Dickinson) 710
^recognition of 54° 40' as southern boundary fixed by Treat

territory in 1867—Southern limit of Ru
>ry described as 54° 40'. (Finlay), 149, 15C

Fifty-sixth parallel to the 141st meridian—
KU

1 w a t l g n ] ^ 2 l . P O S B e S 8 i 0 n ~ E v i d e n C e °ffered

h

?

Ru88ia

t0

united States in 1867.

Refer also to titles Mountain boundary, Occupation, Possession «fee
Findlay's " Directory for the Pacific Ocean"—
Chacon, latitude given in 1886. (Finlay) 116.
Muzon and Chacon, latitudes given in 1851. (Finlay) 116.
Portland Canal and Observatory Inlet. (Finlay) 166, 167.
Firearms and ammunition—Prevention of sale to nativesTreaty of 1825 negotiations. (Finlay) 52, 56.
I Vagabonds " supplying arms.and ammunition to natives—Infringement of Russia's sovereign
rights, reason for issue of Ukase of 1821. (Watson) 344.
First Question—
See Commencement Point.

•'

Fish, Mr.—Secretary of State, United States—
Commission for definition of boundary—Fish-Thornton discussions of 1872. (Carson) 638.
Discussions had no relevancy to inlets question. (Dickinson) 796, 797, 802.
Determination of particular points on boundary, suggestion to Sir E. Thornton. (Watson)
331.
Martin, Peter, case of—
Demand for release of Martin distinctly made on ground that assault occurred on
American territory, land not water. (Dickinson) 803.
Jurisdiction in cases of disputed boundary—Absence or presence of defined line did not
alter a boundary laid down by Treaty—Comment on Peter Martin case. (Carson)
644, 645.
Fishing—
Russian occupation of territory for hunting and fishing, refer to title Occupation.
Trading and fishing rights, see that title.
Flemer, Mr.^
Mountains of Alaska, deposition. (Finlay) 256.
FogsPrevalence on Alaskan coast. (Robinson) 458.
Fort Simpson—
Islands at mouth of Portland Channel—Importance as affecting Fort Simpson. (Finlay) 84.
Foster, General—
Date of British claim to inlets-General Foster's letter, seven years afterwards stating that
there had been mo' hint of such claim m 1892. (Robinson) 497, 49», 4JJ,
(Dickinson) 815, 816.
Bowell's, Sir Mackenzie, letter really a confirmation of General Foster's statement.
(Dickinson) 815, 816, 817,818.
Mountain boundary at head of Lvnn Canal, existe ™ J ? * ™ ^ £ ^
1 ^ * £ K )
ments—Article in "National Geographical Magazme tor INovemDer, IOJJ. ^mmy;
245,246.
Thanks in name of United States Government for friendhness and consideration shown by the
British Government and its Representatives, 833.
Fourth Question—
See Portland Channel head to 56th paraUel.
Franconia, case of (Taylor) 548.
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Fraser's L a k e —
Hudson's Bay T r a d i n g Station (Finlay) 22.
Distance from coast (Watson) 354, 357.
GaiUard, Captain—
Storehouses in P o r t l a n d Channel region, erection of, b y United States.—Captain Gaillard's
narrative (Finlay) 146, 147 ; (Dickmson) 700, 701, 702.
Geological Survey of Canada, m a p ot 1879-1880—
Disavowal b y British Government of boundary shown on m a p — L o r d Iddesleigh's despatch
to Mr. Phelps.

(Finlay) 144, 145 ; (Robinson) 476.

Method of marking " presumed boundary."

(Finlay) 165.

Geology and physiography of Alaskan coast—
Peculiar nature of—Inlets a n d bays, s u b m e r g e d valleys.
German m a p (1807)—
Portland Channel a n d Observatory Inlet shown on.

( T a y l o r ) 520, 521.

(Finlay) 103.

Gold discoveries—
Stikine, gold discoveries on—Effect on b o u n d a r y question.

(Finlay) 311 ; (Dickinson) 799.

Memorial b y Legislative Assembly of British Columbia, 1874.

(Finlay) 312.

Yukon region, discoveries in—
L y n n Canal access to Yukon territory—Special value to Canada.

(Finlay) 6—

Canadian motive in laying claim t o upper e n d of L y n n Canal.
Pauncefote's, Sir J., letter ( F e b r u a r y 23, 1898).

( W a t s o n ) 330, 332.

(Dickinson) 820.

Graham, Mr.—
Territorial waters, Norwegian fjords r e g a r d e d a s — M e m o r a n d u m r e a d before B e h r i n g Sea
Arbitrators. (Finlày) 219.
Grant, President—
Determination a n d definition of boundary, a p p o i n t m e n t of Commission proposed—Message to
Congress (December 2, 1872). (Finlay) 310, 3 1 1 —
Grant, President, did n o t consider t h e b o u n d a r y as a settled question.
No suggestion of doubt as to m e a n i n g of coast.

(Carson) 638.

(Dickinson) 797.

I Greenhow's History of Oregon a n d California"—
Note t h a t maps a n d books of g e o g r a p h y w e r e t h e w o r s t authorities in relation t o boundaries
(Finlay) 296.
Greenhow's m a p s —
1841—Portland Channel a n d Observatory Inlet shown on.
1844—Mountains a n d
(Dickinson) 764„

boundary line,

relative

( F i n l a y ) 158.

position.

(Finlay)

295 ; ( T a y l o r )

538 •

Greenleaf, Mr.—
Rule with reference to evidence to b e received in order to discover t h e m e a n i n g of a contract
(Watson) 336.
Grotius—
Mare clausum, doctrine of, raised by Grotius in 1609.
.

Mid-river or t h a l w e g boundary.

( T a y l o r ) 509, 510.

(Finlay) 107 ; (Taylor) 531.

Haines—
Post Office established b y U n i t e d States, 1882.

(Dickinson) 808.

Public school established b y United States, 1885.
Settlement of American missionaries, 1887.
Hall, Mr.—

(Dickinson) 808.

(Dickinson) 814.
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HaU, Mr.—(continued)Mid-channel or t h a

Herbert, Sir Michael—
. D e a t h of— A d j o u r n m e n t of Sess:

, <&c., 567, 568.

Herschell, L o r d —
' D a t e of first claim a d v a n c e d b y G r e a t Brits
challenge (1899). (Dickinson) 794.

to heads of

H o d g k i n s , Mr.—
M o u n t a i n s of Alaska, deposition.

(Finlay) 210, 211, 252, 253.

House of Commons m a p s —
1850 (map ordered to b e printed)—(Taylor) 538.
B a y s a n d inlets, b o u n d a r y r u n n i n g round heads of.

(Die

Hudson's B a y Company lease, evidence as to territory in(
P o r t l a n d Canal a n d Observatory Inlet, method of markin
;

1857 (Simpson m a p ) .

(Taylor) 5 3 8 ; (Dickinson) 784.

B a y s a n d inlets, boundary r u n n i n g round heads.

(Watso

Mountains a n d b o u n d a r y line,' relative position.

(Finlay^

Official n a t u r e of m a p .

(Dickinson) 703.

P o r t l a n d Channel a n d
(Dickinson) 703.

Observatory

Inlet,

method

T e n - m a r i n e leagues limit, application to entire line fr
1857 m a p . (Watson) 432.
H o w a r d — P e y r o u x v.

(Taylor) 548.

Howard, General—
- R e p o r t of tour in Alaska.

(Dickinson) 826.

Howard, Mr.—Officer of United States Navy—
" L i n c o l n , " cruise, report of—Taking £<3
behalf of United StateIndians, & c , '
823, 824.
Hudson's B a y C o m p a n y —
B o u n d a r y suggestions, T r e a t y of 1825 n e g o t i a t i o n s C a n n i n g ' s , Mr. G., suggestions, source of.

(Watson) 360

Definite description of mountain boundary, suggestions
610.
D o u b t s of t h e Company concerned t h e location, not
(Watson) 412.
Eastern Boundary—
Chatham Strait, line due n o r t h till it strikes mountai
C h a t h a m Strait or Stephen's Passage.
[1060]

(Finlay) 34.

(Finlay)
56° N. to 141° W.—E*-,

161;
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Hudson's Bay Company—(continued ) —
Boundary suggestions—(continued ) Eastern boundary—(continued )—
Fifty to 100 miles proposal, Mr. Pelly's letter (January 8, 1824). (Watson) 373.
Mountain boundary suggestions. (Finlay) 235 ; (Dickinson) 768, 769.
Strait between islands and mainland preferable to mountain boundary. (Watson)
374.
Pelly's, Mr., description of line from which boundary should be taken, " sea," " coast,"
" shores." (Finlay) 217.
"Coast" understood in the Russian sense of entire coast. (Dickinson) 738.
Russian counter-proposals for boundary—Views of the Company (1824). (Finlay) 48 ;
(Watson) 373, 374.
Lease of territory from Russian-American Company—Cape Spencer to latitude 50° 40' or
thereabouts.
Fairweather, Mount, Position on inner boundary of leased territory—Evidence of
United States Coast Survey Office Map of 1867. (Finlay) 130, 131, 307, 308.
54° 40' never intended as anything more than a rough, description of southern boundary.
(Finlay) 132, 135, 136; (Robinson) 472.
mdslOf,
lie
(Finlay) 132, 133, 134.
i mutual recognition
Russia—Words
nition that islands above 54° 40' belonged to Russia—
" or thereabouts " introduced to exclude islands at mouth of Portland Channel :
from leased territory—United States contention. (Finlay) 133, 134.
Or thereabouts"—Omission of words from Report of Russian-American Company.
(Finlay) 132, 139.
Russian Government sanction given in full knowledge of terms of lease. (Finlay) 134,
139, 140.
Sovereignty of inlets question, bearing n, see title Coast—Sovereignty of mainland
coast.

Exc

Text of Preamble and Article I. (Finlay) 129, 130.
See also sub-heading Powers of the Company.
Occupation—Position of settlements, territorial claims, &c.—
Canning's, Mr. G., Instructions to Duke of Wellington—Actual occupation of territories
claimed by Russia in 1822. (Finlay) 25.
Coast settlements, question of—Distance of nearest settlements from the coast, <&c.
Fifty-fifth paraUel—Settlements near the coast to north of 55th parallel, Sir C.
Bagot's statement. (Finlay) 43.
Fifty-third and fifty-fourth parallels—Establishments near coast. (Finlay) 118, 119.
Hudson's Bay Company's overtures in 1829 to j Russian-American CompanyDescription of antecedent operations as relating to " interior lands." (Watson)
List of posts given by the Company—
Examination of distances from coast. (Watson) 353-357.
None of the posts were on the coast. (Finlay) 22.
Nearest post at least 100 miles from the coast, measuring to the head of Portland
Canal. (Watson) 354.
No approach to North-west Coast prior to 1821. (Watson) 341, 842.
No settlement within 100 miles of the coast prior to 1790. (Taylor) 512.
Pelly's, Mr., ignorance as to rivers, &c, on North-west Coast strip. (Watson) 354.
Russian denials of any coast settlementsIgnorance of British settlements on the coast—Evidence of maps. (Finlay)
26; (Watson) 355.
Not yet occupying any point which touches the iean. (Watson) 351.
, bv the Cor ipany on the coast could not be proved at any point.
y) 40, 44.
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Hudson's Bay Company—(continued)—
Occupation—(continued ) —
Columbia River—Nearest post mentioned bv Mr PAIW w n o A.* » +i i
J
J
S 0 U t h of t e m t o r
dispute. (Watson) 352.
7 now m
Faden's map, posts marked on. (Watson) 357, 363.
Mackenzie River. (Finlay) 23.
Newness of estabUshments. (Watson) 351.
Northern limit of settlements-Westward advance by the 53rd and 54th degrees north
latitude—Kussian contention. (Finlay) 39, 44.
Pelly's, Mri, letter and Memorandum with reference to claims of Russia and nosition
of
F
Hudson's Bay Company (1822).
Arrowsmith's map of 1822 shows posts mentioned. (Finlay) 22.
Text of Mr. Pelly's statement, quotations from. (Finlay) 22, 23.
Vancouver's narrative, knowledge of, see title Vancouver.
Portland Channel—
Factory established in 1835—Evidence of maps. (Finlay) 15.
No establishments "à la hauteur de Portland Channel "—Russian contention
(Fmlay) 47, 51 ; (Watson) 351.
Russian efforts to meet Hudson's Bay Company competition in Observatory Inlet and
Stikine River—Russian Governor's Reports in 1832 and 1834. (Finlay) 300, 301.
Russian Ukase of 1821—Protest against, nowhere claims title to any portion of territory
now in dispute. (Watson) 352.
Wellington's, Duke of, assertions to Russia and Russian reply. (Watson) 354, 355.
Powers of the Company—Relations with British Government, power to take knowledge for
the Government and to bind it by its Acts.
British Empire as it now exists is the work of private companies. (Taylor) 505.
Charter of 1670—
Extract from—Location of territory described. (Watson) 359.
Governmental and Judicial powers-—Company's rights and powers confined to Prince
Rupert's Land. (Finlay) 306 ; (Robinson) 482, 483.
Corporations in international law—Lawrence on the relations of such a company as the
Hudson's Bay Company to the British Empire. (Taylor) 506.
Extent to which Company represented the British Government. (Finlay) 137, 307.
Lease of Russian-American Company's territory—Knowledge of, by British Government, &c.—
Action of the Company under the lease. (Finlay) 308.
British Government advised the lease as a means of settling and avoiding trade
disputes. (Robinson) 482, 483.
"Dryad" claim, for settlement of which the British Government was pressing—Lease
the direct outcome of. (Finlay) 134,137, 139, 305, 306.
Claim relinquished when lease was made. (Taylor) 505.
Notification of settlement of "Dryad" claim did not fix the Government with a
precise and detailed knowledge of the lease. (Fmlay) 138, 139, 140, 308.
Effect of lease—Temporary cession according to British Agreement, and therefore
a political transaction. (Taylor) 507. ,
Governor Wrangel refused to deal with Governor Simpson until the latter was
appointed Plenipotentiary to Great Britain. (Taylor) 507.
Neutrality on North-west Coast Agreement—
Agreement entered into by Hudson's ,Bay Company and Russian-American
° Company as representatives of Great Britain and rtussia. (laylor) oUô,
507, 508, 509.
Made expressly on account of lease. (Finlay) 134.
Recognition by Sir G. Simpson and by text of Agreement that it was a poUtical
transaction. (Taylor) 507.
Sovereignty of Inland Waters Question, Bearing on, refer to title CoastSovereignty.
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Hudson's Bay Company—(continued)—
Powers of t h e Company—(continued ) —
>'M 'J
Licenses of exclusive t r a d i n g under Act of 1st and 2nd G e o r g e IV, p o w e r s g r a n t e d by.
(Finlay) 307.
No power to do acts which would influence t h e E m p i r e - B r i t i s h A r g u m e n t .
(Taylor)
505.
Purchase of Alaska by United S t a t e s - H u d s o n ' s B a y Company h a d no political powers
and could not protest. (Carson) 636.
Rights w e s t of Rocky Mountains—•
w e s t of Rocky Mountains n o t included.
Charter of 1670— Te
483.
1859. (Robinson) 483.
i d expi
T r a d i n g rights
| T r e a t y of 1825.

•otection of interior p>

(Robinson) 482,

( W a t s o n ) 360, 365
round h e a d s of

Barrier theory, refer to title Coast—Continuous strip of coast r u n n i n
b a y and inlets.

Canning, Mr. G., instructions to D u k e of Wellington a n d Sir C. Bagot, & c
365, 366.
Scott's, Colonel, t r i b u t e to t h e Company. (Robinson) 480.
W a t e r communication b e t w e e n Hudson's Bay Company's territory ind Pacific,
existence of—Mr. Pelly's Memorandur Q. ' (Finlay) 23, ! 5; (Watsc 0 354. .
Humphreys, General—
Determination of boundary, estimated cost^-Limitin
proposed. (Finlay) 311 ; (Dickinson) 801.
Hunter Survey of 1877—Stikine River b o u n d a r y .

demarcation

to

probable

particular

points

(Carson) 644.

Fairweather r a n g e n o r t h of Cape Spencer, description of.

(Finlay) 243, 244.

General trend of coast, basis on whidh Mr. H u n t e r p r o c e e d e d —
Instructions given b y Surveyor-General of Canada (March 3, 1877).
Report, statement in.

(Watsoi

(Finlay) 196, 199.

(Finlay) 198, 315.

Line was not worked out from one end to t h e other as Mr. King's was—Mr. H u
the necessary materials before him for determining line of m o u n t a i n s gei
could not be accepted, because it did not fit in w i t h . t h e general s
283-285.

r had not
illy—Line
nlay)

Martin, Peter, case of—Determination of place w h e r e assault took place.
Authority of Mr. Hunter—Mr. H u n t e r h a d no authority to delimit b o u n d a r y , b u t release
of Martin b y Canadian Government upon his report w a s a declaration t h a t assault
took place in United S t a t e s ' territory—Aylesworth-Dickinson discussion, 805, 806.
Instructions from Mr. Dennis.

(Dickinson) 803.

Point settled in favour of United States.
Report, extract from.

(Dickinson) 782.

(Dickinson) 806.

Notice of British claim to inlets, question of—Importance of fact t h a t Stikine -River w a s upon
the general coast. (Dickinson) 807.
Provisional b o u n d a r y — U n i t e d States a n d Canadiar
on condition t h a t T r e a t y rights w e r e to be
(Carson) 6 4 8 ; (Dickinson) 807—ThorntontoEb
Hunting, Trading, a n d F i s h i n g R i g h t s —

jceptance of line reported b y Mr. Hunter,
i no w a y affected. (Finlay) 314, 315 ;
ts correspondence (1878). (Finlav) 198.

See titles Trading, Occupation of territory, &c.
Iddesleigh, Lord—Secretary of State for Foreign Affairs,

Great

Britain—

Geological Survey of Canada Map—Repudiation of b o u n d a r y shown
T e n marine leagues limit, opinion t h a t it would apply to entire line if
to Mr. Phelps. (Watson) 432.
Imaum AU Zadi—
Reply to request for statistics.

(Robinson) 476.
tains failed—Letter

(Dickinson) 671.

Impracticable boundary laid down b y T r e a t y of 1825—
Practical and
physical
difficulties could not decide t h e question of *
Qr
(Dick 1 " 0son)
"-"^ 809.
Refe*

*> to Mountain Boundary.

ider t h e T r e a t y .
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Imray's Map, 1869—
Adoption of nomenclature " Portland Inlet." (Finlay) 164.
1

Mountains and boundary line, relative positions. (Finlay) 296.
Indian tribes of the lisière
Russian control of—
Proof of Russian occupation. (Watson) 348, 349.
Sovereignty of inland waters, evidence as to. (Dickinson) 785, 786.
Settlements, location round inlets. (Watson) 362.
United States, relations with—
Census of 1880. (Dickinson) 808.
Census of 1890. (Dickinson) 814.
Certificates of chiefship issued by Commander Nichols. (Dickinson) 828.
Davis, General—
Instructions to. (Dickinson) 825. i
Reports by General Davis (1868, 1869, 1870). (Dickinson) 825.
Enumeration of Indian tribes in 1867. (Dickinson) 792.
Howard's, General, Report (1875). (Dickinson) 826.
" Lincoln " revenue cutter—Report of cruise. (Robinson) 477, 478 ; (Dickinson) 822, 823.
824.
•
Naval officers, administration by. (Dickinson) 826, 827, 828, 829.
Publication of Reports of military authorities. (Dickinson) 826.
Scott's, Colonel, Report—Indians of the lisière placed on United States territory.
(Dickinson) 821, 822.
Seward's, Mr., visit—Extract from Mr. Seward's statement.

(Dickinson) 825, 826.

Indiana v. Kentucky.—
Field's, Mr, Justice, judgment and definition of doctrine of acquiescence. (Taylor) 555.
Information before the negotiators—
Extent and nature of. (Watson) 363, 364.
Maps—Information practically confined to. (Watson) 408, 410.
Iselcat River—
Boundary determination proposals of 1873 and 1874. (Finlay) 311, 312 ; (Dickinson) 805.
Mistake as to. (Watson) 331, 332.
Alverstone-Dickinson discussion, 798.
Unknown river. (Robinson) 493.
Island fringe affecting territorial boundary—
See Coast—Physical and political coast line.
Islands—
,.
Map
flBg^^g*^
V showing general Une of coast to whicli lisière line was to be
British tontention-Coast line crossing islands-Alverstone-Dickinson discussion, too.
Russian establishments on. the islands, protection of, refer to title Coast-Continuous
strip.
Russian ownership never seriously disputed. (Watson) 350 ; (Robinson) 471.
Itches, Ecùes—
„. , . 9 n Q,
' Easternmost Russian settlement at time of Vancouver's voyages. (I miay) 2U, . g
Jackson, Rev. Sheldon-United States Education Department-^
rSeotember 15 1898)
Tongass Island^ReferenCe to, as extreme south-east point of- Alaska ^optemoer io, ±o ,.
Jackson^ I I had no authority to decide the boundary line. (Dickinson) 697, 698.
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Jette, Sir Louis- Member of tie Iribunal appointed by His Britannic Majesty—
Mountain boundary—Probability that had the negotiators of Treaty of 1825 intended a chain ot
mountains, M. Matusevich would have inserted the word m the Treaty, 419, 420.
Portland Channel—Direction of boundary line, "Le long de la passe," &c, 673, 674,
675.
Portland Channel head to the 56th parallel—What was intended to proceed, line or pass,
M. Matusevioh's corrections, &c. ? 715.
Jocelyn's, Captain, Report—
Mountain boundary, statement that" there was no range in the Stikine River region.
(Finlay) 258.
Joint Commissions—
British proposal of 1872. (Finlay) 310; (Carson) 638 ; (Dickinson) 797.
Bill introduced into Congress—Terms of Section I, &c. (Carson) 638 ; (Dickinson) 797.
British Columbian address—Governor Trutch's letter, «fee. (Carson) 638 ; (Dickinson)
796, 802.
Canadian proposal to bear part of expense. (Dickinson) 798.
Fish-Thornton discussions. (Carson) 642 ; (Dickinson) 796, 797, 802.
Grant's, President, Message to Congress (December, 1872). (Finlay) 310; (Carson)
638 ; (Dickinson) 797.
Joint High Commission of 1898-9. (Finlay) 7.
Phelps's, Mr., proposal of 1896—Preference of British and Canadian Governments for
preliminary survey. (Finlay) 316.
Joint Convention between United States, Great Britain, and Russia proposed—
Bâgot'ë, Sir C.f letter to Mr. G. Canning (October, 1823). (Finlay) 30.
Great Britain declining joint negotiations on account of Monroe Doctrine. (Watson) 358.
Joint High Commission of 1898-9. (Finlay) 7. *
Joint negotiations between Great Britain and United States prior to separate negotiation with
Russia of Treaties of 1824 and 1825—United States proposal—
Canning's, Mr. S., letter to Mr. G. Canning (May, 1823). (Finlay) 28.
Canning-Bagot correspondence, 1823. (Finlay) 28, 29, 30.
Territorial claim a matter for separate settlement. (Finlay) 29.
Joint occupancy—
Territorial demarcation preferred by Great Britain and Russia., (Finlay) 29.
Jurisdiction exercised by United States, refer to title Acts of possession, of government, &c.
Kanaghunut Island. (Finlay) 38, 68, 76, 83.
Kenai, Kinai, Bay of (Cook's Inlet)—
Russian establishments seen by Vancouver—M. de Poletica's mention of.

(Finlay) 25,

Kentucky—Indiana v.—
Field's, Mr., Justice, Judgment and definition of doctrine of acquiescence. (Taylor) 555.
Kerny-Keny Inlet, Russian name for Cook's Inlet. (Finlay) 2.1.
King, Mr.—Canadian Commissioner under Survey Conventions of 1892-94, &c.
General description of topography of disputed territory. (Finlay) 247, 249.
No contradiction made of facts as alleged by Mr. King. (Finlay) 250.
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King, Mr.—(continued )—
Mountain boundary
Impossibility that mountain boundary should follow <?] •
ment. (Dickinson) 775, 776.

f

Line laid down as most nearly corresponding with reauirem t
boundary, King's, Mr., line.
Muzon, Cape, latitude of.

(Finlay) 66.

Qualifications, statement of.

(Finlay) 247.

King George's Archipelago. (Finlay) 34.
King and Duffield, Messrs., Commissioners under Convention of 1902—
Repo-rt. (Finlay) 218.
Klondyke—
Gold discoveries, influence on importance of Lynn Canal. (Fi lay) 309.
Canadian desire for outlet. (Watson) 331.
Kodiak (Kichtak)—
Russian establishn

ts in 1763. (Finlay) 87.

Lambert, Count de—Boundarh
229.

ggested for Russian possessio:

object in

Landing at Russian or British establishments by subjects of the respective Powe
Treaty of 1825—Permission to be asked on either side—
Application of provision—It did not seem to have any bearing on me
Article I. (Robinson) 452, 470.
Effect of provision was to give permission to land for trading purpo!
not already occupied. (Finlay) 12.
Russian Contre-projet, fourth negotiations. (Finlay) 56.
Landing at unoccupied points—
Provisions of Articles I, II, and VII of Treaty of 1825. (Finlay) 227, 228.
AppUcation of provisions was not clear. (Robinson) 452, 470.
Langsdorff map—
Valueless map. (Taylor) 527 ; (Dickinson) 675, 684.
Latitudes—Degrees of north latitude mentioned—
42° 50'. 88.
45° 50'. 21, 22, 343, 359.
49°. 22, 228, 229.
51°. 22, 24, 26, 29, 30, 45, 58, 119, 22', 343, 346,
52° 20'. 22.
53°. 40, 369.
54°. 31, 40, 41, 45, 349, 367, 369.
54° 30'. 22, 353.
54° 39|'. 116, 694.
54° 39'48". 387,390,391.
54° 39' 50". QQ.
81, 116, 18
54° 40'. 14, 55, 57,
661, 662, (
(For disct
54° 40' 6". i:
[1060]

47, 448, 449, 470, 47;

of coast in
any point

Latitude B-(C ontinued)54° 41'. 116, 694.
54° 411'. 116, 694.
54° 41'4 '. 116.
54° 42'. 116, 694.
54° 42'1 5". 116.
54° 42£'. 71, 116, 694.
54° 43'. 116, 694.
54° 43£'. 116, 694.
54° 44'. 116, 694.
54° 441'. 116, 694.
54° 45'. 38, 70, 116, 121, 224, 372, 383, 533, 694.
54° 451'. 38, 76, 116, 694.
54° 45'8 ". 117.
54° 46'. 116, 694.
54° 47'. 116, 694.
54° 471'. 116, 694.
54e 48'. 75.
54° 481'. 76.
54e 49'. 116, 694.
339, 340, 343, 346, 348, 349, 351, 353,
14, 22, 23, 26, 30, 32, 33, 34, 36, 39, 42, 189:
354, 355, 362, 368, 381.
See also title Fifty-fifth parallel as southern boundary
3
16'. 75.
3
42'. 75.
3
45'. 68, 75, 94, 562.
\

56°. 13, 14, 22, 39, 40, 41, 43,45, 55, 64, 224, 353, 360, 372, 381, 383, 533, 601, 602, 630,
633.
Refer also to titles Fifty-sixth parallel, Mountain boundary, and Portland Channel head.
56° 20'. 70.
56° 30'* 22, 43, 123, 125.
57°. 29, 30, 31, 32, 33, 34, 120, 121, 381, 408.
57|°. 30, 381.
57° 3'. 27, 351.
59°. 29, 57, 58, 59, 123, 350, 362, 377, 381.
59° 30'. 56.
60°. 22, 26, 56, 123, 125, 229, 358, 377, 447, 448, 465,559.
61°. 32, 465.
66° 30'. 23, 354.
68°. 360.
Southern water boundary—Discrepancies on maps before the negotiators.
(Dickinson) 694.

(Finlay) 116:

Lauriçr, Sir W.—
Dyea—Undisputed possession by Russia and United States, Reason for preference of Stikine
route for railway to Yukon region—Statement in Dominion House of Commons (March 7,
1898. (Dickinson) 819, 820.
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Laurier, Su- W.—(continued

)—

L a w r e n c e , Mr. T. J.
C

°

r

P
C — t îïïtt V T P ky—
c o m p a n y to t h e British Empire.

R

^ t i ? n B o f ™«b a company as the Hudson's Bay
(Taylor) 506.
*

n y , see t h a t title.
nturers, Lease of territory proposed in 1867—Description of soutl
possession as 54° 40'. (Finlay), 149, 150.

Ik

t, Count—Russian Ambassador in

London—

efinite description of b o u n d a r i e s British desire for

certainty in

respect of boundary established b y T r e a t y of 1825.

E v i d e n c e from correspondence showing aim of negotiators.
ountain boundary—
Mountains which follow sim
bility t h a t Count Lieyei

(Watson) 400, 431.

of the " coast," " chain of mountains," &c.—Imposs
3d to British mountain line. (Dickmson) 749, 758.

Revision of Sir C. Bagot's instructions, with quaUfications—Report to Count Nesselrode
Seaward b a s e of mountains—Criticism of British Draft Convention.

(Finlay) 52, 53,

T e n marine leagues proviso—Extracts from T r e a t y of 1825 negotiations.

(Dickinson)

Di satisfaction t h a t mountains h a d not been m a d e the invariable boundary—Letter
to Count Nesselrode (May 8, 1825). (Finlay) 239, 240.
W o r d s used to describe line from which b o u n d a r y should b e taken—
" Côte," use of. (Finlay) 217.
" R i v a g e , " use of, instead of " côte," 211, 212.

(Finlay)

between nations which bars a right other

" L i n c o l n , " United S t a t e s revenue c u t t e r R e p o r t of cruise hi w a t e r s of lisière—Formal
t a k i n g possession of territory on behalf ot
U n i t e d States, aUeged. (Robinson) 477, 478 ; (Dickinson) 822, 823, 824.
Lincoln Channel a n d T o n g a ' s Passage—
irrative Did Vancouver's refer to Tonga's Passage or Lincoln Channel as
Channel? F i n l a y - L o d g e - T u r n e r discussion, 76, 77, 78, 79, 80,
of Portland
Pc
31,
Liquor traffi

mention of sale of intoxicating Uquor to natives—

T r e a t y of 1825 negotiations.
Lisianslri's explorations.

(Finlay) 52, 56.

(Finlay) 83.

Lituya Bay—
'Russian settlement at.

(Watson) 348.

L o d g e Senator—Member of Tribunal appointed by the President of the United
°

p

States-

• *6 General, Report of 1886, request for, 489, 490.
1» t h e technical expression for estuaries or fjords on the Alaskan coast—Question as to

"

authority for Mr. Taylor's statement, 535, 536.
B a y Company's lease of 1839—
British Government knowledge o f — " D r y a d " claim, & c , 137, 139.

Hll f l W s
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Lodge, Senator—(continued)—
Hudson's Bay Company's lease of 1839—(continued ) —
Hamburg, lease signed at, 138.
Russian Government, sanction of, 140.
Mountain boundary—Translation of " la crête," 618, 619.
Portland Channel entrance—
Tonga's Passage, suggestion that in Vancouver, Tonga's Passage was referred to as"
mouth of Portland Channel, 77.
Wales, Point—Effect of Vancouver's designation of Point Wales as west point of
Observatory Inlet, 539, 540, 541.
Portland Channel head to 56th parallel—Question as to northerly direction of British line,
574.
" Rivage," used by Count Lieven in place of " côte," 211.
Spanish survey of disputed coast by Caamaîïo, 83.
Vancouver's narrative, existence of second French editic 561, 568.
Londonderry, Marquis of—
Coast, North-west Coast as used in Russian Ukase of 1821, understood by Lord Londonderry
in Russian sense of entire coast—Letter to Count Lieven (January 18,1822). (Dickinson)
Longitudes—Degrees of east and west longitude mentioned—
78°. 360.
95°. 360.
121°. 22, 353.
124°. 22, 353.
125°. 22, 353.
127°. 22, 354.
131°. 12, 55.
133°. 12, 55.
135°. 35, 382, 408, 601, 602, 603.
139°. 40, 55, 61, 125, 368, 371, 383.
140°. 43, 45, 61, 62, 317, 383.
141°. 12, 64, 651.
Refer to titles Mountain boundary, St. Elias Region to the Frozen Ocean, &c.
229° 28' E. 76.
229° 31J' E. 76.
229° 45' E. 71.
230° 3' E. 72.
Vancouver^ narrative, east longitudes given in, whereas maps gave both east and west
L

°

U i

»3hbn^

outsid

e mud elands at

mouth ot Mississippi River. (Taylor) 545.
• Lynn Canal—
Access to M o n territory-Value to Canada of territory in dispute. (Finlay) 6 ; (Watson)
Pauncefote's, Sir J., letter (February 23, 1898). (Dickinson) 820.
ACt80f g

B S m e U n i t C d S t y a t y > i t e d S t ? t e s ' a r % e d to have been acquiesced in by Great
tfiitam-United States occupation, Evidence as to control of Indian tribesf «feeActs between 1867 and 1872. (Dickinson) 792.
Acts of possession from 1872 to 1888. (Dickmson) 807.
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Lynn Canal—(continued)—
Acts of government—(continued)
Bulk of acts were with reference to Lynn Canal. (Carson) 637.
•

P

H

B

B

^

^

° f ~ D e C i S i 0 Û °f ^ ^

S t

^ ^ . r i c t Attorney (1888).

Collector of Customs, appointment of, at Chilkat. (Dickinson) 814, 829, 830.
Depositions of United States judicial officers, &c. (Dickinson) 830.
Foreign vessels forbidden to land at Chilkat. (Dickinson) 807, 829.
Military officers' Reports. (Dickinson) 825, 826.
Mineral locations in Berners Bay, &c. (Dickinson) 830.
Naval officers, action of. (Dickmson) 826, 827, 828, 829.
0gil

8 2 9 S l l r V e y °f

1887—Permission

granted by United States' officer.

(Dickinson) 828,

Reservation, Indian application to United States' Customs collector for a reservation.
(Dickinson) 829.
Ships sent to head of Lynn Canal. (Robinson) 479.
Coast and ocean question, see title Coast.
Crossing point of boundary claimed by Great Britain, explanation of various lines shown.
(Finlay) 230.
Dawson's, Dr., expression in reference to head of canal as coast of Alaska. (Robinson) 444 :
(Dickinson) 811, 812.
Depot at head of, proposed hi connection with surveys for laying down boundary l i n e Cameron Report of 1875. (Dickinson) 801.
Evidence of title re-examined by United States subsequently to claim made by Canada and
Great Britain. (Watson) 331.
Mountain boundary—Range at head of Lynn Canal—
Bays and inlets—Range running round. (Watson) 417.
Existence of mountains within 10 marine leagues of shores of canal. (Finlay) 244, 245,
246.
If,« instead of crossing Lynn Canal, the boundary went round, it would be possible to
foUow the mountains all the way round. (Finlay) 269.
King's, Mr., line crossed Lynn Canal in obedience to condition that, where the mountains
receded more than 10 marine leagues from the coast, they were not to be followed.
(Finlay) 269.
Range corresponding with terms of Section 7 of Treaty of 1825—Existence or nonexistence of.
Alverstone-Watson discussion, 415, 416, 417, 438.
Watershed at White and Chilkoot Passes fulfilling- requirements of Treaty.
Article by Hon. J. W. Foster in " National Geographic Magazine " for November,
1899. (Finlay) 245, 246.
Peculiarities differentiating Lynn Canal from other inlets—Predominance of Lynn Canal in
minds of the Tribunal. (Carson) 576.
Population at head of—Decrease since 1900—Mr. Wickett's affidavit. (Carson) 655.
Position of Lynn Canal with reference to 135th meridian—Discrepancies in Arrowsmith maps.
(Carson) 603.
Remoteness-General ignorance of the region up till about 1896. (Finlay) 6.
Russian Annual Expedition sent up Lynn Canal-Unsupported statement. (Finlay) 306.
Settlements at head of, see titles Dyea and Skagway.
Survey of 1894-Mr. Mendenhall's directions to Mr. Pratt and Mr. Flemer. (Finlay) 206, 207.
Measurement taken not from head of Taiya Inlet but from a point below its mouthUnited States' Survey map, No. lu. (Finlay) 206, 207.
Territorial waters, limit of-Position of 6-mile limit, British contention not confined to
6-mile limit. (Finlay) 220, 229.

L y n n Canal—(continued)—
T r e a t y of 1825—Boundary negotiatic
First and second lines proposée
Canal to Russia.

(Finlay) 121.
r Sir C. B a g o t g a v e

(Dickinson) 739.

tire w e s t e r n coast of L y n n
îific Ocean.

(Finlay) 22.

Mackenzie, Sir A.—First explorer who p e n e t r a t e d f
Mackenzie River—
Hudson's Bay Company's t r a d i n g stations—Mr. Pelly's statement.
T r e a t y of 1825, boundary negotiations.

(Finlay) 23.

(Finlay) 31 ; (Watson) 354, 360, 366, 367, 371,

380.
McLeod's L a k e Hudson's Bay Company t r a d i n g station.
Distance from coast.

(Finlay) 22.

(Watson) 353, 357.

Maine, coast of—
Illustration of difference between physical a n d political coast line—Description of coast from
" Nouveau Dictionnaire." (Taylor) 544.
tfalby's G l o b e Oregon dispute, a r g u m e n t founded on t h e globe b y President B u c h a n a n — T h e globe was
coloured in accordance w i t h t h e Uniteel S t a t e s ' contention merely because it w a s an
American order. (Robinson; 475, 476.
espina, Captain—
Limits of Spanish rights given in Report.

(Finlay) 88.

Mapsps—
Arrowsmith maps, see t h a t title.
Authority of maps as i n t e r p r e t i n g .the T r e a t y of 1825—
Comparison b e t w e e n maps and w r i t e r s — A y l e s w o r t h - T a y l o r discussion, 539.
Discrepancies of maps, see t h a t sub-heading.
Maps really raised t h e whole question. (Carson) 635, 636.
Maps unchallenged in their i n t e r p r e t a t i o n of b o u n d a r y line—No p r o t e s t , from G r e a t
Britain. (Dickinson) 781, 782, 783.
Question h a d n o t arisen—Criticism of Contention.

(Dickinson) 781, 782.

Purchase of Alaska by t h e U n i t e d S t a t e s m a d e on faith of t h e maps.
No P o r t l a n d Canal shown on one of m a p s quoted.
Not a shadow of evidence t h a t
(Robinson) 476.
f maps.

(Watson) 328, 329.

(Carson) 567.

United S t a t e s purchased on faith of t h e maps.

(Carson) 566.

Boundary questions, uselessness of maps in i n v e s t i g a t i n g —
Greenhow's Note in " History of Oregon a n d California " to effect t h a t m a p s were
worst authorities in relation to boundaries. (Finlay) 296.
Howard's, Mr., r e m a r k — E n g l i s h a n d Russian charts all w r o n g " per compass
a n d otherwise." (Robinson) 477.
Sumner's, Mr., remarks in 1867.
Twiss, Dr. T. T., opinion of.

(Robinson) 492.

(Robinson) 475.

Robinson's, Mr., a t t a c k on t h e maps, 474—Mr. Taylor's reply, 530.
VaJ

3d entir
ap
(Finlay) 160, 161.

For discussion of t h e authority of

•cumstances u n d e r which it w a s made.
rpa

map,

ie of m a p .

rie sketch map, see t h a t title.
* "' ised on all m a p s before negotiators.
Colou:

aps

much assistance on minor points.
m which m a p s w e r e prepared.

(Finlay) 9 1 , 103.
(Alverstone) 358, 166.

(Finlay) 266.
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Maps—(continued)—
Dickinson's, Mr., map, supposed to h a v e been p u t in
Larson-Dickinson discussion, 627, 628.

i g general trend of

mcies of m a p s —
Maps subsequent t o T r e a t y , discrepancies of.

(Finlay) 116, 117.

N e g o t i a t o r s h a d conclusive evidence before t h e m t h a t the maps were not to be trusted
(Finlay) 240.
Mountain b o u n d a r y variations.

(Finlay) 263, 264.

Southern w a t e r boundary—Discrepancies in latitudes given b
negotiators—Explanation of abandonment of latitude
fixed points in laying down boundary. (Finlay) 115.
T a b l e of latitudes. (Finlay) 116.
D o t t e d Unes on maps, explanation of, as indicating
coniectural
rivers
ë
J
159.

(Finlay) 155, 157

Eastern boundary—
British disregarding maps so far as eastern boundary w a s concerned.

(Watson) 440.

See also titles Mountain b o u n d a r y a n d T e n marine leagues.
E v i d e n c e before t h e Tribunal, exclusion of all private expressions of opi
map makers or others—Reply to British contention. (Taylor) 501.

l whether by

Exclusion of maps by negotiators was deliberate—Reading
ing the maps into tl: T r e a t y would
a Mr. Watson contended, give an ;
to Question 5. (Cars l) 611.
F a d e n map, see t h a t title.
Hudson's B a y Company—
Lease of territory—Evidence of Pelly map as to territory included.

(Dickinson) 790

T r a d i n g posts, location of—Evidence of maps—
Coast settlements, aUeged—Russian denials—
No settlements n o r t h of t h e 54th parallel.

(Finlay) 44.

Not a single post marked between 51st and 60th parallels.

(Finlay) 26.

F a d e n m a p . (Watson) 357, 363.
Maps did n o t show a single t r a d i n g post between 51st and 60th paraUels, Russian
assertion. (Watson) 353.
Pelly's, Mr., Memorandum—Posts mentioned shown in Arrowsmith's map of 1822.
(Finlay) 22.
Inlets question, refer to title Coast, sub-headings Coast and
Sovereignty of mainland coast, «fee.
L y n n Canal, position of, with reference to the 135th
maps.

Continuous* strip of coast,

dian—Discrepancies in Arrowsmith

(Carson) 603.

Maps before t h e negotiators.

(Watson) 363, 364, 397, 399, 402, 404.

(See also titles F a d e n map, Vancouver, Mountain boundary, &c.)
Mountain boundary, see t h a t title, also names of maps.
Notice to t h e United States' Government of British claim to heads of inlets, see that titl<
Official m a p s —
Définition of a . official map—Alverstone-Dickin
Official maps chiefly quoted by Mr. Dickinson, maps of cartographers be
in incidentally.

(Dickinson) 778.

Phelps, M r , British and Canadian official maps sent to.

(Finlay) 144.

P o r t l a n d Channel a n d Portland Channel head, see those titles.
S u r v e y of 1893-4, maps of.

(Finlay) 205, 206.

British s h e e t s - L i n e of peaks north of Mount Fairweather, Choice of n
t h e sea. (Finlay) 304.
United States sheets—Deficiency in number of peaks shown north
weather, (Finlay) 304,
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Maps—(continued)—
Width of lisièreEvidence of maps up to 1898. (Dickinson) 761.
(See also title Ten marine leagues proviso.)
For particular maps, see their names.
Mare clausum, doctrine of—
Persistence of, from medieval times-No repudiation before 1821. (Taylor) 509, 510.
Russian Ukase of 1821-Extreme form of assertion, not the doctrine itself, challenged by
Mr. Adams. (Taylor) 510, 511.
Shore, title to. the basis of any claim that neighbouring waters were mare clausum. (Taylor)
510.
Maritime jurisdiction—
Russian Ukase of September 4, 1821—Distance of 100 miles claimed by Russia. (Finlay)
21,22; (Watson) 343, 344.
Fiscal measure to protect coasts of Russia. (Taylor) 510.
Joint negotiations, see that title.
Limit of maritime jurisdiction—Mr. G. Canning's despatch (December 8, 1824).
(Finlay) 61.
Measurement of 100 miles boundary from general line of coast would have been the
only possible method. (Finlay) 189.
Middleton's, Mr., inquiries—Sir C. Bagot's Report. (Finlay) 29.
Precedents—Treaty of Utrecht and Treaty between Spain and Great Britain. (Watson)
345.
Territorial rights essential to estabhsh claim to maritime jurisdiction—Russia's territorial
claims derided both by Great Britain and United States in the Behring Sea Case.
(Robinson) 464, 465.
Withdrawal of Russian claim—Treaty of 1825 negotiations. (Finlay) 58 ; (Watson)
346, 365, 367, 380.
Canning, Mr. G.—
Instructions to Duke of Wellington and Sir C. Bagot. (Watson), 365, 366.
Instructions to Mr. Stratford Canning refusing to agree to rearrangement of
Draft Treaty which gave maritime question a secondary place. (Watson)
Letter to Count Lieven (May 29, 1824). (Finlay) 49.
United States Treaty with Russia—Substituting first two Articles for aU that
referred to maritime jurisdiction in drafts of Treaty of 1825—Mr. Canning's
despatch (December 8, 1824). (Finlay) 60.
Virtual withdrawal of, by Russia early in negotiations. (Watson) 365.
Hudson's Bay Company's lease of 1839—Extent of Russian-American Company's territoryLeased territory confined to Continent. (Finlay) 132.
Hudson's Bay territories and Vancouver Island—Mr. Martin's ' book published in 1849.
(Finlay) 306,
Martin, Peter, case of—
Determination of pla<

curred—Hunter Survey.
Authority of Mr. Hunter—Mr. Hunter had no authority to delimit boundary, but the
release of Martin by Canadian Government upon his report was a declaration that
assault took place in United States' territory—Aylesworth-Dickinson discussion,
806.
Dennis's, Mr, instructions to Mr.. Hunter. (Dickinson) 803.
Importance of case as leading to Hunter Survey. (Carson) 644.
Report, extract from. (Dickmson) 806.

committed in American territory, I
i favour* of United
(Dickii
Fish's, Mr., comment -The Treaty decided the boundary ; Surveys made it certain and patent,
but did not alte rights. (Carson) 645.
^
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Martin, P e t e r , case of— (continued)—
F o r m a l interpretation p u t upon T r e a t y of 1825 by
two
Government*
J adjudication
a j u c n c a n o n Dbetween
e t e n t hthe
e t w
o
(Dickinson) 803, 805, 806, 807.
* ^
Governments»
G r o u n d on which release should be placed—
Correspondence a m o n g Canadian authorities.

(Dickinson) 804, 805.

U n i t e d S t a t e s d e m a n d for release of Martin distinctly made on ground t h a t assault
occurred on American territory, land not water.

(Dickinson) 803.

Canadian authorities understood demand in same sense as United S t a t e s - L o r d
804 W «

8

6r

t0

L

°

r d

C a m a r v o n

(February

12, 1877).

N o admission as to t h e b o u n d a r y involved in giving up P e t e r Martin.

(Dickinson)

(Finlay) 313,»314.

Martinez, Don José—•
N o o t k a colonists n o t disturbed by, in 1789.

(Finlay) 88, 89.

Maskelyne, Point—L a t i t u d e a n d longitude given b y Vancouver.

(Finlay) 71.

Matusevich, M.—
Alterations m a d e in C a n n i n g Draft Convention by M. Matusevich.
232.

(Finlay) 63,~64, 215, 217,
|
-

V

Coast mentioned in Article III—Reciprocal privileges granted by Article V I I .

631,632,633.

(Carson)-

HBHSM

Mountain boundary a n d 10 marine leagues proviso.
W o r d S r a n g e " struck out.

(Dickinson) 769, 770. .

(Carson) 615, 616.

P o r t l a n d Channel h e a d to 56th parallel.

(Finlay) 181 ; (Dickinson) 716, 717.

E v i d e n c e of understanding as to course of line.

(Watson) 394.

S o u t h e r n b o u n d a r y , possible reasons for altering Mr. Canning's draft.

(Dickinson) 662.

Mendenhall, Mr.— United States Coast and Geodetic Survey—•
J o i n t s u r v e y under T r e a t y of 1892—Mr. Mendenhall's instructions^ p r o v i n g ' t h a t he
i n t e r p r e t e d coast line as general trend of t h e coast. (Finlay) 15, 16, 203, 204,*206, 207 ;.
(Robinson) 497 ; (Carson) 626.
P r i v a t e v i e w s of Mr. Mendenhall expressed in magazine article—Change of mind
reference to direction of boundary line, alleged. (Robinson) 497.

with

Mountain boundary—Allusion in Mr. Mendenhall's magazine article to ' Fairweather
R a n g e as fulfilling T r e a t y requirements. (Finlay) 244.
P r i v a t e opinion could not affect [the argument based [on official
204.

action.

(Finlay)

P r i v a t e views of Mr. Mendenhall were not to b e considered as adopted b y United Stated
A g e n t or Counsel because his letter was p u t forward in their case. (Dickinson)
813, 814.
M i d d l e t o n , M r . H — U n i t e d States Representative at St. Petersburgh—
Authority as Representative of United States.

(Robinson) 465.

Coast—
Inlets and ocean, distinction drawn—Letter announcing extension of general privileges
(April 7, 1824).

(Robinson) 453, 470.

" Shore," use of in place of " coast,"

(Finlay) 211.

Memorandum of 1823—No territorial claims below 61° N. advanced by Russia in 1790, none
below 60° N. in 1799.

(Robinson) 464, 46o.

R e p o r t of conversation with Mr. S. Canning as to terms of Treaty of 1 8 2 5 Admission of, as evidence before the Tribunal.

(Taylor) 5 1 8 ; (Carson) 573.

A l v e r s t o n e - F i n l a y - T u r n e r Discussion, 168, 169.
C a n n i n g s , Mr. S., declaration regarded b y United States as declaration of a party
w h o h a d himself m a d e the contract and was explaining w h a t he meant a* to
t h e line of demarcation. (Watson) 413, 414.
[1060]
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Middleton, Mr. H.—(continued)—
•» Report of conversation with Mr. S. Canning—(continued)—
Eastward direction of boundary line, see title P o r t l a n d Channel h e a d t o 56th p a r a l l e l Mountains.
No mention of 54° 40' as g o v e r n i n g factor in southern w a t e r b o u n d a r y .
;

« Shore," use of word b y Mr. S. Canning.

(Finlay) 117.

(Finlay) 211.

Russian Ukase of September 4, 1821—Inquiries as to execution of Ukase, a n d Russian
- Assurances—Sir C. Bagot's R e p o r t to Mr. G. Canning. (Finlay) 29.
Vancouver's narrative, knowledge of—References to n a r r a t i v e in Memorandum. ( F i n l a y )
90, 91.
Not being one of t h e negotiators, Mr. Middleton's k n o w l e d g e was valueless as evidence
of their knowledge. (Dickmson) 669.
Military Reconnaissance—
See S e h w a t k a , Lieutenant.
Mineral laws of United S t a t e s —
Extension of, to territory in question in 1884, Regulations of 1885, «fee.
830.

(Dickinson) 807,

Mofras, M. Duflot d e Map of 1844—
Mountains a n d b o u n d a r y line, relative position.

(Finlay) 296 ; (Dickinson) 764.

Portland Canal a n d Observatory Inlet, evidence as to.

(Finlay) 159.

Quotation from, in United States Case Appendix, did n o t help t h e case a t all.

(Finlay)

167.
Monroe Doctrine—
Great Britain's reason for declining j o i n t negotiations with U n i t e d States, 1824.

Moore, Mr. Stuart;—
Book on fisheries referred to.

(Watson)

(Finlay) 194.

Mordvinof, Admiral—
Rocky Mountains proposed as eastern boundary.

( W a t s o n ) 370.

Mountain B o u n d a r y —
. Existence of mountain boundary, defined b u t unidentified (British contention) v. Non. existence of continuous r a n g e corresponding to T r e a t y requirements (United States
contention). (Watson) 397, 399, 402, 403, 404, 410, 415, 416, 421, 423, 436 4 3 8 ;
(Carson) 605, 607, 608, 609 ; (Dickinson) 766, 767.
Affidavits filed on behalf of t h e United States, see sub-heading J o i n t Survey.
• Alverstone-Finlay discussion—Existence of mountains fulfilling T r e a t y
throughout t h e course of boundary line, 244, 245.

requirements

•• . " Alverstone-Watson discussion—Nowhere a n y mountains conforming to Article V I I of
the Treaty, 416, 417, 437, 438.
Artificial a n d arbitrary boundary—British proposed scheme of construction.
Effort to make a n e w Treaty—Effect of British proposition.
W i t h o u t precedent.

(Taylor)

( T a y l o r ) 504.

(Taylor) 504.

Base of mountains, see sub-headings S e a w a r d base a n d S u m m i t .
Basis of T r e a t y of 1825—Without mountains, T r e a t y inc;

ipable of application. (Finlay)
10, 13, 14, 18, 62, 63, 64, 190, 191, 233, 234; (R sbinson) 460*; (Carson) 584.
' g's, Mr. G , Draft Convention of December i i, 1824—Evidence of.
ÏZ4.

(Finlay)
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Mountain I
Existe*

^-(continued)•leism of Bri

531.

Inconsister

ements in British A r g u m e n t

(Dickinson) 7

Position of G r e a t Britain should the T r e a t y be held to fail. (D
R e v i e w of-negotiations.

(Finlay) 234-237.

Bays a n d i n l e t s B o u n d a r y r u n n i n g r o u n d heads irrespective of m o u n t a i n s (Dickinson) 775, 776. '
Map

ice of.

Mea

Question 5—Criticism of Mr. Watson's argn

(Watson) 328 ; (Taylor) 538 ; (Dickir

.

maps, runs r m n d 1 cads o f aU

Mountains of t h e maps h a d a relative situation i

egard to ink ts whc se posi tion
dicated the
tended by
the ground c mid do . (Diekin-

negotiators j u s t as effectually as mountains <
son) 763, 764.
;l

(Finlay)

Chain of mountains referred to, and delineated
b a y s a n d inlets. (Watson) 403, 406, 411.

C h a i n " or " r a n g e "—Expressions used in the negotiations, b u t not in the Treaty of
1825. (Watson) 411, 412, 413.
"Chain"

n o t mentioned in t h e T r e a t y — Probability t h a t h a d the negotiators
intended a chain, M. Matusevich would have inserted t h e word in t n e
T r e a t y — J e t t e - W a t s o n discussion, 419, 420.

Draft T r e a t y Disappearance of word " c h a î n e " from
239.

later drafts of

Mention of r a n g e of mountains in final draft.

Très

(FinlayX.

( Watson) 404, 412

Hudson's Bay Company's reference to a chain of mountains.

(Watsoi

Omission of words from Treaty—Mention of words in negotiations a j
w e r e contended for, but n o t obtained. (Robinson) 455, 459.
" R a n g e " — W o r d used in Mr. Canning's dr
out of the T r e a t y — N o w proposed to
616, 617.

- M. Matusevich, and left
n again. (Carson) 615,

Characteristics of mountain region between Portland Canal head and L y n n Canal—An
e l e v a t e d plateau eroded b y ice a n d w a t e r action. (Dickinson) 770.
Possible methods of selecting a b o u n d a r y — T r e a t the plateau (1) as a succession of
p e a k s or (2) as a single, mountain mass, and r u n the Une along the coast which
would come nearest answering t h e imaginary mountains of t h e Treaty.
(Dickinson) 771, 775.
Commencement point of boundary—Situation of mountains in relation to .Portland
Channel, see title Portland Channel h e a d to t h e 56th parallel.
Continuity—
"Chain," continuity

plied b y a chain of posts, a
chain w h e t h e r intersected 1

Maps before t h e negotiators—bh,
(Watson) 407.
N o t required b y terms of Treaty.
Continuous chain of mountains from 1
"Crête"—
Continuity implied in word " cret
Line d r a w n upon crest of
peak—Aylesworth-Wati
[1060]

(Watson) 418, 419, •
lin of mountains m

2

(Robhiïon)
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Mountain boundary—(continued)—
Existence of mountain boundary—(continued)—
" Crête"—(confina(Carson) 017-619.
Translation of " la crête " as | the summi
Description of situation of mountains—
Terms used in the negotiations and in the Treaty. (Carson) 619, 620.
See also sub-heading Nearest to the sea.
Dominating range—No such words in the Treaty. (Carson) 615.
Effect of finding mountains as depicted upon the maps—Would the Treaty identify
them as the line 1—
Mountains being discovered nearer to the coast, it would be necessary to take what
existed as "actual fact, and not what was guessed to be intention of Treaty.
(Carson) 613, 614.
Turner-Carson discussion, 612, 613.
Failure of line altogether if the Treaty named specific mountains, and the specific
mountains could not be found. (Carson) 605.
Fairweather, Mount, and Fairweather Range, see those titles.

';•

^
r

Hudson's Bay Company's views—•
Desire for more particular description indicated doubt as to location, not as to
existence of mountains. (Watson) 412.
Pelly's, Mr., Letters suggesting a more particular description of the mountain
boundary. (Carson, 610.
" Très petite " distance proviso—Criticism of Russian counter-proposals. (Finlay)
48, 235.
Ignorance of negotiators as to nature of mountains—Vancouver's knowledge the
measure of negotiators' knowledge, and Vancouver knew only that seen from the
sea the country was everywhere mountainous. (Robinson) 457.
Impracticable boundary, as laid down in the Treaty, alleged—
Bayard's, Mr., criticism of Vancouver's mountains, and suggestion that an International Commission should be appointed to lay down a conventional line
(Finlay) 259-263.
DaU's, Mr., letter to Mr. Dawson (April 24, 1884). (Dickmson) 808.
Impossibility spoken of referred to question of expense. (Dickinson) 808, 809.
Dall's, Mr., Report to Mr. Bayard. (Finlay) 260.
Interior ranges shown on maps before the negotiators- -No continuous interior range
from 56° N. to 141° AV., but all ranges running mnd heads of bays and inlets.
(Watson) 405, 406, 411.
Jocelyn's, Captain, Report. (Finlay) 258.
Joint surveys and explorations by Commission of 1893-1895 appealed to by the United
States—Mr. Tittman's Report and depositions to the effect that there was no
defined mountain range, evidence of. (Finlay) 250, 251 ; (Watson) 424.
Coastal barrier—Expression used in Mr. Hodgkins's deposition. (Finlay) 253.

X

Height of mountains close to the shore prevented seeing far into the interior, alleged.
(Finlay) 253.
Highest mountains in Stikine River district were considerably inland. (Finlay)
256.
Homogeneous ige—Expression used in Mr. Baldwin's deposition. (Finlay) 255.
Individualized ountain chain—Expression used in Mr. Baldwin's deposition.
(Finlay) 256.
" Mountain range "—Phrase did not occur in the Treaty. (Finlay) 250.
"Mountains bordering the coast"—the very thing
the Treaty contemplated.
&
(Finlay) 253.

L

Qualifying expressions used—" dominant/' "defined," "continuous," «fee—Form
:ponents_had answered question did not help United States contentior (Finlay) 252.
She
ising abruptly almost from the water's edge (Finlay) 253, 255, 256,
Very thing against which 1 î Russian negotiato: provided.

(Finlay) 254.

Mountain b o u n d a r y

7

(continued)

Existence of m o u n t a i n boundary—(continued)—
J o i n t surveys a n d explorations—(continued)—
- S u m m i t r a n g e " - T r e a t y did not contemplate the highest range, it contemplated
(Finlay 8 252 m ° U n t a m S w h l c h a n y ° n e navigating along the coast could see.
Vagueness introduced b y t h r o w i n g upon experts t h e construction of the T r e a tJy .
(£ inlay) 250.
King's, M r , declaration describing general features of North-west Coast (April
27 1903)
F
(Finlay) 247, 249.
'
'*
Confirmation of Mr. King's view obtained from United States' depositions inclosed
in Mr. l i f t m a n ' s report. (Finlay) 253, 254.
No contradiction m a d e of facts as alleged b y Mr. King.

(Finlay) 250.

King's, Mr., line laid d o w n as most nearly corresponding with requirements of the
T r e a t y . (Finlay) 265.
Alternative lines suggested in L y n n Canal region according to possibly different
interpretations of coast. (Finlay) 271.
Contour m a p s on which Mr. King's work was based—Principle on which maps were
prepared. (Finlay) 266.
Criticism of British line b y Mr. Dickinson—•
L y n n Canal a n d Glacier Bay, b o u n d a r y b e t w e e n — P e a k s a t St. Thomas's Bay,
Gastineau Channel, Profile maps showing peaks selected by Great Britain
to be n o t summits, but slopes, 772, 773, 774, 775.
N u m b e r of miles over water, «fee, 771, 772.
P o r t l a n d Canal, line h a d no legitimate connection with, 771.
to -

Criticism of British line in Appendix to United States' Argument, with comm e n t s on t h e criticism. (Finlay) 276, 280, 282, 283, 285, 286, 287, 288,
290.
Line c u t t i n g mountain transversely a t peak 4,881, in contravention of terms of
Treaty. (Finlay) 286.
L o w e r summits t a k e n w h e n there were possible higher ones.
286.

(Finlay) 283,

L y n n Canal, change of direction of British line—Mountains receded more than
10 leagues, a n d line m u s t be d r a w n at specified distance.
(Finlay)
288, 2«9.
Other mountains in t h e vicinity which answered equally well.

(Finlay) 276.

P e a k 3,400—Inquiry w h y British line merely took one end of ridge and then
w e n t off westward—Sea was to the westward, and mountains to be sought
must be in direction of the sea. (Finlay) 280, 281, 282.
Skips from mountain peak to mountain peak, no definite crest. (Finlay) 277.
Stikine River, crossing point of boundary—Different places contended for.
(Finlay) 283.
Elevations b e t w e e n the p e a k s Did t h e intervening elevations indicate a continuation of the mountains
t o w a r d s each other, or did t h e y indicate heights of lower peaks which
m i g h t be between or upon one side or the other ?—1 u m e r -h inlay- Alverstone discussion, 277-279, 281.
Method of showing, and results obtained. (Finlay) 273, 274.
H e i g h t of peaks s e l e c t e d P e a k s nearer to the w a t e r were lower t h a n the peaks selected. (Finlay) 272.
Selected as outstanding points by w a y of giving guide to the line. (Finlay) 266.
L y n n Canal—
, .
If instead of crossing L y n n Canal the boundary hne went round, tl
peaks would be found all t h e w a y round. (Finlay) 269.
<

I crossed
crossed L
L yv nn nn Canal
Canal ir
in obedience to condition that where
receded
leagues from the coast they were
receded imore tt hh aa nn 10
10 marine
ma
followed. (Finlay) 269.

Le

Mountain boundary—(continued)—
Existence of mountain boundary—(continued)— ,
King's, Mr., line—(continued)—
Maps, disregard of-Line contended for by Great Britain a proof that she, did not
believe in the existence of a range as shown on Faden s map. (Watson)
424.
Nearest thing to the sea that could be called a mountain—Why not take crests of
smallest mountains bordering the waters ?—Turner-Fmlay-Alverstone discussion, 287, 288.
Photographs—Explanation of principle. (Finlay) 275.
Profile sections showing how the line of mountains would look from the sea, &c,
reference to. (Finlay) 265.
Text of Mr. King's description.

(Finlay) 266, 268, 270, 271.

Lynn Canal, see that title.
Maps—Evidence on mountain boundary—
Absence of mountains in maps put forward in Case for United States. (Finlay) 16,
17, 296.
Absence of other sources of information. (Watson) 408.
If Vancouver could not locate the mountains in his narrative, how could he
locate them in his map ? (Carson) 609.
Authority of maps—Weight attached to maps by negotiators, subsequent maps, &c.—
Canning's, Mr. G., belief in existence of range substantially as shown on maps
before the negotiators. (Watson) 403, 404, 406, 407, 409, 410, 412.
Conventional representation of mountains, which fact must have been known—
Why should negotiators have believed in the maps ? (Carson) 606, 607,
609, 611, 613.
Discrepancies in representation of mountains. (Finlay) 263, 264 ; (Carson) 606,
607.
Enumeration of maps, with comments on boundary as represented. (Finlay)
293.
Errors in charts—Possibility of, kept in view during negotiations. (Finlay) 260.
Exclusion of maps was deliberate—If they had chosen negotiators could have
attached map to the Treaty, with line drawn. (Carson) 611, 612.
Geographers put down 35 miles as a possible extreme boundary, the mountains
being unsurveyed. (Finlay) 293.
No authority in laying down boundary, map makers copied each other,
representation of mountains nearer to sea than boundary, «fee. (Finlay)
Not incorporated, and ought not to be read into the Treaty.

(Carson) 605,

Reliance of negotiators on—References to maps in course of negotiations.
(Watson) 404, 405, 406, 408, 409, 410, 411, 412, 421.
Bayard's, Mr.. criticism of Coast Survey map, No. 960—Boundary line as evidently
conjectural as Vancouver's mountain line. (Finlay) 261, 262.
Bays and inlets, mountain boundary in connection with, $ee sub-heading Bays and
inlets.
Bordering the entire coast, mountains shown on Vancouver and Faden mans as
(Dickinson) 740.
*
Distance of mountains from coast considerably less than 10 marine leagues.
Intention of the negotiators, evidence of maps. (Dickmson) 764.
Mere strip of territory would be given by ridge of hill nearest the beaches,
3 objection—Very thing the negotiators contemplated. (Finlay) 260,
261.
Next to
sea, evidence of maps against British contention. (Dickinson)

Mountain b o u n d a r y

(continued)
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Existence of mountain boundary—(continued)—
Maps—(continued)—
Profile ma^s of mountains between L y n n Canal a n d Glacier Bay submitted b y
M i . Dickinson—Need for checking, compass bearings not marked «fee.—
Alverstone-Dickinson-Finlay discussion, 772, 773, 774, 775.
Vancouver's maps, conventional representation of mountains.. (Robinson) 458.
Bayard's, | | criticism of mountain topography and conclusion that negotiators
accepted it as correct. (Finlay) 259, 260.
T r e a t y makers k n e w the extent of Vancouver's acquaintance
district. ( F i n l a y ; 238, 239.

with

coast

For particular maps, see then- names.
Nearest to t h e sea—Expression used by negotiators of T r e a t y of 1825.
Canning's, Mr., letter to Sir C. Bagot.

(Finlay) 239,

(Carson) 619.

Hunter's, Mr., survey—Provisional limitation arrived at as result of strictly local
survey, T r e a t y rights being formally reserved by United States a n d Canada.
(Finlay) 314, 315.
Impossible to d r a w a line, except b y taking mountains nearest the sea.
620.
Maps, evidence of, against British contention.

(Carson)

v

(Dickinson) 764, 765, 766.

N o t necessary to British Case to find higher mountains back from the coast.
(Finlay) 258.
Pelly's, Mr., suggestions.

(Finlay) 235.

Russian objection to base of mountains as boundary clearly indicated that mountains
nearest t h e sea were t h e mountains in question. (Finlay) 236, 238.
S h o r e mountains or mountains nearer to the coast could not be taken, alleged—Not
only discrepancies on maps, b u t there were other mountains between so-called
r a n g e a n d the sea. (Carson) 606, 607.
W o r d s found twice only in t h e negotiations, and not in a n y draft of the Treaty.
(Watson) 413.
(R'fer also to sub-heading Seaward base.)
Nearness to t h e coast sole objection made to mountain boundary—Conclusive argument
t h a t negotiators did not look upon mountains as specified and located.
(Carson) 609.
Lieven's, Count, objection to the w o r d " base." (Carson) 610.
Parallelism, question of. (Finlay) 237, 241.
.»>J««W.

t>

Sinuosities of the coast—
,
Meaning of t h e phrase as used b y negotiators was fixed b y their reference to
t h e mountains " w h i c h run parallel to the coast, and which appear,
according to the map, to follow all its sinuosities." (Dickinson) 740, 741,
758.
Parallelism with, not required b y the Treaty—Inaccuracy in United States
statement of case. (Finlay) 237, 238.
T e x t of Treaty—Situate "parallel to the coast" and " e x t e n d i n g in a direction
L
parallel to the coast," impossibility of distinction between. (Robinson)
457.
WÊÊ Arnrw of both Great Britain and Russia carried out by a mountain

PUrP
bo S unda n ry
ffiBBp*
™™U™
W , °» ^
Question to be decided by the Tribunal—
• Answer desired by Great Britain. (Finlay) 208, 209.

Ar„wer reouested b y United States.

^

^

^

(Finlay) 238 2 4 3 ; (Watson) 4 3 7 - A n s w e r

T e s i r e d b y United States was not an answer to the question.
M e a n i n g of Question VII.

^

(Carson) 582.

(Carson) 584.
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Mountain boundary—(continued)—
Existence of mountain boundary—(continued)—
Question to be decided—(continued)—
Mountains, according to the question, must be found the whole way, if they exist,,
whether within 10 marines leagues or not. (Carson) 583, 584.
Powers and duties of the Tribunal—
Defining of certain points necessary in answering Question 7. (Watson)
336, 337, 416, 417, 438.
Meaning of Question 7—Was it a question of law or of fact, or of both |
(Robinson) 462, 463.
Russian dissatisfaction that mountains had not been taken as invariable line of
demarcation. (Finlay) 64, 234 ; (Carson) 610.
Russian proposal—Advantages of natural boundary, «fee. (Finlay) 234, 235.
SfiUsbury's, Lord, interpretation of the Treaty—Letter to British High Commissioners(July 19, 1899). (Watson) 413, 424, 432; (Taylor) 553.
Statement as to non-existence of mountains probably a statement of a contention,
(Carson) 653.
Statement had no binding power. (Alverstone) 653.
Seaward base of mountains as boundary—
Canning's, Mr. G., despatch and Draft Convention. (Finlay) 50, 51, 235, 236.
Meaning of "seaward base"—Root-Carson discussion, 619, 620.
Russian objection that the line might come right down to the water—Count
Lieven's criticism, suggested substitution of summit. (Finlay) 53, 54, 236 ;
(Watson) 400, 412; (Robinson) 464.
Width of lisière, British Argument based on Count Lieven's criticism—There might
well be 25 or 30 miles between crest and base of mountains descending by an
imperceptible decUvity. (Watson) 440.
Selection of p e a k s King's, Mr., line—W^hy was that not as good a barrier as the continuous range t
(Carson) 614.
One peak only—Did Mr. Watson really believe that there wer was only one peak
from which you could take for 500 miles ? (Carson) 608.
S'étendent—Mountains " qui s'étendent," meaning of—Turner-Watson-Jetté discussion,.
421.
Summary of argument in favour of British contention. (Finlay) 325.
Summary of propositions in Treaty of 1825 negotiations. (Taylor) 551.
Summits of mountains, line along, was to be the real boundary. (Carson) 608, 610.
No reason why the line should not cross an inlet if the required summit was found
on either side. (Carson) 622.
Summit denoted top of each mountain found in the line. (Finlay) 287, 288.
Thorn's, Mr., letter in 1888. (Carson) 649.
See also sub-heading Crête.
Suppression of mountain boundary in favour of 10 marine league limit, see title Ten marine
leagues.
Survey of 1893-1894—Mr. Mendenhall's instructions. (Finlay) 204, 207.
Ten marine leagues proviso, see that title.
Text of Article III of Treaty of 1825. (Finlay) 12.
Unascertained line—Boundary was under the Treaty of 1825, and still remains an
unascertained Une.
Criticism of British contention.

(Watson) 397, 398, 399, 301, 438, 439, 440.

Alverstone-Wateon discussion as to meaning of suggestion in British Argument,
Evidence of negotiations that negotiators desired to fix limits beyond dispute,
(Watson) 399, 400, 401, 438, 440.

Mountain boundary—(continued)—
E x i s t e n c e of m o u n t a i n boundary—(continued)—
Unascertained line—(continued)—
S u r v607,
e y h a609.
d never been made, no one h a d' ever pnenetrntprl
,-,+,.,e u e u a t e a th*
tne Pmi
country.

,r<„.^\
(Larson)

Vancouver's charts a n d narrative, correspondence of words of T r e a t v with—Mr Dawson's
letter ( F e b r u a r y 7, 1888). (Watson) 412, 413.
See also sub-heading Maps.
Wood's, General Clay, Report—Reference to position of British Custom house nn tho
Stikine. (Finlay) 258.
M u t u a l convenience principle
T r e a t y of 1825, basis ot negotiations.

(Finlay) 35, 37.

Muzon, C a p e —
L a t i t u d e of—
L a t i t u d e according to Messrs. Duffield and King.

(Finlay) 766.

Variations in m a p s before a n d after Treaty of 1825.
S o u t h e r n m o s t p o i n t of Prince of W a l e s Island.
S t a r t i n g point a g r e e d to by b o t h Parties.

(Finlay) 116 ; (Dickinson) 694.

(Watson) 387.

(Finlay) 66, 1 1 1 ; (Watson) 387 ; (Dickinson) 660.

I National Geographic Magazine for November, 1899 "—
Foster's, H o n . J . W., article.

(Finlay) 245, 246.

N a v a l Administration of Alaska—
Exercise of U n i t e d States' jurisdiction—Reports, «fee, of n a v a l officials.
827, 828, 829.

(Dickinson) 826,

N a v a l Convention of 1780 (? N o o t k a Convention of 1790)—
N o o t k a affair t h e cause of. (Taylor) 511.
Navigation Rights—
I n l e t s — R i g h t of n a v i g a t i n g an inlet so far as it formed territorial waters would be given b y
t h e law of nations' in cases where r i g h t of navigating the river existed.
(Finlay) 19.
Criticism of contention. (Dickinson) 776, 777.
L i b e r t y to visit inland w a t e r s for fishing and t r a d i n g purposes—Treaty of 1825 negotiations—
Canning's, Mr. G., letter to Count Lieven (May 29, 1824). (Finlay) 48.
Coast mentioned in Article III—Reciprocal privileges of frequenting inland seas, &c.
g r a n t e d b y Article V I I of T r e a t y of 1825, see title Coast mentioned in Article III.
F o r ever—British demand.

(Finlay) 56.

Nesselrode's, Count, views. (Finlay) 57 ; (Watson) 376, 377, 378.
Russian reply—Abandonment of T r e a t y preferable to compliance with British
d e m a n d . (Watson) 376, 377.
P a r t s of t h e coast other t h a n t h e lisière, visiting for fishing and trading _ p u r p o s e s Reciprocal privileges, for a terin of y e a r s — T r e a t y of 1825 negotiations—Count
Nesselrode's views, &c. (Finlay) 50, 52, 56, 57, 58, oJ.
T e n years—Russian proposal.
British acceptance.
T e x t of t h e T r e a t y .

(Watson) 377.

(Finlay) (52, 63 ; (Watson) 378.

(Finlay) 19.

T i m e Limit—Mr. G. Canning's Despatches and Draft Conventions.

(Finlay) 50, 52.

Maritime jurisdiction, see t h a t title.
Rivers, see t h a t title.
N e g l e c t of b o u n d a r y question by Great Britain, a l l e g e d - C h a r g e of misleading t h e United States
(Robinson) 495.
Nelson, Mr.—
Mountains of Alaska, deposition.
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(Finlay) 258.
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ïlrode, Count—.Rua
;

' Coast," m e a n i n g s

• Minister of For
3d tO

u Affairs

eaty of 1825 negotiations.

(Dickinson) 750, 751.

Diminutive expressions used in r e g a r d to strip of coast, explanation of—It w a s policy to
belittle Russian d e m a n d , a n d t h e coast strip w a s a small m a t t e r compared with t h e
vast continent with which they w e r e deaUng, «fee. (Dickinson) 762, 763.
' Histo

ical mea aing attac bed to "coast" by ( Jo-ant Nesselrode—" Coast
est' Coast of the Ukases. (Dickinson) 746.
ng. fishin g, and tra ling r ghts, British lema id—Rights referred t

v a s the, North-

(Dickinson) 750, 751.
Motives of Russia in demanding a strip of coast upon t h e mainland—Count Nesselrode
would certainly n o t h a v e a g r e e d t o t h e broken lisière given b y t h e British line
(Dickinson) 748, 749.
Sinuosities of the coast:—Sinuosities which mountains followed.
Distinct a n d certain frontier, Count Nesselrode's aim.

(Dickinson) 758.

(Watson) 400.

" D r y a d " claim—Despatch to C o u n t . K a n k r e e n (December 9, 1838).

(Finlay) 138, 305.

Fifty-four-forty (54° 4 0 ' ) —
F i r s t mention of, in connection w i t h T r e a t y of 1825.

( F i n l a y ) 124, 126.

Hudson's B a y Company's lease of territory—Omission of w o r d s " o r t h e r e a b o u t s " in
description of southern limit as 54° 40'. (Finlay) 132.
Not limited to point of commencement, b u t r e g a r d e d as s o u t h e r n b o u n d a r y in place of
51° as claimed by Ukase of 1821, a n d in accordance w i t h t e r m s of American.
T r e a t y — E x t r a c t s from letter to Count Lieven ( A u g u s t 3 1 , 1824). (Dickinson) 6 9 ) ,
692, 693, 710.
Object of introducing 54° 4 0 ' into T r e a t y of 1825.

(Watson) 390.

Introduced to avoid intersecting Prince of Wales Island.

(Carson) 570.

Infringement of Russia's sovereign rights on N o r t h - w e s t Coast b y s m u g g l e r s a n d foreign
adventurers—Arms and ammunition supplied to natives, «fee.—Letter to Count Lieven
(Watson) 344.
Inlets question—If t h e 10-marine l e a g u e limit was n o t i n t e n d e d t o b e absolute, a n d t h e
lisière might b e a n y t h i n g less t h a n 1 0 marine leagues i n w i d t h , it m e r e l y showed
t h a t Count Nesselrode w a s indifferent to t h e w i d t h question because h e w a s sure of
t h e inlets. (Watson) 435, 436.
Mountain b o u n d a r y with 10 marine l e a g u e s p r o v i s o —
Dissatisfaction t h a t mountains h a d n o t been a d o p t e d as invariable line of d e m a r c a tion—Despatch to Count Lieven. (Finlay) 64, 234.
E x t r a c t s from T r e a t y of 1825 negotiations.

(Dickinson) 768, 769, 770.

Neutrality on North-west Coast—Powers intrusted to P r e s i d e n t s of H u d s o n ' s B a y C o m p a n y
a n d Russian-American Company. (Taylor) 508.
Portland Channel mouth, description of position.

(Finlay) 217 ; (Dickinson) 688.

Reciprocal privileges g r a n t e d b y Article VII, Application of—Extracts from
(Robinson) 447, 448 ; (Carson) 630.

despatches.

English and Russian rights contrasted—" W e wish to keep, a n d t h e E n g l i s h Companies
F
wish to obtain." (Watson) 351, 358.
n t i n g a n d fishing g
349.

-Occupation of territory south of 55th parallel.

(Watson)

T r e a t y of 1825 n e g o t i a t i o n s E x t r a c t s from despatches.

(Taylor) 515, 516, 517.

F o u r t h stage—Inadmissible points in British
(September 4, 1824). (Finlay) 57, 58, 59.

projet—Despatch

to

Count

Position o f - C o n c l u s i o n of American Treaty, «fee—Despatch t o Count
(March 31 (April 11), 1824). ( F i n l a y ) 118, 123.

Lieven

Mordvinof

Third negotiations, suspension of—Despatch explaining to Count L i e v e n t h e reasons for
Russian refusal of British terms (April 5 (17), 1824). (Fmlay) 45,. 46, 47,-418,

Neutrality—
Agreement between Russia and Great Britain as to North-west Coast
Agreement made by Hudson's Bay Com
representatives of their respective coun
(Taylo*05C
New Archangel—
See Sitka.
New Caledonia—
Hudson's Bay Company's trading stations, «fee—Mr. Pelly's statement. (Finlay) 22, 23.
Sea, communication with—Rivers had not been sufficiently explored in 1822 to ascertain if
direct communication existed. (Finlay) 22.
Newell, CommanderIndians, United States' relations with—Report of 1887. (Dickinson) 829.
Nichols, Commander—
Certificates of chiefship issued to Indians. (Dickinson) 828.
Nicolay, B a r o n Infringement of Russia's sovereign rights on North-west Coast by smugglers and foreign
adventurers—Arms and ammunition supplied to natives, «fee.—Letter to Lord Londonderry.
(Watson) 344.
Nootka—
Russian colonists left in possession by Don José Martinez in 1789. (Finlay) 88, 89.
Nootka Convention—
Spanish concessions did not include any admission as to title acquired by Great Britain to
, North-west Coast, United States view—Hall's note on Sir T. Twiss. (Taylor) 511.
North.Sea Convention—
Width limit of territorial waters fixed by. (Finlay) 219, 220.
North-West Company (British). (Finlay) 22 ; (Watson) 360, 366.
Amalgamation with Hudson's Bay Company. (Finlay) 306.
Possessions marked on Faden map. '(Carson) 594.
Norton Bay—
Access from, to Yukon territory in July and August. (Finlay) 6.
Norwegian fjords—
Territorial waters, treatment as—Mr. Graham's Memorandum read before Behring Sea
Arbitrators. (Finlay) 219.
Notice to United States of British claim to Heads of Inlets—
• Continuous discussion of whole frontier question from 1872 onwards (British contention) ».
No notice given prior to 1898 (United States contention). (Fmlay) 6, 309;
(Watson) 330, 331 ; (Robinson) 483, 484.
Bayard's, Mr., despatch of November 20, 1885—Despatch entitled the English Government to treat the whole case as open. (Carson) 645, 648.
British Columbia Legislative Assembly, address to Governor Trutch (1874). (Dickinson)
Cameron Reports, see Cameron.
Choate-Salisbury correspondence of 1899. (Finlay) 321 ; (Robinson) 483.
Congress—
Canadian claim to inlets discussed in Congress in 1896. (Robinson) 484; (Carson
651, 652.
Documents submitted to Congress in 1880—Discussion of inlets question in Majc
Cameron's Report. (Carson) 648.
Controversy on boundary question from 1872 onwards was in respect of deUmitinj
j Uneh^the
i-„_ ;^ +uQ interior,
in+orinr. and
a.nd had no 1bearing on the inlets question. (Dickinson) 79?
794, 795.
6 C 2
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Notice to United States—(continued)—
Continuous discussion—(continued)—
Dall's, Mr., views on Treaty Boundary, see Dall.
Dawson notice of 1888—
Absence of any confirmation of alleged claim from 1888 to 1891. (Dickins on) 814.
Dall-Dawson conferences, see Dawson.
Dennis's, Mr., Report, see that title.
Determination proposals—
Joint Commission, 1872, proposals, see Joint Commissions.
Limiting determination to particular points—Admission of United States' contention
as to inlets alleged, refer to title Determination and definition of boundary.
Dyea and Skagway—
Establishment of, see Dyea.
Undisputed possession of Dyea and Skagway by United States—Absence of
protest—Statements of Canadian officials in Dominion House of Commons
(1898). (Dickinson) 818, 819, 820.
Emigration from United States between 1867 and date of first intimation as to doubtful
ownership. (Watson) 330.
Fairbanks', Senator, challenge to Lord Herschell and Lord HerscheU's reply (1899).
(Dickinson) 794.
Hunter Survey, see that title.
Joint Commission proposed by Mr. Phelps in 1886—British and Canadian Governments'
preference for a preliminary survey. (Finlay) 316.
Maps—
Foreign Office, maps furnished by, to Captain Cameron—No map promulgated at
that time showing boundary crossing inlets. (Dickinson) 800.
Maps published between 1872 and 1888—Boundary claimed by United States shown
on. (Dickinson) 808.
Martin, Peter, case of—
Formal interpretation put on Treaty of 1825 by adjudication between the two
Governments. (Dickinson) 803, 805, 806.
For details of case, see Martin.
Memorandum by British Minister (December 22, 1890). (Finlay) 320.
Pauncefote's, Sir J., arbitration proposals of 1898—Evidence that Sir J. Pauncefote had
no thought of construction now placed on Treaty by Great Britain. y(Dickinson)
J
820.
Presidential message of December 22, 1890. (Finlay) 320.
Purchase of Alaska by United States, see that title.
Salisbury's, Lord, instructions to British Commissioners in 1898—Statement as to nonexistence of mountain range was probably a statement of a contention. (Carson) 653.
Schwatka's, Lieutenant, military reconnaissance—British protest, see Sehwatka.
Seattle Chamber of Commerce Report. (Robinson) 484.
Settlement and development of portions of lisière admitted by United States as one of
the reasons for fixing boundary—Mr. Bayard's despatch. (Carson) 641, 651.
Stikine River, conventional line at Bucks agreed on in 1875—Local arrangement
not sanctioned by central authority. (Finlay) 313.
Thorn's Mr., directions for preliminary survey—Protest, see Thorn, Mr.
Treaty of 1892, notice conveyed by, refer to title Treaty of 1892.
White Pass Trail, see that title.
Novo-Archang
See Sitka.
) North-west Coast, admission of, by Russia in 1720. (Carson) 589.
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Nunez, Point—
Latitude given in Colonial map of 1831. (Finlay) 116.
Observatory Inlet—
Refer to title Portland Channel.
Occupation of territory
British occupation—
Hudson's Bay Company, see that title.
No evidence of occupation other than that of Hudson's Bay Company. (Finlay) 307.
Continents-Duke of Wellington's contention that occupation ought to decide'claim of
sovereignty. (Watson) 354, 355.
Joint occupancy—Territorial demarcation preferred by Great Britain and Russia. (Finlay) 29.
Russian occupation—Position of settlements, «feeArchangel, Russian-American Company's establishment at, see Sitka.
British negotiators never denied the fact of the Russian occupation. (Watson) 349.
Climate—Reason for settlements being upon islands rather than mainland. (Watson) 362.
Continent, settlements on—
Easternmost post at time of Vancouver's voyages was Etches. (Finlay) 20, 91.
No settlement on the mainland. (Finlay) 21 ; (Watson) 372, 373.
Canning's, Mr. G., reference to Mr. Pelly's statement. (Finlay) 34.
Control of natives. (Watson) 348, 349.
Fifty-fifth parallel and southwards—Russian contentionDividing line, 55th parallel recognized as. (Finlay) 121, 122.
Hunting and fishing—Periodical occupation of regions in question, see subheading
Hunting.
No Russian settlement below 55°, either on islands or mainland—Count Nesselrode's
despatch (March 31 (April 11), 1824). (Finlay) 123.
Tacit consent of England to Ukase of 1799—Russian contention. (Finlay) 26, 39.
Fifty-seventh parallel, no Russian settlement to the south—Sir C. Bagot's statement.
(Finlay) 29.
Hunting, fishing, and trading with natives, those being the appropriate uses to which
the property could be put. (Finlay) 39, .121, 122 ; (Watson) 441.
Fifty-fifth parallel and southwards. (Watson) 349, 355, 362, 363, 369.
Fifty-fifth parallel (56th on mainland) to 141st meridian. (Watson) 327, 348.
Nesselrode's, Count, despatches, quotations from. (Watson) 349, 350, 351, 363, 369.
Nature of occupation between 1825 and 1867—No reason for objection on the part of
Great Britain. (Robinson) 477.
New Caledonia—British traders had never met with traders of other nations in that
country—Mr. Pelly's statement. (Finlay) 23.
Nootka settlers, descendants of Tchirikoff, alleged. (Finlay) 88, 89.
Poletica, M. de, Russian establishments mentioned by—Despatch (February 28, 1822).
(Finlay) 87.
Russian-American Company, position of, as representative of Russia. (Watson) 358, 359.
Settlements established between 1760 and 1819. (Watson) 348.
Sixtieth parallel, south of—Russian claim anything but well established—Sir C. Bagot's
contention. (Finlay) 32, 123.
Southernmost limit of Russian possessions at time of negotiations preceding Treaty of.
1825. (Finlay) 21.
Stimulation of Russian activity due to « Dryad " affair. (Finlay) 305, 306.
Treatv of 1825 negotiations-Russian statement of territory left open to extension of
English Colonies. (Finlay) 40, 46, 122.
Twenty-five years'peaceful exploitation-Count Nesselrode's summing up. (Finlay) 47 ;
(Watson) 361.
Vancouver and Captain Cook, evidence of. (Watson) 349.
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Occupation of territory—(continued)—
Title to possession—
Failure to define with precision the point to which occupier extended possession'.
(Taylor) 503.
Substituted for title by discovery—Instructions to Duke of Wellington prior to Verona
Congress. (Taylor) 503.
United States occupation—
Customs, commerce and navigation of United States', extension of, to Alaska (1868).
(Dickinson) 829.
Evidence as to, accumulated by the United States with a view of showing title byoccupation—Question of admissibility as evidence before the Tribunal, see Action
outside the Treaties.
Indians, see that title.
Lynn Canal, see that title.
Nature of—
Absence of reason for objections on part of Great Britain. (Robinson) 477.
Ships, confinement to—Everything the United States did, was done from on board
ship. (Robinson) 481.
Refer also to titles Notice and Acts of possession.
"Ocean"—
"Coast" and "ocean," see title Coast.
Ogden, Mr.—
Deposition that there is no weU-defined range of mountains passing through the territory in
question. (Finlay) 251, 252.
OgUvie, Mr.—
Lynn Canal, survey at head of, entered on oidy after receiving permission of American
Oregon question—
. Malby's globe, argument founded on, by President Buchanan—The globe was coloured in
accordance with the United States' contention simply because it was an American order.
(Robinson) 475.
Twiss's, Sir Travers, statement of British claims to North-west Coast in work on Oregon
question. (Taylor) 511.
Ounalaska—
Russian establishments found by Cook. (Finlay) 87.
PMap—
See Sumner map.
Pacific—
Maritime jurisdiction, see that title.
Word used in Mr. Canning's draft—Translated into " ocean " in the Treaty. (Finlay) 217 ;
(Carson) 629.
Pacific Coast pilot, United States—
Map of 1883—Muzon, Chacon, and Nunez, latitudes given.

(Finlay 116.

" Parages "—
Meaning of. (Watson) 385, 386 ; (Carson) 598 ; (Dickinson) 740.

' ' ^3|ffl

Partitioning of territory—
Enumeration of titles which could, and have been, appUed to the partitioning of the New
World. (Taylor) 503.
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iquoddy Bay—
rvlbr

Pauncefote, Sir J. (Lord Pe
Arbitration proposals (
of construction ow sought to be -Evide
(Dickinson) 820.

Trea

J. Pauncefote had I

Thorn's, Mr, directions for preliminary survey in Report of Un
Geodetic Survey, protest against-Vagueness of protest, no no
inlets. (Dickinson) 815.
Pearse Island—
Portland Channel question, see title Portland Channel.
Storehouse erected by United* States, 1896. (Finlay) 145 146
Pelly, Mr.—
Boundary suggestions, «fee, refer to subjects under title Hudson's Ba;
Vancouver's narrative, knowledge of, by negotiators through the
Memorandum, see title Vancouver.
Pelly map —
See House of Commons rnaps,r1850. .
Peninsulas Question—British claim. (Finlay) 189, 190.
Perrier's Pass—
Schwatka's, Lieutenant, Report of mditary reconnaissance fixing Perrier's Pass as pc
international boundary—British Government protest. (Finlay) 317.
Petroff maps, 1880 and 1882—
Method of marking Portland Channel and Observatoiy Inlet. (Finlay) 165, 297.
Peyroux v. Howard—
Case cited against the United States—Overruled and inapplicable in any case. (1
548.
Phelps, Mr.—
Dall's, Dr., views, adoption of, alleged—Difficulties present to Mr. Phelps were tl
drawing line parallel to sinuosities of coast Une contended for by United
(Dickinson) 809.
Phillimore, Sir R.—
Twiss's, Sir T., book on the Oregon question, approval of. (Taylor; 511.
Physical coast Une—
See Coast.
Physiography and geology of Alaskan coast
PecuUar nature of inlets and bays, submerged valleys. (Taylor) 520, 521.
Pinkerton's modern atlas. (Dickinson) 687.
Pitney, Mr.—
.•-*
,_
. ...
Speech in Congress-Canadian claim to inlets. (Carson) 652.
Poindexter, Mr. F. H.—
. .
, ^ « , - J n . , ^ , , tun
Appointment as United States Justice of the Peace at Pyrannd Harbour, 18.
814, 830.
" Point d'appui "—
.
. ,
Russian motive in acquiring a strip of territory on the mainla

m.Vl
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Poletica, M. de—Russian Plenipotentiary—
Bagot-Poletica conference, second negotiations-Report to Count Nesselrode. (Finlay) 31,
32,33. •
Russian-American Company's views on boundary question-Report to Count Nesselrode
(November 3, 1823). (Watson) 367; (Taylor) 515.
Vancouver's narrative, knowledge of—Reference to Vancouver's mention of Russian establishments in Kenai Bay—Despatch (February 28, 1822). (Finlay) 87, 88.
Coxe's narrative as source of M. de Poletica's information. (Taylor) 522.
No evidence that M. Poletica had read anything in connection with Portland Canal
(Dickinson) 666,
PoUtical coast line—
See Coast—Physical and political coast lines.
Porcupine River—
Crossing point of 141st meridian—Determination proposal in 1873. (Finlay) 311, 312;
(Watson) 331.
Portland Channel—What channel is the Portland Channel ?—Course of boundary line, «fee—
"Canal" and "Channel"—
Local and special meaning in Alaska—a great arm of the sea, a fjord. (Taylor) 521—
Authority for definition—Lodge-Taylor Discussion, 535, 536.
Treaty of 1825 negotiations, Order of use in. (Taylor) 528.
.ction of
of name
name Portland
Portia: Inlet, see sub-heading Maps subsequent
Change of name—First introduction
to the Treaty—Nomenclature.
Entrance of— Observatory Inlet v. Pearse Channel.
British negotiators being in doubt as to identity of channel would naturally ask the Russian
negotiator what he meant by Portland Channel. (Dickinson) 687.
54° 40' as locating mouth of Portland Channel, see Fifty-four-forty.
Findlay's directory for the Pacific Ocean—Description of Portland Channel and
Observatory Inlet. (Finlay) 166, 167.
Islands at mouth of Portland ChannelHudson's Bay Company's lease of 1839—Mutual recognition that islands above
54° 40' belonged to Russia and that therefore Portland Channel of boundary
was not above such islands—United States contention. (Finlay) 133, 134.
No mention of Pearse and Wales Islands during negotiation—Inference was that
Russia did not want them. (Carson) 569.
Portland Canal substituted for Observatory Inlet in order to exclude islands
(Finlay) 87.
Vancouver's mention of Kanaghunut and Sitklan Islands. (Finlay) 38, 68, 76.
Latitude of entrance—
Bagot, Sir G, latitude given by. (Finlay) 38.
Nesselrode's, Count, description. (Finlay) 181.
Vancouver's observations. (Finlay) 38.
Various latitudes given on maps published before and after the Treaty
of 1825.
J
(Finlay) 116, 117 ; (Dickinson) 694.
Maps, evidence of, see sub-heading Maps.
Nesselrode's, Count, description of position of mouth. (Finlay) 45,124,181, 217. Meaning
of «a la hauteur de l'Ile du Prince de G ailes "-Finlay -Alverstone-Aylesworth
J
discussion, 45, 46, 47.
Northerly direction of boundary line from point of commencement, see title Fifty-fourforty.
Russian southern frontier—Observatory Inlet proposed by Baron TuyU but not
accepted. (Finlay) 27, 85, 86.
Bearing of passage on United States contention that Observatory Inlet should be
substituted for the Portland Canal of Vancouver, being larger «fee
(Finlay) 27.
'
Summary of argument in favour of British contention.
Thalweg, doctrine of, see that sub-heading.

(Finlay) 323, 324.

Understanding of the Parties as shown by subsequent action, see that sub-heading.

Portland Channel—

(continued)—

Dickinson discussion, 674.

^^

8

Middle of the channel—Expression used b y Sir C. Bagot and Mr. Canning, proposition
F
w a s n e v e r altered. (Watson) 371 ; (Dickinson) 674, 675.
N o controversy after Count Nesselrode's proposition in r e g a r d to direction of line
(Dickinson) 675.
S o u t h e r n side might h a v e been selected in preference to the northern side—If the
whole b o d y of w a t e r were P o r t l a n d Channel it does not show which side it would
go. (Dickinson) 673, 674.
Maps, evidence of, as to w h a t channel w a s t h e P o r t l a n d C h a n n e l Maps before t h e negotiators. (Finlay) 99, 100, 101, 102, 103, 104; (Taylor) 527, 5 2 8 :
(Dickinson) 683, 684.
Authority of maps, evidence t h a t t h e y were before negotiators, «fee.
" Canal," n o t " channel," found on all maps.

(Dickinson)

(Taylor) 523, 527, 529. j

Discrepancies—Probability t h a t negotiators would refer to Vancouver's narrative.
L a t i t u d e s assigned to m o u t h of Portland Channel—In every case the mouth of
luch nearer 54° 40' t h a n mouth of northern channel.
(Dickinson) 694, 695.
Maps especiaUy reUed on—Vance
id F a d e n maps. (Dickmson) 675, 687.
P r i n t i n g of names Portland C a n a
jservatory Inlet, significance of. (Finlay) 69,
100, 104.
Inference either t h a t P o r t l a n d Canal applied to whole body of water or t h a t t h e
(Dickinson) 681, 682, 683, 684,.
below R<
Maps s u b s e q u e n t to T r e a t y of 1825.

(Taylor) 529, 530, 533.

Colouring of m a p s — W e i g h t to b e attached to colouring of United States Coast
Survey Map of 1867—Alverstone-Dickinson discussion, 709, 710.
Evidence as a whole strong in support of British Case.

(Finlay) 167.

G o v e r n m e n t responsibdity for m a p s — T h e Government of a country was bound to
supervise its own map makers.

(Dickinson) 708.

N o P o r t l a n d Canal shown on one of the maps examined b y the Senate in view of
purchase of Alaska b y United States.

(Carson) 567.

Nomenclature—First introduction of n a m e Portland Inlet.
Subsequent maps in which

(Finlay) 163.

t h e changed nomenclature has been adopted.

(Finlay) 164, 165, 166.
W h a r t o n ' s , Mr., note on copies of 1884 and 1886.

(Finlay) 163, 166.

Official maps of United States and G r e a t Britain. (Dickinson) 702, 703, 704, 705,
706, 707, 708, 709.
•Rea c h i n e to t h e sea question—Evidence of maps as to whether Portland Canal and
Observatory Inlet were b o t h considered to reach the sea—Position of names,
155
&c (Finlay) W ^
> 157> 1 5 8 ' 1 5 9 ' 1 6 0 ' i 6 1 ' 1 6 2 ' 1 6 3 ' 1 ( M ' 1 6 5 ' 1 6 6 "
(For particular maps see their names.)
Possession, r i g h t o f - A c t s of occupation, « f e e Hudson's Bay Company—
• F a c t o r y established in 1 8 3 5 - E v i d e n c e of maps.
No

estabUshments " à la hauteur de Portland

No

LtabShments

up t h e

latitude

of

(Fmlay) 162.
Channel " - R u s s i a n

Portland

Channel-Russian

contention.
statement..

h uses erected b y United States in 1896, see that sub-heading.
^ e r t i o T b e l e t t T - W l - A n s ™ d a t e d by G „ „ t B r i t * .
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693, 740.
Confirmation of view that Portland Canal was Vancouver's Portland Canal. (Finlay)
126.
First use of " Portland Canal." (Dickinson) 687.
Russian motive in insisting on Portland Channel as boundary. (Finlay) 39, 125, 18<V
181.
Protection of island ownership. (Watson) 350.
Storehouses erected by United States in 1896. (Finlay) 145, 146.
Bayard's, Mr., despatch of November 20, 1885—Storehouses erected in consequence ot
British Government's supposed acquiescence in Mr. Bayard's Portland Channel
argument. (Finlay) 141, 142, 145.
Insignificance of ceremony described in Captain Gaillard's narrative, &c. (Dickinson)
699, 700, 701, 702.
Protest on behalf of British Government—
Pauncefote's, Lord, despatch to Lord Lansdowne (March 20, 1902). (Finlay) 147.
Raikes', Mr., despatch of September 6, 1902. (Finlay) 148.
Thalweg, doctrine of, appUcation to Portland Channel—United States contention. (Finlay)
107, 108.
Authorities cited, &c. (Finlay) 128.
British contention that the negotiators of the Treaty of 1825 intended to suspend the
operation of international law, aud designate the little " channel " instead of the
big one, as the boundary. (Taylor) 533.
support of contention.
Examination of evidence adduced by Great Britain
, (Taylor) 533, 534.
Inapplicability of theory—
Even if it were conceded that the doctrine applied to ari of the sea it could have
no application to the state of •circumstances existii at the entrance of the
present Portland Inlet. (Carson) 569.
Theory applicable only to rivers and river estuaries. (Finlay) 109.
Irrelevance of United States contention—Only question one of identity. (Finlay) 109.
I Le long de Portland Channel "—Words of Treaty of 1825 negativing any idea of
thalweg theory. (Finlay) 110, 111.
Understanding of the Parties as shown by subsequent action—
Bayard's, Mr., despatch of November, 1885—British Government acquiescence in Portland Channel argument, United States contention.
Portland Channel question regarded as the one question settled. (Carson) 645, 646.
Rosebery's, Lord, despatch to Mr. Phelps (April 15, 1886). (Finlay) 145.
Salisbury's, Lord, omission to contradict argument in acknowledging despatch
construed by United States as admission that the argument was Jiust vCFinlay)
J
142, 144.
Survey of 1893 and 1894—Operations commenced at head, not at entrance of the
channel. (Finlay) 145.
Finlay's, Sir R., comment—" Mere flimsy." (Finlay) 145.
Survey at mouth of channel carried out by United States. (Finlay) 148, 149.
Importance of, since the matter was certainly left in doubt. (Dickinson) 695.
Storehouses erected by United States in 1896, see that sub-heading.
Tongass Island—Evidence that Tongass Island was considered by United States as on
southern limit of their possessions. (Finlay) 126, 127, 128.
Action of United States' officials had no significance as laying down or delimiting
boundary. (Dickinson) 696, 697, 698, 699.
Vancouver, Portland"Channel designated by, see Vancouver.

Uj
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Portland-Channel Head to the 56th Parallel—Point
as to be drawiif'
course to be folio w e d When the channel failed, the direction failed, and the point to ho S 2 2 S
of mountain chain (British contention) v. W h r S e ^ h i ^ â l e d S S w S I ! *
continued until it reached the 56th parallel (UnitedStates c o n t e S r
' ^ ^
a). (Finlay)
U &tates conte
180, 182
182 :; (Carsonï
(Carson) 574
574 .: mi<^L™\
(Dickinson) 711.
172,, 180,
^}
^or
Alternative
nted, correct way of drawing the line. (Finlay) 291.
Bear Riyer Valley—Direction suggested for boundary line between Portland Chai^l
head and the 56th parallel. (Dickinson) 714, 715."
°«^een romand Ohannel
British line being decided against, should the line follow either of the river vallevs or
the mountains between them ?—Alverstone-Carson discussion, 575.
'
Call controls, see sub-heading Passage.
Cutting inlete-United States' objection that British line cut Belle Island and Burroughs
B
-Bay. (fmlay) 291.
"Descending" line according to British contention—No justification in the Treaty for any
such hne. (Watson) 395, 439—Mr. Watson was looking at the map east and west
instead of north and south. (Carson) 574.
Description, use of words Portland Canal as indicating course of line—Turner-Finlay
discussion, 171.
Determination of boundary, proposals of 1873 and 1874. (Finlay) 311, 312- (Watson)
331; (Dickinson) 799.
M M
" Elle " controversy, see sub-headiug What was to proceed ?
General direction v. Last stretch of canal—Aylesworth-Dickinson discussion, 714.
Inlet or ocean ?—Description of head of canal by negotiators—
" Dans les terres," description accepted. (Carson) 628.
| Touching the coast of the continent," description corrected. (Carson) 629.
"Le long"—Direction being given and point designated, United States'inference that
line was intended to continue in direction indicated until it reached the 56th degree.
(Dickinson) 712.
Maps—Representation of Portland Channel head and mountains, &c.—
Commencement of mountains—Point where line up Portland CUannel strikes
mountains, evidence of maps before negotiators. (Watson) 405.
Discrepancies with regard to relative situation of mountains and the 56th degree.
(Finlay) 175, 176, 177, 178, 179.
Negotiators understood that the maps were not to be trusted. (Finlay) 175;
(Dickinson) 717.
Evidence of maps as showing how far views of negotiators were influenced by
maps. (Finlay) 177.
Failure to strike 56th parallel shown on maps before the negotiators. (Finlay) 172 ;
(Robinson) 462.
Unbroken consensus of maps from 1825 to 1887 in fav r of United States contention. (Taylor) 537, 539.
Vancouver's representation of mountains. (Finlay) 175, 178, 179.
Mountains—Relative situation of mountains and 56th degree—Procedure l looking formountains—
! but whatBordering the coast—The problem was not how to get to the mountai
were the mountains bordering the coast. (Robinson) 463.
Boundary line continued from head of Portland Channel would come to momitain^.
but not to mountains which answer to description of the Treaty. (Fmlay).
175, 176, 177.
Commencement of mountain boundary—
From the head of Portland Channel get in the nearest direct10n from the• pomt
of starting to the point-at which the mountains parallel to the coast begin.
(Finlay) 290-Criticism of British contention. (Dickinson) 713, 714.
Point where line up Portland Channel strikes mountains—Evidence of maps
beToïe the negotiators. (Watson) 395, 596, 405.
6 D 2
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P o r t l a n d Channel Head, &c—(continued)—
W h e n t h e channel failed, &c—(continue I)—
Mountains—(continued)—
- Connection between mountains a n 1 head of P o r t l a n d C h a n n e l - C r i t i c i s m of British
contention. (Watson) 395.
Discrepancies of maps, see sub-heading Maps.
Eastward direction from 56th parallel—' to t h e east t h e chain of moun t a i n s " —
Mr. Middleton's report of couver ,atioa w i t h Mr. S Canning. (Fiid a y ) 17,
291 ; (Watson) 401.
t h a t P o r t l a n d Channc 1 r e a c h e d 56th d e g r e e

Canning's, Mr. S., assumption
(Finlay) 171.

Impossibility of line t u r n i n g east aftei reaching 56° N.

(Carson)^73.

east . .
Meaning of instruction—" G e t u p t ) 56th parallel .
a n d go to chain of mountair s which runs rou i d until 141st n îeridian.'
(Watson) 402.
Criticism of Mr. Watson's interpi e t a t i o n — " T o the e a s t " w a s in contras'
to " au sud," a n d referred to the eastern bounc ary. (Carson) 572, 573
Russian
posai.

United States' Case comments in.

(Finlay) 169, 170.
>r r e a c h i n g t h e 56th degree.

Whichever w a y the Une t u r n 3d, i
(Finlay) 171.
Mistake alleged.

pro-

( W a t s o Q) 403.

(Finla y) 168, 170 171 , 292.

F a d e n map, line prolonged iip P o r t l a n I CI lannel stri kes on t h e m o u n t a i n s a t t h e
56th degree. (Dickinso i).7l7,
Failure of T r e a t v according to B r i t i s h ]Dosition if mou ntains could n o t b e found on
t h e 56th degree. (Dicki nson) 718.
rou to t h e 56th parallel—Significance of
First determine point w h e r e r i e a t y c a n
point in determining w h at m o u n t a i QSSI all b e sou ? h t . (Dickinson) 718.

.

• Object according to t h e T r e a t y w a s t
mountains—
• F i n l a y - T u r n e r discussion. 177.

: w i t h o u t referei

No condition w a s i m p o s e d — L i n
mountains. (Dickinson) 715

56th

s without i

United States line would go r i g h t t h r o u g h t h e m o u n t a i n s s h o w n on t h e maps.
(Carson) 572.
Vancouver's representation of t h e mountains.

(Finlay) 175, 178, 179.

'/Westward direction from h e a d of canal necessary in order to g e t to mountains in
latitude of 56°. (Finlay) 176.
Nearest possible route—Turner-Dickinson discussion, 715.
Northerly direction of British line, question as t o — L o d g e - C a r s o n - Root discussion, 574.
. Not v e r y important which particular line t h e b o u n d a r y follows from t o p of P o r t l a n d
Channel—Alverstone-Finlay discussion, 168, 292, 293.
" Origin in the i n t e r i o r " a more accurate translation t h a n " h e a d . "

(Finlay) 39.

" Passage " — W o r d introduced in order to m a k e sure t h a t if t h e channel stopped t h e line
would b e carried on. (Watson) 393.
,

Criticism of Mr. Watson's contention.

(Carson) 571, 572, 575.

Position of head oi Portland C h a n n e l — T r e a t y of 1825 and negotiations
Canning's, Mr. S., views. (Finlay) 170, 171.
Failure of h e a d of channel to strike t h e 56th parallel.
, maps before negotiators. (Robinson) 462.
Final

negotiations

T r e a t y of 1 8 2 5 - E v i d e n c e t h a t

;SfoJ*0™?nderBt00(i

that

M

lme WaS

t0

S°

t0

&c.

(Finlay) 13—Evidence of
b o t h British

t h e 56th d e

^ee-

and

Russian

(Watson)
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tland Channel Head, &c—(continuedUWhen the channel failed, &c.—(continued)Position of head of Portland C h a n n e l - ( o n r t « « ^ Intent of negotiators plainly disclosed, allegedexpressed intention ? (Dickinson) 713, 716.
Intersection of head by 56th parallel, mentioned a
1874. (R
Position gi

(Fi
" Strikes the coast of the continent
Convention—Correction by M. Matusevich.
Text of Article III. (Finlay) 12, 167.
Russian text, literal translation. (Finlay) 17
Vancouver's latitude and longitude. (Finlay) 68
Question before the TribunalAnswer desired by Great Britain (Finlay) 9.
Answer requested by United Sta
(Wa
Salmon River contention. (Alversto
Surveyors, practice of, in designatior
ing of land titles. (Did
Treaty of 1825 negotiationsPassages bearing upon direction of boundary line between Portland Cha
56th parallel. (Finlay) 180, 181.
Position of head of Portland Channel, see that sub-heading.
What was to proceed ?—Line,
ass or "la terre ferm<
referred to in the ori
text, «fee. (Finlay) 13
Canning Draft Com
-M. Matusevioh's
cted. (Dickinson) 716, 1
Description—British and Russian negotiators regarded the two descriptions at
substantially identical—Root-Finlay discussion. 174.
Grammatical structure of the French sentence, &o—Jettc-Dickinson discussion, 716.
Treaty started with a line, and it was hardly likely it would drop that idea
(Dickinson) 715.
Portland Channel r e g i o n United States acts of occupation between 1867 and 1872. (Dicki
See also title Storehouses.
Portland Inlet, see title Portland Channel—Maps, Nomenclature.
Position of the Case-Mr. Dickinson did not contemplate breakh
Fresh
Possession, right
British and R
the English Companies wish to obtain. (Wats,
f title re-examined by Uni!
Lynn C
Sreat Britain. (Watson) 33
Cai
Finland coast and inland wa
Sovereign
Title to possessionPossession did not of itself confer a title, bu
to territory. (Finlay) 322, 323.
Refer also to titles- Acts of possession, Di
tation, &c.
Post-office at Haines—
EstabUshment by United Ï

912,
Powers and Duties of t h e Tribunal—
C o a s t ^ T h e Tribunal had no power to define coast.
Criticism of Solicitor-General's position.

(Carson) 578.

(Dickinson) 831.

Evidence before Tribunal, see titles Action outside t h e Treaties, Evidence, a n d T r e a t y of
1825—Construction and interpretation.
Experts, evidence of—Tribunal empowered to employ experts.

(Finlay) 7 ; (Robinson)

463.

r, T ribunal had no power to d ecide. (Carson )579.
Jurisdiction in relation to t h e mai
ub-h eading, Question to be de rided b:r the Tiibunal.
Mountain boundary, see t h a t title.
the specific questions pu! to it, no pov* er to c raw
No power to do a n y t h i n g b u t an
183 ; (Watson) 336.
boundary Une. (Finlay) 7, 6<
Unique position of Tribunal. (Dickinson) 832.
Pratt, Mr.—
Mountains of Alaska, deposition.
Prescription, doctrine of.

(Finlay) 257.

(Taylor) 554.

Question of prescription did n o t arise.

(Carson) 636.

Prince of Wales Island—
Commencement point of boundary Une, see t h a t title.
Confusion w i t h Wales Island—
Bayard's, Mr., despatch of November 20, 1885. (Finlay) 69, 142, 143 ; (Carson) 645, 646.
Proviso t h a t Prince of Wales Island should b e l o n g wholly t o Russia, see title Fifty-fourforty, sub-headings Northerly direction a n d P r i n c e of W a l e s Island.
Prince of Wales Island to Portland Channel—
See titles Fifty-four-forty a n d Southern (water) boundary.
Prince Rupert's L a n d —
Rights of Hudson's Bay Company under Charter of 1670.

(Finlay) 306.'

Private action a n d private expression of opinion— •
Excluded from consideration of Tribunal in dealing w i t h interpretation of
question. (Finlay) 7.
Reply to British contention.

Treaties in

(Taylor) 501.

Governments were not responsible for their citizens m a k i n g claims on o t h e r Governments'.
(Dickinson) 812, 816.
Proclamation of T r e a t y of 1867 b y United States.

(Watson) 329.

Not a single word of objection from either E n g l a n d or Canada.

(Watson) 329.

Profile m a p s —
Mountains b e t w e e n L y n n Canal and Glacier Bay, m a p s s u b m i t t e d b y Mr. Dickinson—Need
for checking, compass bearings n o t marked, &c.—Alverstone-Dickinson-Finlay
discussion, 772, 773, 774, 775.
Provisional boundary—
Stikine River, H u n t e r Survey, see Hunter.
1 Purceile " case—
See Behring Sea Arbitration.
Purchase of Alaska b y the United S t a t e s in 1867—
Condition of British territory in 1867—Canada did n o t exist. British Columbia was n o t
incorporated, &c. (Carson) 636.
F e e simple title, w i t h o u t incumbrances of a n y kind.
Maps, purchase made on faith of.
I

Authority of maps questioned.

(Watson) 327.

(Watson) 328, 329.
(Carson) 635.

No Portland Canal, b u t only Observatory Inlet shown on one of t h e maps examined by
the Senate. (Carson) 567.
Not a shadow of evidence t h a t the United S t a t e s m a d e t h e purchase on faith of the
maps. (Robinson) 476.

913
P u r c h a s e of Alaska b y the United States in
im~(continued)Non-intervention of Great Britain was n o t an act of
interpretation of T r e a t y as not calling for interventio:

iad faith,
(Dickinsoi
Notice of objection—No notice was given by either G
• s t a t e s of a n y disputed boundary question when the pu
(Watson) 333.
Period of eight months between confirmation of T r
m o n e y — N o t a word of objection from England or
B
329,330.
W h a t w a s there to say ?

xpressive of
to United
le in 1867.
ivment of purchase
payment (Watson)

(Robinson) 492.

Russian definition of b o u n d a r y and. representations as to, ownership of inlets, «fee—Too late
n o w tor E n g l a n d or Canada to protest, alleged.

(Watson) 327, 328; (Carson)

No trace of such representations,' but if made, they were false—United States desire to
anticipate G r e a t Britain. (Carson) 634.
Transfer of territory, proceedings in connection with—
Account of proceedings communicated to Congress and published as official documen-t—
British Minister a t Washington certainly had knowledge of them. (Dickinson) 824.
" L i n c o l n " r e v e n u e cutter—Report
822, 823, 824.

of

(Robinson)

479, 4 8 0 ;

Proceedings a t r a v e s t y of any serious act. (Robinson) 478.
' Scott's, Colonel, visits of inquiry in regard to Indians of the lisière.

(Dickinson)

(Dickinson) 821, 822.

Could n o t reasonably be considered as a taking possession of anything.
480.

(Robinson)

Pyramid Harbour—
Compromise securing D y e a a n d S k a g w a y to United States and Pyramid Harbour to Canada—
L o r d Salisbury's proposal (May 17,1899). (Finlay) 321.
Poindexter, Mr. F . H — Appointment
(Dickinson) 814, 830.

as

United

States

Justice

of the

Peace, 1890.

Salmon canneries estabUshed by United States citizens on w h a t they understood to be United
States territory, 1881 and 1883. (Dickinson) 807, 808.
Value of improvements in 1889.

(Dickinson) 814.

Quadra—
Exploration of—Discovery of Columbia River.

(Finlay) 91.

Questions to b e decided b y t h e T r i b u n a l Answers to t h e questions desired by Great Britain.
G r o u p i n g of—Division into t w o groups.

(Finlay) 8-11.

(Finlay) 65.

Questions h a d all been anticipated, and for every one there was an international rule.
(Taylor) 502..
T r e a t y of 1903.

(Finlay) 7.

For

of particular questions, see titles Coast, Mountain boundary,

discussion

Portland

Channel, &c.
Remoteness a n d unknownness of territory in dispute until a recent date.
Dall, Mr., opinion of.
General

ignorance

(Robinson) 481.

(Finlay) 297.
concerning

Yukon

territory and

L y n n Canal

( F m l a y ) 6.
Terra incognita in 1 8 6 7 - E x t r a c t from Mr. Sumner's speech.
« Rio de los Reyes " legend.

up till about 1896.

(Robinson) 491, 492.

(Finlay) 96, 97.

Ritter, Mr. H . P . —
. .
Mountains of A l a s k a - D e p o s i t i o n .

(Fmlay) 256.

" Rivage"—
Use of, b y negotiators alternately with " c ô t e "
212, 213.
Significance of. (Dickinson) 740, 741.

r 1 coast "—Meaning of terms.

(Finlay) 211

Rivier, Swiss publicist—
Coast—Distinction between physical and political coast line. (Taylor) 543, 545.
Rivers—
Arms of the sea, rivers as—Mr. Justice Storey's statement, (Robinson) 472, 473.
Emancipation of river systems of the world, in connection with special permit granted byRussia to Great Britain. (Taylor) 552, 553.
Free navigation of rivers of the lisière—
Barrier question and free navigation rights—
Argument against the barrier theory. (Carson) 600.
Free navigation being specially granted by Russia was the strongest possible
confirmation of contention that the lisière was to be a barrier. (Taylor) 552T
553.
Martin, Peter, case of—Canadian authorities placing release on ground that assault took
place on United States' soil, avoiding question of legality of transport. (Dickinson)
804, 805.
Right of access did not exist as an international right—Privilege could only be secured
by Treaty stipulation. (Dickinson) 776, 777.
Russian Governor's objections to the Hudson's Bay Company's competition—Suggestion
that they should be allowed to go down the rivers, but not allowed to go back.
(Finlay) 301.
Treaty of 1825 negotiations—Free navigation of rivers of lisière. (Watson) 422.
British demand. (Finlay) 49 ; (Watson) 366, 376, 380—Mr. G. Canning's Draft
Convention. (Finlay) 52,
Russian proposal. (Finlay) 41, 45, 56 ; (Watson) 377.
Text of Article II. (Finlay) 18.
Treaty of Washington, 1871 —Opinion of law officers of British Government that
navigation rights granted by Treaty of 1825 were abrogated by the restricted
rights granted in 1871. (Finlay) 313 ; (Dickinson) 777.
Debate in the Canadian Parliament—Attack on law officers' opinion. (Dickinson)
Hudson's Bay Company's ignorance—Statement that rivers of coast strip had not been
explored. (Finlay) 23, 95 ; (Watson) 354.
River and inlet question—Where does sea end and river begin ? refer to title Coast—Continuous strip, Question VI.
Rocky Mountains—
Eastern boundary, Rocky Mountains as—•
Hudson's Bay Company's proposals. (Watson) 373.
Inadmissible by the British—Canning-Bagot instruction.
Mordvinofs, Admiral, proposal. (Watson) 370.
Rocky Mountains portage—
Hudson's Bay Company's trading station.
Distance from coast. (Watson) 353.

(Finlay) 34 • (Watson) 373.

(Finlay) 22.

Roman law tribunals—
Rules of evidence would prevail before Alaska Boundary Tribunal—Every fact admissiblewhich is pertinent to the issue, pertinence to be determined by the judges
themselves.
b
(Taylor) 501.
Root, Mr.—Member of the Iribunal appointed by President of United States—
Hudson's Bay Company's lease of territory, British Government knowledge of lease—
^otihcation of Government that the " Dryad" affair was settled, &c, 140.&
Portland Channel question—If the British negotiators were in doubt as to the identitv of the

CWeitsT."0111"

naturall a8k the

^

Snsrian

^ m f f i S H ^ ^ ^

Portland Channel to the 56th parallel-" Elle "-Possibility that the negotiators regarded
the
&
two descriptions of the line as substantially identical,* 174.
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Rosebeiy, Earl o f - , W ^ of State for Foreign Affairs. Great Britain^ S j n d ^ ^

°f

b

°Undar^ ^ ^ - - ^ t t e r

to Mr. Phelps (April 1,, 1886)'

Rowlatt, M r Summary of United States' 54° 40' contention.
R U l

(Finlay) 116.

befOTe t h e T r i b u n a l i n
to

! S ! &
andTreatiS
f w T ^ 8 mand
%"**«>**
*&"
ana
ireaties—Construction
interpretation.

ref
-ence to construction and
titles Action outside the Treaties, Evidence;
'

Russell, Lord—
Extracts from argument before Behring Sea Arbitration Tribunal. (Dickinson) 730, 776, 777.
EngUsh-speakmg world, influence of, dependent on harmonious relations between the
American and British divisions-Address before American Bar Association. (Dickinson),
Russian-American Company—
Concessions, determination not to grant.

(Watson) 368.

Constitution of—Representative of the Russian Empire. (Watson) 358, 359 ; (Taylor) 507,
Hudson's Bay Company, relations with—
Competition—Governor's Reports, 1832, 1834, and 1835, showing Russian efforts to meet
Hudson's Bay Company competition. (Finlay) 300, 301, 302.
Lease of territory, see title Hudson's Bay Company.
Overtures from Hudson's Bay Company—Governor Simpson's description of antecedent
operations as "relating to interior lands." (Watson) 357.
Inlets—Trading and hunting operations carried on with Indians living round heads of inlets,
«fee. (Watson) 341.
Occupation, &c, evidence of, refer to titles Occupation and Acts of possession.
Tongass Island—
Reference to, as on frontier of their straits—Governor's despatch (March 8, 1835).
(Finlay) 126.
Selection as station—No significance in regard to boundary. (Dickinson) 696.
Treaty of 1825 negotiations—
Consultation of the Company by Russian Government. (Watson) 359.
Suggestions as to boundary. (Finlay) 31, 120 ; (Watson) 367.
Russian exploration of North-west Coast of America. (Finlay) 20.
Russian maps—
. Authority of maps—Grounds for considering map of 1826 a map issued officially by the
Russian Government:—Aylesworth-Dickinson discussion, 779, 780.
Bays and inlets, delineation of boundary with reference to, in map of 1826. (Watson) 328.
Inscription to the effect that line was laid down in accordance with Treaty of 1825.
(Dickmson) 779.
Maps before the negotiators. (Finlay) 116 ; (Watson) 397 ; (Taylor) 527 ; (Dickinson) 694.
1802, map of. (Watson) 364, 408.
1807, map of, Mr. G. Canning's reference to. (Watson) 364, 366, 409.
Mountain boundary—
1802, map of—Portland Channel to the t

] delineation of mountains. (Finlay)

171

1826, map of—(Taylor) 538.
; •
Faden map, comparison with-Mountains distant about 10 marine leagiies and
cmTesponding with the mountains on the Faden map. (Dickinson) j | :
Alverstone-Dickinson discussion, 778, 779
Accuracy of compans*
dole- question in connectic
Line shown on map of 1826 raised t
mountain boundary. (Carson) 63o.
6 E
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Russian maps—(continued)—
Mountain boundary—(continued)—
1826, map of—(continued)—
Mount Fairweather, location of, did not correspond with Russian declaration in *
Hudson's Bay Company's lease—Aylesworth-Dickinson discussion, 779, 780.
Mountains meant were not the mountains near the shore. (Dickinson) 764.
Relative position of mountains and boundary line. (Finlay) 293, 294.
1844, map of—
Mountains meant were not the mountains near the shore. (Dickinson) 764.
Mountains not represented at all. (Finlay) 295.
1861, map of—(Taylor) 538.
Boundary line shown the same way as on the map of 1826. (Dickinson) 780, 78L
Mountains meant were not the mountains near the shore. (Dickinson) 764.
No mountains except Mounts Fairweather and Elias. (Finlay) 296.
Commencement of mountain boundary—Meeting point of line of Portland Channel and
56° N. (Watson) 405.
Negotiators adopted the mountain boundary as shown on the maps. (Watson) 405.
Muzon and Chacon, latitudes given on map of 1849. (Finlay) 116.
Portland Channel question, evidence, &c, on—
1802, map of—
Bagot-Poletica conference—Possibility that the map of 1802 was referred to instead
of the Faden map—Aylesworth-Dickinson discussion, 676.
Latitude of mouth of Portland Channel. (Dickinson) 695.
Portland Canal and Observatory Inlet unnamed. (Dickinson) 683.
1826, map of. (Finlay) 152-154 ; (Dickinson) 702.
United States advancing no argument based on southern boundary line shown—
Mr. Dickinson's statement, 154.
1844, map of. (Finlay) 159 ; (Dickinson) 702, 703.. .
1849, map of. (Finlay) 160.
1853, map of. (Finlay) 161 ; (Dickinson) 702.
1861, map of. (Finlay) 162.

Ten marine leagues limit, application to entire line from 56° N. to 141° W.—Evidence ot
maps. (Watson) 432.
Russian Ukase of 1799—Privileges granted to Russian-American Company. (Finlay) 20, 21.
" Coast," meaning of—" North-eastern Coast of America." (Dickinson) 735.
Exclusive ownership by Russia of the North-west Coast from Behring Sea to 55th paraUel
asserted—Refer to titles ' Disco very, Occupation, and Coast, sub-heading Sovereignty
of mainland coast.
Knowledge of, by Hudson's Bay Company and Great Britain—Ukase not officially communicated but generally known. (Watson) 340.
Limit of 55° assigned for Grant.
(Dickinson) 710, 739.
Tacit consent alleged. (Finlay) 26.

(Finlay) 17, 119, 120, 121, 123; v(Carson)
570;
J
.

Not a single nation ever objected to the Russian claim of title, between 1799 and 1867
(Watson) 327, 347, 355.
Publication of Ukase in 1821 showed that Ukase of 1799 was not being acquiesced
m. (Carson) 593.
Text, extracts from.

(Watson) 338, 339, 340.

m Ukase of September 4, 1821
Navigation regulations and claim to extension of Russian southern frontier from 55th to 51st
parallels. (Finlay) 21, 22, 118: (Dickinson) 691, 710.-

917
Russian Ukase of September 4, 1821—(continued )—
Navigation regulations—(continued )—
I Coast," meaning of—" North-west Coast of America." (Dickinson) 735.
Rules for enforcing Ukase, language of—«Islands, posts and gulfs, including whole
ot JNorth-west Coast of America." (Dickinson) 735, 736, 737.
United States' claim that Russia would not have used the word " côte "in a different
sense m the Treaty. (Finlay) 192, 193.
Refer also to title Coast—« Coast " and " Ocean."
Exclusive ownership of entire North-west Coast from Behring Straits to 51st parallel
asserted. (Watson) 342, 343.
First assertion of Russian sovereignty on the mainland, immediately chaUenged by
Great Britain and United States (Carson) 593.
Refer also to title Coast—Sovereignty of mainland coast.
Maritime jurisdiction claim, see title Maritime jurisdiction.
Official communication of Ukase and rules to Washington and London Governments.
(Dickinson) 737.
Reasons for issue—Protection of Russian sovereignty and of trading, «fee, privilege of
Russian-American Company. (Watson) 350.
Infringement of sovereign rights of Russia by United States subjects, arms and
ammunition supplied to natives. (Watson) 341, 342, 344.
Suspension of Ukase, see title Maritime jurisdiction, Withdrawal of Russian claim.
Text, extracts from. (Watson) 342, 343.
sian Ukase of September 13, 1821. (Watson) 359, 367.
St. Elias R a n g e Bays and inlets, range running round heads of. (Watson) 417.
Mount St. EUas—
Crossing point of boundary—Determination proposals in 1873. (Finlay) 311, 331;
(Watson) 331.
Russian settlement at. (Watson) 348.
Range corresponding with terms of Section 7 of. Treaty of 1825, question as to—Alverstone-Watson discussion, 415, 416, 417, 438.
St. Elias Region to the Frozen OceanDemarcation of 141st meridian undertaken in 1897 as involving no question of interpretation
of Treaty of 1825. (Carson) 651.
Treaty of 1825—
Negotiations—Degrees of longitude suggested—
135°. (Watson) 382.
139° W. (Finlay) 55 ; (Watson) 368, 371, 383.
140°—
Bagot proposal. (Finlay) 36, 39, 43 ; (Watson) 383.
Canning's, Mr. W, despatch and Draft Convention (December 8, 1824).
(Finlay) 61, 62.
Westward of any degree proposéeI during^ earlier negotiations-Sir C. Bagot's
revised instructions. (Finlay) 49; (Watson) 371.
Text of Article III. (Finlay) 12.
I

^ " n S n ^ W

perpetual'rigM to African 2 S £

St. Lazarus, archipelago of—
D e l t a ' s aUeged discoveries. (Fmlay) 96, 97.
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Salisbury, Marquis of—Secretary of State for Foreign Affairs, Great Britain—
Acts of possession, principle laid down with regard to, in despatch to Mr. Choate [October,
1899]. • (Finlay) 298.
Bayard's, Mr., despatch of November 20, 1885, acknowledgment of—Omission to contradict
Portland Channel argument construed by United States as admission of its justice.
(Finlay) 142, 144, 145.
Compromise securing Dyea and Skagway to the United States and Pyramid Harbour to"
Canada proposed—Choate-Salisbury correspondence of 1899. (Finlay) 321.
Mountain boundary—" No such continous range of mountains running parallel to the coast 1
as was contemplated by terms of Treaty of 1825—Letter to British High Commissioners (July 19,1898). (Watson) 413, 424 ; (Taylor) 553. '
Probably a statement of a contention. (Carson) 653.
Statement had no binding power. (Alverstone) 653.
Schwatka's, Lieutenant, Report of military reconnaissance fixing points on international
boundary—Protest on behalf of British Government (August 27, 1887). (Finlay) 317 ;
(Robinson) 477 ; (Carson) 648; (Dickinson) 812, 813.
Ten marine leagues limit—Application to entire line from 56° N. to 141° W.—Letter to High
Commissioners in 1898. (Watson) 432.
White Pass trail—Report as to grant of Charter by Alaskan authcrities—Protest. (Finlay)
320.
Salmon River—
Direction suggested for boundary line between Portland Channel head and the 56th parallel.
(Alverstone) 575 ; (Dickinson) 714.
Schools—
Haines, public school at, established by United States in 1885. (Dickinson) 808.
Lynn Canal, head of—Schools established by United States' citizens, 1880 and 1881.
(Dickinson) 807.
Number of, in Alaska in 1888—Governor Swineford's Report, (Dickinson) 814.
Schwatka's, Lieutenant, military reconnaissance—
Report fixing points on international boundary—British Government protest. (Finlay) 317 ;
(Robinson) 477; (Carson) 648.
Protest had no reference to Lynn Canal, and gave no notice to United States of British
claim to heads of inlets. (Dickinson) 812, 813.
Scott, ColonelInquiry in regard to Indians of the lisière—
Instructions given to Colonel Scott. (Robinson) 479, 480.
Report placing Indian tribes in United States' territory. (Dickinson) 821, 822.
Taking possession—Proceedings of Colonel Scott could not reasonably be considérée,
as a taking possession of anything. (Robinson) 480, 481.
Tongass Island, choice of, for United States' military post on north side of Portland
Channel—Report (1867). (Finlay) 128.
Report must be read with map on which Portland Channel was marked as south of
Wales Island. (Dickinson) 698, 699.
Map of Portland Channel region—Evidence on Portland Channel question.
(Dickinson) 698, 699, 710, 822.
Sea Fisheries Act, 1883—
Width limit of territorial waters fixed by. (Finlay) 220.
Seattle Chamber of Commerce ReportCanadian claim to inlets, discussion of. (Robinson) 484 ; (Carson) 652.
Second question—
See Portland Channel—What cbannel is the Portland Channel ?.
Settlements—
See titles Establishments, Hudson's Bay Company, and Occupation.

(Finlay) 128 I
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Seward, Mr.—
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(Finlay) 311, 312; (Watson)

b r i f S n k f a ^ W a ^ U n i t f d + S t a t e < ^ ^ F i t e d possession o f - N o record of protest on
beliall ot C a n a d a - S t a t e m e n t m Dominion House of Commons v(February 11, 1898)
(Dickmson) 818.
. .

Simpson m a p —
See House of Commons m a p , 1857.
Simpson River—
Marked in various maps b y d o t t e d line extending from head of Observatory Inlet—FinlayA y l e s w o r t h discussion, 155, 159.
Simpson, Sir George—Governor of Hudson's Bay
CompanyEvidence before House of Commons Committee in 1857, E x t r a c t from. (Dickinson) 788, 789.
Hudson's B a y Company lease of territory from Russian-American Company, 1839—54° 40'
t h e southern limit of Russian territory on the mainland. (Finlay) 132, 134, 135, 136,150.
L e t t e r t o m a n a g e r of Russian-American Company expressing desire for commercial relations
w i t h t h e Company (March 20,1829). (Watson) 356.
Simpson's travels, m a p s illustrating—
B o u n d a r y line shown on. (Finlay) 296.
Sinuosities of ' t h e coast—
Refer t o title Coast.
Sitka, Russian settlement.

(Watson) 359 ; (Carson) 588, 591, 594.

Arrowsmith m a p used b y negotiators—Doubt as to location of Novo-Archangelsk.
364, 408.
Establishment of.

(Finlay) 21.

D a t e of establishment, question of.
Latitude.

(Watson)

(Finlay) 27, 30, 34.

(Watson) 341.

(Watson) 366.

Opening t o commerce of British subjects—
F o r ever—British demand.

(Finlay) 56, 57 ; (Watson) 376, 377.

Russian.Plenipotentiaries'observations in reply to Sir C. Bagot.
Pecuniary

indemnity

mentioned

b y Sir C. Bagot

(Finlay) 41.

in event of Russia ceding Sitka.

(Finlay) 33.
Protection of, from British competition—Baron Tuyll's suggestion as to distance of frontier.
(Watson) 351, 352.
Russian reluctance t o accept any boundary excluding Sitka. (Finlay) 121.
Southernmost Russian post at time of negotiations preceding Treaty of 1825. (Finlay) 21.
Sitklan, island.

P o r t l a n d Channel runs north of.

(Finlay) 83.

Sixth Question—
. 1
,
.
,
See C o a s t - C o n t i n u o u s strip of coast running round heads of bays and mlets having been
decided against.

D a t e of establishment of town.

(Dickinson) 814, 830.

Subsequent to 1896, when Canadian claim to inlets was certainly known to United
S t a t e s Government.

(Carson) 655.

(For questions affecting jointly Dyea and S k a g w a y refer to Dyea).
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Southern (Continental) Boundary-—
Treaty of 1825 negotiations—
56° 30'—Bagot proposal in reply to observations of Russian Plenipotentiaries. (Finlay)
43. 44, 123.
Portland Channel, see that title.
Ten marine leagues inland from a point on coast corresponding to middle of strait to
north of Prince of Wales and Duke of York Islands—Third negotiations, Bagof
amended proposal. (Finlay) 38.
Southern (Water) Boundary—
British contention—Line ran 85 degrees east to Pearse Channel, leaving triangular space in
dispute. (Watson) 392.
Commencement point of boundary line, see that title.
Cross Sound (57f° N.)—Bagot preliminary proposal. (Watson) 381, 382.
Discrepancy between actual latitude and latitude given by Sir C. Bagot. (Finlay) 30, 31.
Degrees of north latitude suggested—
51°—Russian claim asserted in Ukase of 1821. (Finlay) 21, 22, 119.
54°—Russian proposal, second negotiations. (Finlay) 31,120 ; (Watson) 367.
Fifty-four-forty (54° 40'), see that title.
Fifty-fifth (55th) Parallel, see that title.
56° 30'—Sir C. Bagot's proposal. (Finlay) 123, 125.
57°—British proposal. (Dickinson) 739.
Instructions from Mr. G. Canning. (Finlay) 28, 29. (Watson) 381.
Second negotiations—Bagot-Poletica discussion. (Finlay) 29, 30, 31, 32, 33.
Direction simply means—| Go to Portland Channel and go north along it. (Robinson) 453.
Duke of Clarence's Sound, line drawn from southern end as far as middle of strait to north of
Prince of Wales and Duke of York Islands, thence eastward to mainland—Third
negotiations, Bagot final proposal. (Finlay) 43.
54° 40' v. direct line, see title Fifty-four-forty.
Identical line as southern boundary for United States and Great Britain—Intention of the
negotiators. (Taylor) 519.
Maps before the negotiators—Discrepancies as to latitudes. (Dickinson) .694.
Northerly direction of boundary line, see Fifty-four-forty.
Question to be decided by the Tribunal—
Answer desired by Great Britain. (Finlay) 112.
Answer desned by United States. (Finlay) 112 ; (Watson) 387.
Sitka and Russian settlements upon the islands, Line comprehending. (Finlay) 34, 35, 123.
Strait to north of Prince of Wales and Duke of York Islands, Une drawn through middle
until it strikes mainland—Third negotiations, Bagot amended proposal. (Finlav)
38
JJ
121 ; (Watson) 383.
Tuyll's, Baron, suggestion—Southern point of Prince of Wales Island and Observatory Inlet.
(Finlay) 27 ; (Watson) 351.
Injury which proximity of British posts would cause to Novo-Archangelsk.
&
351, 352.

(Watson);

v

Sovereignty, Russian exercise of—
See title Coast:—Sovereignty of mainland coast.
Spain—
Treaty between Spain and Great Britain—Precedent cited by Russia for maritime iurisdiction
claimed by Ukase of 1821. (Watson) 345.
Spanish claims on North-west Coast—
Caamano's explorations. (Finlay) 83.
Extent of claims. (Carson) 589, 591.
Cape Blanc in latitude 42° 50' N. (Finlay) 88.
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Spanish claims on North-west Coaat-(continucd ) Caamano's explorations—(continued ) —
Middleton's, Mr., Memorandum of 1823. (Robinson) 464.
Northern limit of Spanish exploration in 1779 or 1780-Nootka Island. (Taylor) 511 512
Priority of discovery by Spanish navigator, question of. (Watson) 347
Russian recognition of the rights of Spain. (Finlay) 32 ; (Carson) 589, 591
Transference to the United States. (Finlay) 30 ; (Watson) 358 ; (Taylor) 512 ; (Carson) 59
Spanish map—
Mountains and boundary line, relative position. (Finlay) 296 ; (Taylor) 538.
Squire, Senator—
Speech in Congress—Inlets question, &c. (Carson) 652.
Stanford's map, 1887. (Finlay) 297.
Statute of Limitations—
No Statute of Limitations between nations which bars a ! jrht otherwise good. (Finlay)
322, 323.
Stephen's Passage—
Boundary negotiations, Treaty of ]

(Finlay) 34; (Watson) 382.

Stewart's Lake—
Hudson's Bay Company's trading station. (Fmlay) 22.
Distance from coast. (Watson) 353, 357.
Stikine R i v e r Boundary determination—
Conventional boundary at Bucks agreed on in 1875—Local arrangement not sanctioned
by central authority. (Finlay) 313.
Crossing point of boundary—Determination proposal in 1873. (Finlay) 311 ; (Watson)
331 ; (Dickinson) 799.
British projected settlement on, see | Dryad " affair.
Gold discoveries. (Finlay) 311.
Effect in increasing urgency of boundary question in British Columbia. (Dickinson)
799.
Hunter Survey of 1877, see Hunter.
Navigation rights granted by Treaty of 1825—
Barrier theory. (Taylor) 552, 553.
Limitation of, by Treaty of Washington of 1871—Decision in case of Peter Martin.
(Finlay) 313.
Russian Survey of 1837. (Finlay) 305.
Survey of 1893—Mr. Mendenhall's directions to Mr. Tittmann. (Finlay) 203.
Survey carried back 10 marine leagues from mouth of Le Conte Bay—Sheet No. 4 of.
Survey. (Finlay) 205.
United States acts of occupation between 1867 and 1872. (Dickinson) 792.
Vancouver's narrative, omission from. (Finlay) 95.
Storehouses in Portland Channel RegionErection of, by United States in 1896—Admission of act as evidence before Tribunal,
question of.
Bayard's, Mr., despatch of November 20, 1 8 8 5 - S t < ^ ° ™ J ^ g ^ X T S a n n e l
British Government's supposed acquiescence m Mr. Bayards .Portland unannei
argument. (Finlay) 141, 142, 145.
Ceremony as of taking possession, of new ^ ^ T ^ f a ^ f t 2 j } in Captain
Gailliard's letter to General Craigen (November 3, 1896). (imlay) I4o, 14/.
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Storehouses in Portland Channel region—(continued)—!
Erection of, by United States in 1896—(continued)—
Ceremony as of taking possession—(continued)—
Ceremony quite without significance and observed equally in the case of Storehouse
No. 3, which was on undisputed United States' territory. (Dickinson) 699, 700,
701, 702.
Protest on behalf of British Government—
Pauncefote's, Lord, despatch to Lord Lansdowne (March 20, 1902). (Finlay) 147.
Raikes's, Mr., despatch (September 6, 1902). (Finlay) 148.
Storey, Mr. Justice—
Rivers—A river might be an arm of the sea. (Robinson) 472, 473.
StoweU, L o r d Louisiana boundary—Opinion that political coast line was outside mud islands at mouth of
Mississippi River. (Taylor) 545.
Sub judice—

British

ontention that the entire boundary question had been in controversy from 1872
itrds, refer to titles Notice and Action outside the Treaties.

Sumner, Mr.—
Disputed territory a terra incognita in 1867—Extracts from speech. (Robinson) 491, 492.
Investigation of facts connected with Russian title to North-west Coast. (Watson) 327.
Purchase of Alaska by United States—Desire to anticipate Great Britain. (Carson) 634.
Sumner Map. (Dickinson) 779, 824.
Boundaiy running round heads of bays and inlets. (Watson) 329.
• Imaginary representation of boundary line. (Carson) 635, 636.
Sumner Strait;—
Treaty of 1825 negotiations. (Finlay) 38, 121, 224.
-Supreme Court of the United States—
Authority, &c, with reference to the doctrine of acquiescence. (Taylor) 554.
Survey—
Chilkat River—Russian survey of mouth of river. (Finlay) 306.
Construction of Treaty of 1825 necessary before a survey could be of any use—Mr. Dawson's
opinion. (Robinson) 463.
Cost, estimates of—United States estimate. (Finlay) 311.
Hunter's, Mr., Survey of 1877, see Hunter.
| Joint survey agreed on by the Treaty of 1892. (Finlay) 7.
Commencing operations at head, not at entrance of Portland Channel—Evidence of
British Government's acquiescence in justice of United States claim as to Portland
Channel—United States contention. (Finlay) 145.
Finlay's, Sir R., comment—"Mere flimsy," 145.
Mouth of channel survey carried out by United States. (Finlay) 148, 149.
Mendenhall's, Mr., directions—
1893—Measurements to be taken from general trend of mainland coast—
Stikine River survey—Survey carried back 10 marine. leagues from mouth of
Le Conte Bay—United States sheet No. 4. (Finlay) 205, 206.
Taku Inlet Survey—Line carried back only to a point 10 marine leagues from
mouth of inlet—United States Survey Map No. 8. (Finlay) 205.
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irveys—(continued )—
Joint survey agreed on by the Treaty of 1892—(continued)—
Mendenhall's, Mr., directions—(continued )—
1894—No directions given as to measurement from
Canal survey measurements taken from a point b
(Finlay) 206, 207.
Mo
>ealed to
Mo

1 line of const—I.vun
i month of Taiya Inlet
[nited States, $eê title

Purpose of, as stated in Convention of 1892, to afford materials for delimitation under
the Treaty. (Finlay) 207, 321 ; (Carson) 651.
Report of Commissioners—United States' Memorandum showing that the Report
was held by United States to provide materials for delimitation under the
Treaty. (Finlay) 208.
Surveyors took no cognizance of occupation of territory Not intended to do more
than get information. (Robinson) 499.
Why did the United States consent to a preliminary survey if every question had
been settled? (Robinson) 496.
Partial deUmitation of boundary proposed in 1873—Survey authorized by Canada. »«
Stikine River—Russian survey. (Finlay) 305
Surveys prior to Vancouver, question of. (Fii
Treaty of 1867—Russian information to Uni
surveyed. (Watson) 327.
Unascertained line—British contention that be
see title Determination.

c had never been
îascertained line,

Swineford, Governor—
Administration of Alaska—Reports of 1885 and 1888
Taiya Inlet—

Taku B a y Order given fo

by Rusi

Taku River and Inlet—
Crossing point of boundary—D
331, 332 ; (Dickinson) 799.
he Russians 1834. (Finlay) 301.
Discovery
Length of inlet. (Finlay) 205
mization of. (Dickinson) 830.
Mining law
indin"- of United States' officials that
to^
bTfôïîowed. (Finlay) 205.
Line stopping short of heads of inlets—Possibil
(Finlay) 204.
Mendenhall's, Mr., directions to Mr. McGrath, a po
less than 30 nautical miles from coast ot maml
its general trend. (Finlay) 203, 204.
Survey Map No. 8—Line caried back only to a poi
inlet. (Finlay) 205.
TT *+ -.rl States ac fc nf «^fnnation
?cupatk between 1867 ]

i 1873. (Finlay) 311, 312 ; (Watao

(Dickinf

Boundary represented -without
(Finlay) 295.
r Inlet shown on. (Finlay) 157, 158.
Portland Canal and Observato
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Taylor's, Mr., " Treatise on International Law "—
Construction and interpretation of Treaties, rules governingCriticism of Mr. Taylor's statement. (Robinson) 455, 459.
Distinction between construction and interpretation—Impossibility of supplying a casus
omissus. (Robinson) 465.
" When two meanings are admissible, that is to be preferred ^hich is least tothe advantage.,
of the party for whos< 3 benefit the clause is inserted." (Robinson) 473.
a Marine Leagues Proviso Application of 10 marine leagues limit only in event of horseshoe
formations where mountains receded (British contention) v. Application of 10 marine
leagues limit to the whole line in event of entire absence of mountains (United States
contention). (Watson) 429 ; (Carson) 606.
Absence of mountains—Did the Treaty contemplate such a possibility as entire absence of
mountains ?—
Aylesworth-Watson discussion, 436, 437.
Treaty did not provide for that case—Supposition that there would be mountains.
(Finlay) 191, 192.
Absurdity of dropping mountain line because it gave too broad a lisière, and accepting another
which would make it much broader—Ocean and coast question. (Robinson) 443.
Before anything could be assumed about 10 marine leagues limit, must assume what particular mountains negotiators were talking about. (Carson) 606.
Both sides agreed to 10
leagues distance in Treaty of 1825 negotiations. (Watson)
433 ; (Taylor) 551.
British position before the Tribunal inconsistent with position stated British Case, alleged.
(Watson) 429, 430.
Choice of 10 marine leagues—Reasons for fixing upon the number 10—
Because that distance, in the minds of the negotiators was approximately coincident with
position of mountains—Faden map, Representation of mountains at point designated
m Bagot amended proposal. (Dickinson) 678.
Number of ^leagues had nothing whatever to do with place where mountains were
supposed to be—Blank left for number of leagues in Mr. Canning's draft (Carson)
606.
| Colonist " newspaper of British Columbia—Admission as to width of lisière. (Taylor) 552.
Continuous strip of coast upon the mainland—Consideration of Question 5 entirely dissociated
from 10-marine league range. (Dickinson) 732.
Drawing of United States Une—
Absence of comment as to how it was to be carried out. (Carson) 609.
United States line as proposed would go through highly mountainous country
J
259; (Carson) 584, 585.
'

(Tinlav)
*'

y

Horseshoe formations—Restricted application of 10 marine leagues limit—British contention
(Watson) 429.
Authority for making any difference in the width whether the entire mountain chain
was 10 marine leagues distant or not ? (Watson) 433.
Canning's, Mr., description, "immense tracts of territory," inapplicable to horseshoe
formations. (Watson) 430, 434.
Irreconcilable construction of Article VII of Treaty of 1825. (Watson) 431.
Horseshoe formations, Application to, and also to entire line if mountai were absent
(Watson) 431, 433.

L1_

Iddesleigh's, Lord, letter to Mr. Phelps—Evident of opinion that 10 marine leagues limit
would apply to whole line. (Watson) 432.
Impossible to draw 10 marine leagues Une alleged—Why not?—It was drawn on Faden map.
(Watson) 433.
Language of the Treaty referred to th
line, and not merely to a portion. (Watson)
428, 432.
Maps, evidence of, as to 10 marine leagues proviso—
Entire Une—
AppUcation of 10 marine eagues limit. (Watson) 432.
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Ten marin e leagues proviso—(conti
Maps, evidence of— (continued )
E ntire line—(continued)—
Maps put forward in
I n t e n t i o n w a s to m a k e the lisière 10 leagues in width.

(Taylor) 551.

Mountains—Maps did n o t show as alleged t h a t the 10 marine l e a&* ™ Kmif
^ ^ . M
w i t h t h e mountains. (Carson) 606.
corresponaea
N e g a t i v e expression in t h e T r e a t y of 1825, « shaU not be wider " &c —
I n t r o (Watson)
d u c e d b y 435.
Russian negotiators

" i n accordance
«f TEngland.
T ^ I ~A •>
0 >, 00 of
accoroance with
witn tt hh e* ™
wishes

I n v a r i a b l e distance of 10 marine leagues—What distinction can be made between the
horseshoe formations and t h e entire line ? (Watson) 433.
Parallel t o t h e coast—Line governed by coast was to be parallel to the coast whether
m o u n t a i n or 10 marine leagues line. (Robinson) 456.
| P a r t o u t , " m e a n i n g of. (Watson) 428.
Pelly's, Mr., declaration, evidence of. (Watson) 430.
Reasons for introduction of 10 marine leagues proviso Meaning, S e c Canning's, Mr. G., distrust of the maps—Despatch and Draft Convention (July 12,1824)—
F o u r t h negotiations.
(Finlay) 50, 52.—Despatch and Draft Convention (December 8, 1824)—Fifth negotiations. (Finlay) 61, 62, 234 ; (Robinson) 461.
Canning's, Mr. G., reasons for inserting 10 marine leagues Umit, and understanding that
it appUed absolutely. (Watson) 430, 431, 434, 435.
Canning's, Mr. S., s t a t e m e n t — " I have concluded a T r e a t y exactly in accordance with
y o u r instructions. (Robinson) 461, 462.
Definite description of boundary.

(Watson) 401, 403, 430, 431.

Hudson's Bay Company suggestion.

(Finlay) 48, 235.

Purposes a n d desires of b o t h Parties to t h e T r e a t y of 1825 satisfied b y the United
S t a t e s line.

(Watson) 441.

Russian dissatisfaction expressed on conclusion of Treaty—Count Nesselrode to Count Lieven.
(Finlay) 64, 234.
Russian negotiators, position of—If the intention was that the lisière might be anything
less t h a n 10 marine leagues in width, it proved t h a t the Russian negotiators
w e r e indifferent to t h e w i d t h question, because they were secure of t h e inlets.
( W a t s o n ) .435, 436.
Salisbury's, Lord, interpretation of 10 marine leagues limit—Letter to the High Commissioners
in 1898.

(Watson) 432.

S u m m a r y of T r e a t y of 1825 negotiations.
T e x t of Article I V of T r e a t y of 1825.

(Taylor) 551 ; (Dickinson) 767-770.

(Finlay) 14; (Watson) 428.

T h r e e conditions necessary before the 10 marine leagues limit was resorted to at all.
(Finlay) 192.
Uniform w i d t h of 10 marine leagues and abolition of mountain b o u n d a r y A g r e e d on b y Parties to T r e a t y of 1825, unless the mountains actually reduced it.
(Watson) 372.
Hudson's B a y Company's criticism of Russian Contre-Projet

(third negotiations).

(Watson) 374.
B a g o t amended proposal, third negotiations.

(Finlay) 38, 216, 234 ; (Watson) 372, 435.

British refusal to agree to elimination of mountain boundary.
Russian proposal.

(Watson) 402, 403, 412.

(Fmlay) 56, 216, 237.

Nesselrode's, Count, explanation of proposal.

(Finlay) 59.

R e t u r n to Sir C. Bagot's amended proposal. ^ (Watson) 412, 435.
S u m m a r y of T r e a t y of 1825 negotiations.

(Dickinson) 767-770.

. T u r n e r - F i n l a y - L o d g e discussion, 189, 190, 191.
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î marine leagues proviso—(continued )—
Uniform width of 10 marine leagues—(continued )—
United States claim reverting to Russian proposal with the modification that the line
should never be nearer salt water than 10 marine leagues. (Finlay) 17, 1», bl,
185.
Amount of territory acquired by the United States under the claim. (Finlay) 18.
Line representing coast drawn parallel to line representing United States elaim,^
position of. (Finlay) 18.
Maps put forward in case for the United States. (Finlay) 16, 17.
Utmost extent which the British Government would concede—Narrower limitation it
possible—Canning-Bagot instruction. (Finlay) 50.
-ritorial claims—
British claims to North-west Coast—
Absence of claim—
Canning's, Mr. G., despatch emphasizing the maritime jurisdiction question, and
stating that territorial possession was a matter of comparative indifference
(December 8, 1824). (Watson) 356.
Until 1821 Great Britain never claimed any title whatever. (Watson) 352.
Claims prior to Treaty of 1825—Evidence of Faden map. (Carson) 591.
Fifty-ninth parallel, claims had always extended to—Sir C. Bagot's statement. (Watson)
381.
Hudson's Bay Company, see that title, sub-heading Occupation.
Nootka Convention—Groundlessness of claim under. (Taylor) 511, 512.
Wellington, Duke of, inquiry in 1822 as to whether Great Britain had any claim. (Watson) 352, 353.
Joint negotiations proposed, Great Britain and United States, 1823—Territorial claim a
matter for separate settlement. (Finlay) 29.
Russian claims—
Behring Sea Case—Great Britain and United States together derided the territorial,
claims advanced by Russia as foundation of her maritime jurisdiction claims.
(Robinson) 464.
59° N.—
Refusal to grant trading, &c, privileges north of 59°. (Carson) 630.
Russia's claim to territory to the north never seriously questioned. (Watson) 362 ;
(Dickinson) 692.
Middleton's, Mr., Memorandum of 1823—No territorial claims below 61° N. advanced by
Russia in 1790, none below 60° in 1799. (Robinson) 464, 465.
Russian Ukase of 1821, extension of Russian frontier from 55th to 51st parallel—Never
seriously disputed, especially by England. (Watson) 346.
Sixtieth parallel (60°)—Russian right of possession anything but Well established—Sir
C. Bagot's contention. (Finlay) 32 ; (Carson) 560.
Southern Umit of Dominion' in 1779 or 1880—Island of Nootka.
512.

(Tavlor)
511
J
J
'

v

Watson's, Mr., argument that Russia would never have taken so little having so much
to give. (Robinson) 464, 465.
Refer also to title Coast—Sovereignty of mainland coast.
Russian explanation of extent of territory left for British expansion—Treaty of 1825
negotiations. (Watson) 361.
Spanish claims—
Admission of claim by Russia in 1790. (Carson) 589, 59L
Middleton's, Mr., Memorandum of 1823. (Robinson) 464.
Tran

( c Ï Ï o n ) 594 ^ ^

S t a t e S Unde1

'

Treaty

°f

1819,

(WatBon)

358

; (Taylor) 512;

United States' pretensionsEqual pretensions with Great Britain and Russia asserted (1823). (Finlay) 28, 30.
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Territorial cl aims—(continued )
United States' pretensions— (continued)—
No territorial claims as high as 51° north latitude. (Finlay) 28
fc^flH

virtueof Treaty of 1819. (Watson)

Refer also to titles Discovery and Occupation.
Te

^Fmkyf2?arCati011

preferable

to

W

occupancy-Treaty of 1825, views of negotiators.

Territorial waters—
Barrier theoryNot interrupted by crossing inlets, provided that the
inlets were territorial waters.
(Finlay) 221, 222, 223.
United^ States' claim to barrier by water in addition to barrier' by land. (Carson)
Coast Une, settlement of—Value of territorial waters question. (Finlay) 184.
Extensive claims of United States—Delaware Bay instance. (Finlay) 219.
Law in regard to territorial waters—
Blackburn's, Lord, statement in connection with Concepcion Bay case—Differences of
opinion as to what is a | bay " in this connection. (Finlay) 218.
Bluntschli's Droit International statement. (Finlay) 217, 218.
Lynn Canal—United States' claim that the head of Lynn Canal was the ocean, irreconcilable
with territorial waters. (Robinson) 445.
Norwegian fjords—Mr. Graham's Memorandum in connection with the Behring Sea
Arbitration. (Finlay) 219.
Political coast line—Interior water was territorial water. (Taylor) 546, 547, 548.
Right of passage—
Rivers and inlets—Right of navigating an inlet so far as it formed territorial waters
would be given by the law of nations in cases where right of navigating the
river existed. (Finlay) 19.
Criticism of contention. (Dickinson) 776, 777.
Territorial waters subject to the general law of nations. (Finlay) 221.
Width l i m i t British contention not confined to 6-mile limit. (Finlay) 220, 229.
Lynn Canal, difficulty in applying general principles to .so curious a geographical locality.
(Finlay) 220.
No necessary limit—Depth of inlet in proportion to its breadth the determining factor in
deciding Avhat should be considered territorial waters. (Finlay) 219.
Thalweg theory—
Arm of the sea, application to—David Dudley Field's statement, &c. (Taylor) 531, 532.
Doctrine could have no application to the state of circumstances existing at the entrance
of the present Portland Inlet. (Carson) 569.
Meaning of Field's statement—Alverstone-Taylor discussion, 532.
Modification of Grotius and Yattel-Mid-channel replacing middle of the river as line of demarcation. (Taylor) 531.
Portland Channel, application of theory to, see Portland Channel-What channel is the
Portland Channel %
Thanks on behalf of the United States' Government—
Friendliness and consideration shown by British Government and its representativesGeneral Foster's remarks, 833.
-Refer to titles Southern (water) boundary, Fifty-four-forty, and Fifty-five.
Third questio
^ " T ' ^ Z u Z i r e f e r e e to, as on bounda.y between AUaka and Britieb Columbia-K, port
1
fseptembe' 27, 1869). (Finlay) 127 ; (Dickmson) 697.
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Thorn, Mr. F . — United States Coast and Geodetic >
Direction of b o u n d a r y Une—
General t r e n d of coast—Opinion t h a t boundary line should be r u n parallel w i t h i
trend of coast. (Robinson) 495 ; (Carson) 650.
Line along certain mountain summits proposed (1888).
R e p o r t of

United

States

(Carson) 649.

Geodetic Survey, instructions

Protest on behalf of G r e a t Britain.

for

preliminary

survey-

(Finlay) 3 2 0 ; (Carson).650.

Vagueness of protest—No notice of claim to heads of inlets.

(Dickinson) 815.

Thornton, Sir E.—H.M. Minister at Washington—]
Determination of b o u n d a r y proposals—
Commission for definition of boundary, F i s h - T h o r n t o n - discussion—Extracts from letters
to E a r l Granvule (1872).

(Finlay) 310 ; (Carson) 638.

Discussions h a d no relevancy to inlets question.

(Dickinson) 796, 797, 802.

Partial demarcation of boundary, fixing points on rivers—
Derby, Earl of, letter to (September 29, 1875). (Dickinson) 802.
GranvUle, E a r l of, despatch to ( F e b r u a r y 15, 1873). (Finlay) 311 ; ( W a t s o n ) 331 ;
(Carson) 639.
Stikine River provisional b o u n d a r y — T h o r n t o n - E v a r t s correspondence (1878). (Finlay)
198.
Tide water—
See title Coast.
Tittmann, Mr.— United States Coast and Geodetic Survey—
| Coast " used in sense of g e n e r a l line of coast. (Finlay) 210.
Mountain r a n g e parallel to t h e coast, non-existence of—Report, inclosing depositions. (Finlay)
250, 251.
Tonga's P a s s a g e —
Latitude of mouth.

(Finlay) 8 1 .

Vancouver's narrative—Could T o n g a ' s Passage or Lincoln Channel h a v e been referred t o
as mouth of P o r t l a n d Channel ? — F i n l a y - L o d g e - T u r n e r discussion, 76, 77, 78, 79, 80, 81,
82.
T o n g a s s Island—
Evidence showing t h a t island w a s considered b y United S t a t e s to be on southern limit of
their possessions. (Finlay) 126, 127, 128.
Evidence h a d no w e i g h t in determining boundary.
697,698,699.

(Taylor) 535 ; (Dickinson) 696,

Tower, Mr. R.—Secretary to the Tribunal, 2.
Lord Salisbury's despatch to. (Finlay) 321.
Trading, Hunting, and F i s h i n g R i g h t s —
Articles of commerce prohibited in t r a d e with natives—Russian contre-projet—Fourth
tions. (Finlay) 52, 56.

negotia&

Coast mentioned in Article III—Reciprocal privilege of frequenting inland seas, & c , g r a n t e d
b y Article V I I of T r e a t y of 1825, see t i t l e Coast m e n t i o n e d in Article I I I .
E q u a l privileges for British subjects as were, or m i g h t be, stipulated for with Russia b y
any other n a t i o n — T r e a t y of 1825 negotiations. (Finlayj 49. 57, 58. ( W a t s o n ) 378 ;
(Taylor) 519.
Digest of T r e a t y of 1825 negotiations showing t h e intention of negotiations.

(Taylor)

Exercise of t r a d i n g , & c , rights constituting proofs of Russian occupation a n d possession,
refer to titles Occupation, a n d Coast—Sovereignty.
Joint Convention between G r e a t Britain, U n i t e d States, a n d Russia proposed—
Bagot's, Sir C , letter to Mr. G. Canning (October, 1823). (Finlay) 30.
Great Britain declining j o i n t negotiatic
358.
i d waters,

? title Navigation

account of Monroe do*
rights.

(Watson;.

T r a d i n g , H u n t i n g , and Fishing RightS-(continued

)_

Nesselrode's, Count, description of the conciliatory offers made to England.
S e t t l e m e n t arrived a t b y adoption of terms of United States T r e a t y of 1824.

(Finlay) 48
(Finlay) 60

T r e a t y of 1818, see t h a t title.

iFor
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Transfer of Alaska from Russia to United States, see title Purchase.
T r e a t i e s of DeUmitation—
Title to possession of territory
E x p e d i e n t substituted for titles b y discovery and occupation. (Taylor) 503.
Significance of—Does it amount to anything serious, or is it a mere boundary on paper
to be located when necessary, &c. ? (Taylor), 503, 504.
T r e a t y of 1818—Great Britain a n d United S t a t e s T r a d i n g rights west of Rocky Mountains—Equality of rights between United States and
Great Britain. (Fmlay) 306.
E q u a l rights of G r e a t Britain and United States below 54° 40'—Sir T Twiss's interpretation of t h e Treaty. (Taylor) 513, 534.
Nesselrode's, Count, deduction t h a t b y this stipulation England recognized her rights to
&
be doubtful. (Finlay) 46, 119.
T r e a t y of 1819—United S t a t e s a n d Spain—
Spanish claims t o North-west Coast transferred to United States.
5 1 2 ; (Carson) 592.

(Watson) 3 5 8 ; (Taylor)

T r e a t y of 1824—United States and Russia—Articles I a n d I I , substituting for all t h a t referred to maritime jurisdiction in drafts of Treaty
of 1825—Mr. G. Canning's despatch (December 8, 1824). (Finlay) 60.
Canning's, Mr. G., knowledge of—Sir C. Bagot's letter (April 5 (17), 1824).
689.

(Dickinson)

D a t e of signing—Signed on the very day t h a t Count Nesselrode's despatch was written to
Count Lieven, explaining refusal of British terms. (Finlay) 118.
Fifty-four-forty—Influence of T r e a t y of 1824, see title Fifty-four-forty.
Prominence in t h e minds of the negotiators of t h e T r e a t y of 1825.

(Finlay) 58, 117, 118.

Provisions of, a d o p t e d in T r e a t y of 1825—Presumption that provisions were similarly
construed in both Treaties. (Dickinson) 739.
Reciprocal privileges below 54° 40'—United States' power to grant such privileges clearly
a d m i t t e d b y Mr. Robinson—Equal right secured to Great Britain b y Treaty of 1818.
(Taylor) 512, 513.
T r e a t y of 1825—Great Britain and R u s s i a Aspect of T r e a t y as if it h a d been the result of same procedure as T r e a t y of 1867, without
Protocols, &c.

(Robinson) 442.

Construction and interpretation of Treaties, rules for, with special application to construction
and interpretation of T r e a t y of 1825.
Action outside the Treaties, see t h a t title.
Acquiescence, see t h a t title.
British view of construction of T r e a t y of 1825.

(Finlay) 11-19.

Casus omissus No Court or other expounder could supply a casus omissus in a T r e a t y
a n y more t h a n in a l a w — E x t r a c t from Mr. Taylor's treatise on international law.
(Robinson) 465.
Common-sense r u l e - F i r s t ascertain the dominant purpose of the transaction then
r ^ o n s t r u e subordinate matters as to harmonize with t h a t purpose, ( l a y l o r )
520.
Distinction between construction and i n t e r p r e t a t i o n - E x t r a c t from Mr. Taylor's treatise
on international law.

(Robinson) 465.

Intention of t h e parties, w e i g h t to be attached t o - L o r d Westbury's epigram. (Robinson)
459.
i/i-Sit*.**
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Treaty of 1825—(continued )—
Construction and interpretation—(continued )—
Interpretation put upon the Treaty by the Parties concerned.
(Dickinson) 731, 732.
Acquiescence may be looked to as indicating an understanding and an interpretation. (Dickinson) 732.
Knowledge required—General knowledge possessed by the Parties to the Treaty.
(Robinson) 457.
Negotiations, admission of, as evidence before the Tribunal, see title Action outside the
Treaties.
Rules for admission of evidence—
Common law rules as to admission of evidence, extent and appUcation. (Robinson)
456, 459 ; (Taylor) 519.
Nothing to do with rules of evidence before the Tribunal. (Taylor) 501.
Rules applicable to differences in different countries. (Robinson) 456.
Negotiations always referred to. (Robinson) 456.
Taylor's, Mr., statement, criticism of. (Robinson) 456, 459.
Treaty of 1825, both Parties governed by English common law, therefore
rules of English common law should apply. (Robinson) 456.
See also title Evidence.
Rules for interpretation. (Watson) 337, 338; (Taylor) 519, 520.
Vattel's rules. (Dickinson) 733, 734.
Text of Treaty, pre-eminent importance of. (Carson) 558.
Question was not what the negotiators at different times proposed, but what tbey
finally agreed upon. (Robinson) 457.
Wording of Treaty—
"Articles . . . depend for their force entirely on the general acceptation of the
terms in which they are expressed "—Mr. S. Canning's letter to Mr. G.
Canning after conclusion of Treaty (April 3, 1825). (Robinson) 461, 462.
Terms used in the Treaty should be given due proportion of weight, but decisions
should not turn on questions of grammatical structure, and unless some overruling reason appears, it should be assumed that negotiators used words in
their ordinary sense. (Dickinson) 657, 658.
Words in which Treaties are framed must govern their construction.
461..

(Robinson)

Difficulty and doubt occasioned by Treaties referring to natural features which do not exist,
&c.—Instances of other Treaties. (Robinson) 443.
Negotiations—General review. (Finlay) 19-65.
Divisions into which the negotiations fall in order of date and order of subiect
J
(Finlay) 23.
Objects of the contracting Parties.
438, 441.

(Watson) 338, 346, 360, 365, 366, 367, 380 381,
'

Bagot's, Sir C, statement. (Finlay) 35.
Barrier v. point d'appui, see title Coast—Continuous strip.
Certainty, establishment of. (Dickinson) 734.
Definition of area of possession so as to remove difficulty inherent in titles by
discovery and occupation. (Taylor) 503.
Order of Articles—Mr. G. Canning's refusal to agree.to transposition. (Watson) 356.
Preamble-Description of boundary line in Mr. G. Canning's Draft Convention (July 2,
1824). (Fmlay) 51.
\ J >
Russian claim of title to territory ceded to United States in 1867—Treaty of 1825 offered
as evidence to United States. (Watson) 327.
(For discussion of particular provisions, refer to titles Commencement point, Coast, Mountain
uounaary, &c.).
Treaty of 1867—
Purchase of Alaska by the United States, see that title.
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T r e a t y of 1871 (Treaty of Washington)—
Rivers, reciprocal navigation rights secured to British and American citizens.
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7 of 1825 if heads of inlets

T r e a t y of 1892—Great Britain a n d United S t a t e s British contention t h a t the T r e a t y was an acknowledgment by both Powers t h a t the question
ot locality of boundary was still open. (Watson) 397.
Memorandum of United S t a t e s ' Government (May 30, 1 8 9 8 ) - N o assertion t h a t heads of
inlets belonged to United States. (Carson) 651.
Mendenhall's, Mr instructions as to survey showed t h a t entire boundary question was
still open. (Carson) 650, 651.
'
Foster's, General, letter s t a t i n g t h a t no mention of British claim to heads of inlets was made
a t conferences. (Dickinson) 815, 816.
Bowell's Sir Mackenzie's letter really a confirmation of General Foster's statement.
(Dickinson) 815, 816, 817.
J o i n t survey under terms of Treaty, see Surveys.
T r e a t y of 1903—Tribunal for adjustment of boundary question, 7.
Provisions of, refer to titles Action outside t h e Treaties, Powers and duties of the Tribunal. j
Mountain boundary, &c.
T r u t c h , Governor—Governor of British Columbia—
N e e d for definition of boundary line—Letter to Hon. J. Howe (July 11, 1872)—Letter
s u g g e s t e d no doubt as to interpretation p u t upon s coast." (Dickinson) 796.
Tupper, Sir C.—High Commissioner of Canada—
DaU-Dawson conferences in 1888—Dr. Dawson's views on the inlets question—
F o r m a l communication of, to Mr. Bayard by Sir G Tupper as executive officer acting for
G r e a t Britain. (Robinson) 484.
Position of Dr. Dawson as Canadian representative, Sir C. Tupper's opinion as to—
Non-endorsement of Dr. Dawson's views—Matter one to be dealt with by
experts, Sir G T u p p e r was not called upon to endorse or repudiate their views.
(Robinson) 489.
Sufficiently shown b y his formal communications of Dr. Dawson's views to United
States. (Robinson) 486.
T u r n e r Senator—Member of the Tribunal appointed by the President of the United States.
Coast Distinction between " general trend of the coast " and " trend of the general coast," 15.
Mountain boundary—Elevations between points of Mr. King's line—Did they indicate a
continuous elevation or did t h e y indicate heights of lower peaks which might be upon
one side or t h e other ? 277, 278.
Portland Channel entrance—Suggestion t h a t Vancouver's narrative referred to Tongass
Passage as m o u t h of Portland Channel, 78, 79, 82.
L a t i t u d e of mouth of Tongass Passage, 81.
Previous rights, recognition of, b y T r e a t y of 1 8 2 5 - J f the Treaty j was based on previous
r i g h t s of claimants, the lisière was Russia's before conclusion of the t r e a t y , bVl,
596, 597.
Vancouver's narrative, question as to negotiators' knowledge of—
Poletica, M. de, knowledge of—M. de Poletica's information taken from Coxe's "Russian
History "—Mr. Pelly's Memorandum, 87, 88.
W a s there no separate publication of charts up to 1825 ? 92, 93.
T u v l l Baron—Russian Representative at Washington—
Russian southern frontier, limits s u g g e s t e d - D e s p a t c h to Count Nesselrode, 1822. (Finlay)
27 ; (Watson) 351.
Evidence relied on by Great Britain in support of her Portland Channel contentions..
(Taylor) 534.
g
Q
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TuyU, Baron—(continued ) —
Russian southern frontier, Umits suggested—(continued ) —
Vancouver's narrative, knowledge of—Evidence of despatch (Finlay) 85, 86.
Suggestions contained in despatch of October 1822 could h a v e been obtained from
the maps—No evidence of k n o w l e d g e of n a r r a t i v e .
(Taylor) 5 2 2 ;
(Dickinson) 664, 665, 666.
Alternative fines suggested, U n d e r s t a n d i n g as to position of m o u t h of Observatory Inlet—Aylesworth-Dickinson discussion, 665.
Not one of t h e negotiators, a n d even if he h a d read t h e narrative, t h a t w a s no
proof t h a t Count Nessekode h a d read it. (Dickinson) 666.
Twiss, Sir T r a v e r s —
History of British claim to North-west Coast, examination of, in book on Oregon question.
(Taylor) 511.
Maps, uselessness of, in investigation of b o u n d a r y questions—Extracts from " O r e g o n . "
(Robinson) 475.
Position of, as advocate of British Empire in r e g a r d to her claims to North-west Coast—
Weight to be attached to admission against G r e a t Britain, &c. (Taylor) 511, 534.
Thalweg theory, modification of—Mid-channel as line of demarcation in place of middle of the
river. (Finlay) 107 ; (Taylor) 531.
T r e a t y of 1818—Equal rights of Great Britain and United States below 54° 40'.
512, 534.
Unuk River—
Survey of 1893—Mr. Mendenhall's directions to Mr. Dickins.

(Taylor)

(Finlay) 204, 206.

Utrecht, T r e a t y of—
Maritime jurisdiction claimed b y G r e a t Britain a n d F r a n c e .

(Taylor) 510.

Precedent cited b y Russia for maritime jurisdiction claimed in U k a s e of 1821.
345.

(Watson)

rtOs^SS

Value of territory in dispute—
F o r t Simpson, position of—Importance of islands a t m o u t h of P o r t l a n d Channel.

(Finlay)

84.
Slight value in 1872—Territory held to b e not w o r t h the cost of a survey.
Yukon territory, & c , main access to.

Pauncefote's, Sir J., letter (February 23, 1898).
Vancouver's Narrative a n d Charts, &c.

(Carson) 638.

(Finlay) 6 ; ( W a t s o n ) 331, 332.
(Dickinson) 820.

(Finlay) 19.

Authority of narrative (Finlay) 67, 83, 84.
Revision of greater p a r t of narrative, and comparison with charts—Advertisement t o first
edition. (Finlay) 84, 99.
United States contention as t o superior authority of charts.] (Finlay) 9 9 ;
Bayard's, Mr., criticism of Vancouver's mountain t o p o g r a p h y .

(Taylor)

(Finlay) 259, 260.

Editions of t h e narrative—
First edition, date of.

(Finlay) 68.

French edition—
Probability t h a t the F r e n c h edition was before t h e negotiators.
Second F r e n c h edition of Vancouver, existence of.

(Finlay) 101.

(Carson) 561, 568.

Second edition—
"

Ch

in
r e e reuCe
w h a t
/ (^rem1 1i a' "y )w40,
n oî'
, *°
T, - ! .
91 ; /(Dickinson)
670.

Date of.

h a d

before

been

call

e d P o r t l a n d Canal,

(Finlay) 68.

Narrative and charts sold together, advertisement t o second edition, &e.
Spurious and interpolated edition.

(Taylor) 524.

(Finlay)
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Vancouver's Narrative a n d Charts— (continued ) —
FU1
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P 8 ^ g * g e d in, British ships, &c.

(Carson)

Knowledge of Vancouver's narrative b y t h e n e g o t i a t o r s - B r i t i s h contention that they were
n s t r u c t e d . a n d influenced b y it m reference to Portland Canal v. United States'
contention t h a t there w a s a possibility of knowledge, but no affirmative evidence
oi it. ( l a y l o r ) 522 ; (Dickinson) 672.
Authentic i n f o r m a t i o n - V a n c o u v e r ' s narrative was the only authentic i n f o r m a t i o n impossible to credit t h a t during three years' negotiations it was not resorted *o by
J
t h e negotiators. (Robinson) 454.
Bagot's, Sir C , knowledge, question as t o —
Pelly Memorandum, see t h a t sub-heading.
River connecting Portland Channel with Hudson's Bay Company's territory,
suggestion—Comparison with Vancouver's statements. (Finlay) 94, 95, 96.
• ' C h a n n e l " substituted for " c a n a l " in speaking of Portland Channel—Indication that
t h e second edition of Vancouver was known to the Russian negotiators.
(Finlay) 40, 91 ; (Carson) 560, 562.
Criticism of Attorney-General's conclusion that second edition of Vancouver was in
the h a n d s of the Russian negotiators. (Dickinson) 670.
Examination of evidence advanced in support of British contention.
524.

(Taylor) 522, 523,

• L o n g i t u d e s — E a s t longitudes given in narrative, whereas the negotiators used west
longitudes—East a n d west longitudes given in maps. (Finlay) 71, 85, 94.
Maps a n d n a r r a t i v e published together contention.
son) 454 ; (Dickinson) 671.
Misstatement. in advertisement to French edition.

(Finlay) 92, 93, 94, 101 ; (Robin(Finlay) 106.

Middleton's, Mr., reference to Vancouver's narrative in Memorandum delivered t o
Count Nesselrode (December 17, 1823). (Finlay) 90, 91.
Not b e i n g one of t h e negotiators, Mr. Middleton's possible knowledge was valueless as evidence. (Dickinson) 669.
Negotiations, evidence of—Not a single word from beginning t o end wherein they
referred to Vancouver's narrative. (Dickmson) 671.
Painful a n d accurate examination of narrative needed t o understand
meaning. (Dickinson) 695.

Vancouver's

Pelly's, Mr., Memorandum, knowledge of, by Sir C. Bagot and Mr. G Canning—
Bagot, Sir C —
Inference t h a t he ultimately got the information, although the inclosures were
n o t sent in the first letter. (Finlay) 27, 28, 32, 35, 38, 90.
Lack of evidence to prove t h a t he received it. (Taylor) 523.
Poletica's, M. de, version of conversation with Sir C. Bagot, proving that the
latter h a d received Mr. Pelly's Memorandum. (Carson) 559, 560.
Conclusion t h a t because Sir G Bagot and Mr. Canning had the Memorandum, that
therefore they h a d examined the narrative—
Constructive notice—Application of principle b y the Attorney-General.
(Dickinson) 669.
References had nothing to do with Portland Canal—Unusualforpersons in that
position t o g o behind information supplied b y competent persons.
(Dickinson) 668, 669.
Despatch from Mr. G. Canning forwarding Mr. Pelly's statement to the Duke of
Wellington, 1822.

(E'inlay) 25, 90.

Passages where Vancouver's narrative is referred to.

(Finlay) 25, 26, 89.

Pelly's, Mr., references t o the narrative as i f . i t were known

t o everybody.

(Robinson) 454.
Poletica, M. de, reference to Vancouver's
^ ^ f * ^ * ^ ^ ^ * " *
Bay or Cook's Inlet—Despatch (February 28, 1822). (* inlay) 2i>, 8 t, 88.
No evidence t h a t M. de Poletica ever considered the narrative in connection with
Portland Canal. (Dickinson) 666.
6 G 2
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Vancouver's Narrative and Charts—(continued )—
Knowledge of Vancouver's narrative—(continued )—
Portland Channel head, latitude of—Discrepancy between Vancouver's narrative and
Russian negotiators' statements. (Finlay) 95.
Tuyll's, Baron, Memorandum to negotiators. (Finlay) 27, 85.
Information could have been obtained from Vancouver's maps—No evidence that it
was obtained from the narrative. (Dickinson) 664, 665.
Alternative lines suggested—Understanding as to position of mouth of
Observatory Inlet:—Aylesworth-Dickinson discussion, 665.
Not one of the negotiators, and even if he had read the narrative, that was no
proof that Count Nesselrode had read it. (Dickinson) 666.
United States references to narrative as elucidating Treaty negotiations. (Finlay) 97.
United States used the narrative since, in spite of their objection, it was admitted
as evidence. (Watson) 422.
Unwarranted conclusion that negotiators were instructed and influenced by narrative—
Probably possessed knowledge in a general way. (Dickinson) 672, 673.
Maps and charts. (Finlay) 116; (Dickinson) 694—
ntention.
(Finlay) 99;
Authority superior to that of narrative—United States
(Taylor) 527.
Conjectural and theoretical nature—Mr. Bayard's despatch of November 20, 1885.
(Carson) 648.
Duke of Clarence Sound, mentioned in Bagot reply to Russian observations, marked on
Vancouver map as Duke of Clarence Strait. (Dickinson) 679, 680.
Maps before the negotiators—Evidence, &c, as to Vancouver's charts. (Watson)
405.
Bayard's, Mr., despatch (November 20, 1885). (Finlay; 143, 259, 263.
Every reason to believe that Vancouver's maps were before the negotiators, and
that they were relied on. (Dickinson) 675, 687.
Mountain boundary—Representation in maps before negotiators. (Watson) 397, 404.
Commencement of mountain boundary—Line up Portland Channel striking mountains before it reached 56th parallel. (Watson) 405.
Discrepancies in representation of mountains. (Finlay) 263, 264 ; (Carson) 606.
Distance of mountains from coast—About half 10 marine leagues. (Finlay) 240
241.
Mountains shown bordering the entire coast. (Dickinson) 740.
Terms of Treaty "of 1825—Correspondence with Vancouver's charts and narrative—
Mr. Dawson's letter (February 7, 1888). (Watson) 412, 413.
Vancouver knew only that seen from the sea, the country was everywhere
mountainous and his maps represented those mountains in a conventional way.
(Robinson) 457, 458.
No. 3 Vancouver (No. 4 United States' Atlas). (Finlay) 209, .210.
Portland Channel and Observatory Inlet—
Channel north of Wales Island—Comparison of Map No. 7 with original Vancouver
(Dickinson) 693.
Dall's, Mr., opinion as to inference to be drawn from charts by a non-critical
observer. (Dickinson) 685, 686.
Discrepancies of maps before negotiators, probability that they would refer to
Vancouver's narrative. (Dickinson) 686.
Fifty-four-forty according to Vancouver's charts did not lead to centre of Observatory Inlet. (Carson) 568.
Chart No. 2 (British Atlas)—Latitude 54° 40'passing south of Point Maskelyne. (Finlay) 135, 136.
French edition, map in—Portland Canal and Observatory Inlet shown on. (Finlay)
101 ; (Carson) 566.
\
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Vancouver's Narrative and Charts—(continued )—
Maps and charts—(continued )—
Portland Channel and Observatory Inlet—(continued )—
Line of travel pursued by Vancouver's ships-Line indicated up
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channel m general chart. (Dickinson) 681.
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Portland Canal was either intended to apply to whole body of water out to the sea,
or channel below Ramsden Point was an unnamed branch of the ocean,
contentions supported by general chart. (Dickinson) 681.
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Naming of points as he passed them, Vancouver's habit. (Finlay) 71.
Object of Vancouver's voyages—Discovery of some great water communication between the
Atlantic and the Pacific. (Finlay) 70, 95, 96, 97, 106.
Portland Channel question—Evidence of Vancouver's narrative and maps.
Channel below Ramsden Point not named by Vancouver—United States Counter-Case
contention based on Vancouver's chart. (Finlay) 110.
Entire arm of the sea designated as Portland Channel, of which Observatory Inlet was a
branch (United States contention). (Finlay) 110.
Vancouver's narrative, evidence of. (Taylor) 525, 526, 527, 534, 540.
" Branch," term applied to Observatory Inlet. (Taylor) 525, 526. •
" Canal," " channel," and " inlet "—Significance of Vancouver's use of terms
(Taylor) 526, 528, 540.
Maps before the negotiators—Evidence that the name Observatory Inlet was
applied only to the branch terminating at Point Ramsden. (Taylor) 528.
Maps subsequent to Treaty of 1825, evidence that the main channel was
regarded as Portland Channel. (Taylor) 529, 530, 533.
Wales 'Point, designation of, as west point of Observatory Inlet—British
inference that Vancouver's Observatory Inlet was a separate channel.
(Taylor) 526.
Lodge-Taylor-Aylesworth-Alverstone discussion, 540, 541.
Maps, evidence against British contention. (Taylor) 527, 533.
Observatory Inlet was still a part of Portland Canal, whether it extended
to Point Wales or ended at Ramsden Point. (Taylor) 540, 541.
Fifty-four-forty contention—Bearing of Vancouver's narrative—54° 40' in Vancouver
map passing south of Point Maskelyne. (Finlay) 135, 136.
Knowledge of Vancouver's narrative by the negotiators, see that sub-heading.
Latitude of Portland Channel fixed—Mention of land lying to port s
sailing to the open sea. (Finlay) 38.
Portland Channel fixed by Vancouver—Channel between Pearse Island and the mainland. (Fmlay) 67 ; (Carson) 562, 563.
" Branch " Vancouver's application of term to Observatory Inlet—If Observatory
Inlet was one branch Portland Canal was tbe other, and no name was
assigned to the whole arm of the sea formed by these two branches. (Carson)
563, 564.
" Canal " or " channel "—Vancouver's use of terms. (Carson) 562.
Dall's Mr, opinion that Vancouver's narrative bore out the British contention.
(Finlay) 98; (Robinson) 454; (Carson) 566.
Extracts from narrative detailing exploration of Observatory Inlet and Portland
Channel. (Finlay) 68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78, 81, 82.
Time occupied by Vancouver in returning from journey up Observatory Inlet
to « that arm of the sea," &c.-An explorer m Vancouver s c^mata^oe
would prefer a route he had already travelled to a shorter or
which he did not know-Tumer-Carson-Aylesworth discussion, 564, 565.
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Vancouver's Narrative and Charts—(continued )—•
Portland Channel question—(continued)—
Portland Channel fixed by Vancouver—(continued )—
Pearse Channel—Description of, as a labyrinth of rocks. (Finlay) 56.
Space on maps occupied by words Portland Canal and Observatory Inlet—Comparison with statements of narrative. (Finlay) 100, 101, 110.
Tonga's Passage—Did Vancouver refer to Tonga's Passage or Lincoln Channel as
mouth of Portland Channel ?—Finlay-Lodge-Turner discussion, 76, 77, 78, 79,
80, 81, 82.
Wales, Point, designation of, by Vancouver as west point of Observatory Inlet.
(Carson) 565.
Settlement of Portland Channel question effected, if the narrative was proved to be
before the negotiators. (Carson) 566.
Portland Channel to the 56th parallel—Vancouver's representation of mountains. (Finlay)
175, 178, 179.
Russian occupation in 1794, evidence as to. (Watson) 349.
Taking possession of continent from New Georgia, N.W., to Cape Spencer, in the name of
and for His Britannic Majesty. (Carson) 594.
l'\ -'-'"«tri'I)* .i-Hafofcifc
Vattel—
\ ,
Interpretation of Treaties, rules for. (Dickinson) 733.
Thalweg doctrine. (Finlay) 107; (Taylor) 531.
Venezuela Arbitration—
Possession, Acts of, reference to, in Venezuela Arbitration. (Finlay) 322.
Verona Conference—
Inception of negotiations culminating in Treaty of 1825. (Finlay) 86.
Visiting and resorting to each other's possessions—
See titles Navigation rights, and Coast mentioned in Article III.
Walch's map, 1807—
No evidence to show that map was before the negotiators. (Dickinson) 685.
Wales Island—
Admiralty Chart of 1853—Name " Wales " first applied to island at entrance to Observatory
Inlet—Mr. Wharton's note in 1886. (Finlay) 163.
Confusion with Prince of Wales Island—
Bayard's, Mr., despatch of November 20, 1885. (Finlay) 142,143 ; (Carson) 646.
Bayard's, Mr., mistake. (Finlay) 69.
Storehouse erected by United States, 1896. (Finlay) 145, 146.
Refer also to title Portland Channel—Entrance.
Wales, Point—
Designation of, by Vancouver as west point of Observatory Inlet.
526; (Carson) 565.

(Finlay) 69, 80 • VfTavlor)
J
'

British inference that Observatory Inlet was regarded as a separate channel—
Lodge-Taylor-Aylesworth-Alverstone discussion, 540, 541.
Maps, evidence against British contention. (Taylor) 527, 533.
Observatory Inlet was still a part of Portland Canal, whether it continued to Point
Wales or ended at Point Ramsden. (Taylor) 540, 541.
Walker, Mr.—
Mountains of Alaska—Deposition. (Finlay) 257.

I

Washington Conference of 1888—
Dall-Dawson discussions, see Dawson, Dr.
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Washington, T r e a t y of—
See titles T r e a t y of 1819 and T r e a t y of 1871.
Wellington, D u k e of—
COa8

^ T u ? r t h " W e - S t J 3 0 * ? * " " u s e d "* R u s s i a Q Ukase of 1821 understood by Duke of
Wellington in Russian sense of entire coast. (Dickinson) 738.

Continents—Contention t h a t occupation should decide claim of sovereignty. (Watson) 354
Occupation, title by, substituted for title b y discovery
Congress. (Taylor) 503.

Instructions prior

Territorial olaims—Had Great Britain any claim ?—Inquiry in 1822.

to

Verona

(Watson) 352, 858.

W e s t , Sir L.—British Minister at Washington—
J o i n t Commission proposed b y Mr. Phelps Dominion Government's preference for a preliminary survey—Memorandum. (Fmlay) 316.
Schwatka's, Lieutenant, Report of military reconnaissance fixing points on international
b o u n d a r y — P r o t e s t on behalf of British Government (September 14,1887)—No notice of
claim t o inlets involved in protest. (Dickinson) 812, 813.
W h i t e Pass trail, rumoured g r a n t of Charter b y Alaskan authorities Protest sent to United
S t a t e s ' G o v e r n m e n t contained n o notice of claim to heads of inlets
(Dickinson)
813.
Westbury, Lord—
Intention of a wiU—Not w h a t t h e testator intended, b u t w h a t his worch- mean.
459.
W h a r t o n , Captain, now Admiral, Hydrographer—
Admiralty Survey of 1868, note dated 1886 with reference t
Channel. (Finlay) 163.
1902 edition of Admiralty Chart 2431, absence of note.
N o t e held t o be merely a private opinion.
W h e a t o n , Mr.—
Construction of Treaties, rules governing.

(Robinson)

-nenolature of Portlan

(Di

(Dickinson) 707,

(Robinson) 459.

White P a s s W a t e r s h e d a t White and Chilkoot Passes fulfilling Treat*}' requiremen
boundary—Hon. J . W . F o s t e r ' s article in " National Geographic Mai
1899)." (Finlay) 246.
White Pass T r a i l G r a n t of Charter b y Alaskan Authorities, report as to—British Go
(Finlay) 320 ; (Carson) 649.
Burgess's, Mr., letter to Sir J. Macdonald stating Canadian ch
inlets. (Dickinson) 809, 813.
Protest forwarded to United States contained no mention of claim <
(Dickinson) 813.
W i c k e t t , Mr.—
Population a t h e a d of L y n n Canal decrease since 1 9 0 0 - U y e a nacl practice
(Carson) 655.
W i d t h of lisière—
Base of mountains, Br itish Argument based o
b e 25 or 30 miles between crest
decUvity. (Wafe on) 440.
e
Diminutives used in T r e a t y and n S
(Robinson) 463, 464.
W h a t t h e y h a d i E their minds was infini
with which t hey were dealh i g . (D

See also title C o * st—Continuous strip.
see titl
Fifty to one hundred miles proposed

L'B criticism of—There might well
descending by an imperceptible
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Width of lisière—(continued )—
Hudson's Bay Company's lease of 1839—Mt. Fairweather on inner boundary of leased
territory—Evidence of United States Coast Survey Office map of 1867. (Finlay)
130, 131.
Refer also to titles Coast, Mountain boundary, and Ten marine leagues.
Wilcock on " The Ocean, the River, and the Shore "—
Distinction between coast and ocean. (Robinson) 444.
Wood's, General Clay, Report—
Mountain boundary, statement that there was no defined range parallel to the coast.
(Finlay) 258.
Yakutat Bay—
Russian settlement at. (Watson) 348, 359.
Yukon R i v e r Crossing point of 141st meridian—Determination proposal in [1873. (Finlay) 311, 312
(Watson) 331.
Yukon territory—
Access to—Special value to Canada of territory in dispute. (Finlay). 6 ; (Watson) 331, 332.
Gold discoveries, effect in increasing importance of Lynn Canal boundary question—
Sir J. Pauncefote's letter (February 23, 1898). (Dickinson) 819, 820.
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AWARD OF TRIBUNAL.

inAoÏÏF- hj a C o n v e n t i o n signed at Washington on tbe 24th day of January
1903 by Plenipotentiaries of and on behalf of His Majesty the King of tbe United
Kingdom of Great Britain and Ireland and of tbe British Dominions beyond the
Seas, Emperor of India, and of and on behalf of the United States of America, it
was agreed that a Tribunal should be appointed to consider and decide the questions
hereinafter set forth, such Tribunal to consist of six impartial Jurists of repute, who
should consider judicially the questions submitted to them, each of whom should first
subscribe an oath that he would impartially consider the arguments and evidence
presented to the said Tribunal, and would decide thereupon according to his true
judgment, and that three members of the said Tribunal should be appointed by His
Britannic Majesty and three by the President of the United States :
And whereas it was further agreed by the said Convention that the said Tribunal
should consider in the settlement of the said questions submitted to its decision the
Treaties respectively concluded between His Britannic Majesty and the Emperor of
AU_ the Eussias, under date of the 28th (16th) February, A.K. 1825, and between tbe
United States of America and the Emperor of All the Russias, concluded under
date of the 18th (30th) March, A.D. 1867, and particularly the Articles I I I , IV,
and V of the first-mentioned Treaty, and should also take into consideration any
action of the several Governments or of their respective Representatives, preliminary
or subsequent to the conclusion of the said Treaties so far as the same tended to show
the original and effective understanding of the parties in respect to the limits of their
several territorial jurisdictions under and by virtue of tbe provisions of the said
Treaties :
And whereas it was further agreed by the said Convention, . referring to
Articles I I I , IV, and V of- the said Treaty of 1825, that the said Tribunal should
answer and decide the following questions :—
1. What is intended as the point of commencement of the line ?
2. W h a t channel is the Portland Channel ?
3. W h a t course should the line take from the point of commencement to the
entrance to Portland Channel ?
4. To what point on tbe 56th parallel is the line to be drawn from the head
of the Portland Channel, and what course should it follow between these points ?
5 I n extending the line of demarcation northward from said point on the
parallel of the 56th "degree of north latitude, following tbe crest of tbe mountains
situated parallel to the coast until its intersection with the 141st degree of longitude
west of Greenwich, subject to tbe conditions that if such line should anywhere
exceed the distance of 10 marine leagues from the ocean, then the boundary between
the British and the Russian territory should be formed by a line parallel to the
sinuosities of the coast and distant therefrom not more than 10 marine leagues, was it
the intention and meaning of the said Convention of 1825 that there should remain
in the exclusive possession of Russia a continuous fringe or step, of coast on the
mainland not exceeding 10 marine leagues in width, separating the British possessions
W
the bays, ports, inlets, havens, and waters of the ocean and extending from
the s a d point on the 56th degree of latitude north to a point where such line of
S ^ t S T e h o u M l intersect the 141st degree of longitude west of the meridian of
Greenwich ?
ft If the fore-oing question should be answered in the negative, and in the
event of the summit o f s S c h mountains proving to be in places more than 10 marine
[1060]
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leagues from the coast, should the width of the Hsiere, which was to belong to
Russia, be measured (1) from the mainland coast of the ocean, strictly so-called, along
a line perpendicular thereto, or (2) was it the intention and meaning of the said
Convention that where tbe mainland coast is indented by deep inlets forming part of
the territorial waters of Russia, the width of the Hsiere was to be measured (a) from
the line of the general direction of the mainland coast, or (o) from the line
separating the waters of the ocean from the territorial waters of Russia, or (c) from
the heads of the aforesaid inlets ?
7. What, if any exist, are the mountains referred to as situated parallel to the
r-oast, which mountains, when within 10 marine leagues from the coast, are declared to
form the eastern boundary ?
And whereas His Britannic Majesty duly appointed Richard Everard, Baron
Alverstone, G.C.M.G., Lord Chief Justice of England, Sir Louis Amable Jette,
K.C.M.G., Lieutenant-Governor of the Province of Quebec, and Allen Bristol Aylesworth, one of His Majesty's Counsel ; and the President of the United States of
America duly appointed the Honourable Elihu Root, Secretary of War of the United
States, the Honourable Henry Cabot Lodge, Senator of the United States from the
State of Massachusetts, and the Honourable George Turner, of the State of Washington, to be members of the said Tribunal :
Now, therefore, we, the Undersigned, having each of us first subscribed an oath,
as provided by the said Convention, and having taken into consideration the matters
directed by the said Convention to be considered by us, and having judicially
considered the said questions submitted to us, do hereby make Answer and Award as
follows :—
I n answer to the 1st question—
The Tribunal unanimously agrees that the point of commencement of the line is
Cape Muzon.
I n answer to the 2nd question—
The Tribunal unanimously agrees that the Portland Channel is the channel which
runs from about 55° 56' north latitude, and passes to the north of Pearse and Wales
Islands.
A majority of the Tribunal, that is to say, Lord Alverstone, Mr. Root, Mr. Lodge,
and Mr. Turner, decides that the Portland Channel, after passing to the north of
Wales Island, is the channel between Wales Island and Sitklan Island, called Tongass
Channel. The Portland Channel above mentioned is marked throughout its length by
a dotted red line from the point B to the point marked C on the map signed in
duplicate by the Members of the Tribunal at the time of signing their decision.
I n answer to the 3rd question—
A majority of the Tribunal, that is to say, Lord Alverstone, Mr. Root, .
Mr. Lodge, and Mr. Turner, decides that the course of the line from the point of
commencement to the entrance to Portland Channel is the line marked A B in red on
the aforesaid map.
I n answer to the 4th question—
A majority of the Tribunal, that is to say, Lord Alverstone, Mr. Root,
Mr. Lodge, and Mr. Turner, decides that the point to which the line is to be drawn
from the head of the Portland Channel is the point on the 56th parallel of latitude
marked D on the aforesaid map, and the course which the line should follow is drawn
from C to D on the aforesaid map.
I n answer to the 5th question—
A majority of the Tribunal, that is to say, Lord Alverstone, Mr. Root,
Mr. Lodge, and Mr. Turner, decides that the answer to the above question is in the

A.

Question 5 having been answered in the affirmative, question 6 requires no
answer.
I n answer to the 7th question—
A majority of the Tribunal, that is to say, Lord Alverstone, Mr. Root,
Mr. Lodge, and Mr. Turner, decides that the mountains marked S on the aforesaid map
are the mountains referred to as situated parallel to the coast on that part of the
coast where such mountains marked S are situated, and that between the points
marked P (mountain marked S, 8,000) on the north, and the point marked T
(mountain marked S, 7,950), in the absence of further survey, the evidence is not
sufficient to enable the Tribunal to say which are the mountains parallel to the coast
within the meaning of the Treaty.
I n witness whereof we have signed the above-written decision upon the questions
submitted to us.
Signed in duplicate this 20th day of October, 1903.
ALVERSTONE.
(Signed)
E L I H U ROOT.
H E N R Y CABOT LODGE.
GEORGE TURNER.
Witness :
(Signed)

REGINALD TOWER,

Secretary.
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OPINIONS.

O P I N I O N BY LORD ALVERSTONE (1).
Second Question.
WHAT

CHANNEL IS THE PORTLAND C H A N N E L ?

The answer to this question, as indicated by the learned Counsel on both sides
depends upon the simple question : What did the Contracting Parties mean by thé
wo
™ s f e channel called the Portland Channel" in Article I I I of the Treaty
of 1825 r1 This is a pure question of identity. I n order to answer it one must
endeavour to put oneself in the position of the Contracting Parties, and ascertain
as accurately as possible what was known to them of the geography of the district
so far as relates to tbe channel called the Portland Channel.
There are certain broad facts Avhich, in my opinion, establish bevond any
reasonable question that the negotiators had before them Vancouver's maps, the
Russian map (No. 5 in the British, No. 6 in the American Atlas), Arrowsmith's
maps (probably the map numbered 10 in the American Atlas), and Eaden's maps
(British Appendix, pp. 10 and 11).
I have, moreover, no doubt that the negotiators were acquainted with the information contained in Vancouver's narrative. I do not think it necessary to state in
detail the evidence which has led me to this conclusion beyond stating that, quite
apart from the overwhelming probability that this was the case, there are passagesin the documents which, in my judgment, establish it to demonstration, but, for thepurpose of my reasons, it is sufficient to say that I have come to that clear conclusion
after the most careful perusal of the documents.
I will now endeavour to summarize the facts relating to the channel called
Portland Channel, which the information afforded by the maps and documents to
which I have referred, establish. The first and most important is that it was
perfectly well known before, and at the date of the Treaty, that there were two
channels or inlets, the one called Portland Channel, the other Observatory Inlet, both A.C.,App.,p. 112;of them coming out to the Pacific Ocean.
^
B.C., App., p. 33.
That the seaward entrance of Observatory Inlet was between Point Maskelyne B.C., App., p. 146.
on the south and Point Wal^s on the north.
That one entrance of Portland Channel was between the island now known as B.C., App.,
Kannaghunut and Tongas Island.
PP- W*. E g
That the latitude of the mouth or entrance to the channel called Portland Channel, A.C., App.,p. 159;
as described in the Treaty and understood by the negotiators, was at 54° 45'.
B.C., App.,
The narrative of Vancouver refers to the channel between Wales Island PP-70*144and Sitklan Island, known as Tongas Passage, as a passage leading south-south-east
towards the ocean—whicli be passed in hope of finding a more northern and
westerlv communication to the sea, and describes his subsequently finding the passage
between Tongas Island on the north and Sitklan and Kannaghunut on the south. The
narrative and the maps leave some doubt on the question whether he intended the
name Portland Canal to include Tongas Passage as well as the passage between Tongas
Island on the north and S.tklan and Kannaghunut Island on the south. I n view of
this doubt I think, having regard to the language, that Vancouver may have
intended to include Tongas Passage in that name, and looking to the relative size of
Ih^ two nassages, I think that the negotiators may well have thought that the Portland
Channelf after passing north of Pearse and Wales Island, issued into the sea by
the two passages above described.

Eor the purpose of identifying the channel, commonly known as Portland
Channel, the maps which were before the negotiators may be useful. This is one of
the points upon which the evidence of contemporary maps as to general reputation is
undoubtedly admissible. I t is sufficient to say that not one of the maps which I have
enumerated above in any way contradicts the precise and detailed _ situation of
Portland Channel and Observatory Inlet given by Vancouver's narrative, and the
other documents to which I have referred, j The Russian map of 1802 shows the two
A. At., No. 6 ;
channels
distinctly ; and the same may be said of Eaden's maps, on which so much
B. At., No. 5.
B. A t , Nos. 10
reliance was placed on the part of the United States.
and 11.
I do not attach particular importance to the way in which names on the maps
are written or printed, and therefore I do not rely upon tbe fact that, in the case of
some of these contemporary maps, the words "Portland Channel" are written so as
to include, within the name, the lower part of the channel which is in dispute. Erom
long experience I have found that it is not safe to rely upon any such peculiarities.
After the most careful consideration of every document in this Case, I have
found nothing to alter or throw any doubt on the conclusion to which I have
arrived, and there are certain general considerations which strongly support it.
Bussia and Great Britain were negotiating as to the point on the coast to which
Russian dominion should be conceded. I t is unnecessary to refer to all the earlier
negotiations, but it is distinctly established that Russia urged that her dominion
should extend to 55° of latitude, and it was in furtherance of this object that
Portland Channel, which issues into the sea at 54° 45', was conceded and ultimately
agreed to by Great Britain. No claim was ever made by Russia to any of the
islands south of 54° 45' except Prince of Wales Island, and this is the more marked
because she did claim the whole of Prince of Wales Island, a part of which extended
to about 54° 40'.
The islands between Observatory Inlet and the channel, to which I have referred
above as the Portland Channel, are never mentioned in the whole course of the
negotiations.
I t is suggested on behalf of tbe United States that Portland Channel included both
the channels, namely, the channel coming out between Point Maskelyne and Poiut
Wales, and that running to the north of Pearse and Wales Islands, and that, upon
the doctrine of the thalweg, the larger channel must be taken as the boundary.
I t is sufficient to say that, in my opinion, there is no foundation for this argument.
Tbe lengths and the points of land at their entrances are given in the case of each
B.C., App.,
pp. 145, 146.
channel by Vancouver in a way which precludes the suggestion that he intended to
include both channels under one name, and it must be remembered that he was upon
a voyage of discovery, and named these channels when he had discovered and explored
them.
Inasmuch as the question submitted to us only involves the determination
of the channel described in the Treaty by the words already cited " the channel
called Portland Channel," subsequent history can throw no light upon this question ;
but I think it right to say that the use in the year 1853 of the name Portland Inlet
in the British Admiralty Chart, upon which much reliance was placed on behalf
of the United States has, in my opinion, no bearing upon the question, and tbe
A.C., App., p. 233. references to Tongas Island in 1835 as being on tbe frontier of the Russian
A.C., App., p. 347. Straits, and in 1863 as being on the north side of the Portland Canal, and in 1869
A.C, App., p. 358. as to Tongas being on the boundary between Alaska and British Columbia, are
strongly confirmatory of the view at which I have arrived upon the consideration
of the materials which were in existence at the date of the Treaty.
I therefore answer the Second Question as follows :—
THE

CHANNEL WHICH RUNS TO THE NORTH o r P E A R S E AND W A L E S ISLANDS, AND
ISSUES INTO THE PACIFIC BETWEEN WALES ISLAND AND SlTKLAN ISLAND.'

October 20, 1903.

T

(Signed)

ALVERSTONE.

O P I N I O N BY L O R D ALVERSTONE (2).
Fifth Question.
EXTENDING
PARALLEL

THE LINE OF DEMARCATION
OF TBE

5ÔTH DEGREE

OF THE MOUNTAINS SITUATED

NORTHWARD

OF NORTH

PARALLEL

FROM SAID

F

LATITUDE, FOLLOWIN<

TO THE C O A S T ' UNTIL ITS

WITH THE 141ST DEGREE OF LONGITUDE WEST OF GREENWICH, SUI
CONDITION
10

THAT IF SUCH LINE .SHOULD ANYWHERE

MARINE

LEAGUES

FROM

THE

OCEAN,

THEN

EXCEED

THE

THE

BOUNDARY

Ï

BRITISH AND THE RUSSIAN TERRITORY SHOULD BE FORMED BY A LI
TO THE SINUOSITIES OF THE COAST, AND DISTANT THEREFROM NOT
10 MARINE LEAGUES, WAS IT THE INTENTION AND MEANING OF SAID
OF 1 8 2 5 THAT THERE SHOULD REMAIN IN THE EXCLUSIVE POSSESSIC
A CONTINUOUS FRINGE, OR STRIP OF COAST ON THE MAINLAND

NO

EXCEEDING

10 MARINE LEAGUES IN WIDTH, SEPARATING THE BRITISH POSSESSIO

FROM THE

BAYS,

PORTS,

FROM THE
WHERE

INLETS,

HAVENS,

AND WATERS OF THE

SAID POINT ON THE 56TH DEGREE

SUCH LINE OF DEMARCATION

OCEAN, AN]

OF LATITUDE NORTH

SHOULD INTERSECT THE

141s

LONGITUDE WEST OF THE MERIDIAN OF GREENWICH ?

Stated shortly, I understand this question to ask whether the east
whether fixed by the crest of the mountains or by a distance of 10 m
was to run round the' heads of the bays, ports, inlets, havens, and
ocean, or not, I have come to the conclusion in the affirmative, i
that the
boundary, whether running along the summits or crests of the mountai
or—in the
absence of mountains—at a distance of 10 marine leagues, was to ri
found the
heads of the inlets, and not to cross them.
The language of the Treaty of 1825 does not of itself enable t h i
be answered distinctly—on the contrary, it contains the ambiguities
given rise to the discussion upon the one side and the other.
Paragraph 2 of Article I I I states that the line of demarcation shi followthc
summit of the mountains situated parallel to the coast (" parallèlemen ,1a côte").
This is the clause upon which the question really depends, because in the
mountains being found to exist, situated parallel to the coast wil
10 marine leagues, no recourse need be had to Article IV. Artie IV, he
of importance,^ as it may tend to throw light upon what was the mea
word " c o a s t " in Article I I I ; and the words in paragraph 2 of Artt i c
direction
" wherever the summits of the mountains whicl
the coast from the 56th degree of north latitud
of
of I
thi
141st degree of west longitude shall prove to be a1
leagues from tbe ocean." I t is, in my opinion
is term, and n
of Ihe United States, that the word " coast" is ai
in two, possibly in more than two, senses. 1
nk, th îrefore, we ai not only
e facts which
entitled, but bound, to ascertain as far as we CJ
; " in the Trea
the negotiators the sense in which they used the w
irable to ascei
Before considering this latter view ot the ca
n the
. wht in he gathere
as possible from the Treaty itself, what lt mean
language of the Treaty alone. The part ies were
iort£
words of the Treaty show as to the hm
west coast of America, and there cannot be ar> qu
I I I the
America. In Arti
Articles I and I I refers to the north-west
so refer to the nortl est coast
opening words, "upon the coast of the confa

of America.
The first ambiguitv arises upon the word " c o a s t " in the phrase
" parallel to the coast" in the description of the boundary in Article I I I , and as to
the word " c o a s t " in the words "parallel to the coast" in the second paragraph of
Article IV, and the words " t h e line of coast" and " t h e windings of the c o a s t " m
the same paragraph. Article V does not: bear directly upon the question in dispute,
but the words " or upon the border of tbe continent " (" lisière de terre
ferme"),
which follow the words j upon the coast," afford some slight guide to the meaning
of the word " coast " in Article I I I . The word " coast " in Article V I evidently
means the coast of the continent, as it is in contrast with the words " ocean " and
" t h e interior." I postpone the consideration of the meaning of the word " c o a s t "
in Article V I I , as it raises a very important question, which is in controversy.
Considering these various passages, and the use made of the word " c o a s t " therein,
do they enable one, without reference to tbe previous negotiations, to answer the
question as to whether the strip of territory mentioned in Article I I I was to r u n
round the heads of the bays and inlets, or to cross them ? I am of opinion that they
do not. The broad, undisputed facts are that the parties were engaged in making
an Agreement respecting an archipelago of islands off the coast, and some strip of
land upon the coast itself. The western limit of these islands extends in some
places about 100 miles from the coast, and the channels or passages between the
islands and between the islands and the coast are narrow waters of widths varying
from a few hundred yards to 13 miles. I n ordinary parlance no one would call
the waters of any of these channels or inlets between tbe islands, or between the
islands and the mainland, "ocean." I agree with the view presented on behalf of
Great Britain, that no one coining from the interior and reaching any of these
channels, and particularly the head of tbe Lynn Canal or Taku Inlet, would describe
himself as being upon tbe ocean ; but, upon the other hand, it is quite clear that the
Treaty does regard some of these channels as ocean. Eor instance, to take points as to
which no question arises, between WrangeU Island, Mitkoff Island, and Kupreanoff
Island, all of which are north of latitude 56, it cannot, I think, be disputed that, for
the purpose of the Treaty, the waters between these islands and the mainland were
included in the word "ocean," and that the coast upon which the eastern boundary
of the Hsiere was to be drawn was tbe coast of the continent, and the mountains
referred to in Article I I I were to be upon that coast, and the line referred to in
paragraph 2 of Article 1 V was to be measured from those waters. This consideration,
however, is not sufficient to solve the question; it stiU leaves open the interpretation
of tbe word " coast" to whicli tbe mountains were to be parallel.
Now, it is to be observed that prima facie the eastern boundary is to be fixed
Hinder Article I I I ; as already pointed out, it is not necessary to have recourse to
Article IV unless the mountains which correspond to those described in Article I I I
prove to be at a distance of more than 10 marine leagues from the ocean. Assuming
that the boundary is being determined in accordance with Article I I I , the mountains which are on the continent are to be parallel to the coast, and a person fixing
the boundary under Article 111 would not leave the line which follows the summits
or crest of the mountains unless that line was situated at more than 10 marine
leagues from the ocean. As I have already pointed out, for a considerable part
of the distance referred to in Article I I I , namely, from the southern end of WrangeU
Island up to the northern end of Kupreanoff Island, the distance must be measured
from the shore of these inland waters, which, and which alone, are the ocean referred
to in Article IV. I am unable to iind any words in tbe Treaty which direct that
the mountain line contemplated by Article I I I shall cross inlets or bavs of the sea.
In so far as the language of Article I I I of itself is a guide, it does not seem to me to
• contemplate such a state of things. Of course, if the main contention of Great
Britain can be adopted, viz., that the words " l i n e of coast" and "windings of the
coast," in paragraph 2 of Article IV, should it be necessary to have recourse to that
paragraph, mean the general line of coast or the windings of the general coast,
• excluding inlets, the difficulty would disappear; but, in order to establish that
position, it seems to me that Great Britain must show that the Treaty uses the word
" c o a s t " in the second paragraph of Article I I I , and in the second para°-ranh of
D
r
Article IV, in that sense.
I see some broad objections to this view. I n the first place, it necessitates tbe
-word "coast
bemg used with two different meanings in the same clause; and,
secondly, it makes it necessary to assume a view of the geographical position as' beino*
known to the negotiators, or to postulate that thev assumed some definition or
common understanding, as to what the general line of the coast was.
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. . Before leaving the Treaty, it is, in my opinion, necessary to noi
important argument put forward by Great Britain, founded tipon Art
I. It
was contended* by Great Britain that the words " o-ulfs havens and
m the
coast mentioned in Article I I I , " referred only to the gulfs, havens and creeks
the hsiere or strip bounded as described in that Article. If Great Britain could have
made.good that contention it would, in mv opinion, have afforded the strongest
argument that the Treaty contemplated that the lisierc or strip might cross bays,
inlets,"and arms of the sea; but in my opinion the contention cannot be successfully
maintained.
The coast mentioned in Article I I I is, in my opinion, the coast of the continent,
and the coast referred to in the second paragraph of Article IV is also the coast of the
continent. The Hsiere, ascertained by drawing tbe boundary in accordance with the
directions in Article I I I , i s a strip upon the coast, and would not, I think, be
naturally described by the words " the coast mentioned in Article I I I . " My view is
that jtbe provisions of Article V I I are perfectly general, and gave mutual rights for
a period of ten years to Bussia and Great Britain respectively in respect of their
possessions upon the north-west coast of America.
Turning now from the consideration of the language of the Treaty ' alone, what
light is thrown upon this question by reference to the negotiations ?
After most careful examination, I have been unable to find any passage which
supports tbe view that Great Britain was directly or indirectly putting forward a
claim to the shores or ports at the head of the inlets. This is not remarkable,
inasmuch as no one at the time had any idea that they would become of any
importance.
I n March 1824, among the objects desired to be secured by Great Britain are
stated to be the " e m b o u c h u r e s " of such rivers as might afford an outlet. I n the
proposals referred to in the same letter the lisière is spoken of as a strip of land on
the mainland, also as a strip of land on the coast of the continent. I n the same
documents the boundary is spoken of as " the mountains which follow the windings
of the coast," and in correspondence of July 1824 as "following the sinuosities of
the coast along the base of the mountains nearest the sea," and " t h e base of the
mountains which follow tbe sinuosities of the coast," and " mountains _designated
as the boundary shall extend down to the very border of the coast." I t is sufficient
to say that these passages certainly do not suggest, or imply, t h a t ' t h e line from
summit to summit wiU'cross any substantial arm of the sea; and that it was not^so
understood by the negotiator?, for Great Britain seems to me ^to follow l1passage in the letter of the 24th July 1824, in which Great Britain consc ;ed
substitute" the summit'of the mountams for the seaward base and suggested that .
a stipulation should-be added that no fort.should be established, or fortification
erected bv either party, on the summit or in the passes of the mountains. I t is •
difficult to see how such words could be applicable if it was contemplated that there
mioht be a gap of 6 miles between summit and summit crossing the water. I have
Tnlv to add upon this point that the language of both the British and Russian
Repyre^entoSvesP in reporfing the concision of the Treaty to their respectée Govern- 1
ments, is in accordance with the view which I have suggested.^
f have felt it my duty to express the reasons which have led me to the conclusion
^towTTiphl have come that the answer to the Fifth Question should be m the> affirmative b i ^ e I ^ n s t o i n e d . t o take a view contrary to that presented by the
tive, because x ^
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the impossibilities, of drawing a boundary in strict accordance with the Treaty would
have been made evident. If, for instance, it had become necessary to draw a boundary
in accordance with paragraph 2 of Article I V of the Treaty, I believe that the view
expressed by both the American and British authorities, that it is impossible to do so,
would at once have become apparent. And in the same way, if the contention of the
United States be well founded that no mountains exist on the coast which correspond
with the Treaty, a further difficulty would have been made manifest.
I can, therefore, wrell understand and appreciate the contention of Great Britain,
that, under the existing state of circumstances, difficulties in delimiting the boundaries
described must arise in one view, and might arise in any view. But these considerations, strong as they are in favour of a just and equitable modification of the Treaty,
do not in my opinion enable one to put a different construction upon the Treaty. I
think that the parties knew and understood what tbey were bargaining about, and
expressed the terms of their bargain in terms to which effect can be given. The fact
that when, sixty-five years later, the representatives of the two nations attempted to
draw the boundary in accordance with the Treaty, they were unable to agree upon
its meaning, does not entitle me to put a different construction upon it.
I n the view I take of the terms of the Treaty itself, it is not necessary to discuss
subsequent action. Had the terras of the Treaty led me to a different conclusion,
and entitled me to adopt the view presented by Great Britain, I should have felt
great difficulty in holding that anything that had been done or omitted to be done
by, or on behalf of, Great Britain, or that any conduct on her part, prevented her
from insisting on the strict interpretation of the Treaty; nor do I think that the
representations of mapmakers that the boundary was assumed to r u n round the heads
of the inlets could have been properly urged by the United States as a sufficient
reason for depriving Great Britain of any rights which she had under the Treaty had
they existed.
I THEREFORE ANSWER THIS QUESTION IN THE AFFIRMATIVE.

(Signed)

ALVERSTONE.

October 20, 1903.

OPINION BY M R . A Y L E S W O R T H .
AS the majority of the members of the Tribunal have arrived at a conclusion which
is entirely opposed to what, " according to my true judgment," is the plain meaning
of the Treaty we have to interpret, it appears necessary that I should state as briefly
as I am able a few of the many reasons which compel me to dissent altogether from
their Award.
With_ regard to the point of commencement of the boundary line no question arises,
as all parties agree that it is Cape Muzon._ Upon the_ second question I quote the words of the President of this Tribunal, the
italics, except in one instance, being my own.
Among the facts relating to Portland Channel he finds
" That the latitude of the mouth or entra i to the channel called Portland Channel, as described
i ihe Treaty and understood by the negotiators,s \at 54° 45'."

I

Among the general considerations which support his conclusion he states that—
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f t h 6 / a S e - T h 6 S e c o n c l ^ i o n s have been arrived at after
iuU discussion among ourselves .of tbe answer which, upon the evidence, should be given
£ 2 «econd question—m which discussion each member of the Tribunal has stated, at
g '
^ * ^dividual views. Concurring, as I do, in the findings of fact stated in this
Memorandum, I should have contented myself with differing from the conclusion reached
out lor the course our proceedings have taken.
Consideration of the second question has been to-day resumed, and by unanimous
vote ot the I n b u n a l it has been affirmed that each member, "according to his true
judgment, believes the Portland Channel mentioned in the Treatv to be the channel
extending towards the sea from latitude 55° 56', and lying to the'north of Pearse and
Wales Islands. But, notwithstanding this unanimous finding of fact, it has been, by
the majority of the Tribunal, decided that the boundary line, starting from Cape Muzon,
shall run to the south, instead of to the north, of Kannaghunut and Sitklan Islands,
and so shall enter Portland Channel between Sitklan and Wales Islands.
This course for the boundary is directly opposed to the distinct findings made, and
the whole line of reasoning adopted by the President in his Memorandum of reasons
for the decision. It is a line of boundary which was never so much as suggested in
the written Case of the United States, or by Counsel, during the oral argument before
us. No intelligible reason for selecting it has been given in my hearing. No
Memorandum in support of it has been presented by any member of the Tribunal, and
I can, therefore, only conjecture the motives which have led to its acceptance.
It is admitted by everybody as absolutely clear and indisputable that on the
occasion of his naming Portland Canal, Vancouver, in his exploration of that channel,
traversed it from its head inland to its entrance into the ocean in latitude 54° 45', that,
in so doing, he sailed down Portland Channel, along the passage north of Pearse and
Wales Islands, and straight onward to the sea through the passage north of Sitklan
and Kannaghunut Islands. Every one knows and admits that Vancouver never
traversed the passage between Sitklan Island and Wales Island, through which this
boundary line is now made to run. No more can it be pretended that this passage
(which is now called Tongass Passage) was ever named by Vancouver, was ever treated
by him, or by any mapmaker at any time, as in any way belonging to Portland Canal,
or was ever thought of by those who negotiated the Treaty of 1825 as being any part
of that channel.
The Lord Chief Justice finds as a fact, which the maps and documents establish,
that one entrance of Portland Channel was between the islands now known as
Kannaghunut and Tongass. I concur entirely in this finding, but must add that this
entrance to the channel is the only entrance to it ever known, or in any way treated as
part of the channel.
There is simply not the slightest evidence anywhere, that 1 am able to hnd, tliat
either Vancouver or any subsequent explorer or mapmaker. ever considered, or so much
as spoke of, Portland Channel as having two entrances to the ocean, or as including the
passaae through which this boundary line is now made to run
J
But even if there were two or more such entrances, Vancouver s narrative and
mans absolutely fix the one he explored and named by giving its exact latitude to the
mhmte--54° 45'. And the President finds, as a fact, that this mouth, or entrance, is
the one I described in the Treaty and understood by the negotiators.
By what right, then, can this Tribunal, sitting judicially, and sworn to sof determine
and answer ^ q u e s t i o n s submitted, reject the channel | > " described in the Trea y
ana answe. wie q
T 1 p o . n H a t o r s » a n d seek for a totally different channel, which, until
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southward of 54° 45', wholly to the southward of that entrance to Portland Uiannei
which alone is « described in the Treaty," or was " understood by the, negotiators, that
is to say, wholly to tbe southward of the true boundary, and yet the majority ot tins
Tribunal is prepared to t a b two of those islands from Canada and transfer them to
the United States.
iled with our duty to decide judicially upon
.How can such a determination be
tbe question submitted to us ?
omise dividing the field
It is no decision upon judicial principles ; it is a mere
between the two contestants.
The formal answer which the President's Memorandum makes to the question
submitted is alone sufficient to condemn the boundary the Tribunal is making. Question :
'•What channel is the Portland Channel?" Answer: " T h e channel, which runs;to
tbe north of . . . . . the Islands of Sitklan and Kannaghunut, and issues into the Pacibc
between Wales Island and Sitklan Island."
*»
.
This language simply disregards entirely the relative position of the islands m
question. • Wales °Island-lies due east of Sitklan. But the channel which runs to the
north of Sitklan and Kannaghunut joins the ocean there, and, therefore, of necessity
issues into the Pacific at that place, and it is the undoubted mouth of Portland Channel.
The Treaty makes Portland Channel.the boundary, and if, as this answer formally states,
Portland Channel is that channel which runs to the north of these two islands, such two
islands are necessarily British soil.
The, whole truth of the matter is simply this : that, as to Portland Channel, the
case of Great Britain before us has been demonstrated to be unanswerable. . By
unanimous vote of this Tribunal it has been so declared. It was, therefore, impossible
to avoid awarding to Great Britain the islands called Pearse and Wales. It is
equally impossible upon any intelligible principle for a Tribunal, acting judicially, to
hold that Portland Channel, e immediately on passing Wales Island, makes a turn at
right angles to itself, and runs between the Islands of Wales and Sitklan. The sole
question presented to us for decision on this branch of the case was whether the
Cortland Channel of the Treaty lay north of the four islands or south of the four, and
until to-day it has been uni'formly admitted by everybody that a l l f o u r .of these islands
belonged, all together, either to Great Britain or to the United States. Instead of so
finding, tbe majority of the.Tribunal have .chosen to-compromise with the plain facts
of the, case, and, .while • awarding Pearse and Wales Islands to'Great Britain, 'have
determined to make those islands valueless to Great Britain or to Canada by giving to
the United States.the islands called Sitklan and Kannashunut. The latter islands are
of f the utmost consequence, for they lie directly opposite to, and command the entrance
to, the very important harbour of Port Simpson, British Columbia.
Upon such findings of fact as those above described, and after a solemn
adjudication that tbe Portland Channel of the Treaty lies to the north of Pearse and
Wales Islands, tbe taking of the two important islands, Sitklan and Kannaghunut,
from I Canada, and giving them to the United States by a proceeding said to be
judicial, is, " according to my true judgment," nothing less than a grotesque travesty of
justice.
In considering Questions 5, 6, and 7, the practical inquiry,before us is where, upon
the ground, the line of boundary described in the Treaty ought to be laid down. That
line, from the 56th parallel to the 141st meridian, is.to .follow " l a crête des montagnes
situées parallèlement à la côte." Cur duty is, therefore,. to find what mountains those
are which the High Contracting Powers intended to describe by tbe words just quoted.
To do so we must first determine the meaning of the words " la côte," by reference
to which the particular mountains meant by the Treaty are to be identified.
It m a y b e that the ..word ,; coast " i s generally used as meaning the edge of the
land next to the sea,, or the line where the water and the land meet, though-the
double ^word " coast-line " would more accurately express that idea, but the word
" coast " has another well-recognized signification. It frequently means the frontier of
a country or territories near to the sea.
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i n all these cases the word is used in its territorial signification.
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Article 111 the boundary line, on leaving the 56th .parallel, is to follow the top of the
mountains situées parallèlement à la côte." By Article IV, if these mountains should
anywhere'turn out* to. be more than 10 leagues « from the ocean," the line is there to
run parallel to the " sinuosités de la côte," but so as never to be more than 10 leagues
away from it.
,.„„•)
°
It'is perfectly plain that " la côte " here does not mean territorial possessions. The
word is undoubtedly -used in the same Treaty and in the same Article of the Treaty
m dînèrent senses.
With what'signification, then, is the word used in the instances just quoted ? I .( >• p : ; I
Plainly, in Article IV the meaning is synonymous witlvthe edge " of the ocean."
The^ 10 leagues' spoken of are to be measured " from the ocean " or " from the coast."
The result of the measurement must be the same in either case—-therefore,* water whicli
is hot the ocean cannot have a " coast-line" from which the measurement of the 10 leagues
could be made.
This consideration alone seems to me to demonstrate that the head of such an inlet
as the;.Lynn Canal forms no part of the coast-line within the contemplation of this
Treaty. It would seem to me ridiculous to j speak - of i a ship as'making an ocean
voyage while sailing along Lynn Canal. It may be answered that. the* waters of
Stephen's Passage,'or at the'mouth of the Stikine, are not : ocean either, and-1 agree
that; such waters'are, by reason'of the outlying Jislands'opposite,'.territorial waters, and
not the open ocean, but in this Treaty the Powers were, with' reference to the lisière,
dealing with mainland coast, alone, and, in that regard, speaking and contracting
exactly'as though no islands existed,'and as though'the shore of the mainland were
?
washed'by the open sea.
. an;
*. Ljmn Canal, from Point Couverden-to Skagway, is some 90 miles in length, and of a
width varying from' 2 or 3 -to- 7 or-8 'miles. It is occupied 'at' its mouth 'by- islands
whicli divide^ the entrance into three channels, of 'which'the widest is not ? more than
3 nautical miles across, ancheach'of-the other two less than half that size. ' I t is;simply
'a'land-locked lake'of salt water,* literally one of "les mers intérieures" mentioned in
Article, V I I of the Treaty.
If it were a question of determining the coast-line of Lynn Canal'itself, such'line
would undoubtedly cross these islands" at tbe entrance, just as the coast-line of.-Lake
Ontario-would cross from island - to island where the waters of the lake, flowing through «
the'Thousand Islands, become the River St Lawrence.
.;.-!.;
•* ' Such* line ' crossing •* at *' its Narrowest 'part' the' entrance of Lynn Canal from shore
to shore, passin'o* over the islands which lie in such entrance and the three intervening
channels of water, is literally the dividing line between Lynn Canal on the one side'of >it
and «the ocean on the other" Such line, in my opinion, is' part of the line : of-"coast "
mentioned in Article IV," and tbe descriptive portion of Article III, of the Treaty. >• '
The whole negotiations leading to the Treaty of 1825 grew out of the Russian Ukase
of 1S21 orohibitino* foreign vessels from approaching the coast of-North-west America,
within 100 miles °The Tan^uacre of the Ukase • in which» this prohibition'is'worded
Tnntrasts the coasts with the* islands, and shows that the coast of the mainland was that
towhich'the
100 miles jwere "intended to be measured,' and «MA Poletica, 'writmg^to
< ?f-N-p«plrode- (November ' 3 , * 1823) so describes » it, saying ' that this Edict had
ïïffltoSfeS^SfcS
of Russia to the distance of 100 miles «des côtes de
erme.
.
of .this Ukase would, beyond doubt,
-The mainland coast-line witmn the meaning
Lvnn* Canal at the entrance, aud Russia would have laughed at a foreign L ;
iiSa that his ship off-the •entrance to Lynn Canal,-at*say^ 30 miles distar
ansoressinatheUkase,'or that "she was not wi.thin'l 00 miles oi the coast,
as more than 100 miles from 'the head of Lynn Canal inland,
, as we must do in consnoring the presence of the islands in front of the lisien

sidering what meaning the makers of this Treaty attached to the words " la côte when
•applying them to the mainland of tbe continent, it is too plain for argument to the
contrary that the waters of Lynn Canal are territorial or inland waters, as distinguished
from the main sea or the high sea.
. .
It is the open uninclosed waters of the ocean, and not waters withm the fauces
terrœ on the sea coast which constitute the high sea.
United States of America v. Grush (1829), 5 Mason 290.
Manchester v. Massachusetts (1890), 139 U.S., 139.
|A M
So, leaving the islands out of consideration, the mainland coast-line from wmch,_ if
the islands were absent, one would have to measure the 3-mile strip of territorial
sea water over which the Power owning the Hsiere would have jurisdiction would pass
from headland to headland, following in a general way the windings of the natural shore,
but never entering long and narrow inlets or departing substantially from the general
trend of the coast.
That the Plenipotentiaries who negotiated the Treaty considered the coast as not
ascending such an inlet as Lynn Canal is abundantly evident from their language. They
considered the head of Lynn Canal as not ocean, but something very different. This is
clearly shown by the language in which they speak of Portland Channel, an inlet of
practically identical character, though not extending so far inland.
In their observations on Sir Charles Bagot's amended proposal ( February-March
.1824), the Russians speak of Portland Channel as having its "origine dans les terres"
at the 56th parallel.
In writing Count Lieven, under date the 5th (17th) April, 1824, Count Nesselrode
says the Russians were willing to fix as their southern boundary Portland Canal
" dont l'embouchure dans l'océan est à la hauteur de l'Ile du Prince de Galles et l'origine
dans les terres entre les 55 e et 56e degrés de iatitude."
It certainly never, could have been Count Nesselrode's idea that the head of Portland
Canal, 80 miles from its "embouchure dans l'océan," was none the less ocean, and no
more ought any one now to think he could persuade an impartial mind that the head
of Lynn Canal, still further inland, was the Pacific Ocean.
Reference may well be made also to the language of the Russian " contre-projet " of
August 1824, by Article 1 of which it is proposed that the boundary-line shall
ascend Portland Channel "jusqu'au point où cette passe se termine dans l'intérieur de
la terre ferme."
In the draft of the proposed Treaty forwarded by Mr. George Canning to Mr. Stratford
Canning on the 8th December, 1824, the boundary-line was described as to ascend
Portland Channel till it strikes | the coast " of the continent in the 56 th degree of
north latitude. Translating this document into the French language, Mr. Stratford
Canning submitted his final " projet," in which it is proposed that the boundary-line
shall ascend Portland Channel until it reaches " l a côte de terre ferme" at the 56th
parallel. M. Matusevich, for the Russian Government, recognizing the impropriety of
describing the head of such a channel as " the coast," changed the phraseology into
" l'endroit où cette passe se termine dans l'intérieur de la terre terme."
Surely, under such circumstances, Russia could never afterwards have pretended
that the head of Portland Channel, or of any similar inlet, was upon the coast or formed
part of the coast.
It seems to me equally an utter misapprehension and perversion of language to term
a long, narrow fiord such as Lynn Canal a mere "sinuosité de la côte," parallel to the
sides of which the Treaty intended this boundary-line to be drawn. The coast
" paraUèlement " to which the mountains forming the boundary are situate is, in my
opinion, clearly the general trend or direction of the mainland coast-line, disregarding
alike narrow inlets and narrow peninsulas—cutting off a headland, it may be,° where
physical features justify it, or crossing the mouth of an inlet as readily as though it
were the mouth of a river. And it seems to me of much importance to note that this was
the view adopted by the Superintendent of the United States' Coast and Geodetic Survey
when issuing to his assistants instructions for their work of survey under the Convention of the 22nd July, 1892. It was upon this footing that the work of survey was done
by the United States' and British Governments, and the object of sUch survey was
to ascertain the facts and data necessary to the permanent delimitation of the
boundary-line. This work, done upon this principle by the parties now litigating, affords
to us by their _ Convention the information upon which the boundary-line must now
now
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n \ S a - 5 S ' t h e n ' W e r e t h e s e ' t 0 Sequent which the Russians were accepting
irom b-reat Britain a ten years' licence ?
If it can be shown that these waters were those of the lisière, or that the Russians
so understood, it follows that they contemplated the boundary-line at least possibly
crossing inlets, and leaving the upper waters of such inlets within British territory.
liie waters are those " s u r la côte mentionnée dans l'Article III," but Article I I I
speaks first of the possessions of the High Contracting Parties « sur la côte du
continent, and afterwards of the boundary of the Hsiere on the mountains "situées
parallèlement à la côte."
Is it, then, the coast of the continent or the coast of the Hsiere to which Article VII
refers ?
Let the history of the Article as traced from the negotiations give the answer.
Mr. George Canning first proposed it in his letter to Count Lieven of 29th May,
1824, and in his draft Convention forwarded from London on 12th July following.
As to the lisière, the proposal was (Article III, 2) that British subjects should for ever
freely navigate and trade along ils coast, nothing being offered to Russian subjects as to
British waters there. But with regard to the other parts of the north-west coast of
America, Article V proposed that for
years the vessels of the respective Powers and
of their subjects should reciprocally enjoy tbe liberty of visiting for purposes of fishery
and commerce the gulfs, havens, and creeks in places not already occupied.
Article V in this draft did not affect the lisière now in question, and made no
mention of any right to either Power to fish or trade in " les mers intérieures " of
the other's territory. Article V, as so presented to Russia, was merely an offer by
Great Britain of a temporary licence to fish and trade in British waters south of
Portland. Channel upon Russia according to Great Britain similar, licence in respect
of Russian waters west of Mount St. Elias. But the Russians were unwilling^ to concede
to Great Britain the right to navigate and trade along the coast of the lisière for ever,
and with regard to the other parts of the continental coast, having never asked from
Great Britain any privileges of fishing or trading south of Portland Channel, they
absolutely refused to grant to her similar privileges north of the 60th parallel, or,
which is to say, west of Mount St. Elias..
-. / A
TJ
I n his letter to .Count Lieven of 31st August (4th September), 1824 (App., Br.
Case at p. 98, last paragraph, and p. 99 first paragraph), Count Nesselrode i
emphatic and indignant in his declaration that except as to the lis
whatever in regard to either fishing, hunting, or trading would be made to Gr< t Britai
Adhering firmly to this determination as the Russians did, refusing innflexibly j
grant to^Great .Britain any fishing or trading privileges west of Mount St. ias, wh
what grace could Russia have demanded what she had never before asked, v , exact
such privileges in the British territories south of Portland Canal ?
Nor was any such suggestion made. On the contrary, in the same letter Lount
Nesselrode was careful to point out (App., Br. Case, p. 99 last parag« ^ that
Russia was leaving free to the trade of future establishments which English Companies
might form on the north-west coast "tout le territoire situé au midi du Porth md
Channel."
^\l:\it Geors Canning, on the
After consideration of Count Nesselrode s despatch, KLr.
lude the Tre--ity»
8th December, 1824, instructed Mr. Stratford Canning
accepting in above respects the objections of Russia, and saying—
«We are content also to assign the period of ten years for the reciprocal liberty .
and commerce with each other's territories."

" This , was , in ? its very terms t h a t , whicli alone ^Russia had signified she .would
a«ree to,-viz.y reciprocity in access 'and commerce limited intime to ten years/and limited
in extent to the waters between Mount St. Elias and'Portland Canal. Between these
points Britain could not possibly have any waters to give except the heads of inlets.
In-the 'draft 'Convention which accompanied-these instructions to Mr. Stratford
Canning, "the Article whicli is n o w N o . ; Y I I of the Treaty was amended by inserting
therein- the words " the inland sea " before the words | gulfs, havens, and -.'creeks,"
which* alone-had'appeared in tbe corresponding : Article of the draft'Convention sent
by the :same Minister to Sir Charles Bagot five months before.
There * is no body of water ' between Mount St. Elias and Portland Channel of
which'these words are so apt a description as they are of Lynn Canal.
* I n ; his "projet," submitted- to the Russian Plenipotentiaries, Mr. Stratford Canning
changed the words " t h e inland sea" to "toutes les mers intérieures," as they stand in
Article VII of the Treaty as signed.
• In Mr. Stratford Canning's | projet," as amended by the Russians in the handwriting
of M. Matusevich, it is absolutely clear that the Russians understood the ten years'
licence of'fishing and trading they were giving to the British, and reciprocally
receiving from the British, related to the waters • of the lisière, and to no other waters
whatever. The * wording. of the Article is "toutes les mers intérieures, les golphes,
havres, et criques'dans les parties de la côte mentionnées dans l'Article III," while
in ^Article I I I the only coast mentioned, and the only parts of the coast included,
are the *: coast" and the parts of it between latitude 54° 40' and longitude 141.
* . I n ' t h e Treaty, as finally signed, the words " d a n s les parties de la côte" become
simply " s u r la côte," and the -possessions of the Powers are, in Article III, described
as, " o n the coast of the continent" instead of as " o n the continent," but tbe true
meaning1 and intention of-the parties has been in no way altered thereby, and from the
time of Count Nesselrode's refusal Ho treat as to reciprocal trading rights elsewhere
than, in ; the * lisière and Mr. w Canning's ' acquiescence in such refusal, no further
negotiations whatever on that subject'took place.|
I am, therefore, of the clear'opinion that Russia, by the Treaty in question, intended
and understood that the bounda^-iine might cross inlets whicli would' penetrate and
divide' the lisière exactly as' a 'river would, and that, in that event, the heads of such
inlets would'lie within British territory,'exactly as the upper reaches of a river would
where that river'flowed across the lisière.
"With reference to the seventh question, as the majority of the Tribunal has decided
that the mountains which shall form the eastern boundary-of the lisière are to be sought
inland at some .place behind the head waters of every inlet, it is idle for me to express
my views at*any length.
Over and over again in the negotiations this "lisière de ' côte " .which Russia'was
asking'and England giving was spoken of by the Russians a s ' a mere, "point d'appui,"
as extending inland'only " une très petite' distance," as being only " une étroite lisiere
sur la côte même,", or " une simple lisière du continent." •
Consistently with this understanding of the width : of the lisière, the mountains
which'were to form the inner boundary are always spoken of as being very, near to the
sea. . The'only knowledge of these mountains the negotiators of the '^Treaty had was
derived from Vancouver's travels, and Vancouver had seen the mountains only from his
ships as these explored the coast.
The mountains * nearest the sea for the ' whole length of the lisière are, in fact,
lofty peaks, 3,000,feet or more in height, often rising to "double or treble that elevation'
and sometimes * exceeding 15,000 feet. It is manifest that from the water,. and close'
to shore,'as Vancouver's course lay, mountains such as these would completely shut out
any view. of the country further inland. 1 Except for possibly an occasional glimpse
between"seaward-peaks of another mountain further away, Vancouver could hâve no
knowledge what the nature of the country was behind the mountains he saw, and the
language used by those who negotiated• the < Treaty of 1825 shows that the extent'of
their knowledge was1 in this regard equally limited.
TT
hder such' circumstances, it is difficult for me to understand how the Treat}-,
wheh speaks, of "montagnes situées parallèlement à la côte," can refer to mountains'
miles 'inlah
ivisible from the sea, which lie far behind-the seaward mountains, and
which it is
idmitted impossibility that Vancouver ever saw or the negotiators ' of the
Treaty.evei
w'the existence of.
'The'
is'of the Treaty, "montagnes situées parallèlement à la côte," and the
idea
lea ot parallelism thereby conveyed, imply the line of mountains next adjacent to the
oast, loApart from the circumstance that no kind of reason can be assigned for skipping
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half-a-dozen, lines of mountains between the coast and the
Dounaary, the very fact that the Treaty couples the boundary-line directly with the
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In February 1824 the first proposal of Russia as to the line (p. 70, Br. Case ADD )
was that it should follow Portland Canal "jusqu'aux montagnes qui bordent la cote."
Repeating this proposal in their observations on Sir Charles Bagot's amended
proposal, the Russians say they would make the limit of the lisière to the east the chain
ot mountains ie qui suit à une très petite distance les sinuosités de la côte."
In narrating to Count Lieven the course of these negotiations, Count Nesselrode, in
his letter of the 5th (17th) April, 1824, says they were willing their eastern frontier should
run along the mountains " q u i suivent les sinuosités de la côte."
On Sir Charles Bagot's despatches reaching England, the Hudson's Bay Company
suggested that the boundary ought to be fixed at the "nearest chain of mountains not
exceeding a few leagues off the coast."
Thereupon, Mr. George Canning sent to Sir Charles Bagot a draft Convention, with
instructions to conclude the negotiations. In these instructions (12th July, 1824)
Mr. Canning directs that the line of boundary be drawn along the " base of the mountains
nearest the sea,"
This draft Convention prepared by Mr. Canning shows very clearly his understanding
of the trifling width the lisière would have, as it contains a provision (not carried into
the final Treaty, as the Russians objected) that the British should for ever have the right
to trade " sur la dite lisière de côte, et sur celle des isles qui l'avoisinent."
Mr. Canning's proposal that the boundary should be drawn along the base line of the
mountains was objected to by Count Lieven for the reason, among others, that, considering
the little certainty there then was in the geographical knowledge anybody had of the
regions they were negotiating about, it would not be impossible that the mountains
they were fixing as a boundary "s'étendissent par une pente insensible jusqu'aux bords
même de la côte."
This language makes its absolutely certain that the Russians understood their
boundary to be the mountains nearest the sea.
On their proposing to take the top instead of the base of these mountains as the
line of boundary Mr. Canning assented, and the existing Treaty resulted. It is not
pretended that any change in the particular mountains intended was ever made or
suggested. Whatever mountains those were, the base of whicli the British proposed as
the boundary, those were the mountains the tops of which, by the concluded Treaty,
are the true boundary to-day, and it is to my mind clear to a demonstration that these
were the mountains nearest the sea.
Three davs after the Treaty was signed, Count Nesselrode, in advising Count Lieven of
the fact says "it would have been more just if, without any occasion possibly arising for
application of the 10-league limitation, the boundary-line had ah along its length followed
the natural frontier formed by " les montagnes qui bordent la côte."
Ten days later, in writing again to Count Lieven on the subject, he directs him to
make this observation to Mr. Canning, then describing the boundary Russia would have
preferred to have taken throughout as " l a crête des montagnes qui suivent les sinuosités
de la côte.
^
. . o n that>
t h e t r u e interpretation of this Treaty, the
mountahTs which constitute the boundary are those which skirt the coast, the more
prominent peaks among which have been pointed out m the British Case and m the
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(Signed)

A. B. AYLESWORTH.
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O P I N I O N OF THE U N I T E D STATES' M E M B E R S O F T H E T R I B U N A L (1).
Opinion on Second Question.
Question number two of the Convention, " What is the Portland Channel?" has
presented such peculiar difficulties that the Undersigned feel it necessary to set forth
the reasons which have led them to join in the decision rendered by a majority of the
Tribunal.
An inlet of great depth, starting just below the 56th parallel, runs down to the
head of Pearse Island. At this point the inlet divides, and down to this point of
division there is no question of identity, and none has ever been seriously raised. Erom
the north-eastern corner of Pearse Island to within five miles of the 5 6 ^ parallel the
identity of this inlet with the Portland Channel, as intended by the negotiators of the
Treaty of 1825, is undisputed, but after the division at Pearse Island the question has
arisen whether the channel south of Pearse and Wales Islands is the Portland Channel,
or whether that which passes to the north of those two islands is entitled to the name.
Were we able to rest a decision solely on maps which we know to have been before
the negotiators of the Treaty of 1825, the weight of evidence in the opinion of the
Undersigned would be in favour of the view that the Portland Channel passed south
of Wales and Pearse Islands, with Observatory Inlet entering it on the other side, and
so on to the sea. The northern channel as indicated on contemporary maps is
narrow and indistinct, so that it is not easy to believe that any negotiators would have
taken it as a clear, well-defined, natural boundary, such as they were seeking to establish
in the Treaty of Delimitation. The testimony of maps subsequent to the Treaty is
fluctuating, but general opinion seems to have settled down to the belief that the more
obvious southern channel was a continuation and part of the Portland Channel, and on
many of the later maps we find the channel passing south of Pearse and Wales
Islands denominated " Portland Inlet." In determining, however, what should now be
called Portland Channel, the question to be decided was what the negotiators meant
When they used that term, and in arriving at the intention of the negotiators of the
Treaty of 1725, it was not possible to reach it by an inspection of the maps alone.
The negotiators undoubtedly intended when they named Portland Channel as the southern
boundary of the Russian possessions to refer to that inlet or body of water which
Vancouver named Portland Canal, for it was Vancouver who gave the name, as is well
known, to this inlet. If Vancouver had left us nothing but maps the Case, although
not free from doubt and obscurity, would be comparatively simple. But Vancouver also
published in addition to his maps a detailed narrative of all his explorations upon the
north-western coast of America.
It was argued very forcibly by the Counsel for the United States that there was no
proof that the negotiators had read Vancouver's narrative, but while it is no doubt true
that they made no such examination of that narrative as has lately been pursued, it
is almost impossible to suppose that men of trained ability seeking to establish a
natural boundary in a little-known region should not have read the only book which
contained any detailed information as to that portion of the globe with which they were
dealing. We know from undoubted evidence that Mr. Peliy, the representative of the
Hudson Bay Company, who was consulted by Mr. Canning at every stage of the negotiations, had read Vancouver's narrative, or, at least, those portions relating to the part
of the coast which was under discussion. It is almost incredible, therefore, that
Mr. Canning and Sir Charles Bagot should not also have examined the narrative, and
it is equally unlikely that the Russians should have failed to consult the one 'book
which contained a detailed examination of that region, and which had appeared in no
less than four editions, two in English and two in French.
It has seemed, therefore, to the Undersigned impossible to exclude the narrative
in endeavouring to reach a conclusion as to what the negotiators meant by the Portland
Channel. In 1888 Mr. Dall, of the Smithsonian Institution, in a Memorandum sent to
Mr. Bayard, said (pp. 104 and 105, United States' Counter-Case) : —
" t* ^R 8 P ° i n t W e c o m e a c r 0 B S aQotber difficulty, or. rather, one has been suggested very
recently. By a careful study of Vancouver's text it is evident that there is on this point a
certain discrepancy
between his charts and his text. In reading over his whole account of the
SïïLïn
A Si S \ i l t S b r a n c l i e s (Vancouver, official English edition, vol. ii, pp. 329, 330, 331,
oca ôW, and all), he seems to have varied a little in his notions, but his final treatment of
Observatory Inlet extends it to Points' Warëà-ândMaskèlyne, while in another place he seems
to regard it as beginning at Point Bamsden (cf. op. cit. 2, p. 375). On the other hand, he
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That is, he called that stretch of water from Salmon Cove, on Observatory Inlet,
wnere his ships bad been anchored, to the south-western extremity of Wales Island,
a distance of 13 leagues, " Observatory Inlet." This includes, as a glance at the map
will show, the channel whicli passes south of Pearse and Wales Islands. If, therefore,
he intended to name that whole stretch of water Observatory Inlet, it is exclusive,
and the name of Portland Canal cannot be applied to it. Portland Canal, therefore,
must either have stopped at the north-eastern extremity of Pearse Island or must have
continued by the channel north of that island to the eastern end of Wales Island.
The question is a very close one, but if we admit the text of the narrative it seems
difficult to avoid the conclusion that by " Observatory Inlet " he included all the water
from Salmon Cove to the south-western extremity of Wales Island. We also hnow
that he explored the northern channel, occupying himself in that work from the 27th
July to the 2nd August. He followed the channel westerly, passing what has been
known as Tongass Passage, between Wales and Sitklan Islands, through which he
looked and saw at a short distance the ocean. Desiring, however, to find, if possible,
another opening to the ocean which followed the general line of the Continent, he kept
on through the narrow passage which passes north of Sitklan and Kannaghunut Islands,
and came out into the ocean opposite Cape Fox. Wear Cape Fox he encamped. He
then explored the waters around Revilla Gigedo Island, and on the 14th August
returned to Cape Fox. At dawn the next morning, which in that latitude and in August
must have been at a very early hour, he set out to return to his vessels, and he writes
that in the forenoon, whicli must have been some hours after he started from the point
opposite the narrow channel out of whicli he had issued the 2nd August, he passed
the mouth of the channel whicli he had previously explored, and which he named
" Portland's Canal, in honour of the noble family of Bentinck."
His exact language is as follows :—
" I n t h e forenoon w e reached that arm of t h e sea whose examination h a d occupied our
time from t h e 27th of t h e preceding to t h e 2nd of this month. T h e distance from its entrance to
its source is about 70 miles, which, in honour of t h e noble family of Bentinck, I named ' P o r t land's Canal ' " (pp. 370-71, Vancouver).

It seems clear from this statement that if he considered, as the other extracts from
his narrative already cited seem to prove, the northerly channel as the natural extension
of the deep inlet running to the 56th parallel, he must have looked into it through
Tonsass Passage, and then and there gave it its name. Moreover, it is quite obvious
from the maps that there are three outlets for the waters which come through the
northern channel and are swelled by those from the inlets about Fillmore Island.^ Two
:ry small, so small as to be practically impossible to navigate The third is
of then ass P a s s a t , and that seems beyond a question, on the face of boththe.maps and
the j Toi
text to be the true entrance to the channel which passes north of Wales and

onward to the immediate neighbourhood of the 56th parallel.
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O P I N I O N O F T H E U N I T E D STATES' M E M B E R S O F T H E T R I B U N A L (2).
Opinion on Fifth Question.
The following statement presents in brief the chief considerations which have led
the Undersigned Members of the Alaskan Boundary Tribunal to the conclusion that the
Fifth Question submitted under the Treaty of the 24th January, 1903, should be
answered in the affirmative.
. . •
The question calls for a construction of the Treaty between Great Britain and
Russia signed the 16th (28th) February, 1825, agreeing upon a boundary-line between
Alaska and British Columbia. The particular provisions which undertake to describe the
boundary-line are in these words :—
"III. The line of demarcation between the possessions of the High Contracting Parties,
upon the coast of the continent, and the islands of America .to the north-west, shall be drawn
in the manner following :—
" Commencing from the southernmost point of the island called Prince of Wales Island,
which point lies in the parallel of 54° 40'north latitude, and between the 131st and the 133rd
degrees of west longitude (meridian of Greenwich), the said line shall ascend to the north along
the channel called Portland Channel, as far as the point of the continent where it strikes the
56th degree of north latitude ; from this last-mentioned point, the line of demarcation shall
follow the summit of the mountains (' la crête des montagnes ') situated parallel to the coast, as
far as the point of intersection of the 141st degree of west longitude (of the same meridian) ;
and, finally, from the said point of intersection, the said meridian line of the 141st degree, in its
prolongation as far as the Frozen Ocean, shall form the limit between the Russian and British
possessions on the continent of America to the north-west.
" IV. With reference to the line of demarcation laid down in the preceding Article, it is
understood :
" First. That the island called Prince of Wales Island shall belong wholly to Russia.
"Second. That whenever the summit of the mountains ('la crête des montagnes') which
extend in a direction parallel to the coast, from the 56th degree of north latitude to the point
of intersection of the 141st degree of west longitude, shall prove to be at the distance of more
than 10 marine leagues from the ocean, the limit between the British possessions and the
line of coast which is to belong to Russia, as above mentioned, shall be formed by a hne parallel
to the windings of the coast, and which shall never exceed the distance of 10 marine leagues
therefrom."
Portland Channel begins on the full ocean, at a point very near latitude 54° 40',
and ascends for about 70 miles, in a general direction slightly east of north, to a point
which is, in fact, about 5 miles from the 56th parallel.
The Fourth Question relates to the course of the line through this intervening space.
The Tribunal has agreed that as the intervening distance is not more than would
naturally be covered in climbing from the sea level to the summit of the high mountains
which were known in 1825 to exist, and which do in fact exist, at t h e ' h e a d of the
Portland Channel, the simple and obvious way to give effect to the intent of the
Treaty is to take the shortest route from the water to the summit of the mountain, which
is in plain sight from the water ; and this course brings us to the 56th parallel, upon a
mountain ridge over 5,000 feet in height, the foot of which is washed by the waters of
the Portland Channel.
The Fifth Question relates to the course of the line northward from that point.
It is in the following words :—
"In extendin ; the line of demarcation northward from said point on the parallel of the 56th
ee of north 1 iitude, f< )llowing the crest of the mountains situated parallel to the coast
the 141st degree of longitude west of Greenwich, subject to the
l that if such line liould. anywhere exceed the distance of 10 marine leagues from the
itween the British and Russian territory should be formed by a line
el to the
t the coast, and distant therefrom not more than 10 marine leagues,
t the inl
leaning of said Convention of 1825 that there should remain in the
isiaa continuous fringe or strip of coast on the mainland, not
es in width, separating the British possessions from the bays, ports,
I waters : the ocean, and extending horn the said point on the 56th degree
ide north
where such line of demarcation should intersect the 141st degree
of
5
an of Greenwich?"
lie main practical effect of the answer will be to determine whether the line was
around the heads of the inlets, leaving them in Russian territory, or was to cut
the inlets, leaving their heads in British territory.

mSR W PUrP°Se o f ! h e T r e a t y , well understood by the negotiators would be accom
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4. The official maps published by Russia, Great Britain, Canada, British Columbia
and the United States-many in number—for a period of more than sixty years after
the treaty known to the public officers of the different Governments, and accepted as
the basis of official action, without a single exception carried the line around the heads
ot all the inlets, and were wholly irreconcilable with the other construction.
• W ' % j a 1 1 that Period the cartographers of England, France, Germany, Russia,
fcpain, the United States, and Canada were permitted to represent the line in the same
way, without any question or suggestion to the contrary, so that it was permitted to
become part of the common understanding of mankind that the region now in dispute
was Russian and not British territory. And the United States were permitted to
purchase the territory, forty-two years after the Treaty, with this understanding.
These things show a practical interpretation of the Treaty.
5. For more than sixty years after the Treaty, Russia, and in succession to her
the United States, occupied, possessed, and governed the territory around the heads
of the inlets without any protest or objection, while Great Britain never exercised the
rights or performed the duties of sovereignty there, or attempted to do so, or suggested
that she considered herself entitled to do so.
This was a practical interpretation of the Treaty by all parties concerned.
The purpose of the Treaty is not open to doubt and was, in substance, conceded
upon the arguments before the Tribunal.
Both Russia and Great Britain had chartered great fur-trading Companies. On
the one hand, the Russian-American Company had extended its establishments from the
west up the chain of Aleutian Islands, and down the north-wëst coast of America as
far as the 57th parallel, where it had a post at New Archangel, or Sitka, on Baranof
Island. On the other hand, the Hudson's Bay Company, crossing the Rocky Mountains
from the east, had pushed its posts west to the Mackenzie River and the upper waters
of the Fraser River, to within about 100 miles of the coast at about latitude 55° or 56°.
It was evident that before very long the agents of these two Companies would meet and
dispute the control of the same hunting-grounds and of trade with the same native
tribes.
By a Ukase dated the 8th July, 1799, Russia had granted to the Russian-American
Company the exclusive right to hunt and trade upon the coast as far south as the 55th
parallel ; and by a Ukase dated the 4th September, 1821, Russia had undertaken to
protect the Russian Company by prohibiting all foreign vessels not only to land on the
coasts and islands which were declared to belong to Russia as far south as latitude 51
decree's, but also to approach the coast within less than 100 miles.
° Great Britain protested against this assumption of exclusive jurisdiction over the
Pacific Ocean, and incidentally to the settlement of that question, the two nations undertook to delimit their respective territorial possessions in that part of the world.
Russia based her claims upon occupation and trade by theRussian-American
Company; Great Britain based her claims upon occupation and trade by the Hudson s
Bay

Botlfparties soon agreed to drop the discussion of strict right, and to make such
ng upon
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the Russian-American Company the protection desired.
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stated by the Russian negotiators to be—

j of the Hs
"the estabUshment of a barrier at which would be stopped once for all to the north as to
the west of the coast allotted to our American Company the encroachments of the English
agents of the amalgamated Hudson Bay and North-west English Company, whom a more
intimate acquaintance with the country traversed by the Mackenzie River might easily bring,
in the course of time, into the neighbourhood of our establishments. (B.C., App., p. be.)
It is more fully stated in the observations of the Russian Plenipotentiaries upon the
proposal of Sir Charles Bagot in February 1824 to assign to Russia a strip with the
uniform width of .10 marine leagues from the shore, limited on the south by a line
between 30 and 40 miles north from the northern end of the Portland Canal.
They then said :—
"The motive which caused the adoption of the principle of mutual expediency to be
proposed, and the most important advantage of this principle, is toi prevent
preven the respective
establishments on the north-west coast from injuring each other and eni ;ring into collisior
"The English establishments of the Hudson's Bay and North- rest Companies
tendency to advance westward along the 53° and 54° of north latitude.
"The Russian establishments of the American Company have a tendency to descend
southward toward the fifty-fifth parallel and beyond, for it should be noted that, if the American
Company has not yet made permanent establishments on the mathematical line of the 55th degree,
it is nevertheless true that, by virtue of its privilege of 1799, against which privilege no Power
has ever protested, it is exploiting the hunting and the fishing in these regions, and that it
regularly occupies the islands and the neighbouring coasts during the season, which allows
it to send its hunters and fishermen there.
"It was, then, to the mutual advantage of the two Empires to assign just limits to this
advance on both sides, which, in time, could not fail to cause most unfortunate complications.
"It was also to their mutual advantage to fix these limits according to natural partitions,
which always constitute the most distinct and certain frontiers.
"For these reasons the Plenipotentiaries of Russia have proposed as limits upon the coast of
the continent, to the south, Portland Channel, the head of which lies about ('par') the fifty-sixth
degree of north latitude, and to the east the chain of mountains which follows at a very short
distance the sinuosities of the coast." (U.S.C., App., p. 161.)
The reply of Sir Charles Bagot was that the line proposed by him would secure the
advantage desired by Russia. H e said : —
"Any argument founded on the consideration of practical advantage to Russia could not
fail to have the greatest weight, and the Plenipotentiary of His Britannic Majesty did not
hesitate to give up, in consequence of this observation of the Russian Plenipotentiaries, the
line of demarcation which he had first proposed . . . and to olfer another Avhich would
secure to Russia not only a strip on the continent opposite the southernmost establishment which
she possesses on the islands, but also the possession of all the islands and waters in its vicinity,
or which are situated between that establishment and the mainland (' terre ferme '), in short,
possession of all that could in future be of any service either to its stability or its prosperity."
(U.S.C., App., p. 163.)
line.

And he then proposed to include the Prince of Wales Island within the Russian
But Russia insisted upon having her lisière run to the Portland Canal, saying—

"That the possession of Prince of Wales Island, without a slice (portion) of territory
upon the coast situated hi front of that island, could be of no utility whatever to Russia.
That any establishment formed upon said island, or upon the surrounding islands, would find
itself, as it were, flanked ('tourné') bythe English establishments on the mainland, and completely
at the mercy of these latter." (U.S.C., App., p. 164.)
England finally yielded to the Russian demand that the Hsiere should extend to
the Portland Canal.
It was thus the intent of the Treaty makers to provide for a strip of Russian
territory on the mainland which would'protect the trade of the Russian-American
Company, from its central post at Sitka, against the competition of the Hudson's
Bay traders, coming from the east. To ascertain what kind of a barrier was
intended to furnish that protection, it is necessary only to inquire what the trade
was. It was a trade with the Indian tribes who lived around the heads of the
inlets and the subject-matter of the trade consisted of the skins of the iur-bearing
animals taken m and about the inlets and the streams flowing into them
It is quite
incredible that for the purpose of protecting that Russian trade against competition of
the Hudson s Bay Company the Treaty makers intended to draw a line which would
throw all the natives with whom the trade was conducted, and substantially all the
territory which produced the material of the trade, into the Hudson's Bay territory
Instead of a protection to Russian trade with the mainland, that would have been a com-
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We are not at liberty to ascribe a meaning to the terms of i Treaty ••
frustrate the known and proved purpose of the instrument, nless the
sed
in the instrument are such as to permit no other constructs
Whoe^
construction which would produce such a result must show i ; merely
possible construction, but that it is a necessary construction nd that
impossible.
The most important and determining question in construing the
Treaty is the question : in what sense did the Treaty makers use' the
and "sinuosities of the coast"? The primary boundary provided for
was to be " the crest of the mountains situated parallel to the cos
by
Article IV, when that crest proves to be at the distance of more than 10 marine league's
from the ocean, the boundary is to be formed by " a line parallel to the sinuosities of
the coast, and which shall never exceed the distance of 10 marine leagues therefrom."
In what sense did the Treaty makers use the word " coast " ?
Counsel for Great Britain contend that since the 10-marine-league line measured
from the coast was to be applied only when the mountains proved more than 10" marine
leagues from the ocean, the words " coast " and " ocean " must be deemed correlative,
and the coast intended must be taken to be the line where land and ocean, properly
so called, meet ; and they saj^ that the word " ocean" cannot be taken to describe the
waters of long and narrow inlets, or fiords, like the Lynn Canal and the Taku Inlet,
less than 6 miles in width, but must be taken to mean the great body of water
whicli puts a limit to territorial jurisdiction, and they infer that the coast which is coterminous with the ocean must be the line upon one side of which is the mainland,
including its territorial waters, and on the other the full ocean, excluding territorial waters.
In other words, the general line or trend of the mainland coast, cutting across the
mouths of inlets.
It is, however, impossible to give this meaning to the word " ocean," as used
in this Treaty, because there stretches along the coast for 300 miles—from
Cape Spencer down to the Portland Canal, and covering a space from 80 to
100 miles wide—an archipelago of islands, separated from each other and from the
mainland by a multitude of narrow and tortuous* passages, which do not at all
answer to this* meaning of the word " ocean." If this were the meaning of the
word as used in the Treaty, the coast line would be outside of tbe islands, and a line
drawn at 10 marine leagues from that coast would give to Russia no territory whatever
upon the mainland. It is only by assigning to the word "ocean ' an entirely diflerent
meaning, and making it include the narrow passages—which are no more and no less
ocean than the inlets—that the Treaty can be made to provide any Imere upon the
mainland. In this sense, whicli is necessary to effect the purpose ot the ^ireaty,
" o c e a n " means the salt water that washes the shore of the mainland, and coast
means the line where the mainland meets the salt water however narrow may be
the passage, and however distant from the broad expanse of full ocean.
It is further to be observed that the contention of Great Britain c< pletely ignores
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.was followed that would have been followed if those words had been omitted from
the Treaty. We are not at liberty to omit them, or to refuse to give_ them effect.
The only real effect they can have is to carry the line around the bays and inlets.
If we turn to the maps which were before the negotiators, and with reference to
which they used the words of the Treaty, and seek to learn their meaning of the word
" coast " by ascertaining what were the mountains which they describe as parallel to the
coast, we reach the same result. We know-that they had before them, and consulted,
Vancouver's chart No. 7 (British Atlas, No. 2); Vancouver's chart No. 12 (British
Atlas, No. 3) ; the Russian Gfficial Map of 1802 (British Atlas, No. 5) ; Faden's Map of
1823 (British Atlas, No. 10), this last being specially relied upon by the British
negotiators. Upon every one of these maps there appears a distinct and well-defined
chain or ridge of mountains, running from near the head of the Portland Canal, and
northerly along the coast, and in general parallel thereto, and furnishing the means of
defining a line of natural boundary as distinctly as the mountain chains which constitute
boundaries between countries in other parts of the world, such as the Pyrenees between
France and Spain and the Andes between Chile and Peru. These maps embodied the
results both of British and of Russian exploration, and they appear to justify the unquestioning confidence of the negotiators in the existence of a mountain crest extending
generally parallel to the coast, and capable of defining the proposed boundary line.
They clearly present a chain or range, and we know from numerous passages in the
written communications which passed during the negotiations that the negotiators on
both sides had in mind a chain or range of mountains, when they referred to
mountains as defining the boundary. Thus the Russian negotiators described the
proposed boundary which they had proposed, and which is the one adopted in the
Treaty, as " the chain of mountains which follow, at a very small distance, the windings
of the coast," and they say that they leave to Great Britain " all the territory situated
behind the chain of mountains referred to previously." (B.C., App., pp. 71, 72.)
In July 1824, when Mr. Canning proposed that the line should run along the base
of the mountains, Count Lieven represented to him " that when a chain of mountains
is made to serve for the establishment of any boundary whatever, it is always the crest
of those mountains that forms the line of demarcation." (B.C., App., pp. 90, 91.)
On the 20th October, 1824, the Hudson's Bay Company, through Mr. Pelly, wrote
to the Foreign Office insisting that the eastern boundary from the Portland Canal
northerly should be " t h e chain of mountains at a 'très petite distance de la côte,' but
that if the summit of those mountains exceed 10 leagues, the said distance be substituted
instead of the mountains," thus accepting and quoting the Russian language above cited.
(B.C., App., p. 110.)
At the time of exchanging the Ratifications of the Treaty, the Russian Representative presented a formal expression of dissatisfaction on the part of Russia at Great
Britain's Insistence upon the alternative or corrective 10-marine-league line, and
Mr. Canning replied that under the Treaty of Ghent, between Great Britain and the
United States, "whicli likewise fixed a chain of mountains-as the frontier between the
possessions of the two States," dispute had arisen because the mountains had been found
to deviate from the direction given them on the maps, and he wished to avoid such a
dispute. (B.C., App., p. 135.)
When Great Britain finally accepted the Portland Canal line, the Russian Ambassador
at London wrote to Count Nesselrode at St. Petersburgh as follows :—
" The proposition of our Court was to make this frontier run along the mountains which
follow the windings of the coast to Mount Elias. The English Government fully accepts this
hne as it is laid off on the maps (' désignée sur les cartes ') ; but as it thinks that the maps are
defective, and that the mountains which are to serve as a frontier might, by leaving the coast
beyond the line designated, inclose a considerable extent of territory, it wishes the line claimed by
•us to be described with more exactness, so as not to cede, in reality, more than our Court asks
and more than England is disposed to grant." (B.C., App., p. 84.)
There can be no doubt that the chain of mountains depicted upon all of these maps
as running northerly from the head of the Portland Channel along the coast to Mount
bt Ehas was the mountain crest described in the Treaty as running parallel to the coast,
Ihere are no other mountains on any of the maps which were before the negotiators
which answered to the description of the Treaty and of the written negotiations.
lhat chain of mountains upon all the maps runs around the heads of ail the bays
and inlets It is substantiaUy paraUel to those sinuosities, and it is not parallel to a line
which cuts across the inlets.
The negotiators hiave themselves, however, furnished an explanation of their meaning

963
Tie t h 10m° a r rin"f a S t " rlÛch

leaves tllat

^^^TS^^St^^

P r o v i s i o * of the Treats in no
t h G B USSian

,

-gotiatorsVsi

njaHNrtotheBinuosities °fthe ^ - ^ S ! ° s a s
The coast to the sinuosities of which the line was to be drawn parallel was thus
explained as being equivalent to the shore (« rivage "). (B.C., App , p 71 )
a b U t t 0 aSSent tQ t h e
RnssiTthSH^
'mpg T
°
mountain boundarv proposed by
Russia, the Hudson s Bay Company, which was consulted at every step of the negotiations
by Mr. Canning, understood that the proposed line "parallel to the sinuosities of the
coast was equivalent to "parallel to the sinuosities of the shore," for in subsequently
advising Mr. Canning upon the Russian proposal, Mr. Pelly says that " those mountains
represented in the charts as closely bordering on tbe sea, and described bv the Russians
as a très petite distance," may really be at a very considerable distance from the
coast, and to provide for which case the distance ought to be limited, as Sir Charles
Bagot proposed, to a few leagues, say. not exceeding ten, from the shores" (B.C,
v
App., p. 80.)
When the Russians accepted the 10-marine-league line parallel to the sinuosities of
the coast, as proposed by Sir Charles Bagot, as an alternative line to be applied in case
the mountain chain proved to run off into the interior, and when they signed the Treaty
with the provision for that line, there had never been the slightest intimation that the
word O coast M was used in any other sense than that ascribed'to it by Sir Charles Bagot.
in his original proposal of the line, that is to say, as equivalent to shore.
That the Russians understood that the word " coast " was used in this sense appearsclearly from the fact that while the draft Treaty proposed by Mr. Canning, and inclosed
in his letter of the 12th July, 1824, contained the same words that are used in the
Treaty, that the line should be " carried along that coast in a direction parallel to its
windings" (B.C., App., p. 87). Count Lieven transmits the draft to Count Nesselrode
in a letter which describes this line as running along the base of the mountains which
follow the sinuosities of the shore ("les sinuosités du rivage"). (B.C., App.,
pp. 88, 89.)
That the negotiators understood that the shore whicli they were describing was one
a line parallel to which would give Russia the heads of all the inlets is apparent from
Sir Charles Bagot's description of the effect of his offer of the 10-marine-league line,
already cited, in which he declares that it would give to Russia all the islands and the
waters adjacent or which are to be found between the Russian establishment and the
mainland '(B.C., App., p. 73), and by the letter of the Hudson's Bay Company to
Mr. Canning, in which Mr. Pelly says that he is at a loss to understand " why Great
Britain should cede to Russia the exclusive right to the islands and the coast from
latitude 54° 40' northward to Mount Elias " (B.C., App., p. 81). An arrangement under
which substantially all the harbours and ports for trade on the coast were retained by
Great Britain certainly would not be a cession of the exclusive right'to the coast..
If Great Britain was retaining the most valuable part of the coast it was unknown to the
Hudson's Bay Company, upon whose settlements Great Britain based all her claims to
territory which was conducting all the trade that Great Britain was endeavouring toprotect which was most familiar with the country to which the Treaty related, most,
interested in the result, and which was consulted at every step of the negotiations.
Tf Mr Canning had considered that such was the effect of the proposed arrangement,* a
-oromot explanation of his advisers' mistake would have followed, and a modification of
the terms of the Treaty in such a way as to make it clear that he was not ceding an
pxclusive rio-ht to the whole coast.
In the face of this clear statement by the Hudson's Bay Company of their understanding that the effect of drawing a line either along the mountains or at IU marine
W u e s f r o m the shore would be to « cede to Russia the excusive right to the islands
K ^ t , from latitude 54° 40' northward to Mount Elias," the absence of any
5mde w o S in the Treaty, or any draft of it, or in any of the negotiations, re erring m
" n i way whatever to Great Britain's having the heads of the bays and inlets, or he
S r v about them, has a special significance, and indicates most clearly that no such
idea was entertained by the British negotiators.
g ^
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It is argued by Counsel for Great Britain 1 that Article VII of the Treaty, which
gives to the vessels of the two Powers reciprocal rights to frequent the inland seas,
gulfs, havens, and creeks on the coast mentioned in Articlelll, shows that Great Britain
was the possessor of inland seas, gulfs, 'havens, and creeks'on the coast along which the
lisière ran, that is, between latitude 54° 40' and latitude 60° The argument is that
Article VII applies exclusively to that part of the coast, and it is to be inferred, therefore, that the reciprocal rights which were granted on the part of Great Britain in
that Article were rights to inlets, & c , which she had u n d e r the Treaty in that part of
the coast.
But the coast mentioned in Article III is the " coast of the continent." It is
true the same Article describes the boundary of the lisière as being parallel to the
coast, but there is no Warrant whatever for limiting the reference of Article VII to
anything less than the possessions of the two parties upon the coast of the continent—
the entire coast mentioned in Article III. If Great Britain had no other possessions
upon the coast of the continent in whicli she could give reciprocal rights to Russia, there
would be some force in the argument, but by the terms of this very Treaty the coast
from the head of the Portland Canal to the southern limits of the Russian claims, viz.,
latitude 51°, was assigned to Great Britain, and upon that stretch of coast, a part
-of the coast mentioned in Article III, there were numerous gulfs, havens, and creeks.
The terms of Article VII are, therefore, entirely satisfied, without assigning the' rights
granted by Great Britain to any part of the 'coast north of the head of the Portland
•Canal.
The view that the grant by Great Britain in Article VII was intended to apply,
not to the lisière, but to the coast to the south of it, is supported by the fact that
by the terms of the Treaty of 1818 between the United States and Great Britain,
those countries acknowledged equal rights, each in the other, to the coast south of
54° 40', and that Article YII of the Treaty now under consideration was taken bodily
from the Treaty of the 5th April, 1824, between Russia aud the United States, which, in
the same words, granted reciprocal rights in the possessions of the two parties on " the
north-west coast of America." The provision of the American Treaty could not have
been intended to confer upon Russia any rights except beloW 54° 40', for America had
none. The natural inference from the incorporation of this same provision into the
British Treaty would be that it was intended to give Russia the same rights from the
co-tenant of the same coast.
A further examination of the history of Article VII leaves no doubt that instead of
the grant of rights by Great Britain to Russia in that Article being intended to apply
exclusively to the coast of the lisière, it was intended to apply exclusively to the coast
below the lisière ; for the first appearance of the Article was in the draft Treaty prepared
by Mr. Canning, and inclosed by him in his letter to Sir Charles Bagot of the 12th July,
1824. In that draft Mr. Canning proposed, in Article III, a provision, not that there
:should be reciprocal rights in regard to the Hsiere, but that Russia should grant to
British subjects a perpetual right to navigate and trade along the coast of the lisière ;
while the reciprocal provision for ten years, which now constitutes Article VII was
proposed as Article V of the draft, " with regard to the other parts of the north-west
coast of America" (B. C , App., p. 87). This was after the American Treaty of 1824,
and Article V of Mr. Canning's draft, providing for reciprocal relations in the other
parts of the north-west coast, copied the language of the American Treaty. As England
had unquestionably no interests in the parts of the north-west coast other than the
lisière, except south of the lisièie, the reciprocal provision proposed by Mr. Cannino*
in Article V of his draft applied, so far as it involved a grant of rio-ht by Great Britaiii
solely to the same coast which was affected by the American orant in the Treatv
of 1824.
'
Russia refused to grant to British subjects the perpetual right to trade in the Hsiere
but expressed a willingness to give such a right for ten years, and she carried into the
Treaty of 1825, now under consideration, the reciprocal provision which Mr. Canning
proposed as to the other parts of the north-west coast, unchanged, except that the
words " other parts " were stricken out ; so that the reciprocal clause operated not
only to accomplish the original effect of a British grant of rights to Russia below
the^ lisière for ten years, but also ot a Russian grant to British subjects of rights in the
Hsiere for ten years.
« j There is absolutely no ground for claiming that, in broadening the scope of
Mr. Canning's original reciprocal provision so that it would include a grant by Russia
in the Hsiere, it was intended to exclude the other parts of the coast, to which solely the
provision originally applied.
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Company,, and published by order of the House of Commons in 1857 (U S C-C
I R ? I ' / P U P V ? ' A i; B r ' t l s h A t l a s > No. 21)- British Colonial Office manuscript map of.
i / Q J W T T o a S ' ? ° - 1 3 ) ; B r i t i s h A d m i ™ l t y Chart of 1856, corrected 1861,1862,
T
5 4 ! ? • ?• Atla& > N ° - 2 3 ) ; B r i t i s h Admiralty Chart of 1876 (U. S. Atlas
-No. 38) ; official map of the Dominion of Canada, showing the extent and situation of
its public lands, published by the Canadian Department of the Interior in 1878 (U. S
Atlas, No. 39); map published by the Canadiau Department of Railways, 1883 (U. S.
At,as, No. 43); official map of Province of British Columbia published by the Commissioner of Lands and Works, Victoria, 1884 (British Atlas, No. 31); map of the Dominion
of Canada, published in 1884 by the Director of the Canadian Geological Survey from
surveys made by the Geological Corps, 1842 to 1882 (British Atlas,°No. 32); the map
published by the United States' Coast Survey in 1867, compiled for the Department
of State at the time of the purchase of Alaska by the United States (U. S. Atlas, No. 24).
In all of these maps the boundary line is drawn around the heads of the inlets. It
is not contended that this boundary line was an accurate location of the true boundary.
In the absence of knowledge as to the mountains, it appears to have been drawn on tbe
10-marine-league line, measuring from the heads of the bays and inlets. It: precludes
no one from saying that the occurrence of a mountain crest within 10 marine leagues
of the coast would call for a change of the position of the line. But it is manifest that
in every case the line was drawn in accordance with the American theory of what
constituted the coast, and not in accordance with the theory now maintained by the
Counsel for Great Britain as to what constitutes the coast. According to the construction
of the Treaty claimed by the British Case, the 10-marine-league line should have been,
drawn across the Lynn Canal 34^ miles from its mouth. In all those maps it is drawn.
90 miles away from that point, 3 4 | miles above the head of the Lynn Canal. It is not.
contended that the action of any one of the officials making these maps worked an
estoppel against his Government, but the uniform and continuous adoption and.
promulgation for sixty years, by all these officers, of the view that the line went around,
the head of the Lynn Canal, without a single map, or paper, or act, or word indicating
the existence of any differing view on the part of their Governments, certainly does lead
to a strong inference that their Governments understood the Treaty consistently with,
the maps, and not inconsistently with them.
It would be a strange thing if, six years after the Treaty was made, the British
Colonial Office recorded "the limits of the British possessions in North-west America
inconsistently with the views of the British Government ; that for fifty years after the
makin» of this Treaty of 1825, the British Admiralty should issue the charts which constituted the guide for the vessels of the British ISavy, putting down upon them the heads of
the bays and inlets in Southern Alaska as being Russian waters, if the British Government regarded them as British waters ; that the Government of British Columbia, the
Canadian Department of the Interior, Department of Railroads and Geological Survey,,
should all be mistaken regarding the construction which the British Government put
upon this Treaty. It would be* a still stranger thing if Mr. Pelly Governor of the
Hudson's Bay Company, who was Mr. Canning's adviser throughout the negotiations of
the Treaty and s £ George Simpson, who was the Resident Governor in America both
It the time the Treaty was made and at the time the Hudson's Bay Company leased
the property from the Russian-American Company, were ignorant of the construction
the
_ _ ^ |by
| mthe *British
^ f | Government,
ftrWftT.nmenti
a and
n d . being
nut property
upon the i mTreaty
beinj m charge of the great
w«rp£. s directly affected by that construction, continued the irest of their lives in that

ignorance
g H ^ ^ ^ ^ t h a t t h e c o n s t r uction of the Treaty now
, ndfd K v Great Britain is an after-thought, never entertained by any officer of
S
B r S Government during the lifetime of the makers of the Treaty, and originated
at least sixty years after theTreaty was signed.
6 L 2
[1060]

9GQ
' The principal feature of Russia's occupation of Alaska was that in 1839 the RussianAmerican Company, with the express assent of the Russian Government, leased to the
Hudson's Bay Company the mainland'coast from Cape Spencer to the Portland Canal, and
that this lease was renewed from time to time until the American purchase. The terms
of •the lease were apt to describe tbe entire coast, and the maps showing the leased
territory, whicli were furnished to the British Government by Sir J. H. Pelly in 1849
and Sir George Simpson in 1857, showed that territory to include the heads of'the
bays and inlets and all the land surrounding them. It is conceded that the British
Government knew of the lease, for it was given in settlement of a claim which the
British Government was pressing against the Russian Government, the subject of a
diplomatic controversy regarding the construction of the Treaty of 1825. The knowledge
of the territory leased is brought home to the British Government by the last-mentioned
maps. If the Government of Great Britain considered that the true construction of
the Treaty gave to that Government, and therefore to the Hudson's Bay Company, the
•heads o f ' t h e inlets and the territory surrounding them, it is quite impossible that,
without a word upon that subject, the Hudson's Bay Company should have recognized
Russias title to that very territory by becoming a tenant.
Upon the purchase of Alaska by the United States in 1867, the officers of the
United States took formal possession, with appropriate ceremonies, of the territory
at the head of the Lynn Canal, and the officers of the Hudson's Bay Company surrendered
the possession whicli they had theretofore held as tenants of Russia, and departed,
leaving the head of the Lynn Canal in the possession of the United States. From that
time until the present the United States has' retained that possession, and has performed
the duties and exercised the powers of sovereignty there.
For certainly more than twenty years after that, there was not a suggestion from
the British Government that the possession was not rightful. In tbe meantime, the
Naval and Military officers of the United States governed the Indians who lived at the
heads of the inlets ; those Indians were included in the United States' Census ; order
was enforced among them, and their misdeeds were punished by the United States ;
a public school and mission schools were established at the head of the Lynn Canal, under
the auspices of the United States'Government ; tbe land laws of the United States
Nvere extended over the territory, and mineral claims were located in the territory
now in question ; the revenue laws of the United States were extended over the territory,
and were enforced in the territory in ' question ; foreign vessels were forbidden to
unload at Ghilkat, and obeyed this prohibition ; a post-office was established at the
head of the Lynn Canal ; an astronomical station of the United States' Coast Survey
was established there; factories for the canning of salmon were erected and operated
by American citizens ; and all these operations of Government were unaccompanied by
any suggestion that the United States was not rightfully there. In. the meantime,
Great Britain refrained from exercising, or attempting to exercise, any of the functions
of Government in the neighbourhood of these inlets. The true condition was stated by
the Prime M mister of Canada, in the Canadian Parliament, on the 16th February, 1898,
when he said :—
"My honourable friend is aware that, although this is disputed territory, it has beeu in the
possession of the United States ever since they acquired this country from the Eussian Government
in 1867, and, so far as my information goes, I am not aware that any protest has ever been ra:'sel
by any Government against the occupation of Dyea and Skaguay by the United States ;"
.and when, on the 7th March, 1898, he said :—
S The fact remains that, from time immemorial, Dyea was in possession of the Eussians, and in
1867. it passed into the hands of the Americans, and it has been held in their hands ever since.
Now, I will not recriminate here ; this is not the time nor the occasion for doing so, but, so far
as I am aware, no protest has ever been entered against the occupation of Dyea by the American
authorities, and when the American authorities are in possession of that strip of territory on the sea
which has Dyea as its harbour, succeeding the possession of the Eussians from time immemorial,
it becomes manifest to everybody that at this moment we cannot dispute their possession, and that,
before their possession can be disputed, the question must be determined by a settlement of the
question involved in the Treatv."
IX is manifest that the attempt to dispute that possession to which the Prime
Minister refers is met by the practical, effective construction of the Treaty presented by
the long-continued acquiescence of Great Britain in the construction which cave the
territory to Russia and the United States, and to which the Prime Minister testifies.

\ _

Cnly the clearest case of mistake could warrant a change of construction, aft
a period of acquiescence in the former construction, and no such case has 1
out before this Tribunal.
(Signed)'
October 20, 1903.
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ELIHU ROOT.
HENRY CABOT LODGE.
GEORGE TUPNER.

OPINION OF SIR LOUIS JETTE.
BY a majority of four the Alaska Boundary Tribunal has come to a decision on
he ques ions upon which it had to pass judgment in accordance with the provisions of
the Treaty signed between Great Britain and the United States on the 24th January,
M
collea
*
l WÈÈÊÊ
g? e > M r - Aylesworth, and myself, have been unable to concur
in mostof the findings of the majority, and, although the Treaty does not caU for any
expression of • opinion by those who differ, I feel it my duty to place on record, as
bnetiy as I can, a few of the reasons by which I have been guided in arriving at
conclusions different from those adopted by the other members of the Commission.I have no intention of writing exhaustively on the different questions submitted to
the Tribunal, as it would be more than useless at this moment. I will therefore
refrain from any comment which could only be a repetition of the able argument
advanced, by the distinguished Counsel in the Case, and I will confine myself to a short
and concise statement of the views which I firmly believe should have been accepted by
the Tribunal.
The first Article of the Treaty of 1903 gives the following directions to the members
of the Commission :—

" The Tribunal shaU consist of six impartial jurists of repute, who shall consider
judicially the questions submitted to them, each of whom shall first subscribe an oath
that he will impartially consider the arguments and evidence presented to the Tribunal,
and will decide thereupon according to his true judgment."
Thus, the character of the functions which had been confided to us is clearly
defined. We have not been intrusted with the power of making a new Treaty, and it
was not in our province to make concessions for the sake of an agreement ; we had
simply to give a judicial interpretation of the Articles of that Treaty which were submitted to us. And this position, as I take it, was rendered stiU more clear by the fact
that, if a majority could not be found to agree, no harm was done, the way being then still
left 'open for the Governments of both countries to do what would, unquestionably, be
in their power, that is, to settle the difficulty by mutual concessions if they found it
advantageous.to each other.
.
Finding, thus, that the line of demarcation between our duties and our powers had
been very clearly defined, I took it to be my first duty, in passing on the different
questions submitted to us, not to assume anymore power than had been given to me by
this 1st Article of the Convention of 1903.
Article III of this Treaty of 1903 then provides :—
" It is agreed by the High Contracting Parties that the Tribunal shall consider, in
the settlement of the question submitted to its decision, the Treaties respectively
concludedbetween His Britannic Majesty and the Emperor of AU the Russias under
ooncmaea uei
•.
( 1 6 t h March), A.D. 1825, and between the United States of
Î m e n c a and I h e E m p e ^ i [ M the Russias, concluded under date of the 30th March
OSth April), M
1867, and particularly the Articles III, IV, and V of the firstmentioned Treaty, which in the original text are word for word as follows : «TTT l a liffne de démarcation entre les possessions des Hautes Parties Cont r a c t a n t e sur k c ô t e du continent et les îles de l'Amérique W - o u e s t , sera tracée
ainsi qu'il suit :—

" A partir du point le plus méridional de l'île dite Prince of Wales, lequel
point se trouve sous la parallèle du 5t° 40' de latitude nord, et entre le 131 e et le
i:S3e degré de longitude ouest (méridien de Greenwich) la dite ligne remontera au
n o r l le long de la passe dite Portland Channel, jusqu'au point de la terre ferme où elle
atteint le 56e degré de latitude nord ; de ce dernier point la ligne de démarcation
suivra la crête des montagnes situées parallèlement à la côte, jusqu'au point d'intersection du l t l e degré de longitude ouest (même méridien); et, finalement, du dit
point d'intersection, la même ligne méridienne du 141 e degré formera, dans son
prolongement jusqu'à la Mer Glaciale, la limite entre les possessions Russes et
Britanniques sur le continent de l'Amérique Nord-ouest.
" IV. Il est entendu, par rapport à la ligne de démarcation déterminée dans
l'Article p recèdent—
1 1 . Que l'île dite Prince of Whiles appartiendra tout entière à la Russie.
I 2. Que partout où la crête des montagnes qui s'étendent dans une direction
parallèle à la côte depuis le 56e degré de latitude nord au point d'intersection du
141 e degré de longitude ouest, se trouverait à la distance de plus de 10 lieues marines
de l'océan, la limite entre les possessions Britanniques et la lisière de côte mentionnée
ci-dessus comme devant appartenir à la Russie sera formée par une ligne parallèle aux
sinuosités de la côte, et qui ne pourra jamais en être éloignée que de 10 lieues
marines.
" V. Il est convenu, en outre, que nul établissement ne sera formé par une des
deux Parties dans les limites que les deux Article3 précédents assignent aux possessions
de l'autre. En conséquence, les sujets Britanniques ne formeront aucun établissement soit sur la côte, soit sur la lisière de terre ferme comprise dans les limites des
possessions Russes, telles qu'elles sont désignées dans les deux Articles précédents ;
et, de même, nul établissement ne sera formé par des sujets Russes au delà des dites
limites."
The Treaty then further provides :—
g The Tribunal shall also take into consideration any action of the several
Governments or of their respective Representatives, preliminary or subsequent to the
conclusion of said Treaties, so far as the same tends to show the original and effective
understanding of the Parties in respect to the limits of their several territorial
jurisdictions under and by virtue of the provisions of said Treaties.

" ARTICLK

IV.

" Referring to Articles III, IV, and V of the said Treaty of 1825, the said Tribunal
shall answer and decide the foUowing questions :—
" 1 . What is intended as the point of commencement of the line ?
" 2 . What channel is the Portland Channel ?
I 3. What course should the line take from the point of commencement to the
entrance to Portland Channel ?
" 4. To what point on the 56tli paraUel is the line to be drawn from the head of
the Portland Channel, and what course should it foUow between these points ?
" 5 . In extending the line of demarcation northward from said point on the
parallel on the 56th degree of north latitude, following the crest of the mountains
situated parallel to the coast until its intersection with the 141st degree of longitude
west of Greenwich, subject to the condition that if such line should anywhere exceed
the distance of 10 marine leagues from the ocean, then the boundary between the
Russian and the British territory should be formed by a line paraUel to the sinuosities
of the coast and distant therefrom not more than 10 marine leagues, was it the
intention and meaning of said Convention of 1825 that there should remain in the
exclusive possession of Russia a continuous fringe or strip of coast on the mainland
not exceeding 10 marine leagues in width, separating the British possessions from thé
bays, ports, inlets, havens, and waters of the ocean, and extending from the said point
on the 56th degree of latitude north to a point where such line of demarcation should
intersect the 141st degree of longitude west of the meridian of Greenwich ?

_

" 6 If the foregoing question should be
event of the summit of such mountains provim
leagues from the coast, should the width of the'
be measured (1) from the mainland coast of th
perpendicular thereto, or (2) was it the intentioi
that where the mainland coast is indented by de
waters of Russia, the width of the lisière was t o b e n
general direction of the mainland coast, or (6) fromt
the ocean from the territorial waters of'Russia or (c]
inlets ?
" 7. What, if any exist, are the •mountains referr i t
coast, which mountains, when within 10 marine leagtles fr<
form the eastern boundary ? "
The Treaty then provides for the meetings of the Tribunal and the re
the Award in the following terms :—

| ARTICLE V.

•''The Tribunal j shall assemble, for their first meeting, at London as soon as
practicable after receiving their commissions, and shall themselves fix the times and
places of all subsequent meetings.
i The decision of the Tribunal shaU be made as soon as possible after the conclusion of the Arguments in the Case, and within three months thereafter. . . . . .
The
decision shall be made in writing, and dated, and shaU be signed by the members of
the Tribunal assenting to the same. It shall be signed in duplicate, one copy whereof
shall be given to the Agent of the United States of America for his Government, and
the other to the Agent of His Britannic Majesty for his Government.

" ARTICLE VI.

" Should there be, unfortunately, a failure by a majority of the Tribunal to agree
upon any of the points submitted for their decision, it shall be their duty to so report
in writing to the respective Governments through their respective Agents. Should
there be an agreement by a majority upon a part of the questions submitted, it shaU h«
nent in the
their duty to sign and report their decision upon the points of such agrep™
manner hereinbefore prescribed."
As I have already said, these two last Articles do not provide for any expression of
opinion by I L s e members of the Tribunal who have the misfortune to find themS6lVe
The " n f t o be answered by the Tribunal are seven in number.
take them in the order of the Treaty : —

I -wiU now

1st Question.
« What is intended as the point of commencement of the line ? "
The answer to this question is as follows : • to-ol^i agiees
qo-rpps tnat
that the point
of commencement of the line is
« The Tribunal unanimously
y
Cape Muzon."
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need be said o* this * *
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2nd Question,
v What channel is the Portland Channel ? "
The following is the answer of the Commission to this question :—
" The Tribunal unanimously agrees that the Portland Channel is the channel
which runs from about 55° 56' north latitude, and passes to the north of Pearse and
Wales Islands.
I A majority of the Tribunal, that is to say, Lord Alverstone, Mr. Root, Mr. Lodge,
and Mr. Turner decides that the Portland Channel after passing to the north oi Wales
Island is the channel between Wales Island and Sitklan Island caUed Tongass
Channel.
" The Portland Channel above mentioned is marked throughout its length by a
dotted red line from the point marked B to the point marked C on the map, signed in
duplicate by the members of the Tribunal at the time of signing their decision."
The contention of the United States on this point was that Portland Channel is
that body of water which goes seaward between Pearse Island and the peninsula,
passes Ramsden Point in (or at the entrance of) Observatory Inlet, and r<
ocean by the channel between Pearse and Wales Islands on the west and the .sternly
I Point
continental shore, entering the ocean between Point Wales on the west
Maskelyne on the east.
The contention of Great Britain was, that it is the channel which enters the ocean
between Tongass Island and Kannaghunut Island, leaving Sitklan, Wales and Pearse
Islands on the south and east, and extending northerly 82 i oiles to its head,
The difference between the two contentions wiU b e rendered more striking
saying that the British Portland Channel would run straight from its head to the ocean,
whilst the American Portland Channel would divide in two passages at the head of
Pearse Island, and there leaving its northern branch would make a curve, and, entering Observatory Inlet, would run down to the sea through that inlet, at the south of
Pearse and Wales Islands.
The contention of Great Britain is, to my mind, clearly supported by Vancouver's
narrative of his voyage of 1794, when, after relating his movements in these waters,
day by day, and specially from the 27th July to the 2nd August, he says :—
" In the morning of the 2nd (August) we set out early, and passed through a
labyrinth of small islets and rocks, along the continental shore ; this, taking now a
winding course to the south-west and west, showed. the south-eastern side of the
canal to be much broken, through which was a passage leading S.S.E. towards the
ocean. We passed this in the hope of- finding a more northern and westerly communication,- in which we were not disappointed, as the channel we were then pursuing was
soon found to communicate also with the sea, making the land to the south of us one
or more islands. From the north-west point of this land, situated in latitude 54° 45V,
longitude 229° 28', the Pacific was evidently seen between N. 88 W. and S. 81 W."
Adding finally (under date 15th August) :—
I In the forenoon we reached that arm of the sea whose examination had occupied
our time from the 27th of the preceding to the 2nd of this month. The distance from
its entrance to its source is about 70 miles, which, in honour of the noble family of
Bentinck, I named PORTLAND CANAL."

When this second question was put to the Commissioners, at the time of rendering
the Award, every one of them, as will appear by the official Report, answered' that
Portland Channel was the channel that passed—contrary to the American contention—
to the north of Pearse and Wales Islands.
But on a sub-question being put, the majority of the Commission decided that
after passing north of Pearse and Wales Islands, it should pass south of Sitklan and
Kannaghunut Islands, which lie directly to the westward of Pearse and Wales Islands ;
should make a curve there, and, abandoning its northern course, should reach the sea
through Tongass Passage instead of following the continuous straight Une which, a
moment before, had been found to be the proper one.
I voted-against this sub-proposition, because I found that it was totally unsupported either by argument or authority, and was, moreover, illogical. The Commission

had, j u s t a moment before, decided-and very prooerlv T h p l i * ™ - ^ * T> -*I A
Channel, as described by Vancouver, was h a ^ b a n n e ^ ndiLterf o ^ l t \
******
runrnng straight to the sea; it had refused to accep
Z^contention^f^uSftS
States to have it leave its northern course, and, m a k i n f a c u r v a t ? ^ M W I <?%t
through Observatory Iulet, and all at once it is oîcided t h a t S v e r v S ^ K l l ™3ïï
sea. through, longass Passage..
1 nly
i f i s decision is a correct a d

tJSt tl?" °

P ?îï ?

» fr* one, IÏ

that the majority of the Commission has committed an iniustice towarrdsth
States in refusing to admit its contention that the channel ought to mak<
ittle higher up, at the head of Pearse Island, which solution would appear to any or
having studied the map, a much more sensible and reasonable one than that which has
been adopted.
m
The result of this last decision, on the sub-question above mentioned is to deprive
Canada oi the two islands which lie at the very entrance of Portland Channel Sitklan
and Kannaghunut Islands. It will strike the eye of everyone who looks at'the map
that the position of those two islands, at the entrance of the channel, is a most important
one from a military point of view, and that the loss of them to Canada may be felt
seriously m the future.
3rd Question.
" W h a t course should the line take from the point of commencement to the
entrance to Portland Channel? "
The answer of the majority of the Tribunal to this question is as follows :—
" A majority of the Tribunal, that is to say, Lord Alverstone, Mr. Root, Mr. Lodge,
and Mr. Turner decide that the course of the line from the point of commencement to
the entrance of Portland Channel is the line marked A B in red on the aforesaid
map."
The line indicated in this answer is a direct line from Cape Muzon to the south
entrance of Tongass Passage. •
This being in opposition to the language of the Treaty, which is : " Commencing
from the southernmost point of the island called Prince of Wales Island, . . . . the
said line shall ascend to the north along the channel called Portland Channel ; " I feel
bound to differ from the decision of the majority. Tongass Passage, as I have stated,
on the previous question, is not Portland Channel, and the Treaty says that the line
shall be drawn along Portland Channel, but does not say that it can be drawn along
Tongass Passage.
4dh Question.
| To what point of the 56th parallel is the line to be drawn from the head of the
Portland Channel, and what course should it follow between these points? "
This has been answered as follows :—
" A maiority of the Tribunal, that is to say, Lord Alverstone, Mr. Root, Mr Lodge
and Mr. Turner decides that the point to which the line is to be drawn from the head
of Portland Channel is the point on the 56th parallel of latitude marked D on the
aforesaid map, and the course which the line should follow is drawn from C to D on
the aforesaid map."
The decision on this point is not of great importance as it affects only a few miles
of territory I must say, however, that it is not m accordauce with the rule given by
?he Treaty which requires that, from this point, the 56th degree of north latitude,
1Thelineof demarcation shall follow the summit of the mountains situated parallel to

t h ^ o t ^

Î ^ ^ Ï S I ^ ^ ^ ™*T of"the coast'and which shaU neYer eiceed
the
tracse ^ ^ ^ ^ B ^ - " b ^ ?is d ™ s T » o t °f,rbat
*
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^ t f and the Tule adopted. by the majority on this point wdl, I may add, be
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when dealing with Question 7.
^
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5th Question.
" In extending the line of demarcation northward from said point on the parallel
of the 56th degree of north latitude, foUowing the coast of the mountains situated
paraUel to the coast, until its intersection with the 141st degree of longitude west of
Greenwich, subject to the condition that if such line should anywhere exceed the
distance of 10 marine leagues from the ocean, then the boundary between the British '
and the Russian territory should be formed by a line paraUel to the sinuosities _ of the
Coast, and distant therefrom not more than 10 marine leagues, was it the intention and
meaning of said Convention of 1825 that there should remain in the exclusive possession
of Russia a continuous fringe or strip of coast on the mainland, not exceeding 10
marine leagues in width, separating the British possessions from the bays, ports, inlets,
havens, and waters of the ocean, and extending from the said point on the 56th degree
of latitude north to a point where such line of demarcation should intersect the 141st
degree of longitude west of the meridian of Greenwich? "
The answer to this question, in the Award rendered by the majority, is in the
foUowing terms :—
" A majority of the Tribunal, that is to say, Lord Alverstone, Mr. Root, Mr.
Lodge, and Mr. Turner decide that the answer to the above question is in the
affirmative."
The contention of the United States on this point is therefore acce;
founded. It follows from this decision that'the strip of territory granted
and
the Treaty runs around aU the openings of the coast, speciaUy Lynn
thus deprives British possessions of any access to the sea on the whole L
the
said lisière.
Cngland and Russia after very protracted
This Treaty of 1825 was
ïod extending from November 1821 to
negotiations, which took pli
February 1825. At the enid' of i
nsiderabl amount of communication, and diplomatic
correspondence the parties
an understanding, and agreed on the terms of
a Convention apparently satisfactoi
both, and which seemed to contain, if not what
each would have Uked to have obtained,, :at least what they had mutuaUy conceded to
each other.
It will be useful here to recall briefly the circums mces which 1 the Governments
of Great Britain and Russia to sign this Treaty, a I to go b a d o the negotiations
which preceded it, in order to have a fair understand Lg of its imp tance and bearing,
The Emperor of Russia, Paul the First, foUowi
idopted by aU the
Governments of Europe from the beginning of the 1
:entury, had, in 1799, granted
to an important Company, caUed the Russian Ame
L Company, the monopoly of
trade, hunting,, and .fishing on aU the territory ch
I by Russia on that part of
North America (indicating as the limit the 55th deg:
if latitude), and also " on the
chain of islands extending from Kamschatka to the :
i, to America, and southward
to Japan."
Great Britain, whose possessions on the North American continent extended as far
as those of Russia,.had,granted^ a similar.monopoly to the Hudson's Bay Company, and
in their adventurous explorations, advancing more and more every year in the- unknown
regions of this vast continent, the trappers of this Company and of the North-west
Company had at last met with the agents of the Russian American Company'.
_ Hence there soon arose the necessity of determining the limit of both Empires"
territory on this continent.
, fj But another reason also necessitated the attention and action of the Government of
Great Britain in this instance.
Emperor Alexander the First, wishing to grant additional favour to the Russian
American Company, had published, in 1821, by a Ukase bearing date the 4th September, a regulation prohibiting aU foreign vessels from approaching the coasts of this part
of the Russian territory within less than 100 Italian miles.
The.two great maritime nations, Great Britain and the United States, could not
acquiesce m a prohibition socompletely antagonistic to the rules of international law
and to the interests of commerce. Consequently, representations were made to the
^ussjan Government.
"In the course of the negotiations which followed, the question of maritime supremacy
over a distance of 100 Italian mnes was soon settled, as stated in a despatch of

Mr. Geo
Mr. Cam

date the 15th January, 182
i in the foUowing terms":—

rcle

" The questio
" The Russiai . Ukf
assumption of maritin
dominion.
" As to the first, th

d Russia are short and simple,
i extravaga
ions : !
pf territori
nte<
of Russi

Ud<

The only thing remaining to be
3d,
frontier.
Russian establishments at that da
Count Nesselrode acknowledges that oi
they h£
degree of latitude. These establishme:
was speciaUy desired and intended, and
dlli
thf
the negotiations, which were to end in tl
18
In order to indicate the true character of these i
be sufficient.
In a despatch dated the 3rd November, 1823, and addi
M. de Poletica, giving the account of an interview he had 1 id-*.
His Britannic Majesty's Ambassador to St. Petersburgh, says :—

i of the
ids, and

" In the midst of this argument the British Ambassador sn idenly i
discussion in order to tell me that his Government had, aftei
discussing the territorial question according to the abstract prim
of international law ; that that would have the effect of rem
interminable ; that the Cabinet of London expected a more satis
two parties interested, from an amicable arrangement which wou
mutual consent, and that his instructions had been drawn up in 1
" I replied to Sir Charles Bagot that in the matter in quei
foresee the views of the Imperial Government, I believed thf
•ould take
myself boldly to assure him that they were in perfect agreern
ith those
Cabinet of London."
The position of both parties is therefore clearly defined by these very plain
very full declarations.
Let us see now what were the claims of Russia as to this strip of territory, w]
is the subject of the present difficulty.
As I nave already said, Russian establishments at that time were more especi
situated on the islands, and the Russian Plenipotentiaries openly declare that it is
the protection of those establishments that they require this strip of territory on
coast of the mainland, coming so far down towards the south, whenthe principal
of separation between the possessions of the two Empires on this continent **
however, to be placed much higher up.
So we find in the counter-proposition offered by Russia, in answer to a d
of Convention submitted by Sir Charles Bagot in March 1824, the foUov
declaration :—
" The principal motive which forces Russia to insist upon retaining the soverei^
over the strip of land described previously on the mainland from the Portland G
as far as the point of intersection of the 60th degree of latitude with the 139th dej
of longitude is that, if deprived of this territory, the Russian American Comp
would be left without any means of supporting the establishments, which wc
thereby he left without any support, and could not have any strength nor solidity.
A few days later (29th March, 1824), in the documlent
to the British proposition, the Russian Plenipotentiaries, affir
also say :—
" T h e Emperor instructs his Plenipotentiaries
Ambassador of England—
« That the possession of Prince of W ales Island v
the coast opposite this island could ^ . ^ f ^ J ^
"That anyestablishment.formeIon^saicRrian
in some manner, be turned by Û* EngUsh estabhshn
completely at the mercy of the latter.
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On the 5th April following C nt N e
Russian Ambassador to London, says :—

rode,

espatch

Cou nt Lieven,

" I n order to avoid intersecting the Prince of Wales Isls id, wh ch, ac.cording to
outhen-n frontier
this arrangement, should belong to Russia, we proposed^ to car
ninutes of latitude, and to ma] e it st rike on the
of our domains to the 54th degree
.ith of which, on the ocean, lie
continent the Portland Canal, the
:1 inland between the 55th ai 1 560i degree, of
Prince of Wales Island, and the
latitude.
<;
row strip on the coast tself, and left to
This proposition only secured to
the English establishments all the spae îqu id for their increase an I extension."
And a little further on he adds :—
" As for us, we restrict our demands to a smaU strip (lisière) of coast on the
continent, and in order to dispel all objections whatsoever, we guarantee the free
navigation of the rivers, we proclaim the opening of the Port of Novo-Archangelsk.
One month later, Count Nesselrode in another despatch to Count Lieven again
says :—
" H the principle of reciprocal convenience is advocated, Russia gives up for the
progressive extension of the English establishments a vast extent oi coast and of
territory; she guarantees free markets ; she makes provision for the interests of their
trade, and, as a compensation for so many offers inspired by the sincerest spirit of
conciliation, she reserves for herself only a point of'_ support, without which it would
not be possible for her to keep one half of her dominions."

Ibi.l., p. 87.
IbicL p.. 85.

Ibid., p. 100.
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It is unnecessary to multiply these quotations.
Let us see now how—after coining to such an understai iding—the fina
was drafted.
ithe
A number of drafts and counter-drafts were exchanged 1
of the two Governments, and it is interesting to note the successive changes made
the wording of those documents as to the strip of territory claimed by Russia.
In the draft of Agreement sent by Mr. George Canning to Sir Charles Bagot
the 12th July, 1824, it is stated, in Article II, that the line " shaU he cs rried along the
coast in a direction parallel to its windings, and at or within the seaw ard base of the
mountains by -which it is bounded."
Mr. Canning, in his letter inclosing this draft, uses the followir g expressions :
a thence following the sinuosities of the coast, along the base of the mountains nearest to
the sea."
Article H I of this draft then mentioned a width—to be determine I upon—which
this strip of land could not exceed.
This proposal was not accepted, and Ccrant Nesselrode sent to (3ount Lieven a
counter-draft, the terms of which, with regarc1 to the lisière, he himself analyzes in the
following terms : " Our counter-draft carriess our boundary from the 51st degree of
north latitude to 54° 40'. It leaves the establ
olishments which the E n g Lish Companies
may form hereafter on the north-west coast aU the territory situated to the south of
Portland Channel. It abolishes the establishment of the mountains as the boundary of «
the strip of mainland which Russia would possess on the American continent, and
limits the width of this strip to 10 marine leagues, in accordance with the wishes of
. England."
In a letter addressed to Mr. Stratford Canning, dated the 8th December, 1824,
Mr. George Canning replied to Count Nesselrode's proposal as foUows :—
" The Russian Plenipotentiaries propose to withdraw entirely the Umit of the Hsiere
on the coast which they were themselves the first to propose, viz., the summit of the
rno-nutains which run parallel to the coast, and which appear, according to the map, to
follow all its sinuosities, and to substitute generally that which we. only suggested as a
corrective of their first proposition.
" We cannot agree to this change. It is quite obvious the boundary of mountains,
where they exist, is the most natural and effectual boundary. The inconvenience
against which we wished to guard was that which you know to have existed on. the
• other side of the American continent, when mountains laid down in a map as in a
certain given position, and assumed, in faith of the accuracy of the map, as a boundary
between the possessions of England and the United States, turned out to be quite
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differently situated, a discovery which has givei
btiould the maps be no more accurate as
mountains, Ave might be assigning to' Russ
where we only intended to give, and she on
coast. . . .
" W h e r e the mountains are the boundar
instead of the seaward base as the Une of dem:

intended to ask,

inland
strip oj

ntent to take

Article i n of the draft of Treaty sent with thif5 letter by Mr. G
> Canning
Mr Stratford Canning, says: "Provided, neverthelesss, that if the sun imtf of the af
said mountains shaU turn out to be, in any part of their range, J it m n e than
distance of 10 marine leagues from the Pacifick them that, for that space, the Une
demarcation shaU be a line of paraUel to the coast anid its windings," &c.
ru-c T l n S d r a f t having b e e n submitted to M. Matu sevich—an offici ilof the RUSE
Office, and afterwards Ambassador Extraordinary--wag slightly ch
I. Thus
Article IV, instead of maintaining the expression " thie Pacifick," he say s : ' That wh
ever the distance between the crest of the mountains and the sea siLaUb e more t
10 marine leagues, the boundary of this same strip shaU be formed by a Une para
to the sinuosities of the coast, and which shaU nowhere be more than LOm nine leag
from the sea."
Was it M. Matusevicb's intention, in substitiuting this word sea, to the w
Pacifick which had been used by Mr. Canning, to we aken the force an d be aring of
expression chosen by him ? It is impossible to
however, and it is that if such was his intention it w;
definite form using the word " ocean " which, in this
expression used by Mr. Canning.
Thus the second paragraph of Article IV of the eaty of 1825 pi
I Que partout où la crête des montagnes qui s'étendent dans une direction
parallèle à la côte, depuis le 56e degré de latitude nord au point d'intersection du
141 e degré de longitude ouest, se trouverait à la distance de plus de 10 lieues marines
de Vocéan, la limite entre les possessions Britanniques et la lisière de côte mentionnée
oi-dessus comme devant appartenir à la Russie, sera formée par une ligue paraUèle
aux sinuosités de la côte et qui ne pourra jamais en être éloignée que de 10 lieues
marines."
It is a well-known rule in the interpretation of contracts that on
modes of arriving at the true intention of the parties is to take into cc
circumstances which have led to the settlement, to study the claims w.
pressed upon the other, and to ascertain the end which it would 1

! of the safest
isideration the
ich each party
ive wished to-

S*6C"UJt*€/.

Now, if I apply this rule to the Treaty of 1825, it seems to m<
arrive at the conclusion that the intention of the parties to this Treaty
strip of territorv should be traced so as to run up to the source of aU
to tbe head of ail the inlets, which passed through this strip to reach th
This, however, is the meaning which a majority of the Tribunal h
Treaty when by an interpretation of the word coast, which appears to i
and untenable under the circumstances, they are led to say that Lynn Cai
and that the coast of the ocean means equally the coast of Lynn Ganai.
I cannot accept this interpretation. My humble opinion, alter m
considered the documents from which I have taken the quotations made
those who prepared and drafted this Treaty of 1825 never contempiatei
Consequently, leaving aside the learned distinotions which were, prope
the meaning of the word coast, to retain only what I believe was the M
parties, I still say that even if we were to consider Lvnn ^anal as an an
even as an inland sea, the coast of Lynn Canal could not, even then, be
coast of the ocean !
j , ^
• . .„___ n f tTlp ^OTIA a n ( I ha
There is, in my country, one of the largest rivers ot tnes worm,
the
heard it said by some of my compatri°ts when contempatm 0 with p
sheet of water at its mouth: "Why, ^ ^ X ^ a n y one to say:
However, _it has not yet entered the mmd ot any one to . a y .
0Cea

i t has been reserved for Lynn Canal to be raised to that dignity !

r
6th Question.
" If the foregoing question should be answered in the negative, and in the event of
the summit of such mountains proving to be in places more than 10 marine leagues from
the coast, should the width of the Hsiere which was to belong to Russia be measured—
(1) from the mainland coast of the ocean, strictly so-caUed, along a line perpendicular
thereto, or (2) was it the intention and meaning of the said Convention that where the
mainland coast is indented by deep inlets forming part of the territorial waters of
Russia, the width of the lisière was to be measured (a) from the line of the general
direction of the mainland coast, or (b) from the line separating the waters of the ocean
from the territorial waters of Russia, or (c) from the heads of the aforesaid inlets ? "
The majority of the Tribunal declares that :—
" Question 5 having been answered in the affirmative, Question 6 requires no
answer."
The opinion of the members of the Tribunal on this question, moreover, is made
apparent from the views expressed on the other question, and it would be useless to
add anything more.
7 th Question.
" What, if any exist, are the mountains referred to as situated paraUel to the coast,
Avhich mountains when within 10 marine leagues from the coast, are declared to form
the eastern boundary ? "
Answer :—
" A majority of the Tribunal, that is to say, Lord Alverstone, Mr. Root, Mr. Lodge,
and Mr. Turner, decides that the mountains marked S on the aforesaid map, are the
mountains referred to as situated paraUel to the coast, where such mountains marked S
are situated.
"Between the point marked P (mountain marked S 8,000) on the north and the
point marked T (mountain marked S 7,950), in the absence of further survey the
evidence is not sufficient to enable the Tribunal to say which are the mountains parallel
to the coast within the meaning of the Treaty."
Article III of the Treaty of 1825, after declaring that the line of demarcation
shall ascend to the north along the channel caUed Portland Channel, as far as the point
of the continent where it strikes the 56th degree of north latitude, adds :—
" From this last-mentioned point the line of demarcation shaU foUow the summit
of the mountains situated paraUel to the coast as far as the point of intersection of the
141st degree of west longitude."
Article IV, § 2, then provides :—
" That whenever the summit of the mountains which extend in a direction parallel
to the coast, from the 56th degree of north latitude to the point of intersection of the
141st degree of west longitude, shall prove to be at the distance of more than 10 marine
leagues from the ocean, the limit between the British possessions and the line of coast
which is to belong to Russia, as above mentioned, shaU be formed by a line parallel to
the windings of the coast, and which shaU never exceed the distance of 10 marine
leagues therefrom.
The contention of the United States, on this point, is stated in the foUowing words,
on p. 206 of the Case :—
I The United States request the Tribunal to answer and decide that such
mountains (as mentioned in question 7) do not exist within 10 marine leagues from the
coast."
This, however, cannot be said to express correctly what was argued before the
Tribunal on this question. It would perhaps be safer to say that the real contention
of the United States, on this point, was that in the intention of the negotiators of the
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within the limit of the 10 leagues.
do exist!

BritlSh C

°

n t e n t i 0 n WaS t h a t

mountains, and that this does not exist

s t a i n s answering the description of the Treaty

The evidence on this point clearly establishes the contention of Great Britain
e
r
0f
\ f f l / r (p.
; ^ 307,
f n ?British
Y f T mCase
d e p asays
r t m:—
e n t of the Interior, at Ottawa
A Appendix),
Affidavit
^udwa, in
m hi,
nis
! / T j ^ g k o u t its? entire length, from the 56th parallel to Lynn Canal the coast is
bordered by mountains 3,000 to 5,000 feet in height, having rocky peaks and r X e s
Iheir summits average 5 or 6 miles in distance from the sea, and in many places thev
approach even nearer. These mountains preserve for considerable distances much
uniformity of height, and also of direction, forming elongated mountain masses lying
with their lengths paraUel to the general line of the coast. Penetrating inlets and
valleys separate these mountain masses from one another, but without greatly disturbing
their continuity of direction."
And on p. 308 :—
"Hence a line foUowing mountain summits paraUel to the general line of the
mainland is possible, subject only to the breaks caused by inlets and river vaUeys,
which breaks are comparatively short compared with the lengths of the continuous
lines of the mountain summits."
The decision of the Tribunal, on this point, is adverse to the contention of the
United States ; it acknowledges that the Treaty does not caU for a continuous chain of
mountains, and that those mountains which exist along the coast, answer the requirements of the Treaty for the tracing of the line-frontier.
I entirely concur in the foregoing part of • the decision of the Tribunal on this
question, but I stop there, and cannot follow the majority in the adoption of its system
for the demarcation of the line.
The Treaty of 1825 clearly indicates, in my opinion, that the mountains which
were to constitute the boundary-line, were those nearest to the coast. In fact, when the
Treaty says : " the summit of the mountains situate parallel to the coast," it evidently
points to the mountains on the coast, those which are situated on the border of the
coast, and if we were to suppose two chains of mountains, one paraUel to the other, the
one wdnch would Ue the farthest from the coast would not be situated_ paraUel to the
coast, but it would be situated paraUel to the other chain of mountains. _ Therefore,
the first range of mountains, the one nearest to the coast, is the one which is alone
indicated by the Treaty. This, to me, seems unanswerable.
But a few quotations from the opinions of those who have negotiated this Treaty,
will render the point stiU more evident.
Mr. George Canning, in a despatch to Sir Charles Bagot, dated the l^th July, B. 0. A PP . ; t
1824, says :—
" His Maiesty's Government have resolved to authorize your ExceUency to consent
to include the south points of Prince of Wales Island within the Russian frontiers, and
to take as the Une of demarcation a line drawn from the southernmost point of Prince
of Wales Island from south to north through Portland Channel, till it strikes the mainland in latitude 56, thence following the sinuosities of the coast, along the base of the
mountains nearest the sea to Mount Elias
Count Lieven, in a Memorandum which"he prepared on the North-west Coast Convention (24th July, 1824), says :—

"In the case ^ ^ J ^ ^ ^ ^ ^ subsequent
^ ^ -dictes
r ^fer it P * "

which i t P " S e ' t fee^e Se « S a g ^ t
appear hardly ™ita"e to secu^
^
would not be imposs We n vie
^ ^ mmntains

S

S / a ™ i b k

slepe. L«

Q£

^

deHgnated<fJS

to iU very Ur*r of tt. fjt*

^

the

ld
homim)
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In his despatch to Count Lieven, bearing date the 20th February, 1825, Count
B. C. App., p. 131. Nesselrode again mentions " the natural frontier formed by the mountains bordering on
the coast."
There is, therefore, no doubt in my mind that the mountains indicated by the
Treaty are those situated nearest to the coast.
Nevertheless, instead of foUowing the evident meaning of the Treaty, the majority
of the Tribunal has adopted a line which, at a number of points of its course, rests on
mountains which lie far from the coast, and are separated from it by nearer ones, which
ought consequently to have been chosen in their stead, as the points of demarcation of
the line.
I found it impossible, under such circumstances, to concur in this arbitrary
determination of a line which, although it does not concede aU the territory they
claimed to the United States, nevertheless deprives Canada of the greater part of that
to which she was entitled.
(Signed)
L. A. JETTE.
October 22, 1903.

