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Abstract
The presence of the Charter of Rights and Freedoms in the
Constitution of Canada has transformed the historic discourse about
what types of people should be appointed to the Supreme Court and
the manner in which they should be selected. During the period
between 1949, when the Supreme Court replaced the Judicial
Committee of the Privy Council in Britain as Canada's highest
appellate body, and the Charter's entrenchment in 1982, the debate
centered almost exclusively on questions of federalism.
Specifically, the provinces argued that in a federal country, it is
inappropriate that the status and composition of the court of last
resort be left to the sole discretion of the central government.
The Charter, with its enumeration of a variety of social
categories, has produced new demands that the Court be more
socially representative. Feminist legal scholars and women's
advocacy groups claim that a more representative judiciary in
general and Supreme Court in particular would perform both symbolic
and instrumental functions, while ethnocultural organizations have
to date concentrated almost solely upon the symbolic dimension. By
contrast, claims for self-government and separate justice systems
illustrate that many aboriginal leaders believe their peoples'
grievances can best be met through disengagement from, rather than
further integration into, Canadian political and legal processes.
The Charter's presence also has conditioned demands for a
reformed appointment process. Now that the Court is to serve as
the arbiter of citizen-state relations, many suggest, it is
improper for the state to have sole control over who is appointed
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to that body, and therefore a more participatory and pluralistic
appointment process is advocated.
Clearly, these two broadly-defined reform agendas can conflict
with one another. While the provinces demand more diffuse
government involvement in the appointment of judges, those
concentrating on the Court's Charter responsibilities believe that
the state already unduly dominates the process. However, the
current debate has further, largely unexplored consequences for
potential reform. The failure of most participants in the debate,
be they governments, scholars or advocacy groups, to articulate
coherent approaches to questions of jurisprudential theory,
combined with the difficulties inherent in applying the concept of
representation to a judicial body, renders their critiques less
valuable as guides to reform. Worse, their inadequate treatment of
these issues often results in such critics undermining the
legitimacy of the institution whose reform they seek.
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Chapter One - Introduction

The extent to which a given institution becomes the focus of
attention and, potentially, criticism, will be a function of the
types of societal actors, be they individuals, groups or
governments, which are convinced that the functioning of the
institution bears directly on their interests. To ensure that
their concerns are not ignored or sacrificed, they are likely to
demand some input into its operation. Thus, should the institution
acquire new roles and responsibilities, novel participants may
enter the debate, each arguing that inasmuch as the institution now
affects them, they too must have a voice in its shaping. Canada's
experience with the workings of final judicial appellate bodies and
their interaction with society has historically been an eloquent
illustration of this phenomenon.
Although the final appellate authority in Canada has undergone
important changes since Confederation, including a transformation
in the body vested with this responsibility and the addition of a
constitutionally entrenched rights document, a significant factor
has remained constant. The court of last resort has always been
granted jurisdiction in all areas of law, including cases involving
both federal and provincial statutes, the common and civil law and
the constitutional division of powers set out in the British North
America Act, 1867, now the Constitution Act, 1867. Thus, in both

its incarnations and prior even to the entrenchment of the Charter
of Rights and Freedoms in 1982, the ultimate appellate authority in
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the Canadian judicial system has exerted significant influence.
What has changed with the passage of years is the nature of, and
participants in, the debate surrounding the appellate body.
Alan Cairns has identified three separate judicial regimes
under which constitutional interpretation has taken place in
Canada, each accompanied by a debate surrounding the composition of
the final appellate body.' During the first period, extending
from 1867 to 1949, the Judicial Committee of the Privy Council in
Britain served as Canada's final court of appeal, a function it had
performed prior to Confederation. However, despite the existence
of the Judicial Committee, the British North America Act included
provisions allowing for the creation of a general appeal court in
the new dominion.2 Yet it is clear that the Fathers of
Confederation in no way intended this provision to entail
interference with the right of appeal to the Judicial Committee.
During the Confederation debates, Georges Etienne Cartier
proclaimed "the spirit of the Conference at Quebec indicated that
the appeal to the judicial committee of Her Majesty's Privy Council
must always exist, even if the court in question is established."3
1 Alan C. Cairns, "Who Should the Judges Be? Canadian
Debates About the Composition of a Final Court of Appeal," in
Harry N. Scheiber, ed., North American and Comparative
Federalism: Essays for the 1990s (Berkeley: Institute of
Governmental Studies Press, 1992).
2 Section 101 of the Act states:
The parliament of Canada may, notwithstanding anything
in this Act, from Time to Time provide for the
Constitution, Maintenance and Organisation of a
General Court of Appeal for Canada....
3 Parliamentary Debates on the subject of the Confederation
of the British North American Provinces (Quebec, 1865), 575.
Cited in Michael John Herman, "The Founding of the Supreme

3
The Liberal Government of Alexander Mackenzie exercised the
power to create the Court in 1875, with the passage of the Supreme
Court Act. However, during this first period the Supreme Court was
subordinate to the Judicial Committee in three ways. First, all
decisions of the former were subject to review by the latter.
Second, in many instances litigants were permitted to by-pass the
Supreme Court entirely and appeal a lower court ruling directly to
Britain. Finally, like all other Canadian courts, the Supreme
Court was bound by the principle of stare decisis and therefore had
to abide by precedents established by the Judicial Committee.
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During this period, then, the question was whether final
appellate jurisdiction should be removed from the Judicial
Committee and vested in the Supreme Court. Cairns notes that while
this debate was carried on within the framework of Canada's
progress from colony to nation, beneath the nationalist-imperialist
discourse lay the more significant concern of whether the
constitution could best be interpreted by judges in Canada or in
the mother country.
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It will become evident during this

examination that though the final appeal court, in both of its
incarnations, has had ultimate jurisdiction in all matters of law,
it has been its role as arbiter of the constitution which has been
the motivating factor behind most challenges to its legitimacy.
In 1939, the King Government introduced an amendment to the
Court of Canada and the Abolition of the Appeal to the Privy
Council," Ottawa Law Review 8 (1976), 12.
4 Peter H. Russell, The Supreme Court of Canada as a
Bilingual and Bicultural Institution (Ottawa: Queen's
Printer, 1969), 25-26.
5 Cairns, "Who Should the Judges Be?" 58.
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Supreme Court Act prohibiting appeals to the Judicial Committee.
The proposed legislation was referred to the Supreme Court itself,
which the following year declared the legislation intra vires of
the federal Parliament. Several provinces then appealed the
decision to the Privy Council. Following a lengthy delay
precipitated by the second world war, a 1947 Privy Council ruling
upheld the decision of the Supreme Court, arguing that the
provisions of s. 101 of the British North America Act, combined
with Canada's new status under the Statute of Westminster, gave
Parliament the right to abolish all appeals to the Privy Counci1.6
In 1949, ten years after it had originally been introduced, the
amendment was enacted and the Supreme Court of Canada became
"supreme" in fact as well as name. Thus began the second judicial
regime, a period which lasted until the adoption of the Charter of
Rights and Freedoms.
During this second period, debate about the final appeal court
(now the Supreme Court of Canada) shifted toward questions of
federalism. Now that the Court was to serve as the final arbiter
of the federal system, its status, structure and composition would
obviously become of greater importance to the provinces. Despite
its new status, the Court's composition, jurisdiction and in fact
its very existence were dependent upon an Act of the federal
Parliament and were therefore completely subject to its discretion.
Further, appointments to the Court were made by the federal
government, with provincial input being neither required nor

6 Attorney General of Ontario v. Attorney General of Canada
[1947] A.C. 128. For a discussion of this case and its
precursors, see Herman, "The Founding of the Supreme Court."
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frequently sought.
Potential concern over this situation remained largely dormant
during much of this period, owing to the fact that the Court's role
as umpire of the federal system became much less salient as the
federal and provincial governments resolved differences through the
processes of executive federalism. By the 1970s, however, the
breakdown in federal relations resulted in disputes being thrust
once again into the more adversarial, and often winner-take-all
arena of constitutional litigation. The Court's rulings in these
cases, which by and large went against the provinces,' heightened
provincial interest in the Court and strengthened the desire for
reform. This trend was fortified by the constitutional struggles
which have taken place over the last thirty years. As Cairns
notes: "[t]he question of what should be done about the Supreme
Court in most of this second period was part of a much larger
question of what kind of people Canadians were or should become
under constitutional fostering."8 Thus, the myriad constitutional
reform proposals which emerged during this period commonly included
provisions relating to the Court, most of which demanded its
constitutional entrenchment and a voice for the provinces in the
appointment process.
In the third phase, which began in 1982 and continues to the
present, debate about the Court's status and composition has taken

7 See for example, Public Service Board v. Dionne [1978], 2
S.C.R., 191; Canadian Industrial Gas and Oil Limited v.
Government of Saskatchewan [1978], 2 S.C.R., 545; Central
Canada Potash Co. Ltd. and Attorney General of Canada v.
Government of Saskatchewan [1979], 1 S.C.R. 42.
8 Cairns, "Who Should the Judges Be?" 65.
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on new dimensions as a result of the entrenchment of the Charter of
Rights and Freedoms. Cairns asserts that the presence in the
constitution of an instrument which regulates citizen-state
relations draws the citizenry into the constitutional order. This
trend is further enhanced by the explicit enumeration within the
Charter of a variety of social categories such as race, gender and
ethnicity. Canadians are thus encouraged to view themselves
constitutionally in such terms and to believe that both the
judicial selection process and the composition of the judiciary
itself should be sensitive to these categories. Yet the federalism
concerns of the second period have by no means abated and, as a
result, the debate now is characterized by two distinct challenges
to the Court's legitimacy.9
It is this third period with which this thesis is primarily
concerned. Chapter 2 outlines the federalism dimension of the
debate. Though the main focus of this work is the post-Charter
era, the framework of the federalism discourse took shape during
the second period and therefore requires description and analysis,
especially the plethora of reform proposals which emerged during
the constitutional conflicts of the 1970s. Closely related to, and
at times indistinguishable from, federalism are matters relating to
duality and regionalism. Thus, this chapter also will discuss the
unique debate in Quebec, including recurring demands that the
Supreme Court's appellate jurisdiction be removed in provincial law
matters, and will explore the question of whether regional balance
on the Court should be viewed as valuable and necessary.

9 Ibid., 68-73.
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Chapter 3 will review the second component of the post-Charter
debate, the question of social representativeness and the Court.
It will probe the claims made by women and ethnocultural groups
that both the appointment process and the composition of the Court
should be more reflective of the norms established by the Charter.
In addition, the relationship between aboriginal peoples and the
Court will be explored, particularly the question of their further
integration into the existing judicial process versus a separate
aboriginal justice system.
Chapter 4 will attempt to assess the debate and some of the
potential solutions being offered with a view toward their possible
implications for reform of the Court. It maintains that not only
will it be problematic to meet simultaneously both types of
legitimacy challenges, but also that significant structural
problems exist within the debate itself. Specifically, the general
failure of most participants in the discourse to articulate
coherent views of jurisprudential theory, combined with the fact
that the term "representative" is grafted onto the judiciary with
little explanation of its possible implications, renders these
critiques less capable of serving as guides to reform. Worse,
these critics' inadequate treatment of these issues leads a number
of them to inadvertently undermine the legitimacy of the very
institution they are endeavouring to reform. Finally, this chapter
will pursue the question of whether the issue of judicial
philosophy and ideology is likely to emerge as the most prominent
concern in the controversy besetting the Court and will in fact
overshadow the types of concerns which currently dominate the
debate.
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This thesis, then, hopes to illustrate that we are ill-served
by the present debate surrounding Supreme Court appointments.
Questions of how we can best develop a justice system which
commands the respect of the citizenry and a judicial process which
produces results beyond reproach have become entangled with the
policy objectives of social movements. Though the achievement of
some of their goals may be both valuable and long overdue, they
must be kept separate from the creation of a constitutionally sound
theory of the role of the judiciary in a nation with an entrenched
rights document like the Charter. It is vital that this task be
undertaken now, while the debate is in its formative stages. If
not, we may be left in the unfortunate position of being burdened
with a debate whose terms, though largely unhelpful, resist
substantial change.
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Chapter Two - Traditional Federalism Concerns

The Federalism Legitimacy Challenge

Although it has been raised by different groups at various
times, the federalism-based challenge to the legitimacy of the
Supreme Court has remained remarkably static over the years.
Basically, the argument is as follows. In a federal nation in
which a single court has final jurisdiction in matters of both
federal and provincial law, it is a violation of the federal
principle for one of the two levels of government to possess
complete discretion over that court's status, structure and
composition. Furthermore, if this same court is to serve as the
final arbiter of the constitutional division of powers, one of the
parties to a dispute will have both established and appointed all
of the members of the body charged with that dispute's resolution.
Thus, the existing infringement of the federal principle will be
compounded by the transgression of broader precepts of equity and
fairness. Even if it could conclusively be proven that this set of
circumstances in no way affected the court's outlook and rulings,
the imperative that "justice must not only be done, but seen to be
done as well" clearly would be defied.
It must be stressed, however, that these federalism-oriented
challenges are a relatively recent phenomenon. Although some
Members of Parliament from English Canada argued at the time of its
founding that allowing the Supreme Court appellate jurisdiction in
provincial law matters violated "pure" federalism and that there
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should be a judicial division of powers which paralleled the
legislative one, such voices were a distinct minority.10 As we
shall see below, while Quebec Members strongly opposed appellate
jurisdiction in provincial matters from the outset, their concern
was the protection of Quebec's civil law rather than the integrity
of federalism.
As to the charge that it is a violation of classical federalism
for the final arbiter of federal disputes to be appointed solely by
one level of government, during debate surrounding the abolition of
Privy Council appeals only the Province of Quebec raised this
matter. In a study conducted for the Royal Commission on
Bilingualism and Biculturalism, Peter Russell argues that Quebec
remained the argument's only exponent by the late 1960s.11
By the mid to late 1970s, the combination of the Court's reemergence as umpire of the federal system after the breakdown in
intergovernmental relations, coupled with ongoing attempts to
patriate and amend the constitution, thrust the Court onto the
stage of constitutional reform. The issue of Supreme Court reform
thus became a part of the much broader agenda of constitutional
renewal.' While myriad differing recommendations emerged from the
10 Russell, The Supreme Court of Canada as a Bilingual and
Bicultural Institution, 14.
11 Ibid., 37, 40. However, Russell hypothesizes that the
other provinces' reluctance to submit questions of
jurisdiction over off-shore mineral rights to the Supreme
Court may have resulted from such distrust.
12 For a useful summary of reform proposals developed by
governments, task forces and scholars see A. Wayne
MacKay and Richard W. Bauman, "The Supreme Court of Canada:
Reform Implications for an Emerging National Institution,"
in Claire Beckton and A. Wayne MacKay, The Courts and the
Charter, (Toronto: University of Toronto Press, 1985),
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provinces, the federal government and various individuals and
groups, three general trends are evident. First, there was
widespread agreement that the Court's composition and jurisdiction
should be formally entrenched in the constitution so that a single
level of government could no longer make important changes
unilaterally. Second, most proposals included provisions giving the
provinces input into the appointment process. Finally, by and
large, these plans were attempts to "redress the too-dominant role
that the federal government had assumed with the ending of appeals
to the Judicial Committee" and thereby respond to concerns of
federalism. 13
Demands for change would appear especially logical if it were
evident that in the period since 1949, Supreme Court decisions
relating to the federal division of powers had been somehow biassed
in favour of the federal government. However, those who have
studied these matters in detail largely have found that this simply
has not been the case.14 In fact, in his Royal Commission study,
Russell stresses that any provincial objections to the Supreme
Court stemmed not from anger over specific rulings, but rather from
the belief that federal equity required that the Court be either
independent of both levels of government or bilaterally dependent
upon both. According to him, calls for change were not based on

97-105.
13 Cairns, "Who Should the Judges Be?" 67.
14 Peter W. Hogg, "Is the Supreme Court Biassed in
Constitutional Cases?" Canadian Bar Review 57 (1979)
Peter H. Russell, The Judiciary in Canada: The Third
Branch of Government (Toronto: McGraw-Hill Ryerson Ltd.,
1987), 116.
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provincial distrust of the Court so much as a perception that their
participation in the appointment process would both improve the
Court and enhance provincial confidence.15 Yet if this was the
case in the late 1960s, perceptions appear to have changed
dramatically by the close of the following decade, likely as a
result of constitutional haggling in general and particular Supreme
Court judgments specifically. An examination of constitutional
reform proposals put forward by the governments of British Columbia
and Alberta are instructive in this regard.
In 1978, the Government of British Columbia introduced a series
of position papers relating to a variety of constitutional reform
matters. The paper dealing with the Supreme Court begins by
advancing the traditional criticism that the Court's existence,
composition and jurisdiction are dependent upon one level of
government. It asserts that the provinces are forced to ask
"how...a Court subject to these constraints [can] fairly-fulfil its
role as impartial umpire of the federal system?" [emphasis mine]l6
This does not appear to be an argument based simply on "improving"
the Court. Rather, the use of words such as "fairly" and
"impartial" in this fashion suggest a perception that unless
changes are made, it will be difficult for the provinces to be
assured of equitable treatment from the Supreme Court.
The Government of Alberta's 1978 constitutional position paper,

15 Russell, The Supreme Court of Canada as a Bilingual and
Bicultural Institution, 46.
16 Government of British Columbia, British Columbia's
Constitutional Proposals: Paper No. 4, Reform of the
Supreme Court of Canada, (Victoria: Queen's Printer,
1978), 10.
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Harmony in Diversity similarly argues that Supreme Court reform is
necessary:
[s]ince interpretation of the constitution may have an
impact upon the division of constitutional responsibilities
and jurisdiction assigned to the federal and provincial
governments, it is important that the court which interprets
constitutional provisions be clearly seen to reflect the
federal nature of the country. It must be cognizant of not
only the views of the federal government but also of the
provincial governments •17
The language in the Alberta document is perhaps not as harsh as
that of the British Columbia proposals. In fact, at first glance
it might appear to be reflective of the mood of the 1960s described
by Russell, in which the provinces promoted reform of the Court on
the grounds of improving it, rather than suggesting it could not be
trusted on the basis of its current status.
Such an interpretation would be mistaken. As we shall see,
conventions of regional representation on the Court have developed
and traditionally are defended on the grounds that they will ensure
the presence of knowledge about all parts of the country on the
Court. The Alberta proposal, however, suggests that because all of
its judges are appointed by the central government, the Court is
overly aware of its views and lacks requisite knowledge of the
opinions of provincial governments. The implication is that judges
are to bring to the fore the positions of the government by whom
they were appointed.
Even if one is willing to accept this view of the judge's role,
there is little logical relationship between the perceived
weaknesses of the current system outlined in the plan and the
17 Government of Alberta, Harmony in Diversity: A New
Federalism for Canada (Edmonton: Government of Alberta,
1978), 11.
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solution proposed. Presumably, a prospective Supreme Court Justice
will have practised law and likely served on the bench in one of
the provinces. How could provincial input into the process
identify candidates with some sort of additional insight into
provincial government attitudes? The pool of potential appointees
would not change simply as a result of new players in the
appointment process.
If anything, Alberta's specific proposal highlights the fallacy
of its supposed underlying assumptions. It recommends that a new
constitutional court be created whose judges would come from a pool
of forty or fifty Superior Court judges distributed among the
provinces on the basis of population. The federal government would
appoint Superior Court judges to the pool from lists submitted by
the provinces. Panels would then be selected at random to hear
constitutional cases. Under Alberta's plan, then, the
constitutional court would be composed solely of the Superior Court
judges, all of whom are appointed by the federal government.
Granted, the provinces would have a say in which of them ascended
to the constitutional court.18 The fact remains, however, that
there is no reason to suspect that these judges would have some
special knowledge of the views of provincial governments.
There are two other interesting feature in the Alberta plan.
Because the new constitutional court would be composed of Superior
Court judges, its members would reside within their own provinces,
rather than in Ottawa. Furthermore, the Government proposed that
half of all constitutional cases be heard outside of the nation's

18 Ibid., 12.
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capital. These recommendations clearly suggest a view that judges
who spend too much time in Ottawa will somehow become socialized
into a milieu which stresses the values of centralism over
provincial autonomy. Finally, Alberta's enthusiasm for a Court
whose membership would be in constant flux, leaving it incapable of
developing coherent policy orientation and specializations,
illustrates deep misgivings about judicial power.'
The language of the 1978 discussion paper released by the
federal government as part of the accompanying documentation of its
constitutional reform bill, stands in stark contrast to that of the
British Columbia and Alberta proposals. Although it too calls for
the entrenchment of the Court and a role for the provinces in the
appointment process, the federal government goes out of its way to
stress that while reform is desirable, there is nothing to suggest
that the existing Court is anything less than completely
independent and impartial. In the section dealing with
entrenchment, it is asserted that
[f]or all practical purposes the existence and independence
of the Supreme Court is as secure as it would be if it were
entrenched in the Constitution, that is not subject to
alteration by Parliament alone. Nevertheless, it is most
appropriate for the Court, both as a general court of appeal
and as the final court in constitutional matters, to have
its existence and role set forth in the Constitution.'
Similarly, while recommending provincial involvement in the

19 Alan C. Cairns, "Constitution-Making, Government SelfInterest, and the problem of Legitimacy," in Allan Kornberg
and Harold D. Clarke, eds., Political Support in Canada: The
Crisis Years, Essays in Honour of Richard A. Preston (Durham:
Duke University Press, 1983), 407.
20 Otto E. Lang, Constitutional Reform: The Supreme
Court of Canada (Ottawa: Canadian Unity Information Office,
1978), 1.
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appointment process, the government claims that "it is clear that
the independence of the judges is not affected by the present
system of appointment. Nevertheless, it has been widely recognized
that the provinces might be given some role in the appointment
process. ,,21
The document does not explain what benefits would be derived
from provincial involvement in the appointment process. It does
not even invoke the traditional argument that though the Court may
in fact be completely independent and impartial, justice must not
only be done, but seen to be done as well. By rejecting so
completely the notion that a final appellate body whose existence
and membership lie at the discretion of one level of government is,
in fact, problematic, the federal government is unable to offer any
compelling justification for its own reform proposal.
Although a constitutional settlement eventually was secured,
the Constitution Act, 1982 raised more questions about the Supreme
Court than it answered. Ambiguous drafting has left open to debate
the question of whether the Court is now constitutionally
entrenched. Confusion stems from the fact that while the new
amending formula alludes to the Supreme Court, it is not mentioned
elsewhere in the Constitution. This has led Peter Hogg to argue
that since the sections outlining the formula apply only to
amendments to the "Constitution of Canada," Parliament retains
fully the right to amend the Supreme Court Act under s.101 of the
Constitution Act, 1867.22
21 Ibid., 2.
22 Peter W. Hogg, Constitutional Law of Canada, Second
Edition (Toronto: Carswell, 1985), 63.
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By contrast, Ronald Chef fins insists that the Constitution Act,
1.982 formally entrenched the Court. He asserts that the list of
statutes referred to in s.52 as being part of the Constitution of
Canada is not exhaustive and that the Supreme Court Act can be
considered part of the Constitution and therefore subject to the
amending formula.23 It is not necessary for our purposes here to
formally accept one of these propositions. However, it will later
be demonstrated that subsequent attempts at constitutional reform
of the Court have reflected this confusion.
In 1985, the government of Quebec offered five conditions for
its return to the constitutional fold, one being that it be allowed
to participate in appointments to the Supreme Court.24 The
subsequent Meech Lake Accord would have constitutionally entrenched
the Supreme Court of Canada as well as Quebec's existing statutory
right to three positions on the Court.25 It responded to Quebec's
demand for input into the appointment process by granting this
right to all of the provinces. When a vacancy developed from among
the common law provinces [i.e., any province other than Quebec]
23 Ronald Cheffins, "The Constitution Act, 1982 and the
Amending Formula: Political and Legal Implications," in
Edward P. Belobaba and Eric Gertner, eds., The New
Constitution and the Charter of Rights (Toronto:
Butterworths, 1983), 53.
24 The other demands were a constitutional veto for the
province of Quebec, limitations on the federal spending
power, the constitutional declaration of Quebec as a
distinct society and Quebec input into immigration policy.
See "Address by Mr. Gil Remillard", in Peter M. Leslie,
Rebuilding the Relationship: Quebec and its Confederation
Partners (Report of a Conference, Mont Gabriel, Quebec, May
9-11, 1986) (1987).
25 The history of statutory guarantees of Quebec
representation on the Court will be discussed in the next
section.
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those provinces would have submitted lists of potential appointees
to the federal government, which would have had to make an
appointment from among these names. If a Quebec vacancy developed,
the federal government would have had to choose from a list of
nominees submitted by the government of Quebec.
Clearly, the Accord would have responded to traditional
federalism concerns. Not only would the provinces have been given
significant input into the appointment process,

26

but also the

federal government's ability to unilaterally change the composition
of the Court, or even abolish it, clearly would have come to an
end. However, as we shall see in Chapter Four, these provisions of
the Accord eventually drew criticism from some quarters not because
they responded to federalism concerns, but rather because they
responded solely to them.
In its 1991 constitutional reform proposal, Shaping Canada's
Future Together, the federal government again held out the prospect
for Supreme Court reform. In an accompanying document entitled
Responsive Institutions for a Modern Canada, the government argues
that "[i]n recognition of the essential role played by. ..[Supreme
Court] judges in the life of the nation," they should be selected
by the federal government from lists provided by provincial and

26 In fact, Carl Baar has argued that the Meech Lake Accord
would have given the provinces a much more substantive role
in final appellate court appointments than is the case in
most other federal systems. See Carl Baar, "Comparative
Perspectives on Judicial Selection Processes," in Ontario
Law Reform Commission, Appointing Judges: Philosophy,
Politics and Practice (Toronto: Ontario Law Reform
Commission, 1991), 153.

19
territorial governments.
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This new process, it is argued, would

"reflect the importance of the institution to the country as a
whole and to the maintenance of clearly understood and effective
relations between the federal and provincial levels of
government. i,28
The proposal reflects the confusion created by the Constitution
Act, 1982. On the one hand it states that the Court is not
entrenched in the Constitution. Yet in the next paragraph, it
argues that while the Government still supports entrenchment of the
Court and its composition (including the requirement that three
judges be from Quebec), such an amendment would require the consent
of all ten provinces.

29

Thus, the proposal makes the contradictory

claims that the Court is not entrenched, but yet is subject to the
constitutional amending formulae.
The provisions relating to the Supreme Court in the most recent
attempt at constitutional renewal, the Charlottetown Accord agreed
to by the federal, provincial and territorial governments as well
as four aboriginal groups, were largely within the tradition
established by Meech Lake. Once again, the Court was to be

27 Canada, Privy Council, Federal-Provincial Relations
Office, Responsive Institutions for a Modern Canada
(Ottawa:1991), 22. The provision allowing territorial
as well as provincial governments to submit names was not
included in the Meech Lake Accord.
28 Ibid.
29 By design, none of the twenty-eight proposals in Shaping
Canada's Future Together required unanimous consent. Thus,
the government was willing to propose changes to the
appointment process because such a change supposedly would
fall under the less stringent formula of consent by the
federal legislature, plus seven provinces representing 50%
of the population.
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entrenched in the Constitution, including the guarantee that three
judges come from the province of Quebec. However, in a significant
departure from the Meech Lake Accord, the Charlottetown agreement
contained a political accord promising future negotiations to
formalize a procedure for aboriginal input into the appointment
process.3°
The only other significant change from Meech Lake was a new
deadlock-breaking mechanism. Under the proposed new process, if
the provinces and the federal government could not agree on an
appointee within ninety days of the creation of a vacancy, the
Chief Justice of the Court would be empowered to make an interim
appointment from among Superior Court judges until such time as the
vacancy was filled.31
Two themes are thus evident in attempts at constitutional
reform of the Supreme Court since 1982. First, there exists some
confusion as to the Court's current constitutional status, a
situation best illustrated by the 1991 federal government proposal.
Second, and more important for our purposes here, is the fact that,
with the exception of developing procedures for aboriginal input,
the governments of the federation clearly have concluded that the
reforms set out in the Meech Lake Accord, measures aimed solely at
responding to traditional federalism concerns, are all that is
required in terms of Supreme Court reform.
30 Canada, Privy Council, Federal-Provincial Relations
Office, Consensus Report on the Constitution, Charlottetown,
August, 1992, s.20. This political accord will be discussed
in greater detail in Chapter Three.
31 Canada, Privy Council, Federal-Provincial Relations
Office, Charlottetown Accord, Draft Legal Text, October,
1992, s.15.
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The Duality and Regionalism Dimensions

Closely related to, and at times indistinguishable from these
federalism concerns, are questions of duality and regional
representation on the Supreme Court. Throughout the Court's
history, Quebec has demanded that its composition be responsive to
Quebec's distinctive culture, particularly its civil law system,
while other provinces have insisted upon representation on the
Court to ensure that their own unique interests are protected.
Historically, Quebec's attitude toward the Court has differed
markedly from that of the other provinces, largely because of its
civil law system. During the Confederation Debates, a number of
legislators from Lower Canada argued that the Supreme Court should
have no jurisdiction in provincial matters because it would be
inappropriate for the Court, a majority of whose members would be
trained in the common law, to overrule the decisions of judges in
the province of Quebec. Peter Russell notes, however, that this
opposition was not merely the result of the desire to protect the
purity of the civil law and ensure that it was accurately
interpreted, but rather because Quebec viewed it as an integral
part of its distinct culture which therefore merited protection.
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During debate on the Supreme Court Act in 1875, Quebec Members
of Parliament raised similar concerns. In fact, even Quebec
supporters of the Bill proposed amendments that would have
precluded private law appeals from Quebec if two courts in that

32 Russell, The Supreme Court of Canada as a Bilingual and
Bicultural Institution, 8.
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province had ruled unanimously or that if the common law judges
outvoted Quebec judges in a civil law case before the Supreme
Court, the Quebec court's ruling would stand. Some went even
further, proposing that the Court should have no appellate
jurisdiction whatsoever in provincial matters. In the end, an
amendment guaranteeing that two members of the Court be appointed
from the province of Quebec did succeed. When the Court was
increased in size from seven to nine judges in 1949 (a seventh
member had been added to the original six in 1927), Quebec's
statutory guarantee of representation was raised to three.33
Clearly, assurances of Quebec representation on the Court
reflects, at least to some extent, a dualist view of the Court.
However, over the years there have been demands that its dualist
nature be strengthened. In a 1965 Canadian Bar Review article,
Jacques Yvan-Morin argues that the interpretation of the civil law
by judges trained in the common law has led to precepts of the
latter being imposed on the former. He thus advocates the creation
of separate civil and common law chambers of the Court.34
Morin goes further, however, asserting that the constitution
itself should be interpreted by a dualist court because " the
future constitution of this country will have to make plans for the
French Canadian legal and political philosophy, both in its
fundamentals and in its forms." He thus recommends that

33 This guarantee is of some import. The Court requires a
quorum of five. Thus, it is possible in a civil law appeal
to ensure that a majority of judges on the panel will be
from Quebec.
34 Jacques Yvan-Morin, "A Constitutional Court for Canada,"
Canadian Bar Review 43 (1965), 549.
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constitutional cases should be decided by an equal number of civil
and common law judges, perhaps drawn from the suggested separate
civil and common law chambers.'
The Quebec Liberal Party's 1980 constitutional reform proposal,
A New Canadian Federation, more commonly known as the Beige Paper,
similarly recommends that the dualist nature of the Supreme Court
be enhanced, although it offers a rationale different from Morin's.
It posits that because the Court serves as the final arbiter of the
division of powers, "Quebec, a minority province, but the principal
home of French Canadians, must be able to protect its vital
interests when such disputes are before the Court."' Thus, it
proposes that whenever a constitutional case comes before the
Court, the federal government, any provincial government or
individual be permitted to request that a dualist bench consisting
of the Chief Justice and an equal number of judges from Quebec and
from the other provinces be convened to hear the case.'
Once again, we see a rather strange vision of the role of
judges on the Supreme Court. Just as the Government of Alberta
implied that judges were to bring to the fore the views of the
government by whom they were appointed, the Quebec Liberal Party
suggests that a dualist bench in constitutional cases is required
so that judges from that province may protect the broadly-defined
35 Ibid. Morin later suggests that a separate
constitutional court should be created. It could be either
a separate chamber of the Supreme Court or given an
independent status. Of course, it too would have a dualist
configuration (59-60).
36 The Constitutional Committee of the Quebec Liberal Party,
A New Canadian Federation (Quebec: 1980) 59.
37 Ibid.
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interests of French Canadians.
Following the abolition of appeals to the Privy Council in
1949, the province of Quebec began to articulate the now familiar
criticism that it is a violation of classical federalism for the
body that acts as final arbiter of the federal division of powers
to be appointed solely by the federal government. The Report of
the Royal Commission of Inquiry on Constitutional Problems (the
Tremblay Report) forcefully articulated this view, arguing that
[i]n a federal system, theory and common sense demand that a
tribunal completely independent of the parties to the suit
shall decide, in final resort, quarrels concerning the
division of powers. And if this requirement proves either
too difficult to meet or contrary to national
susceptibilities, at least appointments to the Supreme Court
must not be the exclusive appanage of one of the two orders
of government.38
With some modification, Quebec Premier Jean Lesage advanced a
similar classical federalism argument in 1960:
[t]he fundamental principle of the federal system requires
that neither one nor the other of the two levels of
government may interfere with the distribution of powers
established by the Constitution. It follows that the
arbitrator of conflicts in this matter must not be
exclusively dependent on either of them.39
As noted earlier, Quebec critics originally eschewed the classical
federalism argument. However, its adoption by later Quebec
governments seems particulary fitting since these same governments
were strongly promoting a return to the "watertight compartments"
conception of the federal division of powers.
Given the fact the province of Quebec was the first to express
38 David Kwanvick, ed,. The Tremblay Report: Report of the
Royal Commission of Inquiry on Constitutional Problems
(Toronto:McClelland and Stewart Ltd., 1973), 85.
39 Cited in Government of British Columbia, 10.
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distrust of a completely federally-appointed Supreme Court, it is
perhaps not surprising that once in office the Parti Quebecois
commissioned a detailed study of the Supreme Court's division of
powers rulings since 1949. Gilbert L'Ecuyer, who conducted the
study, reaches conclusions similar to those of the analyses
mentioned earlier. He notes that while Supreme Court decisions may
have been more favourable toward the federal government than those
of the Privy Council, for the most part the Court's decisions were
true to the federal division of powers set out in the British North
America Act." L'Ecuyer stresses the fact that
les decisions de la Cour Supreme auront generalement
tendance a etre favorables au gouvernement federal tant et
aussi longtemps que le tribunal devra interpreter un texte
qui prete essentiellement, par son libelle et l'intention de
ses auteurs, a un vision centralisatrice.41
Thus, the Court's decisions could best be described as the
consequence of a centralist-oriented constitutional division of
powers.
In the next section, the federalism implications of Charter of
Rights litigation will be discussed. However, special mention of
the Charter's impact in Quebec is worthwhile. No province has had
a higher percentage and number of statutes nullified by the Supreme
Court on Charter grounds. In the course of the Court's first one
hundred Charter decisions, five Quebec laws were invalidated and
the Quebec Court of Appeal saw more of its Charter decisions (63%)

40 Gilbert L'cuyer, La Cour Supreme du Canada et les
Portages des Competences: 1949-1978 (Québec: Gouvernement du
Québec, Ministere des affaires intergouvernementales, 1978),
380,387.
41 Ibid., 393.
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overruled than did any other provincial appellate Court.42 More
importantly, four of the five nullified statutes dealt with matters
of language and education.43 Thus, the Court's Charter rulings
have struck at the heart of Quebec's attempts to protect its unique
language and culture.
Interestingly, prior to the Supreme Court's ruling on the
constitutionality of Quebec's commercial sign law, Quebec political
scientist Guy Laforest argued that in this case the "Supreme Court
should...respect the decision which comes from the elected,
democratic process in Quebec.
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Thus, just as Quebec critics of

the Court's current status and composition eventually adapted
traditional arguments of classical federalism, nationalists in that
province now appeal to historic charges that such judicial review
runs counter to democracy as a means of explaining why Quebec's
attempts to protect its linguistic and cultural collectivity should
not be interfered with on Charter grounds.
Given the Charter's potential for thwarting collectivist
attempts at cultural protection (a potential which clearly has been
realized) it could be expected that Quebec's interest in the
Supreme Court would only increase. Quebec's demand for input into

42 F.L. Morton et a/., "The Supreme Court's First One
Hundred Charter of Rights Decisions," (Calgary: University
of Calgary Institute for Socio-legal Studies, 1990), 9, 17.
The authors hypothesize that this high reversal rate may be
a result of the differing approaches taken by civil and
common law judges when interpreting legal texts.
43 Ibid., 17.
44 Guy Laforest, "The Meaning and Centrality of
Recognition," in Roger Gibbins et al., Meech Lake and
Canada: Perspectives from the West (Edmonton: Academic
Printing and Publishing, 1988), 84.
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the appointment process as one of its minimum conditions for reentering the constitutional fold appears to reflect this fact.
However, some Quebecers assert that the appointment mechanism set
out in the Meech Lake Accord would on balance be harmful to that
province's autonomy. On the basis of an examination of other
federations, Andre Bzdera argues that provincial input into the
appointment process, rather than giving the provinces a voice in
the Court's direction, serves only to enhance its legitimacy and
further centralize judicial power:
nous sommes amenes a conclure que la nouvelle legitimite
politique de la Cour supreme protegera cette derniere des
critiques politiques venant des gouvernements provinciaux et
lui permettra de fonder une jurisprudence nouvelle et
potentiellement centralisatrice dans ces grandes lignes."
Bzdera thus argues that the Meech Lake appointment process, far
from being a gain for the province of Quebec, is, in fact, an
unwitting concession."
In 1991, the Report of the Constitutional Committee of the
Quebec Liberal Party released its Report, A Quebec Free to Choose
(or the Allaire Report as it is more popularly known) an
uncompromising document which calls for a wholesale rewriting of
the Canadian Constitution.47 With the exceptions of defense, the
national debt, customs and equalization payments, all powers would
be transferred to Quebec (and other provinces who wished to take
45 Andre Bzdera, "L'Accord du lac Meech et le Nouveau Mode
de Selection des Juges de la Cour Supreme du Canada: une
Reforme Chimerique?' Revue Canadienne de Droit et Societe
4 (1989), 4.
46 ibid., 22,23.
47 Quebec Liberal Party, Constitutional Committee, A
Quebec Free to Choose: Report of the Constitutional
Committee of the Quebec Liberal Party (The Party: 1991).
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part) or shared jointly by the provincial government and a vastly
reduced federal authority.
The Report reintroduces the notion of a judicial division of
powers. It calls for the creation of a new tribunal to oversee the
division of legislative powers and enforce the laws of the central
government, while decisions from Quebec courts no longer would be
appealable to the Supreme Court of Canada." Although this Report
became the official position of the Liberal Party, the
Charlottetown Accord, to which the province of Quebec was a
signatory, would not have affected the Court's jurisdiction in any
way.
For a number of reasons, it would be dangerous to overly
emphasize the Allaire Report's importance in terms of Quebec's view
of the Court. First, the Liberal Government was wiling to forego
many of its provisions in later constitutional negotiations.
Furthermore, the Report's recommendations about a new tribunal are
so intimately linked to its broader reform agenda that it is
difficult to isolate a specific conception of the existing Supreme
Court. What is worth noting, however, is that the notion of a
judicial division of powers to mirror a present or future division
of legislative responsibilities, continues to claim some support.

Soon after the amendment guaranteeing two Quebec seats on the
Court was moved, a British Columbia Member of Parliament brought
forward an amendment which would have guaranteed his province a
permanent seat on the Court. Although it was defeated, the

48 Ibid., 41-42.
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question of regional representation has remained central to the
debate surrounding the Supreme Court.
Regional representation on the Court is not statutorily
guaranteed, but a convention to that effect has evolved. Since
1949, when the number of judges was increased to nine, a practice
has developed whereby in addition to the three seats guaranteed to
Quebec, three judges will come from Ontario, two from the West and
one from the Maritimes or Atlantic Canada.
Regional quotas of this sort have been criticized on the
grounds that to appoint someone on the basis of region of residence
is to improperly link him or her to this area in some respect and
thereby diminish judicial independence and impartiality. In
response, defenders of regional quotas stress that this
interpretation misunderstands the purposes of regional
representation on the Court. William Lederman succinctly puts the
case for such quotas:
If we ensure that the judges are drawn from the various
regions...we ensure that there is available within the Court
collective experience and background knowledge of all parts
of Canada....[T]o observe the quotas for this reason does
not turn the Court into an arbitral body of special pleaders
or a miniature national Parliament. The professional
qualifications of the judges and their independence on the
basis of secure tenure for life (or until age 75) means that
they will behave judicially, and not as special pleaders or
delegates....49
As we shall see in the following chapter, those demanding a more
socially representative Court offer similar arguments in support of
their cause.
Peter Russell argues that specific regional expertise among the

49 W.R. Lederman, "Thoughts on Reform of the Supreme Court
of Canada," Alberta Law Review 8 (1970), 12.
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common law judges is of only minimal importance, especially since
the Supreme Court increasingly is concentrating on matters of
federal and constitutional law. What regional perspectives, he
asks, would have to be brought to the fore in cases relating to
such things as the federal administrative process, the criminal law
and Charter of Rights litigation?'° He concedes, however, that the
practice must continue if only to ensure the allegiance of regional
elites to the Court.51
Nevertheless, both levels of government appear to accept the
view that such quotas are valuable.52 Thus, reform proposals of
the 1970s by and large recommend that guarantees of regional
representation on the Court be entrenched in the Constitution. The
British Columbia proposal, for example, suggests that the Court be
increased from nine to eleven members and that each of the five
regions (Ontario, Quebec, the West, the Atlantic Provinces and
British Columbia) be constitutionally assured of at least one seat
on the Court. There is an admission in the proposal that the
increased size is required not in response to a burgeoning
caseload, but rather because the statutory provision assuring three
appointments for Quebec, combined with the convention of ensuring

50 Peter H. Russell, The Judiciary in Canada: The Third
Branch of Government, 168-69 ; Peter H. Russell,
"Constitutional Reform of the Judicial Branch: Symbolic vs.
Operational Considerations," Canadian Journal of Political
Science 17 (1984), 237-38.
51 Russell, The judiciary in Canada, 169.
52 The Canadian Bar Association also supports guaranteed
regional representation. See Canadian Bar Association,
Report of the Canadian Bar Association Committee on the
Appointment of Judges in Canada (Ottawa: Canadian Bar
Foundation, 1985), 65.
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three from Ontario, results in the under-representation of the
three remaining regions.
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This plan, which abandons the

traditional four region view of Canada in favour of designating
British Columbia as a region unto itself and thereby guaranteeing
it at least one seat on the Court at all times, is indicative of
the tendency during the period for those proposing reform to
advocate changes which promoted their own interests.
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The 1978 federal government proposal similarly recommends an
increase in the size of the Court from nine to eleven members. It
differs from the British Columbia proposal, however, in its
suggestion that a provision guaranteeing four members be appointed
from the Bar of Quebec be entrenched in the Constitution.
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By

contrast, the British Columbia proposal, while promoting entrenched
regional quotas, neither makes specific reference to Quebec, nor
suggests that Quebec representation would necessarily have to be
increased from three to four members if the Court itself were
enlarged. This attitude is even more evident in the Alberta plan,
which says that provinces should receive representation in the pool
of constitutional judges on the basis of provincial population.
Thus, neither proposal concedes that Quebec should be given any
special consideration, despite its unique civil law system.
The importance attached to regional representation was
particularly evident in 1989, when Mr. Justice McIntyre from
British Columbia retired from the Court. The Governments of

53 Government of British Columbia, 14-18.
54 Cairns, "Who Should the Judges Be?" 18.
55 Lang, Constitutional Reform, 5-6.
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British Columbia and Saskatchewan engaged in an at times public
dispute over which province should be awarded the vacant position.
In keeping with its ongoing demand for a permanent seat on the
Court, British Columbia argued that Justice McIntyre should be
replaced by a member of that provinces's Bar. The Government of
Saskatchewan charged that the province had not been represented on
the Court since the retirement of Mr. Justice Hall in 1973. It
claimed that the tradition of rotating appointments among the
western provinces should be continued and consequently the new
appointee should come from Saskatchewan. At one point, the Deputy
Attorney General of that province argued that the rotation pattern
is important because it gives smaller provinces "equality of access
to central Canadian institutions."56 This comment is highly
revealing. It suggests a belief that regional representation not
only ensures knowledge of all parts of the country, but also
protects the interests of smaller provinces which might otherwise
be under-represented in central institutions.

The Ongoing Salience of Federalism Under the Charter

As will be seen in Chapter 3, the entrenchment of the Charter
of Rights and Freedoms has led many to believe that its
interpretation is the Court's most significant task and that this
should be reflected in both the appointment process and the
56 Toronto Star, March 20, 1989. A similar dispute took
place in June of 1992 when Mr. Justice Stevenson from
Alberta retired from the Court due to health reasons.
Alberta argued that Justice Stevenson's short tenure could
not fairly count as its "turn." Saskatchewan, which lost
out in 1989, invoked its earlier argument. Eventually, Mr.
Justice Major from Alberta received the appointment.
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composition of the Court. This view fails to recognize that not
only has the advent of the Charter not removed traditional
federalism concerns, but also has in fact heightened them,
resulting in continuing provincial concerns about Supreme Court
appointments.
It must be remembered that although the Court is now called
upon to deliver rulings regarding citizens rights vis a vis the
state, this does not entail the conclusion that the Court's role as
arbiter of the federal system has disappeared. This fact was
recognized by Peter Hogg prior to the Charter's entrenchment. He
noted that the forces which have driven federal-provincial conflict
in the past and the ready availability of judicial review of
federal matters would not abate merely because of its presence.57
In a recent article, Katharine Swinton argues persuasively that
the Supreme Court will continue to play an important role in
matters of federalism. She notes, for example, that the Court will
have to respond to novel division of powers cases, specifically
those which result from the provinces' ability to frustrate
international obligations that the central government may wish to
assume. In addition, it eventually will have to rule in
important cases relating to the enforceability of intergovernmental

57 Peter W. Hogg, "Judicial Review on Federal Grounds:
Canada Compared to the United States," in Gerald A.
Beaudoin, ed., The Supreme Court of Canada: Proceedings of
the October Conference (Cowansville: Editions Y. Blais,
(1986).
58 Katherine E. Swinton, "Federalism Under Fire: The Role of
the Supreme Court of Canada," Law and Contemporary Problems
55 (1992).
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agreements.59 Thus, though the Court's decisions on Charter issues
likely will attract the most public attention, it will continue to
have an important and even expanding role in policing the federal
division of powers."
Second, just as the jurisdiction of the Supreme Court includes
both federal and provincial law, so too is the legislation of both
levels of governments subject to the Court's judicial review on
Charter grounds. A few years after the Charter's entrenchment,
Rainer Knopff and F.L. Morton argued that because of their greater
homogeneity, the provinces would be more likely to enact
legislation restricting the liberties of minorities than would the
federal government.61 A statistical analysis of the Court's first
one hundred Charter decisions found that of the twenty-four federal
statutes challenged, 33% were nullified, while 43% of the twentyfive impugned provincial statutes were invalidated." While a
study of the individual statutes and the Court's actual decisions
would be required to determine whether or not Knopff and Morton
were correct in their suppositions as to why provincial statutes
would be more vulnerable to Charter review, it is clear that in
59 Ibid., 140.
60 In fact, statistical analysis of its decisions has shown
that if the Court hears a case which raises both federalism
and Charter issues, it prefers to base its decision on the
former. See Morton et a/., "The Supreme Court's First One
Hundred Charter of Rights Decisions," 3.
61 Rainer Knopff and F.L. Morton, "Nation-Building and the
Canadian Charter of Rights and Freedoms," in Alan C. Cairns
and Cynthia Williams, eds., Constitutionalism, Citizenship
and Society in Canada (Toronto: University of Toronto
Press, 1985).
62 Morton et al., "The Supreme Court's First One Hundred
Charter of Rights Decisions," 14.
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terms of both the number of statutes nullified and the percentage
of "losses," the provinces have indeed fared worse than the federal
government.
Related to this second point is the fact that so-called Charter
cases may have implications for federalism in the sense that such
matters may be "rife with implications for provincial autonomy and
regional diversity." A number of scholars have noted that the
Charter has the potential to be an instrument of centralization in
that it creates national standards where regional diversity once
existed." Thus, the provinces likely would be disposed toward the
appointment of judges who support a more limited application of the
Charter by the courts, thereby allowing for greater legislative
discretion and diversity based upon differing situations faced by
individual provinces.
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It is thus clear that there can be no

"jurisprudential watertight compartments": issues of federalism and
the Charter cannot always be separated and as a result the
provinces will continue to demand a role in the appointment
process.
63 Keith G. Banting, "Federalism and the Supreme Court of
Canada: The Competing Bases of Legitimation," in Ontario Law
Reform Commission, Appointing Judges: Philosophy, Politics
and Practice (Toronto: Ontario Law Reform Commission, 1991),
32
64 Peter W. Hogg, "Federalism Fights the Charter of Rights,"
in David P. Shugarman and Reg Whitaker, eds., Federalism and
Political Community: Essays In Honour of Donald Smiley
(Peterborough: Broadview Press, 1989), 249 ; F.L. Morton,
"The Political Impact of the Canadian Charter of Rights and
Freedoms," Canadian Journal of Political Science 20 (1987).
65 Katherine E. Swinton, "Competing Visions of
Constitutionalism: Of Federalism and Rights," in Katherine
E. Swinton and Carol.J. Rogerson, eds., Competing
Constitutional Visions: The Meech Lake Accord (Toronto:
Carswell, 1988), 292.
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Chapter Three - The Social Representativeness and Openness
Dimension

The Impact of the Charter of Rights and Freedoms

The Charter of Rights and Freedoms has had a profound effect
upon the Canadian political, legal and social landscapes. An
example of its multivariate impact was offered in the preceding
chapter, where the federalism implications of an entrenched rights
document binding upon both levels of government were discussed.
However, perhaps the Charter's most obvious expressly political
impact is its contribution to the erosion of parliamentary
supremacy, already fettered in Canada owing to the division of
legislative responsibilities, and the resultant transfer of power
to the judicial branch. The courts now have the ability to review
and then nullify any legislation which in their view violates the
provisions of the Charter."
Although this is an extraordinarily important development, it
lies outside the more modest scope of this thesis. Furthermore, an
extensive body of scholarship outlining the political consequences
of the Charter for legislatures and courts already exists. What is
more germane to our discussion is the Charter's specific impact on
the debate surrounding the Supreme Court appointment process and
the composition of the Court itself.
66 This power is of course tempered by the fact that the
Section 33 "notwithstanding clause" allows a legislature to
pass legislation despite the fact that it violates a
Charter right or rights. However, this legislative override
provision is limited to statutes affecting sections 2
and 7 through 15 only.
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The Charter's presence has had two inter-related consequences
for this debate. First, by singling out a variety of social
categories relating to race, ethnicity and gender, it has created
novel concerns about the specific composition of the Court.
Second, the new status and power which the Court has derived from
the Charter has led to demands for a reformed appointment process
which better reflects this expanded role.

Social Representativeness and the Court

If we are to understand the Charter's effect on the debate over
the composition of the Supreme Court, we must first recognize its
profound effect on the nation's constitutional culture. Over the
past several years, Alan Cairns has endeavoured to identify the
Charter's impact on constitutional consciousness (or selfconsciousness), the ways in which individuals and groups relate to
their constitution and how they view their place within the
constitutional order. He argues that the presence of the Charter
has transformed this order and has created a new "citizens
constitution:"
[t]he Charter brought new groups into the constitutional
order....It bypassed governments and spoke directly to
Canadians by defining them as bearers of rights, as well as
by according specific constitutional recognition to women,
aboriginals, official language minority populations, ethnic
groups through the vehicle of multiculturalism and to those
social categories explicitly listed in the equality rights
section of the Charter. The Charter thus reduced the
relative status of governments and strengthened that of
citizens who received constitutional encouragement to think
of themselves as constitutional actors.'
67 Alan C. Cairns, "Citizens (Outsiders) and Governments
(Insiders) in Constitution-Making: The Case of Meech Lake,"
in Douglas E. Williams, ed., Disruptions: Constitutional
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As a result, the citizenry now has "a stake and a status in the
constitutional order"" and the constitution itself "has become a
social document of great symbolic value, the supreme instrument of
social recognition and its denial.""
The emergence of constitutional self-consciousness is most
prevalent among those groups explicitly mentioned in the Charter's
various provisions. These specific allusions lead them to see
themselves constitutionally in these terms and thus they are
strongly concerned with the manner in which "their" clause is
viewed and developed. The constitution will have a much higher
profile within their daily lives than for the citizenry in
general." Such groups are distrustful of the ability or
inclination of others to protect their interests.
They are suspicious of theories and practices of
representation that imply or assert that representatives can
be trusted to speak for citizens/constituents when they lack
the defining characteristics of the latter. Their distrust
is not confined to legislatures, but extends to all
institutions that have a representative component, including
courts.^71
Thus, members of such groups argue that the judicial body which is
charged with interpreting their rights should include members drawn

Struggles from the Charter to Meech Lake (Toronto:
McClelland and Stewart Inc., 1991), 109.
68 Ibid., 117.
69 Ibid., 118.
70 Alan C. Cairns, "Constitutional Minoritarianism in
Canada," in Ronald Watts and Douglas Brown, eds., Canada:
The State of the Federation, 1990 (Kingston: Institute of
Intergovernmental Relations, Queens University, 1990),
72-73.
71 Ibid., 84.
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from among their numbers.72

A. Gender and the Supreme Court

The most fully developed and articulated case for a more
socially representative judiciary in general and Supreme Court in
particular has come from women. This is not surprising, given the
increasing volume of feminist legal scholarship and its impact on
the legal community. Within such study, the examination of the
judiciary's composition fits into a much larger analysis of the
relationship between women and the law.
At its most fundamental level, the feminist critique of the
legal and judicial process is premised on the belief that both are
replete with gender bias. Norma Wikler, a sociologist specializing
in the identification and remedying of judicial gender bias, has
defined that term as "attitudes and behaviour based on sex
stereotypes, the perceived relative worth of women and men and
myths and misconceptions about the economic and social realities
encountered by both sexes."7' Critics argue that the existing
judiciary, which consists largely of white males, has displayed
both in its behaviour and its development of the law that it often
is guilty of such bias.74 Feminists submit that it makes a great

72 Cairns, "Who Should the Judges Be?' 72-73.
73 Norma J. Wikler, "Identifying and Correcting Judicial
Gender Bias," in Sheilah L. Martin and Kathleen E. Mahoney
eds., Equality and Judicial Neutrality (Calgary: Carswell,
1987), 12.
74 For a comprehensive study of gender bias in the Canadian
judiciary, see Martin and Mahoney.
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deal of difference whether the judge in a given case is a man or a
woman and that it is a functional impossibility to be "neutral" in
this regard.' In recognition of this perception, a number of
programs have been instituted at both the federal and provincial
levels to educate sitting judges about the nature and effects of
gender bias.
However, concerns about gender bias are not based solely on the
fear that individual judges in specific cases will render judgments
which are in part the result of such bias. Rather, it is argued
that gender bias is embedded within existing legal principles; the
law has developed in ways biassed toward women, not necessarily out
of conscious attempts to discriminate against them, "but rather
as.. .the result of the exclusion or near exclusion of women from
the formation of legal principles."76 In a 1990 address to the
Osgoode Hall Law School at York University, Madame Justice Bertha
Wilson of the Supreme Court of Canada (now retired) expanded on
this point:
[i]n some...areas of the law...a distinctly male
perspective is clearly discernible. It has resulted in
legal principles that are not fundamentally sound and that
should be revisited when the opportunity presents itself....
Some aspects of the criminal law in particular cry out for
change; they are based on presuppositions about the nature
of women and women's sexuality that, in this day and age,

75 See, for example, Judith Resnik, "On the Bias: Feminist
Reconsiderations of the Aspirations for our Judges,
Southern California Law Review 61 (1988) and Rosalie
Silberman Abella, "The Dynamic Nature of Equality," in
Martin and Mahoney.
76 Donna Martinson, "Lavalee v. R. - The Supreme Court of
Canada Addresses Gender Bias in the Courts," University of
British Columbia Law Review 24 (1990), 381, n.6.
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are little short of ludicrous.'
Although Justice Wilson singles out the criminal law, Canadian
feminist legal scholars claim to have identified such biasses in a
number of substantive areas of law.'
Although calls for more women judges are premised in part on
these perceptions of the judicial process, the Charter plays a
significant role in the debate as well. As noted previously, its
enumeration of various social categories conditions, to some
extent, demands for a more socially representative Court. For
example, in an article advocating the appointment of more women
judges, Isabel Grant and Lynn Smith argue that sections 15 and 28
of the Charter" illustrate "that equality for women has become a
social goal of high priority....Rather than lagging behind, the
judicial branch could serve as a model for other branches of
77 Madame Justice Bertha Wilson, "Will Women Judges Really
Make a Difference?" Osgoode Hell Law Journal 28 (1990), 515.
78 In a 1986 survey article, Susan Boyd and Elizabeth Sheehy
provide a useful summary of Canadian feminist analyses of
such areas as employment, family and labour law. They
caution, however, that such studies, while useful, often
lead to an avoidance of broader theoretical approaches and
frameworks. See Susan B. Boyd and Elizabeth Sheehy,
"Canadian Feminist Perspectives on Law," Journal of Law and
Society 13 (1986).
79 Section 15 (1) reads:
Every individual is equal before and under the law and
has the right to the equal protection and equal
benefit of the law without discrimination and, in
particular, without discrimination based on race,
national or ethnic origin, colour, religion, sex, age
or mental or physical disability.
Section 28 reads:
Notwithstanding anything in this Charter, the rights
and freedoms referred to in it are guaranteed equally
to male and female persons.
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government and for society as a whole."" Lorraine Weinrib echoes
this sentiment, positing that the personal characteristics of
judges should rightfully be taken into consideration when making
Supreme Court appointments. "While these considerations are
political, they are not partisan, and they provide beneficial
egalitarian symbolism for the profession and the public at
large." 81 She concludes that the inclusion of these criteria is
appropriate because "choos[ing] judges to make up the court of
final resort on Charter issues must reflect the Charter's
egalitarian values.""
Although the new and expanded role of the courts under the
Charter most often is appealed to in conjunction with demands for
a more open and pluralistic appointment process, it also is
integral to the case of those promoting more socially
representative courts. This attitude is reflected in the Supreme
Court reform proposal put forward by A. Wayne Mackay and Richard
Bauman, who argue that
[w]ith the growing and changing role of judges under the
Charter, it has become even more important that judicial
appointments be made on the basis of merit. It is also
important to have a diversity of backgrounds represented in
Canada's highest Court - not just in the sense of regional
origin but also with respect to gender, race, socio-economic

80 Isabel Grant and Lynn Smith, "Gender Representation in
the Canadian Judiciary," in Ontario Law Reform Commission,
Appointing Judges: Philosophy, Politics and Practice
(Toronto: Ontario Law Reform Commission, 1991), 90.
81 Lorraine Eisenstat Weinrib, "Appointing Judges to the
Supreme Court of Canada in the Charter Era," in Ontario Law
Reform Commission, Appointing Judges: Philosophy, Politics
and Practice (Toronto: Ontario Law Reform Commission,
1991), 139.
82 Ibid.
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status and other factors.'
Grant and Smith concur, and suggest that it may be a good idea to
undertake a comprehensive review of the qualifications
necessary for judicial office with a view to determining the
extent to which these qualifications have served to exclude
women and other minorities from the bench in Canada.
Particularly in light of the Canadian Charter of Rights and
Freedoms, we need to assess what qualities are most
important for judicial office."
Obviously, demands for increased gender representation on the bench
would have developed regardless of the Charter's entrenchment. For
example, the absence of a gender equality clause in the
Constitution of the United States has not precluded the development
of a lively debate in that country regarding the need for more
women judges.' Nonetheless, the Charter plays a pivotal role in
the debate and those promoting a more socially representative bench
clearly feel its existence lends additional credence to their case.
Before systematically examining the arguments in support of a
more gender balanced Supreme Court, an important point must be
made. Thus far, the issues of gender representation on the Supreme
Court and courts in general have been discussed interchangeably.
This has been done in part out of necessity. While commentators
such as Weinrib, MacKay and Bauman examine the Charter's
implications for Supreme Court appointments specifically, others,
such as Grant and Smith, speak of appointment reform in general.
Inasmuch as the latter's views will be discussed in detail, it is

83 MacKay and Bauman, 96.
84 Grant and Smith, 90.
85 See, for example, Southern California Law Review 61
(1988) and Journal of Law and Inequality 4 (1986). Both
issues are devoted specifically to this topic.
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necessary to explain why arguments for increased gender
representation in general can properly be applied to the Supreme
Court specifically.
First, as will become evident, the rationale behind these
arguments are not logically dependent upon the level of court
involved. Granted, on the basis of sheer numbers the Supreme Court
never can be as representative as the judiciary as a whole.
However, that fact in and of itself does not invalidate such
arguments. Second, and more importantly, those advocating such
reforms do not base their claims solely on the need to combat
gender bias. They insist that reform can improve the judicial
process and the development of the law in general, while
heightening public confidence in the legitimacy of the justice
system itself. Surely, if such changes can accomplish these
improvements, it is vital that the representativeness principle be
applied to the judicial body which has the final say in a multitude
of significant legal and constitutional matters.
In our discussion of the case for increased gender
representation on the Supreme Court, we shall concentrate upon the
arguments advanced in the article by Grant and Smith entitled
"Gender Representation in the Canadian Judiciary." This particular
article has been selected for three reasons. First, it is the most
comprehensive and detailed scholarly treatment of this subject in
Canada and includes virtually all the points usually put forward by
advocates of such reform. Second, and relatedly, by focusing on the
argumentation in this single paper the major facets of the debate
can be analyzed in a concise and logical manner. Finally, it is a
sensible choice in that it apparently has become the standard
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reference article on the topic." Grant and Smith suggest that
four benefits can be derived from increasing gender representation
on the bench, each of which, they conclude, would be accompanied by
an improvement in the justice system as a whole and/or the judicial
process.'
i. Women deserve a place in a system to which they are bound
The authors argue that inasmuch as judges often are called upon
to virtually make law in an unrestrained manner, it is appropriate
to compare them to legislatures. Through the franchise and the
right to seek and hold public office, women are entitled to
participate in the legislative process. By contrast, "there
currently is no entitlement, either through legislation, convention
or practice, for women to participate in the judicial process.
There is no formal constraint on those who make judicial
appointments to prevent them from appointing only men.""
This argument is premised on a fallacy stemming from Grant and
Smith's apparent confusion of legal rights and guarantees. Women
indeed have the legal right to vote in elections and hold public
office, just as they also have the legal right to become lawyers
and to be appointed to judicial office. However, they are no more
guaranteed a presence in the House of Commons or provincial

86 See, for example, Errol P. Mendes, "Promoting
Heterogeneity of the Judicial Mind," in Ontario Law Reform
Commission, Appointing judges: Philosophy, Politics and
Practice (Toronto: Ontario Law Reform Commission, 1991) and
Christine Boyle, "The Role of the Judiciary in the Work of
Madame Justice Wilson," Dalhousie Law journal 15 (1992).
87 Grant and Smith, 63.
88 Ibid., 64.
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legislatures than they are on the bench.
The other noteworthy feature of this first claim is the
implication that judges frequently act, in effect, as minilegislatures. While the question of what judges actually do is
extremely important, it can best be dealt with in Chapter Four,
which examines the issue of jurisprudential theory and its
relevance to the question of Supreme Court reform.
ii. It would increase public confidence in the judicial system
Grant and Smith assert that better gender balanced, and
therefore more socially representative courts, would be more in
keeping with democratic norms and thus promote increased public
confidence in the judicial system." The authors' claim that this
heightened public confidence would derive from the democratic
element which they assert is conjoined with social
representativeness in general and gender balance specifically, is
intriguing. Although the term, democracy, defies precise,
singular definition, a couple of points can be made. First,
democracy generally is thought of in procedural terms, the manner
in which political power is obtained and the way it is exercised.
This idea received its classic formulation in Joseph Schumpeter's
Capitalism, Socialism and Democracy. He argues that democracy "is
a political method, that is to say, a certain type of institutional
arrangement for arriving at political - legislative and
administrative - decisions."" For Schumpeter, the democratic

89 Ibid.
90 J.A Schumpeter, Capitalism, Socialism and Democracy
(London: Geo, Allen and Unwin, 1943), 242.
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method could be described as the "institutional arrangement for
arriving at political decisions in which individuals acquire the
power to decide by means of a competitive struggle for the peoples'
vote. ,,91
Grant and Smith describe democratic norms in a manner at odds
with these traditional views. Granted, the concept of an
independent judiciary could be said to be vital to the democratic
ethos inasmuch as ensuring the rule of law is vital to a democracy.
What seems odd is their description of the requisite factors for a
judiciary which can be said to be in keeping with democratic
values. They suggest that democracy is a matter not only of how
people derive positions of authority in the state, but also the
personal characteristics of those who attain such office.
Furthermore, they argue that mere independence of the judiciary
does not satisfy the requirements of democracy, but rather that it
must also be representative in the sense which we have been
discussing. These matters will be examined in greater detail in
Chapter Four, which discusses the relationship between the role of
the judiciary and the concept of representation.
Although we may be troubled by the authors' somewhat vague
appeal to democracy, on another level their point is well taken.
Canadian law schools are graduating an increasing number of women.
If, in the years ahead, women fail to be represented on the bench
on a level commensurate to their representation at the bar,
questions will rightfully be raised about the fairness of the
appointment process. Perceptions that women are discriminated

91 Ibid., 269.
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against when appointments are made clearly would have the
deleterious effect of undermining confidence in the legitimacy of
the justice system

iii. Women judges could serve as role models
The increased presence of women on the bench, it is argued,
would set an example within both the legal community and other
sectors of society in which women traditionally have been
disadvantaged. A more gender representative judiciary could send
an important message about the role of women in our society.

92

This claim is premised on the belief that the courts are not
merely bodies which adjudicate legal disputes. Rather, the
judiciary is to play the broader role of sending a message to
society through its composition. Thus, just as the Charter is said
to have both a practical aspect, in so far as it provides citizens
with the opportunity to make justiciable claims for equal treatment
from the state, as well a symbolic significance, in that it
illustrates society's commitment to equality, the judiciary is to
execute the practical task of adjudication while performing the
symbolic function of exemplifying and promoting gender equality.
This argument exemplifies the entanglement of social movement
goals and the development of a theory of the judicial role within
the current debate. While the development of role models clearly
is a laudable goal, it is difficult to comprehend how this would
serve to improve the judicial process or even add to the legitimacy
of the justice system.

92 Grant and Smith, 65.
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iv. Women could make a unique and valuable contribution to the
adjudicative process
Clearly, this is the most important element in the argument.
Rather than describing how the presence of more women on the bench
would improve the justice system by enhancing its legitimacy, this
last argument suggests that such reform would actually improve the
judicial process, the manner in which actual cases are handled.
Women, it is asserted, have a different set of life experiences
than men, including those of being discriminated against on the
basis of gender. Owing to the fact that life experience shapes
one's perspective - the view one adopts of the world, assumptions
about others and one's approach to decision-making - by increasing
the number of women judges, a new and important set of perspectives
can be brought to the bench, thereby improving the judiciary as a
whole.93
Among the specific benefits to be derived from the presence of
these perspectives is the fact that the stories of women litigants
would be increasingly put forward in the courts and would be more
frequently understood.94 It is suggested that u[i]n order for a
judge to effectively hear a litigant's story, it may be necessary
for her to put herself in the place of the litigant in order to
evaluate the merits of the case from the perspective of the party
involved."9' However, "[in some contexts, especially where the
case involves an issue unique to women, it may be easier for female

93 Ibid., 66-67.
94 Ibid., 73.
95 Ibid., 74.
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judges to put themselves into the shoes of female litigants."'
Second, the increased availability of the perspectives of women
judges could strike a significant blow against the problems of
gender bias discussed earlier. While conceding that the presence
of more women on the bench might not be able to eliminate bias in
the legal process altogether, Grant and Smith assert that women
could better identify and overcome its effects. They thus note
with approval Justice Wilson's comment that women judges could play
a role in remedying unsound legal principles which are the result
of gender bias.97
Finally, it is asserted that as a result of their life
experiences, women judges will have special expertise in those
areas of law often referred to as "women's issues." This
"understanding [of] issues about inequality and discrimination from
the inside could assist in adjudicating Charter and human rights
cases.

u98

Although Grant and Smith do not refer to it specifically, this
last argument has particular relevance for appointments to the
Supreme Court. Just as supporters of regional quotas suggest that
such guaranteed representation serves to ensure that the Court will
possess knowledge of all parts of the country, the gender-based
argument is grounded in the belief that women can bring specified
knowledge to the bench. Advocates of increased gender
representation therefore might suggest that if it is vital to
96 Ibid., 75. This conception of the judge's task will be
discussed in greater detail in Chapter Four.
97 Ibid., 76-78.
98 Ibid., 78.
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ensure that judges of various regional backgrounds be present on
the Court, surely it is necessary to guarantee the presence of
gender-based knowledge and perspectives.
Although we have thus far been concentrating on academic
examinations of, and recommendations for, increased gender
representation on the courts in general and the Supreme Court in
particular, it must be stressed that the issue also has been taken
up by advocacy groups whose goals are the advancement of the
broadly defined interests of women. The importance such groups
attach to Supreme Court appointments became evident during the
Meech Lake Accord process. As was noted in Chapter Two, the
Accord's provisions relating to the Court responded only to
federalism concerns. As a result, a number of groups concerned
with issues of social representativeness and openness appeared
before the joint parliamentary committee examining the Accord, in
order to propose changes. During such an appearance,
representatives of the National Association of Women and the Law
argued that gender and minority representation on the Court is
important because
the Supreme Court of Canada, and in fact all institutions,
should reflect Canadian society. It is not necessarily a
matter of representation, but it is a matter of input,
people coming from broad cross-sections, bringing different
experiences."
The Association therefore asked the committee to endorse the goal
of eventual equal gender representation on the Supreme Court.no
99 Minutes of Proceedings and Evidence of the Special Joint
Committee of the Senate and of the House of Commons on the
1987 Constitutional Accord, No.2, August 4, 1987, 87.
100 Ibid.
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Here we see in stark terms the similarities between the
arguments made by those who stress the need for regional and gender
diversity on the Court respectively. The Association's claim that
it is vital to have people with different backgrounds (in this
case, gender) and therefore life experiences on the Court and that
positive state action should be taken to ensure such diversity, is
exactly the same type of argument advanced by those who defend
conventional regional quotas.
The emotional nature of this debate did not become evident
until the retirement of Madame Justice Bertha Wilson in 1990, which
reduced to two the number of women on the Court. Justice
Wilson, who among other things was the only member of the Court to
declare that a woman had a constitutional right to an abortion
under the Charter of Rights and Freedoms, had developed a strong
following in the feminist community. Consequently, her departure
from the bench and potential replacement were viewed with great
concern by feminist groups, who pressured the federal government to
replace Justice Wilson with another woman.
The subsequent appointment of Frank Iacobucci drew immediate
protest from women's groups. Anita Braha of the National
Association of Women and the Law called the appointment "a
regression, a step backward"1°2 and argued that the government had
missed an opportunity to promote the development of a Supreme Court
which reflected social diversity and to demonstrate a commitment to

101 The other women on the Court were Justices Claire
L'Heureux-Dube and Beverly McLachlin.
102 Toronto Star, December 22, 1990.
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sexual equality.

103

Again we encounter the view that the Court,

through its composition, should send a message about our society's
commitment to sexual equality.
The reaction of Judy Rebick, President of the National Action
Committee on the Status of Women, was even more blunt: "[w]e lost
a fighter for women's rights and for human rights and someone who
was incredibly sensitive and strong on our issues in a way that
only a woman could be," and her replacement with Iacobucci
constituted, according to Rebick, "an insult to women.
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Once

again, we see a social advocacy group making an argument similar to
that of Grant and Smith; in this case the notion that in certain
instances, only women judges will be able to properly understand
and dispose of cases involving women. While neither the NAWL nor
NAC formally argued that Justice Wilson's seat should have been
treated as a guaranteed "women's seat" on the Court, both clearly
appear to have believed that this should have been the case.
When Justice Stevenson retired for health reasons from the
Court in June of 1992, the federal government clearly made an
effort to replace him with a woman and thereby once again bring the
number of women on the Court to three. However, the three most
likely candidates, Catherine Fraser and Mary Hetherington of the
Alberta Court of Appeal and Ellen Picard of the Alberta Court of
Queen's Bench all let it be known they would turn down the
appointment were it offered to them, citing the stress and workload
attached to the job and the hesitancy of spouses to make the

103 Winnipeg Free Press, December 22, 1990.
104 Toronto Star, December 22, 1990.
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requisite move to Ottawa.1°5 As a result, the appointment went to
Justice John Major of the Alberta Court of Appeal.
Two

points emerge from this incident. First, it appears that

attempts to improve the social representativeness of the Court may
not be as simple as merely finding qualified candidates. Second,
and perhaps more important, it is noteworthy that when faced with
a choice between appointing a qualified woman from another province
or simply appointing a man from Alberta, the government chose the
latter. Thus, while it displayed an initial commitment toward
placing more women on the Court, the government was willing to
sacrifice this objective once it came into conflict with
conventions relating to regional representation.

B. Ethnoculturalism and the Court

There exists no body of literature relating to ethnocultural
representation in the judiciary comparable to the scholarship
pertaining to gender representation and the courts. Further,
systematic attempts to illustrate the ways in which existing legal
principles are biassed against members of ethnocultural minorities,
owing to their exclusion from the process of establishing those
principles, have not been carried out in the same way in which
feminist legal scholars have attempted to do this in the case of
gender.
That said, however, ethnocultural organizations have not failed
to develop a position on appointments to the Supreme Court. These
groups frequently have demanded that the Court be more socially
105 Toronto Star, August 20, 1992.
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diverse in its composition and, like feminist legal scholars and
women's advocacy groups, often base their claims on the presence of
the Charter of Rights. In an appearance before the parliamentary
committee examining the Meech Lake Accord, Thor Broda, VicePresident of the Ukrainian-Canadian Committee, stressed that
ethnocultural minorities historically had been vastly underrepresented on the Court and that thus far there had been no
redress despite the existence of the Charter:
we do not believe all levels of government throughout Canada
have been living up to the letter and spirit of the Canadian
Charter of Rights and Freedoms set out in sections 15 and
27.1" Why is it that in the history of Canada there has
been only one Supreme Court justice [former Chief Justice
Bora Laskin] who is of a non French-Canadian or non-British
background? They are beautiful words in that section, but
meaningless if governments do not live up to them:"
To remedy this situation, the Ukrainian-Canadian Committee
expressed the hope that the presence of section 27 in the Charter
would lead to conventions of equity and fairness in Supreme Court
appointments that would eventually attain the status of law.
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The Canadian Ethnocultural Council went even further, arguing that
minority representation on the Court should be entrenched in the
Constitution, just as Quebec's right to three seats would have been
constitutionally guaranteed under the Meech Lake Accord.
Like women's groups, ethnocultural organizations have lobbied
the federal government to appoint members of ethnocultural

106 Section 27 states that "[t]he Charter shall be
interpreted in a manner consistent with the preservation and
enhancement of the multicultural heritage of Canadians."
107 Minutes of Proceedings and Evidence of the Special Joint
Committee, No. 7, August 13, 1987, 99.
108 Ibid., 99-108.
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minorities to the Supreme Court. For example, in May of 1988, as
a new appointment appeared imminent, Andrew Cardozo of the
Ethnocultural Council remarked that in a meeting with Brian
Mulroney a year earlier, the Prime Minister had promised that the
Council would be satisfied with the next appointment. In the days
preceding the appointment, those touted as the most likely
appointees all were members of ethnocultural minorities. While the
names of Justices Dubin and Tarnopolsky of the Ontario Court of
Appeal were mentioned most frequently, it went to John Sopinka, a
Canadian of Ukrainian descent, and was greeted enthusiastically by
a number of ethnocultural organizations.'"
A question arises: if there is no sense that legal principles
exist which are fundamentally unsound due to the exclusion of
members of ethnocultural minorities from their development, nor a
belief that judges from such groups could have an impact on
"ethnocultural issues" before the Court in the same way that for
example, women's groups felt Bertha Wilson could have on "women's
issues", why are groups such as the Ethnocultural Council so
concerned about representation on the Court? To answer this
question, we must look to the symbolic importance of Supreme Court
appointments.
Sociologist Raymond Breton has written about the concept of a
"symbolic order" and its applicability in the Canadian context.
The construction of such an order
entails, first, the definition of a collective identity
which, with time, becomes articulated in a system of ideas
as to who we are as a people. This identity is represented
in the multiplicity of symbols surrounding the rituals of
109 Winnipeg Free Press, May 25, 1988.
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public life, the functioning of institutions, and the public
celebration of groups, events and individuals. nO
This symbolic order consists in part of identity and is important
to individual members of society.
[I]ndividuals expect to recognize themselves in public
institutions. They expect some consistency between their
private identities and the symbolic contents upheld by
public authorities, embedded in the societal institutions,
and celebrated in public events. Otherwise, individuals
feel like social strangers; they feel that the society is
not their society. ill
Cultural tradition, which is based on values, norms and customs,
is the second part of this order. Cultural norms are embedded, for
example, within the form of government and the manner in which
justice is administered.

112

"As in the case of symbols of

identity, individuals also expect to recognize themselves in the
values and meanings incorporated in the culture of public
institutions."113 The concept of this symbolic order stresses the
idea that societal actors will not be interested solely in material
interests and other purely instrumental factors. They also will be
concerned with whether their value to society is recognized through
the inclusion of themselves or those like them in its most
important institutions, thereby allowing them to feel more a part
of that society.
It is through this lens that the demands of ethnocultural

110 Raymond Breton, "The Production and Allocation of
Symbolic Resources: An Analysis of the Ethnocultural and
Linguistic Fields in Canada," Canadian Review of Sociology
and Anthropology 21 (1984), 125.
111 Ibid.
112 Ibid.
113 Ibid., 126.
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minorities to be represented on the Supreme Court can best be
understood. The primary goal is not some type of law reform nor
the counteracting of existing biasses, as is the case in demands
for greater gender representation, but rather recognition; the
belief of such groups that their numbers should be present in
important institutions such as the Court. Their inclusion is thus
seen as performing the dual function of conferring on them the
respect and consideration they deserve, while simultaneously giving
members of these groups a heightened sense of connection to the
society in which they live.
Before departing from this topic, a final, speculative point
might be made. While the debate over ethnocultural representation
on the bench has thus far concentrated on symbolic considerations,
there is no reason to suppose this will remain the case
indefinitely. It would appear reasonable to hypothesize that in
the future, organizations devoted to promoting the interests of
visible minorities in Canada may begin to articulate an
instrumental argument for a more representative judiciary. Rather
than concentrating on the extent to which existing legal principles
may be biassed toward these groups, however, the discourse likely
would focus on more basic fears of judicial bias. The potential
for the emergence of this debate may be reflected by the fact that
while the Royal Commission on the Donald Marshall Jr. Prosecution
concentrated on the maltreatment of an aboriginal Canadian by the
justice system, it included the recommendation that judges take a
leading role in ensuring fairer treatment of blacks by the justice
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system.

114

C. Aboriginal Peoples and the Court

Thus far, we have seen two different approaches to the question
of social representativeness and the Supreme Court. On the one
hand, women assert that a more gender-balanced Court could perform
the symbolic role of illustrating societal commitments toward
equality while achieving the instrumental value of better ensuring
that the stories of women litigants will be heard and understood,
and that steps will be taken toward the diminishment of gender bias
in the judicial process and the law itself. Alternatively,
ethnocultural groups urge that their numbers be represented on the
Court for reasons which are almost purely symbolic in the sense
that appointments to bodies such as the Court are viewed as
recognition of such groups' importance and contribution to Canadian
society.
The discourse on aboriginal peoples and their relationship to
the judicial system in general and the Supreme Court in particular
differs markedly from these other debates. Specifically, while
women and ethnocultural minorities express the need for inclusion
on the Supreme Court, a number of aboriginal organizations stress
that the answer to their grievances may lie in disengagement from,
rather than strengthened connections to, the existing judicial
process. Their claims have more in common with French Canadians
who once argued that rather than ensuring a Quebec presence on the
114 Royal Commission on the Donald Marshall Jr. Prosecution:
Digest of Findings and Recommendations, 1989 (Halifax: The
Royal Commission, 1989), 12.
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Court, it should simply have no jurisdiction in matters dealing
with Quebec law.
Before proceeding further, it must be stressed that the term
"aboriginal" is being used for purposes of convenience rather than
out of any sense that the term encapsulates a nation or quasination. In constitutional nomenclature, this term includes
Indians, Inuit and Metis and, as Cairns notes, pertains to an
"indeterminate number of nations divided by tribe, treaty status,
location, presence or absence of a land base, and a history of
separate administration for status Indians that Inuit and Metis
lacked.
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Furthermore, political leaders and scholars within

the aboriginal community by no means constitute a monolith in their
views on the matters under discussion here.
Aboriginal demands for disengagement from, rather than
integration into, the Canadian political and legal processes are
reflected in demands for aboriginal self-government and a separate
aboriginal justice system respectively. The nature of a future
aboriginal order of government and justice system remain, at best,
ill-defined. However, the extent to which aboriginal selfgovernment appears to be an inevitability is reflected by the fact
that the product of the most recent round of constitutional
negotiations, the Charlottetown Accord, called for the
constitutional entrenchment of an inherent right to self-government
and its status as a third level of government. The Accord
guaranteed that this right would be justiciable after five years
115 Alan C. Cairns, "The Fragmentation of Canadian
Citizenship," in William Kaplan, ed., Belonging: The Meaning
and Future of Canadian Citizenship (Montreal: McGill-Queen's
University Press, 1993), 188.
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and included some description of the ways in which it would be
exercised. 116 Although there were no provisions within the Accord
for the creation of an aboriginal justice system, it remains a high
priority among aboriginal groups.
Aboriginal demands for a separate or parallel justice system
are premised upon the perception that the existing criminal justice
system in Canada is culturally alien to aboriginal peoples. P.A.
Monture-Okanee and Mary Ellen Turpel, for example, assert that
traditional elements of the criminal law, such as the separation of
the subjective mental element of intent and the objective element
of action, are not present in traditional aboriginal conceptions of
law. Further, while the Euro-Canadian concept of adjudication
stresses independent and impartial judges, aboriginals emphasize
the need for judges with personal knowledge of those involved in a
case.
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As a result, notes Michael Jackson, in the Euro-Canadian

tradition law is highly professionalized and decision-making is
carried out by specialists, while in the aboriginal tradition "the
processes of dispute resolution are integrally linked to both
social organization and cultural values and beliefs.
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The aboriginal and Canadian approaches to the treatment of
offenders also differ markedly from one another. In its Report,
116 Canada, Privy Council, Consensus Report on the
Constitution, Part IV.
117 P.A. Monture-Okanee and Mary Ellen Turpel, "Aboriginal
Peoples and Canadian Criminal Law: Rethinking Justice,"
University of British Columbia Law Review Special Edition
on Aboriginal Justice (1993), 244-46.
118 Michael Jackson, "In Search of the Pathways to Justice:
Alternative Dispute Resolution in Aboriginal Communities,"
University of British Columbia Law Review Special Edition on
Aboriginal justice (1993), 166-69.
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the Aboriginal Justice Inquiry of Manitoba states that while the
Canadian criminal justice system stresses punishment as a means of
promoting conformity with the law and protecting other citizens,
aboriginals traditionally have concentrated upon the need for reestablishing community equilibrium and reconciling offenders to
themselves and to their victims.119
As problematic as these differing conceptions of law and
correction may be, proponents of a separate aboriginal justice
system claim that the more significant difficulty is the
relationship between aboriginals and the existing system.
Commenting on the Royal Commission Report on the Marshall case,
Turpel argues that "institutionalized racism" against aboriginals
in the justice system and elsewhere "is a by-product of
colonization, of the forced imposition of an alien legal, political
and cultural regime onto communities."120 The Report similarly
asserts that aboriginals face systemic discrimination in the
justice system and that for them "the essential problem is that the
Canadian system of justice is an imposed and foreign system. "121
Critics often point to this cultural bias and discrimination as
primary factors leading to the over-representation of aboriginals

119 Report of the Aboriginal Justice Inquiry of Manitoba:
The justice System and Aboriginal People (Manitoba: 1991),
12,22.
120 Mary Ellen Turpel, "Further Travails of Canada's Human
Rights Record: The Marshall Case," International journal of
Canadian Studies 3 (1991), 42.
121 Report of the Aboriginal justice Inquiry of Manitoba,
252-53.
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in correctional facilities.

122

A number of governmental inquiries into the relationship between
aboriginal peoples and the justice system have determined that some
sort of separate justice system should be established. The
Manitoba Report concludes that
the most appropriate course to follow is not simply to
establish a system of Aboriginal courts in Manitoba, but to
establish a fully functional justice system, complete with
appropriate and related police and justice programs, support
services and legal systems.123
In its Report, the Law Reform Commission of Canada similarly
recommends that those aboriginal communities which are willing and
capable should have the authority to establish separate justice systems .

124

Finally, in its Report on the Marshall case, the Royal
Commission claims that Marshall, a Nova Scotia Micmac who served
eleven years in prison for murder before being acquitted by the
Nova Scotia Supreme Court, had been the victim of "a miscarriage of
justice" and that "the fact that Mr. Marshall was a Native was a
factor in his wrongful prosecution and imprisonment."125
Commission Report stresses that "Native Canadians have a right to
a justice system that they respect and which has respect for them,

122 For a discussion of the high incidence of aboriginal
incarceration in Canada, see Michael Jackson, "Locking Up
Natives in Canada," University of British Columbia Law Review
23 (1989).
123 Report of the Aboriginal Justice Inquiry of Manitoba,
256.
124 Law Reform Commission of Canada, Report on Aboriginal
Peoples and Criminal justice: Equality, Respect and the
Search for justice (Ottawa: Law Reform Commission of Canada,
1991), 16.
125 The Royal Commission on the Donald Marshall Jr.
Prosecution, 19.
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and which dispenses justice in a manner consistent with, and
sensitive to, their history, culture and language.

u126

Although

it does not go as far as the Manitoba Report or the Law Reform
Commission, the Royal Commission recommends that as a five- year
pilot project, Nova Scotia establish a Native Criminal Court,
including native justices of the peace, mediation services and the
institution of community work projects as an alternative to fines
and imprisonment. 127
The consequences of the move toward aboriginal self-government
and/or a separate justice system are unclear, partly because both
matters have been left in something of a limbo since the rejection
of the Charlottetown Accord. However, there are a number of
additional issues at stake. For example, Cairns asserts that a
paradox has developed in the sense that while aboriginal groups
endeavour to extricate themselves from the legislative control of
federal and provincial legislatures, they simultaneously demand
strengthened representation in parliament. He notes that those
attempting to resolve this paradox argue that such representation
would reflect aboriginal peoples' special position within a
reformulated federation or, alternatively, that they would be
acting in a quasi-ambassadorial capacity.
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This paradox has obvious relevance for appointments to the
Supreme Court. If a system of aboriginal self-government were not

126 Ibid., 11.
127 Ibid.
128 Cairns, "The Fragmentation of Canadian Citizenship,"
199-200.
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accompanied by a largely separate justice system, aboriginal
demands for representation on the nation's highest court clearly
would be a logical request. However, if such a separate system
were constituted and the Supreme Court's jurisdiction removed,
demands such as those of the Metis National Council that a Metis be
appointed to the Supreme Court "at the government's earliest
opportunity"129 would appear nonsensical. The justifications
offered for guaranteeing an aboriginal presence in the House of
Commons despite self-government could not easily be transposed to
the judicial realm.
The paradox of aboriginal disengagement from the Canadian
political system existing simultaneously with an increased
aboriginal presence in existing institutions clearly was evident in
the Charlottetown Accord. Cairns recognizes that the Accord
"sanctioned an extraordinary degree of institutional and
constitutional separateness," most importantly through the
recognition of inherent self-government.1" However, part of
this separateness also derived from the manner in which aboriginals
would be represented in existing institutions. Under the
provisions of the Accord, aboriginals would have voted for special
aboriginal Members of Parliament, while specified representation in
the Senate would have ensured that aboriginal Senators were in no
way linked to particular provinces. Thus, not only would

129 Metis National Council, "MNC Response to the Federal
Proposal," 4. Cited in Cairns, "The Fragmentation of
Canadian Citizenship," 208.
130 Alan C. Cairns, "The Charlottetown Accord: Multinational
Canada vs. Federalism." Paper prepared for the Colorado
College Colloquium, November 13-14, 1992, 23.
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aboriginal representation in existing institutions have been
enhanced, but would have been premised on the notions that the
aboriginal population of Canada could only be represented by other
aboriginals.'
Given there were no provisions for a separate justice system in
the Charlottetown Accord, combined with its explicit stipulation
that the Charter of Rights was to apply to aboriginal governments,
although as we shall see in a somewhat attenuated form, it is
perhaps not surprising that the Consensus Report included
provisions for a later political accord outlining a role for
aboriginal peoples in the Supreme Court appointment process.
Specifically, this involved developing a procedure for obtaining
the views of aboriginal groups prior to the provincial submission
of lists of potential appointees to the federal government, the
right of aboriginal peoples to make representations to the federal
government about potential appointees and an examination of the
proposal that an Aboriginal Council of Elders be entitled to make
submissions to the Court in cases affecting the interests of
aboriginals 132
Before departing from this topic, a significant final point
must be made. We have thus far noted that the presence of the
Charter plays a role in the demands of both women's and
ethnocultural groups for representation on the Court. For some
aboriginals, however, the Charter serves instead as yet another
example of why a separate justice system is required. Turpel
131 Ibid., 24,32.
132 Canada, Privy Council, Consensus Report on the
Constitution, sec.20.
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argues that the liberal conception of justice, exemplified by the
Charter, stresses individual rights, self-interest and the
protection of private property. By contrast, aboriginal life is
premised upon community, mutual responsibility and the belief that
there is no exclusive, individual realm of existence.'33
Louise Mandell claims that as a result of these incongruous
world views, "it is questionable whether the courts can or should
settle issues involving aboriginal rights."34 She suggests the
courts could help to lay the foundations for political negotiations
between aboriginal nations and the Crown, but only if the judiciary
would make a concerted effort to understand aboriginal views."5
Those who argue that the differing cultural values and world
views of aboriginals and non-aboriginals may lead to judicial
decisions which are detrimental to the former have found a rallying
point in the case of Delgamuukw v. B.C. The action, brought by
fifty-one hereditary chiefs of the Gitksan and Wet'suwet'en
nations, was the largest aboriginal title case in Canadian history.
After a lengthy trial, which included a great deal of oral and
written testimony from anthropologists specializing in the study of
aboriginal peoples in British Columbia, Chief Justice McEachern of
the British Columbia Supreme Court ruled that the plaintiffs had no

133 Mary
Charter:
Michelle
(Ottawa:

Ellen Turpel, "Aboriginal Peoples and the Canadian
Interpretive Monopolies, Cultural Difference," in
Boivin et al., eds., Canadian Human Rights Yearbook
University of Ottawa Press, 1990), 16, 29-30.

134 Louise Mandell, "Native Culture on Trial," in Martin and
Mahoney, 365.
135 Ibid.
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title to the lands in question.'
Justice McEachern's ruling has been widely criticized by a
number of scholars, including those who participated in the trial.
He has been charged with basing his ruling upon the biassed notion
that aboriginal societies were primitive, while simultaneously
appearing "singularly blind to the assumptions of his own
culture."137 One anthropologist who testified during the trial
asserts that McEachern completely dismissed the evidence provided
by experts, and instead created a personal anthropological approach
whose central tenet was the notion of a progressive societal
evolution which began with the primitive and ended with his
conception of his own, modern society. In developing an
evidentiary basis for his approach, McEachern disregarded
aboriginal oral tradition as a historical tool and saw validity
only in traditional archival documentation."
Despite the fierce debates occasioned by rulings such as
McEachern's in a high-visibility case like Delgamuukw v. B.C. it
must be remembered that aboriginal complaints that the tenets of
the Canadian legal system, particularly the Charter, are
antithetical to traditional aboriginal conceptions of justice, are
politically as well as culturally motivated. More specifically,
many aboriginal leaders
136 Bruce G. Miller, "Introduction," B.C. Studies 95 (1992),
4,5. The entire issue is devoted to the ruling in this
case.
137 Robin Ridington, "Fieldwork in Courtroom 53: A Witness
to Delgamuukw v. B.C.," B.C. Studies 95 (1992), 17.
138 Julie Cruikshank, "Inventing Anthropology in British
Columbia's Supreme Court: Oral Tradition as Evidence in
Delgamuukw v. B.C," B.C. Studies 95 (1992), 26.
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view the Charter from the perspective of present or future
political executives charged with the responsibility of
nourishing their minority national communities in a
threatening, assimilating environment. They see the
Charter, therefore, not as a liberation, but as a
constraint. These elites see parliamentary supremacy and
executive power not from the vantage point of marginalized
minorities fearful of state power, but as leaders of
majorities seeking to use power on behalf of their
peoples 139
Aboriginal leaders' misgivings about the Charter are reflected in
the agreement they helped negotiate in Charlottetown. While the
Accord stipulated that the Charter of Rights would apply to
aboriginal governments,

140

there were three significant caveats.

First, the Accord stated that Section 25 of the Charter, the "nonderogation clause"
should be strengthened to ensure that nothing in the Charter
abrogate[d] or derogate[d] from Aboriginal, treaty or other
rights of Aboriginal peoples, and in particular any rights
or freedoms relating to the exercise or protection of their
languages, cultures or traditions. 141
Second, aboriginal governments were exempted from the democratic
voting rights provisions of the Charter, thereby allowing for these
governments' employment of traditional leadership selection
methods

14

2 Finally, the Accord specified that aboriginal

governments would be able to invoke the s.33 "notwithstanding
clause" in a manner similar to the other governments of the

139 Alan C. Cairns, "Reflections on the Political Purposes
of the Charter: The First Decade," in Gerald A. Beaudoin,
ed., The Charter: Ten Years Later (Cowansville: Editions Y.
Blais Inc., 1992), 78.
140 Canada, Privy Council, Consensus Report on the
Constitution, s.43.
141 Ibid., s.2.
142 Cairns, "The Charlottetown Accord: Multinational Canada
vs. Federalism," 25.
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federation."'
The Charter is not without its adherents in the aboriginal
community, however. The Native Women's Association of Canada has
argued vehemently that the Charter must apply fully to future
aboriginal governments. Their support for the Charter is
conditioned in part by the fact that its presence led to changes in
the Indian Act which had been long sought by aboriginal women. The
Act had stipulated that Indian women who married non-Indians would

lose their Indian legal status, while the reverse was not true for
Indian men. Indian women had unsuccessfully challenged these
provisions in court, while the National Indian Brotherhood,
precursor of the present Assembly of First Nations, sided with the
federal government. Thus, these provisions were not modified
until 1985, when the government took action so that the Act would
not violate the Charter's section 15 equality guarantees, which
came into force in that year.

144

The National Indian Brotherhood's attempt to preserve practices
which aboriginal women viewed as discriminatory, clearly has left
the Native Women's Association suspicious of the potential actions
of future aboriginal governments. More particularly, it fears
aboriginal governments may attempt to employ the section 25 "nonderogation clause" as a means of justifying the infringement of
individual rights in aboriginal communities.' Given these

143 Canada, Privy Council, Consensus Report on the
Constitution, s.43.
144 Native Women's Association of Canada, "Native Women and
the Charter: A Discussion Paper," 1-2.
145 Ibid.,9.
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misgivings, it is not at all surprising that the Association
opposed the Charlottetown Accord provisions allowing aboriginal
governments to invoke the section 33 "notwithstanding clause,"
especially since it had previously argued that the clause should
not be available to these governments.

146

Although there clearly are divisions within the aboriginal
community on matters such as the future application of the Charter,
our fundamental conclusion about the relationship of aboriginals to
the Supreme Court warrants reiteration. The debate surrounding
aboriginal representation on the Court is fundamentally different
from those relating to the representation of women and members of
ethnocultural minorities. While the latter two groups stress the
symbolic and functional benefits to be derived from their
representation on the Court, many aboriginals question the value of
strengthened connections with the Canadian legal process and
suggest instead that separation may be the more viable solution to
their grievances.

The Openness Dimension

While the mere existence of the Charter leads to demands that
the Supreme Court be more socially representative, its presence,
and the judiciary's responsibility for its interpretation, raise
additional considerations about the Court and the manner in which
its judges are appointed. This dimension of the debate stresses

146 Native Women's Association of Canada, "Native Women and
Self-Government: A Discussion Paper," 4,10,14. Cited in
Cairns, "Reflections on the Political Purposes of the
Charter," 187.
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the Supreme Court's role as arbiter of citizen-state relations and
therefore is based more on practical than symbolic considerations.
The adoption of a federal system in Canada necessitated a
formal written constitution. However, in keeping with the British
constitutional tradition, the British North America Act did not
include a codified bill of rights similar to those in the
constitutions of the United States and a number of European
nations.'47 However, over the course of a series of cases
involving civil liberties, a number of judges on the Supreme Court
of Canada began to promote the concept that the British North
America Act's establishment of a parliamentary system, combined
with its preamble stating that the Constitution was to be "similar
in Principle to that of the United Kingdom" created an "implied
bill of rights" protecting those activities which are vital to the
functioning of a liberal democracy.

148

This view never commanded

a majority on the Court, and when it did strike down laws
threatening basic civil liberties, the Court did so on other
grounds, usually the division of powers."9
The passage of the Canadian Bill of Rights in 1960 by the
Diefenbaker Government did little to alter this situation. It was
a statute of the federal Parliament and therefore could be altered
or even abolished at any time. Furthermore, the Bill of Rights was
to apply only to federal jurisdictional matters. Most importantly,
147 The Act did, however, include some specific guarantees
in terms of language and education rights.
148 See, for example, Reference re Alberta Statutes, (1938)
S.C.R. 100 and Saumur v. Quebec, (1953) 2 S.C.R. 299.
149 See, for example, Switzman v. Elbling, (1957) 1 S.C.R.
285.
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"judges proved reluctant to use an instrument of less than full
constitutional status to invalidate federal legislation"150 and as
a result the Supreme Court struck down only one piece of federal
legislation on the basis of the Bill of Rigts.151
Not surprisingly, the Court's treatment of individual rights
has changed dramatically under the Charter. Unlike the Bill of
Rights, the Charter is a constitutionally entrenched document and
is applicable to both federal and provincial statutes.
Furthermore, Section 52 of the Constitution Act, 1982 states
explicitly that "[t]he Constitution of Canada is the supreme law of
Canada, and any law that is inconsistent with the provisions of the
Constitution is, to the extent of the inconsistency, of no force
or effect."
In its early Charter judgments, the Court explicitly
acknowledged its new and expanded role as a result of the
Constitution Act, 1982. In the Court's first Charter decision,
Justice Estey stated:
[t]he Charter comes from neither level of the legislative
branches but from the Constitution itself. It is part of
the fabric of Canadian law....With the Constitution Act,
1982 comes a new dimension, a new yardstick of
reconciliation between the individual and the community and
their respective rights, a dimension which, like the
balance of the Constitution, remains to be interpreted and
applied by the Court.152
Later, in Hunter v. Southam, Chief Justice Dickson explained that
the Court would have to move in a new direction in interpreting the
150 Rainer Knopff and F.L. Morton, Charter Politics
(Scarborough: Nelson Canada, 1992), 19.
151 The Queen v. Drybones, (1970) S.C.R. 282.
152 Law Society- of Upper Canada v. Skapinker, (1984) 1
S.C.R. 357.
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Charter:
[t]he task of expounding a constitution is crucially
different from that of construing a statute. A statute
defines present rights and obligations. It is easily
enacted and as easily repealed. A constitution, by
contrast, is drafted with an eye to the future. Its
function is to provide a continuing framework for the
legitimate exercise of governmental power and, when joined
by a Bill or Charter of rights, for the unremitting
protection of individual rights and liberties....The
judiciary is the guardian of the Constitution and must, in
interpreting its provisions, bear these considerations in
mind. 153
These principles of interpretation set the stage for a complete
rethinking of civil liberties issues on the Court.
The Court's Charter decisions have reflected this new, less
deferential approach. In its first one hundred Charter of Rights
decisions, 35% of Charter claimants were successful.154 Although
many Charter "victories" have involved executive conduct such as
police activity, eight federal and eleven provincial statutes were
nullified on Charter grounds.155 Furthermore, cases involving the
Charter are becoming an increasingly large part of the Court's
work. In 1984, 6% of the Court's rulings were in Charter cases,
while in 1989, 23% of its decisions were Charter-related.156
However, the Court's expanded role has not been accompanied by
alterations in the way its judges are appointed. In fact, those
153 Hunter v. Southam, (1984) 2 S.C.R. 145.
154 Morton et al., "The Supreme Court's First One Hundred
Charter of Rights Decisions," 4.
155 Ibid., 13-14.
156 Ibid., 2. Commenting on the effects of its Charter
decisions, the Supreme Court's annual report for 1988-89
notes that "for better or worse, our judgments often
seem to affect the lives, spirit and aspirations of all
Canadians." Supreme Court of Canada, Supreme Court of
Canada: 1988-89 Annual Report (Ottawa: 1989), 1.
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changes in the appointment process which have been implemented over
the last quarter of a century occurred in the period before the
Charter's entrenchment and actually have had little effect on the
Supreme Court appointment process. In 1967, then Justice Minister
Pierre Trudeau instituted the practice of referring the names of
potential federal judicial appointees to a committee of the
Canadian Bar Association for a pronouncement on their
qualifications. The committee's recommendations were non-binding,
however, and potential Supreme Court nominees were not included in
the process, likely because they would come largely from appellate
courts. In 1974, Justice Minister Otto Lang created the office
of a Special Advisor who would gather names and information about
the qualifications of potential appointees to federal courts.
However, this process has had little effect on appointments to the
Supreme Court.158 Thus, the process remains a largely closed
affair in which the Governor General in Council, in practical terms
the Cabinet, after receiving non-binding advisory input, makes
appointments to the Supreme Court. Furthermore, although the
Cabinet theoretically holds the appointing authority, the
prerogative ultimately lies with the Prime Minister.159
Although different groups and commentators criticize the
existing process on a variety of grounds and offer divergent
reasons for instituting a more pluralistic and participatory

157 Jacob S. Ziegel, "Federal Judicial Appointments in
Canada: The Time is Ripe for Change," University of Toronto
Law journal 9 (1987).
158 Weinrib, 118.
159 Baar, 145.
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appointment mechanism, their claims have a common element: to a
greater or lesser extent, each argues that their proposed reforms
are necessitated either by the language of the Charter or the fact
that the courts, especially the Supreme Court, have taken on new
responsibilities and importance as a result of the Charter.
Those who concentrate on the Court's capacity as arbiter of
citizen-state relations under the Charter, rather than as umpire of
the federal system, insist it is this task which should be
concentrated upon when developing a new appointment process. These
critics argue that inasmuch as the Court is to mediate disputes
between the state and the citizenry, it is inappropriate for the
state to so completely dominate the appointment process. They
therefore call for a more pluralistic and participatory
procedure.

160

A parallel clearly exists between the federalism

and openness challenges to Supreme Court legitimacy. Although
these criticisms are grounded in differing visions of the Court's
primary role, each is based on the idea that one of the parties to
disputes has an inordinate amount of control over who adjudicates
claims.
The reform proposal advanced by MacKay and Bauman is an
excellent example of this view of the Court. Although the specific
proposal will be discussed in detail in the following chapter, the
rationale for reform offered by MacKay and Bauman is relevant to
the present discussion. Before outlining a new mechanism which
would drastically reduce government power and involvement in the
process in favour of a more pluralistic Appointing Council, they

160 Banting, 31,52.
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attack the traditions of regional quotas and argue that
[t]he role of the Court as a panel that adjudicates
cultural, economic and social issues, both in constitutional
cases and in other disputes involving broad questions of
judicial law-making, makes it imperative that a method of
selection be devised to ensure that all relevant qualities
of a potential appointee be assessed. We must find some way
out of the recurrent debate over the role of political and
regional patronage in the appointment of federal judges.
The model described below is designed to overcome this
problem in respect of appointments to the Supreme Court of
Canada. It is based upon the unique place that the Court
has traditionally occupied as the final arbiter of
intergovernmental disputes, as well as on its emerging
role as the ultimate referee of legal relations between
government and the governed. 161
Two related ideas are at work here. First, it is stressed that the
appointment process must reflect the fact that the Court now
adjudicates citizen-state relations as well as the federal division
of powers. Second, it is asserted that without a more pluralistic
process that takes other significant factors into consideration, we
cannot be assured that those most qualified to carry out the
important task of interpreting the Charter will be appointed to the
Supreme Court.
The testimony of the National Association of Women and the Law
before the parliamentary committee on the Meech Lake Accord
perfectly illustrates the conception that because of the Charter,
for reasons of fairness, non-governmental actors must have a role
in the appointment process. The submission is interesting in that
it clearly is conditioned by the terms of the Accord itself. The
Association argued that just as the Accord called for provincial
governments to submit lists of potential appointees to the federal
government, so too should women's groups and other interested

161 MacKay and Bauman, 79.
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organizations be able to submit names.

16

2 The assumption is that

while governments deserve a voice in the appointment process, it
should not be a singular one, but instead should be put on an equal
footing with others whose interests will be affected by decisions
of the Court.
The second argument advanced in favour of a more open and
participatory appointment procedure is related to demands for a
more representative judiciary. A number of scholars and advocates
have argued that a more open process, usually one involving some
form of nominating commission which canvasses a number of potential
appointees and then submits lists of nominees to the government,
which then would make an appointment from the list, would better
ensure a more representative Court, with the attendant benefits
discussed in the previous sections. Jeremy Webber argues, for
example, that "institutionalized consultation with groups
representing Canadians living in poverty, women's groups and
representatives of native or other cultural communities.. .163
.
would be valuable in that they could play a role in improving the
representativeness of the judiciary. MacKay and Bauman go even
further, suggesting that if the Court is not more socially
representative, it will be unable to properly fulfil its
responsibility for interpreting the Charter.
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Not surprisingly, feminist legal scholars and advocates express
support for a more pluralistic process for similar reasons. Grant
and Smith urge that nominating committees be created for all
federal judicial appointments. These committees would have
mandatory representation requirements and members would be
appointed after consultation with groups representing women and
minorities. The creation of such committees, they argue, would
result in a more socially representative judiciary in Canada.165
The third rationale behind calls for reform of the appointment
process is based not on concerns of social representativeness or
the conception that the Court's new role requires the presence of
non-governmental actors in the process, but rather on the premise
that the existing system is overly susceptible to abuse in terms of
judicial appointments based on patronage and partisanship rather
than merit. The reform proposals of the Canadian Bar Association
(CBA) and the Canadian Association of Law Teachers (CALT) best
reflect this element of the debate. 166
Both proposals are directed at federal judicial appointments in
general. Their claims that patronage and partisanship continue to
play a role in judicial appointments has been borne out through

165 Grant and Smith, 89-90.
166 Canadian Bar Association, Report of the Canadian Bar
Association Committee on the Appointment of Judges in Canada
; Canadian Association of Law Teachers Special Committee on
the Appointments of Judges, "Recommendations," in Canadian
Association of Law Teachers, Judicial Selection in Canada:
Discussion Papers and Reports (Toronto: Canadian Association
of Law Teachers, 1987).
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subsequent empirical study. 167 Although each proposal includes
provisions for reforming the Supreme Court appointment process
through the use of nominating councils, both organizations concede
that appointments to the Supreme Court of late have been largely
bereft of patronage and partisan considerations,

168

a sentiment

echoed by scholars who concentrate on the Canadian judiciary.

169

Nonetheless, the CBA argues that reform should be undertaken so as
to ensure that such political considerations may never again play
a significant role in future appointments to the Supreme Court.17°

Before proceeding to a discussion of the actual contents of
these proposals, it should be stated that while neither suggests
the Charter mandates a more socially pluralistic appointment
process and socially representative Court, nor the idea that the
Court's new responsibilities under the Charter should be the
decisive factor in designing a new mechanism, the Charter does play

167 See Peter H. Russell and Jacob S. Ziegel, "Federal
Judicial Appointments in Canada: An Appraisal of the First
Mulroney Government's Appointments and the New Judicial
Advisory Committees," University of Toronto Law Journal 41
(1991).
168 Canadian Bar Association, Report of the Committee on the
Supreme Court of Canada (Ottawa: Canadian Bar Foundation,
(1987), 47-48 ; Canadian Association of Law Teachers, 212.
The CALT is perhaps not as unequivocal on this point as the
CBA, but it does say that patronage has played a role "until
only recently....," suggesting a belief that this no longer
is the case.
169 See, for example, W.R. Lederman, "Current Proposals for
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at least a partial role in their arguments. The Bar Association
states, for example, that
[t]he introduction of judicial considerations of sociopolitical issues as a result of the Charter, as well as the
possibility of reviewing cabinet decisions, have heightened
concerns over the involvement of actual or perceived
political influence in the appointment of judges.
Political issues are now to be justiciable.171
In appearances before the Special Committee examining the Meech
Lake Accord, representatives of both the CBA and CALT criticized
the Accord's Supreme Court appointment mechanism and offered as
alternatives their respective nominating council schemes.
Interestingly, both groups placed far more emphasis on the Court's
new role as arbiter of citizen-state relations under the Charter as
a rationale for reform than was the case in their earlier, written
reports.
Bryan Williams, President of the Canadian Bar Association,
argued that "what should have been recognized in the Accord [was]
the need to involve people outside of government in the process of
selecting the arbiter of their rights.
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Similarly, Jacob

Ziegel, Co-Chair of the CALT, argued the Court's primary role is
now the interpretation of the Charter and as a result "the
selection of judges to the Supreme Court should reflect the many
purposes and diverse roles the Supreme Court serves, and will
continue to serve in the future."173 Thus, although neither group
had modified its proposed reforms, they added the Charter as an
171 Canadian Bar Association, Report of the Committee on the
Appointment of Judges in Canada, 61.
172 Minutes of Proceedings and Evidence of the Special
Joint Committee, no.9, August 18, 1987, 117.
173 Ibid., no.15, August 31, 1987, 8.
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additional justification for their implementation.
In terms of specific proposals, the Bar Association recommended
that an Advisory Committee on Federal Judicial Appointments be
created in each province and territory, composed of the Chief
Justice of the province or territory (or his or her delegate),
appointees of the federal Minister of Justice and the provincial
Attorney-General, two lawyers and, finally, two lay people chosen
by the other members of the Committee. With the exception of the
Chief Justice, Committee members would serve terms of no more than
five years.
Under this plan, a provincial committee would be informed by
the federal government as soon as a court vacancy was created in
that province. The Committee would consider candidates suggested
by both levels of government and other interested organizations, as
well as conduct its own search. A list of no fewer than three
names would be submitted to the federal Minister of Justice, who
could either appoint someone from this list or request additional
nominees. Although final appointment authority would remain with
the federal government, it would have to choose someone nominated
by the Committee. In the case of Supreme Court appointments, the
relevant Committees in the region from which the appointment was to
come would be consulted and the same procedure would be
followed.174
Although the CALT recommends a system of provincial nominating
committees similar to those proposed by the Bar Association'',
174 Canadian Bar Association, Report of the Committee on the
Appointment of Judges, 64-70.
175 Canadian Association of Law Teachers, 101-15.
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there are two major differences. First, the CALT asserts that it
might be unconstitutional to fetter the federal government's final
appointing authority and therefore recommends that it be permitted
to ignore the Nominating Council's [the term used by the CALT)
recommendations after providing a reason for its action.176
Second, it asserts that in keeping with the national character of
the Supreme Court, a separate Nominating Council containing both
national and regional representatives should act as the nominating
body for Supreme Court appointments.177
A final point emerges from our examination of demands for
reform of the appointment process. Although there is a diversity
of opinion as to why reform is needed, there is near-unanimous
endorsement for some system of nominating committees and little
support for confirmation hearings or other mechanisms which could
increase public awareness of the Court and its membership. Groups
such as the National Association of Women and the Law, and scholars
like Grant, Smith, MacKay and Bauman are concerned largely with
gaining assurances that representatives of various existing social
organizations have input into the process. For their part, the CBA
and CALT are concerned largely with eliminating patronage and
partisan appointments. One cannot help but conclude that even if
the reforms discussed in this section were put into place, the
appointment process would continue to be an elite-driven affair
which would remain largely outside of the public eye.

176 Ziegel, "Federal Judicial Appointments in Canada: The
Time is Ripe for Change," 58.
177 Ibid., 59-60.
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Chapter 4 - The Implications of the Debate for Reform of the
Supreme Court

Tensions Between the Legitimacy Challenges

Although we have distinguished between two broad challenges to
the legitimacy of the Supreme Court of Canada, one based on
concerns of federalism and the other upon issues of social
representativeness and procedural openness, it is worthwhile
reiterating that in the course of our discussion we have identified
some similarities within these alternative discourses. For
example, it was observed that some of the arguments advanced in
favour of increasing the number of women on the Court are
strikingly similar to those proffered by defenders of conventional
regional representation quotas.
There also are similarities between federalism and opennessoriented criticisms of the existing appointment mechanism. Just as
the provinces traditionally have argued that it is inappropriate
for the umpire of the federal system to be appointed solely by the
federal government, so too have those who concentrate on the
Court's work as interpreter of the Charter of Rights contended that
it is improper for the state to have singular control over the
appointment of judges who act as the final arbiter of citizen-state
relations under that document.
We also have witnessed some of the argumentation which
characterized the earliest part of the federalism debate re-emerge
in the discourse on social representativeness. Claims by
aboriginal leaders that their peoples' grievances can best be met
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not through increased representation on bodies such as the Court,
but rather through a separate justice system, are reminiscent of
past demands of those in Quebec who once argued that rather than
placing more Quebecers on the Court, its jurisdiction over
provincial law matters should be removed.
Yet, while there may be some resemblance among the arguments of

those challenging the legitimacy of the Court, the actual goals of
those concerned with federalism-oriented reform and critics preoccupied with questions of representativeness and openness are
significantly different and, in fact, conflict with one another.
This conflict arises from the fact that the demands for reform are
conditioned by differing visions of the Court's primary role. Thus
the provinces, which stress its role as federal umpire, demand
reforms which they believe will increase the Court's legitimacy in
this capacity; those who concentrate on its role as arbiter of
citizen-state relations articulate the need for changes which
reflect this new responsibility. Keith Banting has described this
conflict as "competing bases of legitimation" and succinctly
describes the resultant complications for reform.
From the perspective of federal-provincial relations, a
national court is one composed of members from the diverse
regions of Canada and appointed jointly by the two levels of
government that are the primary contestants before it. From
the perspective of a general court of appeal charged with
the interpretation of human rights, however, a national
court is one representative of, or at least sensitive to the
cultural complexity of a different Canada, one defined by
gender, ethnicity, race, language, aboriginal and immigrant
status. This national court would be appointed through a
more public process of debate and participation in which
governments would have a less privileged position.'
The conflict between these two visions of the Court and the
178 Banting, 52.
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accompanying demands for reform are obvious. While it may be an
overstatement to suggest that any attempt to compromise between
these two visions would result in a simple zero sum game, it is
clear that simultaneously legitimizing the Court in the eyes of
both groups will be difficult.
Banting argues that the two groups' alternate views of the
Court's primary function result in reform proposals which are
insensitive and even hostile to the interests of one another. By
way of example, he compares the Supreme Court reform provisions
contained in the Meech Lake Accord with the aforementioned reform
proposal of A. Wayne Mackay and Richard Bauman.179 In Chapter
Two, it was noted that the Accord, which would have
constitutionally entrenched the Court and Quebec's guarantee of
three judges, while reforming the appointment process, responded
solely to concerns of federalism. There exists no recognition in
the Accord that the Charter's presence necessitates new
considerations about the composition of the Court and the
appointment process.180 While it would have increased the
legitimacy of the Court in the eyes of provincial governments, the
Accord's provisions would have heightened the suspicions of those
who focus on its Charter functions. Not only did the Accord offer
179 Ibid., 52-54.
180 Cairns, "Who Should the Judges Be?' 71. The assumption
that the presence of an entrenched rights document need not
lead to new considerations about Supreme Court reform has a
lengthy pedigree. As Cairns notes, although a charter was
included in its 1978 constitutional reform proposal, the
accompanying document on the Supreme Court did not suggest
that its existence raised new concerns about the Court's
composition and the appointment process. Such reform
provisions were similarly absent in the federal government's
1980-82 unilateral package. (69)
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no solace to groups demanding a more socially representative Court,
but also by granting sole nominating authority to the provinces, it
gave a great deal more influence to the level of government where
a restricted view of the Charter was likely to be most popular.

181

Interestingly, the Accord's insensitivity to concerns about a
more socially representative Court are highlighted by a 1988
federal government discussion paper outlining the new federal
judicial appointment process adopted in that year. One of the
stated objectives of the new process is the development of a more
representative judiciary, which is to be achieved through
encouraging the appointment of women and members of ethnocultural
minorities to the bench.

182

Supreme Court appointments were

exempted from the new process, owing to the existence of the
Accord. A noticeable dichotomy was thus created. While the
federal government was publicly promoting the objective of a more
socially representative judiciary, its desire to respond to
federalism demands through the Meech Lake Accord resulted in a
constitutional reform package whose provisions relating to the
nations's highest court were completely oblivious to such
considerations.
Lying at the opposite end of the spectrum from the Meech Lake
Accord is the MacKay-Bauman plan. As we noted in the previous

181 Banting, 51.
182 Grant and Smith are critical of the new appointment
process for federal judges, noting that while a more
representative judiciary is to be encouraged, there are
no assurances of gender balance, nor an opportunity for the
vetting committees in the new process to seek out qualified
women. The committees are only to evaluate those candidates
whose names are forwarded to them (89).
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Chapter, they concentrate on the Court's role as interpreter of the
Charter and therefore advocate a more representative Court, the
membership of which would be determined in a more pluralistic and
participatory fashion. They therefore recommend that an Appointing
Council be created to develop lists of potential candidates and
actually make appointments to the Court. The thirteen member
Council, at least seven of whom would have to be women, would be
chosen from among nominees of the federal and provincial
governments. In addition to the gender representation requirement,
the Council also would reflect social diversity in terms of
vocation (although there would always be seven members with legal
training,) age, socio-economic status, race, ethnicity, regional
origin and ideological orientation. All potential Council members
would have to be acceptable to the federal government and at least
four provinces. Finally, Council members would serve ten-year,
staggered non-renewable, terms •183
MacKay and Bauman are critical of conventional regional
representation quotas on the Court. With the exception of Quebec,
whose civil law system necessitates its being guaranteed
representation, they argue that local knowledge is not easily
discernible and difficult to bring to the fore in the Court's
decision-making. In addition, they claim its diminishing role as
federal umpire and burgeoning Charter responsibilities make such
representation less relevant. Thus, while conceding that some
assurance of regional representation on the Appointing Council
would be acceptable, they believe the convention of regional quotas

183 MacKay and Bauman, 79-84.
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on the Court itself should be abandoned. In fact, they go so far
as to suggest that it should not be considered problematic if a
majority of its members were to come from a single region.184
Banting recognizes that this proposal is hostile to the
governments of the federation in that they would be denied any
direct input into the actual appointments. Further, MacKay and
Bauman's assertion that regional origin should be eliminated is
antagonistic to concerns of regionalism:
[s]uch an appointment procedure might well enhance the
legitimacy of the Court in the eyes of social groups seeking
to use the Charter to advance their interests. It would do
nothing for federal Canada, however, and would make
provincial governments very nervous.'
Although it must be reiterated that Supreme Court reform need not
necessarily be a zero sum game, the Meech Lake Accord and the
MacKay Bauman proposal clearly illustrate that different visions of
-

the Court's primary role can result in proposed reform mechanisms
which are openly hostile to the interests of those with alternative
views.

Structural Problems Within the Debate: Jurisprudential Theory,
Representation and the Court

Although reconciling the demands of those with differing
visions of the Supreme Court's main function may be the largest
practical obstacle to modifying the appointment process and the
composition of the Court, the nature of the present debate has
additional, and largely unexamined, consequences. Before a reform

184 Ibid., 74-75, 83.
185 Banting, 53.
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agenda can be adopted, two important questions must be answered.
First, how is the adjudicatory process to be understood? Second,
how can the concept of representation properly be applied to the
judiciary, whose legitimacy and moral authority stem from the
perception of its independence and impartiality? The manner in
which groups demanding change answer these questions will affect
perceptions of the Court and thus will have implications for its
reform. While these questions obviously are intimately related,
in our discussion we shall endeavour to disentangle them, if only
for the purpose of increased clarity.

A. Jurisprudential Theory and the Current Debate
At the heart of demands for a reformed appointment process and
changes to the composition of the Court lies the belief that it
matters who judges, not in the mere sense that they possess
specified legal qualifications, but that the personal attributes
and beliefs of potential jurists will be of some consequence for
the actual decisions they reach. However, if people are to make
this claim, be they members of governments, scholars or activists,
it would seem to be incumbent upon them to articulate a vision of
the adjudicatory process. Because the current debate focuses
largely on questions of the Court's role as umpire of the federal
division of powers under the Constitution Act, 1867 and arbiter of
citizen-state relations under the Charter of Rights, the key
question is that of the nature of interpreting legal texts.
Attempts at answers to questions such as these are found within
the realm of jurisprudential theory, or the philosophy of law.
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Jurisprudential theory canvasses a wide array of subjects. As the
American legal theorist Ronald Dworkin, whose work we will discuss
in greater detail momentarily, has noted, jurisprudential theorists
in England traditionally concentrated on analytical questions of
legal doctrine, including the definition of the term, law,
itself.

lE

By contrast, in the United States, where "courts had

played a larger role...in reshaping nineteenth-century law to the
needs of industrialization, and [the] constitution made legal
issues out of problems that in England were political only,"
jurisprudential theorists focused on the process of adjudication,
specifically the question of how judges decide difficult cases.'
It is this question with which we primarily are concerned. If
we are to discuss the approaches taken to this matter, or lack
thereof, by current participants in the debate over Supreme Court
appointments, it will be helpful to first briefly discuss the most
prominent approaches to adjudication within the community of
jurisprudential theorists. It should be stressed that these will
only be rough outlines and will focus almost entirely on this
single question in the philosophy of law.

i. Hart's Legal Positivism
H.L.A. Hart's The Concept of Law, widely acknowledged as one of
the most important works on jurisprudential theory ever written,
remains the classic explication of the theory known as legal
positivism. Hart's legal positivism is based upon the notion that

186 Ronald Dworkin, Taking Rights Seriously (Cambridge:
Harvard University Press, 1977), 2.
187 Ibid., 3.
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law itself is a union of primary and secondary rules. The primary
rules, which are rules of obligation, generally involve
"restrictions on the free use of violence, theft and
deception...together with a variety of others imposing on
individuals various duties to perform services or to make
contributions to the common life.

u188

The existence of only primary rules agreed to by a loose
affiliation of people would be problematic, however. Such rules
would be uncertain, in that they would not be systematic and their
scope indeterminate, static, in that there would be no precise
means of adapting, eliminating, or adding rules, and inefficient,
owing to constant disputes over the meaning of rules and the
absence of a body vested with the power to make authoritative
decisions as to whether they have been violated.' For a true
legal system to come into being, a scheme of secondary rules,
establishing "the ways in which the primary rules may be
conclusively ascertained, introduced, eliminated, varied, and the
fact of their violation conclusively determined" must therefore be
present.' The main secondary rules are a "rule of recognition,"
which specifies criteria for determining whether a given primary
rule is one supported by the group and its transgression therefore
properly accompanied by sanctions of some sort, "rules of change,"
which describe specified procedures for altering eliminating or
creating primary rules and "rules of adjudication," which identify
188 H.L.A. Hart, The Concept of Law (Oxford: Oxford
University Press, 1961), 89.
189 Ibid., 89-91.
190 Ibid., 92.
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by whom and by what procedure authoritative determinations will be
made as to whether primary rules have been transgressed.'
Hart's theory of adjudication is a consequence of his
concentration on the concept of rules as the basis of law. He
argues that in the vast majority of cases, judges will be involved
simply in applying determinate rules contained in statute or
precedent.' That said, however, he rejects the theory of legal
formalism, which suggests that the proper approach is to "freeze
the meaning of...[a] rule so that its general terms must have the
same meaning in every case where its application is in
question."" Legal formalism has elsewhere been described as the
belief that "the function of the judge... [is] to discover
analytically the proper rules and precedents involved and to apply
them to the case as first premises... [thereby] deciding the case
with certainty and uniformity.

"'94

For Hart, legal formalism is a misleading oversimplification.
He claims that while the language of statutes and precedents will
be determinative in the vast majority of cases, the open-texture of
all human language, including legal language, will result in cases
in which the statute or precedent cannot be applied in this
fashion. Some uncertainty is inherent in "the use of general
classifying terms in any form of communication concerning matters

191 Ibid., 92-94.
192 Ibid., 132.
193 Ibid., 126.
194 Edward A. Purcell Jr., The Crisis of Democratic Theory:
Scientific Naturalism and the Problem of Value (Lexington:
The University Press of Kentucky, 1973), 75.

94
of fact."195 Hart asserts that the presence of such open-textured
language
means that there are, indeed, areas of conduct where much
must be left to be developed by courts or officials striking
a balance, in the light of circumstances, between competing
interests which vary in weight from case to case. None the
less, the life of the law consists to a very large extent in
the guidance both of officials and private individuals by
determinate rules which, unlike the application of variable
standards do not require from them a fresh judgment from
case to case.196
Hart's theory of adjudication, which concedes that on some
occasions judges must perform a quasi-legislative function, stands
as a compromise between strict legal formalism and the school of
legal realism.
ii. Legal Realism
In the early 1920s, a group of American legal scholars who came
to be known as the "legal realists" rose to prominence by mounting
a frontal attack on the dominant legal formalism of the time.'"
The realist movement was inspired by Oliver Wendell Holmes, who, a
quarter of a century earlier, had argued that adjudication was not
the process of deductive reasoning described by formalists, but
rather entailed a conscious or unconscious decision as to what
would be the most socially desirable resolution to a legal dispute,
a decision which inevitably would be based upon the judge's own
personal beliefs. For Holmes, the formalists' mechanical
description of judging was illusory and hid the fact that the role

195 Hart, 125.
196 Ibid., 132.
197 Our discussion of legal realism is drawn from Purcell,
ch. 5.
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of the lawyer really was to predict how courts would rule in a
certain case and to advise clients accordingly.'"
By the close of the 1920s Holmes and the precepts of legal
realism had attracted a number of adherents, two of the most
prominent being Karl Llewellyn and Jerome Frank. Llewellyn argued
that abstract legal concepts were simply attempts to impose an
order on a reality which experience had illustrated lacked such
coherence. Thus, there always would be a gap between the supposed
rules in a given case and its actual resolution.'"
Legal realism was carried to its logical extreme by Frank.
Unlike other realists, Llewellyn among them, who believed legal
rules and precedents played at least some role in judicial
decisions, Frank argued that they had no impact at all. Judges, he
claimed, decided cases on the basis of "hunches" and then sought
out favourable rules and precedents to rationalize their rulings.
Thus, for Frank, the law relating to a specific subject did not
exist until a court had ruled on that matter.

200

For legal realists, then, the distinction later drawn by Hart
between cases which could be decided purely on the basis of
existing legal rules and precedents and those in which the existing
statute or precedent was open-textured and therefore required the
judge to strike a balance on the basis of what he or she thinks

198 Oliver Wendell Holmes Jr., "The Path of the Law," in Max
Lerner, ed., The Mind and the Faith of justice Holmes (New
York: 1943), 72-76. Cited in Purcell, 76.
199 Karl N. Llewellyn, "A Realistic Jurisprudence - The Next
Step," Columbia Law Review 30 (1930), 443-44. Cited in
Purcell, 81-82.
200 Jerome Frank, Law and the Modern Mind (New York: 1930).
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best for society, is unsatisfactory. Moderate realists would argue
that Hart underestimates the extent to which judges will have to go
beyond the law, while radicals like Frank would suggest that judges
act for the most part as legislatures i miniature, while trying to
disguise this fact by obfuscatory references to legal doctrine
which they believe or pretend to believe serve as the basis for
their decisions.
Dworkinian Jurisprudence
With his 1977 essay collection, Taking Rights Seriously,
American jurisprudential theorist Ronald Dworkin began challenging
the theory of legal positivism and Hart's concept of adjudication,
which had risen to such prominence after the publication of the
latter's book. Dworkin argues Hart's claim, that the open texture
of legal language at times forces judges to act as a legislature
writ small creating new legal rules, misses an important
distinction, that of arguments of policy versus arguments of
principle . 201
According to Dworkin, arguments of policy can be defined as
those "that justify a political decision by showing that the
decision advances or protects some collective goal of the community
as a whole," while those of principle "justify a political decision
by showing that the decision respects or secures some individual or
group right.
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While it is completely appropriate for a

legislative body to base its decisions on both arguments of
principle and policy, Dworkin claims that when judges must decide
201 Dworkin, 82.
202 Ibid.
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"hard cases," rulings can be and are based on matters of principle,
rather than policy. If judges were to take into consideration
arguments of policy and thus begin to act like legislatures, their
actions would be inappropriate for two reasons. First, decisions
on matters of policy can be made more legitimately by legislatures,
since they, unlike judges, are elected, and more efficiently
because the political process is more likely to identify those
interests which must be taken into account when making the type of
compromise which is inherent in decisions based on policy
considerations 203
The second argument in support of judicial decisions based on
principle is premised on Dworkin's "rights thesis." He claims that
in appealing to principle, judges attempt to discover the rights of
the parties involved. He or she is discerning existing rights,
rather than creating new ones. If a judge acted simply as a
legislature endeavouring to reach a decision which he or she feels
is simply the best compromise, the losers in court cases could
argue that they are being punished not because they violated an
existing rule, but rather because a new one had been created by the
judge. By contrast, when the judge discovers existing rights, the
victor in any hard case, be it civil or constitutional, can declare
that he or she had a right to win and the loser cannot claim to be
the victim of failing to meet newly- imposed obligations.

204

Before moving on, however, it is important to note that in
asserting that there always exists a "right answer," even in hard

203 Ibid., 84-86.
204 Ibid., 81-84.
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cases, Dworkin is not advocating the mechanical legal formalism
discussed earlier. In fact, he concedes that reasonable lawyers
and judges could disagree about legal rights. The adjudicatory
process he depicts "describes the questions that judges and lawyers
must put to themselves, but it does not guarantee that they will
all give these questions the same answer."'

Clearly, demands for more women and aboriginals on the Supreme
Court are premised in part on the belief that personal background
and life experience play a role in judging and that women and
aboriginal litigants therefore could expect a more socially
representative Court to be more cognizant of their concerns and
experiences of discrimination. Ultimately, the presence of these
perspectives and sensitivities would be reflected in the Court's
decisions. The question, then, is the extent to which the
backgrounds and personal views of judges have an impact upon the
decisions they reach. For example, are they completely
determinative, as legal realists would suggest, or, alternatively,
is the task of adjudication one in which the judge searches for
existing principles and legal rights and thus the concept of judge
as legislator is inappropriate, as is argued by Dworkin?
It might be claimed that arguments for reform are just that,
and that they need not include discussions of jurisprudential
theory. This view is, to say the least, problematic. While
advocates of a more representative Court need not be expected to
systematically develop a theory of adjudication, it behooves them

205 Ibid., 81.
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to state a position on this matter, even if it is merely a
reiteration of existing theories. If one fails to articulate a
clear vision of what a judge actually does, claims as to who should
serve in this capacity will be logically untenable at best.
It is perhaps ironic that former Supreme Court Justice Bertha
Wilson's aforementioned speech, "Will Women Judges Really Make a
Difference?" is one of the best illustrations of the problems
created when clear statements of jurisprudential theory are absent
from a discussion of the composition of a judicial body. Justice
Wilson begins by admitting she was somewhat unnerved by the high
expectations among women which greeted her appointment, since she
realized that "[c]hange in the law comes slowly and incrementally"
and that "[it responds to changes in society; it seldom initiates
them.

“206

Although as a woman judge she was anxious to respond to

such societal changes, Wilson wondered about the extent to which
she "would be constrained in [her] attempts to do so by the nature
of judicial office itself."207
Wilson next describes the traditional debate over judicial
impartiality and whether it is in reality possible. This is
followed by a discussion of judicial gender bias studies in the
United States and programs designed to combat such biasses.

208

It

is at this point that Justice Wilson arrives at the crux of her
topic: in what sense will women judges be able to counteract the
gender bias within the law while adhering to precepts of judicial

206 Wilson, 507.
207 Ibid.
208 Ibid., 507-15.
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impartiality? Her answer to this question, quoted earlier, is
somewhat vague and unsatisfying: "[t]here is no reason why the
judiciary cannot exercise some modest degree of creativity where
modern insights and life's experience have indicated that the law
has gone awry. n 209
Justice Wilson next recounts the other arguments in favour of
increased gender representation on the bench, which were discussed
at length in the previous chapter. Like Grant and Smith, she
stresses the point that judges must endeavour to "enter into the
skin of the litigant and make his or her experience part of [their]
experience and only when [they] have done that...judge. "no This
concept of the judicial role raises more questions than it answers.
What is to be accomplished by this imaginative exercise? More
importantly, if Grant and Smith are correct in the assertion that
women will be better able to conduct this exercise than men in the
case of women litigants, and vice versa, what effect would this
endeavour have on judgments? Might it not be deleterious? Former
Justice Wilson answers the question of "Will Women Judges Really
Make A Difference?" in the affirmative, yet the rationale for her
conclusion is at best vague and leaves a number of important
questions unanswered.
In fairness to Justice Wilson, it must be remembered that
sitting judges, especially Supreme Court judges, face a number of
operational limitations when addressing public gatherings.
Offering detailed descriptions of one's personal views, or even

209 Ibid., 516.
210 Ibid., 521.
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worse, discussing cases currently or recently before the Court, are
considered unjudicial. Justice Wilson clearly was constrained in
the type of argument she could develop and present.

211

Grant and Smith's brief discussion of adjudication is even more
troubling than Justice Wilson's. While outlining their argument
that women deserve a place on the bench just as they are guaranteed
access to the legislative process, they claim
[i]t is no longer controversial to describe judges as, on
occasion, "making law." For the purposes of this argument
it is not necessary to discuss the extent to which the
description is accurate, or the extent to which judges
should determine issues about our fundamental values.
Accepting that judges do make law, in some instances with
very little constraint, a comparison between judges and
legislatures becomes apt. [emphasis added] 212
This statement is problematic in two respects. First, the authors
appear to assert that the extent of judges' discretion in
adjudication is not germane to their overall argument. Yet, as we
noted earlier, a careful description of what judges actually do is
crucial if one is asserting, as they do, that personal
characteristics play an important role in the adjudicative process.
Grant and Smith conclude that women can "make a unique and valuable
contribution to the adjudicative process," yet the statement just
cited, combined with their support for Justice Wilson's concept of
putting oneself into the position of the litigant, are the only
descriptions of the adjudicatory task offered by the authors.
There is a second, and more important consequence to Grant and

211 The potential for controversy in an address such as
Wilson's soon became evident, when REAL Women, a socially
conservative women's group demanded that she be removed from
the bench as a result of the speech.
212 Grant and Smith, 64.

102
Smith's argument.^In their attempt to compare judges to
legislators, they fail to articulate a concrete vision of the
difference between the two, and, furthermore, assert that doing so
is largely unnecessary within the context of their argument. This
is troubling, given the fact that when judges nullify statutes on
the basis of an entrenched rights document like the Charter, they
effectively are thwarting the will of the democratically elected
representatives of the people. If judges, who are unelected and
almost completely unaccountable, are to undertake such action,
there must be something in the nature of adjudication which
distinguishes it from the legislative and executive function.
Judicial review is generally defended on the grounds that there
is something distinctive about the work of a judge. We saw a
version of this argument in Dworkin's delineation between arguments
of policy and principle and his claim that while legislatures may
appropriately base their decisions on both, judges may only
properly focus on the latter. In his celebrated 1959 Oliver
Wendell Holmes Lecture at the Harvard Law School, Herbert Wechsler
made this point forcefully:
The courts have both the title and the duty when a case is
properly before them to review the actions of the other
branches in the light of constitutional provisions, even
though the action involves value choices, as invariably
action does. In doing so, however, they are bound to
function otherwise than as a naked power organ; they
participate as courts of law. This calls for facing how
determinations of this kind can be asserted to have any
legal quality. The answer, I suggest, inheres primarily in
that they are - or are obliged to be - entirely principled.
A principled decision, in the sense that I have in mind, is
one that rests on reasons with respect to all the issues in
the case, reasons that in their generality and their
neutrality transcend any immediate result that is involved.
When no sufficient reasons of this kind can be assigned for
overturning value choices of the branches of the Government
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or of a state, those choices must, of course, survive.213
In his book on the political role of the United States Supreme
Court, Alexander Bickel argues that judicial review is necessary
precisely because it can deal with issues of principle in a way
that legislatures cannot:
Our system...calls for the evolution of principle in novel
circumstances, rather than for only its mechanical
application. Not merely respect for the role of established
principles but the creative establishment and renewal of a
coherent body of principled rules - that is what our
legislatures have proven themselves ill equipped to give
US.
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Though there are differences among the arguments of theorists such
as Dworkin, Wechsler and Bickel, and not everyone would agree with
the conclusions they reach about specific cases (they in fact
disagree among themselves), it is safe to say that there is a
common thread in all their arguments which has widespread
acceptance. Specifically, if judges are to wield the significant
power which inheres in judicial review, they must be expected to
act in a manner distinct from the elected representative whose
decisions can and should be based on considerations such as
expediency and personal perceptions of what would be the optimum
compromise in a given situation.
This, then, is the problem with Grant and Smith's rather
cavalier comparison of judges and legislatures. Ironically, in
their attempt to illustrate that the courts must be more
213 Herbert Wechsler, "Toward Neutral Principles of
Constitutional Law," in Principles, Politics and Fundamental
Law: Selected Essays (Cambridge: Harvard University Press,
1961), 27.
214 Alexander M. Bickel, The Least Dangerous Branch: The
Supreme Court at the Bar of Politics, Second Edition (New
Haven: Yale University Press, 1962), 25.
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representative if they are to best perform their functions,
including the interpretation of the Charter, Grant and Smith
present an argument which, if accepted, might threaten the
legitimacy of judges' performance of the task of judicial review in
the first place.
However, in fairness to the authors it might be remarked that
their comments could be given a different reading. Specifically,
it could be argued that their point is that regardless of the
actual level of discretion inherent in judicial decision-making,
the increased presence of women on the bench will have the other
benefits they describe. Nonetheless, Grant and Smith's argument
displays the dangers inherent in comparing too casually the tasks
of judging and legislating.
The problems evident in the argument of Grant and Smith also
are apparent in the MacKay-Bauman reform plan. At the beginning of
the article, the authors assert that for the purposes of their
study, they "shall assume that there is something distinctive about
the process of judging that distinguishes it from such other
political processes as legislating or administering.

uns

Yet,

during their discussion of the proposed Appointing Council, MacKay
and Bauman claim that
[t]he arrival of Charter litigation will reveal in stark
terms our judges' stand on fundamental issues of political,
social and economic liberty....With this in mind, a process
that puts greater emphasis on ascertaining the policy
orientations of prospective appointees [one of the tasks of
the Appointing Council] should be welcomed.21 6
There is no attempt elsewhere in the article to reconcile these two
215 MacKay and Bauman, 39.
216 Ibid., 83.
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statements, nor any indication that such a reconciliation is at all
necessary. Thus, while asserting that there is something special
about adjudication, the authors' later comments about the
importance of the personal policy views of judges, whose effects
they appear to set no limits upon, would suggest otherwise.
Thus far, we have been discussing the extent to which questions
of jurisprudential theory are addressed ambiguously or ignored by
those advocating a more socially representative Supreme Court.
This is not to suggest, however, that the federalism-oriented
reform proposals which have emerged over the years have not been
plagued by similar difficulties. Quite the contrary; they too lack
a sense of the importance of questions of jurisprudential theory as
they relate to the Court. Furthermore, their language undermines
rather than protects the legitimacy of the Court as umpire of the
federal system.
A

lack of concern for the legitimacy of the Court clearly is

evident in the earlier discussed reform proposals of the British
Columbia and Alberta Governments. Each implies that because all of
its judges are appointed by the federal government, the provinces
cannot be confident of the Court's impartiality, and that
countervailing provincial input into the appointment process is
therefore required. The Alberta proposal goes so far as to suggest
that there must be an assurance judges understand the views of
provincial governments.
The acceptance of views such as these about the workings of the
Supreme Court could cast serious doubt on its legitimacy in its
role as umpire of the federal system. If it were merely an
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institution in which the biasses of federal and provincial
appointees must be balanced against one another, the Court would
cease to be an adjudicatory body and instead become merely a new
forum for federal-provincial bargaining. If, as these proposals
suggest, the Court cannot serve as an impartial interpreter of the
constitutional division of powers, and the best that can be hoped
for is that biasses are counterbalanced, it would be difficult to
offer principled reasons in support of its continued performance of
this particular function.
Federal government proposals have not called into question the
legitimacy of the Court in the same manner as provincial reform
proposals. However, as was noted earlier, while successive federal
proposals have suggested reforms, they have been largely bereft of
principled discussions of why change is needed. Furthermore, the
failure in successive proposals to acknowledge that the existence
of an entrenched rights document may necessitate new considerations
about the appointment process indicates the lack of an awareness
that the Court's new-found ability to nullify statutes on the
grounds that they conflict with such a document, requires novel
considerations about the role of judges in our society.

B. The Application of the Concept of Representation to a Judicial
Body and the Emergence of Ideological Considerations

Throughout this thesis, we have been discussing the arguments
of critics who claim that the Supreme Court must be a more
representative body either in social terms or in the sense that
both levels of government must have input into appointments to the
Court. However, while we have analyzed the specific arguments
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employed, and the benefits which such advocates claim can be
derived, we have not as yet endeavoured to determine the
implications of applying the concept of representation to a
judicial body like the Supreme Court. Specifically, how can the
term be properly applied to a body whose legitimacy is derived from
perceptions of its independence and impartiality as well as the
belief that it is in no way involved in the protection or promotion
of the interests of specified societal actors, be they governments
or social groups?
Confusion stems in part from the fact that the term,
representative, is complex and carries with it a number of
different meanings. A.H. Birch, for example, claims that the term
commonly is used in three different senses. It may be applied in
reference to an agent or delegate "whose function is to protect or
if possible advance the interests of the individual or group on
whose behalf it is acting.

u217

Used in this context, the term

relates to the function of the representative, rather than the
method of selection or extent of the representative's personal
discretion in that capacity. Clearly, the role of a judge is
incompatible with this type of representation. The adjudicatory
process is based upon judicial independence and impartiality, which
would become functional impossibilities if judges were seen to be
advancing the interests of a specific group in society. Advocates
of a more representative judiciary therefore assert that they are
not using the term in this context.

217 A.H. Birch, Representative and Responsible Government:
An Essay on the British Constitution (Toronto: University of
Toronto Press, 1964), 14.
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Second, a body may be considered representative if its members
are freely elected. Obviously, the Supreme Court, whose members
are appointed, cannot be considered representative in this way, nor
is there a strong movement to elect judges in this country.
Furthermore, as Birch notes, even if a given institution's members
are elected, it cannot be said to be representative unless its
members have some obligation to promote the interests of the
electors. 21 8 The only way judges could claim to be promoting
constituent interests in this manner would be in the sense that
they advance society's interest in an equitable adjudicatory
process. If judges were seen to be promoting the specialized
interests of those who elected them, for example a provincial
populace, the problems associated with the first type of
representation again would be present.
Finally, an institution can be called representative if it
mirrors the main characteristics of the larger whole of society.
Hanna Pitkin has termed this "descriptive representation," and
notes that it concerns not what a representative does, but rather
focuses
on the representative's characteristics, on what he or she
is like, on being something rather than doing something.
The representative does not act for others; he "stands for"
them, by virtue of a correspondence or connection between
them, a resemblance or reflection. In political terms, what
seems important is less what the legislature does than how
it is composed.219
While they are concentrating on a court rather than a legislature,
advocates of a more representative Supreme Court generally assert
218 Ibid., 15.
219 Hanna Fenichel Pitkin, The Concept of Representation
(Berkeley: University of Los Angeles Press, 1967), 61.
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that they are using the term in this last fashion.
In some respects, of course, the insistence on a descriptively
representative Court is related to the symbolic element of Supreme
Court appointments. As was noted in the discussion of women's, and
more particularly, ethnocultural groups' demands for representation
on the Court, appointments can be viewed as a means of displaying
commitments toward equality and as a designation of who and what is
important in society. These concerns may have little to do with
the actual activities of a judicial body.
Pitkin notes that the features of descriptive representation
have been most clearly formulated by advocates of proportional
representation in legislatures. The fundamental principle behind
proportional representation is that the legislature must reflect,
as accurately as possible, all the divisions in the electorate so
that different interests will be represented on the basis of their
presence within the populace.

220

While the main concern of

proportionalists is the composition of the legislature, this
consideration is related to their interest in its functioning;
"they care about its composition precisely because they expect the
composition to determine the activities."221
However, there is a significant caveat to the majority of
proportionalist theorists' concern with descriptive representation.
Proportionalists such as John Stuart Mill contrasted the task of a
representative assembly, whose job is to reflect public opinion,
with the actual activities of governing and law-making. Thus, the

220 Ibid., 61-63.
221 Ibid., 63.
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function of a representative assembly is to scrutinize the work of
the government and make its activities known to the public, rather
than actually making or executing public policy.

222

Advocates of a more representative Supreme Court appear to
accept the first part of the theory of descriptive representation
developed by these theorists, but not the second. Like the
proportionalists, advocates of a more representative Supreme Court
express the belief that various societal interests and sociallybased perspectives must be present. However, many assert,
explicitly or implicitly, that the Court can and should have a
policy-making role which transcends the responsibilities
proportionalists claim are the proper domain of the representative
assemblies they advocate.
Further, the descriptive representation envisioned for
assemblies cannot be translated to a body like the Supreme Court.
Given its limited size, it is difficult to imagine how it could
achieve anything approaching mirror representation. The fact that
citizens possess multiple identities relating to gender, ethnicity,
class and region of residence, all in varying combinations, serves
only to complicate matters further. If the Supreme Court is to be
a mirror of Canadian society, it will at best be a highly imperfect
one.
The difficulties in applying the descriptive theory of
representation developed by proportionalist theorists to a small
judicial body is not the only problem, however. Attempts to
engineer a Court which meets specified representational norms to

222 Ibid., 63-64.
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ensure diverse perspectives derived from varying life experiences
could be considered legitimate only so long as the Court continued
to be perceived as an adjudicatory body acting in the principled
way discussed earlier. However, when demands for such a
representative Court are accompanied by the claim that judges often
act as mini-legislatures, there exists the potential for the
perception that such a Court would be acting as a brokerage, rather
than adjudicatory body. It might simply be viewed as another
policy-making forum in which all relevant interests should be
represented before compromises are reached. Once again, we see
that attempts at reform conceivably could have the paradoxical
effect of undermining the legitimacy of the Court rather than
resulting in its improvement.
There is a final consideration about representation on the
Court and its operational consequences for actual decisions. The
perception which appears to be evident among some women's advocacy
groups that women judges will be more likely to reach decisions
consistent with these groups' policy objectives, has not been borne
out by experience. In a recent Charter case which could fairly be
called a quintessential legal issue pertaining to the interests of
women, federal legislation which limited the extent to which a rape
victim could be questioned about her sexual history during a trial,
was challenged on the grounds that it violated the rights of the
accused. In its decision, the Supreme Court struck down the socalled "rape-shield" law in an 8-1 ruling. In her dissent, Justice
L'Heureux-Dube argued that the rights of crime victims must be
protected, while the only other woman on the Court, Justice
McLachlin, wrote for the majority, stressing the need to protect
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the rights of the accused.
At this point we might be criticized for unfairly extrapolating

from a single decision. To make this criticism would be to miss
the point entirely. The Court can hear only a limited number of
Charter cases during a given year and thus decisions in individual
cases will be extremely important in terms of the way in which the
law of the Charter is developed. Furthermore, the number of cases
which have special significance for women, such as the rape-shield
case, will be even smaller still. Thus, the rulings of specific
judges in particular cases will be of great importance for women
who believe the Charter can play an important role in righting past
wrongs.
It seems clear that demands of some groups for a more socially
representative Court are based in part on the hope that such a
Court would undertake law reform activities supported by those
calling for change. However, as the behaviour of Justice McLachlin
in the rape- shield case demonstrates, the desired results may not
be achieved simply because members of a certain social group are
present on the bench. It seems probable that this fact, combined
with the perception among some of these same critics that the given
policy orientations of judges will play a significant role in their
decisions, will produce a transformation of the discourse on the
appointment process and composition of the Supreme Court.
Questions of judicial philosophy and ideology likely will supplant
concerns of social representativeness as the focus of the debate.
For a variety of reasons, Alan Cairns also argues that in the

years ahead questions of judicial philosophy likely will replace
both social representativeness and federalism-oriented concerns as
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the appropriate focus for the debate over Supreme Court
appointments. First, he asserts that although there is an
important symbolic content, the concentration on region of origin
and ascriptive characteristics has "always been somewhat of a
surrogate for the judicial philosophies to which they are thought
to be linked.

u223

As has just been noted, the fact that the

gender of judges clearly has not been the determinate factor
women's advocacy groups hoped it would be, likely will lead them to
emphasize ideology more explicitly than they have in the past.
Earlier, we remarked that because the Supreme Court is a
relatively small body, it never can be a particularly good mirror
of Canadian society. Cairns suggests that this too will increase
the likelihood that judicial philosophy will become the pre-eminent
consideration in appointments, since a few judicial philosophies
can act as an umbrella for a much larger group of social categories
which cannot all receive representation on a nine member Court.

224

Peter Russell asserts that as Charter-related cases move
increasingly to the fore, the ideological views of potential
nominees will become increasingly important. He concludes that
judges cannot be separated from their own orientations in this
regard and therefore the goal must be the creation of a Court
characterized by ideological pluralism and diversity. Russell
argues that owing to the great influence Supreme Court judges will
have on individual rights and governmental powers, the public has
a right to some knowledge about a prospective appointee's views on

223 Cairns, "Who Should the Judges Be?' 81.
224 Ibid.
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constitutional principles and the role of the judiciary.

225

Cairns, meanwhile, concludes that by concentrating on questions of
judicial philosophy, we would be "differentiat[ing] candidates in
terms of criteria that are appropriate to the functions performed
by courts in the constitutional division of labour - a function
that is judicial.

H226

Some may be troubled by any hint that judicial philosophy and
ideology should be a consideration in the appointment process,
fearing the Court may become a highly politicized body whose
members are appointed not on the basis of merit, but rather because
of ideological conformity with the appointing authority. Yet,
there is one other benefit to be derived from such considerations
becoming the main focus of the appointing process. As has been
demonstrated, the federalism, social representativeness and
openness challenges to the Court's legitimacy are characterized by
arguments which are often vague, obfuscatory and even internally
contradictory. We would be better served by a debate in which the
participants are forthright in stating their intentions and
objectives, rather than masking them behind traditional arguments
of federalism and representativeness. This may indeed create the
potential for an increased politicization of the process. However,
as we have concluded, it is unlikely that these issues will remain
outside the debate indefinitely. Ultimately it will be healthier
for these matters to be scrutinized by legislators, scholars and
the public, rather than remain artificially submerged, where their

225 Russell, "Meech Lake and the Supreme Court," 102-10.
226 Cairns, "Who Should the Judges Be?" 81.
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effects on the process might operate largely undetected.
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Chapter Five - Conclusion

For most of its history, the Supreme Court of Canada has
operated on the periphery of the Canadian consciousness. During
the first seventy-five years of its existence, the Court was
supreme in name only, subordinate to the Judicial Committee of the
Privy Council in Britain, to which its rulings could be appealed
and by whose precedents it was bound. In the years following its
designation as the nation's highest appellate body in 1949, the
Court's judgments in high-profile division of powers cases received
public attention and its reference decision on the
constitutionality of Prime Minister Trudeau's attempt at unilateral
constitutional reform thrust the Court onto the national political
stage in a way that had never before been the case. However, such
events were exceptional and, for the most part, the Court carried
out its responsibilities in relative obscurity.
The addition of the Charter of Rights and Freedoms to the
Constitution in 1982 clearly altered this situation. For the first
time, the Court was to determine not only which government had the
authority to enact a given piece of legislation, but also whether
or not certain actions lay beyond the constitutional competence of
any level of government. Thus, in addition to its other
responsibilities, the Court would now be called upon to render
decisions on questions of political morality and the legitimate use
of state power.
Its expanded powers of judicial review, which have led to
rulings on such questions as abortion, the freedom to promote
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hatred against identifiable social groups and even the
constitutionality of Canadian defense policy, have greatly enhanced
the Court's prestige and public awareness of its activities.
Analyses of the Court's decisions no longer are only the purview of
political science and law journals; they frequently receive
significant media attention and are debated in the editorial pages
of the nation's newspapers and on the public airwaves.
Appointments to the Court have become the focus of public
speculation and, once appointed, Justices no longer languish in
anonymity in Ottawa; they are profiled in the national print and
broadcast media.
For its part, the Supreme Court appears supportive of a greater
public awareness of its work. In 1989, the Court for the first
time released an Annual Report "to inform Canadians on its
operation and activities beyond the text of its decisions published
in the Supreme Court Reports.

u227

The Report is described as a

means of "mak[ing] more Canadians aware of an institution that
touches so many aspects of their lives.

u228

More recently the

Court has taken a far bolder step in promoting public understanding
of its workings by authorizing live television transmission of its
proceedings.
However, as this thesis has demonstrated, the fact that the
Court's enhanced public profile has been a relatively recent
phenomenon should not be taken as evidence that as an institution
it has been completely ignored. On the contrary, there always have

227 Supreme Court of Canada: Annual Report, 1988-89, i.
228 Ibid.
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been those who believe it may have a salutary or contrary influence
on their interests and therefore begin to focus upon the Court.
Since its very creation, the Supreme Court's structure, status and
composition have been the subject of waxing and waning levels of
controversy. Even at the time of its founding in 1875, Quebec
Members of Parliament were critical of granting the Court appellate
jurisdiction in provincial law matters, arguing that it would be
inappropriate for a Court dominated by lawyers trained in the
common law to overrule civil law judges in the province of Quebec.
These critics were joined by a minimal number of Members from
English Canada who criticized the appellate jurisdiction on
different grounds, asserting that it violated the federal principle
and that there should be a judicial division of powers parallel to
the federal one.
Controversy again arose in 1949 when the Supreme Court replaced
the Judicial Committee of the Privy Council as Canada's court of
last resort. Successive Quebec provincial governments began
articulating the critique that it is a violation of classical
federalism for the Supreme Court to be the product of a federal
statute and thereby subject to its sole discretion. This
injustice, they argued, is compounded by the fact that its members,
who act as the arbiters of the federal division of powers, are
appointed by only one of the parties to jurisdictional disputes.
For much of the period following the abolition of Judicial
Committee appeals, Canadian federalism was characterized by
intergovernmental cooperation through the processes of executive
federalism, and, as a result, the Court's role as federal umpire
went into decline. Consequently, the other provinces largely
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eschewed the criticisms voiced by Quebec. However, following a
breakdown in the relations of the governments of the federation,
the Court re-entered division of powers controversies in the 1970s,
deciding a number of important cases in favour of the central
government. These rulings, combined with concurrent constitutional
negotiations, resulted in the question of Supreme Court reform
becoming yet another item on an ever-burgeoning constitutional
agenda. Notably, reform proposals put forward by the provinces in
these years began to voice the classical federalism-based
criticisms which Quebec had begun to assert three decades earlier.
Relatedly, questions of duality and regionalism have been a
part of the debate surrounding the Court. A Quebec demand that the
dualist nature of the Court, already reflected in statutory
guarantees of three Quebec "seatsll on the Court, be strengthened,
has periodically reappeared. In the other provinces, there have
been continual demands that the Court be representative in regional
terms. A convention to this effect has developed, with its
supporters arguing that regional diversity ensures a more
knowledgeable Court, while detractors complain this either is
unnecessary or inappropriate.
The presence of the Charter has added an entirely new dimension
to the debate. Its enumeration of a variety of social categories
relating to gender, race and ethnicity has played an integral role
in creating demands that the Court be more socially representative.
The insistence on such representativeness has taken different
forms, however. Advocates of a more gender balanced judiciary in
general and Supreme Court in particular argue that the increased
presence of women on the bench will perform the symbolic function
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of illustrating societal commitments to equality, while
accomplishing the more significant task of improving the legal and
judicial processes by combatting judicial behaviour and existing
legal principles which are biassed against women.
By contrast, those promoting a more diverse Court in terms of
ethnocultural background concentrate almost exclusively on the
symbolic, arguing that appointing members of ethnocultural
minorities displays an awareness of the values of the Charter and
acknowledges the contributions of members of these groups to the
development of the nation. However, the fact that this debate thus
far has been dominated by symbolic considerations and largely
bereft of commentary on the instrumental values which might be
achieved by such reform, should not be taken to mean that this will
remain the case indefinitely.
The discourse on the relationship between aboriginal peoples
and the Supreme Court differs markedly from these first two.
Unlike women's groups and ethnocultural organizations, many
aboriginal leaders argue that their peoples' grievances may best be
soluble within the context of a separate justice system, rather
than further integration into the existing one. They assert the
criminal justice system in Canada is culturally alien to aboriginal
peoples and that the liberal assumptions of the Charter are
antithetical to their conceptions of justice. Aboriginal demands
for a parallel justice system have been bolstered by academics who
have studied the matter and by the conclusions of a number of
government inquiries. The question of an aboriginal presence on
the Supreme Court will thus be a consequence of the eventual
relationship which develops between aboriginals and the Canadian
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justice system as a whole.
In addition to creating novel concerns about the composition of
the Court, the Charter has led to new considerations about the way
its judges are appointed. Those who concentrate on its role as
arbiter of citizen-state relations under the Charter argue that it
is inappropriate for the state to have singular control over
appointments and thus advocate a more pluralistic and participatory
mechanism. This type of reform is advocated not only by proponents
of a more socially representative Court, but also those who believe
the existing procedure is overly susceptible to political abuse.
However, the presence of the new discourse on the Supreme
Court's composition and the appointment process which has developed
since the entrenchment of the Charter has not meant that preexisting federalism concerns have disappeared. The Court retains
its role as umpire of the federal system, not to mention the fact
that its Charter decisions often will have federalism implications.
Consequently, provincial governments will have an interest in the
appointment of judges who will allow for some legislative diversity
within the confines of the Charter.
Thus, the debate over the Supreme Court appointment process in
the post-Charter era is dominated by two competing and conflicting
discourses which are in turn grounded in differing visions of the
Court's primary function. Provincial governments, which
concentrate on the Court's role as federal umpire, argue it is
inappropriate for the federal government to have sole control over
appointments and therefore demand input into the process. By
contrast, those who focus upon the Court's responsibility for the
interpretation of the Charter insist the state already improperly

122
dominates the process and that what is required is a more
pluralistic and participatory mechanism, rather than yet more
governmental input. These two differing conceptions of the Court
result in reform proposals insensitive to the interests of one
another. For example, the reform provisions in the Meech Lake
Accord, which was designed to respond to traditional federalism
concerns, in no way acknowledges that the presence of the Charter
need result in novel considerations about the Court's composition
and the manner in which its judges are appointed. Alternatively,
such critics as A. Wayne MacKay and Richard Bauman propose
appointment mechanisms which are hostile to the interests of
governments in appointments, as well as concerns about regional
diversity on the Court.
The complications for reform engendered by these differing
conceptions of the Court are exacerbated by structural problems
within the debate itself. Meaningful analyses of the Supreme
Court's composition and demands that certain types of people be
appointed as judges must include the examination of questions of
jurisprudential theory. More specifically, what is involved when
judges interpret the provisions of a constitutional document? What
constitutes the legitimate performance of this task? Relatedly,
the question of how the term, representation, can properly be
applied to the judiciary, whose moral authority and legitimacy are
a consequence of its perceived independence and impartiality, must
be answered. By and large, however, the participants in the
debate, be they governments, scholars or advocacy groups, either
have ignored these questions or answered them in such a way as to
undermine the legitimacy of the very body whose reform they seek.
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As a concluding observation, it might be noted that some of the
conclusions we have reached about historic debates over Supreme
Court reform can be expressed in an alternative manner. In his
book, Exit, Voice and Loyalty, Albert 0. Hirschman advances an
argument which, though it begins by discussing firms which produce
goods for sale to consumers, "will be found to be largely - and, at
times, principally - applicable to organizations.. .that provide
services to their members without direct monetary counterpart.

u229

Hirschman asserts that if a product or organization should begin to
deteriorate, consumers or members will display their displeasure in
one of two ways. First, they may "exit" by ceasing to purchase the
product or discontinuing their membership in the organization.
Alternatively, they may exercise the "voice" option and endeavour
to convince the management to respond to their concerns by bringing
forward their complaints or staging general protests.23°
The exit option traditionally is viewed as being part of the
economic realm, in which market forces are utilized to protect
welfare. By contrast, the voice option is linked to the political
sphere and involves clear articulation of the need for change,
rather than the secret vote of consumers who attempt to extricate
themselves from an existing situation.231 The tendency of
political scientists to ignore the exit option and for economists
to eschew the voice approach is decried by Hirschman, who claims

229 Albert 0. Hirschman, Exit, Voice and Loyalty (Cambridge:
Harvard University Press, 1970), 3.
230 Ibid., 3-4.
231 Ibid., 16,30.
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that if complex social processes are to be understood, the
analytical tools of both political science and economics must be
employed."
The applicability of the exit-voice distinction to our
discussion of the Supreme Court may not be immediately apparent.
Potential litigants cannot remove themselves unilaterally from the
Court's jurisdiction in the same fashion that a consumer may
discontinue the purchase of a certain product or a member of an
organization rescind his or her membership. As Hirschman himself
remarks, within the confines of the state, voice may often be the
only option.'
However, although there can be no choice between exit and voice
as regards the Supreme Court, the distinction is relevant in terms
of the way in which participants in the debate on the Court
exercise the voice option. While some critics demand more input
into its workings through a more pluralistic, participatory
appointment process and/or the presence of their numbers on the
Court, an approach reminiscent of the voice option, others advocate
the removal of their affairs from its jurisdiction, a tactic more
consistent with the exit alternative.
Most of the participants in the Supreme Court debate have taken
the voice approach. Although they have varying objectives, the
provinces, women's groups and organizations representing
ethnocultural minorities all stress the need for some type of
inclusion on the Court and in the appointment process. However,

232 Ibid., 18.
233 Ibid., 33.
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there continue to be forces in Quebec, now joined by aboriginal
peoples, who stress disengagement rather than heightened
integration. In an interesting variation on Hirschman's
distinction, these forces attempt to employ the voice option as a
means of being granted eventual exit.
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