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REASON AND FIAT IN LAW
ABSTRACT

In this thesis I argue that contemporary legal philoso-
phy provides an inadequate analysis of central indeterminacies
in law. I focus on "judicial discretion" as central to current
analysis. Positivists, such as H.L.A. Hart, argue that it is
the contingencies of human society that give rise to uncertain-
ty in the application of law., Therefore, they believe that
judges must be given discretionary powers. Ronald Dworkin, an
American philosopher, believes that judges should not be given
such powers. For him, it is the positivists' conception of law
that is amiss. He believes that once the institutions of law
are correctly appraised, the need for judicial discretion will
be seen as a conceptual fault arising from a positivist analy-
sis.

In order to provide a critical framework in which to as-
sess this debate, I outline the Causal Theory of Law developed
by Professors S.C. Coval and J.C. Smith. If the attention giv-
en the concept of judicial discretion represents a concern with
subjective elements in law, then the attention given the conc-
ept of a rule represents a concern with objective elements in
law. In a tentative way, one might interpret the question at
issue as béing: "Ts law ultimately an affair of reason or
will?" Other questions follow: "Is this a false dichotomy?"
"Must law be a combination of both authority and power, ration-
al argument and official fiat?" I address these questions in-
directly through an examination of Ronald Dworkin's legal phil-
osophy. I find that Dworkin fails to understand the nature and
complexity of the problems that he confronts. He believes that
legal systems can be designed so that authority and power, leg-
itimacy and efficagy never compromise each other. He does this,
however, by giving precedence authority. The causal Theory in-
terprets such resolutions as "disjunctive". Dworkin's resolu-

tion betrays his inability to appreciaté the complexity of the
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problem. He also obscures the nature of the problem by his
"rights thesis", wich interprets the issue involved as primar-
ily a question of normative political theory. However, his
conception of normativeness is ambiguous and requires analysis.

I argue, against Dworkin, first, that indeterminacy in
law is a problem for institutional design, and second, that to
argue that this design problem is normative is to take a view
that is overly narrow and ultimately misleading. I conclude
that those involved in the philosophical debate surrounding
indeterminacy in law erroneously think that the solution will
take a disjunctive form: One side or the other, of the antin-
omy between reason and fiat in law must be rejected. In line
with the Causal Theory, I argue that once this problem is seen
as one of institutional design, the problem takes on an entire-
ly new shape. It becomes one of management and experiment.

The function of the law is to help manage the political affairs
of society, and also to provide opportunities for individual
and group initiatives. Man is limited in his experience and
knowledge. In the design of legal institutions man's abilities
are not infinite; he can hardly be expected to foresee all ev-
entualities. But such indeterminacy remains a matter of degree,
relative to man's knowledge and his ability to use it. The
legal enterprise, as does the scientific, can proceed without

a completely worked out set of agreements, or system of beliefs.
What is essential is an understanding amongthe participants as
to how such sets will be developed. The core remains empirical.
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REASON AND FIAT IN LAW

The casus improvisus is always with us:
and in ninety-nine cases out of a hundred it
must be settled before Parliament can act.
The appeal is not made to laws, for there are
none, but to law: call it what you like --
the common law, the principles of jurisprud-
ence-- anything from jus divinum to common
sense, from recta ratio to a square deal: it
is one and by and with that stuff that judges
have to work, and they must do so not as bond-
men but as free,

—-Lord Shaw®

Introduction:

'‘Hard cases', difficult cases where neither statute,
precedent, nor custom provide clear direction, threaten the
impartiality and objectivity of the judiciary. Hard cases
point to the inevitable indeterminacy of law. If the task of
judging is to settle disputes in accordance with the law in
force, then in some sense the law must exist prior to a jud-
icial decision, Some philosophers argue that since the law is
not clear in hard cases , it makes no sense to call upon it to
justify any decision --vague directions are no directions.
Such philosophers argue that it would be more honest to admit
that discretion is in fact being exercised.

Louis L. Jaffe is of the opinion that, "judges, what-
ever their philosophy, will...occasionally innovate., If the
judges can be persuaded to allow underlying policy questions
to be brought out into the light, these questions would then
become arguable and, in that way, subject to a higher degree
of rational consideration and control." 2

The rational status of a legal system has generally de-
pended on an assessment of the judge's reasoning in making de-
cisions., More specifically, the focus of attention is on the
way decisions are justified. It has been generally assumed
that to admit discretion into the legal system would ultimate-
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ly undermine its rationality and objectivity. This assumpfion
is implicit in the philosophy of Ronald Dworkin., His task has
been to demonstrate, aﬁpearances to the contrary, that law is
a determinate structurewhich has no place for discretion.

The admission of discretion into law is,,to Dworkin, a
matter for normative political theory. Discretion in law is
part of the larger problem of institutional design. Dworkin's
argument could be extended; he could argue that questions of
institutional design are themselves part ©f normative politic-
al theory. To take a position on the essential nature of law
is, in Dworkin's eyes, to take a normative position. On this
issue there is, strictly speaking, only an internal point of
view. Dworkin therefore criticizes the assumption of Bentha-
mite philosophy that the question of what the law is and the
question of what the law ought to be are independent of one
another. Having questioned this assumption, Dworkin believes
that there are good grounds for getting from the premiss that
the law ought not to be discretionary and indeterminate to the
. conclusion that the law can and does in fact operate without |
being discretionary and indeterminate. I propose to examine
Dworkin's philosophy of 1a.w3 in order to determine the cors
rectness of his rejection of Bentham's distinction, I will
argue that Dworkin finally abandons this position but that he
does not realize it.

Dworkin's chief antagonist is H.L.A. Hart. Hart has
argued that questions of what the law is and what the law
ought to be are separable, He argues that the exigencies of
human life make it impracticable to provide a legal system
that denies discretion to judges. In the end, the dispute be-
tween Dworkin and Hart can be reduced to the question of how
the law is to be augmented and elaborated in situations where.
the law provides only vague directions., Dworkin argues that
law is to be extended by judges only on the basis of arguments
of principle. Hart argues that such extensions will also nec-
essarily involve policy questions at some level of analysis.



I argue that ultimately Dworkin's distinction between argu-
ments of policy and arguments of principle breaks down; and I
argue, further, that law can remain a rational and objective
enterprise even when policy arguments are permitted in adjud-
ication.

PART ONE of this thesis outlines the Causal Theory of
Law4, developed by Professors S.C. Coval and J.C. Smith. This
theory provides the necessary context in which to analyze
Dworkin's arguments. When Dworkin's arguments are reformul-
ated in terms of the language of the Causal Theory, it is eas-
ier to demonstrate their weakness.

PART TWO of this thesis examines the subjective element
in law -- judicial discretion. An analysis of Dworkin's paper
"Judicial Discretion", is used to develop the philosophy of
law regarding this subject.

PART THREE primarily concerns the problem posed by jud-
icial discretion in the design of legal institutions. Dworkin
would resolve this problem by denying discretion to judges and
by augmenting the system with "principles". The implications
of such a resolution are examined.

PART FOUR-“considers whether or not a legal system can
be designed inaa way that does not permit discretion and still
remain a praetical and realistic enterprise. The core of
Dworkin's legal philosophy, his rights thesis, is challenged.
It is found to be ambiguous and fragmentary.



PART ONE: The Causal Theory

It is basic to the judicial process to declare whether
or not a certain line of conduct is permitted, forbidden, ob-
ligatory or optional. If the law is to facilitate this pro-
cess it must provide legal materials which are consistent,
complete, and independent. The traditional 'sources' of law
(statutes, precedents, customs, and procedures) often provide
materials which are neither consistent, complete, nor inde-
pendent. Consistency is a necessary condition for coherence,
and therefore for comprehensibility. Logical necessity forms
the parameters of the comprehensible; it forms the basic syn-
tax of one's conceptual language. Legal materials framed in a
contradictory fashion can hardly hope to direct the judicial
process. Completeness is also a requirement of legal mater-
ials: If judges are required to to ground their decisions on
the law then the law must, in some sense, provide judges with
materials sufficient to resolve all cases; otherwise, they
must resolve such cases according to their own lights. Inde-
pendence is also a requirement of legal materials, for with-
out it a case could never be settled other than through the
arbitrary exercise of judicial power: At some point a line
must be drawn between law and other social practices. Ques-
tions of legal entitlement should be resolvable without the
involvement of extra-legal issues. Consistency, completeness,
and ihdependence are formal properties or virtues of system.
Without them, systems provide incomprehensible, insufficient,
and indeterminate guidance.

The traditional sources of law, insofar as they provide
inconsistent, incomplete, and contingent materials, can not
serve satisfactorily as the basis for a legal system. One
can try to rearrange these legal materials; but then the
choice of criteria arises which, in turn, may lead to the
charge that one is usurping the traditional legal authorities
and sources of law., Legislation, precedent, and custom can
not be basic to the conception of how law works, how it fac-
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ilitates the normative qualification of conduct. Even under
"jdeal" conditions of an enlightened despot, laws are not
likely to always provide direction in a consistent, complete,
and independent way. Laws can hardly be expected to display
these systematic virtues, given the usual conditions under
which they arise: conditions of (a) legislative change and
compromise, (b) judicial dissent and flux in judicial opinion,
and (c) ambiguity in custom's unwritten prescriptions., Given'
. considerations such as these, it is de®irable to develop an
alternative to the view that legal science is concerned only
with the systematic rearrangement of these materials.

The Causal Theory of Law, developed by Professors S.C.
Coval and J.C. Smith, provides one such alternative. It ar-
gues that the traditional sources of law will be inconsistent,
incomplete and contingent. This is perhaps an infelicitous
way of characterizing the argument of this theory. What the
theory argues is that there are mechanisms internal to the law
which enable it to generate decisions even when the material
input of the system can not help but be inconsistent, incom-
plete, and indeterminate.

The Causal Theory offers "a model of judicial decision-
making where the judge is entitled to rely on existing rules
of law until they result in an anomaly in terms of the various
goals reflected in the legal order. If the so-called policies
function as standards, they function as second order rules in
a logical manner, much the same as first-order rules. When
the policies do not function as standards, they are merely
high order descriptive statements of the teleology of the law
which furnish the criteria of relevancy in applying the exist-
ing rules of law."5

The model of legal reasoning advanced by the Causal
Theory is explicated through its concept of a rule. This con-
cept of a rule is conceived as a "theory" of how judicial in-
ferences should be made, according to the legal system. The
formal structure of a rule is elicited by arguing that law,
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conceived as a public and purposive institution, will maximize
. certain values, These values will thus find expression in
terms of the official policy and theory of the system. The
Causal Theory elucidates the prescriptive element in law,
Value and policy are embedded in the concept of a rule. It is
by extending the concept of a rule in this way that the theory
is able to provide a model of law and legal reasoning which
is an advance over theories which must posit the "black box
mechanism"” of discretion in order to augment the rule struc-
ture of law.

The following diagram is the Causal Theory's schematiz-
ation of the form of a rule: '
R

‘¥L==§§b; unless I, II, III, or IV.

oy
]

a regulation (with (a)-type properties).

Q
]

behavior prescribed or proscribed by R.
b = substantive goal of the legal system.

causal relation.

teleological or biconditional relation.
I. IT, ITII, or IV = a set of ceteris paribus or exception gen-

erating clauses.6

The fundamental or basic form of a rule is bicondition-
al: "(a)m=—(b)". This is the schematic form of the basic
policy or strategy of law. The basic policy of law is to ex-
clude from its purview those cases in which (a)-type and (b)-
type considerations are incompatible and to license only those
7 (v)-
type considerations involve the interests and values embodied

cases in which (a)-goals and (b)-goals are compatible.

in the law of a community; (a)-type considerations involve the
methods and practices used to satisfy and realize such inter-
ests and values. The Causal Theory argues that it is the nat-
ure of the legal enterprise to systematically avoid disjunc-
tive conflicts between the (a)-goals and the (b)-goals of the
system, Regulations (R's) are instituted in order to achieve
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(b)-goals, by prescribing and proscribing behavior (C) which,
other things being equal (ceteris paribus), is necessary for

the achievement of those (b)-goals. This practice of instit-
uting (R's) is seen as necessary, given the nature of the
world and the nature of human beings; it is necessary for the
achievement of fundamental human needs and interests. There-
fore, this practice and its "invoking rules" must be protected
from other social practices and variants which serve other &=
basic interests, which at times conflict with the interests
embedded in law,.

The law must therefore be separable from other social
practices such as politics, morality, and religion, if it is
to function. It is thus a fundamental precept of law that
value shall be ordered in a way that serves the basic inter-
ests and goals of the society, as embodied in its basic law.
The legal system can not effectively fulfill this precept if
it allows its invocation procedures to be controlled in an ex-
tra-systematic fashion or allows disjunctive situations to ar-
ise which could undermine those procedures., The body of a
practice (its application) and its invocation are managed sep-
arately, éccording to the Causal Theory. The theory argues
that one can expect to find, internal to the law, procedures
for clearly determining the existence of a law (its rule of
invocation) and procedures for conflict resolution (its ceter-
: ig paribus clauses). While the invoking rule only allows one
to identify law, no matter how anomalous, it is the generative
structure of law (ceteris paribus clauses and anomaly resolv-

ing rules) that provides the remedy for such defects. Obscur-
ities arise when one argues that gaps or defects (hard cases)
do not exis¥ because the law has the means to remedy them.

The generative structure of law would not make sense unless
anomalies were detectable at some level in the structure ex-
hibited by the traditional sources of law. The important is-
sue for the Causal Theory is the difference between how the '
legislature and the judiciary modifies legal prescriptions
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rather than whether or not the judiciary is to be allowed to
modify the law. By adding another dimension to law, the deep
(second-order) structure of generative rules, the theory is
able to account for certain systematic defects such as incon-
sistency (conflict) and incompleteness (relevancy; decidabili-
ty) in terms of surface structure, while at the same time
maintaining the integrity of the system as a whole.

By maintaining a clear invoking rule, the system can
always answer the question "What is law?" --e.g., that which
is enacted by the Queen in Parliament. By establishing a set
of exception generating clauses, the system can accommodate
itself to unforseen contingencies in a systematic and orderly
way (that is, in an (a)-like fashion). The basic law or con-
stitutional law of a community represents the basic policy of
that community. It is the function of the courts to see that
this basic law is systematically applied and elaborated. The

. ceteris paribus clauses ensure that the law will promote the

(b)-goals of the system maximally, in an (a)-like way. The
exceptions generated by these clauses are thus the particular-
izations of the basic policy of the legal system. The matrix
of hierarchically ordered values of a legal system represents
the product of applying and elaborating social policy. The
matrix also plays a central role in the process of policy ap-
plication and formation. The Causal Theory transforms the
process of resolving conflicts between rules into a process of
ordering goals within the matrix of the legal system. Or even
more precisely, the theory makes more perspicuous the profile
and nature of the matters actually at issue in such conflicts.
The basic law can not anticipate all eventualities; the
generality of its language is a function of its purpose. The
constitutional process can do little more than state general
peolicy. Legislaﬁures must augment this structure. The con-
crete expression of this is the matrix of values embedded in
the workings of law. The matrix involves both a static and a

dynamic ordering of goals. The basic goals have a more in-
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trinsic value and therefore acquire a place in the higher part
of the matrix and are found to be more stably ordered; other
goals have a more instrumental nature and therefore acquire a
place in the lower part of the matrix and are found to be
more dynamically ordered. Instrumental goals tend to be par-
ticularizations of higher goals in the matrix; for example:
The right to picket by a worker on strike can be seen as a
particularization or extension of his liberty in the pursuit
of happiness (economic well-being). The Causal Theory reveals
a systematic development, application, and inclusion and ex=
clusion of goals in the practice of law. 'Order' is the key-
note of this theory: (b)-goals are ordered (a)-ly, unless I-
IV; therefore, the legal system must order its (b)-goals; the
result is the matrix of ordered goals (including second-order
goals) and the anomaly-resolving rules.

Since the practice of law depends on both the nature of
the world and the nature of man, it follows that the practice
could break down when the nature of either changes in a man-
ner that was not anticipated when the law was formulated.
However, the law can anticipate the general Kinds of break-
down that will occur, thus reducing the indeterminacy of such
proceedings. The Causal Theory provides for this "highly for-
seeable"'"matter by embedding ceteris paribus clauses in the

structure of a rule: Ceteris paribus clause I, "-(R—=C)",

excludes those cases where the nature of man is involved in a
way which makes the demand that one comply with the rule, (R
—=C), irrational, given the causal rationale of the system

--e.g., infancy, insanity, and desuetude. Ceteris paribus

clause II, "=-(C——=b)", excludes those cases where the nature
of the world is involved --e.g., physical impossibility.
Ceteris paribus clause III, "(C——=Db), but also something

worse than b", excludes those cases where serving the (b)-
goal involved, jeopardizes a higher (b)-goal in the matrix --
e.g., a conflict between the law of crimes and the law of
wills regarding someone who had murdered.:for..theupurpese of
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taking more quickly under the will of the victim. Certain
forms of official abuse may also be construed as cases of this
form., Radical abuse, such as the corruption of an entire reg-

ime, may call for another excepting clause: Ceteris paribus

clause IV, "R—=C—=-b", excludes those cases where the
practice, as a whole, is serving a (b)-goal not wanted by the
community --e.g., cases such as the Nazli regime in Germany.
The Causal Theory of Law provides legal philosophy with
strong grounds for believing that the division between natural
lawyers and positivists rests, to some extent, upon their dis-
regarding the generative structure of law. This forced natur-
al law theories to argue that "true" law has no defects or
gaps; while it forced positivist theories to grant broad dis-
cretionary powers to judges. The Causal Theory avoids both

extremes,
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PART TWO: Judicial Discretion
Considered separately, the following demands (A, B, and
C) are often placed upon a legal system --they are thought to
be, at least prima facie, necessary for the completeness of

the legal system, enabling the standardization of socially re-
quired conduct:

"(A) Principle of unavoidability: Judges must resolve
all cases submitted to them within the sphere of their compet-
ence."8

"(B) Principle of justification: A judicial decision
requires a ground or reason and judges must state the reasons
for their decisions."9

"(C) Principle of legality: Judicial decisions must be
grounded on legal norms."10

These three demands can:be summarized as:

"(D) Judges must resolve all cases submitted to them
within the limits of their competence by means of decisions
grounded on legal norms."11

"(E) Every obligation implies the possibility of per-
forming the obligatory action."12

By adding (E) to (D) the following proposition can be
inferred:

"(F) Judges can resolve all cases submitted to them
within the limits of their competence by means of decisions
grounded on legal norms."13

But (F) implies:

"(G) The set of all legal norms contains normative
grounds for the solution of any case submitted to a judge."14

Carlos E. Alchourron and Eugenio Bulygin argue that
from (A), (B), and (C) the Postulate of Completeness, (G), can
be deduced. "This means," they argue, "that the requirement
(which positivists) express (in (A), (B), and (C)) presuppose
the truth of this postulate. But the postulate is true only
in exceptional instances; that is, in relation to closed sys-

tems, such as penal law, that contain the rule of closure nul-
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lum crimen. When applied to the majority of legal systems,

the postulate (G)....is false. Hence it follows that the
15

three principles (A,B, and C) are jointly inconsistent."
It is demand (C), the principle of legality, that these
authors find vulnerable. This principle, they argue, "is
bound up with the ideologies of Positivism and Liber~alism.A"16
Early positivists tried to provide legal systems with exten-
sive codification. Legislation could not, however, anticipate
every contingency and therefore could not provide a 'complete!
legal code. Without such a code, the principle of legality
could hardly be insisted upon. "Indeed, many an attack on
positivism," write Alchourron and Bulygin, "has had as its
sole aim widening the set of admissable (valid) norms by in-
tegrating it with customary law, moral principles, natural law
judicial precedent and the like, But the next step is to as-
cribe to the set that has been enlarged in this way the same
characteristic that it had before --in the positivist concep-

tion-- that of being closed".17

Such enlargements add to the
normative completeness of the law but they do not necessarily
close it to the possibility of judicial discretion.

Dworkin's objective is to put forward a "liberal"
theory of law}18 In his paper, '"Judicial Discretion', he is
primarily concerned with the problem of normative complete-su
ness. Even here a species of 'disjunctivism' arises between
Dworkin and the positivists (Hart in particular): Dworkin
prizes completeness above coherence, He would rather ensure
that the system be efficient to its assigned tasks --the
achievement of justice-- against the possibility that the sys-
tem would thereby be reduced to incoherence and to the danger
of inconsistency through the vagueness of its operations.
Hart, however, would prefer consistency over and against com-
pleteness when the two come into conflict., If one is to make
any sense out of Hart's introduction of judicial discretion
into his theory of the legal system, then it must be viewed as

an attempt to augment his basic system. His basic system
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emphasizes the virtue of consistency. This emphasis threatens
the completeness of the system; therefore, the system is aug-
mented by judicial discretion. Such augmentation, of course,
threatens to set up a rival authority to that of the legal
order, It is at this point that Hart's theory is most vul-
nerable; and it is here that Dworkin begins his attack. It is
worth stating, in broad terms, the nature of the dispute: The
demand for consistency is often expressed in the negative the-
sis that the rule of law is not rule by fiat; it is not arbit-
rary. Arbitrary rule is most likely to result in an incoher-
ent authority. The positive thesis is extremely hard to ex-
plicate, and legal systems seem to come short of the (ideal)
goals set for them --justice, for examble. Completeness would
seem to be the harder virtue to achieve; but this is not =~
clearly so, especially if one is willing to reduce one's stan-
dards of consistency. Both the positive and negative theses
are expressed in the opening lines of Dworkin's paper, and
which if not carefully considered almost alone allow him to
win the case for completeness as against consistency:

"To the layman", writes Dworkin, "a lawsuit or a trial
is an event in which a judge determines a controversy by ap-
plication of established principles /this is his positive the-
sis/, rather than new principles to dispose of the case [this
is his negative thesisj."19

The ideal of completeness is emphasized in the very
next sentence: _

"He /[the layman/ knows that individual judges may fail
this ideal of justice...."zo

"Ideals" are the parameters of completeness for a sys-
tem. Also in speaking of "this" ideal, Dworkin does not seem
to appreciate the complexity of his first sentence, specif-
ically its negative thesis, In the abstract of his paper,
"Dworkin on Judicial Discretion", G.C. MacCallum sees Dwor-
kin's basic argument to be as follows:

"If persons subject to an official's decision are en-
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titled as of right to some particular decision --viz., the
‘correct' decision--, then the official has no discretion.
There are such entitlements in all relevant judicial cases.
Therefore, judges have no discretion in these cases."21

"Interest" is a relative thing. The most fruitful in-
terpretation of MacCallum's remarks is that he sees Dworkin's
main concern to be the problem of normative completeness in a
legal system. When viewed against the backdrop of the prob-
lem of consistency and Hart's position, one wonders if any ar-
gument for the completeness of a legal system can be coherent-
ly established: namely, that!'there are such entitlements in
all judicial cases.! It must be in this sense that this ar-
gument is the only "interesting" one to be found in Dworkin's
paper. The "rationality" of a system which claims such'"com-
pleteness" is being questioned,

Dworkin's main target is 'judicial discretion'. This
suggests that he does not see the larger generic and system-
atic problem of indeterminacy in law. In his preference for
completeness (trying to assure justice, to assure that one's
rights and entitlements are recognized) Dworkin fails to real-
ize that Hart's emphasis on consistency (in conflicts between
the two) is, in its own way, trying to assure these very same
ends. He demands control of decisions by public standards,
developed in the community and the profession over time, ra-
ther than control by the systematic device of a rule of recog-
nition.22 This demand may merely exchange private prejudice
for public prejudice, judicial discretion for public discre-
tion. This again suggests that Dworkin does not fully appre-
ciate the larger systematic questions of institutional design.
Dworkin can not see how goals "enter" the legal system.

Hart's use of his rule of recognition will not do ~--otherwise,
he would not have allowed judges discretion. The recognition
procedures for goals and their ranking in law, becomes the
central preoccupation of Dworkin's legal philosophy. Positiv-
ists believed that in admitting goals into law (other than
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under the discretion of judges) one jeopardized other highly
valued aspects of the system; namely, the principle of demo-
cratic theory that popular rule is required because obligation
must be based on some form of consent, and the rationality
that finds retroactive laws essentially absurd. Positivists
therefore argued for judicial subordination and the rejection
of vague law.

The central issue concerns the development or discov-
ery of a systematic structure that will resolve conflicts
which arise out of the need for both consistency (clarity) and
completeness (decidability) in a legal system. It is desir-
able both to achieve one's goals and to know when they have
been achieved: these are the reasons why completeness and
consistency are accounted virtuous, Both are highly prized,
and any theory that allows one to be traded off against the
other will fail to be fully satisfactory in practice. Thus
Hart and Dworkin fail in different directions. The form of
an acceptable theory is thus more complex than is contemplat-
ed by either of these authors. They believe that a static,
once~and-for-all resolution is possible. What is in fact re-
quired is the development of the inner dynamic of the law,

The Causal Theory, outlined in PART ONE, offers a realistic
alternative,

It is to the credit of Common Sense brands of philoso-
phy that the zeal for logical consistency is tempered. Dwor-
kin's "layman" represents this point of view. However, a bet-
ter way of exhibiting the full force of such common sense ar-
guments is to take them to be asserting the existence of a

prima facie case. With such cases argument begins. Presump-

tion of correctness is established, and the burden of proof is
placed upon those who would challenge that correctness.,
The prima facie case behind much of Dworkin's "layman"

is that in combining both the function of legislation and the
function of adjudication one threatens the legal system with a

form of incoherence, the possibility of inconsistency. To es-
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tablish this position one need only imagine a two-person soci-
ety: The Citizen could hardly be expected to follow the or-
ders of the Governor if it were not possible to discover what
those orders were until after he had 'disobeyed' them. The
language in which normative discourse is framed is severely

strained in such contexts. From this prima facie position the

argument would continue: This incoherence is the threat posed
by judicial discretion. In order to prevent it, the judge
must be supplied with sufficient legal materials to provide a
legal remedy for each case brought before his court. This is
to say, that the generic case must be resolved in the legal
system (that is, elaborated in a general and abstract way), so
that the judge, through the exercise of his skill and training
need only apply it to the specific concrete case: 1i.e.,, the
system must be complete. Judicial discretion thus seems, par-
adoxically, to threaten the completeness of the system, when
initially it was introduced by Hart primarily to augment an
incomplete structure. Thus one arrives again at Dworkin's
. crucial second premiss and must ask:

How can one establish that there are always sufficient
legal materials (a body of entitlements) such that the system
need never be augmented by judicial discretion? (Remember,

that the prima facie argument is that introducing !'judicial

discretion' into a legal system can result in internal contra-
dictions through the creation of a competing authority.) Dwor-
kin's argument in "Judicial Discretion" seems to be singularly
unhelpful. It is in his paper, "Hard Cases", that one finds
Dworkin!s answer. "Hard Cases" will be considered in PART
THREE of this thesis. At this point, my primary concern is
Dworkin's conception of the differences between his and Hart's
positions and the character of the general problem with which
they are involved.

Positivists correctly argue that their system does not

necessarily lead to internal contradictions. In this way,

positivists manage to resist increasing their system's com-
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plexity, and thereby maintain a degree of simplicity in the
design of their legal system while achieving a form of com-
pleteness. Simplicity of design is of course desireable, be-
cause it makes it easier to comprehend and to apply the system
in pracfice. To reject judicial discretion because it has the

possibility of leading to an incoherent structure seems ex=r=

treme to positivists --especially when such a rejection
threatens to erode the basic consistency of their system and
its attendant clarity through the erection of vague and pos-
sibly incoherent standards.

- Dworkin argues that judicial discretion should be re-
jected, even if this involves sacrificing a degree of consis-
tency by allowing public standards to affect judicial decis&
ions. In the analysis of this position it will be crucial to
understand exactly how Dworkin would have such "public stand-
ards'" determined and elaborated in adjudication., In fact,
Dworkin would want to argue that he sacrifices none of the
virtues of consistency found in the posgitivist model of law,
but rather provides a more consistent structure without sacri-
ficing the elements of law valued by positivists. But the ar-
gument is long and quite involved. At this point, it would
seem that at best Dworkin has only substituted public for ju-
dicial discretion -- as was said before. Yet, by allowing
such vague standards a roleiin adjudication, he has assured
the judge sufficient materials to resolve all cases brought
before him. But this increases the uncertainty as to what
those decisions will be, and so jeopardizes the coherence and
consistency of the legal system.

Dworkin has yet to establish his second premiss. This
premiss amounts to the claim that judges never make law but
only find it. Embedded in this claim is the prima facie case

about the ultimate incoherence of combining the functions of
legislation and adjudication. "Ultimate":in the sense that it
cannot serve as the basis of a systematic presentation; i.e.,

it attacks the 'independence' of the system. Dworkin, hows.
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ever, does not establish in any significant way,that his sec-
ond premiss is correct. He says that judges say they find
law and do not make it. He says that "laymen" expect judges
to find law and not to make it. He argues, along with Hart,
that our normative language would not be applicable to a sys-
tem that generally had judges making rather than applying law
--even for Hart, judge-made law is the exception and not the
rule, Of course, the correctness of all that Dworkin says de-
pends on the correctness of his second premiss; mainly, that
there are always sufficient legal materials to resolve any
case, Granted, mankind has a lot invested in the correctness
of these views. The radical argument of the Realist, however,
is still possible: The layman and the judge are mistaken and
normative language is in fact not applicable to legal systems.
All that Dworkin has done is to show the internal connections
off a structure that is questioned as a whole. He has shown
that if certain items are to be removed from the concept of
law then this entails that other items must also go. The ra-
dical argument continues: What must be produced is a system
which can effectively achieve its goals without sacrificing
either consistency or completeness. Neither Hart nor Dworkin,
so far in this analysis, produces such a system. At best,
Dworkin reduces the persuasiveness of some of the Realist's
more positive programs (for example, those which emphasize the
descriptive-~empirical study of the judicial process).

What is instructive is that the radical, Realist re-
jection of system, opposed by both Hart and Dworkin, has led
to a deeper understanding of the complexities involved in de-
signing a legal system. In rejecting the theory for the prac-
tice of law, the Realist has challenged theory to respond sat-
isfactorily to practice., Of course, the complete rejection of
theory on the part of some Realists consigns that view ultim-
ately to dogmatic isolation. The work of theorists who reject
practical problems, on the other hand, can expect to suffer
from neglect. Dworkin does not fully appreciate the issue
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behind the Realist's position (the radical argument) or Hart's
position (the argument from hard cases). Especially when his
argument for his second premiss seems to amount to the follow-
ingﬁ

'We have a lot invested in the view that persons sub-
ject to an official's decision are entitled as of right to
some particular decision in all relevant judicial cases, This
is a view as to what the law is and ought to be like. Because
we have so much invested in this view, we can not give it up.'

In fact, Dworkin's latest defence of his theory ends in
a similar stance.23 But this is not the issue. It is rather
the correctness (the rationality) of this view that is ques-
tioned. Even though some Realists, in their enthusiasm to
show that law was not the embodiment of Necessity, may have
suggested or even openly advocated the feasibility of radical
alternatives, their criticism of existing theory was to the
point. Theory to the Realist did not have any apparent ap-
plication, and in fact often retarded the practice of law,.

In Dworkin's later paper, "The Model of Rules",2? the
problem of whether or not normative completeness can serve as
a realistic ideal takes on a different shape. The problem
that begins to emerge is not so much whether or not the legal
system must be augmented but rather how it is to be augmented.
Dworkin's arguments, however, are not definite enough , in
this paper, to resolve this issue. But he does refine his
concept of discretion and thus his dispute with Hart. He ar-
gues that judges exercise discretion in two senses only. He
distinguishes among three senses of judicial discretion: 'di-
scretion-1', that judges must exercise judgement; 'discretion-
2', that judges have the last word; 'discretion-3, that judges
are not controlled by standards dictating a particular decisi~
ion.25 He finds that legal philosophers have a difficult time
distinguishing between discretion-1 and discretion-3.26 This
is hardly surprising, for this 'inability' is in fact part of
Dworkin's substantive argument. This is brought out clearly
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if one interprets Dworkin as arguing that in order to make
ééhse out of positivist claims one must posit a third sense
of discretion. Unless Dworkin is understood in this way, a
contradiction seems to arise in his presentation of the term
tdiscretion'. First,he writes:

"The concept of discretion is at home in only one sort
of context: when someone 1s in general charged with making
gecisions subject to standards set by a particular authority."

7

But when he writes about discretion-3, he says:

"We use 'discretion' sometimes ... to say that an of-
ficial ... on: some issue ... is simply not bound by stand-
ards set by the authority in'question."28

In order to make sense of these passages, one must un-
derstand Dworkin to be arguing that if 'discretion', as used
by positivists, is to make any sense then it must be used in
the sense of discretion-3. It does not seem to make sense to
speak of"law" where there is no authority purporting to govern
decisions. And judicial action, as judicial action, does not
make sense other than as the application of law. It would
therefore seem to follow that judicial discretion-3 is not ex-
ercised by judges -- simply because there is no such third
sense. The argument seems to be that the positivist thesis,
which amounts to establishing judicial discretion-3, can only
make sense in terms of the other two senses of discretion;
senses which in no way attack the fundamentals of the legal
system. Thus, adapting Dworkin's argument, the positivist
thesis is either trivial or incoherent. It is of course in-
cumbent upon Dworkin to demonstrate that it is possible to ex-
plain the phenomenology of judicial decision without positing
discretion-3. In part, Dworkin is challenging the positivist
belief that there is no alternative to admitting judicial dis-
. cretion-3 into the legal system. PART THREE of this thesis
. considers Dworkin's alternative.

The more difficult part of Dworkin's argument, in "The
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Model of Rules", 1s his claim that it is the positivist con-
ception of law as a "system of rules" which leads the positiv-
ist to the error of supposing that judges must exercise dis-
cretion—3.29 The nerve of his argument is that law, conceived
as a system of rules, is insufficient to the task of explain-
ing how judges decide questions of law, especially in hard
cases; such a system must be augmented by the positivist with
some form of judicial legislation. Dworkin, however, augments
rules by principles and pictures law as a system of entitle-
ments, Dworkin's distinction between rules and principles is
crucial to his account. Principles, unlike rules, Dworkin ar-
gues, have a dimension of weight and therefore do not function
like rules in an "“all-or-nothing" way, but are balanced one
against the other.go Dworkin's conception of a rule is that
of a rule-of-thumb. Principles and not rules are central to
his concept of law., He rejects the view that his and Hart's
positions differ only in emphasis.31 He believes that there
are fundamental differences between their views, He rejects
the positivist concern with the "independence" of law, arguing
for a "connection'" between "law" and "morality". In rejecting
discretion-3, Dworkin has had to supply the judge with suffic-
ient legal materials of a type (principles) which would allow
the judge to provide a '"legal" remedy for each case brought
before the court. In order to do thi#s he has had to question
Hart's conclusions which were supposedly based on standards of
clarity and decisiveness. Thus, his attack on Hart's rule of
recognition and its role in the legal system. Hart's and
Dworkin's approaches are the same in this respect: each is
willing to sacrifice certain featuresof the legal system in
order to achieve the goals of the legal system. They differ
in respect to the features each is willing to sacrifice.
Dworkin's prescription would deliver a shabby product. Hart's
prescription would deliver a better product; however, delivery
would not be assured.

The issue that emerges between Hart and Dworkin does
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not so much concern the completeness of the legal system, as
it does its augmentation. It is only in his paper, "Hard Cas-
es", that this issue clearly emerges,
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PART THREE: Hard Cases
A. The Rights Thesis
(i) Principles and Policies

Dworkin's paper, "The Model of Rules'", provided philo-
sophy with a strong critique of positivism, but it did not of-
fer an adequate altermative. There were crucial questions,
but no sound answers. Of the positivist theory of obligation
Dworkin writes:

This theory holds that a legal obli-
gation exists when (and only when) an es-
tablished rule of law imposes such an ob-
ligation. It follows from this that in a
hard case -when no such established rule
can be found- there is no legal obligation
until the judge creates a new rule for the
future. The judge may apply that new rule
to the parties in the case, but this is ex
post facto legislation, not the enforcement
of existing obligation.

The positivists' doctrine of discret-
ion (in the strong sense) required this
view of legal obligation, because if the
judge has discretion there is no legal right
or obligation -no entitlement- that he must
enforce. Once we abandon that doctrine,
however, and treat principles as law, we
raise the possibility that a legal obli-
gation may be imposed by a constellation of
principles as well as by an established
rule., We might want to say that legal ob-
ligation exists whenever the case support-
ing such an obligation, in terms of bind-
ing legal principles of different sorts, is
stronger than the case against it,

Of course, many questions would have
to be answered before we could accept that

‘view of legal obligation. If there is no
rule of recognition, no test for law in that
sense, how do we decide which principles are
to count, and how much, in making such a
case? How do we decide whether one case is
better than another? If legal obligation
rests on an undemonstrable judgement of that
sort, how can it provide a justification for
a judicial decision that one party had a
legal obligation? Does this view of obli-
gation square with the way lawyers, judges
and laymen speak, and is it consistent with
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our attitudes about moral obligation? Does
this analysis help us to deal with the clas-
sical jurisprudential puzzles about the nat-
ure of law?

These questions must be faced, but even
the questions promise more than positivism
provides. Positivism, on its own thesis,
stops short of just those puzzling, hard cas-
es that send us to look for theories of law.
When we reach these cases, the positivist
remits us to a doctrine of discretion that
leads nowhere and tells nothing. His pic-
ture of law as a system of rules has exer-
cised a tenacious hold on our own imagin-
ation, perhaps through its very simplicity.
If we shake ourselves loose from this model
of rules, we may be able to build a model
truer to the complexi§§ and sophistication
of our own practices,

Dworkin's most complete answer to these questions is to
be found in his paper, "“Hard Cases".33 His alternative to the
positivist model of law is based on his "Rights Thesis". The
thesis holds"that judicial decisions in civil cases ... char-
: acterist%gally are and should be generated by principle not
policy".34 According to the rights thesis, "judicial decis-
ions enforce existing political rights....Political rights are
. creatures of both history and morality: what an individual is
entitled to have, in civil society, depends upon both the
practice and the justice of its political institutions."35
Coval and Smith argue that Dworkin's conception of a principle
is ambiguous between that of a second-order rule and a value
or goal of the legal system.°® It is this confusion that
leads Dworkin to distinguish between principles and rules on
the basis of their mode of affecting decisions: "Rules" oper-
ate in an "all-or-nothing" fashion and at certain points they
do not offer any further guidance. Conversely, "principles"
can always provide direction; however, their influence dep-
ends on their weight and they must be balanced against com-
peting prifhcipies.

Dworkin believes that rules can not provide sufficient
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guidance in all cases because there is always the possibility
of vagueness and the need for interpretation. When the word-
ing of a rule provides vague or ambiguous directions, quest-
ions arise as to how judges should and do proceed. The work-
ing assumption is that the guidance provided by rules comes
to an end in a specified way, while the guidance provided by
principles is pervasive,

Law is not primarily an affair of rules to Dworkin, but
rather one of principle837; rules can be "“generated" by either
arguments of policy or arguments of principle, While it is
permissible for rules to be generated in the legislature by
both sorts of argument, it is only permissible for rules to be
generated in the courts by argﬁments of principle. The con-
ception of a rule in "Hard Cases" is that of a rule-of-thumb:
In most situations, following the exact wording of the rule is
more-or-less successful, more-or-less acceptable, This con-
ception of a rule definitely does not have the systematic
. character of the rules found in the Causal Theory. In the
Causal Theory, a rule is related to the legal system as a
whole., In Dworkin's theory rules are merely convenient devic-
es. They can not be flexibly adapted to new situations, but
must be replacéd by entirely new rules. Dworkin is resistant
to theories that attempt a systematic’explication of law, His
reasoning is not clear --perhaps it arises from his belief in
the viability of his own theory of law as an affair of prin-

- ciples, On Dworkin's theory, rules and standards (policies

or principles) are separate and are not seen as part of an in-
tegral unit. His treatment of rules as rules-of-thumb re-
quires no explication because of its simplicity; but his
treatment of principles does require explication --he must
show how the abstractions of principle can provide concrete
guidance, specifically in "hard cases", (It is worth nremém:
bering that Dworkin's conception of principles is‘ambiguous
between second-order rules and values, and his conception of

a rule is so crude that it can not but fail to provide a chal-
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lenge to his conception of principles. The concept of a rule
developed by the Causal Theory is a substantial challenge to
Dworkin's thesis.,)

It is to simplistic to say merely that Hart in his the-
ory augments rules by discretion or policy, while Dworkin aug-
ments rules by principles, Their differences seem to be mere-
ly a matter of emphasis -- both see the need for augmentation.
They differ in their conception of how law is to be extended
in hard cases. For Hart, the concept of rules, and its atten-
dant utilities of clarity, datability, and regularity, repre-
sents that feature of law that should have priority in hard
cases., This is not to say that he does not see law as a pur-
posive structure, He argues that the goals of a complex sys-
tem such as law will.::necessarily involve indeterminacies in
their application. This shows indirectly that clarity is one
of the desiderata of the utilities valued in law. For Dworkin,
rules are secondary and dependent artifacts of the law; legal
standards are primary. Dworkin sees the utilities of having
clear and datable regulations. Yet Dworkin sees his differ-
ences with Hart as more than a matter of emphasis. In order
to substantiate his claim he further refines his conception of
positivism. Where positivism would allow rules to be augment-
ed by considerations of '"policy", Dworkin would only allow
considerations of "principle" to affect decisions in hard
cases, This distinction between principle and policy must be
carefully appraised.

"Principles," writes Dworkin, "are propositions that
describe rights; policies are propositions that describe
goals. But what are rights and goals and what is the differ-
ence between them? [Rights can be distinguished from goals/ by
fixing /i/ on the distributional character of claims about
rights, and /ii/ on the force of these claims, in political
argument, against competing claims of a different distribution-
al character. .../This/ formal distinction does suggest ...
that we discover what rights people actually have by looking
for arguments that would justify claims having the appropriate
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distributional character, But this distinction does not it-
self supply any such arguments."38

Dworkin has reversed the natural order of analysis: Cer-
tain states of affairs are treated as "rights", not, as Dworkin
would argue, because the benefits and burdens of maintaining
them are universally distributed, but rather because they are
valued so highly. It is because they are valued so highly that
they are treated as "rights", and demand universal Support. Of
course Dworkin recognizes this when he says that his "distinc-
tion does not itself supply any such arguments." But if it
does not, then what is its use? Perhaps one can use his dist-
inction to identify the rights persons "believe" they have,
but surely not to identify the rights they do have. Rights
must be based on those states of affairs that are in fact
highly regarded by the community. Thus, a person may be mis-
taken about his rights and so mistakenly attribute a universal
distributional pattern to them. The substantive principles
must be established before the formal analsis can make sense.
Human and civil rights would be such principles and could be
identified with the highest aims of a society's morality. This
would give good reasons for attaching a universal distribution-
al character to such ainms,

For Dworkin, the distributional character of "goals" is
not universal, but differential. "In each case distributional
principles are subordinate to some concetion of aggregate col-
lective good, so that offering less of some benefit to one man
can be justified simply by showing that this will lead to a

greater benefit overall.“39

(ii) Majorities and Minorities
Unlike legislators, who must stand for election, judges
are relatively independent of such democratic controls., Leg-
"islation ean always be supported by some such argument as the
following: It is readily concededtthat, other things being
equal, there is a need for the procedure.of majoity-voting as

a minimally acceptable decision-making device; therefore,
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there are sound reasons for demanding compliance with majority
programs, other things being equal. It -is Dworkin's view that
such arguments are not available to support the decisions of
an independent judiciary, especially in hard cases. When que-
stions of rights arise, he believes that judges may have to
decide against a majority benefit, It is never clear, however,
that the protection of rights is not in fact a great benefit
to the majority, representing higher, more long-term, interests.
Dworkin fails to elaborate his examples of "policy" arguments
to the degree where such issues could be clarified. Some mech-
anism, such as majority-voting, is central to Dworkin's con-
ception of how "arguments of policy" generate decisions regard-
ing social welfare, The result of such a procedure is not al-
ways acceptable. Nevertheless, it forms the central decision-
making procedure in a democracy. Through this mechanism the
official policy of a society is created, and the society's cor-
porate will finds expression. The rationality of such a pro-

. cedure, and the policy arising from its use, will depend on
how it is limited; that is, how policy is allowed to be modi-
fied in its application. YArguments of policy" essentially
serve to establish a majority benefit. Policies are programs
or standards which arise from social practices based on major-
ity-rule. Such practices would be legislatures, elections,
and referendums. A "sound" policy argument would advance a
standard acceptable to a majority of citizens.

In democratic theory standards effected on the basis of
arguments of policy have a strong prima facie appeal. Yet,

given the nature of the human condition, such majority decision
will not always be "correct". .Normally judges can follow the
wording of a statute, arguing.that it represents official pol-
icy. Simply following official policy in cases where the pol-
icy is uncontested can be based, argues Dworkin, on an *“argu-
ment of principle". He writes that "unoriginal judicial deci-
sions that merely enforce the clear terms of some piainly val-
id statute are always justified on arguments of principle,

even if the statute itself was generated by policy."40 The
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"principle" involved must be this: If a standard is generated

by a "recognized" social mechanism and is uncontested, the
judge can infer that to follow the standard is to produce a
majority benefit. He may also assume the system, as a whole,
is sound and healthy. But what makes this a "principle"? 1In
an adversary system, such as common law, judges traditionally
do not initiate new lines of investigation, The judge decides
between the parties to a dispute, on the basis fact and the law
as presented by competent advecates. To designate such stand-
ards as principles, rather than as policies, has no virtue. In
hard cases standards would be challenged; consequently, the
inferences and assumptions they allow would also be challenged.

It is recognized in democratic theory that majority-pro-
cedures will not always provide correct decisions. Conditions
of uncertainty and bias can lead to honest error or outright
abuse, Majority rule can degenerate into majority tyranny. If
the practice of majority rule is to be rationally acceptable,
it must be willing to be openly challenged. After all, offic-
ial policy is only given the presumption of correctness.

The criterion Dworkin uses to identify "arguments of
principle" would seem to be those arguments that seek to esta-
blish acceptable grounds for limiting majoeity rule and for aug-
menting it. Dworkin finds this practice in the institution of
rights. Apparently, arguments which seek to limit majority
rule demand a basis independent of the majority decision-making
procedure. Initially, the demands of justice, human dignity,
and equality seem to provide alternative grounds for deciding
cases. Perhaps in normal cases, the justice, fairness, respect
for human dignity and equality of democratic proceedings are
implicit and unchallenged. In hard cases the caracter of pro-
ceeding in accordance with majority rule is called into gquest-
ion, It appears that the distinction between "rights" and
"goals" reduces to the difference between normal cases and
hard cases., What is implicit in the justification of normal
cases is forced to become explicit in hard cases.

Legal practices and institutions are premissed on the
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belief that they should and do pursue generally acceptable ends
through generally acceptable means. The legal enterprise open-
ly admits to its limitations and is amenable to modification.
Perhaps one of the reasons for apprehension over judicial dis~
cretion is that it does not seem open to challenge. As previ-
ously mentioned, the Causal Theory argues that the law can be
systematically challenged at four points. At these points the
law allows exceptions to be written, thus allowing change while
preserving the integrity of the system. Dworkin, in arguing
for the institution of rights, suggests that some extra-system-
atic challenge to a rule of recognition, which is in the form
of majority standards, is not only possible but must be recog-
nized.

To be critical and justificatory of majority practices,
Dworkin believes, the institution of rights must have a morally
independent basis. The positivist doctrine, which separates
law as it is from law as it ought to be, prevents the elabor-
ation of the law's justificatory theory. Insofar as the prac-
tice of rights can be clarified, and its effects on the general
system of law predicted, there is nothing preventing its inte-
gration with the basic system of rules. Majority rule will not
always produce decisions in accord with society's more basic
program, This requires judges to find alternative grounds for
their decisions. This is a very general form of the problem
of indeterminacy in the application of any system of standards.
The constitutional process is the fundamental level of polit-
ical activity; it finds its expression in the basic goals and
ordering of the matrix. One's legislative rights and adjudica-
tive rights are derived from this process. Dworkin argues that
the question of rights is integral to the judicial process.

The "integralness", however, is made ambiguous by his denial
of a clear and systematic entry procedure. Obscurity arises
from his view that a rule of recognition is incompatible with
a system which allows considerations of rights and principles
full play. Apparenly he believes that, by accepting a rule of

recognition, one is comitted to the requirement that basic
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rules of logic and ethics be ruled upon by positive law.

(iii) The Collapability of Principles and Policies

Dworkin distinguishes principles from:peolicies in three
ways, They differ in distributional charater, in force, and
in the direction offered in adjudication. Principles and rig-
hts, unlike policies and goals, promote states of affairs which
are distributed universally. This asymmetry becomes a major
bifurcation in Dworkin's philosophy of law: "The bulk of the
law -~ that part which defines and impéments social, econonmic,
and foreign policy -- can not be neutral., It must state, in
its greatest part, the majority's view of the common good.
The insitution of rights is therefore crucial because it rep-
resents thesmajority's promise to the minorities that their
dignity and equality will be reSpected."41

This does not seem so crutial once one remembers that
there are several majorities and minorities in modern democra-
tic states. A man can belong to several majorities and minor-
ities simultaneously. What Dworkin describes as the practice
of rights is in fact part of the defeasible conditions used in
elaborating the society's official policy. Common goals do
not compete with individual rights because all policy is con-
stitutionally premised on a recognition of rights. The Causal
Theory shows that such "conflicts" can be reduced to an order-
ing problem, contingencies which the system has provided for.
The constitutional protection of rights represents a basic
government policy. Thus, it is proper to demand special argu-
ments to circumvent it. For Dworkin, there are "only three
sorts of grounds that can be consistently used to limit the

42 Such limitations must be

definition of a particular right."
consistent with the essential nature and purpose of the insti-
tution, which is to protect human dignity and equality. He
does not see, however, that these limitations call into ques-
tion his characterization of rights and goals. This distri-
butional asymmetry between rights and goals can be reduced to

the relative order of these standards in the matrix. There
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are three specific grounds upon which rights can be legitim-
ately compromised.

"First, the government might show that the values pro-
tected by the original rights are not really at staké in the
marginal case (non-paradigm case), or are at stake in some at-
tenuated form. Second, it might show that if the right is in-
clude the marginal case, then some competing right in the
strong sense...would be abridged. (Dworkin distinguishes be-
tween rights in strong and weak senses. In the former, inter-
ference is wrong. Perhaps one has a right, in the strong
sense, to drink oneself to death, and it would be wrong for
others to interfere. As a prisoner-of-war, one has a right,
in the weak sense, to attempt escape. One has no duty to not
try, and others have no duty to not interfere.) Third, it
might show that,if the right were so defined, then the cost to
society would not be simply incremental but would be of a deg-
ree far beyond the cost paid to grant the original right (par-
adigm right), a degree enough to justify whatever assault on
dignity or equality might be invo*lfved."43

The matrix of values exposed by the Causal Theory pro-
vides a general account of these three "grounds", for they
touch upon standard adjustments occurring within the legal
system, The first argues that a right is not compromised if
the values the right seeks to promote are not really being at-
tacked. In effect, the governmment's action is more or less
consistent with the (b)-goals of the system. The second ar-
gues that certain values can not be compromised merely by a
claim equal in weight. That claim must also be equal in kind
if it is to succeed. This authorizes the government to res=::
trict the rights of individuals to protect equal distribution
of such rights throughout the population. There is nothing
magical in such authorization; in allowing governments such
licence, citizens are indicating their high regard for certain
standards, "Equality in kind" between standards can be equat-
ed with "having the same relative standing in the matrix". .
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rights., The "force" of such claims must generally defeat ap-
peals "to any of the ordinary goals of political administra-
tion."46 Again, this "force" can be explained by explicating
the relative position of values in the matrix of the legal
system. There does not appear to be any substantial differ-
ence in the nature of these two sorts of political aims as
Dworkin tries to argue.

Besides the difference in distributional character and
the force of claims to rights and goals, a third distinction
remains to be examined. Dworkin argues that if all judgements
made by courts were entirely justified on argumenté of policy,
the "gravitational force" of the practice of precedent could
not be accounted for.47 Dworkin distinguishes between the
"enactment force" and the "gravitational force" of political
decisions. Decisions based on policy have only "enactment
force'", while decisions based on principle also have "gravit-
ational force". The enactment force'is limited to the words
of a decision. Dworkin argues that it is too simplistic an
account of precedent to say that judges, "when they decide
particular cases at common law, lay down general rules that
are intended to benefit the community in some way. Other jud-
ges, deciding later cases, must therefore enforce the rule so

that the benefit may be achieved."48

He is vague about the
way in which such policy arguments establidh the existence of
a community "benefit"., He is not thinking about arguments
which claim that a particular decision is in accord with the
system's matrix of values., Thus, it is not clear what he
means by a "benefit"., He writes: "The gravitational force of
a precedent may be explained by appeal not to the wisdom of
enforcing enactments, but to the fairness of treating like ca-
ses alike."49
If the enactment force of a decision means that the de-
cision enforces a pre-existing ordering of wvalues in the mat-
rix, then what is added by insisting that like cases ought to

be treated alike? Is this not just to reiterate that all cas~



34
When seen in terms of position within the matrix, the third
ground becomes more intelligible. The third ground demands
that 1f the values protected by the institution of rights are
to be sacrificed to other "kinds" of values represented in the
legal system, then the compromise must be one of significance,
This third argument demands that simple utilitarian functions
be restricted with regard to these values, This third ground
reveals a concern with systematic adjustments taking place
within the legal system. This inner structure is made explic-
it in the Causal Theory. Measurement of various utilities in-
volved will have to be cognizant of the structural relation-
ships of the legal system, and specifically the ordering of
goals within the matrix.

Dworkin argues that rights, unlike goals, are not "sub-
ordinate to some conception of aggregate collective good."44
But this is not clearly so: First, one can see that 'goals"
are political aims low in the matrix of the legal system, and
therefore more dynamically ordered and less stable than aims
characterizeddas"rights". Second, if certain rights are
granted, on the mere contingent ground that one is human, then
(other things being equal) there is little that could happen
that would require the original grant to be revised. Since
the attribute of "humanness" is distributed universally
throughout the class of agents addressed by the legal system,
differential considerations rarely, if ever, arise, The
"rights" of animals, the unborn, the insane, and demigods
raise embedded questions of policy. This suggests that Dwor-
kin's distinction can not bear close scrutiny, for upon clos-
er examination the universality of the rights involved depend
upon implicit contingent premises, He argues that rights may
be compromised by policy when "a goal of special urgency" is

involved.45

However, it is never clear how such "compromises"
are settled on the basis of principle rather than policy. At
such junctures, he contends that he is arguing not about the

vdistributional character" but about the "force" of claims to
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- es ought to be determined according to the ordering of values
as set out in the matrix? Questios of fairness can be reduced
to questions concerning the system's criterion of relevance:
It was mentioned that, according to the Causal Theory, stand-
ards (policies and principles) can function as either second-
order anomaly resolving rules or as high order descriptive
statements of the teleology of the law providing the criteria
of relevance of the legal system. It is ambiguous between
these two functions to simply argue that courts must apply the
principle of fairness, that like cases be treated alike. The
system must supply examples or paradigms of what constitutes
fair and equal treatment, and what constitutes wvalid excep-
tions to such central cases. If it does not, standards of
fairness will have no content,

Even here, where the issue seems most clearly one of
"principle", policy considerations are necessarily involved.
Once one sees that policies (lower-order aims) relate to prin-
ciples (higher-order aims), the difference between the gravit-
ational force and the enactment force of a political decision
collapses. Behind the question of "gravitational force" is
the general matter of relevance and the teleology of the sys-
tem. Dworkin thinks the enactment force is found in decisions
based only on policy because he can not see the connections
between such loweréorder aims as '"goals" and such higher-ord-
er aims as "rights". Since Dworkin's distinction between pol-
icy and principle fails to maintain its basis in distribution-
al character, in the force of a claim, and in the gravitation-
al/enactment dichotomy, hig rights thesis, that judges decide
only on the basis of principle, is seriously undermined. The
way he arrives at his rights thesis is instructive.

"Arguments of policy", writes Dworkin, "justify a pol-
itical decision by showing that the decision advances or pro-
tects some collective goal of the community as a whole. The
argument in favor of a subsidy for aircraft manufacturers,
that the subsidy will protect national defense, is an argument
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of policy. Arguments of principle justify a political decis-
ion by showing that the decision respects or secures some in-
dividual or group right. The argument in favor of antidis-
crimination statutes, that a minority has a right to equal
respect and concern, is an argument of principle."50

The mechanism of majority-rule is central to Dworkin's
conception of a common goal. The core idea is that a subsidy
to aircraft manufacturers must be based, either directly or
indirectly, on a working political majority. The will of a
majority can change, or a new majority can be formed on the
basis of a different program. Thus conceived, the ground of
policy is forever shifting. But rights appear to have a firm-
er basis, being embedded in such concepts as fairness and eqg-
uality.

"Judges do not decide hard cases in two stages,'" writes
Dworkin, "first checking to see where the individual cons
straints end then setting the books aside to stride off on
their own. The institutional constraints they sense are per-

vasive and endure to the decision itself."51

Goals, which are
generated by arguments of policy, fail to provide institutionsz
al constraints which "endure to the decision itself", because
judges are not equipped to assess the mood of the political
majority. Also, the goals C.' a majority would accept can not
be predicted accurately enough to provide the guidance re-
quired to decide hard cases. This leads him to adopt a gen-
eral theory of law which holds that the adjudication is prim-
arily concerned with rights or principles, and only second-
arily with goals or policy. Dworkin's examples are overly
complex; as an alternative, the following situation focuses on
essentials: )

Imagine a community developing standards for allocat-
ing its educational tax money. Fifty-one percent might vote
in block to appropriate all funds for their neighborhood only,
leaving nothing for other neighborhoods. Thilis would be a
"policy". One can easily imagine other forﬁs of distribution.
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The community can also develop a "different" standard. It may
put the issue before its members in a restricted form, It may
hold that the money for education is to be distributed equally
to all neighborhoods, and the majority determines only the
"level? of spending. This would be a "principle". The crucza
ial question remains: how does a community determine whether
a particular vote will be a question of '"policy" or one of
"principle"? The answer must be in the relative importance of
the standard involved; thus, its position in the matrix will
determine its standing as a "principle" or a "policy". When
Dworkin asserts that judges must decide on the basis of princ-
iple, the most he can mean is that they must consider the
quality of their decisions as controlled by standards very
high in the matrix. Consequently, any decision a judge makes
in one case will require him, and other judges in later cases,
to show relevant cause for any departures from an established
line of judgement. When considering conflicts in "policies"
(lower-order values), resolution will obviously be found by
referring to "principles" (higher-order values). Little more
is involved in Dworkin's claim that the issue 1is one of princ-
iple rather than policy. It makes good sense to argue that
judges will also have to elaborate strong lines of policy.
But how are restrictions placed on majorities? If one looks
at the hierarchy of courts, administrative bodies and legis-
latures culminating in the constitutional process, it is clear
that ultimately there is no restriction on the "majority".
The more important the standard, the higher and more intrans-
igent is the mechanism by which it can be altered. The rest-
riction placed on the majority is one of form: It must con-
sider goals in a certain order. Certain changes must inevit-
ably be constitutional or revolutionary. The institution of
rights is more tham a "promise" of respect by the majority to
the minorities. It is based on the recognition that minority
resistance and violence can irreparably alter the body polit-

ic, It is good policy for society to place high value on
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peace and harmony among its citizens--to attend to what has
traditionally been called fraternity.

(iv) Background Rights and Institutional Rights

"The rights thesis has two aspects," writes Dworkin.
"Its descriptive aspects explains the present structure of the
institution of adjudication. Its normative aspect offers a
political justification for that structure."52 These two asp-
ects of Dworkin's thesis are not separable: The rights thesis
holde that judges should, and in fact do, carry out their ¢ald-
¢abations with the "intention" of enforcing the genuine in-
stitutional rights of those who -come to their co’urts;53

For Dworkin, the judge can not simply accept legislat-
ive announcements as unquestioned articles of faith. It is
generally held that responsibility for one's beliefs is not
transferrable, The judge must have good grounds for applying
statutes., When those grounds no longer hold, then a good case
exists for not applying legislative statutes. Judges take of-
fice, believing in the general justice and acceptability of
legal institutions. They therefore presume that there is a
.bfiha facie caseefor both the pro®edures of law and the gener-

al body of statutes, precedents, and customs. In hard cases
judges are called upon to make the grounds for this Eﬁiﬁé fac-
ié case explicit. In hard cases i1t is these grounds that are
questioned. It would seem that if a judge could be shown that
a particular rule of law was contrary to the assumed grounds
that motivated him to accept his office, then he could be
forced either to apply the rule, to resign his office, or to
revise his conception and justification of his office. The cor
crucial question is: How are such arguments to be -advanced
and defended?

Dworkin argues that such questions can not be answered
independently of some particular conception of morality. —--po-
litical,religious, or personal. This is part of his rejection
of positivism and utilitarianism, which he interprets as try-
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ing to answer these questions independently of a moral con-
text. The most general criterion of correctness arising from
Dworkin's analysis of the judicial process is one of coher-
ence:; The theory that can justify the largest body of legal
materials coherently is to be preferred.54 The assumption is
that substantial portions of the legal system are correctly
decided.

The judge thus begins by accepting the legal institu-
tions of his society as just, thereby assuming that there is a

prima facie normative case for justifying their existence. If

there is general acceptance then the judge has good cause to
believe that the morality of enforcing society's laws is

sound. The general strategy of Dworkin's judge is to use ex-
isting laws and legal institutions as grounds for establishing
a general theory which in turn can be used to justify such
1aWs and institutions. The circularity is superficial, be-
cause of the presuppositional nature of the argument., It pre-
supposes that there is a justification, a sound normative case,
for accepting the institution and applying its laws. I still
remains problematic as to just how such "institutional support"
is to be conceived. Dworkin writes that:

"If a theory of law is to provide a basis for judicial
duty, then the principles it sets out must try to justify the
settled rules by identifying the political or moral cofiecerns
and traditions of the community which, in the opinion of the
lawyer whose theory it is, do in fact support the rules. This
process of justification must carry the lawyer wvery deep into
political and moral theory, and well past the point where it
would be accurate to say that any 'test' of 'pedigree' exists
for deciding which of two different justifications of our pol-
itical institutions is superior."55

For Dworkin, such a 'test' is a problem of normative
political theory: "The test of institutional support provides
no mechanical or historical or morally neutral basis for es-

56

tablishing one theory of law as the soundest." He sees him-



40
self as arguing against the assumption of moral philosophy
57
" If a

judges duties are vague and controversial, it does not follow

"that duties can not be controversial,in principle.

that he has no duties, such that he may exercise discretion-3.
Interpreting this 'test' as one of normative political theory,
Dworkin can not accept Hart's position as neutral, Dworkin's
"theory identifies a particular conception of the community's
morality as decisive of legal issues: that conception holds
that community morality presupposed by the laws and institut-
ions of the community."58
"The Constitution," writes Dworkin, "fuses legal and
moral issues, by making the validity of a law depend on the
answer to complex moral problems, like whether a particular
statute respects the inherent equality of all men."59
Since majority rule can become majority twranny, it is
always possible that one dissenting individual may be "correct"
as to his rights and the legislature and the judiciary “wrong".
In a responsible and representative democracy there is hardly
any reason to deny that possibility. In terms of the Causal
Theory, the considerations involved here are of the following
form: Majority practices are accepted ways of establishing ac-
ceptable social policy (b-goals). In effect, it is an (a) that
tends to get a (b). Dworkin believes that when it gets a non-
(b) or a net-negative-(b), the majority practice (the invoking
feature of the system) must be circumventéd by considerations
of rights, This appeal to rights, the generalibody of princi-
ples, is never elaborated in a systematic way. How seriously
can rights be taken? Surely rights can not be taken so seri-
ously as to allow individuals a veto. When there is a conflict
of conceptions as to what an individualls rights are, it is
the society in the form of its officials that must make the
final judgement. The alternative is anarchy. At the same
time this is not to deny that any society must base its insti-
tutions on the conception of what the greater part of its mem-

bers consider good government, An individual's sense of right
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and good, however, is not always properly informed and one
must also not assume that an individual's values can be fixed
independently of the institutions and practices of his commun-
ity. There are individual interests to be sure; but one's
conception of what is to be a valued social order must be the
product of interpersonal exchange. It can not remain a matter
of purely individual choice, but must involve some extraperson-
al conception of social morality.

A claim to something as of right is conditional upon ac-
cepting that anyone in simllar circumstances would also have a
similar right. This view however is spurious if it is taken
to suggest more than that one's set of rights must be intern-~
ally consistent. If one's claim to a right is based on the
ground that one is "human" or a "citizen" then it would be
self-contradictory to deny respect to another who was making a
similar claim on similar (bona fide) grounds. It seems to be
a part of the 'grammar' of rights to argue that once the grou-
nds or standards for making a claim are met, the right must be
granted. But the business of recognizing rights becomes com-
plicated once one discovers that rights and other goals of spe-
cial urgency can come into conflict, Claims to a right can al-
so be framed in more negative terms: the claim to equality be-
fore the law might be interpreted as a demand that all discrim-
inations'between persons in a court be based only on the law's
criterion of differentiation and that all other criteria be
considered irrelevant, Criminal activity, as defined in 1law,
becomes a sufficient criterion to differentiate a person from
others. The relevance of a distinction depends on the partic-
ulér context and purpose. of the practice involved.

The right to a fair trial has two sides: (1) That the
law be applied fairly. (2) That the law be fair, The first
requires that decisions be justified intterms of the rules of
the practice, The second demand has always been more contro-
versial in the philosophy of law. The practice of rights also

has these two facets: First, it allows one to justify claims
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to a right by referring to what others are claimin as of right.
(Dworkin's formal definition seems to be of this sort.) Sec-
ond, it allows one to justify claims to a right by arguing
that the practice of rights, if it is to make sense at all,
depends on granting that right. The former justification is
given in terms of the practice, while the latter is given as a
justification of a practice. To say that someone has a right
to something, in law, is to say that someone has a justifiable
claim according to the rules and practices of the legal system.
Dworkin wants this to be a normative claim, He makes a claim
to a right in law parasitic or contingent upon the justification
of the entire practice, as it bears upon the particular case be-
fore the court. He is not denying that one can justify a claim
relative to a préctice, but he does nmot distingquish it from the
justification of a practice.. Thus, he fails to show that he is
primarily concerned with the normative weight being attached
to particular claims. It is this that suggests that Dworkin
is primarily setting forth a normative rather than a descript-
ive theory of law. When judges answer the question "What is
law?" their answer is normative and not descriptive: judges
must judge. To deny judges the power to exercise judgement is
to usurp the function of judicial office. This is a tautology;
the implications for law in having judges are oten obscured.

To say, as Dworkin does, that a judge "must...rely upon the
substance of his own judgement at some point, in order to make

69 or that a judge most rely on his own

61

any judgement at all,"
judgement is '"at some level inevitable," is to point to the
tautology that judges must be allowed to exercise judgement.
What Dworkin is pointing to is the problem of justifying a pra-
ctice, and he is arguing that certain criticisms of judging

are not critical of a particular performance relative to the
practice, but rather strikes at that which consitutes the pra-
ctice itself. That judges must at some point exercise judge-
ment is a consitutive principle of the practice of having

judges. The standards which differentiate judgements as good,
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"bad, poor, right, wrong are individuating principles of the
practice, '
That judges must decide normative questions means that
they must make normative judgements. Dworkin believes that the
crucial question is not the idea that the community's morality
counts but the idea of "what counts as the community's moral-

62 It is considerations such as

ity" in judicial decisions.
these that led Dworkin to develop a normative theory of law,
Appearances to the contrary, the judicial search for the law as
it is, is subject to the norms of judicial office that judges
are obliged, through accepting and holding office, to apply

the law in accordance with, what Dworkin calls, the political
morality of the community. Dworkin in this matter accepts a

"constructionist approach".63

Such an approach argues for
maximum integration and consistency in a person's conceptual
framework. This framework is to give precedence to one's str-
ongest intuitions regarding the correctness of specific beliefs
and actions. Intuitions which are inconsistent with this basic
framework are not to be acted upon until they can be consisten-
tly integrated. Dworkin is never clear about the mechanism

for such adjustment,

Dworkin does, however, admit that judicial Y"mistakes"
will be a factor in such conceptual integration. But if such
judicial errors are to be sensibly construed, there must be
some account of what judges should do and what the errant judge
failed to do. It would thus appear that any examination of
"the nature of the judicial process'" must make some assumption
concerning the constitution of correct judicial behavior. Such
basic assumptions will have to rest on some a priori conception
of institutional purpose and character; Dworkin does notice
this. Such assumptions, therefore, can not be purely observa-
tional, and thus not descriptive -- some premisses must be as-
sumed. Dworkin endorses the view that, in some sense, a soci-
ety's political and legal institutions must be embedded in the

moral and political conscience of its citizens. He 1is never
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explicit about how exactly such "embedding" is to take place.
One must assume that the processes of "legislation and the con-
stitutional process does not represent a form of embedding
sufficient for his purposes. Dworkin is led to argue that law,
at least in western democracies, is based on a "rights- based
deep theory of political morality":

He writes that "on the constructive model, at least, the
assumption of natural rights is not a metaphysically ambitious
one. It requires no more than the hypothesis that the best po-
litical program, is one that takes the protection of certain
individual choices as fundamental, and not properly subordinate
to a goal or duty or combination of these. This requires no
ontology more dubious or controversial than any contrary chéice
of fundamental concepts would be, and, in particular, no more
than the hypothesis of a fundamental goal that underlies the
various popular utilitarian theories would require. .../A/ny
rights-based theory must presume rights that are not simply
the product of deliberate legislation or explicit social cus-
tom, but are independent grounds for judging legislation and
custom. On the constructive model, the assumption that rights
are in this sense natural is one assumption to be made and ex-
amined for its power to unite and explain our moral convictions,
one basic progrmmatic decision to submit to the test of coher-
ence and exper‘ience."'64

Using the language of the Causal Theory, one might think
that in advancing the practice of rights over that of majority
practices, Dworkin was taking a disjunctive position: i.e.,
that when the morality of the legal institution (b-goals)
conflict with clear procedural requirements (a-goals) then the
morality must be given precedence., Fundamentally, there is no
reason why any (b)-goal (right) can not be incorporated into
the practice of law, given that the séciety is willing to make
the necessary adjustments of priorities in the matrix. A more
cogent interpretation of Dworkin's argument for the practice
of rights, however, is that he is arging that the (a)-goals of
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the system should be designed in such a way as to leave the
legal system open to the posibility of extra-systematic change.
In order to do this Dworkin wants the basic criteria of law to
be embedded in the citizenry's political conscience. A meta-
theoretic question would be whether a society would ever want
such a theory; would it want to arrange its institutions in
this way? The more crucial question is: How would such an em-
bedding be carried out? One would think that all revolutionary
governments are premissed on the grounds they used to justify
their own government. If ultimately judges are to justify
their decisions on a hypothesis of the citizens' political |
morality, extracted from the structure and the written record
of the society's legal institutions, then, unless one is able
to lead a successful revolution, such decisions are the subst-
ance of one's right to a particular judgement. This is not to
say that all judges would necessarily arrive at the same con-
clusion on any particuzar case, The question of the uniqueness-
of judicial decisions will be considered in PART THREE (B). In
PART FOUR the rationality of Dworkin's "design" will be exam-~
ined.

Legal institutions, asserts Dworkin, are only partially
autonomous. In certain cases, citizens "are expected to repair
to general considerations of political morality when they argue

65 Because of this, Dworkin distinguishes between

for...rights."
background rights, which "provide a justification of political
society in the abstract, and institutional rights, /which/

provide a justification for a decision by some particular and

specific political institutions"66

Since Dworkin argues that
political institutions are 'partially autonomous', it follows
that it-is always possible to have an institutional right ov-
erturned by some background right. One would also think that
when Dworkin develops a theory which purports to ensure that
one's "rights" would be recognized, that he was offering a

substantive rather‘than a formal criterion. He only offers

a program for elaborating the basic political morality of a
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society; it does not guarantee that that "morality" will be
acceptable to more than a working political majority. He lacks
a firm conception of the causal basis animating the legal en-
terprise,

Dworkin has at best exchanged one black box mechanism,
the discretion of the judge, for another, the conscience of the
citizenry. The theory is ultimately subjective in spirit. The
standard of what constitutes a 'correct' decision is so vague
and nebulous as to hardly supply any datable and effective pub-
lic control of the judicial process. It is questionable whe-
ther a society would want to create an office with such eespon-
sibilities, especially when it does not seem that it could
realistically be performed, If there is any such office, it
is not judicial but legislative. In interpreting the function
of the legislature and the judiciary, a judge may have to de-
velop a characterization of the soclety's political conscience
in order to resolve the case before him. But this does not
eliminate the discretionary aspect of the system. Mechanistic
rules may still operate in judicial decisions, but it is ques-
tionable if he has totally eliminated them. One must ask: If
mechanical procedures are admitted into law, does this entail

that judges must have discretion?

B. Open Concepts and Ideterminacy in Law

"About seventeen years ago," writes Noel B. Reynolds,
"Edgar Bodenheimer prophesied that both the positivist and the
realist position on uncertainty in law were 'leading the scien-

n67 It is important to un-

ce of law into a blind alley'....
derstand how Dworkin and Hart perceive the nature of such
'uncertainty in law'., Otherwise, their purported solutions to
this problem make little sense., To Hart, such uncertainty can
only be eliminated by giving judges discretionary powers. To
Dworkin, ﬁncertainty results from the positivist analysis which
assumes that, if a question is controversial, then it can only

be resolved by the exercise of discretion.
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In Hart's view, it is the "human iablility to anticipate
the future which is at the root of [the law's/ indeterminacy..
468
"

For Hart, "uncertainty at the borderline is the price

to be paid for the use of general classifying terms in a form
of communication concerning matters of fact, Natural languages,
like English, are, when so used, irreducibly open textured. It
is, however important to appreciate why, apart from its depend-
ence on language as it actually is, with its characteristics

of open texture, we should not cherish, even as an ideal, the
conception of a rule so detailed that the question whether it
applied or not to a particular case was always settled in ad-
vance, and never involved, at the point of application, a fresh
choice between open alternatives. Put shortly, the reason is
that the necessity for such choice is thrust upon us because

we are men,not gods. ...fW/e labor under two connected han-
dycaps.... The first handycap is our relative ignorance of
fact: the second is our relative ideterminmnacy of aim."6g

Hart's courts must,as a matter of material necessity,
exercise a creative function very much "like the exercise of
delegated rule-making powers by an administrative body."70
A theory that denies such discretion to judges would, in Hart's
eyes, be unrealistic, impractical, and irrational.

"It may well be," writes Hart, "that terms like "choice",
'discretion', and 'judicial legislation' fail to do justice to
the phenomenology of considered decisions: its felt involuntary
or even inevitable character which often marks the termination
of deliberation on conflicting considerations, Very often the
decision to include a new case in the scope of a rule or to ex-
clude it is guided by the sense that this is the 'natural!’

- continuation of a line of decisions or carries out the 'spirit!
of a rule. It is also true that if there were not also consid-
erable agreement in judgement among lawyers who approached de-
cisions in these ways, we should not attach significance and -
value to them or think of such decisions as reached through a

rational process., Yet however it may be in moral argument, in
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the law it seems difficult to substantiate the claim that a
judge confronted with a set of conflicting considerations must
always assume that there is a single unique, correct resolut-
ion of the conflict and attempt to demonstrate that he has
discovered it.”7l

This is the core of Hart's theory of adjudication that
Dworkin wishes to challenge. Dworkin believes that it is al-
ways meaningful to speak of such decisions as judgemental rath-
er than as discretionary. 1In a mature legal order, he bel:is
ieves that it is always reasonable to assume that there is an
unlque correct resolution of any conflict in law. Central to
resolving the deadlock between Hart and Dworkin is the notion
that laws are 'indeterminate', Dworkin argues that judges in
difficult cases will base their decisions on a characteriz-
ation of the legal enterprise as a whole. However, this char-
acterization will be 'contested'. Both Hart and Dworkin are
looking at the same phenomenon and both see a certain 'indet-
erminacy' or 'contestedness': But Hart is led to posit Jjud-
icial discretion, while Dworkin denies it. The contestedness
of a concept is central to Dworkin's distinction between ab-
stract and concrete rights. Abstract rights are concepts
which admit to more than one conception. Therefore, the users
of such concepts can entertain rival conceptions. Concrete
rights are concepts which admit to only one conception. It is
never clear, however, if the abstractness or concreteness of. a
concept, and consequently its degree of contestedness, is a
feature of the concept itself. or a function of the context in
which it is used, and the purpose for which it is used, Dwork-
in writes:

If the rights thesis is to succeed it
must demostrate how the general distinction
between arguments of principle an policy can
be maintained between arguments of the char-
acter and detail that do figure in legal ar-
guments., .../The/ distinction between ab-
stract and concrete rights, suitably elabor-
ated, is sufficient for that purpose. ...

An abstract right is a general politi-
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cal aim the statement of which does not in-
dicate how the general aim is to be weighed
or compromised in particular circumstances
against other political aims. The grand
rights of political rhetoric are in this
way abstract. Politicians speak of a right
to free speech or dignity or dignity or
equality, with no suggestion that these
rights are absolute, but with no attempt
to suggest their impact on particular com-
plex social situations.

Concrete rights, on the other hand,
are political aims that are more precise-
ly defined so as to express more definite-
ly the weight they have against other pol-
itical aims on particular occassions. Sup-
pose I say, not simply that citizens have
a right to free speech, but that a news-
paper has a right to publish defense plans
classified as secret provided this publi-
cation will not create an immediate phys-
ical danger to troops. My principle de-
clares for a particular resolution of the
conflict it acknowledges between the ab-
stract right of free speech on the one
hand, and competing rights of soldiers to
security or the urgent needs of defense on
the other. Abstract rights in this way pro-
vide arguments for concrete rights, but the

saz'rmg cTaims of a concrete right is more definit-
ive than any claim of abstract right that
supports it.72

In what sense are concrete rights more '"definitive"?
The concrete right of the newspaper to print such materials is
not as clearly acceptable as the abstract right of free speech.
Dworkin must mean more than that concrete rights are more ''de-
tailed" and therefore their relevance to various fact situa-
tions are clearer. Also, it 1s not clear that the resolution
of the abstract right of free speech and "the urgent needs of
defense'" in the form of a "concrete right" constitutes a prin-
ciple as opposed to a policy.

As Dworkin would have it, '"what an individual is entit-
led to have, in civil society, depends on both the practice
"73  yltimately,

one's legal rights are embedded in the political morality pre-

and the justice of its political institutions,

supposed by the laws and legal institutions of one's society.
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This political morality is, for Dworkin, a contested concept
that admits to various conceptions., Thus the rights embedded
in that morality would also be contested. If this position is
to serve as a touchstone for his theory, one wonders how Dworkin
could argue that all disputes in (civil) law are questions of
the rights of individual parties involved, such that each case
has an unique solution. W. Gallie, whom Dworkin cites for sup-
port, argues "that there are disputes centered on /contested
conceptg/...which are perfectly genuine: which, although not
resolvable by arguments of any kind, are nevertheless sustained
by perfectly respectable arguments and evidence. This is what
I mean by saying that there are concepts which are essentially
contested, concepts the proper use of which inevitably involves
endless disputes about their proper uses on the part of their
users."74

Dworkin's example of a dispute centered on a contested
concept is that of a chess official who must decide if a cert-
ain player's behavior constitutes an infringement of the rule
that players who annoy other players must forfeit the game. To
determine if particular conduct constitutes a breach of this
rule, the judge must characterize the game in a way that ex-
cludes certain behavior as unacceptable under the rule, If the
game 1s characterized as one of intelligence, then can it be
further characterized as a game like poker which includes psy-
chological intimidation? The official must postulate a theory
of the gamels character, detailed enough to help him distinguish
between alternative conceptions of the game.

"The hard case," writes Dworkin, "puts a gquestion of po-
litical theory. It askes what it is fair to suppose that the
players have done in consenting to the forfeiture rule. The
concept of a games character is a conceptual device for framing
that question. It is a contested concept that internalizes the
general justification of the institution so as to make it avail-
able for discriminations within the institution itself., It
supposes that a player consents not simply to a set of rules,

but to an enterprise that may be said to have a character of
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its own; so that when the gquestion is put -- to what did he
consent to in consenting to that? -- the answer may study the
enterprise as a whole and not just the rules.”75

If one characterizes, as do Dworkin and Gallie, the cen-
tral normative and appraisive concepts of political and moral
philosophy as essentially contested, then the assumption that
these concepts are such as to command universal assent and are
uniquely describable is questionable:

"To do one's duty in a particular situation involves,"
writes Gallie, "some reference to what any other rational being
would do 'in a similar situation'. But many of our duties arise
out of our adherence to one particular use of an essentially
contested concept, e.g., social justice. Now the question
arises: Shall reference to such adherence be counted as a nece-
ssary part of any 'similar situation'? If so, then the univer-
sality criterion of duty is rendered trivial: if no, anyhow in
many very important issues, it becomes inapplicable."76

déilie distinguishes two senses in which we may be said
to understand a cohcept or theory: "First, the 'logical' sense,
in which to understand it means (a) to conform to, and (b) to
be able to state, the rules governing its proper use; and sec-
ond, the 'historical!' sense, in which to understand it means-
to know (something about) the whole gamut of conditions that
have led to, and that now sustain, the way we use 1it. ...

"The connection /between these two senses/ is most ten-
uous, when the appropriate use of a concept would appear to
mean simply, its use for deductive purposes.... In this kind
of case clarification or improved understanding of a concept
would naturally be taken to mean improvement in one's skill and
confidence in using it -- thanks to, e.g., a full and clear
statement of the rules governing its use. But clearly this
account will not serve for all concepts, and in particular not
for appraisive concepts. ../ToJ appraise something positively
is to assert that it fulfills certain generally recognized

standards. .../Clarification of appraisive concepts/ must
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include, not simply considerations of different uses of a given

such instances as display its growth and deveIOpment."77
There i1s an ambiguity in this analysis between a term's
classificatory and evaluative uses. Art, social justice, dem-
ocracy, and law can be ambiguous between these two uses. While
Hart emphasizes the classificatory use of concepts, Dworkin and
Gallie emphasize the evaluative use., A judge, in applying law,
must do both. He must consider whether certain conduct falls
within a given class of actions and whether such conduct falls
below a given standard of required behavior. Contested concepts
are contested not simply because their vague or ambiguous mean-
ing (or use), but also because the referents of these terms
are complex social phenomena, historical institutions, practices
and movements. Also, one is tempted to believe that beneath
the sophistication of Dworkin's and Gallie's analyses there is
merely a plea for tolerance. At best, they forstall the radical
argument that differences in evaluation are ultimately reducible
to a conflict of taste,.temperament, and interest. At most,
Dworkin succeeds in showing that the indeterminacy of legal
standards is not as great as the jurisprudental literature sug-
gests. But he has not eliminated the posibility for choices
leading to discretion., In fact the judge's decision to ac-
cept Dworkin's rights thesis is itself a policy decision -- an
act contradictory to the rights thesis itself. Policy decisions
are inevitable at some point in the judicial process; even if
it is taken to the extreme of arguing that judges make policy
decisions only concerning the guestion of their acceptance or
resignation of office -- as judges, judges can not refuse to
judge. The issue of the system's efficacy, and thus.policy
questions, inevitably arises. But is this an issue for the ju-
diciary, rather than the legislature or the constitutional pro-

cess?

C. Uniqueness of Decisions and the Design of Legal Institutions

How is legislation to be distinguished from adjudication;
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the legislator from the judge? Dworkin argues from democratic
theory that judges are "politically" subordinate to legislators.
He argues further, contrary to some theories of law, that
judges are not "conceptually" suborninate in their manner of
decision-making to legislators; this is his rights thesis.78
When judges decide on the basis of principle, Dworkin believes
that they can act independently of the legislature. But once
the distinction between principle and policy is colapsed, the
distinction between judges and legislators can not rest on a
conceptual basis. Perhaps one might distinguish between them
on the basis of the administrative facilities available to
each. Such a division does not imply fundamentally different
modes of decision,

Rolf Sartorius writes: "The view that judges are entitled
to exercise legislative discretion implies that judges are en-
titled to bse thelr decisions on their own perceptions of desi-
rable social policy. .../A/ 'legislator' who is not entitled
to appeal to anything other than pre-established authoritative

standards is simply not a legislator."79

It is not always easy
to grasp the implications of such arguments. Both legislators
and judges hold official positions, which have responsibilities
for which they are accountable. Both must exercise 'judgement!'
in performing their official roles. Views like those held by
Sartorius-and Dworkin still harbor the belief that legislation
is essentially arbitrary -- an expression of will rather than
an exercise of reason. Dworkin dedicates a major part of the
section, "Hard Casesg", to the argument that a judge must depend
on "the substance of his own judgement at some point in order
to make any judgement at all."80 The judge's function is to
judge. This function is constitutive of the office of judge-
ship. Those who argue against judicial activism sometimes go
to the extreme of arguing that judges, on specific issues, =
should defer their judgemnts to some other body. At this ex-
treme, such arguments deny judges their very office. If it is

their office to apply the law, then they must exercise judge-
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ment as to its nature. To deny judges such a role is either
to usurp their office or to deny certain principles the status
of law. Perhaps constitutions and bills of rights are merely
guides and reminders to legislators of the possible consequen-
ces of their acts. But this is not, as Dworkin rightly claims,
"a realistic piece of common sense, but a competitive claim
about the true content of a contested event."81 In short, it
amounts to being a judgement, albeit at a very high level, Of
importance is this: at what point must a judge rely on the sub-
stance of his own judgement? Admittedly the constraint: placed
on judges is greater than on legislators. But this is a dif-
ference of degree, not kind. These doubts are raised by Hart
in his consideration of Dworkin's philosophy. Hart writes:

Much that Professor Dworkin says in de-
veloping this conception of the unity of law
with its justificatory theory seems to me
well taken against some incautious descript-
ions of what Jjudges do, and against some
hasty claims as to what they should do, in
those cases where particular parts of the
law offer no clear guidance. ... Nonetheless,
anyone considering this theory...must, I
think, be visited by doubts ori two main
scores., The first is the latitude that Pro-
fessor Dworkin permits himself, and which he
would allow to courts, in drawing the line
of distinction between what is to be taken
as settled law from which the guiding Jjust-
ificatory principles are to be derived and
what is to be taken as unsettled law which
provides the hard cases to be decided by
reference to the principles so derived. ...

More important is the doubt whether
Professor Dworkin has established something
which is central to his case: that a judge
will not frequently be faced with alterna-
tive equally correct ways of applying Pro-
fessor Dworkin's theory when...he tries to
extract from the existing law the principle
or principles that will yield the correct
decigsion in a hard case. ...I find it dif-
ficult to believe that...just one principle
or-set of principles can be shown to fit the

existing settled law better than any other.”82

The answer to Hart's first doubt is: the criterion
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Dworkin uses to distinguish between settled and unsettled law
is simply a theory which recognizes that a larger segment of
the law as settled is to be preferred over a theory that recog-
nizes a smaller segment as settled. This criterion is implicit
in Dworkin's analysis of '"mistakes" in law. He believes that
judges "must limit the number of events disposed of in this

n83 Sartorius, who believes that he 1s developing a legal

way .
theory similar to Dworkin's, provides a more explicit criterion.
"The obligation of the judge is to reach that decision which
coheres best with the total body of authoritative legal stand-
ards which he is bound to apply. The correct decision in a
given case is that which achieves 'the best resolution' of ex-
isting standards in terms of systematic coherence as formally
determined...by some supreme substantive principle.... It is
the distinctive feature of the institutionalized role of the
judiciary, in contrast to the legislative branch, that it may
not directly base its decisions on substantive considerations
of the value of competing social policies.”84

Sarotius posits a "recursive" definition of the rule of
recognition, identifying authoritative legal standards as:
(1) The statutes enacted by a particular legislative body; (2)
The principles and policies embedded in(l); (3) 'Extralegal!
principles and policies directly or indirectly incorporated in-
to the law by either (1) or (2). ...The actual filling out of
such an ultimate criterion would be complex and demgnding, .o
n 85 It is

sufficient for Sartorius that this definition make theoretical

if it is indeed a practical possibility at all....

sense, But he does not appreciate fully that the transactions
between the theory and the practice of any institution are in-
timately intertwined. The Causal Theory argues that laws are
written in such a way as to prevent disjunctive choices arising
between an institutionts theory and practice. Both Dworkin and
Sartorius assume that the bulk of the law is Jjustifiable and
acceptable. Even if Dworkin's theory were elaborated in this

manner, Hart's second doubt could still be raised. Hart could
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argue as follows:

What does the judge do when he has to choose between two
decisons, both of which achieve equally "the best resolution"
of existing standards? What are the arguments to show that
this situation never, or rarely, arises in mature legal systems?
If Dworkin has addressed this issue, then it must arise from
his argument that legal concepts are often '"contested concepts',
Concepts, such as the "purpose' of a legislative statute and
the "principles" embedded in the positive rules of law, are es-
sentially contested. He argues that the mammer in which judges
arrive at one conception as the 'true'!' content of a contested
concept is an exercise of judgement and not discretion., The
exact manner is not mechanical and requires a certain amount
of training and a degree of skill., Dworkin descibes the devel-
opment of such justificatory theory as the process of "referrL
ing alternatively to political philosophy and institutional
detail. [The judge/ must generate possible theories against
the broader institution. When the discriminating power of
that test 1s exhausted, he must elaborate the contested con-
cepts that the successful theory employs.”86

"It is important to see, however," writes Dworkin,
"that the conventions run out in a particular way. They are
not incomplete, like a book whose last page is missing, but
abstract, so that their full force can be captured in a con-
cept that admits of different conceptions....“87

The justification of decisions based on contested con-
cepts are likely to be controversial. Neither are such judge-
ments likely to be unique, in the sense that other judges
might plausibly come to a different decision. This difference
is ascribed, not to the exercise of discretion, but to the ex-
ercise of judgement. One suspects that, for Dworkin, it 1is
more important, for determining the propriety of a particular
decigion, to know how the judge made his decision than to know
what decision he made. One wonders if the assumption behind
Hart's doubts is not that a '"correct" decision is one that is

"unique", in the sense that all judges would arrive at the
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same conclusion. Continuing the argument, how could one crit-
icize a decision as being "incorrect" if there were no unilque
solutions in this sense? Since a choice would exist how could
discretion be denied?

Sartorius argues that "the issue about the existence of
uniquely correct decisions is to some extent a red herring.
For the argument to the conclusion that judges must exercise
discretion in the strong sense can just as well be made, not
in terms of cases in which there does not exist a uniquely cor-
rect decision, but simply in terms of cases were after honest
intellectual effort the judge has been unable to identify a
uniquely correct decision. The judge must decide in one way
—-- he can not suspend judgement--- and, by hypothesis, in such
a case authoritative guidance is not sufficient to lead him to
a particular decision."88

This is a problem of institutional design: law must be
designed with the capacities of citizens and officials in mind.
It does not seem far or just to place obligations on judges
which they could hardly fulfill. Yet this is what Sartorius
would argue. "Institutional norms which channel judicial de-
cision-making behavior into lines that it would otherwise not
take are means for assuring that such efforts will be maximal,
and that the consequences of failure to exert them will be

n89 By not admitting discretion to judges (even in

minimal.
cases which render the practice of adjudication, in terms of
pre-existing standards, absurd or perverse) Sartorius believes
errors will be minimized and successes maximized. Just as the
system will imprison a number of innocent persons and allow a
number of guilty ones to escape, it will also allow a few
judges to be censured even when they could not possibly have
done better. The question of discretion to Sartorius is not
one of purely 'fact', nor is it one of strictly 'value'. Ra-
ther, it is a question of 'institutional design'. Just as one
can not expect large industrial projects to be engineered to

avoid every possible accident, so one can not expect to have
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social institutions designed to avoid all possible error., One
may, however, demand a more precise definition of what consti-
tutes a "fair risk" in such forms of employment. A certain
degree of circularity may be attached to this demand. Quest-
ions of fairness are relative to the criterion of relevance
used in such decisions, At this point, Dworkin's argument can
be illuminating. Judges do not decide on the basis of avail-
able legal materials and then ask if it is fair; rather, fair-
ness is integral to their decisions.90 Yet, Dworkin obscures
this point by his general theory of law. He believes that the
principle or doctrine of fairness is formally independent of
questions of institutional design and of a practice's general
criteria of relevance. One might argue for a policy of fair-
ness: that distinctions used in making judgements be substan-~
tiated by arguments that support the criteria of relevance.

To insist that questions of "fairness" point at the consisten-
cy of application, not the criteria of relevance, adds nothing
to the analysis. If case A and case B are exactly the same,
but are decided differently, then the question is not "Is it
unfair?! so much as, "Why is it unfair?". It is unfair be-
cause there is no relevant criteria mentioned in the latter
case to support distinguishing the two cases. The demand for
relevant criteria in distinguishing between cases which are
decided differently follows from the judge's obligation to ap-
ply the law. How could he be applying the same law, in two ca-
ses which are decided differently, if he can give no relevant
distinction? Dworkin's emphasis on fairness obscures more pre-
cise questions of institutional design and reasoned argument

in judicial decisions.

The ultimate form of Hart's criticism of Dworkin's
theory is that, from Dworkin's description, there is no evid-
ence that a case will not arise which is undecidable. 1In fact,
at some point, Hart would argue, discretion will have to be ex-
ercised --a choice will exist. Hart would concede that Dwor-

kin's criticism of his position, in The Concept of Law, regard-
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ing specific "incautious descriptions of what judges do" as
justified. But he would argue that his position is essential-
ly correct; only that the area of discretion is much narrower
than he had imagined. It all depends, writes Hart, "on the
claim which Professor Dworkin makes... that when hard cases a-
rise, equally plausible hypotheses as to what the latent law
is will not be available.“91 What is the judge to do at this
point? Must he not turn to his own sense of right, equity,
fairness, and justice? Dworkin might respond that a judge in
such a position is informed by the community's sense of jus-
tice in reviewing existing legal materials and institutional
structure. If any choice is left to the judge then it would
be misleading to call it an exercise of discretion rather than
one of judgement. But in what way would calling such choice
"discretion", be misleading; for by hypothesis, the judge has
exhausted all standards of what constitutes a just decision,
and therefore the judgement can not be one of principle. For
behind Dworkin's claim (that when a judge follows the rights
thesis he will be able to decide on the rights of the parties
involved) is the broader claim that the law is always able to
provide guidance sufficient to make each decision strictly de-
terminable. Hart points out that Bentham would interpret Dwor-
kin's thesis as a continuation of Blackstone's fiction-- that
judges do not make law but only apply it. Sartorius would ar-
gue that the question is structural, and is part of the prob-
lem of institutional design.

At best, the law can only provide very general and ab-
stract principles to aid "the judge in such cases. The guid-
ance they provide can be, in particular situations, insuffic-
ient and incomplete. Hart finds ..."it difficult to believe
that among these, just one principle or set of principles can
be shown to fit the existing settled law better than any oth-
er."92 Dworkin's technique of adjudication essentially pro-
vides a method of '"closure", It allows judges to '"close" op-

enings in the fabric of law where gaps or conflicts appear.
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Hart tends to argue that Dworkin's technique does not provide
any assurance that it will be able to close every opening, and
that the following "entitlement" is not well founded: '"The
law may not be a seamless web!", writes Dworkin, "but the plain-
tiff is entitled to ask (the judge) to treat it as if it were",
93 Hart's argument assumes that a judge's impartiality and ob-
jectivity require that he not be a political or moral actor.
But this is one of Dworkin's central claims. It is not so much
that judges must supplement laws, but how and when they do this.
The law provides sufficient guidance (principles) to at least
inform the judge how he may execute such tasks, so it is suf-
ficient to say such judgements are 'substantiated by the legal
system. To Dworkin's mind, how the judge arrives at the junc-
ture of choice determines whether that choice will be an exer-
cise of judgement or one of discretion. That any judicial
choice is criticizable is evidence of its judgemental charac-
ter; but by hypothesis discretion is non-criticizable. That
the law finds a decision between two sldes of a case equally
acceptable (or equally unacceptable) is problematic for the
judge, especially since he can not suspend judgement. The di-
lemma it poses for the theory of adjudication is well known.
In fact, it is the problem posed by the three premisses elab-
orated in PART TWO:

"(A) Principle of unavoidability: Judges must resolve
all the cases submitted to them.”

"(B) Principle of justification: A judicial decision
acquires a ground or reason and judges must state the reasons
for their decision."

"(C) Principle of legality: Judges must ground their
decision on legal norms,"

In PART TWO it was argued that these three principles
are jointly inconsistent, and that the principle of legality
wag vulnerable and rooted in a liberal ideology. Dworkin bel-
ieves that, once principles are admitted into the framework of

law, the principle of legality will be rationally acceptable.
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Hart is not convinced by this addition. Dworkin's emphasis on
how decisions are grounded seems misplaced, for what is at is-
sue is the question of institutional design, which can not be
reduced entirely to a question of normative political theory.
Dworkin will not acknowledge a need for some formal rule of
recognition. He does not see how principles can be "recog-
nized" in a formal sense by their "pedigree'", because he bel-
ieves such questions are essentially normative, not mechanical.
Sartorius says that, with regard to acts such as civil disobed-
ience, Dworkin will not admit that "the interface between in-
dividual moral Jjudgement and justified institutional response
...may not be able to be closed."94 He continues: "In most
general terms the picture here is that of men deliberately cre-
ating a legal system (norms plus officials ¢ arged with their
application) with the intent of putting others in the position
of having to make second-order decisions about their behavior
which will channel that behavior into desirable directions

that it would not otherwise take.“95
To Sartorius, the dilemma of adjudication posed by en~-

dorsing principles (A), (B), and (C), is one of institutioal
design., To Sartorius, it is more secure to insist on all
three principles, including the principle of legality. The
generalization that a judge will be able to determine when the
law creates a situation requiring him to exercise discretion’
is not empirically sound. The argument is similar to Mill's
argument against paternalism: since most interferences with
another person's liberty, on the ground that one was protect-
~ing that person from harming himself, are often ill-conceived
or ill-founded, it is best not to allow any interference at
all. With this in mind, one could imagine a case arising
wherein one '"could" not interfere because of the prohibition
against paternalism (supported perhaps by law), while in fact
one "ought" to interfere., This is the reasoning behind Sartor-
ius' argument.

Institutional norms which channel jud-
icial decision-making behavior into lines
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that it would not otherwise take are means
for assuring that such efforts will be
maximal, and that the consequences of a
failure to exert them will be minimal. I
thus conclude that it is always appropri-
ate to criticize a judicial decision which
cannot be justified in termi of extant leg-
al standards,.even one reached ina case
where, by hypothesis, no one decision could
be justified in this manner. Rather than
being perverse or absurd, this position is
merely a special, and especilially important
application of my general structural ac-
count of relationships between individual
conduct and social norms....(T)here is a
sense in which the principle that 'ought
implies can' breaks down....It all hinges
upon the judge being able to reliably iden-
tify...exceptions to the institutional de-
cision that a judicial decision is to be
justified solely in terms of pre-existing
legal standards ....(if) it is...admitted
that attempts to identify cases for which
there ig no one legally correct result
would more often than not be mistaken,

then it makes good sense never to permit
appéals to the exceptional case to justify
overt judicial legislation, Insofar, as
there are cases where judges could not, or,
on direct utilitarian grounds, should not,
conform their behavior to their institution-
al role, they are, or should be, creators as
well as appliers of law. But to describe
them in the latter way is to describe their
individual conduct as political actors, not
their institutional role as members of the

judiciary.96
Sartorius sees too little formal structure in 1aw.97
Coval and Smith write: "Unless the legislature is to pre-empt

the function of the courts, some means have to be provided
within the legal system to deal with these highly forseeable
matters. Otherwise the law will be a totally irresolute in-
stitution at these points. Conversely, where the courts do
not fully recognize the highly structured decision-system, in-
tegral to the law, from which anomaly resolving decisions come,
then the courts are in danger of not seeing the limits of the

law and thus are in danger of pre-empting the legislature."98
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To these authors, it is enough of a problem of instit-
utional design '"to write laws which deal with known and quite
probable eventualities--but not necessary, although possible,
to write ones which do deal with every conceivable choice
which could face us. We foreclose upon too much when we write
such laws. Decidability is not worth that much.“99

Decidability is a desideratum in the design of a system

of adjudication, but not an absolute requirement. Another des-
iteratum is that judicial decisions conform to our considered
and most strongly held moral views; perhaps, as Dworkin would
have it, the political morality implicit in the system as a
whole., Dworkin in fact supplies his theory with a substantive
"grundnorm". He suggests "one favored form of argument for po-
litical rights, which is the derivation of particular rights
from the abstract right to concern and respect taken To be fun-

,100

damental and axiomatic., Dworkin even argues that "the idea

of a collective goal may itself be derived from that fundament-
al right“;101 Clearly both Sartorius and Dworkin continue to
take a disjunctive position: decidability versus morality, one
or the other., Hart is not convinced by Dworkin's approach.

He believes that cases would still arise which were undecidable,
Dworkin finds legal systems which admit such cases morally Ob-
jectionable. Hart is forcing him toward a Natural Law posi-
tion and, insofar as Dworkin accepts such a position, Dworkin
becomes heir to the traditional critique. Unlike Hart and
Dworkin, Sartorius takes the middle ground. To him the prob-
lem is one of institutional design, but he is oversimplifying.
The Causal Theory 1s a better theoretical response as it rec-
ognizes the nature and complexity of the task.

In reacting to Hart's criticism, Dworkin has recently
accepted a solution similar to that of Sartorius., Dworkin ar-
gues that, in a mature legal system, the probability of a tie
case will be very low. Mature legal systems, he argues, are
"thick with constitutional rules and practices, and dense with

precedents and statutes....(G)iven the complexity of legal ma-
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terials at hand, judges will, if they think long and hard en-
ough, come to think that one side or the other has, all things
considered and marginally, the better case, This further in-
struction will be rational if the antecedent probability of er-
ror in a judicial decision seems to be greater than the ante-
cedent probability that some case will indeed be, in fact, a
tie, and if there are advantages of finality or other politic-
al advantages to be gained by denying the possibility of the
cases in law," Dworkin concludes that '"judges might do well
to reject (the recommendation that the legal enterprise be am-
ended to allow for tie cases) if their system is sufficiently
complex."102 _

Perhaps Dworkin has finally accepted the problem as one
of institutional design. But if so, he does not seem to real-
ize that he has undercut his rights thesis and its distinction
between policy and principle. A judge must consider arguments
of policy to determine if his system is "complex" enough to
deny the possible existence of a tie case, After the distinc-
tion between principles and policies collapses, the rights the-
sis is seen as a claim about the high relative ordering of
standards controlling the judicial process.. The rights thesis
ig a partial explication of those standards. The following
story illuminates a distinction that Dworkin's analysis seems
to cloud. Martin P. Goldberg writes:

"There is a sad tale about two farmers disputing the
ownership of a bean patch. They appeared before the Emir, who
summarily ordered that the farmers be decapitated and took the
land for himself. Now the Emir brought the matter to an end,
but he did not settle the farmers!' dispute."103 ’

There 1is a difference between 'settling' and 'ending' a
dispute. Consider a hypothetical legal system that has only
one rule: (R1l) decide in favor of the side who presents the
better case relative to the two goals p and g. That is, for
any case, if the value of g minus the value of p yields a neg-

ative number, then p wins. The following diagram could repre-
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sent this legal system.

a
10 (5,10) (10,10)
5 (5,5)
i 5 10 P

Such a system would have a decision procedure for any point
(case) not on the diagonal, for all cases which do not yield
zero (0) as a result. Any side favoring p would win in cases
whice fell below the diagonal, but would lose in cases appear-
ing above the diagonal. It would be able to "settle" such
disputes on the basis of the rule. Cases which fell on the
diagonal could not be '"settled". Hart argues that no matter
how 'mature' the legal system, such cases will be rare. $So he

believes it is reasonable to deny such cases exist. One can

easily produce rules which cover every eventuality. In terms
of the artificial example stated, one could say, '"in case of a
tie, always choose p'". Or, one could write into Dworkin's leg-
al system: "Always choose the more important 'standard'; in
case of a tie between a 'right' and a 'goal'!', choose the
'right'." Coval/Smith find such "full-board solutions" so ob-
vious and so easy to produce that one can expect such solutions
to exist in any legal system. But such solutions do not nec-
essarily 'settle' disputes, although they certainly 'end' them.
If the rule (R1) (that the case supporting p wins only when it
outwelghs gq) is established from empirical evidence, then "full
board solutions!" do not necessarily have that rationalization.

In fact, such rules as '"choose p in a tie" are mechanical--
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they allow the judge to avoid questions he is neither adminis-
tratively nor politically equipped to address. The case for
having mechanical rules can have an empirical basis, but the
rules themselves are mechanical and their rationalization is
parasitic on an empirical argument for the system as a whole.
If Hart is correct, then it must be in regard to the necessity
for such mechanical rules at some point in the system. Such
rules will not 'settle' cases, but will only 'end' them--to
that extent the law will be 'discretionary' or 'arbitrary'.

But Hart does not appreciate that such mechanical rules make
judicial discretion unnecessary—--their application remains a
matter for judgement. Dworkin recognizes that such mechanical
rules will be required in practice less frequently than Hart
had thought. But Dworkin believes that, by denying discretion
to judges, he has eliminated discretion from the legal system.
Mechanical rules just transfer the issue to the legislative or
constitutional levels of the system; they do not 'settle' any
problem,

Legal systems are a compromise between authority and
power., A constitutional amending mechanism keeps authority
(government) in line with power (people). A poorly designed
amending formula may result in revolution. If one finds a cer-
tain government empirically and ethically sound, then it des-
erves support. But the amending mechanism can be quite amoral
and completely formal, remaining purely a question of pedigree.
The Constitution of the United States has no normative restric-
tion attached to its amending formula. Its people can inaug-
urate a system as virtuous or as vicious as they please.

The question of good reasoning in the design of legal
institutions will be considered in the next part of this thes-
is. But presently certain conclusions can be formed. Positiv-
ists argue erroneously that; once indeterminacy is admitted in-
to law, then judges must be given discretionary power to close
gaps as they arise, However, those who agree with Dworkin do

not appreciate the larger systematic problem of indeterminacy.
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They feel they have resolved it by showing how the system a-
voids judicial discretion. Judges provide a consolidating
function in the law by organizing law into a consistent and co-
herent whole. When questions of 'obligation' arise, moral-like
considerations will become relevant. But to simply say that
the issue is 'normative' only scratches the surface. The Cau-
sal Theory clearly shows that the law provides much more defin-
itive and detailed guidance. At some point the judge may face
a question concerning the general justice of the legal system;
the mechanical amending formula would take it out of the
judge's hands and put it in the constitutional process. The
judge can not restrict what the constitutional process is al-
lowed to declare. Dworkin's rights thesis would argue that
the judge must establish a theory 'justifying' why 1t is ever
proper to follow rules inaugurated by such a process. But one
must recognize a fine distinction here. This "justifying
theory" does not justify the decision. It is a way of arriv-
ing at a decision; it provides the system's ultimate justifi-
cation. It does not foreclose on constitutional change. It
can not 1ift itself up by its own boot-straps. When Hart ar-
gues thot such 'final principles'! must be simply 'accepted!,
he must have something like this in mind. A legal system is
not viable if it is nowhere open to constitutional change and
criticism., If a system were closed so tightly, it would open-

ly invite revolution.
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PART FOUR: Reason and Objectivity in Law
A, The Recognition Feature in Law

A detailed analysis of rationality and objectivity in
law would be extremely complex. However, the essential func-
tion of such considerations can be simply indicated by consid-
ering their role in simpler proceedings. The game of baseball
is structured so as to allow the operations of the game to be
documented and are thus reviewable. One can not imagine any
game or practice enduring if the central decisions of its of-
ficials were not reviewable., The correctness of a decision
must be determinable by the participants. Although the umpire
makes the official determination as to whether or not a player
is "out", it still remains true that the correctness of his
"calls" is determinable (excepting borderline situations).
Calculations as to whether the ball or the player made it to
first base before the other, 1is a public event. The major ob-
jection to discretion-3 in law is that, unless it is narrowly
restricted, it threatens the objectivity of the practice. The
writing and the application of laws are public and datable ev-
ents. From the perspective of the Causal Theory, it is clear
that such considerations are reflected in the (a)-goals of the
biconditional policy basic to any rule-governed enterprise.
From such a causal perspective, one can see that unless those
who are to come under some practice have some assurance that
they will be able to make reasonable determinations regarding
the correctness of official "calls", then the agreement neces-
sary to inaugurate and to maintain that practice will not ex-
ist. :

Examples of central '"calls" in law would be: "Guilty",

"X has a right to Y", "X has an obligation to Y to do z'". How

reviewable are such determinations? If one remembers that
Dworkin believes that even at the highest judicial level there

can be legitimate disagreement, then one must wonder how such

a system manages to maintain its'"objectivity'. In such contro-

versial contexts, how can the rights thesis--that there is one
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right answer (obligatory answer) to a question of law--be true?

Dworkin asks: "Why do we call what 'the law' says a
matter of legal 'obligation'? Is 'obligation' here just é~§éﬁﬁ
éﬁrégg, meaning only what the law says? Or does legal obli-
gation have something to do with moral obligation?"lo4 Dwor-
kin is concerned with central legal decisions (calls). One
might ask Dworkin: 1Is 'out' just "a term of art", meaning only
what the rules of baseball say? Dworkin is challenging a con-—
ception central to Hart's legal theory. On Hart's view, "it
ig important to see that one who says that 'A has a right' does
not state the relevant rule of law; and that though, given cer-
tain facts, it is correct to say 'A has a right', one who says
this does not state or describe those facts. He has done some-
thing different from either of these two things: he has drawn
a conclusion from the relevant but unstated rule, and from the
relevant but unstated facts of the case. 'A has a right!',
like 'He is out' is therefore the tail-end of a simple legal
calculation: it records a result and may well be called a con-
clusion of law.”lo5 To ask what a right or an obligation is,
is to ask for the truth-conditions under which it arises. It
would be a category mistake to confuse a "right", with a "fact)
or a (legal) "standard".

The central legal standard of a legal system is, for
Haft, its rule of recognition. Ultimately, to say that one
has a legal obligation, is to say that, given a particular
fact-situation, one can conclude from the rule of recognition
that certain conduct is obligatory in that particular situas
tion. That is, according to the practice, such a call would
be correct. The rule of recognition, according to Hart's phil-
osophy, is accepted as a standard of obligation and right.
Dworkin wants to challenge this conception.

He challenges the illumination this 'deductive schema'
brings to the concept of legal obligation. Hart, one should
remember, admits that the rule of recognition must be supplem-

ented by discretion-3. Dworkin asserts that if the introduc-
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tion of the rule of recognition is to be illuminating as to
the nature of central legal '"calls" then it must cover most of
the decisions made by the courts. But Dworkin shows that the
role of "discretion" in law is much greater than Hart had
thought. The recognition of principles and policies as part
of the law (even under the aegis of judicial discretion) would,
Dworkin argues, '"very sharply reduce the area of the law over

106 Dworkin's

which (Hart's) master rule held any dominion."
point is that, one way or the other--either by bolting princip-
les to the master rule or by increasing the role played by dis-
cretion--Hart's rule of recognition does not illuminate, as
fully as he had thought, the truth-conditions under which le-
gal 'calls' can be made. The Causal Theory also recognizes
limitations of the rule of recognition's function in the legal
system: "Even more powerful and relevant than a rule of rec-
ognition for second-order rules, however, is what we might

call theilr generative rule."107 The recognition of this gen-
erative structure again allows one to see that central legal
calls are conclusions drawn from legal standards and fact sit-
uvuations. Dworkin's point 1s, nevertheless, good: The rule of
recognition has a narrower utility than Hart had thought.
Dworkin's attempt to replace discretion-3 by a set of princip-
les is an attempt to make the truth-conditions:behind legal de-
cisions more perspicuous. He could "accept" a rule of recog-
nition as part of his theory of law once its limited function
were clarified. He does as much, when he discusses the func-
tion played by the doctrines of parliamentary supremacy and
precedent in law. The important question to ask is : What
could Dworkin not accept without radically altering his central
rights thesis? One thing that Dworkin can not accept is a con-
ception of a rule of recognition similar to the "rule of in-
vocation" developed in the Causal Theory. Unlike Hart's and
Dworkin's understanding of such a standard, the Causal Theory
develops its invoking rule:as basic to most any efficacious

social practice. Such a rule emerges from a causal analysis
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reflecting (a)-type considerations basic to law. In fact, the
considerations will be more complex; they will be "az=—=b(cet—

eris paribus)". Once one sees what the invocation rule of the

Causal Theory presupposes, then one must realize that Dworkin
could not accept such a rule without giving up his legal theory.

In the next section, I will try to show this in detail.

B. Legal Obligations

Remember, the rights thesis is Dworkin's theory of how
Judges should and do decide all questions of law. In other
words, it is his explication of the truth-conditions necessary
to make claims as to 'right' or 'obligation!'. The rights the-
sis can equally be considered an "obligations thesis", once
one remembers that rights and obligations are jurally related.
Compare the passage in section A, quoted from Hart, with the
following passage. Dworkin argues that in any practice the
participants are entitled to the official's "best judgement
about what their rights are. The proposition that there is
some 'right'! answer to the question does not mean that the
rules (of the practice) are exhaustive and unambiguous; rather

EE ig a complex statement about the responsibilities (duties
108

and obligations) of its officials and participants."

Is Dworkin asking what an "out" is? "Responsible", "due'}
"obligation", "right", "out", and "guilty" have the function
explicated in the passage quoted from Hart. Yet, Dworkin bel-
ieves that he is, in his rights thesis, adding something to
Hart's analysis. He believes that Hart has not fully captured
the meaning of "X has a right" or "X has an obligation'". In
order to show this, he draws a distinction between normative
rules and social rules. Dworkin summarizes Hart's position as
follows:

"Duties exist when social rulés exist providing for such
duties. Such social rules exist when the practice-conditions
for such rules are met."109 Dworkin uses as an example the

no-hat-in-church rule. A sociologist may describe the behavior
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of a community as following such a rule but in doing so he does
not assert that they have a duty to obey such a rule, However,
when a churchgoer appeals to the rule, he does not mean "simply
that others believe that they have a duty, but that they%ég
have that duty. ...The sociologist...is asserting a social ~_
rule, but the churchgoer is asserting a normative rule. ...The
judge trying a law suit is in the position of the churchgoer,
not the soci010gist.”llo

Dworkin therefore argues that judicial decisions are
not judgements of social fact but of the normative situation.
In Hart's theory, the légitimacy of the ultimate rule -- the

rule of recognition -- is based on its acceptance by the

(officials of the) community. Dworkin seems to be putting
forth the view that the correctness of the analysis of the
concept of (legal) obligation must be in terms of acceptability

and not acceptance., If one looks closely at this claim, it can
be seen as another form of the general argument that principles
must be accounted a central part of judicial decisions. When
one remembers that "principles'", for Dworkin, are "propositions
that describe rights“lll (and duties) then one can see that

his distinction between social and normative rules parallels
his distinction between policy and principle, and furthermore,
both distinctions can be seen as a particularization of the
rights thesis, Thus, it becomes crucial to determine what
Dworkin means by a normative judgement. He asserts that Hart

"pelieves that the social practice constitutes a rule which

the normative judgement accepts; in fact the social practice
helps to justify a rule which the normative judgement states.
The fact that a practice of removing hats in church exists
justifies asserting a normative rule to that effect -- not
because the practice constitutes a rule which the normative
judgement describes and endorses, but because the practice
creates ways of giving offense and gives rise to expectations
of the sort that are good grounds for asserting a duty to take

off one's hat in church or for asserting a normative rule that
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one must..”112

For Dworkin, the inauguration of social practices have
a normative import because they create new forms of action
whereby others may be insulted or degraded. All social pract-
ices must conform to this basic demand for equal respect and
concern of these who come under it. It is this "morality of
duty“lls

obligation in general and judicial duty in particular. This

that Dworkin believes is missing in Hart's account of

argument is central to the rights thesis. The rights thesis
is a refinement of Dworkin's earlier claim that the law is a
system of entitlements, It is here that an alteration in the
thesis whould constitute a theoretical change.

Dworkin is really only talking about wvarious fragments
of the Causal Theory. His argument amounts to saying that soc-
ial practices must be designed so as not to offend two (b)-
goals -- the goal of equal respect and concern for those who
come under social practices., Although very important goals in
the matrix, these goals do not represent the whole structure.
The Causal Theory gives a much richer and more illuminating
plcture of how claims regarding the promotion and derrogation
of (b)-goals proceed, and it gives the systematic and rule-
governed nature of such proceedings and also the basic causal
rational animating the system. One can see what Dworkin is
talking about in terms of the Causal Theory: one can see that
his 'rights thesis' really does not come to grips with the re-
guirements of legal theory. Dworkin's theory is radically sur-
passed at this point and is beyond repair. The Causal Theory
demands a change in the conception of the problem with which
Hart and Dworkin were contending. '"Morality" in the Causal
Theory refers to considerations about (b)-goals, with lower-
order goals playing a more prudential role. The scale is one
of importance. Dworkin confuses a fragment of this structure
for the whole,

The charge that Dworkin's rights thesis collapses at

this point can be made even more vivid by considering his
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theory of adjudication, which is an application of the rights
thesis. This theory involves confusion and ambiguity.. First,
he believes that judicial duty is subsumed under the fragment
of equal respect and concern, his 'morality of duty'. Second,
another fragment of the matrix, namely, broad presuppositional
standards, which Dworkin interprets as inferable from 'the
general character of the enterprise', plays a nebulous role in
his theory of adjudication. Third, the concepts "principle"
and "obligation" tend to be confused. Fourth, there are infe-
licities in the conception of the relation between generic and
particular obligations.

For Dworkin, the argument for a legal duty or right
will be a theory of "institutional support". Even a single
lawyer's theory of law, on Dworkin's account, "will usually
include the full set of moral and political principles to which
he subscribes; indeed it is hard to think of a single principle
of social and political morality that has currency in his com-
munity and that he personally accepts...that would not find
gsome place and have some weight in the elaboraté scheme of
justification required to justify the body of laws."ll4

This argument 1s somewhat of a reductio ad absurdum:

Such arguments for institutional support are impractical. He
therefore writes: "Jurisprudence poses the question: what is
law? Most legal philosophers have tried to answer this ques-
tion by distinquishing the standards that properly figure in
arguments on behalf of legal rights and duties. But if no such
list of standards can be made, then some other way of disting-
uishing legal rights and duties from other rights and duties
must be found.”115

Once the generic structure of law is exhibited most of
the force of Dworkin's theory of adjudication is lost. Deduc-
tive inferences from standards through the facts of the case:
to a judgement become more perspicuous. However, Dworkin would
press the argument: Why, even in a clear case is there an ob-

ligation to follow the standard, even if it clearly applies?
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The answer, he believes, must be one of '"principle!., But this
is circular. The term "principle", as used here, is ambiguous
and can at most mean '"obligation" or "right". The question
thus reverts back to his claim about the morality of duty which
he claims to be embedded in the law. This collapses, remember,
once this morality is seen as merely a fragment of the (b)-
goals of the system's matrix.

The general collapse of Dworkin's rights thesis 1s made
even clearer when one remembers that institutional support (his
justificatory theory) is construed by him as a contested con==
cept. The 'character' of a game is an analogous contested
concept. One :wants to ask: What is Dworkin talking about at
this point in terms of the language of the Causal Theory? He
may be talking about very general and superior (b)-goals of
the matrix. Once this is realized, much of his talk about
contested concepts and differences in judicial opinions take -
upon a new form. From the perspective of'the Causal Theory,
nothing is essentially contested -~ though there may be radical
confusion. The existence of a legal system assumes basic agree-
ments. If the basic premisses of the legal system are contest-
ed by more than a few misfits then it 1s unlikely that a system
like law would exist. The existence of a legal system presup-
poses a non-revolutionary situation. Dworkin has a very hard
time seeing this., One might expect him to ask: At what point
is sufficient agreement achieved? At 49%, 50%, 75%, or 100%?
Practices such as law and morality arise supposedly because
unanimity can not be achieved. This, however, is not the place
to erect Dworkin's normative thesis. There are two general
considerations regarding the shape of the required agreement,.
First, the specific goals, and second, their ordering. The main
source of disagreement will not be about what goals are to count
but for how much they are to count. The Causal Theory makes a
very clear distinction between stable higher-order goals and
dynamic lower-order goals, A practice can maintain itself if

its central and most superior goals are the most important
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goals of those who come under the practice. One needs no neb-
ulous theory to see that a social practice could hardly be
created, nevertheless maintained, whose sole purpose is to de-
grade and insult its members, "I find this rule, order, or
regulation personally insulting or degrading,'" will therefore
be a legitimate charge against any social practice. Such goals
as equal respect and concern are implicit in any social prac-
tice. There will be complete agreement about certain goals,
both as to their inclusion and priority in a practice. In fact,
disagreement may even constitute grounds for gquestioning a dis-
senter's rationality. One can therefore expect that mass dis-
agreement and demonstration will represent a reaction against
abuse of a practice rather than simply a reaction against a
practice itself, Various forms of colonization, slavery, and
segregation constitute practices of insult and disconcern. An
official of such institutions can not use the concept of obli-
gation in the same sense as it is used in a free and open soc-
iety of adults. But the Causal Theory makes this story famil-

iar, It is a tale which Dworkin can not tell.

C. One Right Answer

Besides interpreting Dwerkin's references to the '"char-
acter" of a practice as considerations regarding (b)-goals, it
is also possible to interpret such references as generic con-
siderations under which obligations arise, One can distinguish
between talk about particﬁlar obligations and obligations in
general. Nevertheless, one must be careful not to think that
just because one can talk about obligations at a generic level
independently of particular social practices, that this consti-
tutes a theoretically different category of investigation.
One might think that questions of law and morality intersect,
or that the practice of creating promises and the practice of
creating rights/obligations intersect, perhaps overlapping as
two circles in a Venn diagram. This would give the impression

that there are two independent centers of gravity or areas of
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concern which have common interests in certain contexts. When
in fact certain questions of morality, valuation, and obliga-
tion refer to a way of talking about social practices at a
very general level. One can consider how rights are determined
in a game like baseball. But talk about how rights are determ-
ined in general, very often takes place in the context of in-
augurating or criticizing a particular practice. At this level
one is concerned with very general social policy and the stra-
tegy of very general ways of proceeding. At such levels, "po-
licy" very often becomes platitudinous: '"What should I do?"
"Take the most worthwhile alternative." But in cases of gross
abuse, such considerations become relevant. Questions of ob-
ligation at this level of generality become questions of gen-
eral institutional design: How ought social practices to be
designed? How should one proceed? Should unanimity be re-
quired? Can a person be expected to accept obligations which
he finds insulting or degrading? Obligations seem to involve
the experience of doing what one does not want. The truer pic-
ture, in fact, is that a person's (b)=-goals can not, in this
world, all be equally satisfied, and therefore some order of
preference must be assigned to them. One can expect that so-
cial practices will respect (accept) and protect a person's
most important interests. This is a central assumption of the
Causal Theory. The existence of a legal system implies such
agreement, This seems to be a part of the kernel of truth be-
hind social contract theories of state and society. But once
one sees that such talk is really a generic consideration of
particular social practices, then confusion as to reference
does not arise--the center of gravity of analysis is no longer
split.

There is a definite problem of reference in Dworkin's
philosophy of law. He recognizes that questions of legal ob-
ligation must remain integral to legal decisions. But, he
fails to recodognize the role of the rule-governed generative

structure in such determinations. He does not see that talk
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about obligation in general is a generic way of talking about
conclusions as resulting from particular legal rules. Quest-
ions régarding rights and obligations are not Eeculiér to law,
and thus the experiences of managing and designing other prac-

tices becomesg relevant to law, and vice versa. But this does

not amount to a collapse of practices into one mega-practice

or theory. To develop such a practice is the Herculean task
Dworkin's theory assigns to judges. The question of obligation,
for Dworkin, becomes the problem of providing a justification
for forcing others to act in ways they feel to be not in their
interest. For the Causal Theory, the issue behind questions of
obligation is one of institutional design: How should prac-
tices be designed, when one wants essentially voluntary invol-
vement? This leads directly to the causal basis of the theory.
Knowing a rule (moral legal, or otherwise) is knowing how to
proceed. Rules proscribe and prescribe behavior. Moral rules
tell one how to get along with one's fellows., To be admonished
for misbehaving is To be informed as to the rule and warned as
to the consequences of being one who does not know how to get
along with others., To know the rule is to be able to put it
into practice. This requires training and discipline, the ra-
tionale of which is causal., For Dworkin, however, the central
consideration is an obscure conception of moral rectitude.
Perhaps the idea is that if those who come under the rules of
law believe that they have a moral obligation to follow them,
then legal obligation will be that much more efficacious,

This, however, is only a fragment of the required analysis of
law.

The central argument of Dworkin's legal theory is that
the law is a set of entitlements (his rights thesis). He ar-
gues that there 1is always one right answer to a question of
law, Though such answers are often controversial, judges can
make such determinations by referring to the general character
of the practice. The character of a practice is a conceptual

device "that internalizes the general justification of the
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institution so as to make it available for discriminations
within the institution."ll6 In terms of the Causal Theory,
this appeal to a game's character is an appeal to very general
and superior goals of the matrix, many of which can be expect-
ed to be there, by implication., To say that there is always
one right answer, is to say that unless a certain level of
agreement can be assumed, if is unlikely that a practice 1like
law will be inaugurated or maintained. A practice whose con-
clusions were grossly indeterminate could hardly expect to
find support. The rights thesis can thus be reduced to a claim
about the maturity of a socilety's legal institutions, the level
of agreement needed to maintain it (Dworkin's descriptive the-
sis), and a claim about institutional design (his normative
thesis). The Causal Theory argues that the central rationale
of social practices 1like law is causal in nature. Thus, such
proceedings are much more empirically grounded than philoso-
phers like Dworkin and Hart have thought; and therefore, much
more determinate and datable. Those who come under a practice
expect to be able to make reliable determinations as to what
the consequences of their participation under the practice will
be. Such security of expectations is central to the generic
concern for objectivity in law.

The objectivity of law was threatened by Hart's intro-
duction of discretion, Dworkin's introduction of principles
(normative considerations) made the law more determinate but
involved obscurities of its own. The Causal Theory's intro-
duction of a generative structure and a causal rationale en-
abled legal proceedings to achie&e a precision in its oper-
ations comparable to that of science. The rationality and ob-
jectivity of the legal enterprise lies in its openness to re-
view and reform, and the public nature of its decisions.

These desiderata find their expression in the electoral, and

the legislative processes of government. Dworkin's"institution
of rights" represents an essentially vague and grossly indet-

erminate practice which threatens to retard and obscure the
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causal dynamic of social and political development. This is
not to say that 'rights' are not integral to'the legal enter-
prise but it is doubtful that they are to be found in the es-
sentially anarchistic form Dworkin's argues for, "X has a
right to Y", is still best construed as a "call" in law.

"What is a right/obligation?", is still best construed as a
request for an explication of the truth-conditions under which
such '"calls" can be made. The Causal Theory provides a clear-
er and much richer picture of these truth-Conditions than is
to be found in either Hart's or Dworkin's analysis,
Philosophers such as Dworkin who consider such issues
as civil disobedience, often fail to distinguish between re-

actions against the system, simpliciter, and reactions against

abuses of the system. Consider the practice of conversing.

It is implied by the practice that those who proceed to talk
with others accept the maxim: "Do not be inconsistent when
speaking." Would the following retort be legitimate? "I did
not agree to talk in a consistent fashion." If not, why not?
Is it not that the practice is contingent upon the practice of
some such maxim? To speak 1s to agree to follow it. Thus,
everything Dworkin has to say is captured by the Causal Theory.
Of course, it has more to say in many other directions to

which Dworkin's theory is mute.
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Conclusion:
In a recent defense of his theory, "Can Rights be Con-

troversial“,117

one can find Dworkin responding to the theory's
earliest critiques. Gerald C. MacCallum asks: "(1) To what
might we reasonably be entitled in the way of judicial decis-
ions, ,given the conditions under which judges do their work?
and (2) what is the connectioﬁ between this and what we are
entitled to as of right?”118 He writes further that "a system
which fails to provide adequate arrangements for achieving x
does not, despite general beliefs about the matter, provide
for entitlement to x."l19 -Dworkin realizes that positivist
philosophy can be understood, in part, as "a profound attack
on the very rationality of the enterprise" that denies the
need in adjudication for judicial discretion.lzo

At the center of Dworkin's legal theory and its defence
is his justificatory theory and its role in adjudication. ThHis
theory refines his earlier claim that some conception of 'com-
munity morality' functions in judicial dispute-settling. This
theory is further refined by his notion of a "contested con-
cept", which is the spearhead of his attack on positivism. A
contested concept distinguishes between a '"concept" and its
various ‘'conceptions". At this point, there is a very strong
analogy to be drawn between the rights thesis and the Causal
Theory. Both the contested concept device and the "a%*=b, cet-
eris paribus'" policy have similar functions and involve simil-
ar assumptions. Each attempts to protect valued features of
law (stability, flexibility, democratic control, (a)-goals),
while maximizing its aims (achieving justice, equality, fair-
ness, security, (b)-goals). Both theories assume that before
any legal system could get off the ground, some natural pro-
pensity toward some group of aims would have to be at work,
(Formal practices presuppose informal beginnings.) The Causal
Theory's position is that the formal structure of law presup-
poses a causal basis. In Dworkin's theory it is found in his

argument for natural rights. These rights are "natural' in the
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sense that they must be presupposed by the formal mechaniéms
of law (in particular, the mechanism of the rule of recogni-
tion; or as Dworkin refers to it, the standard of legislative
supremacy). As such, these informal elements of law can not
originate with the formal elements of law. The "origin" of
these elements has been central to the dispute between Dworkin
and the positivists. For Dworkin, it makes better sense to
say that these informal elements are "discovered" rather than
"invented"; they are not human artifacts. But how are they to
be "isolated", "ordered", and exactly what sort of "relation(s)
hold between these (b)-goals (natural rights) and institutional
structure and history of law (statutes, decided cases, judicial
opinions, all of which are valued because they promote the
(a)-goals)?

Dworkin's answer is that the judge projects a justific-
atory/explanatory "conception" of a "concept" that he believes
to be animating the law. This conception is used to resolve
the case at bar. The following story is used by Dworkin to
sharpen one's understanding of the distinction between '"con-
cept" and '"conception'". He writes:

"Suppose I tell my children simply that I expect them
not to treat others unfairly. I no doubt have in mind exam-
ples of the conduct I mean to discourage, but I would not ac-
cept that my 'meaning' was -limited to these examples, for two
reasons. First, I would expect my children to apply my in-
structions to situations I had not and could not have thought
about. Second I stand ready to admit that some particular act
I had thought was fair when I spoke was in fact unfair, or
vice versa, if one of my children is able to convince me of
that latter; in that case I should want to say that my in-
structions covered the case he cited, not that I had changed
my instructions. I might say that I meant the family to be
guided by the concept of fairness, not by any specific concep-
tion of fairness I might have had in mind. ... When I appeal

to the concept of fairness I appeal to what fairness means,
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and I give my views on this issue no special standing. When I
lay down a conception of fairness I lay down what I mean by
fairness, and my view is therefore the heart of the matter.
When I appeal to fairness I pose a moral issue; when I lay down
my conception of fairness I try to answer it."121

On Dworkin's view a concept is not identical with its
various conceptions. In fact, the set of examples that are
generally referred to by agents when using a concept is often
incomplete, inconsistent, and contingent. The use of a con-
cept must be mediated by a theory that allows one to generate
coherent rules or principles.(inference warrants) from a set
of controversial conceptions. The story 1is familiar; it is
just a more abstract presentation of Dworkin's theory of ad-
judication. However, it begins to yield a theory of practical
reason., The analogy with the Causal Theory 1s clear: Inter-
pretations of a rule or regulation (R) must appeal to concepts
(b=goals) which control its meaning. The meaning of a rule 1is
controlled by (b)-goals most directly connected with the rule,
and controlled more indirectly by the system in the form of
the Matrix (theory). Ultimateny, the general canons of reason
(sense) and fairness (justice) of the system would be involved
in determining the meaning of any rule. Given the nature and
the complexity of the enterprise, particular conceptions (the
content) of the rule or concept will be controversial and will
have to be left "open". In the language of the Causal Theory,
reference is supplied by the world (the relationship is empir-
ical). Hard cases are produced when the world presents cases
that produce anomalies that were not contemplated by the set-
tled meanings of law. These "settled meanings'" are theoretic-
al or hypothetical constructs regarding the content and the
ordering of the Matrix. Ambiguities and conflicts of refer-
ence inevitably arise. In such cases hierarchical consider-
ations come into play. DWorkin's procedure is correct in form;
however, the details are obscure. He rightly recognizes that

some hypotheses or theory, both general and specific, will be
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called into play. These elements are clearly described in the
Causal Theory as the Matrix of ordered goals. Various decis-
ions can be construed as hypotheses regarding the correct con-
tent and ordering of this Matrix. Resolution of anomalies
will call for more detailed resolving rules than the general
canons of sense and fairness. Dworkin identifies these rules
as "principles". The Causal Theory, however, presents a much
‘richer picture: producing second-order rules and anomaly re-
solving rules. The greater terminological precision of the
Causal Theory provides legal philosophy with a clearer under-
standing of law, and provides legal science with a more soph-
isticated mechanism for effecting social policy. The Causal
Theory makes explicit that which is only implicit in the
rights thesis., Dworkin's picture is overly condensed: He
writes that judges in dispute as to whaf the law is, "are con-
testing different conceptions of a concept they suppose they
hold in common; they are debating which of different theories
of the concept best explains the settled cases that fix the
concept. ...(The) community's morality ... is not some sum or
. combination or function of the competihg claims of its members;
it is rather what each of the competing claims claims to be."
“122

The concept of rights recognized in law, places judges
in a very demanding role. The very luxuriousness of the prac-
tice causes one to wonder about its practicality. Underlying
the practice of justifying decisions in controversial cases by
appealing to contested concepts, Dworkin finds such underlying
purposes as an effort towards "the development and testing of
law through experiment by citizens and through the adversary

process“j.'23

Such a luxuriant practice could hardly deny the
rationality of disagreement, or the virtue of tolerance., Fair-
ness necessarily demands these as fundamental elements of an
enterprise that takes rights seriously. This raises the cru-
cial question for Dworkin's rights thesis: If reasonable law-

vers (men competent in the law) can disagree in such cases,
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then in what sense 1s there always "one right answer" to a
guestion of law?

Human beings can suffer, and can make plans based on
their own conception of the good and can act upon them. Dwor-
kin believes that a fundamental right to equal concern and res-
pect, respectively recognizes these fundamental characteris-
tics of human personality. Dworkin wants particular rights
(or liberties) to be granted to individuals when necessary to
reinforce their right to equality. This would be necessary
when it seemed, antecedently, likely that social preferences
determined by utilitarian calculations would likely be contam-
inated by bias or prejudice as revealed by experience with an
open and democratic society.124 The right to equality (b-goal)
is likely to be settled naturally long before any formal in-
stitution arises to give it effect; thus, it would be both fair
and sensible to say that all participants in the practice are
appealing to some common concept of equality, even though they
hold different conceptions of it. (This conclusion is crucial
to Dworkin's argument). It is worth noting in passing, that
Dworkin does not seem to be fully aware of the informal mech-
anisms (a~-goals) which élso arise naturally to give informal
effect to such natural aims and propensities (b-goals). The
key discriminating concept for Dworkin's theory of adjudica-
tion is not "rationality'", but "fairness". And the centerpilece
of this concept is the right to equality. He, however, defends
both the reasonableness and the fairness, the sense and the

justice, of his theory against the positivists. This emphasis

is important, for Dworkin seeks to criticize positivism in its
own terms. This restriction produces a terminological (per-
haps, also a conceptual) cramp when he tries to elaborate his
alternate thesis that there is always one right answer to ev-
ery question of legal rights.

Dworkin insists that adjudication, "even in hard cases,
can sensibly be said to be aimed at discovery, rather than in-

venting, the rights of the parties concerned."125 The posit-
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ivist,most certainly, would want to ask: How are such rights
"there'", in the sense that they could be ''discoverable" —--aft-
er all, they do not clearly arise from the positive law, which
in some plain sense is clearly '"there"? Is a right "there", in
the sense that a certain gustatory experience is "there" in
a mass of raw ingredients (perhaps only awaiting the chef's
art to bring it forth)? '"Discovery" or "invention" may simply
be an inadequate dichotomy for dealing with the issues being
raised in this debate. Dworkin gives the impression that the
schema of principles to be '"discovered" is in some sense fully
worked out previous to a (series of) judicial decision(s). How
else is one to understand Dworkin's claim that, if someone is
entitled to something, then a judge deciding the case must
presuppose "that there is a single right answer to the question
he must decide”?126

Dworkin seems to insist on discussing these issues in
the overly simplified terms set out by positivists, of "dis-
covery" or "invention", Dworkin, though, has always been more
subtle in his views than is allowed by this simple dichotomy.
127 He has argued that even "if" he is only allowed the vocab-
ulary of positivism (discovery or invention), even '"then" he
finds what judges do and should do, more reasonably and justly
described as discovery rather than as invention, as applying
law rather than creating law, and as finding decisions "there"
in the law rather than as finding decisions left to judicial
discretion. Dworkin is trying to elaborate something which
can be displayed in a much better way in the language of the
Causal Theory: The application of any regulation must be med-
iated in particular by a specific (b)-goal and in general by
the system in the form of hypotheses regarding the order and
the content of the Matrix. The exact content of any ruling,
however, will be contingent upon causal relation empirically
established. The exact transactions are displayed in the log-
ical and causal relations elaborated by the biconditional po-

licy: "a—b, ceteris paribus"., The meaning of any rule is
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logically closed by this policy, while its reference is empir-
ically open. Both the need for stability and the need for

flexibility are systematically accommodated. It is Dworkin's

self-imposed constraint of using positivist terminology that
obscures the issues at stake., He tries to refute positivism
in its own terms. When he tries to provide a better theory of
adjudication and law, he barely escapes from the inadequacies
of the positivist vocabulary. This leads Dworkin to such con-
clusions as:

"But of course the two (judges) who debate cannot look
upon their argument (as implying that there is no "right" ans-
wer in hard cases), because that analysis leaves each with a
theory about nothing. ... But each nevertheless thinks his
answer is a superior answer to the question that divides them:
if he does not think this, then what does he think?”128

Such conclusions illustrate how Dworkin's terminology
impoverishes his argument. One can not claim (unless, as a
positivist, one holds that '"positive law" is to be equated
with "law") that since a judge's theory in a hard case is not
a claim about "positive law", then it must be a claim about
"nothing" in law. It is the standard of sense in law that is
at stake. If natural law theory can be faulted for the equa-
tion of law and good law, then positivists can be faulted for
the equation of law and clear law. This emerges in their
"tests" for law: Positivists argue for a clear rule of recog-
nition. Dworkin rests his case’upon what the "reasonable and
competent'" lawyer (person learned in the law) would agree to
accept as law.129 There are several possible confusions im-
plicit in these two approaches. Since the inauguration of
law(s) is a form of standardization, two major problems arise.
First, how is the standard to be adjusted in controversial ca-
ses so as to preserve its usefulness as a standard? Second,
what is to count as the standard, after it is agreed that some
standard is needed (or is in force)? After all, there is a

fundamental or natural agreement as to the need for law (for
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some form of standardization or stability), and also agreement
as to the need for accommodation (for some form of adjustment
or flexibility). In order to provide for flexibility in law,
positivists introduce"discretion". This, of course, jeopardi-
zes the law's stability. Dworkin's introduction of "contested
concepts" into law responds in a manner superior to the posit-
ivist mechanism of rule of recognition-plus-discretion;
it responds to the demand for a standard and the need for its
eventual adjustment. Dworkin's concept-conception mechanism
is superior, because it recognizes that the transactions be-
tween what is in fact the standard and the adjustments that
are in fact made, will be determinate in a sense not captured
by adjustments made through a discretionary device.

However, there is a different claim that positivists
may be making: They may be saying, that in making adjustments,
the clarity of the standard must be protected if it i1s to re-
main useful as a standard. This assertion may simply follow
as a truism from a formal understanding of a need for some
such "standard/adjuster'" mechanism. But substantively, a pra-
ctice would not inaugurate a standard unless there were alread-
y wide agreement (empirically established) as to what were to
count as clear central cases of the standard. (Sense must be
controlled by reference.) This sort of thinking leads Dworkin
to argue that in some significant sense, certain standards are
natural, or pre-institutional. The dispute between positiv-
ists and Dworkin has not mainly been concerned with the need
for standards (laws)nor with the need for their adjustment in
use, but rather with how they are to be adjusted. Dworkin has
consistently insisted that such questions are substantive and
not formal, and that they are best provided for not by a gen-
eral grant of discretion td judges, but by charging them with
the responsibility to consistently elaborate the positive law
in accordance with the community's general principles of right
and sense. Dworkin also realizes that even these broad prin-

ciples are standards, and as such will require adjustment. The
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demands that standards bereasonable and moral can thus be seen
as systematic ways of raising questions of sense and right, to
which the law must always remain "open". In law, as in other
practices, standards can be assessed ultimately only in regard
to the general ends to which their users put them. The Causal
Theory identifies a set of biconditional transactions between
particular and general ends: particular ends to which individ-
ual users put standards to use; and general ends to which com-
munity institutions develop general standards. Positivists ig-
nore such complexities.

The positivist claims, regarding the '"clarity" of stan-
dards, must be erroneous, because they disregard the rationale
for establishing standards. If it were to be accepted that a
standard would be mechanically applied (and in the event that
this were not possible, discretion invoked), then users would
be less inclined to establish such a standard. "Clarity"
counts, but not in the way that positivists have argued. '"Cla-
rity"counts as part of a biconditional complex (judging in ac-
cordance with law). This must be kKept in mind when assessing
positivist claims, There is a distinction made between a pra-
ctice (language; morality, law) and its use; and unless the
transactions between the two are clearly spelled out, stand-
ards are in danger of becoming tyrannical, while usage is in
danger of becoming anarchical. Standards should be instructive
repositories of collective experience willingly employed by
their users. _

Dworkin's question is always: Is it fair and sensible
to insist that the judge proceed as if there is always 'one
right answer', or as if there is always, 'no right answer' to
hard cases in law? It 1s theoretically possible, Dworkin con=
cedes, that "the right answer" may be to leave the judge an
option or choice in '"tie cases”.lSO However, in a mature le-
gal system, Dworkin believes this would practically never hap-
pen, making it reasonable (theoretically sensible) to deny
that it never happens, thus making the rights thesis always
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the correct way for judges to proceed. The positivist attack
on the rights thesis can therefore be seen as an attack on the
resonableness of the Rule of Law (or judging only in accordance
with law). Dworkin assumes that the conception of law must be
changed (positivists interpret this as a move towards a natural
law theory). What is in fact required, is a revised conception
of what "judging according to law" actually entails, and espec-
ially what its reasonable limits are, Can Jjudges be permitted
to 'develop' the standards of sense and right that they are
'bound' to apply? A simple yes or no, does not come to grips
with the issue latent in this question. The biconditional pol-
icy of the Causal Theory contends with the complications which
arise in this context. This would seem to be the only way to
escape, first, the positivist conclusion that the rule of law
(minus discretion) is irrational: second, the natural law con-
clusion that an ideal body of law does exist.

Dworkin realizes that one might understand the positiv-
ist position as a "profound attack on the very rationality of
a enterprise“131 that does not allow judges discretion. The
positivist's introduction of discretion can be seen as a measure
(i) to protect the standard, and (ii) to provide adjustment
(not necessarily of the standard, but of the practice in gener-
al). These two sides of the positivist coin are accountable
for "the astonishing volte face among the critics.“132 Hart
believes that "the new critique of positivism...reverses the
accusations...and holds positivists' cardinal sin no longer to
be 'formalism! or belief in a 'mechanical' theory of judicial
decision, but to consist in a mistaken assimilation of the
judge's task in deciding hard cases to a legislative or law-

1
33 Dworkin's critique is less

making /discretionary/ choice."
of a "reverse" than Hart realizes. Hart's reaction suggests

he does not realize the complexity of the posifivist position
-—— i,e., its implicit claim about an institution which is es-
sentially a practice for standardizing conduct. This oversim-

plification is also to be found expressed in Dworkin's question
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"Is there any way to take the /[positivist/ philosopher's
claim other than as a claim within the judge's enterprise?"
'‘Within' or 'without', in what sense can the law be 'open' or
tclosed' to modification? Are positivist arguments, asks Dwo-
rkin, to be understood as claims about the 'real world'? Or are
they reports about, '"not another enterprise, but objective fact
that any enterprise must face if it is to be realistic"?135
Dworkin's response betrays the terminological and conceptual
poverty of his analysis: This objective reality, he argues,
"must contain rights and duties, as objective facts independ-
ent of the structure and content of conventional systems.”136
The most illuminating criticism of positivism is to regard it
as an inadequate response to the central institutional problems
of (i) whether there is a need for a standard, (ii) what is to
count as the standard, (iii) how the formal properties of any
standard/adjuster mechanism figure in such substantive consid-
erations. The introduction tosave the rule model of law (dom-
inated by a rule of recognition) is inadequate on each point,
Dworkin's response betrays an underestimation of the complexity
of the mechanism implicit in any standardization.

The law will have devices internal to it, allowing for
and controlling the elaboration and development of law. To
say that there is always one right answer in law can not sim-
ply mean, as positivists assert, that antecedent data existed
in.a clear and precise way that would satisfy any claimant.
The system must be worked out over time. Adjudication, the
determination of right, or the provision for a legal resolu-
tion of a dispute, is distorted and overly simplified by pos-
itivist claims regarding ''sense" and "right". If they use, as
their sole criteria, decisions strictly derived from clearly
pre-existing statute, precedent, or custom, then adjudication
becomes woefully debilitating as a tool of social management.
The positivist '"move" of distinguishing "ought" from "is", was
made in order to expose covert judgements of value expressed

in descriptive terms. The descriptive and normative uses of

a term, in certain contexts, can be confused. Positivists
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found it offensive to have judges making any value judgements,
covert or overt., For Dworkin, Jjudging necessarily involves
judgements of values, but it is the order of judgement which
is really at stake in adjudication: Value judgement is neces-
sarily involved in determining what judges must and what jud—
ges must not take into account in making decisions. The in-
stitution of adjudication presupposes a theory of political
morality.

"Controversial propositions of law either assert or de-
ny the existence of a legal right or some other legal relation."
'137Either they are invented or discovered. The '"existence" of
law, in Dworkin's philosophy, remains inadequately analysed.
In law, as in other practices, there are experts as well as
laymen. On occassion, the onus must be on the layman to seek
expert guidance. Law is a cooperative venture. Even though
he may have the first word, the man on the Clapham omnibus

does not necessarily have the last word.
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