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ABSTRACT

The proposition presented in thisg thesis'is
that the use of the "Agreed Charges" by the Canadian
railfoads was designed merely as an instrument to
improve their place in the growing intermodal competi-
tion in Canadian transport. However, the thesis has
revealed potential effects for the Canadian economy
extending‘beyond this purpose. These effects grow
out of the influence that Agreed Charges have had
on the marketing "reach" of Canadian manufacturers. and
the consequéntial location of industry.

The competitive purpose of Agreed Charges is
reviewed by a study of their origin and effects in
transportation in England preceding any experience
with them in Canada. This is followed by reference to
Canadian'legislation of 1938 which pregsented the
detailed legiélation authority for Agreed Charges
as they developed in Canada.

The basic competitive purpose of the new rate

device is evaluated by a study of its effects on
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the railroads and their competitors.

The effects of Agreed Charges on the Canadian
economy goiﬁg beyond this competitive purpose is
then studied through describing and appraising the
influence which they had on the inter~regional marketing
of a number of products. Through this gtudy the in-
fluence shows itself in permitting enlarged production
in certain regions in Canada by extending the mar-—
keting areas beyond those that could be reached with-
out Agreed Charges; and it shows itself in the prefé
erences it gave to Canadian manufactured products

over competitive products from abroad.
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CHAPTER I

HISTORY OF AGREED CHARGES

A. THE ENGLISH SITUATION

1. Environment of the transportation industry in

England in the late twenties. This period of time, when

the world suffered the Great Depression, brought tremen-

dous strains on the economic life of the British industry
and the pressure of this crisis was felt particularly by

the transportation industry.

Up .to the mid-twenties the railways enjoyed the ad-
vantages of a monopoly industry. They had become indis-
pensable and represented the backbone of inland transport.
The railway system as a whole occupied a position of
splendid. and, .apparently, unassailable security./l

With the exception of a few which still carried on
a useful business, canals had been relegated to a position
of relative-obscurity. They had collapséd under the fierce
competition of therailroad.2 Great strides had been made
in the way of improvement of roads and in their construc-

tion, ‘but their maintenance was in the sole charge of the

1 Great Britain; Royal Commission on Transport, Final
Report, (Chairman, Arthur Griffith-Boscawen), H.M.
Stationery, 19%0, p. 11.

2 Tpig.
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local authorities and it took a long time before the

network of roads could be regarded as a national system.

With the outbreak of theNWar the activities for the

construction and improvements of roédS'ceased and it was

not until 1919 that the Ministry of Transport made

serious attempts to develop the highway system on national

»1ines.5 |
The coastal liner services were handicapped by the

lack of facilities for distribution and collection of

their merchandise and did not offer a keen compefition

to the railways.z‘L With the development of better roads

and the rapid progress in technology for motor wvehicles

a new form of competition for the railroads arose. The

road transport from the point of view of the shippers'

had definite advantages for local deliveries and collection

and for transit up to a certain distance which varied with

the nature of the traffic; speed, convenience, low rates...5

This new industry enjoyed other advantages because it was

not bound by legislation as to classification rates and

could charge at will while having the advantages of free

highways.6 Also the "unfairness" lay in the fact that

5 Ibid., p. 12.

. H.M. Hallworth, "The Future of Rail Transport", The
Economic Journal, XLIV (Dec. 1934), p. 546.

2 Tpid., p. 550.

6 C.S. Lock, "British Railways show fight", Railway Age,
(July &, 1932), p. 955. (As mentioned in the Royal Commis-—
sion on Transport, the railway companies complained that




%
all the railway companies were treated as one organiz-—
ation and "must accept any traffic offered to them and
oarry it to any station or siding in Great Br:i.tain"‘7
while the road hauler, even if he was a common carrier,
need only aécept traffic going his way and such traffic
as he could carry conveniently. The trucking industry
operated regularly only between the big towns and'busy
~areas where it was lucrative and where their equipment
could return with full loads.®

The effects of road tranéport gave a new impulse
to the coastal services which used this mode for their
‘collections and deliveries and in this way were able
to give direct door-to-door services for which through
rates were charged. The railways had lost some of
their traffic to the coastal trade.

After the war, the railway industry was in a bad
situation for different reasons. First, the war,
which gave an advantage to railways over canals and

coastal shipping, was responsible for a setback to rail-

way efficiency and gave road transport;an_gpportunity

the economic cost of rail transport is borne entirely by
rail users, only a part of the corresponding cost of road
transport is borne by road users. The railways claimed
that the maintaining, policing and signaling of the roads
and the whole capital expenditure incurred in building or
improving roads to meet the requirements of motor traffic
should fall upon the users in proportion to their use in-
stead of two-thirds being paid by the taxpayers of Great
Britain.

7 G. Walker, "The Economies of Road and Rail Competition",
The Economic Journal, (June I933), p. 255.

8

ibid.
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te: develop in itsinitial stages. As mentioned in the
Royal Cbmmissioh on Transport, the railways, during the
days of their monopoly, insufficiently studied the needs
of the public and their policy had become too conserva-
tive.. "The truth of the doctrine that facilities create
traffic appears to have been forgotten"9 and "It is
remarkable that there has been practicaily no improve-
ment in locomotive speed in this country during the

410

last 80 years. Railway strikes in 1919 and 1926

resulted in the loss of much traffic to the roads and
it is certain that much of this was never regained.11
The railways did not realize the extent to which road
transport was likely to develop or, at least, were slow
to take steps to meet the competition.

Second, the deciine in railway traffic which had
taken place during'the post-war years had been due to
a great extent to the economic depression, the shrink-
age in world trade. The intfoduotion of custons tariffs
at the end of 1931 had the effect of restricting imports

and also exports as a result of restrictions imposed on

British coal and goods by foreign countries. Foreign

9
10

Royal Commigssion on Transport, loc. cit., p. 151

Ibid., p. 152

11 Hallworth, loc, cit.



fravel was also considerably curtailed and a number

‘of cross channel passenger boat and train services

wi’c]:Ld]:'a':wm./]2
In summary, the decline in railway;traffic

which occurred during this period of time was due

to a variety of causes, the principal ones being

the economic depression with the decrease in world

trade and the competition from other modes of trans-

port, mostly the road competition, alsoc the ineffici-

ency of the railways to satisfy the customers' needs

with better service and equipment.

2. Financial difficulties of the railways.

This decline in traffic mentioned above had critical
consequences on the total revenues of the railwayé.
Under the provisions of the Railway Act 1929, a new
classification of merchandise was made containing
twenty-one classes instead of eight classes contained
in the old classification. New charges known as
"standard charges" were approved by the Railway Rates
‘I‘ribbmal/i5 and railways were placed under an obliga-
tion to charge these rates without variation "unless by

. way of an exceptional rate or an exceptional fare

12 C.5. Lock, "British Railways Forge Ahead", Railwa
Age, EGept. 16, 1933), p. 408.

15 Under the provisions of this Act, a court known
as the Railways Rates Tribunal had been established
which had wide powers in all the matters relating to
railways charges.



continued, granted or fixed under the provision of
this part of the Act, or in respect of competitive
traffic in accordance theJ:'ew:i.th”./l4 A company could
guote exceptional rates for oérriage of merchandise
providing those rated were not less than five per
cent, nor more than forty per cent below the standard
rate; Without receiving the consent of the Railway
Rates Tribunal. Outside these margins, the consent
of the Tribunal had first to be obtained.

The law of "undue preference" required that the
railways had to charge all traders the same rate for
the same or similar merchandise. This put the rail-
ways in a dilemma; either they had to let the trader's
traffic go by road and make no effort to géin it or
in order to meet the road competition they could grant
exceptional rates to a trader and all other traders'
traffic had to be carried at equally favorable fatés;
If the companies accepted the first alternative, they
nad to lose the profit of carrying the trader's traffic,
while by accepting the second they lost the profit of
the higher :ates where a competitive road service was

not avzad.labll.e./]5

1 Royal Commisgion on Transport, loc.'cit., p. 25.

15 yalker, loc. cit., p. 223.



The road hauler was carrying the regular traffic
in large consignments passing along the main routes,
leaving to the railways the comparatively expensive
business of carrying the irregular traffic, the small
consignments and the traffic of the felatively out-of-

16 pable T shows the declining traffic

the-way places.
and revenues of the railways during the period from

1923 to 1932.

TABLE T

TRAFFIC AND REVENUE (RAILWAYS)
(Figures to the nearest million)

Year Gross Net Revenue Freight Tonnage
(Long tons)

1923 £ 204 Eup 343

1930 £ 208 f 38 304

1931 £ 189 £ 34 268

1932 £ 156 f 27 250

Source: Lock, "British Raiiways show fight", loc.
Cito, po 9550

For the year 1930 it was estimated that the railways,
after allowance for bad trade, had lost £ 16,000,000 in
net revenue to road competition, a large proportion of
which was atbributable bo freight traffic.’’ 4s a

result of this downward trend in revenues the stocks

16 1pig., p. 226.

17 Lock, "British Railways show fight", op. cit., p. 955.
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were badly affected. Many companies were not able %o
pay any dividend. In 1932 only one company, with the
aid of reserves, paid the required 3% on its ordinary

stock./18

The companies enforced compulsory retirement
at 60 and men of 55 and upwards were being allowed to
go whenever possible. No new entrants to the service
were taken. A wage agreement was reached in 1931
affecting all employees for a reduction of five per
cent/]9 and at the end of the year 193%2 falling revenues
forced the companies to approach the union with proposals

for an all round 10% cut in wages and salaries.

3. Royal Commission on Transport 1929. This

Royal Commission on Transport had as its purpose, as
mentioned by the Commissioners themselves, "to take
into consideration the problemsg ariging out of the
growth of road traffic and, with a view %o securing

the empioyment of the available means of transport in
Great Britain to greatest public advantage, to consider
and report what measures, if any, should be adopted in
the public interest, to promote their co-ordinated
working and development...."

In 1928 the railways obtained the right to engage

18"British Railways forge ahead", p. 409.

19 wBritish Railways show fight", p. 953.
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in highway transport. The Commigssion agreed with this
policy in so far as this would make for the better co-
ordination of rail and road services with the road
services feeding and supplementing the rail services
with through bookings and other facilities, but not in
an "attempﬁ on the part of the railway companies to
starve road services for the purpose of putting an end
to reasonable competition."20 |
The Commission noted that the difficulties of the
railways were mainly due to the long-continued depression
and that a return to prosperity would greatly increase

1’:3:‘a:£‘fi02/I

and the road competition; for the latter it
was mainly the fault of the railways if thej could not
meet it, when they wrote "the question arises whether
the railway companies have done or are doing everything

possible to meet it".%2

They suggested however that
it would not be in the national interest to encourage
a further diversion of heavy-goods traffic from the
railways to the roads as "such further diversion would

add greatly to the expenditure on highways without

conferring any commensurate advantage."25 They then added:

20‘Royal Commission on Transport, op. cit. p. 41.

27 Tpid., p. 36.
22 Tpig.

25 Tpid., p. 75.
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"Road competition must, of course, continue to affect
the railways adversely. _The advantages of cheap and
comfortable road transport are so great that fhe public
«..is not likely to give them up--nor is there any
reason why it ‘should."24
For the railways the Commission recommended that,
where there are two companies serving the same points,:
the traffic--goods and passengers--should be pooled.25
They also recommended the closing of unremunerative

branch 1ines,26

but they did not recommend anything in
regard to rates: "On the whoie the present sgsystem
appears to us to be working satisfactorily aird in these
circumstances, we are not prepared to make any recommend-
ation...and the railways in their submission to the
Commission did™ot at present propose any improved
procedure in this respect."27

For the road transgsport the Commission recommended
that one-third of the costs of highways should fall on

the ratepayers and two—thirds should be borne by the

2% Tpid., p. 36.

25 1pid., p. 28.
26 Tpig., p. 44.

27 Tpid., p. 45.
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motorist28 (formerly the proportioné Wwere reversed),
that the use of motor vehiclesgs of 4 tons or less be
encouraged while the 'use of those in excess of 4 hons
be discouraged, and %hat the duty payable by the latter
be increased?9 that the maximum limit of motor car be
10 tons unladen, this last recommendation being to
avoid.further diversion from the railways to the road.
The Commission wrote that because of the high level of
organigzation of the railways, waterways and shipping

on one hand and the unorganized road transport industry
on the other hand it would be to the advantage of the
latter to be placed on an organized basis, i.e. "the
road haulers be placed under a system of licensing to
be administered by the Area Traffic Commissioners“Bo to
operate lawfully, exception to be made for a hauler
coﬁtracting for one employer only or when a company is
operating its own transport.

Recommendations were made in regard to the fitness
of the vehicles and wages and conditions of Service of
persons employed in this industry.

There was,in the report, no suggestion made in

regard to agreed rates between trader and railway.

28 Tpig., p.70.

29 Tbid., p. 74.
30 1pig., p. 92.
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4, Road and Rail Traffic Act 193%. As mentioned

above the railways were in a dilemma as to the rates to
be charged to traders because of the "law of undue
preference’” applicable when exceptional rates were
granted.

During the year 1931, to obviate this situation,
the railways developed cartage arrangements with shops,
manufacturers and industrial concerns to carry the whole
of their traffic.51 These new experimental schemes of
charging the whole of their traffic upon the basis of a
flétnrate or unit per ton over a gilven area were an attempt
to regain traffic from competing forms of transport as
well as to retain that pdrtion of the firm's business
already handled by rail as the same kind of quotations
were offered by road haulers. These flat rates were
given in preference to the application of numerous indiv-
idvual rates, according to the several destinations. The
first Agreed Charge appears to date_prior to 19%31. At
that time J. Roberson & Co. was shipping animal feed
and corn cake by rail at a flat rate per ton to some
- two hundred stations in Great Britain. This was held
to be illegal. In the same year F.W. Woolworth Co. in
Britain made a contract with the Railways in.Great

Britain whereby their traffic would be handled at a

31 "British Railways show fight", p. 956.
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specific percentage of its value, regardless of length

of haul.’? Being more than 40% below the standard rates,
these rates had to be reported to the Rates Tribunal
which at first sanctioned them, but later refused consent.

This was the start of the agreed charges included
in the provision of the Roéd and Rail Traffic Act 1933,
which made these charges legal. The Railway Rates
Tribunal, in 19%2, had given an adverse judgment in the
celebrated "Robinson Case", when an agreed charge in the.
form of special exceptional rates proposed by the Great
Westerﬁ Railway was refused on the grounds that such
gquotations wefe not within the companies' statutory
powers of charging a flat rate within the meahing of
the Railways Act 1921.

Part II of fhe Act gave the railways the right to
charge agreed "flat" rates with the shipper, provided
such rates had the apprdval of the. Railway Rates Tribunal
and that the shipper on his ﬁart agreed to employ the
railway for all his transport work on the basis of an
‘agreed rate. The Tribunal required a showing that
accommodation sought by the shipper could not be pro-
vided by exceptional rates, and considered among other
things "whether the making of the agreed charges was

necessary to enable the company to secure or retain

52 Great Britain, Statute at Targe, 2% and 24 Geo. V,
c. 53 (19%33), "Road and Rail Traffic Act."
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the traffic to which the agreement related.”>>
If another shipper proved prejudice to his
business, he had a right to an agreed charge if the

54 The Act also reliéved the rail-

Tribunal so ordered.
ways of the law of undue preference in the particular

cases of agreed charges, and enabled railway companies
at last to.compete on equal terms with road operators,
because they were allbwed to charge the same rates for
the same traffic. This Act was certainly a milestone

for the railways, as put by C.E.R. Sherrington in 1934,
"There is little question but that this section of the

act will be of considerable importance in assisting the

railways to regain some of their lost traffic.n2”

55 Great Britain, Statute at Large, 23 and 24 Geo.V
c. 53 (1933), "Road and Rail Traffic Act."

34 C.8. Lock, "Railways of Great Britain reaping
rewards of enterprise", Railway Age (Sept. 15, 19%34) p.314.

55 ¢.E.R. Sherrington, "1933, a Year of Innovations
for the British Railways", Railway Age, (April 21, 1934),
p. 580.
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B. THE CANADIAN SITUATION

1. Environment of the transportation industry in -

Canada in the thirties. Similar“j to England, the rail-

~ways in Canada were badly affected by the depression of
1929 and even at the end of the next decade they never
came close to moving the amount of traffic they used to.
Up to this time they enjoyed the advantages of a monopoly
in land transportation.

The following table gives their gross earnings and

net revenues for the period 1923%-3%7.

TABLE IT

Gross Earnings and Net Revenues of
Steam Railways, 1923-1937

Year Gross Earnings et Revenues
($ Millions) ($ Millions)

1923 478 65

1928 564 ‘ 121

1929 534 101

1930 454 ez

1931 ‘ 358 37

1932 : 293 - 57

1933 | 270 37
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1934 301 19
1935 310 477
1936 3%5 51
1937 355 53

Source: The Canada Year Book 1942, p.585.

During this time tWo-other modes of transportation
experienced a rapid growth. PFirst, the most important
of the two, the inland-water navigation, which during
eight months of the year duplicated approximately one-
third of the length of the railway system, was a major
competition to Tthe railways by pfoviding shippers of
long haul bulk commodities with a service at rates with

1 It was

which the railways were unable to compete. _
estimated that by 1937 these boats were four times the
tonnage needed for the business between the Foot of the
Lakes and Montreal and they cut rates to obtain the
business formerly done exclusively by the railways.2
The second mode was the trucking industry, which
was experiencing the fastest‘growth in freight trans-
portation although the percentage of traffic moved
represented a small proportion of the total ton-mile

traffic, as shown in the table below.

1 Canada: Royal Commission of Railways and Trans-
portation, Report, p. 57, (Chairman, L.P. Duff), Ottawa;
. King's P:inter 1932.

2 Railway Age, (Feb. 27, 1937), p. 375.
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TABLE ITII
Year Rail Water Highway Total
1928 83 .8% 16.1% 0.1% 100%
19%6 77 .5% 21.4% 1.1% 100%

—

Source: Transportation Study for the Royal Commission
of Canada's Economic Prospects by J.C. Lessard 19560.

The trucking industry had major advantages ovérArail—
ways‘as mentioned before in regard to speed, convenience
and lower rates. The latter were possible because the
commercial motor vehicle was "bonused" by the pleasure
automobile with the existing tax levels and both of them
were bonused by the future taxpayers as regards to the
highway costs.5 Also no form Qf regulation of motor
truck transport was existing so that the trucking industry
was reliéved of the responsibility of maintaining unprod-
uctive services.lJr The low initial cost of new or second-
hand wvehicles, the lack of suitable alternative employment
for many operators and the absence of legislative restric-
tions in admission brought a great many people tb this

5

industry.

5 S.W. Fairweather, "Is Truck [ ?egulatlon a ballure?"
Railway Age, (Jan. 9, 1957)7 . 123.

n

Ibid. s Do 124,

5 AwW. Currie, Economics of Canadian Transportation,
(University of Toronto Press 1959), p. 1.
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Another important advantage enjoyed by the motor
transport was the right of‘sepa:ate contract which was
denied to the railways. These separate contracts meant
that the motor transport carrier could enter into an -
agreement with any shipper to carry his goods for a
price fixed between them with no obligation; such as
for the réilways, to publish this rate and to give it
to anyone who applied for it.6

When the railways had a monopolistic control over
transportation, their labor force‘was in a strong bar-
gaining position, especially since the railroads' earn-
ings were high, and they could afford to share the un-
usual gains of that position with their employees. At
the time, in many instances, they paid more than twice
the wages given to the tTruck drivers who were not
unionized.7

The Panama Canal offered an alternative route
between the two extremitiesAof Canada. .Export and import
traffic originating from the East or West Coast going

Wiest or East respectively could move either by rail

or through the canal.

5 John Buchanan Rollit, "Aspects of the railway
problem", Canadian Journal of Fconomics and Political
Sciences, (19329), p. 48.

7 J.L. McDougall, "Aspect of the Railway Problem",
Motor Competition and Railways Labor Costs, Canadian
Journal of Economics and Political Sciences, (1939),
Pe 52.
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A great many industries shipped one hundred per
cent by truck in the summer months, or by boat, and
came back to the railway only for the winter haul. This
left the railway és a "standby", as put by C.D. Howe, the
then Minister of Transport.8 The railways for years had
been fighting a losing battle against these new modes of
transportation; either they maintained rates but lostr
business or cut the rates to obtain or retain business,
which meant less revénues:in both casesf9 It was estim-
ated that the railways' gross revenues have been reduced
by 38 million dollars per annum either through traffic
lost to the trucks or through rate reductions necessary

to hold traffic to the rails.

2. Royal Commission on Railways and Transportation

19322. The Royal Commission on Railways and TransportationA
(19%2) acknowledged the diversion of traffic.from the
railways to the highways "due to the fact that conveyance
by road was intrinsically a more suitable form of trans-

port, either because the convenience afforded by the road

® Railway Ase, (Feb. 20, 19%7), p. B44.

E "Agreed Charges on Railways", A.C. Wakeman, Railway
Age, (June 18, 1938), p. 25.

10 Fairweather, op. cit., p. 123.
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vehicle outweighs other considerations or because it is
definitely cheaper".qq The commlssioners recognizéd
the need for regulating road motor services and equal-
izing the conditions under which the road and rail |
services were provided. Otherwise,as they said, "If
the railways lose a large part of their profitable
short distance traffic to the roads a readjustment of
the whole freight structure may be necessary with a
possible increase in the rates charged for the long-

e In their

distance and heavy freight traffic.’
recommendations they felt it was their duty "to express
the view that even under more favorable circumstances,
the financial position of the railway may be such as
to demand that the whole question of tariffs and tolls
in its widest sense should be the subject of a special
investigation."15

The big problem was that an exclusive transportation
system in the "Dominion field established by expenditures
- almost astronomical was effectively challenged by a newer
method of transportation falling exclusively——or almost

so-- within the jurisdiction of the provinces with con-

sequent possibility of great and increasing damage to

" Canada: Royal Commission on Railways and Trans-
portation, Report, (L.P. Duff, Chairman), Ottawa: King's
Printer 19%2, p. 55.

12 Tpid..

1% 1bid., p. 60.
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the earlier system."14

There was then in the report of
the Commission no recommendations for agreed rates specif-
ically but a need for truck industry regulation and a

special investigation for rates and tariffs.

3. Influence of the British Road and Rail Traffic

Act. 1In the spring of 41937, a Transport Bill was presented
by the Minister of Transport C.D. Howe to the Commons for
adoption. It had as its purpose the Dominion Regulation

of all forms of transport. Part VI of the Bill intro-
duced a new featu?e, one that had been adopted in England
and had met with a great deal of sucess there, as mentioned
by C.D. Howe to the Dominion Senate Committee on Railways,
Telegraphs and Harbours.15 It gave permission for a
carrier to contract with a customer for the exclusive
carriage of its goods at a rate which was a departure

from the tariff rate and the contract could only be made
with the approval of the Board of Tranéport Comﬁissioners.
When the Bill reached the Senate it was killed, chiefly
because 1t sought to regulate interprovincial highway
traffic and regulate as well freight traffic on the Great

Lakes.

4 Ganada: Royal Commission on Dominion-Provincial
Relations, Report, Book II, Recommendations, (J.S. Sirois,
Chairman), 4940, p. 200.

15 Canada: Royal Commission on Agreed Charges, Report,
195

(W.F.A. Turgeon, Chairman), Ottawa; Queen's Printer, ,
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4; Enacting of agreed charges in the Transport Act.
The next year the Minister of Transport came back with a
modified Transport Bill which met considerable opposition,
particularly from the highway transport operators and
certain shippers and shipping organigzations, to the'some-
what similar proposal included in the Bill" of the
previous year.16

Primarily to enable the Canadian railway companies
to meet their (unregulated) highway competition, "Agreed

Charges" became law as Part V of the Transport Act 1938,

2 George VI, Chapter 53, assented to 1st July, 1938.

P. 22. IExcerpt from the Minister's speech: "Great
Britain had this trouble perhaps to a greater extent
than Canada, because their distances are shorter and

a larger proportion of raillway business there is vulner-
able to truck competition than would be the case in
Canada. In the old country the principle of agreed
charges has been adopted and applied and I am told

that after a thorough trial the British people are

well satisfied with agreed charges as a means of straight-
éning -out their transportation difficulties. My deputy
minister spent seven months in England within the last
year studying the question,...and I am convinced that
agreed charges are working out to the benefit of the
public as well as of the transportation industry itself.

1® praffic Studies, Published by the Canadian
Manufacturers' Association, Toronto, p. 103 (no date).
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CHAPTER IT

TRANSPORT ACT 1938:
PART V; AGREED CHARGES

A. DESCRIPTIOCN OF THE AGREED CHARGES BY THE ACT

1. Purpose of agreed charges. We have seen pre-

viously that prior to 1938 when railways reduced rates,
in order to meet competition from other carriers, they
found that lower tolls added to their traffic and
revenue but often it did not last long because shippers
used steamships or trucks during the summer, and in
bad weather or when the rates of steamships or trucks
were high they sent their freight.by rail. As put by
the Minister of Transport, C.D. Howe, "Railways were
used as a standby." Railways felt they could give
lower tolls if they were assﬁred of all or most of
the business of certain shippers throughout the year
instead of being left, because\of competition, with
the unprofitable portion not handled by trucks.

As mentioned by AW, Currie, basically an agreed
charge is a quantity discount which railways can afford
to give because they gel most of the transportation

business of shippers who come under the agreement./i

T v, Currie, Economics of Canadian Transportation,
Toronto University Press (loronto 1959) p. 206.
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The purpose of agreed charge was to creafe an exception
to the general rule that a railway had to charge equal
tolls for like services by enabling the railways to
meet the unregulated competition of trucks. Acoordingv
to the Commissioners in 1951 "It appears obvious that
Parliament did not intend the agreed charges to be a
weapon to destroy or eliminate competition but rather

to enable the railways to meet competition.2

2. Parties who can enter into agreement. The

Transport Act 1938 defined an agreed charge as a
"charge agreed upon between a carrier and a shipper

as in this Act provided and includes the conditions
attached thereto;”5 and carrier is defined as "any
person engaged in the transport of goods or passengers
and shall include any company which is subject to the
Railway Ac‘c."4 The Railway Act does not cover provin-
cially owned railways but does cover any railway which

forms part of continuous system of railways operated

2 Royal Commission on Transportation, Report, (W.F.A.
Turgeon, Chairman), Ottawa; King's Printer 1951, p. 95.

5 Statutes of Canada, 2 George VI, Chapt. 53 (1938)
"Transport Act', S. 2. (1) (a).

.

Ibid., 2. (1) (4).
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together and connecting one province with another.
This includes all Canadian Railways subject to the
jurisdiction of Parliament, and also water carriers

to the extent that they may be subject to the Trans-
5

port Act. Highway transport is not covered.
The shipper '"means a person sénding or recelving

or desiring to send or service goods by means of any

carrier to whom this Act applies."6

Section 35 (1) of the Act reads as follows:

Notwithstanding anything in the
Railway Act or in this Act, a carrier
may make such charge or charges for
the transport of the goods of any
shipper or for the transport of any
part of his goods as may be agreed
between the carrier and the shipper:
Provided that any such agreed charge
require the approval of the Board,
and the Board shall not approve such
charge if, in its opinion, the object
to be secured by the making of the
agreement can, having regard to all
the circumstances, adequately be sec-
ured by means of a special or compet-
itive tariff of tolls under the Rail-
way Act or this Act; and provided fur-
ther that when the transport is by
rail from or to a competitive point or
between competitive points on the lines
of two or more carriers by rail the
Board shall not approve an agreed
charge unless the competing carriers
by rail join in making the agreed
charge."

5 Revised Statutes of Canada 1927, Vol. IIT,
Chapt. 170, S. 5. 6. (c¢).

© 1pig., 5. 2. (1).
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A special tariff was one that could "be charged by
the company for any particular commodity or commod-
ities, or for each or any class or classes of the
freight classification, or to or from a certain
point or points on the railways"7 and a competitive
tariff was one "to bé charged by the company for any
| class or classes of the freight classification, or
for any commodity or commodities, to or ffom any
specified point or points which the Boérd may deem

or have declared to be competitive points...”8

5. Sanctions by the Board of Transport Commis-

sionergs for Canada. The Board of Railway Commissioners

for Canada as defined in the Railway Act, Chapt. 170
(Revised Statutes of Canada, 1927) was substituted in
the Transport Act for '"the Board of Transport Commis-
sioners for Canada" which had a duty "to perform the
functions vested in the Board by this Act and by the
Railway Act with the object of coordinating and har-

monizing the operations of all carriers engaged in

7 Ivig., s. 329 (3).

8 Tpid., S. 329 (&4).



transpoft by railways, ships and aircraft...”9

In considering the application for the approval
of an agreed charge the Board has to take into consid-
erétion any shipper, any representative body of shippers
and/or any carrier who considefs‘”that his business will
be unjustly discriminated against if the agreed charge
is approved and is made by the carrier, or that his
business has been unjustly discriminated againét as a
result of the making of the charge by virtue of a pre-
vious agreement."qo Also on any application (agreed
charge or fixed charge) the Board must have regard to
all considerations relevant to the effect on "the net
revenue of the carrier" and "on the business of any
shipper by whom, or in whose interests, objection is
made to approval being given to an agreed charge, or

application is made for approval to be withdrawn."qq

4, Fixed charges. Any shipper who considers

that his business has been or will be discriminated
against as a result of an agreed charge "may at any

time épply to the Board for a charge to be fixed for

9 Transport Act (1938), op. cit., S. 3 (1), (2).

10 Ipid., Section 35, (5).

11 1pid., Section 35, (13).
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the transport of his goods (being the same goods as
or simiiar goods to and being offered for carriage
under substantially similar circumstaﬁces and condi-
tions as the goods to which the agreed charge relates)
by the same carrier..." and if the Board is satisfied
that there has been or will be unjust discrimination,
it will fix a . charge. In fixing a charge the Board
may put a restriction of time but no charge shall be
fixed for a period beyond the period of the agreed

c:harg;e./'2

When the Board has fixed a charge for a
éhipper complaining of an agreed charge, such a
shipper is not entitled to make én épplication for
an agreed charge for the same goods./IB Any charge
fixed in favour of a shipper complaining of an
agreed charge is subject to corresponding modifica-

tions when the latter has been modified.14

12 1pia., Section 35 (&), (7).

1% Ibid., Section 35 (9) (c).

™ Ibid., Section 35 (11), 36 (2).
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B. AMENDMENTS WITH RESPECT TO AGREED CHARGES

1. Recommendations of the Royal Commission on
/]

Transportation 1951. Complaints were made against

the principle and administration of agreed charges
to the Commission. The Provinces of Alberta and
Manitoba asked for the repeal of Part V of the
Transport Act i.e. the section on agreed charges for
similar reasons. Manitoba claimed ﬁhat ”the‘Agreed
Charge method of rate making might eliminate truck
competition rather than meet it", that it "favours
the large shipper" and that the railways have suffi-
cient powér with the competitive tariffs. Alberta
complained that "all shippers should be treated alike,
regardless of size', and that the agreed charges favour
the larger ones.2
The Canadian Manufacturers Assoéiation mentioned
that the agreed charge system enables the large shippers
to "make a deal with the railways which the smaller
shippers may not be able to make because of his inabil-

. A
ity to agree on the same terms."”

1 Royal Commission on Transportation, Report, (W.F.A.
Turgeon, Chairman), Cttawa: King's Printer, (1951).

2 Tpbid., p. 88.

5 Ibid., p. 89.
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The Canada Steamship Lines Limited expressed the
view that it was an exdeptional method of rate making
and that this private contract gave terms more favor-
able to the individual shipper than those offered by
the carrier to the general public, that during the
time the agreed charge remains in force it denies the
other carriers the opportunity to compete for this
business and that the safeguards contained in the Act
were "a very minimum' and that the unrestricted use
of the agreed charge by railways "would force motor
carriers to the wa].l.“/+

The positions taken by the railways were, on one
hand, for the Canadian Pacific Railway Company, that
the agreed charges weré satisfactory and that they
would not object to "greater flexibility" without
suggesting any amendment. On theothér hand the
approach of the Canadian National Railway Company was
quite different. The companj maintained "that Part V
of the Act wés unsatisfactory in its present form",
the Act having faiied to enable ﬁhe rallways to meet
competition, particularly of motor trucks, that there
were too many delays by the Board in securing approval
and that the water carrier could object to the approval

even though only a portion of its rates were regulated

4 Tpig.
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by the Act. The Canadian National then proposed
amendments that would have the effects of doing away
with the necessity of prior approval by the Board;
eliminating the condition of the agreement to include
the rival rail carrier; establishing the agreed
charge on the basis of rate making; eliminating the
condition of a different rate depending on the number
of cars and eliminating the disapproval by the Board
of the agreed charge if the object could have been
secu?ed by a special or competitive tariff; preventing
objection to agreed charges ijwater carriers and
finally permitting the shippers who would be unjustly
discriminated against to apply for a fixed charge but
not to object to the agreed charge itself.5

The two railway companies were asked to consult
together in order to agree on amendments to be pro-
posed as a result of their divergence of views, but
were unable to do so even though the Canadian National
agreed that its proposed amendments may have/gone too
far.

In its conclusions, the commission argued that
" the agreed charge provisions of the Act had ”not yet

had a fair trial" and that it would be unwise to

2 Ibid., pp. 89-90.
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accept the proposed amendment by the Canadian National
and that "none of the amendments to the Act proposed

by the Provinces or by the railways can be recommended."6

2. Royal Commission on Agreed Charges 19557 and

Legislation. .The Royal Commission on Transportation

1951 had recommended to the Government that rates to
(or from) intermediate points should not exceed the
"transcontinental" rate by more than one-third. This
proposal was accepted and the Railway Act amended
aéqordingly (Section‘357), but this one and one-third
rﬁle applied to traffic moving under the Railway Act
i.e. not under the Transport Act.

Faced with a reduction in their earnings on
traffic moving to intermediate points the railways
were forced to examine their basic transcontinental
"competitive" rates (published under the Railway Act)
for an 'Agreed Charge" (under the Transport Act). It
was done for cast iron pipe and fittings moving from
Toronto and Trois-Rivieres to points in EB.C. The
approval of this Agreed Charge by the Board was pro-

tested. The protest failed and the Province of

6

7 This refers to the Royal Commigsion on Agreed
Charges, Report, (W.F.A, Turgeon, Chairman) Ottawa:
Queen's Printer, 1955.

Ibvid., pp. 95-6.
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Alberta reguested the Federal Government to amend
the legislation so that the one and one-third rule
would apply on traffic moving under the Transpoft
Act. Hence the appointment of this Royal Commission
on Agreed Charges in May 1954.

In reViewing the application of Agreed Charges
of the Transport Act the commissioner mentioned that
hé was satigfied that no injustice could be asserted
and was impressed with the belief that the motor
industry'had become a factor of permanent value in
Canada's economic life and that no legislation should
be contemplated to cause it vital damage. On the
other hand ﬁhe great deterioration of the financial
position of the railways in the recent years despite
the improvement of their property and services was
according to tThe commissioner opposed to the national
interest.8

Many submissions were made to the commission
asking for the repeal of this part of the Transport
Act on the grounds of destructicn of highway transport,
discrimination for one form of transportation and for
shippers engaged in the same industry. Other sub-
missions proposed practlcally an almost perfect

degree of freedom for the railways in regard to agreed

& 1pid., p. 26.
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charges.
With respect to the special case presented by
Alberta and later Jjoined by Saskachewan, the Royal
Commiséion outlined the argumentsfpro and con as
presented to it by inferested parties and decided
‘that it would not recommend the application of the
one and one-third rule to agreed charges,.due to the
difficulties involved in its practical application.
And even if it were found possible to appiy it to
certain cases "it would on the whole be unproductive
of subgtantial benefit to intermediate territory".
Further, the financial position'of the railways being
unfavorable, it would be unwise to raise new complica-
tions which might hamper them considerably. Finally,
the position of intermediate territory was.alteréd
beneficially and substantially with the new competi-
tive conditions of transbdrt, i.e. highway transpoft.qo
The commission took "the view that the object to
be attained, as nearly as possible, was to set the
railways free, but with the safeguard of certain pre-
cautions intended to preserve the rights of other

"11 /]

interested parties, and with this in mind it out-

lined the substance of the legislation that should

9 See pp. 27-36 for submissions.

10 Ivida., p. 45.

M Ibig., p. 36.



govern the practice of agreed charges.12

1. That the procedure for bringing an agreed
charge into effect should be simplified and shortened
i.e. no prior approval by the Board. It would allow
the agreed charge to become effective 20 days after
its filing. |

2. That the existing provisions of the Statute,

- with regard to the shipper who feels that he is injured
in his business interests by an "unjﬁst discrimination",
and that the Board being an "impartial tribunal which
has unrestricted power to give him the remedy which

his case warrants," not be changed.

5. That provision be made to allow wabter carriers
to become parties to any agreed charges upon certain
conditiong, i1.e. "any carrier by water which has
established through routes and interchange arrangements
with a carrier by rail."”

4. That U.S. railways having lines in Canada be
allowed not to initiate agreed charges but to become
a party if they. so desire.

5. "That an agreed charge may be terminated in
. respect to any party by withdrawal by that party upon
90 days' notice in cases where the agreement has been

in effect for at least one year."”

12 1bid., pp. 36-38.
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6. That "once the agreement has become effective
and the remedy of a fixed charge has been made readily
available to every shipper unjustly affected by it,
the charge should be allowed to stand for a reasonable
time (3 months) before being madé subject to attack by
others (others being any carrier, or association of
carriers, by water or rail or any association of other
body representative of the shippers of any locality)
not so immediately concerned with its operation.”
These complaints should at least to some extent be
based upon the "interests of the public" in order to
be allowed to come hbefore the Board. It is to be
noted that these compiaints should be made to the

Minister of Transport.

Legislation (1955) regarding agreed charges,

(3-4 Elizabeth II, Chapter 59).

(a) Section 32 of the Revised Act (28th July, 1955).

1. Subsection (1) provides that "Notwithstanding
anything in the RailWay Act or in this (Transport) Act,
a carrier may make any such charges for the transport
from one point in Canada to another point in Canada of
goods of a shipper as are agreed between the carrier
and the shipper'. The movements from a point to another
point iﬁ Canada were not specifically stated previously,

and it excluded previous reference as to whether the
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object of an Agreed Charge could be achieved by means
of a "competitive" tariff.

2. Sub-section (2) provides thaf an Agreed
Charge cannot be made unless rail carriers (1) Jjoin
therein, or (2) give notice of consent in writing.
Previously all competitive rail carriers had to be a
party to the Agreed Charge before it could be effe_ctive.

3. Sub-section (%) provides that the foregoing
shall not apply on a United States carrier's Canadian
lines except as between points on its lines in Canada
which it serves exclusively.

4. However, Sub-section (4) allows a U.S. carrier
to be party to an Agreed Charge --

(é) When it operates as a point of origin or
a point of destination, or between such points, and --

(b) Where it forms part of a continuous route
by rail, either entireiy in Canada, or partly in the
U.5., provided all‘railways over whose lines the con-
tinuous route 1s established concur. The U.S5S. line
must file with the Board a notice of intention to
become a party to the agreement. No specific mention
was made of U.S. carriers previoﬁsly, ag it is in the
last two Sub-gsections and they could enter into an
Agreed Charge on through traffic between Canadian
points.

5. Sub-section (5} provides that where an Agreed
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Charge 1s made by a carrier by rail a water carrier
is entitled to become a party thereto, at agreed
differentials, provided that the water carrier has
establisghed through routes andinterchange arraﬁge—
ments with the rail carrier and publishes tariffs.
There was no reference to water carriers in the
original Transport Act of 1938 and any water line
subject to this Act of 1938 could enter into Agreed
Charées on its local traffic. The alteration merely
provided that it could participate in any Agreed
Charge made by the Railways in through traffic.
6. Sub-section (6) for the unit of weight and
the carload rate was not changed.
7. Sub-section (7) provides that --
(a) Agreement for an agreed charge shall be
executed in tariff form,
(b) A.duplicate original shall be filed
with the Board within seven days, and
(¢) The agreed charge shall be effective
twenty days after such filing with the Board.
The previous method was that the Board approved an
Agreed Charge and its effective date. The thirty
day period was changed to twenty days, which‘was a
compromise between the fifteen day period requested

by the Railways and the thirty days requested by other



parties./]5 The Board had to give consideratibﬁ to
whether the result could be obtained by a normal
"competitive" tariff, to the effect on the net
revenue of the carrier and to other conditions
which appear to it to be relevant. The present
system obviates any delay that might otherwise
occur.

8. Sub-section (8), with regard to the publi-
cation of an Agreed Charge as other tariffs as pro-
vided by Sub-section (1) of Section 333 of the
Railway Act, was not changed.

9. By filing "notice of intent with the Board
any other shipper may, with the consent of carrier,
become a party to an Agreed Charge, to be effective
on an agreed date.

This was not specifically covered in the previous
Act.

10. Sub-section (10) provides that the Boar
may "fix" a charge upon application of any shipper
who considers that his business is or will be un-
Jjustly discriminated against by an Agreed Charge.

The circumstances and conditions must be the same.

13 Ibid., p. 36, Item 1, and also p. 13.
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The effect is the same as under the previous
act and the "fixed" charge arrangement might be used
if‘the carriers. were not in agreement with the
applicant shipper. The latter then would apply to
the Board for a "fixed" charge.

11. Sub-section (11) provides that once the
agreement for an Agreed Charge has been filed properly
with the Board and notice as outlined is given, the
rate specified shall be the lawful charge with respect
to such goods after the date the agreement takes
effect until the agreement expires or is terminated.
Previously the effective date could have been deter-
mined by the Board.

12. Sub-section (12) provides that any party to
an Agreed Charge may withdraw therefrom'by giving
ninety days' notice provided the Agreed Charge has
been in effect for at least omne year./lur

(b) Section 33, Revised Act (28th July, 1955).

This section deals with complaints. It should
be noted that any agreed charge covered by Section
32 must have been in effect for three months in so

15

far as appeals to the Minister are concerned.

14
P. 36.

15 Ibid., p. 48, Section 3% (1) and p. 38, second
paragraph.

Ibid., p« 48, Sub-gsection 10, and also Item 5,
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1. Sub-section (1) of Section 3% provides that,
where an Agreed Charge has been in effect at least
three months,
(a) any carrier, or association of carriers,
by water or by rail, or
(b) any association or other body representa-
tive of any shippers of any locality,
may complain to the Minister as to unjust discrimin-
ation or unfair advantage. The Minister may, if he
is satisfied that 1t is in the public interest that
the complaint should be investigated, refer the com-~
plaint to the Board.
2. The Governor-in-Council may refer the Agreed
Charge to the Board for investigation if he has reason
to believe that an Agreed Charge may be undesirable
to the public interest.
Previousgly complaints could be made to the Board
before approval of an Agreed Charge by
(a) any shipper pleading unjust discrimination
(b) any representative body of shippers, and
(¢) any carrier.

In this Sub-section (2) the truckers may appeal to

the Governor-in-~Council because of: "Any assoclation

or other body representative of the shippers of any

locality."
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The term "public" interest is used instead of
"national" interest in order to cover a situation
which might only affect a locality: "A city, a town,
and possibly an adjacent area or any other undefined
territory."q6

3. Sub-section (3) outlines the points to be
considered by the Board on matters referred to it
by the Minister or Governor-in-Council.

a) The effect on the net revenue of the
carriers.

b) Whether the Agreed Charge is undesirable
in the public interest.

¢) VWhether it places any other form of trans-—
portation service at an unfair disadvantage.

4., Sub-section (4) provides that the Board,
after a hearing, may make an order varyiihg or can-
celling the Agreed Charge or any other such order as

in the circumstances it comnsiders proper.

5. Sub-section (5) provides that any charge
"fixed" in favor of a complaining shipper ceases to
operate or is subject to corresponding modifications
as may be determined by the Bbard when the latter

varies or cancels the original Agreed Charge.

16 Ibid., p. 38, first paragraph.
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3. Royal Commission on Transportation 1959.17

This Royai Commission came only a few years after
the one on Agreed Charges and did not treat specifi—
caily the case of Agreed Charges even though there
were submissions to this effect. The Canadian
Trucking Associations Inc. mentioned that in the las?t
years”the'ease of,eﬁtry and exit in this industry was
more difficult and that the industry was moving at an
accelerating pace towards heavy capitalization and
large firms. In order to perform its economic func-
tions efficiently the trucking industry needed a
certain degree of stability and a certain level of
profitability to attract new capital and to provide
sources of "internal capital for further reinvestment”.
They made the following point: "The trucking industry
is no longer one large group of one-man operators who
can enter and leave the industry at will.”/]8
They mentioned that the adverse effects of agfeed
charges have been obscured by the fast economic devel-

opment of the country but that it might not be always

17 Canada: Royal Commission on Trangportation,
Report, (M.A. MacPherson, Sr., Chairman). Ottawa:
Queen's Printer, 3 vols., 1961-62.

18 Submission of the Canadian Trucking Associations
Inc. to the MacPherson Commission on Transportation in
May 1960, p. ©5.



so and then this industry will suffer. They submitted
that the present safeguard against the abuse of the
.Agreed Charges should satisfy two conditions::

a) The appeal procedure should be made more
effective. |

b) The potentially monopolistic element of
agreed charges should be circumscribed so that no
contract should require that more than 50 per cent of
the shipper's traffic be moved by the railway.

In a study made to the Commission D.W. Carr

19

and Associates mentioned that the railways are re-
guired to fill the major transport role in Canadian
econony and that it seemed '"necessary to permit them
to use extreme measures to hold traffic: rather than
allow them to decline as rapidly as fhey otherwise
would have."™ And the study added: "It seems evident,
however, that the growth of'trucking relative to rail
transport will continue in spite of agree&fcharges."
As: mentioned before, the Commission did not

treat agreed charges specifically but stated that

the broad aim of public transportation policy was to
ensure that all the various modes of transport be
given a fair chance to find their proper place within

a competitive system.

19 Royal Commission...1959, op. cit., Vo. III, p. 74.
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The Commission maintained that the principle
resulting in obligations imposed upon the railways
by "tradition, law and public policy, be lifted"” in
order.to meet Thelr competition with price and service.
When these national obligations could be removed,
remuneration should be found for the sgservices performed
to prevent distortions in resource allocations and
distortions in pricing of rail services.20 But by
iifting these obligations the railways would no
more have any advantages over the other modes of
competition and would be allowed to shed unremunera-
tive plants and services and by freer ratemaking to
enter markets and price services in accordance with
the economic realities of raililway operation.

With this National Transportation Policy of
essential neutrality, wherever competivion prevails,
"there is no apparent reason why each mode of transport
cannot compete on the basis of technologicél adapt-
ability and managerial skill, So long as policy
neutrality 1s preserved, new methods and modes
of transport will be encouraged on the basis of their
competitive ability and 0ld mades will pass from the

scene on the basis of competitive disability." L

20 1pid., p. 53.

21 Tvid., p. 276.
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CHAPTER TIT

EFFECTS ON THE TRANSPORTATION INDUSTRY

A, RELATIVE IMPORTANCE OF GOODS TRANSPORTED
UNDER AGREED CHARGES BY RATLWAYS

1. General. As mentioned before the principle
of agreed charges came aboubt in 1938 because the
railways were in a bad situation financially as their
revenue had been declining, and because they had
exhausted the possibilities of bettering their posi~
tion by general freight rate iﬁcreases. They were
left with theﬁécessityto find practical ways to
secure a larger share of traffic offered for tTrans-
portation. The agreed charge legislation had the
express purpose of helping the railways to cope more
effectively with transport competition specially
truck competition which was making serious inroads
upon their business by methods which they themselves
were prevented from using because of the resgtrictions
of the Railway Act.

The record shows that in practice the railways
did not attain the object sought by thebTransport Act
in the first decade of agreed charges. The Board of

Transport Commissioners reported to the Royal Commis-
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sion on Transportation of 1951 that at the end of

the year 71950 only 45 agreed charges had been
approved, 38 of which were to meet highway competi-
tion and 7/ to meet water competition. Of thig number
2% were in force at the end of 1950 involving 73
shippers. The gross revenue prdduced by agreed charges
for the two major railways in‘1950 was estimated at -
approximately $#10 million which represented a small
percentage (2.4%) of their total revenue for the same
year.| During this period the trucking industry was
expanding rapidly even though it was retarded by
wartime restrictions and postwar shortages.2 The

following table shows the intercity freight ton miles

moved by type of carrier, 1938 to 1959.

TABLE I

INTERCITY FREIGET TON-MILES PERFORMED BY
TYPE OF CARRIER, 1938 TO 1959
(Billions of ton-miles)

Year Total Rail Road Water 0il pipeline

1959 133.6 67.9 14 .4 33,7 17 .4
1958 126.9 66 .4 14,1 29.4 16.9
1957 1%2.2 7214 10.7 31.2 19.2
1956 141.2 78.8 10.6 33,6 18.1
1955 118.7 66.2 10.2 29.3 13.0
1954 102.1 57 .4 10.0 25.2 9.2
1953% 110.1 65.3 9.8 28.0 7.0
1952 108 . 4 68 .4 8.9 26.% 4.8

.1 Royal Commission 1951, op. cit., p. 88.

2 AW, Currié, Canadian Transportation Economics,
University of Toronto Press, 1967, p. 47/9.




1951 100.7 64.3 8.2 24.6 5.5
1950 87.7 55.5 7.6 23.0 1.5
1949 82.7 56.3 5.9 20.4 -
1948 84.1. 59.1 542 19.8 -
- 1947 82.5 60.1 4.3 18.1 -
1946 745 55.2 5.5 15.7 -
1945 85.1 63.3 5.0 18.8 -
1944 85.9 65.9 2.7 17.3 -
1943 84.4 6%.9 2.4 18.0 -
1942 761 56.1 2.4 175 -
1941 71.9 50.0 2.2 19.7 -
1940 58.9 37.9 1.8 19.2 -
1938 49.0 26.8 1.5 20.7 -

Source: Historical Statistics of Canada, Toronto:
The MacMillan Company of Canada Ltd., p. 554.

As can be seen from the table between 1938 and 1950 the
intercity traffic increased by a little more than a
factor 2 for the railways while the road transport

- increased by a factor 5. Because of these disappointing
results the Canadian National, with some support from
the Canadian Pacific, asked the Royal Commission of
1951 to recommend greater flexibility in publishing
agreed. charges as\they were essentially a special form
of competitive rate and that the current practice of
approval by the Board was cumbersome and slow. It

was not until 1955 that the question was re—éxamined
by Mr. W.F.A. Turgeon. He recommended the changes
explained previously in Chapter II. These statutory
changes left the railways‘relatiﬁely free to introduce
agreed charges whenever they decided it was necessary

and profitable to do so.



TABLE 11
Agreed Charges between 1950 and 1966

1950 1951 1952 1953 1954 1955 1956 1957 1958 1959 1960 1961 1962 1963 1964 1965 1966

New Agreements 2 1 3 7 24 17 79 150 204 320 248 254 210 210 200 186 n.a.
Amendments to , ) "2 16 20 21 44 244 397 544 684 F799 LYOKO 1038 1055 1397 1406 n.a.
Agreements

Agreed Charges in _
Effect atwthe end - 23 22 25 31 52 95 157 547 748 1004 1027 1165 1290 1447 1546 1610 1504

of the year

Number of Different
Shippers Parties to 73 71 77 105 219 352 612 n.a. n.a. n.a. n.a. 1845 2011 2145 2384 2595 2457

such agreed Charges

Source: Candda; Railway Commissioners' Reports
1950-1966.

n.a./- not available
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Since then the uses of agreed charges have been
increasing tremendously to cover a major share of
the railway freight traffic and to provide an even
greater part of their total revenue. At the same time
the share of the railways, with respect to the total
intercity freight, has been decreasing regularly with
the years, as will be shown later. Teble II shows the
importance in agreed charges that the amendments of
the Transport Act had on their uses since 1950 and

the numbers of shippers involved in these agreements.

2. Inter-regional movement of merchandise. The

Board of Transport Commissioners' annual waybill
analyses indicate the general pattern of railway
freight movements and the changing trends of traffic
under the different categories of freight rates.
Table IITI gives the rail traffic»charges by Rate Glass:
for selected years by regions of origin and destination,
The three regions used in the waybill analyses
are defined as follows:: The Maritime region consists
of the provinces of Nova Scotia, New Brunswick, Prince
Edward Island, Newfoundland and that portion of Quebec
lying east of Levis and Diamond, Quebec. The Eastern
region extends westward from Levis, Diamond and

Boundary, Quebec, to Port Arthur and Armstrong, Ontario.



Region
Canada

ton-miles

class rates

commodity, non=competitive
commodity, competitive
agreed charges,

Maritime to Maritime

ton-miles

class rates

commodity, non-competitive
commodity, competitive
agreed charges

Maritme to Eastern

tone-miles

class rates

commodity, non-competitive
commodity, competitive
agreed charges

TABLE 111

Rail Traffic Charges by Rate Class, 1951, 1958, 1965

Total
(000,000)

294,030

10,590

25,080

(excluding statutory rates)

1951

%

100
12.8
73.3
12,6

1.3

Cents/
ton-mile

1.71
3.16
1.56
2,03
4,10

1.71
3.16
1.56
2,03
4.10

Total
( 000,000)

227,320

9,840

13,180

1958

%

100
5.1
52.8
28.1
14,0

100

T 2.8
63.4
33.0
2028

Cents/
tén-mile

1.55
4.05
1.78
2,07
2.47

1.28
3.43
1,06
1.57
3.60

Total
(000,000)

349,000

13,210

24,920

(cont'd next page)

1965

100
2.5
43.4
24.8
29.3

100
5.3
36.7
35.8
22.2

100

W o
N ON
.« »
O ON 03

Cents/
ton-mile

1.91
3.95
1.44
2.61
1.84

1.03
1.95
0.85
2.04
1.00

vs



Region

Eastern to Maritimes

tonszmiles

class rates

commodity, non-competitive
commodity, competitive
agreed charges o

Eastern to Eastern

ton-miles

class rates

commodity, non-competitive
commodity, competitive -
agreed charges '

Eastern to Western

ton-miles

class rates

commodity, non-competitive
commodity, competitive
agreed charges

Total %
( 000, 000)

25,460 100
21.6
77.5
0.5
0.4

84,000 100

34,140 100
45.8
13.0
41.2
N.R.

Cents/
ton-mile

1.87
3.77
1.58
1.85
3.38

Total %

- (600,000)

18,380 = 100
17.5
70.0
10.3
2.2

61,270 100
2.6
44,4
38.3
14.7

28,930 100
16.5
25.9
19.1
38.5

Cents/ Total %
ton-mile (000,000)

1.69 41.430 100
2.92 8.7
1,22 64.5
2.83 10.0
13590 16.8
2.51 85,990 100
5.63 1.0
2.15 27.8
2.73 32.9
2.49 38.3
2,75 44,080 100
4,06 4.6
2.42 28.0
2.54 21.2
2.51 46,2

(cont'd next page)

Cents/
ton-mil

1.51
3.00
0.99
2.48
2.21

2.26
7.00
1.89
2.83
1.01

2.76
4,47
2.79
3.13
2.41

e

2s



Region

vt teeres.

Western to Eastern

ton-miles
class rates

Total

(000,000)

35,700

commodity, non-competitive
commodity, competitive

agreed charges

Western to Western

ton-miles
class rates

64,940

commodity, non-competitive
commodity, competitive

agreed charges

Source:

100

2.9

- 87.9

9.2
N.R.

Cents/
ton-mile

1.08
2.98
1.02
1.10
N.R.

1.70
3.79
1.49
2.06
4,25

Taken from the Waybill Analysis

by Dr. H. Purdy.

Total %
(00C,000)

35,170 100

1.4
2.3
5.5
0.8

(6108 3

. o
OO

Cents/
ton-mile

1.51
3.44
1.63
1.37
1.86

2,52
4.54
1.87
2.96
2.93

1965

Total %
(000,000)

47,450 100
0.5
42.3
32.0
25.2

100
0.6
56.2
25.4
17.8

Cents/
ton-mile

1.57
4,27
1.34
2.11
1.23

1.75
6.34
1.24
2.74
1.78

g
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The Western regilon consists of all lines west of Port
Arthur and Armstrong (except the Yukon).

In 1958, the agreed charges were not used exten-
gsively except for the movement of goods from Eastern
region to Western region where they represented 3%8.5%
of the volume transported westbound between these two
regions. Within the Fastern region they accounted for
14.7% of the traffic moved. A few years later, in 1965,
they had increased tremendously and were the second
rate.class most utilized after 'commodity, non-competitivéﬁ
for Canada and they became the most used for the move-
ﬁent of merchandise westbound between Eastern and

Western regions and within the Eastern region.

3. Kinds of goods shipped under agreed charges.

In the beginning agreed charges were made for the trans-
continental movement of the followingvcommodities:

Cast iron pipe and fittings, Canned Fish, Canned Goods
or Preserves, Wrought Iron or Steel Pipe and Tubing,
Hardboard, Iron or Steel Wire Rods, and Iron or Steel
Articles. There is no agreed rate for the movement of
grains which come under the low statutory grain rates
but agreements were concluded for transformed products

like flour...etc.
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The Transport Act does not contain restrictions
as to the kinds of commodities that can be hauled
under these agreements. In practice there must be
a sufficient volume to be moved as restrictions exist
in the agreement as for example minimum weight per
carload. Because of a specified minimum percentage
of the volume to be hauled by railways, the commodi-
ties involved must be such as to not create great
inconvenience in service to customers like rapidity

of delivery or storage facilities...etc.



B, EFFECTS ON THE FINANCIAL SITUATION
OF THE RAILWAYS

In the 1930's the trucking industry emerged as
a new moede of competition for the railways. They
fofced the railways to cut many of their tolls. The
expansion of this new‘industry had been retarded by
the war restrictions and postwar shortages and it
was not until 1950 that the highway carriers began
to stiffen competition. The competition was not
only coming from the trucking industry but also from
the increase of passenger cars, buses and airplanes.
The growing uSe of electricity, fuel o0il and natural
gas ruilned much of the carriage of coal by rail.,. |
HThe St Lawrence Seaway and the use of trucks for
pickup and delivery extended the gervices of inland
waterways. Pipelines at this time were starting to
make big inroads. There was also the fact that the
total bill for transport by various modes did not
rise as fast és the total spending on goodb-and
services of all kinds; such as entertainment, rest-
aurants, dry cleaning...etc. This was due to a reduc-
tion of waste in production with a cut in transporta-

tion of raw materials by locating the factories and
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assembly plants so as to minimize the total trans-
portation costs on incoming raw materials and out-
going finished products. "In short, the railway
problem is a complex of competition from other media
of transport, the discovery of new resources, in
Technigues of production in all industries and in
methods of operating railways, new spending habits
and so on.”a. The intercity freight carried by
various modes 1s shown in Table IV for specific
years between 1938 and 1965. It is_to be noted
that a major competitor of the railways is the oil
pipeline which in a few years took é good share of

the total freight moved.

TABLE IV
IHNTER-CITY TON-MILES TERFORMED IN
CANADA BY TYPE OF CARRIER

0il Gas

Year Total Rall Road Water Air ©Pipeline Pipeline
(billions) % % %’ % % %
1938 25 >1 3 46 * + +
1946 77 72 5 24 * + +
1951 105 o1 8 30 * 1 +
1956 145 54 7 27 * 11 +
1961 152 43 11 26 - 14 6
1965 201 42 9 27 * 14 8

Source: A.¥W. Currie, Canadian...op. cit., p. 478.
* Less than one-tenth of one per .cent,
+ Negligeable or non-existent,

3 pai. Currie, Canadian...op. ¢it.,.p. 477.
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The above data do not include rural, intra-urban,

or suburban carriage such as local delivery of farm
prdduce, fuel oil, bread and merchandise of all
sorts.- Also the data take no account of the occur-
ence of strikes which may have affected the percent-
ages slightly; Even though pipelines for natural
gas never compete with the railways, they have,
however, reduced the carriage of coal by this mode
of-transpdrt.

Tables V, VI and VII are derived from the Waybill
Analysis published every year sincé 1949, with the
exception of 1950, by the Board of Transport Commis-
sioners for Canada, and show the importance of the
agreed charges in regard to the typés of traffic
carried by the railways and also the revenues derived
from the transportation of freight under these agree-
ments. The samples consist of so many carloads (20,134
in 1961, 19,822 in 1958) of all-rail traffic between
Canadian stations. lUnder this arrangement the railways
participating in the waybill analyéis forwarded photo—.
stated copies of all.line—haul carload waybi;ls of
local and inter-line Canadian shipments terminating
at their stations in Canada bearing serial number "1"

and serial numbers ending in "01". Waybills involvin
S



TABLE V

PERCENT OF SAMPLE TON MILES

Type of Traffic - 1951 1952 1953 1954 1955 1958
% % % % % % % % %
Class Rated......... ceaesicssenns - 8.4 6.7 5.4 4.3 4.3 3.4 3.6 3.1 3.1
Commodity Non-Competitive.......... 49,1 41.8 34.6 43.4 43,5 35.8 35.8 32.4 31.8
Statutory....... cieeenans 27.1 40.6 47.0 30.1 25.6 33.8 31.7 32.7 30.9
Competitive..ccevuvennnnn 8.7 5.8 7.0 12.% 15.8 17.2 16.7 17.3 17.4
Agreed Charge........ v 1,0 1.3 1.8 3.2 4.9 5.1 7.2 8.7 12.2
Multiple Rates..... cecssserenananns 4.4 3.2 2.4 3.9 3.1 2.1 2.7 3.3 2.2
Mixed Shipments....... Cheereineeaan 1.3 - .6 1.8 2.6 2.8 2.6 2.3 2.5 2.4
Total........ e vesansen . 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0
Category of Rate 1960 196& 1962 1963 1965
% % % % %
NORMAL RATED TRAFFIC o
Class Rates..cvvereieersncren 2.8 2.4 2.1 1.8 1.7
Commodity Rates....cieevvens 30.7 30.2 29.2 30.1 30.2
COMPETITIVE RATED TRAFFIC
Competitive Rates........... 16.3 15.7 17.1 15,1 17,2
Agreed Charges........... .o 13.5 13.7 16.8 18.7 20.4
STATUTORY GRAIN RATES.............. 36.7 38.0  34.8 34.3 - 30.5
Total..evouunnnn ctrenrecenns - 100.0 100.0 100.0 100.0 100.0

Source: Waybill Analysis
Bpazd of Transport Commissioners for Canada.
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TABLE VI

PERCENT OF SAMPLE REVENUE

Type of Traffic 1951 1952 1953 1954 1955 195 1957 1958 1959
% % % % % % % %
Class Rated....... e 21.0 19.0 14,5 10.8 10.2 9.3 9.4 8.2 7.9
Commodity Non-Competitive.......... 50.8 49.4 45.1 .49.4 45.0 41.3 "41.4 37.3 34.7
StatutOTYeeveeeerrnnnnnn. 11.1  15.4 17.1 10.4 8.9 11.% 9.9 10.5 8.6
ComMPetive. i veiveeeennnn. 9.7 9.1 12.8 15.8 19.3 21.0 20.% 23.1 27.0
.Agreed Charge......vovun.. 2.5 2255 4,4 5.9 9.4 10.0 12,3. 13.8 16.1
Multiple Rates..... Cerietereeeeann 2.8 2.8 1.7 2.0 1.7 1.2 1.5 1.9 1.2
Mixed Shipments...eeeeeeeeennnenens 2.1 2.1 4.4 5,7 5,5 5,7 5.0 5,2 4.5
TOtale et ieeeneneseineninnnns 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0
Category of Rate 1960 1961 1962 1963 1964 1965 1966
' . % % % % % % %
NORMAL RATED TRAFFIC
Class Rates.......ccvvnnnnn. 7.6 6.7 6.0 4.9 4.7 4.6 4.6
Commodity Rates.......cvvn.. 34,6 34.6 32,9 . 32,3 29.6 29.3 28.7
COMPETITIVE RATED TRAFFIC
Competitive Rates........ e 27.8 26.3 27.3 26.3 27.3 30.4 30.1
Agreed Rates........coveen... 19.1 20.1 22.9 24,7 25.2 25.3 24.8
STATUTORY GRAIN RATES.....evueun.. . 10.9 12.3 10.9 11.8 13,2 10.4 11,
TOtale e s s e eeieeerennnannnnns 100.0 100.0 100.0 10050 100.0 100.0 100.0

Source: Same as Table [V .
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Type of Traffic

Class Rated.v........ cereenn
Commodity Non-Compet1t1ve....
Statutory..........
Competitive........
Agreed Charge......
Multiple Rates...............
Mixed Shipments..............

Total........ Ceesecenes

Category of Rate

NORMAL RATED TRAFFIC
Class Rates.

COMPETITIVE RATED TRAFFIC

Competitivé Rates.....
Agreed Charges........

STATUTORY GRAIN RATES........

Source:

Commodity Rates. ......

TABLE VII

AVERAGE REVENUE PER FREIGHT TON MILE

1951 1952 1953 1954 1955 19% 1957 1958 1959

cts cts.. ¢cts. cts. cts. cts. cts cts. cts.

...... 3.25 3.64 3,77 3.89 3.65 3.89 4.05 4.05 _4.59
...... 1.34 1.51 1.81 1.7% 1.8 1.666 1.81 1.78 1.95
...... 0.53 0.49 0.51 0.53 0.53 0.49 0.49 0.50 0.50
...... 1.45 2.01 2.52 1.94 1.87 1.77 1.94 2.07 2.77
...... 3.38  3.51. 3,40 2.87 2.93 2.85 2.65 2.47 2.37
...... 0.81 0.86 0.97 0.78 0.80 0.84 0.87 0.86 0.99
e 2.05 3.23 3.25 3.34 2.98 3.22 3.40 3.22 3.37
...... 1.29 1.28 1.39 1.54 1.52 1.45 1.57 1.5 1.79
1960 1961 1962 1963 1964 1965 1966

cts. cts. cts. cts. cts, cts. cts.

e 4.44 4.28 4,34 3.95 4.03 3.95 4.05
...... 1.86 1.73 1.7% 1.57 1.50 1.44 1.49
...... 2.82 2.51 2.48 2.55 2.50 2.61 2.50
..... . 2.34 2,21 2.12 1.93 1.87 1.84 1.7
...... 0.49 0.49 0.49 0.50 0.50 0.50 0.50
...... 1.6 1.51 1.55 1.46 1.40 1.48 1.43

Same as Table "V
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L.T7.C,, switching traffic, traffic originating at
rail points outside Canada, rail-lake-rail, water-
rail and oeean~-rail waybills were excluded.4 |
Table V. shows the constantly increasing volume
of the use of agreed charges by the railways, especially
starting from the mid-fifties, and there is no doubt
that the legislative changes brought in the Transport
Actlin 1955 were a pmajor factor in this greater:util—
izatién, as the approval by the Board was faster, the
requirement that the object of an agreed charge could
be achieved by a-competitive tariff was excluded from
the Act, and the competing rail carriers did not have
to join in the agreement.
Table VI shows the percentage of sample revenue
derived by each type of rate. The railways claim
"that average revenue per ton-mile from agreed charges
exceeds average ton-mile revenue on all traffid,
excluding the abnormally low statutory rates on
.grain.“5 Even though the railways.did not provide
a breakdown of expenses for the handling of freight
covered by agreed charges compared with the hahdling
of freight not under these agreements, it seems that

agreed charges made a better than average contribution

Waybill Analysis.

5 AW, Currie, Canadian Transportation Economics,
op. cit., p. 508,
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to their revenues up to 1963, but after this it was

the reverse, as the average revenue per ton-mile was
lower for agreed charges than for the total freight

traffic, excluding the statutory grain rates (see

Table VIII).

TABLE VIIT

AVERAGE REVENUE FROM AGREED CHARGE PER FREIGHT
TON-MILE COMPARED TO AVERAGE REVENUE PER
TON-MILE FOR TOTAL FREIGHT (EXCLUDING
STATUTORY RATES)

1955 1957 1959 1961 1962. 1963 1965 1966
cts cts cts cts cts cts cts cts
Agreed charges 2.9% 2.65 2.37 2.21 2.12 1.93 1.84 1.75

Total freight 1.95% 2.06* 2.37* 2.08* 2.11* 1.96 1.91 1.89

Source: Waybill Analysis (Reports).
* Excludes multiple rates, mixed shipments, U.S.
traffic and statutory grain rates.

As shown in Table VII there has been a constant decrease
in the average ton-mile freight revenue for the agreed
charge traffic while other rates have been much more
stable, even though they increase or decrease slightly.
The shipper is bound by a contract, and this
avoided the seasonal utilization of personnel and equip-
ment i.e. when the steamships or trucks could not
operate during the winter season or in bad weather

conditions. In this way agreed charges affected the
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financial situation of the railways favorably.6_ Even
though the primary object of agreed charges was to
enable'rail carriers to meet competition from mofOr
trucks there were some cases where agreed charges
permitted the railways to bulld up a paying volume

of domestic traffic without taking it away from competing
carriers by reducing the relative importance of imported
commodities. On imports from overseas or from the United
States the railways have only a relatively short haul
from the seaports or the plants to the consumers. When
the same goods: are produced in Canada the railways.

might heve a longer haul at better rates on finished
goods, plus the revenue on movements of raw material.7
AW, Currie wrote that this production of goods in
Canada had the effect of reducing unemployment and per-
mitting these working people to buy more gbods, there-
fore increasing the traffic for the railway§.8 The next
chapter will shdw evidence of agreed rates which reduced

imports from overseas.

® Ibid., p. 502.

7 Import rates are normally lower than domestic
rates over the same haul, This is done in order
to keep Canadian ports on a parity with the American
ports with which they compete. :

8 Ibid., p. 50%.
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Even though these rates are lower than the
average freight ton-mile revenue, the revenue derived
from the agreed charges covers more than their vari-
able costs and therefore is making a contribution to
the fixed costs as the Board iooked upon the effect
on the net revenue of the carrier when the applica-
tions were submitted.

Finally many shippers do not find it worthwhile
to have their own truck fleet on the road if they
can obtain satisféctory rates and services from rail-
ways and commercial trucks and agreed charges surely
decreased the rates enough to give more traffic to

the railways.



C. EFFECTS OF AGREED CHARGES ON
THE TRUCKING INDUSTRY

As mentioned earlier the intent .of the section
on agreed charges in the Transport Act was specially
designed to meet motor truck competition. The trucking
industry has many advantages on the railﬁays and this
contributed to their fast growth. The primary cause
of their growth is technologic¢al. The railwéysrhave
been handicapped because all their cers must be
interchangeable with other railways in regard to coupling,
clearances...etc., and Qach railway has its own
mindr peculiarities.. Because of the short working
life of highway equipment it is relatively easy
to scrap obsolete models and replace them with
the newest and the best.g' The door-to-door service,
a more personal and faster service, a shorter time
to claim breakages are among the numerous advan-
tages that the highway transport has over the railways.
Starting from the mid-fifties agreed charges had
the effect of retarding the'growth of the trucking

industry, even though it was expanding steadily. I&

9 A W. Currie, Canadian...op. cit., p. 479.
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is only speculation to imagine a different course,
had there been no agreed charges, but it is fair

to say thét,these agreements were detrimental To tThe
highway transport as for instance the pétroleum |
agreement in 1952, for the movement of oil. products
from the Lakehead to the four Western Provinces, had
the effect, according to the truckers, of driving a

10 Another case

thousand of them out of business.
was the automobile case in 1952, where the agreed
charge reduced the transportation costs of moving
automobiles from Ontario plants to Western cities by
the following amounts: Vancouver $50, Edmonton §$45,
Saskatoon $34, Regina. $%2 and Winnipeg $20. As men-
tioned in the Financial Post, "Likely to be hardest
hit are transcontinental truck firms that have
mushroomed from nothing into big business concerns

over the past two years.”qq

In the same article,
it is mentioned that during the month of July of
fhat year betwéen 30% and 35% of all western shi?ments
from General Motors' Oshawa plant moved by trucks

and the remaining was either moved by rail or driven

away.

10 "Major rail truck battle opens in the West",
Financial Post, May 10, 1954, pe. 1.

11 "Railways open new phase in war against trucks",
Financial Post, A.F. Hailey, Sept. 6, 1954, p. 1, 3.
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In 1954, shippers between Montreal and Toronto
were offered by C.N.R. and C.P.R. rate cuts that
ranged from 11% to 55 1/3%, which resulted in many
trucking firms being driven out of business and
slowing down the activity of the remaining ones.qg

Even though these kinds of rates had negative
consequences for the trucking industry, it was not
fatal, as this mode of transportation has been
growing at a rapid pace. Agreed charges were not
effective in keeping traffic from truckers when the
shipper considered that the quality of services
rendered by btruckers was worth the difference in
rates betweeﬁ rail and road. In many agreements
there was a percentage of movement left out of the
agreement and The truckers could compete to move
this remainder. Moreover, agreed charges tied all
or most of a shipper's traffic to the rails for one
year and it enabled the truckers to compete for the
following year if they could give a better rate or
if the shipper was not satisfied with the service
of the past year. As stated by A.W. Currie:

"There is no question that agreed charges
have proved to be a potent competitive wea-

pon in the hands of the railways. Yet the
trucking industry's arguments against them

1? "Truck cut rates to meet rail's bid for business',
Financial Post, Sept. 25, 1954, b. 1, 3.
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are often exaggerated. This is evidenced
by. the rapid growth in highway transport
notwithstanding agreed charges by rail.
Moreover, contract carriers do business 1%
under what amounts to an agreed charge..."

13 A.W. Currie, Canadian...op. cit., p. 508.
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D. WATER TRANSPORTATION AND AGREED CHARGLS

Water carriers subject to the Jjurisdiction of
the Board have a right to enter into an agreement
with shippers for a specified amount of their tonnage
at reduced rates. However, due to the inability to
provide a 12 month service such agreements are imprac-
ticable. Under the same legislation, such water
carriers have the right to parficipate in any agreed
charges made by the railways at recognized differen-

tials. ¥

The movement of goods can then be either

by all-rail, water-rail and vice-versa or by rail-
water—réil between two areas. - There is no data avail-
able from the water carriers which gives a breakdown,
as for the railways, of the uses of agreed charges as
a percentage of their traffic or revenues, but it
seems that these agreements do not represent a big
share of the traffic of Canadé Steamship Lines./I5
A.W. Currie states that without the transcontinental
rates and the agreed rates it is most probable that
there would have been competition from water carriers
between the West Coast and Eastern Canada through the

Panama Canal, and that these rates kept the railways

from a potential competition.

14 Canadian Institute of Traffic and Transportation
(1964), Chapt. 20, p. B.

= Conversation with an official of Canada Steamship
Lines.



71

CHAPTER IV

ANALYSIS OF SOME CASES OF AGREED CHARGES

A. THE SKELP, PIPE, TUBE, IRCN AND STEEL CASES

1. The Pipe and Tube Case. Canadian manufac-

turers located at Trois-Rivieres and Toronto had in
the past shipped large guantities of cast iron pipe
and fittings by rail to Western Canada. They were in
competition at the Facific Coast with ﬁipe impofted
from abroad by sea, but the railways had been able to
meet this competition by establishing low transcontin-
ental competitive rates. In 1952 the "one-third rule"
was introduced by S. 337 of the Railway Act, under
which rates to or from interior points were not per-
mitted to exceed transcontinental competitive rates
by more than one-third; The railways were obliged

to cancel their low transcontinental competitive..rates
in order to avoid losseé of revenue by forcing a
reduction in rates upoﬁ a heavy volume of pipe moving
to the prairies. The Canadian manufacturers lost the

entire West Coast market to overseas producers./I In~

104 ¢c.R.T.C. 28, p. 28.
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order to regain this business the Canadian Freight
Association made an application for thé approval,
by the Board under Part IV of the Tramsport Act,
R.5.C. 1952, c. 271, of an agreed charge between
Canadian Iron Foundries Iitd. and the National Iron
Corporation Ltd. and C.N.R., C.P.R., et al., for
the oarriage.of pipe, cast iron and fittings, except
valves, from Toronto andﬁDrdb—Riviérés to Erince
Rupert, Vancouver and Watson Island in the Erovince
of British’cblumbia. The terms of the agreement were
that the shippers ship all of their traffic prescribed
therein by rail and nof ship by any other means
of transportation whatsoever. There was also an
application by Warden King Ltd., Montreal, that a
charge be fixed for the transport of the same goods
to the same destinations at the rates contained in
the agreed charges and with the same terms and condi-
tions attached to the agreed charges.2

There was at the time a competitive rate in effect
from Toronto to the Coast of $2.39 per 100 lbs., but
this rate did not move any traffic because the shippers

could not meet the competition at the Coast from iron

2 Tbid., p. 30.
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pilipe imported from overseas directly by ship. Up %o

" May 1952 the competitive rates from Toronto and Trois-—
Rivieres to the West Coast were $4.17 and $1.25 respec—
tively.‘ The rates proposed in the agreed charge were
$1.10 from Toronto and Sﬂ.ﬂB from Trois=Rivieres:.

The application was opposed by counsel on behalf
of the Province of Alberta, the City of Edmonton and
the Edmonton Chamber of Commerce., The counsel of
the Province of British Golumbia supported the applica-
tione.

The points made were that the competitive rate
($2.39 per 1b.) would not move the traffic to the
Coast and a lowef competitive rate such as an agreed
charge would and it was "immaterial” for the shippers
if this rate was an agreed charge or a competitiVe
tariff. The carriers were "unwilling to publish this
lower'competitive rate because of the immediate impact
of thé one—thirdirule” of the Railway #Act with the
effect of offsetting in their over-all revenues the
gain made by the competitive rate to the Coast.
According 0o the‘Board.the'agreedfcharges were not
subjected to the "one-third rule” as was indicated
in clear language ih Part IV of the Transport Act.

It was argued also that without the agreed charge the

carriers: would not move the traffic and that in no
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way the Province of Alberta would be better off and
the effect would be beneficial only to the foreign
producer who would have practically a monopoly on
the consuming market. The Board approwved then, for
the above reasons, the agreed charge and also fixed
the same charge for the traffic of Warden King Ltd.

In June 1954, Associated Foundry Ltd. of Vancouver,
a competitor of Warden King Ltd. of Montreal, applied
for cancellation of the fixed charge of the latter on
cast iron pipe from Montreal, uebec, to Prince Rupért,
Vancouver, and Watson Esland, British Columbia. This
application did not concern the agreed charge mentioned
earlier but only the fixed charge on tThe contention that the
type of pipe contemplated by the agreed charge was
for water-main purposes. ©Such pipe. was made of cast
iron, and even though the description of thevcommodity
in the agreed charge was sufficiently broad to include
all types of cast iron pipe and fittings for same and
the application of Warden King ILtd. was made under the
presumption of unjust discrimination, it was demon-
strated to the Board that the commodity manufactured
and shipped by Warden King Ltd. was cast iron soil
pipe which was manufactured by a different process
. and was shipped in‘diffefent sizes and lengths. 5o

the product was made of substantially the same materials,
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although it differed in its purpose.

The applicant, Associated Foundry Ltd., claimed
that he was unjustly discriminated against because
Warden King Ltd. had principally the same market in
British Columbia. It was stated alsoc that the imports
of the year 1953 did not exceed 10% of the production
of Associated Foundry Ltd. and that it could not be
claimed as reason for granting the fixed charge as
in the case of agreed charge to which it was related.

These considerations were relevant to S.-s. (15)
of 8. (32) affecting the net revenue of the carrier
and the business of any shipper objecting. The Board,
congidering that the product of Warden King Ltd. was
different from the one of Canada Iron Foundries Ltd.
and National Iron Corp. Ltd., that foreign imports of
cast iron pipe into the British Columbia market were
relatively small, that there was no unjust discrimin-
ation to Warden King ILtd. from the two manufacturers
concerned by the agreed charge, revoked the fixed

charge for Warden King Ltd. in June 15, 1954.5

2. The Iron and Steel Case. This case is similar

to the previous one. It involved the Board's approval
of four agreements for agreed charges on iron and
steel plates, sheets, bars and other products from

points in Eastern Canada to the Pacific Coast.

5 74 C.R.T.C., pp. 221 - 5.
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During the sittings, the Board "was compelled
to rule upon the status of the Province of Alberta”
which appeared at the hearing and to which certain
shippers objected on the grounds that the Province
did not fall within any of the three categories
contained in Section 32 (7) defining those who were
entitled to be heard in opposition to an application
of an agreed charge. The Board ruled that the said
Province was entitled under the provision 32 (7) (a)
of the Act as a shipper who considered his business
unjustly discriminated against if the Agreed Charge
was approved.'

The counsel for theée objecting shippers did
not make representation for unjust discrimination
because of the proposed agreements but for the
non-application of the "one-third rule" to these
agreed charges. As no change had been made in the
legislation the outcome was the same as in the
previous case (71 C.R.T.C. 28).

Other shippers objected to the proposed agreed
charges for steel moving to the Pacific Coast "being
converted or fabricated into storage tanks and other

articles and shipped into Alberta in competition

% 04 C.R.T.C., p. 327.
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with fabricators in Alberta. This would create
unjust discrimination.

Each shipper member of the proposed agreementé
stated that the proposed rates would give them only
"partial assistance" in meeting foreign competition
and that Bastern industries would have to make fur-
ther price reductions to meet such competition in
the Alberta market; also that if the agreed charge
was not granted they would be forced to withdraw
from the Coasgt market.

It appeared "quite clear" to the Board that
the Alberta industry would not be placed at a
disadvantage or discriminated against, but that
the agreed charge would merely place in "a more
favourable competitive position" the Fastern manu-
facturers.6 The advice received by the Board from
their staff was that the obJect of these agreements
could not be obtained by a competitive tariff because
of the incidence of the one-third rule which would |
cause severe drain upon the carriers' revenue. The

agreed charges were approved by the Bqard.

%. Alberta Phoenix Tube and Pipe Case. This

case shows a different aspect of the application of

> Ibid.

© Ipid., p. 328.



78

agreed charges. In December 1957 the counsel on
behalf of Alberta Phoenix Tube and Pipe Ltd.
presented an application “seeking_the elimination
of the unjust discrimination and undue preference
that now exists in certain of the rates on steel
and pipe for several ecastern destinations to
Edmonton and Vancouver."’7 The applicant had steel
skelp brought from Hamilton or Sault Ste. Marie,
Ont., to manufacture steel pipe at Edmonton, Alta.,
and the pipe was generally shipped to the Prairie
Provinces and gsome to British Columbia..

Agreed Charges C.T.C. (AC) No. 6% was at the
time covering the moving of pipe from Welland to
Vancouver at a rate of $1.20 per 100 1lbs. and
Agreed Charges C.T.C. (AC) No. 89 was for the
shipping of skelp from Eastern Canada to Fort Moody
at a rate of $1.20 per 100 lbs.

In the case of Alberta Phoenix Tube and Pipe the
rate for moving the skelp: to the plant was a commodity
rate while the pipe shipped from Edmonton to Vancouver

was at a normal rate.

7 79 G.R.T.C.. 40, p. 41 and J.0.R. & R. pp. 83-89,
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The following exhibit helps to clarify the

sibtuation.

FEXHTIBIT I

- Welland, Ontario, plant:
Average inbound rate on skelp....$0.11
LOSS faCtOI' - ']O%.........-..... 0.0,’

Pipe rate Welland to Vancouver
(AC NO. 63)1ieeessvssnnsnes 1.20

Total transportation cost steel
mill via Welland to Vancouver...$1.%2 per 100 1lbs.

Port Moody, British Columbia, plant:

Average inbound rate on skelp '
(AC NO. 89)...0.-0--.-..0-&50.95

LOSS faCtOI‘ = ']O%...-........... ang}é
Pipe rate Port Moody to Vancouver.0.25

Total transportation cost steel
mill via Port Moody to Vanc.....$1.29% per 100 1bs.

Edmonton, Alberta, plant:
Average inbound rate on skelp....$1.70%
Loss factor —= 10%eececssascesses 017
Pipe rate Edmonton to Vancouver.._1.29

Total transportation cost steel
mill via Edmonton to Vancouver..$3.16% per 100 lbs.

Source: 71 C.R.T.C., p. 43.
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The applicant asked for an order that a speci-
fied toll or tolls be charged not exceeding in the
aggregate %1.32 per 100 lbs., for the transport of
steel skelp from Hamilton, Ontario, to Edmonton,
Alberta, and steel pipe from Edménton to Vancouver,
B.C., or alternatively for a charge fixed for the
transport by the railways concerneds of the goods
of the shipper Alberta Phoenix Tube & Pipe Ltd. as
set out in Agreed Charges (AC) No. 63 and (AC) No.
89.

The Board stated the question of unjust dis-
crimination was a matter of fact, under the provi-
sions of 8S.-s. (10) of 3. 32 of the Tramsport Act,
as skelp is a product made by steel mills and is
used only for the manufacture of pipe and as the
applicant's method of conversion was similar %o
the process used by its competitors. There was

evidence given that because of discrimination, the

8 B.C. Electric Railway Company, Ltd., C.N.R.,
C.P.R. Co., The Esquimalt & Nanaimo Railway Co.,
The New York Central Railroad Co., Ontario North-
land Railway, The Toronto, Hamilton Co. (C.P.R. Co.
Lessee), Wabash Railroad Co.
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applicant was unable to sell in the Vancouver market
because of the competition of finished pipe from
Welland, and the competition of skelp from Hamilton
or Sault Ste. Marie converted into finished pipe at
‘Port Moody, B.C., although the inbound skelp and the
.‘outbound pipe of the applicant and its competitors
were shipped in the same kind of cars, over generally
the same routes and under substantially sinmilar trans-
portation circumstances and conditions. The appli-
cant requested the Board for a rate or fixed charge,
for the skelp from Hamilton to Edmonton, of /8¢ per
100 1lbs., and a rate or fixed charge on finished pipe
from Edmonton to Vancouver of 48¢ per 100 1bs.,
totalling $1.26 per 100 1bs.”

The position of the railways, although they were
sympathetic with the case of the applicant, was that
they were "unable to comply with the remedy suggested"
by the applicant for several reasons: That they
refused repeatedly to consider fabricating in-transit
or manufacturing in-transit arrangements for iron and
steel products and many other commodities; that it
would cause great loss in revenue to the réilways;

that such arrangements would be difficult to police

9 97 C.R.T.C. 40, p. 46.
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as to whether the pipe, after being billed to Van-
couver, could be diverted in-transit to other destin-
ations. |

In conclusion to this case, the Board, after
being satisfied that unjust discrimination existed
against the applicant, fixed a charge for the moving
of skelp, iron or steel, to be made by the same
carriers party to Agreed Charge C.T.C. (AC) No. 89,
of 90¢ per 100 lbs. in minimum carload weight of
120,000 1bs. from Hamilton and-Sault Ste. Marie to
Edmonton, with the further condition that the said
skelp be converted into pipe and shipped from Edmonton
to the stations and places applicable to the Agreed
Charge C.T.C. (AC) No. 63, the latter movement being
a fixed charge of 44¢ per 100 lbs. on pipe, wfought
iron or steel of the same descripbtion and under the

10 These

conditidhs attached to Agreed Charge No. 63%.

charges were to be effective on May 17, 1958.
Before the date that the fixed charges were

required to be éffective, Counsel for Canadian

National and for the Canadian Pacific applied to the

Board for a suspension of the Board's Order No. 94129

10 Ipig., pp. 47-9.
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dealing with the previous fixed charges and for a
review of the Judgment and Order. The respondents
(C.N.R. and C.P.R.) submitted 21 statements to the
Board for review. As it would be too long in the
scope of this study to analyse them point by point
I will giﬁe only a brief summary. Many of these
points deal with the application to the Board by
Alberta Phoenix for the elimination of unjust dis-
crimination and undue preference in December 1957
and are of minor interest for the purpose of this
study. They deal with the time the application
was made; the parties concerned which did not
receive notice; the powers of the Board in this
case; the routes included in Agreed Charge (AC)
No. 6% and (AC) No. 89; some false data used by
-the Board in order to determine the fixed charges
for Alberta Phoenix; the adverse effects on the
revenues of the carriers under Agreed Charges in
future, as well as adverse effects on the shippers

in Canada.qq

" All these points were refuted by the
Board.

An important point in this case is the final

1 Transport Commissioners' J.0.R.& R. Vol. 48,
pp. 359-62.
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argument of the raillways saying the complainant's
plant at Edmonton had been "built in the wrong placé”
if it expected to do business in Vancouver. The
Board found it impossible to reconcile this argument
with the fact that several other plants, located
about 3,000 miles from Vancouver, were able to
obtain this market because of low freight rates.

The Board maintained that it "was not a case of"
carrier competition "between two or more points in
Canada which would compel the railways to meet that
c:ompet:’Ltion',i/I2 but a matter of the railways enabling
one set of manufacturers in Ontario to get into a
common market in the Vanéouver area to meet "market
competition" while denying another manufacturer,
located 2,000 miles nearer, to enter the same market.
This would result in helping a manufacturer who is
5,000 miles away from this market or who is in the
vicinity of that common market to enter it with low
agreed charges while denying any manufacturer, anywhere
in between, this opportunity because of ordinary
tariff rates. This would be an unjust discrimination
based on location of an industry.

The second point contended by the railways was

12 1pi3., p. 368.
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that thqbrovision of the Order to fix two charges
"in combination as an arrangement for fabrication
in-transit" was an attempt by the Board to permit
indirectly what it was not empowered to do directly
either by the Railway Act or the Transport Act. The
Board refuted this argument by saying that the pur-
pose of these fixed charges was not an arrangement
for fabrication in-transit but merely a device to
protect the railways' revenues and to ensure that
the applicant "cannot obtain a refund of part of

the local rate which he~has paid on skelp from
Hamilton or Sault Ste. Marie to Edmonton i.e. by
applying the 90 cents fixed charge, unless and until
he produces a paid freight receipt showing that the
particular skelp“has been shipped as pipe to the
Vancouver area.”/]3 The railWays also introduced

the argument that the Board had never defined stop-
off in transit and had no power to '"prescribe a
transit arrangement of its own motion." The reply
by the Board was that it has defined milling-in-
transit in the case of Winnipeg & Montreal Boards of
Trade et al. v. C.P.R., G.T.R. & C.N.R. (Milling-in-
Transit Toll Case No. 2 (1921), 27 C.R.C. 138 at p. 141)

as follows:

13 1piq.



86

"This naturally brings us to The question
of what is a reasonable rate for the services
to be performed by the railway company,
always considering that the railway company
receives the legal rate for transporting the
grain from the starting point to destination,
and that the stop-over privilege simply means
that, if the same amount in weight is returned

~to the company for transportation to destina-
tion within six months, the completion of the
contract of carriage will be made by the rail-
way company at the legal through rate, what-
ever it may happen to be." 14

The Board maintained that in the case of movement
of skelp to Edmonton and pipe out of Edmonton it was
not a milling-in~transit because the fixed charges
constituted a rate into Edmonton for raw material
similar to the Agreed Charge to Port Moody and another
rate on finished product of pipe out of Edmonton simi-

lar to Agreed Charge from Welland to B.C. points.

4, The Stewarts & Lloyds of Canada Ltd. Case.

In March 1960 an application was made by Stewarts

and Lloyds of Canada, Ltd., known as the applicant,

to thé Board for a charge to be fixed for the movement
by rail of its o0il well casing and tubing from
Vancouver, B.C., to destinations in the Provinces of
Alberta, B.C., Manitoba and Saskatchewan the same

as Agreed Charge C.T.C. (4AC) No. 204, then in effect

for the movement of similar goods shipped from Port

W oo ¢.R.T.C. 160, p. 177.
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Moody, B.C., by Canadian Western Pipe Mills, Ltd.

The applicant was incorporated as a private
company under the Companies Act of Canada and was
authorizedi"to sell, buy, install, manufacture and
deal in stéel piping and tubing and metals of all
kinds and to render technical services in connection
with the said business. The operations of the
company may be carried on throughout Canada and
elsewhere."/]5 The president stated that the
company was é wholly-owned subsidiary of Stewarts
& Lloyds Ltd. of England with head office in the
City of Toronto. The company imported oil-well
tﬁbing and casing from the United Kingdom. These
goods were purchased from the parent company f.o.b.
the Unifed Kingdom port aﬁd were taken from the ship
to a storage yard, at Vancouver, leaSedfby the
applicant from Evans, Coleman and Evans, Ltd. The
parent cdmpany sold such goods in Canada exclusively
to the applicant,-since 1958.

The applicant was charged freight rates for the
movement of casing and tubing by rail from Vancouver
to the oilfields of the Prairie Provinces and B.C.

which were considerably higher than freight rates

15 83 ¢.R.T.C. 153, p. 155.
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charged as "agreed charges'.

Agreed Charge No. 204 was effective since
December 1956 and was made between Canadian Western
Pipe Mills Litd. and C.P.R. to destinations reached
only by that line or the Northern Alberta Railways.
In February 1957, C.N.R. for points situated on its.
line and in Hovember 1959 Pacific Great Eastern
Railway became parties of the agreement. Effective
October 16, 1957, the description of the goods to
be carried read as follows: "Steel 01l Well Tubing
and/or Casing, Welded, Manufactured in Canada." The
words "welded" and "manufactured in Canada' were
added in February and October 1957 respectively.16

Although the applicant's product was seamléss
it was argued that both products were accepted. in
The industry on an equal basis. In a letter dated
October 9, 1959 the Canadian Ffeight Association
declined a previous application by the applicant to
become party to the said agreed charge on the grounds
that it applied only to pipe manufactured in Canada.
In summary the evidence of the applicant maintained
that it shipped its similar goods via the same rail-
ways to the same destinations as the parties of the

Agreed Charge.

16

Ibid., p. 158
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Opposition to the application came from ﬁhree
manufacturers, the Algoma Steel Corporation, tThe
Steel Company of Canada and the railways. One of
the manufacturers, Canadian Western Pipe Mills Ltd.,
joined Alberta Phoenix Tube & Pipe Ltd. of Edmonton
in opposing the applidation on the grounds that the
applicant's product was not manufactured in Canada,
that Western could buy its skelp from Europe but did
not do go and that imports from the U.XK. and Japan
had increased during 1958 and 1959 causing more
pressure on Canadian Manufacturers. Another manu-
facturer, Canadian Mannex Corporation, which is the
sales organization‘for Mannesmann Tube Co. Ltd.,
mentioned that it was indirectly controlled by a
German company, that it purchased its requirements
of steel from Algoma Steel Corporation at Sault Ste.
Marie, which it i1s located close to, that it would
be economically advantageous to buy its steel from
Germany but does not do so in order to ship its
products to Western Canada under Agreed Charge No.
244, which superseded AC No. 107. Mannesmann stated
that it "had required the initial AC No. 107 in
order to establish this mill and would not have
built it without the Agreed Charge; that an invest-
ment of some $30,000,000 had been made therein; that

foreign producers could manufacture the same product
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at a lower cost théﬁ Canadian; and that granting the
application....could put theCanadian manufacturer out
of business.“/ll7 The other manufacturer, Page-Hersey
Tubes, Ltd., stated that it entered the manufacture
of this type of product during the U.S. steel strike
in 1952 but discontinued until AC No. 122 was made
by the railways in 1955 because of the impossibility
of meeﬁing competition. | |

C.P.R. corroborated the statement of Mannesmann
Tube Co. Ltd. and stated that the railways attempted
to foster manufacturing in Canada in order to obtain
hauls for raw materials and the finished products
and when the AC No. 107 was in effect the estimated
increasedrevenue of the railways was more than %3,
000,000 per annum. The same reasoning occured for
AC No. 122. C.N.R. expressed the opinion that the
words "manufactured in Canada®™ were added to AC No.
204 to remove any doubts and that the granting of
the application would decrease 1its revenue between
$40,000 and $160,000 and that it would consider
withdrawing from this agreed charge.

Algoma Steel Corporation submitted that it

could supply a substantial percentage of the steel

17 Tvig., pp. 165-7.
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for pipe requirements; that more importation would
reduce employment and tak revenuve; that the railways
obtained more revenue with raw material and finished
pipe than with imported products; that it had recently
authorized a $30,000,000 expenditure to establish a
mill with capacity to produce "several hundred thousand
tons" of product per year, including skelp. Steel
Company of Canada ILimited pointed out that there was
more at stake fhan merely casing and tubing and that
if the application was granted it would apply to all
domestic goods.18

The Board, in its findings, stated that within
the meaning of S.-s. (10) of S. 32 of the Transport
Act, @) the applicant is a shipper; (b) the carriers
were the same; (c) the goods for carriage were the
same as or similar to the goods of AC No. 204 but
the applicant's goods did ﬁot satisfy the meaning of
the S. 32 (10) of the Transport Act.!” The Board
mentioned the decision of the United States Supreme
Court in the case of Texas & Pacific Ry. Co. v. I1.C.C.,
162 U.5. 497, where the court held that:

Foreign traffic when carried from the port
of entry to final destination and domestic
traffic carried from the same port to the

same destination are not traffic of 'like
kinds' and that the service in the one case

18 1pig., p. 169.

19 "Goods offered for carriage under substantially
similar circumstances and conditions as the goods to
which the agreed charge relates.”
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is not performed under circumstances and cond-

itions substantially similar to those under

which the service rendered in the other case

is performed, and that therefore the rates

on the Bwo kinds of traffic need not be the

Y H'2 .

same.
The Board mentioned that the making of these agreed
charges was intended to cover only domestic products
and the common objective was designed to meet market
competition of import traffic. Also that the appli-
cant, before and after being incorporated, intended
that the real destinations of the goods: sold would
be the oil couwntry and’ that the stop-in-transit was
only temporary and that constituted the "traffic to
be import traffic.” The chief commissioner Kerr
dismigssed the application and the commissioner Knowles
concurred. The assistant chief commissioner Griffin
dissented and would have granted a fixed charge
for the applicant for the following reasons: 1) The
goods of the applicant were similar to those of
Agreed Charge No. 204; 2) The Board'had to give wéight
to traffic conditions i.e. the question whether'the
goods were offered for carriage under substantially

similar conditions "from a transportation point of

view, and that the Board's function was not to

20 Ibig., p. 187.

21 1pid., p. 207.
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act as an arbiter of‘industrial policy; %) that there

was unJust discrimination to tThe applicant.22

5. Effects on marketing of these products. In

these previous cases we saw that the uses of the con-
cept of agreef_charges had considerable effects on
the marketing of these products. 1In thebfirst case .
studied, eastern manufacturers (Canadian Iron Foundries
- Ltd. and National Iron Corp. Ltd.) of cast iron pive
and fittings were denied the western market when the
railways cancelled the low transcontinental competi-
tive rates because of the introduction of the one and
one-third rule in the Railway Act in 1952. Agreed
charges then re-established low rates enough to allow
these manufacturers to meet the competition.

The case of Iron and Steel shipped from Eastern
Canada to the West Coast is similar as it allowed
_this material to be transported under agreed rates
and then be converted on the Pacific Coast to be sold
on the Alberta market in competition with local manu-
facturers.

In the case of Alberta Phoenix.Tube & Pipe, the

approval by the Board to have two fixed charges, one

22 Tbid., pp. 211 and 216.
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for the movement of raw material from Ontario to
Edmonton and the other one for the Shipping‘of
finishedrproducts from the plant to the British
Columbia market, allowed this manufacturer to
éxtend its market and created greater market comp-
etition in B:C. areas.

Stewarts & Lloyds of Canada Ltd., because of
its purchases of materials from the parent company
in the United Kingdom, was denied by the Board the
right to use agreed charges to sell its products in
the prairie market. This decision of the Board had
the opposite effect to the previous cases Where the
agreed charge concept participated in increased
market competition.

Finally it was stated clearly by PageaHerséy
Tﬁbes'Ltd. that it manufactured oil well casing
and tubing during the U.S. steél strike in 1952
but discontinued until an agreed charge was made by
the railways in 1955 to enable this company to meet
the competition in Western Canada.

The conclusion from these few cases is that
the agreed charge concept had the general effect
of increasing competition in the Western market by

enabling more manufacturers either from Eastern or
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Western Canada to sell their products because of

reduced transportation costs.

6. Effects for foreign competitors. It has

been seen that the Canadian company, Stewarts & Lloyds,
wholly owned by a British parent company, was denied
the right to use agreed charges by the Board, because
it imported its oil-well tubing and casing from the
parent company. It -is hard to justify the conclusion
afrived at by the Board in differentiating the services
rendered by tThose two similar products (Canédian and
English) due to the facf ﬁhat one was imported from
abroad and the other one fabricated in Canada. HNever-
theless, the resulting effect was to pléce the foreign
competitors in a competitively disadvantageous market
situation in Canada, where this market was located far
from the port of entry.

In the cancellation of the fixed charge for Warden
King Ltd. in June 1954, it appears that the Board,
among other things, gave a good amount'of consider-
ation to the argument of Associated Foundry Ltd.
that the imports did not exceed 10% of its production
and this could not be claimed by Warden King Ltd.
as an argument to meet competition from foreign

producers. From The case it seems that, had there
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 been an appreciable quantity of imports by this
company the Board would have been inclined to not

revoke the fixed charge in order to allow Canadian
manufacturers to meet this competition from foreign
producers.

Mannesmann Tube Co. Ltd. explained in one
hearing that although it was indiréctly owned by
a German company and that it could purchase 1its
requirements from Germany more economically, it
bought its steel from Algoma Steel Corporation at
Sault Ste. Marie in order to ship its prodﬁcts to
Western Canada under the agreed charge.

Finglly the fact that agreed charges permitted
Eastefn manufacturers to sell competitively in the
Western market created certainly a tougher situation
for the foreign competitor who enjoyed a greater

monopoly market before these rates were introduced.

Y. Effects on location of manufacturing plants.

There is at least one case where i1t was clear that

the agreed charge concept had the effect of infiuencing
the location of a manufacturing plant in Eastern

Canada by Mannesmann, as they mentioned that they

"had required the initial Agreed Charge No. 107 in

6rder to establish the mill and would not have built
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it withbut the Agreed Charge; thaﬁ an investment of
some $30,000,000 had been made therein."

The granting Qf two fixed charges to Alberta
Phoenix Tube & Pipe Ltd. for the movement of its
raw material and finished products corrected the
disadvantages of plants located in between the two
geographical situations of other competitors. Plant
location was certainly influenced aftef this granting
of fixed charges by the Board as there are no market
disadvantages for a prairie manufacturer to compete
in the B.C. market while being in the proximity Qf

its local prairie market.
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B. THE CANADA STEAMSHIP LINES LTD. CASES

1. Canada Steamship Lines vs. Railways. In

April 1940, an apﬁlication was made for approval of

an agreed charge between rail carriers and Johnson

& Johnson Ltd., Chicopee Mfg. Corp. arnd Personal
Products Ltd. of Montreal and another agreed charge
between rail carriers and Canadian‘Cellucotton Prod-
ucts Co. of Niagara Falls, Ontario, covering shipping
of surgical supplies frbm Montreal, and from Niagara
Falls, to specified points in Ontario and Quebec. The
purpose of the agreement wés to enable rail carriers
to meet competition of highway transport. Both Agreed
Charges covered at least 85% of the aggregate volume
transported. The railways asserted that without these
agreed charges they were fo lose practically the entire
business involved. The remaining 15% was to move by
boat according to the shippers.

Canada’Sfeamship Lines Ltd. géve notice of objec—
tion, to the Board, to the approval of these agreed
charges on the grounds that the agreement would be
discriminatory to divert or limit such a substantial
volume of traffic from one regulated carrier to
another type of regulated carrier as the purpose of

Part V of the Transport Act 1938 was to enable carriers
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subjectftp the Act to compete with unregulated forms
of transportgq that Canada Steamship Lines (C.S.L.)
was a regulated competing carrier and was not party
to the agreement.2 The applicants mentioned that
under the existing competition it was essential that
guick delivery be made and that by rail it took omne
day to ship merchandise from Montreal to Toronto
while 1t took three days by C.5.L. The Board con-
tended that C.5.L. would not be affected adversely
as there 'was no traffic carried by them in 1939 and

only 340 pounds in 1938; that according to the Act

"unrestricted competition is permitted to any carrier

against any or all the other parties, with the sole:
exception that when transport is by rail, competing
rail carriers must Jjoin in making the agreed charge.

The Board approved both Agreed Charges No. 5 and No.

1!5

6

for a one year period as in its opinion "the object .

to be secured by the making of the agreement in

question could not, having regard to all the circum~

stances, adequately be secured by means of a special

or competitive tariff of tolls under the Railway Act

or under the Transport .-"f‘xct."t’L

154 ¢.r.7.C. 185, pp. 187-8.

2 Ipid., p. 189.

5 1pid., p. 196.

* Ipid., p. 190.
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Other applicationg were made in Januvary 1942
for approval of agreements (1) between C.N.R. and
C.P.R. and Johnson & Johnson Ltd., Chicopee Mfg.

Corp. and Personal Rroducts Ltd. for agreed charges
for transportation of goods from Montreal, to
specified points in Alberta, SBaskatchewan, and
Manitoba; and (2) between C.N.R., C.P.R., W.Y.
Central Ry. Co., T.H. & B.R. Co., and Wabash Ry.
Co.-—-and Canadian Cellucotton Products Co. Ltd}, for
agreed charges for carriage of goods from Niagara
Falls, Ont., to specified points in the same provinces
mentioned above. DBoth applications were opposed by
C.5.L. and by Northwest Steamships Ltd. The grounds
of objection were similar in both cases.5 No shipper
or representative body of shippers had objected or
had applied for a fixed charge.

The object of these agreed charges was to .allow
the failways to carry 100% of the traffic of the ship-
peré and by doing so to increase the car loadings,
reduce the number of cars necessary to carry the
tFaffic, and the overall effect being to increase
the revenue of the carriers by having all-rail traffic
and to eliminate the water haul.6 C.5.L. and Northern
Navigation Co. Ltd., obJécted to the approval for the

following reasons:

? 54 C.R.T.C. 1, p. 3.

® Tpid., p. 7.
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1) The purpose of the Transport Act was to
permit regulated carriers to meet competition of
unregulated carriers.

2) The approval of these agreed charges would
have adverse effects on the water carriers' revenue.

%) Withdrawal of traffic from regulated
carriers' competitive field "would not be in the
national interest."

4) ‘The object of the agreed charges could be
secured by published tariffs.

The Boqrd refuted the first objection by saying
that the fact that there was no unregulated carrief
did not prevent a carrier from making agreed charges
although "the presence or absence of unregulated
competition may, nevertheless, be a relevant consider-
ation...;" the Board agreed that the approval of the
agreements would likely be prejudicial to the object-
ing water carriers and place their business at an
"yndue and unfair disadvantage”, as they would lose
as much as 100% of the traffic they formerly enjoyed.

The Board reminded C.S.L. that "a representative
body of carriers" and not any carrier had the right
to complain to the Minister and satisfy him that it
was against the national interest and that it could

not deal with this question at the present moment.
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It alsb mentioned'that the purpose of these agreed

charges could be obtained by a competitive tariff

of tolls. The Board then dismissed both applications.
Deputy Chief Commissioner Garceau was dissident

on the grounds that it was the duty of the Board to

give the railways every opportunity to enter into

" such agreements as stated in the Transport Act (1938)

in Part V; that the Board was contradictory by stating

that: "There would be, undoubtedly, advantages to

the rail carriers in the economies resulting fron

increased carloadings, longer average haul and reduced

11’7

station handling expense. Also he mentioned that
the Board, in its cost study, did not take into consider-
ation all the facts relevant td the total.costs involved,
and concluded that he would approve the said Agreed
Charges. | |

Because of this Jjudgment by the Board, without
unanimity, dismissing the applications on the grounds.
that the object of the agreements in questién could
be secured by competitive tariff ahd that there would

be prejudice against the water carriers, the railway

companies applied to the Board for a review of the

7 Tbid., pp. 27 and 31.



the orders dismissing the applications and for a
rehearing contending theBoard's Jjudgment was wrong
in taking account of the objecting water carriers.
As the question involved a point of law and there
was dissension among its members, the Board sub-—-
mitted the question to the Supreme Court of Canada
in these terms:

"On an application to theBoard under S. 35
of the Transport Act, 1938, for the approval
of an agreed charge between a shipper and
competing carriers by rail, is the Board
precluded from regarding as relevant consider-
ations the effects which the making of the
agreed charge is likely to have on the busi-
ness and revenues of é6ther carriers.”

The Supreme Court in a three to two split
answered the question in the negative and held that
the. Board was not precluded from regarding as rele-
vant the effect which the making of the agreed
charges was likely to have on the business and reve-
nues of the other carriers.8

In April 1945, the railways appealed To His
Majesty in Council to consider the same question.
The judgment of the Judicial Committee of the Privy

Council delivered by Lord MacMillan stated that it

would be difficult to conceive a wider discretion

8 55 ¢.R.T.C. 162, 3 D.L.R. 336, S5.C.R. 333.
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than is conferred to the Board in order to dispose

of an applicaﬁion made to him for the approval of

an agreed.charge as it 1s mentioned in the Act that
"all considerations which appear to it (the Board)

to be relevant.” TFurther, the Jjudgment mentioned
that it would be strange that in attempting to co-
ordinate and harmonize the operations of all carriers
by rail, water and air, the Board was precluded, when
performing its duty, from considering the effect on
the business of all carriers concerned. The Jjudgment
of the Supreme Court of Canada was reafi‘irmed.9 It
is to be noted that, in the amendments of the Transport
Act, Section 32 of the Revised Act (28th July, 1955),
provision was made to entitle the water carriers To
become a party of the agreements, as it was mentioned

eérlier in this thegis in Chapter II.

2. Canada Steamship Lines v. Canadian Freight

Agssociation et al. in Agreed Charge No. 153. An agreement

was reached, in June 1956, between the following shippers
--The Canada Starch Company, Limited, and St. Lawrence
Starch Company, Limited-—and the railways for the
transport of various goods-~Corn Oil, Corn Starch, etc.
—-from Cardinal and Port Credit, Ontario, to speci-

fied points in British Columbia. C.S.L. applied %o

9 58 C.R.T.C. 113, AC 204.
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the Board for an Order to make them party to the
agreed charge on the grounds that they satisfied
the provisions of S. 32 (5) of the Transport Act
(re-enacted 1955,.0 59, 8. 1) as:

1) It was a carrier by water having through
routes and interchange arfangements with a carrier
vby rail.

2) They serve the competitive points
Cardinal and Port Credit.

3) They file tariff of tolls applicable
to the carriage of goods as a carrier by water as
required by the Board.

In the exisfing carriage, the traffic under -
this tariff moved from Cardinal to the port of
Cornwall by highway transport, hence by C.S.L.'s
ships to the Lakehead and by rail beyond this point.
The same took place from Port Credit to Toronto..

In the Cérdinal case the applicant (C.S.L.) had
established a Jjoint fate from this point to destin-
ation and it defrayed the cost of transport by high-
way from Cardinal to Cornwall. For Port Credit the
tariff authorized the same rate as from Toronto and
the applicant defrayed also the cost of highway move-
ment. In both cases the highway carrier was not a

party to the tariff but performed the service at the
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expense of the applicant.

The railways argued that this constituted an
interchange of traffic with an unregulated carrier
and that the applicant did not serve these points.

The Board stated that the Applicant fulfilled
all the requirments of the Act and that the highway
transport service was performed at the expense of
the applicant as an alternative to serving the points
by direct water transport, which points the applicant
was authorized to serve because of its licence, but
that it found more convenient to use Cornwall and
Toronto as ports and utilize the highway transport
for the remaining distances. The applicant became
a party to the agreement for the Agreed Charge C.T.C.

(AC) No. 453.10

5. Effects on water and highway transportation.

From the cases reviewed above, it was in no way demon-
strated that the battle between the railways and the
Canadian Freight Association on one hand and Canada
Steamship Lines resulted in any change in the market-

ing of the goods involved for transportation. It

10 oy ¢.Rr.T.C. 69.
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seems that this meréhandise had to be hauled anyway
and that it was only a mattér of which mode of trans-—
port the shippef would use. In the first case the-
fight between C.5.L. and the railways, for the moving
of the merchandise of the shippers involved, ended
by the approval of the agréed charges, and as it was
mentioned by the Board in one of the’reasons for
approval, C.5.L. did shilp a negligeable quantity

of products in the two previous years. The real
loser in this case was the highway industry which
eventually., because of théir rates and service, was
to obtain the entire business of the shipperé as

the railways mentioned in their argument{ The rail-
ways obtained The business of the shippers.

The C.S.L. v. C.F.A. dealt with, in this section,
established the precedent that water carriers could
not be ignored by the Board in the matter of agreed
rates where they were in competition with The railways.
The Jjudgment of the Board left the transportation
industry unchanged. |

The principal issue, in the C.S.L. v. C.F.A.
case in 1956, coﬁcerned the right of the water
carriers to use highway transport to move goods

part of the journey when it was more economical or
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convenient than water movement when their (water
carriers') tariffs were filed from the point of
origin to the point of destination. The answer by
the Board. was positive and this represented a draw-
back for the railways as Tthe water carriers could
use highway transport when more convenient in order
to give faster service to the shippers and greater
cémpetition to the railways.

In summary the highway industry suffered a loss
in long haul to the railways when agreed charges
were approved, while the share of business done by
the water carrier would remain about the same or
would increase as it could benefit from the agreed
charge made by the railways, by becoming party to
the agreement when it has established through routes
and interchange arrangements with:the carrier by
rail and because of the differentials between all-
rail and rail-lake-rail or lake-rail rates they

would have certain economic advantages over rail.
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C. THE PETROLEUM CASES.

1. C.N.R. et al. v. Good Rich Refining Co.

Itd. et al. In August 1939, there was an applicabtion
made to the Board for the approval of an agréed charge
between 0il companies and railways companies,q_cover—
ing transportation of petroleum products in tank cars
from refineries and marine ¥terminals 1n Ontario to
points in the Province of Ontario. The terms of the
agreements included that the oil companies would be
at liberty to ship from marine tanks, tank stations
on railways and refineries in trucks of a tank capa-
city not exceeding 1200 gallons for any distance
and/or from marine tanks and refineries in trucks '
exceeding a tank capacity of :1200 gallons, for dis-
tances not exceedlng 25 miles by highway. Good Rich
Oil>Co,, Ltd., whose principal place of business was
at Port Credit, Ontario, opposed the application on

the grounds that the proposed agreed charge would be

1 The applicants were C.N.R., C.P.R., The Essex
Terminal Railway Co., the Grand River Railway Co.,
- the Hull Electric Co., the Lake Erie & Northern
Railway Co., the London & Port Stanley Railway Co.,
the Michigan Central Railroad Co., the N.Y. Central
Railroad Co., the Pere Marquette Railway Co., The
Thousand Island Railway Co., the Toroanto, Hamilton
& Buffalo Railway Co. and the Wabash Railway Co.
for the railways, and the oil companies were B.A.
0il Ltd., Canadian 0Oil Co., Ltd., the Cities Service
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discriminatory to Good Rich 0il; that the agreed
charge would not accomplish "its expressed purpose';
that the objects of the applicants could be secured
by special and competitive tariffs; and finally that
it was against the public interest.

The applicants contended that the object sought
in this agreement could not be secured by a special
or competitive tariff as this would permit other
persons to enjoy the benefits without any obligations
to ship their products by rail. |

The opponent mentioned that he had as yet estab-
lished few tank stations at the various railway points
in Ontario and that he was prepared to establish such
tanks when "financial and other conditions appear to
warrant it" but that in the meantime he would be dis-
criminated against by older oil companies who already
established many terminals. |

The Board (without giving reasons in the case)
stated that the object sought by this agreed charge
could not be secured by a special or competitive
tariff and that the said agreement would not be un-
Justly discriminatory to the opponent, and approved

the application.2

0il Co., Ltd., Imperial 0il Co., the McColl-Frontenac
0il Co., Ltd., and the Shell 0il Co. of Canada, Ltd.

2 50 G.R.T.C. 161, pp. 161-6.
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Good Rich Refining Co. Ltd. (hereinafter called
the applicant) came back to the charge aileging, in
December 1941, that his business was unjustly dis-
criminated against by the previous agreed charge on
the grounds that every refiner in Ontario‘was enjoy-
ing cheaper freight rates than the applicant; that
at the time‘of agreement he did not have sufficient
number of rail and marine terminals and that the 0il

)

Controller” prevented him from establishing any; that
he serviced plants for manufacture of munitions and
war materials which had no rail line facilities and
by signing the agreed charge the applicant would
lose this business; that if he were granted the same
rate "or even 5% higher", the revenue to the carriers
would be ten times that paid in 1940 by the applicant.4
The railways opposed the application of Good
Rich by saying it "must be prepared to accept the
conditions of the agreed charge before it can com-
plain of unjust discrimination” and that the appli-

cant had settled its own policy of truck distribution

and could not enjoy "the advantage of each system of

'3 Because of World War, the Canadian Parliament
prohibited, through its 0il Controller, the erection
of any new marine or rail terminals.

* 54 0.R.T.C. 140, pp. 140-3.



112

distribution without the burden of either.“5
The Board maintained that the applicant's

business had not been discriminated against as its
production of petroleum products increased from
12 million gallons in 1938 to over 39 million gallons
in 1941; that the fixing of a charge, as wanted by
the applicant.not applying to certain locations, would
result in shipment by railway tank cars of about 60%
of its products; and that the fixing of a charge
under the conditions of the agreed charge would result
in higher cost deliveries by trucks, because of the
Iimits imposed on distance for truck capacity exceed-
. ing 1200 gallons and restrictions on truck capacity

on distances over 25 miles although these two restric-

" tions would apply to only 10% of the applicant's busi-

ness, as was shown in evidence. 'The Board dismissed
the application.

In October 19%9, a similar case to Good Rich
Refining occurrédwhen Lions Oils Ltd. opposed the
application for approval of an agreed charge between
C.N.R. & C.P.R. and Imperial Oil Ltd. and McColl-
Frontenac Qil Co., Ltd. The grounds of opposition
were the same i.e. that Liong Oilg Litd. did not have
tank stationgs at the various points of the railways

and could not become a party to the agreement. The

2 Ibid., . A4k



113

object of the agreed charge for railways waé to regain
carriage of products to‘points within a radius of 270
miles from Calgary lost to trucking oeperations and
meet this competition. The Board granted the appli-

cation as it did in the previous case.

2. C.N.R., C.P.R. & McColl-Frontenac 0il Co.

Ltd. vs. Imperial Oil Ltd. et al. An agreed charge

was submitted for approval by the.Board in March 1947
between C.N.R., C.P.R., and McColl-Frontenac 0Oil Co.
Ltd. for the movement of Petroleum Products from the
Lakehead?to twenty-eight railway stations in the
Province of Saskatchewan. The shipper agreed to
move its total requirements of refined oil products
for Saskatchewan by rail and not -use any highway
transport whatsoever. DMcColl had served for many
years in the past Western Canada by obtaining its
products from three different points; oil products
processed in Regina or Moose Jaw, purchases in the
United States, or their own refineries in Montreal

and Toronto. The object of the agreement was to

© 50 C.R.T.C. 166, pp. 166-8.

7 The Lakehead refers to Fort William, Port Arthur
and West Fort William, Ontario, in this case.
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increase the net revenue of the applicants i.e. rail-
ways and McColl. Objectiongs were filed to the Board
by Imperial 0Oil Ltd. and North Star 0il Co. In its
Jjudgment the Board divided the case as follows:

a) Consequence of the agreement.

The agreement, as already stated, secured McColl
for the transport of all its requirements from the
Lakehead and prevented him from being supplied over
any other routes. The consequence was that during
the 1life of the agreement the shipper could not con-
struct or operate a refinery to supply its Saskatchewan
market or buy any refined products from the United
States or from distributors in Western Canada, and it
also prevented the carriage of its oil products by
highway transport. The Board answered the criticism
of preveﬁtion»of operation of a refinery in Western
Canada by saying that the agreement could be cancelled
by either party on three months' notice if the shipper
desired to erect a refinery. The Board mentioned also
that the obJect of the agreement could not be secured
by a special or competitive tariff as it would not
~oblige the shipper to use the railways for its ship-
ments.

b) Effect upon the net revenue of the carrier.

As was demonstrated during the hearing by various
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exhibits it appeared clear to the Board that the
agreement would result in a substantial improvement
in the net révenue of the railways compared to the
former methods of distribution which included the
haulage of crude oil and refined products by both
rail and truck.

c) Effect upon business of objecting shippers.

The main argument of Imperial 0il Ltd. was that
it would be subject to unjust discrimination as it
operatéd a refinery in Regina and could not be party
to the agreement as it did not secure its total
requirements from the Lakehead, and further, becéming
party to the agreement would force it to close down
its Regina refinery.

The Board came to the conclusion that the agree-
ment was not detrimental to the business of Imperial
0il Ltd. as the shipper would continue to do its
marketing in Saskatchewan and since the increased
demand for this market was greater than the Regina
refinery. The majority of the Board then approved
the agreement upon consideration of all the evidence
with Commissioner MacPherson dissenting. His reasons
were that under the "strict legal interpretation" of
the act the carrier was entitled to make such an

agreement but that the purpose of the act was to
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allow the railways to meet truck and water competition
and that in this particular case there was no competi-
tion in this movement of traffic from the Lakehead to
Saskatchewan. The railways could then secure all the
traffic under a special of competitive tariff. He
mentioned that the Board is required to have regard
for all considerations which appear relevant. One of
them was the effect that the agreement could have on
the establishing of industry in the West as it was
stated that one of the purposes of the agreement was
to prevent the erection of a refinery by McColl-
Frontenac. MacPherson did not dispute the possible
direct benefit to the railways but thought it was
short-sighted to discourage the growth of an industry

for the benefit of growth to the railways.S

3. KEffects on petroleum competition and on

transportation. In the first two cases studied the

major effect was on transportation when the railways
by means of agreed charges could move a high percent-
age of the merchandise of the shippers party to the
agreemenf, leaving for the motor truck industry

short deliveries with restrictions with respect to

8 63 C.R.T.C. 300, pp. 300-310.
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distance and tank capacity. It is hard to understand
the reasoning of the Board in its Judgment for the
Good Rich 0il Co. case when it mentioned that there
was no discrimination by the agreed charge as its
production had more than tripled for the period
involved.

For the agreement between the railways and McCoil—
Frontenac the effects were much broader than a change
in the transporfation mode uséd byAthe petroleum com-
pany. The clauses of the agreement increased the
traffic of the railways by forcing the shipper to
obtain its requirements entirely from the Lakehead
instead of the former points of suﬁply which inciuded
the U.S. and Western refineries. The agreement was
cleafly detrimental to the foreign‘supplier as in 1947
almogst half of the shipper's requirements were pur-
chased from the United States. The Western refineries
could no more supply products to McColl-Frontenac
within the duration of the agreement. These clauses
caused an increase in the volume of petroleunm produgﬁs
moved by the railways and favored Eastern refineries
at the expense of Vestern ones, as the shipper was
not permitted to construct or operate a refinery td
supply its Saskatchewan market.

Although the!agreement could be cancelled upon

three months' notice, it had detrimental repercussions
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on highway transport, Western and American suppliers
and on the establishing of industry in the West.

The truckers claimed that the petroleum agreements
caused a thousand of them to be driven out of busi-

ness.
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D. OTHER CASES

1. Canned goods case. An application was made

to the Board in September 1953 by the Canadian Freight
Association on behalf of the carriers (which included
both railway companies and Great Lakes steamship
carriers) for the approval of an agreed charge on
canned goods, pickles and table sauces from shipping
points in'the four Maritime Provinces, Quebec and
Ontario moving to destinations in the Provinces of
Alberta and British Columbia. Thevagreed charge

was to apply to all-rail routes entirely within
Canada, and also to rail~lake-rail and water-rail
routes. A rate of @2.07 per 100. 1lbs. was agreed upon
between the cérriers and shipperé for movement origin-
‘ating in Ontarioc and Quebec to Vancouver (and $2.20 to
Nanaimo) and relatively higher rates from other prov-
inces i.e. the Maritimes.

To specific destinations in Alberta and British
Columbia intermediate to the Pacific Coast points,
rates were to equal the one and one-third rate of
the agreed charge, and the agreement provided that

at least 85% of the aggregate shipment had to be made



by the carriers party to it with carload minimum of
60,000 1lbs. This agreement cancelled the existing
competitive tariff rate of $#2.21. The Province of
Alberta, Canada Packers Ltd., and Canadian Canners
objected to the approval of the agreement. The object
of this agreement was to guarantee that a substantial
volume of the shippers would move by the carriers in-
volved and that it could not be secured by means of

a competitive tariff and also to regain traffic
shipped via the Panama Canal route to the Pacific
Coast. A witness for one of the applicants (Campbell
Soup Co. Ltd.) stated that his company had shipped
its entire distribution for Vancouver and viciniﬁy
by the Panama route between July 1, 1952, and June
30, 1953, which meant that the rallways had lost
$250,000 in revenue in 1952 and had the negotiations
not taken place this loss of revenue to the carriers
would have been $500,000.

The obJjecting shippers opposed the technique of
agreed charges on the grounds that the highly compet-
itive nature of Tthe commodities made it impossible
for them to become party to a "contractual obligation”

and that they had to "remain in position to meet

1 94 G.R.T.C. 39, p. 43.
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competition on importations from foreign producers."”
Additionally they stressed that some of the signatories
to the agreéements could obtain supplies from their
plants in the United States without violating the
tefms of the agreed charges. Canadian Canners Lta.
.mentiohed that the majority of its sales were f.o.D.
factory and consequently did not have control over
this traffic. This argument was defeated by Campbell
Soup Co. which sold its products on an f.o.b. factory
basis also. Alberta CounselAcondemned the agreed
charge as providing rates that would Jjeopardize the
distribution of canned goods from Alberta producérs
(although no such producers or receivers in Alberta
made any representations).

The Board, in its judgment, said that the objective
of the agreement could not be achieved by competitive
tariff rates as these rates would still be higher than
those charged via the Panama Canal route; that the
agreed charge did not apply to goods shipped from U.S.
plants but that it would be operative for shipments
from Canadian territory; that as shown by exhibits in
the case’the net revenue of the carriers would improve.
By withdrawing the existing tariff rate of $2.21, there
was left for non-parties to the agreement the non-
competitive rate of $3.56. The Board said that this

did not constitute unjust discrimination as the object-
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ing carriers choosing not to enter the agreement had
available competitive means of transport in highway
and water. The agreed charge was sanctioned by the

Board.2

2. The automobile case.’ In May 4954 an applic-

ation was filed to the Board by the Canadian Freight
Association on behalf of certain railways for an agreed
charge with General Motors of Canada Ltd. for the
movement of automobiles and chassis. This agreed
charge was to be applicable from the following loca-
tions in Ontario, Oshawa, Walkerville and Windsor to
numerous destinations in the Erovinces of Alberta,
British Columbia, Manitoba, Ontario and Saskatchewan.
Studebaker Corp. of Canada Ltd. applied to be party

to the agreement.

The rates proposed under these agreements were
thirty cents per hundred pounds lower than the existing
tariff rates which applied for similar traffic. The
application contained examples of ton-mile revenue to
show that the rates were compensatory. Not less than
75 % of the volume forwarded by the shipper were to be

by rail.

2 Tpid., pp. 43-9.

5 92 C.R.T.C. 99, pp. 99-112.
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Objections to the approval were filed by the
Province of Alberta, Chrysler Corporation of Canada,
the Canadian Trucking Association, and the Saskatchewan
Motor Dealers Association. The objections of Alberta
(on behalf of Freeman Wilson Ltd., an authorized Dodge
and DeSoto dealer, and Maclin Motors Ltd. of Calgary,
a Ford and Monarch dealer) and Chrysler Corporation
were that the object of the agreement could be secured
by a spebial or competitive tariff, that all the rail-
ways had not Jjoined in the agreement and that it was
not compensatory-and consequently 1% would have ad-
verse effects on the net revenue of the railways and
finally that Chrysler and some other manufacturers of
automobiles and chassis could not join in the agreement
because of their marketing practices which allowed the
dealers to choose their method of transportation fron
~the factory. Alberta added that this agreement would
destroy completely the highway transport between
Ontario and Alberta.

The Canadian Trudking Association objected on the
grounds that the highway freight carriers would be
placed at an undue and unfair disadvantage because
of their pérticipation in the movement of the traffic
in the past and that this would prevent the growth of
this industry as this agreement would eliminate many
trucking companies from participation and also that a

special or competitive tariff could attain the same
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object.

The applicants for the agreed charge maintained
that competitive tariffs had failed to retain the
traffic as these reductions 6f railway rates had been
met by competitors. This was demonstrated by statistics
from the D.B.S. for the years 1951, 1952 and 1953 where
rail movement of automobiles had been declining steadily
while the sales increased each year. The rail movement
in 1951 was estimated to be 74.3% of the sales where it
was 54.4% in 1953. Maclin Motor's information showed
"no marked variation" over the past two and one-half
years period for transport by rail and highway, while
Freeman Wilson Ltd. showed that in 1951 73% of passenger
vehicles and 99% of trucks moved by rail while for the
first six months of 1954 the movement of passenger
.vehicleStﬁés; entirely by highway transport and 57%
of the trucks still moved by railwaysﬂ The railways
refused to detail the cost studies to the oppdsing
parties as it was against their competitive position
but these exhibits were available to the Board.

Chrysler's main objection was that it had sold
its products f.o.b. j“& factory fo: the past 25 years
and that it was "impossible to comply with the terms
of the agreement" and therefore it would be put at a
disadvantage. Saskatchewan Métor Dealers Association
claimed that the dealers were asked to change thelr

methods of doing businessto suit the railways and that
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the association would rather see competitive transport.
The Board approved the agreed charge on the grounds

that theléhare of the railways has been decreasing

steadily for transportaticn of motor vehicles and

that it was the only way for the railways to maintain

the traffic of General Motors. The reluctance of Chrysler

Corporation to change its marketing method was under-

standable but not a reason that could Jjustify the Board

to refuse its approval.

5. Effects on competitive trsnsport modes. As

mentioned in the canned goods case by Campbell Soup

" Gp. Ltd. the agreed charge enabled the railways to

meet water carriers"' competition through the Panama
Canal for the movemént of goods between eastern prov-
inces and British Columbia. The traffic of railways

was undoubtedly increased by this agreement while no
conclusions can be drawn for highway transport. The
automobile casge represented a severe loss for highway
transport, as it was shown in the case by the percentage
of traffic constantly increasing for this mode of

haulage during the years previous to the agreement.

4, Effects on marketing for these products. In

the canned goods agreement it is most probable that
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the merchandise moved to B.C. by railway instead of
water transport did not affect much the marketing of
these products. There is nothing in the case which
can give us information about the prairie market,
although Alberta cléimed that the agreement would
jeopardize the distribution of canned goods for the
producers of this province.

The agreement between General Motors and the
railways certainly put some pressure on the distribu-
tion method of competitors which sold f.o.b. factory,
leaving to the dealers to choose their methods of
hauvlage. I suppose that Chrysler changed its way of
delivering its products as it joined later in the

agreement.
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CHAPTER V
FINDINGS AND CONCLUSIONS

A, RESULTING EFFECTS ON THE. TRANSPORTATION INDUSTRY

1. Railways. Agreed. charges were legislated
specially to help re-establish the financial situa-
tion of the railways: which were steadily losing
ground in the transportation industry. Apart from
a greater efficiency in their operation and admini-
stration there were at least two alternatives: offered
'to them to meet this problem,. The first alternative,
which requiredi a modification in the concept of
public responsibility for the rail carriers, was to
allow them to operate only financially viable rail
lines and drop the non-economic ones. The other
alternative was to grant the railwaysthe freedom
enjoyed by the highway transport to make private
contract with a shipper'without the obligation to give
the same rates to other shippers.

The Canadian legislator emphasized the last alter-
native which resulted in agreed charges. There is no
doubt that this'concept of agreed rates helped the

railways to retain at least a certain amount of their
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business which most probably would have transferred
very rapidly to highway competitors. These agreements,
in many cases, enabled the railways to regain business
already lost to competitors by offering to the shipper
advantages comparable to road haulers.

As we saw in the few cases analysed, theré were
instances where the railways created transport busi—
ness by allowing Canadian manufacturers to enlarge
their marketing territories bécause of decreaged
transportation costs and because of the tariff effects
agreed charges had on the foreign competitors and the
' restrictive clauses for the purchases of materials
outside Canada. This business was not taken éway
from other modes of transport but was created.

Agreed charges, because of their nature, partici-
pated in having the railways operate with more even-
ness by avoiding seasonal peaks due to shippers'
business moving back and forth from road and water
to rail because of the weather conditions, provincial
highway resﬁrictions during certain periods of the
year and the fluctuations in the transport market.

Transportation being dependent on economic
conjectures and modifications of marketing and manu-

facturing methods by industries to fit the permanent
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variations in consumers' tastes and desires, it is
not an easy task to identify the effects of one
rate-making'form on rail transport, starting from
the aggregate statistics of volume carried under

“this rate and the revenue derived from this traffic.

was lost by another rate. It was the case when many
1agreed charges repléced a good amount of transcontin-
ental competitive rates which were subjected to the
one-third rule.,

For a long period, agreed charges brought up the
average ton-mile revenue assuming that handling costs
were not higher than the average costs of handling
other traffic. And even after 1963, they made a con-
‘tribution to the fixed costss even though they were

lower than the average ton-mile revenue.

2. Trucking industry. The growth of this

industry was part of the reason for Tthe legislation
of agreed charges as 1t represented a permanently
.increasing threat on inland transport. The inherent
advantages of highWay transport forced the railways
"to increase their efficiency and their methods of

doing business in order to compete with this new
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competition.

Where rates were the critical criteria compared
to the rapidity, flexibility, service...etc., the motor
truck industry lost business to the rail with agreed
charges. And, even with comparable rates between road
and rail, agreed charges forced the shipper to deliver
all or most of his traffic thfough railways. If a shipper
did not become party in an agreed charge because he used
highway transport normally, he then had to pay higher
rates on railways when using them, (because of bad weather
conditions for highway, provincial weight restrictions for
trucks...). This forced the shipper tt enter the agreed
charge to enjoy low rates all year around.

When rate differentials between road and rail did
not represent a major factor, agreed charges were not
effective in keéping tnaffic from truckers when shippers
considered that the quality of the service rendered by
truckers was worth the difference in rates.

Truckers complained of the unfairness of these agree-
ments as they were possible only providing that the
shipper sent a high percentage of his traffic byvrail and
that these rates were retarding the sound economic
growth of highway transport. - But the "alleged monbpoly"
was only for a year and could be broken on relatively

short notice.
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Agreed charges certainly did have negative
effects on highway transport, as was demonstratedv
- on many occasions, but it was not catastrophic as
‘its growth has progressed rapidly and steadily.
Aléo, since the legislation of 1967, truckefs can
take action before the Canadian Transport Commission
when they consider that any competitive rate is
" below the variable costs of the railway of handling
the traffic in question i.e. when railway rate is

below the compensatory level.q

3. Water transport. The effects of agreed

charges on inland transporf were much different.
The water carrier has the status of carrier within
the meaning of the Transport Act, and can object
to the agreement. Canada Steamship Lines objected
to agreed charges when its traffic was adversely
affected even to a small extent and the Board
turned down approvals. This prevented the railWays
from making agreéments on a huge gquantity of fréight
moving in the moét populated parts of Canada.

Even though inland carriers published several
agreed charges, it seems That it never represented

a;shére of their traffic comparable to the railways'

1Currie, Canadian Transportation...op. cit., p. 509.
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agreed charges revenues. The disadvantage for them
in making agreed charges is the lack of year-round
services availabie to the shipper.

However, they have a great advantage over road
transport as they can become parties to The rail
agreements when they have interchangeable arrangements
with the railways and rail-lake-rail or lake-rail
rates are lower than all-rail rates, giving them
economic transport advantages over railways.

Although no data are available, 1t appears that
ocean transport, between Eastern Canada and the west
~coast through the Panama Canal, suffered losses
because of‘agreed charges, as was showﬁ in the few

cases analysed in Chapter IV.



133

B. RESULTING EFFECTS. OF AGREED: CHARGES
ON THE SHIPPERS

Te Infer-regional marketing effects. The intent

of the legislator, when he introduced the agreed
charge concept,‘was primarily to enable the railways
to be competitive with other modes of transport. In
The majority of cases merchandise had to be moved
between various points: in Canada and it did not matter
very much which mode of transport was used to do so,
but there were instances Whefe it was critical because
of the impeortance of transvortation costs forjcertain
products to meet competition. Agréed charges then
played a major role in changing the marketing environ-
ment.

It seems that this was espécially true for the
-movement of low-value products for a long distance,
as the costs of transportation represented an import-
and percentage of their market value. It is to be
noted that in these cases the haulage was not taken
avay from competing transport modes bﬁt was created by
the possibility of the shipper to extend his market
- in meeting competition because of better rates
provided by the railways.

Agreed rates acted as import tariffs in some cases when
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the Board denied foreign competitors the use of this
rate system for the movement of their traffic in
Canada. This increased the manufacturing and
marketing activities for theée produéts at home..
The same applied for restrictive clauses for agree-
ments which specified the buying locations of mater—
‘ials. These clauses influenced the pattern of econo-
‘mic activities by favoring specific buying points,
placing at a disadvantage locations where the shipper
was preventéd from acquiring his requirements.

The Skelp, Pipe, Tube, Iron and Steel cases
studied in Chapbter IVi are evidence of the expansion

of the shippers' market.2

When there was only a

~transfer of business from one mode of transport to

another at approximately the same rates, the market-

ing conditiocns were certainly not affected appreciably.‘5
In the petroleum agreement between the railways

and McColl-Frontenac the clauses limiting the sources

of supply and the routes tTo be used created certainly

a different pattern of growth for this peculiar indus-

.R.T.C. 28, 71 C.R.T.C. 21, 71 C.R.T.C.. 326,
‘. 40, 77 C.R.T.C. 160, 83 C.R.T.C. 153,
L] /]6

®

.R.T.C. 185, 54 C.R.T.C. 1, 55 C.R.T.C. 162,
. 113, 74 C.R.T.C. 69.
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try. In the automobile case, Chrysler Corporation
was forced in a way to change its shilipping mefhod
to be eligible for the égreed charge covering the
transport of automobiles.
Mannesman Tube Co. Ltd. located its plant in
Eagtern Canada partly because of an agreed charge
for the movement of its products to Western Canada.
The granting of two fixed charges for Alberta Phoenix
Tube & Pipe Ltd. allowed this manufacturer to be
located between the raw material source and its
selling markets and still enjoy'the agreed rates
of its competitors in B.C., while being located in
the proXimity of its prairie market.
In summary, agreed charges in most of the

cases did nét alter the shipper's market as they

respresented only the use of another mode of trans-
port and often Tthe use of the same mode i.e. the
railways, while in a few cases they changed tThe inten-
sity of competition by ailowing or preventing competi-
tors from reaching a market. Occasionally they influ-

enced the location of manufacturing plants.

2. Implications for foreign competitors. On

occasion raillways have also published agreed charges



to meet competition from foreign manufacturers and
this was an argument used by the Board, whether or
not the imports were a big proportion of a competitor's
sales in Canada. Mannesman mentioned that 1t could
obtain better vrices on imports but did not purchase
foreign products in order to use the agreed charge
concept.
Stewarts & Lloyds4was denied an agreed charge
on imported products and was placed at a disadvantage
with respect to its Canadian competitors. McColl-
Frontenac? in its agreement with the railways, was
not allowed to buy its petroleum requirements from
the United States as it did previously. Not only
was this foreign seller, in this case, at a disadvan-
tage in marketing his products in Canada, but also he
was prevented from selling to this Canadian company.
The sample of cases studied is far too small
to arrive at a clear conclusion as to whether the
agreed charges always placed foreign competitors at
a disadvantage. These precedents being established
by the Board to not permit foreign competitors to
use these kinds of rates, one can suppose that many
of them did not venture to ask the Board for agreed

or fixed rates on the movement of their products.

¥ 8% C.R.T.C. 153.
2 6% C.R.T.C. 300.
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