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ABSTRACT

The topic of international change is one of the most elusive areas of inciuiry in the field of
[R While it would be hard to ﬁnd ih‘aéadeHﬂC' texts a more frequently used term than “change,”
the fact is fhat our grasp of the: subject remains weak. There is no consensus among IR scholars
either on the most appropriate approach to study international change or (‘m the best way to -
differentiate betweep its various types.

This: thesis seeks to contribute to our understanding of international change by exploring
theoretically the problem of the most basic possible change ~ the process. of replacement of a
multi-unit system by a different kind of multi-unit system. Specifically, it examines the claims
that the contemporary international system is in the midst of transformation, the.reéults of which
are in many crucial respects reminiscent of the way politics w.as conducted: or structured in the
Middle Ages. Political aufhon"ty is said to be shifting from the state to other international actors
and the emerging order can be likened to the médieval- system of overlapping authority.

The following study shows_that upon clése inspection the idea of new medievalism cannot
stand. Its central claim is that system tran'sformatio‘ns' are legal revolutions in which one
fundamental constituti-ve principle is being replaced by another. ThiQ principle. specifies the
manner in which political authority is. distributed across the system. Political authority is above .
all a legal notion and the proper approach for investigating its fundamental change is
jurisprudential. Analyzing the international society of states as a legal order reﬁuires- us to look
at the viability of its fundamental. constitutive principle, soveréignty. There are at present no

signs that would indicate it is-being replaced. The ned-medievalisfs-nﬁstake political authority

with power of performance and this leads them to faulty conclusions.
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1
INTRODUCTION

The last deeade or so has been a time of increased ﬁfermentat‘ion in the field of
International Relations (IR). Though virtually nov generation of scholars is devoid of those who
make‘ their living by periodically announcing “new epoch” and “fundamental change” in the way
the world is functioning, the number of works that picture the present as a historical watershed
has beeﬁ rising exponentially; Even though the assertions in these works take on various forms,
they share the lowest common deﬁominator — they all suggest that whatvcan:le to be regarded for
abouf 350 years as a paiticuler orgaﬁization of political space is slowly but surely dying out. We
are witriessing, it is said, the emergence of a new type of political ordering of the world. The
inétaphoric notion commonly referred to in the literature as “new medievalism” is a
representative prototype of this intensifying trend to regard various recent developments in the
spheres of international political economy, cbmmunica_tion technology, political loyalties, the
environment and human rights, some of them interconnected, as bringing about the most.
elemental shift in world politics.

New: medievalism _posité that tllle‘ Westphalian framework of international organization
centred around sovereign states is being af present transformed into a medieval-like order of
multiple and overlaying authority. This is because “the cross-cutting and .overlapping' layers of
authority are characteristic of both periods (Deibert,. 1997b: 1'84).”' What used to be a reasonably
simple distribution of political authority among terﬁtedally' circumscribed entities is today
becoming a vastly Ihore complex picture. States, it is maintained, have been forced to share their
authority and loyalty of their citizens with both international governmental? bodies like the

European Union or the United Nations and transnational non-state actors such as transnational

corporations (TNCs), ethnic groups, social movements and'legal and illegal non-governmental
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networks. While the state will not disappear or cease to be an important player, it will be, the
neo-medievalists argue, only one of several important players making authoritative decisions.

2”2 <«

Still, despite startling proclamations of “post-Westphalian system,” “post-sovereign
statehood,” or “postinternational politics,” ‘some authors express frustration, at times even
despair, at the inadequacy of IR theory to deal with the problbem of change. John Ruggie (1993:
140, 143-4) laments that “no shared vocabulary exists in the literature to depict change and
continuity...we are not very good as a discipline at studying the possibility of fundamental
discontinuity in the international system.” Ronald Deibert (1997: 213) echoes this observation
when he questions the ability of the discipiine to conceptualize change at all.

These views are no doubt correct. While it would Be hard to find in recent academic
texts more frequently used terms than “change” and “transformation”, thg truth is that our grasp
of the subject rémains tenuous at best. It is. widely recognized that theorists of international
relations have been poorly equipped for confronting broblems of political change. There is no
consensus among IR scholars eitﬁer on the most appropriate approach to study interhational.
change or on the best way to differentiate between its various types. And yet these very
difficulties did not prevent either Ruggie (1993: 14Q) from promulgating, in the same breath with
his skepticism, “the emergence of the first truly postmodern international political form” or
Deibert (1997: ix). from confidently asserting that we live in “posﬁnpdem world order.. a quasi-
feudal, multicentric system."’ If they themselves develop no theory of change, how do we know
whether they are right or wrong? How do we know whether we are in the midst of change of

international system which resembles in its scope the medieval-to-modern transformation? Is not,

on the one hand, the lack of conceptual tools. for analyzing change and, on the other, our own

failure to come up with explicit theory(ies) of change, a double-edged sword? Should not we be
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cautious béfore making what could turn out to be overblown statements about the world around
us?

Yes, dozens of TNCs from the First World have higher sales than the GNP of do;éns of
countriés from the Third World; the worldwide- movement. of finance is following the (.iramaticv
technological improveménts virtually instantaneous; many non-governmental organizations have
gained prominence on the world 1stage; some states are-much more willing than in the past to
delegate some of their governmental compefeﬁcies to intergovernmental institutions; the majority
of states has moved in a relatively short span of time in the direction of notéble eConbrhik:
liberalization, world trade is growing fastef thaﬁ world production and in the case of thev
édvanced economies intra-firm transactions across borders have been taking ﬁp a grea;ter sharé-of
total trade; -intemai border coﬁfrols within the. EU' are disapl;éaring; ethnic groups in various

“places revolt. However, the (juestioﬁ still remains: \;\zhat do all these changes mean and in what
sense are they important?

The answer is by no means obvious. Even thougﬁ ma'ny who present these facts assume
that they speak for themselVes, facts never on tﬁeir own speak for themselves. There are always
counter-facts that can complicate the supposedly clear case. Ethmc intra-state violence. was as
rampant in the 19® century as it is today. Thé ﬁﬁtish East}India and the Dutch East Indies
‘Companies  were chartered by their governments in the 17™ ceiitury to raise armed forces and
govern large parts of Crown territories in South and Southeast Asia and several German firms
did the same in the 1880s in the four German colonies in Africa. Even the wealthiest
corporations do not play such a role today. Global ﬁﬁaﬂéial markets are not a “new force” either

 — the Vienna stock market debacle of 1873 almost immediately triggered the. most severe

economic recession in the 19™ century (save the Napoleonic Wars) and the 1929 New York crash

in a similar fashion caused an undeniably global Great DepreSsion. ‘Most countries did not have
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sufficient power either to prevent or mitigate the adverse economic fallbacks from these

disasters. Populations all over the world suffered immensely, resentéd their hardly-shaken,

weakened governments, and yet the system of sovereign states persevered. Before these events
the system had survived the considerable fiscal dependencé of early sovereign states on private
money markets and almost total lack of border controls for personnél until approximately the
second half of the 19™ century.

Thus what can appear to us at first as significant developments may not, once weighed
against the past, look particularly striking. It is the task of theory to render facts and historical
developments intelligible by distinguishing between those that are relevant (i.e. theoretically
significant) and those that are not. It is the task of theory to end the endless exchange of
contradicting facts. A theory is necessary to tell us which facts matter and which do not for our
understanding of international change.

This thesis has two aims. First, it will clnsely examine the claims of the new medievalists
that the world is experiencing change of similar scope to the medieval-to-modern transformation,
only in reverse. Second, ‘bthis study will develop a descriptii/é theoretical framework of systems
transformation. The most critical nuestions this framework aspires to answer is: how does
transformation of a system into a different kind of system occur? What does it entail? It will be
descriptive because it seeks to establish primarily not why change oi’ systems occurs (this would
require a much larger study), but only how we can know whether a system is indeed of a distinct
kind from the preceding one.

Whatever one may tliink of the merits of the neo-medievalist argument, its contribution
would include the i‘act that it has compelled IR theorists to rethink many conceptions they had

previously taken for granted. Intellectual alertness is always a beneficial commodity. By

exposing the ahistorical nature of mainstream neorealist and liberal interdependence theorizing,
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the new medievalisfs brought to our attention the importance of understanding international
change and, as already noted, the limitations of the field in this respect. Perhaps most important_
is their insistence that fundamental shifts in world politics are always the consequencé of change
‘ in authority structures (Ruggie; 1989: 31, Deibert, 1997: 8-9, Strange, ‘19.96). This méy not at
first strike us as ter‘ribiy revealing, but the IR discipline has ignored the problem of authority for
decades and, as‘ a result, politiéal authority and its implications are only dimly grasped. The
disseﬁation, applying at various points the insights éf Hans Kelsen’s legal theory and the so-
called international society school, will demoﬁstrafe that even though .the new mediévalisté are
right in believing that the structure of distribution bf political authority is the most essential for
our understanding of internatidﬁal change at the .m(l>st basic level, they misunderstand the
meaning of political authoﬁty and, therefore, their conclusion about its dispersal in the direction
of non-state, sub-state and trans-state actors is largely misguided. The proper abproach for
investigating questions related to politi(:al authority, .it: will be argued, is jurisprudential because
this authority is at its core and more than anything else a: legal category. |
Thé thesis will proceed as fbllows; Chapter 1 looks briefly at several prominent attempts
in the last decades to understand the problematique of system transformation. It then presents
the idea of new medievalism as reﬂected ih the IR literature. The special emphasis here will be
on the contention that political éuthority is being scattered among a multiplicity of tfansnational
actors. Chapter 2 first ponders the concept of political aﬁthority in general and then de§elops a
theoretical framework which provides a dynamic picture of system transformation and links it to
political authority. It proceeds to discuss political apthority specifically in the modern state
system. After clarifying common misconceptions concerning its import and ramifications, the

chapter ends by outlining the necessary conditions for system transformation to come to pass in

the present. Chapter 3 turns to the question of political authority in the Middle Ages. It also
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provides an interpretation of the medieval-to-modern transformation based on the theoretical
framework unveiled in chapter 2. Chapter 4 concentrates on the contrasts between the medieval
‘and modern eras. Again with the formula of system transformation in mind, the remainder of the

chapter then investigates whether it is possible to talk today about the emergence of a neo-

medieval order. Finally, all majorpoints of this inquiry will be again restated in the conclusion.
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CHAPTER1

System transformation and IR theory

One of the first attempts to confront systematically the phenoménon of system
“*transformation was undertaken by Richard Rosecrance. In his view
System change may be said to occur when thé internal constituents of disturbance and regulation
are altered. All constituents of disturbance (goals or objectives, domestic security and. stability,
and resource potency) on the one hand and all constituents of regulation (institutional or informal
mechanisms and the availability of goal-objects) on the other need not undergo transformation in
order for system change to occur. It is sufficient that many or most of them be altered
(Rosecrance, 1963: 13).
On tiie basis of this rather broad sketch Rosecrance examines the international system from. 1740
until 1960 and concludes that in this period it transformed no less than nine times. Fundamental
change. in international politics thus, in his judgment, occurs on average every twenty five years.
This argurﬁent became a target of sharp criticism, most notably by Kenneth Waltz in his
Theory of Intemational Politics (1979). Waltz reproaches Rosecrance for-erroneously analyzing
the system through the prism of its constituent units and thus missing its assidﬁous features.
Waltz is convinced that the explanation of the system transformation conundrum is locked at the
level of the system and, more specifically, in its structure. This structure is defined f)y 1) the
system’s ordering principle, 2) the functional differentiation. bf. units within if, and 3) by the
distribution of power (understéod as outcome—aﬂ‘eéting capabilities, above all military and
economic) across the system. For Waltz, system transformation occurs only when the systém’s-
ordering, organizing. principle changes. He identifies two such. principles: anarchy, characterized
by no dvermching authority and the sameness of units in te_m‘l‘s of fasks theyAface in the system,
namely self-help; and hierarchy, distinguished by a single Mghest~ authority and the differentiation
of units through specialization of tasks they perform.-- by thé division of laboﬁr.

System transformation is thus change in the structure of authority (from anarchy to

hierarchy or vice versa), even though what “authority” is or where it comes from in €ither
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anarchical or hierarchical arrangements is never ela‘borated. Still, while according to Rosecrance
change of the system.fakes place virtually every generation, Waltz fails to come up with even one
historical example of such change. His focus, like Rosecrance’s, is limited to the confines of the
modern eté and the only noteworthy change in it was the shift from the rﬁultipolar to bipolar
distribut_ioh of power in 1945 (Waltz, 1979: 163). His book and also later work (1986: 327-30),
nevertheless, imply -- and this is explicitly stated by othér néorealists (Fischer 1992) -- fhat the
medieval-to-modern shift was not a case of | system transformation. The units competing
independently of others Vand relying: only on themselves, whatever their appellation, existed before
as ‘well as after the 176th or 17" cehturie& The e_arly modern era may have been signiﬁcant in
many respects, but not in chahging fundamental patterns of power-politics behaviour in ‘tﬁe
condition of anarchy. These, as alluded by Waltz at one point, existed as much ih the times of
medieval Pope Innocent IIT (Waltz, 1979: 88) as they did in, for instance, the"‘ 19" century. While
Waltz did ndt seek to reply to the questioh this thegis hopes to answer, we can reasonably
surmise that he would reject the argument that we are returning to the Middle Ages — for the
very simple reason that we have never quite abandoned it.

Waltz’s volume generated more critical attention than any other theoretical treatise on
internatioﬁal pqlitics in recent memory, but for our purposes the most interesting is the critique of
John Ruggie (1986). Among other things, he ‘disagrees with Waltz’s account of system
transformation and picks the medieval-to-modern shift to eluéidate its deﬁciencies. - Whilst
Ruggie too believes that the Middle Ages were an anarchical epoch, anarchy being defined as a
state in which “no one by virtue of authority is entitled to command; no one in turn, is obligated
(italics -- Ruggie) to obey (1986: 134),” he argues that by dismissing the second element _of

structure, Waltz misses on a significant reservoir of change.

The modern system is distinguished from the medieval not by “sameness” or “differences” of
units, but by the principles on the basis which the constituent units are separated from one
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another. If anarchy tells us that the political system is a segmental realm, differentiation tells us
on what basis the segmentation is determined. The second component of structure, therefore,
does not drop out; it stays in, and serves as an exceedingly important source of structural
variation (Ruggie, 1986: 142). '

It ié at this level that systems change takes place and m the particular case of the medigval-to-
modern transformation this concerned the shift from the institutional ﬁaﬁxework of heteronomous
lord-vassal relationships to that of sovereignty. It is also at fthis level, says Ruggie, fchat possible
future transformation from sovereignty to “a postmodern international system” may occur.

The Waltz-Ruggie controversy, to which I will return in the subsequent chapter, did not
solve the riddle of what system transformation is or how we know that it takes place. Some
~ clarity into the debate about international change was, however, brought by Robert Gilpin
(1981). He contends that there aré three types. of international change: systems, systemic and
intéraétion. Systems change is a change of the system, its transformation.. It involves a
replacement of the principal systemic unit(s). The rise and decline of the Greek city-state system,
the decline of the medieval system, and ‘thve emergence of the modern state system are for Gilpin
(1981: 41) all examples of systems change. In the last two e);amples. at least he is, hence, more in
tune with Ruggie than Waltz. Systemic change, on the other hand, concerns a change in the
goveménce of a system — in the distribution of power, hieréréhy of prestige, and the individual
rules and rights embodied in it (1981: 42). And lastly, interaction change refers.to a change of
interaction patterns or processes among the actors in the system. Systemic and interaction
changes are modiﬁcatibns within the system, though their cumulative effect that may bring about
systems change as well.

Gilpin concentrates mostly on analyzing systemic change and doés not provide his view of

how systems change, though he touches specifically on why the modern system displaced a pre-

modern one (1981: 116-23) and finds several causes related. to innovations in economic

organization and military technology. At the end, though, Gilpin leaves us with an unresolved
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tension. While the 16“’ and 17" cenﬁxries are for him clearly a time of systéms change, he comes
on the side of Waltz when he concludes that the character of “international relations has not
changed fundamentally oyer_‘the'millennia (1981: 211).” What did then the medieval-to-modemn
transformation really change? Did the apparently coincidental accumulation of -efficient
innovations in trade,. taxaﬁon, or the mqping of the gévemmént and inventions of gunpowder,
pike, crossbow or longbow just favour the ascent of one set of political actors over another

without changing anything fundamentally?

The new medievalism in IR theory

The concept of new medievalism entered the vocabulary of IR theorists in the atmosphere
of uncertainty about the meaning and implications of system transformation. It was first used by
Hedley Bull in 1977. Though his study 7he Anarchicdl-Society set to investigate above all the
basis of order in the system of sovereign states and offers, unlike the theorists examined above, a
static picture (I disregard for the moment that Ruggie and others have -had doubts about Waltz’s
dynamics), about one-third of its space was devoted to the exploratory discussion of alternative
political systems. After considering the prospects for world government he turned to what he
deemed to be a more plausible future scenario:
It is...conceivable that sovereign states might disappear and be replaced not by a world
government but by a modern and secular equivalent of the kind of universal political organization
that existed in Western Christendom . in the Middle Ages. In that system no ruler or state was
sovereign in the sense of being supreme over a given segment of the Christian population; each
had to share authority with vassals beneath, and with the Pope and...with Holy Roman Emperor
above (Bull, 1995: 245).

The achievement of this scenario, however unlikely, seemed more probable than central global

government because

It is familiar that sovereign states today share the stage of world politics with ‘other actors’ just
as.in medieval times the state had to share the stage with ‘other associations’. If modern states
were to share their authority over their citizens, and their ability to command loyalties, on the one
hand with regional authorities, and on the other hand with sub-state and sub-national authorities,
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to such an extent that the. concept of sovereignty ceased to be applicable, then a neomedieval
form of universal political order might be said to have emerged (Bull, 1995: 245-6).

Though Bull never precisely deﬁhed what he meant by “authority” or when can we indeed
say that “sovereignty ceased to be applicable”, the idea of new medievalism caught the
imagination of scholars who were Searching for a suitable metaphor to describe contemporary
changes in world politics. In 1987 James Der Derian (1987: 79-80) in his Book on the history of
diplomacy, évoking Bull but shiﬁihg from speculative to afﬁrmative tone, mused that “beset by
internal disintegration and external regional combinations, the state is losing its previously
unchallenged supremacy as the most significant entity in the international system...it would be
blind not to recognize that there are power struggles going on which bypass, cut across, and even
undemﬁn¢ the supreme authority of the state.” While Der Derian lists samples of “transnational
forceé"’ such as the EU, international t_errofism, the World Bank or the Trilateral Commission
which he says may “reactivate some of the [medieval] proto-diplomatic practices,” we are, again,
not told what the supreme é.uthority of the staté ¢xa¢tly entails and how it can, then, be
undermined. ”

Indeed the lack of 'dgﬁnitions and cleér methodologic¢al standards and, at the same time,
the presence of sweeping and bold judgments has become typical in the neo-medieval and system
transformation literatures and has represenfed a departure frdm Bull’s chary tone.l Ken Booth
(1991: 542), for example, summed up the challenges for IR theorists in the. 1990s_in these stark
terms: | |
| - Sovereignty is disintegrating. States are less able to perform their traditional functions. Global
factors increasingly impinge on all decisions made by.governments. Identity patterns are
becoming more complex; as people assert local loyalties but want to-share in global values -and

lifestyles. The traditional distinction between ‘foreign’ and ‘domestic’ policy is less tenable than
ever. And there is growing awareness that we are sharing a common world history.

! In fact, Bull was highly skeptical of the possibiﬁty of any return to the Middle Ages. His investigation concluded
that “ despite the existence in principle of alternatives to the states system of various kinds, there [is] no clear
evidence that the states system. [is} in decline (Bull, 1995: 307).”
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However, ciespite Booth’s audacious words, his essay contains neither an exegesis of sovereignty
nor a crucial dis_éussion‘ of the nexus betWeen, on the one hahd, sovereignty and the abilfty to
vperform states’ “traditional’.’ functions and, on the other, between sévereignty and people’s
identity. |

Ronnie Lipschutz (1992: 400) is more elaborate when he claims that global civil society is
emerging which mirrors the type of supranational civil gociety that existed before the 17
century. This society, composed 6f thg conscious association of actors who link themselves
together for pérticula.r political and social purposes, challenges from below the nation-state
system and denies “the pn'macy of states or their sovereign rights™ (1992: 390-2, 398). Though
Lipschutz’s relatively meager evidence of environmental, human rights and indi‘genous'networks
does not make clear how severe this challenge is or how it inexorably incapacitates the states
system, the essay does provide insights into the origins of global society. Its emergence, the
author insists, is-a result of three interrelated developments: ‘1) the ieaking away of sovereignty
from the state both upwards, to supranafional institutions, and dowﬂWards, to subnational ones;
2) the decreasing ability and willingness of governments to undertake a. variety of welfare
functions; and 3) the crumbling of old forms of political identity, centred on the‘ state, and the
growth of new forms of political and social identity based on ethnicit)}; geographical ‘locality,
religion, ideological convictions, or sexual orientationv(l‘99'2: 392, 399, 415). The rise of global
civil society has been facilitated by a “norm-governed global system rooted inbthe global capitalist
consume‘r‘culture” (1992: 1;92). This newly dominant “operating system” in globa] politics, in
essénce ‘_‘libe?alism with the individual at its‘ core,” has come to fill a role similar to the body of
rules proclaimed by the medieval Church (1992: 407).

Having looked at various changes in international relations a decade after his criticism of

Waltz, the possibility of postmodern international system became for Ruggie (1993) an emerging
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reality. This is because, in Ruggie’s view, the relevénce of one of the key notions of the
Westphalian system — tenitoﬁaﬁty — is being crippled. Territoriality is becoming “unbundled”
and the syéterﬁ is moving towards transterritoriality, a distinguishing feature of the Middle Ages.
The author points to several phenomena. In the international economy it is increasingly difficult
~ to distinguish between internal and external as foreign TNCs become leading exporters even in
the biggest économies. IBM is, for Aekample, Japan’s largest computer expofter and Sony is the
largest exporter of television sets from the U.S. (1993: 172). The intricate form of the EU
which, according to Ruggie, makes it neither an international organization nor a federal state but’
the first “multiperspectival polity” since the advenf of the modern era, inakés demarcation .
“between the domestic and the international in the dealings among Western Europeah states
inéreasixigly unfeasible (1993: 172).
As far as global environmental problems are concerned, even if there is no agency that .
would strive to replace the state‘in providing solutipns to them, “the state itsglf acts in a-manner

that expresses not merely its own interests and preferencés but also its role as the embodiment

and enforcer of community norms - a multiperspectival role, in short, somewhat in the manner of
medieval rulers vis-a-vis cosmépolitan bodies of religion and law (1993: 173).” Lastly, Ruggie
draws attention to the emerging security arrangements in Europe which are non—compefcitive and
communitérian in nature. They provide for the degree of collective legitimation unparalleled-
elsewhere. (1993: 173). Collectively, all these developments imply that the modern system,
territorially defined and mutually exclusive, is in the process of being transformed into a tangled
transterritorial system of rule. |
Regrettably, Ruggie does not establish the connection between these observations and his
| earlier identification with the view of socidiogist Gianfranco Poggi; In his critique of Waltz he |
\

invokes Pbggi- (1986: fn. 18) who maintainé that “[feudal anarchy]__arose from the fact that the
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system of rule relied, both for order-keeping and for the enforcement of rights and the redress of
wrongs, on self-activated coercion exercised By small, privileged class of warriors and rentiers in
their own interest (italics -- M.F.).” If we.concur that both behavioural patterns (acting in the
community interest and self-interest) manifested themselves throughout the Middle Ages, -can it
then be argued that we are entering a “postmodern world order” just dn the basis of (partial)
resemblance in behaviour? After all, Ruggie insists vis-a-vis Wait-z that it is the change of the |
“insti‘tu';ional framework on the basis of which constituent units are separated from ohé aﬁother”
that makes system transformation. What is this emerging institutional framework? The EU may
appear to function in a “multiperspecti\}al” fashion, but is it also a neo-heter()nomy?
Ruggie’s themes have received further treatmeﬁt by other scholars. Ole Waever, for one,
focuses on the neo-medievalism in the vEU. He postulates that
The medieval system coﬁsistéd of a complex patchworl; of overlapping authorities. The right of
governments were territorial but they did not imply mutual exclusion, whereby one state’s
exclusive competence to legislate or levy taxes excluded another. Europe today is characterized
by similar criss-crossing authority relations (Waever, 1995: 421).
Waever agrees with Ruggie’s assessment that the EU is a pe;:uliar, albeit likely permanent,
midpoint between an intergovernmental body and a federal state where issues are neither foreign
nor domestic and adds that the EU’s significance lies in the fact that within it there is no longer a
primary political level (Waever, 1995: 422-4). While Waever argues that as a whole the system
in Western Europe has moved into a post-édvereign (ie. posimodem, neo-medieval) phase, he
| nevertheless strongly denies that sovereignty at member (state) level is eroding. HIS arguments

remain, nevertheless, rather puzzling because, setting aside the fact that sovereignty is never

unequivocally defined, the article contains statements such as: “at the end of the day, control over

the Union rests with the national governments acting collectively” and “the process of policy
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making. . .still takes the form of agreements between governments” (Waever, 1995: 426), which.

is, of course, precisely how “coriventional” international orgenizatlons Work.z

Issues- of international political economy are the ‘princi‘pa.ll. focus of Susan Strange’s
analysis (1_995, 1996). Strange (1995': 56), liirectly referring to the concept of the new
medievalism, argues that the state authority has decisively and irreversibly shiﬂed “upwards',
sideways, and downwards,” or from the state towards various non-state actors and local, regional
and international authorities. In addition, in some matters authority did not leak away anywhere,
but “jnst evaporated.” The ectors with ‘freshly_ acquired autherity would include not only
lransnational enterprise, including banks, insurance a'ndA telecommunicatibns companies,
accounting and law firms, and orgarlizatiens lilce the IMF and Inmarsat, -but also non-
governmental o_rganizations like Amnesty Intemntibnal, the Olympic sports orgenization,
transnational associations ef doctors, econennsts, and'. scientists, vand even. erime Syn(lieates
(1995: 56, '1996); State authority is the weakest in Africa and in the former Soviet Union-. "l‘here
“authority is divided between the. formal institutions of the state and local petentates, chiefs or
gang leaders; between vassal and suzerain, the responsibility for keeping order is as unclear as-it
was in the Middle Ages (1996: 189).”

Unlike many other authors, however, Strange clearly communicates what-"‘she means by
authority. Authority is for her “lhe' newer to alter guteomes and redefine options for-other's
(1996: 184).” As for market actors speciﬁcally, their autherily rests in their ability to detelminé
“the who-gets-what” (1996: x). It ‘is_ this functiona‘l capability _comblhed with the performing
inipc)tenee of the “defective state” that makes the'm politicell'players. In the global economy that |

is said to have sprung up, private market forces are becoming true masters of economic policies,

% This confusion is- compounded by the conclusion of another of Waever’s articles on Europe. In his piece two
years later Waever (1997: 86) remarks, without further elaboration, that states of the EU “are not sovereign, but
nor is the EU a sovereign state.” His strong insistence on sovereignty of the EU member countries is thus reversed
without explanation. - :
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and state economic decisionmaking is less important than in the past. Put sirhpiy, 'wbrld markets | ,
are more powerful than states. ‘The progressive loss of state control 6vér capital flows, large
corporations; taxation, currency, stock and bond trading, forefgn trade, exchange’ rates, and
money supply, but also over the flow of ideas, culture, mafia and terrorist organizations, satellite
remote sensing, environmental problems, é.nd social welfare and labour policies, points to the
“hollowness” of state authority. | | |

Still, Strange notes a daunting paradox. State authority has not been declining and
shifting to market authority by a series of accidents, but to a large extent as a result of state
policies themsélves; | It was not that the TNCs “stole or purloined power from the government of
states. It was handed to them on a plate — and, moreover, for ‘reasons of state’ (1996: 44-5).”
What are, however, conceivable “reasqns of staté” for which states would go at great lengths to
weaken their “authority? Why would they vdluntarily adopt 'policies‘ that thé,y know would
eventually lead to TNCs acting as competing _politiéal aulthoﬁty‘? Unfortunately, instead of
addressing directly these critical queétions, Strange merely brings out Fernand Braudel’s and Karl
Polanyi’s arguthent’ that, vhistorica'lly, “the relation of market alithority fo pqlitical authority has
never bcen stable for long; and that at different tﬁnes and in different places the pendulum has
swung away from one ar_ld toward fhe other. ahd back again, often in ways unforeseen by
contemporaries (1996: 45).” If that is the case, how can she claim with éonﬁdehce that thé
current chahges in international politi'cal‘ economy are irrevocable and thé world is, therefore, m
the midst of change of .the Westphalian system into a-neo-medieval‘ one? Strange’s argument
leaves one puzzled evén before examining whether her rendiﬁon of bolitiéé]authorityis tenable.

Most recently, the neo-medieval literature was enriched by Ronald Deibeft’s study (1997)

of the effects of large-scale advances in modes of communication on politics at the world level.

Deibert observes that several big historical changes were preceded by changes in the way
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.communication was conducted. He contends that this was no coinoidence. He suggests possible
similarities between, on the one hand, the impact of the invention of pn'nting press‘ by Gutenberg
in the second quarter of the 15" century and the inedieval-to—modem transformation and, on the
other, between the effect of dramatic improvements in the- speod. of communication, including the
appearance of the Internet, and the transformation from Inodern to a postmodern, medieval-like |
order. The study of world order and its transformation, Deibor.t insists, is properly the study of
structure and alteration. in structure of political authority, which he defines as “the right to set the
rules of the game.” He categorically rejects the .idea that authority implies thé ability to- control
flows or to act. autonomously (1997: 8-9). |

The intorpretation of political authority as the right to set rules is clearly different from
Strange’s. Uniike Deibert, she is convinced that political authority is th’e. actual power oizer
outcomes. Given his exegesis, one would .nntural'ly expect Deibert to‘ concentrate primarily on
how the right to set rules is accorded and structured in tile medieval and modern eras and how,
under the impact of chatnging modes of communication, it is restructured into the modern and
postmodern systems of authority — i.e. lost in one domain and gained in another. For thé most
~ part, however, his study does not probe the notion oi’ the right to rule. We do not learn either
where the right to rule in the contémporary- intérnational.vsystem comes from or how it is being
redistributed today. We are told that current changes in communication technology favour global
market forces and transnational social movements over states, but in,virhat sense do they imply a
right to determine rules?

Deibert urges readers. to distinguish between politicnl authority and tho nbility to control
flows oi act autonomously, but ignores this exhortation beyond his introduction. In the course of

his book he contends that, at least partly due to changes in communication technology, “the

change...that occurred during [the late medieval] period was critical to altering the distribution of
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power among social forces and in rethreading the dominant web-of-beliefs of the time.” Today,
“the transnationalization of production and finance is gradually undermining the effective power

27 €«

of state regulatory systems,” “states around the world have engaged in progressive liberalization
‘measures to meet the disciplinary interests of transnational ‘capital,” and ;‘global civil society
networks. ..are able to influence poiitics.'.‘within and across states” (1997: 109, 156, 206, 174).
All of these statementé refer to actuaf power over outcomes of the game — they do ﬁot reve;al any’
possible transfer of the right to set rgles- of the game. Hence, Deibert, like Strange and contrary
to his. owﬁ definition, believes that power over oﬁtcomes implies authority. If there are now non-
state actors whose extraordiﬁary wealth or superb ideas can move around with unprecedented
speed and if théy can often make governments do as they wish, this surely must imply that “the
einerging world order can be likened to the Middle Ages (1997b: 183).” Does, howevef,'
| monetary or ideational might lead automatically or inevitably. to political right? Even Strange at
one jﬁncture hesitates on this question. Deibert does not. deal wjth it at all — his conclusions just
assume the answer is in the affirmative: | |

At this point it should be emphasized that the doubt about thé current prospects of the
system of sovereign states is by no means exclusive domain of those who invoke in _their analyses
the Middle Ages: Many other observers talk about an emerging order with multiple and
overlapping authority without expressly vsuggesting that it is reminiscent of vth’e Iﬁedie\.fal one.
The conviction that territoriality, sovereignty and state authqrity are being increasingly
undermined is, for example, strongly discernible in thé so-called “globalization” literature.
Globalization is said to have condemned territoriality towards ‘iﬁelevance because it involves
“processes whereby social relations acquire relatively distanceless and borderi‘ess qualities, so that
human lives are increasingly played out in the.world as a single place...the world has become one

relatively borderless social sphere (Scholte, 1997: 15-6).”
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According to the same aﬁthor, the consequences for sovereignty are even more
devastating.. The present era marks the end of sovereignty and the beginning of ‘what he calls
post-sovereign statehood: “globalization. has rendéred the old core principle of sovereignty
unworkable.‘. both juridically and practically, state regulatory capacities have ceased to meet
criteria of sovereignty (Scholte, 1997: .2 1-9).” Richard Falk (1993: 853) seconds this view:

The globalized “presénée” of’ Madonna, McDbnald’s and Mickey Mouse make a mockery of
sovereignty as exclusive territorial control. A few governments do their best to insulate their
populations from such influences, but their efforts are growing less effective and run counter to
democratizing demands that are growing more difficult to resist.

In less anecdotal térms, a recent sociological study adds that “globalization has entailéd a partial
denationalizing of national territory and a partial shift of séme-components of state éovereignty to
other institutions, from supranational entities to the global capital market (Sassen, 1996: XII).”

One of the few theorists willing to look closely at the intricate issue of authority is James
Rosenau. Like Susan Strange, Rosenau argues that authority has been relocated from thé state in
fhe direction of those entities most ablé fo perform eﬁ‘ectiveiy. States have becomé weak enough
to _bé rivaled by another system of actors and “a bifurcated system [Has emerged] in whichv actors
in the stafe—éeﬁtric world compete, cooperate, interact, or otherwise coexist with counterparts in
a multicentric world comprised of a vast array of divefse transnational, national, and subnational
actors (Rosenau, 1992: 256).” Authority is presently so widely diﬁsed wuhm, among ‘and
outside states as to minimli'ze‘% and in some cases even to‘ abbiish - hierarchical distinctions
between states and other international actors (1992: 256). |

For Rosenau, authority relations ére fo be found wherever people undertake. collective
tasks — in families, classrooms, religious groups, unions, sport teams, business companies,
revolutionary and terrorist movements. They cannot be limﬁ_ed, the argmneﬂt gbes, to formal

structures in which the source of authority can be documented (1992: 259). He argues that to

speak of the relocation of authority is to refer to changes in the locus of initiatives and responses
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. in control (italics — MLF.) relationships (1992: 259.).; Stﬂl, on the same pége he defines authority
relationships as “those patterhs of a collectivity wherein seme‘_ ef' its members are accofded the
right (italics — M.F.), or take initiative, to make deciSions, set rules, allecate resources, and
formulate policies for tile rest of the meﬁlbers,_ who in turn comply with, modify, reject, or
otherwise respond to the decisions, rules, and policies.” If we accept that there are non-state
actors who pqes’ess authority by right,'it still must be analyzed if and how their right to- set rules
differs from that of the state. Is state authority to make decisions really fhe same as authority of |
a soccer team coach, a Lutheran pastor, a bank president or a leader of armed insurgency greup?

After all, all of these actors were around 100 years ago, set rules in their respective domains, and

_yet we did not talk about a system of multiple and overlapping authority.

After epitomizing the dilemmas surrounding the “issue. of system Ntransf"ormation, the
chapter has provided a survey of the leading wguments" of those who see various changes.in the
contemporary international system as deeply transformational and leading towards a medieval-
like world order which is*ehareeterized by polifieal authoﬁty dispersed among a multitude .ef
international actors. Nonetheless, it.emphasized that pinning down in explicit terms what the
state’s authority is and/or using this definition consietently and/or elucidating the empirical
correspondence of state authority with authority of non-state eetors represenfs a major challenge
for these theorists. Is the unstated presumption that for its»‘:—,'uitheﬁty to make sense the state is or
should be omnipotent and omnicompetent entity éble to assert control in every area of ‘human
life, correct? If the state cannot totally control trensborder :investment flows or corporate tax
evasion or _. d‘eli%zer various social 'weifafe programs, is its authovrity “eroding”‘ and “being

transferred” to those who can ostensibly achieve their political goals? Must production processes
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be essentially conﬁneci to one‘ state for state authority to make sense? And ‘is it production ér
authority (or both) that has to be territorial?

The next chapter focuses on these questions. It will define political 'éutholfity, show what
the term means with respect to the states system and indicate why it cannot be confused with

effective power over outcomes. It will also establish the conditions necessary for a change of

the states system.
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CHAPTER2 =

What is political authority?

To show what political au#:hority is one must necessarily begin with thé discussion of
politics. -lRuggie (1993:148) posits that “politics is about rule” and- quotes Anthony Giddens who
defines “any system of rule” és- “comprising legitimate dominion over a spatial extension.” W_hen
combined these statements implicitly suggest that in the Hobbesian state of nature politics is
impossible -- in the war df all against all terms.such as “system of rule,” “legitimate dominion,”
“organizatién of political space,” or “political structures” cannot have any .me'aning.‘ Politics is
conceivable solely-in the condition of ati least‘~mirﬁmal order. Order, accordi'n_g.to Hedley Bull
(1995:3-4), must exhibit pattern 6r fegularity in relations. amoﬁg individuals or groups that leads
to a particular resﬁlt. It can in prinéiple.entailenl‘y pure corporal coercion: individual or group A
can enfOrcé compliance of individual or group B for the very simple reason that A possesses
more force than-does B. The result of this .order, hénce, is the complete domina’t_ion of A and
forced Submission of B. But this order is minimal as it consists of only one rule: the- rule of the |
stronger. As soén a§ the coercive capacity of A de_clines_Or B grows stréngér, the order tumblgs. |

A system of rule is more stable and pérmanénf than minimal order as it comprises more
than jus't the preéence of raw coercioh_ or the rule. of the .stronger. It relies at least to some
degree on accepténce and voluntary compliance, that 1s ‘on consent. ‘This _is what Giddens means
by legitimate dominibn. And it is here that the concept 6f political aUthority ﬁts. because it refers
to the right, which is aiways granted and acknowledged by v. somebody, “to cémmand and

correlatively, the right to be obeyed (Wolff, 1990: 20).” This right reflects the breadth of the

_expressed acceptance and is in any realm institutionalized in a lasting form by a.set of concrete




23

and specific regulations- which we ﬁsually call Zaw.3 Crucially, the notion of right goes hand in
hand with the notion of duty — et' minimum duty entails refraining from activities t_hat one does
nof have right to do (i.e. compliance with law). Right without duty is unintelligible: only
Hobbes’ state of nature is a realrh of pure right and no duty.

If we accept that a system of fﬁle'eontains a structure of authority and that authority does
not exist without right and right does not exist withouf law and 1eg1timacy4, then we can best
evaluate the prospects of that system of rile (i.e. continuity and change of it) by jurisprudential
analysis: by comparing accepted practices and actions in relation to the existing legal rules and
the e_xtent to which they are compﬁed with or violated. This means that if we.wa;nt to evaluate
the prospects of, say, the current states s_ystem, we have to look at the eonduct of states, TNCs,
NGOs, ethnic groups, international organizations, tfansnational organized crime’ and other
international actors in relation to the current international legal order. |

Bull (1995: .65-7) identifies three.types of rules (in declining importance): 1) fundamental
constitutive princiéle, 2) rules of coexistence, and 3) rules of cooperation. The. fundamental
constitutive principle is what Hans Kelseﬁ (1945: 111, 116) dubbed basic norm (Grundnorm) or
“a norm validity of which cannet. be derived ,ffom ba sup‘eriorv norm. ..it 1s valid beceuse it is |

presupposed to be valid.” All rules in a system of rule flow from this basic norm, which has to be

3 Law is used here in the wide sense of the term. It includes all written and/or unwritten rules that are at some
pomt endorsed as permanent, binding and compulsory.

* By legitimacy 1 denote hére something collectlvely accepted, respected and regarded as part of the normal
proper state of affairs (Philpott, 1995: fn. 5), regardless of whether the accepted phenomenon is actually right or
wrong in the eyes of a particular ethical stance. Significantly, this includes also acts that are deeply disliked, but
about which actors for whatever reason chose not to do anything. The Warsaw Pact invasion of Czechoslovakia in
1968 was legitimate not in the sense this military intervention was in accordance with what was considered proper
and normal behaviour or in the sense that it was morally admissible, but because to do something about.it was -
deemed unacceptable or wrong by those who, like the U.S., could oppose the invasion through coercive means.
The normal, proper state of affairs for them was to accept the Soviet military occupation. Legitimacy thus can be
expressed either by 1) an explicit approval or 2) by a conscious, reasoned and deliberate decision not to oppose an
activity because such opposition is thought to be either wrong or impossible. Non-legmmacy, on the other hand,
always evokes a coercive response.
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jmtiﬁed in extra-legal, normative terms.” The basic norm both forms and Justifies the basis on
which. political authority is distributed and various actors preSent in a system of rule are
ordered.

Both Waltz and Ruggic, as seen, agree that systems contain a fundamental constitutive
pl*incipleG, but in contrast to Kelsen they are unable to keep the jurisprudential and the
sociological separate. and this leads to considerable confusion. The organizing principles
historically have never been called ‘anarchy’ or ‘hierarchy” — these ére mere descriptive tefmé for
the #ype of organizing pﬁnciple. In fact, What Ruggie defines as anarchy is, as we shalI later see,
sovereignty, the ordering principle of the mo‘d'ern states system. His exegesis‘of anarchy is,
however, at odds with the legal heterohémy of lord-vassal relationships,. which, as Chapter 3 will
show, was actually a hierarchic organizing principle that presuppdsed a ‘single aufhoﬁfy on the
top entitled to govern and a strict division of labour. Ruggie co‘nﬂatcS the sociolégical
connotation (1986: fn.18) of the term ‘aﬁarchy’ '('substantial segmentation on the ground) with
the jurisprudential one (léck of central aﬁthority in law). ’Soverei'gnty and vassa]age are not some
adjuncts of anarchy, as he insists (198_6: 143), but are, as fundamental organizing-pn'néiples,i the
ﬁrst element in Waltz’s framework of international political structure.

Waltz got it right when he argued that the second element of structure 1n the modern
state system dropped out, but his use of ‘anarchy’ in :both jurisprudential and s_dciological sense
leaves us in murky waters. ‘In the modern state system states have been “like” not 'in sociologicgl,
but in legal sense. - They have all Been sévereigh‘ equals with nobody above entitled to comxﬁand
them (1979: 88). This is one line (and the accurate. oné) of Waltz’s argument. The second one is

| that in both eras they exhibited strong traits of self-help behaviour (1979: 88, 111). But that

3 The logical implication of this argument is that all legal orders are also riormative orders, favouring one cluster
values of over others. ‘ :
® Constitutive, organizing and ordering principle are used as synonyms.
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. does not mean that both histon'ca] periods can be lébéled ‘aﬁarchy,»’ because in contrast to »the

modern state system,, in the Middle Ages thé constituent unijt:s were legally differentiated and,
-with the exceptioh of the Papacy, were obligated t(.):obey §oﬁ1ebody. The two eras represent two
distinct authority structures 'and should be treated as such, even though they may display Similar
behaviour. If our aim is to examine continuity and' change of a particular legal or.der,‘ then a
sociological method of inquiry, which consciously or unconsciously divorces itéelf frorﬁ ,‘the
existing legal realities-in order to find objective patterns of behaviour (the “real” rulcs) can indeed
mislead us. The danger is that the deﬁn‘ition‘ of Stfucture may become un;:lear: " it becomes a
-confounding mix of legal and behavioural fa&ors.

How should we judge continuity‘ and change of legal realms? | The realm most
predisposed to continﬁity is that in which acceptable conduct is not only institutionalized. in a set
of laws, but is also observed in practice. In it the words “legality” and “legit_imacy” can be used
virtually interchangeably. Illegal behaviour there must not only be sai'd to contréveﬁe‘ the proper,
normal and accepted state of affairs — it rﬁust also be st_oppe& aﬂd eliminated. A system of rule
needs to have an effective enforcement mechanism'in ofder to péfsé§éré. OtherWise, the more
“legality” and “legitimacy” diverge in a realm, the more can the 66n;tinuity of ‘that realrﬂ be
doubted. The most serious transgressions -- thoée that imperil the vefy syétem of . rule — are the
ones that directly und’ermine‘ ifs ﬁ.in&amental orderipg¢ principle.” Only acts justified outside of the
legal order (i.e. incommensurable with the.ﬁmdamental ordering '.principle.) in question ‘carry a
transformational prospect and can bé considered such: trénsgreés{ons. A r;ealin of rule is

transformed after the gap between legality and legitimacy widened or contracted enbugh so that

" There are, of course, different kinds of violations of law — an illegal military intervention about which nothing is
done is much more threatening to the international system of rule than breaching a treaty on fishing quotas about
which nothing is done. Likewise, in a domestic system of -n_ile pilfering is a distinct kind of violation from mass
murder — it is easier to do nothing about the former than the latter. One must not also forget that some acts, like

" marihuana smoking, prostitution or scalping in Canada, are illegal but can be widely socially accepted. Despite
the gap between legality and legitimacy they create, these delicts do not threaten the domestic system of rule.
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a new prevalent structure of distribution’ of political authority which reflects a different

Sfundamental constitutive principle can be said fo have. been established®  System.
transformation is, hence, a process of replacement of oﬁe constitutivé principle by another.

An ekample. that contains both types of systerhs transformation veould be the process by
which a polity is established from the Lockean state of nature. John Locke’s Second Treatise of
Government (1980) staits b& the depiction of peaceful and harmonious environment of the state
of nature. People there behave initially in accordance with the binding law of nature, which is
given by Ged and detectable by reason. Aecording to this law, they ha\}e the duty, 'ameng other
thiﬁgs, to protect’ each other’s life and possessions. They also overwhehningiy do so in practice —
law and legitifnacy are tied very closely. ‘When “minor inconveniences” oceur and natural law is
violated, individuals have the right to enforce it and remedy the situation. Those who attempt to
kill or steal can be lawﬁally and legitimately stopped and even punished by aﬁ‘ected iﬁdividu,als.
However, as more and more property is accumulafed, as the land becomes scarce and as the
money economy develops, the number of conflicts over holdings dramatieaﬂy rises, natura_] law is
increasingly violated, and the scheme of individual enforcement is insufficient and ‘eventually falls
apart. .Now many kill and Steal and, alarmingly for the system, those not affected abide
indifferent as they look after saf_eguardiﬁg their own assets. Tﬁe system of rule in the stete of
nature. is being transformed - it is disintegrating. The discrepancy between whiat is allowed in
natural law (legalzty) and the actual practices whlch v101ate that law and are deliberately
unopposed (legmmacy) is stretched toa pomt where, not unhke in Hobbes’ state of nature, both
| 'legahty and legitimacy are close to losing any meamng_; An equally radical contraction (and

another change of system) takes place in a moment when a constitutional government which has

. ® This includes the cases in whlch, as‘a consequence of radical stretchmg of the gap, no discernible basic norm
and structure of authority are present.
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the duty to stop and punish killings’ or thefts and the right to use all the necessary means for this

purpose, is established and acts on its mandate.

Political authority in the contemporary international system

If, unlike in Locke’s hypoth'etical‘ case, a realm contains more than just one dominion with

‘political authority (as indeed has always been the case in world history), a pqlitica_l' arrangement

that aspires for continuity and stability requires speciﬁéation of where final authority lies.
Political systems with multiple locations of political vauthorily can be: said 10 be transforming
when and only when the structure of distribution of final authority is in ihe process of being
aitered.' One fundamental organizing princz])le allocating final authority n?ust be repIacirjg
another. A donlinion with recognized final authority, if it exists, has the right of lilfimate~
sanction over all métters that it defines as po>liti'cal (Thomson, 1995: 214). These matters are also
referred to as public and it is over these matters that the dominion has thev ﬁght of enforcemént.

What we. call “state authority” is by its very nature public authority. It has to be sharply

distinguished from what Strange and Rosenau note as authority of non-state (privaie) entities.

These entities may have at times significant “power to alter outcomes and redefine options for
others,” but they do not have either the right to command or the right to be obeyed in what the

state has determined to be public matters. Most importantly, of course, they do not have the

~ right to use force.

Their “authority” rests oh purely voluntary acknowledgment‘ of those who have chosen to
be: guidéd or influenced by them. A P‘rotestant‘ pastor rﬁay have great mbfal influence over the
way his congregation members behave (power over 9ut¢omes), but he does not have the right to
use physipgl coercion or punishment to bring their obedience. Moreover, hi_s'inﬂuence is limited

to those who chose to be influenced by him: On the other hand, a particular policeman or a judge
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may enjoy no particular moral prestige, but they possess the right, under specified circumstances,
to use coercion. According to Michael Oakeshott (1975: 321-2), pubiic authority in part signifies
a formal c’onSideration, independeht of all ethers, in which an ﬁtterance or an action is identiﬁ”ed_,
understood and responded to, not in terms of what it prescribes or of the personal qualities of an
agent or the confidence he i mspxres but in relation to an oﬁice a practlce ora procedure ora
- rule recognized as such.
The other characteristics of public authority is that decisions in its name are mandatory‘ for all
within the jurisdiction — not just for those who decide to comply. One has the right to defy a
church leader, a soccer coach, a union boss; a teacher, but not the right to disobey the state..
Many authors use the term “authority” interchangeably with “power over outcomes” or
“the ability to make others do what they otherwise would not have -done.” Authority and power,
however, cannot be used as if they were synonyms, for they refer to two very'diﬁ‘erent conditions
and must not be confused. Oakeshott (1975: 321-2) rightly complains that
The authority of an office of government has been confused with the characters, dispositions and
beliefs of those who occupy it, with the alleged merits of its prescriptions in terms of their
_reasonableness or wisdom; with whether or not they are consented to by those who come within
its jurisdiction, with the wants, interests or. expectations they design to satisfy or actually satisfy,
and with the apparatus of power avallable to make them eﬁ‘ectlve
Power is not a suﬂicient condition toestablish political ‘authority and less (or a loss of) power
does not imply less (or a loss of) political authority. . Authority in the public realm is an
entitlement and is, therefore, a possessional, not a relatioxial, phenomenon, as Rosenau (1992: -
260) erroneously believes.
If political authority is an entitlement and, as argued, consists of two distinct elements --
1) a juridical or quasi-juridical arrangement of some sort, and 2) legitimacy — where does
political authority of the modern state come from? The following part will show that, in contrast

-to Hobbes’ or Locke’s polities, its political authority comes from the outside. 1t is constituted

and distributed territorially to bounded entities by bestowing therﬁ with the juridical property of

sovereignty and, thus, also international legitimacy.  To prove this assertion may seem a rather
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mighty task: after all, it has been suggested numérous times that the word “sovereignty” is so
nebulous as td be renderéd virtually meaningless. As Michael Fowler and Julie Bunck (1996:
398) pointedly note, the concept of sovereignty has been used not only in different senses by
different peqple, or in different senses at diﬁ'erentA timés by the same people, but in different
senses by the Asame person-in rapid successidn. Ina diﬂ'e;ent study they add that sovereignty is |
variously professed to have been “perforat»ed,l defiled, cornered, eroded, extinct, anachronistic,
even iﬁterrogated (F owlér and Bunck, 1995:2).”° |

Howeveer despite this seemingly | insumountable confusion, an investigation of
sovereignty is possibie. Alan James (1986), for instance, took great pains to examine ‘various
meanings of the term ‘sovereignty’ and came to a rather remarkable conclusion. ‘Even though
politicians, civil serva;_its, journalists or IR theorists may for whatever reasons use ‘sovereignty’
in different senses, .the actuail practice of states has corroborated’vits orighal and‘only purpose —
to delineate and separate sphereé of final political authoﬁty. Sovereign entities are legally a part
of no large; constitutional arrangement (1986: 25), Which is thg same as saying .that they are
legally subordinate to no other entity. thi_ch is the same as saying that fmal and absolute
political authority resides in the :state and that no final and absblute authdrity over the state’s
térritory exists elsewhere (Hinsley, 1986: 26). - As K. Middleton (1969: 153) observes,
sovereignty “is pfoperly, and can only be, a legal conception.. it is a matter of pdlitical authority
and not of political power.” It implies nothing about power reiations either among states (Frost,
1986:100-1) ér between states and other intemationgl actors. Sovereignty is an absolute and

indivisible, not relative, notion — it either exists or it does not; and it cannot be eroded but only

extinguished.

9 One can add to this list, after seeing several examples in the previous chapter, “lost,” “transferred,”
“transformed,” “diminished,” “relocated,” “redefined,” “undermined,” “diluted,” “bifurcated,” “truncated,”
“diffused,” “subdued,” “loosened,” “limited,” “bargained away,” “withered away,” “circumscribed,” “superseded,”
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A state (and its duthority) is established when and only when it is recognized as a

sovereign entity by othéf, alreqdy sovereigh sta;tes'. - As Bertrand de Jouvenel (1957: 180)
maintained more than four decades ago: “soVereignt& is entirely ‘inseparable from »_the
state...sovereignty is tﬁe summit of authority, by means of which the Astate is created (italics —
MF) and maintaiﬁed.” Sovereignty is thus not an intriﬁsic quality of states — statéhood cannot
be achieved from Within. Ole"Waever;s contention that sove'réign‘ states of the EU can exist
within a post-sovereign.system. is impossible to. fathom, for their sovereignty comes from the
system to begin with. Because of this basic truth, the questions with resbect to the present and ‘
future viability of sOvereignfy must be addressed at the system, not unit, levei. It is not a
| particular state that mﬁsf work for sc_)vereignty to-make sense. It is the system of states that must
work; |

When the intemational society of states confers sovereignty on a territorial unit, this
amounts to acknowledging fhat the entity has tﬁe right to govern itself independently of other
entities.l This bright, of course, includes the, neceséary ingredient of political authority — the right
of enforcement in whaf vare determined to be public matters. However -- and this is'oﬂen‘
forgotten or ignofed — sovereignty does bestow not only right, but duty as well. ‘Abové all, a
freshly recognized state is obliged to respect intémafi;)nal léw (both customary law and any
treaties it might have acceded to), a body of binding rules created and applied by sovereign
states. The international society of states séeks this way to ensure through this conformity its
own continuity:. what is allowed in law (legality) and.what is allowed to occur in practice
(legitimacy) must be in most places most of the tﬁne one and the same thing. Thué, when a state
is recognized as sovereign, it automatically and unavoidably cvommits itself to the preservation

and maintenance of international society.

“unbundled,” “fragmented,” “transcended,” “subverted,” “modified,” “constraine ,” “shared,” “reduced,”
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‘Hedley Bull and Adam Watson (1984: 1) define international society as a group of states

“which not merely form a system, in the sense that the behaviour of each is a necessary factor in |
the calculations of the others, bﬁt also have established by dialogue and consent common rules
and institutions for the conduct of their relatioﬂs, and recbgnize their common interest in
maintaining; thése arrangements.” Since most rules ha\}e the status of law, Barry‘Buzan (1993:
346) contends that international society should be understood as p'rimarily a le.ga’l'construction.v
How can we, then, using Bull’s taxonomy or rules listed in the first section of this chapter,
uﬁderstand the régulatibns which make functioning of this society possible?

Sovereignty which assigns final authority over a territorial domain and thus establishes its
constitutional independence is the fundamental ordering priﬁciplgé of international society on
which the whole international legal structure then b1}1ilds.10 It implies that: 1) a sovereign state is |
not allowed to make or apply its own iaws on the territory of another state; 2) it has the duty not
to intervene with force in the internal affairs of another state so as to affect the character of its
political authority; and 3) all states, regardlesé of their differences, enjoy by virtue‘.of their
sovereignty equal rights and duties. Each sovereign state, hénce, must respect sovereignty of all
other states. Rules of coexistence (often referred to also as rules of sovereignty) then stipulate in
detail how these generai principles should be. observed in practice and specify exceptions to them..
Rules of cooperation, further, guide staté behaviour beyond mere cbexiStence. It is crucial to
stress that onl); rules of coéxistence‘and ‘cooperation can be regarded as institutions — sovereignty

as a constitutive principle precedes international law and makes it as such possible.

“decentmhzed,” “shifted,” “dlsplaced " “pooled,” or “surrendered.”

1% The entire domestic legal structure builds of, course, on soverelgnty aswell. As Hans Kelsen- (1945: 368-9)
succinctly puts it: “it is the basic norm of the international legal order which is the ultimate reason of validity of
the national legal orders, too.” Elsewhere he identifies the most crucial consequence of the fact that the modern
state is an internationally-created entity, one that is, it is safe to say, entirely disregarded by contemporary IR
theorists, including the new medievalists: “since the basic norms of the national legal orders are determined by a
norm of international law, they are basic norms only in a relative (italics — ML.F.) sense (Kelsen; 1966: 562)."
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Misunderstanding state authority and sovereignty

FINAL AUTHORITY VS. TRANSFER OF AUTHORITY What does the description of political authority
in the contemporary international system so far imply? First, political authority cannot be
"equated. with power over outcomes. While power over outcomes.' is in the hands of many,
~ political authority is not. . Oniy the stéte ﬁas Jfinal authority and that means that it legally
sanctions and has the ultimate say over all of its domestic and internatiorial pubhc acts. It means
that when a stéte joins an international organization or signs an international treaty, it retains a
final say over conﬁnuing these arrangements and can legally and legitimately terminate them,
provided, naturaﬂy, that it satisfies the particular provisions of Withdrawal from those
arrangements. Though it Ihay be very arduous to accomplish in ,préctice, state co'nsent is never
legally jrreversible. The oVerQhelming majority of international treaties and. intergovernmental
organizations have vexplicit provisions for ‘states’ denoﬁn_cement, a fact usuallly disregarded by
* those who argue that state authority has been “lost” or “shifted” to various inte;govemmental

bodies. ‘Middleton (1969: 153) aptly remarks that “to say that a state surrenders its

sovereignty...by the mere fact of ’-entéring into an obligation that imposes a limitation on the

exercise of its sovereign rights, is like saying that a man necessarily becdmes the servant of
another by contractiné with him.” |

It is important to erﬁphasize in this respect that the marker of sdverei’gn .statehdod is not
echus}'ve authority, as some authors mistakenly believe (Krasner, 1996), buf final authority.
Afguments_ that “at the end of the t‘w.entieth.céntul;vy we see the léaking away of sovereignty from
the state both upwards, to sﬁpranational iﬁstitutions_, and downwards, to subnational ones

-(Lipschutz, 1992: 399)” are equally erroneous. Sub-state and international bodies such as the

- City of Vancouver, Lower Saxony, the IMF or the DageStan chublic, of course, have political

authority because they have the right to .command, be obeyed, and, with the excepﬁon of the
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IMF, even use physical coercion. However, what they do not havé is final authority — their
political authority is constituted by and wholly depénds-upon the soveré_ign state. If a group of
European states d'ecidesto create a European Courf of Human Rights and pledges to respect its
rulings, then it can be said that these states have transferred the exécution of their right to
adjudicate‘ on hurﬁan rights elsewhere. They_have not, hoWever, “given up” their sovereignty
because, by virtue of their .ﬁnal authority;, they can terminate their obligétions to comply with the
Court’s rulings (i.e. withdraw from the treaty that set up the Court). This is exactly what Greece
did under its military govemmeﬁt and -- it cannot be stressed enough -- it did it légally and
| legitimately. |

The same logic applies to the EU. It is not the case, as Robert Keohane (1995: 175)
posits, that it is diﬁiculf to idéntify sovereign institution within it. Everything the EU does has |
received prior consent of each of its member states. Wheré the cpnsént has not been given --
various states are not part to the upcoming monefary utiion,' thé Social Chartér, the European'. .
Monetary Sysfem (EMS) or the Schengen Agreement on border controls -- it cannot be imposed
by the EU Commission, thé Eurobean Court of Justice or any other EU -agency. The
demarcation between thel domestic and the 'inter.’nati'onal may indeed be diﬂi‘culi in the areas such
as government subsidies or trade where all states agreed to create in addition to tﬁeir\domestic ‘
laws a uniﬁed set of EU rules. In cases of conflict between domestic and EU rules conﬁlsién
may well egsﬁe. But there‘littble bafflement about, say, Den‘mark’s.b.order control policies being a
doméstic matter as the couﬁtry is nét a party to the Schengen Agreement. It is élso quite clear
what Britain’s refusal to join the monetary union and its 1992 withdrawal frpm the EMS means:
it remains in bharge of its monetary policies.. One of tﬁe basic rules of customary law that

international agreements cannot bind non-participating third parties (pacta tertiis nec prosunt nec

nocent) still applies within the EU.
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Only the EU member states are sovereign and, as such, they» retain' .tli_e right to leave the.
EU. It may be objected that such an option does not in practice exist for the EU members. They
are so entangled in the EU web, it can be said, that it is in reality .imnossible for-t_hem to
withdraw. While these argnments are rectiﬁed,_one has' to make a' sharp distinction between
political and economic costs of leaving (these ﬂuctuate over time) nnd i)olitical authority to leave
(this remains permanent as long as the state stays sovereign). The two are very vdiﬁ'erent items.
While in practice leaving the EU can incur huge costs for a eountry, in law, nevertheless, this
option always exists and is not questioned by legal scholars though the exact mecha_nism of
withdrawal is disputed.'’ The Bi‘itish scholars Brian Hindley and Martin Howe haveurec"ently
showed how their country can exercise its right to leave the EU. The_Bi'itish Parliament, they say
(1996: 47), can terminate the enforceability of EU law in the British courts. There are, however,
other EU countries where a simple parliamentary statute would presumably not suffice for
making such a move and a popular referendum would be necessary.

SOVEREIGNTY AS POWER The most enduring mistake in the literature on international change,
as indicate,d; is to equate sovereignty with state control, autonomy Or power. This mistake
perhaps more than any other divulges the unhistorical nature of eontemporary Hi'theodzing.
Sovereignty is in the mind of many a relative coneept, that fluctuates with states’ ca;iabilities and
inﬂuence“Ruth Lapidoth (1992: 345) writes. that “sovereignty in its classic cOn’notati_on of total
and indivisible state power has been eroded by modern technical and economic developments and
by certain rules of modern constitutional and international law.” Peter Willetts (1997: 293)
argues that “the sovereignty of most governments. is significantly reduced... [because] control
over the currency and control over foreign trade have been 'substant'ially diminished.” Thinking

along similar lines, Susan Strange (1996: 13) talks about “allegedly” sovereign states; recognition

' I thank Prof. Alan Siaroff for this information.
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of sovereignty by sfate and non-state actors is today, ‘acco'rding to hef-, nothing more than a
“courteous pretense.”

These kinds of interpretatiohs are unfortunately unintelligible. 1f sovereignty indeed
" implies “comprehensive, supreme, unqualified, and exclusive power”, as Scholte (1997: 26)
insists, then it is very doubtful that there has ever existed an entity called sovereign state. For
even thé most powerful states have not histdrically had powér to achieve everything they had set
to achieve. The U.S. is today afguably the méét powgrﬁll country on earth, yet it dée_s not have -
power to control, for instance, the drug trade across itsb border. Despite proclarﬁétions of “war
on drugs” by a succession of U.S; presidents, despit_g the large sums'_‘of money speht on policing
the border with Mexico, despite the close coqperation_ with Mexico, Colombia and other
COuntrie.s,‘ illicit drugs find their way to the U.Sv.v territory and thousands of 'Amen"can citizens die
every year as a consequence of using ‘them. Is the U.S., however, less sovereign because its
inability to control the drug trade? If yes, is the country more or is it less sovereign today than
during the 1930s when it could not control its prohibition of liquor production and distribution?
And how much control or. power do states have to have to be considered sovéreigh anywajr?

Even a quick look ‘at history will tell us that stzites have never been able to control
everything and everybody, or had power to act as their Wisﬁe‘d. St_eﬁheh Krasner (1996: 140) is
right when he writes that “in some areas éf the wbrl‘d,_ notably Centr'al‘ and Eastern Europe, there'
have never been any smaller Westphalian states, that is, entities that enjoyed full auténomy.” But.
the truth is that all states have | historically’ had their 'autonbmy constrained -- by various
international obligations, by domestic interest groups, by constitdtiona] limitations, by being too
poor, by being too corrupt, by being too incompetent, and so forth. Their pchr to achieve their

goals has varied across time and space, often quite rapidly. Even Krasner in his earlier articles

admitted that there had never been any golden age of state control (Krasner and: Thomson, 1989:
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189). His notion of “full atxtonomy” cannot, then, be but hopelessly undefinable (how do we

know when a state does not have full autonomy?) and, hence, devoid of any usefulness for
rigorous categorization in social scien‘ce.12 Studying the extraordinary deficiencies of most
African states and yet the -persistence of their sovereignty, Robert Jackson and Carl Rosberg
(1989: 130) concluded that “it is impossible to have rational empirical qualifications for
statehood.” From a domestic point of view, states are entities in perpetual flux, constantly
reinventing and adapting themselves to new circumstances. Because of this reality, Jackson
(1987: 519) insists that thinking about Sovereignty is properly jurisprudential, not sociological or
€conomic.

If Jackson’s argument is correct — and this study contends that it is — one cannot easily
jump from describing. certain historic features ptesent in the system of sovereign states te
presenting them as sovereignty itself’ anti, then, to a_sserting that once these features appear
absent, sovereignty”s days are numbered. It may be the case that the- nuclear revolution
eliminated the. possibility of wars among great powers and thus did away with a conspicuous
feature of past international relations, but it cannot be eoncluded that this in any way leads to the
“decay” of _the. Westphalian “temple” (Zacher, 1992).. Sovereignty is merely a constitutive
principle that assigns final political authority — it does not tell us anything about Wars atnong.
great powets (or other states). By the same token, despite associations of contemporary
statehood’ w1th taxation, border controls, national currency, individual rights, or provision of

various social programs, sovereignty as such does not imply and thus cannot be confused with

12 Expressions such as “full autonomy” or “total state power” violate what philosophers of science Karl Popper
and Imre Lakatos called “methodological falsificationism.” Both maintain that concepts in social science must be
clearly defined so that they can be disputed and given up.if proven false. A good definition has to indicate not
only what the concept is, but also what it is not (Lakatos, 1970: 112). =

3 This line of reasoning is hardly knew. Huigo Grotius (1925: 137) in his 1625 The Law of War and Peace
inserted a section titled “Distinction between the right of sovereignty and the exercise of this right, with
examples.” John Calhoun wrote in 1851 that “it is a gross error to confound the exercise of sovereign powers with
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exclusive or effective economic control,’pliyslcal' impermeability of borders, efﬁcient taxation (or
even existence of taxation as suoh),‘ viability of -'currency‘ (or existence .of currency as such),
predominance of domestically-owned ‘_companies in exports. statistics, civil rights, social welfare,
democracy, domestic legitimacy; or domestic stability.

SOVEREIGNTY vs. RULES OF SOVEREIGNTY One cahnot also conflate rules of sovereignt
which regulate -- with sovereignty itself -- wh1ch constitutes. Unfortunately, many authors do
precisely that and the results can be qu1te confoundmg ‘Samuel Barkin-and Bruce Cromn (1994)

and Stephen KraSner (1993, 1996) argue that because rules of sovereignty and thus “the scope of

state authority” have changed, sovereignty itself is relative and changing concept. If, for

instance, the Exclusive Economic Zone (EEZ) for the oceans violates the principle of
territoriality — some activities in the same geographic area (the exploitation of mineral and marine
life) are subject to the authority of the littoral state but others (naval and commercial shippin_g)
are not (Krasner, 1996: 148) — it cannot be said then, these Writ_ers would claim, that sovereignty
before the establishment of the EEZ means the same thing as sov"ereignty after its establishment.
A similar case would be the uniuhabitable territory of Antarctica o,ver which no state has
sovereigrity biit 1§ rath_er jointly‘ rnanaged by several states, as stipulated by the p_r—'ovisior‘is of the
Antarctic Treaty. | |

This view is problematic because it makes impossible any clear conceptualization of
international change. If sovereignty, as a ﬁmdamental constitutive priuciple of intemational
society is subject to constant variation, then international change even at the most basic level is

equally perpetual. However, what matters for our understanding of change at this level is not

that some rules of sovereignty change over time'*, but that the fundamental constitutive principle

sovereignty itself, or the delegation. of such powers with the _su_rrender of _t_.hem- (quoted in Morgenthau 1978;
330).”

14 Several profound changes have, for example occurred in the criteria which determine polmes eligible for ~
sovereign statehood. In the late 17th and 18th centuries only Christian monarchies could become sovereign; in the
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of sovereignty as final authority over a territorial domain remains fixed. 1f pﬁrticular states by
virtue of their final authority giVé consent to create the EEZ for the oceéns, then sovereignty is in
no way violated or changéd. If particular states by virtue of their final aut'ho'rity give appréval to
establish a regime against génécide and agree that if other states judge that state A committed
genocide, then state A is a subject of military intervention (which is .generally. illegal), sovereignty
is not breached. If partiéular states, inblu(iing _'sfates A and B, by virtue of their final authority
give consent td create rules of war and decide that once war by state A on state B is declared
rules‘ of soverejgnty between state A and B are for the duratio_n. of war suspended, then, again,
sovereignty is not violated.

C'hange of ’_che Westphalian system

The separation between sovereignty and rules of sovereignty is important because it helps
| us distinguish between different kinds of international change. While challenges to the
Constiﬁtive principle warrant a discussion of potentiai transformation of the system, changes in -
the rules of sovereignty (or cooperation) point only towards change within the system, what
Gilpin categorizes as systemic change. One can talk about chénge of the systeni only when there
isa reasonable conviction that the structure of the distribution final authority may be chmging.
Alterations in political loyalty, commuhiqation technology, .modes of production, or movements -
of goods, money and services shou'id thus be vexavmiﬁed with this in 'IInind. |

How do we know when a transformation of the system of sovereign states may be taking
place? Taking my cue partiail& from Janice Thomsén (1995: 229), 1 afgue that at least one of the

following must be widely present:

19" century, then, European republics and non-Christian states such as the Ottoman Turkey, Japan or Siam as
long as they accepted European “standards of civilization”. In the 20™ century the major state-creating concept
has been sclf-determination. First applied in Central and Eastern Europe as part of the 1919 peace settlement, it
culminated in the 1960s as the wave of decolonization swept through Africa, Asia and Océania.
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1. The loss of state .monopoly on legitimate coercion. This \uould entail acknowledgment on the
part of most states that non-sovereign entities mzty legitimately use force against sovereig‘n
stateo. The legitimate use of force by private armed groups across borders would critically
mar what is the essence of public authority -- the right of enforcement.

2. The loss of state monopoly on récognition of final authority. Because the survival of the
system of sovereign states depencis on the preservation of the intomzttional society they form,
a significant growth in the number of non-sovereign territorial entities'acoepte'd .by this society
(and physically within the boundaries of this society), yet. politicaliy z'ndependent of it, would
spell weakening of the previous structure of distribution of final authority. It would mean that
these entities are states not because of other states’ recognition, but in their own right (“de |
facto states™), their recognition being dependent on non-sovoreigni entities. Whatever these
entities may be, international law as the mechanism of regulating thoir'- relations with others
would gradually cease to be relevant.

3. The deterri_torializaﬁou of state authority claims and their increasing Iegitimacy. This would
involve accéptauce of either military interventions acros's_ state bordors 'c'urreritly not backe(i_ by
international law or attempts to apply laws of orie country on the territory of other states.

4. The legiﬁmdtevextzgncﬁon of sovereign states. This would 'entail a fotceful annexation ot‘ a
state by another state or a group of states which is determinedly unopposed by the rest of
states. .

All of the above inivolve not only a gap between what could be accepted in the sys.tem, and
what is currently iegal: the prevalence of any of them would suggest the end of the fundamental
constitutive principle of sOvereignty. To what extent these phenomeua are present m the

contemporary international system will be explored in Chapter 4. The next chapter will examine

the structure of political authority in the medieval system and its eventual change.
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CHAPTER 3

Political authority in the Middle Ages

The medieval world' emerged in the 5" century on the ruins of the Roman Empire.
Around the year 400 John, the. bishop of Consténtinoplei, was still able to write: “Now these vast
spaces thé sun éhines upon, from the Tigris to the Isles of Britain, the whole of Africa, Egypt and
Palestiné and whaté\.zer is subject to the Romanlv Empire lives in peace. You know the world is
untroubled andvof wars we hear only rumours (quoted in Koenigsberger, 1987: 9).” The Roman
Empire was a vast conglomerate of v disparate unifs' in Europe, North Africa, Asia Minor and the
Middle East which'werc nevertheless firmly centralized. in one system of rule. Final authority was
vested in the imperial govemment which was variably headed either by a single Caesar or bly a
college of Emperors. However, already in the_latter'pan of ‘the 4™ _cehtur'.y the order and unity
provided by the centfalized imperial mle t;ega‘n to crumble. This" was especially visible in the
European partv where the deep penetration of the “barbarian” tribes disrupted the establishedA
patterns of imperial governance. Many of them were incorporated into the western half of the
Empire énd contributed to its gradual disintegration. |

The final collapse of the Empire in the west came in 476 when the last ‘western Emperor

~was dethroned by a barbarian general in charge of the Roman army. In law, the eastern

Emperors were to reign' over the whole Empire. In praétice, th(_)ligh, with the exception of
capturing several areas on the Italian peninsula and Sicily in the mid-6™ ccntury; they did not

attempt to make good on their claims. This defensive-attitude would essentially continue until

the demise of Byzantium. Europe for two centuries had, as a result, “no ¢oherent existence”
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(Knutsen, 1997: 13). The continent consisted of a myriad of barbarian enclaves.15 The only

remaining centralist structure was that of the Rdman .Church.

Headed by the pope, the Church ;:(\)ntinued to abknowledge the egstern Emperor as the:
legitimate temporal ruler of the whole Roman Empire, even though in reality it did not exist .
anymore. :Thé Church sustained this course despité the fact that its clout was rapidlsr increasing.
by intense proselytization ‘in barbarian lands and, after Constantinople’s failure to érevent the
invasion of the Ttalian peninsula by héétheh Lombards and defend the Papacy, by even assuming
the temporal governance of the city of Rome‘ and its surroundings. In the eaﬂy 8" century,
howev"er,A the position of the Church towards ‘tﬁe Empire vbegan to change draﬁlaticﬂly.‘ While
the pdpes recognized the; Emperors aé supreme secular rulers, they insisted .on their supreme role
in matters of faith. When Emperor Leo HI prohibited in 726 the display of religibus icons, he
directly challenged the pope’s authority in ecclesiastical affairs. Pope Gregofy II retaliated by
blocking imperial revenues in Italy; Leo retaliated .agéinst this. retaliation by imprisoning fhe
papal legate and by removing bishoprics in Byzantine Italy from papal control and placing them
under the patriarch of Constaﬁtinople d(oenigsberger, 1987: 121).

The iconoclast controversy 'géve a taste of rifiedieval conflicts. It invoived ‘competing
claims of the right to rule and be obeyed. - The Papacy would consistently claim .. exclusive
spiritual authority which, given the generally accepted notion of éuperio,rity of épiritu’al over
temporal aﬁ‘aifs,_ meant the. ultimate political authority. This authority in. papal rendition'®

included the right to decide first which matters are public and thus subject to political rule;

'* In'the 5™ century, to give a few examples, Bntam fell to the. Angles and Saxons, the Tberian penmsula to the
Visigoths, and Gaul to the Franks.

16 There were several bases on which the Papacy clmmed thie ultimate authority throughout the Middle Ages. One
of them was the so-called Donation of Constantine. Though the document proved later to be a complete forgery,
popes starting at least in the 8™ were sincerely convinced that Roman Emperor Constantine, grateful at being
healed from leprosy by Pope Sylvester, conferred on him his imperial crown. The magnanimous Sylvester, in
turn, was believed to place the crown on Constantine’s head (Cantor, 1994: 177). The Donation was reinforced
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second, which of these matters are spiritual and which temporal in nature; and, fhird, the right to
have the ultimate say over -temporal 'a'lﬁ'airsveven if’ others had normally jurisdiction over them.
The papacy was, in other words, to be the final court of appeal and the arbiter of last resort
within Chn'stehdomg Conséquently, the political authority of others was to be limited. As Walter
Ullmann (1975: 141) notes. | |

The basic assumption behind every [papal] decretal was papal primacy in the shape of universal
monarchic government to be exercised over society which was the Church as the body of clergy
and laity alike. In his function as governor the Pope did not belong to the Church, but stood
outside and above it. :

The Curia’s breach with Constantinople and the subsequent reﬁlsal of the Emperor to
assist Rome in 753 against' the renewed threat of -Lombard attack led to one of the most
moméntous eventé in the Middle Ages. The Holy See appealed for protection to the Christian
kingdom of the Franks, and its popé—‘coﬁnated leader Pepin, agreed to invade the perﬁnsula and
give the conquered Lombard territory in central Italy to the Pof)e. Pepin fulfilled his prornises-»'
and was able to fdrge in the process a strong and laét'i_ng' alliance with Rome. The popes became
convinced that their claims of é,uthority would be better served by an alliahce- with the powerful
and evef—expanding Franks rather than with recalcitrant Byzantium. Much to:the chagrin of the
Emperor in Constantinople, Pope Leo III crowﬁed Pepin’s son Charleniagne in 800 as an
Emperor. This rhdve represented noth_ing lesé than ténn_ination of papal' recognition of the
eastém Emperors as supreme temporal rulers. Also on the basis of this precedent the popes later
claimed the right to confirm and dismiss Emperors and argue fhat thé ultimate political authority
of the Holy See over Chn'stendom.wa's recognized by th¢ Empefor in 800. |

Charlemagne’s successful military campaigns greatly expanded his rule. By the time of

his death in 814 the Empire covered in fact nearly all of the continent and gave Europe a

and at the end partly replaced by another justification: the direct primogeniture of the see of St. Peter who was
entrusted by Christ with the all-embracing governance of Christians (Ullmann, 1966: 89-91).
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modicum of political unity. His reign also solidified the feudal system characterized by the

fundamental constitutive principie of vassalage. In essenlce,' vassalage entaﬂed a speéiﬁcatio_n of
Junsdlctlon and the scope of political authority within it between superior and subordinate party.
It was made legally bmdmg by various. specmlxzed agreements. (oaths of fealty -- commendations,
charters, pr1v1leges, treaties, bulls) which outlined respectlve rights and obligations — the d1v1s1on
of labour. Vassals ordinarily received landed fiefs in éxchaﬁge'for army. service in time of need or
were ﬁledged physical protection in gxchange for regular payment.of impost. The fief (also
referred to as beneﬁéum), hoWever, remained a ﬁublic land because ifs holding was. ébnditi'onal
on fulfilling social duties and could be taken away by a lord in case these duties were not ﬁx_lﬁlled
(Cantor, 1994: 199, 201). Other noteworthy fgatures of vassalage were that it covered all
members of Western Christendom — from the Emperor.and kings to peasants — and that“ in great
many cases theﬁ vassal obligatidns were .manifdld and vassals of somébody_ would be at the same
time lords of somebody else. The latter conditioﬁ is what is referred to as legal heteronomy. |
However, fhe effectiveness of enforcement meéhanisms‘in this vertical system of rule was
short-lived and disintegrated not long after Charlemagne"_s passing. The Emperor’s descendants
fought each ‘(_)ther in a series of deVasfating ﬁvars and the vacuum on the top sé,vereiy weakéned
vassalage as the principle of political and sociél organization. Fieﬂlolderé came in many Céses to
look upon the pubiic territories in their charge as pﬁvafe property. As the medieval historian
Brian Tierny (1964: 24) comments, after the decline of Carolinghian empire
virtually all the tasks that we would consider the ‘responsibility of public authority...were
discharged. ..by local lords who regarded such functions as private, profit-making prerequisites
attached to their property rights over land... A petty lord regarded the village church and its lands
as a part of his estates, the priest as an estate servant like one of his stewards to be appointed at
will. A greater noble, greedy for the vast lands of some local abbey, would set himself up. as its

‘protector’ and assume the right to appoint its abbot. The complex of estates belonging to the
abbey then became Just one more ﬁef rendering services to the lord and subject to his rule ’
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Put differently, activities such as levying taxes, controlling agricultural production, policing, and

administering justice in local courts would not be conducted iu accordance wiih the terms of
vassalage agreement(s), but at a whim of the ﬁoﬂiolder.

Legitimacy thus reflected legality for only a brief historical moment and the constriction
between the two failed to persis’r. The Middle Ages were filled with recurrent armed contests
over what this or that actor had right to do in a particular domain. This state of affairs came to be
considered normal and was miscellaneously legitimized -- typicall'y‘ as God’s. punishmeut for
human sins. Conflicts over differeut interpretations of political authority led to the _blurring of the
distinction- hetween tho inside and the outside of a domain of rule, betv\ieen sacral and temporal
affairs, and between private and public acts or actors. If “public territories formed a continuum
with private estates,” it was not as Ruggie (1986: 142-3) seems to imply hecause of some
inherently confusing character of legal heteronomy'’, but because the pervasive violation of law
and the simultaneous absence of law eni’orcement ruade eventually the separation betwoen the
public and the- pri\}ate hopeless. The effect cannot be taken to be the oause. Equally misleading,
therefore, is the charge that “decentraliZed political authority n'ecessitated ad hoc bargains and
rehance on self- help by social actors (Spruyt, 1994: 539) ” First, it was the conscious resolutlon
to act mdependently of the medieval legal framework of vassalage which led to these
consequences, not decentralized political authority per se. S‘econd_', this very conduct made the
medieval system seem much more decentralized than it in laul really was.

The vassalage system nevertheloss persisted for tho wholie period of tho Middle Ages.
This was primarily because a sufficient nurhber of actors continued to acknowledge until the 16™

century their subjection to the Papacy (Ullmann, 1966: 88, 139; Armstrong, 1993: 23). But even

17 After all, multiple legal obligations exist today as well. Within Canada one must simultaneously obey city or
county by-laws, provincial law and federal law and occasionally these duties mutually contradict and cause
confusion. However, if they do, formal mechanisms — courts that dec1de which law has precedence -- are in place
to resolve it.
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with respect to the Papacy"conﬂicts occur_réd not only over specific terms of this subordination,
but also over the. subordiﬁation as such. In other lord-vassal relationships, denials of
subordination were a régular occurrence. Thatvi's why Waltz and Fischer think of the~Midvd1e
Ages as “anarchy”: sociologicai anarchy was the resul'; of frequent rejection of vassalage ties.
Conduct that contravened theg principlé of véssalage was indeed ubiquitous and its preponderance
made legal rules too often impotent. This.is true of eveﬁ the smallest of units: though they were
not separate in law fr’omv Chﬁstendom’s central‘in.stitutio,n_s, théy routinely'acted as ifthey were.
While a Heidelberg professor’s lament m 1408’ that “every. hobleman, however modest his
standing, is a king in his own territory; every city exeréiées ;anl power within its own walls
(qﬁoted in Offler, 1965: 220)” might have beeh éxaggerated, it "wés not without a very strong
foundation and was not unusual. . Those who wanted to act in’depéndently and could protect
themselves agains’t their lords or other challenge.rS indeed ruled their d(;mains. The chief
difference between the medieval énd modern .systenis lies in .the conduct in relation to their
respe;‘tive legal orders and especially wz.'th> respect to thgir ﬁm‘damental constitutive principles.
Exceptions to the .pattem. of medieval conduct présented' aboye were strong personaliti'es i
who in their lifetime would be able to b'ridge,v though never él_ose, the gép between legality and
 legitimacy. The Frankish Kings and Emperors dﬁo I (936-73) and his son .and grandson
restored the position of the Papacy in Western Christendom after it became with the demise of
the Carolingian empire “a pawn in the power politics of the great Roman families
- (Koenigsberger, 1987: 124);” They all traveied to Rome to beproperly installed by the pope.
Otto III also placed Church organizations in the newly establi’shed’lkingdqms of Hungary, Poland
and Bohemia, which themselves vrecog.ni'ze'd the Emperor as supreme temporal ruler (Otto III
créwned the ﬁrst.king of Huhgary, Stephen), directly under the pope. lAs for the relationship

with their vassals, these Emperors were able to maintain the loyalty of the magnates.
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However, the characferistic feature of these excepﬁons was their temporary, transitory
nature. They rarely outlived the people who made them imbpén. When Henry ITI journeyed to
Rome to be crowned as Eniperér in. 1046 by the strenétheﬁed ‘an_d more respected pope, he found
there to his unpleasant 5urprise-three rival candidates _eéch claiming the Holy See. Although the
election of the Pope was an exclusive right of the Roman nobility, Henry decided that it was
necessary hé interfered. He dismissed all three claimants and appbinted a candidatebf his choice.
The Romans, resentful of imperial meddling, however,. evidently. poisonéd Henry’s first and
second candidate (Tierny, 1964: 27) and only the third candidate, his cousin Leo IX, was able to
survife more than a few weeks. - | |

Under Leo a reform movement to strengthen the eﬁ'ectivéness of papalﬂ authbritylgot
under way. One of its key géals was the return to executing the papal right to control
ecclesiastical offices, many of which in the latterlhalf of the 9™ cen’tu.ry18 got under the de facto
hold of laity feudal lords. However, if pursuéd without coordination With the lords themselves,
this stance invited discord, as lords endowed bishops, abbots and priests with property and in
return expected both their loyalty and the ﬁght‘fo appoint them. As it turned out, after the deaths
- of the closely-cooperating cousins Leo aﬁd Henry, the most seﬁous conflict occurred right at the
top of medieval hierarchy. The new Pope, Gregory VII, sltronglyvins'istéd“v that, as part of his
authority in divine matters, he and not lay rulers -had the rigﬁt to select bishops. Rome, he
argued, never gave up this right in the 9™ century. But the new Emperor, ﬁenry v claim.ed. that
as part of his _monaréhical authority he had tﬁe tj'ght to appoint b’ishops..of his- own choice.

Bishops were, he maintained, his vassals who received vast fiefs as temporal lords in return for

'8 With the chaos of post-Carolinghian period, churchmen turned to lay lords for protection. In return and despite
bitter protests of the Papacy under Nicholas I (858-67), lords assumed the control of ecclesiastical offices.
However, later in the century the office of the pope itself became extremely weak. The Roman aristocracy elected
popes based not on their commitment to the Church, but on their views regarding city politics. As a result, they
were rarely interested in developments beyond Rome. When Pope John VIII (872-82) begged to differ by
coronating Charles the Bald and then Charles the Fat, he was assassinated (Ganshof, 1970: 27-8).
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crucial political support of the Emperor — serving as-a counterbalance‘ against the Emperor’s.
unreliable and- potentiall'y' restive secular vassalé, t‘he‘ 'magnates (Koenigsberger, 1987: 165).
Their confrontation showed that if strong personalities were at times solutions to thé problems
over political ziuthority, at other times they were their c#ﬁse,

‘When Gregory appoihted his candidafe for the biéhopry. of Milan in 1076, Henry
summon’ed all_ bishops in th¢ Frankish kingdom (whom he himsélf appointed)- and dgclared
Gregory deposed. He justiﬁed this step by announcing that he was thev licit »dollminus mundi (the
overlord of the world) and. fhat his ‘authori.ty came directly and exclusively from 'Gdd‘ Gregory
replied to this move by declén'ﬁg that the Emperor had né»right to depose the Popes and himself
dgposed Henry aﬁd excommunicated himv from the Church. Henr.y’ys plan baci'cﬁred as he lost
suppoft 6f hlS bishops aﬂd nobles who declared him deposed if he did not obtain within a year
papal absolution. When in January, 1077 he was granted Gregory’s pardon the imperial diet split
in two factions whicﬁ instantly engaged in war: some of Henry’s forrﬁer backers.renewed their
supﬁqrt and others, angry at Grégqry for betraying them, elected Rudolph of ‘Swabia to. the
throne. Gregory was once again faced with a decision — this time whom to chose among the two
contestants.  After three years of deliberation he picked’ Rudolph and deposeci" and
excommunicated Henry once again. Unfortunately for Gregory, Henry rﬁanaged to defeat and
kill Rudolph. As four years earlier; he. convened a council of bishops and the council depoéed
Gregory once again. In addition, this timé the council also eléctgd a new Pope, Clement I
Henry then marched on Rome, éxpelled Gfegory and ihstalled his own nominee. This, howe\}er,
did not resolve the conflict: Henry’s son, Henry V, fought Pope Paschal H over the very same
issues, at one point even kidnapping him from Rome.

Far from being an isolated incident, the medieval period abounded in Investiture

Controversy-like contests. Similar patterns of conflict repeat themselves numerous times
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throughout the Middle Ages. Shortly after Gregory VII was driven out from Rome, a conflict

resembling the one between the Emperor and the Pof)e erupted in England. Anselm, the
archbishop of Canterbury, quarreled with kings William Rufus and Henry I over the right of
investiture and the duty of homage to tﬁe foyals. Anselm asserted on papal behalf that only the
pope had the right of naming bishops and that these owed no tribute to the King; -Williamv‘arvld
Henry claimed the opposite. The conﬂlct was solved by exiling Anselm. Seven decades later
Thomas Becket, another aréhbishop of Canterbury, wés not so lucky. When he disputed King
Henry II’s n'ght to punish clergymen convicted of crimes in ecclesiastical courts and Kin’g’s ruling
that apjyeals frorh these courts to Rome were forbidden, he was murdered.

" At the same time the clash between Thomas and Henry was taking place in England, a
new conflict beﬁeen the Popt_a and the Emperor was umaveling oﬁ the continent. A -.ne'w and
powerful Emperor Frederick I Barbarossa refused in 1159 to acknowledgc the pontifical eléction
of vigorous papal-rights defender Alexander III and instead backed his fiiend Cér;iinal Octavian
who p_roclaime_d himself to be Pope Victor IV.A Alexander excomrhunicated him and the struggle
between the two dominated European political scene for the next two decades. Alexander was
.recégnized by sevéral' rulers, but nowhere did he get as much support as from the cities of
‘northern Italy. Those resented what tﬁey regarded ‘as imperial inﬁingement. on theif rights.
Man_yvof them were established by the imperial charter as corporaté settlements: its inhabitants
were to be protected by the Emperor in exchange for regular payment of taxes from their trade»
and other economic activities. However, in practice the Empire often did not proteét the Italian
cities and they did not pay the taxes. .They regarded theniselves as independent. It came as a
shoci( to them, then, fhat Fredeﬁck I suddenly threatened to use of »force if they reﬁ;Sed to Ipay

the amounts he requested. When in 1162 his troops raided Milan -- the city he was supposed to

protect - it sent shockwaves throughout communes of northern Italy.
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The cities established an antifimpgrial alliance called the Lombard League and strenuously
fought Frederick to preserve their independence. They justified their resistance by pre-Christian
Roman law of absolute broperty, the antithesis of the vassa‘,lage. principle. Notwithstanding this
fact, Alexander blessed their venture. The decisive victory of the League at the Battle of
Legnano in 1176 forced Frederick to give up the .right to Iappo,intb city’ 6fﬁcia1s or collect taxes,
although in exchange the cities recognized the Empire as their formal sﬁzerain. Frederick was
also compelled to recognize Alexander as popeA and end his pretensions on behalf of Cardinal
Octavian, 1?‘

Cne can speculate endlessly about the motivations lof individual piayers’ in all of these
disputes. Some of them are still mafter of intense controversy among histérians and iﬁcreasingly
also among political scientists. Was, say, Henry’s draﬁatic loss of support. in the Investiture
Contest-after thé first of Gregory VII’s depositions primarily a sign of Gregory’ moral authority
over Henry’ s. supporters, of an vexpe(‘iient fig leaf for the selfish interests of péw'er—hungry nobles?
This study does not need to provide these answers — precise motives are not its concern. For its
pur‘p'oses it suffices to say that, whatever these motives might have been, the concrete actions of
medieval actors testify to the extremely ﬁagil’e nature of political authority in the Middle Ages.
Who had right to govern and in what domain was subject t§ fierce and largely unregulated
compe';ition which was almost always at the end settled by violence. | |

An objection may be raised at this point. It can be argued that in practice it frequently is
extremely hard to judge'whether. a particular behaviour is or is not legal and that, therefore, some

or all contentions. presented above may be mere subjective impressions and not statements of

'° However, only two generations later the same conflicts flared up again. Barbarossa’s equally formidable i
grandson, Frederick II, attacked once again the cities of northern Italy to assert what he deemed to be violated
imperial rights and the citi¢s would once again unite in an alliance to resist him. Two successive popes, Gregory
IX and Innocent IV, claiming that the Empire is a papal bereficum, deposed and excommunicated Frederick. His
aspiration, against papal wishes, was to unite Italy under the imperial banner. The Holy See again found itself
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facts. Often, actions are both jusﬁﬁed and resisted by reference to the same corpus of law. In
domestic systems there are courts that’ formally‘ detenniﬁe questions of legality, but neither
medievel nor modern s‘ystems of rule have had as such'é system'-Wide compulsory judicial body
that would decide on these questions. As a result, it vmey be disputed, one cannot in the absence
of a judge rely heavily on judgments of legality of this of that act and even less conﬁdence ean be
placed on theoretical conclusions whieh are groundediin_those judgmenté.

I acknowledge that it is often extremely difficult to determine whether a certain act in the
medi_eva_l era or in the system of sovereign statesvis in accordance or contravenes the law.
However, many of the violations with which this thesis ie preoccupied — those which have
transformational poteni:ial. -- can vbe with a high degree of certainty called just that. This is
because t»heyAare usually justified by exptlicitly diﬂerent precepts from those in practice and/or by
couching them in the language that has very little to do with the existin.gv law." If the “free” cities
of northern Italy justify their armed resistance to the Emperor as they. did by reference to pre-
Christian Roman law of absdlute and unconditional property rights, then we know that they Were‘
operating outside of the medieval framework of cohditional preperty ﬁghts. If the Emperors
began to insist in the 11% centufy that they and ﬁot the i’apacy 'are the. rightful oveflords of the
world with nobody but Ged_‘above them, then we know that they departed from 'more than two
hendred ye_ar-.old doctrine that the ﬁlthnate apthority resides with the Pontiﬁ‘.'

The vexatious problem of political ai:thority became even.more eomp_licated in the 13"
and 14" centuries as kings embarked upon pressing ferceﬁlﬂy their own “rights” against the
Empire and the Pontiff, ‘Anti—impei‘ial mood in Rome induced Pope Innocent III 'in 1202 to
recognize in his decretal Per Venerabilem supreme de facto-terﬁporal authority (though not de

iure independence from either the Empire or the Holy See)- of the French monarch (Ullmann,

endorsing anti-imperial forces in Italy. At the end, the offensive of the Empire stopped only after Frederick I had




51

1949: 1-2). This was also reaffirmed by Inndcent IV’s Decretales, issued in 1250 at the height of
struggle against Empéror Frederick II. However; that these pron_ouncen.lents‘ did' not solve
evérything became eﬁdent fifty years later when Pope Boniface VIII, now sﬁpported by Emperor
Albert I who recognized the dependence of his crown én the Curia, disputed the right of Philip
v Eoth to tax the clergy and to try it in the royal courts. | As with the Invéstiture Contest and
ﬁigﬁbns between Anselm and Becket and the English moné;chs the question arose: were these
competencies temporal in nature or did they encroach upon sacral authority of the Papacy? The
two sides, of course, claimed very different things. The matter was solved at tﬁe end.by now
familiér method, violence. In 1302 Philip, contending that since there had been kings before
popes, popes could not be possibly superior to kings (Nossal, 1998: 202), sent his soldiers to
arrest Bonifa(;e. After he had been subjected to rough treatment in the hands of the French
troops; the elderly Pontiff died. ~ |

- This episode‘ appeared It(')' be entirely forgottén only a decade later as the Curia became

embroiled in yet another vicious fight with the Empire and had to engage in active solicitation of

support among European monarchs. Similar to his predecessors Frederick I and II, Emperor

Henry VII had territorial ambitions in Italy which raﬁ contrary to Rome’s ﬁshes. Henry claimed
direct temporal authority in the kingdom of Naples, a papal fief, and to bolster this pretension he
‘passed iﬁ 1312 a law which prqclaiﬁled that “every soul was subjéct to the emperor without any
exception (quoted in Ullmann, 1949: 25).” King Robeért of Naples refused to hand over &e_
kingdom and Henry in return stripped him of his royal title. Robert ‘was, however, helped
mightily by Pope Cleinenf V. In his decree Pastoralis Cufa (1313) he declared Henry’s tirades
against Robert null and void and formally repﬁdiated the political and legal supremacy of the

Holy Roman Empire over kingdoms. The Empire and kingdoms were made political and legal

unexpectedly died and no successor of comparable skill and" ambition-could be found.
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equals: kings were declared emperoré in their realms (rex est imperator in regno suo).*® With
kings becoming de iure in‘dependenf- .of the Emperor the imperial authority got, therefore,_legally
confined to a.certain territory only. As Walter Ullmann .( 1949: 26) iﬁ his article devoted to. this
dispute comments, “the Pope fqund himself, compelled by cirgumstances, driven into ideological
company of preciselyvthosc who only a few years before aésaile’d his predecessor, Boniface VIII,
in the most vituperative manner.” |
~The resolute rebuttal from the Curia and subsequent military victory of Robert in effect
vbl.lried imperial pfetensions to direct rule beyond Germany and parts of 'northem Italy. Still, the
decline of the Empire did not immediately or inevitably signal the “rise of ldngdomé. As Joseph
Strayer (1970: 58-9) writes, kings even in advanced Eﬁglmd and France exercised temporal
authority over only small sec_tioﬁs of ’thei:r kingdoms: “the great kingdoms of the West might have
solid cores, but on théir ﬁinges were areas which might or might not be incofporated. ..It was not
clear who was independent and who was not, and it was difficult to draw déﬁnite boundaries in a
Europe which had known only ovérlapping spheres of inﬂuence and fluctuating frontier zones.”
The example Strayer (1970: 83) proyides is particularly telling:
A.King of France might send lettéré on the same day to the count of Flanders, who was
definitely his vassal but a very independent and unruly one, to the count of Luxembourg, who
was a prince of the Empire but who held a money fief (a regular, annual pension) of the King of
France, and to the King of Sicily, who was certainly ruler of a sovereign state (i.e. de iure
independent from the Empire — MF) but was also a prince of the French royal house.
The next three centuries were characterized b& the Stfuggl‘e of kings (and Emperors) to
subﬁlit their “unruly” vassals --- princes, dukes, bafons, counts, kni'ghts_ -~ to t_héir authority.
However, to label thesé struggles ‘civil wars’ would be ‘entirely inappropﬁate as they were rarely

limited exclusively to the royal realm. External military intervention was endemic as many

% As early as 1244 the French king forbade his liegemen to hold land within the Empire and banned the swearing
of allegiance to both King and Emperor (Anderson, 1996: 21). In 1416 Emperor Sigismund, attempting to visit
England, was refused admission at Dover until he had formally declared that he had no intention of infringing
upon the king’s authority in.the domain of England (Wight, 1977: 27). ’
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vassals relied on the assistance of ‘o_utéiders in the confrontation with ‘their kings. Once again it
must be emphasized, though, that this wés not a result of some natural bafﬂement over the
delineation of medieval jurisdictions. As FriédriChKratochwil (1986: 33) writes in‘hi‘s study of
boundaries, “althouéh the lhﬁté of the realm were quite well known, there was a tendency to
obﬁxscéte the boundaries of the kingdom. Nobles made war on their own and had pretensions on
domains in other reélms; interventions and counfer-inter\)entions Were the order of the day,
preventing the kingdoms from acting like unitary states.” The Hundred Years‘ War (1337-1453)
between the French and English mon,archs'was such a protracted conflict because various dukes
within the French kingdom repeatedly opted for alliance with England in théir endeavour to shéke
. off their vassal ties to the-Freﬁch crown (Brittany, for instance, declared in 1341 that it wﬁs a
kingdom separate from France). Even though the ‘Engl:iSh had eQentdélly been: pushed out of the
continent, the fight between the King and the alliance of French nobility led by the Duke of
. Burgundy called the League of the Public Weal continued for decades. It was- of cdnsiderable
help to.the League that the Duke of Burgundy managed to become through marriage the ruler of
the Nétherlands and thus substantially expand the resources available for tﬁe‘ struggle. |
If the 14" and 15% genturies saw ﬁerce “intemationaiized” contests over political
authority, their intensity was still moderate in comparison with what caine m the 16™ century with
the rise of the Reformation. The kingdom of Bohemia and the._‘ﬁrst reform movement with
widespread following that sprung up there provided already in the eariy 1400s a picture of what
was to come later. Led by John Hus, the rector of Prague’s Charles University, the ‘reformeré
argued vigorously against the considerable 'intrusiAo-n of the Chﬁrch in temporal aﬁ'alrs of
Bohemia. * The. Church held large fiefs all around the country and the Hussites argued thét the

Church’s wealth corrupted its sacral responsibilities.- The probiem was that leaders of the

Bohemian Church were for the most part vassals of the King of Bohemia and he did not warit to




‘ 54
see their role diminished. When King Sigismund, whose dynasty, the Luxembourgs, at the time

held also the imperial throne, saw that the Hussites were receiving substantial support among
Czech cities and the lower nobility, he decided to uproot the movement. He found an ally in the
Papacy which was still reeling from the almost three-decéde old ‘Great Séhisﬁi, in which at first
two, then three candidates claimed the Holy See.

Sigismund invited Hus to the general Church council at Constance (1415 ), where he
expected Hus would recant his views. Wheh Hus refused, he was, despite Sigismund’s imperial
guarantee of safe péssage, burnt at stake as heretic. His death radicalized Bohemia and» set off a

reaction that ‘Sigismund and the Church hardly expected. Many Czech communes, witnessing the

~ influx of the Hussites, repudiated the authority of the King and the Church and instead averred

the right to live according to Hus’ teaéhings. After Sigismund was unable ‘to defeat the cities
wifh Bohemian resources, he involved the Papacy and the whole Empir@ Even with this
overwhelming supén'ority in power, it took five pope-blessed crusades and close to twenty years
of savage fighting finally to defeat the Hussite coalition in 1434.

The medieval-to-modern transformation

With the spread of Lutheranism and Calvinism in the 16® century sumlar “declarations of
independence” and then resulting conflicts became the order of thé day all over Europe. As. the
medieval hierarchy ulﬁmately stood on the subjection of a]i to the pope in the Respublica
Christiana, it is extremely significant that they were styled as a rebuff of the Papacy’s final

authority. Up until the 16" only a very small number of Emperors and kings had-argued that they

were not subordinate to the Curia. For hundreds of years there was, despite periodic quarrels of

" Emperors, kings and other with Rome, a widely accepted belief that the Papacy held the overall

primacy of authority in Western Christendom. Now, however, contrary claims became rampant.
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Interestingly, the earliest breaks from ‘Rome were‘ comﬁlitted by Cathollics,. not
Protestants. In 1525 the Grénd Master of Teutonic knights (who only later adopted the Lutheran
faith)_ made himself a Duke of Prussia and severed his links with Rome. While he still affirmed
his vassal status vis-a-vis the king of APoland,‘no- such ackhowledgment came frbm the Swedish
potentate who reﬁeated the same move (still as a. Catholic) two years later. ferhaps the most
famous is the case of Henry VIII of Engiand‘who m 1534 \‘avith.out 'any> inténtion to change his
religion proclaimed England to be de iure independent ﬁom the Hély See. Never before were
the foundations of the medieval order thrgatened more gravely: when the moharchs of Sweden
and England declared that therg' was no earthly. .lord possessing the right to' command them, they
were the first to discard wholly the fundamental constitutive.i)rinciplé of vassalage as inapplicable
to them. They were from now infent- to be vassals 6f nd_ one;

One aﬁer éndther' the European monarchies and 'imperial pr@cedoms 'split off from the
Papacy as under the imbact of spfeading Protest\antism‘ they came to regard Rome’s claims of
final éﬁthority as illegitimate. In addi';ion, -in many cases Protestant Asubjecvts refused to bg
governed by. Catholic rulers and Catholic subjects Withdréw obedience from: Protestant rulers.
The result was ‘the bloodiest period of tﬁe Mlddle Ages 1n wﬁi_ch it was even ﬁlore difficult thax; in
the past to distinguish bet&veen “domestic” and “international” waré._ Th¢ former we;e._ihnately
predisposed to develop into the latter. Eight wars between French Catholics and Huguenots
within 36V years (1562-1598) witnessed armed intervention of Spain, Piedrhont-Savoy, the
imperial Protestant League, the Papacy and England. Even more pronounced was the outside
intervention in the Dutch revolt against Cafhdlié, Spam thch lasted 80 years. ‘As it became, forw
examﬁle, blear that ’Eﬁgland provided considerable assistance to the Calvinist movement for

independence, Philip I of Spain' decided in 1588 to dispatch his Armada and conquer England

itself.
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The situation was made even more complicated by the fact that often the lines of conflict
did not run along simple Catholic-Protestant divide. As the German histon'an. H. Koenigsberggr
(1987b: 68) writes about the Schmalkadic war (1530-55) between Emperor and Spanish King
Charles V and the coalition of German Protestant principalities and cities:
‘"The opposing sides...were never neatly divided on purely religious lines. Charles. V’s most.
effective ally in Germany was the Protestant Duke Maurice of Saxony, jealous. of the electoral
- dignity of his cousin. He was duly rewarded with his cousin’s title and half his lands only to turn
on the Empéror a few years later. Even earlier, in mid-war, Charles” other ally, the Pope, had
withdrawn his troops from Germany and soon papal and imperial troops faced each other in Italy
because Emperor and Pope quarreled over Pope’s policy of acquiring the small duchies of Parma
and Piacenza for his family, the Farnese. :
The term “Wars of Religion” to describe 16™-century bloodshed is thus not entirely precise.
Recurrent conflicts between co-religionists were certainly common. The Protestant l(ingddﬁls of
Sweden and Denmark wéfe fierce rivals fighting seVeral wars in the second half of the 16™
céntury. The largest and most protracted military rivalry of the 16™ and 17" centuries was that of
Catholic Spain (and more generally the Catholic Habsburgs) and Catholic France and that, for
instance, in 1535 Francis I of France did not find it disconcerting té conclude an alliance wifhthe
“infidel” Ottomans against. Charles V. It appears that the issue of domination of the Habsburg
family was at least as important as the problem of Reformation..
- There can hardly be doubt that war in the 16" century came to be waged on a larger scale

then ever before (Hale, 1971: 5). This was partly due, as Gilpin notes, to several military

innovations. The invention of gunpowder made cerfainly war more destructive, especially in the

hands of mercenary armies. Traditionally employed by cash-strapped rulers who could not afford

standing armies, they frequently got out of their control when not paid or fed properly and waged
private wars of their own. In 1527 imperial mercenaries ignored the orders of Charles V and

brutally sacked Rome, the Empire’s ally. If the alliances were often confusing and highly fluid, it

was also thanks to their practices.
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The fnedieval era was not devoid of 1aws of war and these. included dicta on who can
rlghtfully wage war. Thomas Aquinas in the 13'h century, for mstance insisted that only public
authontles could and several kings in thelr centrahzmg and unifying efforts forbade pnvate armies
within their realms so as to prevent them from turning on their kings (the French King- issued’
'soch decree in 1439 as he was getting the upper hand in the Hundred Years War). But their
ordinences did little to solve the oroblem either in own kingdoms or elsewhere: these armies
abounded and often acted as public agents‘ In 1311 the Dui<e of Athens hired a force of 6,500
men, but they overthrew him and esteblished'their own “duchy of mercenaries” whieh lasted for
63 years (Thomson 1994: 28). On the Italian pemnsula according to Anthony Mockler “by the
end of the 15" century.. condottlen (nuhtary contractors — M.F.) had become dukes and dukes
had become condottieri (quoted in Thomson, 1994: 27).”

The medieval war consequently resembled an arena in which anything went and this
became nakedly evident when the two distinct visions of oolitical order clashed in the 16™ century
(Parker, 1994: 47). 'fowns and villages were laid waste,v civilians butchered, prisoners of slvar

| executed. Hugo Grotius (1925: 20) summarized the state of affairs at the end of the 16™ century
and the first decades of the 17 century in the following wéy:" |
Throughoot the Christian world, I observed a lack of restraint. in relation to War, sueh as even
barbarous races should be ashamed of; I observed that men rush to arms for slight causes, or no
cause at all, and that when arms have once been taken up there is no longer any respect for law,

- divine or human; it is as if, in accordance with a general decree, ﬁ'enzy had openly been let loose
for the comrmttlng of all crimes. :

The Thirty Years War (1618-48) repljesented’ the culnﬁnation of medieval violence and
the chmax of struggle involving competing claims of final pohtlcal authonty What. staned as
“civil” war in Bohemia — dethroning of the detested Habsburg ng, Ferdmand II (from 1619

also the Holy Roman Emperor), at the hands of th’e-predommantly Protestant _Czech diet and his

replacement by the head of the German Protestant Union, Prince F redex_iek of Pfalz — once again
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directly involved those beyond Bohemian frontiers. This time, however, it came to engulf the
“whole continent (and even parts of South America and »southea_st Asia). As for the most part of
the 16™ century, the coalition of Protestant principalities and Ftattce were pitted against the
imperial HabsBurgs. As in the 16™ century, the religious cleavages alone could not explain the
conflict: Spain actively aided the Hugue_nots in yet another of their battles agatinst the French
king, while the sut:cessive chief French policymakers, Catholic Cardinals)Richel)ieil and Mazafi'n,
elaborated in great detail why France had to join the Protestant as opposed to the Catholic side.
In addition, Sweden, the most povtrerﬁll of Protestant monarchies, conspicuously left out the
religious question as one of its reason for joihtng the war. Inste'ad,l it was, in tbh.g exélanation of
the King of Sweden, the Habsburg drive for “universal monarchy” that warranted thé Swedish
entry (Ho‘lsti, 1991: 27).' Again it is useful to remind ourselves of the metamorphosis in
political thinking; the realization of Christian universal tnonarchy ‘'was the reason for the
hierarchical prtnciple of vassalage in the first place. In the eyeé of Sweden, whose monarch
entered the war “asserting the equality of all t:rowned head's.(Wight, 1977: 135)”, but also France
and other, mostly Protestant, principalities, the Habsburgs in association with the Pope wanted to
impose on Europe a Charlemagne-type empire and ttl'is Was unacceptable.

The fact that the anti-imperial alliance eventually prevailed signaled a dramatic move in
the direction of systems transformation. The Peace of Westphalizt, as are the 1648 Treaties of
Miinster and Osnabriick collectively known, dismantled - with the exception of the Empire -- all
vestiges of legal hierarchy at' the “top”. The declarations by Sweden or 'Engiand 120 years
previously whiclt asserted both countries’ final authoﬁty niight have still been at ttle titpe isolated
occurrences, but now- the principle of 30vereignty was act:epted as a p'revalent one. It was from

now on understood that Denmark, Spain, Poftugél, or the newly recognized United Dutch

2! France declared war on Spain partly for the same reason: Spain was said to seek a “universal empire” (Holsti,
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Provinces and Switzerland were constitutionally independent states. They could not be obligated
without their consent. At the same time, the Peace of Westphalia refused to recognize non-
territorial entities such as the Hanseatic city league (Spruyt, 1994: 546).

While member principalities of the Empire nominally did. not gain constitutional

independence, they came very close to it. Article 63 of the Treaty of Osnabriick is worth quoting
at length as it postulates that:
[All and every electors, princes and estates of the Roman Empire] shall enjdy without
contradiction the right of suffrage in all deliberations concerning the affairs of the Empire,
especially when the business in hand touches the making or interpreting of laws, the declaring of
war, the levying of taxes, raising or maintenance of troops, the erection on imperial behalf of new
- fortresses or the garrisoning of old in the territories of the states, also the conclusion of peace or
alliances, or similar matters. In these and like concerns nothing is in future to be done or
admitted except by the common free choice and consent of all (italics — M.F.) the imperial states.
.But particularly the individual states shall be for ever at liberty to enjoy the right of making
alliances with each other and with other parties- for their own support and security; always
provided that such alliances shall not be directed against the Emperor or Empire, nor agamst
public peace of the Empire.. (quoted in Elton, 1968: 248).

The constituent states of the Empire were thus for all practiéal purposes equipped with
the authority of the sovereign state and would in the fuﬁlre conduct themselves accordingly.
They would often make war. and alliances with states outside the Empire and these alliance did
not require the imperial consent. They also ‘evolved into full p‘aﬂicipahts in the resident
diplomatic relations of the day (Wight, 1977: 158). On the other hand, the settlement stripped
the Papacy of its 1,200>year-ol'd possession of final authority. Pope Innocent X’s tart clainour
that the covenants were “nuH, void, invalid, unjust, damnable, feprobate; inane, empty of meaning
and effect for all time (q'uoted in Philpott, 1995: 364)” did nothing to reverse the divestiture of
papal right to govern beyond the territory of the Papal states.

By legitimizing the principle of mutually recognized and territorially separate final

authority, the signatories- of Westphalia collectively cut the Bishop‘ of Rome loose. The

1991: 30-1).
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entrenchment of sovereignty was as much “Catholic science” as it was Protestant. The Curia, of
course, did not loseApowe_f for» _inﬂugnce ovéf outcomes, but it most definitely lost political
authority over Western Christendom. As late as 1570 énd' 1585 po;;es proclaimed Elizabeth I of
England and Henry Navarre of France respectively deposed-as heretics and therefore illegitimate
rulers (to no effect), but from nbw .on Rome could no longer claim the right to presﬁn'be one
correct way of governing. Such zéa! was .rall'tionalized as a r;:éipe for prolonging an already |
endless war — and instead the settlement allowed different political cbmmunitie_s to organize their
internal affairs as they wished. This right to devsign freély the shape of their political life was t§
be limited only by their intemétional legal obligations. |

According to Hedley Bull (1990: 75-6), the significance of Westphalia lies essentially in
the fact that it marked the emergence of international society. When it became paipably-evident
that. no vertical arrangement' of poiitical authority in a Europe of diverse political communities
was feasible, the altemativei lay in their horizontal ordéﬁng ‘with cléarv principles and rules of
mufual engagement and coexistence, many of which were agreé"d upon iﬁ 1648 or shortly
thereafter, laying the foundations of international iaw. Among them, pacta sunt servanda was
pérhaps the most important as it made épparent what medieval law of Vassélage for the most part
failed to make a;;pa'rent: the binding hature of legal obligations. Secondly, Westphalia .g'ave' rise
to the rules and practice of diplomacyzé as a tool of stat.ecraﬁ.. In 'addition_, it established the
practice of 'callihg a general congress to conclude major wars. Thirdly, to prevent future conflicts

from degenerating into a carnage similar to the 16" century and the Thirty Years War”™, states

- 2 Diplomacy of permanent embassies was first institutionalized in the 15"-century Italy and was slowly
disseminating throughout Europe. This perfusion was almost completely halted in the 16™ century as many
Catholic principalities refused to have any contacts with Protestant ones and vice versa.

2 The human and material destruction brought by the Thirty Years War was unprecedented. Certain parts of
Europe came to resemble wastelands. Germany and Bohemia were particularly hard hit: population losses in
Germany were anywhere between 30 and 69 percent with about 12,000 towns and villages razed out and in
Bohemia out of approximately 35,000 villages only some 6,000 were left standing (figures quoted in Holsti, 1991:
28-9). Importantly, a substantial part of this devastation was caused not in the actual battle, but by brutal
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agreed on the necessity to outline conditions of legal and illegal use of military force. This

included the problem of who and how: can one use it. MiIitary intervention by a state in another
state was, except the very few instancés in which it was deemed to be lawful, coﬁsidered to be an
illegal act. Private armed vi§1ence in the international arena was deemed illegal as well and was
to be spryly resisted by statés. In other words, all violencé had to be state—aﬁthorized. Only
public authoriﬁes were pe@ﬁed to laﬁhch a war and only 50§ereig11 (and imberial) states were
conéidered such authorities. States” engagement in war was moreovér to be régulated by laws of
war that would prevent atrocities of the recent past.

Significantly, the settlement expressed the legal equélity of states. Article 5 of the Treaty
of Osnabriick stipulated that “there be an exact and reciprocal Equality amongst all the Electors,
Princes and States of both Religions, conformably to the State of the CorﬁnionweaL the
Constitution- of the Empiré and the present Convention: so that what is just of one side shall be
so of the other (quoted in Armstrong, 1993: 34).” ,While not having equal input in the.
negotiatiéns, ‘all‘ those who fought in the war were present at pea‘Ce deliberations in Westphalia
and with the exception 6f the disgruntled‘ Papacy all signed the final Treaties. The United Dufch
Provinces and Switzerl_and, -whose sovereignty their preambles collectively recognized, were also
parties to the Treaties. Even a state 1ike England which did not take.part in the actual combat
was mentioned in the Article_ 17 of the Treaty ‘of Osnabriick as an ally of some signa’;ories
(Armstrong, 1993: fn. 35), thus.implying'that itbelonged to the same society of stateé.

But the clearest indication that there was an international society. of states and that system
v't‘ransformation had indeed téken place was a series of wars ( 1.66‘1-17 13) between Louis XIV’s

France and its opponents. Whereas Louis XIV fought his early' wars with powerful allies like

mercenary troops who, as the conditions of war worsened and hunger and diseases spread, escaped from control of
their political masters and fought private battles. Whole units would switch sides when promised booty or would -
on their own pillage in search of food. Rape, torture and murder of civilian population as well as burning of
villages were common. ' . '
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Sweden on the side, once suspicion grew that by his ceaseless dynastié and territorial claims he
might have in fact sought to jettison the new fundamental constitutive principle and attain a
universal monarchy which only a few decades agol» the Habsburgs were believed to aim for, he
was gradually deserted and the number of his enemies grew. Whatever their differences, the

countries of Europe progressively closed their ranks to oppose France and maintain the system of

multiple states.
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CHAPTER 4

Modern vs. medieval system -

In what way has the modern international system differed from the medieval one? Most
importantly, in the - different st{ucmre of | distribUt_iop of political- aﬁtﬁodty. ' Aﬁoﬁshing the
hierafchical principle of vaSsalage and locating final authority ih fhe- territAo‘rially-boundedI stat_eT
was to and did change fundamentally the chafacte% of the conflict among units in the systeni and
the manner in which it was chénneled‘ and played oef. Above‘alll, unlike in the Middle Ages, wars
bvetween sovereigﬁ states have not beeﬁ 'aboutb ‘dfﬁerent ii(tezpretaﬁops of political authority over

territory”* 'While they most often have been about territory, with the exceptions discussed

‘below, they have not been about what one has right to do on that territory, about what it means

to gevern it. When etate X lost a region to-state Y, X would autematically assume over it final |
authority. X as weli as Y would fully undersfand that X Would not have in the 1ecality that went
to Y the right to appoint prelates, judges, shenﬁ‘s or public notaries; to hear_‘ court appeals,
collect taxes, harvest beet crops, mme precioue meta'le,. er consbn’pt recruits.

furthermore, ‘wars cdree te-be conducted in a regulated, not haphazard, fashion; that is,
with a proper procedure and a‘ccordiﬂg to rules. If in the latter.:part of the 17" and 18" century
interstate squabbles had broken out over, for example dynastlc succession, they would have been -
solved quite dlfferently from 1ncessant succession conﬂlcts in the Middle Ages The leaders of
the states which ;contended fer a royal throne d1d not. attempt to beat their oppoﬁents in any way
they can. They would generally not choose to resolve their bickering by kidnapping, impn'sbning,
burning; poisoning, or assassinatiﬁg' eech other or by impetuous interventio_n against each other’s

country. Instead, they would declare war on their enemy in conformity with the entrenched

2 The 1648 settlement, however, did'not abet conﬂlcts the essence of which were different mterpretatlons of
political authority over oceans.
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diplomatic ceremony, fight in accordance with the laws of war, and once peace treaty wés signéd,
cease all military activities directed against each other"s territory:

As for civil wars, while outside states were commonly interested in their outcome, their
armies would not intervene across borders to influence it. The doctrine of non-intervention in
turn allowed the elements of medieval conduct to reappear periodically on the domestic level.
Hungaﬁan Protestanf nébles might have been among the ﬁrst rushing td assist their Czech
brethren in 1618 -against the Habsburgs, but when they engaged in a lengthy _rebelli_oﬁ against the
same target in fhe late 17™ and early 18" centﬁry, no Protestant state ir.ltervened'coercively' on
their behalf. When captured, théy might not have haci, unlike their ill-fated Bohemian co-
religionists in 1621, their tongues cut out b'efore_.‘ fheir execution and after it their corpses
quartered, but they were still commonly hanged .as had been prisoners of war in the 16™ qentury.
The Habsburg troops could not do and never did .the same to captured foreign soldiers, but
doinesticeilly théy knew they could do it since it Wés them, not. the insurgents, who were
protected internationally. Unlike the Treaty of Augsburg (1555) which ended the Séhmalkadic '
wars and first prohibited armed interventions into the domestic jurisdictidnl under the pretext of
reiigion (cuius regio, eius religio), the Peace of We_stﬁhalia actually achieved it. In fact, there
was only one military interveﬁtion 1n the 18" century.”

It is thus not surprising that the second half of the 17" and 18" century got despite its
’manyv wars the label “legalistic age.” Until 1795 no state had its sovereignty | arbitrarily
extinguiéhed (Wight, 1977: 159). Statesmen and statestmen assessed their actions and actions
of their political oppor'lents“ in other states with 'ref_erence‘ to the Westphalian seftlement which

{

came to be regarded as a kind of constitution guiding the European sdciety of states. According

25 1 thank Prof. Kal Holsti for this information. The intervention in question was the 1787 Prussian incursion into
the Dutch civil war which started in 1785. The Prussian King Frederick Wilhelm II invaded the Netherlands to
free his sister and the wife of the deposed Stadtholder William V, Princess Wilhelmina, after a faction of radicals
(“the Patriots”) had captured her. As the Prussian army defeated the Patriots, William returned to power.
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to Martin Wight, “subsequent peace treaties, down at leest to Teschen in 1779, expressly
cenﬁrmed Westphalia and were codicils thereto (Wight: 1977: 113).” Though many came to
perceive Louis XIV to be an opponent of the new society of states, thelhxdiplomatic academy (first |
on the continent) he established in 1712 trained the would-ﬁe diplomats ,neat/ily in international .
law (at the time called le droit public de Europe) entphasizing the Treaties of Miinster and
Osnabriick as a startmg point for understandmg European aﬁ'alrs in the 18" century (Keens-.
Soper, 1972: 349). In dlplomatlc hlstory classes special attention was pald first to the three years
of negotiations which preceded the 1648 Peace and then to post-Westphalian diplomatic relations
(Keens-Soper, 1972: 349). | |

If the system of states consolidated in the lete 17" centnry ccan justifiably be called
“international society,” it is because of the general efficacy of international rules. A vast corpus
of international law has in general been edhered'to by states. Unlike medieval .dicta‘, .many of
which had been impotent by being almost permanently contested, sotlereignty norms have been
potent because they were generally‘respeeted. ‘This is net to say that intetnational ;eciety, unlike
other political societies, is a perfect association where membefs always aet‘ in accordance with
societal rules. One cannot seriously maintain either that gtave vioiations of rules of sovereignty
have not sporadically occurred or tnat the fundamental constitutive principle of sovereiént;i as
such Was not' under existential threat. The argument' about the potency -of international law
therefore requires some assessment ef the extent of the most serious of those violations and
threats. The followmg part offers that. |
SOVEREIGNTY LEGITIMATELY EXTINGUISHED Perhaps the most dramatlc 18®-century v101at10n
of both rules of sovereignty and the constitutive ‘pxinciple of sovereignty was the final partition ‘of'
Poland in 1795 by Russia, Prnésia and Austria. After this apportionment, Poland ‘as a sovtareign

state ceased to exist. Even though this act could not be more illegal, other states, but most

T
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importantly Great Britain, found reasons not oppose it. Britain was at the time leading the'anti-
French war coalition and could not .risk estranging the three partitioningv states which were its
allies. The eradication of Poland hence became legitimate. More recently, the Baltic republics
were_ys’imilarly obliterated from the map of Ehrope in 1940. For reasons of not alienating its
crucial wartime ally, the 'U.S. and Great Britain conceded in sev'er:«tI conferences of the Grand
Alliance that Estonia, Latvia and Lithuania would remain part of the Soviet Union ‘after the
conclusion of the war.?®
Yet it is difficult to find other cases of ‘ sovereign states being legitimately o_veftaken by
othet state(s) against their will. Those Who doubt that there is a thing called intemationcl_ society
of states or that it is a meaningfu] association should ask‘ther,lts'elvés how mahy cases there have
been of sovereién states which 'ccased to exist without their consent. After 1945 only South
Vietnam can be considered to t'all in this category. In 1975 Sooth Vietnam, recognized by
approx1mate1y 60 countnes and. a member of several IGOs though not the UN, was 1ncorporated
into North Vletnam by conquest without much protest from other states However; this case is
not without ambiguity as the 1954_ Gene_va Accords which divided Vie'tnam into two territori_al
units (North and South) expected only p_rovis_ional divisioh. Sovereignty is by its vefy nature a
permanent, not transient, status and t_he'two- Viétnam_s were envisaged to unite onc day — that is
why it is unclear whether one can talk'etbout South Vietnam’s. sovereignty being legitimAtely
extinguished as in the case of Poland.
| This reéotd.is_ quite strik-ing‘compared to the very high “turnover” rate of units in the
Middle Ages. Not less remarkable is the fact that‘Polahd, Lithoania, Latvia and Estonia were

eventually restored to their sovereign status. International society has been an exclusive club

26 Sill, both the U.S. and Britain had officially contended that they did not recognize the Soviet annexation. Until
the Baltic republics became again independent in the early 1990s, their governments-in-exiles maintained
embassies in Washington and London, though their function was purely symbolic.
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continuously wary of expanding its. ranks, yet in 1918 the WW I victors, and among them

especially the U.S., were resolved to restore Poland’s 'soyer.eign e‘xistence; Once the Baltic
republics declared their_ desire to be sovereign in ‘199(5‘-1, they were recognized even before the
dissolution and without the blessing of the Soviet Union. Such speedy recognition is in‘t-h_e world
of states-so negatively prcdisposed toward dornestic,separatism indeed a great rarity.

But even if one chooses to overlookthese episodes, it is still essential to realize that for
every Poland, Lithuania, l,atvia and Estonia that were wiped out because of their'Weakness vi's-a-
vis other states, there are Liechtenstem, ‘San Marino, Monaco Andorra, or Luxembourg, that
have been preserved despite it. Why did not the states of the German Confederation in their |
ardor to unite and create a single sovereign state Just forceﬁilly mcorporate the tiny Duchy of
‘ Luxembourg, one of their members? 'Why did not the Itahan states in a srmrlar unification drive
sop even tinier San Marino or the- Papal state?  The number of sumlar cases skyrocketed wnh the
dilation of. mternational society beyond Europe in the 19™ and espec1ally 20th century States of
the Persian Gulf the Canbbean or Oceama are m some  cases mmiature territories and
populations and could not po’ssibly withstand armed attacks of larger states. One must also add
into this category states which are not necessarily of small size, .. but are weak mternally (there are,
of course, also states that -are both small and weak mtemally) The hlstory of Latm American
states from the_. time of their 1ndependence in the 18205 has until recently been one of recurrmg
revolutionary insurgencies, military coup d’etats, dictatorships, .debilitating foreign debts, not to
_mehti_on povert'y. E_Ven more grave have been, assuggested.earlie_r, the conditions of empir-ical
statehood in sub-Saharan Aﬁ_ica_..‘_ Yet none of these state has perished and their existence has
been protected by international“ law. ‘ Poland, 1n ‘eﬁ"ect_- a cduntry without central government in :

1795, was eliminated as a state, but rnany other desperately and continuously fragile states (such

as Haiti, sovereign since 1815) have not been..
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MILITARY INTERVENTION Military interventions, defined as the use of regular armed forcés of

one sovereign state on the territofy of another without deglaratiun of vuar. and with the intéution
of affecting the disposition of I its political authori.t'y,v have been peﬁodically occurring in
intémat_ional life, though in any notable fashlon _.only since 18 15 How oﬁen? Hénk .Luérdijk ‘
(Leurdijk, 1986: 238-50)"painstakingly_v compiled a unique synopsis . of iﬁtervéntions between
181.5 and 1975 and cai_mé up with forty five inéid_efits; Whereas 'Leufdijk briefly comments on
~ each case, he does not examine them in terms of fhei'r leg.a‘lity..‘ T}ﬁs is unfortunate because
intefuétionul‘ Jaw has always recognized that there exist lawful military interventions. invitation
of a government, counter-intervention to: repél' third party" s illeéal‘ intérveﬁtibn, self-defence of a
territory, protection of one’s nationals 4against abuse by another government and collective
consent of international society iu customary l'a\;v have been fegar’dgd aslegal. In 19_45’ some of
them became i_ncdrporated into-the UN Charter"which has so far been consentved to by 186 states:
the right of self-defence is- asseverated in Article 51 and the consent of international society as
expressed by .t'he UN Secun;ty’ Couucil inv Chapter VIL |
Looking through these lenses many examples given by Leurdijk are not illegal
intérventidns. At least eleven of thém aré‘ interventions by soliéitation. » oﬁ -the_ﬁ top of that, the |
list includes events where the label “military interuentioh” is rather doubtful.”’ The doctrinev of
non-intervention upplies solely to sqvereign enfit(i»esaud solély in the state of p’euce.‘ While this-is
not a place to examine-in detail each A_of Leufdijk’s cases, the'poiut I wish to make is that. when B
taken as a whole, the incidéuce of peacetime military inter'ventidﬁs by a sovereign state iu.'anuthé’r '
sovereign state’ which were not possible to .justify by i’ntemationai luw (or, more ;‘)‘recisAely,.

| justified outside international law) has been rather small. The most jutting and unambiguous

cases in this category were the 1821 and 1823 Holy Alliance military interventions in- Naples,
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Piedmont and Spain; several U.S. landings in Can'bbeaﬁ and Central American countn’es in the
first quarter of the 20™ century; and the 1956 and 1968 Soviet intefventibns in Hungary and
Czechoslovakia (here the USSR was joined by four other Warsaw Pact states). All of them
occurred without the pfevious consent of the ‘in;/adéd states and international society of states
militérily opposed none of them.

The Holy Alliance interventions Wére' designed to restore the overthrown moharchical-
governments‘in' the namé of “dynastic legitimacy.” The agreément of conservative great powers
after 1815 to defend royal fegimes against republicanism without necessarily having pn'ot consent
of sovereign European governments certainly wént beyoﬁd Westphalia. 1t srﬁacked of the 16‘?‘-
century'Coun'vcerreformation crusade of the Habsburgs to recénvert the Protestant principalities
to the “only true faith.” One carmdt, however, oyerlbok the very limited success .of this
enterprise. After the three interventions hq new ones were mounted because some states, but
most notably Great Britain with respect to Europe and the U.S. With,respéct té the Western
hemisphere, repeatedly" emphasized .that outsiders 'had no business of being unwanted resforers of
failed royal families.

The era of “progressivist” U.S. presidents represents probably the most interesting
episode in the histbry‘ of intefventions. Starting with Theodore Rooéevelt, the'Uv;S.‘ engaged in a
series of interventions in.neig_hbou'n'ng failed states. While some of them _wére justiﬁéd either by
protection of the US nationals who found themselves unprotected amid civil wars or by
government invitation (Nicaragua 1912) or .by self-defence (Mexico 1914, 1916), few we,fe
defended by exclusive references to the dgsire to establish “republican principles of
constitutionalism” in place of “despotic dictatorships.” The most fascinating as’pect- of the latter

ones is that they culminated under the presidency of Woodrow Wilson, one of the strongest

27 One such case would be the 1919 Romanian attack against the Marxist government in Budapest. This was an
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voices for subordinating state conduct to intemat_ioﬂal- law. ‘A.écor‘ding- to one author, Wiiso_n by
his 1915 landing in Haiti and 1916 occupation of the Domlmcan iiepublic stepped “beyond the .
: bpunds of international .lég.ality, but hé explicitly excused 'these actions by appealing to the highér
standards of morality (Calhoun, 1986:‘:2.59).’,’ The eipedi’tioné Were designéd to satisfy “demands
of humanity” and: bring about “proper fomls of polificél freefdpm é.nd demograpy;” theS' were for
these countries’ own good even if against their consenf ‘('Cal,hqun; 1?86: 24, 117). | While in some
cases warring faCtionS"wcfe actually lookiﬁg\ fquar(i 'té‘ American invasion to sort out the
doméstic tuﬁnoil (Cuba 1906), with the increasihg intéwehéiOnism the U.S. incurred conside(able |
’ »wrath all over Latin America. Later U.S. Pregidents Harding and Cobliglge were much more
_weary to commit trodps to. proj‘e¢fs of Wilsonian refonhaﬁoﬂés, prinﬁpally beééuse'the countries
that were coercively interferéd with were not eager io' éccept them. 'They carﬁé t:(>.>reali‘ze. that t.he‘
people of vthe inva_d_ed countries might, in the wofdé of .o_ne Sfatel?epa;tm_ent official at the time,
“prefer misgovernment under their own leaciers, to go'od ig'c‘)verrAlment under‘foreign’ tutelage‘
(Munro, 1'9.;64; 110).” In the face of s_trohg internatiohal' and even doméstic hostility, Presideﬁts
Hoover and Roosévelt repudiated thé interyexitioﬁist policy. "

If there was, h§Wevef, a military intervention in the 205" ceritur? that offered a medieval
spectacle par excellence, it’was th,e, 1968-invasioh of Cizéchoslovaki'a. Thevma.ssivel ihtérvention
without the consent of the Ciéchoéiovak governmenf énd kidnappiﬁg of its_-éolitical leadership to .
the USSR was exonerated in terﬁis of “soéialist inte;hational law” th'at‘allow'ed only limited
“limited sovéreignty” (Braun, 1975: 169-70; 186). As the medieval claims of the 11® 12% and
ljth-century -anti-papal Erﬁperors; fhe‘anti;irnperialj"ltalian éities, the Hussites or the 16“‘-éenmry
Sweden, England »and‘ Protestént_-turned‘ principalities cpgl‘d’ not be recdnqiled with the

fundamental constitutive principle of vassalage, so “socialist international law” could not be made-

operation-on the sovereign territory of Hungary with which was Romania-until June of 1920 in the state of war.
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compatible with the fundamental constitutive principle of sovereignty and international law. This
“law” (also known as the Brezhnev doctrine), never assented to by Czechoslovakia or any other
éountry, did not require the socialist stateé to seck‘ approval of the govenime’nt in Prague before
intervening; instead, it was the “fraternal socialist. community” as-a whole and “led by the Soviet
Union” that determined whether to interven:e once the socialist system of one of its gdvemmenft's
seemed to it on the verge of being “subverted.” |

But once more, as with the Holy Alliance cases of military intervention, the conduct of
the USSR as displayed in 1968 was exceptional. Despite many fears in the West of the Soviet
intentions stemming from the nature of communist ideology that was as such‘ ﬁ.l.ndamentally.
ihcongruous with the system of sovereign states, the Soviet Uﬁibn after 1945 for the most part -
' beﬁaved in accordance with basic tenets of -international law. Its 1979 intervention in
Afghanistan occurred on invitation of the Afghan Marxist government and was also justified in
this fashion, not in terms of “socialist international law.”

Wheréas in the Middle. Ages armed inter_ventions and counter-interventions concerning
the claims of su_pplemeﬁtary. rights or the desire to limit or discard some or all vassal lobligation.s
were thé reality of everyday life and were accepted as a normal condition of politiCal existeﬁcé, in
the Westphalian systém they have always been exception to the rulé ﬁrecisely because they have
been prohibited as ultimately sabotagiﬁg this system. They would bécome major international
events and their legality would usually be put under c1‘o4se scrutiny by international society of
states: As for the iﬁtervéntions j.'ustiﬁed' in extra-legal terms, their incidence has been quite

exceptional. Even if in the cases of the Holy Alliance and the USSR nothing would be done

about them because counter-interventions posed too big risks for those states that objected (in

% There were only two interventions after 1920: Honduras in 1924 and Nicaragua in 1926.



72

1956 and 1968 the U.S. and NATO faced the vista of nuciear war)”, their rate of occurrence has
been very low and certaiﬁly not so significant as to yindicate speculations about system
transformation. |
EXPLICIT DRIVES TO JETTISON SOVEREIGNTY AS A CONSTITUTIVE PRINCIPLE . While the
growiag incidence of military inferventions which are justiﬁéd outside of international law can
bring the death of the system of scA)vereign. »states by thousand cuté, the most radical way to
achieve it would be by overfunnihg the"syst'em and gaining in the process the legitimacy of the
ﬁnits within it. Ancient history offers two excellent examples of such systems transformations:
the establishment of the Macedonian empire in Greece (322 B.C.) from the Greek city-states
system and the Chi’in empire.in China (221 B.C.) from the SYStems of multi;;le principalities‘ In
each case one of the units within the system militarily defeated some of its major systemic
compétitars and other units. for vaﬁous réasons bandwagoned with the victor — thus augmenting
the victor’s momentum. In the hope of fulfilling their aspirations which were impossible to attain
in the previous system, they would back the Chaﬂengerfs drive even if they in fact shared few of
the challenger’s own objectives. Even if fhey did not actually desire it, the legitimacy bestowed
an thé challenger inadvénently led ta the end of ho"rizantal‘ relationships -- and biﬁding rules and
understandings that, however  imperfectly, _gpvcmed thein -- and gradual formation of a
hierarchical relationship in which only oaé unit would ultimafely have final authority. Such
revolutionary transformation was attempted twice in the modern era: by Napoleonic France in the
early 19™ century and by Hitlér’s Germany in the early 1940s. -

| Both Napoleon and I-Iitlér had sought to replace the horizontal, pIﬁralistic prin_ciple' of
sovergignty with a vertical, hierarcmcaﬂy-based “new order.” For a short period they \;v,ere

successful: they managed to occupy almost all of continental Europe, dismember the existing

» U.S. “progressivist” interventions took place in the time of grave tensions or war-in Europe and generated
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states, and establish an empire surrounded by suzerain, not soVereign, polities.’* Napoleon
sought a pan-European, French-baséd empire in which progressive Ffench ideals and law would
have replaced the ‘“reactionary” monarchical doctrines and }ensured “free”‘ de\(elopnlent of
nationalities.' That this goal was a fundamental contradiction was revealed only later: Napoleon’s
rule enjoyed initially genuine legitimacy in many quarters. The Poles, Slovenes, Croats, Austrian
Serbs, many Italians and Germans, to give aeveral examples, welcomed him as a liberator.
Outside Europe, liberal, pro—Napoleomc elites set off revolutions against pro-Bourbon royalist
rulers all over Spanish Latin America. Several imperial states and Denmark were his early allies.
The conquered (some would have said liberated) countries tYpically got a French ruler, preferably
from the Bonaparte family, who was ultimateiy answerable to Napoleon. They also received the
French civil code and repnblican insﬁtutions. If these rulers found themselves facing dnmestin
unrest, as they did first in Spain and later in several German and Italian- states, the French army
was af hand to intérvene- and repress it. By May, 1812 France, re-living the pretension's of the
medieval Papacy (in 1804 Napoleon crowned himself Emperor in the presence of the Pope), was
the arbiter of continental Europe. It faced only one serious threat to its “néw order”: Great
Britain.. Its Prime Minister Pitt from éarly on emphasized that at stake in this conflict was
nothing leéSer than “the Public Law of Europe.” Russia, the only remaining great power out of
the reacn of the Grand Army, was a French ally,'though a reluctant one, and the only sovereign |
state overseas, the US, was as France fighting the British.

Hitler’s Germany also envisaged to replace the system of sovereign states with a “new
world order.” It was to bé based on the rule of superio'r} over inferior races an‘d not the

coexistence of diverse states. “Rotten plutocracies” (France, the UK, the US) and “the

minimal reaction of European powers.
3% The list of suzerain entities would include the Ligurian, Batavian, Cisalpine, Helvctlan and Illyrian republics
and the Grand Duchy of Warsaw during the Napoleonic expansion, and Croatia, Slovakia and Vichy France
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Bolshevik cancer” (the USSR) were to be weeded out as independent political entities. Inspired

in part by the myth of the Hohenstaufen irﬁperial dynasty’s campaigns to expand its .direct rule
beyond Germany’s lands and achieve dominus mundi (the plaﬁ of attack on the USSR was code-
named “Barbarossa”), atv the core of Hitler’s “Thousand Year” empire was to Be a substantially
enlarged Germany. It would.‘be- surrounded by racially reliable vassal-like states. The lower
peoples who woulvd‘not be physically exter;ninated would work -- virtually as. slaves -- for the

SUperior races.

While there is little evidence that these goals were shared outside Germany, by promising

'to alleviate injustices felt by many European states and peoples, Hitler’s aggressive and

expansionary policies, as was the case with Napoleon, initially generated support that was not
insignificant. Hungary, Romania, Finland, Bulgaﬁa by 'ban_dwagvoning with Nazi Germany all
hoped to recover lost »terri.ton'es\. Italy hoped to gain additional ones. Slovakia and Croatia were
grateful fo Hitler for “guaranteeing independence of ‘smallv be‘oples.” In addition to. Croatia,
Hitler’s annies ‘were welcomed as liberators in various: parts of Austria, Slovenia, Ukraine,

Lithuania, Latvia, Estonia and the Caucasus. By Ndvember,' 1941 Germany became as did

- Napoleon some 130 years ago the arbiter of continéntal_Europe. As with Napoleon the

transformation. of the system of sovereign states seemed very imminent: with some countries

being_Génnany’s allies or neutral, other European states. fell either under German ocCupétibn
with collaborationist regimés or under direct Germa.n. rule as part df Germany. The USSR
appeared on the verge defeat as the Wehrmacht was closing in on Moscow and the U.S. stayed
docile out éf the European conflict. Outside Europe, expanding Japan was Germany’s ally and it

was difficult to find a South American government without substantial pro-Nazi sentiment.

during Hitler’s conquest. They came into existence not on the basis of mutual recognition, but out of French and

German mercy. Their status was virtually that of vassals. None of them survived Napoleon and Hitler.



75 .
Great Britain was as in the early 1812 fighting the challenger of the system, but compared to the

resources it had at itsv- disposal against Napoleon 1t was in a much weaker relative position.

The nascént success of Napoleon’s France a‘ﬁd Hitler’s Germany not oﬁly in terms of
their military victories, but also 1n 'achieving legitim;icy as either the chaﬂengerS~against the “old”
system or as crusaders for the “new” ordef, 'vividly demonstrated that there was nothing}
préordained or sacrgd about the Westphalian system of states. It Cogld have disappeared just‘as
tﬁe Greek or medieval systems.at some point in histdry‘ disappeared. SoVereignty might‘have
been r'eplaced by kind of imperial legal order. If, howe;rer, neither Napoleon nor Hitler was able
to complete their imperial drive by new “Tféaties of Westphalia” which Would corroborate .a
different structure of distribution. of public authority, this indicated that the idea of international
'society was still alive. An overwhelming .opposition of remaining states and resistance
movements within directly occupied or indirectly éontrolled territories‘ev.entually developed to
fight them for the restoration of the old sysfem. There was on the part of mést states collective
determination” and strength to preserve themselves and the fundamental constitutive principle

that made their independent existence possible. Without either it would not persevere.

Back to the Middle Ages?

Is this resol\;e to preserve the system of sovereign état,es in the face of contemporary
‘changes liéted earlier dwindling today? Are §overeign states being absorbed by other states
whilst international society as a whole remainé either indifferent or .i'ts .members justify to
themselves why they cannot do anything about _it? Or are they at least increasingly intervening
with armed force in each otﬁer’s jurisdictions solely in the name of “higher principles” (today-

principally in the name of human rights) not known to international law? And what about

3! David Armstrong (1993: 243) in his work on the impact of revolutionary states on international society writes
eloquently on this issue: “Paradoxically, international law seems to grow in significance whenever it is placed
under the greatest pressure by a cataclysmic event; such as war, or by the deliberate challenge of a revolutionary



76

prominent actors outside international society of states? Are not -their activities making
sovereignty an empty shell?

‘Ju'dging from the acﬁvities of statés, there is vu‘tually no evidencé ‘that international
society may be in decline. In the largest armed éonﬂict since the end of the Cold War a coalition
of several dOZeﬁ states participated in the 199 1. effort to evict Iraq from Kuwait,'a _sovereign state
Iraq forcibly annexed in August, 1990. I£1 the excitement ovér the"acquies‘cence of the Soviet
Union U.S. Presidenf Bush might have pronounced a “new W(.)rld order” -- by now a familiar
historical slogan -- bﬁt the truth is that the Gulf War was a defence of the 3'50 year-old order.
- That is how old the idea that every sovéreign state, no matter how small or weak (intémally,
extémally; or both), has the right to. independent political existence is.

A skeptic may complain that what happened in 1991 had little to do with international
society and everything to do with selfish oil interests of the US and other devéloped countries.
It may be said that the rhetoric abou_t preserving KuWajt was little more thanva convenient
window-dressing for Western greed and désighs of cbntinued €conomic dominanc_;e: ‘Yet‘ why
would the West risk lives of its soldiers against the fourth lafgg'st army in the wéﬂd equipped
‘with chemical arsenals when it could quickly settle with Iraq and ensure its access to the old
Kuwaiti oil markets? After all, Western relations: with Iraq pridr_tb 1990 were fairly good and
the Kuwaiti oil wealth would be of no benefit to Iraq if it coﬁld not sell it abroad to thése Who
demand it most. Could not the Wéstern states dispense with a small state which was an
absolutist monarchy without representative‘ govern@ént br parliafr;ent and which, by Western
standards, among others, discriminated against women and ‘s‘ever'ely limited free speech? It
would not be the first time, as we have seen, that a sovereign state -disappea;re;i from the face of

the earth with other states’ acquiescence.

state. Major revolutions appear to force established states to rediscover and redefine both their social identity as
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The answer is they. could, but they and other countries chose not to. Likewise, they
cho;e‘to protect the existence of Bosnia-Herzegovina, a cbuntry without oil or other economic
lures. Once i'; Was recognized as sovereign in 1992, it was not allowed to be dismembefed and
divided among the neighbouring states of ‘Croatia’ and- Yugoslavia. The neorealist Writer John
Mearshgim'er (1997) might have well been right -fhat in terms of human and other costs the
' partition of Bosnia would be a more sensible solution both for the p’eoble of Bosnia and for the
- U.S. and the other states policing fhe 1995 Dayton peace agreement. The country has been since
1995 a deeply divided society to say the least: loyalty to it is eﬁs_ured only among the Muslims.
_Amo'ng the Croat inhabitants the attachmient to a unified Bosnia is r_ninir'nal- and among the Serbs
close to non-existent: both populations would prefer joining theit “mother countries.” It is quite
probably the case that in the efes of more tﬁan half of Bosnia’s population Bosnia-Herzegovina is
an illegitimaté and- artificial state. But both the costs of the oufside states enforcing the peace
and the dramatic internal probléms with' legitimacy and governability of the new state are of no
consequence to the ﬁmdamental reality: unless all three domestic ethnic groups peacefull& decide
to Split the state, Bosnia-Herzegovina will remain a unified, sbvereign state with Croatia and
Yugosla{/ia having no right to intervene militarily in its affairs. It 1s the international legitimacy of
Bosnia that matters for its existence.

As for military interventions that occurred in the last several years, the great majority of
them were lawful. Interventions in Iraq (both the 1991 counter-intervention td liberate Kuwait
and the subsequent éuthorization of no-fly zones), Bosnia (the 1995 NATO bombing of j}osnian
Sérb positions) as well Somaﬁa (1992), Rwanda (the 1994 French intervention) and Haiti (1994)
were all authoﬁzed by the UN Security Council undef Chapter VII. They occurred 6111y after

international society gave them its legal approval. In the case of two recent interventions in

members of a society of states and the normative and juridical principles upon which that society is based.”
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Liberia (1996) and Sierra Leone (1997) the decision came from ECOWAS, a regionalf

organization of sixteen West Affican states. The only deviation from this at present seem to be
occasional transborder incursions in some regions of the. world such as Central Afnca . In the
1996-7 civil war in the Congo, regular armies 6f’ Rwanda and Uganda pcnetrated»temporan'ly
across borders to prop up ahti-govemmeﬁt rebels and all thls happencd without any adverse
reaction either from the UN 'Or:the' Org_anizatién of African Unity. >

Bﬁt ‘even this felatively minor deviation does not change anything on the following.basic
fact: the split that occurred at Westphalia betweeﬁ' international and domésﬁC'legitimacy (and
was erased at the height of Napoléon’é ar‘1d Hitler’s conquesvt)-is' today still very muéh relevant
and it is. ihe intenmtioﬁal legitimacy on which:'the existence of d sbvereigh state is prgdicated;. :
Whéther the. state as- such and/pr its government.'are domestically legitimaté, has@no bearing on
state authority as: s'uch.‘ Both Bosﬁia as a country and its fédgrél: government may lack domestic
legitimacy, but it is nev‘erthelesg a sovereign state with all the-‘consequence_s theylt' stem from this
fact (above all, the protectibn against outsidérs). Legitimate“or' not, Soﬁlélid does not yeve1»1
currently have a gov,emrﬁent, yet it continues its exist‘eﬁce asy:;l 'fun state. On the other hand, that
the Kosovo Albanians have regarded the »Yug_osla‘v state as highly ill‘cgiﬁ'mate; declared an
“independent .Republic‘ of Kosova” in 1991 and built their owﬁ‘ governrhént structures is
irrelevant: whatever the political désirés of its people, Kosovo remains in Yugoslavia because and
only bécau_sg other states say so.”> Of course, the noh—feco'gnition aé-weil as recognition of
sovereignty has its real coﬁsequenc’e& The main one fdr Kosovo is‘n.that» it.is béing’ reduced to

rubble since Yugoslavia as a sovereign state the ﬁ'ght to protect its territorial integrity against

%2 But even in this case the interventions were Justlﬁed by mvokmg the right of self-defence Armed rebels.

' opposed to the Rwandan and. Ugandan governments had been organizing their operations from within the.
Congo’s borders and the administration of President Mobutu Sese Seko was not willing or able to stem them.
33 The Kosovars are only one of several post-Cold War exemplars. The same can be said about the Chechens in
Russm, the Russians in Moldova, the Abchazians in Georgla, and the Serbs in Croatla While the “Abchaz
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 secessionists. It is Yugoslavia and not the Kosovo Albanians that is proieoted internationally
against military intervention.

The discussion. So far clarifies the working of international sociefy of states. - If my
observations are basically corfect_, then several implications follow about neo-medieval arguments

and the rest of this study will address them. First, contrary to wyhafBoo,th and others are inclined

to claim, the distinction between inside and outside, between domestic and international politics

is still very much tenable. There is still a world of difference between Yngoslavia’s armed
activities in Kosovo or_Russia’s in Chechnya and a ‘nimilar use of force by Yugoslavia m, say,
neighbouring Hungary or by Russia across its border with Polnnd. |
Yet we can talk about the return to the Middle Ages only if this distinction breaks down
and this would occur in the event that the military interventions bejrond the bounds of
international legality became widespread and legi(timate; Legal orders do not apprehend a higher

principle than the law itself. As the dramatically mounting claims of final authority in the 16"

and early 17" c,entury 'were incomprehensible to the legal order based on the. constitutive

principle of vassalage and when widely accepied eventually brought about system transformation,
so would the sharply rising extra-legal jusﬁﬁcations of armed intervention when broadly accepted
point to change of the legal order based on the constitutive principle of sovereignty. _ Inceséant

interventions in the name of principles above the law of pfactical association that international

7”&« 7 &

society is — whether it is “rnonarchical' legitimacy, repubﬁcan constitutionalism,” “socialist
" international léw,” or “hunlan ﬁghte and democracy” - would do just that. If NATO: countries
intervened in Yugoslavia'purely on the basis of their idea of appropriate domestic behaviour of
states ratner than because they have legal .basis to do so and if snch conduct becomes rampant in

the future, then indeed sovereignty will disintegrate and we may be in a neo-medieval era.

Republic” and the “Transdester Republic” have been more of less able to fesist their reintegration in unitary-state
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Second, it should be clear that arguments made by Lipschutz and others about loyalties
moving away from the state or multiple identities are beside the point. It poses no threat

whatsoever to the system of sovereign states if individuals around the world do not identify

themselves primarily or solely as citizens of their states, but as ‘Newfoundlanders, Kurds, .

homosexuals, environmentalists, proletarians, consumers, feminists, Europeans, aboriginals, or
Hindus. Nor do they have to have loyalty to only one state. Catholics can easily feel loyalty also

towards Vatican and diaspora Jews towards Israel. Finally, far from having on one unwavering

state-centred political identity, they do not even have to know who they are. In the early 20"

century Macedonia, a province of the decaying Ottoman monarchy, became a flashpoint of

fiercely competing claims as its inhabitants became subjec;ced to ‘relehtless propaganda of Serbia,
Greece and Bulgaria and could not decide if they were in reality 'Serbs, Greeks, Bulgarians or a
distinct people called Macedonians. A contemporary illustration: would include today’s citizens

of Belarus who cannot quite say‘What, if anything, distinguishes them from the Russians. What

people around the world, however, cannot do if the system of sovereign states is to persist is to

transfer en masse their political loyalty to those who might want world government or those who

seek to aphieve empires of the type Napoleon and Hitler pursued or Marx’s theory Qf proletarian
revolution envisioned; ér to drug cart‘els; mafias, and other entities outside international society
of states. that directly'- threaten or may 1n the future challenge the sovereign state as the bearer of
final authérity. If its agencies perfonﬁed- activities for Wthh they'did' :nb‘t receive consent of the
member stateé, this category would inclucie even the EU.

This is not to say identity and loyalty-related issues are somehow politically unimportant.
Quite the opposite. Perhaps the most prominent of them in the modern era have been conflicts

related to ethnonational identity. The phenomena of Bosnia and Kosovo discussed above are

structures, the “Republic of Krajina” and the “sovereign Chechen Républic” were not 5o hucky.
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only its latest examplés. A (iuarfer century ago, whén this issue drew at best marginal attention
among IR theorists, Walker Connor (1973:2) estimated that fully 68 states b(sli'ghtly more than
half of all..vstates at the time) were “troubled by internal discbrd‘predicated uPon ethnic diversity.”
Since at least the time .around' the ﬁnal partition of Poland,, the great numb‘er‘ of states -- whethér
large or small, wealthy or poor, weak or str'bﬁg, old or new, democratic or authoritarian, have
had to reckon with either antagoﬁism, or outright disloyalty of those groups of citizens who felt
poh'ti.cally separate from the majority pobulatioh. This sen_tﬁnent, translated into 'demands for
self-government within or outside vt_he bo_rderé of the .original state, have .at best brought

permanent constitutional paralysis (_Cahada, Belgium) and at worst recurrent armed conflicts (the

Poles vs. Russia in 1794, 1830-1 and 1863-4, the. Chechens vs. Russia in 1824-59, _1'877-8 and

1994-6). There are even states such as Burma or Sudan which have since their birth never
known anything else but ethnic civil war. But despite the prominence of ethnic intrastate tensions

(including its violent forms), they have endangered only particular states, not the state as such.

Those groups who have wished to separate wanted nothing else than to become a recognized '

sovereign state or, alternatively, become part of another state. Ethnondtional ‘conflicts have not
been occurring outside of the framework of international society of states.

Third, no danger to the structure of distribution of public authority comes currently from

private actors active in international political economy or “global civil society.” General Motors, -

Aninesty International, McDonald’s, no matter how pqwérﬁﬂ or .wealthy'they' may be, do not act
as if they had the right to make and énforce laws-and, hence, contrary to Whét Li.pschutz says; in
no way deny sovereign rights. They are powerful only to the extent they can influence state
conduct and this power is no. historical novelty. They do not, however, challenge states, even
the weakest of the weak, by trying to govern their tgrritories and hiring private armies. Yet, if

private market actors were, in fact, postmodern quthority equivalents of medieval kings, as
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Deibert (1997b: 185) suggests some of them are becoming; this is precisely what the analysis of

the previous chapter projects they should attempt. If sovereignty is indeed a courteous pretense
as Strange tells us, why do we not have, say, a wealthy corporation like Philip Morris Tobacco,
which has very good reasons to resent most states it operates in and which also has, according to

one source; higher sales than the GNPs of 142 states (Kegley and Wittkopf, 1997: 194), shedding

it? Why does not the company in possible alliance with fellow TNCs or even some states take an

example of the Haneeatic towns t)etWeen the 13™ and 16“'-»centuries34, put forward some
justification outside of internatienal law (say, for instance, “the right of unfettered global
production”), hire an armed force and then land in a gdvemment—les_s, poverty-.stricken state like
Somalia and take a chunk of the Somali territory where it ceutd without any government
interference at all run a eigarettevproduction facility that requires in any case largely unskilled
labour? After all, the costs of army policing and defending the previously uncontrolled \Philip
Morris territory could be well counterbalanced by not having to wortry about the cests imposed
by taxation, wages, negétiVe adtfenising, anti-tobacco l.aWsuits,r eollective bargaining with unions,
intrusive and oppressive health ministry rules, product qlrality control, labour etnd workplace
hazard regulations; or unemployment and pension premiums.

If thié scenario seems absurd™, it is for a very good reaeon, TNCs and other non-state

actors understand, more unconsciously than consciously, the /imits of their power and do not act

** The towns of the German Hansa were, as were most of the cities in northern Italy, chartered by the Empire.
Their joint commercial interests recurrently contradicted those of the Emperor and various kings and dukes. Like
their Italian counterparts in the Lombard League, the towns of Hansa were not shy to build infantries and navies
and use them against those who thwarted their economic objectives. The Emperor might have been the person
entitled to sanction legally the use of military force, at various times but the Hanseatic towns on their own fought
Denmark, France, Norway, Poland, England, Spain, Holland, the Teutomc Order, Sweden and even the Emperor
himself (Dollinger; 1970). ‘

* What may seem inconceivable today was not necessarily so in the last quarter of the 18" century. Some hrgh
officials of the British East India Company -- chartered by the Parhament in London -- were indeed behaving as if
they were medieval kings and the matter came eventually to the attention of the government in London. Edmund
Burke was one of the Parliament legislators trusted with drawing up an enactment that would have curbed illicit

- activities of the Company. After Burke had had a chance to probe the magmtude of the problem, he remarked

that the East India Company was “a state.in the drsgurse of a merchant (Stanhs 1963: 474).” Though the
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as if they had public authority. They accept that the state is a monopoly lawmaker and that, as.

such, it has a right to tax and regulate (Hirst and Paul, 1995: 434). They are quite aware that it is
only the state that can provide lggal eﬁforcement and physical protection of assets and lives and

greatly fear investing in all places that fail to provide that. Far from thinking aboﬁfsubordinating

“Somalias,” global markét agencies quickly dislodgé them as ‘objects bf economic (or any other)

interest when confronted with their domestic pandémonium and lawlessness. These actors fully

appreciate that states are the only legitimate actors /internationally to -establish and secure

property'rights under which financial rharkets and other economic_ actors are based‘ and only they

can guara‘ntee‘ the minimum of stability requi_red for financial competition fo ‘develop (Pauly,

1995: 382, Hirst and Paul, 1995: 429). Yet, as already emphasized several times with respect to

states, unless non-state actors act independently of and beyond the state system-as if they had
public authorify and this is regarded lcgifimate withir’; the very same system, we cannot talk atlmut
relocation of authority and change of the system. If Jan Scholte (1997b: 441) wonders even after

his cénﬁdent dismissal of the. state’s capabilities thaf “the state survives and shows precious little

sign to date of dissolving in the face of globalizinglcapital,” it is because he does nof understand

that the staté’s existénce does ndt rely on global capifai markets.

These remarks should not be interpreted as an exertion to trivialize the increased political
significance of private market agencies or to deny that their interests often conflict With interests
of states. It may well be the case that the incidence of TNC_s appearing to blackmail, pressure,
threaten, cajole of blackmail state gox}emments, é_ven fhe most powerful ones, has been on the
rise. However, it mﬁst‘ recognized that relations between states and markets, even cénﬂict_ual
ones, occur within, not outlsid'e,'the system of sovereign states and :clre thus not abbut challenging

the structure of the distribution of political authority. They are conducted according to mutually

London government was able to establish control of the Company administration, the troubles with the Company
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accepted rules devised by states. This has several implications. A minor one is that governments
can always maintain that if they rﬁade decisions in accordance with the wishes of private
economic actors (who are creations of states to begin with), they acted in the interest of their
states and populations and exiraét advantages oﬁ'e';ed by these actors.

A more important one, though, is that by virtue of their political authority they can always
reverse these decisions and legally ahd Iégitimatel_y act against these wishes. Those who clairﬁ
that it is inconceivable tﬁat Statés today would act against the most powerful economic actors
refuse to acknowledge, 'a'gain, that political and economic costs do not eliminate political
authority. While a state may for reasons of economic benefits comply with the demands of
~ private economic actors, it has always a legal and legitimate opﬁon to decide otherwise®® and

control rharket forces, in cooperation with other states if necessary. The same, ﬁowever, is not
true of the reverse. Once a state rules in a certain way, these éctors do not have a legal and
legitimate option to act other otherwise.” Philip Morris has no other option but to put.up with the
restrictions imposed- by‘ states in which it 6perates and will operate in the future. |
One can thué see that what Strange notes as a p}aradox about the relationship between
state authority and “market authority” is no :‘par‘adox at all. States might have liberalized their
dbmestic and ‘intefnational economic policies for multitude of reasons, but not because they have
in any way intended to weaken their own authority under the rubric of “reasons of the state.”
Their right to govern, be obeyed and enforce this obédience is in no way compromised.. Rightly -
or monély, in the 1870s states believed in tight monitoring» of international movement of goods,
but cared minimally about the transbordef mbvement of ﬁnahce or personnel; in: the 1930s

virtually all of them imposed strict controls on movement of goods, finance and people; and in

did not go completely away until 1858 when the Parliament revoked its charter and thus voted it out of existence.
3 Albania, Burma and North Korea for a long time willingly shut themselves out from the outside world (North
Korea continues the policy of complete isolation to this very day). State and non-state actors, both economic and
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.the 1990s many of them may believe in unimpeded movemént of goods. and. finance and still
maintain rigid control over who can enter and reside on their territories (including the EU). In
each of the cases, states implemented policies which théy_ perceived were in their best interest and
when these perceptions changed, their policies changed as Well! What d'id"not change in any of
these cases, however, was-their right to change them. bThere'is no cleér reason-tp think that
current developments in international political economy are either ifrevocable or that they
sorﬁehow point towards transformation of international political system. Instead, as Alexander
Wendt (1994: 393) and Stéphgn’ Krasner (1995) point out, globalization proc.esses have caused
reorganizing and redeployirig of state power, not a withe‘ping away of the stéte. It is presumably
this reorganization and redeplbyment that the two auth;)rs cited by Strange, Polanyi and Braudel,
>had in mind when they talked about the “sﬁging pendulum.” |
But what about those non-state actors whose: trénsbord’er _action,s actually gravely violate
intéma;tional mleé agreed upon states? What about drug czirtelé in Colombia or eastern Burma
which in the conditions of civil war and domestic .chao's in fact cqntrol by physical force some
paﬁs of these countries and trafficking across boundafies with illicit substanées?\r Or mafias on
the Italian island of Sicﬂy or increasingly in various places in the former USSR which may not
directly control territories, but whose violent practic¢§ sééﬁ at ﬁmes ubiquitous' and witﬁout
| limit, so much so that they raise concéms ébout destroying ;tate monopoly of enforcement, and
which also engage in miscellaneous criminal transborder activities? While there can hafdly be

doubt that trafficking in illegal commodities — everything from narcotics to nuclear material --

goes against the rules of the state system, the violence that comes with this activity does not - it

is primarily domestic in nature. It is the Colombian narcotic production that inenaces, say, the

U.S: and not the brutality unleashed frequently by the “drug barons” against people working on

non-economic, had for the most part access to these countries denied. While economic and social costs of this



86

their plantations or against the govemr_neni forces.’” ‘Still, states have recognized transnational
organized crime as a major problem facing thém, p'laced it high‘ on th'e international agenda and
resist it (though not always successfully) as illegal and illegitimate.

‘What makes the fight by intemationalb society against transnationai organized crime easier
comparing to, say, Napoleon or Hitler (and ignbn'ng; for a moment, their immensely unequal
coercive power) is that organized crime does not aspire to legitimate political rule. It may defy
current international rules, bqt it does not seek new ones. It does not claiin the right to. gdvéfn
and displace the sovereign state and its authority in the name of a “new order.” It equally does
not insist that the current structure of distribution of political authority is unjust and worthy of
condemnation. Moreover, transnational organiied crime does not solicit, nof does it get, sﬁpport
and loyalty of individuals: it is able to achieve obedien’_ce through pure physical .coercion. If we
apply Ruggie’s and Gidden’s definitions from the beginning of Chapter 3 together, then
transnational organized crime cannot even bbe said to be engaged in ;')oliti'cs_‘

Private armed groups thai go under the politically charged name “terrorist groups” belong
to a different category. They do fight states for political reasons. However, they fight against
particular states, not the state as su;:h.z'8 Usually, they target couﬁtries for their political beliefs
and policies with the intention of changing or at least weakening them, or thei participate. in
ethnonational struggles for self-determiﬁation‘ Although the former type of attacks ma‘y‘draw
some support, even among states, somebody’s terrorists are inévitably heroes and liberators to
others, especially when it comes. to the latter type. The Ser‘bian. Black Hand, whose. 1‘91:4 killing

of the Habsburg successor precipitated the First World War, was labeled “terrorist 'band.’_’ by

closure were horrendous, the decision of these states was nevertheless Jegal and legitimate.

37 Perhaps the only contrary case at present is Thailand. Due to porous Thai-Burmese border, Thailand feels the
effects of armed violence caused by a crime organization from the other side. The Burmese troops have in their
offensives not infrequently pushed the drug producers across the border with Thailand.
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Austna-Hungary but cheered by many- Bosman Serbs who wanted Bosnia-Herzegovina to
separate from Austrla-Hungary and join Serbia.’ By the same token the violent actlons of the
Irish Republican Army, the Kurd Workers’ Party or, most recently, the»_KosoVo Liberation Army
have elicited different lev_els' of support among.Catholics in Northern Ireland; the Kueds in
southeastern Turkey or the Kosovo Albanians a_nd‘each time they. have been dubbed “terrorist”
by Great Britain, Turkey and Yugoslavia respectively.

Even if they operate just within confines of target states and are nof international actors,
private armed greups aare not recognized as legitﬁnete by international sOciety'ef ‘states ae a
whole, though sometimes they may reCeive tacit assistanee of véry small number of states. There
can be said to be only two instances when private: afrried- groups were accepted as internationally
legitimate: the “national liberation movements” against Portuguese end South African colonial
rule and the Palestine Liberation Organization (PLO}; After Portugal had ignored the unanirﬁous
consensus on decolonization, refused to leave its eolfenies of Guinea-Bissau, Cape Verde, Angola
and Mozambique, a'nd. fought the anti-colonial groups there es A“terrerists,” the UN Security
Council in resolution 322 (1972) affirmed the legitimacy 'of their Aarmed struggle to secure it
(Wilson, 1990: 72). The Southwest Africa People’s Organiza'tion.(SWAPO) gained a similar
standing when Soufh Affica repeetedly ignored the UN Security Ceuncil and General Assembly
resolutions which proclaimed the Namibian territory to Abe‘ illegally held and required South
Africa to leave it. The PLO was not an anti-colopial group, but its experience suggests that it |
was treated as‘if it were one. First, a series of UN resolufions in the 1970s (both by the Secun'fy
Council and the General Assembly) condemned not the PLO which was launching nﬁssﬂe attacks |

against Israel from southern Lebanon, but Israel whieh_ was retaliating and in 1978 intervened in

% The exception here would be the extreme Marxist gfoups that sprung up in the 1970s such as the German and
Japanese Red Brigades and the faction around Carlos the Jackal All of them have been eliminated by the joint
effort of several states :
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Lebanon asserting its right of self-defence under Article 51. Then, in 1979, the “terrorist” PLO

was granted a UN observer status.

But these cases, where international sdciety actually gave weight to claims of private
armed groups ovér claims of states, héve beeﬁ extreme rantles Most of the time when these
groups operate across borders they are éxposing thex‘néelizes to cooperative efforts of states to -
repress them. As with transnational organized crime, states have in recent years stepped up also
cooperation on suppressing private armed groups. The fact remains that a use of force by private

groups internationally, both for political and non-political purposes, is not accepted by the

society of states and is as such vigorously confronted.
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CONCLUSION

This study has argued thaf world politics is not presently moving towards some kind of
neo-mediéval order. It has also suggested that such transformation would be possible bonly
through the ashes of international society of states. Neither legal nor behal-vioural facts hint that
this society and its structure of distribution 'df political authority are less relevant than in the past.
Stateless ethnonational groups in insurr\ection Want, as 150 years ago, nothiﬂg else bi_lt to be part
of it. IGOs for the most part do ﬁbt have life independent of its melﬁbers and when they do
manage to have sway of their own, it certainly does not go against the’intemationa‘lf legai order.
Globval market agents and NGOs, despite all the'appéarances to the coritr’ary, play within the rules
of international soqiety. ‘Transnational drug cartels and mafiosi of all sorts do not play according
to them, but they are not, nor do they pretend to be, aﬁer. political rule and cannot, theréfore,
displace state authon'ty. They are, moreover, together wi_th private .armed_ groups staunchly
resisted by states. Whatever is moving away from states, it is not their final autfzority.

While this conclusion may corﬁe as a surprise to some, it should not be. We only have to
look at entrenched and sta_ble conétimtional orders of some states to see how astoundingly hard in
is to substitute the'm; it is easier to pass the proverbial camel through the needlé’s éyé than to
replace: the constitutions of the U.S., Britain or Canada. In the last 350 years thé world has
moved, among others, from gunpowder to nuclear weapons, from printing press to the Internet
and from the idea of absolutist monarchy to the idea of self-determination of peoples. Yet states
still must not extehd their domestic law beyond their borders, intervene militarily in other states
without a legal basis to do so and be obligated Without their consent. Those who write about the
.death of sovereignty do not rush to explain why this arrangement prevails — and why, in fact, the
number of sovereign countries in the last half-qentury increased from 52 to around_ 190 tqday;

They also do not explicate why within the geographical boundaries of international society the
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" number of entities not being. part of it is ﬁistoriéally negligible' (present exzimples woﬁld be
Taiwan and Northern Cypfus)_ and why they hsually. db not” last 16ng in th1s position ‘(thow

| poss’iibl’y could ihé Soviet Union move from being a d;e facto stéte in the early 1930s to Being the
prime defehder of intemational» Society 6nly a deca&e latgr?). :

Algxander Wendt and‘vRav)'rmon(li Duvall (1989: 58) opine that because R the;)dsts mostly
forego inquiry into constituti've ’aspect's 6f the iﬁtémational system, they are much toovv often prone
to see it as a véry fragile and. politically problematic entit'y. This certainly applies to the neo-
medi_evalists e‘md their sympathiiérs. The thesis has contgnded that t_he jurisprudential approach

- goes right to the- heart of constitutive realities because it tells us-the Stmctur§ of distribution of
political authority aﬁdban identify.its transformation. The framework of systerjn‘ transformation
_developed here is admitfedly not r'azc;r ‘sharp,. though t.her. question is whether much more
precision is really possible. -System transforrnatioﬁs, as we saw with the thedieval-tb-modem
example, cén 5e highly corhplicatéd and uﬁeveﬁ affairs. They may also be quite lengthy: it took
. some 150 years fof the medieval system to transform and the se_edé of this alteration were sown
for ceﬁtufies more. But thé study hopefully inéréasés our under-éténding- of w.ha"t transformational:
phenomena ére and Wﬁat they‘ dre_ not. The next phase in the researéh of this édmplex topic
should f1011‘0w the fo'otst'ef);s éf Adam- Watson ( 14‘992) and. k»eépb exainining. the transformation of

historical systems, soine of which this dissertation alluded fo,
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