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ABSTRACT

The significance of school districts as an object of study lies in the direct
manner in which the provision of public education serves the needs of society and is,
in fact, a societal undertaking. Public schooling is a major instrument for the
expression of the public will in a democratic society, and the school system both
models and maintains the essential attributes of that society. As.a result, school
districts, the basic structural unit in the organization and operation of public schools
in Canada, create recor&s which reflect the educational values and concerns of this
society at the most fundamental level. Because the effective administration of
education requires that records be kept, sometimes by law, it is essential to analyze
the functions of school boards as a means of understanding the records they produce
and their significance.

The aim of this study is to identify and synthesize those facts, laws, historical
developments, functions, and competencies common to the local administration bf
education in British Columbia with the express purpose of establishing a framework
in and through which the archival control of their records may be examined. This
analysis is undertaken in accordance with the archival methodology of functional
analysis.

The need to examine and understand the legal foundation upon which school
districts and their controlling boards rests is critical because so- many of their activities
are largely determined by law. Accordingly, the thesis begins with an analysis of the

legal framework of school district activity and shows that as political and legal entities



school districts are considered to be provincial agents, albeit acting in a local
capacity, with the status of quasi-municipal corporations. From this point of
departure, an analeis of the relevant statute law, common law, and administrative
law is then undertaken in order to determine the historical evolution of British
Columbia school boards, their mandate and their functions. This examination reveals
that each school board shares three primary or governing functions (legislative,
judicial, and executive) and two management functions (education administration and
business administration).

The thesis conclﬁdes by offering an evaluation of the implications of this study
for archival practice through an examination ovf several issues related to the archival
management of school board records as well as the reasons for their permanent

preservation by an archival agency.
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INTRODUCTION

In British Columbia, as in all other provinces in Canada, school districts are
the fundamental unit in the organization and operation of the public school system.
As the basic structural unit they have been given the exclusive responsibility for the
direct provision of public educational services within a specific geographical region.
Each of these districts contains "a number of schools, some appointed Qfﬁcials, and
generally an elected scHooI board which is charged both with implementing
government policies and with policy-making on local issues."’

The significance of school districts as an object of study lies in the direct
manner in which the provision of public education serves the needs of society and is,
in fact, a societal undertaking. Public schooling is a major instrument for the
expression of the publié will in a democratic society, and the school system both
models and maintains the essential attributes of that society. As a result, schdol
districts, and their controlling boards of trustees, create records which reflect the
educational values and concérns of this society at the most fundamental level.

In her thesis "Appraising Records of Visual Artists" Victoria Blinkhorn has
observed that "just as the significance of the records résts- on their relationship to the
creator, the significance of the creator rests on his or her relationship to society."?

The significance of the creator may be understood through an examination of the

'P. Coleman and L. LaRocque, Struggling to be ‘Good Enough’; Administrative
Practices and School_District Fthos (London: The Falmer Press, 1990), 25.

?As discussed by Susan Hart in "Archival Acquisition of the Records of Voluntary
Associations,” (M.A.S. Thesis, University of British Columbia, 1989), 2.




"pervasiveness of the organization [or individual], taking into consideration the ways
in which it influences and functions for society, and the extent to which it reflects

“society."

One may safely presume both the position and place of local school
boards as significant agencies within Canadian society. In fact, the integral role of
educational activities distinguishes societies and their respective cultures. In modern
societies, where educational activities have been grouped and. made available
through a system of public education, school systems have evolved into "one of the
most important purposi\;e social institutions.™*

One must also consider that all decisions regarding the purpose and direction
of the education system reside properly with a competent governing body and it is
decisions made by governing bodies that ultimately constitute public policy. In the
Canadian constitution, the provinces have jurisdiction over education. They delegate
responsibility for the direct administration of schools to school boards. Because the
effective administration of education requires that records be properly kept,
'sometimes by law, it is essential to analyze the functions of British Columbia school
boards as a means of undersfanding the records they produce and their significance.

An analysis of the activities associated with public education within a
particular society thus offers insight into the social structures, attitudes, and behavior

that characterize that society. These observations lead to the conclusion that

archivists must develop a greater awareness of public educational organizations, their

3Hart,"Archival Acquisition of the Records of Voluntary Associations," 2.

“William Castetter, The Personnel Function in Educational Administration, 4th ed.,
(New York: Macmillan Publishing Company, 1986), 7.




functions and activities, as well as the types of records that result from these
activities. The primary intent of this study is to bring into an organized perspective
those facts, laws, historical developments, functions and competences common to the
local administration of education which are conducive to providing a better
understanding of the present legal status and operation of British Columbia school
boards. From this point of analysis, the thesis will conclude by offering an evaluation
of the implications of this study on archival practice through an examination of
several issues related to.the archival management of school board records as well as
the reasohs for their permanent preservation by an archival agency. The primary
instrument through which these tasks will be accomplished is a functional analysis.
The intrinsic methodology common to the functional analysis of organizations,
agencies, and individuals is based upon several accepted archival principles. The
basic element of all archival accumulations is the record. Records are the
documents, regardless of physical form or éharacteristics, made or received in the
natural. conduct of affairs' carried out in the performance of the functions and
activities of artificial and natﬁral persons (whether public 6r private) and subsequently
preserved as evidence of those functions, policies, decisions, procedures, operations,

other activities, or because of the informational value of the data contained therein.?

3This definition of "record" has been derived from the following three sources:
Sir Hilary Jenkinson, A Manual of Archival Administration (London: Percy Lund,
Humphries, and Co., 1922; reprinted in 1965), 6.
T.R. Schellenberg, Modern Archives: Principles and Techniques (Chicago:
University of Chicago Press, 1956; Midway reprint, 1975), 16.
Terry Eastwood, "Towards a Social Theory of Appraisal,” in The Archival

Imagination: Essays in Honour of Hugh A. Taylor, ed. Barbara Craig (Ottawa:
Association of Canadian Archivists, 1992), 72.



Records derive their nature from the manner of their creation. They are the
product of the activity and circumstances associated with their creation as records.
They do not, as Schellenberg would suggest, acquire an archival nature simply as a
result of their selection for permanent preservation.®

Archives are thus born with their fundamental nature. Acceptance of this fact
allows several subsequent conclusions to be made about the character of archival
documents. One of these is that archives are intrinsically linked to the functions and
activities of their creatof. Subsequent to this is the fact that records are created,
accumulated and/or used by the creator as the means to carry out these activities. In
this sense they have the inherent nature of an instrument.

The creator then, as a result of the continuing nature of his, her, or its ongoing
activities, naturally and spontaneously both produces and accumulates a body of
archival material. This body of archives, bonded by their.common destination, may
be thought to be organic in character in the sense that each individual document is
related to and thus derives its meaning from the preceding and subsequent
documents in that body of a:rchival material. It is accepted, then, that "an archives
consists of a complex whole the parts of which are interdependent, no one document
having its full meaning if it is abstracted from its rel'ationships with other

documents."”

Schellenberg, Modern Archives; Principles and Techniques, 16.
Jenkinson further emphasizes this distinction when he writes that "archives are not

drawn up for the interest or for the information of posterity." Manual of Archival
Administration, 6.

“Eastwood, "Towards a Social Theory of Appraisal," 72.



Two further elements of archives follow upon this discussion of organicity:
their uniqueness and their impartiality. Each record was created and used in
response to a specific need at a particular time with regard to a unique transaction.®
These factors combine to ensure that each document is uniquely placed within the
creator’s body of records. "The uniqueness of archives [thus] derives from the place
each document has in the structure of the whole, from the fact of its position in
relation to other documents."®

It follows from thé above idea of natural and spontaneous creation that
archives are also necessarily impartial. They were created in order to carry out an
activity of their creator, not for the purposes of future researchers, and are
immediately reflective of this original action only. They were created not to
disseminate historical knowledge to future users but, rather, to meet the immediate
practical needs of their creator. As a result they are.the "unselfconscious by-products
of human activity [and thus] have the objective formlessness of raw material."'

The elucidation/examination of the nature of archives developed above, in
which the synonymic relatidnship between records_ and archives has been developed
(albeit briefly), will now be used to define, inveétigate, and expand upon the critical

role the concept of function plays in the record creation process. It is a principle of

archival science that the archives of any given agency are created as a result of the

*The transaction is unique only to the particular context of the moment.
Obviously many transactions are repetitive in nature.

%Eastwood, "Towards a Social Theory of Appraisal,” 72.

‘°J.H.I Hodson, The Administration of Archives (Oxford: Pergamon Press, 1972), 4.




various activities which comprise the functions of that particular agency.
Consequently, the inherent organic relationships among the resulting body of archival
material are conditioned or established through those structures, functions, and
activities, and the way in which they ére formed or carried out, specific to that
agency.'' Acceptance of such an understanding, in which the archival document is
firmly placed "in the heart of a functional process"'?, demands that the archivist
analyze the structure, functions, competences, and activities of individual record
creators "if the full contéxt and meaning of archival documents is to be
understood.""?

When the terms structure, function, competence, and activity are used in
developing an administrative context, such as they are here, a concept of relatedness
arises. In other words, an archivist is likely to think of how the individual
constituents are related to one another when specific issues of structure, function,
competence, activity, and form (when the analysis of the documents eventually takes
place) are raised. The method or instrument through which the archivist proceeds to
examine the various. relationghips among the creating body’s inherent elements of

structure, function, competence, and activity is that of a functional analysis.

""" A Study of Special Archival Science on an Organization and its Records", 1.
This citation refers to a syllabus provided as part of the course materials for Archival
Studies 505 - “Canadian Government Records’ that was taken as part of the Master of
Archival Studies program at the University of British Columbia.

‘12Michel Duchein, "Theoretical Principles and Practical Problems of Respect des
fonds in Archival Science," Archivaria 16 (Summer 1983), 67.

BTerry Eastwood, "General Introduction," in The Archival Fonds: from Theory to
Practice, ed. Terry Eastwood (Canada: Bureau of Canadian Archivists, 1992), 5.




~ A functional analysis is the study of an administration in a systematic and
comprehensive manner, through the examination of these constituent elements
(function, structure, competence, and activity) and how they are related. This
investigation also analyzes and incorporates applicable mandates, laws, and
regulations. The product of such an analysis provides the archivist with a range of
knowledge about the organization or agency that has been studied. This knowledge
is critical, for,

as context and iﬁterrelationship between records qualify archives, in

order to evaluate them, the archivist must understand in the most

general and assimilative sense, the social, political, legal, moral,

geographical, and cultural context which influenced their creation.

A functional analysis thus provides a systematic way of reasoning for the
archivist to understand the archival material at hand and proceed with the treatment
of it. The benefits of such an approach are emphasized when one considers that it is
changes in

structure, function, and activity [as well as] the complexities of

relationships, both internal to the whole and external to related

archives, [that] is essentially what complicates the archival processes of

appraisal, arrangement, description, and reference.'®

Archivists, with their perspectives on context and evidence, rely heavily on

their ability to analyze the information that they have derived from their analysis of

the administrative structure, functions, competences, activities, and procedures of the

"“Victoria Blinkhorn, "The Records of Visual Artists: Appraising for Acquisition
and Selection" (M.A.S. thesis, University of British Columbia, 1988), 39-40.

1" A Study of Special Archival Science on an Organization and its Records", 1.



agency at hand.'® In other words the archivist "must become knowledgeable about
the history, structure, functions, objectives, and activities of the creator of the
records."” The key terms of analysis, however, are those of function and
structure.®

Before one can begin to investigate functional concepts and how they relate to

specific agencies there must be an understanding of the mandate under which that

- specific agency is operating. A mandate is the general authority under which an.

agency or person admiﬁisters certain matters and is, in essence, what permits that
agency or person to undertake a function or set of functions, along with their
component activities, in society.' In order to receive such authority to function,
however, this mandate must be officially recognized by the society in which the
agency is operating. In turn, many mandates are accompanied by a related mission.
statement or corpbrate vision, which is the agency’s specific statement of guiding

values, but it is the mandate alone which grants the agency the authority to function.

'%John McDonald, "Archives and Cooperation in the Information Age,"
unpublished paper presented to the Joint Session of the Association des archivistes du
Quebec, the Association of Canadian Archivists, and the Society of American
Archivists, held in Montreal, September1992, 6.

"7Blinkhorn, "The Records of Visual Artists: Appraising for Acquisition and
Selection," 40.

®Terry Eastwood, "General Introduction," in The Archival Fonds: From Theory to
Practice, 4. Determining the way in which these elements are fused in an
administrative body is the elemental goal of most functional analyses.

“Michael Gourlie, "The Records of Lawyers: Archival Appraisal and Access,"
(M.A.S. thesis University of British Columbia, 1994), 11.
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Subordinate to the mandate and stated mission is a set of goals or aims which
are broad but definable aspects of the mandate/mission statement. The subset of each
of these goals are objectives which may be defined as the specific measurable
qualities of a goal. That is to say that each objective equates to the accomplishment
of a specific purpose that is necessary to achieve the stated goal. In an operational
sense these objectives are known a§ functions.

A function may be defined as the whole of the activities, considered abstractly
and independently of th~e specific organs or persons who carry them out at any given
time, necessary to accomplish one purpose.”® Each of the activities that together
constitute the function, in furn, follow policies and procedures.?’ Procedures
constitute the formal sequence or process of steps and stages through which the
organization achieves its practical aims. It is the execution of these policies and
procedures, in the form of practical activities which in turn involve transactions, that
leads to the creation, accumulation, and use of récords.

Such an understanding, however, is only a common starting point in the
methodology archivists must. use to examine the role of function in the workings of
administrative bodies in general and in the creation of records in particular. When
applied in specific instances, archivists must complement this definition of function

with an understanding of the context of the creating body itself. That is to say that

2University of British Columbia, School of Library, Archival and Information
Studies, "Select List of Archival Terminology," s.v. “function.’

ZPeter Sigmund states that ". . . almost all activities of an administration can be
reduced to procedures, set out in instructions and regulations." Peter Sigmund,

"Form, Function and Archival Value," Archivaria 33 (Winter 1991-92), 144.
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the above definition of function, in which it is defined as an abstract notion,
obviously cannot be construed as rigid and unchanging, rather, it must take the form
of a flexible template in which the vagueries of specific organizational structures and
cultures are acknowledged and explained.

This approach to the concept of function arises through the realization that the
specific context of a record keeping system, established as part of the archivist’s

analysis of the functional environment, directly affects the identification of the

* resultant functions. This process of identification is forged through the link between

function and the related concept of competence. Competence is defined as "the
authority and capacity of carrying out a determined sphere of activities within one
function attributed to a given office or individual."?? The link in the relationship
between a function and a competence is the juridical person because it is a juridical
person who "carries out certain duties and reéponsibilities within a specified
function."? The process of identification, then, invo_lvés taking the concept of
function, as an abstract notion involving the whole of the activities, recognizing and
developing the various sous;functions associated with it (through the determination of
the various spheres of adivities within it), and then tying in the associated/relevant

competences responsible for those activities. As such, we may speak more of the

22l uciana Duranti, "Diplomatics: New Uses for an Old Science (Part 1il),"
Archivaria 30 (Summer 1990), 19 n. 10. '

BDonna Humphries, "Canadian Universities: A Functional Analysis," (M. A. S.
thesis, University of British Columbia, 1991). A juridical person, as defined by
Luciana Duranti, is "an entity having the capacity or the potential to act legally and
[is] constituted either by a collection or succession of physical persons or a collection
of properties.” Luciana Duranti, "Diplomatics: New Uses for an Old Science (Part 1),"
Archivaria 28 (Summer 1989), 25 n. 20.
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characterization of function rather than the definition or identification of function as
we are characterizing the function through its more tangible constituent elements of
competences, juridical persons, and activities.?*

The relationship flow that has been developed thus far is that of function ->
competence (with associated juridical persons) -> activity. This flow of related
components or elements must also necessarily acknowledge or include the element
of accountability . The element of accountability enters into the above equation at the
competence stage for it ‘is here, in the form of the juridical person, that the authority,
capacity, and responsibility for ongoing activities resides.

The characterization of function through competences and activities, as
described above, is strengthened through the recognition of how the element of
accountability is fused into the records creation process. This is‘ because records are
evidence of transactions and are preserved for, among others, reasons of
accountability, the degree of which may vary but not disappear. As such, the
concept of accountability directs the functional analysis to be more competence
specific for it is the idéntiﬁcétion and preservation of records of evidential value that
is primary to subsequent stages of the archivist;s treatment of the records.
Accordingly, .the importance of a functional analysis is emphasized through the

manner in which it details the areas of the organization where the operational

*In his article "What, If Anything, is a Function?" Chris Hurley states that "it is [a
primary function’s] exclusive association (at a single point in time) with an actual
administrative unit which gives it a ‘reality’ denied to other functional statements
which are constructs.” Chris Hurley, "What, If Anything, is a Function," Archives and
Manuscripts, vol. 21, number 2, 213. '
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accountability for eath function resides.”® This emphasis on competence and
accountability obviously increases in significance when the creating body under study
is part of delegated hierarchy. This is especially true with respect to those entities that
are considered sovereign, to various degrees, within their relative spheres of
authority.?¢

Directly related to, or subsumed within, the above exploration of function is
the concept of a "functional hierarchy" or, alternatively, a "hierarchy of functions".
The introduction of sucﬁ a concept is intrinsically linked to the understanding that
each functional area is, in fact, rhade up of various sous—functioﬁs and, in much the

same sense as the concept of a "hierarchy of fonds"?’, we may speak of a

»The necessity that records with strong evidential value be preserved, regardless
of whether there is a present need or use for them, is partly an issue of
accountability. Records, particularly dispositive records, are the physical manifestation
of facts. If the records are destroyed, it is the facts which are lost. Accordingly, we
must know where in the organization records of prime evidential value are being
created, accumulated, and used so that we may preserve them as evidence of those
actions and transactions.

26As Terry Eastwood has pointed out, "the main relationships of external structure
are established in the process of delegation of authority [from which accountability
arises] and function. Authority and function are fused in formal organizations like
governments and corporate bodies, but are separable in abstract terms. Each
administrative body and each person holding a position in it is given authority to act
and acts to carry out activities functional to the broad purposes of the organization
and to the specific responsibilities assigned to the body or person. Within
organizations, any body delegated authority and functional responsibility and given
the power to act under those terms is an agency. The difficulty is that authority
relations and functional relations influence the structuring of agencies in different
ways." Terry Eastwood, "General Introduction", 4.

¥"Hierarchy of fonds" is the concept where certain administrative structures may
contain more than one fonds, as defined through the criteria set forth in Duchein,
due to their organizational (ie. authority and accountability) structure. An example of
this would be a typical university where the structure would be; University -> Board
of Governors -> President -> Faculty of Arts and Sciences -> Dean of Arts ->
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progression or scale of functions based upon a relative order of authority relations
within the agency at hand. The relative effect upon the author of the functional
analysis is that he or she is left to the task of incorporating either a maximalist or a
minimalist approach to the designation of functions within the organization or
agency.?? The question to be asked, then, is are there to be a few general
(maximalist) functions or are there to be many specific (minimalist) functions and
what are the links between them.

In order to answér this question the archivist mﬁst, of course, incorporate the
intrinsic organizational elements of the specific agency under study. Just as
importantly, however, the archivist must take into account the precise intent or
purpose of the study. If the functional analysis seeks to analyze organizations,

professions, or agencies generically, as does this one, or is, in other ways, intended

Department of History. In using Duchein’s criteria,records at each of these levels may
be classified as an independent and complete fonds yet they remain strictly related
through their hierarchial relationships. In the archival world the resultant dichotomy
is the differentiation between "maximalist" (ie. large fonds) or "minimalist" (ie. small
fonds) approaches. For an abstract of the maximalist/minimalist debate see Terry
Cook, "The Concept of the Archival Fonds: Theory, Description, and Provenance in
the Post Custodial Era" in The Archival Fonds: from Theory to Practice, ed. T.
Eastwood (Canada: Bureau of Canadian Archivists, 1992), 52 - 64.

In his analysis of the notion of "function" Chris Hurley compares such a
hierarchy of function to the taxonomy used within the natural sciences where
specimens may belong to the same or different subspecies, species, genus, or
phylum. Following upon the idea of breaking functions down into categories and
hierarchies Hurley goes on to state that "any functional expression can be broken
down into more specific aspects or drawn together with closely related functions to
form a larger ‘generic’ unit." Hurley, "What, if Anything, is a Function," 213.

®Hurley concurs with this dilema by stating that "it is we who decide what to
include and what to leave out of a functional [analysis] (though we must be guided
by reality, the boundaries are ours to determine)." Hurley, "What, if Anything, is a
Function?", 214.
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to be more historical in focus then the course of inquiry should tilt more towards the
maximalist side of the spectrum. A functional analysis based upon an administrative,
legal, and historical investigation of a particular class of organization, agency, or
profession must adopt a maximalist approach so as to accommodate the vagueries of
organizational change and thus direct the study to the essential nature of the class in
question.

If the analysis is to be focused on more specific entities or is to determine
specific records managément requirements, such as the development of a records
classification system, then the identification of functions should proceed with a strong
minimalist approach. An example would be a functional analysis directed towards
the lower or subordinate levels of a large corporation or government department.
Given the reality of the body’s delegated status within the greater whole the intent
" would have to focus on that agency’s relatively more specified functions.

A final point, perhaps, is the need to understand, and thus incorporate into the
analysis, the difference between facilitative and substantive functions. Substantive or
primary functions are those functions which directly contribute to the agency’s ability
to meet its mandated objectives. In turn, facilitative or secondary functions are those
functions which allow the substantive functions to take place.”” Given the focus of
this thesis the functional analysis undertaken in the following pages will concentrate

primarily on the identification and elucidation of substantive functions.

®Fastwood, "General Introduction," in The Archival Fonds: From Theory to
Practice, 11.
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Using the processes and methodology discussed above this thesis will examine
the functions of British Columbia school boards. To begin this analysis chapter one
will establish the legal status of Canadian school boards in general and British
Columbia school boards in particular. The second chapter will provide an historical
overview of the statute law in British Columbia that has helped to shape school
boards into the governmental agencies that they are today. The third chapter,
following upon the findings and observations of the first tw.o chapters, will detail the

functions and competehce of British Columbia school boards as they exist today.
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CHAPTER ONE

THE CONSTITUTIONAL AND LEGAL STATUS OF SCHOOL BOARDS

IN BRITISH COLUMBIA

This chapter sets out to examine the way in which the authority for the
governance of public education in British Columbia has been delegated to school
boards. A logical startiﬁg point for determining the legal status of local school
boards, within the public school system of British Columbia, is to study the
component relationships inherent to the Province’s system of education as set forth in
Canadian law.

The British North America Act, 1867 (now the ConstitutionlAct, 1867)
remains the Iegal foundation upon which the Province, through the promuilgation of
successive school acts, has developed its modern school system. The Act of 1867
granted sovereign power over educational matters to the original signators’ provincial
legislatures through the proQisions stated in Section 93 of the Act. These
constitutional provisions immediately became legally applicable in British Columbia
upon the passing of the Act of Union in July of 1871. Section 10 of the Terms of
Union provided that the articles of the British North America Act should be
applicable to British Columbia as}if the former colony "had been one of the Provinces

originally united by the said Act."’

'Imperial Order-in-Council, Terms of Union, 16 day of May, 1871.
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Section 93 of the British North America Act of 1867 states:

In and for each Province the Legislature may exclusively make
Laws in relation to Education, subject and according to the following
Provisions:

(1) Nothing in any such Law shall prejudicially affect any Right or
Privilege with respect to Denominational Schools which any Class of
Persons have by Law in the Province at the Union:

(2) All the Powers, Privileges, and Duties at the Union by Law
conferred and imposed in Upper Canada on the Separate Schools and
School Trustees of the Queen’s Roman Catholic Subjects shall be and
the same are hereby extended to the Dissentient Schools of the Queen’s
Protestant and Roman Catholic Subjects in Quebec:

(3) Where in any Province a System of Separate or Dissentient Schools
exists by Law at the Union or is thereafter established by the Legislature
of the Province, an Appeal shall lie to the Governor General in Council
from any Act or Decision of any Provincial Authority affecting any Right
or Privilege of the Protestant or Roman Catholic Minority of the
Queen’s Subjects in relation to Education:

(4) In case any such Provincial Law as from time to time seems to the
Governor General in Council requisite for the due Execution of the
Provisions of this Section is not made, or in case any Decision of the
Governor General in Council on any Appeal under this Section is not
duly executed by the proper Provincial Authority in that Behalf, then
and in every such Case, and as far only as the Circumstances of each
Case require, the Parliament of Canada may make remedial Laws for
the due Execution of the Provisions of this Section and of any Decision
of the Governor General in Council under this Section.

The exact nature of the wording found in Section 93 is important as the responsibility
for education is clearly assigned to the individual provincial legislatures (subject only
to the provisions of the Section) and not, for example, to the Lieutenant Governors of

the provinces, the respective Departments of Education, the teachers, the local

2Section 93, British North America Act, 1867. This act is also subsequently
known as the 1867 Constitution Act.
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trustees, or any of the Federal government’s agencies.> The provincial legislatures
alone have been granted absolute discretion in this matter. |

A second significant point to note in Section 93 is that the language of the
statute is permissive in that it states that "the legislature may exclusively make faws .
.. ." An exact interpretation of this phrase indicates that individual provinces may or
may not choose to exercise the educational ;uthority which the British North
America ‘Act has assigned to them. If the individual Iegislaturé chooses to exercise its
option in this regard, as‘ each provincial Iegislature in Canada has, it may then do so -
in whatever manner it deems appropriate.*

This discretionary power, and how it has been subsequently exercised by the
individual legislatures, is significant in that it is the provision through which the
position, role and, in fact, the very existence of school boards is governed. It is this
clause alone which permits the legislature to choose and implement both a system
and structure of education within that individual province.

In accepting the constitutional responsibility for providing public education in
the province, the Iegislature ~is confronted with the task of establishing an appropriate
and practical educational structure. In the face of such a responsibility legislatures
are confronted with two antithetical options. The legislature may choose to

implement a completely centralized system in which there are no school boards, all

3F. Enns, "School Law and the Board" in The Organization and Administration of
Education in Canada, eds. E. Hodgson et al (Edmonton: University of Alberta, 1976),
313.

*F. Enns, "School Law and the Board" in The Organization and Administration of
Education in Canada, 313.
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delegated power being held by the legislature, perhaps with local administrators
directly appointed by the legislature as agents. Conversely, the legislature may
instead choose to set up a completely decentralized system in which the entire
mandate of providing public education is "assigned to local bodies such as churches,
municipal governments, or even school boards."> All provinces have, in fact,
created education systems in which the division of educational responsibilities are
pértly centralized and partly decentralized.

| The authority assigned to the legislatures through Section 93 also allows that
the legislatures may, at any time, amend or otherwise‘ modify existing statutes and -
thus change the relative proportion of central and local control. In theory, a
legislature may even abolish the province’s existing education system entirely, but
this eventuality is unlikely. The power of the provincial legislature to pattern and
control education in any manner it desires is thus absolute.®

Because of the many obvious logistical and practical constraints, the provincial

legislature cannot directly manage the administration of a province-wide system of
public education.” Instead, fhe Iegislature delegatés some of its responsibilities to

designated agents and directs the province’s educational system by administering it

3F. Enns, "School Law and the Board", in The Organization and Administration of
Education in Canada, 313-314.

Stephen ). Knezevich, Administration of Public Education, 3rd ed. (New York:
Harper & Row, 1975), 207.

The variety of factors that contribute to this include the fact that the legislature
sits for only a small part of each year, it cannot normally be concerned with
administrative trivia, and generally lacks the professional expertise to maintain close
administrative control over all departmental operations.
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through these agents. The legislature creatés these agents to act on its behalf by
assigning certain functions to each through appropriate legislation. In British
Columbia these delegated agents are the Provincial Department of Education and the
local school boards, each of which are created by acfs of the. legislature, are
responsible to the legislature, have certain obligations imposed upon them by the
legislature and are, accordingly, granted certain powers to aid in the carrying out of
these obligations.® The delegation of authority in this manner allows the Iegislaturev
to confine its attention, in the field of education, primarily to the setting of regulating
policies through the promulgation of legislative acts.

The legislature’s ability to delegate in this manner is subject to the c'ioctriner_f
parliamentary sovereignty. Under this doctrine only the Parliament of Canada and the

respective provincial legislatures "are constitutionally able to conduct this delegation

~ process,” subject to certain legal constraints.® A further consequence of the doctrine

of parliamentary sovereignty is that the delegated body may not re-delegate to a
second. inferior body.'® The class of statutes through which legislatures delegate

authority to an inferior body is known as primary or enabling legislation. The

8F. Enns, "School Law and the Board", 314. Delegation may be defined as the
method by which authority is both conferred and defined. As in all instances where -
a sovereign body has delegated responsibilities to a lower body, ultimate
accountability remains with the premier agency/officer. This is especially important
in a parliamentary system where, for example, the Minister of Education, an officer of
the legislature, must be able to answer to the legislature (the people) for the state of
education in the province.

°Gerald L. Gall, The Canadian Legal System, 3rd. ed. (Toronto: Carswell Legal
Publications, 1990), 353.

"“Gall, The Canadian Legal System, 354. This is known as the doctrine delegatus
non potest delegare (a delegate may not re-delegate).
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implications of the doctrine of barliamentary sovereignty, as it directly relates to
school boards, will be developed later.

The principal act through which the British Columbia legislature delegates
authority in the area of education is the School Act. It is the enabling legislation for
the creation and existence of both the Department of Education and local school
boards.

In discharging its constitutional responsibilities for education through the
delegation of certain poWers and functions to the Department of Education and
school boards, the legislature is operating on the understanding that some elements of
government are more responsive to community needs, and therefore more effective, if
they are positioned closer to the people who are actually being directly served. It is
also clearly desirable that local citizens be able to exercise some role in the
determination of both the quality and kind of education that is to be provided for
their children.” In this system of educational governance the law provides for an
electoral mechanism through‘ which the local people may select those who are to act
as the educational representétives of the community. It is important to note that the
legislature is not divesting itself of any of its plenary authority and accountability as a
result of these actions but is simply creating what it judges to be the best‘
infrastructure through which to accomplish its constitutional responsibillity for public

education. Further, the delegation of authority by the legislature in this manner

""Report of the Provincial Advisory Committee to the C. E. A. - Kellogg Project in
Educational Leadership, School Organization in British Columbia, (Victoria:
Department of Education, 1952), 36.




22

allows it to be both sensitive to the political process as well as responsive to those
forces that come to its attention as a result.'

School districts may indeed be characterized as "instrument(s] created to
facilitate the realization of a definite governmental purpose."’® The paradox found
in the delegation of authority described above is that while school boards are the
governing bodies of local school districts they are, in reality, "agents of the [province]
responsible for local education [and] are not free to exercise unfettered discretion on
behalf of their local coﬁstituencies; they must act within the parameters established

by the [province]."™

The local school board provides citizens with ready opportunities for dialogue,
debate, influence and direct involvement in education, in a setting where, as in most
jurisdictions in North America, access to senior government is more difficult. British

Columbia, Royal Commission on Education: Support Systems for Learning;
Governance and Administration, vol. 6 (Victoria: Queens Printer, May 1988), 12.

¥Knezevich, Administration of Public Education, 207. We can say that the
legislatures have established school districts and their controlling boards, through the
enactment of certain laws, which allow the boards to act on their behalf in carrying
out their constitutional mandate with respect to education. "The system of local
governance of education through publicly elected boards of school trustees,
mandated by the provincial government through legislation and other public policy,
and by the local community through the electoral process, has served education

well." British Columbia, Royal Commission_on Education: Support Systems for
Learning: Governance and Administration, vol. 6, 22.

*C.). Russo, "The Legal Status of School Boards in the Intergovernmental System,"
in School Boards; Changing Local Control, ed. PF. First and H.J. Walberg (Berkeley:
McCutchan Publishing Co., 1992), 3. School boards may, in fact, be characterized as
provincial agencies with local jurisdictions.



23

In most provinces, including British Columbia, the respective school acts
clearly declare school boards to be corporations or corporate bodies.'”> None,
however, distinguishes them as to exactly what type of corpbration they are intended
to be.'® For the most part, this question has been left for the courts to decide upon
and, as a result, historically there has been considerable contention by the courts, in
both the United States and Canada, as to the exact nature of the corporate entities
created for the purpose of providing public education. The prevailing judicial
opinion in both Canada- and the‘ United States, as evidenced through a vast body of
court decisions, has seen school districts classified as public corporations in general
and, more specifically, as quasi-municipal corporations due to the nature of their
restricted powers.'”” How this consensus was reached and what it means with
regard to the legal status of local school districts and their controlling boards is of
some importance.

In order to establish clearly the nature of local school districts as quasi-

municipal corporations, and how they specifically differ from private, municipal, and

15School Act, 1989, Section 85. (1) The trustees elected or appointed under this
Act for each school district and their successors in office constitute a board of school
trustees for the district and are a corporation under the name of "The Board of School
Trustees of School District No. 1 (Fernie)" (or as the case may be).

'*The British Columbia Interpretation Act, under which the School Act falls,
defines "corporation" as "an incorporated association, company, society, municipality
or other incorporated body where and however incorporated, and includes a
corporation sole other than Her Majesty or the Lieutenant Governor." As a point of
reference, Black’s Law Dictionary identifies and defines over twenty different varieties
of corporations each with resultingly different powers.

M. K. Remmlein, The Law of Local Public School Administration (Toronto:
McGraw-Hill Book Company, Inc., 1953), 8.
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other public corporations, one must first determine the nature of corporate entities
themselves. A corporation may be defined as;

[aln artificial being or legal entity created by or under the authority of
the laws of a state. Such an entity subsists as a body politic under a
special denomination, which is regarded in law as having a personality
and existence distinct from that of its several members, and which is,
by the same authority, vested with the capacity of continuous
succession, irrespective of changes in its membership, either in
perpetuity or for a limited term of years, and of acting as a unit or
single individual in matters relating to the common purpose of the
association, within the scope of the powers and authorities conferred
upon such bodies by law.'®

Such a definition, though true to local school boards in all respects, is much too
general, within the constraining eye of the judicial system, to be of specific
application to local school boards. That is to Say that the differences which exist
both between and within private and public corporations are not made readily
apparent through this definition.” The point of analysis must be made more
specific. A first step in this regard is to examine those attributes common to public
corporations as these are clearly the most applicable to school boards.

A public corporation may be defined as;

an artificial person (e.g. municipality or a government corporation)

created for the administration of public affairs. Unlike a private

corporation it has no protection against legislative acts altering or even

repealing its charter. [They are] instrumentalities created by state,
formed and owned by it in public interest, supported in whole or part

'®Black’s Law Dictionary, c.v. ‘corporation’, 237.

YAn example of the differences between a private corporation and school boards
is that while the former has certain incidental or assumed powers which are
necessary for its operation, a school corporation does not have any powers which
have not been expressly assigned to it.
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by public funds and governed by managers denvmg their authority
from state.?’

With respect to this definition it is clear that local school boards are indeed public
corporations. It must be understood, however, that not all public corporations are the
same and although all school boards enjoy this status, the same as municipalities and
all other public corporations, they are not to be considered equal in all regards.

The differences between municipal and school district corporations have also
been articula@ed through common law. Legal opinions, as expressed primarily
through the courts, have continually emphasized the fact that although the two
corporations may carry out local 