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Abstract S : R e

At present the law of flduc1ary obllgatlons is- at a
crossroads in ‘Canada. An expanSLOnlst approach advocates
recourse to thls doctrlne whenever a remedy is de51red.: The
opposing argument, which percelves the flduCLary obllgatlon
in -~ a tradltlonal way, suggests that ~the flduclary
relatlonshlp is only the’ hlghest in a serles’ of: ever
1ncrea51ng standards of honesty required between partles.“Av

brief examination of these contendlng p051tlons w11l 1ead to ‘g

the 1mportant questlon of permlttlng this equltable doctrlne -

to operate within the parameters of a commerc1a1 context. ;‘“

The courts have tradltlonally been reluctant to extend

general equltable doctrlnes lnto the commerc1a1 world The'

underlylng,r asons for thls dlSlDCllnatlon w111 be sought.;»‘

If any of these teasons are found to contaln any ]ustlflable_td‘

~concerns, .alternatlves to the total exclusxon of “the

‘flduc1ary relatlonshlp will be sought.

The methodology for thlS thes1s ls clear,fltlls the

close analyt1cal examlnatlon of cases to dec1de 1n whlch

‘,dlrectlon the law should develop and what"have been t e

points of departure for thls area of 1aw ‘ Thls emphasls;
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suggested by the recent caselaw for the determlnatlon of the

presence of a flduclary relatlonshlp.
Flnally the varlous remedles avallable to the couxt:‘

upon the determlnatlon that a flduc1ary duty has been:

breached needs to be examlned, as the varlous remedles whlch,‘;

may - be ordered can have dlfferlng consequences, partlcularly'fv
upon  third partles,v especlally when the flduc1ary

relationsiip is within,a commerclal context;




Table of Contents
Abstract . ..
Table of Contents

CHAPTER I :
INTRODUCTION . . .

1. Introductlon.,. R N S
2. - The Fiduciary Concept e e e e T e
3. 'The Function of the Fiduciary Obligation

CHBPTER II . . T
THE EXTENSION OF- FIDUCIARY OBLIGATIONS - :
INTO A COMMERCIAL SETTING /v v o veie w0 v e te e e e

1. Introduction . . v i s it iEnn o
2. Recent.  Caselaw Involv1ng the Appllcatlon of:

Fiduciary . Principles tO‘v,a:v>Commerc;alj} '

. Environment: . .". .. ..
3. -Conclu81on e

CHAPTER III ‘, P e
THE DEVELOPMENT OF AN AUSTRALIAN .
| COMMERCTAL OPPORTUNITY DOCTRINE . ..

1. Introductlon . ,];;,";,;“;’; e e e
©2.0 . Buthority ' for: an Australlan Commercial
: .Opportunlty Doctrine . oo : e e
a. . Introduction .‘;I. ;,; v or
“b,.  Rule’against’ Mlsapproprlatlon: f Assets
“c.. .~ The Conflict Rule .
d. . The Profit:Rule ' ..
e. ' Fulfillment . of:
. Opportunity Doctrlne
- £, Conclusion ooeieie e
gScope ‘of the Proposed Doctrlne
“i'a. s Introduction
= b  What: Bu31nesses WOuld be Covered_by the
Doctrine? ...~ . o etiel e
‘c. “-Who'Is a Commerc1algF1duc1ary?
».Defences e e
Al Introductlon
b yRe51gnatlon
-¢, . Inability: tO‘Take the Opportunlty and'No
Dol ~Damage Suffered
d Ratlflcatlon
‘;Conclu51on i




CHAPTER IV
REMEDIES FOR A BREAC‘H OF A
FIDUCIARY OBLIGATION IN A COMMERCIAL CONTEXT

b.

CHAPTER: V

CONCLUSION .
BIBLIOGRAPHY

TABLE OF CASES

,Introductlon ‘ ,

2. .“Quantification of the Galn of the Defaultlng

- Fiduciary.: : :

3.7 Remedles .
‘ Introductlon o

Types of Remedles

4, Conclu310n




Chapter ‘I

Introduction - '

1. Introduction.er
Referrlng to the 1aw of flduclary obllgatlons Sir‘
Antbony Mason,. Chief Justlce of the ngh cQurt of Australla,

recently stated that

.ve thls rlch ~ore body has been almoet,‘fullf”

_ explored"1 S i e ~f?f‘j,,‘ S e
If this statement neans - that the fldu01ary law concept 15
'settled then it. 1s arguably accurate 1n terms of the
'Australlan jurlsdlctlon. But, it is certalnly 1naccurate ln
the Canadian context,‘where the struggle to determlne the
‘essence of the flduc1ary obllgatlon ls an ong01ng one.~ The

_great modern theme of the’ law, the movement from contract

“to- status, rever51ng Slr Henry Malne s famous dlctumﬁls

reflected in the law pertalnlng to the f1duc1ary obllgatlon.

One partlcular battleground w1th1n thls general area 1s'that

of the relevance of the f1duc1ary rubrlc to the commerc al

env1ronment. It is to thls questlon that thl‘.

. dlrect its attentlon.

1"Foreword"'(19a9)’12 UNSWLJ 1at 1

S ,,“"’see Frledmann Law -in ‘a’ Changlng'Soc1etz,2nd‘Ed1t10n
' }(New York- Columbla Unlver51ty_Press, ;1972):at 'pp.119-20:"and




2. The Fiduciary Concept

It is essential to commence ‘an examination of the
appropriateness of the fiduciary obligation to commercial

relationships by grasping‘ what * 'is ‘meant by the term

fiduciary. Within the parameters of the commerclal sphere»,
it is doubly important to deflne the term f1duc1ary because"

the traditional categorles of flduc1ar1es, such as trustee—"

beneficiary and sollc1tor—c11ent, ‘do ‘not” ‘contain - the novel
and often sui generis:relationships\constantly belng spawned

by the commercial world.

Generally, a fiduciary is a person who must put’
another’s ‘interests ~ ‘above or. equal‘rto his.'or';herr own. .

Unfortunately, uncertalnty pervades the entlre area of the‘

law of flduclarles. As Slr Anthony Mason has stated-;

‘"The flducrary relatlonshlp is'a- concept 1n search
of a prlnc1p1e ‘

Thls lack of ' a unlfylng pr1nc1ple, tylng together the 1aw ofhs]"

‘flduclarles, was expressly recognlzed by Professor Paul Flnn;'ifrV

in hlS semlnal work Flduc1arv Obllqatlons, , ln whlch heffi,js

concluded that there was no. central plvotal concept,

'collectlon of unrelated rules, 11nked only by the generlc

tltle of flduc1ary obllgatlons. Thls open—endedness"of

3"Themes‘ and Prospects" Essays ‘in ~Egu1ty"b

1’jP Frnn (Sydney- Law Book Co.,

“(Sydney- The Law Book Co. t d

5IbJ.d pp 1 2.;‘




The power, whlch may,be,allegal power,

the fiduciary concept has been explicitly’recoghized by the -

courts®and by academics.’ Shepherd  explains
difficulty in locating 'the key ‘notionv by rpointing. to-
historical problems, the diverse range of 'Jsocial'
relationships to- which the law of flduc1ar1es has beent
applied and the varled content of the duty imposed once the

fiduciary relationship has ' been identified.B ' ﬁoweﬁer,

these difficulties  have not "prevented persohs
attempting ' to 1solate the common element of . flduc1ary'

relationships. ‘, ‘
A Canadian writer, Shepherd,‘.hae ‘argued’ ‘thetv the

fiduciary principle-is property-based. Vhe'states thét‘

"A fiduciary relationship < exists whenever any

person acquires a power of any type on condition:
that he also receives with it a duty to exezcise-

that . power :in the best 'interests: of another, and
the ' recipient of ‘the  'power - exercises ' that
power, " , B R A e

The author descrlbes thls as the theory of encumbered power.;

Sfor example, Canadian .Aero Services Ltd.fv;fbVMallev R

such as a’ power offf

(1984) 40 DLR (3d) 371-at 383, Tufton v. Sperni [1952] 2 TLR: .. "
516 .at 522, Engllsh v. Dedham Vale: Propertles [1978] l’All‘.ﬂi
ER 382 at 392. ‘

for' example, Goff and Jones The Law of Restltutlon 3rd,'

Edition, (London' Sweet and Maxwell, 1989) at 632 634.;H

; 8Law of Fldu01ar1es (Toronto' Carswell 1981 at'

_ "Ibid and "Towards ﬂa“ Unlfled cOncept of Flduc1ary
Relatlonshlps" (1981) 97 LQR 5l :

10Supra Note 8 at 96..




to, but actually is, property. The transferee, or

recipient, 'is the legal owner and the transferor tthe

beneficial  owner.  However, this  approach- by Shepherd has

been convincingly criticised by Lehane,®‘ and Finn"' and -

Weinhara!d haranaa Af  +ha  eamachgt bizarre ‘notion O‘f

property that it is forced to utilize,

Vinter has pinpointed the unifying notion as undue

influence,'* but. it  is open tc serious question whether

“this approach can adequately deal with cases where the

fiduciary acts without any interaction with the'beneficiarye

and without any detriment to what person. Gareth Jones in

an 1nfluent1al article® advanced the argument that the

notion of “unjust enrichment 15 at the centre of the
fiduciary principle.: - The obvrous dlfflculty w1th this is

that it is clrcular in’ reasonlng. A person is ‘not perm;tted :

to retain a gain that he or she has made from a nartlcular

transactlon because he or she is-a flduCLary, and the reason

why he or - she is a flduc1ary 1s because 1t would be unjustf

1 Book Revrews" UNSWLJ 7 (1984) 396.

12Supra Note 4 at 31 132.n

11.

“n_ Treatise on the lstogx and Law. of Flduc1arg‘“
Relationships and Resultlnq _Trusts ~ 3rd | Ed..  ‘(London::

Butterworths, 1955)

Duty

: 15"Unjust Enxlchmentr and the' Fiduciafy{e'”
‘Loyalty" (1968) 84 L Q. Rev. 472. IR R ot

. ,

appointment., or 2 wractical rcower. is not slmply analogous'

LBt phe F1duc1ary Obllgatlon" (1975) 25 U of T L J. 1 ate s




‘ , : .5’:“
for that person to retain that gain. Another ‘a\ppro‘ak’c‘h;‘vkha’s
been: suggested by Flannlgan.“ He defines a flduClary as‘
one who has, cr is assumed to have,‘eccess to the assets of

a trusting 'party; .However,t a;s ‘Chief. ‘Justice Gibbs” pointedf

out in’ Hospital Products Ltd .v.’ Um.ted states Surglca :
Corgoration17 rsubjeotive trust fis~‘ nota*~aj necessary.
1ngred1ent in tradltlonal category cases.

Certalnly -one of the nost popular »and : recent

nominations for the underlymg prlnrlple xof 'r.he flduclary'g
obligation has been "the notien of vulnera}.xtl ’Ly. ,_ﬁ;‘l‘hls"
concept: was glven ]ud1c1al force recent] wuen :Lt was

articulated by Madame Justlce WJ.lson ln Fw;ne v\ Sm:Lth “,_

and this was subsequently endorsed J.n uAC Mlmerals Ltd v.‘,‘

Internatlonal Corona Resourr-es Ltd 1, WJ.lson J. held that

(1) The flduclary has scope mr the exerc:.se

of ‘some discretion or powar.. ..
(2) The fiduciary can. unllaterally exerclseu

that' pawer or .discretion iso .as ' to affect : sthew o

“benaficiary's legal or practlcal interests. .y
{3) The beneficiary is Ppeculiarly: vulnerable “

to or-at-the mercy of the: flducxary hold.mg the‘

dlscret'lon or- power n20

'16 "

The Flduc1ary Obllgatmn“' (1989) 9 OJLS 285._
,-;”(1984) 55 ALR 417 at 433:'“

‘{“(1988) 42 DLR (4th) 81 at. 99

«a“(1989) 61 DLR (4th)*14

?"Supra Note 18 ‘at 99..




In‘ithe Supreme Court of ;Canada’sl_decision in LAC

Minerals the majority® held that

"It is possible for a fiduciary relationship to be . .- it
- found through not all of these characteristics are P '

present, - nor - will ~ the ‘presence ~ of . these-
ingredients invariably 1dent1fy the ex1stence of a
fiduciary relatlonshlp.‘ ,

The one feature, however, whlch is conSLdered to;.
be  indispensable ' to - the ' “existence - of .. the .
relationship, and which is. most relevant in. this.
case, is that of dependency or vulnerability."®#

However tempting thiS'maY‘at first:glance,seem:tovbe,f«

on reflection, on ‘its ~own vulnerablllty ls 1nadequate tow

catch -all  the tradltlonal relatlonshlps desrqnated vaskb

flduc1ary. Of even greater concern 1s that 1f vulnerabllltyv

-~ is the sole crlterlon many relatlonshlps not con51dered toFi”

be f1duc1ary will be SO dPSlGnated : An obv1ous example 18 aff"‘

mortgagee when he or she 1s exercx51ng the power of sale?L

under the mortgage.' The mortgagor is. clearly vulnerable“to”Jﬂya

the mortgagee but‘.thlsﬁ relatlonshlp has never o

characterized: as flduc1ary. Another 1llustratlon_ of the

‘1nadequacy of the vulnerablllty approach 1s the relatlonshlpf}

between professor and student.a The student 1s tremendously

vulnerable to the professor s actlons but, once agaln,

-relatlonshlp has never been con51dered aS‘]flduCLary iny

.nature.. nlthough vulnerablllty of ltself'does not-vreate a

“:“Sopinka, Lamer‘and McIntyre J J.a

22Supra Note 19 atv63
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fiduciary relationshipl it is one of the  two conStituentf
elements of theffnndamental principle that7nnderlies‘the:
fiduciary principle. | R | ’
Professor Flnn vln two (recent artlcles23 conv1nc1ngly'
argues that the second hallmark of a flduClary relatlonshlp,
the ‘first belng vulnerablllty, is thaﬁ_ the relatlonshlplp,j
entltles the purported beneflclary to’ expect that that
capacity should be utlllzed only in  the beneflclary sblﬁ
interest, or, ’rarely,' in thelr 301nt 1nterests.?f_‘ Thls{;‘;f
entltlement arlses from one of two sources, flrst, the legalh T

character of-a relatlonshlp and the respectlve roles of each['

party  to  it¥ or, secondly, the factual matrlx of the

relatlonshlp, whose elements such as trust, confldence,,f

1nfluence and’ dependence are present.:

By the appllcatlon ‘cf this two fold approach the":

fh : decided’ cases on flduclary law are lncluded. Addltlonally,~f:3

it malntalns the accuracy of chkson J.fs (as he then was)lc

statement in Guerln v. The Queeg;where*hls;Lordshrp;heldf‘h

that

. ¥B"The FiduciarY‘Principle" ‘in” Equity; Fiduciaries‘and’
Trusts ‘Ed. by T. Youdan (Toronto Carswell,‘1989) and  "Good':
Faith, . Fair- Deallng and ‘Fiduciary ' Law in Canada
‘Fiduciary Obligations: =i  materials: prepared for:
Continuing Legal Educatlon Soc1ety of’ B C Aprll 1989.

:'“as 1s the case 1n a partnershlp.

L 2"’th;Ls is analo ou ‘to" the categorles approachrﬂpi_

jﬁis;jfcertaln‘ categories “of “relationships;:. for ' example,
'trustee—beneflclary and s011c1tor—c11ent, are”presumptlvely‘
;fldu01ary : , ; ,




"It is sometlmes sald that the nature of f1duc1ary o
relationships:is both established and exhausted:by . "
the - standard  categories. of agent,‘ trustee, .
partner, director and the like. ' I do nhot agree.-.
It is’ the nature :of 'the relatlonshlp, ‘not the
spec1f1c category of actor: lnvolved that . gives
rise to’ the fiduciary duty. ~The. cateqorles of
- fiduciary, - like ‘those of negllgence, ShOuld not be“‘
8 con51dered closed 26

3. The:Function:of;the1Fiducieryﬂohiigetionf:

"I listen to the ev1dence and 1f I flgure one of
‘the parties  was .taken: advanfage of ;I look: :
means: to redress: the ‘wrong ... and thlS flduc1ary

thlng glves a lot of scope "”‘ T G ([

These observatlons clearly hlghllght‘a recent tendency;

flduClary law.g the_'utlllzatlon Tij:th fldu01ary‘

obllgatlon in factual 51tuatlons that would not'have been

expected to have been approprlate to examlne by'appllcatlon

* “(1984) 13 DLR (4th) 321

, 27c1ted by J. L. McDougall in’ "The New Flducrary Duty
" paper ‘to -‘the . :CBA’ (Ontarlo), March 1989 quoted by Fin
“"Goed " Falth ‘Fair Deallngjand Flduclary Law in; Lanada"'Supr
'Note 23 at’ 2.1, 05. '

hd '"“The Recent Xpans
i23 ETR 301, :
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- 'analysed by u31ng the flducrary concept » then asks how .
many members of the legal profe351on would have 1n1t1a11y'

-percelved the case 1n flduc1ary terms, and concludes byp”“

saylnq that the f1duc1ary concept 13 belng relled upon 1n a o
greater range of - cases than would have prevrously been f
' thought proper. Frankel in hlS current exp091tlon ‘on’ theS
law of‘ flduc1ar1e : has' a. sub-thapter’ headlng tltled;{‘
"Flducxary Law and Soc1al Change'°°‘ The obvrous questlon>
’lS what ‘is dr1v1ng thls expan51on of the terrltory of theqe((

fiduciary obllgatlon?:vThe~answer to thls lS hlstorlcal 1nfi -

nature and is w;der than 51mp1y f1duc1ary law.‘ Equlty, as av

whole, is underg01ng a substantlal rev191on.. Thls rev1510n

manlfests 1tse1f in f1duc1ary 1aw.

Profeasor Waters succ1nctly states that

"The hlstorlc ]ustlflcatlon for- the Chancellor s-}‘
intervention: in the. work. of ‘the common - law ‘courts:
was to assist the process. in- the  procurement of
“fairness and Justlce in. the 1nd1v1dual cawse."’1 ]

In this way the Court of. Equlty could fulzlll lts role a

‘the court of consclence._ Durlng the perlod of the

®the cases are‘Szarfer‘v. Chodas (1986) .54 'OR “{

663; 27 DLR ‘(4th) 388 ‘(Ont. H.C. Vo International - Corona
.Resources Ltd v..LAC Minerals: 25 DLR (4th) 504 (Ont HC)
 and Standard Investments Ltd v. CfBC ‘
HeCh )

o Gummow and: Lehane. Egultx 2nd Edltlon (Sydney.AButterworthsL
-72:1984) Ch:1; Pettit ‘Equity -and’ the" Law of Trust “6th’ Ed"
' “(London. Butterworths ‘1989)9Ch 1oy




| 100
the Tudors and Stuarts down to 1873 four Lord Chancellors,;}‘

Lord Nottlngham (1673- 82), Lord Hardw:.cke (1736 ss), I.ord}._" o

Thurlow (1778-83- 1783 92) and most famously Lord Eldon;

‘(1801—06} 1807 27) ' encouraged 'ﬁthe systematlzatlon vofﬁf

_equity ”‘ Durlng thls perlod equlty developed rules. f;In[}ile"
~.an approx1mate way equlty came to resemble the common law as;’

the rules became more lmportant than the equltable doctrlneswl

‘which underlay them. , However, thls rlgldlty has‘ been*ﬂ .

challenged 33

Professor Flnn argues conv1nc1ngly that there ha° been
an 1ncreased push for the legal system generally to reflect

reasonable communlty stands. Thus,’the central questlon to

be asked, accordlng to Lambert Jd. A. ln Harrv v ﬂKreutz1nqerf

ls.whetheri

ﬁ... a transactlon is suff1c1ently dlvergent;from
community ' ‘standards of commerc1a1 morallty that it
-should be rescrnded " : o

Thls new moral 1mperat1ve, referred to byiFlnn a

‘,farth and falr deallng

’:estoppel 3




Investment Ltd v. CIBC “

; 37eg Dl.31k V. Newton (1985) 62 “BCLR 1;
Insurance Corgoratlon of Brltl .h Columbla (1987)
(2d) 286, . :

‘ ”eg Baumgartner v..

3’“'LI\.C Mlnerals Ltd. V.
Ltd (1990) 69 Can.,Bar Rev. 455 at 469‘.'

‘at 2. 1.01.

."(1985) 22VDLR (4th) 410

representatlve cases ‘are loaded Wlth moral statements, arxd‘.

current morallty mam.fests 1tself in the flduCJ.ary law," as

outcome. The fJ.duc:Lary obllgatlon :.s therefore J.ntroduced

accordlng to Professor Waters ‘and” Professor Flnn et ‘was ;

the dec:.s:.on of the Supreme Court of OncarJ.o J.n Standard

- © and ‘the appropriateness of 5the“construc‘tive trust.” These‘j_’:’
it is thls newly enunclated morallty that explalns the new‘:f«’
principles of each case.‘ The law of f1duc1ary obllgatlons_h"
has been 1J.kew1se altered by thls new moral:.ty. , 'I‘hls ‘

the above ) quote from the OntarJ.o Judge 1nd1cates, by

"~ that 'a certa:m result is desuable in the name of justlce :"

but no approprlate doctrJ.ne ex.l.sts to generate that des.u:ed.:“‘

to achleve that result. ;j An example of fhls tendency,:"-«”«'

utilizing thJ.s doctrme to f:|.11 areas where lt J.s prarce:.ved N




- : The result of “this tendency is that lthe“law rcfﬁ““”

f1duc1ary obllgatlons is used as .an: ever-avallable gateway;i*

through whlch passage means reachlng the rlch array ofi,,
'remedles avallable on the breach of a’ flduc1ary duty.f Thls’“

‘broad and sweeplng approach 1s favoured in’ some Canadlan‘f7'

prov1nces, partlcularly Ontarlo, but certalnly lS not'j{vg""

unlversally approved of: : The courts 1n Brltlsh Columblafr

have been ' partl\ularly reluctant to"accept thlS all—i7‘”

embrac1ng approach to the f1duc1ary obllgatlon.V In Burns v.;f

Kelly Peters & Assoclates Lambert J A./‘ln dlssent, p01nted,7f

out that often the motlve for adoptlng thls new approach wasV‘

for the small 1nvestor to pass along a 1oss to a’ flnanc1alm5

“consultant, and thls belng analogous to the “deep pocket"‘

notlon 1n tort law. ‘ 3 leew15e 1n ‘thw1n Constructlon,

(1973) Ltd V.vKlSS“ the Brltlsh Columbla‘Court of Appeal':

1mp11c1ty rejected thls' broad approach

1vThe : learned ‘ author ‘ perceldes

Superlor, o”i

obllcatlons as falllng 1nto four categorles “_

“eg the declslon in: LTC'(1987) 44 DLR 592

v'"see* Frledmann

{Insurance’

Supra

: “(1988) 29 B BCLR (2nd) 88.

SuprayNote 23.




the. next step .up’ is of good fa;l.th and fair deallng - whn.‘

Waters suggests is” the true step for the enforcement Of‘f

reasonable : expectatlons in contract o and;v‘if serlous'ﬁ ‘
‘negotiations, uberrima fldes is- the penultlmate step, and,‘,'”

finally there 1s the flduclary duty. © By 1ts acceptance of.,_:“

this’ graduated approach the Court of Appea.l. 1nl thw1n

maintained - a vresytrlctlve; utJ.llzatJ.on -‘of —the flduclary,

obligation. Macdonald 'J. 1n Revell v.'i O'Brlan F1nanc1al

Corporation“@also accepted thls narrow approach. _'

TrJ.mac Ltd v. C I L Inc,‘7 the Alberta Supreme Court also‘wi

accepted the graduated steps ,not:Lon of the

obllgatlon. U SR -

At thls base of FJ.nn s graduated steps ‘th6518 1s an‘
attempt to prevent the‘ debasement ofthe
obligatJ.on, whlch would u_ause J.t to beco . 'an empty
'th.ch would be avallable whenever ja

partlcular result but could not perce:.ve any legal doctr:.n

'to achleve that result. Fundamentally, for ProfessorlFlnn'b

‘the flduc1ary obllgatlon 1s 1nappropr1ate,

as' a rule,

_enforce falr deallng "“

of Appeal and the restrlctlv

o 'f,“(1989) 30 BCLR 330 :
»;."(1990) 99"AR 30 at 55.

“’Supra Note 4




LAC Minerals Ltd- v. Jnternatlonal Corona‘9 and

‘to make- reme;

unconscxonablllty pr1n01ple 50 .

©(1989) 61 DLR (4th) w0
. ®supra Note 40 at 2.l 01,%‘Bléck

‘of - Unconsc1onab111ty" (1986) 11 UNSWLJ :117; Mason

.33 Austin® “The Meltlng,Down .of :the” Remed1a1 rust’;
’,UNSWLJ 66.

Court of Appeall ' The Supreme Court of Canada dld not'

those areas that are already covered by that name.,

: the trad1t10na1 notlons of flduclary 1aw and thls is the

o ‘ Baumgartner
‘Baum artner,  The Constructlve Trust: and the’ Expanding: .Scope

. rand. Prospects" in-Egsays- in- Egu1ty Edited by Finn'supra; Not
1988):11

4.

Z fiduciary obligation, as represented by the”British Colnmbia."

deflnltely decide thls matter when 1t had the opportunlty in
80 the
cholce remains open. “On balance the restrlctlve approach’
appears preferable. l Thls is for two reasons. : Flrst,»to”‘
employ the term flduc1ary merely to obtaln a remedy debases
By~thet‘
expan91on of the range of the tltle the substance of the“v
doctrlne is dlluted. If the expan51on contlnued the varloustf
graduatlons of extra—honesty would dlsappear.‘ One purpose,_f

28 avallable, lS served by the approach, but‘d

1ntroduces the second reason favourlng the malntenance of

_the tradltlonal approach and that 1s the avallablllty of;

'avallable a remedy to be attalned w1thout the destructlon of}}‘

"Theme

another purpose, to requlre certaln persons to act in- an:fw

exceptlonally ‘selfless way,h3_s defeated ’ And thlsfg:'

another doctrlne whlch w111 permlt the purpose‘of maklng;fﬂ'~3‘







:'hiﬁ:?

| ‘Chapteér II IR
The Extension of Fiduciagxibbligations v
Into. A Commercial Setting - '

kf ‘ : 1. Introduction
The appllcablllty of equlty to the commerc1al world has

always been': controverSLal. Bramwell L J. 1n New Zealand &

Australian Land Co v. Watson1 stated sl f‘gt7 i-;f‘uww

. "Now, I do not de31re to flnd fault w1th the
various intricacies ‘and doctrines connected w1thh
trusts, but I ‘should be very sorry tc see themj
“introduced into . commerc 2ial transactlons, .andan’
agent in a commercial case turned ‘into a trustee .
w1th all the troubles that attend that relatlon.FN‘r.'

Lindley L.J,lheldfin Manchestef’Trhst;V ‘?ﬁfness.’ﬁtbatli‘

- "ag regardsV,the"exten51on of the' equltables;‘
_doctrines' ;..: to . .commercial ‘ transactlons,‘ the

courts - ‘have" always set thelr faces resolute1y~
agalnst it :

~Finally,

Selborne L C found that
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not to strain it by unreasonable construction e

beyond its due and proper limits. . There would be - PR

no better mode of undermlnlng the sound doctrines =

of ~ equity than to ~make unreasonable  and

inequitable appllcatlons of them."s :

These judicial pronouncements which clearly indicate .a
definite reluctance to extent equitable doctrine51generally;v
and in particular the equitable .doctrine of the fiducia:y'
relationship, can still be heard.  Indeed, it is a central,
tenet of this the51s that thlS ba51c deSLre to prevent the =
spread of the flduc1ary relatlonshlp lnto the commerc1a1h'
sphere underlles - many of the recent Jud1c1a1 d601810n5f

dealing with thls matter. ' It 1s.therefore 1mperat1ve, in

determining whether the flduc1ary relatlonshlp may be found

to exist w1th1n a commerc1al env1ronment, to. examine: and;uf”"h‘

consider crltlcally‘ the reasons for this'“;judicial-

xeluctance.‘ | o ‘, ; ; : .
Although the reluctance lS often shrouded 1n rhetorlc“

and the expression - of vague fears,v the cr1t1c1sn1 of the'

expan51on of equltable doctrlnes can be d1v1ded 1nto several;d'f7

distinct argumentsff The flrst is 1dent1f1ed by Professorj

- SIpbid at 251.

_ ‘This reluctance is ‘not." slmply 11m1ted tor} the
judiciary. ~Of . late academic writers have been: crltlcal o
~-this "expansion;  for" “example, . McCamus  "The': ‘Recent Expansxon
of Fiduciary Obllgatlon" (1987) 23 ETR-301; Klinck "The Rise
“.of:-the ' ‘Remedial’ s Fiduciary.: Relatlonshlp-‘ A “Comment’ ‘on

International Corona“ Resources Ltd V. LAC" Mlnerals’-Ltd“
‘(1988) 33'McG111 L. J.1600 T
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Austin.’ The argument is ‘ccntained ‘in a° monograph' .by

Dr. L.S. Sealy called Company Law and Commercial Reality.®

The contention that Dr. Sealy makes against the increased“
role of equity_deals with‘tne legal perscnal’qnalrties~that
he perceives in the adnocates‘and;judges who are literate~in‘r
the doctrines of tequity, , ‘This"shallt‘be Viabeiled'”the:

personnel ' argument. - The Sealy ‘book’ lays the responsrbllltyﬂ

for the present convoluted state of Engllsh company lawgf:'

squarely at the feet of Chancery ]udges. ‘Dr. Sealy states

"Now .in : the ,1880's, ,when;vthe“'judges cof- the "
chancery courts were not dealing with partnerships
and companies, they were:-handling questions to'do
with trusts: and- settlements,: deceased ‘estates, '
conveyances of ‘real property, mortgages and ‘leases’
and deeds. - Nobody would claim that’ the approachg”
of these 'judges to their cases in “those days was:..
brisk; even. after. the worse. excesses immortalized: :
by Dickens:in Bleak House- had been eliminated by
much-needed reforms,  chancery matters were:dealt
with thoroughly, cautiously and elaborately. - ‘And
our chancery  judges today  are still wvery- much
‘concerned with trusts and settlements, ‘with deeds~
and:.‘conveyances,’ with' rights’ and-:interests: in:- .7
land;-"all: of /it ‘a-world away fromi‘the .cut: ‘and
thrust of commerce ~ and the ' risks. and rapld
fluctuationsfof thelmarket place,”{;‘”";, A

The. fundamental thrust of thls 1s that equlty lawyers and

judges are 1nappropr1ate to deal w1th commerc1a1 matters.

T"Commerce and - Equlty-FlduCLary
Trust" (1986) 6 OJLS 444 L
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" This personnel"argument, ‘as embodied - by: Et;ﬁ‘ééaiy?s,-‘
statement, is flawed. on two . grounds. tFirst, as frofessorr_
Austin implicitly indicatee the‘ above quotatlon from
‘Drl Sealy is a dangerous. overSmellflcatlon.n The reason for‘i
'thls is that it lS dlfflcult, 1f not 1mpossxble, to plnp01nt{r
any development in company law that dld not 1nvolve Judgesqs"
with Common Law backgrounds. There ex1sts no branch of thlsf;
area of law that ls not partly the c:eature of Pommon Lawhi“H

]udges.

The other flaw in: the" personnel argument 1s related tofh'

a questlonable contentlon"made‘ by Sealy.- Thatn'fn

contention is that equlty lawyers are somehow quarantlnedwf

from the commerc1al world and eo do not understand ltsf"‘

nature nor ltS nece531ty for qpeed.. It should be noted that;

whllst thls argument deals Wlth equltv-rpractltloners:e"

generally it “is equally appllcable to Chancery ol Equxty»y»‘

‘d1v151on judges who are drawn from these very ranks;;

notlon that equlty lawyers are not famlllar \w1th“the

'buSLness' world must, w1th the greatest respectf to th

"11earned author,

be consxdered wrong 5As akconsequence -of




bars even exlst .

there are s:.tuatlons where the utmost speed 1s called for

- are ‘J.nvolved‘ m 1.t attempt,

Thus, Dr.’ ealy s polnts pertalnlng to both approach

20

.~ often almost co-extensuve in jurlsdlctlons where separate

As a flnal note on the personnel argument lt .'LS of"
interest: that Dr.. Sealy s chlef cr1t101sm of the J.ntrusmn
of equity" personnel J.nto a- commerc1al sphere, : apart from;',»

’thelr alleged 1nexper1ence, is that the Chanoery Judges"_

dealt with, and contlnue to deal w1th cases "thoroughly,"": i
cautlously and elaborately. :.V‘.,The learned author, ;,byl
vlmpllcatlon, cr1t1c1zes these qualltles.': ‘ But does ’not the
legal world ‘as’ well as the populatlon at large, expect;--"iﬂ‘

judges’ to be thorough, cautlous and elaborate? Ofwcourse;/‘

An appllcatlon for an :.nterlocutory J.njunctlon 1s a clearj;;
example of thJ_s. X It 1s lnterestlng to , note that the-'
J.njunctlon is an equltable remedy and must often be souqhtf};,f‘.,
from: ]udges w1th an equlty background However, Wlthln B the

‘ fabrlc of the Judlclal structure the thorough, cautlous ‘and




equitable ‘doctrines;’ such as‘ the f].duc;.ary relatlonshlp, S
should not be extended to the comnerc1a1 sphere.

A second argument agalnst the extensnon » of 1the

‘, doctrlnes des:.gnated as equltable in nature is 1dent1f1ed byﬂ

» Kennedy_ J.‘D Thls is the demand by busmess for certa:.nty.

Th:.s crltJ.CJ.sm is premlsed upon two ..actors. " The flrsf J.s St

b‘the 1nherent flex:.b:Ll:Lty of equ:.ty., 'The second factor J.B ‘{:"
the unstated assumptlon that common law doctrJ.ne 1s 1tselfv*

certam._" "Mr'.“ Just;\_ce Kennedy 1ndJ.catesu why thJ.s tlrst',f“”
factor cannot be 3 cons:.dered to : be completely accurate.~;‘ 5’
Equity has,~ over the centurles, undergone ‘ a process of

shed

sy stematlzatlon.»

1t3 ex tempore characterlstlcs ano'developed a body s of

'prJ.ncx.ples, s:.mllar to the common law rules.‘? .

equity is '_not~ as uncertam as 1.t

Howe\}er‘, J.t ‘ must be'.i admltted that

Thls :iéf;

“uncertalnty.f

benef1c1ary. The classn.c: example of thlS" 1s the company,

‘dlre_otor. L For thlS reason a hlghly certam

DR “’“EU\ 1ty in a Commercial :Context"
o Commercial Relatlonshlps "Edited: by Finn :
jBook Company 1987) s R R T el

uIbJ.d/Note 10 at pp 5-8.

L 12see Meagher Gummow anerehane' gultz Doctrines:
‘Remedles 2nd Edltlon (Sydney Butterworths, 984)‘at .

and




| | | ot
obllgatlon 1s proposed for these commerc1a1 f1duc1ar1es.g

This doctrnne, called the Commerc1a1 Opportunlty Doctrlme(v

is dealt w1th 1n a succeedlng chapter.,ﬁ'

Mr. Justlce Kennedy13 next exp11c1tly attacks‘~

notion that the Common Law is the guarantor of certalntyffhff“
His Honour 1nd1cates that it 1s p0351ble to allevmate orf

’ av01d varlous bargalns by resort to common 1aw doctrlnes.é

Such actlons must be consxdered to generate uncerta1nty7'

" The. ways that the common law may be utlllzed to a11ev1ate or‘,w'“

av01d commerc1al expectatlons 1nclude the examlnatlon of the:‘

reallty of the consent, often by appllcatlon of concept of7

economlc duress,. by the‘ 1mp11catlon of a term “lnto a

rare “in. comparlson to the numerous -appearance

: equltable ‘concepts ‘the:}‘i

: uncerta1nty.¢ Indeed any legal system whlch does not




» ' 'E23f,.
neceSSLty of dlscretlonary equltable doctrlnes was shown byf
Lord Ellersmere in the Earl of Oxford's Case. Hls Lordshlpf

held

"The Cause of why there is a Chancery s, for that -
Mens. ‘Actions are: divers and: lnflnlte, That:-it is
‘impossible to make any general Law which may: aptly T
. meet with ‘every partlcular Act, and not fa11 lnjﬁun‘
gome. Clrcumstances i e ‘ : : o

A final argument agalnst the 1ntroduct10n of equltable;i\
’doctrlnes 1nto the bu51ness env1ronment that such

doctrlnes are necessarlly complex and hence‘;nterrupt Lhe

smooth flow of commerce.w‘ Unquestlonably concepte such'as:

the Romalpa clause“ do 1ntzoduce dlfflcult and complexf

notions..’ However, what must be remembered 1s that equltablef

knoflons have played a fundamental role ‘in the development

and operatlon of commerc1a1 llfe.; ‘Everyday"bu51ness_

7ba51s for large scale bu51ness ventures to be

the, creatlon of 'unlncorporated compan1es<

“(1615) 1 Chan. Rep"jl at 6- 7 21 E
, 15see Kennedy note 10 at p 8

16see Alumln:um Industrle Vaassen BV

o "see Goughl,‘The ,Floatlng Charge° ‘Traditional Th
“and New. Directions” in Equity-and’Commercial: Relatl_

,‘Edlted by Finn Sydney.iLaw Book Company, /1987)
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ettlement made between the varlous shareholders rand ahﬁ
trustee or trustees., Thus, the argument that equtable‘T
doctrlnes should not be permltted lnto the realnl of the .
commercial" world can be turned on’ 1ts ear to show just how’{
vital the operatlon of equlty has been to the world ofa‘:V

commerce .

would appear to be to permlt the flduc1ary relatlonshlp‘tofT

but  to dellneate' clearly fthei remedles Uavallable mfnﬁc

’ partlcular the remedles whlch are. propr1etor1al 1n nature.fi
The . explanatlon for - thls 1s 51mple, propr1etor1a13“
have the most severe and extreme consequences,

are the most dlsruptlve to buSLness.”

pronged approach

flduc1ary relatlonshlp but spec1fy1ngp and narrow1ng' the

remedles avallable, was that advocated by Mason J‘

.'then was) 1n the Hospltal Products case 1’_A

"DoctrJne ‘into’ Engllsh Commerc:al Law".
; r1t1c1ze strongly remedles, whlch
,tconsequences"‘ e T R

”Hosprtal Products «Ltd v.

e United'" States” Surgical
i Corgoratlon (1984) 156" CLR 41. e ‘ i

‘ All in all the arguments agalnst extendlng equltable,f[‘
doctrlnes generally, and',the flduclary relatlonshlp lnjnr o

partlcular, are less than conv1nc1ng. The correct approachej-}

functlon w1th1n the parameters of the commercral env1ronmentf{f*gf.’~
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f1duc1ary relatlonshlp 1nto the world of bu51neas have;;'”

receive d a warm receptlon from. some ] dges both 1n Canadaqv:“’

and in: Australla. Thls will be shown by close examlnat10n53

of several major recent dec1510ns. In regards to the_?_c

reSLStance "of‘:‘the' exten51on of | equltable '3doctr1nes,3x,3*7"

1nclud1ng the f1duc1ary relatlonshlp, to commer01al matterST—l*h'

TR ‘ the words of Sir Frederlck Pollock Stlll rlnq true-

"Reading the majorit/' Judgements {in: Re"waitf
[{1927]..1: Ch: 606], a. modern. equity 1awyer cannot’
but feel that he .is walklng in. a- shadow of archaic
superstltlon.h 0ld-fashioned common':law pleaders
on the'iprinciple of omne lgnatum pro nlgromatlco,k‘
deemed ' all ‘'equitable- ‘notions :a’kind: of: unholy
]uggllng, to be tolerated at need, but if’ -possible
dlscouraged.w Their Chancery rivals rather liked a
“screen i of-: mystery ‘and ~were . at. noﬁ‘palns ‘to
v‘undecelve them. Selden,‘lndeed,,mlght plauslbly
“call equ1ty a rogulsh thing:when' the:Chancellor's
~‘court-had 'no: -settled: ‘rules: .and_‘the- Chancellor ‘or
‘Lord Keeper was not sure to.be impartial  or‘even
learned. It was left. for Blackstone ‘to explain at
some length that such terms were not applicable.to
“the: systematlc jequlty doctrlne off‘the*‘18th
Cerltury |l20 T : ; iy

2, ° Racent Caselaw Involving he Application of‘Fiduciary
SR Princ;ples to a Commerc1a1 Envxronment

In the early 1980's Australlan courts examlned the ole

of flduc1ary dutles operatlng w1th1n

;Canadlan courts, draw1ng largel':”""




The flrst recent major dlscussz.on relat;mg to the‘.f?:

_'LII\pOSl‘thn of flduc1ary dutJ.es w1th1n a commerc:.al sett:.ng‘

was the Ho pJ.tal Products Ltd v.'_Unlted States Surglcal%‘

Corporatlon“. case. “The’ facts here were relatlvely o

-stralghtfarward Blackman (B) was appoxnted the excluslve'.

dlstrlbutor of the USSC products Jdn Austral:.a.v ,\fjAs'

purchased the products from USSC :Lt was not an agency. Part i

of the dlstrlbutor contract was oral B establlshed hls'fﬁ_f*

business as dlstrJ.butor. , By novat:.on ﬂospltal‘_Productsl",‘—‘

‘Internatlonal (HPI), Whlch B controlled,

) distributorshlp Durmg thls tJ_me B and HPI were secretly‘

: "reverse : englneerlng L qf‘ copy ; USSC s products. p

mlsleadlng USSC’s Australlan customers he dlrected much'

: bus:.ness away from USSC products wtowards hls ownu

dlstrlbutorshlp was termlnated but by thJ.s tlme HPI had ‘a

11arge busxness, founded upon the:custom of one-tlme,USSC

cllents. HPI was then taken over by Hosp1tal>“Products Ltd.

gUSSC sought damages for breach : of : contract,

At flrst 1nstance McLelland J.

Ttermlnatlon of the dlsvrlbutorshl

*1(1984) 58 ALJR 587



The New South Wales Court of Appeal held that BPI owed;
‘a more exten81ve fldu01ary duty. There was a duty to run;‘
the entire dlstrlbutorshlp bu51ness in: the jOlnt lnterestsdy
of itself and ussc. The court based thls duty on lts“

finding of fact. The Court held'

"But we must repeat that lt was fundamental to B’ sfj}.
attempt on the Australian distrzibutorship, ‘which '

. as sprlngboard and ‘cover “was..vital to _ his.plan,
that it should persuade USSC to provide’ for more.
than any other distributor could'furnish. . He was i
puttlng ‘into’ ‘the’ scale not: only sp901a115t3
‘experience and technlque -that ‘were, 'in" effect,
unmatchable but.also the benefits: to be. derived -

_from ‘an association: that  had already -engendered .-

-not: ‘only' business'; understandlng but " trust:. and

. confidence as well, He was. therefore offering not’.

“only commercial ‘thrust. and acumen:but protection ' ..
too;  and . thus a"deal whose ,key-note was:
mutuality;" o o : S s B

)-8 further flndlng of fact made by the”Court of - Appearﬁ
was ‘that the dlstrlbutorshlp contract was not. a conventlonaldﬂfg“*
contract. ThlS flndlng was based upon the fact that'thef

'contract gave the dlstrlbutor much freedom to consult its

own'lnterests., The New South Wales court held” that

mere- power to, affect the 1nterests of another does not glve

rise to a f1duc1ary duty'kfFor that to occur,,accordlng t

‘;the court, there must be. a “representatlve element'

arises when

R 22Lehane in ‘"Flduc1ar1es ‘inva Commerc1al;sContex

'p.100 7in’ Equity “and’ Commercial:: ‘Relationships’ Ed.
L (Sydneys” Law ‘Book ' Co.';::1987) disagrees:: thatuthls
i conventlonal 1n an exclusrve dlstrlbutorshlp contrac

”[1983]‘5 2 NSWLR 157 at 207,.




"a .person has undertaken to act in the 1nterests'
of another and not in his own"?

The court then held

"These ~ aspects .of = Blackman’s . offer found .

" expression in-the provisions of ‘the.agreement in- -
the express terms by which - ‘Blackman promised to‘
work . for  the common' benefit: and notto:.deal in "
competitive products,’. and'.in the mplled terms by &L
which he:bound himself not. to do’ anythlng Ainimical i
to . USSC’s: market in Australia. - "All. these: terms“
were desugned ‘to protect- . USSC's opportunlty o R
sell in this: country' and imposed restrlctlons upon"l L
'Blackman s freedom of" declslon.',"s S i

Wlth thls flndlng of fact the New South Wales Court Of‘i.--

‘ Appeal held that the.r:e was a flduc1ary relat:.onshlp.

The mportance of the COurt of Appeal s ;analysls J.s”:.'
,that lt determlned that a flduc1ary relat:.onshlp w1.ll‘ exlst

' where a- person has undertaken to act 1n the J.nterests

of” the equltable doctrme.

: Bas:.cally, no undertaklng means‘

flducz.ary relat:.onshlp . Further ,

‘manlfests :Ltself in the representatlve elerﬁénts

""appeal to the ngh Cour"”’ Chlef Just‘J.ce GlbbS effectlvely

_destcoyed thJ.s "undertaklng" ‘ approach to' the _' determmatlon

“”\‘of the ex1stence of a_,f“J.dch.ary ',relatlonshlp

: ’.":-‘t:i9953[175'2 *[ﬁé?"m' 157 at 208
sIhid. at 208-209.
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The remedy decreed by the Court of Appeal was that HPI“"“' j

was a constructlve trustee -of all of 1t5 busmess assets’.‘
because J.ts galn from mlsusmg ltS flducrary posrt:.on wasi "

1ts whole busmess.. To achreve thls sweeplng result thef-“‘
court returned to elementary pr1nc1ples. The bench held :
that a defaultmg f1duc1ary 1s llable for all of the galnz

that he or ‘she obtalned by the breach By and large thls

interpretatlon of’ the underlylng motlvatlon of the remedy,i."

accorded thh that of McLelland J.‘ at flrst J.nstance.. Wherejf“ '

'the ‘trial judge and the Court of Appeal _dlffered was. .1n -

thelr v:.ews of what const:.tuted the galn that ‘ Hospltalf

Products Internatlonal had secured by ltS unfalthfulness to'

the benef1c1ary.v McLelland J. found that the gam conswted‘. i
of the "headstart" i that th defendant achleved‘ by

utllltlZlng 1ts flducn.ary pos:.t:.on to catapult 1tself 1ntof

v'the Austral:.an market. o The Court of Appeal rejected this

fJ_ndlng . of fact.

fllmlted» It held that

retalllng operatlon. Wlthout the ‘ fJ.duc:Lary ""relatlonsh p

'I‘hus s

,Products Internat:.onal

-reachlng constructlve trust




of great 1nterest.‘

was no flduclary duty. Mason J.,dlssentrng, found a 11m1ted‘

equrtable rellef based on the partlcular clrcumstances of

the' case, - 'bu:t,'j addltlonally "held that t:no+
relatlonshlp ex1sted ”" : .,

Professor Austln" flnds'general agreement ln the ngh
Court_ of; Australla on four‘ plnts 'pertalnlng‘ to :broad

;‘eQuitable prrncrple. The flrst of these29 15- ‘that. _there

'gtcould bey no ‘unlversal, ‘all-purpose deflnltlon

‘dflduc1ary relatlonshlp,,n ‘Itrls,' as: Hodgeklss suggests, f

26Glbbs c: J., Wllson and Dawson J J

27Supra Note 21 at 620 21.

: »""Commerce and Equlty—FlduCLary'Duty and‘Constructlve
Trust“ (1986) 6 OJLS 444 at 445 v

1”Ibld at pp 445 446

’°(1984) 55 ALR 417 at 432 3 per G:x.bbs 'CJ,‘
1;3Mason J., 488 per Dawson J.

11ab111ty. *Fromvan academic point of view the,true‘interestr;fe-n
.of the Judgement revolved around the characLerlsatlon of the_j
flduclary relatlonshlp as belng premlsed upon the notlon of'

an undertaklng.‘ The appeal ‘to the ngh COurt was therefore[_’
The ngh Court of Australla,_by a majorlty,26 ordered::yt
_that -relief be llmlted to damages for breach of contract.*

This - remedy sprang from thelr Honours’ flndlng that there'h.'

vflduc1ary duty and the remedy that thls entalled was that off

the trlal judge, Deane J. held that USSC was entltled to;




31" .

~a case "by- case approach advocated by the ngh court,[,7"'“V

Howevpr, the High Court drd deal w1th this matter at a 1evel; 3‘

of abstractlon hlgher than a case’ by case approach 'by2'
rndlcatlng that the facts before them 1nvolved an allegedn
breach of the confllct rule. Thus, the court approached thefx'

question of the ex1stence of a. flduclary relatlonshlp bv5ﬂ

examlnlng the confllct and profrt rules.f_What the courtl.'

declded 1n reference to .this matter,‘therefore,*should notf‘

automatlcally be applled to other rules connected to the

flduc1ary relatlonshlp

The second area. of general agreement”‘-s that w1th1nff

the conflnes of the confllct—proflt area some general test“

could: be stated. Glbbs C. J. consrdered the‘followrng as

not 1nappropr1ate rn the crrcumstances"-

Made there were two matters of rmportan e. in
decrdlng when: the : court .will -.Trecognize |
existence of the relevant: flduc1ary duty.  First,’
~if one person is obliged;" or; undertakes, totact in "
.relation to a partlcular matter'‘in the: 1nterests"
of ‘another :and is entrusted ‘with' the ‘power ‘to.
~affect those ‘interests "in.’a -legal ‘or: practrcair"
"sense,. the. sltuatlon 'is:... ‘analogous to a trust.
Secondly ... the reason for'the: prrnclple lies in.

~the special’ vulnerablllty of those' whose interests
are entrusted -to' the power of. another to the abuse

- of that power.f? [empha31s added] ,

h If thrs suggested approach ls compared to that adopted by

the Court of Appeal 1t can be seen that the Chlef Justlce'

' 32Supra Note 28 at 46

!,”Supra Note 30 at 432'




"held that
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view is wider than that'of the Court’of Appeal.“The‘NSWJ
" court reqniredtuan undertaking for,.the' creation off'the’
fiduciary relationship. ‘Gibbs ‘C.J. perCELVGd this as only

‘one of the two posslble ways to generate thlS relatlonshlp,‘

the other is that the person, 1s obllged to: act for the s

beneflt of the other. However, Mason J.,adopted a stance :
-similar to that ofvthe Court of‘Appealf

Mason J.fformulated:the>test as

... the f1duc1ary undertakes or agrees to act for .o
- or on behalf of or-in the ‘interests:of that' other

person .-in ‘a. legal. or. pract1ca1 -gense. . ~The. "
;relatlonshlp between’ the parties:is’therefore one: -
which gives the fiduciary a special. opportunity to
exercise ‘the power or discretion to. the detriment:
of that other person who is accordingly" vulnerable
to abuse by the flduc1ary of hls posltlon A

It. 1s dlfflcult to declde 1f any statements regardlng'
the ba51s of flduc1ary obllgatlons were made by Deane J.
,Dawson J. stressed the vulnerablllty aspect of a flduc1ary eg

relatlonshlp, but dld not proffer a fu11 test. Hls Honouff

"It is usual - perhaps necessary - that in: such e
[fiduciary]} relatlonshlp one palty should repose

' ,substantlal confldence in another in: actlng ‘onhis
behalf or in his’interest in some. respect.'dBut it
is not ‘in every case where that happens tilat there
is a f1duc1ary relatlonshlp ae There,is, however,

- the. notion underlylng ‘alli the cases of flduc1ary
" obligation - that lnherent in “the’ nature “of " the
;:relatlonshlp ltself isa’ position® of" dlsadvantage
‘. or’wvulnerability/on the’ part -of :'one. the parties
‘;?whlch causes hlm to place relxance upon"theHother
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and requ1res the protectlon of equ1ty actlng upon-
the conscience of that other "3

Professor Austln argues35 that the ngh Court of Australla:‘i'

is propos1ng the follow1ng test to determlne whether B owes,,"

a f1duc1ary duty to A 1n ‘an actlon for breach of the proflt;éle

or. confllct rules-

(i) B  has- undertaken to’ act Jin’ relatlonf to"at}

particular_matter ln the lnterests of A and not solely ln

hlS own lnterests-'andu"

(11) B has been entrusted w1th the power t{

:affeCt‘Ads;“‘

lnterests 1n a legal or practlcal sense, so that A 1s’1n ap“

. p051tlon of vulnerablllty.‘~r
. However, .as has been earller seen step (1) Jn‘thls test was_

F‘not all: that was advocated by GlbbS C J.

real support to the exc1u51v1ty of the _undertaklng‘Apath to

reach the core of thls toplc, vulnerablllty and Dawson:J

merely addressed the 1ssue of vulnerablllty' and dld not

,dlSCUSS whether the vvlnerablllty had to. be;'he'consequence

tof an undertaklng. Reduced to 1ts s1mplest3then, there

Mason J. advanc1ng the prop051tlon that 'the necess ry'

‘vulnerablllty must be the result of an undertaklng,!whllst

»the Chlef Justlce of Australla accepted thls as one. p0551b1e

that berng‘where the

;route, but prov1ded an alternatlve,

\*person 1s obllged to act 1n“the lnterests‘of the other

35Supra Note 30 at>454

' 36Supra Note 28" at 446
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reallty there may be llttle dlfference between the Glbbsf

1ormulatlon and that of Mason J : However, the Glbbs' testwv —n 1
is to be preferred as it is more prec1se ln that often a-
person w1ll not make an: express undertaklng to act Ln ajﬂ5

‘flduc1ary way but 15 obllged fo because of the vulnerabllltyf”uv

that the. benef1c1ary “has: been exposed to. : The domlnantp‘

flavour of the Flgh Court s de0151on Qis the'.centraliﬂ
1mportance of. vulnerablllty, whlch was a crltlcal shlft ofatw
empha91s from that taken by ‘the Courf of Appeal Thls focus‘ S

upon vulrnrablllty reappears ln the LAC Mlnerals case.v

Glbbs‘,C.J. 1n hls judgment also rejected 1anotherﬂf

proposed approach“tO' determlnlng the ex1stence ofala}t

flduc1ary relatronshlp. Hls Honour dlscussed whether it was

a necessary element of the relatlonshlp that there»ex1stipf

sub]ectlve confldence.‘ The Chlef Justlce dlsmlssed thls as o

‘an essentlal requlrement by statlng that

" trustee will. ’stand‘ in. &’ fiduciary

relatlonshlp to. a beneficiary: notw1thstand1ng that ..~ -

the latter at no time reposed.confidence. in him, .
and;on other hand ‘an’ ordlnary transaction for salé
and purchase does’ not ‘give' rise to.a fldUClarY~
relationship” 51mp1y because--the purchaser trustedp
the vendor and the latter defrauded hlm "3

possrble dlfflculty w1th the;

f"test"” 1s that the ex1stence of abflduc1ary relat

ays‘ipra‘ not_é”s‘q? ati ‘433"

7,:to aqsume”that tltle.




. . ) ‘ 35 -
'must,depend'on the breach alleged Thls is the loglcaiﬁ,

conc1u51on of the ngh Court decllnlng the search for ajg
unlversal all-purpose deflnltlon ‘of what constltutes a
flduclary relatlonshlp. The test suggested hele relates‘;
only to the confllct and proflt rules.,” Thus, 1t would
appear that ‘the cause - of the actlon must be framed prlor toil
‘any ,determlnatlon of whether a flduclary relatlonshlp'hfu.'

ERt

ex15ted.‘ The approach would seem to portray the flduclary”z

relatlonshlp as remedlal in nature. It is possrble that the"h”.

-High Court has, largely unw1tt1ngly, establlshed the ground

for the argument that a flduc1ary relatlonshlp must be foundlw

to exist - only in relatlon to the breach alleged

The above ls one pOSSlble 1nterpretat10n of theaﬂlgh’”'H

,Court s de0151on,‘another v1ew 1s that a11 the ngh Court of&ﬂf

E Australla was- attemptlng to do was to 1nd1cate that Athe'fif

lt arlses.: On thls v1ew the Judgement may be percelved as'

39Supra Note 28 at 446

: vV “Supra Note 30 at:435 'per Gihbe”C:J.
»V458, per Mason' J.' :




' Netherlands_ Socletv “Oranje" Incorporated v. Kuys‘¥lwhere\

‘premlsed upon .a p01nt dealt w1th only by Mason J ‘}Theii

prop091tlon. Accordlng to Mason J 54 relatlonshlp may be._f“’

"flduc1ary in- nature even though the flduclary s duty 15;}f]

\1nterest. The example supportlng thls contentlonbls tha of

a partnershlp.

”Dawson 3.

36’,:“

both quoted the Privy Council decision7'in' New 'ZealandV

the Prlvy Counc1l held that a person

"may be in'a flduclaxj posrtlon quoad a. part of

hls act1v1t1es and not quoad other parts wa2
Deane " and - Dawson _J;J.“_ dld not expllcltly deal w1thfpi
‘whether a person may be a llmlted fldu01ary but 1mpllclt1y]‘

accepted the prop051tlon by addre551ng an argument founded“f

upon lt

The . fourth of Professor Austln s generallzatlons“}lsx

1earned author 'extrapolates the 511ences‘ of the 'other S

‘members of the court to 51gn1fy thelr agreement w1th the”“

nelther to ex'lude hlS personal 1nterest entlrely nor evenw

to put the beneflclary g 1nterest above hls or her own ?”The"

duty may - be to act 1n the flduc1ary and benef1c1ary s—j01nt

"[1973] 1 WLR. 1126

4ZIbJ.d at 1130

"Supra Note 30'at 474, per Deane J

“Supra Note 28 at 446 447

 “Supra Note 30 at 456
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The - ngh Court of Australla s dec151on ‘in Hoepltal ;

‘Products turned on the appllcatlon of the flrst threep,‘

generallzatlons of law to the SpelelC facts of the case.'

The majorlty judqu,IGlbbS C J.,ywllson and Dawson J. J.,ﬁf‘
perceived the facts as belng that the only restrlctlon on?”n}e
B’s glVlng preference >to hls ‘own' lnterests ‘was ther“d”

contractual term of reasonableness, whlch was 1mp11ed by thelﬁ“vo;i

“best efforts".clause. Thelr Honours held there waeinot~

fiduciary obllgatlon.‘ hason J.»dlsagreed Hls Honour foundfhr

' that the dlstrlbutorshlp agreement gave ‘B a‘substantlal areapidm"vw

of dlscretlon 1n promotlng USSC's Australlan marketr Thlsg_i‘tb

dlscretlon gave B a spe01a1 opportunlty to act ‘to ‘the“

_detriment of that ;market.it Mason J;, held: that then‘“

respondent, USSC, relled on B to protect and promote ltsf

Australlan product good w111?

The above flndlngs of fact and thelr appllcablllty tog

fthe law of flduc1ar1es were 1n1t1ally flltered through each_

Judge s perceptlon 'an h desrrabrllty rof'

fequltable doctrlne w1th1n the commercral fleld

“In a commerc1a1 transactlon of‘ the kln ‘
‘con51derat10n, where ‘the . parties are. deallng“at
arm’s . length and. there isno: credrble suggestion
.. of undue -influence, I am. reluctant to import -a
_flduc1ary obllgatlon ’ :




commercial relationships, so as not to ‘strain
[them] beyond [their] due and proper limits."

Dawson J. observed‘that

"To invoke the equitablevremedieshsought in this

case would, in my view, be to distort the doctrine-

and weaken.' the . principle - upon . . which - those

realities are based. . It would:.be to  introduce

confusion -and  uncertainty  into.  the:' commercial

dealings of those who occupy an' equal bargaining’

position in'place of the clear obllgatlons whlch b

the law now 1mproves upon them id
The judgments of Wilson and Dawson J.J. uere manifestatione,‘
of the tradltlonal reluctance to extend equltahle doctrlnes,"‘

~ in this. case' the doctrlne of flduclar1es, to avcommerc1al

‘envlronment, Both )udges exp11c1t1y acknowledged thls
reluctance. . It lS thls declared aver81on that coloured
their Honours’ approaches ‘to the case before them., lThef
_judgment of Deane J. gave no support to any general
'propos:.t:.on that fJ.dch.ary relatlonshn.ps cannot ar:.se in-
commerc1a1 deallngs, accordlng to Lehane.“

Mason J. takes an approach dlrectly at odds what that‘——~'

assumed by W1lson and Dawson J J HlS Honour noted that

.s. it " is’'>altogether too simplistic;ﬂ,if'“not‘,
“superficial, ;- to: suggest .. that . commercial-
‘transactions stand outside: the flduc1ary régime’as
though in.some way' commercial'transactions do:not -
‘lend themselves to the creatlon of a. relatlonshlp

“Supra Note 30 at 470
-”Supra Note 30 at 494

 “supra Note 22 at 103..
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o ‘ in which one person comes under .an obligation: to
- R S act in the interests of: another. - The fact that in::

: . the. great majority of commercial transactions the
parties stand at arm’s length does not enable us-
to make a generalization that is unlversally ‘true"
in relatlon to every commercial transaction., " “In-: "
truth, every such" transaction-must be examined on. .
its merlts with a view to ascertaining whether it .
manifests  the characterlstlcsikof “a fiduciary’
relationship."* . . Sl T

‘Mason J. went'on‘to’saYVJY;

“The ! *disadVantages ~of introducing equltable?
-doctrine into: the field of commerce; whlch may. be' .
‘less formidable than they .were, ‘now :.that . the . ..
‘techniques ‘of  commerce are far more: sophlstlcated SR
must: be balanced “against the' need 'in approprlate;
cases -to: do Justlce ‘by" making available relief: ine
specie through the  comstructive . ‘trust, . the’
flduc1ary relationship’ belng a: means  to-:an end.:
If, in order to make relief in specie avallable inw
approprlate .cases - it ‘isv‘necessary tos: allowj
equitable . doctrine . ' penetrate commer01all
transactlons, ‘then’"so be it:. see- for -example, -
Barclays - Bank -Ltd" v, Qulstclose ‘Investments Ltd
+[1970] AC 567:and Swiss Bank Corporation v.:Lloyds:
‘Bank Ltd [1982]‘AC 584, A~ preferable approach to-
“an - artificial " narrowing : of . the. flduCLary
relatlonshlp the gateway to relief in. specie
‘is to' define  and = delimit .more' precisely’ fthe
circumstances: ..in’ ~which the remedy. by way"of”
e‘constructlve trust w111 be granted‘““» ; e

Mason J.; adopted ]a‘ tolerant 1s¢5ncé{'tawafaa«

1ntru510n ]of; equltable prlnc1p1es s idte‘f;

‘ env1ronment. Thls posrtlon ls endorsed as“"

accord w1th reallty51 ~”a doctrlne,

" ®supra Note 30. at 456.




.to the development of land . In October of 1973,
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hallmarks of a- flduc1ary relatlonshlp may be present in: aHV‘V

commercial relatlonshlp . Mason J. advocated taklng a’ casev,

1nvolv1ng an allegatlon of a. f1duc1ary relatlonshlp in- ‘two

‘stages;- first, determine whether' a f1duc1ary' relatlonehlp

does exist,‘ and - second look to the approprlate remedy.f
Hodgehiss' statement52 commendlng the Mason approach 1sﬂ
endoreed. The ex1stence of a commercral transactlon leadlng‘?
to a prohlbltlon on- the flndlng of a f1duc1ary relatlonshlp“
is a 51mpllst1c approach to a complex problem. “" 3
| The next recent dec1510n of the ngh Court of Auvtralla]”
relevant to the determrnatlo of whether flduc1ary;‘

relationship ex1sts w1th1n a commercral context 15 Unlted;

‘Domlnlons Corgoratlon Ltd v Brlan Ptx Ltd ” - Thls'case'

1nvolved a jO nt - venture, “a,‘commerc1al vehlcle thatﬁd‘

'reappeared 1n the LAC Mlnerals case.“ “In Unlted Domlnlonsf,

three - partles executed a "Jornt venture" agreement towards”

‘ the end’ of July, 1974. The partles to thls agreement werel

u. D C., S8.P.L.~ and Brlan Pty Ltd ‘ The jornt venture relatedlfh,

negotlatlons for the agreement had been completed bu‘ prlori

to the executlon of any formal document, UDC took from SPL ag

, McPherson J. in: Equity. and Commerc1a1 Relatlonshlps>
Flnn ((Sydney-‘Law -‘Book Co.,

F“Supra Note 31 at:é71.“““
»‘”(1985) JO ALJR 676 A S
rs‘for a’l detalled analy51s of the hlstory of " th

relatlng to” 301nt ventures: see’ the. egsay."Joint: Ventures
E

1987)."




mortgage over. 1and that the jomt venture was to. develop.'f

»bThe money borrowed on this mortgage ‘was. to flnance the"" A
'venture.” However, Brian was not aware .of th:.s mortgage andvvj:,;“
the jolnt venture agreement ‘had Iegulred all borrowmgs be

~ authorJ.sed only by the unanlmous assent of the co—venturers. -

..The mortgage also contalned a- collaterallzatlon clause"’f':

‘which prov1ded that the Jjoint venture 1and was. securlty for"'ii

the repayment of any amounts advanced by UDC to SPL at anyv-“

time and for any purpose.'f SPL was- 1ndebted to UDC ;Ln

respect to other prOJects 1n whlch Brlan had no 1nterest at‘;' ‘

vall., The land was developed and sold at a substantlal':"'

. profit. However, Brlan recelved no money as UDC relled upon' L

“the - collaterallzat:.on clause.v Brlan alleged that to the"

extent that the mortgage authorlzed UDC to retaln thevtotal',‘,_;

‘ jOlnt venture profJ.t, th.ch would 1nclude Brlan' share, the%:«.fl

mortgage glven by SPL and taken by UDC were ‘in’ breach of "a_‘ e
‘ f1duc1ary duty owed by each of them to Brlan. :
The ‘New .South Wales Court of Appeal5 v

'appeal from' Waddell J.’s Judgment 'l‘he Court of Appea15

u,found that the mortgage,

to the extent that J.t authorlzed

5‘whosxe judgment» precede own decision in

‘"' Qltal Products.




TWo members of the court held that part101pants 1n a

joint venture’ have~ fldutlary obllgatlons‘ lnter VSe 57,

Mahoney J.A dld not detall how such obllgatlons arose, hls

Honour srmply 1nd1cated that co-venturers dld' own such

“dutles to each other and then proceeded to state that

"The questron of dlfflculty in’; thls case lS not“
whether-such obllgatlons existed: but:the content‘ﬂ .
-of them.and, in partlcular, ‘the extent "of the ‘"
"> obligation upon UDC- inits.’ lendlng of" money forf
the purposes of the ]Olnt venture e

W1th respect,vthls approach 1gnores-the°d1ff1cult questloh]ﬁ‘

of hoW‘ determlne ;the“'ex1stence .

relatlonshlp when jlt

is‘, n

,produced flduc1ary obllgatlons analogousJ'h

partners at w1ll have 1mposed upon them.,}‘
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Mr;:‘Justice Samuels found also that ‘an'fiduciary'

relationship‘ existed. ‘”His' Honouxr did' this' by ‘holding“ )

that JOlnt venturers, whether or not they become partners at
law, are 1n a flduc1ary relatlonshlp.[ Samuels J. A.‘reached'f

this concluslon by scrut1n121ng the hlstorlcal development(ya

- of = the jOlnt venture ~in the Unlted States“v where some‘

jurlsdlctlons forbade corporatlons from becomlng partners.of”“‘”‘

Thls hlstorlcal examlnatlon seemed to 1nd1cate that the"

Amerlcanv development of the jOlnt venture,r whlch theni‘

mlgrated overseas, ‘was . ‘a de facto partnershlp.“_l At thlsf

point, Mr. Justlce Samuelsl quoted“, varlous cases fand)ﬂi

academlc writers who contend that ]Olnt venturers owe a dutybfff

of good falth and - loyalty.» Hls Honour s conclusron was*a

‘that-

"I am - therefore of .the ~opinicn. that joint.
‘venturers ow to . one another the’ duty of utmost”;
good faith due from every member of ‘a: partnershlp%
towards each other member es

'“Supra Note 55 at 504 and sos 7.

"“Supra Note 53 at 505 506

“Ladbury‘ in ;"Commentary zvat p 37 n*-Egu1ty and
.Commerc1al Relationships Edited: ‘by: Finn Supra Note: 4 argues
that the . typical: 301nt venture is: not: flduc1ary as’ the® 'co
, venturers carry-on business: severally and 1n‘common and‘the
‘_are not agents for each other. '

' 6‘Supra Note 55 at 506

;:Hv“Supra Note 55 at 506
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It'would appear that‘Sanuels J;A.ididinot findithath{}
jOlnt venturers ‘were analogous to partners and thereforegyb
flduc1arJes, but rather “that they were in reallty partnersnf“
and hence fell ’under that tradltlonally categoryl of

»flduc1ary relatlonshlp.‘ ' ‘ e - v
The results that Hutley J. A.vand Samuels J A. reach areﬁt

ldentlcal but the analyses whlch got them to that result’

dlffer.‘ v.Hutley J.A. utlllzed analogy to create a newp-u

category of flduc1ary relatlonshlp, whereas Samuels J A,}

found that the ‘301nt “Venture;ﬂwas7 merely af facto;f"*‘

partnership“

The fact that the tlme the breacnes of the f1duc1arys
obllgatlons took place was prlor to the executlon of the;
301nt venture agreement posed no dlfflculty to the Court ofir ’
Appeal Yhe. court held that as the venture was well undervww
way and the terms of the agreement reached when the mortgage{.”
- was 51gned the. 1ntend1ng co-venturers owed each other :

B flduc1ary dutles.,

Professor Austln contends67 that the approach of “the

~p’New ‘South Wales Court of Appeal was - that the' flduclary

,varlousa U.S.. states .prohibiting - '
. assisted in the: development of’ the joint' ventur
o other reasons 1nc1ude taxation and flnanc1ng arrangements.

“»"supra‘Note 28 Lt 449




relatronshlp outsrde of the tradltlonal categorles, then the
statement is: obvrously too w1de.i' Certalnly Samuels J A.na

held that the relatronshlp fell into’ a tradrtlonal category

and did not need to consrder whether 1t was fldurlary':ffht5‘

although not prev1ously recognlsed as such.‘; Hutley 3 A.n
-expressly created a. new category of frduc1ary relatlonshlp,'“

that of the 301nt venture.‘ Hls Honour achleved thls by thej

use of analogy;‘ Thus,fof the two ]udges ln the Court:of'?

.Appeal who dealt w1th thls questlon, one found thef

venture to be covered by the tradltlonal category off'*

partnershlp, whllst the other judge held that, by the use of>h -

analogy,‘a new category of flduclary relatlons was created"

Thus, a clear d1v1910n in: the characterlsatlon of the Jornt

1mportance of thls Bpllt ‘is also obvrous,fae

Court of Canada had to address‘ thls 1ssuez

:Mlnerals'case.‘ ThlS hlghllghts the 1mportance

Court's dGClSlOD 1n thls case. i

'The ngh Court of Australla dlsmlssed UDC's appeal

Glbb’ c J. held that the July 1974 agreement;constltuted a

:partnershlp between the partles. “The Chlef Justlce found

the jOlnt venture 1nvolved here was”used ln

""the not uncommon sense of a'partnershlp for
partlcular transactlonf»
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Gibbs €.J. alluded tor'the difficulties\‘in‘definihg: the

clrcumstances in whlch a flduc1ary relatlonshlp w111 be heldfi

to ex1st and mentloned hls judgment in the Hosgltal Products
case.® The Chlef Justlce held that » the in' ‘the ©

circumstances- before him

"a relatlonshlp ‘between UDC and Brlan based on
mutual trust and’ confldence"n .

existed. Interestlngly, these factors were held by Glbbs,,gﬂ
C. J.‘ln Hosgltal Products not to be dec1srve ‘of . the questlon],
whether a flduc1ary relatlonshlp ex1sted or: not.' In Unlted

Domlnlons the Chlef Justlce held that an 1ntend1ng partnerii;

in. the p051t10n of SPL in 1973 lS subject to a duty of thef

utmost good falth jBy thls tlme the venture ‘had. alreadyf

been embarked upon, ‘and the executlon of the agreement was at"-*

mere formallty.' Thus, the 1mpact of the Glbbs approach 1nh‘

“United Domlnatlons upon the ]udgement he gave earller 1nf77

Hospltal Products 1s unclear.; 

. :v : }: oA 301nt majorlty judgment was glven by Mason, Bfennanl

and Deane J. J."_‘ McPherson J.? correctly 1nterprets thei

joi nt judgment as flndlng thlq relatlonshlp to be, 1n fact

”Supra the 68 at 675;“1'

' 70Supra Note 68 at 678.

- ‘“the Chlef Justlce at 677 and Dawson J :
{Wlth the reasonlng of the majorlty.w‘

i 72J.n ""J01nt Ventures E ult ‘and - g
‘Relatlonbhlgs ‘Edlted by Flnn (Sydney:‘:1987l¢Theg;Law ‘Book:

“_;Company, 1587) .,
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a partnershlp and that Plofessor Austln 8 1mp]1cation that“

the’ court applled some unspec1f1ed test to determlne whethe f"'

'a ,flduclary ‘relattonshlp outslde :of(kth tradltlonal}y

‘ categorles ex15ted lS lnaccurate 3

The jOlnt judgement con91dered that jOlnt venture 'wasfg

not a technlcal expre351on w1th a common law meanlng.

‘Honours held 1t was, rather,,ln everyday language used to

'connote a. commerc1al undertaklng almed at the generatlon offt‘ih

proflts for all the partres, whlch Mason, ﬂrennan and Deaneiﬂ"l”

‘J.t. held’

i1l often be a partnerShipfﬁ;'

‘Their‘Honours”thenfstatedftha; -

“If . the' jOlnt venture 'takes the form vof an
partnershlp, the fact that it is confined to’ one

- joint’ undertaklng - as 'distinct: from beingwia?
;contlnulng relatlonshlp will “not’ prevent the ™~
relationship-between the JOlnt venturers belng a
‘fiduciary one.: ‘In:such’ a- case, the ]Olnt ventures
will: be under- fiduciary. duties to. one another,
‘including fiduciary duties:in relatlon ‘to property
-the: sub]ect of the’ 301nt venture, whlch -are. the
“ordinary - ’incidents:’ . of. ./ the pmrtnershlp
‘relatlonshlp, though: these flduc1ary duties will
be moulded to '‘the character “of :the.: partlcular
'relatlonshlp (see, generally, Blrtchnell v Equity

~Trustees, Executor’s: And A enc Co. y Co. Ltd, (1929) 42
CLR 384 at 407 91 N8 T e

- PSupra Note 28 at 450.
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Their Honours dld not apply any general test to determlnent

whether f1duc1ary obllgatrons dld ex1st,[ what the Jornti»

judgment did was to say that a jOlnt venture lS frequently a';"'

,partnershlp, a partnershlp ls f1duc1ary ln nature, thereforefwg”
to ,determlne~ whether fldu01ary obllgatlons do“ex1st,~gij
‘determlne 1f a partnershlp ex1sts.( Mason, Brennan and Deaney’

J.J. held that

"The most that can be said is that whether or:not:'

‘the . relationship ‘between :joint - venturers. . is
fiduciary will depend ‘upon’ the form whlch “the
particular joint. ‘venture . takes’. ‘and: pon the;_
content ‘or.the obllgatlons thch the partles to 1t*”
"have undertaken.““ T Gt

In thls way the majorrty avorded prov1d1ng any guldance on

how to determlne the exzstence of a flduclary relatlonshlp.

Thelr Honours rejected any general prohlbltron;

prospectlve partners belng flduclarles. ,“

"Indeed,"“infg such c1rcumstances, the : mutual
confidence ;' and:;trust .. which’ underlle Smost’
consensual- flduc1ary relatlonshlps are 11ke1y -to
be’ more  readily  apparent.  than:in.'the: case where
‘mutual rrghts and. obllgatlons have been’ expressly
defined in some “formal agreement.f leew1se, the
[relatlonshlp between prospective:'p
participants ‘in-a’ proposed partnershlp to’ carry
,out'a single: joint* undertaklng or. endeavour. will
‘ordirarily - ‘be f1duc1ary ‘the . prospective
‘pariners have “reached an 1nforma1 arrangement“to
‘assume’ such -a’ relatlonshlp and: have’ ‘proceaded to
‘take 'stepseilnvolved in: ltS establlshment ‘or

‘1mplementatlon Bt

"}"Supra Note‘68 at_679

“"Supra Note;68 at 68



Their ‘Honours indicated‘ thatf "mutual -confidence and” trust"f‘

exlsts 1n most consenqual flduclary relatlonshlp, but theyﬁr;f
falled to 1ndlcate whether thls was a requlremont for thel];
"generatlon of the relatlonshlp or merely a feature of theu“ i
flduc1a1y relatlonshlp.j Further, the heavy quallflcatlon of’
‘"most consensual" denles the statement any real 1mport aai
prov1d1ng adequate guldance to the determlnatlony of thehir

ques-lon of the exrstence of such a relatlonshlp

‘Dawson J., l e Samuels J A ln the New South Wales’

cQurt of Appeal,i found that the bu91neSSt

entlty had arlsen as a response to the‘ prohlbltlon, on

corporate partners. HlS Honour held

_"Although the relatlonshlp between part1c1pants ‘in
a joint venture:which is ‘noti a: partnership will be
kgoverned by the: partlcular contract ‘rather: ‘than
~-extrinsic: prlnclples ‘of law;: the relatlonshlp .may:
nevertheless be’ a: fiduciary:one if the: necessary.
_confidenceis reposed by- the: partlclpants 'in one
~ another. /-Of course,: in:a: partnershlp, the partles
are ‘agents . for:each’ other and . this: ‘may:-‘constitute
.-a separate. reason. for the. f1du01ary character of:
,partnershlp. “There: may be ‘no. such:agency: betweena,
participants’in ajoint: venture. but,_as Dixon: '+ -
pointed ‘out: in'/Birtchnell: v, Equity- Trusteesl
~Executors and: Agency ncy Co. Ltd (1929):42°CLR 384 a
"'407-8,: even in a :partnership it is* really,'the:
mutual ~confidence' between: partners which :imposes
‘flduc1ary duties upon ‘them and:the same: confldence
©‘may,.-in " appropriate’ crrcumstances, “pe: found:ito
‘ex1st between part1c1pants ln a: ]01nt venture

;fﬁééﬂﬁra*NSteft
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”The fundamental requlremen+ that Dawson J. proposed for thef

flduclary relatlonshlp was’ that uf "mutual confldence ‘c f 8 :;

However, as Glbbs C J. correwtly

p:lnted out in hls learnedhx
judgment 'i o Hosgltal Products ' dot»'tail_f flduc1ary_7»ﬁ

relatlonshlps possess such a subjectlve element, and what is

requlred is vulnerablllty, whlch may or may not be relatedff
to the rep051ng of: confldence. .

The' 1mmed1ate result of the ngh Court's dec151on wasg,f“

that uDC was precluded from relylng upon the beneflt of the

mortgage ‘as 1t _was obtalned and retalned 1n breach of thef

flduc1ary obllgatlon lt ‘owedf to Brlan.:",°Tv lafger

‘jurlsprudentlal lmpact of the UDC case 1s not the expofltlonr

of a test for a flduclary relatlonshlp. 5 ThlS 1ssue,

::1frepresented a Shlft ln‘legal prlnClple.‘ The dec151on'by the




'si*
to determlnlng flduc1ary obllgatlons.‘ The only judgment
that dealt ‘with non-partnershlp jOlnt ventures posslbly
belng flduc1ar1es is not addressed by Austln._ The test 1n"
this sltuatlon to determlne whether a flducrary relatlonshlp

exlsts, accordlng to Dawson J., 1s that

"... the - necessary _confidence fiSVjIéPCSéd-QbYZ'”_
-participants in one another."s! . = it o Tl

!

'This‘cannot'be‘construed toobeVanladoﬁtion,Of;ththason 4

approach

However, what the UDC case does 1nd1cate 1s thatf

posslbly the ngh Court of Australla has moved towards a

greater w1111ngness to permlt the exlstence of equltable
doctrlnes 1n a commerclal sphere

It is at thlS junctlon that the most recent Canadlanfl‘

decrslons upon the 1mportatlon of flduclary obllgatlons 1ntou

a commerc1a1 context begln. The flrstuls the Ontarlo Court

~of Appeal deCleonﬂln Standard Investments Ltd V. ‘Canadla

perlal Bank of . Commerce."; The plalntlffs ‘transierred

‘thelr accounts to the Bank and 'sought, from»uthe Bank 8

»pre51dent, both adv1ce and fl ancerln regard to.a5p0551b1

i az'(1985) 22 DLR (4th
hfrefused 53 DR;(2d) 663n..
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approx1mate1y 10% of the shares 1n Crown Trust for $18 per i
share.« : Durlng ~this perlod the actlons of the Bank'v
presldent and chalrman were not known to each other. Later,

when the pre51dent dld dlscovnr what the chalrman had

dlrected.the Bank to do, ‘he only 1nformed the plalntlffsi

that their proposed take -over would fall Durlng a 5 year_wf
perlod Standard Investments Ltd had contlnued to purchase

Crown Trust shares.' They accumulated about 32% of Crowng’sdl”“‘
Trust’s ’shares; ‘ A dlrector of the Bank acqulred a’ 44%”

;1nterest in’ Crown Trust, and thls was achleved w1th theff"u

Bankvs‘ flnanclal aSSLStance.kj_gTh 'dlrectnr sold hlsfli

shareholding, and the Bank sold off 1ts 10% holdlng, to arfﬂ~

" third party." The consequence of thlS sale was that theﬁ1;§,"”
;market value of the plalntlffs shares fell by over 50%-»,M
At flrst 1nstance Grlfflths J. held that the Bank owedha‘d* :

’a f1duc1ary duty to the plalntlff HlS Honour held.

"I have no hesrt1tlon “in holdlng that in- 1972 ‘an
fiduciary relatlonshlp between the 'plaintiff: and
“the Bank was created. . All.of ' the. essentlaff
elements ' were: presentt Messrs. Cohen ‘and” ‘Ellen |
‘reposed a’trust and confidence:in the: ‘Bank." -On.
- April-.6, 1972 ‘they: came . to the: Bank.  On Aprll 6
1972, they came tc ‘the Bank and: confldentlally:
’ outllned thelr .plan‘ for acqulsltlon and .control .of.
/Crown Trust:to Mr.: Wadsworth, the presrdent ‘'of ‘the:
Bank. ' -The Bank ‘undertook: to advise: them generally;
on. - the ' soundness’ ' of ' :their plan 'and " more
importantly. for’ thelr purposes, ‘to. effect
1ntroductlon ta. Mr.1McDougald “The Bank then
‘not. only ‘a confldence reposed 1n 1t but
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The crlterla that Grlfflths J. applled to determlne whether

a fldu01ary relatlonshlp ex15ted was, whether one party had

‘confldence reposed in it and that party undertook to act on
behalf of the other. Thls dlverges from the approach of
Gibbs C. J. ln Hospltal Products as here confldence must be

‘reposed whereas the Chlef Justlce expressly rejected thls as

a necessary element “‘"1 Professor Austln ' contendsf that

these two - ]udlclal approaches are slmllar.‘ The formulatlons‘

are, however,~ only Slmllar 1n that both are analyses
premlsed upon two questlons- and one of these questlon,

‘51m11ar in: wordlng.- However, as Professor Austln p01nts out

this common questlon 1s actaally addressed to dlfferent

bmatters.“f" The ngh Court of Australla 1ooks for an

undertaklng to act 1n-the lnterests of another, whllst the ;

tr1a1~ Judge Cin:: standard Investment s looked ‘to

;ﬁ__" ’ -undertaklng to advrse. ’ It would be dlfflcult to‘lmaglne

that the Bank when flrst approached by the plalntlffs, had

,undertaken to act 1n the plalntlff s 1nterests'durrng'the sz

Thus, on’ the ngh‘Court'

vwhole of the takeover struggle.

crlterla advocated 1n Hosgltal Products 1t would have been*

“Supra Note 30 at 433"4

,k , “"Commentary., The & Corporate |
i d Investments Ltdowv. Canadlan Imperlal Bank “of . Comm
‘*Q(1986) 12 Can Bus L.J. 96 at 103, :
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unlikely that the Bank would have been held to have owed thej,"‘

extens:Lve fJ.dch.ary dutles found at flrst 1nstance.

Follow:.ng hlS conclus:.on that the Bank dld owe a:f-"‘
flduc1ary duty to the plalntlff Grlfflth J. held that no

~breach of that duty had taken place.“?ﬂ HJ.s Lordshlp s

reasonlng leadJ.ng to thls flndmg can, be summarJ.zed thusv

the Jank acted lawfully :Ln buylng J.ts sharehold:.ng, that ‘;J.t"

could not make dlsclosure to Standard Investmen s w1th'ut_

br_eachlng ‘a. duty of confldentlallty to Crown Trust‘

confldentlal 1nformat10n that the Bank had recelved from the"{ 'ﬂ ‘

plalntlff at the ‘J.nJ.t:Lal meetlngs . had ceased to

fconfldentlal and no further coan.dentJ.al ;mformatn.on was\ .

‘glven to the Bank at 1ater dates~' and fmally had Standard

Investments known the Bank was buylng 10% of ‘the shares i

vCrown ' Trust j1t would have made no""dlfference to

‘Standard Investments appealed thJ.s dec1510n;

" The . Ontarlo COurt of Appeal upheld the trJ.al Ju ge s

* "supra Note 83 at '484.



relationship. =~ As Sir Erlc Sachs states, hlB

phraSé‘“fiduCiary>care was

have used the language of confldentlallty._ The

in Standard Investments d1d not relate to undue

the Court of Appeal was 1ncorrect, as 1nd1cated

- with : ;the : fldu01ary5,

relatlonshlp.” f_ﬁHowever,;}the Ontarlo. Court

9°Ibld at 340.

‘Butterworths, 1987)tatfp 245. .
‘ ”[1985] AC1686 i

‘ ”‘or example Guertlnfv.
DLR (4th) 68, ‘affirmed 12‘DLR‘(4th) 640n.

usefof:thei‘

"to avoid confusion with the common law duty.

The explanatlon why hlS Lordshlp dld not employ the termﬂif
‘"flduc1ary relatlonshlp wasv that hls lordshlp was nottr’
,deallng w1th such an 1ssue.: The care 1nvolved an allegatlonf

of undue ’1nf1uence.,~ Although undue 1nfluence 1nvolves:
persons who are ln a flduc*ary rela 1onsh1p 1t 1s not afﬁ7
necessary element ln prov1ng a’‘'case: of undue 1nfluence.

This explalns why Lord Scarman 1n the House of Lords 1n the"
later case of Natlonal Westmlnster Bank v Mg;ggg? clearlyf?f‘

‘1nd1cated that he would have preferred Sachs L.J. not to;f"

\but to the confllct rule.‘ The rellance upon Lloyd 3 Bank by;?=~‘"“

also unnecessary as there exlstcd Canadlan authorlty deallngﬁjdy '

3 nature ‘*of %‘1am‘ banker/cllent;«

91see for e:ample, Meagher Gummow and-Lehane Fgulty
Doctrines and Remedies (Supra. Note 31.of ‘para. 1519), -Anson'’s
Law. of  Contract: BEdited by: Guest . 26th ‘Edition

Royal Bank" f Canada
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S ngo o

allegatlon‘g

1nfluence,'

above, butf““

e

of Appeal;

London:

1983) 1



appears to be movrng towards a unlfled approach to casea'

1nvolv1ng confllct of lnterests rule ‘and undue 1nfluence “h”

’Unfortunately, the Court dld not artlculate thls purpose..4'

It was when decrdlng the’ questlon of whether there hadi

been a.: breach of fldu01ary duty that the‘Court of Appeal-

dlffered w1th GrlfflthBYJ:Z The Court of Appeal s ]udgment;
on the questlon of hreach was an effectlve demolltlon of theﬁ
trlal ]udge s reasonlng The Court of Appeal found95 that;p

the lawful nature of the Bank 8- actlons ‘was not materlal

the questlon to be asked was whether the Bank was entltled:

to put 1tse1f 1n a posrtlon of confllct.”'gThewBank could

have av01ded ltS posxtlon of confllct by refusrng to adv1se

or a551st, If 1t had refused no problem of confld'ntlallty_

would have been 1nvolved.?7‘ The fact that there was’ no'

longer any confldentlal 1nformatlon dld»not necessarlly mean
that there was no longer any‘ fldu01ary duty 99‘ ‘ :

‘the Court of Appeal held that whllst 1t”may,have made a

_great dlfference to the plalntlffs had)the known that the

xibaa)‘

*3ee Havward v._‘Bank“vof:’Nova _Scotia

(4th) 758,

”“Supra Note 82 at 405.




Bank was purcha51ng ra‘ﬂib “:shareholdlng,. lt was‘
51gn1f1cant to the questron of confllct of 1nterest. ‘

At thls pornt, the Court of Appeal hadidfound a

flduc1a1y duty d1d ex1st and had neutralrzed th ' trlaliil'

judge s reasonlng as. to why thls duty was not7 breached

~Unfortunately, Professor Austln s comment“° that_the Courtf

‘vdthen falled to justlfy 1ts conclusron';that a breach< had:

occurred must be agreed w1th : TheﬂCourt held that

~"The breach of duty on' the part of the defendant'
consisted ini.its failure to -declare: its conflict
~of interest’at any:time,:-its subsequent. g1v1ng of:
‘assigstance -and:advice,: and ‘its later: :sale of..its:
'shares (the acqulsrtlon of whlch ‘and . the: purpose
‘'of ‘such acqu131tlon it had ‘never  revealed to the.
‘plaintiffs):” for:: its own' " benefit cﬂd ‘to’ ithe
‘detrlment of the plalntlffs' i

'The scope of the duty, never addresse

'”Appeal;’ must have been extraordlnar j

court‘wwas 'correct 1n ltS flndlng' that a
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trust.,'® The Court awarded Standard Investments damagesf

calculated as the. cost of the shares whrch lt had’ purchased,“

plus borrowrng costs, and 1nterests whlch would have been_,V-”’

earned had the plalntlff '8 funds ~been 1nvested, lessd
;d1v1dends recelved and also less the proceeds of sale of’the
shares.; As is obvxous the court awarded damages aSS&SSLd on::f

the loss. sustalned by the beneflclary “’~ However, 1n Lhe

law of fldUClaIlES 11ab111ty 5’ not based ‘nponM“
plalntlff s loss,Qf but rather the galn of the defaultindw‘
eflduc1ary. . : S AR . : :

One other aspect of the Court of Appeal decmslon needﬂ'
to. be addressed 105 Thls‘ 1s,, when dcallng‘ thh a nonn“
natural entlty, such as a corporatlon, who may enter lnto a“
'flduc1ary relatlonshlp wh1ch blnds the corporate bPlhgf On
the facts of’ thls case the Court of Appeal hvld thaf bmth
the Bank!’ s chalrman and pre51dent could,.and dld blnd Lhegu

abankr ' The Court of Appeal determlned thls by flndxmq thcf

‘crlmlnal law doctrlne of '"identlflcatlon ,whlr

P

‘that the actlons ‘and thoughts of varlou@V of i cers_ ahd

“‘"Supra Note 82 at 443.-

Wgimilar to the approach used to quan

R Amayes, An
tort actlons. [

L iegor example, Phlpp w'v. ‘Boardman {18677

QCanadlan Bero ‘Services- Ltd v. 0'Malley - [1974] -SCHR
‘Tiaskin::J. -at . 621-622; Keech v.ASandford_[ 72¢
Klng 61; 25 ER223'“

: -“.‘”thls has been :the central focu.
‘Vbuslness artlcles concerning: thls Jcase, "

prcv;&aﬁ'f-




dlrectors of the company are “to be treated as the actlons

and thoughts of the company, was appllcable to actlons for‘
breachrof,f1duc1ary duty;““ The Court held that the taskiﬂt

was to: 1dent1fy the f"dlrectlng mlnd and w1ll"

'company. After that,.thelr actions had to be examlned to5

“gauge whether acts sufflclent to constltute the creatwon of"‘

a flduc1a1y relatlonshlp had occurred f These actlons,wouldl

then be lmputed to the company.; The Court of Appeallthen
held

‘"...vas a matter of law a corporatlon ‘may. have '
‘more -than one dlrectlng mind’ operatlng wrthln the
same: field of operations’ but -I-am’ of :the 'further
view that where such:a’ state’ of affalrs ex1sts, a.
corporation cannot:be’ found in: law: to have a'split
. personality so" that it ‘can. rely on the lack of
knowledge .on” the" part" ‘of . one;:of “its- dlrectlng
- minds:of the: acts, intenticns and. knowledge on:the.
“part’ of one.of- its ‘directing: ‘mindsof: the acts,,
‘1nten510ns -and knowledge of the

from llablllty for the” actlons ,of ‘the first
‘directing mind or the: comblned act1v1t1es of both
directing: minds, At least, in‘civil cases;
the elements of mens rea is not appllcable,,/

the" knowledge,
,‘together the' total knowledge,
‘of “‘each’ become. ‘together: theg; :
.“intention  and: acts of‘thelcorporatlon whlch they.
;represent 0T

106Supra Note 82~at 429

107Supra Note 82 t:430-1.
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As Professor Waters points out!®® this holding must cause
great concern in large ornanizations which possess many
persons sufficiently senior to be designated as the
directing mind and will of it. Professor Waters notes that
"Chinese Walls" may not be adequate to such organizations

103 However, as Professor Austin indicates'"

protection.
even 1f "Chinese Walls" continue to operate they may be
largely irrelevant to a claim against a large corporation
€or breach of fiduciary duty where the breach is not caused
by the Plow of information,

The penultimate decision to be examined is that of the

Ontario’s Court of Appeal decision in Internatiopnal Corong

Resources v. ILAC Minerals Ltd,!" The relevant facts of -

the case were the Corona owned mining leases on a parcel of
land. After various tests and exploration Corona believed
that there were valuable metal deposits on an adjacent

parcel of land (known as the Williams property). A limited

amount of this information had become public. ILAC expressed

——

an interest to Corona about Joint development <f the
Williams property. Corona and LAC began negotiating towards

a possible joint venture. In the course »f the negotiations

0e"Banks, Fiduciary Obligations and . Unconscionable

Transactlons” (1986) 65 Can. Bar Rev. 37.
To97pid at 56£¢,
11%sypra Note 85 at 108.

©111(1988) 44 DLR (4th) 592.
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Corona gave ILAC information acquired by its exploration.
Corona attempted to gain the Williams property's mining
right however ILAC submitted a competing offer to the owner,
and it was successful. IAC then developed, by itself, a
successful gold mine on the land. It should be noted that

this case had a superficial similarity to United Dominions

Corporation v. Brian Pty Ltd,' as both cases involved

situations moving towards a joint venture, and that that
commercial vehicle had not been formalized when the alleged
breach occurred. The important difference, however, was
that in UDC the parties had reached verbal agreement and
were acting upon that basis. That had not occurred here.

At first instance Holland J. held that IAC had
committed a breach of confidence by misappropriating the
information that Corona had given to it. Additionally, his
Lordship held that there was a fiduciary relationship
subsisting between Corona and LAC, and ILAC also breached
this. Be ordered that upon Corona paying IAC $153,978,000
LAC had to transfer its interest in the mining riggg; to =
Corona. The $153,978,000 order in LAC's favour was‘made
upon s.37 (1) of the Conveyancing and Law of Property Act's

Wthh permits such an order to be made when a pelson makes"

lastlng merovements on land under the belief that lt is hls o

l2gypra- Note 68.

13R,5,0. 1980, ¢.90.
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own." The award is "a lien upon it to the extent of the
amount by which its value is enhanced by the improvements,’
The Court of Appeal, in analysing this problem, divided
it into four parts: 1. was there a fiduciary relationship?
2. what is the appropriate remedy? 3. was there a breach of
confidence by IAC? 4. was LAC to be compensated for the
improvements it had made to the property? By examining the
Court’s decision by utilizing its own schema it will be
relatively straightforward to highlight any difficultlies

that emerge from ths judgements,

a. Fiduciary Relationship

The initial problem that the Court of Appeal had to

address was whether there was, or should be, a proﬁibj_tion E

on extending the fiduciary doctrine into a situatian where

the parties involved are commercial entities of similar

strength. The Court held

"We agree that the law of fiduciary relations does-
not ordinarily apply to parties who are involved
in arm’s length commercial transactions.
Nevertheless, it appears to be clear that the law
of fiduciary relations does apply in certain
circuiistancss (o peirsons dealing at amm’'s Jlength
in commercial - transactions."!' . (emphasis ' added
by the Court) S g '

v

iMSypra Note 111 at 635.
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The Court of Appeal held thst it is a question of fact
whether the relationship is fiduciary in nature,**
The Court recognised that here the parties were not in a
traditional fiduciary category, and so a fact-based
examination to determine the question was appropriate.!!®
The factors that the Court found led to the conclusion that
a fiduciary relationship did exist here were that LAC had
sought aut Corona to participate in the joint wventure,
Corona divulged confidential information to LAC, that there
was a practice within the mining industry that negotiating
parties do not act to the detriment of each other and that
between April and July of 1981 the parties seemed to possess
a mutual understanding on a Jjoint geochemical programme. !’
The greatest emphasis was placed upon Holland J,’s finding
that there existed within the mining industry a practice
that negotiating parties do not act to the detriment of
their negotiating counterparts. This fundamental finding,
the centre-piece supporting the existence of the fiduciary

— T

relationship, is roundly and forcibly criticized by-

. "w
Gibbens .

H3gupra Note 111 at 636. : S
""'Spra Note 111 at 638.

. """Swpra Note 111 at 640-1.

8Commentary: "International Corona ‘Resources: v LAC -
Minerals = Where Equity Rushes In" (1987- 88) 13 Can Buq L J. o
489 at 494 1§ 20.




was

J.A.

conclusion that there existed a

reasoning.

or not.

profit rule.

laid down by Gibbs €.J.?*°

Gibbens damning critique of the primary pillar for the

unfortunately is not the only deficiency with the Court's

the determination of whether a fiduciary relationship exists

119

In the Hospital Products case the guidelines

perceiving whether a breach of the conflict or profit rules

according to Professor Klinck,'*! been adopted in Canada in

Burns v. Kellv Peters & Associates Ltd,'** in which Lambert

formulated the test as

"(1) whether the defendants had undertaken with
the plaintiffs to act in relation to the ...
transaction, or transactions of that nature, 1in
the interests of the plaintiffs;

(2) whether the defendants had been entrusted
with power to affect the plaintiffs' intercsts in
a legal or practical sense, so that the plaintiffs
were in a position of vulnerability."!®

—-—

9Gibbens at p.495 refers to it as the "no collateral
advantage" obligation.

#%sypra Note 30 at 435.

121'mhe Rise of the 'Remedial! Fiduciary Relationship: A
Comment on International Corona Resources “Ltd  v.:  LAC
Minerals" (1988) 30 McGill J. 600 at 622. B '

22(1987) i6 BCLR (2d) 1 (BCCA).

1hid at 27.

fiduciary relationship

A fundamental flaw is that no test is cited for

The case at bar involved an alleged breach of the

That Jjudicial approach,
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In reference to the first question the Court of Appeal
in LAC Minerals held that the defendant, because of industry
practice, had agreed not to act to the detriment of the
plaintiff. However, as Klineck correctly indicates,™*
agreeing not to act to the detriment is mpot the same as
undertaking to act in that party's interest.

Perhaps the most conceptually difficult point of this
area is the connection between confidential information and
the establishment of a fiduciary relationship. Confidence
is frequently used when the fiduciary relationship is being
discussed. However, confidence does possess another meaning
and this pertains to secrecy.'*® The cause of action for
breach of confidence depends on the definition of confidence
that is used.!?¢

The test that Gurry'?’ adopts utilizes the elements of

"breach of confidence" detailed by Megarry J. in Coco V.

AN.  Clark (Engineers) Ltd.'? HMegarry J. held

""Supra Note 122 at 623.

~ #for example, "This information is given to you in the
strictest confidence." PR

z6klinck Supra Note 122 at 606 indicates that both uses
can be utilized in the same sentence, for example, "X may
give Y, 'confidential' (ie. secret) information, in the’
‘confidence’ (die. trust) that Y will not reveal it or
misappropriate it." 3

21greach of Confidence (Oxford: Clarendon P.ress,f »1984),'
at pp.3-4. Lo S

12601968) ReC 41 (Ch. D.).




"In my Jjudgment, three elements are normally

required 1f, apart from contract, a case of breach

of confidence is to succeed. First, the

information itself, in the words of Lord Greene,

¥.,R. in the Saltman case on page 215, must 'have

the necessary quality of confidence about it.

Secondly, that information must have been 1mparted

ir circumstances importing am obligation of

confidence. Thirdly, there must be an

unauthorized use of that information to the

detriment of the party communicating it."!?®
Interestingly, the third point in Megarry J.’s structure
indicates that the misuse of confidential information causes
the confider some detriment. As Klinck indicates!” this
third point is a factor not required to be proved in an
action for an alleged breach of fiduciary obligation. This
is perhaps one point of divergence between an action for
breach of confidence and an action for breach of a fiduciary
duty. It is suggested that the Court of Appeal in LAC
Minerals, stating as it did that the breach of confidence .
issue and the fiduciary issue are "intertwined", nearly came
to grips with addressing the problem that the case before
them could have been a breach of confidence case or a-srsach
of fiduciary relationship case, with one main factor
producing that fiduciary relationship was the glVlng of the

confidential information. Unfortunately the Court falled to

fully address this vital issue.

1237bid.. at 47. |
130gypra Note 122 at 608.
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A question that Klinck poses' is how does the giving
of confidential information create a fiduciary obligation?
To establish this the Court must initially ask itself two
questions: 1. who is the beneficiary of the fiduciary
relationship?, and 2. what is the benefit contemplated? The
Court of Appeal never addressed itself to these issues, and
so the finding on this point must be seen as
unsatisfactory.!?

In regard to the fiduciary relationship, and in
particular to its connection to the notion of a breach of
confidence, it is submitted the Court of Appeal in LAC
Minerals relied upon poor and inadequate reasoning for its
conclusion. Unfortunately, the Court continued with this

haphazard judicial technique when dealing with other issues.

b. Remedies for Breach of The Fiduciary Duty

Holland J. had awarded Corona a constructive trust over
the Williamg property for the breach of the fiduciary duty
by IAC. The Ontario Court of Appeal upheld this imposietion

of an equitable proprietorial remedy. However, it should be

noted that IAC was designated a constructive trustee of the

""'Spra Note 122 at 6lé.

¥ 1linck (Supra Note 122 at 617) suggests one way ©f
analysing this situation is as a fiduciary relationship
created by the confiding of information and infomation is-
regarded as property. However, after examining this ..
possibility  he, at 618, concludes that such a
characterization is "rather artificial" and does not reaolve
the problem posed above. ' :
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entire property for Corona. If the remedy was for a breach
of a fiduciary obligation created by negotiations for a
joint venture why was only one party benefitted? Should not
the constructive trust have been for both LAC and Corona?
Gibbs C.I.. in United Dominions Corp'*® interpreted Lord
Lyndhurst in Fawcett v. Whitehouse,™ a case which the
Court of Appeal had cited as authority for the proposition
that parties negotiating towards a partnership or joint
venture may be fiduciaries,!” as holding that a person

negotiating for an intending partnership.

"

... who clandestinely receives an advantage for
himself must account for the advantage to the
partnership. "

Obviously, the partnership would include the delinquent

fiduciary. 8o why did not LAC hold the Williams property on

constructive trust for the parties to the possible joint
venture, that is, Corona and itself? This problem is purely
caused by the Court of Appeal not addressing the issue of

————

who is the beneficiary of the fiduciary relationship.

c. Remedies for Breach of Confidence
The above problem would disappear if .the case . was

analysed as a breach of confidence issue, and not as a

3gypra Note 68 at 611,
134(1829) Russ & M 132; 39 ER 51.
1%5gupra Note 68 at 677. -
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fiduciary relationship dispute. Unfortunately, because the
Court of Appeal found that the fiduciary relationship and
the confidential information were "intertwined", which was
surely the situation, the Court failed to investigate that
matter in two distinct ways. 2As Gurry indicates'*® a case
may involve a fiduciary relationship which pre—-exists the
imparting of confidential information, and the misuse of
this confidential information may be the medium of the
breach of the fiduciary obligation. Or, in a breach of
confidence action the court's concern is for the protection
of a confidence which has been created by the disclosure of
confidential information. The court's attention is directed
to the protection of the confidential information because it
has been the cause of the creation of the relationship. The
problem faced by the Court of Appeal was that on the facts
found by it neither of these two alternatives presented by
Gurry covered the case before them. One reason why the
Court of BAppeal found a fiduciary relationship to have
existed was the giving of the confidential infof;;;ion.
This case would appear, initially, to "fit the'f;;éonﬁ_
alternative of Gurry, that 1is, it was a "breacﬁ of
confidence" case. But the passing of confidential
information was. not the only factor leading tbﬂ‘thei

conclusion of a fiduciary relationship, and so that it wenld.

appear that it was not simply a breach of confidehce'caser  f

Bsgupra Note 128 at 161.




70

However, as the confidential information was a factor in the
creation of the fiduciary relationship the case could not
have been designed as being covered could not have been
designated as being covered by the first alternative posed
by Gurry. Gurry’'s suggested typology of either a pre-
existing fiduciary relationship, where use is made of later
acquired confidential information, or where the giving of
confidential information alone generates a relationship of
confidence is simply inadequate t& deal with their factual
situation.  Therefore, the Ontario Court, of Appeal had an
opportunity to construct a third model; where a fiduciary
relationship is created partlyv by the giving af confidential
information and the misuse of this confidential iﬁiié)rmation
caused the breach of the fiduciary re:i_:}at.‘i,;él‘lship,
Unfortunately, the Court did not do this. Their 'i.ordships,
in "dealing" with the complicated matter of the cormection
between the breach of confidence action and the'”a'ilegation
of breach of a fiduciary relationship inadequately held
"In the case at bar, the trial judge concluded
that the legal principles regarding - the
obligations imposed by the delivery  of
confidential information and the obligations
imposed as a result of the existence of a
fiduciary relationship are intertwined. W are of
the opinion that he was correct in this conclusion.
and the law of fiduciary relationships can apply

to parties involved, at least initially, 1n arm's
length commercial discussion. "!¥

1¥supra Note 111 at 639.
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The highest court in Ontario agreed with the trial judge
that the intertwined nature of confidence information and
fiduciary obligations caused a jurisprudential problem.
Unfortunately, that i1s all the Court of Appeal did; their
Lordships did not proffer any solution to the problem. The
court dealt only with one breach, that of the fiduciary
relationship, but later it dealt with the remedies for
breach of the fiduciary relationship and for breach of
confidence. This approach would be defensible if the Court
of Appeal had held that the breach of the fiduciary
relationship was caused by the breach of confidence. Then
the question of differing remedies would have meant that the
Court had to indicate which doctrine was superior. Needless
to say the Court of Appeal in LAC Minerals failed' to do
this.

After simply addressing the problem of whether there
had been a breach of the fiduciary duty, the Court of Appeal
held that it was unnecessary to consider the proper remedy
for the breach of confidence'®® the Court went ahead with
holding that the constructive trust was -the appropriate
remedy. This was the saﬁe award made for the breach of the ‘
fiduciary duty, so no question of which doctriné wasvpréQ
eminent arose. Oone major difficulty that ‘Gibbens

identifies'” is that the breach of confidence action,

Ysupra Note 111 at 656

1¥supra Note 119 at 498.
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according to Gurry,*® is based upon contract, equity and
property. This, of course, impacts on the remasdies
available for a breach. Unfortunately, the Court of Appeal

did not allude to this difficulty.

d. Compensations for Improvements to the williams
Property.

Holland J., at first instance, ordered that LAC was to
transfer tha property to Corona upon Corona paying
$153, 978, 000. This eamount was based upon s,37(l) of the
Conveyancing and Law of Property Aact'*t which allowed a
person who "makes lasting improvements on the land under the
belief that it is his own ... a lien upon it to the extent
of the amount by which its wvalue is enhanced by the
improvements." Although the Court of Appeal arrived at the
same conclusion it rejected the reasoning of Holland J,'*
As Gibbens points out'*’ the Court of Appeal ordered a lien
for the above-mentioned amount by the application of the
doctrine of change of circumstance. The Court quoted Coff
and Jones''’ as suggesting that in future years coarts will

accept as a full defence the doctrine of change of position.

"'Spra Note 128 at 23f£f,
HIR,8,0, 1980 <,90,

""Syra Note 111 at 659.
""'Syra Note 119 at 499.

44phe Law of Restitution 3rd Edition (London: Sweet-and
Maxwell, 1986) at 661, ,

T — —
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From this speculation the bench explicitly found change of

position or circumstance as a purtial defence.!® Howevery
Gibbens indicates that what the court did not do was t@
create a partial or complste defence, but rather it allowed
an independent claim for improvements to be made. Thid
contention is centred upon the fact that if it was a defence
it should have affected the remedy claimed, but as the
constructive trust remained untouched it could not have beefi
a defence. Interestingly, Balsbury’s** defines a lien as
being over property. The Court of Appeal 4;4 ot indicatg 2
what property the lien was over, but it mgy be pr'egumed“m
have related to the property subject to the constrhc"‘t‘ﬂive' ‘
trust. If this is =~mmrate +hen Gibbens criticisms wou‘l‘d
appear unfounded. ’ ‘ '

As is  obvious the Ontario Cour‘t‘ of Appeal in LAC
Minerals failed to grapple with,maﬁy of the issues Posed‘by‘
the case. fThe Court’s d@@;ﬁ;@m was EeVi@%éd by the Supreme<
Court of Canada.!¥ |

 The judgments nf the Supreme court must be carefully;

ranged to uncover the majquty decision, -The ,only rissue

all of the Justices agreed upon was that there had ‘bée_'ni,'a' -

breach of confidence. Mr. Justice La Forest and'M‘ad"ame_

Ibid, at 661.

Wsgalsbury’s Law. of England (4th Ed:.tlon 1979) Vol 28'3
at’ para 501

~‘“7(1989) 61 DLR (4th) 14.

.‘i
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Justice Wilson considered that there had also been a breach
of fiduciary duty. These two judges considered that the
appropriate remedy for both breach of a fiduciary duty was a
constructive trust. Mr. Justice Sopinka and Mr. Justice
McIntyre disagreed with the two preceding conclusions. The
fifth member of the bench, Mr. Justice Lamer, possessed the
deciding vote. His Lordship agreed with Sopinka J. that
there was no fiduciary relationship, and he agreed with La
Forest J. that the remedies available for a breach of
confidence 1ncluded a constructive trust, which was
appropriate in this case. As can be seen no one Justice
wrote a majority decision on all issues. This indicates
that future litigation concerning fiduciaries in a
commercial context is very probably. S
Although it is recognised that. the decision in this

case turned on the finding of a ‘breacv:’h‘ of ¢onfidenCe ‘this

aspect of the decision w:.ll only be exam.med in terms of 1ts"

connection with the existence (or lack thereof) of a

fiduciary relationship.

Mithis concentration ia made Whllst recognlsmg that by[b

the decision

~."The doctrlne of breach of confldence has fmally B
come of age in this country ‘ N ‘

‘per P. Maddaugh "Confidence BAbused: 'LAC Minerals "Lﬁd‘
International Corona Resources Ltd " (1990) 16 Can Bus. L J. N

198 at 198. .
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A1l five members of the court found a breach of
confidence.!¥ Unlike the Ontario Court of Appeal which
recognised that the doctrine of confidential information and
the law of fiduciary obligations are "intertwined" but then
neglected this issue, the Supreme Court dealt with the
doctrines in conceptually separate ways. A question arises
as to how did the judgments differentiate between the two
doctrines.

Sopinka J., with whom McIntyre and Lamer J.J. agreed,
held that ° obtaining confidential information is not
itself aufficient to lead to a fiduciary relationship. Fof

his Lordship when the essence of the complaint is misuse of

confidential information the appropriate course of action is

to bring a suit for breach of confidence. This point by

Sopinka J. suggests a "purity" doctrine. A relationship -

built pursly on confidential jinformation will not. be’fa'

fiduciary relationship, and that an action premised upon- a

“substantially pure breach of confidence allegatlon will be a

B

breach of confidence, - This is ‘similar to. how Gurry151 .

would present the matter. At what point the level of‘

impurity of the confidential information to the relationship

is high ‘enough to convert the relya'tionship',into‘ being

%5upra Note 145, Lamer J,v at 15, FHCIFntyre J, at 15'

W;LlSOl’l J..at 17, La Forest J. at 25 and Soplnka at-74.-
1%Supra Note 145 at 64, ‘

 1Slsypra Note 128 at  161.
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fiduciary in nature and the cause of action into one for
breach of a fiduciary obligation was not addressed by his
Lordship.

La Forest J. held that

"

.+ the law of confidence and the law relating to
fiduciary obligations are not co-extensive. They
are not, however, completely distinct."!s?

What points of divergence did his Lordship perceive? One
ground is
"A claim for breach of confidence will a@nly be
made out, however, when 1t is shown that the
confidee has misused the information to thé&.
detriment of the confider. Fiduciary law, being .
concerned with the exaction of a duty of loyalty,
does not require that harm In the particular case
be shown to have resulted,"!*?
This observation is interesting on two grounds. . First, it

indicates that fiduciary law is wider than the law of

confidences. Secondly, earlier in his judgment La Foresf: Jd.

had adopted the test of Mayarry J. (8 he then was) in Coco.
v. AN.. Clark (Engipesrg) Ltd'™ to determine whether there =~
had been a breach of confidence.!®® ,’._l‘he‘thvird elemént df"

this test 1is that there is an unauthorized use of ‘the

152gypra Note 145 at 35. - ST SRR s Rt

"'Supm Note 145 at 36.

1%4[1969] RPC 41 (Ch)

B¢ should be noted that Gurry at pp 3—.) essent.xally
adopts Megarry J.’s crlterla. ‘
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confidential information to the detriment of the party
communicating it. However, Megarry J. himself left upon the
question whether detriment, at least to the confider him of
herself in an absolute prerequisite.'® Gurry states that

while 1t 1s often sald that the unauthorised use of

disclosure must be to the detriment of the confider before &

cause of action 1s established, detriment is more a factor

which affects the vremedy.'¥ It would appear that La

Forest J., has made detriment a requirement for a Canadiaf

breach of Confidence cause of acftion,

The second ground of difference is that of duty ©f

confidence can arise outside of a° direct relationship.“"

The example La Forest J. gives is where a third party has

received confidential information from a confidee in breach .

of the confides’s obligation to the confider.
The third ground of difference that his LOIdShiP

noted® was that the breach ;| of COﬂfldence : has a

jurisdictional base at law, whereas fldUClarV obllaatlons

]

are solely an equitable creation.'**

*6gypra Note 151 at 48.
Y7supra Note 128 at 5 fn 8.
1%%supra the 145 at 36.
‘S’Supfa Note 145 at 63.

l8%5ee Gurry chapter 2 for a- dlscu351on of the orlglns
of the relatlonshlp of confldence, ’ : i
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Apart from listing these divergent features of the
relationship of confidence and a relationship fiduciary im
nature his Lordship indicated that in the case before him
the emphasis was upon the breach of confidermsz claim.'®
Perhaps this was a de facto acceptance by La Forest J, that
if the action is based purely, or at least to a substantial
degree, on a misuse of confidential information it will pot
be an action €or dereliction of a fiduciary obligation.

The fifth member of the bench, Madame Justice Wilson in
her brief discussion of the issues,® did not deal with
the difficult problem of distinguishing between a
relationship of confidence and a fiduciary relationship.

what we are left with is that a majority of the Supreme
Court of Canada, it 1s difficult to conclude whét':herf La
Forest J. can be included in this 'majority, détermined‘
whether a relationship is one of confidence or is iidhciary:
in nature by looking towards the purity~of'the inforﬁation'
as a causative agent. = What this means is that if h
passing of the information is the pure cause of the 
relationship it will be designated as one of confidence. Ii
not, it will not be so designated. As is obvxous,'th$ 
question that this approach leaves is how pure“ is pure?.;

LAC Minerals provided the ODDortunltV for the Sunreme cOurtr'

to discuss this as the Ontarlo Court of Appeal found tha&t‘ )

i

151Supra Note 145 at‘2546,

2Supra Note 145 at 16-18.
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the passing of confidential information was only one factor
in the generation of the fiduciary relationship.
Unfortunately, the majority of the Court were able to avoid
confronting this issue.

Sopinka J., with whom both McIntyre and Lamer JJ.
agreed with on all matters pertaining to the law of
fiduciaries, held that there was no fiduciary relationship.
After his  Lordship**® had stated that obtaining
confidential information was not 1itself sufficient to
produce a fiduciary relationship. Sopinka J. addressed the
other reasons which the Court of Appeal had held generated a
relationship which was fiduciary in nature. There  were,
according to his Lordship,'® 'six factors in all.

The first reason was that the state of the negotiations

at’racted the United Dominions Corporation v. Brian Pty

Ltd'*® principle. The majority of the Supréme . Court of .

Ccanada identified that the negotiations . in  UDC ‘had -

progressed further than the facts before the bench.: 5°Pinka
J. acknowledged that the Ontario Court of App’eal; had

recognized this fact and that this reason-alone could not

stand to support the fiduciary relationship conclusioh,» It

'was this reason, the similarity to UDC, coupled with the

" '8gypra Note 145 .3t 64, .
'$!'supra Note 145 at 64.

1$5supra Note 68.




80

other five factors that tne Court of Appeal held to be the
foundation of the fiduciary relationship.

The second reason was that LAC sought out Corona. ‘ais
point was dismissed by Sopinka J. by noting that in every
commercial venture one party approaches the other. His
Lordship dismissed the third reason,, relating to the
arrangement of a geochemical programme, by overturning the
Court of App=al‘s finding of fact. The next pillar that the
Court of DAppeal wutilized to construct. a fiduciary
relationship was the provision of confidential information.
With respect, his Lordship did not accurately address the
issue. Sopinka J. held that

".,, the supply of confidential information is not

necessarily referable to a fiduciary relationship
and is therefore at best a neutral factox, "%

This statement contains a non-sequitur. The first part of

the statement reflects what his Lordship had said earlier;

simply that the obtaining and misuse of ' confidential

—

information cannot itself create a fiduciary relationship.

Thus, the supply of confidential information is not

necessarily referable to such a relationship,,‘v What

Sopinka J. appears to be saying is that if the confidential-

information is given it may or may not lead to a fiduéi&iy 8

relationship. Taking into account his'Lordship'sieaiiier‘d

statements concerning that if all that has occufredjiSjthe o

}66gupra Note 111 at 317.°
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passing of the confidential information then this will not
be referable to a fiduciary relationship. This 1s the
"ourity doctrine”. Howevar, by his Lordship's failure to
exclude a fiduciary relationship being related to
confidential information, a fiduciary relationship may
exist. It is where there is the passincj‘zof confidential
information in addition to other acts which are all
referable to a fiduciary relationship. This is precisely
what the Court of app=al was doing by listing a total of six
factors, one of which was confidential information. It does
not follow from the statement that if all that has occurred
is the passing of confidential information, which according
to the purity doctrine would not gensrate a fiduciary
relationship, then confidential infomation accompan::Led by
other actions can not generate a relationship which is
fiduciary in nature. Unfortunately, this would be the
result of the application of his Lordship’s non-sequitur
that the supply of confidential information is 'a’ neutral
factor. That is, unless Sopinka J. would}v;eject the
proposition that the relationship of confidence  and : the
fiduciary relationship are "intertwined.”

The fifth reason for the finding of »a"fidpciary 

relationship by the Court of Appeal was the:praqtica offfhe'

mining industry for a party not to act to the. de‘trime‘nt‘o’f o

the party it 1is negotiating with. vHis:‘Lordship atta@:kgd"

this contention on;several‘points,a The3fir9tiwas'that'inta B
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commercial environment a practice which is well-known, such
a the practice here that negotiating parties do not act to
the detriment of each other, is an implied term of the
contract. The first of two counterpoints that can be made
regarding this contention by Sopinka J. is that there was no
contract here for the term to be implied into. The second
counterpoint is that it is irrelevant if there was a
contractual term which incorporated this practice. Simply
because a contract does exist does not oust the possibility
of a fiduciary relationship. A company’s executive officer
will usually be in a contractual and fiduciary relationship
with his or her company.

The second assault wupon this industry practice

supporting a fiduciary relationship is that Sopinka J. found

that this practice is more relevant to an obligation of

confidence.!® Certainly this is true if this practice and

the passing of confidential information were the only

factors, then it would be a relationship of confidence. B

B

This is simply an application of the doctrine of purity.

Howe:er, here additional factors were being asserted so that .

the doctrine of purity could not apply. - The ohly~wayﬁthat'

the practice of the industry could not‘suppdrt a fiduciary

relationship was if any evidence of confidential information - -

could not be treated in regard to a fiduciary relationsﬁipf‘1kﬁ_. “

'’Supra Note 145 at 67.
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The final assault that Sopinka J. made wupon the
industry practice supporting a fiduciary relationship was
really somewhat bizarre. His Lordship suggested!®® thag
the mining industry expert's evidence relating to the

practice not to use information to the detriment of the

negotiating party who gave that information was actuall.y

determining the legal issue of whether there existed a
fiduciary relationship. With the upmost respect to the

learned judge this cannot be true on the facts of the cass,

The expert simply stated that a particular practice qu.

followed and then it was up to the court as the tribungi ef
law to determine the question of law upon the basis ¢
evaluation of the facts. Simply because a witness giveg

particularly strong evidence, as was the SJ.?ruatJ.on with the

expert witness, this is not determinative_ of  the ,leg"al

issue. If it were particularly strong e¥idence would be

inadmissible in court, and this is obviously an absurd

proposition. It is contended that Sopinka J.'s ag$ault ‘on

the fifth reasen supperting the Court of Appeal's f’incﬁg of

a fiduciary relationship can be successfully repulsed.

The flnal point on which the Court of Appeal rested lts

finding of a flduc1a'ry relatlonshlp was. that the partles,vf‘_h

were not simply negotlatlng towards an’ ordlnary commer01al

- contract but ‘ were negotlatlng in furtherance of a commonir}

8 Supra Note 145 at 67.
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object. Sopinka J. simply stated'' that all negotiations
towards a partnership of joint venture have this feature in
common and so it did not add anything to the analysis. What
the Court of Appeal appeared to be rearguing here was its
earlier point regarding the applicability of the UDC case.
His Lordship 1s quite correct to reject this point as adding
support to the finding of a fiduciary relationship.

When re-examining these six points it would appear that
three remain ihtact after Mr. Justice Sopinka’s assaults.

They are the extension of the UDC principle, the divulgence

of confidential information and the industry practice. For-

the creation of a fiddciary relationship the first two

points are not sufficient of themselves. However, this

combination of factors may, indeed, -~ be  sufficient.

Unfortunately, this contention was not addressed by his
Lordship. :
As 1s apparent Mr., Justice Sopinka. went to great

lengths not to find a fiduciary relationship in this case.

——

The rationale for going to th_ese lengths 'is his Lordship’s

clear reluctance to extend fiduciary relationships. into a
commercial context. -Sopinka'J. guoted pawson J. in 'Hosg‘jital

Products who referred to. thé'undesirabilit;y of finydiyng

fiduciary relationships in a commercial setting.'” . His

¥gupra Note 145 at 67.

supra Note 145 at 6‘1.‘ 2
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Lordship also cited' "’ approvingly  Campbell!” who

indicated clear displeasure in IAC Minerals and Standard

Investments, which imposed fiduciary relations where the
relationship had been formalised by contract. This
importance of the contract is picked up by Sopinka J. but an
initial comment must be made. Company directors and
partners frequently have contracts with their beneficiaries
but they are certainly examples of the traditional
categories of fiduciaries. This notion that a reduction of
a relationship to contractual form removes the fiduciary
elements must be false.

At this point Sopinka J., after acknowledging his
reluctance to extend fiduciary doctrine into a commercial
environment, dealt with the law of fiduclaries at a more
abstract level. His Lordship held that there  are. well-.
recognise = fiduciary  relationships, ' such as . trustee-
beneficiary, but  that = exceptionally a | relationship
traditionally presdmed,to’the fiduciary in nature will not
be on the facts; Furtherm@re, Sopinka J. held, not -all
obligations exiéting between the parties to a weil—’
recognised fiduciary relatlonshlp w111 be fiduciary 'in“v
nature. The example he gives is of 'a sollcxtor-cllent.
Obviously, this is a tradltlonal category.  The sollcltor'

owes, his or her client a duty’(oryobligation),tOVUSé’céﬁe or

Ysupra Note 145 at 60,

"The Ad"°°a"-es' SOClety Journal Augu t 1988 at p.44.
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skill. This oblication certainly is not fiduc'iaryin"

nature.

His Iordship'™' then stated that if a relationship is

not presumed to be fiduciary because of not being within & -
traditional category it may still be fiduciary im nature.

To determine this issue Sopinka J. adopted the "rough -and -

ready guide" of Wilson J. in Frame v. Smith.'™. Im that

case Madame Justice Wilsen, dissenting but the ma]or:.ty made

no adverse comment Qn‘this test, held

"Relationships in whlch a: flduc1ary obligation
have been imposed seem to possess three general
characteristics:

(1) The fuduc:.ary has scope far the exer01se ,
of scme discretion or power,

{2) The fiduciary:can unllaterally exercise’
that ‘power oOr discretion 'so: as -to ‘affect” the.
beneficiary’s legal or. practlcal interests )

(3) The Yeneficiary. is peculiarly vulnerable
to or ‘at the mercy of the flduclary holdlng the
dlscrletlon or power "1 o

It is of worth to- flnd the sources for Wllson J. : roughf

and ready guide". ! Her Ladyshlp stated”‘s that a smllar :

e

three-fold formulat:.on of the test had been adopted by 1he T
Australian High Court in Hos pltal Products. Wllson J.

quoted both Gibbs - C.J. and ' Mason ij.~‘ to : support;r '-her

Misupra Note 145 at 62.

}“(1997)‘42 DLR (4th)‘81,~[1987]‘2 SCR 99,

: ,”5(19'51,7) 42 DLR (4th) 81 at 99.
flﬁxbld. at 100{}];~

9RFL (3d)
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contention. Thus Australian authority can be perceived as
one of tne central pillars underlying the Canadian "rough
and ready guide" to determine the existence of a fiduciary"
relationship.

The explanation why the language relating to thé
determination. of =~ a  fiduciary = relationship ‘includes

expression such as "rough and ready guide“ and  "not
inappropriate in the ecircumstances"'’” rather than ?test"
is shown by what Sopinka J. held iﬁmédiatelybafter Cifing;
with approval, wilson J.'s "rough and ready guide." = His
Lordship held: i

"It is possible for a fiduciary relationship'to be

found although not all of these characteristics

are present, nor will the presence  -of -these:

ingredients invariably ldentlfy the exlstence of a
fiduciary relatlonshlp "1 T

Thus,  whilst indicating factors Whicht ”afe rstréhély
indicative of the relatlonshlp belng flduclary the doctrlner'
being the offsprlng of equlty, w111 not be conflned to a

. B

.rigid formula.

However, - Mr. Justice Soplnka does 1dent1fy”9 ﬂdne ;‘if

indispensable feature of a f1duc1ary Lelatlonshlp and thatﬂ'ffq

~gupra Nofe 30.

17%Supra Note'i4$ at:63,

1”Supra theji45 at¢63;
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is dependency or wvulnerability.® From this propositich
Sopinka J. constructs what Potter and Iaurence'™ refer tb
as the dependency theory. His Lordship held that in thilks
case

".«. this wvital ingredient was virtually

lacking™® (emphasis added)
It is an open question what the implications of "virtuall¥
lacking" are, but it would seem to indicate that any levél
of dependence or vulnerability will not be sufficient.

Mr. Justice Sopinka indicated that a psycholodi€al
183

dependence is  insufficient here. Dealing = with

vulnerability in a commercial context his Lordship again

quoted Wilson J. in Frame v. Smith. Her Ladyship in that

case stated, in obiter as the decision ¢ 1t with family

1aw,

"Phig vulnerability arises from the inability of
the beneficiary (desplte his- or her best efforts)

to prevent the injurious exercise of the power.or -
discretion combined with the -grave 1nadequacy or— .
absence of other legal or practical remedies to
redress the wrongful exercise of the discretion or
power. Because ~ of .the . requirement .  of
vulnerability of the benef1c1ary at - ‘the hands. of
the fiduciary, fxduclary obllgatlons are seldom

pinn in "Good Falth Fair Dealing and Flduc1ary Law’
in Canada" in Fiduciary Obllgatlons by The, Contlnulng Legal
Education Society of:B.C. [19 Aprll 1989].

1%1(1990) 44‘Business Law Reports 1 at‘?.. 7 -
1925upra Note 145 at 681. -
1”Supré.the 145‘at‘68-69;
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present in dealings of experienced businessmen of
similar bargaining strength acting at arm’s
length: see for example Jirna Ltd v. pMister Donut
of Capada Ltd (1971) 22 DLR (38) 639, [1972] 1 DR
251, 3 CPR (2d) 40 (C.A); affirmed 40 DLR (3d)
303 [1975], SCR 2, 12 CPR (2d) 1. The law takes

051t10n that such individuals are perfectly
capa agreeing as to the scope of the
dlscretlon or power to be exercised, ie. an
"vulnerability" could have been prevented througﬁ
the more prudent exercise of their bargaining
power and the remedies for the wrongful exercise
or abuse of the discretion or power, haNely
damages, are adequate in such a case."'™

From this Sopinka J. held that here as Corona placed itself
in a position of vulnerability and did not protect itself by
contract then the vulnerability was its own fault ahd 0 no
fiduciary relationship arose. Thus, vulnerability per se is
not the essential ingredient for Sopir{ka’ J. ‘bﬁt 11: 'is
vulnerability which could not have been removed. bj.y:;thev
beneficiary’s actions, such as a contract. 'This shal.'i b‘e’
referred to as the doptrine of unavoidable vu'lnm‘-ahji'l‘it_v‘.: o
Potter and ' Lawrence note‘ with interest‘ that 11‘ this
approach was appl:.ed w;Lth rlgor to. the traditional f:uduc:mry -
relatlonshlps they could eas;Lly be consuiered not. t—o'l‘aef =0

flduc;Lary. The obvious «example is. the sollc1tor amd cl:Lent.‘ o 2

Moreover, tradltlonal flduc1ary relatlonshlps, suc h as“

a director and his or her company, often have a- contractual

basis. This certainly has never prevented such relatlonshlp

‘as being fiduciary in nature.

18Supra Note 171 at 100.
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If this doctrine of unavoidable wulnerability is
applied in a commercial context the necessary dependency or
vulnerability would rarely be found in any commercial
negotiations.

It is contended that the dependency theory coupled with
the so-called doctrine of unavoidable wvulnerability is
simply unwarranted. It makes it practically impossible for
the fiduciary relationship ever to exist in a commercial
context. Tt. is interesting te note what the primary source
of the doctrine of unavoidable vulnerability was. It was an
obviously obiter obsetvation of Madame Justice Wilson, in
dissent, in a family law matter. = It is thus worthy of
attention to see what her Ladyship held concerning ‘v this
doctrine of unavoidable vulnerability when dealing. v;vith a
case directly on point. ‘

In an extremely brief discussion Madame Just‘ico Wiloon,
without explicitly stating whether she was uti‘lﬂi’.’z'ihg her own
"rough and ready" gquide, ‘found'fa fiduciary duty Qas owned in
this case.'® This duty arose by Corona  making airéilabié
to IAC confidential information relayting'»t‘o ; i:h'e“)”wilal‘iams
property. This, her ILadyship held placed Corona J.n a
position of vulnerablllty. If the doctrine of unavo:.dablev“

vulnerablllty was to be invoked ;Lt would ‘be the next loglcal. ‘

step  in WLlson J.’'s analy:-us. It was ‘a step that her'vl

. Ladyship ~did: not 'take."‘i Madame Justlce WJ.lson ll!lle.Cltly:::

1'*’5S‘upra? Note 145 at 16. g
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rejected the doctrine of unavoidable vulnerability because
at the commencement of her Iadyship's Judgment she stated
that she had read the judgement of Sopinka J. and so must
have been aware of the doctrine.

Regarding the breach of confidence action Wilson J.
held'™ that it was a breach of confidence at common law.
This would clearly indicate that for Wilson J. a party can

easily pursue a breach of confidence action and a hreach of

fiduciary duty action. If these two separate breaches are -

proved and the remedies are different her Ladyship held that

a court should award the more "appropriate".!®’

One facet of Madame Justice Wilson's judgement that is

of particular 1nterest is her attempt to dlfferentlate;

between a flduc1ary relatlonshlp and ‘a flduc1ary duty. In
the pursuit of linguistic certainty in this areadof law’ her

Ladyship drew a distinction, for which no authority was

cited nor, it is respectfully'suggested, exists,fbetween a.

fiduciary relationship and a fiduciary duty.»' ”Certaih

e

relatlonshlps are almost always flduCLary per se.; These afeﬂf}
- the traditional categorles of flduc1arles- such .’ as trustee-
benef1c1ary Other relatlonshlps are not of‘the essence"d~
fldUClary, but certain elements 01 the relatlonshlp may beh

fiduciary. The relatlonshlps whlch only have fldﬂClary»:'

duties, and are not’ wholly f1duc1ary 1n nature. L It 19{1‘

‘ssupra Note 145 at 17.

#gupra Note 145 at 17. -
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contended that her Ladyship’s suggested language serves no
useful purpose for several reasons. The first is that not
all aspects of a relationship traditionally considered as
fiduciary are fiduciary obligations. For example, some of
the obligations at a solicitor to his or her client will be
contractual and tortious in nature. This point introduces
the second reason for the contention that Wilson’ J.’'s
language is unnecessary; and that is, what precisely is,él
fiduciary relationship? It cannet be that a fiduciary .
relationship is only present where all the duties. are
equitable, the solicitor-client example abeve sheﬁe this.
Is it that a certain number of €uchc1ary dutles are. needed
to make up a fiduciary relatlonshlp? If so, how many? And'
the final p01nt is that in the end this dlchotomy serves ‘no
useful = purpose. Madame ‘Justice Wllson ‘ seemed ”’to
indicate!®® that when eva;pating\a fidﬁeiary'dhty you havet
to examine cldsely:the scope and.cohtent of:thét ddty;. This

is perfectly accurate, but this‘ is also fundamentally

,correct for what her Ladyshlp has referred as . a flduclary

relatlonshlp. Much of past jud1c1a1 conqulon in thls area -

has stemmed from judges falllng to apprec1ate that the scope

and content of the flduc1ary obllgatlon must always beﬁ

examined, = - S L S : \f ‘f~f »ftnLt;.'?'mf

18Supra Note ‘145 at 16,
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The fifth member of the bench was Mr. Justice La
Forest. His Lordship®® reviewed Wilson J.'s "rough and
ready gquide" from Erame v. Smith for determining the
existence of a fiduciary relationship and found it
“helpful." La Forest J. recognised that the term fiduciary
is wused in three different vwas.'" Here was not an
argument that negotiating towards a joint venture was a
traditional, nor created a new, category of relationship
where its fiduciary nature would be presumed.'® This is
for his Lordship, the first way that the term fiduciary may
be utilized. La Forest J. clearly held that Wilson J. '8
"rough and ready guide" only applies to this firsf usage of

the term fiduciary.!®?

The second way of employing the term fiduciary is in a
factual or ad hoc way. As opposed to the first where

because of the relationship falling into a set category(it

will be presumed to be fiduciary, here it ishnecassary to
prove that fiduciary obligations were owed and broken.

The third use of the term is to provide relief when a

wrong has been committed. That  is,  the . court finds

1955upra Note 145 at 27-28.

Yrinn in "Contract and the Fiduciary Principle",(i§89)lf'
12 UNSWLJ 16 refers to the first and second :uses.'as. ..

"relationships fiducliary . in - law". . and = "relationships
fiduciary in fact" at . p.88. B i e

‘Wigupra Note 145 at 29.

?”Supra'Note”145,ét 40. "
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wrongdoing and desires to grant a specific remedy, but the-
gateway to that remedy is the fiduciary relationship. Thus,
after the court has decided upon the appropriate remedy it
will then, if necessary, find a fiduciary relationship. The
cases which advocate such an approach include §i££l§i£ V.

Brougham,® In re Diplock,'* Chase Manhattan Bank NA V.

Israel-British Bank (T.ondon) Ltd" and Goodbedy v. Bank of
Montreal. *¢ Thankfully, La F0I85£ J. recognized this
approach and these cases read ”eQuﬁy’backwwwds."”7 |

La Forest J. identified that the tenn.fidUCiérY was
being utilized here in the second way - abdetermination upon
the facts. His Lordship upheld the finding by the Court of
Appeal that there existed a ‘fiduciary duﬁf"“ Iﬁ
reference to the activities w1th1n a commerc1al context Le
Forest J. expressed hlS view to be that

"Whlle it is almost. trlte to say that a flduc1ary’

relationship does not normally arise between arm’s -

length commercial parties, I am of the view that -

the  courts = below  correctly  found a- flduc1ary

obligation in" the circumstances of. this . case ané—'
correctly found LAC to be in breach of i, "o

19311914] AC 398.

19411948] Ch 465.

19511981] Ch 105.

196(1974) 47 DLR (3d) 335 at 339.
197Supra Note 145 at 32

8gupra Note 145xet 33.

'9%Supra Néte:145'at434;
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For Mr. Justice La Forest J. there was no absolute barrier
to the finding of fiduciary obligations in a commercial
context. The next logical step is to consider what were the
factors in this case that transformed this particulaf
relationship into one possessing fiduciary duties.

The first factor that La Forest J. held to be
relevant?®® was trust and confidence. His Lordship held
that the law of confidence and the law of fiduciary

relationships, whilst distinct, are "intertwined". La-

Forest J. stressed the importance of the giving of thé
confidential information by Corona to LAC in dediding'tﬁe 3 .
"reasonable expectations" that each party heid’regarding how :b
the other would act. i e _

It would appear that. the second factor‘mentidned by his .
Lordship is symbiotic in regard to the first. This second
factor was the industry practice not to: act to the detriment
of the other negotiating partj by‘the misgsé of;confidential‘
information.  This industry~pfactice‘alsovwaé iﬁpgﬁeé;inté et

the "reasonable expectation“ equation.

"It is clear to me that the practice 'in the.
industry is so ‘well known tkat at the very least
Corona could reasonably expect .LAC to abide'by. it

... The industry practice therefore, while  not .

conclusivis, is entitled to.significant weightiin ..

‘deteigining the reasonable expectations of Corona:
" . B B 3 .

5ypra Note 145 at 35. R N

*'supra Note 145 at 39.
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The third factor was vulnerability. Mr. Justice La

Forest explicitly held that vulnerability is not a necessary

ingredient. in every fiduciary relationship.?®? Citing

Keech v. Sandford?®® La Forest J. indicated that a breach

of a fiduciary duty may occur even where no harm is
inflicted on the beneficiary.?® From this proposition his
Lordship held that

"... susceptibility to harm will not be present in
many cases,"?%

The example he provided is that each director of General

Motors owes a fiduciary duty to the compahy; but it cannét
be said that General Motors is vilnerable to the actions of
each individual director. Whilst * this  appears th be
sensible Mr. Justice La Forest, withbut  realising it,
demonstrates why this  contention is‘wfong."f His Ldrdship
indicated that the obligation is owed'bedause,,as a cléés,
corporations are susceptible'to harm f:bm the actioné of
their directors. This statement remind5 >us that . thé
rélationship between a director and his‘of her coﬁpanyfis

traditionally presumed to be fiduciary. His 'Loraship's

202gupra Note '145-at 39. : R ‘:' R

3(1726) Sel Cas T. King 61; 25 ER 223.

" 204(1726) Sel Cas T. King 61; 25 ER 223.

205g5ypra Note 145 att40.

2"‘Supi:é the 145/atf§0; o 5

T
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entire contention proves the danger inherent when dealing

rebuttable presumption that a relationship, that is
traditionally so recognised, is fiduciary may, through the
application of a lazy logical process, be perceived as

irrebuttable. As the question must be how to rebut the

as fiduciary are . relationships of vulnerability.
Vulnerability is at the heart‘_of the relatibnship;‘ Thé
rebuttable presumption must be rebutted whenithis elément,of
vulnerability is missing.?"’ Thus, with fhe gréétést

respect to Mr. Justice La Forest vulnerability is an

traditional categories as being

1

... having regard to all the " facts and
circumstances, - one party stands .in relation. to.
another such that 1t could reasonably be expected——
that that other would act or refrain from acting
in a way contrary to the lnterests of - that
other. "208 )

Minerals -Ltd 'v. International Corona Resources" (1990) 1
Can. Bar Rev.,455 at “at 474- 475 '

.""Supra Note 145 at 40.

with these traditional categories. That danger is that the

presumption. The answer, it 1is contended, turns on

vulnerability. The relationships traditionally recognised:

essential ingredient. However, - La Forest stated his-

requirement for fiduciary obligations  wutside ‘of the

27see Waters' ‘discussion of vulnerablllty in. LA_'
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His Lordship's approach is referred to, by Potter and
Lavrencell 2 as the reasonable expectations theory,
Potter and Lawrence criticize this theory because they claim
that is 1s difficult to determine "recasonable expectations."
With respect, the courts have been deciding what 1is
"reasonable" for many decades and so this is not a wvalid
criticism of Mr. Justice La Forest's approach.

-The other main criticism = of ' the "réasonable
expectation" - theory by the learned authoré‘ is ﬁhat_ it
requires the fiduciary to act for the benefit of 1its
beneficiary rather than itself. This, Potter and Laurence
contemd, is coadrary to business practice in Narth Amenﬁa.

However, this misunderstands what  a cour't"s~‘finding of a

fiduciary obligétion's_ means.  The écope‘ahd content of the -

fiduciary obligation will often be limited, as it was here

where it only related to the misuse of the confidentiai

information. The holding that there 1is -a  fiduciary

obligation is not "all or nothing" in that a relationship

————

does not- necessarily have to be ‘held entirely fiduciary.

Potter and Laurance cannot be taken to suggest that it is .

North American business practice to misuSe confidential

information. And in this case that is what the finding of a

fiduciary duty prevented.”

. The valid crltlcn.sm of Mr. Justlce La Forest s Judgmentf* :

is that he added an’ expressxon- reasonable expectatlon

9gupra Note 177 at 7-8.

'
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which is superfluous and gensarates more terminology for the
already crowded fiduciary field.

It is necessary to attempt a summary of the position of
the law of fiduciaries as propounded by the Supreieg Court of
Canada in LAC Minerals. Mr. Justice Sopinka, ~—~ = ““om
McIntyre and Lamer J.J. concurred, held that the "rough ahd
ready guide" of Wilson J. in Frame V. Smith established 3
suitable framework for determining whether a fiduciak¥
relationship exists. The one indispensable ingredient %
Sopinks J. 1s that of vulnerability or dependency. However, v g
if the parties could have removed that vulnerability

...... wmmnsavy DY

contractual means but did not, as was the . .
? case before the

Bsmek;  EheR RS HANGAW  F2l3HGnemin  exists.
Pundamentatly, the Hipssiisp of the dostrins of Havciaries

into a commercial context was frowned ﬁpon by Sopinka J.

Madame Justice Wilson, finding a flduc:.ary relatlonshlp on
the facts = before  her, stressed ‘the J.mportance of_
vulnerability. La Forest J., also finding a fiduciary
relationship, held that the Frame v. Smith “rough and ready ~
gulde only applies to determlnlng whether a category of
relationships is or is not presumptlvely flduc1ary 210 g In
the case at bar this was not the relevant questlon. "‘i‘he

relevant question was whether an aspect of a relata.onshlp‘_‘,if

was. . fiduciary. . To. . determlne this 'the‘ . :easonable

; Ayt Waters in k"LAC Mlnerals Ltd., v. 'International
Corona Resources Ltd" (1990) 69. Can. ‘Bar Review 455 would
not agree w1th thJ.s mterpretatlon, see esp pp 473 474._,
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expectations of the ©parties had to be assesse&;‘

Vulnerability need not be present. Finally, La Forest J:.
offered cogent arguments against the "dependency theor&mb
espoused by Mr. Justice Sopinka.

In conclusion, it is contended that by the adoption of
the Frame v. Smith "rough and ready guide" and bY placing‘
emphasis upon wulnerability Sopinka J. surely Presenﬁéﬂ*
appropriate guidance €or examin "9 @ relationshi@' to
determine whether it is fiduciarv. “ﬁwever hia Lordship;s
desire to expel the fiduciary doctrine from the commercial

context drove him ‘to add the notion of “"unavoidable

vulnerability". The critique of this offered hv Mr. Justice

La Forest is partlcularly accurate and thls iadditional
"unavoidable vulnerablllty" doctrlne is both unwarranted and
unnecessary. It was given life 31mply to ach*eve the ba51c :
jurisprudential aim of attemptlng to exclude equ1ty from the

commercial world.

It is contended 'that the rough and ready gulde
coupled with partlcular attentlon to vulnerabxllty ;;-the.
approprlate approach. It will be rare for partles to become,’
fiduciaries in a commercial settlng when‘deallng~w1th’each?_*'7'

other at arm’s length. : But if the c11cumstances areﬂf

correct, accordlng to the crlterla suggested above, then‘

‘there would appear to be ‘no, loglcal reason why flduc1aryi

relatlons should be forbldden 1n thls area.,.“

i
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3. Conclusion

At the end of the day what does the decision of the
Supreme Court of Canada in LAC Minerals mean in relation to
the law of fiduciaries? The Australian caselaw developments

in Hospital Products and United Dominions Corporation were

picked up by the majority and Wilson J.’'s Judgments to
stress the primary importance of vulnerability. By making
vulnerability the essential requirement of the fiduciaryI
relationship the majority adopted a conservative view of the
fiduciary relationship. Without expressly saying -so  the
majority of the Supreme Court seemed to place the f:Lduc:Lary'
relationship at the pinnacle of Professor Finn's ‘hierarchy

of judicially required honesty standards, and in this case

this step was not reached. Additienally,' the alajority
displayed a great reluctahce to extend equitable doctj:‘ines

into a commercial environment. Mr.“ vJu“stice La 'Fores‘tf did
explicitly address the questlon of the pr1nc1p1e behind the

law of fiduciaries. - His Honour expxessed the bel:.ef that

the fiduciary standard should be utilized to_‘aChie\;; thel =
reasonable expectations of the parties. This is;‘the al"l—‘,y"“
encompassing approach to the fiduciary relatlonshlp, where'

the fiduciary obllgatlons a‘re‘ extended Hto guarantee :

communlty standards of morallty. The confllctmg ]udgmenta"{ i
in LAC Minerals merely drew the battlelmes for the dlspute;

about whlch dlrectlon to take the law of flducz.arles.f

Effectlvely the case resolved nothJ.ng except the :meedla’te,
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dispute between the litigants. As LAC did not resolve. the-
questions of principles involved the courts inCanada will
continue to be faced with a continuous flow ‘of dispute"s

allegations of a breach of a fiduciary obligation.
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Chapter III

The Development of an Australian

Commercial Opportunity Doctrine

1. Introduction

There exists within the parameters of the law of
fiduciaries who operate in a commercial context an area of
particular interest to Australian lawyers. This is the
development of a Commercial Opportunity Doctrine.' This
would be a distinct doctrine overlapping with those
fiduciary principles which have been mentioned previocusly.'
What has been examined so far has been fiduciary relations
existing between commercial entities. However, another
important area for the operation of the law of fiduciaries
is within a commercial entity itself. It concerns the
fiduciary obligations of those who control the business.

To determine whether it is possible for Australian
courts to fashion a ccmmeréiai opportﬁnity doctrine, and to
discover what shape it might‘take,ﬁCanadian“autho:ity is of

vital significance.

'"This doctrine is known in the United States and Canada

as the Corporate Opportunity doctrine,. however, it’ will be

later argued that it should not be llmlted to corporatlons,'

but should,relate o all business entities.-

for thls -area generally see . Lorgorate Dlrectors'

Liabll;_x Research ' Paper No: 17..(1989). - Institute. of Law’?‘

Research and Reform, Edmonton, Alberta.
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The Justification for the formulation of a new
fiduciary duty is threefold. First, the new doctrine would
be limited to commercial fiduciaries,? Commercial
fiduciaries are 1legal persons who are in a fiduciary
relationship with business entity. The clearest example of
a commercial fiduciary is the executive director of a
company . Unfortunately, the present law relating to

P

commercial fiduciaries is
"a morass of conflicts and inconsistencies.™*

Whether this statement be true in relation to Canada, it is
an all too accurate portrayal of the Australian legal

position. An early application of fiduciary duties to

directors occurred in the decision of the Lord Chancellor in1>

Charitable Corperatiep v. Sutton.  Since that time the
nature of a director or executive officer?s relationsﬁip
with his or her beneficiary has become - more and 'moré

commercial. The courts have had to balance the rlght of the

P

individual to compete w1th the employer with the protectlon

of the employer's interest.® The predlctable outcome of

: AT i

this has been confusion. It is for this very reason that

'this concepl will be dlscuseed in greater detall 1ater1ﬂ'¥3if'

in this chapter.

‘in Exco Corp, v. Nova Scotla Sav1nqs (1987) 35 BLR 149,

at 246 (NSSC).

5(1797) 25 ER 642.

‘see DCF Svstems Ltd. Ve Gellman (1978) 5 BLR 98. ,*
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prentice argued, in 1967,7 that Canadian courts re-examine
this area. Australian courts have the ability to adopt the
commercial opportunity doctrine to solve this confusion.
Confusion is intertwined with the second justification for
the creation of this new duty. That reason is certainty.

Business men and women desire certainty. One of the
principal grounds for attacking the role of Equity in the
area of commerce is, as the preceding chapter indicated, the
uncertainty that this body of law allegedly introduces. In
order to minimize uncertainty a simple statement of the
commercial filduclary’s obligation 1s desirable, The
Commercial Opportunity Doctrine can provide this certainty,
without the destruction of the flexibility that is also
required.

The final justification® for the Australian coﬁrts to
generate a Commercial Opportunity Doctrine is the prevalence
of commercial fiduciaries and their power to adversely

affect the fiduciaries of their fiduciary obligations.’ -A

—

beneficiary 1is exceptionally vulnerable when it is a-

"{n "Reqal (Hastings) Itd. v. Gulliver = The Canadian
Experience" (1967) 30 Mod LR 450 at 455, ‘ :

*which appears to underlie much of the‘insivderftfaq“i‘ng .
regulation, see Rider Insider Trading -(Bristol:..Jordans, .

1983).

'There exists a large body of literature on the éubjéct

of the importance of senior executive officers  eg.  Mace
Directors: Myth and Reality (Chicago: Brown, 1971). and Mace-
"Directors: Myth and Reality = Ten Year Later" .(1979)32.

"Rutgers L Rev.293. ‘
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business entity and the fiduciary in breach of its equitable
duty ig that entity‘s director or executive officer. As
Beck indicates™ the commercial fiduciary is - often
confronted with the temptation to exploit an opportunity
relevant to its beneficiary. This temptation is compounded
by the low risk of apprehension. Commercial fiduciaries
possess the ability to cover their wrongdoing by complicated
transactions and limiting the flow of information."

I have indicated that there exists a need €or a

Commercial Opportunity Doctrine in Australia. I will argue

that there exists Commonwealth authority to support the

creation of this doctrine which would prevent a commercial

fiduciary from exploiting, for his or her own benefit, an

opportunity of which he or she becomes aware of as a result
of the execution of his or her fiduciary office or amn
opportunity which the commercial fiduciary knows or should
reasonably know is closely related to the business in which

the beneficiary is engaged or may reasonably be expected to

——

engage in. The first part of this doctrine clearly relates

to the "profit rule“,and there exists ampléiautho:ity which

lovphe Saga of Peso Silver Mines:’ Corporate Opportunlty .

Reconsidered" (1971) 49 Can Bar Rev 80 at 84.

.Y'professor Dodd first noted'this sevérai decades‘ago

in "Is Effective Enforcement’ of the Flduclary Duties: of =

Corporate Managers Practicable?"
194.  Nothing has occurred in .the 1nterven1ng .years. to

(1934-35) 2 -U; chi, L Rev;

suggest that this comblnaflon of temptatlon and 1ow szk has;"g

altered
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deals with it.“ For that reason it is unnecessary to deal
with it. However, it is the second half of the doctriney
relating to a prohibition on the commercial fiduciary taking
an opportunity to engage in a business activity which he ok
she knows or should reasonably know is closely related ta
the business in which the beneficiary is engaged or may
reasonably be expected to engage in that is particularly

contentious and will constitute the majority of thiz

chapter.

2. Authority for an Australian Commercial Opportunityf
Doctrine
a. Introduction

Tt will be shown that Commonwealth ecaselaw exists which
would support the proposed Australian ‘doctrine. 2 'ihe
majority of this casslaw is Canadian. It ig nééesSary to
examine these decisions under the varipus. rules that;apply‘

to fiduciaries generally.” ; v o

2for example; Cook V. eeks [1916] 1AL 554' Furs Ltd. . -
v. Tomkies (1936) 54 CLR 583; Abbey Glen Propertv Corp. v.‘
Stumborg (1978) 85 DLR (3d) 35. :

. blhese rules - are exten51vely detalled inj,Fihhfél :
Fiduciary Obliqations,:(Sydney. Law Book Co.,’ 1977)- chapters =
18 and 21, PR o e e L e
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b. Rule against Misappropriation of Assets

The rule against misappropriation of assets, unlike the
profit and conflict rules, is probably a manifestation of an
underlying principle against unjust enrichment. *"
Professor Beck has suggested the Canadian Corporate
Opportunity Doctrine is based upon the rule against
misappropriation. He states that

"He (the fiduciary) cannot appropriate to himself

property or opportunities, the chance for which

came to him because of the position he occupied.

It is this prln(:lple which is behind the

development of tie law of fiduclaries ,"*

The ©proposition that the Antipodean Commercial

Opportunity Doctrine may be founded on the misappropriatioh

rule 1s tenuous. The contehtion, which ‘Beck does: not

support by reference to any authority, is open to attack .on
two fronts. First, it is an interesting notion that an
opportunity may be considered property, which is an - obvious

requirement if it is to be capable of misappropriation.

e

Certainly an opportunity is not a "hard" asget'* 1like cash’

or materials. It would appear more like: a "soft"  (or

Ygee Jones "Unjust Enrlchrment and the FlduCLary s Duty
of Loyalty" (1968) 84 LOR 472. : ,

3"The Saga of Peso Silver Mines: Corporate 0pportun1ty
Reconsidered" (1971) 49 Can. Bar. Rev. 80. at 91

¥to utilize the language. of Professor Austin in hls
scholarly and 1mportar1t artlcle "Fiduciary Accountalblllty_

for Business Opportunltles in. Equity -and'-’ Commercial

Relationships Edited by an (Sydney:‘Law Book Co., .1987) %

at p.144,

az———
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intangible) asset, and the criticisms that Austin makes of
extending the rule against misappropriation to include other
"soft" assets' can surely be levelled against applying it
to opportunities. To further lessen Professor Beck's
attribution of the foundation of the Canadian Corporate
Opportunity Doctrine upon the misappropriation rule is that
a distinction can be drawn between what is referred to as
"soft" assets and opportunities. That is, "soft" assets
like goodwill are identified by accountants as intangibles
and are recognized in the accounting process. Opportunities
have yet to be identified by the accounting profession as
constituting an asset of the fim."

Secondly, the way that Beck has formulated his version
of the doctrine it may be inadequate to fulfil the desired
role that the Australian doctrine is to play. Beck includes
in his formulation that the opportunity must come to the

fiduciary "because of the position he occupied."!® This is

YIpbid. at pp. 144-146. —

¥the entire suggestion of opportunity as pi:opei:ty is’

remarkably similar to Lords Hudson and Guest's £inding in
Boardman V. Phlipps [1967] 2 AC 46 at 107 and. 115
respectively, that the information acquired by Mr. Boardman
was property which belonged to the estate. Lord  Upjohn

rejected this idea in his dissenting judgement at pp.127-28.. ..
Finn in Fiduciary Oblications (1977, Sydney: The  Law  Book  -.:

Co., at paragraph 296) and subseguent writers, :for example

Stuckey "The Equitable Action for Breach of Confidence: Is:
Information ever Property?" (1981)..9 Syd LR- 402, support .
Lord Upjohn'’s stance. However,  note: should ‘be  taken :of:

Shepherd's counterargument in The Law ‘of . Fiduciaries
(Toronto: The Carswell Company Ltd., 1981), at p.329. :

“Supra note 14 ‘at p.9l.
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the causal element for Professor Beck. An example wild
illustrate the implications and so highlight its inadequac¥
for the Australian doctrine. If the executive director of &
supermarket is informed about the opportunity to purchase 5‘
rival supermarket by his golfing partner this opportuniﬁ&
cannot be said to have come to hift " ecause of the position
he occupied.” If that opporturéty is ?XPIOited thep"oh
Beck’s formulation stemming from the Misappropriation rulé
the commercial fiduciary will not be liable.” However, dh
the proposed approach, that 'is  where the: commercial
fiduciary is prohibited frgmkexploiting.an‘oppo;ﬁunity-to
engage in a business activity which he  or she ’kﬁows or
should reasonably know is closely Eelated,to the;bgginesg
which the beneficiary is engaged ip ér méy-reasonagly be
expected to engage in, the commersial flduc:l.ary should | be
liable.

Thus, Professor Beék's7attempt:£0'fOQnd‘the‘Cofpo?ate
Opportunity Doctrine onh the misappropriation,fule‘haé'been 

b —

shown to be inaccyrate and inadequate for our purposes.

€. The cenflict Rule
It can be said with confldence that 1f a Commerc1a1
Opportunlty Doctrine 'is to develop in Australla it w111 not:

-stem‘exclu31vely from the‘rule agalnst mlsapp:oprlat;on_of]:

‘ zothls is clearly 1gnorlng “an ~actlon based upon a
_breach of the confllct rule. " Lo :
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assets. The two remaining contenders for paternity of this
Australian doctrine are the related rules pertaining to
conflict and profit. The conflict rule requires that a
fiduciary must avoid situations in which his or her personal
interest conflicts or may conflict with his or her duty to
his or her beneficiary.?' Gibbs J. (as he then was)
expressed strongly his belief that the conflict rule is more
fundamental to the law of fiduciaries than the profit
rule.? Gibbs J. 1is supported in this contention by
Beck, "' Goff and Jones,?! Vinter® and Lord Upjohn.?*

Fllis states that the Canadian Corporate Opportunity

Doctrine comes from

the possibility of conflict must satisfy ‘the “real,
sensible possibility” test -annuciated by Lord Upjohn:: in
Boardman V. Phipps [1967] 2 AC 124 and subsequently applied
in many cases, for example, Queensland Mines Ltd. v.: Hudson

Ltd. (1978) 18 ALR ‘1 at .3; Consul Developments Pty  Ltd.

(1978) 18 ALR 1 at 3; Consul Developments: Pty Ltd. v. -DPC
pstates Pty Ltd. 9A) 132 CLR 373 per Gibbs J. ‘at 399;

Chan v. Zacharia (1984) 154 CLR 178 per Deane J. at-205;
Hospital Products Itd., v. USSC (1984) 55 ALR 417 per Mason). -
J. at 458.

""Cansul Development Pf;‘/ Ltd. V., DPC Estates Pty:Ltd. :
(1975) 132 CIR 373 at 393. o L

#Zgupra note 14 at pp.89-92.

“7he Law of Restitution 2nd Edltlon (London. Sweet and .
Maxwell, 1978) at p. 491, v ‘

7 BHistory and _Law  of Fiduciary Relatlonshlgs ‘and -

' Resultlng Trusts 3rd Edition (London' Butterworths, 1955) atio
p.11. » PR

ﬁgoardmahiv; Phipps [1967] 2 AC 46 at 123.
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“the basic premise that a corporate fiduciary may
not place himself in a position of conflict of
interest with his corporation."?

Obviously, the learned euthor is placing thé paternity of
the Canadian‘doétrine‘With the conflict rule. It,must be

said that this does . a.ppear logical. = The judgement of

Viscount Sankey. in Regal (Hastings) Ltd. v. Gulliver?

provides support for this contention. His Honour held

“In my view, the [directors] were in a fiduciary
position and their liability does not depend upon
proof of mala fides. - The general rule of equity
is that no one ‘who has duties of a fiduciary
nature ' to perform is allowed to . enter ' into
engagements in which he has or can have a personal
interest conflicting with the' interests of those.’ -
whom he is bound to protect.  Xf he holds any °
property so acquired as trustee,. he. is -bound to
account for it to his cestui que trust."* SR

ﬁowevér, Professor Austin scruﬁinizes “t';he‘ gpﬁﬁligt rule
and indicates that >it is inadequaﬁe to handle é;l‘the"‘cases
of profit making by a commeré‘ial fid\ilciary’.b ;‘Frém‘"thi‘s
finding this learned author c‘onclucies‘ t‘hat_v thé cpnfiiét .rﬁle
is not suitable for 'th,e“ 'task‘v'of -supportirig Aﬁsi‘.‘rzia‘:,"é

Commercial Opportunityboctrine.” G -

Ypiduciary Duties in Canada (,"I’voroton—:' ‘De ,Bo‘o,' 1988)"

Ch.15 p.o. ERER AT
3119671 .2 AC 134,

»supra note 16: “vat' pp.1‘4‘7-148}1,.,.‘ B

"°supra‘ note 163 at: p’f:.l‘47-'-148;

R
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Austin’s reasoning for the above contention can be
summarized thus: the conflict rule aperetes at the third
step of the analysis of a fiduciary problem. - The first etep
is to identify whether a fiduciary relationship does exist;
the second step is to determine the scepe and content of the:
fiduciary duty; and the third step is to perceive whether
there has been a breach of that duty. = The conflict rule,
whilst determlnlng the third step, does not assxst in the -
second step. Austin illustrates this by prov1d1ng an
exanple.™

Reworking - the facts of Regal (Hastlngs) Austin poses
the question whether directors who dlscover a supermarket
for lease while searchlng for a cinema for the benef1c1ary 8
cinema business and = take . that supermérket lease ~for
themselves wohld be liable_to account on the_basierbf‘the
conflict rule.® Certainly the diiectots' ‘ perSonel'
interests are at stake here but what is the confllctlng
interest of the beneficiary? On a commonsense and 1ntu1t1ve
level it is obv1ous that there is no confllct betwe;;-thej

directors’ lnterest in‘a supermarket and the benef1c1ary e

cinema business. They are, according to Austln, , tooi 5

dissimilar to generate any practlcal confllct. But 1f the

facts are reworked go that the bu51ness unearthed by thef

"“supra note 16 at pp.147-148.

”the proflt rule is. put to one51de for thls example.‘."f"

‘”supra note 16 at p 148,
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directors was not a supermarket but a television store would

this wvariation constitute a breach of the conflict rule?
Altering the facts slightly more, if the lease was not of a
television store but of a video store Ls there a conflict?
Ultimately Austin twists the factual basis until the leal®
concerns a rival cinema. The question he poses is this: 33

the directors discovered a Nearby 'rival cinema whilst

searching for a cinema on thé beneficiary’s behalf.ie‘there

a breach of the conflict rule: The commonsense amd  ‘

intuitive reaction is to say yes, this set of circumstances

breaches the conflict rule. ‘
The inai aquacy of the conflick rule for Auetin is
demonstrated by this example: 2t either end of the conflict:

spectrum the conflict (or 1agk thereof) is clearly apparent.

On the supermarket lease facts it is clear that no real

sensible possibility of cpnflict exists. ‘But with the rival

A ;1A

cinema scenario it is obvious that a gonflict d does

S S

easily, exist between the diEectorsf own interests and their:
duty to their ben@ficiary.‘_ 'HOWever, ;both} of‘ftneeeo
EOhElUsions axe. i@@ﬁéeu on our own commonsense and 1ntu1t1ve 
reaction to the facts presented _ leflcultles manlfestr

themselves in the utlllzatlon of the commonsense tandlj>

intuitive approach when the facts of the problem move,Jway,f'

~from. elther pole on ‘the confllct spectrum.‘,f Professor[
Austln s examples of leases over a telev151on storeiand a*'

v1deo store are. prec1se1y that-' movements away from the~
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extremes of the conflict spectrum, towards the mid-point &f
this spectrum where commonsense and intuition fail e
provide an answer.

The step that must be taken to answer the question of
whether there has been a conflict is the second step
previcusly mentioned; the determinatinn nf tha emans ;nd
content of the fiduciary dut{. kThe "4“"4“"“4"e_ and’
intuitive approach provides a de facto answer to =**is
question by asserting that the scope and content of the‘duty~~‘
clearly do (or do not) encompass the activity complained of.
Austin faults this approach,® and 'quite rightly, as being
of no assistance where the‘scope and content‘are‘in doubt;
Further, the conflict rule provides no’ guldance in these
doubtful situations. For Auetln, the confllct rule can only
operate when the action is near either,end of,thepconflict
spectrum, It is on provxng thls fallure that Professor
Austin turns his attentlon to the perlt rule. ;

This critique of the conf-é@t rule ;is vaccurate;
However) the failinqs, of the 'confllct rule ‘doee_'not,
contrary to Professor Austin’s stance, mean that Lt should
be disregarded in the search for support for the Australlan"
Commercial Opportunity Doctrlne- 2 If ‘the doctrlne 19 to
prevent a commercial flduclary from engaglng in-a buslness’

act1v1ty whxch he or- she knows or should reasonably know 15‘

. closely related to the bu91ness that the benef1c1ary 18

“gupra note 16‘at.p.l43:
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engaged in or ma_y reasonably“'be expected to engage in then
the conflict rule is of extreme iwpor ance. Much of the
support for the Australian doctrine mis  be dravn from the
principles underlying the conflict rule. The conflict rule
would certainly be a dominant element running through the
Commercial Opportunity Doctrine. It would appear thak
Professor austin’s rejection of the conflict rule a8
sustaining the doctrine is based upon his.'unnécessary deéiré
to have a single basis for it. There is no feaaah for this
exclusively of origin, and the conflict rule must be seen td
play a large part in it. However, much of ’ithe ’caselaw‘ u‘pionv“
which a Commercial Opportunity Doctrine may be coﬁstri_xcted

from comes via the profit rule.

d. The Profit Rule

The profit rule requlres ‘the flduCJ.ary to account to

the beneficiary for any gain which the: fJ.duCJ.ary makes
connection with his or her offlce. : The central plllar o,f'
the construcr_lon of an Australlan Commerc1a1 0ppor;n1ty 3
DoctrJ.ne will be shown to be the proflt rule.f« -Fo; thls'. :
reason the caselaw will be examlned ‘in great de’tail‘ L Both

Shepherd® and Ellis® attribute the commencement of the';'”

Taphe Law of Flduc:Larles (Toronto: The Cars‘wéli‘;"f‘('."b.r,‘__‘
11981) at 276. ' (N8 RATSWELS e

3‘Flduc1ary Dutles in’ Canada (Toi‘dnto: De - Boq,"‘,ls‘)ﬂ‘é)‘”l‘
‘Ch 15 p.9.. , , Tl A PTG P
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Canadian Commercial Opportunity Doctrine to the House of

Lords decision in Regal (Hastings) Ltd. v. Gulliver.”

In that case Regal planned to acquire the leases on two

cinemas. To achieve thls a wholly-owned sub51d1ary was to,

be formed. After some dlfflcultles the dlrectors and
solicitor of Regal decided to take up a ma]orlty holdlng 1n
this subsidiary. This was done and the dlrectors and
solicitor reaped large profﬂ,s.“ The new owners oi Regal ;

sued the four directors and the solicitor for an accountlng

of these profits. As Lord Russell of Killowen pomf:"*ed out

the onl_y explanatlon why fraud in the normal sense’

made out was that ‘errors in preparation and presen.

the case were made by the plaintiff. 5 »
Viscount Sankey’s Judgment has been quoted above. The
judgment that has had far reachlng lmpllcatlons for Canadaf

in the development of this doctrlne is that of Lord Russell.

His Lordshlp stated.

"they ‘[the dlrectors and sollc1tor] may be’ llable ‘
to account for the proflts which ‘they -have made, ==~ Z~
if, while standing in a. flduCLary relationship to - o0
Regal, they have by reason_and_in course of that
fiduciary relationship made a: proflt 39 e

"The rule of equlty wh1ch.1n51sts on,those, who by

use of a fiduciary position make a profit, being-. :
liable . to account for: that profit, -in: no' way
depends on ' fraud,  ‘or absence. of “bona fides; or~’ -

.

711967} 2 AC 137,
“Ibld. at 143
.?Ib;d. at‘143.
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upon such questions or considerations as whether
the profit would or should otherwise have gone to
the [company]; or whether the profiteer was under
a duty to obtain the source of the profit for the
[company], or whether the [company] has in fact
been damaged or benefited by this action.. ' The
liability arises from the mere fact of a profit
having, in the stated circumstances, been made.
The - profiteer, however - - honest ~~and ' well-
intentioned, -cannot .escape the risk of being
called upon to account."* " SRR

“Did [the directors and solicitor] . acquire them
{the profits] by reason and in course of their
office of directors of Regal? 'In my opinion, when
the facts are examined and appreciated, the only
answer can be that they did."* ' o -

“In the result I am of the opinion that the
. directors standing in a fiduciary relationship to
Regal in regard to the exercise of their powers as
directors, and having cbtained'these [profits] by
reagson and ‘only by reason of' the fact that they
were directors of Reqal and in the course of the -
execution of the office, are -accountable.forthe
profits which they have made- out..of them."* “*[the .
emphasis is by the.author]- - o R

The key elemént ovaeqal (Hasfinqs).ané‘thé pasié upon .
which the directors weré'fbund lia5ie;Ureqﬁifiﬁg>théh'ﬁ6 , 
disgorge these profits, was thaﬁ the comﬁérqiéi‘fidQCiafieéf L
made a profit in the "statédydi:cumstanceé;"V;Thége4:§jatéd ;uP¢ﬁ
circumstances" were that the profit.waé,madé‘"by :éﬁéoﬁ bf
and in the course “of": fhé, fidﬁciafj’5office, ﬂj Shephér§ '

claims® that the  legacy of ReQél"(Hastin95)1:is"fhat‘ "a7f ‘?

“©Ipid. at 144-145.

“Tpid. at 149.
41bid. at' 149.

“Supra Note 35 at 277..
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very tight rule to be applied rigorously and with unyielding
severity” had been created. Ellis formulates the rule
derived from this decision to be that

"A director or officer of a corporation may not

personally profit from a opportunity presented to

him as a result - and only ‘as a result - of this

being a director. = Where he does so profit, the

presence or absence of good faith is irrelevant to:

his 1liability to account, -such. liability: being

strictly enforced regardless of intention."*
According to Ellis*® thls principle has been the bulldlng
stone of the Canadlan doctrine. It is w1th the. lnfluentlal
judgment of Lord Russell that Professor Austln commences his -
quest foxr caselaw support for an Australlan Commer01al
Opportunity Doctrlne. He flnds Regal (Hastlngs) def1c1ent
to serve that'purpose.

The Lord Russell test requlrlng that the flduclary made

that profit "by reason of and in the course of" hlS or her

flduc1ary duty is comprlsed of “two elements.: The flrst,_

pertaining to “1n the course of" ls a temporal llmltatlon. o
The - second, relating “to "by ‘reason of" 15 tht, Tcausal =7

limitation. = . The problem connected to Jthe' temporal,?

limitation is obvious; an. apparent escape from 11ab111ty 1s
by re51gnat10n._ Thls(rs, as Austln correctly 1ndlcates

manifestly unjust.“ Professor Aus,ln s crltlclsm of the

“Snpra Note 36 ch.15 p'll
‘sSupra Note 36 ch 15 p. 11,‘.'

Y“Supra Note 16 at 150. "’
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causal element of the Lord Russell test is unfortunately
poorly expressed. He suggests that the "by reason of"
requirement implies that a commercial fiduciary can act in a
fiduciary capacity arid in a non-fiduciary capacity."
Obviously, Austin’s objection to a commercial fiduciary also
being able to operate as a non-fiduciary is not as wide as
his statements suggests,*® Later in the article the
learned author comments that even a full-time corporate
executive in New York can write the "great American novel"
in his recreational time.* It is easily gfasped that

Professor Austin does envisage  a commercial fiduciary

duty may be breached. ‘Whethef the commercial fiduciary will

”Supra Note 15 at 150,

fldutlazy hat and,replac1ng 1t w1th a non-f1auc1ar

“*supra Note. 16 at: 150.o

conducting him or herself for personai profit, The problem
is what does he mean by the crltlclsm of the second element"
of the Lord Russell. It is ‘'suggested that" what Austln 154
endeavouring to convey is that'at all times the.commercial‘

Tidtociary is a commercial fidnciary{ At ény'moment*this'

be in breach of his or her duty is determined by the soopef
and content of the fiduciary duty. . It~would eppea;-khet5
Professor Austih'S' critioism of vﬁhe second element kis,}
pivoted wupon - “his perceptlon that the causal test mlght o

1nd1cate some  way of remov1ng the fldu01ary duty. ‘If3thls'

" 4%the Professor employs a hat metaphor in 'tha%’ifﬁé;"
casual limitation appears to permlt the ‘taking off of the:r_
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interpretation placed upon Austin's words is correct then

this 1s a wvalid criticism of the causal limitation.

However, a far stronger criticism exists of the Regal.

(Hastings) decision as a basis for the Australian Commercial
Opportunity Doctrine.

The causal limitation requires that the opportunity
must be available to the commercial fiduciary "by reason of"

the equitable relationship. This element clearly places‘the

Lord Russell test for liability under the profit rule.

However, this is not as broad as the proposed doctrine. It

has been argued, to sterilize an area of potentialiykgreat?

wrongdoing, that a commercial fiduciary'should‘be preVented

from keeping an opportunity to engage 1n a bUSJness act1v1ty

if he or she knows that the act1v1ty is closely related to

the business in which the beneflclary is presently engaged f

or may reasonably be expected to  engage ln.h,Causatlon~1s‘

not dealt with. This hlghllghts the strong claim thdt the

conflict rule has to form part of the foundatlon of a

Commer01al Opportunity . Doctrine ln‘Australla, Thus, the :

Lord Russell test involves an element (cadsation).whlch-ish‘v4k

quite irrelevant to thefproposed model‘of thé dootrinéﬁ

As Professor Austlm acknowledges“ the facts of egalfife

(Hastlngs) did not offer Lord Russell much opportunlty tO'

untrled test was subsequently applled in Canada.‘

*’Supra Note 16_at'159.”

"con31der his temporal and causal llmltatlons.- ThlS 1arge1y1j_‘:
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In Peso Silver Mines V. Cropper® Peso was a mining
company and the defendant Cropper was Peso’s managing
director. A prospector offered claims to Peso. At a
meeting of directors, attended by Cropper, these highly

speculative claims were rejected. The prospector then

offered these claims to Cropper and others. This offer was.

accepted. The control of Peso changed and the new owners
demanded that Cropper transfer these claims. He refused,

and Peso pursued it's claim, based on the opportunity rule.

In the British Columbia Court of AppealivBull J.A.,

writing for the majority, and Norris J.A. differed in their
respective interpretations of Reqal (Hastings) as applied to

the facts before them.® Mr., Justice Bull perceived Regal

(Rastings) as establishing two grounds. for liabi_lit'y."‘
The first, based on Viscount Sankey’s judgment, is where the

fiduciary places him or herself in- a position of conflict -

between his or her personal 1nterest and the duty to the

beneficiary. The second ground for llablllty that hls

Lordship found established by Reqal (Hastlnqs) is that, the

fiduciary cannot retain a profit arising. "by reason of - and,

in the course of his flduc;Lary offlce "s3

51{1966] SCR 673, 56 WWR 641, 58 DLR (2d) 1.
52(1966) 56 DIR /2) 117 at 154.

33In gwicker v. Stanbury [1954] 1° DLR ‘257 ‘approval -was ..
given to the conflict rule by the  Supreme Court of Canada,j‘qj
and the same court endorsed the profit Tule in Midcon '0il &
Gas Itd. v. New British Dominion 0il Co. TLtd. [1958)7 12 DLR: "

(2d) 705.
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The conflict principle received distressingly scant
regard from Bull JA. His Lordship held that once the board
of Peso had bona fide reached the decision not to purchase
the clairs the company no‘longer had any interest,in them.

In regard to the proflt rule Peso’ s counsel argued ‘that
as Cropper and his assoc1ates had acquired ‘their knowledge
of the claims as directors of Peso, their ‘subSequent
purchase of the claims was "in the course of" the fidueiary
office. Bull J.A. rejected‘thisiqentenﬁieﬁ by interpreting
Lord Russell’s judgment in Regal (Haétingsjrto‘neceesitate
the showing that the transactlon was entered inte gnly by
reason of the fact that they were flduc1arles, and”;n the »
excoution of their office. His Lordship held that this vas
not proven here. —The directors were acting im the coﬁfse‘ef]
their fiduciary office‘wheh cdnsiderinéyaﬂd xejectihg‘the
claims.  After the rejection the“purehase by the directote
cotld not, ‘according to Bull J.A., be said to have Been made
only in their cabacity as direcﬁofs.‘ The majoxity jud§emeﬂt
in Peso stands as authority fer the prcgmﬁitien thafw%he'
subsequentt use of knowledge'aCQuired as a dixeétoi is not(
of itself,, sufficient to invoke’the p#bfitlrﬁle.'

Bull J.A. also noted the comments of Greene M.R. in

Reqal (Hastinge). Greene M.R. said in the Court of ‘2pphal

[

decision that

"To: say thaf the Company was’ entltled tm ciaim the
benefit of ' those  shares : would invelve ihls'i
propositions: W here al Board of Dlrectord Lcmslm
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an investment which is offered to their company
and bona fide comes to the conclusion that it is

not an investment which their Company ought to

make, any Director, after that Resolution is come

to, who <chooses to put wup money for that

investment himself must be treated as having done

it on behalf of the Company, so that the Company
can claim any profit that results to him from it.
That is. a proposition. for which no' particle of

authority was cited; and goes, as it seems to me,

far beyond anything that has even been suggested
as o the duty of directors, agents, or persons in

a position of that kind." ,

Lord Russell in the House of Lords commented upon - this
statement by the Master of the Rolls. Mr. Justice Bull in

Peso expressed the opinion. that 'thisf“cqmment' on Tord

Greene’s hypothetiCal would have been superfluous,Tashtheh'

Court of Appeal’s decision'was being reversed, unlessﬁﬁerd

Russell intended to agree;with Lbrd‘Greene's”reserVaticn;

Bull J.A. concluded that the facts before him did’ fall

. within this  hypothetical  and' so: the directors ﬁcre “at

liberty to take the opportnnity.

However, the validity of the hypothetical has been‘

questioned. = First, in reference to Lord Greene 8. rejectaon

of the prop051tlon as. not posseSSLng a. partlcle of-J

authorlty Ellls54 p01nts out that thls clearly 1gnores allxxh

the cases that follow Keech v. Sandford 55 Secondly,

conv1nc1ngly suggests that a’ more llkely explanatlon of Lord‘

Russell’s comment than the one: expressed by Bull J A. was a

54Supra Note 36 Ch 15 p 12.‘

55(1726) 25 ER 223

Geckﬁf" '
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desire on his Lordships behalf to clarify the fact that Lord
Sreene’s hypothetical was not the case that the House of
Lords was faced with. The comment was not intended to be an
endorsan<at of the validity of the hypothetical.

What informed Bull J.A.'s entire approach to the case
was a decided reluctance to extend equitable principles into

a commercial context,® His Lordship stated that

[

v+ in this modern day and country when it is
accepted as commonplace that substantially all
business and commercial undertakings, regardless
of size or importance, are carried on through the
corporate vehicle with the attendant complexities
involved by interlocking, subsidiary and
associated corporations, I do not consider it
enlightened to extend the application of these
principles beyond their present limits. That the
principles, and the strict rules applicable to
trustees upon which they are based, are salutary
cannot be disputed, but care should be taken to

inteslgpret them in the light of modern practice
"

A rejection of this underlying philosophy constituted
th lbasis of the dissenting judgment of Norris J.A. His

Lordship held: — P

"With the greatest respect, it seems- to me that
the complexities of modern business are a very
good reason why the rule should be . enforced
strictly in order that such complexities may not
be used as a smoke screen or shield behind which
fraud might be perpetrated. The argument - is:
purely and simply an irrelevant argument . of -
expediency as to what the law should be, not what
it is. It might be well be said that such an

%6a theme common to this entire paper,

*’Supra Note '5).-at 154-155.
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argument if given effect to would open the door to
fraud, and weaken the confidence which ordinary
people should have in dealing with corporate
bodies. In order that people may be assured of
their protection against improper acts of the
trustees it is necessary that their activities be
circumscribed within rigid limits. ... The history
today of many corporate bodies has disclosed
scandals and loss to the public due to failure of
the directors to recognize the requirements of
their fiduciary position. No great hardship is
imposed on directors by tine enforcement of the
rule, as a very simple course is available to them
which they may follow [full disclosure to, and
seek approval of, the sharsholders)"®

With this approach® Norris J.A. held that the actual

decision of Resal (Hastinas) and not Lord Gresna’s

hypothetical covered the case before him.® The desire of
Peso to purchase the claims, which was prevented by
financial inability, meant that the acquisition of the
opportunity by the fiduciary brought the case fairly within
the facts of Regal (Hastings).®

Unfortunately this basic split between Bull J.A. and
Norris J.A. concerning the application of Equity's
traditional rules to the modern business world was— not
commented upon by the Supreme Court of Canadian in its

decision in Peso. Cartwright J., delivering the unanimous

*8Supra Note 51 at 139.

®Prentice in "Resal (Hastings) = The - Canadian
Experience" (1967) 30 Mod LR 450 at 452 finds that it is
this philosophical difference that generates the confllctlng
judgments. ‘

f%Supra Note 51 at 125.

“supra Note 51 at.134.
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judgement of Canada’s highest court, addressed only the
profit rule and ignored the conflict rule. Xis Lordship
quoted each of the judgments in Regal (Hastings). His
conclusion was® that all the judges in the House of Lords

agreed with the following statement of Lord Russell;

"

++. and having obtained these shares by reason

and only be reason of the fact that they were the

directors of Regal and in the course of the

execution of that office [they] are accountable

for the profits which they have made out of them."

The finding of a bona fide rejection of the claims by the
board meant that the subsequent purchase by Cropper was not
in the course of the execution of this fiduciary office and
so the appeal was dismissed.

The decision has been justly criticized by Beck.'"" He
claims that the decision 1in Regal (Hastings) does not
support the narrow interpretation placed upon it by the
Supreme Court of Canada. The statement by Lord Russell
quoted by Cartwright J. came at the conclusion. of" his

——r—

Lordship’s examination of the facts to determine if the

shares were acquired "by reason of and in-the course of

their office of directors of Regal." As Shepherc‘i‘ks@tates

"The clear implication of Lord Russell’s 'decisi_on
1s that, once causation has been -proved, -no .~
defence speaking to whether the:. beneficiary

62(1966) 58 DLR (2d) at 8.

*Supra Note 10 at 106.




corporation could or would have taken the
opportunity is allowed."®

With the greatest respect Mr. Justice Cartwright erroneously
interpreted and applied Lord Russell's decision.

The practical implication of the decision in Peso was a
move towards the relaxation of the opportunity doctrine in
Canada. Effectively, the Court in Peso circumscribed the
strength of Corporate Opportunity Doctrine laid down in

Regal (Hastings) by permitting the fiduciary to successfully

show the opportunity did not come to him or her exclusively
and only in the course of the fiduciary office. One
consequence of this decision has been a steady stream of
academic criticism of the relaxation of the Corporate
Opportunity Doctrine.® Cbviously the decision in Peso is
of little assistance in the development of an Australian
Commercial Opportunity Doctrine.

The next significant decision in Canada concerning the
doctrine is of vital importance for the Australian attempt

s

to construct a domestic opportunity model. This is the

*'supra Note 35 at 282 footnote 37.

for example, Beck "The Saga of- Peso Silver Mines:

Commercial Opportunity Reconsidered" - (1971) 49 Can.. Bar.
Rev. 80; Beck "The Quickening of Fiduciary Obligations:
Canadian Aerc Services Ltd. v. O’Malley" (1975) 53 Can. Bar.
Rev, 771; Prentice "Comment Industrial Development

Consultants Ltd. v. Cooley" (14972) 50 Can. Bar. Rev. 623

Sugarman "Comment Oranie v. Kuys" (1974) 52 Can. Bar. Rev.
280. , : o
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seminal decision of the Supreme Court of Canada in Canadian

Dero Services Ltd. v. 0‘Malley.®

The facts of the case are straightforward. The
plaintiff company engaged in topographical mapping. M was a
director, president and chief executive officer of the
company. 2 was a director and executive vice-president.
The company first became interested in the possibility of an
extensive aerial mapping project in Guyana in 1961. Both M
and ¢ spent time in Guyana in 1961 and 1962 preparing
preliminary projects and consulting with government
officials. The Canadian government decided to finance the
project. M and %2 were in contact with officials of the
governments of both Guyana and Canada during this time. M
and Z incorporated T Itd. and shortly thereafter resigned
their positions with Canadian Aero Services. Five
companies, including Canaero and T ILtd. were invited to bid
on the Guyana project. T Ltd. was selected as the
contractor. Canaero brought an action against M and @
alleging that they had breached their fiduciary duty—.aa it
by‘ {'loapriving the company of an opportunity it had been
developing. As Beck® has pointed out these facts bear

more than a passing resemblance to Cook v. DResks™ and it

$6(1973) 40 DLR (3d) 371.

S Mha Qulckenlng of Fiduciary Oblxgatlons ‘(1975) 53 )

Can. Rar. Rev. 7T71.

[1916] 1 AC 654.

s = n
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would have been understandable to assume that the Canadian
courts would find as the Privy Council found in that case.
However, at first instance and in the Ontario Court of
Appeal no breach of fiduciary duty was found.®® A
consequence of these findings required the Supreme Court of
Canada to reevaluate the requirements for liability in Regal
(Bastings), Beck contends'™ and Finn agrees™ that it was
this reevaluation that propelled Canada towards a "flexible
and more spacious standard" for the Corporate Opportunity
Doctrine. And it 1is this propulsion that gives the
judgement of Canaero it's importance.

Mr. Justice Laskin (as he then was), writing for the
majority, had to grapple with the Ontario Court of appeal!s
holding that as M and % were defectively appointed as
directors they were only employees possessing no fiduciary
duties. Laskin J. dismissed this formalistic approach by
stating

"Like Grant, the trial judge, I do not think it

matters whether ¥ and % were properly appointed as

directors of Canaero or whether they did or did

not act as directors. What is not in doubt is
that they acted prospectively as president and

®The Ontario Court of Appeal decision was based upon
the fact that neither M nor ¢ had been properly. . as -
directors. Thus, the Court of Appeal found that they were:
only employees and therefore owed the company no fiduciary
duty. ~ :

""Supra Note 61 at 775-776,

248.

"Fiduciary Obligations (Sydney: Law Book Co., 1977) at
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executive vice-president of Canaero for about two
years prior to their resignations ... they acted
in those positions and their enumeration and
responsibilities verified their status as senior
officers of Canaero. They were "top management”
and not mere employees ..."7?

Further, it can be contended, as Ellis does," that even if
no appointments had been attempted M and % would have been
"de facto" fiduciaries according to the terminology of the
High Court of Australia in the Hospital P ts case,™

Can the proposed Commercial Opportunity Doctrine be
based on the Canaero decision? This is dependent upon the
reasoning of the Supreme Court of Canada. Thus, a thorough
examination of it is required.

Laskin J. held that:

"It follows that [they] stood in a fiduciary
relationship to Canaero, which in its generality
betokens loyalty, good faith and avoidance of a
conflict of duty and self-interest. Descending
from the generality, the fiduciary relationship
goes at least this far; a director or a senior
officer ... 1is precluded from obtaining for
himself, either secretly or without the approval
of the company (which would have to be properly
manifested upon full disclosure of the facts), any
property or business advantage either belonging to
the company or for which it has been negotiating;
and especially is this so where the director or
officer is a participant in the negotiations on
behalf of the company."”

2Supra Note 62 at 381.
Supra Note 36 at Ch.15 p.17.
T (1984) 156 CLR 41.

*supra Note 62 at 381-382.

PN,
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This statement is of wvital significant to the attempt to
develop an Australian Commercial Opportunity Doctrine, the
Court here clearly focused on the status of the "property or
business advantage". By this formulation of the doctrine
the commercial fiduciary 1s not permitted to wuse an
opportunity which "belonged" to the beneficiary or for which
it has been negotiating. Thus, if the earlier example is
cited, where the commercial fiduciary receives an
opportunity, in the same line of business as his or her
beneficiary, from his or her golfing partner than the
beneficiary cannot successfully bring an action on this
doctrine.’ Later, Laskin J. repeated this formulation.
"An examination of the case law in this Court and
in the Courts of other like jurisdictions on the
fiduciary duties of directors and senior officers
show the pervasiveness of a strict ethic in this ‘
area of the law. In ny opinion, this ethic |
disqualifies a director or senior officer from -
usurping for himself ... a maturing business ‘

opportunicy which his company 1s actively
pursuing. ..."”

B -

Ellis points out™ that these statements require that the
opportunity must be developed at least to where it could be

said that the opportunity was maturing. If not,  no

Jéclearly though an action for breach of the ¢onfij_¢t
rule would be available.

"’supra Note 62 at 381.

Supra Note 36 at Ch.15 p.18.
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One way of attempting to utilize Laskin J.'s Jjudgment
for an expansive Commercial Opportunity Doctrine 1is to
examine closely what his Lordship required for liability.
At pages 381-382 Laskin J. held that the fiduciary

“... 1s precluded from obtaining for himself ...

any property or Dbusiness advantage either

belonging to the company or which it has been

negotiating.”
In the example where the opportunity comes to the commercial
fiduciary from his or her golfing partner obviously the
benefit cannot be said to have been negotiated for. But can
it be said that his opportunity "belongs" to the
beneficiary? As was earlier argued it is difficult to
conceptualize opportunity as property. It can be argued
that the word "belongs" was not used in the Supreme Court's
judgment to connote proprietorial rights as this is
illogical when dealing with things which, by their very
nature, are not property. It is reasonable to suggest that
in common usage duties may be said to belong tea. the
beneficiary. For example, the trustee owes duties to his or

her beneficiary. These duties may be said to belong to the

beneficiary. And what could form part of the comercial

fiduciary’s duty which belong to his or her bene‘ficyiéry?

Beck™ convincingly argues that a commercial fiduciary may -

receive information in a multitude of 'places,: s.uﬁch as{the'

Supra Note 67 at 782.
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boardroom and the golf course. Twinned with this the
learned author demonstrates that such information does not
come neatly packaged as directed towards commercial
fiduciaries because of their fiduciary position. Thus, Beck
perceives® part of the fiduciary duty to be to pass on
this information (or opportunity) to his or her beneficiary.
On this particular approach it is plausible to argue that
this duty to pass on the information (or opportunity) is
owed to the beneficiary, or phrased difierently, this duty
"belongs" to the beneficiary. "

On this approach Canaero can be viewed as supporting
the expansive doctrine for Australia. There are other
statements by Lackin J,, obviously dicta, which also support

the expansive approach. Laskin J. stated

i

.+. there may be situations where a profit must
be disgorged, although not gained at the expense
of the company, on the ground that a director must
not be allowed to use his position as such to make
a profit even if it was not open to the company
v+, as for example, by reason of the leqal
disability, to participate in the transaction,"® _.

It would be puzzling to coniine the doctrine to where the

"opportunity" is maturing, if it is not an opportunity per

""Supra Note 67 at 781,

®iord Roskill in Industrial Development Corporationg
V. Cooley [1972] 2 All ER 162 also supports this duty of the
commercial fiduciary to his or her beneficiary information

"which was of concern to the Plaintiffs and was relevant fort

the Plaintiffs to know." at 173.

®’supra Note 62 at 383.
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se because the beneficiary cannot take advantage of 1t. His
Lordship imust be seen here to be including situations which
do not imvolve maturing opportunities. As such, this
observatiibn provides foundation for an Australian Commercial
Opportunity Doctrine.

One difficulty with attempting to utilize Laskin J.’s
judgment as the cornerstone for tne proposed doctrine 1s
that his Lordship explicitly refused to establish specific
rules for commescial fiduciaries. Instead Mr. Justice
Laskin emphasised the fluid nature of the relationship by
stating

"In holding that on the fact: found by the trial

judge, there was & fiduciary duty by M and 2z which

survived their regignation I am not to bz taken as
laying down any rule of lia%i%ity to be read as if

it were statute. The general standards of

loyalty, good faith and avoidance of conflict of

duty and self-interest %% whish the conduct of a

director and senior offiger mast conform, must be

tested in each case by many facters which it would

be reckless to enumerate exhaustively ."®
Laskin J.’s refusal to déxl with or to provide detailed

rules for breach of a commercial fiduciary's duty 1is

applauded by Shepherd' and Professor Gower® refers to

'"Supra Note 62 at 383.

®principles of Modern Company Law 4th Ed. {London:
Butterworths: 1979) at 595.

“®interestingly, the Ontario High Court of Justice.
recent held that decision of Hoffman Products v. Karr (1990)-
70 DR (2d) 789 the fairness approach of Laskin J. entailed
the examination of the beneficiary. In that case the
beneficiary had been established as‘a -vehicle both for .

AT
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Canaero as "a masterly Judgment."® His Lordship‘s
judgment is appropriate for non-commercial fiduciaries where
the flexible and fluid nature of Equity's doctrines must be
retained. However, with commercial fiduciaries operating in
an environment of the business world certainty is a valuable
and important commodity. The flexibility of Equity's
traditional approach caused the majority of the High Court
of Australia to refuse to find a fiduciary relationship in

the Hospital Products case and was explicitly acknowledged

by Bull JA. in pPeso.?” Ziegel®® criticizes the judgment
in Cannero for being conducive of uncertainty regarding the
liability of a commercial fiduciary. Austin® similarly
finds fault with it. It is contended that the open ended

fairness approach of Laskin J. is suitable for non-

concealing identity and for tax reasons. Chadwick J. held
at, p.798 that by fitting these two factors into the falrness
matrix the commercial fiduciary was not in breach of his
duty. This application of Laskin J.'s fairness approach has
repurcussions for business entities established for tax

minimization purposes. ~

8the open eneded fairness approach of Lasking J. has
been applied countless times, 2,9, Jiffy Psople Sales (1968)
Ltd. v. Eliason (1975) 58 DIR (3d) 439; Redckop v. Ropmco
Construction Ltd. (1978) 89 DLR (3d) 507; Edgar T. Alberts
Litd. v. Mountjoy (1977) 79 DLR (3d) 108; Abbey Glen Property
Carp. v. Strumburqg (1978) 85 DLR (3d) 35; Sheather v. Assoc,
Einanaial Services Ltd. (1979) 15 BCIR 265; Weber Feeds Ltd.
v. ¥eber (1979) 99 DLR (3d) 176.

.¥Supra Note bl.

88vBora Laskin's Contributions to Commercial Contract
and Corporate Law" (1985) 35 U. Toronto LJ3%2 at 419.

®Supra Note 16 at 165.

——
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commercial fiduciaries, but not so for commercial
fiduciaries. However, this contention does not mean that
the law of fiduciaries should be banished from the arena of
commercial fiduciaries and their business beneficiaries. It
simply requires a search for an approach which brings into
the fiduciary duties greater certainty whilst retaining some
flexibility. This is provided by the proposed Commercial
Opportunity Doctrine.

The decision of the Supreme Court of Canada in Canaero
does provide support for tiie proposed Australian Commercial
Opportunity Doctrine. However, these statements in support
are overshadowed by the fairness approach which is entirely
discretionary. It is therefore fortunate that Canaero iz
not the sole authority for the Australian model. Roskili
J.’'s Judgment in Industrial Development Consultants w.
Cooley® is also of assistance.

Cooley had been the managing director of the plaintiff
company. During this time he had conducted negotiatior_l_s_'_,_ on
behalf of his beneficiary, with the FEastern Gas Board.
These dealings produced no results. However; subsequently a
representative of Eastern Gas Board approach Cooley, in his
private capacity, with a proposition similar to that in
which the plaintiffs had been interested. Cooley acc-eéted
this .offer. He resigned from the plaintiff, cl;':liming i1l

health, and took up a contact with the Eastern Gas Board.

911972} 2 All ER 162.
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On the discovery of these facts the plaintiffs brought aR
actlon for breach of fiduciary duty. Cooley's defence, iR
part, was that the information he received had been given t8
him in his private capacity, and that there was no fiduciar¥
obligation to pass this information to the plaintiff.
Regarding this argument, claiming that he had receive®

the inftrmation in a private capacity, Roskill J. stated

"The defendant had one capacity and one capacity
only in which he was carrying out business at that
time. The capacity was as managing director of
the plaintiffs. Information which came to him
when he was managing director and which was of
concern to the plaintiffs and was relevant to the
plaintiffs to know, was information which it was
his duty to pass on to the plaintiffs, because
between himself and the plaintiffs a fiduciary
relationship existed. .awis:

Thia ia «hrionalv of‘imnortance in interpretina Laskin J;'S
coument on the opportunity "belonging" te the benefieiaxy:
Roskill J. found Cooley liable. BEie HOnour'svreasoning
was that the opportunity which Cooley exploited waéﬁyof
“concern” and "relevance to the company. In—this
formulatlon there 'is no reqm.rement that the . commerc:.al

-= —==-—%--ti- that was in the process of

- - . LYRENE )

being “"matuwed! by the bgﬂgfigiary. Prentice contends®

that this decision permits the formulation of a Commercial

.?11bid. at 173- -174.

”"Comments' ‘ Dlrectors’ FJ.duc:Lary “puties: - The '

Corporate Opportunlty Doctrlne (1972) 50 Can. Bar. Rev. 623
at 628 630..
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Opportunity Doctrine along similar lines to the amsrican
Commercial Opportunity Doctrine. Austin, ' in addition,

makes this contention.®*

e. Fulfillment of the Commercial Opportunity Doctrine

It is obvious that the Commonwealth caselaw, primarily
Canadian but also English, is capable of providing a firm
jurisprudential basis for the bulk of the proposed
Commercial Opportunity Doctrine. However, further guidance
is provided by the ZAmerican learning in the area. The
American doctrine, according to Shepherd,® is dominated by
the "line of business" approach. The original statement of
this test was in Guth v. Loft.®® Guth was a cvonun.eﬁ'ciéi

fiduciary in relation to Loft, which was a wholesaler and

retailer of food and beverages. Guth, in his corporate

position, began to investigate the substitution of PepsiQ

Cola for Coca-Cola. The owner of Pepsi-Cola, National

Pepsi-Cola Company (NPC), subsequently went bankrupt.___The_ L

controller of NBC and Guth formed a new company and acquired .

both the formula and trademark of Pepsi-Czla.  This new

3gupra Note 16 at 151.

%Beck 'in "The Qliickenihg .+s" Supra Note 66 at. 777
suggests that this case does not 9o this far- but fails to.

explain further.

“The ALR (77 ALR (3d) 961’at‘966-967) also: accepts

this proposition. as correct.

9%6(1939) 5 A 2d 503.




company was spectacularly successful.

for breach of Guth’s fiduciary duty.

The Supreme Court of Delaware held:

"The real issue is whether the opportuiity ... was
so closely associated with the existing business
activities of Loft, and so essential thereto, as
to bring the transaction within that class of
cases where the acquisitions of the property would
throw the corporate officer purchasing it into
competition with his company ... [the] phrase "in
the line of business" has a flexible meaning ..
Where a corporation is engaged in a certain
business, and an opportunity is presented to it,
embracing an activity a3 to which it  Thas
fundamental knowledga, practical experience and
ability to pursue, which, logically and naturally,
is adaptable to its business having regard for its

140

Loft sought relief

Guth was found liable.

opportunity is in the line
business."?

71bid. at 513-514.

Law Review 59 at 70-71,

financial position, and is one that is consonant
with 1its reasonable needs and aspirations for
expansion, it may be properly said that the

Loft’s "line of business'; involved the sale of carbonated
beverages, some of which were produced by itself."

This "line of business" test has been expanded by
subsequent cases to cover prospective activities,®”  This
expanded "line of business" test can be expressed as
follows: the corporate fiduciary is not permitted to engage

in an activity if he or she knows or should reasonably know

*This - case is discussed ' in greater - detail by ‘Beén'
"Corporate Dirsctors’ Llablllty (1986) 65 Denver University

»for example Rosemblum V.
Corporation 99 N.H. 267; 109 A (2d) 558 (1984), Goodman V.
Perpetual Building A95001at10n 32 OF Supp 20.1970.

of corporation’s

pa—" P

Judson Engineerihq’7




141

that the activity is closely related to the business in
which the beneficiary is engaged or may reasonably be

expected to engage in. According to Brown!®

this expanded
“lin2 of business" test is certainly the preferred approach

of the 2American Law Institute in its Tentative Draft

Principles of Corporate Governance,'® This strict

sterilization of a large area of potential activity by the
commercial fiduciary indicates a commendable and desirable
feature of applying the expanded "line of business" test,
and that is it provides commercial fiduciaries with a great
deal of certainty in reference to what they can and cannot
do. The deterrence factor, required because of temptation
and minimal risk of detection, coupled with the certainty
generated by a categorical standard  support @ its

appropriateness for Australia.!®

0"when Opportunity Knocks: An Analysis of the Brudney
& Clark and BLI Principles of Corporate Governance Proposals
of Deciding Corporate Opportunity Claims" Corporate Prastics
Commentor 28 (1986-87) 50 at 519.

"Mse paragraph 5.05 (b)(2) and this has 'been applied in
Klinicki v. Iundaren 298 Dr 662.

'""The current controversy that is consuming much legal
journal space in the United States, for example, “"Consent
and the Contract Model oZ the Corporation" by Honabach in
(1989) 18 University of Baltimore Law Review 310 and "Free
at Last? The Contractual Theory of the Corporation and the
New Maryland Officer-Director Liability Provisions" (1989)
18 University of Baltimore Law Review 352, concerning the
concept that a corporation as a set of private contractual
relationships and the shareholders should be free to order
internal corporate relations, in particular the fiduciary
duties of officers and directors will not be examined here.




142

£. Conclusion
The need exists for a Commercial Opportunity Doctrine
in Australia. With the assistance of Canadian, English and

American authority such as doctrine can be understood and

developed. No single authority is absolute 1in its
appropriateness to Australia. The English decision of IDC

v. Cooley comes near to this but Professor Austin™'
identifies two problems with the approach of Roskill J. The
first is that it must be remembered that here we are dealing
with the general profit rule, which covers both commercial

and non-commercial fiduciaries. Although appropriate for

commercial fiduciaries the Roskill J. approach is too broad‘

and onerous for a non-commercial fiduciaries. The way ta

escape this dilemma is to apply Roskill J.’s "concern" and

"relevance" test to commercial fiduciaries but to utilize

some more flexible test for a non-commercial fiduciary.*

The

Canaero which 1is designed,explicitly to provide the greatést
flexibility. '

The second difficulty that Professor -Austin'®®  has

bvious copntender for this is the fairness approach of

with the Roskill J. formula is ~ that. it provides kan‘”

insufficient guide to the content ’of?‘the' Commérc1a1~1

_19gypra Note 16 at 151,

Doctrine.

Supra Note 16 at 151. "

1Mrhis effectively creates ‘a Commercialifoppppfﬁhitx.
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Opportunity Doctrine. This is a consequence of the words
"concern" and "relevance" being ambiguous. Austin

¢  quite convincingly, that what should be of

proposes ,
"concern" and "relevance" to the commercial fiduciary's
beneficiary is determined by the fiduciary’s present and
likely future business. If the activity falls within this

ambit then it is of "concern" and "relevance" to the

beneficiary, but it falls outside of this field then it can
not be considered to be of "concern" and "relevance".
Therefore, it would not be prohibited. If this sensible
interpretation of Roskill J.’s test is adopted, then IDC w.

Cooley and Canaero both support clearly the proposed

Australian Commercial Opportunity Doctrine. 1In its entirety

the doctrine would prevent a commercial - fiduciary from

exploiting, for his or her own benefit, an oppor‘tunity of

which he or she becomes aware of by execution of his or her

fiduciary office or an opportunity which the ocommercial

fiduciary knows or should reasonably know is closely related.

to the business which the beneficiayry is éngaged in or ‘may_'

reasonably be expected to engage in. 'ThiS"fidudiary duty
increases the certainty for  the commercial"gfidudiary, by

being strict in its prohibition whilst rétaining it's

Equitable nature by exhibiting flexibility. Opposed t.o,_the‘

viewpoint of Professor Austin this kdoctri'hek is_ dra‘wn*fi;om;f

i
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the rule against misappropriation of assets, the conflict

rule and the profit rule.

3. Scope of the Proposed Doctrine

a. Introduction

As has been demonstrated caselaw does exist to assist

the Australian courts developing an indigenous Commercial

Cpportunity Doctrine. The immediate question that is posed

logically is what should the scope of this doctrine be?

This question has two substantial parts. First, should the
doctrine apply equally to all businesses or just to public
companies and secondly, what persons should be made subject

to this doctrine?

b. What Businesses Would be Covered by the Doctrine?
In 1981 Professor Brudney and <Clarke!®® proposed a

corporate opportunity doctrine employing a differentiaif

—— L eOme—

standard for fiduciaries of public corporations and close

188

corporations. Their arguments supporting.this have been

broken down into several main contentions by David J. . |

™A New Look at Corporate Opportunztles (19‘81')"9‘4;“‘ 
HaIV.. Li RGV. 997\. Do

1%8gsee "Corporate Opportunlty" Georgetown Law Journal 56"'
(1967) ‘381 for ‘a general rejectlon of thls.~ ‘ O
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Brown.'” There contentions will be individually examined
to decide whether they can suriort such a differentiation.

The first contention by Brudney and Clark is founded
upon power. The authors argue that the shareholders of a
close corporation have a much enhanced position relative to
their public corporation counterparts pertaining to the
selection and monitoring of their fiduciaries. ' The close
corporation shareholders can be said to have explicit
practical power over their fiduciaries. Unfortunately, this
generalization ignores the often powerless position of the
minority  shareholder, frequently trapped into this
shareholding as these shares are not readily transferable.

From the opposing extremity of the power continuum the
public company shareholder may not be as weak as the iearned :
professors suggest. Austin cites?® current - research '
indicating that today, certainly in Australia, insﬁituﬁional
investors are managed by persons who are motivated - by

performance-related job security and-are equippéd with. the:

resources necessary to monitor carefully, and have an‘ihput
into the selection of, the commercialvfiduciary.‘ A

In this way the clear dlchotomy between the power£u1
close corporation shareholder and the' powefless‘ nnhljc

corporation shareholder becomes less clear. ‘ With‘ this

1%Corporate Practlce Commentor 28 (1986 87) 508 at 517.;‘;;

uoSupra Note 16 at 167.
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blurring comes the realization that to base different
fiduciary standards upon it is fraught with danger.

The second contention that Brudney and Clark base their
dichotomous approach upon 1s that the exploitable
opportunities !iar a public company are far greater than for
a close corporation, and so different standards are
necessary to reflect this greater temptation confronted by
public corporation fiduciary. This argument requires a
(thankfully) brief discussion of micro-economic theory.

A public company should, according to this theory,
accept any new investment opportunity that offers a rate of
return (risk adjusted) that is the same or higher than that
being currently earned. A public company should be
interested in any opportunity that produced the abo?e;
mentioned rate of return. Thus, according to Rrudney and
Clark's application ¢f theorem the quantity of opportunities

that may be in the expanded "line of business" of the public

company ¢oild well be extremely large; the‘ close

——

corporation, because of its size, a much smaller set of

opportunities. This argument supporting a-differentiated:

approach to the fiduciary standard 1is vulnerable ‘to:

criticism,

First, it 1is apparent that the entire’ notioﬁ‘iof'

opportunity sets is premised on -the generalizatidn that,"

public companies are large and close corporations are small.: .. -

This generalization fails to .take into-account . the numerous -
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businesses which do not conform to this structure.
Secondly, Professor Austin argues'' that this wicro-
economic theory does not operate in practice for various
reascns. "' Thirdly, if it is accepted that the migro=
economic theory is accurate it is still irrelevant to:tpe
Comnmercial Opportunity Doctrine. This is a consequence af
what the doctrine is; it prevents a commercial fiduciary
from exploiting, for his ok her own benefit, an opportunity
of which he or she becomes aware by execution of his or her
fiduciary office or an opportunity which the commercial
fiduciary knows or should reasonably know is closely related
to the business which the beneficiary is engaged in or may
reasonably be expected to engage in. This does not involve
examining the opportunity set of <the beneficiary. It
involves a determination upon the specific facts before the
court. That is, the Court will examine what the beneficiary
presently does (that is, it determines the business' present

line of work) and then it will look to discover any _future

P—

. } A
business plans (that is, the Court determines whether the -

beneficiary would be reasonably expected to engage in this

activity). Opportunity sets are not addressed by the Court.

_™Spra Note 16 at 169-170. e e

. 2for example, the results of corporate executlves are‘;
measured on a - short-term basis = whilst' new . business
activities generally take a con51derab1e perlod of. tlme to
reach profltablllty. L
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Brown'*® identifies the third argument of Brudney and
Clark'"™* as kased on the permissible outside activities of
the commercial fiduciary. For the authors, in a public
company the commercial fiduciary is well-paid and understood
to be devoting his or her full attention to the
beneficiary's interests, whereas the close corporation
offers low remuneration and expects less from their chief
personnel. There exlst two extremely important flaws with

this contention. First, this entire coustruct 1s a vast

generalization. Generally, it may be true that most public .

companies are managed by well-paid full time executives and
that may not be usual in close corporations. But the
numerous exceptions to this generalization must cause
serious doubt on any recommendation founded .on it.‘, The
second shortcoming of this - argument - is identified by

austin,' It is that this approach by Brudney and Clark

is a simplification. Austin introduces ' into this

dichotomous world two additional permutations; the well-

e

compensated part-time executive and the poorly-compensated
full-time manager. Dealing with these wvariations 'is  not

possible with the Brudney and Clark approach.

The three grounds identified by Brown as beinf_;‘ the

foundations for Professors Brudney and»clark'sk ar'gumen't.:”for, ‘

“igypra Note 109 at 517.
gypra Note 107 at 1023-4.

Usgypra Note 16 at 169,
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different fiduciary standards for the commercial fiduciary
dependent upon whether the beneficiary is a public company
or a close corporation have each been found to be wanting.
The contentions of the two professors are premised on
generalizations and simplifications which are indicated by
their numerous and substantial exceptions. For this reason
it is necessary to reject Brudney and Clark's differing
treatment &f a commercial fiduciary depending upon whether
the Dbeneficiary 1is a public company or a close

6 The Commercial Opportunity Doctrine should

corporation.
apply to all companies, whether public or private. But
should the Commercial Opportunity Doctrine be limited only
to businesses utilizing the form of a corporation?

The rationale for the proposed commercial opportunity
doctrine is not founded  upon the 1legal personality 'of
designation of the beneficiarf. It is baséd on 'the
recognition that in today'’s oommercial environment‘sehior

management, referred to throughout this paper as commercial

pe——

than a company derctor.

fiduciaries, possess -such a degree of control over‘~the‘
operation of the beneficiary that some definite standard is-
required to limit any self-serving behaviour. - Itf‘is‘

irrelevant in the present commercial environment whether the

BeInterestingly, the author of "Corpofaté Opportunity"
(1967) 56 Georgetown Law Journal 381 at 387 :suggests that ' - "
the fiduciary obligations ‘of .a partner should be strlcteroo

business is or is not a legal person, it can still be' -
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extremely vulnerable to the defaulting commercial fiduciary.
Further, with the ever-increasing pressure to avoid taxation
and to be attractive to would-be financiers many businesses
are being established as non-legal persons.

Thus, there would appear to be no sound Jjustification
for excluding from ths ambit of the doctrine a commercial
fiduciary of a business established as, say, a partnership
or a trading trust. Indeed, logic would suggest that all
businesses be covered by this doctrine. Seo, as long as a
business 1is present"™' a commercial fiduciary should be

accountable on the Commercial Opportunity Doctrine. ™'

c. Wwo Is a Commercial Fiduciary?

This chapter has utilized extensively the p}mrase
"commercial fiduciary"™ in relation to the Commercial
Opportunity Doctrine. It is logical to examine further the
scope of this doctrine to determine who is a commercial
fiduciary. Obviously, the full-time executive direitor

should be subject to the doctrine. Laskin J, in Canaero is

authority for the inclusion of full-time non-director

"this 1is decided by the application of tradltlonal
casalaw, see, for example, Division c¢. in @ Canadian
Traxation, contributing editors Hansen, Krisha and Rendall
(Toronto: De Boo Ltd., 1981).

!'*Knepper and Bailey in Liability of Corgoratn Offlcers
and Directors 4th Ed.- (Michie - Company: Charlottesville-

Virginia 1988), at 101. also. reject Brudney and Clark'
proposed dlfferentlated treatment
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119

executives. His Lordship in Canaero enunciated what Lis

now referred to 2s the "top manegement” test for
liability.!?® As this is of fundamental importance to
determine liability in this entire area his Lordship's

comments on the matter will be quoted at length.

"I do not think it matters whether M and 7 were
properly appointed as directors of Canaero or
whether they did or did not act as directors.
What 1s not 1in doubt is that they acted
respectively as president and executive vice-
president of Canaero for about two years prior to
their resignation. To paraphrase the findings of
the trial Judge in this respect, they acted in
those positions and their enumeration and
responsibilities verified their status as senior
officers of Canaero. They were "top management”
and not mere employees whose duty to their
employer, unless enlarged by contract, consisted.
only of respect for trade secrets and for
confidentiality of customer lists. Theirs was a
large, more exacting duty which, unless modified
by statute or by ccntract (and there is nothing of
this sort here), was similar to that owed to a
corporate employer by its directors. I.adopt what
is said on this point by Gower, Principles of
Modern Company TLaw 3rd Ed (1969) at p.518  as
follows:

‘., « these duties, except in so far as
they depend on statutory provisions —
expressly limited to directors, are not

"9gther cases where a person who was a Senior executive
employee was found to occupy a fiduciary  position . have

included Consul Developments Pty Ltd. v. DIC Estates: Pty

Ltd. (1975) 132 CLR 373 at 394 per Gibba "J.; Timbex
Engineering Co Pty ILtd. v. Anderson - {1980] 2 NSWLR 488,
Green v. Bestobell Industries Pty Titd. [1982] WAR 1.

J%another, much wider, test has been propdséd in
Demarco Agenc1es Ltd. v. Merio (1984) 48 Nfid & P.E.I..R..

227 (Nfid Dist. Ct.), Edgar T. Alberts TLtd. v. Mountjoy o
(1977) 2 BLR 178 and Hudson s_Bay Co v. McClocklin [1986] 5

WWR 29.  This 1is .the "key. personnel® - test. Ellls:‘“

convincingly cr1t1c1ses this. at chapter 16 7 to.16- 9
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so restricted but apply equally to any
officials of the company who are
authorisad to act on its behalf, and in
particular to those acting in a
managerial capacity.'

The distinction taken between agents and servants
of an employer is apt here, and I am unable to
appreciate the basis upon the Ontario Court of
Appeal concluded that M and. 2 were mere employees, .’
that 1s servants  of Canaero. rather than agents.
Although they.were subject. to supervision:of :the
officers of the ‘controlling ' company, . their
positions as senior officers of "a subsidiary,
which was a working organization,  charged them
with initiatives and  with ' responsibilities . far:
removed from the obedient role of 'servants. It
follows that * [they]  stood ~in ‘a .. fiduciary-.
relationship to Canaero, "'*! ‘ ‘ :

Ellis states'* that the Supreme 'Coui:t‘of Canada. in
Canaero was advocating a functional  approachto determine

who is a commercial fiduciary’.. This functional approach was

applied in Empire Stevedores  (1973) “Ltd.. Ve Sgar:z:lngom ph

and White Oaks Welding Supplies v. Tapp.!** 1In t‘he latterﬁ‘: i

1t was held that

"The defendant was, 1n fact, almost ~entirely:
responsible. for - sales and-. had ‘a day-to-day—-
managerial responsibility, for that Slde ‘of .the’ .
company'’s business.. ' Though this‘was not a large .
company, it was substantial and the - defendant
reported - directly to Arthur, the owner... ‘In my. .
opinion, on the whole of the -evidence. he was the

2igupra Note 66 at 381-382.

“l22gypra Note 37 at Ch 16 p 16

123(1978) 19 D. R. (Zd) 610 (HC)

L 14(1983) 42 D.R.f(zd)_445 149 DLR (3d) 159 (HC)

i
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kind of senior officer upon whom a-fiduciary duty

is laid,"**
In MacMillan Bloedel Ltd. v. instead'*® the British
Columbia Supreme Court applied this functional approach.
The later British Columbia Supreme Court-decision in 57,134
Manitoba Ltd, v. Ppalmer Smith Paper Ltd;,m before Spencer
J., is of interest because the defendantbhad'been empleyed
for many years. His werk’title was‘never altered but he

gradually had assumed a managerial - position.tf iHis

Lordship'®*® found, "by applying the functional apbroach,]

that  the defendant, regardless of hls tltle, was in‘ a:.

fiduciary pesition. It is apparent that 1f the functlonalf"

approach is to be applled to determlne whether a person 1

or is not a commer01al flduc1ary the functlons of top

management must be 1dent1f1ed. Various 1nd1c1a whlch fheﬂ

courts have held relevant to the determlnatlon of thls have‘”v

been the period of notlce of termxnatlon that is requmredaﬁ

the extent of. the control over all human, flnanclal and'e

—

contractual resources,  what thelr work respon51b111t1es

include, and the remuneratlon Offered for the puSLtlon.‘ 0

Considering that senior executlves' (that llﬂ, : "tpp;‘

e

management") often determine the informatloh;relayedfto the.

1bid. at 162.

" 125(1983) 22 BLka 25‘.5'."
17(1985) 65 BLR 355
mIbm at 362 363,
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directors and establish their agenda!?® the function of the
full-time non-director executive must be considered to make
them a commercial fiduciary.

Directors are fiduciaries even if they receive no
remuneration. The question here is whether they should also
be commercial fiduciaries, and thereiore ' caught bYLithé
doctrine. 07ten these non-executive directors, :Austin

130 are not expected to devote much time or

suggests,
attention to his or her beneficiary. Applying the -Canaero

approach non-renumerated directors would generally not be

commercial fiduciaries.

It is unlikely that low level employees -of -a business
will qualify as commercial fiduciaries, but.onee egain,xthis
is ultimately decided by the functional approach. . |

It is necessary to consider whether ;a‘ eomhercial
fiduciary needs to be a natural'persoh or Qhether‘tﬁe:tefm‘
may, if the functional approach is Satleled, be applled to
all legal persons. There is no apparent reason for anyt ‘
limitation to natural persons. Thls would permlt commerc1albg}hf

fiduciaries, such as prlvate companles whlch are establlshed

for taxation purposes, to be exposeqd: to the doctrlne.

In dstermining whether a person is a commerc1a1 S

fiduciary two factors reQuire‘scrutiny;" Thefflrst is" the  ‘

: 129see for example, Elsenberg The Structure of the
Corporation (Boston- thtle Brown, 1976) pp.148 onwards.

mSupra Note 15. at 172.
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nature of the beneficiary, as the Commercial Opportunity
Doctrine only operates when the beneficiary is a busines$

entity. Secondly, the functional rolé ©of the‘ alleged

commercial fiduciary must be examined. Full-time executiv®
directors will, almost without exception, ke subjeect teo Ehe

doctrine. Full-time non-director exe%utiveS;‘ such as

0’Malley and Zanyeki in Canasro; will generally 'béd
commercial fiduciaries, and non-employed directorsf*farelyf
will be. However, the functional approach must ‘always be:
applied to determine whether a person is, .in reallty, a'

commercial fiduciary.

4. Defences v ) ‘ L e ]

a. Introduction

Various contendets- for 'defencee tc ha 'Commercialhh
Opportunity D@ctrlne sult have been advanced They lnclude
resignation, t‘ beneflclary s, lnablllty to takef

—

opportunlty and connected with thls defence is the clalm:

that no damage has been suffered by the benef1c1ary, and

finally, ratlflcatlon.- It is proposed to examlne each of_h

these 90531b1e defences ln turn.

. b. Resignation

An obleu§ dlfflculty w1th the "by reason of and in the”d

course of" test for llablllty for breach of the proflt rule;




156

propounded by TLord Russell in Reqal (Hastingsj, Iis the

temporal limitation of the test. On this approach the

fiduciary can resign and is then allowed t "he
opportunity. The conflict rule likewise has this temporg}
defect. For a breach of this rule what is required is g
actual or potential clash between the fiduc%g;y;g Bg§§gggi'
interests and the duties of the fiduciarPI office. "The
difficulty here is answering gpe argument that any confllct
disappears on resignation. :

The Commercial Opportngty Doctrlne can overcome these‘

temporal difficuitiss: ﬁ§;nas peen noted earlier Laskin J.

in Canaero stated

“he (the commercial flduclary) is also precluded~
from so .acting even after - his resmgnatlon where
the resignation: may fairly be said to have been

- prompted. or influenced by.a wish to: acquire for:'
himself the opportunity sought by the  company; .or
where it was his p051t10n with ‘the company rather
than ' a fresh -initiative that ‘led -him’ to the

' opportunlty which he later acqulred niat

This statement was quoted and approved by the _Brltlsh

Columbia Supreme Court recently 1n Roper v. Murdoch uz"‘~It7~

is obvxous that termlnatlon of employment does not come :“‘7

within Laskin J.’s test, if the termlnatlon lq bona flde.,s;""”

1igypra Note 66 at_3éi§ 

_13‘1(‘19'87’); 14 BCLR (2dj 385 at
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It has been held that the test is not satisfied where the
commercial fiduciary is forced to resign,'*

Ellis perceives™' Laskin J.’s test concarnilig the
continuation of the fiduciary duty as having two components.
First, did the commercial fiduciary leave his or her

employment in order to acquire the opportunity? The second

component is not as straightforward as the first. The
g commercial fiduciary is also liable where the opportunity
came to him or her as a result of his or her fiduciary
g' position and he or she subsequently uses it for personal’
advantage. This second element has been addressed by

a.lJS

Hutchinson J. in Island Exgort Flnancmng Ltd v. Umunn

"literally construe&i .this' 1last part of - the
Formulation could JUStJ.fy holding former directors
accountable - for ~“profits™ wherever - information

acquired: by them:as such led. them to. the source

from which they subsequently - . perhaps ‘as the .-
result of prolonged fresh initiative-acquired
business. ... . It is: one  thing. to' hold " them
accountable when, in the graphic words of -Laskin -

J. (at 391), ‘they entered the lists in the heat

of the maturation. of the project, known to them to . -~ .
be under active Government consideration when theyx = ...
resigned from Canaero and when they. proposed to T
bid . on behalf of - [themselves]’, ~but . it is :an"
altogether - different - thing . to‘ hold . “former
directors accountable whenever they exploit: for
their own or a new employer’s benefit information
which, while they may have .come by .it  solely
because of their p051t10n as ~directors .of the " -
plalntlff company, 1n truth forms - part of the:l.r_'fwf

133309925 Ontarlo Ltd v. Tyrrell (1981) 127 DLR (3d) 99
(ont. HC) :

mSupra Note 37 at Ch 15 p 18

135[1986] BCLC 460
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general fund of knowledge and their stock-in-
tradeuus

Unfortunately, Hutchinson J. did not offer an alternate

test, and recently Laskin J.’s approach was approved and

applied in Vertieb Anderson v. Nelford,'¥

c. Inability to Take the Opportunity and No Damage
Suffered.

There exists ample Commonwealth authority that a

fiduciary is accountable by breach of the conflict or profit
rules though no loss has Dbeen incurred by the
beneficiary.'® This principle can be extended to

commercial fiduciaries by utilizing Ipc: V. Cooley,'¥

according to Austin.™
Lord Porter’s concern in Reqal (Hastings) that the
"windfall™ profits of recovering from the defaulting

commercial fiduciary would be obtained: by -the new

136(1990) 40 BCLR (2d) 379 at 384, —_— e

An unwarrented extension’ of ~ Canaerc -occurred - in
Albert’s (Bdgar J.) Itd. v. Mountijoy (1877)16 ‘OR.(2d) 682
where a senior employee of an insurance corporation-set up
his own business. Estey J. in uphclding ths ocult against
the former employee, relied on "the implied term of the
contract of fiduciary serv1ce by the defendants "Or” thelr;
breach of fldu(:lary duty : BT W

for example, parker v. McKenna (1874) 10'Ch App 96
Birtehnell w. Egu:.ty,Trustees, Executors & -Agency:Co. Ltd.

(1929) 42 CLR 384; Furs Ltd. v. Tomkies (‘1936,),_54.CLR.‘5‘83.k;,FH,}

iasSup‘ra Note 90.

Mogupra Note 16 at 175.
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shareholders of Regal formed the basis of McDermid J.A.'S

dissent in Abbay Glenn Property Cofp, V. Stumburg,'” His

Lordship agreed that there had been a breach of fiduciary
duty but declined to give judgment for the plaintiff
corporation. Clement J.A., for the majority, held that a
change in the shareholders, of itself, can not diminish the
rigour of the obligation to account to the compamy;: Two

difficulties manifest themselves with the minority approach

of McDermid J.A. The first, identified by Braithwaite,*

is that his Iordship's approach requires acceptance thaﬁ

unjust enrichment, in a vezy narrovw sense, drives the

fiduciary obligation. This is an ‘extremely contentious

issue. The second difficulty with Mr. JUStlce McDermld 8
approach is that it indicates that fiduciary obllgatlons are

owed to the shareholder’s and not to the ‘company .

More difficult to account for is where the beneficiary

is unable to take the corporate opportunity. vC1earIy the

trend in the United States during thé 1980's‘wa5«that unless

B et

a corporation is flnan01ally lnsolvent and not merelv unable
to ' obtain credlt or pay .current bllls,' its. flnanCLal
inability to take thevadvantage‘of a bus;ness opportunitys

would absolve neither an ~officer nor 'a ' director  from:

- 1185 DIR (3d) 35.;

1"“Unjust Enrlchment of Dlrectors’ Dutles- Abbey Glenng

Property Corp. v. Stumborq" (1979) 3 Can Bus LJ 210,
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usurping the opportunity.™"' Shepherd™' refers to this
as the "impossibility" defence. The most obvious type of
impossibility would be where by taking advantage of the
opportunity the beneficiary would be acting ultra vires.
Other examples of impossibility include where the third

party refuses to deal with the beneficiary'" and where the

beneficiary, for reasons such as financial inability!*® is

unable to accept the opportunity. In relation to the profit
and conflict rules authority has indicated that corporate

inability is no defence.!’ In Canaero Laskin J. held

i

v+» there may be situations where a profit must
be disgorged although not gained at the expense of
the company, on the ground that a director not be
allowed to use his position as such to make a
profit even if it was not open to the company ...
as for example by reason of legal disability, to
participate in the transaction,"'®?

Wfor example Klinicki v. Lundgren 61 Ore App 160

(1984) affmd 298 Ore 662 (1985); Nicholson v. Evans 642-iltah .
2d 727 (1982). ) R

""'Spra Note 35 at 293.
Hifor example IDC V. Coolsy,

l8for example Peso.

Wfor example, Furs Ltd. v. Tomkies (1936) 54 (LR58);"

Regal (Hasktings) v. Gulliver [1967) 2 AC 134; Boardman v,

Phipps [1967] 2 AC 46; IDC v. Cooley [1972] I WLR 443;

Consul Development Pty Itd. v. DBC Estates Pty Ltd. (1985)
373 at 395 per Gibbs J.; Green v. Bestobell Industries Pty . -

Ltd. [1982] WAR 1.

Msgyupra Note 66. at 383.
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In Weber Feeds Ltd, v. Jeber'™' the Ontario Court of Appeal

ruled that a director may be precluded from such comflicting
activities despite an inability on the part of the company

to obtain the benefit. The Court of Appeal held

"In this case, the factor which, in my view, is

determinative of the issue is that the transaction

occurred on the eve of bankruptcy. If, as a

result of the disposal of an asset by a company’ on

the eve of bankruptcy, a right 'is acquired by a

director, the director must,  in: my opinion,

account to the trustee of the bankruptcy of the .
company for any profit realised ‘... to ‘hold
otherwise, would, in my opinion, open the door to- -
fraud. ‘

The fact that the company might not have beem able’
to benefit from the transactiom - is
immaterial."*** : ‘

The recent Brltlsh Columbia 8upreme Court decn.s:.on of Roper

v. Murdoch!®t. applled Weber Feeds.~

The reasoning of the ‘Ontario” Court. of Appeal in Weber o

Feeds is reflected by the approach of Shepherd‘52 ‘who

suggests, by implication, that thls danger of fraud is: a“_-l
primary rationale for the benef1c1ary s ;Lnabll;\.ty bea-ng no

defence.  Austin!®? expands upon this notion by . flnd_lng ‘a‘n ;

underlying principle of the law of Vfidueiaries in re.t_:v;ard‘ to

149(1979) 24 OR (2d);v7‘54.
1soThid, at 157. .
.*(1987) 14 BCIR. (2d) 385. :
152Supra Note 35 at "94 |

1530 Commerce “and” Equlty - Fiduciary ' Duty  a
Constructlve Trust“ (1986) 6’ OJLS 444 L
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the commercial field and perceives that much of the law is
premised on the notion of the courts attempting to sterilize
a large area of potential wrongdoing. As such, the defence

of inability is regarded as exposing the beneficiary to the

commercial fiduciary's actions and it will often bé .

difficult to decide whether the beneficiary is or is not

capable of taking the opportunit: . To aveid thig problem

Equity simply prohibits it. At *he . hattem “nf - thi3

prohibition is the possibility of fraud. inC v. (Cooley

supports the proposition that profit and loss cases holding

that inability on the beneficiary's behalf is no defence may

be extended to the opportunity doctrine.

d.  Ratificatiop.''

Difficulties exigt in relation te the ratlflcatlon of a
breach of a fiduciary duty where‘ the benef1c1ary is a
commercial entity. —fThe 'explanation of the existence of

these problems 1s easjly perceived; the commercial fiduciary

business decisions. additionally, it is often the case that
a commercial fiduciary W%ll be a substantial'shareholder‘in
the beneficiary. Thefefore, the two organs which have the

power of ratificatjon are- often "contaminated" by the

¥yarious authors would divide this headlng into walver

(ratification . before -the  breach) ' and exoneration
(ratification after the bxaach) For. example, Austln Supra
Note 16 at 182.

=TSN

is normally part of the organ by which the‘beneficiaf;fmakésf‘
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influence of the commercial fiduciary. Unfortunately,
Anglo-Australian authority provides 1little consistent

guidance as to what can be done on such occasions. The

. . . .3
caselawy 1s in fundamental conflict.!® The obvious

temptation is to forbid any ratification in reference to the
Commercial Opportunity Doctrine. s However, Shepherd™’

rejects this call for a blanket prohibition on ratificatich

and argues that if the commercial fiduciary can prove thak -

he or she did not effect the decision to ratify then th2

ratification is effective. Obviously, this prohibits thak
fiduciary from taking part in the vote. Shepherd’s approach

to ratification should be adopted in regard to the.

Australian Commercial OpportunitY poctrine as it casts @
very heavy onus upon the commercial fiduciary to prove that

he or she had no effect on the decision but it also does nok

preclude such a défence if it is genuine. ' The flexibilityﬁ

of Equity is maintained whilst guaranteeing a high standard

of conduct.

5for example, Cook v. Deeks [1916] 1 AC 554; Furs Ltd.

v. Tomkieg (1936) 54 CLR 583; Regal (Hastlngs) Ltd. v,

Gulliver [1967] 2 AC App Cases 5B89; Consul Develogments Pty
Ltd. v. DPC_Estates Pty ILtd. (1975) 132 CLR '373;. and

Prudential Assurance _Co. Ltd. V. Newman Industries. Lfd.u

(No.2) [1980} 2 All ER.841.

isprentice in "Comment: IDC Ltd. v.‘CooL_x" (1972) '50

Can.- Bar. Rev. 623 at 635 and Beck "The Saga of Peso Silver
Mines: Corporate Opportunity Reconsidered" (1971) 49 Can.
Bar. Rev. 80 at pp. 115ff suggest thls.. ‘ Il

57%gypra Note 35'at 297,-:
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The Canadian decision of Ukrainian Cultural Heritage

village v. Lakusta'® addresses an issue that may arise in

seeking such a ratification: which is the correct organ of
the beneficiary to grant ratification of the breach? Here
it was the board of directors that we asked to ratify.

Agsio J. held

"The Society bases its monetary .claims on  the
breach of fiduciary duty owed to it by 'Mr. Lakuska
as a Director of the Society ‘and the resulting
conflict of interest between his ‘duty - to the
Society and his personal interests ... ‘In. its
submissions - the counsel for the [Society] relies
on the authorities that no flduclary agent should,
place themselves in a position in which there is a’
conflict between. their. duties to: the company ‘and
their personal ‘interests.. I need not set out the
authorities for the defendants do not quarrel with
the principle. ' Counsel - for the Lakvstas simply
state that the fact situation disclosesthat no-
fiduciary duty has been violated ... The’:[company]
also ‘submits ... that the. agreement was never
ratified by the Society’s general meeting ....It
is - contended  that a contract ‘made ‘under the . - .
circumstances of this case is voidable 'at the
instruction’ of the  Society. = ‘Quoting from L.B.
Gower's Modern Company Law 3rd Ed.. at p 527: ‘

‘... Disclosure (by the dlfectors to

themselves) is ineffective even if the ?¥%'H‘v

interested ' directors - ‘refrained =~ from - .t
attending = :'and . :voting  ‘leaving - -'an "
independent . quorum @ to ‘decide, for a’
company has. the right - to the ‘unbiased
.voice ‘and ‘advice | of _every director.
Hence, in ~the* absence " of. ‘express: '
provision in the company s articles, the
only effective 'step 'is to 'make .full
disclosure to the members .of the company
and to have the contract entered into or.

159(1983) 46 ART 91 (QB).
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ratified by the company at a general
meeting. "*°

His Lordship found that as the shareholders had a right te

the opinion of every director and no ratificatiem could take.

place until full disclosure had been made to the w~=-€t~i-wy
at a general meeting and the impugned actions ratified by
the shareholders.

It would appear that ratification of a commercial
fiduciary's breach of his or her duty should be
possible,® Therefore, the effectiveness of any purported
ratification must be determined by a fairness standard, the
factors of which must include the full- dlsclosure to the
appropriate organ (usually the general meatrinmi. +That the

commercial fiduciary did not vote on the Lissue ”of

ratification (although allowed to speak) and that the,

ratification was carried by a majority vote, - It must be

remembered that the onus of proving'that the fatificationo

was "fair" rests upon the commercial fiduciary.

5. Conclusion

In‘'the late twentieth commerc1a1 flduc1ar1es posses the'i

ab\llty to prey . upon the vulnerablllty of thelr bu51ness

2 Ibid at 196-197.

1For a fuller dlBCuSSlon of thls igsue see Brown "When
Opportunity Knocks: - An Analysis of ‘the Brudney and Clark’'and..
ALI - Principles - ‘of ' Corporate. Governance Proposals
Deciding . Corporate . Opportunity Claims." (1986~ 87)‘5‘28
Corporate Practlce Commentor. 508" at 321ff. : o

for i
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beneficiaries and there is little chance‘“ef them' beingi
brought to -account. To combat this a strict teetg,for
1iabilify has been proposed. This prohibition is referred
to as'the‘Commefcialvopportenity‘Doctrine. Thie'doetrine
can be developed by *the Australian'coditseielying,ﬁpen‘fhe
authority of various Commonwealth authbrities, prlmarlly
Canadian. Such a. doetrine would‘ prohibit ‘a commerc1alﬁ
fiduciary from exp101t1ng, for this or her: own beneflt,
mpportunlty ‘of whlch he or she becomes aware of by executlon
of his or her fiducia:y\officevor an,opportunlty whlch the'
commercial flduclary knows or should reasonably know is
closely related to the bu51ness in ‘which the benef1c1ary 15‘5
engaged in or may reasonably be expected to engage 1n. As‘
is obv1ous, thls doctrlne draws upon the varlous strands of-

the fiduciary obllgatlons. . This doctrxne generate51

certainty, a de51rab1e ‘ businessx‘ commodlty,,_ whllst;

 demonstrat1ng its Equlty orlglns by 1ts flex1bllxty. i
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Chapter IV

Remedies for a Breach of A

Fiduciary Obligation In A Commercial Context

1. Introduction
After a fidueiary reﬂationship has bzen shown to exist

within a commercial context the next step in the ana1y51s is

proof of the breach of this obligation. After eataolLahlng-

this factual issue attention is turned to the remedy,to be

ordered by the court. Iord Hodson in Ehipps wv. Boardman -

held that:

"The proposition of law 1nvolV°d ‘in thls case .is
that no person standing in a fiduciary position,
when a demand is made upon him by  the. person to
whom he stands' in the fiduciary ‘relationship. to
account for profits acquired by him by reason of
the opportunity and the -knowledge, - or - either,
resulting from it, is entitled to defeat the claim :
upon any ground save that he made proflts w1th the‘
knowledge ‘and assent of ‘the other person.

e

This quotation recbgnizes thatythe‘defaulting‘fiduciary is

llable for the proflt (whlch is often referled to as thei‘

galn) made from the breach of “the equltable obllgatlon. Ih"

a commercial context- it is. often dlfflcult to 1dent1fy:

accurately the proflt or’ galn made. E Thie ,wiilueﬁeifthe;f"

subject of detailed scrutlny later in thls chapter.tﬁ

other ' 1ssue to be substantlally rev1ewed 1n thls sectlon 15__f*

1[1967] 2 AC 46 at 105. .

“
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the nature of the remedy to be ordered. The fiduciary “

relationship is, of course, equitable in nature and so
involves possible recourse to equitable relief of a personal
or a proprietary nature or both. Such remedies include a
declaration of a constructive trust, an accounting of
profits, equitable compensation and the tracing of property

into the hands of third parties which are often fihancial

institutions. Frequently the relations . between thé

beneficiary and = fiduciary will also' have common -law

ramifications, so common law remedies such as damages may be

sought in addition, or alternatively, to “the équitéble‘

remedy.

Two preliminary points ' ought to be made prior to

embarking upon the examination of the main issues conf;dnted
by this chapter. The first'pfeliminary point is that it is
irrelevant to. the ’determination of whether a bfeach‘ of
fiduciary duty has occurred thaf“thek fiduciaryv_acted
honestly. Lord Russell in Regal - (Héstingé)"Ltd;,'v
Gulliver? held; - ‘ | o

The rules of equity which insists on those who by
u: > of a fiduciary position make a proflt, being
llq)le to account for that profit, .in no - way
depends on fraud, or absence of bona fldes.

However, the determlnatlon_of bona fldes may lmpact upon the

court’s assessment of the flduc1ary s galn.j 

2[1967] 2 AC 134 at 144-145.
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The other initial joint is that fully informed consent
will excuse a fiduciary from liability but it should be
noted that this can be a very onerous responsibility to
discharge as evidenced by the attempts to do precisely this

in Boardman v. Phipps.

2. Quantification of the Gain of the Defaulting Fiduciary.

The gain must be ‘ascertained as the liability of ‘the’
fiduciary 1is determined by it. Often this will not be
difficult. In the case dealt with in detail -in  the

preceding chapter, Regal (Hastings), the shares obta_ined by

thz defaulting fiduciaries, the price' paid ‘and: the price

received for their sale were known so it was a relatively

straightforward task to determine the gain. 1Howevér,3the

ease of the job disappears when the gain of the fiduciary‘~

takes the form of an interest in a business. Quantificatibni

becomes difficult, and ~this is a frequent problem

encountered in breaches involved in a commercial context.

e

In Timber Engineering Co. Pty. ILtd. v. -Anderson’
Mr.vJustice Kearney held that the gain‘méde‘byrfhe fiduciafyf
was the whole of the business set up by the fiduciarigs.and.
carried on by them during and after tefmihatién:of ﬁheir
employment with the beneficiary th]v;o’_ugh;"t_’he‘ .médiuini;qf:“
coﬁpghies of which they.apdftheirvinég‘wéte'thé;direﬁtofgi;f,ﬁ

‘and " shareholders. ”‘The‘ facts of ‘thejkcase :Were 'th§£;;£w§L°

3[1980] 2 NSWLR 488.

AP
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fiduciaries began to sell products in fraud of theif

beneficiary. One of these fiduciaries, together with hig .

wife, incorporated a company to sell these products. Thé
other fiduciary and his wife later became shareholders and
directors of this company. The fiduciaries argued thak
liability should be limited to the profits of the businesd
as the profits were derived not from its capital resourced
but from the skill and industry of those conducting the
business. Kearney J. rejected this limitatioh on the
qualification of the gain by finding that the business wa$
directly attributable to resources and facilities providea
by the beneficiary. The logical outcome of this finding,
that the business of the defaulting fiduciafies‘was'gorééd
out of the business of ths beneficiary) was that‘his‘ﬂdnbur
declared that the entire business be held on trﬁSt fdr the

beneficiary.

A Queensland decision which ,reiied on “the Timber

Engineering decision was that £ Fraser Edmiston Pty. Ltd.

V. A.G.T. (Q1d) Pty. Ltd. and Hussey.' The facts5in that‘
case were that the plaintiff was the'lessée-of‘é store in a
shopping mall. When a later stage of the mall was nearing.

completion the landlord approached the plaihtiff t§ a£temptt'

attractive the plaintiff began discussions with = Hussey. '

regarding a partnership in reference ‘to thejnéwfsﬁofé.,iihe'

'[1988] 2 Qd. R. 1.

o entice it to open an additional outlet. As the offer was

A
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parties reached broad agreement but the details of the
agreemaznt remained to be resolved. The defendant then took
the unilateral step of obtaining the lease for 1itself.
Williams J, in the Queensland Supreme Court, held that a
fiduciary relationship did exist between the parties. His

Honour held that the defendants were liable to account

“for any benefit or gain which was obtained or
received by reason of the opportunity or knowledge
that was obtained through their fiduciary position
and any proflt resulting from the use of the

property.'

This would appear to be a straightforward statement of

principle, however, what constituted | the . gain ‘was'fthe
difficulty here. Explicitly, what should be done with the - - |
accretions in value of the property that- h’ad"‘been |
misappropriated? Williams J. held that accretions form part

of the property that is subject to the constructive t‘r’us‘t:‘.5

His honour did this by citing with approval Kearney J.'s, in

Timber Enginesring, application of pocker v, Someg.” In

» o

that case Lord Broughan held

“Whenever a trustee, or one standing in  the
relation of a trustee Vlolates his duty, and deals
with the trus: estate for his own behoof,. the rule
is, that he shall-account to the cestui que trust. -

*Ibid. at 11.

‘tsee Street J. in Re. pawson deceased [1966] NSWR 211,‘
" quoted by the: Ontario Court- of Appeal . in LAC Mlnerals at
648-649. for. dlfferences to common law damages.~ ‘ IR TR

"(1834) 2 My & x 655- 39 ER 1095.
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for all of the gain which he has made ... it is so
much fruit, so much increase on the estate on the
chattel of another, and must follow the cwnership
of the property and go to the proprietor."

Another authority cited by Kearney J. was Re. Jarvis:

deceased.’ In that case the defendant submitted that she

should be liable only for the value of the direct benefit

proved to have flowed by reason of the breach of  the -

fiduciary obligation. Upjohn J. rejected this limited

quantification of the gain and held that the profit obtained

by the defaulting fiduciary extended to the whole busihess.

The case of Hogpital Products also. highlighted -the

frequent difficulties encountered with détermining the gaiﬁ,‘

acquirad by the default:.ng fiduciary. At first ihétarice" '

McLelland Jd. held that the flducmry relatlonshlp had been
breached. The gain from -this -breach, accordlng to" hlS

Honour, was the benefit of ‘a market in’ Australla th.ch

otherw15e would have belonged to the benef:.c:.ary.‘ Th;.s v;Lew:

of the gain explains McLelland J_.'; holdlng»;that ‘the

fiduciary was liable to account for the profits thereby‘

made. When th1s matter went on appeal to the New Southﬂ”

Wales Court of Appeal’ the bench characterlsed the ga:m:';_

acquired by the fiduciary differently. ' The: Couvrt held‘tha‘t.’i‘ '

*Ibid. at 664 and 1098 respectively.
“9(1958] 1 WLR 815. | L
.“[1982] 2 NSWLR 766
. “[1983] 2 NSWLR 157.4
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the fiduciary‘s business was one established and built up to
take over the plaintiff's market during the distributorskipi
and so the gain from the breach was the entire business.
Mason J., the only member of the High Court of Australia™
to deal with the issue, preferred the relief ordered- by
Mclelland J, "‘

~ So far what has been indicated is the obvious principle
that the fiduciary is liable for the gain that flows to him o
or her from the breach. The compliéation that. often enters, '
particularly within a éommerciajj cohtext, is ‘that the:

interest obtained forms part of an onQOLng bu51ness- the

solution suggested by Tlmber Englneerlng is that accretlonS~
form part of the gain. The @ther difficulty alreadyw'
encountered is one of fact; what actually constitu;és the

"oure" gain (without the complicatioh. of = accretions of

wealth). The Hospital Products 1itigation‘is:a good-'example
of the troublesome nature of this question.
It would appear axiomatic that the gain recoverable by‘

the beneflclary cannot include proflts made outSLde of the'

fiduciary relationship. Support “for this - stralghtforward"

proposition can be . found ' in Aas v. Behnam“ and din-

‘Birtchnell v,  Equity Trustees, Executors' & Aqencv CO.}  '

“Ltd." - However, Mason J,,ln Hosgltal Products 1ntroduced‘f“

712(1984) 156 CLR 41.
13[1891] 2 Ch 244.
14(1925) 42 CLR 384.
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two points of uocertainty to the above proposition. The
first makes the accurate point that the true statement of
principle is that the fiduciary will not be liable unless
the gain comes from an action which constitutes a breach of
fiduciary duty. Thus, the limiting factor 1is not the
fiduciary relation per se, as the traditional approach would
suggest, but the fiduciary duty. Mason 3. illustrated this

point by stating,

"However, 1t does not follow as a matter of
principle or logic that the profits €or which
H4,2.I, 1s liable are necessarily restricted to
profits made within the ambit, geographical or
otherwise, of the fiduciary relationship. 2As a
fiduciary A.P.I. is liable for any profits made in
breach of its fiduciary duty, even if they happen
to be made outside the area of the fiduciary
relationship. T If, for example, the
responsibilities of the Victorian manager of a
company with a nation-wide business are limited to
Victoria, this geographical limitation  on- his
responsibility gives him no immunity - -from
liability to account for profits which' he makes in
Western Australia in competition with his employer
by, making use in breach of his fiduciary duty of-
knowledae of an opportunity aained in his
fiduciary position: see Green and Clara Ptv. Ttd. -
v. Bagtopell Industries Pty Ltd, {1982] W.A.R.14~—
McLeod and More v. Sweezy [1944] 2 D.L.R. 145,
Although there are cases in which the defendant '
turned to his ‘own -advantage .confidential :
information or knowledge acquired in his capacity
as a fiduciary, they clearlyblllustrate that :
limitations on the ambit of ' the fiduciary's:

liability to account ipr proflts resultlng from'

his breach of duty."!'*®

The' second question raised ‘by] Mason J. is leyl‘étvhé:.mt_héiiu"

gain for which the fiduciary is liable to ,a’,cc'ou'nt"ijnclﬁcl‘é'_‘v,:fa-:

- 15gupra Nof_‘ey‘l‘Z :atj 113, ‘
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profit made from an act which, by itself, is not a breach of
the fiduciary duty but is only undertaken to enable the gain
from the breach of the fiduciary obligation to  be
obtained.!® Tt is suggested that his Honour's approach to

this question is practical and sensible which'makes it most

appropriate for the often difficult ahd complex - cases

involved in the commercial world. As Mason J. stated

"In some circumstances it may be proper to hold a

fiduciary 1iiable to account for a profit or

benefit arising from the pursuit of an.activity

which did 'not adiount to breach of fiduciary duty
but for the circumstances: that the. activity .was

also undertaken for the purpose of obtaining

another profit or benefit which was ‘a breach of

the f1du01ary duty. If the breach of  fiduciary:
duty is a sine qua non. in the sense . that the

pursuit of ' the . activity for . the . purpose  of

obtaining the leyitimate profit or benefit- could

not have been undertaken as a practical business

operation on its’ own without seeking also to’
obtain the forbidden profit or benefit, then there:
is much to be" said for  the 'view ‘that . the.
fiduciary’s liability to account sbould extend to

all profits and beneflts."” :

In a sense the raper 30 far has examlned the notlon of

 ————

the gain only from the point - of v1ew of the beneflclary.V

That 1s, what has been ‘focused upon has beer the ”gross

>

gain. Once attention is redlrected “to the flduc1ary the,t

gain that 1s being examined is'the "net” o; true~galn397

.“Supra'Note'lz at 113-114.
"Supra Note 12 at 113 114.

lnet gain is used here to lndlcate the gross galn less~;

any amounts that the flduc1ary lS entitled to.
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The two important doctrines to ascertain this true gain are
just allowances and apportionment.
In Q’Sullivan v. Management Adency & Music Ltd." Lof@

Justice Fox held that

“A hard and fast rule that the beneficiary can
demand the whole profit without an allowance for
the work without which it could net have been
created is unduly severe. Nor do I think that the
principle is only applicable in cases where the
personal conduct - of the: fiduciary cannot - be
criticised. ‘I think that the justice of the
individual case must be considered on the facts of
that case. Ac*ordlngly, where there has ' been
dishonesty or surreptitious dealing or other
improper conduct then, as indicated by Lord
Denning M.R., it might be appropriate-to refuse’
relief; but that - will depend upon the
circumstances, "?° : ’

This statement bv this Lordship clearly  indicates that a
just allowance’ may be made to a fiduciary regardless of

the moral character of: the breach, ~Indeed, in 0’'Sullivan it

was found that the defauiting fiduciary was not ehtirély'

without “moral blame."* In the Manltoba Court of Appeal

decision in G. hlda c;::t:::t;:: :f‘,} - wlillila

Developments LInternatlonal) 1td,  and Cambridge Iﬁpériéi

1901985] QF 428. O T )
®Tbid. at 468. ' ’
Zgee Finn Fiduciary Obllqatlons (Sydney Law Book Co.,

1977) for a discussion of. the notion. of ‘the just allowance
and the vagueness whlch surrounds it appllcablllty.y,

2’Supra Note 19 at” 468.'v
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Properties Ltd.* Freedman C.JM., with whom Hall J.A.

concurred, found the fiduciary to have  committed «mor'a‘lly
reprehensible acts but permitted an allowance. The Neva
Scotia Supreme Court,. Appeal Division, “has - likewise held
that a just allowance can be ‘granted to a defaulting
fiduciary who has acted with mala fides}“ Also ‘of note<is'
the finding by Dohm dJ. in the Brltlsh Columbla Supreme uourt

in MacMillan Bloedel Litd, w. E\'.nstead25 that the defaultlng

fiduciary is llable only for- the proflL made, and profrtkls
defined by this Lordship as being the surp1u5'produet;é£§g;'
deducting wages; cost of raw materials,‘rent and-eharges.
No mention 1s nmde of a distinction between where the
fiduciary has acted thh bona or malarfldes. In the Ontarlo
Court of Appeal? decisionvin'LAC Mineralsﬁyﬂan allowance'

was permitted because

“The sheer maqnltude of the enrlchment of
benefit conferred on Corona“if LAC" were denled aﬁ
lien cannot be ignored, particularly in the light .-
of the reality that the expenditures made by -LAC.
to make the property productive inevitably would-
have been ‘required on the part of-Corona had there
"been no breach of the constructive trust,:  The'
pr1nc1p1es of ‘equity in' our. view, .meed -not be:
By 'employed 1n a manner that itself creates an un]ust;_s;‘

$[1978] 5 WWR 577.

Hgee MacDonald v.‘Lockhart (1980) 118 DLR (3d) 397
”u“(1983) 22 BLR 255 at’ 294.

%the Supreme Court of Canada dld not deal w1th thlS.'
,”(1988) 44 DLR (4th) 592. o




189

seeks equity must do equity."" By simple examination of.

this maxim it 1s obvious the great discretion that shouldl
reside with the court when it has to decide what would be
equitable or fair in the circumstances that confront ite
The rule-like barrier to a dishonest fiduciary at obtaining
a just allowance makes practical sense in that notions of
fairness would not be in such a person’s fa¢our but this
practical approach has metamerphosed into clalmlng that it
would pever be fair to perm;t a dishonest fldu01ary from
recovering a Jjust allowance. In this way the’dlscret;on

inherent in the Court of Equity is fettered. Thus;‘it is

suggested that the w1der approach of 1t being p0551ble for,

all fiduciaries to recover a just allowance be acknowledged
as a correct application of the maxim. :
The other major n@chanismyntilized by the courts to

ascertain the net gain is ‘referred tO"as lapportionment.

Apportionment is simply the term used to lndlcate the amount‘

of the fiduciary's own property that is in a mlxed fund,w1th‘

the property taken»ln_breach of_the~flduc1aryaduty.~“:The‘

distinction that can be drawn With the just allowanCeVie’*

that a just allowance is concerned w1th the 1ncome streamﬁl

that any ill- gotten galn may produce, whereas apportlonment,

k‘detract £rom the valldlty of the arguments here.';l\'

Ygee Commercial Bank of Australla v.‘Amadlo (1983) 57wf
ALJR 358 at 372 per Deane and Kearney J. supra‘note 29-at -

,197.
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relates to the capital. that is used to produce thid
stream. ) *

The court’s attempt to follow the gain into a mixed
fund i1s known as “tracing".® Although tracing wag
originally a doctrine which only related to trust law Rlgid

foan ¢ Savinss €er v. National Trust® is clear Canadiah

authority” that tracing is equally gapplicable to éﬂi ‘

scenario involving a breach of a fiduciary duty.?

Where the property acquired by a mixed fund is -

specifically severable the beneficiary,is‘entitled to - that

part of the property as bears the same- proportlonal‘

relationship to the whole fund as. the 111-gotten galn bore

to the purchase prlce. This prlncrple was artlculated in

Brady v. Sta leton,”‘ in whlch 1t was held by the ngh :

Court of Australla that where a trustee holds shares in a'

company, some of which are hls or her own and some of whlch '

Mgee Klippert supra .note 32 at 221 for Amerlcan

authorities on the question of apportionment. S

%gee Jacob'’s Law_of Trust in Australia 5th Edition

(Sydney: Butterworths, 1986) ‘chapter 27 for a detailed' -

Aiaraeinn Af thia Anctrine.

*(1903) 7 OIR 1.

V'$BF eother juriscictiens accepting this prlnclple see‘

Re West of England & South Wales District Bank; Ex Parte

Dale & Co, (1879) 11 Ch.D. 772; Re Hallett’s FEstate. (1879)~f
13 cn h.D. 696 at 709 and Holt v. Giblin (1888) 5 WN (NSW) 19.

”Elgln was expressly approved in Re Norman Estate ?f*

[1951] OR 752. ]
3¥(1952) 88 CLR 322,
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are held on trust, the fact that precise identification of
making of an order for a transfer of the trust shares by the
trustee to the beneficiary.

Often a defaulting fiduciary in a commercvial‘context

obligation with some of his or her own and this investment

will produce a greater capital sum. = Apportionment ‘allows

of Australia J.n Scott v. Scott 10

_This issue of perm:.ttlng the defaultlng flduclary to

the f1duc.1ary. Page—Wood V C. :Ln Frlth v. Cartland held.

"If a man mixes -trust money with ’his%‘own,'.{.the‘,_: -
whole will be . treated  as  the. trust 'property, .-
except so far as “he ‘may - be able to! dlstlngulshf :
what is his own."* S : s

| 9(1963) 109 CLR 649.

.4(1865) 2 H&M 417 at 420; 71 ER 525 at 526.

the trust shares is not possible does not precl'udé the

will invest the property obtained in breach of the fiduciary

the defaulting fiduciary to ‘claim that he or she is not“':r
liakble to account for the entirety of this 'new larger )

amount.. Thls is the bas:.s of the decision of the H:Lgh Court'

seek an apport:.onment mtroduces the next dlfflculty in. thls' ‘
field; upon wh:.ch party J.s the onus to ‘show whose property
was utllJ.zed to generate the new capltal amount? Authorlty,‘.‘

on this point is quite. stra:.ghtforward - the onus :Ls upon-‘i -
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8ir George Jessel M.R. Re Hallett’'s Estate' explicitly
approved and applied this statement. ° In Canada this
proposiT ion relating to onus was accepted  in McTaggart V.

Buffo et al..,‘3 Re Norman Estate“ and in" Re ~Kolari.*

¥

This principle appears to comply with the notions that it is

fair that if the wrongdoer fiduciary wishes to ‘elaim

property he or she should prove it to be his or her"s,< and.

failure to do so disadvantages the wrongdoer and not the

wronged party.

One common problem with breach by a conut\efoial

fiduciary is 111ustrated by aul A, Dav1es ( ustralla) Ptx

Ltd. (in llg) V. Dav:.es.“‘ Thls was'a s:.tuat:.on where"

company directofs applled thelr benef1c1ary s money to part

finance the purchase of a_country property. The outstandlng\

amount was to be paJ.d on the completJ.on of the sale.' Thls

outstanding amount was to be prov1ded by a‘' bank loan, a loanf”

secured by the subject p];operty. Thus the loan, th.ch the'

commercial fiduciaries . were ,clamlng .as . thclr‘ ‘~.ﬂown

| —r—

contribution and so there should h'We been an apportlonment

they argued, was J.tself based on a breach of the fld\JClaI.'Y"

duty and was 1n reality property _wh;.ch belonged‘ to  the

(1879) 13 Ch.D. 696'et719;, Gl
3(1975) 10 OR (2d) 733 63 DLR (3d) 604,
er1971)

OR 752, [1972] 1 DLR 174.

4(1981) 36 OR (2d) 473.,_

6019837 1 NSWLR 440
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beneficiary. Thus, no apportionment was permitted in this
context.

One final issue dealing with apportionment is whether
it should be available to a fraudulent fiduciary. According
to Kearney J., in an extra-curial article,* the E'_E‘Jl_l_\_
pavies «case is authority for the proposyition" E th:at‘
apportionment will be denied to a ffauduient fidUCiaryf,"

This is the clear and explicit pogition of Mason J. 'in

Hospital _Product.* A close review of his Honour's

comments does, however, reveal something less than a blanket

prohibition, He states that

"Phe proposition [permitting ' apportionment] may . = i
also need to be modified to take account: of .a: ,

- profit by a -fraudulent - fiduciary' -~through & - S
combination of trust property and his own property ... - -
or efforts. It may well be that equity in.such & = L
circumstances’ -will ~not seek to apportion - the:
gain.” [emphasis added].* s ‘ : iy

By employing "may" the future. Chief Jtisti_qe pje‘rmits"‘

Court  exercising equitable = jurisdiction-' to  award:

apportionment, although often it would be ‘unlike“ly_tb do so. -

once again this reflects the importance of doing ijls;s‘t:":'L'c::téT J.n
the case before the bench. rather than estabiishing' rlgld

rules to be applied inflexibly.

‘gupra Note 30 at 199.
4%(1984) 156 CLR 41. =
Tbid. at 109-110. -




185

3. Remedies

a. Introduction

After the true gain has been determined the court must
then focus its attention on the remedy to be erdered.~'So
that it may best achieve what it perceives as a just result,
which has been the driving force for the Court of chancery,
the judge commences his or her investigation‘by_returning»to'
basic principles. The fundamental notion is'ythatf ar
defaulting fiduciary cannot retain any’profit‘orebenefit
obtained by reason of . breach ”6f his or her riduciary
duty.”  The liability in fiduciary‘lawais equivalent'to,
that in trust law rather than in cohtract or tort.‘ Thia wasm
clearly shown in the Guerin v. ‘R.,™ de0151on. : In that
case, which found ‘the federal government of Canada 11able

for breach of 1ts flduclary obllgatlon owed - 'to natlve'

Indians, the Supreme Court of Canada expressly approved and{
adapted a statement by Street J. (as he,then was) in the New‘r

South Wales Supreme Court decision -of: Re Dawson;* Unienva

Fidelity Trustee Co. v. P erpetual Trustee Co. where hlS

Honour'held that

..%%see Ellis Fld“vlary Duties in Canada (Tbrentes'iDe‘~

Boo; 1988) Ch.20-4 and Kearney Supra Notes 30 at 201

T 511984] 2 SCR 335.
Co 5 52(1965) 84 W (Pt 1. (NSW) 399




"The obligation of the defaulting trustee is
essentially one of effecting a restitution to the
estate. The obligation iz of a personal character
and 1its extent is not limited by common law
principles governing remoteness of damage ..s
Caffrey v. Darbv (1801) 6 Ves. Jun. 488; 31 ER
1159 is consistent with the proposition that if a
breach has been committed then the trustee is
liable to place the trust estate in the same
position as it would have been in if no breach had

been committed, Considerations of causation,
foreseeability and remoteness do not readily enter
into the matter. The cases to which I have

referred demonstrate that the obligation to make

restitution, which courts of equity have from very

early times imposed on defaulting trustees and

ather fiduciaries is of a more absolute nature

than the common-law obligation to pay damages for

tort or breach of contract.” [emphasis added]*?
Holland J. explicitly adopted much of this quotation in the
first instance decision of JInternational Corona Resources
Ltd. v. LAC Minerals Ltd.* and when the case went.to the
Ontario Court of Appeal it was affirmed.® * Thus, it is
apparent that the court aims at ‘removing anyv'gain “the
fiduciary has made by the breach of the - fiduciary :
obligation.®® The wide range of remedies available to the’
court include both proprietary and personal orders. ~Before P

undertaking an exainination of these remedies and thelr‘_‘

$Ibid, at 404-~406.
4(1986) 53 OR (2d) 737 at 779.
*(1988) 44 DLR (4th) 592; (1®7) 62 OR (2d) 1.

*the contention made by Ellis supra note 50 at Ch 20 5
that the court is attempting to restore. the “status quo must '
be incorrect as often the fJ.duc1ary will''be liable for 'some "
gain the benef1c1ary could ‘not have acquired:and . so  the. .
status quo is laraely: 1rre1evant Boardman v., Ph pg stands
as an example of thJ.s.; , :
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significance within a commercial context several initial
points need to be addressed.
The first relates to a particular commercial fiduciary,

the agent. This point is the heresy of Lister v. Stubbs.*’

Underhill®® argues that this decision stands as authority
breach of his or her fiduciary duty otherwise than' by use of
his or her beneficiary'’s property is not a trustee of that

profit, but is only a debtor of his or her beneficiary,'both

Appeal decision of Consul Devel;pments Pty Ltd.‘ v. DpC,®

two judges, Hardie and Hutley JJAa, held that Llster was
Unfortunately when the case went oh,appeal to‘the“ﬂigh Court

issue and so left: it open. * In Anglo-Australlan

1989) at 97-101. . ‘ .
**Law of Trusts and Trustees iZth‘Editibnyat 240:; ?
[1974] 1 NSWLR 443. L Tl
s0[1974] 1 NSWLR 443,

1nterpretat10n of it.

£2(1975)  132° CLR 373..

for the proposition than an agent who receives a profit in

at law and in equity.” In the New ‘South Wales Court of‘

of Australia that bench was hot required tovrééolvé;this

jurisprudence a flduc1ary who is an agent flnds hlmself or

S'Jaters Supra Note 29‘at 394 seems to squést—that
Lister is no ‘longer relevant to' Canada but  compare the
position ‘taken by Youdan in "The Fldu01ary Principle: The
Appllcablllty of Proprietary Remedies™ - in . Equity,::
Fiduciaries and Trusts Edlted by Youdan fToronto-~Carswell, ;

anomalous®® and should ~be confined to its own~~fact§,r

Siag: ‘they 1mp11c1tly : acégpted-f _Unaefhiiifé 0
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herself in the position of being subjected to Lister v,
Stubbs which, because of the strange interpretation of its
ratio coupled with a reluctance to overrule it, confuses the
nature of fiduciary liability. As it appears unlikely that
courts will acknowledge the true status of thig
interlocutory decision the suggestion of Lehane®® and
Youdan®* that it be overruled as insupportable in principle
is endorsed. Such an action would remove this quirk from
the remedies available for a fiduciary’s beach of
obligation.

The other initial point is that the ethical conduct of
the fiduciary should not be relevant to the remedy ordered
by the court.®® However, there does exist some Australian
decisions suggesting that there may be circumstances where '
the court will not impose a certain remedy, usually ﬁ
constructive trust, and that decision appears to have been
premised on the court’s findings‘ relating to the mOraI‘

character of the fiduciarvia nnnﬂuct.’“‘ 'However, it is

——

$"piduciaries in A Commercial Context" in 'Essays in
Equity Ed. by Finn (Sydney: Law Book.Co., 1984) at 107.

fYoudan Supra Note 56 at 100.

but compare Professor Jones’ "Unjust Enrichment and =

the Fiduciary’s Duty of Loyalty” (1968).84 LQR 472 at 502
and Goode  "Ownership  and ~Obligation - in.  Commercial:
Transactions" (1987) 103 LQR 433 at 497-8. . S ‘ T

SHospital =~ Products ' International Pty. Ltd. V. USSC

[1983] NSWLR 157 at 235; Timber Engineering Co. Pry Ttd. v. -

Anderson [1980] 2 NSWLR 488 at 499 and Dalg v. Sydnef "~ Stock
Exchange Ltd. [1982] 2 NSWLR" 42 at 426, D
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suggested with the greatest respect that these obiteF
comments indicate what is a flaw in analysis. The morsk
nature of conduct is relevant, as has already beeR
discussed, to the question of the quantificatiop of the

gain. The primary purposc gf the remedy, and therefsrs Wi

should largely determine i+e maturse is -cimmle +a hang

recoup this gain. It is quite apparent that ethica]

considerations are not directly relevant here.

b. Types of Remedies

Professor  Finn®  jdentifies one of the  great

advantages of findings of breaches of equitable obligétions,‘

and hence an explanation for the recent increase in recourse

to the fiduciary notion in Canada, is the great renge of

remedies available to the court. . Upon what ba51s should theb,f =

courts decide between  the avallable remedles?

Fundamentally, two" con31deratlons must be balanced. : The'

first is. that the remedy .selected should. be’ the» best

‘D way Lo 1¢c UP the gain made by the flduclary. In

many cases the determlnatlon of‘the galn w111‘p01nt to thé3 '
appropriate remedy.d A clear erample of t‘ls was McLelland,'

J.’'s finding at flrst 1nstance 1n the Hospltal Products;‘

lltlgat;on regardlng ‘the. galn whlch 1nd1cated that the galn:

could be’ best recovered by orderlng an account of profltsn

§7*Good Feith Falr‘ Deallng ‘and- Flduc1ary Law ‘in:

Canada" . in Flduc;a:y Obligations (Vancouver. Contlnulng;'

Legal Soc1ety of Brltlsh Columbla, '1989) at: 2 1. 01

v
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whereas the New South Wales Court of Appeal's finding:
concerning the gain dictated the ordering of A constructive
trust.

The second consideration is that the remedy musﬁfbe 
"just" 'in a wider sense. Simply.put,‘thé implications 6f"
the order must be examined. In a commercial context this
often means looking to the impact of the remedy upon seéured
creditors. This is because an important cbnseqdehce‘of'the
imposition of the constructive trust. is that Vproprieﬁa;y{g
implications displaces the priority of the Seéuféd‘créditbrsn

in favour of the equitable owner. Paciocco”“in a cldéély

argued article suggests a riumber of prlnCLpLeq for the coust
to consult when detennnung whether A constructlve tLust,
which would have uonsequpnces upon & third purtya should be"

ordered. Such a con51de1atlon will normatiy tell agalnst,

the ordering of a constructive‘trust.“This‘explains Masonﬂ D

J,’s decision in Rospital Praducts®. not to declara a trust

over all the assets of HPI. = Such an ofdex by'the>COurt7 

would have implications outside of the immediate pamtieﬁlid‘;'

the litigation, in that HPY would have been prevenfwd fromﬂ‘ Ly
legitimately compnting thn Usse w1thln the Amerluan market.  

It was for thls consideration Df the w1der:_mpchatimns for’

justice of the various remedies »ha“ Ra ynolda J. ». ln'paleQ o

“"The Remedial Constructive TLust. A Prxnﬁlplﬂd ﬂasls{
‘for Prlorltles Over Craditors” (IQGQm 68’ Lau“ Bar Rew.’ Jla." '

i

69(1934) 156 cm 41 at 114,

s
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v. Sydney Stock Exchange™ suggested that the constructive
trust should not be ordered automatically in breach of
fiduciary obligation cases. This search for justice is also
apparent in the words of Cardezo J. in Beatty v. Gugqgenheim

Lxploration Co,™

"A court of equity in decreeing a constructive .
trusd is beund by no umpuelding foimula.  The

equitv of the transact.n.on must shape the measure
of the relief.’

Thus, when deciding upon the remedy or combination of

remedies to be ordered the court should keep in mind these

two considerations of recoupment and  justice, and  if
necessary balance them,

Perhaps the best known of .the remedies ‘available. for a

breach of a fiduciary obligation is the constructive -

trust.” A.c_c_f_ing to Kearney 7.

"Provided the fiduciary’s gain exists in the f.m
of identifiable property. the antlcxpated resu,
would be a declaration. of russt."73

7°01982] 2 NSWLR 421 at 426.

"225 NY 380 (1919) as quoled by Mason J. in Hosgltz\l

Products (1984) 156 CLR 41 at 108.

“for a recent and leamed discussien I;cl.a.u.n.g ta. Lh.Ls

remedy see Youdan - . "The F.u:luclary “Principle: . 'I'he i
Applicability of Properiety Remedies" i Eguity, Fiduciaries

and Trusts Ed. by Youdan (Toronto: Caruwell 1989). - Also -
see Oakley Constructive Trusts-:(London: Sweet and Maxwell,“’~

1987) .and ' Heydon .  ."Recent - Developments ' m Constructlve",

“Prusts.” (1977).51 ALJ 635..

Pgee Waters Supra Note 28 dt 1037.
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A constructive trust was imposed both at first instance and
in the Ontario Court of Appeal in the pa/, litigation. As
previously noted the ordering of a constructive trust is
largely determined by the quantification of the gain. One
important consequence, and perhaps the most important
consequence to the commercial world, is that the
constructive trust is linked closely to tracing. Tracing is
simply the following of property: to a mixed fund or into
the hands of a third party."

In the commercial context tracing is often of wvital
significance for several reasons. The first is that
frequently the fiduciary utilizes a shelf company to take
the gain. This introduces a party into the litigation. In
Hospital Products the Court of Appeal imposed a ccnstructive
trust upon the assets of HPL which the company had acquired
through a reverse takeover of the fiduciary. Tracing, which
allowed the ordering of the constructive trust, was
permitted as the bench held that HPL took the assets with
knowledge of the breach.

Another aspect of the constructive trust and tracing is

This involves a third party, unlike immediately. above, who

fiduciary. In Barnes Lord: Selbourne L.C. held:

Mgee Waters Supra Note 28 at 1037.

$(1874) 9 Ch. App. -244..

is quite a separate and independent"entity from ‘th:e’

the third party liability stemming from Barnes ‘v. ‘Addy.”*"
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"Those who create a trust clothe the trustee with
a legal power and control over the trust property,
imposing on him a corresponding responsibility.
That responsibility may no doubt be extended in
equity to others who are not properly trustees, if
they are found either making themselves trustees
de som tort, or actually participating in any
fraudulent conduct of the trustee to the injury of
the cestui que trust. But, on the other hrand,
strangers are not to be made constructive trustees
merely because they act as the agents of trustees
in transactions within their legal powers,
transactions, perhaps, of which a Court of Equity
may disapprove, unless those agents receive and
become chargeable with some part of the trust
property, or unless they assist with knowledge in
a dishonest and fraudulent design on the part of
the trustees ... I apprehend those who create
trusts do expressly intend, in the absence of
fraud and dishonesty, to exonerate such agents of
all classes from the responsibilities which are
expressly incumbent, by reason of the fiduciary
relation, upon the trustees."?

Since the enunciate of this view the law in this area
has been divided into three categories:”’
1. persons who act as trustees without appointment
2, persons who receive trust property or deal with it with
notice (knowing receipt) and
3. persons who knowingly assist a trustee in a disﬂ;;est

and fraudulent design’®

%Ibid. at 251-252.

""'see, for example, Austin "Constructive Trusts'' in
Essays_in Equity FEdited by Finn (Sydney: Law Book Co., 1984)
at 202 and Brindle and Hooley "Does Constructive Knowledge‘
Make a Constructive Trustee?" (1987) 61 ALJ 281.

"see Westpac Banking Corp. v. Savin [1985]7‘2 NZLR 41

at 69 and Harpum "Notes on Cases -~ Liability = for-
Intermeddling with Trusts" (1987) 50 Mod LR 217" for
alternatlve categories. : S ‘
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Category 1 is of little interest here. The weight of
authority” suggest that for knowing receipt cases actual
or constructive knowledge will be sufficient for third party
liability. The position in regard to the knowledge required
in the knowing assistance cases is much more controversial.
Any analysis of this area must commence with the five
categories created by Peter Gibson J. in Baden Delvaux. His
Lordship identified five types of knowledge. They were:

le "actual" knowledge

ii, the wilfil shutting of eyes to the obvious
(colourfully referred to by his Lordship at “Nelsonian®
knowledge)

iii, wilfully and recklesnly failing to make such
inquiries as an honest and reasonable man would make

iv, knowledge of circumstances which would indicate
the facts to an honest and reasonable man

V. knowledge of the circumstances which would put a

reasonable man on inquiry."’

for example, Consul Develgpments Pty Itd. v. DPC
Estates Ptv Itd. (1975) 132 CLR 373 at 410 per Stephen J.
and [1974] 1 NSWLR 443 at 459 per Jacobs P. :elmont Finance
Corp. Ltd. v. Williams Furniture Ltd. (No.2) [1980] 1 All ER
393 at 412 per Goff L.J.; International Sales & Agencies
Lid. v. Marcus [1982] 3 All ER 551 at 557-8 per Lawson J.;
Baden Delvaux v. Societe Generale {1983] BCLC 325; Jacob's
Law of Trusts in BAustralia (5th Edition) 1986 para 1334 and
Nathan & Marshall Cases and Commentary by Hayton 7th H.,
p.412. B

80(1983] BCLC 325 at 408-421.




equity.
Buckley L.J.

Although his

whether category (1iii)

Corporation®

form of constructive notice.

According to Jacobs'® categories (i) and (ii)

always been considered as notice at common law and in

The third category stems from statements made by

in Belmont Finance Ltd. v. Williams Furniture

. 1).%2 His Lordship stated,

"The knowledge of that design on the part of the
parties sought to be made liable may be actual
knowledge. If he wilfully shuts his eyes to
dishonesty, or wilfully or recklessly fails to
make such inquires as an honest or reasonable man
would make, he may be found to have involved
himself in the fraudulent character of the design,
or at any rate to be disentitled to rely on actual
knowledge of the design as a defence. But
otherwise, as it seems to me, he should not be
held to be affected by constructive notice.”

South Wales Court of Appeal in United States Surgical

fear of what such an enquiry may discover is functionally

equivalent to actual knowledge.

et

The fourth category proposed by Peter Gibson J.

source of this category, which are statements made by Gibbs

statement is inconclusive on the point of

constitutes actual notice the New

held a calculated omission to enquire for

This is apparent from the

"'Jacob’s Law of fTrusts in Rustralia 2nd E‘ditibn" :

(Sydney: Butterworths, 1986) at 307.

®[1979]) 250 at 267.
~®[1983] 2 NSWLR 157..




196

and Stephen J.J. in Consul Development.® The final
category is constructive notice as traditionally understood
by equity.

Thus, categories (i), (ii) and (iii) are variations of
actual knowledge, whilst (iv) and (v) constitute forms of
constructive. The decisions of the courts, except for the
Australian ones, can be divided into those that have
accepted both actual or constructive knowledge as sufficient
for liability and those that require actual knowledge.

According to Sslangor United Rubber Estates ILtd. v. Cradock
_(No. 3),*® Karak Rubber Co ILtd, vVv. Burden (No. 2),%

Rowlandson v. National Hestminster Bank ILtd.,* the
Saskatchewan Court of Appeal in MacDonald v. Haver®™ and
Baden Delvaux either actual or constructive knowledge 1is
sufficient to render the third party liable.

There exists, however, much authority, some of it
recent, which goes against these cases. They include Carl-

Zeigs-Stiftung V. Herbert Smith & Co. .(No. 2),% the two

—

®Congsul Development Pty Titd. v. DPC Estates Pty Ltd.
(1975) 132 CLR 373 at 398 and 412 respectively.

*$(1968) 2 All ER 1073.
%:1972] 1 All ER 1210,

87119763 1 WIR 798 and see Crane {1979] Conv. 222 for a

comment on this case.

89(1977) 72 DLR (3d) 110 and see Gregory (1979) 42 MLR .

707 for a comment.

261.

8901969] 2 ch 276 criticized by Gordon (1970)‘44 IALJ‘
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cases of Belmant Finance," International Sales and

Agencies V. Marcus,” the obiter comments of Megarry V.C.

in Re Montaque’s $Ssttlements,” which were applied by

Alliott J. in Lipkin Gorman v. Karpnale Ltd.,®® the Court
of Appeal also required actual knowledge in Lipkin

Gorman,®* Barclays Bank Ple v. Quincecars Ltd.,*

(Africa) Ltd. v. Jackson,’® the High Court of New Zealand

decision in Marr v. Arabco Traders Ltd.*” and the New

Zealand Court of Appeal decision in Westpac Banking Corp. v.

Savin.®® Not only hias the contention that constructive
notice is not acceptable as "knowledge" for this liability

been accepted by the vast number of cases academics also

[1979] ¢h,250 and (1980} 1 All ER 393.

1119821 3 All ER 551 and see Competitive Insurance Co.
Cavies Investments (1975) 3 All ER 254.

3[1987] Ch 269. Re Montague’s further held tnat—the
person has not forgotten the actual knowledge, at 289.

11986] FLR 271.
$401989] 1 WLR 1340.
°511988] FLR 166.
6[11989] 3 WLR 1367.

?7(1387) 1 NZBLC 102, 732 see Loughlan s comment on
this 'decision in (1989) 7 Otago Law Rev1ew 179. : o

**[1985] 2 NZIR see Harpum article (1987) 50 Mod LR 217
which considers and criticizes  Re Montaque'’s, ' the flrst .
1nstance de0151on in Lipkin Gorman and Westpac V. Sav1n.
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have rejected the possibility of constructive knowledge as
constituting sufficient "knowledge™.®®

Thus it can be asserted that the modern tendency has
been to require actual knowledge to ground liability for
knowing assistance. However, this has not been the
situation witfiin the jurisdiction of Australia.

In Consul Development Stephen J.’s judgment stands as
clear authority that knowledge under categories (i), (ii),
and (iv) will be sufficient for liability, but category (v)
will not. Whether category (iii) would constitute knowledge
for his Honour is open to question. Stephen J. acknowledged
that a third party will be liable if he or she has

"consciously refrained from inquiry for fear lest

he [or she] learn of fraud."!®
His Honour dealt with the preceding cases on this point as
involving circumstances where

"constructive notice arose out of the defendant’s
failure to recognize fraud when he [or she] sauw-

it, not from a failure to pursue inquiries,"!

The strange position that Consul Developments placed the law

in Australia in was that some forms of actual knowledge and

“for examples, Goode (1976) 92 LQR 4 and 399, Matthews
(1981] NLJ 26 Feb. 1981 at 243, Heydon (1977) 51 ALJ 635 and
Brindle and Hooley, "Does Constructive Knowledge make . a
Constructive Trustee?" (1987) 61 ALJ 281. .o S

%gupra Note 82 at 412.
“'gupra Note 82 at 413,
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some forms of constructive knowledge were sufficient to

generate liability but other forms were not.

The New South Wales Court of Appeal decision in United

States Surgqical Corp.'®? has already been commented upon as

recognizing that category (iii)} is a species at actual
knowledge. Further, the Court held that this category is
sufficient to found liability upon. Additionally, the Court
of Appeal accepted Stephen J.’s Jjudgment that categories
(1), (ii), and (iv) of knowledge will be sufficient to
require accountability. The unique position of Australia is
that all forms of actual knowledge, as well as one varisty
of constructive knowledge, possess the quality of lcnowledge ‘
required for liability for knowing assistance.

Professor Austin accurately indicates that, taken
together, categories (i) to (iv) required not only the court
to examine if there exists a "want of probity", but also to
enforce, and thereby prescribe, reasonable standards of
behaviour. It is illogical to commence - such an acti\“rity’
without completing it, and to complete it simply r—?e—ciuiresf”% ‘
accepting category (v), that 1s, either “actual - or

constructive knowledge will suffice to generate liabili\ty.:}fv

12gypra 11 Note.
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Both Dr. Loughlan!® and Maxton'™ argue for the
extension of third party liability for knowingly assisting a
fiduciary in a dishonest and fraudulent design to include
full constructive knowledge, that is, category (v)
knowledge. This contention is centred around providing
protection for the fiduciary relationship. Further, it must
be remembered that all that is being asked of the third
party is that his or her action coincide with the reasonable
person’s action. It is difficult to perceive any real
objection to the stranger being required to act reasonably.
The fear that is generated by the threat of the reasonable
person standard is that in the past the standard required
under the reasonable person test has, in fact, been
unreasonably high. This is so especially in commercial
contexts. As Dr. Loughlan has made clear it must be the
reasonable person in the third person's position.
Loughlan!®™ points out that case law indicates that when
such a specific reasonable person test is being utilized the
court, to determine what a reasonable person in_the
defendant's position would have done, must consider the
following circumstances: (a) whether the transaction was in

'the common course of business', (b) what the usual practice

lsnpiability for Assistance in a Beach of Fiduciary

Duty” (1989) 9 OJLS 260 at 268 and (1989) 7 Stago Law Review"

10411990] ¥NZ Recent Law Review 89 at.9%4.

05gupra Note 103 at 269.
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would be in the business or profession to which the third
party belongs, (c) what the usual practice is of fiduciaries
of the particular type with whom the third person has become
involved or what the scope of the particular fiduciary's
obligation was, (d) the type of trust property involved, and
(e) whether the transaction was of a commercial nature or
not. Professor Austin'® likewise argues that it is more
sensible to impose a reasonable person test which relates to
the situation of the actual third party, rather than to
attempt a generalization concerning constructive knowledge

"which may either impose duties of inquiry which

are less realistic in one commercial relationship

than in another, or exocnerate where 1nappropr1ate

in order to protect where necessary."
In this way justice and fairness are served by requiring the
inquiries that a reasonable person would make, but it rebuts
the typical commercial argument of imposing unrealistic
standards by the imposition of a specific standard directly

related to the third party’s position. —-‘—‘

Canada has a tradition of finding a commercial entity, -

which usually is a bank, to possess constructive knowledge .

and hence to be liable. This has occurred in both - the
knowing receipt and knowingly assist cases.. What has ;been

held to place the financial institution upon notice, and

%®Supra Note 77 at 235.

*’supra Note 77 at 234.
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thus have constructive knowledge of the fiduciary’s breach,

is often very little as demonstrated by Bank of Nova Scotia

v. Bank of Montreal,!® White v. Dominion Bank!®® and Carl

B. Potter ILtd. v. Mercantile Bank of Canada.'* The very

recent Alberta Court of Queen's Bench decisizn 1n McEachren

v. Roval Bank of Canada'"™ illustrates the great danger

involved with this area when applied to a commercial
setting, with particular significance to banks.

Briefly, the facts were the Mr. McEachren deposited
money with a mortgage company to earn interest on the
purchase of mortgages. After this deposit negotiations
between the mortgage company and the Royal Bank began
regarding the higher payment of interest for large depositag,
Some of the money which was deposited belonged to Mr.

McEachren. The mortgsge company went bankrupt and the

plaintiff sought recovery of his money from the bank, To.
optain it the plaintiff claimed a constructive trust ové;r_v‘

the money held by the bank. The Court found that there

o

existed a fiduciary cbligation between the plaintiff and the
mortgage company and that this was breached- by the deposit .

of the money with the Royal Bank. The Court went on to hold

that a defendant was a constructive trustee on the basis of

108(1982) 14 ETR 222 (Ont. HC.).
10911934] 3 WWR 385.

119(1980) 8 ETR 219.

lreported in The Lawyérs Weekly Jan. 25, 1991, p.1..

s
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being an intermeddling stranger who had Jjoined with the
fiduciary with knowledge of the dishonest and fraudulent
design. The knowledge here, that made the bank liable, was
knowledge that the accounts of the mortgage company

"were possibly impressed with a trust."!#?

[emphasis added]
With the greatest respect to Mr. Justice Andrekson to base
constructive knowledge, as the bank certainly did not have
actual knowledge, and hence liability on the mere
possibility of a breach of a fiduciary obligation is to
lower the requirements for the imposition of constructive
knowledge so that it does not constitute a real barrier to
liability. It is suggested that something more than the
mere possibility should be required to lead to liability of
the third party.

Therefore, one feature of the fiduciary relationship is

that a breach of it will permit tracing which leads to the

impact upon commercial entities, particularly banks, as it

exposes them to liability.

order an account of profits. This will be uppropriate:where

the fiduciary's gain is not represented by any capital asset

H1pid at p.17.

imposition of the constructive trust. This has the greatest
The next remedy which is available to the court is to:

but by profits. As the gain in the Hospital Products case
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was held at first instance to be made by the "headstart”
acquired by the breach of the fiduciary duty the obvious
remedy, and the one ordered by McLelland J., was an account
of profits. Additionally, an account of profits may be
ordered as a supplement to a declaration of trust.™ The

Supreme Court of British Columbia in MacMillan Bloedel Titd.

v. Binstead!!' indicated the true nature of the remedy of

an account of profits:

"The difficult and contentious issue, in my view,
lg not that of 1liability but rather of the
consequences flowing therefrom. Where there has
been a breech of fiduciary duty, as in the present
circumstances, the law calls upon the defendants
to account to the plaintiff for anv profit made or
benefits received as a result of the breach of
duty. This is not the same as paying damages,
which are compensatory in nature. The purpose of
damages 1is to put the plaintiff in the same
position it would have been in if not for the
wrongdoing. Here the plaintiff suffered little
damage and will be in a better position than it
would have been if not for the wrongful act of the
defendants.

A trustee who has breached his duty and profited
as a result is obligated to disgorge those profits
regardless of whether there was a correspanding—.-
loss to the cestuil que trust,"!s

see Kearney J. Supra note 30 at 205,’
™ (1%3) 22 BIR 225.
57bid. at 293-294. .

AT
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account of profits is a most complicated and cumbersome
remedy when the action involves a commercial aspect. Ellis
goes so far as to suggest that the sheer magnitude of the
procedure may be a factor encouraging the out-of-court
settlement of the matter,!!® Indeed, one reason why the
Ontario Court of Appeal ordered a constructive trust in the
LAC case was the "insurmountable difficulties" posed by the
accounting process because of nature of the fadts
involved. '

One possible method of avoiding much of the accounting

Supreme Court in Re MacCulloch- Prlce Waterhouse . Ltd Ve
MacCulloch.'*® ' This alternative method is . to: requ1re ‘the
defaulting fiduciary to pay back improperly used property

plus interest. The Court adapted the following stdtement

from Halsburv's Taws of England:

"957. Liability to Account. : Where ‘a trustee [or
fiduciary]  ‘makes ‘a - profit by - am . improper
employment of trust [or = fiduciary] ~money . or
property, -he is liable to make good to the:trust

égypra Note 50 at Ch.20-9.
n7Supra Note 30 at 205.

“‘“Supra Note 50 at Ch. 20 7.

19(1987) 62 OR (2d) 1 Ont ca at 58. Jgg

V“°(1986) 22 ETR 34.

As acknowledged by Ellis!*¥ and Kearney J.*7 the

procedure which makes this remedy so dlfflcult in operatlon

was suggested by the Appellate Division of the Nova Suotlakﬁ“
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estate [or beneficiary] the amount of that profit
in addition to the money or property improperly
employed. Where he makes a profit by improperly
using trust [or fiduciary] money in trade or
speculation, he is 1liable at the beneficiary's
option to account to the trust estate J[or
beneficiary] either for the profit actually made
or for compound interest at | per cent above the
clearing banks' base rate from time to time on the
amount of the trust [or fiduciary] money
improperly employed. 12!

Tiie particular problems of an accounting of profits
which are often encountered within a commercial context can
be avoided by recourse to another remedy; this is equitable
damages. In Fraser Edmiston Williams J. was confronted with
the possibility of ordering an account of profits where the
procedure would have been cumbersome and time consuming.
Thus, his Honour held that

"For reasons already stated it would be virtually

impossible for a Master to conduct an inquiry in

the traditional way; in the long run because of

the absence of data it becomes necessary for an

assessment to be made virtually on a  jury
basis,"*?

g

12lgalsbury’s Laws of England (4th Ed.) Vol}48 at 531,

*’supra Note 4,

23gee Gummow J.'s excellent and recent eXD051tlon on
the quantification' of these damages in “Compensatlon for:

Breach of Fiduciary Duty” in Equity, Fiduciaries an6 Trusts
Edited by Youdan. (Foronto: Carsewell, 1989) i L

His Honour therefore concluded that the appropriate remedy

was an order for equitable damages,!'?? In- this way the 
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often complex nature of an account of profits inherent in
many commercial situations was avoided.

This remeay is only an indirect form of accounting for
the fiduciary's gain as the measure of the relief is the

loss to the beneficiary. The power to award equitable

damages, recognised in Canada by Hawboldt Industries Ltd. wv.

Chester Bain Hydraulics & Machine Ltd.,'?® Bedard v.

James™® and pilliams R Barner Co.. V. MacKenzie,'! stems
from the inherent jurisdiction of the court. This position
was articulated in Nocton v. Lord Ashburton.'*® This basis
for the power to grant equitable damages for breach of
fiduciary obligation has been subsequently endorsed,}® In

Fraser Edminston Pty. Ltd. Williams J. stated that

"Thomas J. in Markwell Bros v. SPN. Diesels held

that the court had an inherent jurisdiction 1n a

sg@e MclLelland J. in USSC v. Hospital Products Int.
(1982] 2 NSWLR 766 at 816, but see a contrary statement by

Gertner and Lenczner in "A Tale of Two Cases". (1988) 27 Alta

Law Review 98 at 101. S
122(1983) 22 BLR 215 (NSTD). |
126(1986) 32 BLR 188 (Ont, Dist ct).

12701974) 2 OR (2d) 659 (CA).

129119147 AC 932 (HL), see also Guumow J. supra note 123
at 59. : R

%gee, for example, McKenzie V. McDonald [1927] VLR '

134, Homes v. ‘Walton {1961] WAR '134; Davidson . "The:

Equltqable able Remedy ‘of Compensation"” in 13 Mel Uni. L.R. 349; =
Meagher, Gunnow and Lehane Equity: ‘Doctrines "and. Remedies .-
2nd Ed. at 604-605; Birks "Restltutlonary Damages for Breach':
of Contract: Snegg and the Fusion of Law and Equity" [1987]

MCLQ 421. R e X : ‘ R




208

case such as this to award equitable damages in
lieu of ordering an inquiry (i.e, an account of
profits] and I am prepared to adopt his
conclusion. As was his Honour, I am prepared to
accept the validity of the reasoning in Chapter 7
of the 3rd ed of Dr. Spry's work, Equitable
Remedies (in particular, I would refer to pp.588~-
589 and 608-610). Danilell’s Chancery Practice
(7th ed.) Vol.l, p.502 appears to support the
proposition that a count of equity has the
jurisdiction in an appropriate case to assess
damages rather than order an inequity; see also
the judgment of Fry J. in Cockburn v. Edwards
(1880) 16 ¢h.b, 393 (cf. Finn, op.cit. pare
387),1% : ‘ .

Thus, the remedy of equitable damages is available tc
the court and as it avoids many of the difficulties

encountered with an account of profits is particularly

suitable for use within a commercial context.

4. Conclusion

In a commercial context the remedy ordered for a breé;h
of a fiduciary obligation is often of crucial importahdé.
The court subsequent to finding a fiduciary obligation.and a
breach of this must turn its attention to the remﬁdYT— Soi ‘$~* 
that a remedy may be ordered the gain attained>‘by ‘the |
defaulting fiduciary must be ascertained. 1"Withiniﬂa
commercial context the greatest difficulty wheﬁ'examihing;

this is: what car?be recovered when the

overed when the gain is utiiiied4to'.,w

constitute an ongoing business? Basically this:invblves[tbe

notion of accretions to wealth. Two other facto:sgngéd;tb

13%%sypra Note 4 at '13.
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be considered to accurately determine the gain that can be
recouped; the Just allowance permitted the fiduciary and
apportionment.

After the true gain has been identified the court must
then address itself to the nature of the remedy to be
ordered. It should be guided by two principles; the first
is that the remedy should best recoup the identified gain
and secondly, that overall justice or the impact of the
remedy must be gauged. Within a commercial context the
issue most often addressed by the second principle 1s the
consequences on secured creditors.

Various remedies -‘and - particular diffiCultiee they
possess 1in relation to the commercial world have been
addressed. . The most important- remedy available to the
coﬁrte is the declaration of a constructive rrust. Ayfhird
party may be made a constructive trustee follbwing a‘breach
of a fiduciary obligation through the doctrine»of,tracing.
Commercially, this is of fundamental significence to banks

e

and other financial institutions. ' Often such institutions

low level. BAnother remedy is an account of profits. ‘Within’

will be found liable as a constructive trustee based’ on.

constructive knowledge which is triggered at a dangerously‘“

a commercial context this remedy can be particularly very
cumbersome - ‘and compllcated . Various means’ have‘.beenﬁ

suggested to alleviate these dlfflcultles.‘ One alternatlve‘ri~

to the problems encountered w1th ‘an order for an account of,:




profits is  the . utilization of another remedy,

equitable damages.

210

that of
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Chapter v
Conclusion

In recent vyears the function of the fiduciary
obligation has been expanded at a tremendous rate. The
fiduciary relationship has been held to exist in many novel
contexts, often appearing merely to be a gateway to the rich
array of remedies which are available for a breach of this
equitable duty. If this tendency continues, that is, using
the fiduciary relationship merely as a preliminary step to
remedial relief rather than as an institution, the onerous
responsibilities  which accrue to sch designated
relationships are in danger of erosion. I have argued that
it is important to maintain the limited institutional nature
of the fiduciary relationship and as such have examined the
operation of the fiduciary relationship within the

commercial context.

et

Historically, the courts have articulated a deep

reluctance to extend equitable doctrines generally, andfthe

fiduciary relationship in particular, to the commercial

world. This reluctance has been manifested in:many of the

recent decisions involving fiduciary obligations;‘v Tﬁis
inclination has been premised upon‘various’arggm"ts,fsuchgf
as the perceived inadequacies of ' equity persdnnei,r7thg -

uncertainty generated by - equitable doctrines:;Aﬁdﬁ‘thgif_f
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complex nature. These have all been shown to be wanting,
with the exception of the requirement of certainty for
commercial fiduclaries. Generally, therefore, no real
barrier exists to the extension of the fiduciary obligation

to the commercial world.

Bigh Court of Australia decisions in addition to Canadian

direction of fiduciary law within this country and the
appropriate test for the determination of the existence of
this relationship. Unfortunately the decision has been
found wanting in regard to the answers it provided to these

issues. subsequent litigation is therefore assured.

doctrines into the commercial environment which was found to

e

It is at this point that the recent decision of LAC

Minerals becomes important. This case drew upon various

authority. The cases which were of most importance to LAC
Minerals were reviewed in detail. The Supreme Court of

Canada was presented with the opportunity to set clearly the

The one argument  against the extension of equitable

possess any validity was that of uncertainty. = And this
argument only possessed real strength in relation to cértéiﬂ
persons, referred to as commerciai‘fiduciaries:"Commérciﬁi
fiduciaries,,because of their positions, cap do exéepfidhélf
harm to the business ‘entitieé they Q&rk“fof. : iAs }A;lr
consequence. of this. tremendous vﬁlnerabilityké stfiétifégtﬂ'

has been proposed‘fo:vadoption,by the Austr&iiaﬁ céﬁrté~ip.

regards to. commercial ‘fiduciaries.  This test has ‘been

e
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labelled the Commercial Opportunity Doctrine. Various

Commonwealth authorities, primarily Canadian, are useful in
constructing this doctrine. Several limited defences have
been suggested in order that certainty may prevail, but that
this certainty does not ceme at the cost of justice.

After the court has determined that a fiduclazy
obligation was owed and has been breached its attentiom
should turn to the remedy. As a consequence of the rich
array of remedies available upon the breach of an equitable
obligation the judicial decision pertaining to which remedy
to order may often be critical not only ﬁo the litigants,
but also third parties. This 1s particularly true in cases

involving commercial ramifications. Thus it has been argued

that when ordering the remedy the court should look to two.

factors. The first is what remedy wxll best recoup :the

fiduciary’s ill-gotten gain. To appreclate how ‘the varylng‘
remedies may achieve- thls goal each have been 1nd1v1dua11y‘

examined, with any difficulties, especxally those relevant‘

PSS

to a commercial context, clearly set out. The second factor .
which must be examined is the fairness of the remedy to the

parties and to any third 'party effected  by 'it,  such as_c

unsecured creditors.

In sum,. I have argued for ‘a sen51b1e, practicai Ehd

just | approach to be taken to the utlllzatlon of the‘

flduc1ary obllgatlon w1th1n a commerc1a1 context.
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