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ABSTRACT -

This Thesis is an analytical study of the legal and political aspects of the
Strait of Hormuz. It involves an evaluation of the policies of the Gulf States
towards the applicable legal regime of passage through the Strait of Hormuz and
their resctions towards both the 1968 d4nd 1982 Conventions on the Law of the Sea.
Special attention is made to the practice of the States bordering the Strait of
Hormuz as contained in their national laws. Qur analysis of the applicable legal ;
regime of passage through the Strait of Hormuz is conducted in the light of tl‘l_cv

prevailing international rules governing passage through international straits.

Extensive discussion is devoted to the principal sources of threats to the Gulf's -

security and to the safety of navigation through the Gulf Sea. lanes, inéluding the -

Strait of Hormuz.
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INTRODUCTION

Navigation through international straits is of fundamental importance in
ocean law. Its importance is derived from the global recognition of their role in
international trade and the interest of the entire community of nations.
International straits such as Gibraltar, Hormuz, Malacca and Bab 2! Mandcb serve

as the trade routes of seaborne commerce as well as sea lines for military vessels.

The failure to establish an adequ.a:e international regimev governin.g
international straits will frustrate the legitimate common interests of :he
international community. Any attempt to restrict passage through international
straits or discriminate among foreign vessels under the pretext of national security E
may seriously increase political tensions or perhaps military confrontation.
Throughout the history of international relations such results have occurred. Some
examples are: the Crimean War (1853-1856) whlch flared "due to ;l‘w Bosporu; and h
Dardeanelles Straits; the Corfu Channel case (1945);  the Waf 'of-1956,‘b§tyx;c‘cn |
Israel and Egypt, occurred due to the Tiran Strait and fear of cloé;ng the St.l':aivt‘ Of‘;“

Hormuz was highlighted during the Gulf War (1980-1988).

Since most nations have claimed a 3 mile territorial sea, the legal rcgimc of TR
almost all the important international straits was not affected bc‘c"au‘s‘é most_of

them were beyond that limit, However, with 'the.expa"nsiovn,of the 'tcrritorial sea




since World War 11, the fear of restriction and control of navigation through straits
has been felt throughout the user states, particularly the maritime gowers.

Thus in an attempt to resolve the issue, multilateral conventions have been
held. The UN. Convention held in Geneva in 1988, produced The Convention on
Territorial Sea and Contiguous Zone (1958 Geneva Convention). However, neither
the right .of innocent passage, nor the Crlt\‘na for prohibition of innocent passage
were precisely defined. The 1968 Geneva COHVCDUDD also came to no agreement
on the maximum limit of the territorial sea;l

The unsettled issue of the breadth of territorial sea and the continued
increase of the number of nations clatihing a territorial sea of 12 miles and;
beyond, led the UN. to convene a new multilateral convention that would fix the
maximum breadth of the territorial sea to 12 miles and provide an acceptable
regime of transit through international straits. The Third UN. Conference
adopted a new Law of the Sea Convention. It provides, among other things, a 12
mile territorial sea and codifies a transit passage regime in international straits as
well as innocent passage through territorial sea. Although the 1982 Convention has
not escaped critical commentary, especially those provisions relating to the- transitb’
passage regime, the navigational articles are St-i-l-l widely believed to prqvi.-(ie a
minimal satisfactory balance between the interests of commercial and niilit':;l_’y
}i;';(igation on the one hand, and the interests of straits States in sa.f;guardid‘g‘ tﬁcil;'

security and resources on the other.

As to the Strait of Hormuz, both Iran and Oman have clalmed 12 mxles : o

territorial seas in thc;r mumcxpal laws bcforc thc 1982 Convcntxon codxfxed the:.\

"limit.. The extension of- thc tcrntonal seas to 12 miles would ‘mean that the Straltl




of Hormuz has lost its central belt of high sea. In addition, since both Iran and

Oman have not ratified or acceded to the 1958 Geneva Convention and there is no
specific international agreement governing passage through the Strait, the issue
which arises is how would the regime of passage apply to the Strait of Hormuz.
Furthermore, there is much fear that the political stability of the Gulf States and
the maintenance of the Strait's security might be threatened. The Gulf Sea lanes
are not only unguarded, but their safety is shrouded in ambiguity. Several factors,
both external and regional, have contributed to the instability and volatility of the
region. Competition between the major powers, in seeking influence and presence
in the region has led to the speculation that this struggle might be transformed
into an active threat to the Gulf region. In addition, various kinds of threats have
emerged from within the region. The vulnerability of the Gulf Sea lanes as a
result of 1illegal military activities has raised serious concern about the

maintenance of the Strait's security. The problems of unresolved territorial

disputes as well as the Iranian claim to some strategic islands at the entrance to the:

Strait have highlighted the challenges to this strategic region. Any cessation of |

international shipping from the Gulf region, by any.means of threats, could

destabilize the economies of the oil importing as well as the exporting states. Such

an action would, in fact, threaten the entire intcrﬂational community.

In light of the conclusions drawn from the discussion of these legal and
political problems, we should be able to provide some answers to the question of
the legal status of the Strait of Hormuz as well as cvaluate tne ovcrwhclmlng»:l

challznges to the stability and securlty of the Gulf reglon and the Sitralt ‘TO' "

- fulfill these obJectlves, the study is dmded mto thc followmg sccnona




Chapter I describes the Gulf region, the geography of the Gulf and the
Strait of Hormuz, and examines the significant role of the Strait in both economic
and political-strategy for the international community.

Chapter II basically discusses and analyses rules governing passage through
international straits with main focus on the navigational provisions of the 1982
Convention particularly with those provisions related to transit passage regime.

Chapter III outlines the perspective of the Gulf states towards the
applicable legal regime of passage through the Strait of Hormuz and their reactions
to both the 1958 and 1982 Conventions on the law of the sea. A special attention
is made to the practice of the States bordering the Strait of Hormuz as contained
in their national laws.

Chapter 1V describes and analyses the principal sources of threats to the
Gulf’s security and to the safety of n&wigation through the Strait of Hormuz. It
will ascertain the real challenges to the stability and security of the region and
conclude that cnsuring safety of navigation through the Gulf sea lanes is

inseparable from maintaining the overall stability of the region.

In the conclusion, the study seeks to identify the regime of passage that is
applicable to the Strait of Hprmuz as contained under the prevailing international

rules governing passage through international straits. It asserts that such regime is )

in the national interest of all the concerned Gulf States. It also secks to propose:

solution aimed at minimizing threats of instability and disruption of international

shipping. It will argue that such solution might, in the long run, further advﬁlic,e‘

efforts toward effective regional cooperation which is vital to the stabii%ty of thc

region,




CHAPTER 1

THE PHYSICAL CHARACTERISTICS OF THE REGION:

It is appropriste t¢ examine the Gulf region in terms of its geographic,

economic and political-strategic features which collectively characterize the

inherent dimension of the Strait of Wormuz.

A. The Geographical Setting of the Gulf

The Gulf arcal is regarded as a semi-enclosed sea which lies between the
Arabian Peninsula in the West and Iran in the East. It has an area of 92,500
square miles [240,000 k.m.], "slightly larger than the Gulf of St. Lawrence and
about two-thirds the size of the Balti¢".? Its length, from the Shatt-al Arab at its
northern extremity to the Gulf of Oman at its southern extremity, is about 615
miles and its width varies from a maximum of 21-6 miles t(.). a minir;.lum of 35 II-liIéS
at the Strait of Hormuz. The- Gulf is a relatively shallow basin, namely deeper

than 300 feet, although depths ¢xtending to 360 feet at its mouth. (Ma‘p 1)

Throughout the Guif are numerous jslands. Although the great majority of
them are barren and uriinhabited, they have given rise to a,‘numbe; of <’l_¢ga’1 e M

disputes such-as the delimitasion of offshoré boundaries and ths (‘:Qﬁfr‘d\'@r‘ﬁ?‘ ‘over v S

" the sovereignty of some of these islands?
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The Gulf region is bordersd by eight littoral states: .Iran, Iraq, Saudi
Arabia, Kuwait, Qater, Bahrain, Oman and the United Arab Emirates (UAE.), two
of these states (Iran and Oman) border the Strait of Hormuz while the others are

located variously adjacent to it.

The Gulf connects with the Arabian Sea-Indian Ocean via the Strait of
Hormuz. The Strait is located between Iran on the north and northwest and Oman
on the south. The general width of the Strait is slightly more than 28 miles
between the Iranian Island's Qishm-Larak, to ths north of the Strait, and the
Omani Musandam Peninsula to the south. Nine miles from the Musandam
Peninsula there are a group of three islands known as the Quoizs, under the
sovereignty of Oman. Between these islands and the Larak Island, tile Strait is at
its narrowest, less than 21 miles wide. The depths of the Strait are applicable for
navigation, varying between 32 and 60 fathoms.! The main shipping lanes in the
Strait are located north of the Quoins Islands and are entirely within the territory. -

of Oman.% (Map 2)

Although navigation in the Gulf and in the Strait’ is- possiblé,. v_the~:

narrowness of the Strait, together with the many_islands close to the navigable ,’

channel, make oil tankers and other ships of goods vulnerable to a_ttack.e




Map 2: The Strait of Normuz
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These phvsxcal features crcatcd cconomlc, polmcal and Icgal concerns for

the littoral states ag well as for the )ntcrnanonal commumty -

B. The National and International 1mp0rtanée of
the Strait and v_iklsl_Slrat‘egickSi.gn‘i’.{icance R

Apart from (hc physwal dlmcnsnons ol’ thc regxon, thc gulf has denvcd its

xmportancc for both thc mtcrnmomi commumty and the coastal statcs ]

S L

Gulf from econom;o and polmcal stratcg:c f’lctors. :




The Gulf region, including: the Strait of Hormuz, is considered vital for
communication purposes in the international scene. Its significance derived from
its geographical position. Historically, the gulf has been viewed as an avenue
between the East and West particularly as a land-bridge to Africa-Europe and the
Indian Ocean. It is not surprising therefore that the area was a place of conflict
between the European powers, Portugal, France and Holland, in the sixteenth
century.! However, Great Britain tightened its domination on the gulf and the
Strait of Hormuz at the beginning of the nineteenth century. This was largely for
strategic reasons, to protect the “lifeline" to India and other countries in the East
After World War I, However, the British mterest in the gulf mtensxfxed as a result
of oil discovery and it "negotiated addmonal treaty provrsrons assurmg that orl'
concessions would not be given to outside parties without its consent"? The:,_. .
political changes in the gulf since the end of World War IT have led to an mcrease
in the importance of the Strart as an. mternatronal waterway9 Thxs makes the

region of special concern to the major powers both economically and stratcgically;' 5

The Gulf has emerged as a major focus of international rivalry, especmllly

- between the major powers. Thc Umtcd States has bcen cngaged m the arca for a B

long trme This was due to polmcal and strategxc mtcrcsts, namely to cnsure that RERRES

the regxon docs not come under the comrol of a power hostrlc to 1tself or. to 1tsv‘-;f» "

Western and Japanese allies and to prevent thc Gulf i'rom fallmg under the Sovret» :
mfluence 10. Equally 1mportant the Sov:et Umon has also strateglc obJectrvcs
Since the rcgron is close to Sovrct tcrntory and has a long border wrth Iran and

Afghamstan, -the Sovrets see thc Gulf as bcmg a’. potentnal launchmg pomt for

' 'attacks.l’r Fn@m tlme Sovret natnonal sccunty pcrceptron, fcars' about the m. siv




arms sales by the U.S.to the client states in the regions are [rossible which could.be ,

used by the US. in wartime.l? Moreover; the geopoittical centralit;l( of the area, as 2

a land-bridge to Africa and the Indian Ocean, is critioal to the Soviet interest in ..
¢stablishing a preseace and foothold. 13 Hence, cont‘ro.l'of the'Strai‘t dr Horrnuz o
would advance Soviet goals of controllrng the whole gulf area. Needless to say, the o

Soviet objectrve is to reduce Amerrcan mf luence and to enhance 1ts own role in thef'--- :

regron 14 These confhcts of interests have to some extent af‘ected the reglonalb L

stability. It is worth notrng that the super powers also have clear strategrc

interests in international maritime securrty of passage,‘partrcularly through

international straits which could serlously corrupt the supp]eness of the."'"'

conventional forces and the fleet ballistic mxssrle submarmes whrch depend on‘ S

complete mobility in the oceans and ummpeded passage through mtcrnatlonaln_:‘ s

straits,15

Economrcally, the strart is consrdered as the most 1mportant waterway to the.

mtcrnatronal communrty because through 1t goods, servrces, resources and,”

technology are shrpped to.and from the Gulf regron, together wrth the numerous' :

orl tankers usmg the sea route to drrtrrbute oxl to t}-e maJor orl-consummg natrons £

\.\.

The Gulf provrdes access to the world S largest orl reserves It 1s estrmated that the‘ U

Gulf contained about 63% of the world’s 011 reservcs m the frrst quarter ofA1989

(Table 1).
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Table 1: Proved Oil Reserves in Selected Region, 1989

Million of Barrels ) £
Region ‘ Reserves ' Percentage
Middle East (1) S sT15188 0 630
Latin America o 1219507 0130
Africa ’ B 56,9638 e
North America B ‘ 33,2855 . ¢ o 40
West Europe ' _ 185566 20 o
Communist Nations & - 83,8000 - . SRR % I
Asia o 21,3674 235
Total World 074428

(1) Non-Gulf Srates contain only 0.5 percent.

2) Include the Sov1et Umon

Soufke: - . Basic Pctrolcum Data Book Petmlcum Industrv Statrstxcs, .V IX No,f,".;
oo 2, May 1989 : ) . o

All Guif States hold orl rescrvcs, but thelr reservcs differ srgmflcantly‘m'

v size (see Table 2) 011 productlons of thc lrttoral statcs are also sxgmflcant : 4otal

' 'gulf oil productrons in the frrst quarter of 1989 amounted to over 3 mrllron




barrels per day as compared with over 20 million b/d for OPEC. countries (see :
Table 3).

Although estimates of world oil reserves and productions in different years -
may give an impression of certainty, this is not the case in the gulf region where .
new oil and gas discoveries have been added to the estimates,$

Table 2: Proved Oil Reservesin the Gulf B
Thousand of Bar;els' v

Country _ - Reserves . Pércentage ; :‘ o

Saudi Arabia 169970000 - 3084
Iraq - . 100000000 1814 -

Iran - S oa8500000 1685

Kuwait o 91920000 - 1668

Abu Dhabi L e2205000° o 1673

Oman .. L 4071600 . o073

Total 551016160

 Source: B.P. Data Book, Petroleum Industry Statistics, V.IX, No.'2, May 1989
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Table 3: World Crude Oil Production in Selected Areas

Thousand Barrels Per Day

Area Year
1979 1989
OPEC 30,998 20,957
Gulf Area * 21,066 13,761
UK. 1,668 1,797
Us. 8,562 7,783 &
USSR 11,187 11,735
*

The productlon from the Neutral Zonc, bctwccn Kuwaxt and Saudx Arabxa,
is included. -

Source: Monthly Energy Review, March "1989,.' Energy Tnformation”
Administration, U.S, Department of Energy, Washington. D.C.

Given this share of Gulf States‘ in thc beld oil Supplies, the ‘impo‘rtanc'_e of

the Strait of Hormuz fo the mtcmatxonal commumty bccomcs obvxous The Gulf.ff o

countries supply over 25% of all ml movmg in the world trade and most of 1t :

passes through the Str:ut In 1986 about 30% of Western' Europe” s oxl 1mports came S

from the Gulf region. Thc comparablc fxgurcs for Japan was about 60% Whercas:;"

only about 5% of U.S. oil consumptxon ongmatcd m the gulf thlS Ievel xs certam

to rise sxgmfxcantly m thc futurc as the US rcscrvcs dcclmc M Thus, th . S and i




its allies have unquestionable "vital" economic interests in ensuring that they have

unimpeded access to and from the area both now and in the future.

Although the Soviet and the socialist states have few interests in Gulf oil at |
present, there are indications that they will become a net importer of oil in the
near future. In such a case the Gulf will be an obvious source.® It should be
noted here that the communist states have developed significant economic and
commercial ties with Iran and Iraq and to some extent with other gulf states.
However, it is by no means as significant as the overall trade of the West with vk

Gulf States.1?

The Strait of Hormuz is equally vital to the Gulf States themselves. Iraq,
Kuwait, Bahrain and Qatcr have no outlet to the high seas but via the Strait. All
of them in general depend on the large oil revenues which constitute the backbone
of their economy.20 They depend heavily not only on the uninterrupted flow of oil

exports but also on the non-oil maritime trade. The flow of capital goods for

economic and social development as well as m111tary strength are clearly crltlcai to. -

the economic health of these states. Any interruption of the free movcment oftv'
crude oil or other commodities would threaten the _econom;es of the gulf states. In .

other words, the Strait is rapidly becoming a trade "lifeline" for them,?!

It is for these economical and political factors that the S‘n‘a‘i‘t C'a"n'bé”

charactenzed as the most vital artery for, the mternatlonal commumty as wcll as“ I

the littoral states of the Gulf. Any attcmpt of a dc Jurc or cven a dc facto closure :

of the Strait would be dcvastatmg to the 'cconom_les‘ of thg-concqrned;‘qounmcs
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There has been controversy between Iran and Arab countries over the
name of the Gulf, as the Arabian or Persian Gulf. Many international
lawyers and scholars have been using both terms interchangeably. For
simplicity, this writer uses the term "Gulf" which refers to the term
Arabian/Persian Gulf. For a discussion of the controversy over it, see:
SH. Amin, International and Legal Problems of the Gulf, (London:
Middle East and North African Studies Press, 1981), 31-42.

Richard Young, "The Persian Gulf", in New Directions Iit the Law of
the Sea. V. 111, eds. Churchill R. Simmonds and J. Welch, (New York:
Ocean Publications, 1973), 231.

Ibid., 234, A. good example is the dispute over the Abu Musa and the
Tunbs Islands between Iran and the UAE. See: Hussein Sirriyeh,
"Conflict Over the Gulf Islands of Abu Musa and the Tunbs, 1963-1971",
Journal of South Asian and Middle Eastern Studies, VIII (1984), 73.

For a more detailed description of the geographic setting of the Gulf

and the Strait of Hormuz, see: Young, Ibid, 231; United Nations
Conference on the Law of the Sea, Preparatory Documents (v.1, 1958),
pp. 129-130; The New Encyclopzedia Brittanica (USA.: 15 ed. 1979),
v.14, 106.

Oman Government insisted, for environmental reasons, on the use of
shipping lanes east of the Quoins Islands in 1979, instead of the
previous lanes which were west of the Quoins Islands.

This difficulty has been seen recently during” thc Iran Iraq War. (1980- :

1988).

Hassan el-Bassas, "The Red Sea and the Arabian"Gulf vS"Irat;cgic and

Economic Links", in The Red Seai’ Prospects for. Stability, ed. Farid '; ‘

Abdel Majid, (London Croom Helm Publisher, 1984), 98

Joseph Wright Twinan, ”Amerlcan and the Gulf Arabs', Amcrlcan-Arab"
Affairs, 25 (1988): 131.

The extensive petroleum resourced found in  the ’Gulf,r-thc UK
withdrawal of military presence, the Iranian revolution in 1979, the
Soviet invasion of Afghanistan, and the Iraqi-Iranian War have played;
a significant role in the transformation of the region. See in general,.
George Lenczowsk, "The Soviet Union aad the- Pers.lan Gulf - An
; Ancxrclmg Stratcgy" Tnternatloml Journal 37 (1982), 308




10.

11.

12.

13.

14.

15.

16.

17.
18.

19.

16

Jeffrey Schloessen, "U.S: Policy in the Persian Gulf", U.S. Department of
State Bulletin, v. 87, No. 2127. (15987), 38.

Dennis Ross, "Considering Soviet Threats to the Persian Gulf",
International Security 6, (1981), 166.

Alasdair Drysdale and Gerald H. Blake. The Middle East and Norik
Africa, A Political Geography, (New York: Oxford Univ. 1985), 30. ’

Dennis Ross, 168.

See in general: S. Chubin, "Soviet Policy Towards Iran and the Gulf". in
Regional Security in the Middle East, ed. C. Tripp, (New York St.
Martin's Press, 1984), 125.

Elliot L. Richardson, "Power. mobility and the Law of the Sea Forelgn
Affairs, 58 (1980): 905.

For example, the Saudi Arabia oil company (Sdudi Aramco) announced
on June 7, 1989, a new oil discovery in Al Hawtah region. It has an’
estimated production potential of 8,000 barrels b/d of crude oil." Saudi’
Arabia, The Monthly News Letter of the Royal Embassy  of  Saudi
Arabia, Wash,, D.C.,v.6 (1989), 4. Also, 'the Iraqi-Minister of Oil has -

announced that it has discovered new oil fields through the last twenty " - :

years and the potential oil reserves of these fields reach -about 280 .
million barrels. - Asharq Al-Awsat, [Middle East] Thc Intcrnanonal'
Daily Newspaper of Arabs, July 18 1989 at 7 :
Jeffery Scholoessen, 38.

Fred Halliday, Soviet Policy in Arc of Crisis (1981), 46

Recently, Iran concluded an agreement with the SOV1ct Umon to export -

about 3 million gas to them in 1990.. Asharq Al-Awast [Mlddle East]. s

Th° Intcrnatlonal D'uly Ncwspapcr of Arabs, July 18, r989 at 8.

RK Ramasam, The: Persmn Gulf and the Stra:t “of Hormuz, : I
(Netherlands Suthoff & Noordhoff Internatlonal Publxshers, 1979), 16- R
. 20. , N _ : N

Charles G. MacDonald Iran Saudx Arabxa and thc Law of the Scn,,:

[London: Greenwood Press. 1980), 69. Recently. certain factors have

influenced the political- strategy of the Strait; massive pipelines have :
been built or planned to be built as an altcrnatxve to-the. Strait of -

~Hormuz. This policy: was q;sc to thc 1mpact} okf‘th_e Gulf ‘_war ‘in.the.’

1980s.
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CHAPTER I

RULES GOVERNING PASSAGE THROUGH INTERNATIONAL STRAITS:

A. The 1958 Convention and the Regime bof Non-Suspendable Innoceu_t Paosagé

Some efforts were made, before the Convention on the Territorial Sea and
the Contiguous Zone of the 1958 (the 1958 Geneva Convention), to oodify
international rules for straits. Different methods were discussed as to what formod
a legal strait. These ranged . . L

"from mere "use" of a strait to tho Strait',bcing "iudispcusublc" foxi

communications, and whether innocent passage through legal straits

was an excepnonal right or an appllcatlon Of the rule relatmg to the :
territorial sea",! . Lo

None of these methods were adopted‘? It is generally conccdcd-that the mnoccnt»-m_.'-’ !

passage through temtorlal sea is fn'mly cntr»nchcd in customary mtcrnatnonal law'

and required no supporting argument or quotatxou of authonty as-bcmg estabhshed ,‘:_: y

in international law.3 Howevcr, could the sntuatxon be d:ffercnt 1f a tern i 'v ‘

contains 4 strait or .at least if the nav1gable channel falls w1th1n the terr1t0r1al sed:

In other words, should the passagc through a strant bc rcgulatcd by a spccnf:c;

rreglme? Or should the prmcxple of- mnoceqt passagc in »proper temtorm séa
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‘It is worth mentioning that the width of the territorial water constituted
one of the major problems under international law. before the 1982 Convention as -
will be seen, in relating to the law of the sea generally and in particular as the law
applies to international straits.!  Although there was strong support during the 1958
Geneva Convention for the three-mile rule as the maximum limit for the territorial i
sea, as it was the traditional rule, there was no agreement on it or a universally: -
accepted limit among nations at that timeS However, while no agreement was
reached on the limit of territorial sea, the 1958 Geneva Convention established

rules governing the right of passage through territorial sea as well as through

international straits? The 1958 Geneva Convention also codified the customary -

principle governing the use of the high seas where its area is defined in relation to

the territorial seas whose limits were left undefined and ambiguous.'

Within this ambiguity, passage through international strait‘s'wa.s,»howcyer,’. :
codified in article 16.4 of the section pertaining to the right of innocent passage
through territorial water. It states:

"There shall be no .suspension of innocent passage of foreign ships’ : ER

through straits which are used for international navigation between
one part of the high seas and another part of the hlgh seas or the

territorial sea of a foreign state"? -

This provision is grounded in the decision of the Intcrnatxonal Court of JUSUCC m/ :
the Corfu Channel Casc" in wh1ch thc Court held that Ehc prmclplc of mnoccnt_
passage through international stralts could ‘not bc suspendcd in straxts used fo

internationd navigation between one part of the'hlgh sea ‘anvdbanothcr.lo. quevcr,;

~_there are inherent controversial interbréta'iions'facjng this rule.
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Before the adoption of this article there were significant changes io the

International Law Commission (LL.C.) draft of article 17.4, which became article
164 in the final text of the Convention. The Conference dropped the word
"normally" before the word "used" which was suggested by the LL.C!! The
justification of the LL.C. of recommending the word "normally” was that it based
on the decision of the International Court of Justice in the Corfu Channel Case1?

In any case, the omission of the word "normally" by the Conference was to:make

passage through such a strait more appllcable and avoiding such arguments relatmg:' k

to the actual use of traffic in each partncular case18 Thcrcfore, the ehmmatlon ofv

the word normally met little objection.l4

Another 1mportant change ‘was thc mclusxon of the’ phrase v"v .' . 'or thc‘
territorial sea of a foreign state" to artlclc 164 of the: 1958 Geneva Convcntlon :
Despite the political 1mp11cat10ns of thls add1t10n it was basxcalﬂy a lcgal qucstmn j
“Opinions of legal commentators vary as to the ongm of the. conccpt of provxdmg a-

regime of non-suspendable: innocent passage through a stralt lmkmg the h:gh seas':;:"

to a territorial sea of a forclgn statc. Some havc argued that 1t is a new St

estabhshcd rule ang has no raot in mtcrnatxonal_customary ]aw.15 In supportmg

their views, they contended that neither the Intcrnatlonal Law Commlssmn nor thc“ “

International Court of Justxcc had dcalt w1th such mattcrs and thercfore no :

certain jurisdiction or actual practlce exnsts whxch could Support tlle chwpomt

-that straits provndmg access to tcrmonal watcrs of t‘orcxgn statcs arc suchct to thc

right of non-suspcndablc innocent passagc 16 Others are of the vxew that thxs rule,

in fact has a customary base.lf
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The critical importance of the strait for international trade, especially when
there is no other possible means of ocean communication except through straits
connecting the high seas, has been identified as an influencing factor. Therefore,
it is generally recognized all the changes that have been made by the Conference,
were obviously meant to promote more inclusive use of straits and limit the

competence of coastal states,!®

What is more relevant here is that most of the Arab states and in particular
the riparian states of the Arabian-Persian Qilf have not ratified the 1958 Geneva

Convention. The justifications for this action differ from one state to another1® .

Another significant issue of the 1958 Geneva Conventlon is the
controversial issue of whether the right of 1nnocent passage through strarts is’.

identical to the concept of mnoccnt passage through terrrtorlal scas whrch do not

encompass a strait or is it an autonomous reglme? This is a rathcr crucral 1ssue o

because if the right of passage through stralts lS regarded only as an assrmrlatron 7 v
of the right of passage through the terrxtorral sea, there could be serious questrons
as to whether the Convention formula would apply in such-cases.2°~ According to
article 16.4, it has been generally recognlzed that the dlfferenhce betwccn both
concepts is that the authority of a coastal statc to. suspcnd passagc of forergn shxps
‘through stra:ts is less than through terntorral sea. 2 Yet thrs srtuatxon rs rather ..

controversial. Some writers have argued that because the rulcs govermng 1ccess to

straits dealt with articles that mamly pertam to the rules govermng the prmc:plc

of 1nnocent passage 1n ordmary terrltorlal watcrs, passagc m a strar
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equivalent to the regime in all other parts of the territorial sea of a coastal state.??
In addition, the failure of the Conference to differentiate between the - k ’ L J
characteristics “of straits linking two parts' of 'the high seas and 'leading'tb

territorial waters

"brought the whole question of straits into the context of innocent
passage in the territorial sea, for which thére was no ‘warrant_ in .
history or in the judgment of International Court in that case"28. =

Even before the adoption of the 1958 Gveneva’Co‘nventiqn, doubts c'b,ncerh‘ikn'g an. o
autonomous regime of international straits had’ ;xistcd.,‘Judga Aigdcdb; ,'vin thc;
"Corfu Channel Case, emphasized that straits have no’sp‘e'cial' régirhc'and that théy<

are governed by the same normal rules appllcable to the" terrltorlal Watt:r24 P

Another doubt was voiced by Judge Krylov, in thc Samc casc, wherc he asscrtcd

that it made no difference that terrltorlal waters constltutcd an mtcrnatxonal Stl‘alt‘_:.;’ -

_because:

contrary to the opxmon of the maJorxty of the judgcs, I consldcr that
there is no such thlng as-a common’ regulat:on of the lcgal rcglme of
- straits. Every strait is regulated 1nd1v1dually "25

The gcneral conscqucncc of thlS vxew 1s that although artlcle 164 provxdes for‘
innocent’ passage through strants, paragxaph 3 of the samc art:cley perm:ts a coastal'
state to suspend temporarily the rlght of mnocent passage of ’forcxgn 'shlps in

spec1f1ed area of its terrltorlal sea 1f such suspensxon 1s essent1a1 for the p otcctxo

~of xts natxonal secur:ty Thus, a coastal state has the abnllty to susp _nd thc’nght of

e ‘- mnocent passagc of forexgn shlps in a straxt as m a tcrntonal sea foi he osten ble

purposc of p;otcctxngvx“ts.sccurnty; 'A‘,_f,u:thcr ambx_guous ‘position?;
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under the 1968 Geneva Convention was alsa’ voiced. According to article 23, the

only rule applicable to warships, passage of warships might be subject to- thc laws "

and regulations of a coastal state and to any requests to leave the terrltorlal sea m~

case of non-compliance. Would this rule apply to international strait#? EXtCnSlVC

debate has existed between scholars as to whether warships have the right Of UOH'

suspendable innocent passage through straits.?® However, while the uncertainty :

was clarified in the judgment of the Corfu Channet Casc where the Court asscrts
the right of innocent passage for warships through mternatlonal stralts wrthout
previous authorization of a coastal state, the first United Nat10nS Confcrence was

not unanimous in accepting the decision of the International Court of JUSthC m

the said case with regard to the right of innocent passage Of Wal'ShIDS through o
international straits. Perhaps the dispute between jurists with regard to’ access of

warships through the territorial sea was reflectcd in the 1958 Gencva Conventlon.“ g

Hence the Convention was

"both willing and able to obscure the depth of drsagrcemcnt on the
issue without involving 1nc0mpat1ble 1nterests of crltlcal 1mportancc
to participating states”?' :

In any event, the unanimous opinion is that chn thoilg'h 'th'e‘ '1958 Con'vention‘ ac:llt:“. A

with the-question of straits in the context of mnocent p’l

¥

passage through straits have remained autonomous and more absolu‘e than through'b‘

ordmary terrrtonal seas. The rlght of mnoccnt passagc of forergn vessels through

an mtcrnatronal strart is non-suspcndablc " Smcc mternatronal strarts are‘

regarded as the shortcst and most convemcnt means of commumcatron, f ormulatron

" of rcgulatron governmg passagc through thcm is: crucral to a large numbcr 0 -

" states. For thrs rcason strarts should bc trcatcd as havmg a legal I

sage m the tcrrrtorral sca,




juri~""%nd not assimilated with other parts of the territorial scas .where the law

allows a coastal state greater measure of territorial ‘sovereignty. This. distinction N .
seems to be found in practice of states. Professor O'Connell, after anal_y2ing the

practice of states in most of the world's .major straits, has asserted:

"In consequence, the legal situation in customary law is that straits
constitute an autonomous institution.  Passage  through-:them 'is. .-
neither high seas passage, because the liberty of choice:.as to route
and behaviour is not as great as in the high. seas,” nor- innocent
passastoge because that ltbcrty xs greater than it is in. the terntorlal :
sea."

Although the 1958 Geneva Conventron was eventually ratrfxed by many‘
states of the international ccmmumty, the prevrous contradrctory 1nterpretat10n\ -

coupled with the major unsettled issue of the wrdth of the temtonal sea showed

that the appllcatlon of the doctrme of non suspendable mnocent passage as the"*; 3

only comprchenswe reg1me of regulatlon for transrt through straxts would meetf"‘

neither the interests of the strarts users nor the strarts states. In addrtron thef R

subject of international straits’ became a; senous mternatronal 1ssue m the late :
1960's and 19703 part1cu1arly wrth the mcreasmg number of states adoptmg a’ 12,'
mlles or more temtonal sea, . The expansron of terrrtonal waters wrthm the str.axtsv;’
meant that many strarts that .had bcen 1nter’at1onal waterways bccame‘subject to :
.k natronal Jurrsdlctlon Moreover, the emergence of nuclear shrps, submannes‘and" '
the rmprovement of supertankers led to lcgmmate concern by the coastal ! tates fol
.the passagc of forelgn shrps through the terntorlal seas and strarts.A '

B led to the adoptlon of a new mternatronal eonventnon to frll the: gap m the 958

; Geneva ConVenuon and to deal wrth these ch ngmg mternatlonal crrcumstances
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B. Rules Governing Passage through International
Straits Under the 1982 Convention

After more than a decade of c‘c_Jnsic’ie'rabl‘e“"fdebate and diplomatic activity, v
the United Nations adooted'a new and comprehensive law of .th.e" sea'; Virt‘uallyall: .
aspects of the ocean have been covered m the 320 artieles"andivninc' annexes.S! It
solves problems in some long-disputed issue as well as establishrng ne'\y 'concepts'of .

international law.32 Desplte the rcjcctxon of a few states, the Convention seems.

to have acquired a wide acccptance‘ Thns 1s ev1dent from the number of states

that have signed the treaty smce 1t was opened for 51gnature and ratlfxc'mon m'
1982, However, the 1982 Conventron has not. yct come mto force : Pursuant to

article 308(1) it will enter into force after '12 months from the "date of deposrt of :

the sixtieth instrument of ratification or acccssxon As of l"ebruary 1990 only 42 : s A SRR

states have ratified the Convcntron.“‘

Although it appears that ‘the legal status of mtcrnatlonal Stralts has been, S

settled, considerable debate cxists between 1nternat10nal law scholars rcgardmg the;},": ;

apphcatxon and mterpretatron of the straxts provxslons partlcularly those related to. Y

the transxt passage reglme Th:s concern emerged durmg the opemng 'o

. Convention for signature and “has contmued to ex1st It is “our. vxew that the
'controvemal opmlons of the varlous scholars ‘are mfluenced by thexr respcct' ¢
"countrxes mterests However the consequences of thxs controversxal‘xssuc may

.affect the srtuatxon of the states bordermg the Straxt of Hormuz and othcr gul

S states that have not ratlfxed the Convcntlon




1. General Rules and Straits Re'gi‘mes: .

Realising the importance of 1nternat10nal straxts for the mternanonal
community, the 1982 Convention makes great progress by DrOVldmg for an :
autonomous regime and dxfferentxatmg between tran51t through mere terrxtorlal

seas and mternatxonal straxts.,. ’I‘hxs has been achxeved by separatmg the rules

governing straits- used for mternanonal nav:gatxon from the rules governmg

navigation in ordmary terrltorlal sea, except for certam categorxes.85 H ce, thls

distinction settled the controversy that took place over the 1958 Geneva

Convention. At the same tlme, establ:shmg a sui gcnens regxme f or, stratts does not
affect either the legal status of the water formmg stra:ts used’ for mternatxonal
navigation or the soverelgnty and authonty Of states bordermg such stralts to
exercise their Junsdxctxon over f'_. . ." uch water and theu’ axrspace, bed and

subsoil".3® The mtentxon of thlS provxsmn is 'to glve a desxre to the functlon of

international nav1gatxon w1th respect to passage and to' remove an addmonal.

'Corfu Channel Case and the 1958 Conventlon. They mclude'

cntenon whxch defmes mtematlonal ;stra:ts
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navigation" and the geographical criterion stipu_lating such straits as "connect two
parts of the hrgh seas"“ However, there has been no.clarification of what

constitutes an 1nternatlonal stratt 39 Many alternatrves have been suggested by the

participating states, durmg negotxanons on straits, such as. those defmmg such_ o

straits being "tradxtxonally, customary,~ or normally used- ‘el mternatmnal

navigation, while others took the volumes of trafflc asa test 40 Yet none of these'
formulations were adopted The reason, perhaps bemg that most of the states :
bordering straits were interested in: precluding thexr own’ stralts from sueh a ..

definition. There is no precise wntten rule laymg down what actual use -or .

prereqursxte that may be, satxsfled 0 constxtute a stralt used for 1nternat10nal'

navigation; * in addmon, the functxonal element of a certam stralt may shxft itg e

classification from bexng 1nternat10nal to non-mternat:onal and vrce-versa,i_j

following the political, economic and technologlcal c:rcumstances a Therefore the' e

adoption of a general definition would be seen as a wxse step towards the‘

stabilization of international law govemmg strarts

Furthermore, ,recogmzmg thc geographtc and economrc drfferences of the .
mternatronal straits and therr strateglc drmensxons, the 1982 Convcntron provxdes“,;: .
two majn legal"regxmes in the» strarts ;chapter.._“’rhc,se.ean‘be ;__dxv;ded _xnto the‘ i
I'olloW,in‘g regimesz'j . B B T T ) »

. - Transit Passage Regime' . applxes to strarts that are. only"’used :f'
mternatronal navngatxon betwcen one part of the lugh seas or an jexllus

economxc zone and another part of the hlgh seas or an exclusnve economxc zone"“‘-'

v.and are governcd by prescrxbed rules m SCCthn 2 ol‘ part Ill ot‘ the Conventmn




Innocent Pessage Regime: ’applies to straits that be‘tvre "used for““':‘ :
international navigation between a part of the high seas or an exclusive economiC.
zone and the territorial sea of a foreign state"4® This regime also applies to &
strait that is formed by an island and the i'nainland of the strait State ;whyere“‘a‘ -
route seaward of the island exists "through the hlgh seas or through an cxcluswc

economic zone of similar convenience w1thi-respect to: naVIganonal and"}»:

hydrographical charactenstlcs" 44 The restncted term "convemence" relates for

such a strait only "'to navigatlonal ‘and‘hydrographical qharacter;stlcs. Thus,‘

economic, military or political convenience is irrelevant and -user states canngt .

invoke transit passage for such purposc‘sv."“‘s‘.v

However, it éhdﬁld be mventioned thaf sbme 'strai'ts»abre ehtirei\; e‘xcl.\vl.ded‘l';
from the said regimes and hence from the appllcatlon of stralts Chaptcr. Thcsc
straits are: those whlch have been governed m whole or m part by bmdmgv'
international treatlcs (artlcle 35(c))‘ Th\. othcr exempt stralts are’ those whxch
contain a corridor "through the hxgh seas or tbrough an exclusxve economxc zonc of
similar  convenience w1th ,respect» to navxgatlonal and hydrographxcal'

characteristics". (article %) SUCh straits are governcd by the lugh seas reglme.




passage which is regarded as the basis of the straits chapter.46  Although the
concept of transit passage was introduced to accommodate conflicts of intereStASV’
between the coastal and maritime states,4” the transit passage provisions do not
escape criticism particularly ‘those- nrovi_sions related to‘ the type of vcsse‘lsw
permitted within the straits under transit ‘passage,and _the cxtentv of reg'ulatOry:'

competence of the coastal states provided within.

a. Scope of the Transit lfass'ages

By virtue of article 38(1) "all shlps and arrcraft" havc the rrght to transrt

through and over mtematxonal straits.- Thrs nght is aff:rmed in several places m -

the section of transxt passage. However, because the text of the. transrt passage S

provisions does - not ‘expressly prov:de for the nght of submerged passage,

considerable debate as to whether the nght of submerged passage t'or submarrnes SR

embraces within the straits under transit passage exrsts.?g :

Those who argue that tran51t passage’ would not permlt submergcd passagc o "

maintain that although a nght of submerged tra.nsxt can be mferred from the
absence of prohxbmon of such transrt the oppnsxte mference vlS also posstble .'
partrcularly when such a rxght s not exphcxt" and would be a derogatron v_from.
soverergnty" 49 They contest also that therc is an- amblgurty m the words "normalu

modes" as they are used m artxcle 39(1)(c) 5° The mcanmg of thxs term could var

’ accordmg to clrcumstances such s "type of channel dens:tv of traffrc safety-

: factors naturc of mrssxon, rulcs of the road and so on. What may be:normaliin
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internal or territorial waters would be "abnormal” on the high .seas,. and so on"5! ‘:

Thus, it would be possible for the coastal states t‘o‘: determi_he that submerge‘dv

passage is not a normal mode of transit and requires such passage be surface B

passage.5? Furthermore, it is argued that even though the right of transit passage ‘

(in article 38(2)) includes a reference to "freedom of navigation" which.miay.‘
embrace the right of submerged passage, there are so many quallflcatlons and‘
requirements under the transit passage regime, partxcularly the restnctlons 1mposed. :

on ships in articles 39-40, that it is obvious that'the rxght of submergcd transxt‘_"‘
clearly cannot be included®® With submerged transit, the fulfxlment of these”’v
requirements would not be easy to momtor. It would be dlfflcult for example, for

the coastal state to verify that the underwater Veh1cles are not mconsxstent thhv RN
the requirements of their "normal modes of contmuous and cxpedltlousltranSIt" It
is not easy for the coastal state to’ supervxse the complxance of regulatxons,‘_
procedures and practlces for the safety and preventxon from pollutxon, partlcularly; )
with those foreign nuclearapowered shlps and shlps carrymg nuclear or otherw-‘.

hazardous substances for the, envxronment xf the passagc 15 submerged The most’_'".

difficult perhaps is how the coastal states would venfy whether a submarme had.‘

reframed from testing weapons of any kmd durmg 1ts passage through straxts 1f 1t .

remained submerged or controL unauthonzed resezu'ch and survey actxvmes that s’

asserted undcr artxcle 40 of the transxt passage rcglme.

Other writers do not agrec with' the abovc v‘i.ew'varguinig that, ‘alth"ou'g‘h thcre:
" isno exp11c1t provxslon conferrmg such a nght for submarmcs, the nght 1s clearly,

mcluded Thcy contend that the phrase "frcedom of navxgatxon

', in’ amcle -38(2

‘fwhxch reads m part "Transnt passage means the excrcxse m accordancc w1t




Part of the freedom of navigatioz ..." in international law has.always contained
the right of submerged passage.®* To support their contention, they argue that the

same phrase was used in article 2 of the 1968 Convention on the High Seas and in

the high seas chapter of the 1982 Conven\tidn,Awhere there is no expréss provisien:_
confirming such a right. Yet it is certain no oné can seriously argue that t‘hokse.‘»
rights were even meant to exclude subruerged trahsit 5% In addition, transxt of,
submerged vessels in strarts ‘was understood by all the partrcxpants to be recogmzed ‘
during the negotiation of the Confcrence 55 The marrtrme powers mtended to'.
include such a right under the tran51t passage provrsrons othcrwxsc any trcaty not‘

recognising such a right would be unacceptable to_them.57 'A.u exammatron ‘of t_he A

negotiation history supports this view and reveals that‘ even those who opposed. the »

idea of submerged passage accepted the fact that it erxisted undervtransit»b;‘lssage‘,‘?v

The various criteria set forth m artxcle 39(1)(c) are uot mcompatxble w1th

submerged passage The sard artrcle "contemplates vehrcles wh:ch dlffer in therr

method of movement msofar as they operate in therr normal mode’" 59 Submerged S

passage is the normal mode of transrt for submarmes therefore, the drafters must -

have had submarmcs in mmd when they drafted such an artlcly 60; Thus, they
maintain. that textual and contextual mterpretanons of the transxt passagc

-provxsxons provrde the right of submarme under the sard regrme

Howcvcr, it is worthwhxle to notrce that the nght of overflrght is exphcrtly
rccogmzed under transrt passage although recelvcd opnmon demesAsuch

RENREE under general prmctples of mternatronal Iaw Prof R Jennmgs states'




"There is no right of innocent passage for aircraft analogous to that
enjoyed by merchantmen in territorial water. Herein lies the only
essential difference between the legal status of aircraft and the legal
status of shipping ... . The practice of states does not even warrant
any suggestion that there is ... any right of innocent passage for -
aircraft over territorizl straits"6t S .

Neither has such a right been recogmzed in the 1958 Conventron. 'Everx the *

Conventron on Internatronal ClVll Avratton of 1944 gra'xts mnocent passage for‘

civil arrcraf t only to sxgnatorxes The complete ang® exclusrve soverergnty of a statejz

over its own arrspace 1s generally accepted under mtcrnauonal law as a prmcrplc"-s

of international law.82 Furthermore OppOSItlon by some straxts states emerged S

“during the negotratxons of the transrt passage text agarnst recognmng any rrght of,.; Rt

aircraft over _1nternat10nal straits. Indeed some havc contlnued efforts -to rCJcctv ;

such a right®® Yet, because of the marmme powers 1ns1stence on accordmg .

explicit and full rrghts for arrcraft, the Conventron states explrcrtly that transrt N

passage includes the nght of overflrght 64 In addmon, artrcle 39(3)(b) rmposes_ :

duties at all txmes on arrcraft, in. the course of trans:t to “momtor ‘the radro.'j‘ IR

frequency ﬂSSlgnCd by the compctent mternatronal[y desrgnated arr trat‘frc controll""" e

authonty or the appropnate mteruatronal dtstress radro frequency" Whereas 'there"g'i-' o

are no such dutxes requrred of submnrmes or other uvlderwater e}ucles, though it
is easier to control dtsregard of the radro frequcncy requrrcments on the part of

aucraft than by underwater vehtcles 65 o

To conclu‘de,vrt could bc argued that
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included under the Asaid»regirne, and that the treaty drafters have resorted to
ambiguous language when faced with unresolved issues. Prof. Koh states:
"The argument of ’inclusio’ and *exclusio’ cannot ipso facto suffice to -

lend the interpretation that submerged passage was clearly-
contemplated by the drafters".%6 '

The issue may be cleared up by the actual practice of states and the interpretations o
and applications of "the Treaty, especially by those states bordering intet‘nationat»" ‘

straits who emphasised their security interests during the negotiations._

b. The Regulatory Competence of the Strait t‘, %
States and the Extent of its Enforcement = .- ¢

Under the transit’ passage reglme, states bordermg stralts are empowered to'j R
make laws and regulatxons enumerated in artxcles 4] and 42 concermng "the' e

safety of navigation’ and the regulatxon ot marmme trafflc as prov:ded in artiele."v

41".67 "the prevent:on reductlon and control ot' pollutlon "._:" reg'lrdmg the‘-“:‘".‘?
d:scharge of 011 oxly waters and other noxxous substances“ .68 "the prevennon of;,;_
' flshmg mcludmg the stowage of flshmg gear" . “the loadmg or unloadmg of any.'
commodtty, curre'xcy or person in contraventlon of the customs, f:scal xmmlgratton.:

or sanitary regulations of States bordermg straxts" 70 -

Thxs prescnptxve authonty, howevcr is llmxted m scope as comparcd thh

-thc lengthy and detaxh.d prescr:ptlve powers of the coastal state in. 1ts terrxtorxa k

: sca not composmg an mternatmnal straxt ," In these area ,"the coastal state
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allowed to implement certain measures in order to ensure compliance with its laws

and regulations. For example, under article 25(1), the coastal state is empowered to- .
"take the necessary steps in its territorial sea to prevent passage" that is non-;'

innocent. Article 25(3) provides that the coastal state may "suspend temporarily in ,‘

specified areas of its territorial sea the innocent passage of fore1gn sh1ps 1f S\lch

suspension is essennal for the protecnon Of its security, mcludmg weapCmS”
exercises”. A physical inspection and institute proceedmgs are given to the coas_tal *.
state when a vessel has violated its taws and regulation”s relating to pre\"cry‘lt’ionb '
reduction and control of pollut10n w1th1n the terrxtorlal sea or excluswe economlc -
zone of the coastal states."'2 There are no eqmvalent to these authormes undcr :" .
transit passage provrslons permxttmg the stralt Statcs such authormes In addmon i

to this limitation of power under trans1t passagc provxsxons certam condmons

must be fuifilled when a stralt State excrcrses 1ts regulatory competence For’:‘f.
example with regard to the competence to desrgnate sea lanes and traffrc;‘

scparatlon schemes, artrcle 41(3) stlpulates that such schemes "shall conform to G

generally accepted mternatronal _regulatrons 8 Artrcle 41(4) also provxdes that‘ any i :

proposals related- to . tha‘t ':designetion shall be rel‘erred

mtcrnatronal orgamzatron wrth a vrew to therr adoptron : The rcgulatory control

over pollutron grantcd to the str:ut States m ax:trcle 42(1)(b) 1s also lrmxtcd to“‘;'

"grvmg cffect to applrcablc mternatronal rcgulatxons

Even with these con'ditions', the"r‘c'u/'as ’a'fear that'if a»streit State'cna'cted

such laws and regulatxons it could umlaternlly enl‘orcc xts laws and regulatrons in‘a’

"lo thc compctent -




passage provisions by simply declaring ‘a passage of foreign’ 'ships, as non-trnnsit,,

just as a passage can be deemed non- 1nn0cent under innocent passage provxslons." o

Reisman has pointed out that broad regulatory and applicative competéncc are

given to the straif States through articles.39-42, He believes that

"though article 39 speaks of user duties, it necessary imports coastal
state rights. It must be construed.as allowing: the coastal states a
broad prescriptive and applicative competence . .. -unless we are to-
assume that the 'dutles are not more than normal lmprecatxon“ 75

Yet, it has been argued that these rights cannot be exercised'arbitrariiy by

the stratt States to hamper or ‘mpede passage and have to be resolved through

diplomatic channels and thrrd -party medxatron.?“_ lf'hf- broad dlscretron grven to the

mnocent passagc

coastal states in applying the1r regulatory power under th_h

provisions of the 1958 Geneva Conventron was one of the marmme power 5. maJor

criticisms that made it unacceptable to th'-m." The marxtrme powcrs would not L

have gone along with the concept of transrt passage 1t‘ 1t vested any srgmfrcant

amount of prescrlptrve competence to the strart States.”? Furthermore, '1mong the

more important provrsrons safeguardmg tranvrt passage from the posmbrhty of»---"-’

coastal state.. abuse of the’ prescnptlve power is artrcle 42(2) Wthh statcS' : "such

reads m part' '“Thcre shall be ‘no suspensxon of tra srt passagc '

"As a result of both the narrowncss of coastal statc regulatory
compctence and the strong safcguard provrsxons of the. UNCLOS text,




36

coastal states arc not given authority to suspend or hamper ... the
transit passage".80

- Nonetheless, the transit passage provisions do not precisely express how
regulatory competence is to be enforced. Yet examination of such enforcement
provisions under the transit passage and other relevant prov151ons may lead to some )

clarrfrcatron lt has been suggested that the enforcement provrsrons whrch may bc

interpreted as authorrzrng a strart States enforcement are the followmg art1cles.
Article 41(7) provrdes "shrps in transrt passage shall respect applrcable sea lanes '
and traffic separation schemes"; ,artlcle 42(4\ provrdes "forergn shrps exerc1smg the”‘”
right of transit passage shall comply wrth such laws and regulatrons"' and the_
important provr ion of article 38(3) whrch provrdes "any actrvrty whlch rs not an"'
exercise of the rrght of transrt passage through a strart remams subject to the other
applicable provrsrons of thrs Conventlon“.‘ These prov1slons do not make clear how»

a strait State may react if a forelgn shlp or alrcraft has commrtted a. onlatlon of :f: :

its laws and regulations. or any of the dutres 1mposed on them in the course of',._ PR

transit. In such a case, Prof. Burke in the vrew thatt’

"The enforcement provrsrons of the text are- expressed in’ the‘mdrrect S
fashion that seems to characterrze provisions ‘on thns aspect of laws: L
concerning navigation, It is not expressly stated who is to ¢nforce ;- - -
the prescription against_ unlawl“ul use-'¢f- force, although it-can be’-‘
presumed that the coastal ‘state is’ permrtted ‘to.‘exercise sell‘-defense -
and generally to take actions permltted by the UN Charter" 8L ‘
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"This interpretation, however, may not be consistent with the othé: sti'ong
safeguard provisions that have just been .mentioned. In tnis regar&, it can be saidv : s f
that treaty adherents mamtam that Statcs bordermg a straxt cannot umlaterally: g ‘ PR
enforce their laws and. regulatlons that would have the potentxal effcct of..
preventing or hampering the transit ‘passage, cspec:ally thh the sxlencv 'of thef‘.
transit passage provxslons on the nght of prohlbmon of passagc for mfrmgcment' : |
of rule8® The whole structurc of the transxt passagc provxsxons sccms to be m‘

favour of constraining the strazt States from maklng p_assagc ,buljdcnsome,, or'"

impossible. If any ship or aircraft, entitled to sovereign. lmmumty, vmlatcs thc S

requirements of thc provxsnons 1mposed on them in transxt, coastal states hnve the

right to-invoke other available remedies to deal thh such vxo}atlon, e.g‘.,_thg: flag- o

state responsibility for any damage.84

However, the ouestion of pfot'eoti‘on and preocrvatlon of ‘marine S
. cnvuonmcnt was dxscusscd ‘at the Thxrd Convennon on the Law of the Sea, This b

fact explains the extens:vc provxsnons on the protectlon and preservatlon of the,’

marine environment found in’ Part (XII) of the resultmg Conventlon. Yet th‘

regard to navigation through mtcrnanonal Stlalts stralts States arc concerncd

volume of 1anker traffic. They have also suffxcnent concern for the passagc of.
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categ.ory.86 Thus, necessity for adequate regulations covering pollution and
protection of environment creates the need for effective control and enforcement .
provi.sions. For these reasons strart States managed to add a certam enforcement "
provision.87 Accordmg to -article 233, if a forergn shrp, ; wrthout soverergnv'-.
immunity, has vmlated the laws and regulatlons of a' stralt State refcrrcd to m:_

article 42, causing or threatemng maJor damage to the marine cnvrronment of the :

straits, the State concerned may take ' appropnate enforcement measures" 85 ‘ lnl',' b

such a case, the stralt State has the rrght to prohlbrt passage of a vesscl that was in .

violation of, for example an agrced upon lh derkeel clearance.89 In addrtron, the e

2

right of a strait State to enforce 1ts laws and regulatrons may be extcnded under'

article 216 which empowers coastal statcs to enforcc laws and regulatlons adopted o

in accordance w1th the Conventron and applrcable mternatronal rules or through . ‘

competent mternatronal orgamzatrons for tne prevcntron, reductron and ccntrol of‘;'.

pollutron of marine envrronment by dumpmg9° r Where a strart used l‘or__’

international navrgatron is w1thrn the coastal state s Jurrsdxctron, these prevcntatrve -

powers may be exercrsed over. the strait,

"It seems clear that even: transrt vcssels must obey reascnable rulcs
and regulations laid . dowr’ by the ltttoral statcs m the mtcrests of
safety of navrgatron" CLB

‘Bruel is of the view that:

: regard for the safety of navlgatxon andy not out of regard forvthe'-
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. littoral State itself, at least not exclusively, not even subJect to -
*passage inoffensif’ not bemg prevented 192 ‘ :

Regardless of the absence of clear and unambiguous laagu‘age of an:exp‘ress

provision to laying down enforcement procedures under the transit passage regirrte, O

a broad interprctation of the regulatory authority together with the bthér ,relevant S
provisions would appear to support the inherent right of a strait State tb"brescrve'"

its vital interests. This fact is explained by a textual‘read‘ihg"ef articl‘e"3_8(3)‘_:

which provides:

"Any activity which is not an exercise of the right of transit passage : S B
through a strait remains subJect to the other applrcable provrsrons of T PR
this Convention". .

Thus, this artrcle clearly expresses that actrvrtres whrch are not exercrses of“rﬂ,

the right of transit passage are SUchCt to the other provrslons of the Conventron”;

) and are not S\lb]. ct only to fhe provrsrons of Stralt Chapter. Thc mtcntron of the.

framers was clcarly not to depnve coastal states of therr mherent rrghts of".t

protcctrng their natlonal securrty that has been recognucd under the UN C‘rarter. :

Hence, it is’ submrtted that States bordcrmg stralts‘ have thc ’powcr to cnsure','v.'k

complrance with - their regulatory compctencc, partxcularty as regards § rioiis .

K

‘inf rmgement of the requrrements 1mposed upon f orergn vessels
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straits are governed by artrcle 45 sectron 3 of part III of the Strart chapter ‘which
L | ' deals with the regrme of mnocent passage. This artrcle strpulates that thc legal
regime of innocent passage in terrxtorral sea shall apply to such straits.94 Thus, the : . B -
rcgrme of innocent passage applted in such straits 1s 1dentrca1 to the general rules K

that are applrcable to the terrrtorral sea.

What is srgmf 1cant about thrs regxme is’ that the ambrgurtres of the mnocent

passage doctrme are clanfted partxcularly the crtterron of “mnocence“."5 Thls‘v

_clarrfrcatron is an attempt to make the cnterxon of mnocence more specrfrc by-‘--"'-"

spelling out a comprehcns:ve list of acuvrtrcs that would be consrdercd prCJud1c1al_ :

i

to a coastal state’s "peace, good order or secunty"rrf_a for_ergn_ shrp c_ommrts »s_uch_i‘ :

activities.9®

This tendency of the new rules of mnocent passage rs mtended to prcvent o

the likelihood of coastal states mvokmg a subjectrvc 1nterprctat10n of 1'1nocent,

passage.®7

Another srgmf:cant 1mprovemeut to thrs regrme is the excmptmn of stra:ts"r

that lmk part of the hrgh seasor exclusrve economrc zone to the terntorlal sea of a

Thrs was one of the long-dlsputed 1ssucs concermng th

) t’orergn statc

applrcable to such strarts. Although thrs 1ssuc was dlSCUSSCd 'from the legal porntj

ot‘ view. in both the 1958 and 1982 Convcntlons, 1t has had polmcal consequences,_
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CHAPTER 1l
THE JURIDICAL STATUS OF THE STRAIT OF HORMUZ -

Having . outlined “the legal regime of  the intcrnational . straits 'uncler o

international law, this chapter concerns the legal 'sta_tus of the Strait of Horm_uz, :

As we have previously indicated, the width of the Strart at its narrowest:' |
point is about 20-3/4 miles. Both of the states bordermg the Stralt of Hormuz
Iran and Oman, have claimed 12 miles terntonal.seas Consequently, the extension
of the territorial sea to 12 mrles, would mean that the Straxt of Hormuz, along thh‘:ﬁ :
115 other straits ar und the world has lost 1ts central belt of hrgh sca51 Much'k"‘ ‘

more extensive portrons of the Hormuz Straxt now 11e entrrely wrthrn the terrrtorlal{'

waters of Oman and lran and mdeed wrthm an area of overlap bctween the two L

at its narrowest pomt The 12 mrles terntorlal sea lxmlt had been clalmed by Iran "

‘and Oman before the 1982 Conventron codxl‘red the lxmxt However, smce both:_ :

" - i* -
-

Iran and O.u n }'ave clarmed 12 m:les terntorral seas in therr mumclpal laws

wrthout r.ttlfymg the 1958 or 1982 Conventmns, and there 1s no ad hoc_-w' :

mternatlonal agrccment whrch regulatcs passage through the Stralt the rssue whlch;'

arises is how would the reglme of passage apply to the Strart ol‘ Hormuz Invnn‘ A

attempt to identify the nature of the rxght ol’ passage through the Stralt we shal

f1rst examme the pohcres of the Gulf States towards both the 1958 and 1982

: Conventrons ‘on the law ol‘ the sea and therr actual practrces
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ot

A. The Attitudes of the Gulf States Towards-
the 1958 Geneva Convention

Under the 1958 GeneVa Cohverrtion on thc Territoriat Sca andb the‘.'
Contxguous Zone, passage through straxts used for mtermtlonal nnvxgatlon 1sA
regulated by Artrcle 1642 Thc Gulf States have not ratrfled or '1cceded to. that-_ '
Convention, though Iran srgnel the Conventron (Sec Appendm /‘«.) The reluctance_“:- :
of the Gulf States to ratlfy is mamly duc to thclr drssaustactron thh Art:cle 164"‘
which provxdea for the rxght of non-suspendable mnocent passage for stralts used
for international navxgatron as an exceptmn to the general rulcs of the proper :
territorial sea. However, thexr reasons for reJcctmg Artlcle 164 were mfluenced \

by political and legal factors.

The Iranian position advocated the rig’ht.of iri'rio‘cent 'passage‘; throug'h""; FR

“territorial sea and strait; In 1959 Iran cxtended 1ts temtonal sca up to 12 m11e

Even though the extensxon of the Iraman terrrtorlal sca to that hmrt' was pnmarrly

due to its economlc and secunty mterests, 4 1t would not affect legally the status of

the Stralt of Hormuz, smce at that trme Oman had not extcnded 1ts "terntorral sea -
to 12 miles. However the super powcrs, partlcularly the Brmsh challengmg thc
extensron of Iranian’ terntornal sea stated that they

"Could’ not recognize umlateral clarms to a br/eadth of terntorlal sea

“greater than' three  miles as valid''under international:law. : -Iran
"countering the United” ngdoms protest, stated that: she regarded_

- the twelve miles extensnon of the tcmtonal sea. as. esscnt:al for
__"'natlonal secunty"“ Lo '




Iran has exercnsed its sovercrgnty over .its terr1t0r1a1 s:a up to that lrmrt*

since 1958. Contrary to its srgnature of the 1958 Conventmn, Iran contmues to

apply the innocent passage regime through the Stralt of. Hormuz Becausc of '.the"',“: .

important 1mplrcatlon of strategxc and polmcal mterests of ‘the Strmt ot‘ Hormuz '_

%the Iraman delcgate at the 1958 Geneva Conventron voted agamst Artrcle 16 4 '

claiming that a rlght of 1nnocent passage,.as opposcd to non suspendable passage B
would be the only regime apphcable to the Strait of Hormuz5 Such clarm clearly“. N
meant to recognize article 16.3 which entitles a coastal statc to suspend temporary:v :

foreign ships passmg through 1ts territorial sea6

Oman the other statc bordermg the Strart drd not go farbnway from the .

' posrtron of Iran. Due to 1ts natlonal seeurlty, it malntarned that the regrme'of.

innocent passage should prevail thhm a stralt as well as w1thm A terntorral sea. "

It claimed that article 16.4 did not apply to the St.art ol‘ Hormuz under the pr\,text‘ !
that the regxme ot' the Straxt is that of propcr terrltorlal sea" It also msxsted onl'
requrrmg prior authonzatron for partlcular types of l‘orelgn vessels Oman drd no
sign or acccdc to the 1958 Gcneva Conventlon It should be noted here that Oman

had - not yet extended 1ts tcrntonal Sea to 12 mxles at that txme, however rt wasV

recogmzed that the trafﬁc lanes were cntlrcly wrthxn Oman S tcrntorlal sea.u

On the other hand the attxtudes of the other lrttoral
‘ , towards the Confcrencc were mamly motrvatcd by polrtrcnl rcasons. ‘Snudr Arabi

L t‘or example, strongly objccted to thc partrcular rxght of passage through traits'a

dcscnbed in artrcle 16 4 Thc Saudr representatrve state
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¥

"The amcndedvtext no. lo‘nger. :dealt with the general'principle of.
international. law, but had been carefully tallored to promote the -
claims of one State“.8

When voting on the concerned artrcle, Saudx Arabra abstamed because 1t

bcheved that paragraph 4 was desrgned to satlsfy a umque ‘case nnd 1s :‘a“

"mutilation of mternatronal law?. The d¢legate concluded ‘that: "f SRR f
""Saudi Arabia- would take“the;neeessary steps to proteet' its national
interests against the interpretation and application of paragraph 49 -

Although the Krngdom asserted that 1t was actmg only on behalf of general"

prmcrples and not "regronal polrcres or transrent srtuatron" 10 when opposmg artrcle
i g
16.4, it was concerned wnh the Straxt of Trran at the entrance to the Gulf of

Aqaoa whrch provxdes acces; from the Red Sea ‘to Israel's port of Ellath : Theyiff‘"

posrtron of Saud1 Arabra ‘was in the drrectron of the Arab states generally andl the

recommendan : of the Arab League to refuse to acccpt artrcle 164 and delay therr:

adherence to the 1958 Geneva Conventron.11 It should be noted here.: that the"‘f“. .

opposxtron of Saudi’ Arabra to the concerned artrc]e has no eonsequenccs for the, '

Strait of Hormuz, since the Strart connects two parts of the hrgh seas and hns beenf !

‘used for mternatronal navrgatron for a long trme rendermg ummpedcd rnnocent

passage unquestronablc

The othcr Gulf States, at that tnne wer not fully mdependent countrre 4

"The Unxtcd ngdoms ratnfrcatlon of the four 1958 Geneva Conventron d1d‘no




B. The Attitudes of the Gulf Stntes
Towards the 1982 Convention

Unlike at the 1958 Geneva Convention, most of the Gulf States actively
participated at the Third Conference on the Law of the Sea. Howcver, thexr vnewsr .

regarding the legal regime of internation 1 stralts, and partlcularly thc Stralt of v

Hormuz, were varied. The divergence 1. pohues stemmed pnmanly from the e

conflict of the Gulf States' nanonal mterests as well as from the geographxc :

peculiarities of the Gulf itself, -

1, The Recommendntion of the Arab League and its Affect
on the Positions of the Arnb Gulf States e

In an attempt to umfy the polxcxes of - the Arab Statcs at tb&é' Third:
Conference with regard to the aspects of the law of the sea partlcularly thh the'
problem of international stram, the Councﬂ of the Arab League under Resolutnon

2978 of 13 September, 1972 asserted 1ts acceptance of the frccdom of-navxgatlon]

through straits used for mternatxonal nav;gatton bttween two parts of the lugh‘

seas, that had been recommended smce 1959 and stated

"B. Acceptance of the prmcxple of freedom of. navxgatxon in: Straxts 2
and Gulfs .- but no other waterways - which' lm two parts of ‘the, "~
high seas ' and used smce ‘the past as routes for mternatxonala i
naVJgauon ’

C, To work in all mtematxonal assembhcs in"co- operauon with, thev-
friendly states, in’order to foil every attempt which would permlt 3
.- “freedom of passage in Straits which do not link between two, parts; ‘of!
" the h:gh seas. or through histori¢ Gulfs" whnch -since’ the past have

not been customanly used l‘or mternanonal navngatlon" 13




" Iraq, Kuwart Qater and the United Arab merates (UAE) who expressed therr
support of this polrcy by submrttmg memoranda to the League advocatmg the §
prmcrple of frecdom of passage through strarts whlch only connect two parts of
the high seas, 1 Thcxr marmme polrcres are mf luenccd by therr txmrtcd access to‘ i :
the Gulf waters, s they have access to the open seas only through the Strart of
Hormuz. However,. Oman has made a reservatron to the abow recommendatroni

whlch reflects its- attrtude that only nnocent passage should prevzul through.r

internationa! straits.® '

Ih 1974, the Arab League. however, recommended the support 0 »"th_e' -
doctrine of ’innocent passage through mternatronal stra)ts.16 The reasons behmd;
the unccrtnmty of thc Leagues opmron wrth respect to the questron o!‘ strarts isa
rcsult of the drfferent geographrc and economrc crrcumstanccs of its: membcrs. The :

failure to achieve an: uni ued opmron about tnc conccrned questron had 1ts effcct S

‘upon the polxcres of thr' Arab Gulf States, at the 3rd Contcrcnce o!‘ not bcmg‘-

theu' peculrar nosxtron on vthe Gul '( ly. '_tatcs bordcrm
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strategic Strait of Hormuz. Ia ‘ac'idition, they are also concerned with their security
and other national interests. These national intcrests generally exemplify similar

national interests of other Straits states, .

Throughout the Conl‘erence, Irans posmon w1th regard to pa ssage through"

straits used for international navigation was ambighous.’ At the Caracas Session ‘in

1974, two confhctmg views had emerged namely the rrght of ’mnocent passage

and 'freedom of passage . Iraman delegate suggcsted

"a satisfactory’ solutlon might be- reached wrthout denymg thc legal
nature of -the territorial sea. Rules could .te devised which would -~

~ guarantec- freedom “of - passage for foreign .vessels while taking -
account of such questlons as the sccurrty of -.coastal - states,. the .
protection of the marine environment, a nd the regulatlon of passage
of vessels through sea corrrdors" 17

- From such a statement,‘ one could .‘infer"‘ that Iran .woald'vu‘phald the 'Iprinci‘pvle'.of “

frec passage through the Strait of Hormaz prtjv}ded' this did hot dcny' Vthe 1¢gai s

»,& B

‘of the coastal state may be cnvrsagcd in. the mtcrcst of mtcrnatronal tradc 'and-

commumcatton any proposcd rules w1th regard to passage through stralts should ‘be” ‘ '
bascd on the conccpt of non- suspendable mnocent passage.1° burthermore, bccause.
of the Gulf charactcrrsttcs, Iran. showcd, xts conccrn wrth the problemsf raxsed: by-"

the. semt-enclosed seas, partrcularly wrth the management and explo:tauon ol‘-' thef

' resources mcludmg prevenuon of marmc pollutlon, by clarmmg "a. particula




status" to deal with this matter, 20 As far as international na\}igation through such
seas was concerned Iran claimed that it would favor a dlscnmmatory reglme

apphcable to forexgn vessels o[‘ the littoral States of the Gulf and non-lxttoral'

States.2! Freedom of passage should be fully guarnntecd to the lrttoral Stntes whxle S

a different reglme should apply to the passagc of other States whose shxps cou]d .

pass through the Straxt only" for the puxpose of callmg at one of the Gulf ports ""

This policy, sought by Iran, was 1gnored by the httoral States of the Gulf because‘ S o

they ‘believed that Iran sought a preferentlal posmon for the entlre water of the‘
Gulf as well as for ‘the Stralt of Hormuz.” ThlS suspxclon between thc ]ramdn
and the Arabxan side of thc Gulf had been mcrcasmg smce the Brmsh wrthdrawal» :

from the Gulf in 1971. '“ In addmon the proposed scheme does apparently restnct

the right of transit passage of non- httoral States. Thxs restrlctlon has been opposed~ i

hy 1nternat10nal communxty and customary mternatlonal law. I

Despxte thlS pohcy,vlran seemed to abandon the DOlle of clalmmg_;'

restrictive passage to non-lrttoral States and showed xts readmess to recogmze the

Iran’s. Oman has constantly endorsed the regrme of mnocent passagc through the’




[

as an entity. 2 Oman and other states bordermg Straits. (whrch -might be called ’the'

Oman group’) have submltted detalled draft articles on the terrttonal sea.'
including straits used for international navigation‘ The‘ essence of‘ the-proposal

w23 that it gave the coastal state the nght to rcgulate the passage of forexgn shrps_:; ’

with special characteristics such as nuclear powered shxps, 011 tankers, chemrcal_ o

tankers and marine rescarch ships. The coastal state was also ngen the nght tol

require prior notification'vor obtam- prror :authorrzatlon*from forergn mrlrtary

'vesscls 28 The Omam delegate stipulated however, that the draft article contamed‘_» e

an important mnovatron and a new idea. wherﬂ it recogmzed that the passage of

forcxgn merchant shxps through strarts should be presumed to be mnoeent 27 Yet o

thlS doctrine had not been part of mternatlonal law smce th Corfu Channcl Case“
Nevertheless, it seens that Oman was wxllmg to accept the transrt passage regrme.‘
In an lntervxew with ‘the Omam mester ol‘ Informatron he expressly mdrcated L

that his country 1s satrsfled gencrally wrth the formula of rules relatcd to,,

intérnational straits.?® «

Oman 'advocated the. prmcrple of free passage through strarts used fo




Frce‘passage should” be guarantreed'for the. forme‘r w‘hi?l.e thebinnoc‘cnt pass'i_tgelj
regime should apply to the latter. This policy was inten.dcd to ex‘olud‘c. the Strait

of Tiran?® The Kuwaiti delegate, speaking on behalf of Iraq, the UAE, Saudi
Arabia, and Qater stated that they had nor acceded to the Convention on ‘the
Territorial Sea and the Contiguous Zone of 1958 because of their dlssatrsfactlon, .
with the article 16.4 of that Convent1on whrch treated all stralts allkc and had

been polmcally motlvated to satxsfy spec1flc mterests in a partxcular rchon. He :‘. s

also suggested that the term "stralts used for mternatxonal navrg'mon" should bc

strictly confined to stralts connectmg two parts of the hxgh scas.3° ~For hrs :

country, he mamtamed that free and ummpeded passage should be guarantecd for S

all merchant vessels through strarts used’ for 'nternatxonal mvxgatlon“ wmle‘

dlt‘fcrcnt formula should be applred to mx‘ntary axrcraft and warshrps and shouldf, :

mclude prior not1f:cat10n.31 Iraq also advocated freedom of navxgatxon through'* B

such straits part1cu1ar1y to those states who have no access to. thc othcr parts of th
high seas except through‘ strzuts.32 ERE . ‘

Generally speaking, all t‘re httoral Statcs of the Gult’ exccpt Oman a‘nd Iran,bv'_. o
have supported the principle of frcc transxt through mternatlonal strarts provndmg"

suck straits connect two parts of hlgh seas 'ndr have been customnnly used for a

1nternat1onal nav1gat1on Polmcal and cconomlc t'actors are probably behmd thxs; :

policy. The cconomtes of thcse counmes depcnd largely on mternatlonal t ade'and'




straits‘ staies, particularly in tirnés of tens.i'on. Political friendships wax' and'tvanlé.
with changes in government and are therefnre an madcquate basxs on whrch to '
..protect fundamental rutronal mtercsts Thus, 1t is not surprrsmg that thesc 11ttora1 o
Gulf States supponted the dual regime‘approach tq strmts. 'Howcvcr, only Kuwart,

Iraq and Bahrain liavé ratified the 1982 Convention (Sce Appendix B)

C. The Applic‘ab.le Regime .of'Passngc 'Thrbugh'thé, Str:tit,

Although the prmcrple of frecdom of navrganon through mtcmatronal»
straits now enjoys wxdespread acceptance thc lack ol‘ consensus on general cruc1a1 3
xssucs of navrgatlon pollcy has led to dlsagrcement that generates tcnsmn;.

partlcularly during’ pcrlods of conl‘hct Howevcr, the extersron ot‘ tcrntonal sea to C

thﬂ States bordermg the Strart of Hormuz, Ian and Omt.n h'wc becn excrcxsmg'

sovereignty over thexr 12 mllc terntoual seas for consxderable trme Iran cxpanded

“The breadth of the: tcrrltorlal sca’ of Iran is’ 12 nautxcal miles l‘rom‘?
the baseline of the said sea. The baseline will be determined by the .
Government with  due regard to. cstabllshed ru'cs ot‘ pubhc -
international law."3¢ S . . i

Iranian sovereignty also extends to -

'... .. "the air space over the tcmtonal scas as. well as‘to the sea- bed
:and subsoil thcreof 138, :




i

.

Article 2 of the Iranian Prot:lamatioh ofl30,0ctober, l973, ‘conceirii_hg the outer .
limit of the exclusive fishing zone also extended Iranian jurisdiction fo 50 nautical

miles from the baseline.36

"In 1972 Oman-also cxtendédklxtatcrritorial séa”td ’12 milc's.37‘ Thc Omarli ~
Decree of 1972 was amended by the Royal Decrce ol‘ 1981 concernmg the‘- :

terrltonal sea, contlnental shelf and: cxclusxve cconomxc zonc whlch entcred 1nto"

force on 10 February, 1981. Artlcle 2 of the new Decrcc al‘l‘lrmcd the cxpansxon_; p

of the Sultanates tcmtorlal sea’ up to 12 mllcs.st8 Amcle 1 of- the saxd Decrce e

1y
FRAPN

defines the territorial sea as' |

"The Sultanate of Oman exerclscs full ..ovcrengnty ovcr thc tcrrltorlal
. sea of the Sultanate and _over the ‘airspace, and, the sca-bcd and the:
subsoil beneath.the: terrltonal sea-of -the- Sultanate, in:harmony with
the principle of innocént passage of shxps and planés of other States:
through “international straits, and laws -and regulgtlgns of - the
Sultamte relatmg thcret 139 (emphasxs added) e :

Thxs Jurlsdlctlon has also becn cxtended by the Omam lav on marnc"

i

"orce on l‘,
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The contention of both Sfates is that once the legal status Of the Stralt lS
altered by the extension of their territorial seas, the reglmc of "mnoccnt passage"

shall prevail. They also argue that they have the exclusive right to cqmplle

regulations regarding the passage of vessels through their- territorial . waters,
including the international Strait of Hormuz41

This stand has already been carried out By their laws and i-eg\ﬂations:;

clear that the principle of innocent passage is the '0hl¥l brebgimel of p‘asse'g’e'_
recognized, the Iranian law has made no such statement deflnlng thc nature 0['

passage, though article § of the Iraman Proclamatnon of 1973 has made a gcneral

with the rules and principles of 1nter1mat10nal 1'dw.42 The tacnt understandmg of

such a statement 1s that the Iraman law also only recogmses the mnocent passage

the possibility of susnensinn by’ the Statcs bordermg the Stralt as nun-mnoccnt :

passage within their territorial seas.: Ncnhcr of them has accet.ed to or ratlflcd the .

regarding passage through the Strait. However, while 'the-Omat;i Jaws make it e

statement granting the right: of mternanonal navxgatnon exercxsed Jdn- dccordance s

regime, Accordmg,ly, passage of fore:gn vessels are not actually prohxbxted from T

L 1968 Geneva Convennon, nor have they mcorporated its. terms mfo thexr domesnc e
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navigafion between one part of the high seas or an exclusive economic zone and
another part of the high seas or an exclusive economic zone". In addition, since’
the: Strait of Hormuz is.not formed by an islend and the rnainland of* both ‘State’s',’“k,
the exception to the principle of transit passage, found in article 38, ddes not"._‘v:,
apply."# | |

thle the -transit passage affrrms that the extensron of the terrrtorral sea

will not alter the nature of passage through mternatronal strarts, t does recogmze

the sovereign rrghts of Strait States over such water.“5

. In spite of the statements made by the Iranian 'md Omam representanves at
the Third Conference on the law ‘of the sea regardmg the naturc ol‘ pqssage
through international straits, they appear to agree on the nav1gat|onul provrsrons of‘"" R

the Convention. Both countries have signed the fmal Act o[ the Conventron.48 :

However, both have made declaratxons relatmg to specxﬁc provrsnona of the Treaty,-v_ P ;

which stress therr xntentron to protect thexr laws, regulatlons and securrty mterests .

from any misinterpretation of certaln prowsmns of the Conventron. 'The Islamrc' O

Republic of Iran, for cxample, declares that

The main obJectwe for subnuttmg these declaratlons is the avordance s
of eventual future interpretation of the followmg ‘articles: in. ai'i.
mamner mcompatzble with". the Toriginal: mtentron -and: - previous
positions .or in dicharmony with nat:onal laws ‘and regulations of the
Islamic Republic of Iran, It 1s, ...+ the understandmg of the Islamlc
Republlc of Iran that: S A EA

1

Noththstandmg the mtended charaeter of the Conventron:']
being’ nature, certain of its ‘provisions are merely products:of
quid-pro- -quo .which'do not- uecessanly purport to codlfy the
existing customs or. "egtablished’ usage (practice) regarded as
-having an ‘obligatory character..'. .. . The above consrderatrons
: pertam specrhcally (bnt not exclusrvely) to the followmg :




The right of -transit passage through straits used for
1nternat10nal navigation (Part III, Section 2, article 38)
T (emphasis ndded)

The declaration of the Sultanate of Oman also stresses “rtain navigational
provisions. It states that:

"It is the understanding of the Government of the Sultanate of Oman

that the application of the provisions of articles 19-25, 34, 38 and 46

of the Convention does not preclude a coastal State from taking such

appropriate measures as are necessary to protect its interest of peace
and security.48

The inference which can be drawn from such reservations is that both of
them intend to assert their previous position with regard to passage through the ‘.
Strait of Hormuz as established in their laws and regulations. It can be also .
inferred that their signatures are not incompatible with their claims of onlyv :
innocent passage. These reservations however, are not in harmony with the basic '
premise of the navigational provisions.#? Such an exception to the Conve’nti(')n is
contrary to the particulars of the Convention in which it specifically man‘d‘ate‘s a -
right of unimpeded transit passage through international straitsf0 In advd‘itifi!n.v

international law imposes some obligaticn on States signing not to undermine or

: violate the chjects of the treaty.5! Thus, the mgnaturcs of Iran and Oman create. a

duty to refrain from any act that would oppose th¢ provisions of the Conventlon 52

It is unlikely that the transit passage provisions as yet reﬂect customary
international law. Prof. Tommy Koh, the president of the Third Confcrcnce.
slates:

“"The argument that, except for Part’ XI, the Convention codifics
customary law or reflects existiag international practice is factually

incorrect and legally insupportable, The regime, of transit through -
straits’ used - for -international navigation' and "the’ regime .of




archipelagic sea lanes passage are two examples of many new
concepts in Convention"5%

o

Since the Convention has not yet entered into force and both Iran and

Oman continue to claim that passage through the Strait, within the limits of their
territorial waters, is subject to their sovereign rights, the exact legal status of the .
Strait is uncertain. This 1S a source of major disagreement between the States.:""
bordering the Strait and the rest of the Gulf States and distant maritime states.
Perhaps, because of this uncertainty, one writer has indicated that State practice
through the Strait of Hormuz has ratified unimpeded transit passage through
acquiescence, and hence, the 1982 Convention did not alter the Strait's regime but
simply codified what existed already.’® However, this rule conflicts with the
claims by the States bordering the Strait that they have constantly regarded the .~
water of the Strait as part of their territorial seas, and thus, oppose any right of "
passage other than innocent passage. This is to say that the praétice_ la‘que'd‘ th‘eb‘ ‘
opinion juris necesssry to make it a rule of customary internaﬁbnaf ‘la"wv. :Thc
recent practice of the Iranian Government, for example, in announcing the closure‘

of the Strait and in physically attempting to close it, represents Stat'c_praé_ticc in -

T . -l

the legal sense,58
These restrictive views- of the Strait -states, as .dem'o’nstr‘a‘te_d m their =~

domestic laws and in their reservations to certain provisions Of. thAe( 11982
Convention, will serve only to deepen the uncertainty regarding the legal statlblis' bf.’,‘if :

the Strait of Hormuz.




62

Footnotes ' R

1. Morris F. Maduro, "Passage Through International Straits: The Prospects
Emerging from the Third United Nations Conference on the Law of the
Sea", Journal of Maritime Law and Commerce 12 (1980): 69. See also,
Office of the Geographer, US. Dept. of State. No. 564375, Map of World
Straits Affecied by 12Mile Territorial Sea (1974).

2. See Chapter 11, pp. 13-19 above.

3. Charles G. MacDonald, "Iran's Strategic Interests. and The Law of the
Sen®, Middle East Journal 34 {1980): 308-309. (Hereinafter cited as
MacDonald, Iran's Strategic Interests.)

4. SH. Amin, "The Regime of International Straits: Legal Implications for
the Strait of Hormuz, Journal of Maritime Law and Commerce 12
(1981): 389.

5. Ibid.

6. Ibid, 397. See also 1958 Geneva Convention Article 163.

7. Amin, 397. ’

8. UN. Conference on the Law of the Sea, Official Records, V,III (1958): .
96. See also, Charles G. MacDonald, Iran, Saudi Arabia and the Law of: .
the Sea, (London: Greenwood Press, 1980), 170.

9. MacDonald, 171.

10. UN. Conference on the Law of the -Sea, Official Records, VIII (1958),“‘ e
156. : L

11. Ali, A El-Hakim,_The Middle Easters States and the Law of thc Sea, S

- (New York: Syracuse Univ, Press, 1979), 4 . )
12. See the declaration made by the Government of British on depositing s ’

instrument of ratification in United Nations, Treaty Series 516 at 278, " L

El-Hakim, 44-45.
: id.
‘ "I'bld

A Al- Dha‘\ak, Thc Law of the Sca and lits Apphcatxon in the Arab:‘
Countncs, (n Arabxc) (1987), 479 .




63

17. Third United Nations bonference on the Law of the Sea, Official
Records, v. I, (UN. Publication Sales No. E75. v. 3, 1974), 71-72.
(Hereinafter cited as 3rd UN. Conference.)

18. Amin, 400. See also, RK. Ramazani, The Persian Gulf and the Strait of B
Hormuz, (Netherlands: Sijthoff & Noordhoff Publishers, 1979), 82. -
19. 3rd UN. Conference, v,II, 124. ]
20. Ibid, 295-296. ;
21. Tbid, 275.
22. Ibid.
23. SH. Amin, International and Legal Problems of the Gulf (London:
Middle East and North African Studies Press, 1931), 22.
24. Ibid, 19-28.
25. 3rd UN. Conference, v.I, 152.
26. For the explanation of this proposal, see K.L. Koh, Straits in
Iln3t6ernati0nal Navigation, (London: Oceana Publications, Inc., 1982),
27. 3rd UN. Ccnference, v.II, 136.
28. Al-i'(;ajala, (A\rabic weekly political news magazine) London, July 1988,
at 17.
29 Ramazani, 87. :
30. 3rd UN. Conference, v,II, 139. Lo -~ - .
31. Ibid. See also 3rd UN. Conference, Y_:I, 165 and 166.
3. Tbid, v.IL, 295 and v.I, 148. = | - - ISR
33. For the reasons of Iranian expansion of its £crritoriai scn,:scc CG .

MacDonald, Iran’s Strategic Interests, 308.

34 Act of 12 April 1959 Amending the Act of 16 July 1934 on the .-
Territorial Waters and the Contiguous Zonc of Iran. National
Legislation and Treaties Relating to the Law of the Sea, "
ST/LEG//SER.B/16, (New York: UN Publication, 1974), 10 . - : Cs

35 Ibid, Article 2.

UNLS, ST/LEG/SER.B/18, 1976, 334-335, -




37.

38.

39.

40.

41.

42.

43.

44,
45,
46.

47.

48.

49.

Reflagging Kuwaiti Tankers and Layingof Mines in the Persian Gulf"

‘U.N. Conventlon on the Law of thc Sea, at XXXIV

64

Article 2 of the Omaui' Decree, found in UNLS. ST/LEG/SER/B/16,
1974, 23.

For the text of the Omani Decree, see KR Simmonds (cd.), New
Directions in the Law of the Sea, v.I (Oceana Publications, Inc., 1982) at
c3. 7

Ibid.

For the text of the Omani Law on Marine Pollution Control, see UNLS,
ST/LEG/SER.B/18, 1976, 74.

Amin, 402.

See Article § of the Iranian Proclamation of 30 Oct. 1973, concerning
the Outer Limit of the Exclusive Fishine Zone, TUNLS,
ST/LEG/SER.B/18, 1976, 334.

DP. O'Connell, The International Law of the Sea, ed., A. Sheaner, v.I
(New York, Clarendon Press, 1982), 327.

Ramazani, 81.
UNCLOS, article 34.

For the signatures of Iran and Oman, see, United Nations (eds.) The
Law of the Sea: United Nations Conferecce on the Law of the Sea,
UN. Sales No. E.83 v.5 (1983), 190. (Hereinafter cited as UN.
Convention on the Law of the Sea.)

Multilateral Treaties Deposited with the Secretary- General (New York .
UN. Publications 1988), Sales No. E.89, v.3, at 762 i :

Tbid, 763-4. A .. -7

Myron, H. Nordguist & Margaret G. Wachenfeld, "Legal Aspeété of

German Yearbook of International Law 31 (1988): 157. EE AL
Tbid. ‘

John ng Gamble, Jr., 'S(atus of the 1982 UN. Convention on the Law., :
of thsiSea", Marine Policy Reports 10 (1988) 1-2, :

L. Oppenheim, international Law, 8th ed., (London: Longmims, Gi‘cén
and Co. 1955) 903 910. . NS




Ronnic A. Wainwright,-"Navigation Through Three Straits in the Middle
East: Effects on the United States of Being a Non-party to the 1982
Convention on the Law of the Sea", Case Watern Reserve Journal of
International Law 18 (1986): 373.

Myron, H. Nordquist, 158.




66

CHAPTER IV

THE POTENTIAL THREATS TO THE GULF SECURITY
AND ITS IMPLICATIONS FOR THE STRAIT OF HORMUZ

Both the Gulf littoral and non-littoral states have parallel interests in
maintaining the security of the entire Gulf region and in particular the security of’
the sea routes of the Gulf. As has been examined earlier, the strategic and
economic potential of the Gulf is of utmost concern to all these states. Not only is
the Gulf the main artery for oil and trade between the East and West, it also serves
as a major trade outlet for its coastal States. Despite this importance however,
there is much fear and suspicion that the security of the region may be threatened kv
by both external and internal manifold challenges. Several factors have
contributed to the instability and volatility of the region either external or

regional.

This chapter describes and analyzes the pr1nc1pa1 threats to the. Gulf’s

security. It will argue that ensuring safety of naV1gat10n through the Stra1t Of B .

Hormuz is inseparable from the overall security-of the Gulf reglon In light of the ,V .

discussion of these numerous threats, we should be able to. asccrtam thc real‘

challenge to the stability of the Gulf and the Strait. We shall also be able, in thc_vbt_

conclusion, to suggest a poss1ble s01ut10n to minimize  the real threats to thc

secur1ty of the Gulf and safeguard the safety of naV1gat10n through the Stra1t
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A. External Threats to the Gu-lf Security

The Gulf region has become the focus of much international rivairy
particularly between the superpowers. The Gulf and the adjacent Arabian Sea and
the Indian Ocean have received more high level military and political attention
than any other region in the Third World. This has contributed to transforming

the area into a major arena of instability.

Since the end of the 1960s. numerous changes have fundamentally affected
the security calculus of the area and intensified the political and military
competition of the superpowers in and around the Gulf region. It was often
suggested that the United Kingdom's withdrawal of its military presence from East
of Suez in 1971 and the termination of its protection treaties with the lower Gulf
states had created what became known as a "power vacuum" in the region. This
situation had a direct aff?ct on the political and military policies of the major
powers, and escalatiud a serious friction between the United States and the Soviet
Union.! However, the prss¢nce and influence of the two superpowers were well-

established in the rzgion long before the British decision to deport its forces from

the Gulf littoral states. Immediately after the conclusion of World War II, the
USSR was forced to withdraw its troops. from.Iran in 1946 by the diplf)matic
pressures of the United States and United Kingdom.2 The reluctance of Moscow to
withdraw its forces and its growing ambition to expand its influence into the .

Middle East and the Indian Ocean, seeking access to the southern sea lanes, was

viewed, particularly by the U.S.,, as an attempt to control the oil fields and its -

output? In' an attempt to contain Soviet expansion into the region, WﬂShiﬂgtOh”

supported the formation of a regional defence arrangement which Was created ln
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the mid-1950s by countries situated along the southern border of the Soviet Union,
namely, Turkey, Iran, Iraq and Pakistan. When the Communist revolution
overthrew the pro-western Iraq Government in 1958, the Central Treaty
Organization [CENTO] emerged and was composed of the same above countries
precluding Iraq. The main goal of the new defence alliance was to deter the
perceived Soviet threat to the Middle East in general and in particular to prevent

the Soviets from gaining access to the warm waters in the Indian Ocean/Arabian

Sea.f

From these early attempts of the major powers to advance their national
interests, one can maintain that the disengagement of the British forces from the
Gulf did not, in fact, result in the alleged "power vacuum", though the influence

and presence at that time was minimal!

Nevertheless, the entire Gulf region has gone through several developments that

have had an influence at local and international level since the late 1960s. With
the growing importance 'of the Gulf oil to the world’s energy as well-as the
manifest competition uetween superpowers in the Third‘WOrld, the Gulf has been

reflected-as a key role by both the U.S. and USSR.in protecting: their interests. o

Whatever the Soviet motivation, the pattern of their activities in the Gulf"
over the past several decades has been usually seen as an attcmbt to gain inffueﬁcc :

and control of the oil sea lines of communication.7 They havc sought to gam"

-increased iniftuence in the region through"‘. s cncrgy sources acqunsmon, mll'

sales, support for national liberation movements, and encouragcment Of commumst'




participation in national front gor\_f'eemrncnts".8 In order to achieve strong footholds
in the broader Gulf region, Moscow supported and offered assistance programs to
the pro-communist governments in and around the Gulf area. Vivid examples were
Russian support, both economic and military, provided to the Baathi regime in Iraq
since 1988, followed by a Treaty of Cooperation and Friendship in 1972 and the
support provided to various other countries such as South Yemen, Ethiopia and
Somalia.® These policies, it has been argued, Considerably improved access to the
Gulf region by utilising the critical facilities and bases at Dahlack, Massawa and
Assab in Ethiopia, Aden in South Yemen and Umm-Qasr in Iraql® Thus, the
USSR has strengthened its position in the Gulf and the entrance of the Red Sea at
the Strait of Bab-ai Mandab that could control or restrict passage into and out of
the sea lines, particularly in times of crises. through which the bulk of Gulf oil

bound for the rest of the world passes.””

In an attempt to contain perceived Soviet threats to the western interests,
the U.S. administration acknowledged that the wiser strategy was to support local
governments to take charge of security matters within their region instead of

committing physical involvement. This policy, Which became known as the "Two-

Pillar Strategy", involved Iran and,'to some extent, Saudi Arabia to maintain the

stability and safety of navigation through the Gulf region'* ' In order to fulfill .

this strategy, the US. agreed to militarize Iran with sophisticated and advanced

weapons, including military advisors.!® In addition, the US. improved its military

facilities and bases in and around the Gulf at several strategic locations such as

Diego Garcia Island in the southern Indian Occan Barbara in Somalxa, Al Khasab

in the Musandean Peninsula near the Strait of Hormuz, and Others 1‘




Although the U.S.policy succeeded in maintaining stability throughout the Gulf
region in the 1970s, a series of dramatical events in the Gulf forced the US. and
USSR to make radical changes to their policies. The Iranian revolution, Soviet
invasion of Afghanistan and the Iran-Iraq war further enhanced the supposed fear
of instability in the region, particularly with the increased number of foreign
navies in the Indian Ocean by outside powers. These developments escalated the
tension between the superpowers and brought about increased concern that security
of the whole region would be jeopardised. From the US. perspective, the invasion
of Afghanistan strengthened the widely held perception that Moscow sought to
have access to warm-water ports in the Gulf and its invaluable oil resources.!s
This action by the Scviets, it was argued, might enable them to threaten all
shipping transiting ths Strait of Hormuz!® and facilitate similar military moves
into IranY” As a reactipn to this atmosphere of destabilizing crises, the U.S.
abandoned its previous policy and undertook a series of unilateral military
interventions in the Gulf. The¢ idea of Rapid Deployment Joint Forces [RDIJF]
evolved in the early 1980s as a means of ultimate responsibility for regional
defence and commitment,® According to sever'al (.).l.)servers and American officials,
this action-was designed to signal to the Sov1et‘ Union that the U.S. possessed the

capability for using force to defend its vital interest in thc region.  The

justification for 1,8, military moves was articulated, by President Carter in 1979: .

"Let our position be absolutely clear, an attempt by any outside force
to gain control of the Persian Gulf region will be regarded as an
assault on the vital interests of the United States of America, and
such an assault will be repelled by use of any means necessary, :
including military force."*
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This is not the place for ;political and military analysis of the RDIJF.
However, it is sufficient to emphasise that the declared function of this strategic
framework is to prevent the interruption of oil supplies to the west from the Gulf
region and to protect the region from external threat during times of crises by
military action?® In order to facilitate such U.S. projection forces, the U.S.
administration sought to gain bases and support for its policy in the area. Access
agreements were reached with several Indian Ocean/Arabian Sea littoral states,?!
In the mid 1980s, the RDJF was apparently transformed into a new command, the
U.S. Central Command, and its objective expanded to include military intervention
on behalf of U.S. friendly states to deter any possible opposition from internal
forces?? Nevertheless, the military intention of U.S.towards the Gulf region was
seen as an attempt to seize the Gulf oil fields and exercise direct control over the
flow, distribution and the price of oil which could invite Soviet intervention

rather than deter it,28

Although the Gulf states had recognized the superpowers military strategy -

and ideological designs, they were anxious over the increase of outside threats.

Though the Gulf states have different perspectives towards the role of superpowers
in the region, they rejected the increased Sovidt-US. involvement in Gulf affairs.
Generally speaking, they opposed any foreign interference whatever its origin and -

called for the isolation of the whole area from international conflict, and in:: ;

particular, keeping away military navies and bases from the Gulf ‘region; The o

strongest response came from the Iraqi government which proclalmed an Arab‘,‘.» R

National Charter to counter foreign mnlxtary forces and thrcatencd to cxcludc any..,- : 'v '

Arab regime which fails to adhere to this prmcxplc.zv,4 ’The Iranian perspcctlve, .
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under the Shah and the current regime, was that the Gulf .security should be

within the Gulf littoral states responsibility.2s

In an attempt to isolate the region from the atmosphere of outside influence and
activities, many attempts were made to achieve an area-wide arrangement of
security cooperation among the Guif states. The Conference of Gulf Foreign
Ministers, held in Muscat, Oman in 1376, was primarily aimed at discussing this
issue. Its proposals, inter alia, examined: the possibility of keeping foreign fleets
out of the Gulf. military cooperation to guarantee free navigation in the Gulf and

a possible agreement not to provide military bases to outside powers.2¢ Another

attampt was led by Oman which offered a proposal in 1979 for the defence of the

Strait of Hormuz to ensure the freedom of navigation. The proposal endorsed the

idea of collective defence cooperation between the littoral states of the Gulf and

specific outside powers to protect the Strait and maintain the freedom of"

navigation for all foreign ships.2? However, due to the differences between the -

Gulf states on the type of defence arrangement and on the applicable regime of

navigation through the Strait, no regional agreements were reached.? ’,‘As.a resuit -

of the failure to reach any agreement on any formula for ensuring Gulf‘security‘,

the Arab Gulf states, which constitute the- Gilf _Cooperation -Council,2® announce_d

on several occasions its implementation of unified rapid deployment forces to

protect the member states and to ensure freedom of navigation through the Gulf ‘

sea lanes, %0

Obviously, the struggle between the 'rbnajror»povx'/ers to ga'ih inﬂucng}e in the”

region has led to the possible conclusion that. this ‘struggvlg’ maydestabxhsethc '
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security of the region. However. for many reasons the perceived external threats
were exaggerated. The motives of the superpowers, in seeking influence in the
region, was, and possibly is, primarily to deter one another. Since both the United
States and the Soviet Union have identified the Gulf region as "vital" to their
national interests, it is in neither of their best interest to destabilize the status quo
of the region. Despite their political and military competition, they have indicated
their support for upholding the security of the region, particularly in the event of':
crises. The Soviet's position has been witnessed by several instances of substantial
improvements with the Gulf states: The Soviet forces in Afghanistan are now
withdrawn from that country, hence removing the immediate direct threat that*
they could have posed to the security of the region. Even during the crisis over
the invasion of Afghanistan, the Soviets indicated its desire to secure the region
from outside interference. The Soviet plan of a "Peacc Zone", whrch became’
known as the Brezhnev Doctrine, called for respect for the regrons soverexgnty,

independent local control over the natural resources, abstentxon from the threat or-

use of force against the Gulf states, and non-mterference 1n the use of the Gulf.‘ R

Sea lanes.3! Whatever the Western mterpretatron of thrs proposal rt clanfres Sovxet :

interest. - It provides - the rcgron ‘with polmcal stabllrty and guarantces thev"'

sovereignty of all states of -the region. It also clarrfres the Sovxct Unlon s""”:

particular intercst in maintaining freedom:. of navxgatmn through the sea lane ”.i i
passages of the Indian Ocean and Middle East the Stralt of Hormuz the Strart of

Bab al-mandab and the Suez Canal whxch has been a long-standmg prroruy for ’
Moscow The xmprovcd Soviet pohcy was folrowed durmg the . crrsrs of the Gulf .

War bctween Iran and Iraq in the. 19805.‘ The Sovrct Umon, hke thc'U

: malntamed neutral posrtrons, though they 1ncrcascd the srzc“of thctr navres
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Gulf and near the Strait of Hormuz32 When the war seriously threatened
international shipping in the Gulf, Moscow showed its willingness to cooperate
with the U.S.to safeguard the maritime trade.

., . . obviously merchant vessels must be defended . .. the best

immediate step would be establishing a UN. peacekeeping naval

force in the region. including, if necessary, the naval ships of both

the U.S.A. and the Soviet Union . .."33
While the Soviet forces had never participated in protecting the Gulf oil exports,
they were involved, for the first time, in protecting the Kuwaiti oil exports by
allowing some Kuwaiti oil tankers to sail under their flag34 Indeed, the Soviet
naval escorts for Kuwaiti shipping highlighted the de facto convergence between
the Soviet and Gulf states’ interests. Contrary to the arguments that a Soviet
incursion into the Gulf remains a possibility in crisis situations, the Soviet position.
towards the Gulf states has improved politically and economically in the last
several years. Despite the crisis in the Gulf, Soviet efforts to establish diplomatic
relations with Gulf states have had significant results. Diplomatic relations have
been established with Bahrain. Qatar, Oman and the United Arab Emirates. The -
active dialogue with Saudi high-level 0ff1c1als in the past several years was, -

enhanced by establishment of diplomatic rclatIOns 5% KUWalt tﬁc only GCC Statc'.

that has maintained diplomatic relations with Mpscow‘ sinece ,1963, h_as fulith-@-f

cooperated with Moscow politically as well as economically?‘ve'-'."Th‘e~Iradi-Sovief Ciat

long-established relationship did not, howcver,. prevcnt MOSCOW from cooperatmg

with the other Gulf states 1nc1ud1ng the extreme rcglmc in: Tchran 37 Anotherf:’._”

major factor that may reduce the perceived Soviet offcnswe mtcntlon townrd thc K
region, and is likely to remain so, is the role of Islam Thc Gulf rcglon is- the

heartland of Islam, and hence, all the mhabltants of the reglon cmphatlcally rejcct

commumst 1deology as an. athcxstlc crced The local commumst partles m som




Gulf states are politically illegal and in others are small and ineffective.38
Accordingly, the fear of eventual communist spread through the region, if not
contained, is not anticipated. The disruption of the security of the region is also
not in the national interest of the Soviets, especially since there are more than 70
million Muslims mainly located in the southern Soviet Union, which might be a
political source of resistance to the central communists in Moscow if it involves in

such disruption.3®

The political gains made by the Soviets in the recent years demonstrate the
strategic objectives of the Soviet in the region. The new image of the Soviet
foreign policy and behavior toward the region may emanate from the fact that the
Soviets feel more confident today that potential escalation of political instability
in the Gulf is not in the best interest of the Soviet Union. In any d&§é, fh6
outcome of the Soviet-Gulf relation will have a tremendous impact on Iowéf‘%ﬁé‘. the .

Gulf states’ perception of Soviet potential threat.

Whatever the ultimate rivalries, the supefpdwérs have demonstrated ©7-°
repeatedly over the past several years their common interests in the Gulf region. - i

The common interest in such- a specific arca as the imintcrruptcd‘acccss of.

internationai ships through the 1nternat10nal Strait Of Hormuz has becn reflcctcd

in a unified position between them at thc Thlrd Umtcd Natlons Confcrencc on the N

Law of the Sea where both supported the transxt nassage rcglme Wlthoutw-‘ -

coo_peratlon to maintain stablllty in the Gulf such common Ob_]GCtIVGS would not bc'

reahscd and ac}ueved Dcsp:tc the [cars gcnerutcd by outsxde mxlltary prescnccs in’

thc Gulf all of the rccent threats to thc securxty of the regxon and to the safety




navigation through the sea lanes have come not from the outside powers but from
indigenous political differences. The most dangerous of these threats originate

from interstate conflicts including territorial disputes.

B. Regional Threats to the Gulf’s Security

The threats to the Gulf security actually have emanated from within the
Gulf itself. In the last several decades there has been friction between the Gulf
states, either between the Arab and Iranians, or between the Arab Gulf statcs
themselves. The instability and volatility of the Gulf region contributed tolt_hCSC
tensions. The most significant threat to the stability is r¢lated to the unresolved
maritime and land boundaries. The most notable inter-state territorial disputes are:
those involving Iran and the United Arab Emirates [UAE] over the islands of Abu -
Musa and the Greater and .Lesser Tunbs, the Iraq—Kuwart boundary confhct and '
the Iraq-Iran conflict over the Shah-al Arab waterway 'Ihese terrrtonal problems;

may have been temporarrly frozen but have not drsappeared They have resulted .

in several armed conflrcts The erght year war between Iran and Iraq and the S

Iraq-Kuwait . conflict underscore’ thc ommously fragrle bases of tabrlxty m the_ .

region and unless frnally resolved ‘will remam the najor challenf'e to the sccurrty S

of the Gulf in gencral and to the frcedom af navrgatron 1n specx/rrc

(1) Conflict over the Abu Musa and Lhc Tunbs Islands
Although many conflrctmg clarms over . the de]rm/rtatxon of the offshor:

boundaries d4nd over the sovere:gnty o{ some 1slands ) 'e been resolved by tacr

undcrstandmgs or’ express umlatcral agreements, a number of tro:ublesome drsput(- 3
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still exist between the Gulf states4® The most significant unsettled case has
involved the Tunbs and Abu Musa islands between Iran and the UAE. These
islands hnve strategic locations at the exit of the Strait of Hormuz and contain
petroleum resources in the seabed and subsoil beneath its territorial seas The
Abu Musa is located about 32 miles off the coast of the UAE (Sharjah) and
approximately 40 miles from the Iranian coast. While the Great Tunb lies about 15
miles from the Iranian island (Qeshm) and about 40 miles from the Arabian
mainland, the Lesser Tunb lies only 20 miles from Qeshm island and 45 miles from

the Arabian side.4?

The jurisdictional dispute over these islands ‘erupted in 1971 when the -
Iranian forces occupied the three islands only one day before the British forces

withdrawal from the region.4®

The Iranian occupation of the Abu Musa island was made in pursuance of the.
'Memorandum  of Understandmg between the Shah of Iran and the ruler of,
Sharjah in 1971, However, no such agrcement ex1sted m the case of the Tunb :

islands.*”

Neverthelcss the Memorandum of Understandmg dld not rcsolve thc questlon of -

soverexgnty over the Abu Musa lsland between the two states though it recogmzed R

equal benel‘lt from the oil exploxtatlon and other related matters (scc Appcndlx,; LR

C).45 Accordmg to its terms "nelthcr Iran nor Sharjah wxll nge up 1ts cla:m to Abu‘n :

" Musa nor recogmze the others clalm ln addmon, 1mmed1ately al‘tcr sxgmng the

. agreement, both' of ‘the two states spelled out thclr l‘undamental dxsagreemcnt over
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the status of the island. The ruler of Sharjah at the time stated that "the

agreement was temporary and was an instrument for overcoming and preventing

bloodshed". The Shah of Iran also indicated that "we maintain our position that. .

the whole of the island belongs to us".46

The Iranian annexation of the three islands in the Gulf was based on
several arguments?  Apparently, however, it was primarily concerned with the
potential threat to the security of its shipping lanes through the Gulf. The Iranian -
government argued, among others, that because the islands are close to the Strait of
Hormuz, the freedom of navigation to and from the Gulf was dependent upon‘
control of the islands by a regional power committed to the stability of the region.’
It further argued that the flow of oil and goods through the Strait was a vital

interest to Iran as well as to the West which must be ensured by a regional power.18

The UAE and other Arab states strongly condemned Iran's action.#® At the dvcb:'tte.

of the United Nations Security Council, the Kuwaiti representative argued that

.Iran cannot adjust itself, apparently; to the undisputéd fact that~
these Jj:dands have always been Arab islands,. and - that the
continuation of free passage through- the Strait of Hormiuz is not .
only essential to Iran's economic life butalso equally essential and-
vital to Kuwait, Iraq and the other littoral states, of the Gulf the
Gulf is our sole economic lifeline."0

The Iranian claim of sovereignty over these islands has been legally: ';jcrvlltéd:t?.y"a:' :

number of Arab and mtcrnanon'\l Iawyers 51, In 'additi'on,' if is‘ WorthWhile'to'

cmphasnse in thls regard that thesc lslands have becn recogmzed as Arab xslands by

the British practlcc durmg the time of hcr control over the Gulf 5’ Wlth rcgard to
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the Gulf boundaries, a document from UK Public Record Office, dated 9th

September, 1938, indicates that

" .. Asregards Tunb, little Tunb and Abu Musa, the position is as
stated in paragraph 7 of your letter viz. in our view they belong to
our Arab proteges and must be excluded from the Anglo-Iranian Oil
Company's calculation. We note that this position is accepted by the
Company.. ,"88

Another letter from the British Foreign Office, dated 7th October, 1938, addressed _
to the Anglo-Iranian Company also affirms this fast.
". . . Nabiya Tunb, Tunb and Abu Musa are, in our view,

unqucstronable Arab and should be excluded -from the Companys
concession . , "54

The continuation of Iranian occupation of these islands has remained a major
irritant in Arab Iraman relatrons Follovving the overthrow of the Shab of Iran,
the new regime has shown no Qrgns of rehnqulshmg the 1slands T'be‘st‘atns of
these islands remains unrcsolved and will continue to be a potennal source off

conflict between Iran and the Arab Gulf states, JUSt as the conflrct over the :

sovereignty of Shatt-al Ardb boundary betwcen Tran and Iraq whrch lcd to armcd"

conflict for more than eight years.

2) The Iraq-Kuwait Conflict v .

The current problem of the Iraq1 occupanon of Kuwaxt is ev1dcnce of thc
consequences of unresolved inter- statc boundary confhct whrch poscs a greatl?
challenge to_ the: secunty ‘of the reglon as a whole.55 Thns crrsrs drd not erupt;

. suddenly, however, it goes back over haylfva ‘?Cnlu_ry_” ,‘ R
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In 1961, a few days after the declaration of Kuwaiti independence, the Governer
of Iraq, Abdal-Karim Qasim,' claimed that Kuwait constitiited an integral part of
Iraqi territory.5® The basis of Iraqi claim to sovereignty over Kuwait stemmed
from the fact that the Ottoman Empire exercised general sovereign authority over
Kuwait under the indirect administration of the governor of the Basrah Province.
As a result, the Iraqi government asserted that with the dissolution of that Empire,
after the World War 1, Kuwait must be regarded as a part of Iraqi territory.5? In
order to achieve this, the Iraqi leader threatened to use armed force to bring
Kuwait under the authority of Iraq. However, this attempt failed because of the

prompt response of the British military and then by the joint Arab forces5®

i

The validity of the Iraqi claim to sovereignty over Kuwait, historically and legally, :

has been refuted by a number of lawyers.® The Iraqi historical and legal position

in this dispute suffers from a combination of facts. Historically, the first
instrument aiming to determine the Kuwaiti frontier with Iraq was a treaty
concluded between the Anglo- Ottoman and Anglo-Germans in 1913. By thls treaty,b

Kuwait was regarded as an autonomous country undcr Ottoman dommatxon 60 Thc T

British practice in th¢ Gulf, after the Flrst World War, afflrmed thc soverclgnty of .
Kuwait and its frontiers. In 1932 the Iraq1 go.vcrnment, at that time undcr thc’v:‘
British mandate, recognlzed Kuwaiti boundaries whxch were determmcd in the
1913 treaty.6! In addmon the new Iraqi: government, whlch took control in. 1963 :
recognized the 1ndependence of Kuwait . and conﬁrmed the: settlcmcnt of the

borders as. defined in the 1932 Exchange of- Lettcrs bctwcen the two countnesﬁ?_ i

At that tlme, and dCSDltC opposmon from thc Iraq1 government, Kuwaxt bec'lmc a

‘mcmbcr of the Arab Lcague as. wcll as a membcr of thc Umtcd Natxons 63
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For these unequivocal facts, one author concludes

"It is abundantly clear from this examination that such a claim does
not stand legal analysis, simply because it is not a legal claim to
territory in the real sense of the world. Throughout the period
during which this claim assumed its seriousness = a period extending
between 19 June, 1961 and 8 February, 1963 - the Iraqi government
had failed to convince the nations of the world that it had a legally
valid claim to territory."64

Although the Kuwaiti government has declared, through official statements, -

that the borders with Iraq had been demarcated according to the 1963 accord, the
Iraqi Baathist regime that took power in 1968 has never recognized or accepted the
territorial status quo.f® Indeed, the Iraqi territorial interest in Kuwait was revived

in the early 1970s. The withdrawal of British forces from the Gulf and the

increased regional competition between the actiyc Gulf states enhanced the Iraqis:

long-term aspirations and intentions oOver Kuwait.” Duyc to these _significant -

political changes, the intentions of Iragis have shifted, however, from historical

and legal claims to overtly political considerations. A combination of factor§ -

constrained the Iraqi designs on Kuwait at that time. Iran, underthe Shah regime,.

maintained the balance of power in the region and prcvehted any unacceptable

changes of international boundaries in the region. It played a major role. in .l

preventing Iraqi incorporation of Kuwait or any significant part of its territory.

The Iraqis also suffered, militarily as well as politically, from the Kurdish._

separatist movement in the north of Iraq in the mid 1970s, and from thc; Wa_r

between Iran and Iraq whlch lasted for more than elg.h.t ycars. All'thcsc' chntﬁ-- :

3 forccd Iraq to restnct any hosnlc mtcntxon 1t may have had toward Kuwa

o .'Durmg that time, offxcxal and prxvatc Kuwams were deeply conccrncd about thcv_
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longstanding Iraqi ambitions toward them. During the Iran-Iraq war, Kuwait
provided political and financial support to Iraq. Perhaps the Kuwaiti government
hoped that by providing financial and other supports for Iraq, it could buy the
Iraqis’ goodwill.88 \hen these constraints no longer existed, the Baathist regime in
Iraq fulfilled its longstanding ambition on the 2nd of August, 1990 and annexed

the whole territory of Kuwait.

Several economic and political motives underlie the Iraqi ambition. Kuwait
is undoubtedly one of the Gulf states which contains vast petroleum reserves and
has invested large revenues in many countries which, in tu;n, makes it a very ;icﬁ
prize. There was the feeling within Iraq that Kuwait could be used tvo itm;rovethc '
Iraqi economy as well as become a political asset. In addition, Iraq had suffered
geographically, from its limited access to the Gulf waters. The Iraqi attention had:
focused upon the disputed islands of Warbah and Bubiyan, two islands located at:
the northern side of the Gulf, as early as 19516 Iraq claimed that the protection
of the main Iraqi port of Umm Qasr demand that it exercises control over these .
islands,%® The inadequacies of the Iraqi port systems underscored the necessity Of .
obtaining a deep water port through which ’its"(;il expo.r.ts could pass. :It -anvs:
argued, that the deep waters of these islands’¢ould provide an oil_tef.rcnina‘l‘ ktviilat
could be serviced by pipeline from the Iraqi mainland and provide .an extension of
the Iraqi coastline at the head of the Guif.% Thus, occupation of Kuw‘qit.z;voul{l.ﬁ",
solve these problems. TR a o FRURS . " :. <
" Apart from ‘the cconomic consideratiéné,_ :Iiad }iu‘ls‘ bec%;’;;igéel;ing_té bccomcthc

undisputed leader of the Arab world since the isolafiori:"'gbf Egypt as a ‘rjc'sliltf“f t
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conclusion of the Camp David Accord with Israel in 1979. The occupation of
Kuwait is viewed as a way of further enhancing the Iraqi position in the Gulf
region and in the Middle East as a major power. It is now, as it never was before,
clearly the dominant regional military power. There is no plausible regional
counterforce that could impose limits on Iraqi longterm ambitions in the Gulf

region.

It is hard to set precise and confident limits to Iraqi interests. Yet the
combination of these factors clearly point to the fact that a possible Iraqi
withdrawal from Kuwait would not resolve this crisis or preserve the security and
stability of the region. The Iraqi territorial disputes with its neighbours are not
the only source of instability in the region. Another is linked with the Iraqi
political aspirations to control the whole area especially with the disruption of the

balance of power in the region since the beginning of the 1980s.

3 The Impact of the Iran-Iraq War and the Vulnerablhty of the Stralt of
Hormuz - :

In addition to the potential threats alfcady examined; the armed hos'tilitie‘s‘

among the Gulf states themselves pose 2 major regional challenge to the freedom of

navigation and to the stability of thc reglon. “The special stratcglc vulnerablht:cs RS :

of the Gulf create another set of factors that shapc thc stablllty of the rcgnon.

The Iran-Iraq War provided a tangxble 1llustrat10n of thc scnousness of thrcats to.;,v

the sea lancs and thcxr potennal xmportance m any futurc confhct. Thc Gulf \Var

showcd ‘that therc are 50 many possxblc forms of rcstnctmg mtcrnatmnal shxppmg
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In addition, serious questions h'av;; been asked about the legality of naval activities
of belligerents at sea. particularly as they affect neutral shipping in the Gulf.
This is especially true since the Gulf is regarded as the largest source of the
world’s oil and interruption to transport would have a devastauting affect oh: the

world’s energy supply.

Prior to the Gulf War, Iran and Oman were responsible for protecting the Strait of

Hormuz and the sea lanes. In the mid 1970s, they agreed on the joint defence of

the navigable sea lanes in the Strait”® At the Third Conference on the Law of tha. -

Sea, Iran supported the concept of semi-enclosed sea.”* This concept would have -

involved naval supervision by Iran as military protector of the Gulf. ¥ However,

due to suspicions concerning the intent of Iran’s maritime policy, and its attempt8

to control the Gulf area including the Strait, none of the other Gulf states:
supported this proposal.™ Nor was this concept accepted by non-littoral _navzlal’a-'

powers since it would establish a precedent in international law that could be-

extended to other closed or semi-enclosed seas.™

The question of protecti@n. of the freedom of'navigation-was highlighted :’.f,

during the Iran-Iraq War."5 The safety of mtcrn_atxonal trafflc through thc Strzut T

was . the sub;,ect of international . concern  when thc war extendcd to thc Gu'

waters. Threats to block shxpments through thc Straxt were constantly bemg madc c

Throughout the Gulf War, Iran in partxcx'lar thrcatcncd a de facto closurc of the ‘

Strait and announccd that_ it coul»d‘,eamly‘ shut thc Stralt to ;ntcrnatlonal shxppmg.




However, due to the geographical character of the Strait and.the lack of military

capability of Iran, many analysts had concluded that the actual permanent closure
of the Strait was not possible? In addition. a de facto closure of the Strait would
have been a direct challenge to the international community, particularly to the

maritime powers who had affirmed their intention to keep it open.™

Although such actions had not been carried out, the Gulf War revealed the serious
vulnerability of the Gulf sea lanes. Both belligerent States relied on certain
unlawfnl activities to reach the same goal of frustrating the free flow of oil and

other supplies out of the Gulf, without blocking the Strait physically.?®

Through the hostilities, the warring States proclaimed war zones in wide areas of
the Gulf waters.  Pursuant to customary international law; war zones are
permissble in times of armed conflicts.8® Yet this right is not absolute. Exclusivev :
war zones can be justified only if they are. 1mplementcd m a rcasonablc manner,

where the width of the zone, the degree of control and the convcmence to ncutr'\l

vessels must be observcd 81 Both sxdcs had dlsrcgardcd the- pnnc:ple of
"reasonableness” as a prerequisite for the legalxty of such act:on cspecxally‘wnh )
regard to neutral shlps 82 In-addition, neithér sldc had made any provxsxon for the

safe route of passage, nor did they recognize the nght of free navxgatnon for :

neutral merchant ships, or show any concern for the safety of merchantmen.® " .

Many merchant vessels under’neutral flags were hit‘eithei‘ inside 'or"out‘si‘dc .the")‘
cxclusxve ‘War zoncs dcsngnatcd by thc bcllxgcrents 8 At&acks on ncutral shlppmg- .

~occurred also in othcr parts of the Gulf waters and m thc Stralt of Hormuz as




well8 In addition, since no Iraqi vessels were' allowed to navigate through the
Gulf sea lanes, Iranian attacks were concerned excluswely and dellberately on
neutral ships of third parties transmng to and from non- partlcrpant Gulf states.se» ‘

The Iranian attacks occurred even after exercising its right of “visit and search”?"

Such naval activities agalnst commercial shlpplng, both within and outside the pr "

proclaimed war zones, were charactensed as lllegal and a vrolatron of the nght of :
transit passage.88 The rrght of neutral merchant shnps to navxgate on the hxgh seas - ‘_'
and in strait used for. mternatronal navxgatton 1s a fundamental principle’ of the

law of maritime warfare. This right cannotv be impeded pu'rsuant'to 'customaryk

international law.8? The UN qecunty Councﬂ affu'ms the prmcrplc of the nght_ -

of free navigation and commerce in mternatlonal waters and. sea, Ianes.9° The‘

Sccurrty Council condcmned the attacks by both bellrgerents on neutral merchant'fvﬁ =

ships and artrculated that there be . no mterfercnce thh shrppmg to and from thev"‘
countrres not partxes to the confllct

The mines lald mdrscnmmately throughout a large portlon of the Gulf waters

were yet another xllegal actxvxty Laymg m'nes lS one of the most senous hazard o

to the movement of oxl exports and other supplres espec1ally m encloscd or sem
‘enclosed seas."1 A number of mmes appeared m thc Gulf shrppmg lanes causmg:

damage to neutral vessels durmg the hOStlllthS.g_z ‘

“The types of actrvated mrnes that wcre used m the Gulf War are*proh’ibited"




which laid the mine~.~'The type of mines that were laid in the international
shipping lanes in the Gulf with the specific intention to disrupt and damage

neutral shipping are said to be interference with the customary frdcdoxitz of

navigation and violated international law,95

" ..., if a State lays mines in any waters whatever in which .the: °
vessels of another State have rights of access or passage, and fails to
give any warning ¢f notification whatsoever, in disregard of the
security of peaceful shipping, it commits:a breach of ‘the principles . .
of humanitarirn  law underlying -~ the ~specific ' provisions  of ~
Convention No. VIII of 1907."9¢ Gt T -

Although the free navigation to and from thc Gulf had rclatlvely contmucd durmg o

the war, the practice of the warrmg Statcs has dcnonstratcd “the mherent’

vulnerability of the Gulf sh1ppmg lanes and the - 1mpact of thxs ‘on mternanonal :

trade. There 1s no reason to assume however, that’ such mxlxtary operatlons m .a ‘

limited area such as the Gulf watcrs, w111 rcm’nn mef fcctxve m future confhcts 01",,] i

that free navigation wxll remain unmterrupted

The fact is that the Gulf states arc dependent on a relatxvely t‘ew avenues t‘or sea

communication. The Gulf-sea lanes a"é es sentlal to the functloning of most Gulf_ :

states. They are dependent on the, free flow of both tankers to move oxl out of the

Gulf and- bulk imports. It is also v1ta1 to thc economxc health of 011 consummg»r .

i

countncs that the sccurlty and safc y of thc tankers movement be mamtamcd and_;

unmterrupted through this arca, part;cularly m long term confl:cts Thus, frccdom

‘of navxganon through. the. Gulf shlppmg lanes 1s fundamentalk to’ sluppmg

;al of this’ rxght mtght havc dcvastatmg.consequenccs f e

‘ opcratxons_ and any de

" intercsted states.
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CHAPTER V
CONCLUSION

The economic and polmcal- trategrc 1mportancc of the Stra:t of Hormuz 1s'

self-evident. Any policies applying to vessels leavrng or entermg the Straxt have an _' i

impact on the world's economic order. If passage is hampered, the effé(’t would be

felt throughout the world. - Thus, rt is 1mportant to all States, both 11ttoral and non-i"'

littoral, that the freedom of passage should undoubtedly be ensured In fact the - '

unimpeded passage through the Stralt of Hormuz should be pamcularly consxderedl_

by the States bordering the Stralt because they "are more dcpendent upon'_“-r‘:

- unimpeded, low-priced transrt than the ma jor marmrne: powers,»especxally where‘r

exports are the major source of natlonal mcome"' T

Srnce there is no regxonal legal regrme governmg the passage through the

Strait as well as the uncertamty surroundrng the general legal norms thh regard to‘

'passage through mternatxonal st:axts, the concept of transxt passage would be m the‘ .

Strait of H.Ol'lnl]L

From the reactrons of the Iraman and Omam governments, rt seems tha :




indicated, ships and aircraft, both-military and merchant, exercising the right of

transit passage are bound to refrain from the threat or use of force against strait.
States which may violate the principles of international law embodied in the UN
Charter. In addition, the obligation to refrain from any activities other than those. -
incidental to their normal modes of continuous and expeditious transit indicatesv‘
that any activity threatening a strait State would render ships or aircraft under the
general regime of ‘innocent‘passage’, and in extreme cases, straits States action
might be justifiable on ﬁle ground of the right‘of self—defenee. The naval.
provisions under the regime of transit passage rcprcsent a carefully balancedk'
compromise between the maritime powers’ 1nterest and the legltlmate natxonal o
interest of "thebstrait States. . Passage. of mxhtary vessels through mternanonali
straits is by no means offensive to the sovereignty or the security inte}rest of strait. :
States! In fact, it could be of political benefit because: ’ |
"It kecps the littoral States bordermg strarts with great strategrc-‘"'
value out of the vicious circle of escalation in"times of ‘tension and
“crisis. If transit through such straits were sub_u.ct to the discretion
of the coastal States, they would unavoidably become involved, even:

if the drscretlonary power were to be exercrsed evenhandedly "2

On the other hand, - marine sal‘ety and pollut:on control 1s also protectcd

under the Conventlon generally and partxcularly under thc transxt passagc concept‘ . :

The duty to comply with 1nternat10na]l safety and pollutlon standards k“i’

indepcndent of coastal legislatron The rmplcmentatron of such lcgrslatron 1s to:

give drrectly enforceablc powcrs to stralt States authorrtres The exercrse of:"
cnforcemcnt Jurrsdrctron in case of pollutlon causmg or threatcmng ma jor
pollutron, mdrcated m artrcle 233 as . well as other relevant provrsrons, may b

evrdence of a general undcrstandmg that enforcement _]UHSdlCthﬂ 1s obt' na

bR jthe str:ut States., o




These benefits. however, "are linked with the prohibition of any-

unreasonable attempt to hamper or impede the right of transit passage or any

attempt to discriminate among foreign ships by the strait States.

Thus, it seems that‘ the transit passage concept is the bcgt regime app_lica.ble

to the Strait of Hormuz. The reservations méde by Iran and . Oman gre""

incompatible with their desired intentions to settle the legal regime of tho Strait,
The signatures of both States are hoped to be followed by their'r_atifica;tion aswell
as by the other Gulf States who have not yet ratified the Conve;ltiph.' Thrsdesue
will promote the stability of the legal status or‘_{he Stroit in ‘bortieﬁlar;’ and dohie\;e

a body of rules for using the sea whose lcgitimaey is globally rercognizbed.s',‘ v

In addition to the uncertainty of the legal statu“ Of thc Stralt of Hormuz,.‘
the danger to mternatronal shipping and to ‘the polmcal stabrhty add 2 newf’;
drmensron to the securrty needs of the navrgatlonal channel and to the Gulf reglon“:‘;
as a.whale. Tt is cv1dent that the mamtcnance of passage through the Gulr waters?
is inseparable from the political stability of the Gulf regron Any threat‘to thc_ e
freedom of navigation is a direct threat to the Gulf Statcs Stablllty As We havef"" R
observed the rcal challengcs to. the stabrlrty of the reglon and the safety of )

om within the regron rtself Varrous underlymg threats to

- the Gulf ' security, include: the threat of hostxhtres over conflrctmg terrrtorral
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interference with international shipping transiting the navigational channel in the

Gulf waters.

In the Gulf area, territorial disputes are viewed as more politically
destabilizing. They represent precisely the kind of threats to the security of the:
region since some Gulf States resort to military force to settle their conflicts rather
than use peaceful means. Further, expansionist claims might be Vi_ewed not’ only als‘ .
attempts to acquire further economic and strategic resourcovsf,"li)‘urt géncréliy as part

of the currency of the international politics of some radical @ulf States.

Because of the particular characteristics of the @ilf reéion and despite the
increase in political turbulence across the regit)n,rmai‘l'ly obsotttérs ,vha‘vc' conte toi‘ :
regard the formation of an indigenous security arrangemoht a‘s;'ithe most :effcct:iy'c
means of creating a legal regime govcrn}i_ng' mafitim'o secority ascwell as _coptainAvir‘\g:

Qulf differences.

Collective security among the Gulf States ls, of. course, a durablc goal“ -
However, such rcglonal collaborauon cannot be prcdnctcd —thh the rooted‘
ideological and pohtmal dlfferences among the Gulf Statcs“ The detenoratxon of’j‘
relations between them as'a result of rooted hostxhty is one overndmg factor"_"v
which reduces any prospect of such cooperatlon at: least in thc:near.future."
Furthermore, the cxperience of the Gulf crisis serves to hlghllght the ltmltcd

ut111ty Of b11atera1 and multilateral efforts for conﬂlct managemcnt whcrc thosc :

states mvol.ved in dlsputes remam unrecoptxve to such cfforts ThlS 1s cx'tctly why,'-‘.

thc oftcn-stated xdeal of local secunty coopcranon has faxlcd to datc
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What could be done to maintain stabiiity in‘t‘h‘c_rcgron and protect ‘the

safety of navigation through the Gulf Sea lancs? ‘Con.'sidering' the magnitudc'of
the major powers’ interests in the region, mcludmg the other 011~consummg natlons, :

along with the absence of any grounds for reglonal frameworks for collectlve

security arrangement, it is more concrete and perhaps more practica_blc_to create a e

common patrol authority. This would guarantee frcedom'bf na\;igatibn ’thrvou.gh‘

the Gulf Sea lane to all states and provide a kind of protectton to thc stablhty Of_:l‘;

the region in general. To achieve this goal, all the 1'1terested f'xternal powers

should participate in this measure, 1nc1ud1ng the major Dowers Thc v1tal economlc SR

and strategic importance, not only to the Gulf States but also to the mternatlonal

community, necessitate the 1mmed1ate establzshmcnt of such a measure Collectrve'

cooperations between the mterested and capablc external powers m protectmg the e

Gulf Sea lanes are expected Thrs is especxally true smce none of the m_tcrested N

states would beneﬁt from the dtsrupnon of mternatlonal shlppmg or thc,

destabilization of the reglon However, glven the great susprcron and sen51t1v1ty of
some Gulf States about the f orexgn powers mtentlons and presence m the regron, 1t ’

i would be practlcable and ct‘fectlve that such a common patrol authouty opcrate

drrectly under the auspxces of the Uthu Natlons.b Thc creatxon of a Common

'Patrol Authorrty would hopetully reduce local dxfferences partrcularly in; trmes of'

) cnsxs, and mlmmrze tensrons between the Gulf States. It would also make thc Gulf
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APPENDIX A: The P051t10n 0f ‘the Gulf States Towards the Conventlon on
the Territorial Sen and Contiguous Zone.

Done at Geneva on 29 April, 1958..'.

States Signature ‘Ratification

Irail.‘)‘:‘ ' o S Yes 2‘$"May,‘l_95"8 No

; Saudi Arabia | o v o |

Bahrain

Iraq

Oman

Qafcr v
. United Arab Ex-r_xirates

-Kuwait

“Source: Mult:latcral Trcatlcs Deposxted w1th Thc Secrctary Gcneral /(New
. Umtcd Natxons Publlcatnon 1988), Salcs No. E 89 V.3, at 729
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Concluded at Montego Bay, Jama:ca, on 10 Dcccmbcr 1982

- S‘ig.na'tur.c : ,Raiificatiqh":‘

Bahrain ‘ 10 Dec 1982 ".»3‘0 'Méy 1‘9_85 :
Iran .:,10 Dec. 1982 vf,‘ijN@‘i? : e
Iraq 10 Dec. 1980 o ij“3‘('):Ju1}" 1985
Kuwait , 10 DF?- }982. ; 2May 1986 e

- Oman '1my*;1985‘ CiNe

Qater T  '3‘5.27 Nov. 1984 g
Saudi Arabia 7Dec. 1984

" United Arab Emirates 10 pg_é,, 1982

+ Source:

Multllatcral Trcatxes Dcpos:ted thh Thc Sccretary General (Ncwb Yor
Umtcd Natxons Publncatlon 1988) Salcs No E89 v 3 at 753-754.

The Position of Gulf States Towards the 1982 Convention




APPENDIX C MEMORANDUM OF UNDERSTANDING BETWEEN. IRAN AND
SHARJAH, 1971

Neither Iran nor Sharjah will give up its claim to Abu Musa nor’ 1ec0gmse the o
other's claim. Against this background the followmg arrangements wrll be- made

1. Iranian troops will arrive in Abu Musa. . They w111 occupy areas the extent
of which have been agrced on the map attachcd to this mcmorandum

(a) Within the agreed areas Occupled by Iranlan troops Iran Wlll have S

- fell Jurrsdxctxon and the Iranian flag will fly.
(b) " Sharjah will retain full jul‘lSdlCthﬂ over the remainder of thc 1sland

The Sharjah flag will continue to fly over the SharJah police post on . :

" the same' basis as the Iraman flag wrll fly over the Iraman mllxtary
quarters B L L : o R

Iran and SharJah rccogmse the breadth of ‘the rsland's terrrtorlal sea as o
twelve nautical miles. AR

Exploitation of ‘the petroleum resources of Abu Musa and the sea bed and
-subsoil beneath its territorial sea will be conducted by ‘Buttes Gas & 011
Company under the existing agreement” which it be accapiable to Tran. '
Half the governmental oil resources hereafter attributable to the said
exploratlon shall be paid direct by the Company to Iran and half to SharJah

The nat1onals of 'Iran- and Sharjah shall have equal rrghts to
territorial sea of Abu Musa,_ o

A f1nanc1a1 assistance- agreemcnt wrll be srgned bctween Iran and SharJ

Source: Alx, El- Hakxm The Mrddle Eastern States 'md the Law of the Sca (New
S York: ' Syracuse “University Press, 1979), 208 S.H. Amm Internatronnl

Afrrcan Studres Press Lxmxted 1981), 222,






