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(i) '
ABSTRACT

The Elghth Amendment to the Irish Constitution elevated the nght to hfe of the foetus, ,
to the status of a consututmnal right. The 1mphcauons of thxs development for Insh

women are used in this thesis as 2 starting point to illustrate the need for a right to self-

determination for women as a -social group. As a 'count'ry'with a democratic-

govemment and a codlﬁed bill of nghts Treland is squarely w1th1n the hberal legal
tradifion of ri ghts ThlS background together with the absolute prohlbmon on abortlon, :
and the powerful posmon of the Catholic. Church asa TEServoir ox conservanve beliefs,

makes Ireland a partlcu\aﬂy strong example to 111ustrate the need fora nght to self- o

determination for women.

iz

A constitutional right to self-determination for women as a SOcial group'would aimto

return to women the power to define and create the institutions and structures cf soc1ety ™

under which they 11ve, at both the pubhc level of governmcnt and the pnvate level of

' famlly and the day to day llves of women ThlS the51s attempts both to delmeate the e

‘ theoretlcal outlines of thls right and suggest how such a nght can be used to engage L

with law to advance the posmon of women._ - ;‘ L :
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CHAPTER ONE

THE PROBLEM DEFINED; THE ABORTION INFORMATION CAMPAIGN IN
IRELAND

A, Introcuction.
The Eighth Amendment to the Irish Constitution gave consﬁtuﬁohal protection to the
right to life of the foetus. In this thesis, the background to this amendment and the

subsequent litigation to enforce it are taken as a starting point to illustrate the need for a

right to self-determinafionfor women as a social group. As a country with a demodfatic
legal form of government, and a codified bill of rights, Ireland is squarely wi;hin thc
liberal legal tradition of rights. This, together with the absolute prohibiﬁoﬁ on ﬁbbrtion,
and the powerful position of the Catholic Church as a reservoir of conservative ‘b'eliefs, ‘
makes Ireland a particularly strong exafnple Ito illust;ate the need for a new type" of
right. This thesis is an attempt both to delineate the theoreﬁcal outlines of this zjght and
suggest some practical applications to the Iﬁsh ‘expgrie‘nce with thé provjsiori of

abortion.!

Why is a new type of right necessary? The ansWer—to tIﬁs question lieé i'n the inc‘ré’asing ‘
disiilusionment of both feminists and social actmsts with nghts and thelr capac1ty tok, -
effect social change. One of the most strmgent crmques of nghts cemes from crmcal i
legal theorists, influenced by Marxist cnt1c15n of law hterary theones of languaoe and’ e
deconstrucnon. They argue that rights - are essentlally mdetermmate are. m theory i

‘ calme]na of a mynad of dlfferent mterpretatxons but are m practlce 1nterpretcd to“k

1~ References to Ireland in thls thes1s, unless otherw1se stated, “refer to the S
" Republic of Ireland which was created in 1921 from 26 of the 2 countles of the 1sland
..~ of Ireland whxch was formerly a Bntlsh colony T




advance the interests of the ruling classes. Any advances gained by engaging in tights

struggles are at best co-optive or illusory. The use of rights as a method of achieving

social change 1s therefore completely rejected.?

Feminists disillusioned by the capacity of rights to secure gains for women have also
been critical of rights.> While some feminists have adopted the approach of critical
legal theorists and rejected engagement with rights, Judy Fudge being the best ¢xample,
others have not abandoned rights, but attempted instead to reformulate rights concepts
or institutions deciding rights claims. While uccepting the C.L.S. critique, 'the latter
have recognized that experiences with rights depend on the perspective of the viewer
and for those historically excluded and deemed other, the acquisition of rights canbe
very important, marking a symbolic shift from victim to self-determining actor. These
writers point out that rights have advantages other than short-term litigational success
and that the symbolic value of the acquisition of rights must not be underestimated.4 As
Scheingold writes, V
"the mobilizing capacity of rights may be more significant than

whether litigation provides a secure mechanism of achieving and
enforcing social change."$

A second reason why feminists and minority critiques of rights do not abardon the use

of rights completely is because of the importance of-faw as a source of power and a site

2 See Amy Bartholomew and Alan Hunt, "What's Wrong With Rights." (1990) 9

Law and Inequality 1; Judy Fudge, "The Public\Private Distinction: the Possibilities of

and the Limits to the use of Charter ngatxon to Further Femlmst Struggles " (1987)

25 Osgoode Hall Law Journal 485. .

3 G. Brodsky and S. Day. Canadian Charter Equality Rzghts Jor Women One’ "=

Step Forward or Two Steps Back. (Ottawa: Canadian Counc11 on the Status of Women .

1987) ‘ i
4 Patricia Wllllams "Alchemlcal Notes: Reconstructmg Ideals from e

~ Deconstructed Rights. " (1987) 22 Harvard Civil Rights Civil Liberties Law Revtew
403;Elizabeth Schneider, "The Dialectic of Rights and Politics: Perspectives from the -~
Women's Movement." 31 988) 61N.Y,{' Law Rev. 589 ; Carol Smart "The Problem of :
nghts” in Feminism and the Power of Law, (London: Routledge 1989) o

Quoted in Bartholomew and Hunt, supra, note 2, at 53,




of struggle. Law is used not only to. advance reforms, but to reinforce reaetionary

values. Since legal rights are the instrumentsused within that discourse, feminists may
have little choice but to engage with rlghts. To quote Bartholomew and Hunt again
"Most social and political movements that have arisen since the o
late 18th century have articulated their goals as rights claims ...
and have emphasized either (a) law reform strategres designed to
transform rights claims into legally recognized and potentially
entorceable rights claims or (b) "litigation strategies” employing
-court action, either defensively or aggressrvely as'a-means of
advancing nghts clarms"ls
As the Irish experience with abortion information 1llustrates feminists may not have
much option but to engage with law. Abandoning rights in the face of these challenges - k
becomes completely unrealistic. In addition it ignores the measure of success which the

. use of rights does actually have.

This thesis is based on the assumption therefore that rights arevimportant, and that the

better approach is to recognize existing defects and try'to reeonceptualise rights. Thisis -

ot to say that individual rights are not lmportant in certain circumstances. What wlll !
be argued here is that a shift to group .i'rig'htsrather than individualrights for womeﬁt T
will have a significant 1mpact on the effectiveness of rights.. There is no c1a1m that alli :
women's problems can - pe solved by a recourse to nghts lmgatmn nor that the
reconceptualrsatron of rights can solve all problems wrth rrghts. Nerther 1s there anyf 4

claim that the conclus1ons in this thes1s are valrd for other cultures or systems apart for' '

western lrberal democracres. Given these 11m1tat10ns however, my contentron IS that' i

modrfyrng the exrstmg structure “of nghts to create a nght to self determmatron for‘\'.‘ e
wormen as a soc1a1 group w1ll overcome many of the lnmtatrons mherent in the structure_:

o of lrberal legal nghts, enable a broader vrew of the pos1t1on of women 1n soc1ety o be "

, taken a.nd thus enable nghts to be used more effecnvely to change hfe for women.

_Ibkid.' éxt 56.




In this chapter the background to the eighth amendment to the Irish Constitution
protecting the right to life of the unborn, and the litigation which attempts to enforce
this right, will be used to illustrate the defects of existing conceptualizations of rights.

The following themes will be drawn out and developed,

Firstly, the invisibility of women during the amendment campaign and in the High
Cart and Supreme Gaxt judgments despite the fundamental nature of the right to

reproductive control for women will be examined

Throughout the whole series of events which obvrously effects the whole posmon and
future of Irish women, therr 1nterests and views are not discussed. The amendment
campaign became a questronlng of the relatlonshrp between Church and State, the
power of the Catholic Church vis-a-vis the Protestant Church and the mﬂuence of the
Amendment on the future unification of Ireland There is llttle conscrousness of

women as a group of people with needs and 1nterests

This continued throughout the litigation on information about abortion. Atno 'p'oint is it
'apparent that the perspectrves of the women who must live wrth the day to day

consequences of the rulmgs, are taken mto account The frammg of the 1ssues as-

abstract and competrng 1nd1v1dual rights is put forward asa cause of thrs mvrsxblhty It‘v o

w1ll also be argued that even wher ‘an attempt 1s made to consrder women s needs and
mterests, the structure of mdwr-(ual nghts prevents thlS bemg done ina manner whrch

represents women's actual expenences

: Secondly, 1t is argued that deﬁmng the 1ssues as a contest between two holders of

1nd1v1dual nghts the foetus and the mother farl*’ '_ represent the reahty‘ of the.power:




struggle taking place in Ireland. This conflict is more clearly seen as one between two -

groups, that is feminists and reactionary forces centered around the Catholic Church. It
is also clear that the Catholic Church, which comiprises both the clergy and the laity,

operates as a cohesive and unified node of power in Irish Society. Its ideology is’

incorperated into law through a combination of explicit x.ghts and the interpretation of
natural and constitutional rights by a judiciary which has largely intemalized Catholic
values as natural. On the other hand women are a powerless group, suffenng from low
status, often poor, and often divided from one another. It u; these groups, the
patriarchal Church and women themselves, who have been struggh'h‘g redeﬁne women,

gither as equal to a foetus, or as people with a capacity to mdke their own d'eeisions,k to .

be; self-determining. In order to redefine ourselves both within and outside the 1aw:.,,,

women also ..eed to have a group right to self-determination. -

B. The Theoretical Background to_Constitutional Rights.

The amendment and subsequent litigation - involved ' two 'uses - of nghts, to use .

Bartholomew and Hunts formulatlon the uansformatmn of a clalm toa nght tolife for -

' the foetus into a constitutionally recogmzed right, and once that was achleved\, ht.watlon'

to enforce the right. The pro-hfe amendment campmgn led to the adoptxon of Artlclev

40.3. 3 into the Irish (‘onstxtutnon which prov1des that

"The State acknowledges the right to life of the unborn and with’
.. due regard to the equal right to life of the mother, guarantees in
its laws to respect and as far as prachcable, by its laws to defendf
and vindicate that nght" ' : :

7 The Irish Constitution, Bunreacht na hElreann, was adopted by the Insh people
“in1937. It is similar in style to the Canadian Charter and the U.S. Constitution in that
‘it sets - out “the powers- of the’ €xecutive, judiciary “and ‘the legislature, -and has:a

= comprehensive bill of rights interpreted Dy the’ judiciary. Special procedures: are.

Tequired for its amendment, namely that a proposal for amendment be passed by both




This right was not always given constitutional or even legal protection in Ireland. At

common law, procuring an abortion before the foetus quickened was no: a criminal
offence; after quickening it was simply a misdemeanor. Lord Ellenborough’s Act of
1803 made the procuration of the abortion of a quick foetus a capital offence. The
legislation which made abortion at any time a felony, was the Offences against the
Person Act 1861 (U.K.) ,which was also applicable to Ireland as a part of the United
Kingdom at that time. It remained on the Irish statute books following independencein

1921.

The combined effect of sections 58 and 59 of this Act make not only the woman
herself, but anyone who attempts to help her ‘procure a miscarriage’ subject to
considerable penalties,? Although this legislation was a completely unqualified

prohibition on abortion, by the 1980's Trish pro-life intereStS sought strongér measures.

Watching developments in other countries, these groups fea.red either the repeal of the

1861 Act, or a liberal interpretation of the constitution which would allow abortion in

certain circumstances. Developments in the U.S. and Irish Supremeé Courts were seen -

houses of the Oireachtas (Parliament) and submitted by referendum to the decision of
the people _ - s

8 Section 58 provides that ~ ““Everywoman, being with child, who with intent
to procure her own miscarriage, shall unlawfully administer to herself any poison or
other noxious thing, or shall unlawfully use any instrument or other means whatsoever - -
with the like intent, and whosoever, with the intent to procure the miscarriage of any -

woman whether she be or not be with child, shali unlawfully administer to her or cause =

to be taken by her any poison or other noxious thing or shall unlawfully use any -

instrument or any other means whatsoever with the like intent shall be guilty of felony,

and being convicted thereof shall be liable at the discretion of the court, to be keptin'. -
. penal servitude for life." : e e

. Section 59 of the Act provides that "Whosoever shall unlawfully supply o procure any
. poison or any other noxious thing or any instrument or thing whatsoever, knowing that = ="

the same is intended to be unlawfully used or employed with intent-to procure the

miscarriage of any woman, whether she be or not be with child shall be guilty ofa- =~

" misdemeanor. .




as evidence of a swing in this direction,® Securing constitutional recognition of the right

to life of the foetus was seen as a way of preventing this development.

Irish feminists had been discussing abortion since Irish Women United came together in
1975, although it was still a divisive issue at that time. A Woman's Right to Choose
Group was formedin 1979,and set up the Irish Pregnancy Counselling Center in 1980,
which included an abortion referral service. To counter the rights claim made by pro-
life forces, this group also began to assert a rights claim, that of the woman's right o

choose. 10

There were two groups therefor seeking to redefine the role of women in Irish society,
both articulating their demands in terms of rights. In order to understand the
signifigance and implications of these demands, the theoretical basis of rights must be
understood. Rights claims draw on the classical liberal vision of rights rooted in the -
liberal democratic theories of Hobbes, Locke and Hume. With the decline of theories

of legitimation based on divine obligation, these general theories of social and political |

life sought to provide a new justification for the problem of political obligation and the |

power of law,1! The social contract was one solution to this problem. It was arrived at
by reducing society into what were percéived to be its constituent elements, self-
moving, self-directing individuals who ceded some-power to the state in return fora

9 Roe v. Wade 410 U.S. 113 (1973) and Griswold v. Connecticut 381U.S. 479 -
were widely known in Ireland at this time. Mc Geev. Attorney General [1974] TR.. -
284 had used the protection of the personal rights of the citizen in Article 40.3.3 to
imply a right to merital privacy and from there the right of mamed couples to use -
contraceptives, the anortatlon of which had previously been illegal.

10 The Woman's Right to Choose group had their Tirst public meeting in 1981, For '

a more detailed discussion of the work of feministsin Ireland see Ailbhe Smyth (ed) -
"Feminism In Ireland" special issue of (1988) Women s Studies International Forum, -
351: Mary Daly, Women and Poverty. (1989 Attic Press) at Chapter 7.~ -~ '
11 For a critique of the social contract theories see C, B. McPherson, The Political
Theory of Possessive Individualism. (Oxford, Clarendon Press 1962) and Carole -

Pateman, The Problem of Polztzcal thganon A Cnnque of Lzberal Theory ( Wlley &,*’ i

- Sons: 1979)




measure of stabrlrtv, and in return assumed legal and political obhgatrons to ;
themselves. To make sense of the somal contract however, one must, as McPherson

points out

"be. able to postulate that the mdtvrduals of whom soc1ety is
composed see themselves, or are capable of seeing themselves as
equal in some respect more fundamental than all the respects in
which they are unequal ... because so long as everyone was
subject to the determination of a competitive market, there was a-
sufficient basis for rational obligation of all men to a political
authority which . could: maintain and enforce " thz "anly poss1bly
orderly human relations, namely market relatlons ! 12 s

Without this equality 1nd uddals would not cede power to the state but would seek to ,
assume power themselves Whrle the egahtanan nature of socrety was an advance on Do

divinely ordained hrerarchles of subordmatron, it lead to 2 view that the only threat to‘

the individuals freedom and equallty was not other equal mdrvrduals but tne excessrve_
power of the state. Legal rights were necessary therefore to protect the rndrvrdual and."
were used to erect a. metaphoncal *fence' or zone of pnvacy around the md1v1dual

within Wthh the state had no power. .

The theory of self-assumed oblrgatlon necessrtated however a vrew of the 1nd1v1dua1 as;‘ L

an abstract separate entrty, apart from other md1v1duals and socml relatronshlps, that is: G

,pre—exlsurg obllgatrons whrch mrght compromlse-hrs freedom Pateman dlscusses the

B '1mplrcauens of this view,”

"If the individual is seen in the abstract in- complete rsolatlon ;
from other beings, then all * his' Judgments ‘and-actions are based
" solely.on his.own subjective vrewpomt--what ‘'other -viewpoint is"
there. for such a creature? That is to say, . the  individual's:
‘reasoning. will be entirely self-interested; he will act if, and onl
if, he judges it to be for the beneﬁt nﬂ’"hlmself and -his
. property."B -

. Ibid, at Chapter 2.
: Ibtd at2s,




The view of the individual as abstract also facﬂrtates a decision making prec.rs "'here

facts are abstracted from background, context and sociology, and broader goals and -
values become invisible as litigants are assumed to act solely for their own private and
self-interested ends.!* The conclusion can also be drawn therefore that rights, as the

property of the individual, will also be used only for the benefit of the individual.

In liberal democracies therefore, where law is legitimated by the soeial eontract legal
discourse has a world view based on these theories, and sees the world as d1v1ded 1nto‘ '
two spheres, public and private, with the 1nd1v1dua1 soverelgn wrthm the pnvate
sphere. The courts are then seen as ‘neutral arbltors protectmg the pre—exrstmg nghts of

the individual from intrusion by the state and restonng the status quo ante when these

rights are interfered with. Wa]sh T summanzes this view perfectly in S.P.U.C. P U C.’ v. p

Coogan,

"The Constitution commits to the Judlc.al organ of govemment
the ultimate guardianship . of the Constitution and ' of - the.
vindication of the rights whrch are eltht‘r guaranteed by 1t or

conferred by it"1 g

Also apparent in the Judgment of Hamilton P., is the conceptlon that nghts are mherent
in the individual and that the court is merely protectmg any mterference w1th them '

. the court is under a duty {0 act 50 as-not to permxt any body of , .
" citizens to deprive another of his constitutional rights, to see that "
such ‘rights are protected and to " regard - as unlawful any -
1nfgmgement or attempted 1nfr1ngement of such constrtutlonalf
right,"16 i SR

14 For a discussion of the effects of hberal legahsm on htlgatlon see Owen FlSS
"The Social and Political Foundatlons of AdJudlcatlon." ( 1982) 6 Law and Human:
Behaviour 121.." ‘ ,

15+ The Socxety for the Protection of Unborn Chtldren reland Lxmrt
and Others [1989] L.R. 734 at 743. ‘

e Attorney General (S.P.U.C) v, Open Door'Counsellmg Ltd & Dublm Wel
o Woman Center Ltd [1988] I R 593 at 617

v'b




10

It is clear therefore that Irish constitutional rights are part of this theoretical s'ystem.‘ l :
The effects of this structure on the issues to be decided will be examined in thé ,ne’(t‘ ,

section.

C. Theme 1: The Invisibility of Women

The effects of the ‘conception of rights within legal liberalism is apparent fron‘i a
consideration of the amendnient campaign. One of the most ‘signiﬁca.nt points fo ‘note‘
was the small part played by any discussion of the consequences of the amendment for
women and women's hzalth. Some women did a;ttempt to poirit out that the amehdment o
had dangerous implications for  pregnant Vv’vkdm“en and that the ,k’range of tfeét‘ment‘
available to the sick pregna.ni mother fnight be restricted,. bécausé ée;tain treatments;"‘
were potentially life threatening to the foetus.!” Others argued that the émendmentWas- o B
not a response to.the problem of abortion in Iréland. Sehafof Robin;gn in parti‘c‘uvl‘ar‘ v

pointed out that

"Not all abortions are as a result of unwanted pregnancies. Many
women who have abortions would clearly like to keep their child
but are the victims of circumstance.: Circumstance can mean our
still cruel attitude to unmarried mothers, or, let's face it, simple
“economic pressures. Couched in brutal terms, if the State wishes
- to take a‘ pro-life attitude, it must. ensure that- parents, either.: -
single or married, ‘are ‘not penalized economically: for” having "
children"18 e o ' R

Nc\;eftheless the -main ' arguments were élSewl;e:e. Objéction‘s’kto‘ the am;ehd'riie'“t‘

. ;""centeréd'around its potential divisiveness. It was argued that an',améhdm‘enf clearly

“17. " Professor G'Dwyer of the Royal College of Surgeons for example, quoted in
" Totn Hesketh, Tne Second Partitioning of Ireland: The Abortion Referendum of 1983.
(Brandsma Books :1990)" at 322, - v oo b T
18 ' Senator Mary Robinson writing in the Kilkenny Standard May 151982, as
quoted in Hesketh, supra note 17, at 71, Mary Robinson was elected President of
" Ireland:in October 1990, - "o o i T T




endorsing Catholic values and morality would alienate non-Catholics in both Soutlrem

and Northern Ireland, and have an adverse effect on the future re-unification of the ‘i
count.ry. It was also argued that the wording of the amendment was uncertam and oﬁnx

to drfferent mterpretatrons in legal and medical circles. Lastly the carnpa1gn and o
referendum were crrhcrzed as a waste of publrc funds in a time of severe economrc :

recession. 19

There was more than one factor which contributed to the_invisibility of women:'s needs’ o
in the debate surrounding the amendment, Certainly the conservatism of even the more

liberal members of' Irish society prev'ented a real d'iscussion of the rights of womenk. ‘

The Women's Right to Choose Campargn ‘organized to oppose the amendment mlght ‘; s

have been expected to develop strong arguments in favour of nght to reproducnve'if o

freedom, but was forced by lack of fundmg and orgammtronal support to appeal to the v

more liberal members of Irish society. A strong articulation \of‘ women s nghtSjto;," _ .

. abortion would have'resulted in_the loss‘of the suppo‘rtfof ithese still‘conservative?‘

‘groups Recasting the objectlons to the amendment as stemmmg from 1ts legal and,.‘ t

medical uncertamty, its futility in solvrng the problem of abortlon, 1ts drvrsrve nature e

or waste of public money, rather than the detnmental effect rt would have on’ the role :_ ‘, n

of women in Insh socrety, meant that one . could be both antr-amendment and ant' '

. ‘ :abortlon and the support of the above groups could-be retalned

, Nevertheless the abstract and mdrvmual nature of the nghts clalm asserted by the’ PIG-
_llrfe actrvrsts contnbuted substantlally to the 1nvrsrb111ty of women By allo
‘ "foetus to be vrewed as an entlty separate from the mothers womb in whrch rt is living

- and possessrng a nght to hfe mdependent of the mother the woman in whose bod the

For a comprehensive analysis of the referendum see Hesketh, ibid




12

foetus is, falls out of the picture. If the foetus is independent of the mother, then her

rights do not need to be considered. ‘ : : : i

Even if feminists had asserted the right to choose of the mother it is unﬁkely that the B S
courts would have characterised the issues drfferently The nghts of both woman and o ‘i 3
foetus would not have escaped the structures 1mposed by the classrcal definitions of |
rights, which characacterizes woman and foetus as separate autonomous entities, havmg

no connecuon with each other apart from the desue to mterfere with the others' life or

decisisonal autonomy. If the woman's right to choose had been asserted, the classical i

sturcture would continue to see woman and foetus as competmg clalmants wrth both

viewed as acting from self-rnterest rather than seemg the 1ssue as a decxston by the '

woman as to what is best for her and the foetus, in the llght of the dlfﬁCult soc1a1 and.

economLc cireumstances of child reanng Thrs is the srtuatron whrch arose m the £

subsequent liti gatlon.

In both S.RP.UC 'V Wellwoman and SPUC v. Co gan and Groga 20 the"'
charactenzatton of the dtspute asa contest between foetal and others nghts is; very e

clear. The srmtlanttes between both actrons m terms of the 1ssues mvolved the ;

g declaratlons and injunctions sought and the charactenzatron of the 1ssues by the‘,

judiciary. ment therr dtscuss1on together In both cases the defendants sought to prov1de,

mformatron to women about abortlon services avaxlable in Bntam and the plamtlff l

Socrety for the Protectron of Unbom Chrldren sought a declaratton that thts was‘ L

unconstitutional and an myunctron restrammg the provrsron of the mformatton 21 Both g

, cases also sought to ascertam whether any nght exrsted 1n Irrsh constltuuonal law o‘ ato

a European ‘Tevel ‘which' quahﬁes the nght to hfe of the unborn, and saw thlS quesuon

‘ 20 Supra, notes 15 and 16. i N
/21 - 'This society along with other pro-hfe groups was mstrumental in agrtatmg and:
o \vorgamzmg support for the amendment
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as the central issue to be decided. Both eaSes worked their way through the Irish courts
before being taken to the European Court of Human Rights and the Court of Justice of

the European Communities respectively.

The first of these cases was against ‘the clinics. S.P.U.C.”alleged that the women's N
groups in Dublin operatlng pregnancy counselling servrces, mcludmg referrals o
British abortion clinics, violated the nght to life of the unbormn as guaranteed by Article B
40.3.3. In response to this the defendants raised the consututronal rights to pnvacy and'
freedom of expression, and the nghts to freedom of commumcatlon and freedom of
access to information granted by the Treaty of Rome.?? Hamilton P. in the High Court,‘
granting the declaration and injunction " s‘ought hy the plaintiffs, saw the issue in termst :
of competing rights. In order to decide whlch one was more deservmg of protectlon he' £
relied on the fundamental nature of the nght to life of the unbom and tound that - |
"the qualified right to privacy, the nghts of association and
freedom of expression and -the right to disseminate information

cannot be invoked to interfere with such a fundamental rrght as
the nght to life of the unbom "3 AR

A similar process takes place m the Supreme Court where the demsron of Hamﬂton P

was afﬁrmed by leay CJ. wntmg for the: majonty, wrth whom Walsh Henchy, "f i

Griffin and Hederman 1T, agreed Flnlay C. J first asks whether the defendants were'

- assisting in the destructron of the nght to hfe of the unbom, and ﬁndmg thrs to be the L

case seeks to ascertam whether there is any nght whrch quahﬁes th1s nght holdmg that '

.22 'The Treaty of Rome is the foundanonal document of the European Commumtres

It lays down certain fundamental pre-requisites for membership.of the E. C., including -

".the free flow of goods; capital and persons. between member states. Ireland isa member.
of the E.C.. since 1973. i

: 23 Wellwoman supra Tote 16 at 617
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"no right could possibly arise to obtain information the purpose
of the obtaining of which was to defeat the. constitutional nght to
hfe of the unborn child. "2¢

Similarly in S.P.U.Cv. Grogan®. the ﬁghtsasserted are not of the pregnant woman ‘but k
of the foetus and of the students' unions. The Grogan and Coogan cases concerned the
request for an injunction by S.P.U.C to restrain the publication of information on
abortion services in the students* welfare guides. Carroll 1. at the High Court initiallyk \
found that 8.P.U.C., as a privatef:o!’i:r, did not have the necessary locus Siandii‘to '
bring a constitutional action. This decision was reversed by the Supreme Court on
appeal, Finlay C.J. Walsh, Gdffin , Hederman J.J. holdlng that nght to hfe of the
unborn was of such fundamental importance that any c1t1zen wrth a bona fide concemv
and interest could act to protect that right.2s McCarthy J dlssented expressmg a’
concern which echoed that of Carroll J. in the ngh Court, at the attempts of S. P u. C.

to police the constitution and the Supreme Court Judgment

When the case returned to the High Court, the defendant umons ralsed the nghts under :
Articles 59 and 60 of the Treaty of Rome to receive 1nformat10n about serv1ces :
available in other member states of the European Commumtles and argued that they
had a right to pubhsh and distribute mformahon as a coroliary to‘Artrcles 59 and 60 : l
and that these rights qualified  the Arttcle 40. 3 3 of the Insh Constrtutron 2’ Th.s

argument was accepted by (‘arroll J m the ngh Court who refused to grant the;;_" -

1n_]unct10n and determmed that a dec151on of the Court of Justrce of the European-

24 - Ibid. at 625.
- 25+ [1989] L.R. 753
26 Supra note 15, at 747 ;
.27, Article 59 provrdes that:, "restnctlons on the freedom to provrde servrces wrthr
" the community shall be proaressrvely abolished" 'Article 60; "Services shall be '/
“considered to be services ... where they are normally provrded for remunération in so

" far as they are not govemed by the provrsrons relatmg to freedom of movement for..
e goods caprtal and persons. s :
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Communities on the right to give such information was necessary to allow judgment in

this matter to be given.28

On appeal to the Supreme Court 1t was held that the injunction should be granted In
coming to a decision the Supreme Court agam framed the issues in terms of compeung
rights of two sovereign autonomous mdrvrduals with the plamuff seekmg to protect the ‘
right to life of the unborn and the defendants assertmg that nghts ansmg from

European Commumty law quahﬁed the nght to life of the foetus

Characterizing the issues as competing rights‘claims is'stiuarely within'the classic
liberal legal structure of rights where the courts are neutral arbltors welghlng each
claim in order to decide which is the more mentonous In order to come to the
conclusron that the nght to 11fe of the unbom is that which needs the courts protectlon,
Hamllton P. emphasrzes throughout his Judgment the fundamental nature of this nght

the historical protectron accordcd the- nght in both British and Insh common 1nW and

subsequent legislation, and the ontologlcal delS of the nght 1n the very nature of

human 1dent1ty, deﬁmng the right as havmg a moral c]aJm pre—ex1st1ng law andthe

constitution, Deﬁmng the right of the foetus in these terms has the effect of i xmposmg a

[

moral imperative on the courts to ensure rts protectron The moral clalms whrch

legmmate the rights to prrvacy, freedom of expressxon freedom of commumcatron and

access to information are not dlscussed in the Judgment nor rs any ev1dence advanced '

“of their protectlon by the courts in the past

© 28 . Under Article 177 fo the Treaty of Rome, courts of member states of the ‘

‘ Europcan Communities may, make a reference: to the Court of Justice of the Europt

.~ Communities to interpret Commumty Law. This mechamsm ig 1n'p1ac'e to ensure.
_-y‘harmomsatron of E C. law in all mcmber states “
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When this conceptual grid is mapped onto the issues underlying Wellwoman, abortion

becomes "an interference with and a destruction of the right to Iife of an unbom infant

in the mothers womb."? The foetus is created as a sovereign individual with/a pre- ;
existing right to life Wthh the courts endeavor to ensure is protected and vmdlcated |
The connection of the foetus with the mother in the womb is made invisible by relfyrng
the rights of the foetus. The defendants are then deﬁned as. 1nd1v1duals seekmg to .
interfere with another 1nd1v1duals constitutional rights. The connectron of the clinics |
with pregnant women is made mvrsrble The defendant chmcs are seen merely as' -
providing illegal medical services to female chents rather than members of the group -

women who also suffer the consequences of the Wellwoman decrslon.

Thus the pregnant woman has no place in the nghts contest, and her needs and mterests
are not relevant for the determtnatron of the issues before the courts Thrs abstractlon'; ‘

makes mtelhgtble the otherwise puzzhng statement of Flnlay C L. that the equal nght to B

hfe of the mother i is not apphcable in thrs case because the defendants drd not clalm that T )
the service they were providing "was 1n any way conﬁned to, or especrally drrected_;';:_ "

towards the equal nght to life of the mother. "30

' »‘Not only does the frammg of the issues in thrs form m&e a drscussron of the women at' e

the center of thrs drspute seem rrrelevant such a_charactenzatron 1s also ahen to th '

experiences of women who become pregnant and must make a demsron whether or not*’ SO

- to contrnue that pregnancy The translatlon of the decrston to be made 1nto the‘ "

g competing rights of lrberal legahsm farls to represent the contextual and relatronal,

natt.re of the decrsron to have an aboruon A companson between descnptrons f,

- Supra, note 16, at 597. -
Supra, note 16, at 617.

TR




women in the current litigation and in feminist scholarship in this area, illustrates this’

clearly.

In her study of the moral development of women, Carol Gilligan found that women
constructed moral problems as conflicting responsibilities rather than eom‘peﬁng rights
and that moral understanding is based not on the primacy and universality of individual
rights but instead on a sense of reSponsibility 3 This form" of decision maldné |
contmued when women were maklng a decxsxon about abortion. 2 As Hester Lessard .

pomts out

"if one listens to women's voices, one finds "that. women's -
decisions about reproductive control are not only decisions about
pregnancy but are also decisions about relationships with a child, -
the other parent, and with one's'community. They do not reflect
the ‘assumed bifurcation of interests, woman -versus foetus, of
constitutional  rights discourse. Rather women ' appear to be
engaged‘in a discourse about accemmodating a' wide range of
interests, including their own and that of a potential child, to the
particular circumstances of their lives in a way that acknowledges
the singular and radical dependency of fetal life on their bodies as
well " as -the ' socially mandated dependency of chrldren on
mothering by women. "3

Such a relationship between woman and potential child is in r'compl'ete contrast toﬂ;' the

- characterization of the issues in the S P.U. C cases . in terms of abstract competmg

nghts Thrs can be seen in the judgment of leay C 1

"T am satrsﬁed that where an 1njunctron is sought to protcct a.
constitutional right, the:only matter- which could * properly be -
capable of being weighed in a balance against the: grantingof
such protection would be another competing “constitutional right.-
. in the mstant case ... there can be no questlon of a possrble 0

31, Carol Gllhgan Ina qukrent Voice: Psychologlcal Tr'zeory and ‘Women's
Development. (Cambridge: Harvard University Press, 1982) at 19 20 R
.32 'Ibid. at Chapter 4, "Crisis and Transition." = = SIS
.33+ . Hester Lessard, "Re]atlonshrp, Particularity and Change. Reﬂectrons on R,
L M¢)2rgentaler and Femmrst Approaches to Lrberty" (1991) 36 McGill Law Joumal 263
.\ 90 :




putative right wh1ch rmght exist in European law asa corollary to
a right to travel so as to avail of services, counterbalancing as a .
matter of convenience the necessity for an  interlocutory.
injunction."34

Women are seen as.a threat to the foetus instead of people trylng to make the best
decision for themselves and the foetus. This is most clearly apparent in the decision of -

Walsh J. in Coogan where he observes lhat

“In cases which call for the vindication of Article 46.3.3.it could

_often be said -hat the parent or parents and indeed the relatives or
other members ‘of the family of the unborn life,. who should
normally be expected to vindicate that right, are the ones who are -
pursuing the goal of the destructton of the nght "33

V1ew1ng women as sclf-interested a.llows Walsh J also to’ lmply that women mlght

have abortions to defeat a potentlal chtld's succession nghts saying that in many cases L

the failure of a live birth can be of material benefit to thlrd partres"36

" 'The adversarial nature of nghts isa central attnbute of the lxberal nghts structure, andb'
an integral part of the nghts structure at present The questron whlch needs to be askedb : Fhy
however is whether this attribute is 2 functton of 1nd1v1dual nghts solely, or of. both;' o
individual and group rights. In other words by putting forward a theory of group

nghts, can abstractlon and competltlon be left behmd” :

My contention is that these defects can m many respects be overcome A group nght 15:‘, .

of necessny more contextual and less autonomous than an 1nd1v1dual nght because its

,:134«

Supra note 25, at 765
~Ibid, at 744, i
Ibzd -at 747
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frem society, because its members are memher of other gr ups also and widely

dispersed throughout society.

The problem of compeutlon is more complex however. Aceordmg nghts to groups stlll :
leaves potential for conﬂrct between groups or groups and 1ndrv1duals There 1s a’
drfference however between a nghts structure which sees rrghts as the property °f,,
competing self-mterested clalmants, and a view of rrghts clarmants as essentlally co- .v )
operating. The problems of conﬂrets of this k1nd will be worked out in more deta.tl m‘t‘
Chapter 4, but it is clear: that the solutron must lie in some form of negotlatron

compromise and co-operation.

Group rights cannot however be seen as a. COmplete solution to the problems:of
abstraction and competition, but the alternatrve, 1nd1v1dual nghts are 50 burdened w1th

the nntologlcal baggage of the Jiberal conceptron of nghts and rts attendant 1deolog1es : g

of the negatrve state, separatron of publrc and pnvate, 1nd1v1dual and communrty, and R

the view’ of nghts as only protectmg what already exrsts, that a reformulatron 1n"ﬂ:

contextual terms is almost 1mpossrble. i

Whrle 1t can be sard therefore that the abstract adversanal nature of nghts is potentrally :; ‘
_ »'separable -from group- nghts but perhaos not necessanly so, the same 1s not true of’ :
individual rlghts. The work of Hester Lessard 1llustrates thrs dlfﬁculty She is

g redeﬁnmg lrberty in terms of a- concrete contextuahsed other and applymg thrs:
fredeﬁmtlon to reproductrve self determnatron. De prte a clarm that the mdrvrduaa

-?‘ vstance 1s preserved Lessard shrfts 1nto an endorsement of group and commumtarran

vv'values wrthout explxcrtly acknowledgmguthe transrtron or allowmgl

'modrfy her theory of lrberty or her vrew of th" nghts clarmant as mdrvrdual albeit
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- contextualised individual.37 While she argues that “section 7 of the Charter, as well as '
the collectmst themes of Canadian Constitutional discourse generally, can be c]almed
by women and expanded on"3® to achieve full liberty and part1c1patron in socrety for
women and emphasizes the importanceof coliectivist dimensions to a dispute, her |
theory of rights purports to maintain an individualist stance. It‘ismy contention that
Lessard's attempt to overcome the limits of the existing rights structure and secure
reproductive self-determination for women, iead her away fromvindividual rights:to ‘a
recasting of her theory in terms of group nghts This shrft in empha31s is not'

acknowledged by Lessard however

'What are the 1mplications of a group nght in this context" Would a group nght to self— J

determination for women have led to a drfferent outcome in the cases dlscussed above? L

Certainly the separation of the clinics and the unions from pregna.nt women would not'
be possible as they would be seen tobe part of the context in which Irish women are o
situated, With a purely individual right this‘separation would remain prsiblei A right
to self- determmation for women asa socxal group would necessitate questiomng the“ :
effect of the restnction of mformatron on the posmon of women in Insh socrety It,"
would require a broad exammatlon of the consequences of the decrsion in order to, :
determine whether the courts, by their actlons guaranteed and respected th1s nght A o
;purely individual nght might’ only respect the mdivrdual woman s decrsional autonomy

in this particular rnstance, leavmg the wrder questrons unasked

The group nght to self determmation has broader 1mplr°ations whrch w111 be worked‘
“-out in detall in Chapter 5 but must at a mimmum amount to allowmg women a facrlity

: to shape the stmctures of soc1ety m whrch they 11ve An md1vrdua1 nght could cnly :

“See Lessard supra note 33 at 306
Ibtd at 306 :




respect the decrslonal autonomy of 4 woman in the pnvate sphere The llmrtatlons of‘f_ I
this protectlon are . apparent from recent u. S expenence, where the Federal'ﬁ '

Govemment will not provide pubhc fundmg for what they deem a pnvate declsron ’

As Olsen points out "Aboraon becomes a pnvate nght that women enjoy 1f they are’

prrvrleged enough to have pnvate access to it. ) The 1mphcatrons of ensuring complete ,}

reproductive self-determination are enormous and would requrre nor only that N
decrslons about bearmg chlldren be free from economrc or SOClnl constmmts but that S

carmg for chlldren be respected and supportedby soc1ety even 1f work and home have'v &

to be reorgamzed to take the competrng commrtments of women mto account

While this may seem utopran, 1t 1s nevertheless the loglcal workmg'out ofa group nght"

to self- determlnatlon for women The makmg of such clarms 1s 1tself empowermg, even :

if the reality of what can be achreved falls far short of the des1red outcome

| D. ‘Theme 2: The Real Tssue as a Strugg leliet'ween"(‘;:roup' 5

Tt is clear from an exammatlon of the 1ssues in Ireland that'the amendment‘and:“{j

. subsequent htlgatron are more readrly seen asa struggle between two groups  women

'fj_and Cathollc 1nte1ests, to deﬂne the 'Erole of women rather than a ompetltlon 0

mdrvrdual nghts In th1s sectton I wrll 1llustrate thrs, show how both groups appear in
: law, and examine the process whereby Cathohc value.. are 1n'orporated 1nt law

o through the doctnne of natural rr_ghts. £

: 39 The limifs of thrs approach are exammed in detall by Frances ‘Olsen in
U 1ravelllng vCompromrse" /(1989).103; Harvard Law Review 105.




That the Catholic church, ?cOmprising: both - the clergy and the laity, operates: as a :

powerful restraint on the freedom and .choice of Irish women is apparent from a
consideration of the conduct of the amendment During thev }'campaig'n:, PL'A C' -

enjoyed the full support of the Cathohc Church 1t toured around Ireland grvmg pubhc

talks, and was allowed to spesk i in Cathohc scheols, 1mportant m a country- where s

almost all schools are run by Catholrc re11gtous orders. They also had the strong '
support of Church laity including expert doctors and gynccologrsts, and towards the" |

end of the campargn Cathohc clergy even advrsed therr congregattons at Masses to vote‘ 8

in favour of the amendment. . As Hesketh pornts out although there were no"" :

organizational ties between the Pro-hfe Amendment Campalgn and the Church

: "the P.L.A.C. view and the Cathohc vrew ‘on. abortron ‘were st
identical. On all questions raised by the abortion issue, P.L.A.C. -
spokespersons from the earliest stages in the debate, articulated a:: .-
Catholic-stance,... and accepted the humanity of the foetus from o
the . moment of conception; " offered ‘both btologrcal and i
theological arguments in favour of the view that life. began from -
fertilization and argued that a‘oortron was wrong in every ¢ case"4°

‘The subsequent 11t1gatton was rmttated by S P U C one of the pro-hfe groups whtch :

_was involved W1th the P L. A C The objectrve of the lmgatron was to enforce th _

 restriction on abortron by drawmg on the amendment and the; Cathohc values whtch are R

“both wntten explrc1t1y mto the Insh Constltutlon and 1mphed through the doctrme 0
- natural nghts The Preamble to the Constltutton, for.example, begms w1th Aa dedrcatxon‘
to the Most Holy Tnn1ty and acknowledges the obl1gatton ‘of ‘the; people of Etre 1o
o ~ur Dtvme Lord Jesus Chrtst" The specral posmon of the Cathohc Church‘m Ireland

At effect of these provrs1on., 1s apparent m Noms v. The Attomey Gene al

Hesketh supra, note 17 at 50
[19841 IR. 36,
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upheld by the Supreme Court. The view of o Hrggms CJl, quoted with approval in

Wellwoman, that the Insh people when enactmg the consututmn S

"were proclamung a deep rehglous conv1ctxon and fa1th and an
intention to adopt a Constitution. consistent with that convrctron ‘
and fa1th and with Christian behefs."42

lead to a finding that this constrtutron could not therefore be used to - ”render

inoperative laws which had existed for hundreds of years prohrbrtmg unnatural sexualp ]

conduct which Chnstlan teachlng held to be gravely smful"43

It is also through the concept of natural nghts that Cathohc 1deology is legmmated by:u'”’: -

the constitution and grven the power of law. This process can be seen at’ work in. thev: -

: --Hamilton Judgment where the natural nght to hfe is used to legmmate the moral clarml

of the foetus to’ 11fe He stresses the fundamental nature of thls nght and that 1t

‘ "'sprmgs primarily from the natural nght of every 1nd1v1dua1 to 11fe"44 In Inshx,-

' Constltutlonal ]urlsprudence : natural nghts are even. more fundamental than‘

constitutional nghts as they stem from the very nature of human 1dent1ty As such they'j

v pre-ex1st Jaw and the constltutron Th1s vrew 1s apparent 1n the ]udgment of Walsh J 1n‘ :‘ i

‘ "Art:r'les 41, 4 and 43 (protectmg fundamental nghts

: emnh,rtrcally re_]ect the theory -that  there are no. rights without
~laws, no rights contrary. to-the Jaw, and no rights anterior. to the
law.. They indicate that' justice is_placed above the.law. and’

~-acknowledge that natural rights, or human nghts are miot created -
by law:but that the constltutmn conﬁrms thelr ex1stence and glves ~
them protectton 45 L R

42 . lbid, at 64
437 '*Ibzd s
44 Supra note. 16 at 398

45 Supra, noté 16 Fora dlscussron of the drfference between natural and
i constrtutlonal rights in a different context see I.P. Casey, "Constrtutronal Law: Natural
“and Constrtutlonal Justice."1979-80 D.U.L.J. 95.
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The concept of natural nghts draws on the Christian theologrcal doctnnes of natural
law developed by St. Augustme and St. Thomas Aqumas Accordmg to this doctnne‘
natural law was the law which God laid down for humans, and could not therefore be
changed by positive law., Accordmg to Quinn the Irish Constitution mcorporates thrs
 theocratic view of natural law, using p'apalfencyclivcals to‘fylesh»out natural “rights :‘ :

concepts. 4

The work of neo-marxists on common sense reveals another tmphcatton of the use. of
*natural rights'.47 The beliefs that are accepted without questlon as, normal natural and |

every day are usually mcluded in that body of knowledge labelled common sense. Thrs

knowledge is also however a reservorr of the donunant behefs and prejudlces of a"

particular soc1ety In the Insh case it wrll seem 1 natural to a Judrcrary educated in.

Catholic schools, and hvrng in a conservauve socrety, that women's pnmary dunes are' :

in the home, and that the foetus has a nght to hfe Thus the hegemomc values of Insh :
. Socrety are 1ncorporated mto law through the doctnne of constrtutronal nghts. By
formulatmg nghts in these terms the Jud1c1ary is free to 1mply almosc any nght mto the [

constitution as a natural right.

Tt is apparent therefore that the values of one powerful group, Cathohcs mﬂuenee’;

constltutlonal nghts. By contrast the values of women have no place in thrs dlscourse' t

In fact women are represented in the Constltutron asa powerless group, conﬁned to~

tradmonal roles .in- the famlly and as mothers. The fundamental umt of socrety

‘ ‘, proclaxmed to be the famlly bas.,d on marnage, d1vorce 1s prohrbrted andu woman

46+  G. Qumn "The Nature and Srgmﬁcance of Cntrcal Legal Studres" 1989 Irish

. Law Times 282 at 284 dlscussmg the apphcatwn of cntrcal legal studles to the Iri
o Constrtutlon. i : :
w47 See Stuart Hall D Held G McLennan (eds) State and Soczety in’
Contemporary Britain: A Crmcal Introductton. (1984 New York Polity Press)




work in the home is seen as her primary duty.48 The effect of the amendment was to
reinforce the vision of women vin law and in the Constitution, as beings whose primary e
value was in child-bearing. By making‘the right to life of the foetus of equal Status fo
that of the pregnant woman, woman's valuewas further undermined. As Ursula Barry '
s ‘ , R ‘ : B

"In our struggle for equal rights, we little thought that we would

be constitutionally redefined 'as equal to that which is not yet . TR
born. This must be the most radical redeﬁnmon or woman that : R
we can imagine, We are equated to somethmg not human, only : g
potentlally 50."49 - : R

The only rights which are granted are described ‘by Walsh T

“the right to protect the lrfe of her unborn chlld and the nght to
protect her own bodily integrity against any effort to compel her .

by law or persuasion to submit herself to an 'abortion.’ Such rights "
also carry obligations, the foremost of which is not to endanger..
l)rf tososubmrt to_or bring about. the destruetxon of that unbom .
l e n B . !

If these are our only nghts then there is no way:in whrch the mcreasmg superv1s1on of -

~ women's. pregnancy can be prevented The door is open to allowmg restnchons of o

women's 11ves and choices in many drfferent Ways if the ostensrble object is to protect iy
the foetus. Although there is no evrdence that thls has happened 1n Ireland women 1n"”

other countnes have not been s0 fortunate st

- 48 " Article 41.2. 2, for example nrovrdes that "the State shall endeavor to ensure"‘
that mothers shall not be ‘obliged by '.,conomlc necessrty to engage in labour to the
“ neglect of their duties in the home.* .+

49 Ursula Barry, "Women in Ireland" in Allbhe Smyth (ed) supra note 10, a
319.°

50, Supra, note 15; at767 Sl L e NI :

.51 . Olsen for example supra; Tote 39 at’ 132 descnbes how women in- the U.s.
have been denied access to drug rehabilitation’ programs and then prosecuted for th
- effects of drugs on'their newborn children, and how doctors have 1mposed partlcular

obstetncal treatments upon women agamst the women's wxshes and judgment. :
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The argument could be made that there are many women in Ireland who are Catholics ‘_ ‘ »
and who have mtemahsed and accppted the values of the Catholic Church. ‘While their T | ?‘
voices  must be hstened too femlmsts cannot s1mply accept thelr expenences‘ EL v
uncritically, but must mstead reserve the nght to evaluate the effect of therr op1n1ons g

and beliefs on the status of women as a whole. Without thls critical facrllty there would e

be 1.0 platform or position from which to call for change.

Although - the ]udgment of Walsh J 1s notable in that 1t is the only one to mclude any i

discussion of the posrtlon of pregnant. women or the consequences for women of an‘ i

unplanned pregnancy, it falls to understand the real s1tuat10n. Women are seen as.

victims, subject to pressures which they cannot wrthstand and still subject to parental; I

control rather than as competent adults capable of makmg therr own decrsrons

“there is no doubt that, particularly in-the case‘of an unmarried
pregnant’ woman, -intense : pressures of a social :kind may be ..
brought to bear upon her'to submrt to an abortlon, even from her:
peers or her parents , , SE

There is no understandmg of what is really gomg on in women s hves, nor. of the, :

constraints which lead women to choose abortlon the economrc pressures that force o

women to choose between poverty and abortron the cultural pressures such as the_'

shame and drsgrace a smgle mother is: made to feel 1n a small commumty,

lack of daycare and mflexrble work practtces whtch make clnldren an 1mposs1ble

burden. 53

- 52 Supra, note 15,at767. .- T Rk '

253 .. For an analysrs of the poverty of women in Ireland see Daly, supra note 10.In
Chapter One she points out that although there are no exact statistics available fo:
single parents in Ireland, one adult households headed by women are the most likely.of
all households tobe poor in, Ireland as elsewher.,




- the 1ssues were framed

In these circumstances the protecﬁon of the equal right to life of .the mother in Arucle N
40.3.3 seems a mockery and leads one woman to wnte "In tlus country the unbom ., :

seem to have more nghts than the women and chrldren strugglmg to lrve today" M

To summanze, it is clear that there are two groups seekmg to deﬁne the role of women "
.in Irish Society. One group, the Cathohc Church is in. a powerful posmon in- law

because its values are exphcltly and 1mp11c1t1y protected in the Constrtutlon. The second o

group women, have not had thelr values and expenences taken mto account because of o

. their powerless posmon The constltuuon embodles a vrew of women whlch is,
stereotypical and opresswe In order to redress tlus power 1mba1ance a group nght for y

. 'women is necessary.

“E. European Litigation.

The trends and themes whlch have been observed in natronal htrgatlon are also apparen
to a certain extent in the lmgatton at t‘te European level The ﬁnal decxsrons in Qroga .

and Wellwoman have not yet come down but there is st111 a lot to be satd about how v

_servrce lawfully prov1ded there, and that as a corollary there‘was a legal ‘right -t

54.' Noreen Byme “The Femmlsatlon of Poverty" m Atlbhe Smtthe (ed) 17
note, 10; 367 at 368.:




information about that foreign medlcal service, and to publish and distribite that

information.55

~As against these individual rights, S.P.U.C. and Ireland asserted once more the right o
life of the unborn and that the activities of the defendant represented "a genuine and
sufficiently serious threat to the requirements of public policy affecting one of the

fundamental interests of society in Ireland."s¢

The argument made carlier that the structure of individual rights contributes fo the
invisibility of women and fails to acknowledge the actual exercise: by groups of poweri R
in law, also holds true here. Although the defendants dld mtroduce a medical report ;
showing that the only effect of the Hamiltor decision was to delay Trish women gettngw:i“'ﬁ
to Britain to have abortlons with the resultmg health problems of later abomons therev
was no discussion of - the broader long-term effects on' women of the lack of

reproductive self-determination on Ireland.57

The Advocate General of the Court of Justice Walter van Gerven, did not in‘ fact :
decide whlch right was more fundamental or whether restnct1ons on one:right are.

- justified by the aim . of: protectlna another right. Whlle he agreed that commuvf”v'

citizens in general had a tight to rece1ve mformatmn about servrces 1n other membe :

states, and that aborhon was such .a servxce, he. found that the restnctlons o these o

' 1nd1v1dua1 nghts in order to secure the 1nd1v1dual n;,ht to 11fe, were matters of Insh &

557 S.P,U.C. v. Grogan: Observatlons of the defendants to the Court of Iustxce of
“The European Communities at 4 and 5.
56 . Observations of Ireland paragraph 4. 10."
57 .. "The effect of the injunction has been to srgmﬁcantly increase the nsk to lif
“"and health of pregnarit women resident in Ireland who now tend to obtain abortions
later in the pregnancy and with out the benefit of either pre—abortlon or post abortlo

b : counselhng " Observauons of the Defendants at paragraph 6

.28




public policy and as such w{jtxld not be interferedeith by the European Court of

Justice.58

To argue that abortion is a matter of public'policy is in complete contr'ast wrth )
Canadian and U.S. jurisprudence .which sees abortjon as within the decisionei sphere of :
the woman.5? This recetegorisati()n supports the criticism that the pubtjc/private split in:
classical liberal legalism is "an ideological construct that can be ﬂipped almost without
limit to suit predetermined outcomes "60 This is only possrble wrth an 1nd1v1dua1 nghts
claim however, as assertmg the nghts of women 'as a social group deconstructs the
liberal legal view of society as a socrety composed of individuals (m the pnvate sphere) ,‘ ,
and the state (in the public sphere) Socrety is recreated as composed of 1nter10ck1ng
and relational groups possessing varymg degrees of power. Wrth this vrew of soc1ety‘ :

the pubhc/pnvate drvrde is meanmgless.

The use of community rlghts as a resource wa also limitedby'the nature of the :

European Community whose pnmary obJectlve is the harmomzatlon of the ma.rket:; o

.economies of lts member countrres The observatron of the Commlsswn that "whatever

its ments, the objectrve of preventmg abortron belongs to the moral sphere in relatlon";,g s

to which member state remain free to pu_rsue therr own pohcres underlmes th1s pornt 3

Certamly the Euronean Court’ of Human nghts 1s not subject to srmllar constramts. S

This court operates within a dlfferent legal framework than the Court of Justlce of the .

' ‘ European Communitias. It has a much wrder apphcatron and serves the 23 members of.

58, See reports of this decision in The. Irish Tlmes TJune 12 1991 The posrtxon of

- the advocate general is to prepare an rmpartlal and mdependent opinion to assist the -
. Court of Justice in arriving at its opinion. While the decrsron of the. Advocate General
s not ‘binding on the Court, it is usually followed. -
=59 *See Olsen supra note 39, and Lessard supra note 33 for a drscussron of the
~‘ fposrtron in the U.S-and Canada respectlvely :
-+ 60+ G..Quinn, supra note 37,.at 284
61 Observatxon of the Commlssmn at p 16




the Council of Europe‘ to ensure that the European Convention on Human Rights is not

violated. By contrast the Court of Justice of the European Communities serves the )
"European Communities only and examines whether there has been a breach of the
Treaty of Rome. Ireland is a member of both the Economic Community ‘and the

Council of Europe.

~ Following their failure at national level, Open Door Counselling and the Well Woman .
Center decided to complain to the European Court of ﬁuman Rights 'that'their‘ nghts '
were being violated by the abortion _inforrnation ban. Thev maintaned that there_is“
unjustifiable interference with their right to impart specific infornrat_ion, as guamnteed

by Article 10 of the convention, that their right to privacy, under Article 8is also being
violated, and that the ‘Supreme Court of Ireland judgme'nt diécriminates against women -
contrary to Article 14 since it is only women who are directly affecred by denial of i

assistance and information.?

This is the only litigation which has placed women at the center, and‘the only place 1n o W

which the equahty nghts of women are argued These complamts have been so far been-
declared admissible by the Commlssron and awart determrnatlon by the European Court '

of Human Rrghts 63

" The European Conventron on Human Rrghts also has liberal legal foundauons however, o

and the critiques made above of lrberal legal nghts are also applrcable here That 1t has s

“influenced the’ constructlon of the questrons o be decrded 1s apparent from the"

62, Decision of the Commission on Human Rights relatmg to the Admrssrbllrty of .
Apphcatron no.  14234/88 Open Door Counselling v..Ireland and Apphcatron no."
14235/88 Dublin Well Woman Center & Others v.-Ireland, 15 May 1990. ;
. +63 - The commission makes a preliminary examination ofa case to determme
*"whether the complaint raises issues of law and fact under the convention. One of the

purposes of this screening is to ensure that the Court does nct waste time on complarnts
' Wthh are fnvolous or have no ment : . :




' arguments made by the 'clinics that the Supreme Court' judgment has violated the right‘.” :

to privacy of Insh women. Argumg a nght to pnvacy does not however overcome the 5

many criticisms levelled agamst mdrvrdual rights. in the earher part of thrs chapter. o

Whrle this court ‘might grant a declaratlon that women s decrsronal autonomy had been‘ :

vrolated without -the broader reorgamzatron of socrety whrch a group right to self- o
determmatron could potentlally achleve, this nght would have httle 1mpact on the hves L

of women.

F. Conclusion.

Statlstlcs show that Ir1sh women are’ sull travelhng to Bntam at the rate of about 4 000 ,
a year, over a thousand in the first quarter of 1991 and these numbers only count thos }
giving an address i ,n Ireland Many prefer to: keep therr natronahty hrdden for varrous :
 reasons. Clearly Irrsh women are reJectmo the hegemomc values of Irrsh socrety
chapter has shown how the ex1stmg structure f. nghts has prevented Insh women'from
‘usmg law to do thrs The only effects of the use of mdtvrdual rrghts to defend :
~women 's' interests are that the student umons are bemg pursued in: the Insh Courts for
5 £30 000 ($60 000) m le°a1 costs and the Open Door counselhng center has closed 1ts:

doors. Clearly a change 1s necessary o '

) 'The contentlon here 1s that by assemng a nght to. self determmatron for women_a a
' ocral group, the defects mherent 1n the exrstmg nghts structure can be. overco e,

a more successful lrtrganon strategy’can be pursued Subsequent chapters are devoted :

s _‘_exammmg tlns approach m more detzul




" CHAPTER TWO

GROUP RIGHTS: ADVANTAGES AND POSSIBILITIES FOR WOMEN

A. = Introduction. :

In the prevrous chapter, the madequacy of md1v1dual nghts to secure reproductrve self—

determination for women has been hlghhghted and the possrbrhty of group nghts put
forward as a solution. 'I‘hls is not to reject 1nd1v1dual nghts completely, it is 51mply to

show that where the objective is the accommodatlon of group needs and 1nterests and

the removal of socretal constramts on the freedom of groups, then group nghts are
'preferable Th1s chapter w111 discuss the four mam advantages of artlculatmg demands

in a group form.

B. What is a Group Right 2

Throughout this the51s I argue that a group nght to self determmanon 1s more SO

effective in uchlevmg a broad restructurmg of womcn s ]1ves than an lndtvrdual nght

But what is meant by a group nght" How is a group nght d1fferent from an mdrvrdual




33

only are group rights underdeveloped in legal disconrse,! there is also the difﬁculty

that the act of defining the characteristicsof a group right to a large extent creates it. It |
then has the necessary characteristics to achieve the desired objectrve in a particular :
situation. Thus if the abstract nature of individual rights is a substantial barrier to ther“
objective of achieving self—determination for women,r then group rights are deﬁned as.
not abstract. However, the fact that' group rights are underdeveloped in nghts_,
discourse, leaves more space for the deVelopment and creation of therr charactenstrcs n

a way which is favourable to women,

The emphasis here will therefore be to explain what is meant bya group‘n'ght only to
distinguish it from an individual rights and clarify what it means in this thesis. Chapter R
Four will examine specific group rights in more detail"as they  have developedbin ‘

concrete legal systems.

There are certain broad definitions of group nghts whrch can be rdentxﬁed Foumler2 o

descnbes the following c]assrﬁcatrons

1. A right gams its col]ectlve charactenstrc when it is awardod to a specrﬁc group S g

deﬁned by its charactenstrcs Thrs nght erther protects the oroup from specrﬁc;f' :

dlscnmmatron or provides the group wrth specral. treatment Foumrer grves as an £

example' "the nght conferred on members of a mmonty to commumcate w1th thef L

1. Thisis due to the prlmacy of the mdrvrdual in the hberal legal system as
discussed in Chapter one, and the desire by governments and international - ;
organizations dealing with groups and minorities to assimilate different groups mto th
dominant populations in order to ensure the cohesion and stabrhty of states. Giving -
rights to groups threatened this objective. For.a thorough discussion of the rights of

.- groups see Warrick McKean, Equalzt) and Dzscnmmatlon under Internatlonal Law
(1984 : Claréndon Press) :

2 - " Francine Fournier, "Collective nghts in the Area of Equahty nghts; The, ‘

: “Canddlan Scene. '? 1987 Cambrtdge Lectures 229 at 233 : e




Administration in their language” 3. Another example would be section 35 of the

Cnaadian Charter which recognizes and affirms treaty and aboriginal rights of Indian; |
Iniut and Metis People. S ( . :
2, A nght is collectlve because of its necessary collectrve utrhzatlon, and “can be ‘
exercised only if a number of persons consent to use together. with the samelb
orientation, the right that belongs to each of them."4 An example here would be the

Genocrde Convention$ or the right’ to self determmatron, whrch can be clarmed by
many different groups with drfferent charactenstlcs o k
Duclos adds the following to the above deﬁmtrons of group rights; e
3. Interpretative provisions protective of groups that colour the way in which"a -
particular constiiution or- convention is read For. example s 27 of The Canadlan_?
Charter requires that the Charter be 1nterpreted consrstently wrth "the preservatlon and

enhancment of the multicultural herrtage of Canada

In addition there are nghts whrch are granted to aggregates that is collecuons of people‘ ,

who do not 1dent1fy as a group and are not bound by ties:of culture language and s0 s

on, but are acting together on a short term basxs for 2 partrcular purpose. An example '

of a right granted to aggregates would be freedom of assocratlon Duclos calls thesef‘_‘ . .

“1nd1v1dual nghts with a group protectron component" because they are nghts whrch B 1" "

can only be effectrvely exercrsed in the context ofa group and 50 may 1mp1y protectron i

for the group." § For example the right to engage in mdustnal actlon can be used to

protect an individual from criminal or tortious habrhty, but is only meamng‘ful"where"'

S300 0 Pierre Carngnan as qouted in Fourmer, lbld

"4 " Jean Rivero, as'qouted in Fournier, ibid. . -

,“5:...Convention on the Pevention and Pumshment of the Cnme uf Genocrde‘ 948
=78 U N. Treaty Series 277 = :

- 6 Nitya Duclos;:"Lessons of Drfference ’,Femlmst theory on Cultural Drversrty'

'(1990) 38 Buﬁ'anLaw Review 325 a1 347.
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there is an industrial dispute involving large numbers of workers and may provrde' ~

protectron for the trade union.

Another distinguishirrg feature of group ’rights is ‘the claimant The claimant ot a group‘
right will usually be the group, or if it is an 1nd1v1dua1 then the mdrvrdual wrll bef *
‘representmg the group. It is often however dxfﬁcult to ﬁnd a specrﬁc v1ct1m of the-
violation .of a group nght With women for example, the ]ack of a nght to self-‘ .‘.' .:

determination may result i in lower numbers of women in well paymg jObS, but can one o

specrﬁc woman be pomted to to asa vrctrm” To properly 1mp1ement group nghts some_y o
provision would have to be made to allow class actlo"ls In addrtron the clarmmg ofa -

group right by an ‘individual substantrally alters 1ts nature. If for example the nght o

proposed in this thesrs self determmatron for women asa socral group, were clarmed‘ " }'

by an individual woman, 1t is my contentron that it would no longer 1mp1y a demand tow o

change the systemlc constraints Wthh oppress women, but would mstead only;:,

guarantee pnvate autonomy for a woman

Other deﬁmtrons of group nghts have emphaslzed thEII' purpose elther to protect the N

mterests and needs of groups 7or'to express the value of grouphood communahty, as a:

nght 8 These descnpuons of group nghts, whrle usefu’l to" descrrbe the concept of

group rights once deﬁned do not actually exp]am-why group nghts are drtferent from-
individual rights. Vrewmg group nghts as nghts whrch are collectrvely utrhzed seems_‘f

to be the most sucessful

[ Vernon Van Dyke, Human Rzghts, Ethmczty and Dtscnmmanon. (Greenwood
. Press :1985) at Chapter 4. o
8 ‘Ronald Garet;. "Communahty and Ex1stence The Rrghts o Groups " (1
'Southem Caltforma Law Revtew 1001




C. The Advantages of Group Rights. '
There are four broad reasons why group rights are preferable to individual rlghts where
the objective is to ‘make the legal system more responsrve to the needs of groups and T

more willing to assist in restructunng socwty

1. Nondominant groups have values, prrorrtres and ways of lrvmg which are often o

different from and mcompatrble with the. values of the domrnant group, that are not ‘» L

recognized by the legal system and whrch the groups themselves nevertheless see as
important and worth preservation. Group nghts can be a mechamsm by which these
values are respected and recogmzed ‘ : o A
2. A group perspectrve examrmng the socral reahtles of groups makes pervasrve
and systemic systems of inequality vrsrble. :

3. Group\collective actron is more powerful than 1solated 1nd1vrdual stands and is -
necessary to resist the aggregatron of power 1n other centers. : |
4. Group rights tap 1nto existing ethical support for mrnorrty nghts at natronal and B
international level, or exrstmg govemmental blueprmts for access to socral rewards. v
However a ch01ce of group nghts merely because they are. 2 more efﬁc1ent method of i
acqurnng addrtlonal amounts of a 11m1ted set of resources for the partlcular group in o
questron, here ‘women, leads to a crrtlcrsm that possesswe 1nd1v1dualrsm is bemg :

' f replaced bya theory of possessive grouprsm. .

: Certamly competrtlon with. the dommant group, whrch benefits from the oppressmn f

v'other groups is mevrtable as oppressor and oppressed wrll have mterests whrch are

9 “Thisis the pomt made by Colleen 'She:ppard "The T m the "It"' Reﬂectrons or

a Feminist Approach to Constitutional Theory" in Richard F. Devlin (ed) Perspectives
on Canadzan Legal Theory.: (Edmond Montgomery Toronto 199_11)




fundamentally opposed. Competmon between oppressed groups is more problematlc - R

however If feminism i is more than a self 1nterested strugg]e to " get what's gomg for
‘women, then this sort of competmon isto be rejected and replaced with a sensmvrty to i

. the effects on other subordmate groups of the success of women in galnmg power

In addition methods for dealing with conflict when it does arise “could be deVised "An. o
emphasns on negotlatlon and dlalogue for example could prov1de a solutron In other‘ .
'-cases the cause of the drspute is elsewhere In __.Q_x_L_ale_ 1t could be argued that :

limited band resources rather- than a desrre to vrolate equahty nghts, was, the:";

motivation behind denymg Indlan women who mamed out51de the band thelr Indlan‘,_ ‘. L

- status. 10 In cases Such as thls rdentlfymg the cause of a drspute could be the ﬁrst step*'

to its solution. -

For those conﬂrcts whrch are not amenable toa negotlated soluuon, there has to be a,_j”

reahzatton that some stance or posmon must be taken. Often both pos1t10ns cannot be’

'accommodated In Ireland for example, there is'no negotlated solutlon whlch allows:

both nghts to abortton and no rights to abortton At thrs pomt femlmsts must make a’
value Judgement about what is be'ter or worse for women and arm to have j'hat L

Judgement grven the force of law. To lose a capacrty for cntrcrsm can lead to an

endless relatmsm where there is no nght or wrong, good or bad onlyk dlfferent

expenences and then no platform from wh1ch to call for change.“. Evenvthe:

"expenences and standpomts of nght wmg women w111 often requrre ‘a ‘critical

evaluatlon As Ramazanoglu pomts out

' [1974] S.CR. 1349, '
11 Alan Hunt, 'T The Big Fear: Law Confronts Postmodernlsm. .
Law‘Joumavl‘508




"Feminism loses its political- force if it is dissipated into an
uncritical acceptance of women's experiences"12

The challenge s to retain a sensitivity to other oppressed groups while securing changes

which will benefit women.

1.____Group Values.

_ Groups exist. People see themselves as members of groups 1dent1fy w1th group values
and express their social identities through the group. Often a group has a d1fferent way ,
of looking at thmgs, a different world view which is 1ncompatrble wrth the v1ews_ and .
values of a dominant group. As Turpel points out'writing' ebout aboriginal people‘svin ) :
Canada ' ‘ - ' A '

"The collective or communal basis of aboriglnal life, does not

really, to my knowledge, have a parallel to individual rights ... to

try to explain to an Elder that under Canadian Law there are. : - .-
carefully worked out doctrines pertammg to .who has proprietary. .
interests in: every centimeter of the territory, sky, ocean, ideas, -

and ' various' other relatlonsh1ps would provoke d1sbe11ef a.nd
profound slrept1c1sm"13 e e

Women can also claim ‘to be a group with different values and perspeetives :This is'one :

of the central prolects of cultural femm1sts who 1dent1fy and celebrate women s""'

drfferences from men, for example that " women value 1nt1macy, develop a capacrty for.

nurturance and an’ethic of care- for the other w1th wmch we are connected " 14 ThlSﬁ..; :

‘ .eth1c of care has been used by Colleen Sheppard to expand and devclop the concept of .""

~12 - Caro]me Ramazanoglu Femzmsm and the Contradzcttons of Oppressmn. :
Routledge) at 180. -
13 ... 'MLE. Turpel, “Abongmal Peoples and the Canadian Charter' Interpretwe

: 'Monopohes, Cultural Differences.” in Richard Devlin (ed)::supra, note 9; at 518

S140 ‘Robin West in "Junsprudence and Gender" (1989)'55. Umversny of Chicag
--J‘Law Review ‘55 Loy ) ’ ;




equality.’s However ' celebrating women's values in this' way has been criticized as

"institutionalizing women's biology and social role"16,

Whether women have different values because of a different philosophical natures;’ or
- have different views because of a ’hilstory of exclusion and domination, the result is the
same. Women can presently be said to have different values, particularly as regards. -
experiences of pregnancy and childbirth, and that these values are not recoamzed 1n‘
law. Or as has been pointed out in Chapter i, the way in which women can makef
" decisions. in a relational and contextual manner, rather than by weighing compeung o

rights is not recognized in the existing legal structure.

Although this- may appear self—evrdent it is not adequately recogmzed in the exrstmg}
rights systems. While there are slots or forms to fit other mterests into, there are none
for group values, that is the posrtlve values or attributes whrch a partlcular group has -

the different world view, or other way of bemg which i is not the domrnant one The “

present structure of the legal system, by not seemg groups cannot take the posrtrve B :

values of groups 1nto account

Other wnters, such as Garet argue that there 1s also a value attached to the very'

expenence of bemg a group Hrs work on oroup—nghts hegms wrth the exrstence "k‘f

groups 17 He starts by recognizing that groups ex1st as parts of socrety, ;
"Individual -and somety are not the only faces of value. the

"individual value" (whether one regards it as liberty, rationality,
drgmty, autonomy or personhood) and the "socral valu ":are:not

. 15 Colleen Sheppard "The Ethrc of Care" paper dehvered at U’ B C m March
-+1990,
16+ Hester Lessard "Relatronshlp, Partlculanty and Change Reﬂectrons on R V.
o Morgentaler and Femrmst Approaches to leerty " (1991) 36 . McGill Law Jop_imal 63
<at 274, :
17

Ronald Garet supra, note 8
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" the only structures of existence. Groupness ... is just as much a’
structure of existence as are personhood and sociality"18

They have anintrinsic value which he calls communality, and a fundarnental right to .-

respect for that comrnunalityl His is ‘an existential theory of n'ghts,' draw‘ing'ﬂon the,

philosophy of Jean Paul Sartre where somethlng has a nght to exist srmply because it -
exists. Therefore because groups and a group value exist their nght to exrstence should v
be protected. He then looks at the U. S consututron and sees ‘that thrs value is’ not
recognized there. The only values that are recogmzed are those of 1nd1v1duals and of

- the state. This is essentrally the same point that critics of lrberal legahsm make.

In order to 1llustrate the defects of a purely mdrvrdual approach Garet analyses the '
U.S. case Regents of the Umversrty of Cahfomra v. Bakke,l9 He shows how Powell J '

relied on an mdrvrdual value understandrng of equal protectron to 1nva11date a school L

admissions process that enhanced black representatron in the student body by reservmg ;

seats for mmontres

"These results are made possrble by the fact that nerther theg,: Lo
SN P : S individual value (equal respect for persons) nor the social value .

- R (rough political equality) authorizes the court to inquire into the .
) . intrinsic . value - of :the two: groups subjected to the €rroneous . - <

protectron Judgments "0 LI LT A

* This cntrcrsm can be equally well applled to the Wellwoman Cooga and Groga cases

“discussed in Chapter One. The court does not 1nqu1re into the srtuatron or exrstence of

the two groups at the center of these cases, » '

o Owen Frss on the other hand belreves that runmng under the surface of the du

' 'schema of 1nd1v1dual and socral nghts rs ‘an unrecogmzed moral appeal whrch‘




unaccounted for, It appears in certain cases where the decision is not explained by

referring to personhood or sociality. This leads Fiss to say that the U.S. Constitution
does sometimes prov1de for. group nghts not expressly, but by refemng to, and

protecting experiences that can only be the experiences of groups. 21

< Although the posiu'ons‘of Garet and Fiss ate at first glance cohtradictory,both are. in
fact looking at group values from different pcrspectxves Whlle it is true that thcre is
some provision for what are beheved to be the values of a particular group, in lme thh :
what Fiss maintains, there is no inquiry into what the values the groups themselves ‘
really have. In Irishconstitutional jurisptudence thev implicit xhoral appeals to gtoup
values of the Irish people are to be found, ‘but there is nobquest‘ioni’ng of What these

values really are.

Whether we see value in terms of a vague communality which all groups_hatxe 2 ot the
value systems peculiar to specific groups, accordihg,jrights'to’ ngUps would make'k 'it‘
possible for these group values to be seen. To leave groups outot"cohstttutionat nghts ;
is to neglect, marginalize and exclude those e)tperiences which:’c’an ‘only be' seen and

presented as group rights. As Svensson pomts out
"“The actual and specific claims and interests of those bemg
- subjected to proposed rules. must be heard, and perhaps -more-
difficult-understood “on "their own- terms. in order for a Just"f
accommodatlon to be reached hesS

21 Owen Fiss, “Groups and The Equal Protecnon Clause" (1975) 5 thlosophy and '
~Public Affairs 105 at 171.
22+ This value is what the commumtanans seek to protect Thelr msxght is that the,
“conception of the individual self fails to capture the reality of human existtence. See
Michael Sandel, Liberalism and the Limits of Justice,: (1982 New York: Cambndge‘
University “Press. ); Ahsdalr Maclntyre Aﬁer Vmue (1981 Notre Dame' Umvers1ty of

Notre Dame Press) - .
23 " Frances Svensson "leeral Democracy and Group nghtS' Thc Legacy of :
- Individualism and 1ts 1mpact on Amencan Indlan Tnbes" (1979) 27 Polmcal Studzes

421at430 EEAE R S R




42

Svennson has American Indian tribes in mlnd when making " this claim, and “rno“re s
particularly the Pueblo Indians She discusses the imposition of an alien individualism
on them, when they did not define themselves in these terms, and pomts out that thrs'w S

ideology was inconsistent with therr world view.

“Not to accommodate groups in the democratic‘ political Structure is to deny ‘them

respect. Deciding what to award nghts to, is partly a pohtlcal decrsron about what .

society values. Van Dyke masntams that

"We plck out certain interests that we consrder morally entltled to
respect, and we call them rights. 'We put.into the category, of
human rights those interests that we Judge to be of fundamental Comah o :
importance. " 24 L v S e T

To quote agajn from"I‘urpel L

"Underlying the use of human nghts termmolo y or the frame
work of rights claims is a plea for the recognition of a different - -
way of life, a different’ idea of community,  of . politics, - of .
spirituality ... Aborrgmal rights claims are, in my view, requests
for the recognition by the dominant (European) culture of the .-
existence of another, ‘and for the toleration of; and respect for, L
the practlcal obstacles that respect brmgs with 1t TS i

Although rights for groups of themselves may not succeed completely in mcorporatmg ',

these mterests into law, mdeed these are values wh1ch by therr very nature aref

‘ 1ncapable of bemg absorbed mto the dommant system, they prov1de a mechamsm by‘

' whrch the process of recogmtlon and respect can be begun At a practlcal level 'a nght

to ‘self- determmanon for Irish Women could allow women to argue that they dldnot

possess the stereotyprcal values whlch are'ascnbed to them and create a spac for

women to dlSCl.lSS what then' values mlght be




2. Seeing Inequality.

The second reason why group rights should be recd‘énized.is that they enable
inequality, disadvantage and oppression to be seen. I«'or those who are unequal this

knowledge helps legitimate demands for change 'Ihls d1sadvantage can be both»

economic, political or suffered ina multrtude of dlfferent forrns, but- unless 1t is looked o

i

at from a group perspective it cannot be seen.26

If a disadvantaged person making a demand for change srmply speaks from an:

individual basis, they may find it dlfﬁcult to be beheved It will be easy to ﬁnd» '

arguments why for example this women is poor, or that women was not promoted or-

the next woman was raped. Those in power can say that the woman . was lazy, orls ;

provocatrve or Just could not do the _]Ob If the group is looked at however, and we can"
show that women m Canada and Ireland on average eam less than men, 27 or occupy the
lower rungs of the employment ladder, and that a hrgh proportron of women are“v

sexually abused then it cannot be argued that it is. an 1nd1v1dual woman s fault or &

misfortune, It becomes clear that there are entrenched systems and constramts in socral . .y

structure that create and perpetuate th1s 1nequal1ty and dlsadvantage The demand for a ot

remedy becomes less easy to 1gnore

26 Sheppard supra, note 9, dlsagrees with the use of the word dlsadvantaged' to

describe the position of those: suffermg from inequality, because it 1mphes that these : -

people —are - deficient ‘in . some permanent way. Words. such -as. oppression Lor..
-subordination, for Sheppard, communicate more. truly that what is really happemng is
the domination of one group by another.. = : ,

27 -+ 'In Canada’in 1986 women:who worked eamed 66% of whata men’ earned,
Comparable figures for Ireland are that women in- 1ndustry earned 60% of the -average -
~male weekly wage. For further discussion of poverty in Ireland see Mary Daly, Women
and Poverty (1989 Attrc Press. Dublm) :
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The same is true of other groups in society, If it is seen statistically that aboriginal .
peoples are overrepresented in the prison population, or that racial minorities are not‘
represented in decision making bodies, 1t leads to the question why" Thls in turn should .

lead toa realization that there are structural reasons for thrs

This is the point made by Colleen Sheppard. She argues that rt 1s only by examining the - .

social realities of groups that pervasive and sy'stemic patterns of eqtlality can bese'en.[i;

Sheppard explains that lookmg at the context leads to'a reahzatron that problems of .

“discrimination and 1nequahty have a group character, and emphasrzes "the rmportance' 5

of understandrng dlscnmrnatron as' a collectrve harm expenenced by mdrvrdual,--

members of socral groups. "'28 If the economrc and social context is 1gnored through the

' abstractron of the 1nd1v1dual from the srtuatron, or the rerﬁcatron of the nghts clarms, ;

or simply because of the assumptron that “all nghts clarmants are -equal, this has 2

negative consequences for groups. Apland and Axworthy put thrs argument clearly
"When economic discrepaneies are ignored‘ ., in thc name of
negative liberty or because. of the percerved undesirability of
positive liberty,(and, hence, the advocacy of noninterference by .
governments on. behalf- 'of those who are economically -
disadvantaged) individuals are put at a disadvantage in their legal

relations with most government and corporate ehtes because - of
their generally less favorable economlc posrtron "29-.

It becomes clearer and clearer that 1deas of equahty and Justrce requrre a group

dimension, In the Umted States thrs ecogmtron leads Frss to argue that the equali:.' i

protectron clause should be expanded to mclude a group drsadvantagmg pnncrpl

| "ThlS prmcrple wrll frame matters in’ such a way as to expose the ’
real issues and thus be- more lrkely to lead to the correct decrsro

.28 ‘, Sheppard supra, note9 at422 e s AR
7229 i-Lars- Apland ' and: Chris. A‘cworthy, Y : ive: on
S Democratrcally Controlled Orgamzatrons ,(1988) 8 WmdsorrYearbook of Access to
= Justice 44 at 48 : ‘ ; s ‘
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- invalidation of those state Ipractlces that aggravate the
subordinate position of the specially disadvantaged groups, "3

According to Sheppard this contextual information can be‘used to solve problems of.
interpretation of the quality provisionin Canadian Jurisprudence. .
"The words of S.15(1) appear to protect some groups that have
been privileged historicall A purposive and contextualised
approach brings the rationahty of such [aresult] into question. It
suggests that the scope of S.15 protection should be limited to

those . whose individual concerns ~are’ connected - to . the
disadvantaging of a social group."3! :

In effect this is what the Supreme Court of Canada has done. It has recognized the

importance of both context and a group perspecti\}e in Action Travaille des Femmes v.

C.N.R. and Andrews v. Law Society of British Columbla 32 In Andrews Madame
Justice Wilson stressed that the S.15 equality right should be con51dered ‘ ‘

"In the context of the ’place of the group in the entire social,”

political and legal fabric of our society. While Legislatures must. "

inevitably make distinctions among - the  governed, such -

distinctions should not bring about or re-mforce the dlsadvantage :
. of certain groups "33, .

In Ryv. ‘Turpin, the test was expanded and reqpired t‘hat'groups be a discrete and
insular minority who had been historically disadvantaged in order to-claim the benefit

of s. 1534

30 - Fiss, supra, note 20, at 171 - - , : L -
31 Sheppard supra, note 9,at423 - . e
32 (19‘;37) 40 D.L.R. (4th) 193, [1989] 1 s.C. R 143 U
33 Ibid . i

34 [1989]118.C. R -1296. See also Schachter v. Canada (1990) 66 D L R. (4th)
635, where the Unemployment Insurance Act-1971 which did not provide adoptive -
parents with the same child care benefits as natural parents, was found to be " . -
inconsistent with §.15 of fie Charter; Christante v. Smith [1990] 4 W.W.R." 744, and
Milne v. Alberta [1990] 5 W.W.R. 650, where discrimination against 111eg1t1mate o
- “children in receiving child support was. held to vio'ate S. 15; Leroux ' v. Co-Operators -
- General Insurance Co, Ltd, (1990) 65 D.L.R. (4th) 702, where the exclusion of
common law spouses from insurance coverage was held to violate s.15. In these cases .
- those protected by S.15 were found to be mmorltxes who had been hlstoncally
dxsadvantaged s : ,
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At least some members of the Supreme Court of Canada have recently bcgun to move
beyond the symmetry that Sheppard and Brodsky and Day, have cnttcrzed that is the
use of equality provisions to strike down posmve benefits for women yon the -grounds
that they do not apply equally to men, by taidng account‘ of the context of the issue in

each case. In Conway v. Attornmey General of Canada® for example prison inmates o

challenged the effects of the federal afﬁrmatrve actlon programme which brought‘
“female guards into male pnsons They argued that the subjectron of male 1nmates to
searches by female guards whlle female mmates were not subject to search by male \ N

guards violated their equallty rights under S 15 of the Canadian Charter

Desjardins I.A. of the Federal Court of Appeal used the goal of allowing women etlual‘ o
access to employment in federal pnsons and a recognmon of the context in Wthh the
. claim was srtuated to find that the mmlmal 1ntrus1on m the pnvacy nghts of pnsonersv :

was more than Justrfied by this goal

A group perspective is also important when the question of appropriate remedies is’

consrdered If the real i issues cannot be seen - how can adequate remedles be. granted?; %

Brodsky and Day : are aware of this problem; "Ind1v1duahzmg equahty problems makes' S ‘

' ‘the oppressron of women as 4 group 1nvrsrb1e and_makes it dlfﬁcult to see: why they "

| should be granted group remedres. They also pomt out that

it also makes it dlfﬁeult for _]udges to accept tnat governments
- may target certain social programs at.groups of people based on:;
the charactenstlc needs of the group asa whole 36,0,

35 (1990) 58 C.C.C. (3d) 424 i o :

36 Gwen Brodsky and Shelagh Day;: Canadzan Charter Equallty nghts For
= ;Women One Step. Forward or Two Steps Back (1989 Canad1an AdVJSory Counc11 on
: ,_,'the Status of Women)
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This is illustrated by the Iﬁsh case of Blake and Madigar. v. Afforney General 37 wherg. | o s
the 1960 Rent Restrictions Act which fixed amounté of rent payable on certain private k
dwellings was declared unconstitutional and an u‘njuét attack on the ﬁiopefty ﬁghts of |
landlords. The Irish Supreme Court failéd to take the soéial objective of the legislation e E
into account, which was fo provide low cost housing for péorer peoble who ”might i |
otherwise have difficulty 6btaining affordable housing. As McCormﬁck points 6ut, thev‘

emphasis on individual property rights of Jandlords severely ‘restﬁcted the competehce

of i Oireachtas (Parliament) to legislate in social -welfare and resulted - in the -

"beatification of the market economy through the constitution."8

3. The Power of _bilccdive ActiGi,

Another advantage of group rights is the added strength which colljcctive action brings, - |
whether this is action to assert a rights claim, or enforce “an - existing: legal or .-

constitutional right.

When trying to shift the entrenchment of a dominant power bloc,‘/ people need. to band ,
together to become stronger. Nitya Duclos makes this pbint very,arguing that - e

37 [1982]1 1.R. 117 and Re Reference under article 26 of the Constitution of the ;
Housing_(Private Rented Dwellings Bill 1981, [1983] LL.R.M. 246, - =0 o 2+
38 Gerard McCormack, "Blake Madigan and its Aftermath” 1989 LR. Jurist 205 .
at 223. Other uses of the group disadvantage test in Canada have however illustrated . - -
that even where there is ostensibly an awareness of groups, this does not solve all .-~ |

_problems with rights, as the interpretation of rights will still be influenced by the .-
ideologies within the legal system and the personal prejudices of the interpreter. This is

apparent from Gould v. Yukon Order of Pioneers. Yukon Territory Supreme Court,

March 1991.In that case Wachowich -J. held that a group must be a discréte and insular
minority who have been historically disadvantaged, before s.13 is applicable to them,

and to find that women were not 2-minority nor discrete and insular. oo




'If only individuals have nghts and not groups, POWer is so
dispersed that no significant threat can be posed to the hegemonic
control of the dominant group."3?

The strength of collective action has also been recognizedby sociologists studying the "
mobilization of ethnic groups. Nagel points out that large scale orgamzatrons in modem
economic and pohtlcal arenas have a competmve advantage in trymg to extract
resources from those in power 40 The formation of these large-scale orgamzatrons is o
therefore a strategic response to the need to confront other large scale compehtors ae k
These wnters are thinking spec1ﬁca11y of collectrves formed to htlgate for native clarms ;
such as the Native Amencan Rights Fund, Analogres could also be drawn in Canada
‘with. LEAF or NAWL 42 Collectives such as this because of therr srze, can wreld ‘:' ‘

significant power and have enormous 1nﬂuence as pressure groups. o

This is illustrated by the effectiveness‘ of P.L.A.C. in theIrish context vvhere the
collective action of conservatrve forces ‘was successful in havrng a rlghts c]arm adopted ‘ E

as a constrtutronal rrght At a practlcal level because of their larger size and greater

resources, P.L. A C. were able to engage in a w1despread pro-hfe campargn backed b

- nationwide advertrslng and media coverage. ‘This helped to ensure the -passing of the
amendment. Women s groups on the other hand because of thelr smalt and fragmentedﬂ

nature, only had the ﬁnancral resources. to campargn in the capltal cuy In: subsequent e ‘

htlgatron the assertlon that the nght was backed by a majonty of the Ir1sh People was A

used to give added legttlmacy to the right to life of the foetus Thrs 1s apparent from the‘:." '

Judgment of Hamrlton P. in the Wellwoman case where he observed that ‘

39° . Nitya Duclos supra note 6, at 350 ‘
40 . Joane Nagel, "The Political Mobrhzatron of Natrve Amencans“ (1982) 19 The
“Social Science Journal 36; Joane Nagel and Susan Olzak, -"Ethnic Mobilization in New
~“and Old States: An Extensron of the Competmon Model“ (1982) 30 Soczal Problems ‘
128, o
e 41 Nagel and Olzak lbld at 133, - '
‘42 Women's Legal Education: and Actlon Fund and Natlonal ASSOClatlon of
Women and the Law respectrvely : ‘
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"As late as 1983, the people enacted the Elght Amcndment to the
Constrtutron Consequently, there can be no doubt that abortion,
which is an interference with and destruction of the. right to life

of the unborn, is contrary to national policy, public morality,
contrary - to law, both -common law. and statute law, ‘to the
fundamental right of the unborn and contrary to that right to life

as acknowledged by the Etght Amendment to the Constltutron."“3 ,

Collective or group action therefore brings added strength when pressmg a rights’ clarm

or htlgatmg a constrtutronally protected right.

4. - The Waiting Niche;

The existing SUPPOI'L f01 groups at natlonal and Intematxonal levels may also be hsted as‘.i . : g
an advantage for artlculatmg clzums in the form of group demands and group nghts. ToT,g‘ f. )
‘the extent that these nghts exrst therefore, representmg oneself as a group taps mto‘ -

these exrstmg systems

g

The utthty of thlS 1dent1ﬁcat10n has been recogmzed by the gay populatron in the»f"k :‘, g

~United States Epstem summanzes therr vrews when he pomts out that

e "This, ethmc self charactenzatron by gays and lesbxans has i
clear pohtrcal utility, - for it -has' permitted -a form of -group " °
“organization that is particularly suited to the American expenence' T
with its history. of crvxl nghts struggles and ethmc based 1nterest' B
group competmon , Sl

Thls is also the pomt that Naoel makes when she pornts out that :

“Successful mobrhzatlon strategres are those that fit the bluepnnt
for access and mﬂuence drawn up by the pohtrcal center nés -

,G, (S,P,U,g;,) v, Open Der g;onnse mg and Wellwoman\genter, [1988 :

, IR 614 : , B : :

44 Bnan Epstem "Gay pohtlcs Ethmc Identrty, , fi
Constructromsm“ (1987) 17 Socialist Revzew 11;at 20;

A5 Nagel supra note 40, at 39 e :
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This reason draws on moral undercurrents running under society's surface. While the
Canadian constitution -is - designed to‘ accommodate groups, and is' 10 that- extent
removed from the unbridled individualism of the United States, the suphort for groups .
is probably more apparent in the United States which has a stronger tradition of group
struggle for individual rights.46 Where there is this support it makes it easier Juctrfy

measure which a551st groups 1t means that groups are swrmmmg wrth the trde.“’

Quinn points out that a sirnilar communitarian ethic exists in Irifsh Legal dtscourse,‘
which is influenced by the theocratic ethic of communitarianismt Although the appeal
to community is seen more in terms of an appeal to the natronal spmt or the natronall
interest appealed to in 8.P.U.C. cases, 1t nevertheless leaves a space to be potentrally V
exploited by groups which is not avatlable in a completely mdrvrduahstlc system, since
"liberal-democracy favours: the autonomy: of the . individual

whereas theocracy leans toward the collectrve rlghts/powers of
the group"48 o

Thus, the theocratic influence which has i in the past placed eonstramts on Irish women

may in the future be clarmed by them in support of their nghts as | 'vroup It 1llustrates :

that concepts of nghts and justice are often hlstorcally and culturally srtuated and what ’

is of use at one period may be dxsadvantageous in another. The iise of the equahty‘ 5

pnncrple by women is yet another example While initially the prrncrple was useful‘ nu

46 . The respect for groups and the commumty in Canada is dlscussed by Martha
Jackman in "The Protection of Welfare Rights Under the Charter " (1988) 20 Ottawa
" Law Review 257, see also Nitya Duclos, supra, note 6. . :
47 - The present claims of Abongrnal Peoples for self-govemment w0uld bean: o
~ example of group demands being made in Canada, see Patrick Macklem, “First: Natrons‘ L
Self-Government and the Borders of the Canadlan Legal Imagmatlon " (1991) 36 i
: McGill Law Journal 383 ,
48 Gerard Quinn, “The Nature and Srgmﬁcance of Cntrcal Legal Studre X
,Irtsh Law szes 282 . : b




40, erode the :

' _forcmg male enclaves to 1nclude women, 1t is presently used by me,

&

specral protectlon made avaxlable to women.

At the Intemattonal level recognmon that the claxms of groups need o be safeguarded

wrth group. nghts is. apparent from both general pnncxples such_as the nght 1o self-

, determination and specrﬁc conventlons protectxng the nghts of partlcular groups These

' wﬂl be dxscussed in detarl in Chapter 4

“D...  Conclusions.

‘In thrs chapter it has been argued that‘ there are advantages" to representmg and

artrculatmg clalms in the form of group nghts rather than 1nd1v1dua1'r1ghts.,.

It m: st be emphasrzed that group nghts cannot solve every problern with law. Prejudfee

4 sull mheres in 1nd1v1duals and 1deolog1es wrthm the legal system which combme toilt’

the mterpretatron of nghts in ways wh1ch favour the mterests of«the dommant group.

,Indrvrdual nghts w111 stlll be necessary 0 effect certam obJeetrve It 1s my contnetron

5 however that the advantages outwelgh the"drsadvantages and that - where the’ ‘primary.

" ob_]ectlve is to transform the socral condmons under~whlch women live however,r

g self determmatxun for women becomes possrble group nghts are necessary
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CHAPTER THREE

WOMEN AS A GROUP.

A.  Introduction.

The central objective in this thesis is to develop a model or theorv of nghts for women ‘
as a social group. One of the fundamental questrons to be asked therefore, is. whether .
women are a social group To answer this questxon affirmatively i is not to mamtam that. i
wOomen are a group and nothing else, srmply that women can be represented asa group’ ‘
where this is necessary to avail of the advantages of bemg a group.. As has been |
drscussed in Chapter Two, the advantages of group nghts in many systems and. therr‘_ iR - b
usefulness as a tool to break out of the impasse of lrberal legahsm, often make the o :

expression of the needs of women in this form advantageous Thrs chapter wrll examme ‘ B

the characterrstrcs of a group in order to determme whether women actually can be‘ =

represented as such.

B. The Characteristics of Groups

So, whatis a group’? Are there any. deﬁmtrons _any central charactenstrcs whlch’\

‘women must satrsfy before being awarded group status? Thrs section wrll attempt to L

. answer thls questron through a survey of varrous group theones

Deﬁmtlons, characterrsfws and central requrrements of groups vary accordrng to thei

discourse in whrch one 1s s1tuated -as each drscourse seeks to deﬁne and create the

term. Law, like other drscourses is competmg for the constructron of the term ITtis

©1o e Alan Hunt in a Guest Lecture grven at U.B. C "Law as a Mode of Regulatron
o “(Aprrl 5th 1991) made the point that:"law competes for the _construction of objects: fo
E _regulatron for the 1mportant reason that changmg a subjectlvrty changes the materiality




therefore important to ask, who is calling for a definition and why? Legal theories of ‘k o
groups tend to construct a narrow definition of what constitutes a group, as an
expansive definition which includes many groups will Jead to many demands for rights.
There is then the fear that the floodgates will be opened ‘,togroup demands. 1t 1s R 1
therefore in the interest of those agreeing todemands to define the group tightly v‘sothat ‘ ‘ ”

very few entities are included.2

1 Groups as Relationships i e E RRER v' " REN -

A realization that there are many different definitions of groups also brings -an
awareness that the concept *group' has considerable'ﬂexibilityi.' This is acknowledged"
in the work of many sociologists when considering the‘role of fgroups in:the,social ‘
structure Their analysrs begins varth an attempt to define the basic umts of socrety and
the bonds which bmd them together. In contrast to theorres of the socral contract whlch' L

see the individual as the basic unit, many socrologrsts accord th1s value to groups.

The acknowledgment that the group is one of the basrc umts of soc1ety is where Bates‘

and Peacock begin in their attcmpt to conceptuanze social structure 3 They dlSCllSS two ;
ways in Wl‘llCh the group is represented asa category in Wthh llke thmgs are collected S

together, or as a relatronsh1p They argue that classrﬁcanon constructs categones by.i 5 -

puttmg together what the sociologist sees as similar objects and rejectmg drssrmrlar i

ones. The only decrsron to make is whether somethrng is ltke A or not like A, when A'

is the category The necessrty for relatlonshlp is 1gnored as

- of the struggle. See also the theories of Jacques Derrida on nammg in Memozrest fo
Paul de Man. (New York, Columbia University Press: 1989)
2. This- difficulty is recognized by Darlene- Johnston in "Nauve ‘Rights: ‘as

- " Collective Rights; A Question of Group Self Preservatron." (1989) 2 f'anadtan Jaumal

“of Law and Jurisprudence19.

+:3 . F,L, Bates.and W.G. Peacock “Conceptuahzmg Socral Structure The M1suse,

[ of Classrﬁcatlon in Structural Modelhng“ (1989) 54 Amencan Soczologzcal Revzew 565




“classification does not Tequire connection among ‘members of 5
category... all that is required is that members of 3 class be
similar to each other with Tespect to the defining criteria. "4

"group members interact as occupants of positions and are related
to each - other by role relationships cha:acterizing these
Ppositions. "s v .

any objective reality capable of ob;er\?ation is problematic. The idea of groups asvself- o
defined rather than -defined by Iegalk or othelf discourse is usefy] hoWeQer, and js an : =
approach which is in tune with the work of feminists who iirguc that women ‘mu‘st'bé |
given the power to define ’ankd create themSelvés. 6 it wouldbeﬁal;lcué vwom‘e'n to bé‘
represented és a grohp without i‘nsisting on the uniformity of a classificatory model. - ’

Instead women would pe seen asa group of people joined by relationships fofand with

one another. Recognition that there are rve,lationship's‘wit‘hin the grﬁhp »would'akiklso‘é]lofw’ e

the recognition that some of these reIaﬁonshjps are hierarchical ang exploitative, Given'

—_—
4 1bid, at 569, ‘ ‘ _ S
1bid, at 566, S LR o
One of the central ideas of Postmodemnists is that there is no_objective zeality,
but that all *realities*. are created by the observer or writer. For a good discussion of -
this ‘see Jacques,Derrida,' of Grammotology. (John Hopkins University;.Press: 1976)."
This insight has also been adopted by Feminists in_showing that there s no objective -
truth, but that we each create our ,-and that discourses so far have reflected 3
male view of reality, ‘Lind and. Nancy. - Hartsock ™ - (eds)’ .
FeminismlPomnodemism,' , ‘ work on relationship see
[ Hester Lessard, - " i d : -Reﬂections{‘on,?R.. V.
Morgentaler and F Gill Law Journal_ 263
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that women come from many drfferent backgrounds and perspectrves any theory of thc

group which recognizes the heterogenerty of the group, is to be preferred

2. The Importance of Kentity,

Another preoccupatron of theories seckmg to ascertarn the nature of the group 1s to. i

define a group in terms of possessors of specrﬁc characterlstrcs or central attrrbutes. '

These characteristics can often be quite mlmmal The ﬁrst theorres which wrll be. :
looked at focus on ethmc groups, but it is clear that they can be apnlred to, and are

seen by the wnters themselves as apphcable to other types of groups mcludlng women

The most minimal-definition of a group 1s endorsed by Nlelson -, In hlS drscussron of ’

ethnic solldanty in modern socretres he accepts the deﬁmtlon of an ethmc group as

"a population that has a membershrp that 1df‘nt1ﬁes 1tse1f and is
identified by others, as constituting a category drstmgmshed from
other categories of the same order. "

~.Owen Frss in an examination of the hmltatmns of the antr—drscrrmmatlou prmcrple in

Umted States constrtutlonal Junsprudence, comes up w1th a srmrlar theory *1ss uses the_r'

concept of 1dent1ﬁcatron in order - to dlstmgursh a s0c1a1 group from aggregates of

1ndrv1duals who "mlght just happen' to arnve at the same comer of the street at thei‘, w

same trme"9 He pornts to two characterrstrcs of the group, Frrstly, that a group has al

7 Francois Nielson, “Toward a Theory of Ethnrc Sohdarrty in Modern Socretles
(1985) 50 American Soctologtcal Review 133.°
8. Frederik Barth (ed) Ethnic Groups and Boundartes. (Boston Lrttle, Brown
’ 1969) as quoted in'Nielson; supra, note 7, at 135 . .

.97 Owen Fiss "Groups and the ]:qual Protectron Clause " (1975) 5 Phllosophy and.
Publzc Aﬁ”azrs 105 " ‘
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identity and a drstmct exlstence apart from its members secondly, that 1ts members are

1nterdependent S0 that

“the identity and well bemg of the members of the group and. the '
identity and well- bemg of the group 1p_itself are hnked (emphasrs
added)"1° : ‘

This factor of identity is one of the key determinants of a group. The separate identity. o

and the identiﬁcation‘of members with that identity can be seen ’most clearlywhen s

examining the worlcmg of stereotypes Certarn prejudrces grow up about a group, for
example that women make bad dnvers or that people. are poor because they do not ‘

want to work. These stereotypes then affect all members of the group, whether they 5

choose to identify as members of the group or not As soon as a woman dnver or

: poor person is drscussed we assume that they cannot dnve or that they are ]azy

of course this i isa negatrve example Often group members wrll 1dentrfy w1th a group o 3

because they are proud of 1ts values, or wrsh to c1a1m some beneﬁts warded to 1t The‘_ o

' pomt is that members experrence therr 1dent1t1es, and are accorded a vplace in's crety i

based on the 1dentrty of another entrty, the group They lose out Aif the - group 1s’ ‘_ ‘
negatrvely stereotyped and gam if the group 1s awarded posrtrve beneﬁts, whether they‘ '

choose to 1dent1fy themselves as group members or not As Lahey argues

"Stereotypmg and strgmatrzatron of hrstoncally drsadvantaged
groups are legally recognized harms deserving: sanction because:
-they shape the social image ‘and reputation:of: _group ‘members, "
often “controlling _their :: opportunities . . as: mdrvrduals “more.
’ powerfully than therr 1ndrv1dual abilities do a8

- Fiss, supra note 9 at 148

'11‘ “Kathleen E. Mahoney 'The errts of L1berahsm in R;F, Devlin Canadian
'Perspe tives on Legal Theory (Montgomery, Canada 1991) 577t 67




For better or worse this capacrty for identity and identification is present where women
are concerned. Arguments made by fenumsts against pomography acknowledge thrs
implicitly. Catherine McKinnon for example explarns how"the subordlnatlng of some
women by pomography harms all women i

"not as individuals in a one at a trme sense, but as s members of

the group women. Individual harm is caused one woman and not

another, essentially as one number rather than ancthzr is caused

in roulette; but on a group:basis, the harm is absoluitely selectrve

and systematic. Its causalrty 8 essentlally collectrve."’12
Negative - stereotypes, and drscrrmmatory condmons can - therefore be seen as j

constraining all women whether feminist or not, Just asa socrety whrch adopts posmve

“yalues towards wome, benefits all women. It appears therefore that thls factor of

identity is one of the crucial features whrch drstmgurshes groups from aggregates

3. The reation of Identity

" How and why this 1dent1ﬁcatron takes place is another questron Most wnters agree that '

some n,ommonaltres are necessary Svensson and Johnstone are. most demandmg m’ -
terms of prereqursrtes for groups, but agree that 1dentrty and 1dentrﬁcanon are N d
necessary before an entrty can call rtself a group For them thrs 1dent1ﬁcatron takes
place where there are many bonds or drmensrons lrnkmg the people who make up the'
‘ group, so that the members €Xpress all therr socral 1dent1t1es through the group The : i
archetypal group then becomes one ‘ ’ |
"wrth many 1nter10ckmg drmensrons or facets shared by ts =

~members- in’ an- ideal - case for. example. language, religion;,
~ ethnicity, race and hrstorrcal experrence (emphasrs in ongmal)"l

,‘ 12 Catherine A. Mc Kmnon Toward a Femzmst Theory of The State. (Harvard*
5 Umversrty Press: 1989), at 208,

13 .. “Frances, Svensson, . “Liberal Democracy and’ Group ‘Rr hts( The Legacy of
- Individualism and its Impact on American Indran Trlbes." (1979)Polztrcal Studies 421
- at 434. See also Johnstone, supra ‘note 30. - » ' :




Thrs is in conflict. wrth Nielson who sees members as 1dentrfy1ng w1th each other 1n

many ways, whether on the basis of erther one or a combrnatron of markers. These |

bonds raual or: cultura] or through language or rehgron, are bases for rdentrﬁcatron : -

but not reqmrerl for i, They faclhtate the creatlon of an 1dent1ty, as “for example e
'modem technology makes commumcatron easrer, but the creatron of an 1dent1ty and a ;
solidarity based on that 1dent1ty are possrble wrth other bonds drmensmns and markers'

' than those tradttronally assoclated wrth groups An example could be common mterests i

needs or goals. Nlelson is qurte clear that other structural charactenstrcs such as L

"a common - language, a propensrty to endogamy, a closed
" network ~ of interactions...facilitate the expressron of thrs
sohdanty, but are not mtnnsrc part of it,"!4 .. .

v Nrelson uses the women s movement as an example of another basrs for solrdanty He

describes how this movement
"Would be characterized by clarms deﬁned on: gender and a. .o
- degree of mobilization of the female population.:It is an instance .
of gender solidarity. The: ‘essential elements of - other forms’ of -
solidarity would still be the formulation of group. specific clarmsf‘_ 2
and the rnobrlrzatron of the membershrp in view of 1mplement1ng S
these clarms 15 B EPR A

' around only one bond would also be members of other groups

' "so that there would be a crazy qurlt of overlap >1ng group and
individual statuses and rights claims and no way. tp mediate them

. other then by gomg back to the pnncrple of overriding rndrvrdu
nghts M6 ‘

L Supra, note 7,2t 137
\-Supra, note 7 at 137
Svensson “supra, note’ 13 at 434




e
o

Such a view can be critici_zed for failing to acknowledge thateventhose real’ groups
with multiple interlocking dimensions, still have identities’which’ overlap withother_
groups. Native peoples, for example,:the group Svensson has in m.ind ‘also v'overlao
. 'with the group women, desprte the multlple bonds of common race culture, 1anguage

history and world v1ew, so that clalrns to aboriginal self govemment have come 1nto

conﬂlct with the equahty rights of women 17 Individuals in socxety have a large vanety

of 1dentmes available to them, so that no matter how multtdlmensronal a group 1s there»

will always be crosscuttmg identities.®

One of the central insights of the work on ethmc groups is that ethmcrty, or the basis

on which ethnic groups 1dent1fy, is pohtlca]ly constructed Soc1olog1sts show that the: ;

bases for group sohdanty come into being in response to, and are created by, pohtrcal_ :

and economic factors. This is probably also true for women asa group Femlmsts pomt o

out that gender is pohtrcally constructed. 0k1n for example wutes that "the rejectron of

biological determlmsm and the - correspondmg empha51s on gender as a socral; E

: constructlon charactenze most current femlmst scholarshrp 19 Th1s means that the roles ;t o

of men and women, and the charactenstxcs of men and women are created in socrety

rather than neCe551tated by blology. Rosaldo wrrtes that -

\ "The fact that women give bxrth to- and nurse chlldren would :
. seem to have no necessary entailments, (but) it appears to provide -
a focus for the simplest distinction in the adult division of labour -
in any human group. Women become absorbed ‘primarily in "
domestic duties because. of their role as mothers. Their economic -
and pohtrcal acttvrtles are constramed by the responsrbllltles‘of LA

.17 This was the essence of the conﬂtct in LoveIace v, Canada 36 U N.G. A OR.
.-~ Supp (No, 40) Annex XVIII, U.N. Doc. A/36/49 (1981) where it was alleged: that th
. statutory provision which d1scr1mmated on the basis of sex’ in relatron to band '
-membership, infringed women's equahty nghts S e o
. #18 ' Nielson, supra, note 7, at 137, Lo
19" Susan Moller Okin, Justlce, Gender and the Famrly (1989 Basnc Bool\s) at'6
' Seealso chhelle Rosaldo Woman Culture and Soczety (1974) Stanford -University
Press)
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childcare, and the focus of their emotions and attentions is
particularisticand confined to women and the home"20

A realization that sex roles are created differently in different cultures and societies
underlines this point.2! To the extent that the work of women with chﬁdcate, their’roles |
in the family, their traditional exclusion from society mean that they develop different
values and natures, the very meaning of what it is to be a woman is socially or

politically constructed.

In her work on Native Americans, Nagel illusttates very clearly- the - political
construction of ethnicity.?2 She points out that there was no such concept as ‘Indian'
prior to contact with Europeans. It ’wasi merely "a label applied to religiouslyt and
culturally varied peoples for the eonvenience of an outside 'group.“zg Yet ovt of that
linguistically and culturally diverse eonvenience category an ethnicity has been cvreated,k‘
which is now the basis for identiﬁcation or to be more exact provides sevefa] bases

for identification. ‘Indians' in the U.S. have been mob111z1ng from three separate

bases: tribal, when organization and action are ‘W members of one tribe i in pursu1t of B

tribal goals; pan-tribal where the orgamzauon mvo;ves the members of more than one

tribe; and pan-Indian where the action is on the bas1s of Indlaness and in pursuxt of pan- A

" Indian goals. 24

The point to be grasped here is that out of aheterogene()us and diverse collet:tion of

‘ people several different types of polltlcally moblhzed groups have been created These

- groups have created themselves in response to what they see as their needs and created e

20 Rosaldo, ibid, at 24

21 Rosaldo, ibid. ‘

22 Joane Nagel "The Political Mobxhzatlon of Natlve Amencans" (1982) 19: Ihe :

_'Social Science Journal 36 ; Joane Nagel and Susan Olzak, "Ethnic Mobilization in New L
~and Old StateS' An Extensmn of the Compentlon Mode v (1982) 30 Soczal Problems :

-+ 128 :

23 Jeanne Gulllemm Amerzcan Indian Reszstance and Protest as quoted n Nagel
ibid,at 37.. : iy

o 24; Nagel lbld,_at 28

7
/
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not only one, but an array of groups to work from, depending on the particular
problem that needs to be solved. This has enormous implications for a theory of women
as a group. Women can be thought of as groups, or an array of groupsin a relationship
with one another, or as one large group. Which one comes into operation would depend
on the particular problem to be solved and the options open for its solution. Nor is
there a necessity for women to have a fixed, uniform or ahistorical set of characteristics
in order to be a group, or to mobilize as a group. Instead there is freedom to represent

women as a group if it is necessary to do so.

That this is also true of other groups is pointed out by Nagel. To show that ethnic
identificationis fluid and to a certain extent voluntary, she describes how people often
switch ethnic identities, either in the short term by choosing to speak in one language
rather than another, or in the long term, by adopting the cultural markers of religion, -
dress or custom of a more dominant group in a particular society.2> As Nagel points
out, ethnic mobilization is

"not simply the inevitable result of primordial differences that

somehow generate novel or revitalized ethnic identification and

organization. Rather. the boundaries around ethnic groups are -
incipient, problematic and situationally determined."?6 _ '

25 She gives as an example the conversion of non Hausa northern Nigerian urban
immigrants to Hausa ethnicity to claim the economic advantages associated with that

identity. There are also examples in North America of the adoption by new Hnm]grants L

of the dress and customs of the dominant Anglo culture.

26 Nagel and Olzak, supra, note 22 at 129. Marlee Kline also makes this pomt
about First Nations Culture in Canada. It has not remained fixed and static at some ™~
point prior to contact with Europeans, but is constantly recreating and redefining itself.
in response to modern society; guest lecture given to the graduate class at U.B.C.in.
March 1991. The changing nature of First Nations culture was also apparent atan =
exhibition of contemporary Mask-Carving at the Museum of Anthropology, where the. '
.. artist departed from traditional images to carve a mask of thc Exxon Valdez dlsaster in

‘ protest at the destructlon of the env1ronment : : i
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Ethnicity is created as a basis on which to mobilize in response to po'iitical and
economic conditions in society. Which of these identities crystalizes at a particular
moment depends on the situational constraints and the strategic utility attached to that
identity. While impetus from below dctenninés if mobilization  will occur, imt)etus '
from above determines the shape mobilization will take.,; Native Americans, for
exampie, responded to incentive structures determined by Federal Indian Policy. It is
clear that groups can create themselves to exploit the advantages of grotxp rights
discussed above in Chapter Two, and more partit:ularly the greatgt' strength which

acting collectively brings.

The conceptualization of gays as an ethnic group is also iilustrative of thé cap‘acitgf of a
group identity to be created. Epstein in his work on:gay poli’tics' and ethnic identity’,i :
describes how gays in the 1970's began to ‘Conceptualiié‘themsélves as'a leg'tti‘matev
minority group, and later as an ethnic grdup 28 The'repte.sentation d‘f’ gays as an ¢thhic ;
‘group‘ dependq on how ethnicity is deﬁned It can be seen as a ﬁxed inest:apab'le'k
category, or somethmg that can be taken up and put down Accordmg to Epstem it is =
more true that racial and ethmc categones are ﬂu1d a.nd subject to rede51gnat1ng and re-
evaluation, havmg dtfferent meanings in dlfferent contexts, than that they are .

transhistorical and unchanging.? - st

In a discussion which echoes the ideas of Nagel and Olzak, Epstein _d:écribéé the. “‘ne‘w'

ethnicity" that developed as an escape from ,traditidnal idealized views of ethn‘i‘city.";’l“hi:s_ ; ,"7‘ S

‘new‘ethnicity’ came to be. - -

27 - Nagel lbld at 39 L : : : ; e
28 . Brian Epstem “Gay Polltlcs and the Lxmlts of Socxal Constructlomsm.‘.' ( 1987) :

17 Soczlazst Review 11

2 dbid, at33.
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"a future oriented identity:linking an effective bond with an
instrumental goal of influencing State policy and securing social
rewards on behalf of the group, "30

C. The Problem of Essentialism

To assert that women are a group is to invite the criticism that this is a form of
essentialism, that is, generalizing about all women on the basis of the experiences of a
small group of white privileged western women. What has come to be known as
essentialism is the notion, as Angela Harris puts it,

"That a unitary essentral woman's expenence can be 1solated and

described independently of race, class, sexual onentatron and
other realities of experience.,"3!

In her powerful crrtrque of essentrallsm, Spelman shows how attempts to deﬁne tl\e
essent1a1 nature of woman and woman's expenences leads to a focus on whrte_
women, She shows how feminists have assumed that we have the clearest examples of
what women suffer as women when they are not subject to any other forms of

oppression. This leads to a thinking where

"insofar as what Black women suffer resembles ‘what white L
women middle class women do, we can tell what they suffer as
women; insofar as they suffer what Black ‘men do ‘we can tell

what they suffer as Blacks."32

30 Ibid, at 37. _

31 Angela Harris "Race and Essentrahsm in Femrmst Legal Theory K (1990) 42
- Stanford Law Review 581, at 585.

i 32 Ehzabeth Spelman Inessentzal Woman (Beacon Press. Boston 1988) at 16 ;
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She argues that white feminists therefore think, that Blaclc :women suffer sexism in the
same way as 'we' (white women) do, so to construct theories of sexism all * we' have
to do is work from 'our' own experiences. OF course this is not done COrlsciously,bl’lt'
takes place under the surfaceof feminist thinking, According to critics of essentialism,
this method of searching for what is common to &l women ’reduces race, class and
sexual orientation to footnotes and exceptions and also excludes the experiencesk of -

women who have been reduced to foofnotes,

The recognition that all women donot experience sexism in"the same way, do not:
relate to men in the same way, are not oppressed by structures and 1deolog1es in the‘

Same way, is certainly to be welcomed. As Spelman so powerfully puts it~

"It will not do to say that women. are oppressed by the i rmage of v
the * feminine' woman as fair, delicate, and in need of support
and protection by. men...as Angela Harris reminds us, *the alleged
benefits of ' 7 ideology of femininity did not acciue' to the Black
female slave- she was expected to toil in the ﬁelds for just as long
and hard as the black male was, "34 '

The essentrahst view that all wonmen are the same and suffer the same way, leads to a ;
view that all women have the same problems and reqmre the same solutrons to these o

problems Femrmst objectrves are therefore deﬁned m terms of what whxte well-to—do e

femrmsts want that i is employment equrty, daycare abomon and above all the freedom', R

to be the same ag whlte middle class men. It rs not that cntrcs of essentlahsm thmk:\v :'

these goals ummportant or that the expenences of whlte women were rnvahd 1t 1s Just iy

33 " This is one of the pomts made by Marlee Klme "Race, Rac1sm and Femmrst
Legal Theory." (1989) 12 -Harvard Women s Law Joumal 115.-

34 : Spelman supra, note 32 cat 122




that they are not the goals of all women. These theories purport to speak for &l

wormen, when in fact all voices are not being heard.

The critique by black women of white feminists also turns on itself however. If all
woman experience sexism differently, and have different goals and agenda, then how
can black feminists propose to speak for all black women? In fact how can anyone

speak for anyone else at all?

8o what is the answer? Are there no commonalties between women at all, nothing to -
bind women together? What are the consequences fora theo@ of women as a’ groilp? I
creating any theory excludes some women is it possible to have any theory at ail? -
Perhaps there are no commonalties, and each woman must define her' own objectives

and find othersto support her on a short term basis.?

While women quite clearly are not all the same, but are different from each other by
race, class, religion, background, culture and upbringing, age and abilities, there is
more than one conclusion to be drawn from this heterogeneity. Although*. some -
feminists may empathize with Caroline Ramazanoglu who maintajns that. -
©"As long as women have different class standpoints on .. critical
issues, and remain divided by race, culture and sexuality, there
. canbeno agreement on what constrtutes 11berat10n."35

there is more than one point of v1ew' Accordlng t0 Spelman for example, grvmg in to

this despair may be another form of rac1sm or essent:ahsm.

35 SeeKline, supra, note 33, at 143 drscussmg MacKlnnon s work "MacKlnnon 'S
focus on the experiences of white women would not be so problematic if she. did not
present her views as inclusive of the experiences of all women. Yet it is precrsely in,
purporting to speak to the expenences of all women that MacKlnnon garns legmmacy'
for her theory” " ..

36" Caroline Ramazanoglu, Femmlsm and the Contradzctzons of

‘ Oppresszon. (Routledge 1989) at’ 179
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"It amounts to my claiming that if there is any general case to be
made, it can only be on the basis of my case...if I get dislodged
from3 center stage, no-one or nothing else is going to replace
me'\l 7

Other feminists have argued that this view succumbs to the what may be last ditch
efforts to challenge the legitimacy of a movement based on the mobilization of women. -
This insight stems from similarcriticismby feminists of postmodernism, whose.
"recognition of interpretative multiplicity, of the indeterminacy
and heterogeneity of cultural meaning and meaning production, is
viewed as calling for new narrative approaches, aimed at the
adequate representation of "difference"3?
From this perspective the subject centered analysis of ferinism is seen as problematic,
and rejected as essentialist. This leads Nancy Hartsock to ask,
"Why it is, just at that moment when previously silenced
populations have begun to speak for themselves and on behalf of.
their subjectivities, that the concept of the subject and the

possibility of dlscovenng/cneatlng a hberatmg truth - become
suspect‘?” 39

Certainly a sensitivity to difference is required and care must be taken not to succumb
to oversimplificationand gross generalizations, but this does not mean there is nothmg ,
meaningful to say about what women have in common. To hold that 1here are no vahd
feminist pro_|ex:ts other than the ana1y51s of dlfference leads, as Bordo pomts out, "to
the coercive mechanical reqmrement that all enhghtened femmlst prOJects attend to

.difference."40 Delegitimating the feminist’ pro_|ect and engagmg in endless dlscussmn,-‘”'

oF the faulls and failings of femlmst dxscourse often beneﬁts only those prlvneged

'enouph to engage in such discussion.

37 . Spelman, supra, note 32, at 183 i o
38 .- Susan Bordo, "Femmlsm Postmodemlsm and Gender-Scepnsm "in Llnda I
~_Nicholson (ed), Femmzsm/ Postmodernism (Routledge 1990) 133 at 135, .o
39 This is the point that Nancy Hartsock makes in "Rethmklng Modemlsm"
Minority vs. Majority Theories" (1989) 7 Cultural Cnnque 187,

40 Bordo supra note 38 at 139
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Neither is such a position politically pragmatic.' An endless pluralism cannot provide a -

platform from which to call for change. The experience of Irish femirtists illustrates this
clearly. While small scale women's groups have sprung up in towns and counties all -

over Ireland, an effective opposition to right wing movements has not been assernbled

because of the fragmentation of feminists' efforts. This is acknowledged evenkby s

Ramazanoglu.®! If a pditical rather than an aéademic‘ perspective is"adopted, - it

becomes apparent that there are clear pohtlcal advantages ‘to. be gamed from‘
representing women as a group. These have been discussed in the prevrous chapter.
The nature of the legal system ls such that unified and cohesive arguments are more ‘
likely to be successful than those based on a vague plurallsm. If the objectrve is to: .
increase the effectrveness of rights in achrevmg change for women, then a group B

perspectiveis preferableto a focus on difference.

D What kind of a group are women?

The dlscussron of theones of groups in earller sectrons leads to the conclusmn that a

group is an ent1ty with sufficient commonaltres such that its members can 1dent1fy w1th“

the group and act together to pursue common goals and 1nterests It also seems farr to, -

conclude that the ongm of these: commonalttes is rrrelevant and that often they are

pohtlcal constructs Women ‘therefore can be seen as 2 group 1f they satlsfy these: 2

,J.

- requirements.

.41 According to Ramazanoglu “femrmsm loses its polmcal force 1f it is dtssrpated
L gmto an uncrmcal acceptance of women s expenences" supra note 36 at 180
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The work of feminists certainly provides a basis for arguing that women have sufficient
commonalties to generate a group identity. This section will examine this work and
then aim to show that this identity has been created. To assert the similarities of women
is not however to deny their differences, it is simply the assumption of a strategic

position for the benefit of women in engagement with law.

Although there are many feminists writing about the similarities between women, they
can be divided into two broad categories, those who emphasize the common values of
women, and those who draw-on common expenences of women and the hxstory of
oppression. Often these two categories are lnL,rtwmed as “the values of women are
often developed as a result of a domination, but will be dlscussed separately in the

interests of clarity.

1. Common_Values

As has been discussed through this thesis, women share many v?_lﬁes and interests,
Cultural feminists have devoted 'tﬁem‘s.elves.to‘ivdenti_fyirllg and c;eléf;rating these values v‘
as positive attributes of women. While it is iniposéible'to deécribe or even Hst a‘.l‘l\ the‘ » :
work on this area most cultual femimst have theories based cither on women' s blology
or on the different ontological nature of women. Daly and Riche are perhaps the best

examples of a feminism based in blology.“2 They beheve that female blology leads_to

42 - Mary Daly, Gyn/Ecology The Meta-Ethzcs of Radtcal Femlmsm, (Boston i
Beacon Press: 1978), Pure Lust: Elemental Feminist Philosophy. (Boston: Beacon Press' .
1984); Adrienne Rich, Qf Woman Born (New York:Norton 1976); see also Nancy..
Chodorow, The Reproductlon of Mothering: Psychoanalysis and the Sociology of .

Gender. (Berkely:Univ. of California Press 1978); Linda Alcoff, "Cultural Femmlsm
versus Poststructurahsm The Identlty Crms in Femlmst Theory " (1988) Szgns 412
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values of nurturing and caring, aitd a creates a certain distinct female energy. The work

of Colleen Sheppard, which applies this value of women to law, has been discussed -
above.®? These capacities for nurturing and caring are seen by others as limiting
because they were developed because of the subordination of women. As Alcoff
maintains
"to_the extent cultural feminism merely valorizes genuinely
positive attributes developed under oppressxon, it cannot map our -
future long range course. "+ ,
The attempt here however is not to approve or disapprove of these values, merely to

assert that they have contributed to the creation of the identity of women. . -

Women appeal to one another and empathize with one another on this basis. As Maeve
Doggett points out, the belief in women's values as mothers and reproducers of life was
a force behind setting up the women's peace camp at Greenham Comrynon in Britain to

protest against the siting of Cruise missiles there 45

Another basis for the creatidn of identity is the different onfolpgical nature of women.: =
The work of Robin' West exempliﬁes feminists who share views of a ‘d’iffe}rent
philosophical nature for women. Aecording to West ,Wonlen go th‘rongn a.different v

1nd1v1duat10n process than men, and. this- leads them to be relannal rather than"

autonomoua,46 ‘Whereas women view mdependence and autonomy as 4 thrcat men m

‘vconstructed phxlosophy and the legal system, thls has_ lead ,to a structure ‘wn_ere

43 Chapter 2, note 28 and accompanying text. -
244 Linda Alcoff supra, note 42 at'414 i
457 Maeve Doggett "Greenham Common and Civil Dlsobedlence. Malqng New
‘Meanmgs for Women." 1989-90 Canadian Journal of Women and the Law. 395
46 .- Robin West, "Junsprudence and Gender.‘ (1989) 55 Umvcrszty of Chlcago Law

Wests v1ew, ﬁnd 1nt1macy and relatlon threatenmg Because it is men who have :
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autonomy is protected and ',valued. West see ﬂ1is as being in complete contradiction to

women's essential nature.

The objective here is not to analyze the wide variety of feminist work which stresses :
the values which women share,. but . to' affirm that there ‘are some comrnon
characteristics which women share. This is not ‘o say that all women share every one of
the values asserted, or that all women rrave"these characteristics in the szirne’Way, s
merely to say that a large number of women will share these values and charncteﬁsﬁes. A
If Irish women are looked at for example, rt can be saidbthat in contrast_ with Irish rnen;
they will in general through their work‘in‘ caring for children':and family members,
have developed a greater capacity €or cannl;, they may also tend to r/iew themseives as '
more  connected - with - their families, and place a greater value on munacy Thrs :
statement is especially likely given the fact that most Insh women are full trme“ :
homeworkers.#7 Since this creates dlfferent needs and interests for women women can -
empathize with each other, appeal. to these commonaltres and 1dent1fy wrth one
another. The is apparent from the questrons asked by Mary Robmson

“"If half the Oireachtas were 'Women would the‘ﬁr‘ioritiesrenrain B

the same? Most men would probably doubt " whether it would -

make a significant diffzrence, whereas most women would ‘see .-
rmmedlately that there would be a different order of p'lontles "8

Clearly she views Irish women as a group, and one with ‘separate interests and -©

perspectives.

.47 Tenny Beale, Wornen in Ireland, (1986 Dublm) ¥
48 . .. Mary Robmson "Women and the Law in Ireland" in’ Arlbhe Smythe (ed)

, "Femlmsm in Ireland“ spec1a1 rssue of (1988) 1 Women s Studres Intematlonal Forum
‘351 at 352 : »
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2. Common History of Oppression,, S !

Theories based on a shared history of oppression, and a common interest in acting to‘f
end ‘this and so pursue social -and political self-determination, are created by many
feminists. MacKinnon is one of the best examples of this kind of theory. She sees the.
feminist project as explaining male dominance and has worked out a total dominance.
theory, based on the oppression of all women, and a theory of patrjarchy as a set of

mechanisms, ideologies and social structure designed to oppress women.# -

"Certainly Irish women have a history of oppression in common As has been discussed

in Chapter One, the laws which govem women in Ireland and the view of women 1n

the Constitution rernforces a view of women as pnmarrly wives and mothers. Former :
legal restrictions such as those which prevented married women from worlang, or’
obtaining contraceptrves, restricted women's freedom to chart the course of thelr own |
lives. Women have been given less opportumty to take part in 1ndustnal trammg

programmes,® have been denied the same unemployment beneﬁts as men and have'

had to shoulder the pr1mary burden of chrld care. Women especrally srngle parents

are one of the poorest groups in Insh socrety 51

As with.common values a common hrstory of oppressron can be sard to draw women;_ '

: together and forge an 1dentrty of women asa group Thrs is evrdent in Ireland from the .

formatron of women's groups devoted to ﬁghtmg the poverty of - women and the £

women's groups discussed i in the ﬁrst chapter who set up clrmcs to provrde pregnancy : .

49 - This theory is at its most developed in Catharrne McKrnnon supra, note 12
~-..but see also "Reﬂectrons On Sex Equallty Under the Law“ (1991) 100 YaIe Law
-+ Journal 1281 - . : .
50 .- Beale, supra note 47 ‘ ‘ '
51 Mary Daly, Women and Poverty (1989 Att1c Press. Dublm) .




counselling.52 The creation of the Irish Council For the Status of Women in recent e

years is also evidence of the existence of an identification of women with one another.
Traditionally there ' were also many other women's groups, such as the Trish

Countrywomen's Association, addressing women as a distinct conztituency.

Wntmgs of academic feminists also dlsplay an mtumve feehng that womm are a
group. Bacch1 for example works on the assumptlon that women are a group®, as does
MacKinnon, She describes how
"Composed of all its variabilities, the group women has a
collective social history of dlsempowerment exploitation, "and
subordination extending to the present.- To . speak of * social -
treatment "as a-woman" is thus not to evoke .any universal
essence or homogenous generic or ideal type, but to refer to this

diverse reality of social meanings and practices such that to be a
woman is not yet the name of a way of being human."54. :

The fact that women have enough commonaltles to make it p0551b1e for women to ‘
identify as a group, does not mean t.hat the - group women is homogeneous Clearly thlS‘:
is not. true. There are Irish women who a:e rich and poor who are radxcal Iermmsts‘ )
and conservatives catholics, who are natlonahsts and umomsts. It is 1mportant to reahze g

that alliances may have to be bu11t between women The contention 1s that women need

to recogmze the male dommance of Insh Socxety, and how thls affects thelr hves To L

quote again from Mary Robinson, v s

"It is vital that a sufﬁcent number of Irish Women recogmse that
the domination by men in the power structures: of soc1ety does
: matter"SS '

Smythe, supra, note 48. Lo s
Caroline Bacchi, Same Dg%rence. Femmzsm and Saxual Dtjﬁerence (1991)
Catharine McKinnon, supra, note 49_ at 1299 ;

: Robmson supra note 42} at 352
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An awareness of the points of comparison between women isa basis on which to do .

. f this. As Okin explains

, "Many injustices are experienced by women as women, whatever ;
the differences among them and. whatever other injustices they
also suffer from. The past and present gendered nature of the -
family affects virtually all women, whether or not they live or. .-
ever lived in traditional families. Recognizing this is not to deny

or deemphasise the fact that gender may affect: different sub-‘
groups of women to a dlfferent extent and in drfferent ways"
(emphasis in onglnal) 56 '

However, because of the differences between women, a »conc'eption of the group as :
cooperative and relational, is to be preferred. A suitable model :could’be the reIatitmal .
networks of Bates and Peacock drscussed at page 4 above, or the co-operatrve model of e
the group, based on trade’ un1omsm, whrch Apland and Axworthy favour.57 Perhaps"

viewing the group women as a constrtuency, or set of constttuenc1es, or even as a :

political party would be more useful A nght to self determmanon for the group ‘, ’

women, viewed as a re]atronal co-operatrve group would allow women the strength and S
advantages of actmg asa group, while allowmg the spec1ﬁcrt1es of any partlcular claJmf"
‘to be taken into account. Mappmg th1s onto the problem out]med in Chapter One, |
_right to self- determmatton would requrre an exammatron of the posmon of. women m‘: Wi

Insh somety to ascertam the effect of the §,P,U,C decrslon on . them Wouldl"'

preventing women from havmg abortlons advancethe self determ1nat10n of women 1n L
Ireland" What do Insh Women understand by Self determmatron‘? A nght for women ;“ “ -

as a social group would fac1htate the askmg and answermg of these questtons 53

56 . "Okin, supra note 19, at7. > ’ :
“57 - Lars Apland and Chris Axworthy, " Canada' A New Perspectlve on i
’Democratlcally Controlled Orgamzatrons“ (1988) 8 Wmdsor Yearbook of Access t0
o Justzce 44, Ehas
.58 Chapter 5 wrll be devoted to the workmg out of the nght to self determlnatxon
‘ "‘for women. s :
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CHAPTER FOUR
MODELS OF GROUPRIGHTS

A. Introduction.

In previous chapters the argument has been made that group rights are preferable to individus
rights when using litigation to end the dominance and subordination of women. There ar
many types of group rights available in different systems. This Chapter serke tn confinne
develop this argument by specifying what kind of group rights are most suited to women's

needs.

The question of groups who do not share the interpcfg and vélues of the domih:mt group is nér' .
anew one. In situations of both colonization and conquest, the response was the constructio‘rzly |
of Indigenous peoples as inferior and uncivilized. Where minority groiips were already part of
a state, their rights were simply restricted or the group expelled. 'Examples of oppression, and
exclusion are infinite, but specific examples in the legal sysiéms examined in tms thesis
include the oppression of Catholics by the British in Ireland, of First Nations across Cana,dé,v

and the exclusion and curtailment of the rights Asian peoples in B.C.1. _

The establishment of humanitarian norms was a ‘ prO‘cess _which‘begamwith the French énd
American revolutions, was reinforced by the second World War and 'cuiminated in the ‘United
Nations Charter and the Universal Declaranon of Human nghts It lead to an acceptance of ,

1 Irish Catholics were subJect to exphcn dlscnmmatlon in the l9th Century under the - :
Penal Laws, which prevented Catholics from owning property, voting or holding public ofﬁce. e
Although they were repealed in 1848, discriminatory practices and customs remained. For a
good discussion see F.S. Lyons, Treland Sirice the Famine. (London, Fontana & Collins:
1978) For a discussion of the legal treatment of native peoples in Canada see Patrick
Macklem, "First Nations Self-Government and the Borders of the Canadian Legal. - ...« .
- Imagmatlon." 36 [1991] McGill Law Journal 383, and Neil Nevitte and Allan Komberg, -
* Minorities and the Canadian State. (Mosaic Press, 1985). The racist and exclusionary ]aws ‘
- which applied to Asian people in British- Columbia are dlscussed in Dale GleOIl Ihe Law of
~the Charrer Equalzty Rzghts. (Toronto, Carswell: 1990) ‘
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the claims tojustice of minority groups needed justice. Group rights were one of the tools used
to further this objective. Although there are many specific group rights, it is my contention
that there are two general principles underlying them, that is 1. Equality/Nondiscrimination
and 2. Self-determination, and that of the two self-determination will most advance the
objective set out in this thesis.? This conclusion will be arrived at following an examination of
the rights for groupsin two legal systems, Canada and International Law. These systems are
chosen for the following reasons; The structure of the Canadian Legal system, inherited form
the English common law and overlaid with a bill of rights, but also possessing a strong
cornmunitarian ethic is most similar to the Irish legal system which is being used here as a case
study. An examination of International law is also necessary as protection for group rights is

highly developed in this system.

This chapter will discuss the advantages and disadvantages of these principles, first at a '

theoretical level, and then as developed in International Law and the Canadian Charter.

B. The Principv le of &uality[NondiscrirhinatiQn._

The equality principle #ind its corollary nom-discrimination has been one of the mostimportant
rights in moving away from a view of 'sacial order as.based on the hierarchy and autocraey ’
towards the realizatinn that subordinate must be treated with Justlce. At its most basrc level
the equality prmcrp’.e demands that likes be treated alike : and what is drfferent drfferently Thrs"‘
is the classic Aristotelian formulatmn of the pnncxple It has now. become one of the

fundamental norms of national and mttematlonal law.3 Although ongmally the desrre to treat

2 Tan Brownlie, "The Rights of Peoplesin Modern International Law." in J. Crawford (ed): PR

The Rights of Peoples. (Clarendon Press, Oxford:1988) at p 6. agrees with the divisionof . .

rights of groups into these categories. Of course there are other divisions possible, but for the

ponts to be illustrated in this thesis, an examination of the umf:rlymg pnnmples is most .

convenient. - '

3 SeeDale Gibson. supra, rote 1 Lynn Smith. "Judlclallnterpretatton of Equaluy nghts ;
“under the Canadian Charter; Some Clear and Present Dangers" (1988) 23 U.B.C. Law Review. ..
65 Taken together Article 7 of the Universal Declaration of Human Rights, Article 27 of the

{ Civil and Political Rtghts, adopted by Resolution 2200 A (XXI) 16the December
1966 have been held by Tanala J. in the South West Afnca Cases to create equahty asa’ ..
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people equally regardless of their membership of different groups was an advance on the
privileged treatment accorded to those born with wealth or power, the equality principle has

many defects however which limit its usefulness for groups.

One of the first limitations of the principle is that it tends to individualize the problem:s and
demands of groups. In the liberal system, the model for equality means that people iydeally |
should be abstracted from their particular circumstances in order to be treated equally,
meaning the same.# When translated into law this necessitates theabstraction of people from
their group backgrounds and experiences in order to be treated equally, so that’ people ate
treated as individuals rather than members of groups. As‘ Morton explains ‘ the
nondiscrimination right is essentially a process of treating an individual the same as "everyone

else regardless of minority membership,’

The defects of individual rights have been discussedr in Chapter One and will not ‘be repeated
here, but equality/nondiscrimination has other lumtatrons Applying the pnncrple to groups
and treating all groups the same, means that any drfferences that do exrst have to be 1gnored |
It entails an abstraction of the characteristics of the subordmate group whrch are lrke the .
domrnant group, and 1gnor1ng the rest This leads groups to ~argue that- therr drstmct

characterrstrcs and values are destroyed rather than valued and respected and that attempts are

being made & ?Jsrmrlate them 1nto the dommant culture 6

If all groups are to be treated equally then the-question arises;" equal to” whom, oriu')hat‘ .
standards? Feminist scholarship and that of members of mmontres has revealed that the: e

: ,equahty prrncrple has an implied pornt of reference or standard All groups are measured

. agamst the pnvrleged or domrnant group in socrety Thus the equahty prmcrple remscrrbesv the o

4. " Carol Lee Bacchi, Same Dzﬂ’erence Femmtsm and Se.xual Dyﬁrence (1990) at xvn
5. - Morton, supra,: note 1,at 72. '
-6 'This is the point-made by Mary Ellen' Turpel .in:"Aboriginal Peoples and The Canadran
. Charter" in'R.F, Devlm, Canadzan Perspectzves on Legal Iheory (Montgomery Publrcatrons’ €
. ,‘-1991) 503 at 517 S
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dominant group as the norm, whether that group is men, Anglo Europeans, orﬁanother

comparative group. As Eisenstein remarks, writing about women.

"As male is the implicit reference for human, maleness will be the -
measure of equality : Men are the norm, so women are different from
men. But for women to be treated as equal, they must be treated as men,
like men. because equalrty is prem1sed on men."? '

In order to gain access to the social privileges‘and rewards of the dominant group. tllose» 2
claiming equality must represent themselves as like the majority. In Bacchi's discussion of the

early feminist movement, she examines how women advanced claims to rights on‘ the‘basi‘s that

they were the same as men. As MacKinnon points out, faced with a choice of having the same
rights; as men, or no rights at all, women choose to‘ be the same as rnen,' and distinct
characteristics such :as pregnancy were down played. 3 It is es'sentially an assimilationist claim, :
where the subordinate group claims inclusion on the basis of ‘iit's similarityi‘with those who‘are : b,

privileged and powerful. It was a policy which was also applied to Native Peo‘ples.in Canadar

Seeing the dominant group as the norm also has the consequence that this group continues to-.

define the conditions and terms of entry into privilege. Eisenstein pomts out that . i 0

"women are permitted to compete with men under the same rules and
within the same institutions, but those institutions’ were. designed in-
accordance with male values, I.Z;OI‘ltleS and characterrstrcs Requrrements

and standards are desrgned w1th men in mmd B ;

This 1mp11es an acceptance of the condrtrons under whrch men hve and work and a desrre to '

rephcate them or to modify them only slightly, and for women m 1 the workplace 1t means an
acceptance of a structure whrch presumes the ex1stence of support servrces 1n the home to‘ ’.

provrde, clean’ clothes food a clean place of relaxatron and the care of one ] r-hrldr‘ 110

7 ZillahR. E1senste1n Ihe Female Body and the Law (1988 Umversrty of Ca.1fom1
B Press) e
v 8 Cathenne Al MacKmnon "Reﬂectrons on qex Equahty under Law" 100 (1991), ale
LJo1281, at 1287, ‘
"9, Ersenstem supra, note 7, at 54
; ;10 Bacchi, mtroductlon, supra note4
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principle of equality which is based on sameness of treatment and assimilation, assumes that .-

the institutions and structures created by the dominant group will suit all omer‘groups and

further their development and advantage. While this is better than no rights at all, in the end it -

does not satisfy the desires of dominated groups, including women, to have their speciﬁc

interests and needs catered to in society. MacKinnon's question is pa.rticularly appropriate here
“Why should anyone have to be l1ke white men to get what they have,

given that white men do not have to be like anyone except each other to
have it

The other option provided by the equallty principle is to aclmowledge dlfference ‘and provrde =

for special treatment to accommodate this difference. ThlS specralrty is either permanent

where the permanence of difference 'is tolerated or temporary where the difference 1s

eventually to be ended and the group assmllated The Justrﬁcatxon stems from the reahzatlon' Qe

that to create de facto equality, some 1nequahty of treatment 1s necessary. Examples mclude
special provisions to protect particular languages and cultures, or the creation of spemal

regimes to take account of pregnancy and chrldbrrth for women Afﬁrmatrve actron programs

desrgned to remedy the exclusron of a group from the workforce, or to end -poverty - are‘”"" :

examples of temporary. measures The prov1s1on of spec1a1 treatment does not: however

challenge the privileged status of the dommant group and dommant group charactenstxcs as the :

standard and norm. As Thomton wntes

*Although the specral treatment model adopts a qualrﬁed substantwe,
rather than a formalistic, mterpretatlon of equality, the model is'still -
constrained by the liberal legal view. that it is equahty wrth men whrch is

,~In addmon to treat groups drfferently, or gtve them specral nghts 1mphes that the problem is’

ll ~-MacKinnon, supra note8 at 1287

12~ Margaret Thomton, "Femlmst Iurlsprudence' Illus1on or Reahty‘ '
JoumalofLawand SoczetySat 13 RS L




implies deviance from the norm, and that the problem somehow inheres m the person so

labeled."13 In focussing on the disadvantage and weakness of the group the process by which

the group became disadvantsged is obscured. The fundamental questron of how dlfference is-
constructed and why it is construed as disadvantage, are also left unanswered Some have

argued that the existence of the privileged subject depends on the construction of a devalued
other.14 The experience of First Nations in Canada illustrates how the consuruction of
difference as inferior was the first step in devaluingthe other so that. their lands and rights
could be appropriated by the European majority.lS ‘Special treatment, by focussing" on the -
status of the disadvantaged, obscures the relationship of oppressor/opressed between the two.
Minnow recognizes this when she writes that a difference discovered is more aptly a statement

of a relationship, rather than the characteristic of a group. 6 .

Special treatment also requires justification to a certain extent. Arguments have to be made

that the unique position of the group requires an exception to be madefrom the requirement of

formal equality. This view is implicit in Section 15.2 of the Canadian Charter, which provi,desy v

that

Subsection 1 does not preclude any law, program ‘or activity that has as- 1ts
object the amehoratron of condmons of drsadvantaged individuals or groups....

Provision of special treatment such as afﬁrmatwe actron programs, or the provrsron of fundmg ;

for minority language schools often becomes drfﬁcult to Justrfy when they are seen as ’

privileged treatment that the majonty are not entrtled to.. Arguments are popularly made that o

minorities are " having it both ways' by receiving both equal treatment andv,spec_xal treatment. -

13. Bacchi, introduction, supra, note 4 Joan Scott also pomts out that focussmg on .
difference can underscore the stigma of deviance. See Scott, "Deconstructing Equalrty versus
Difference: or the Uses of Post-Structuralist Theory for Femrmsm " 14 (1988) Femmlst

- Studies 33 at 39, -
14 = Joan Scott, "Deconstructing Equalrty versus Difference: or the uses of Post—Structurahst-»
Theory for Feminism. " (1988) 14 Feminist Studies 33
15" Patrick Macklem, "First Nations Self-Government and the Borders of Canadlan Legal
Imagination." (1991) 36 McGill Law Journal 393.
163 Nédrtha anow "Foreword Justrce Engendered " 101 (1987) Harvard Law Rewew 10;
-at 35-3
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The equality principle also tends to view difference as ﬁxed and unchanging, assuming that a
particular culture for example, never modifies or develops. Previous Chapters have shown that -
this is not the case. There is also an assumptlon that the members of a " different group are all
the same as each other and that the group is hon‘ogeneous rather than heterogeneous. All
women for example are seen to be different from men in exactly the same way, and. are‘
thought to have the same needs and perspectives. The feminist  criticism - of essentlahsm‘
discussed in Chapter Three has revealed the defect of this assumptlon. In order to construct

categories of samenessand difference such generalization is necessary.

That the equality principle must move beyond sameness/difference in order to facilitate its use‘
to achieve material changes in the situation of m1nor1ty groups and. women, is accepted by
many scholars including MacKinnon. She argues that
"Until this model based on sameness and dlfference is- rejected or
cabined, sex equality law may find itself increasingly. unable even to -
advance women into male preserves-defined: as they are. in terms -of
socrally male values and blographles."l7 . S
It is my contentlon however that the construction of a comparatlve category before the equahty.“‘
pnncrple is applied toa problem, is too deeply ingrained in the conscrousness of the Jud1c1ary’ :
and the ]egal system to make - this reformu]ation possible, ‘One-kcan_ poi'nt'. to Charter -

‘jurisprudence as an example of the tenacity of this view'of eouality In A’ndrewsl‘v Law "

States to create a concpet of equality whlch focused on the pOSlthl'l of the group claxmmg theu_, ;'

right to equallty As Madame Justlce W11°on held in Turpm one of the purposes of sccuon 15 :

17 .- MacKinnon, supra note 8 at’ 1296 Bacchr ] work in thts area is also convmcmg -She
.. shows how the hlstory of feminism has been trapped into representation of women as either the -
.. same as or different form men, to the detriment of the feminist movement as a whole \'Sce also
"~ Minnow, supra, note 8; Thomton supra, note12; and Scott supra, note 13 o '

18 [1989] 2W.WR. 289 and (1989), 69 CR. (3d) 97 .

Society of -British Columbia and R v. Turpin'® the“Supreme Court o£ Canada moved away,;"‘ G

from a purely formal view of equahty, and from the s1m11arly s1tuated test 1n use xn the Umted‘ = :




, comparatrve group as other taxpayers, the argument could be made that the d1st1nctton was not
+ discrimination agamst women vis a vis men m the workplace remforced by tax laws, merely a

‘ ‘tax classrﬁcatlon lrke many others

19 Ibidat 127. e
204 Decary J., Federal Cour

"remedying or preventing discrimination against groups suffering social,

political and legal disadvantage in our society. "9

Despite the move to a substantive test focussing'on the historic disadvantage ofa group; and a-
test which requires a consideration of the effect of the 1mpugned legrslatron on the posmon of

this group, categories of sameness and dlfferenee are still constructed.

Thts is apparent in Canada v. Symes 29, where the Federal Court of Appeal held that chlld care ;
expenses incurred by a parent were not busmess expenses within S. 18 (1) (@) of the 1970 Tax" i
Act, so-as to qu’tllfy for tax deducttons The appellant argued that thrs was® not an',"
interpretation of the sectron consxstent w1th the guarantee of equallty 1n Sectlon 15 of theb»‘v'_l ,

Charter.

Evidence was given that women bear by far the largest burden of ch1ld care in Canada and that
“the absence of chrld care is a barrier to women s partlcrpatlon in the economy, in terms of 1

paid work and mcome generatmg work "-A view of equallty as. a prov1sron desrgned to ‘“‘[, G

ameliorate the condrtrons of dtsadvantaged groups would seem to reqlure the grantmg of tax
deductlons in order to offset thz cost of chrldcare expenses for women and so remove a barner

to their partrcrpatron in the f‘anadran economy

In commg to his conclusmn Decary I argued that the equalrty pnncrple drd not requrre str1ct G

numencal equahty, but permrtted dxsunchons and cla551ﬁcatrons. By constructmg the

"’,‘Appeal,"'June 19, 1991.. Lt
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“the Income Tax Act is full of examples where one taxpayer for certain
reasons has deductions which another taxpayer does not have. Also,
certain taxpayers are called on to pay more taxes than others. Some
taxpayers are called upon to pay a higher rate than others." ‘

Decary J., constructed the issue as the claim of one taxpayer to a special privilege not granted
- to other taxpayers. He viewed the respondent as " claiming privileged treatment for
professional women and parents." He then made clear that professional women were not a-
group to whom section 15 applied.
“I am not prepared to concede that professional women make up.a’
disadvantaged group against whom a form of discrimination recognized
by S.15 has been perpetrated by the adopting of s. 63 (of the tax act), or
would be perpetrated by this Court's refusal to interpret s. 18(1) (a) so

as to give a self-employed miother an additional deduction for a business
expense."” :

The reasoning in this case illﬁstrates clearly the defects of the et1ua1ity pr‘inci»plé,’ its
construction of categories of diffefence, and the tendency to reptesent subétanﬁve equality ’aﬁ ‘
the claim for a special privilege. These lihiﬁﬁons in addition to thosé discussed abbve, have
lead many scholars to reject equality as effective in seeking justice - for oppressed groﬁps.‘
Lessard for example prefers tov seek adva'nces‘for ‘women“usin;‘g >'1‘ibekrt‘y ﬁghts,j‘zl“ Turpef

similarly sees a greater value in self—determination .

"As aconcept that providesgreater recognition” of the . cultural °
differences of peoples who-live within enclaves defined by dominant .
cultures,’ rather than simply. providing . a . predetermined- context for
minority or ethnic rights. "22 T e e e

The fundamental premise of self-determinatidn, which will be disvcu'Ssed‘in niorev detail l‘:‘iter;in“

 this chapter, is a recognition of the value and wbrthvof, the pgrspeétiiies of;bthgr groups than i

 one's own, which i not dependant on their sameness or difference. It is'a movement away =

from mere toleration‘towaxds respect, from paternalism and contrél over a group, to ccdingi \

control to the group itself, thus to gi‘vinvg‘t‘he grbilp the power to ’def."}n“e itself. -

21 Hester Lessard, "Relationship, Particularity and Change: R v.
. Approaches to Liberty." (1991) 36 McGill Law Journal 263 S
222 Turpel, supra, note 6 at 523. e L R T

Morgentaler Feminist

L




C. Group Rights in International Law.

International Law, as it first developed, was primarily concerned with governing relations
between states.?® With the development of a more sophisticated structure of internationsll
relations following by both the League of Nations and The United Nations, international laww
became of broader application, and began to accord rights to many different subjects,

including minority groups.?4

International instruments and conventions and instruments abound giving detailed and specific . k
rights to groups. This section will show that two broad principles can be said to underlic all of
these rights, that is the principle of equality or nondiscrimination and the }prineip‘le of self-
vdetermination. Each has a fundamentally. different l)asis, which ,Will be seen | from : an‘
examination. of the protection of groups at the international level. The first, equality, procesdls
by ignoring difference, or providing for special treatment. The second, seif-determination, ifs .
ultimately, a. principle of liberation, as it aims. to return control and choice to the clalrﬂ&nt
orain 25 Back will he Tnnked at in tnmn, and 1 will conclude that the ri_ght_ to self-determination

i tihe @me most suited to women'ss mests 25

23 Hugo Grotius De Jure Belli et Paci is the earliest work on International Law and dealt .. ..
with the appropriate standards which should govern relauons between states m times of war =
and times of peace. X
24 See Ian Brownlie, Baslc Principles Of International Law. 2 ed (Clarendon Press 1990), I
25 = There are mtematlonal lawyers who disagree with this construction. Crawford, supra,
note 2, for example argues that there are even newer rights centered around development If
self-determination is seen as the return of control and power to a dominated group in to - ;
Tfacilitate the creation arid devejopment of their potential and capacities, rather than merelya. -
right to secede, it is clear that development rights are included in self-determination.. ‘
'26.. " There is a danger that international law and human rights becomie only, the rights of .
~ western nations or the rights of men. International Conventions may caler for the needs of Gk
- white women or women in the developed world, and not developmg world women. Desplte e
- being called International Law, it has developed according to a westem rights struclure, and .
 reflected the values and biases of these cultures. This is currently being challenged by third -
, world feminists and humam mghts scholars see A "’olhs and B. Schwab "Human R1ghts.




1. Equality/Nondiscrimination.

Although the equality principle and the standard of nondiscrimination is new close to being
recognized as jus cogens, or a fundamental doctrine of International Law, and a central
principles in legislation and other instruments concerning human rights, it’s precise content 1§
unclear.?7 It receives it’s best examination in the famous dissenting opinion of Tanaka J in the
South West Africa cases.?8 In his judgment he makes the point that the principle of equality '
. does not mean the absolute quality, namely. equal treatment of

men(sw) without regard to individual, concrete circumstances, but it

means the relative equality, namely the principle to treat equally what

are equal and unequally what are unequal."?
This formulation draws on the liberal legal concept of rights ’discussed»in Chapter One, and is
subject to the problems discussed there. It alSo illustrétes that equality is dependant on the:
construction of categories of sameness and difference. Tanaka J, sees the équality pririciple as;
derived form the natural law ideal of equality of all men before God, and comes to the
conclusion that black péople are really the same as White people and "shou&dk therefore be
treated equally. The poiicy of apartheid enfotCE;d by the SouthAfrican Govefmment’-‘s'imply
constructed the categdries of sameness and difference in another. Way_, seeing the iﬁdigénous

population as unequal, therefore deserving of utiequal treatnient. ;

Western Construct of Limited Applicability", in A, Pollis and P. Schwab (edS), Human
Rights. Cultural and Ideological Perspectzves. (Praeger, New York, 1980) .
27  Brownlie, supra, note 2
28 . South West Africa Cases (Second Phase) 1966 in Reports of Judgments, Advxsory
Opinions and Orders of the International Court Of Justice, 1966. An extract is reproduced in
Tan Brownlie (ed) Basic Documents on Human Rights (Clarendon Press, Oxford 1981) at 441~
470. The case concerned submissions made by Ethiopia and Liberia to the 1.C.J. alleging that
South Africa was in violation of it's international obligations under the Ledgue of Nations . -
Mandate System in regard to the implementation of the policy of apartheid in South West!
Affica. Although a majority of he court held that they had no jurisdiction to hear the merity of -

- the case, Tanaka J, dissented and found that South Afnc'a § aparthexd pohcy was in vlolatxon of

oo-the equahty prmmple under mternatwnal law. y
- 29 Brownhe, ibid, at 461, - ,




- actions.

The use of this principle to accommodate groups within dominant legal systems is b_est o

illustrated by an examination of the treatment of groups in International Law. Protection for
groups first became an important issue after World War I. Following postwar boundary
settlements, displacement of large population groups lead to fears that these groups would
suffer in their new states. To alleviate these fears and to faciiitate the acceptance of postwar
treaties, - the protection of mmontres was mcoxporated into the s\.ttlement provxsrons. nghts
were attributed to minorities 2 as collectwe entmes and a complamts system was set up under the
League of Nations.3¢ Mmonty protectlon was pohtlcal rather than humanitarian however as 1t ‘
was only when disaffected minorities became a threat to peace or: secunt) that their 1nterests |

were seen as important.?!

The minorities system illustrates the two appreaches to difference of the eqnality‘ principle, -
eliminating or ignoring difference through same treatment, or preserving difference threugh"
special treatment. The minority system mternahzed the sameness/drfference duahsm In so far

as members of minority groups were the same as other nahonals they were to be treated the -

same, that is equally. In so far as they were dlfferent, that difference was to be preserved.

The practical 1mphcatrons of this dualism are revealed by the objectrves of the system

summed up by the P.C.LJ. as'amicable cooperatron between all 1nhab1tants of a state. The g v',i:i

Mmo-'rtv Schools in Albama case made 1t clear that -

1

"In order to attain thrs object two things.. [are] necessary .. the ﬁrst PR

is to ensure that nationals belonging to religious or linguistic. minorities = ;"""

. shall be placed in every respect on a footing of perfect equality with the . = .-

- other nationals of th= State, The second is to ensure for the minority ...
suitable means for tiie preservation of - their ... pecuhantres their

- traditions and their national chamctensucs."32 : ‘

30 . The procedure was to make a com,plamt to the Permanent Court of Intematrona'l T ustice,
Only 1nterested Nation States could make complamts groups them selves could not brmg

‘31 This discussion is based on Wamck McKean Equalu‘y and Dzscnmmauon undpr
. International Law. (Oxford University Press,’ 1983) especially pages 24 and following.
. 32.°.(1935) P.C.LJ. Ser A/B . #64 at 17 as quoted in P. Thornberry "Self-Determination

e “Mr(;rontres Human Rrghts.' a Revxew of Internatronal Instruments" (1989) 38 I.C.L.{). 867 at
oo 87
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Nevertheless there was some confusion about which of these alternatives was the ultimate goal -
of the system, assimilation into the political life of the state, or preservatlon of their cuitural

1dentrty The first is more of an mdrvrdual right, awardmg as it does nghts to members of the

groups to be the same as other mdrvrduals, that is ignore thelr group membﬂrShlp The second o

isa true group right, as 1t can only be exercised by the group collectlvely 3 Pregervation of
national traditions and charactenstlcs helped to foster a sense of group 1dent1ty and prevented
their assmrlatton into therr respectlve states. This charactenstlc of grOllp nght was however a

‘factor leading to the end of the minorities system of the League of Natlons.3f‘

After World War 11 there was therefore a chahge of direction ‘With the emphasis on basis

standards of -human nghts which would be apphcable to all -The emergent Umted Natrons,‘ o

recognized that membershrp ofa nondommant group often lead to dlscrrmmatron and in order‘
to end suck practices, Conventlons and Deolaratlons adopted and promoted by the U.N.

instructed nations to ignore this membership and treat the individual as if she was a member

of the:dominant group. 'An examination of the.cornerstone doCuments'of Intemationat La'w,r_ o

the Charter of the Umted Natrons, the, Umversal Dec]arathﬂ of Human nghts 35, as well as
other international instruments illustrates the propen51ty of the equallty pnnmple o' abstract

group members from their backgrounds and 1gnore their dlstlnct culture and values, in order to ‘

ireat groups the same. Article 1.3 of the Charter, for examp1e prov1des that the pnncrples and e

purposes of the United Nations mclude S : F i
promotrng ‘and  encouraging respect for human nghts and for
fundamental freedoms for all wrthout dlstlnctron as to race, Sex,
language, or relrgron :

Amcle 13 requ1res the General Assembly fo 1mt1ate studles to "assrst in the reahzatron of

-~ human rights and fundamental freedoms for all wrthout drstmctron as to race, sex language 0r_.“/“." v

‘33 McKean ‘supra, note 31, at 24. ‘ :
.34 . There were other. reasons however. The League of Nations’ system was used by Hltler
- prior.to World War II to advance the claims of German minoritiesin Czechoslovakia and othe
~eastern Buropean countries, and the Jater i invasion of these countrres was _]USUﬁBd as an action

) preserve the rights of these minorities. -
_35 Adopted by the General Assembty on’ 10 December 1948 U N Doc. A/ 811




136 Adopted by the U. N, General Assembly on 16 December 1966, 6 LL.M. 368 [1967]

:37..The U.N. Charter provided for the setting up of an Economic and Social Council to
- discharge the function of protecting human rights. Under Article 68; this Council was required
(. to set up several Commissions to do this; one of which was t ]

- -See 'Warrick McKean, supra; note 31, at Chapter 5at72. " ©
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religion.” Article 55 require thek U.N. to promote similar goals. Article 2 of the U.D.H.R h

provides that » ’ :
“Everyone is entitled to all the rights and freedoms set forth in this
Declaration without distinction of any kind, such as race, color, sex,
language, religion’ political or other opinion, national or social origin,
property, birth or other status,” SR . SRR

The Declarétion then gbes on to set out the human rights which ar gua:énteed to "everyone', |

such as the right to a fair and public trial, (Article 11), the right to life, libérty and segi;rity of

person (Article 3) freedom of thought, conscience and réiigion (Afti‘clé 18) y

Many of the rights granted by the International Covenant on'Econ(Smic, Social aﬁd'Cultufai"

Rights, and the International Covenant on Civil and Political Rightsﬁ@ére also based on the

principle of equality/nondiscrimination, Article 2, for exam‘ple‘prin'dt‘t;s\vthgt L
"Each State Party to the present Covenant undertakes to ‘respect' and to
ensure: to all individuals ..." the. rights recognized in " the present ..
Covenant, without distinctfon of any kind, such as race; colour, sex,

language, religion, political or other opinion, national or social origin,
property birth or other status.” : e e

Although the policy in 1948 was to ensure the same rights to all regardless of difference, the
U.N. subsequently recognized that accommodétigin of groups through _i?ormal‘ek;uality»'aﬁfi, by

N i

ignoring difference was not sufficient. McKean notes thét_ :

“Three -organs were created specifically to' deal with questions of
-discrimination.. The - Sub-Commission- on the : Prevention "of =
Discrimination andthe Protection of Minorities and the Commission on'" -
the Status of Women were established as subsidiary organs of the . .
Economic and Social Council in 1946, while in 1952 the general"
Assembly set up-an ad hoc commission to study the racial situation in
South Africa," 37 L e e e B

G.A. Res 2200 G.A.O.R. Supp 16/A/6316at49" - .

he Commission on Human Rights.-
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The goal of these commissions was 1o see what  special meaSures' of protection wouldbe o
required by minorities. The definition of Minorities offered by the Special Rapporteur of the -
U.N. ‘Sub- Commrssron the Preventron of Drscrrmrnatron and the’ Protectron of Mnontres
vrllustrates the view of the United NatronS that this protectron requrred the preservatron of i
difference. A mmonty was deﬁned as

"a group numencally inferior to the rest of the populatron ofa State in a T

nondominant position, whose members... possess ethnic, religious or = -
linguistic characteristics differing from those of the rest of the population -

and show, if only implicitly, a sense of solidarity, directed towards
preserving thetr culture tradltlons, rellgron or language "38.. L

The definition a]so reveals the process of COmpanson of the mmonty group with the domrnant _
group. The mmonty are deﬁned purely by therr drfference from the rest of the p0pu1at10n
This begs the questron who are  the Test of the populatron and who deﬁnes what is mcluded or. o :

excluded from this dommant norm"

Other rmportant 1nstruments whrch Pl'otect gl‘oups qua groups also arm to preserve‘drfference

An example is Article 27 of the Internatwﬂal Conventron on C1v11 and Pohtrcal Rrghts 1966

provides that

"In those states in whrch ethnrc relrglous or lmgulstrc mmontres exrst o
persons belonging t0 such Minorities. shall-not be denied the right; in':
~ community with other members of - their group, 10 ‘enjoy - their: own
culture, to profess. and praCUce therr own rehgron or to use therr own |
Ianguage. ‘ , t :

The protection of mdrgenous peoples 1llustrates the form of group nghts whrch provrde peCIal L

treatment on a temporary basrs in Order t0 ehmrnate dlfference The Indlgenou and ribal

. ""»Populatrons Conventron for example, adOPted by the Intemauonal Labour Orgamzatro'

1957 called for the specral and drfferentlal treatment of the mdrgenous as long ‘as. their

‘depnved socral condltrons warranted it. PIOgressrve mtegratron was to. be the uIUmate goal,

' The constructron of drfference as mfenonty is also apparent Implrcrt rn' the convention is the

38 As quote"l in Thomb“rry, supra. note 32, at. 873
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view of the group as dlsadvantaged due to an inherent inferiority. Indrgenous people are not
'seen as possessing a dlstmct and equally valid culture but instead as
“members of tribal or semitribal populations in independent countries

whose social and economic conditions are at a less advanced stage
than..... other sections of the national community."39

Not surprisingly the LL.O. Convention has been rejected by the World Council of Indlg‘enous
peoples in 1977, and the Congress of Indlan Movements of South Amenca in 1980 Both :

groups, rejected the view of Indrgenous Peoples as “less advanced' and opposed the pohcres of

mtegratlon and assimilation. Instead a right to self-determination was clarmed 4°

The criticism of special treatment in thrs sectron is made w1th an awareness that for manyq
dominated groups, to be treated the same as a majonty 1s an advance of prev1ous condmons of -
deprivation and exclusion. The argument I ‘make here is that specral treatment does not go far:'

enough in recognizing the distinct character and value of oppressed groups but assumes‘

1nstead that they wish to be mcluded in the mstrtutrons and structures created by the majonty :
As discussed i in Sectlon B this assumptron is’ senously flawed: Group nghts must facrhtate the’
desire’ of groups to deﬁne and create themselves and the mstltutlons under whrch they live - :

their lives.

. vInsofar as women have been protected or accorded nghts at the mtematlonal level th se nghts‘

pnncrple to prevent d1scr1m1natron against women 1s ﬁrmly entrenched in 1ntemat10na1 Law.' o

The pr«.amble of the foundatronal human nghts 1nstrument the U N Charter f reafﬁrm 'faltl

_,1n the equal nghts of men and women.- Amcle 13 of thlS Charter declares "hat he

achrevement of fundamental freedoms for all wrthout dlstmctron as to sex is.one. of he

39 L. O Convention #107 dlscussed in V Van Dyke Human Rzghts Etmzzczty‘and

o .'Dtscrtmznanon (Greenwood Press 1985) Chapter 4 at p 82. -

.40 . This is discussed in Van Dyke, ibid; at 82-83. See also Barsh "Rev1s1on of L.L.0.
: Conventron # 107“ (1987) 81 Amerzcan Joumal of Internanonal Law 756 :

‘have provrded equal treatment or specral treatment The use of the equalrty/nond cnmmatron ; - ."»
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purposes of the UN Obhgatrons are also placed on the U. N. 1tse1f to ensure the equal
part1c1patlon of men and women in its prmc1pa1 organs (Article 8) and to promote respect for‘ ;
human rights without regard to sex. (Amcle 55) The emphass is clearly on equahty wrth men

Dlstmctrons between women and men are to be 1gnored S0 that women can be treated as 1f they -

were men.

The empha51s on the use of the equahty prmcrple is 111ustrated by the hlstow of women s nghts _
at the U.N. The U.N. Charter provrded for the estabhshment of The Economlc and Soc1al.fsr'= :

Council (ECOSOC) to promote human nghts Although separate Commlssmn on the Status of

Womien was estabhshed by this councxl the major work of ECOSOC at that trme remamed the

draftrng of the Unrversal Declarahon of Human Rxghts 4 As well as scttmg out general'

standards of human nghts thrs document exphcrtly afﬁrms the equal nghts of men’ and

women, Article 2, for example guarantees nghts and freedoms to everyone, regardless of v.

sex. Artlcle 16 guarantees to men and women equal nghts as to mamage. As Elder pomts out.‘:

however,

: "The underlymg concept in' the Umversal Declaranon s that all
- proclaimed human rights should be equally available to men and women,
Areas in which women have been particularly victimized as women' per
" se, such as in the institution of polygamy,: forced marnage, 1nvasron of'
..bodlly pnvacy and sexual mutllatlon are not covered“42 : o

That these issues are not dealt w1th underscores the defects of the Equahty/Nondrsc

: :pnncrple. Because the male is the exp11c1t norm for the protectlon of human nghts it:

assumed that women s needs are the same as men s. Thus the 1ssues thCh are central to the

v ;protectron of women such as preventron 0 prostrtutlon gemtal mutrlatlon' and oppressive

i practrces are not dealt wrth

'"'f‘41 Adopted by the General Assembly on December 10, 1948, G.A. Res 217 A/TV/4
42 Betty Elder;."The Rights'of Wome their status in Intematlonal Law." 25 (1986)
and, Soc:al Jusuce 1 0
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International covenants continued to see the setting of standards of non-discrimination as the

way to protect the human rights of women, Article 2 of The International Covenant on Civil

and Political Rights 1966%, the most important human rights document the international level,
stresses that all rights are to be enjoyed without distinction aS to ‘sex; Ar&cle 3 requires states
to ensure the equal right of men and women to the enjoyment of all civil and poiitical rights set
forth in the covenant, Article 26 guarantees equal protection of the law and prohibits"
discrimination on the grounds of sex. The prohibition of the death penalty for pregnant -

women, is the only special measure for women.

Apart from these major international agreements which prohibit discrimination on a number of
grounds including sex, there have been a number of treaties protecting Women qua women,

Concern for practices whereby women were speciﬁcally victimized lead to the setﬁ_ng up of the

working group on slavery and slave like practices which first met 1n 1974. There'hadAbeen an .

earlier Convention for the Suppression of Traffic in Pe;rsoné and d>f ‘t‘hé Exploitation_‘of_ihje
Prostitution of Others #, but this had not been successful in-eliminating pfacticesv 5U°h, as
marriage without consent, wife and widow burning,  prostitution, and 'the transference 'and‘
inheritance of women. While this was a signiﬁcant 'developméht for the ﬁ.N., Elder ‘points‘ out' -’
that women's issues remain a low priority at the U.N.45 At one pdint Special- Rapporteur
Benjamin Whittaker attributed this lack of afténtion "to women's upderrepresentétipn in
- virtually every international and diploméfic forum and also in the highest p(’)st"s’aty the UN "4 ‘

43 Ihid. :
44 Approved by G.A. Resolution 317 (IV) dec 2 1949.
45 - Elder, supra, note 41. i IR . S e
46 As cited in Elder, ibid, at 16, There are a number of other explanations for the neglect -
- of women's interests and needs in International Human Rights Law.: The first criticism is:the
institutional one mentioned by Whittaker, that there are not enough women in the U.N. ..«
- institutions, another critique 1s the inescapably patriarchal nature of the U:N. as an institution,; -
Critics who take.this view do not see any advance to be gained by simply seeing more women' -
in U.N. positions. A third critique is similar to the critique of law and rights in national .. -~
systems, namely that rights themselves, particularly rights in western dominated systems, afe : ..~
~.constructed primarily with the experiences of the western male in mind, cannot be adapted to
“suit women's interests, particularly non western women, These ideas were discussed by Karen .
~“ Engle in a'guest lecture "International Human Rights and Feminism! at: the University of:
. British Columbia, November 16 1990 -~ /. o i e
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This concern has to Some extent been noted by the U.N. and lead to the enactment of the ‘.

' Convention on the Political Rrghts of Women 41 That convention provrdes women wrth the
right to vote, to hold public office and exercrse all public functrons and to be eligible for
election to all publicly elected bodies, on equal terms. wrth men. In practical terms the,
Convention has little effect, because there i is no system requrrmg progress reports or reports to _
the Committee on the Status of Women. Nor does the Convention attempt to examme customs:
and practices, -or the particular obstructrons women face all of | whrch keep women s
representation in official bodies low. Iromcally the failure to put these safeguards 1n place may :

be due to the underrepresentatlon of women among those enactmg the Convention ®

The emphasis on women's equality with men and right to politiCal participation in the same

way and on the same terms as men, assumes that women accept theSe mstitutions unchanged o

and -would . not wrsh to change exrstmg systems and structures cr construct a new type of -

’ democracy The fundamental defect of the equahty pnncrple is that m offenng to women only o

the same as what men: aJready have, 1t restncts the potentral desrres and 0pportumt1es of o

women for change

Perhaps the most 1mportant source of women s nghts in- Intemational Law however 1s the

Declaration_on _the Ehmmation of Drscnmmation agarnst Women49'1v and the subsequent

: Conventron on the Ehmmanon of all Forms of Drscnmmation anamst Women whrch came

mto force in 198150 The Declaratton and Conventlon, as wrth other 1ntematlona1 mstruments e
’protectmg women, aim to achreve women 's equahty wrth men As the deﬁmttve legaly;k" =

mstrument requmng respect for and observance of the nghts of women the Conventlon sets

SoAT ‘T.LAS. 8289, 193UNT8135 . . .
.48 - Elder, supra, note 42;at 17 B B
49 .. Approved by the General’ Assembly on November 7 9167 (G AL Res 2263/XXII)

50 -'G.A. Trd. 34/W180 (XXXIV) 34 U.N.G.A.O.R. Supp (No 46) at 193 It has been
: ratiﬁed by over 101 Vcountrres mcludrng Ireland and Canada. = *
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the tone for future treatment “for women.5! The definition of dlscnmmatlon in Artlcle 1

underscores the goal of equality with men.

Article 1: discrimination against women shall mean any' distinction, exclusron
or restriction made on the basis of sex which has the effect or purpose of
impairing or nullifying the recognition enjoyment or exercise by women,
irrespective of their marital status, on a basis of equality with men, of
human - rights and fundamental freedoms in’ the political, economic, -
social, cultural civil or any other field. 2

Article 4 goes on to provide that the adoption of special temporary measures aimed at

accelerating de facto equality, shall not be considered discrimination in the conventionj neither .

are special measures de51gned to protect' matemlty Arucle ll 2, for example seeks to

prevent discrimination against women in work on the grounds of matermty or mamage, by '

f

preventing dlsmlssal of women on the grounds of preguancy or matemlty leave, and requlres .

states to 1ntroduce maternity pay. Artlcle 12 requires’ states to take equal measures. to'f'
guarantee equal access to health care services for men and women, w1th specral serv1ces for
women in connection with pregnancy. A spemal exceptlon is made from the pnnc1p1e of non- .
discrimination on this ground, and Art1cle 4.2 wluch provrdes tha.t such specral treatment shall L "

not be seen as dlscnmmatlon is evidence that \,.xch exceptrons are seen to requlre Jusuﬁcatlon o

In this Chapter I have already outlmed one of the hmrtauons of the equallty/nondrscnmmauon

prmcrple as its tendancy to homogemze the experrences of women. ThlS amounts to saymg that L

there is” one- type of woman and one . type of man in human nghts dlscourse The World 3

- Conferences for Women held under the ausplces of the U, N 1llustrate the fa151ty of thlS |

‘assumptlon There were three conferences in all held in Mex1co in 1975 Copenhage in’ 1980 e

51 - For a discussion of the p0551b111t1es of the Conventlon see Rebecca T Cook "The i
Wc;lmen g 1Coonvenuon Opportunities for the Commonwealth " 16 (1990) Commonwealth Law
Bulletin -
- 52 . Other provisions are similarly wntten Part I of the Convenuon requlres states to, take
appropnate measures to eliminate discrimination against women in the political and pubhc hfe
of the country. (Articles 7, 8 and 9). Part Il requires states to eliminate discrimination in "+
- education, employment and employment opportunities,’ access to loans and bank- ﬁnance grant
o fall crvlﬂ and legal equrty to women as well as the nght to women to’ choose thelr own
o dom1c1 e o o ‘ ;




e (1988) 10 Huar Rights Quarterly 4810

94

and in Nairobi, Kenyain 1985 all as part of the U.N. decade for women At these
conferences. attended by women from many developing countries as well as from afﬂuent
nations, it was apparent that women often had very different priorities:_ Elder points out that
"women from developed countries felt their problemks related more to their childbearing and .
domestic roles than to international economies"s? For women from developjng countries on the .~ k

other hand,

“the problem of inequality between men and women was related to the
problem of general economic inequality between nations. The growing
poverty ‘in the third world made more urgent.the search for-a new
economic order in which women shared in development 4 s

Clearly in the context of hunger and poverty 1n the th*rd world to grve women the same nghts : )
as third world men is meamngless. Are thrrd world women then to be grven the same nghts:‘
and treatment as western men" In hght of the dlfferent economlc resources, cultures and“"‘
lifestyles of bath, thls seems absurd To whrch men are women form underdeveloped countrres

to be equal?

If the equality principle only ensures the same treatment to all women then thlS 1s a grave ‘
defect of the pnncrple If specnal treatment 1s accorded to’ thlrd world women to deal wrth :

thelr spemal needs, thls risks entrenchmg the view of the thrrd world as 1nfenor and backward

and requlrmg special protectton to come’ up to the standards of the' West Westem concepts of k
human rights cannot 51mply be transplanted to other countries. ss Whrle a detmled exammatlon__ B

of these problems  is beyond the scope of tlns thesis, 1t is my contentlon that the: N

_ equahty/nondlscnmmatlon pnncrple obscures these dlfﬁcultres by homogemzmg d1 erence.

53 Ibid. - -

54 Elder, supra, note 42, at 26.
55 i The genital mutilation of women is a case in pomt Itis defended asa tradltlonal practice
by many cultures, Can the west condemn such practices without imposing-western values on

" these cultures, or is it up to the cultures themselves to organize their own changes? For a good
discussion of the. problems involved see A Slacx, "Female Clrcumclsron A Cntlcal Appraisal
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There is evidence of a movement among women to articulate demands for human rights in.
terms of women's particular needs and interests rather than merely aspiring to attain the rights
and privileges which men have. During the Copenhagen Conference, a number of strategies |
for the future advancement of women were agreed upon, and subsequently adopted by t'he U
N. General Assembly.s6 Using language closer to self-determination than ‘equality, the
document stresses the importance of the partjcipation of women in development particnlarly
the rural women who are often the chlef food producers, and the 1mportance of women 8
traditional occupations. Resolutions were approved at the conference calhng for the U. N to |

spend 5% of its budget specrﬁcally on women.

The importance of focusing on women speclﬁcally as women, rather than on areas of 'women‘s -
lives which are the same as rnen's lives is recognized by other cornmentators. As Cook pOints

t "Aid polrcles can bypass women or even make their situation worse, such as wrth ‘
agricultural modernization policies"s? Demands are made for the total development of women "_ =
whizh Elder sees as including polrtrcal economrc social -, cultural and other drmensrons of"‘ :
human lrfe 58 If women are merely granted the rights to be the same as men as far as'is I

possible, this development is unlikély to take place.

-2 Self-Determinatlon

The second type of rlght guaranteed to groups is the nght to self determlnatlon The exrstence ek

| _of this right has been very clearly establlshed Pomerance gomg o far as to call 1t the k

56 Forward Looking Strategies of Imp]ementation‘ for the ‘Advancement of Women, gnd FIE
Concrete Measures to Overcome Obstacles to the Achievement of the Goals and Objectives of .
" the U.N: Decade for Women for the period 1986 to the Year 2000: Equality, Development :
and Peace. 8A/Conf.116/28/Rev.1,1985 G.A. Res."A/40/108 December 13 1985,
57" Cook, supra, note 52, at 613. Fora general discussion of the effects of the 1mposrtlon 0
. western ideas of agncultural modernization on developing countries, see Susan George, nm:
. Fares.the Land: Essays in Food, Hunger and Power. (Penoum 1989) i

- 58 Elder, supra note 42 at 27
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peremptory norm of International Law.'9 Tt 1s listed as one of the principles and purposes of
the UN. Charter in Article 1.260, The resolution which firmly established it as a legal

principle, is however the 1960 Declaration on the Granting of Independence to Colonial

Countries and Peoples, !, one of the most often cited General Assembly Resolutions. It

declaresin Article 1 that

The subjection of peoples to alien -subjugation, domination and
exploitation constitutes a denial of fundamental human rights, is contrary
to the Charter of the United Nations and is an impediment to the
promotion of World peace and co-operation.

Article 2 provides that
All peoples have the right to self-determination; by virtue of that right

they freely determine their political status and freely pursue - their
economic, social and cultural development.

Its position has been further strengthened by its incorporation into the 1966 Conventions on -

Civil and Political Rights and Economic Social and Cultural Rights. Common Article l‘of :

these Conventions reproduces Article 2 of the.' Colonial Declaration -using exaetly the same
language. The principle of self-determination is now the grounding 'prineipleva‘nd convtponent
part of mapy international . instruments, whether Sponsored by the U.N. or by other
International Organizations such as the IL.0.82 The central value of this principle is the
rejection of the domination and explottatlon of one group of people by _another, and the nght‘ :

of those dominated to control and create the structures of their own existence.

59 Michla Pomerance, Self-Determinationin Law and Pracnce. The New Docmne in the
United Nations. (Martin Nt_]hof The Hague, 1982). Ll
60 -See also Chapters XI and XIII ibid. where one of the ba.le ob_]ectlves of the trusteeshxp o
. system which was directed towards the administration of former colomes was progresswe :
development towards self-government or Independence N
61 GA. Resolution 1514 (XV). -
62 Two of the more important are the 1970 Declration on Pnnclples of Intematlonal Law .
Concerning Friendly Relations and Co-operation Among States G.A. Resolution 2625 (XXV)
better known as the Friendly Relations Declaration, and Principle VIII of the Final Act of the
Conference on Security and Co-operation in Europe in Helsinki, 1975. The Final Act was.
signed by representatives of thlrty-ﬁve states mcludmg the U. S and the U S.S. R See '
B Brownhe supra note 28 at 320.-
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However while the e)ristenee of some core concept of ‘self-determination is certain ‘it is not one - '
whose ambit is Very clearly defined. It remains a very amblguous rrght, it's. mterpretatlonv
depending on the pohtlcal agenda of the mterpreter The range of meanmg mcludes a nght to
complete Independence and secession only, o some form of self- govemment to s1mp1y a

guarantee of representation and democracy within an exrstmg state

The U.N. has had the mterpretatwe monopoly of the concept As ﬁrst 1ntroduced by Woodrow ;
Wilson after the First World War it was seen ‘as self-government t1ed toa .general spmt of
democracy. Under the influence of ‘the U.N. it became Tlinked to natlonahtres and PO 3
Independence. A doctrine of self determmatlon was developed which was exclusrvely external : ‘
“and claimable only by those countries deemed capable of self-govemment after 1945 8 This ,.»_,‘»_..
was the result of the pre-occupation’ of the UN at that trme w1th the d1smant1mg of_b.fv-nl'
Colomahsm As Ofuatey—Kodjoe pointsout ‘ ’ Vi =

"The preoccupation of the U N." with self determmanon as applred to “

colonial territories is the-result of a polltlcal 51tuat10n that changed after .

World War II ... the overseas colonies ... were'in revolt, and making -

the claims. Thus the answers have been prov1ded in relatlon to colomal
peoples 64

Even colonialism was seen only as’ " salt-water colonialism' ‘or the oppress1on by theu”f'- ’

metropohtan European powers of other races under their control Other arguments that

* similar problems to colomallsm exlsted wherever there were underdeveloped groups were‘

‘ot taken into account This’ Belglan thes1s wou“ld have extended the concept of self-

determmatton to mclude d1senfranchlsed 1nd1genous peoples 11v1ng wrthm the borders of‘

mdependent states, especxally if the race , la.nguage and culture of these peoples dlffered from

" the dommant populatlon but it was never. taxen up. 53 Instead states adopted a restncuve

1nterpretat10n of the phrase to include only cases mvolvrng hberatlon from a colomal power in

63 . Pomerance supra, note 59, Chapter iy From the U.N. Charter to the New N

. Self-determination.’ discusses the origin of the U.N position. " - fi
64 W, Ofuatey-KodJoe ‘The Prmczple of Self Detenmnatton m Internauonal Law (N ‘
“York 1977) at 127, -

65 .- Ses Pomerance supra, note 39, at 82 n72 and Thomberry supra, note 29 at 873 fora
detalle.l dlscussron of thls thes1s. : :
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s

order to curb the extreme implications- of other strands of self-determination.® This
interpretation was consolidated by Resolution ,1.541. (XV), which linked an ethnic or cultural

group with a geographically separate area, and saw only these groups as entitled to the right.t?

On an overview, the U.N. created an extremely restrictive definition of the *self" entitled to E
self-determination. A particular subject was created at the intemational level with the concepts
of European colonialism, territorial size and color of indigenous populations in mind.68- Thus
subject was endowed with certain characterlstics not for any logical reason but for purely
~ political reasons. Ofuatey-Kodjoe is clear that the inclusion of all subject COmmunities s
consistent with tie Charter. definition of self—determination. Only the political clout to press

these claims is lacking.

Historically the only groups with sufficrent power to clarm self- determmatlon have been the '
colonial territories, but other groups are now startmg to claim 1ts apphcatxon in their struggles
against domination and oppressron As mentroned above 1nd1genous peoples are assertmg their:

right to self- determmatlon. The prmcrples drafted by the World Councrl of Indlgenous Peoples, i

are almost rdentrcal to Artrcle 2 of Resolutron 1514 and Common AI’L. a6 1 of the 1966 o

conventions, adding only freedom to pursue rehgrous development

In contrast w1th other nghts granted to groups, wluch appm only to 1mpose a duty of '

toleration on states a duty of non- rnterference w1th the cultural and relrg1ous practrces .of the B

groups.” 8 self- determmatlon isa concept of llberatron As Thomberry makes clear

"The - nght to self determmanon ‘means full nghts in the cultural _
economic - and  political . spheres. - The. essence is pohtlcal eontrol E
accompamed by other forms of control 70 Sy ¥

.66 EM. Morgan "The Imagery and Meanmg of Self determmatron“ 20 (1988) N Y.U.
- Journal of International Law and Politics 355 at 372. :
=67 G.A.OR. 15th sess. Supp 16 at 29, " -

.68. This'is the main argument of POmerance supra, note 59 at Chapter m.
69 Thomberry, supra, note. 32 at 673
‘ Ibld at 680. - ,




99

It allows holders of the Tight to make their own choices and decisions, and is preciselyrthis‘
characteristic that is crucial to the development of women, as 1dent1ﬁed by the World
Conferences for Women Asa step towards enamg powerlessness and a redefinition of subject
groups as capable of makmg the necessary plans and decrs1ons to create the stmctures of thelr
own existence, it is'my contention that serf—determmatron is the group right most sur_ted to

ending the oppression of women.

D. Group Rights and the Canadian Cha'rter.‘

This section w1ll examme the group nghts of abongmal peoples under the Canadlan Charter in :
order to illustrate the group rights avallable to in this system As w1th 1ntemattonal law these ‘
rights are informed by the equalrty/nondlscrrmmatmn prmcrple, or. the pnncrple “of self-‘ ‘

determination.

Historically, Canadran publrc pohcres toward minorities have taken three forms

' nondiscrimination desrgned to further assrmrlanon of abongrnal peoples 1nto ‘the dommant
culture,  special treatment based on the’ groups umque charactenst1cs, or to end a groups
dlsadvantage or group self- govemment n Th1s has translated dlrectly mto legal nghts::«,.,‘

guaranteerng this treatment UL T ; o

@uahtx/Nondmcrrmrnatlon

Every mdlvrdual is equal before and under the law and has the nght to

~the equal protection and equal ‘benefit of the law. without discriminatio
and, in partrcular without ' discrimination based .on race, national: o:
ethmc origin,’ colour, rellgron sex age or. mental or physrcal drsab lit

. 71, These are discussed by F.L. Morton supra note 5. I am c nserous here that .
. can’ cover. both ' aboriginal’ peoples and: groups of 1mm1grants, .as well as: ‘other. group
S d1sadvantageo people, mcludmg women
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1t is however, essentiaily individualistic, and amounts to a claim of an individual to be treated
the same as everyone else regardless of minority group membership. As Morton points out
“The additional rights to equality under the law and equal beaefit of the
law were added to proscribe the use of certain designated minority group
characterrstrcs as leglslatrve classrﬁcatrons" 7
Although this protection is necessary, it is not the full‘stc')ry of group interests. It is
assimilationist and assumes tnat all group chamctensucs can be 1gnored in order to construct a
liomogeneous legal 1nd1v1dua1 The defects of this approach have been drscussed in the -
sections B and C above. Abongmal peoples have completely rejected the assrmrlatlon whrch
same treatment fosters arguing that a farlure to respect therr umqueness and dlstrncttveness
betrays. them.” Although section 15 is of much broader scopethat, mere same treatment, as
discussed in section B above, and adopts a substantiVe view of equality, it is still of limited'use‘, r
to Aboriginal Peoples. : ' : i :
*The scope for Aborrgmal rights. claims under section’ 15 is lrmrted
because any theory of equality which the court is likely to accept will
always be " comparative, even if "identical treatment" “is not the

persuasive legal test.” 74

She marntams that equality nghts analysrs cail only be sensrtrve to the cultural drfferences of i

Aboriginal Peoples if it reJects companson and accepts that an entlrely dlfferent conceptual g

 framework applies which the courts may not be capable of knowmg Turpel sees thrs‘
development as unlikely however and so prefers to advance aborlgrnaLclarms usmg drfferentb
Charter rights. o B i ShE ‘

Specral treatment for abongmal peoples began m Canadlan Constttuttonal lnstory w1th the

British. North America Act of 1867 Sect:on 91(24) of the B N A act authorrzed the creatron e

72 Ibld at 171.

.73 See Leo Dnedger "Conformrty VS.: Plurahsm Mmonty Identrtres and Inequalltles
* Nevitte and Kornberg; supra, note 5, at 157 and Turpel supra, note 6 Lt

74 Turpel, supra, note 6, at 516,

75 Nltya Duclos,:"Lessons of. leference Femmst ’I’heory on Cultural D1versrty" (1990) 8
‘;Buﬁalo Law Rewew 325’ at 342 The dlscussmn here is based on Duclos pages 340 348.




Although the Tndian Act did create a Special legal status for Aboriginal Peoples, the Act and”
the reserve system were really created as temporary measures in a larger plan for complete

assimilation of abongmal peoples into the dominant culture.” - With the growth of antrcolomalL s

thinking after the second world war, ‘the policy of assimilation became outdated and S

recogmtron of the drstmct clmms of Aboriginal Peoples began to take root

With the advent of the Charter, speCIal legal status for all abongmal peoples is afﬁrmed by ’
section 25, which provrdes that ' : S ' -
The guarantees in this Charter of certam nghts and freedoms shall not be i
construed so as to abrogate or derogate from any aboriginal, treaty or other
rights or freedoms that pertam to the aboriginal peoples of Canada... ‘
Existing Aboriginal and Treaty rights are protected and recogmzed in seetron 35, and sectron
~27 can also be said to confer specml rights by provrdrng that S
This Charter shall be 1nterpreted in a manner consrstent w1th the preservatlon and f" N
" enhancement of the multicultural herltage of Canadians,
The legrtrmatron given - to afﬁrmatwe actron 1n section 15 2 desrgned to amehorate ﬂthp
condmons of drsadvantage of groups can also be seen’ as a clarm to spec1a1 status. Sectronr
15. 2provrdes ‘ , . | i
Subsection (1) does not preclude any law or program or acttvrty that has as its e i
objec the amelioration of -conditions ‘of disadvantaged individuals or' groups . . -
inclw ng those that are disadvantaged because of race, natronal or ethmc ongm,
colou1, rehgron $ex, age or mental or physwal dlsabllrty r
‘Thls status’is merely temporary however and is graﬁted only a 1ong as _the dlsadvantage lasts

Unhke other rights in thls category Wthh treat groups dtfferently m order to preserve

dlfference, this treats groups drfferently in order to end drfference

The problems wrth clarmmg specral status have been dlscussedearher

K posrtron of the domrnant group, and rts power to deﬁne what is normal and what 18, abnormal

76 Ibzd at 343, See also Douglas Sanders, "Pnor Clarm An Ab ngrnal‘People in’th
“ Constitution of Canada." in Stanley M.Beck and Ivan Bemier, Canada and,The New;
: .‘Constttutron The Unf nlshed Agenda. Vol ,1( Montreal The Instrtute for Research o
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specral or needing extra prot ectron As the second half of the Equahty prmclple it merely i

makes a special case for those who do not conform to the norm.

Special treatment has been rejected by aborlgmal peoples as st:ll enshnnmg a relatron of'

dependance on the federal government Macklem pomts out that desprte the use of ‘S. 35 1i in R~ '

v. Sparrow_ to recognize and affirm the’ nghts of the Musqueam Indran Band to ﬁsh in‘a
tradrtronal manner contrary to an otherwrse vahd federal ﬁshenes Act
"Underp nmng the Court $ mterpretatrve understandlng of $.35. 1 s the

proposition that native people are in a hlerarchlcal relatronshrp with- the
Crown; " 77 " : : )

By assuming Junsdrctlon over the conflict, Sparrow retains the assumptron that Canada en]oys
soverergn authonty over 1t ] 1ndrgenous populauon It also 1llustrates that the use- of group a

rights cannot challenge the 1mposrt10n of: Anglo-European frameworks on nattve reallty Tlus S

had lead to the claim by Abongmal Peoples to self determmatron As Turpel wntes

“Self determmatlon is vrewed asa more hopeful concept although 1t too :
has its European antecedents, because it is fluid enough to permit various:
arrangements . between existing - ‘of ‘recognized: states. -and - Aboriginal
peoples.: ‘It - is -viewed by them ‘as’a- concept . that. ‘provides greater "
recognition of “the cultural . differences “of - peoples: who - live within -
enclaves defined by dominant cultures rather than simply. provrdmg a:
predetermmed context for mmonty or ethmc tights.® 78~

Self—Determinatlon‘

If self determmatron 1s concerved solely as the nght to secede then 1t wrll not be ound

anywhere m the Charter A better v1ew of self determmatron is. the retum"’ f ‘choice and

k o control over therr own affalrs to a dom1nated/d1sadvantaged group The latter iew . accords

i wrth the clarms of Abongmal peoples Macklem summanzes the cla1m to self-governmen as

Macklem supra, notel at 449
Turpel,* supra, note6 at 522-3
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"the desire of native people to have control over the ability to define their own individual and

collective identities.79

The right to self-determination so defined can be seen in several places_ in the kChar'ter.80
Sections 35.1 and 37. provides for a First Ministers Conference to "identify and define the
rights of aboriginal peoples" and limited aboriginal participation in constitutional conferences. -
Although Bruyere details the difficulties with negotiations between aboriginal groups and other
governments caused primarily by the power differential , they led to the growing realikzationk

that the way forward was to provide self govemtnent for aboriginal peoples.8!
E. Conclusion
This chapter has shown that the equality pnncrple and the nght to self determmatron have

fundamentally different theoretical bases. Whrle equahty remains enmeshed in companson P

despite the efforts of many scholars to reform the prrncxple, self—determ:natron seems able to

offer recognition of a group as intrinsically deserving of respect. The move from a reliance on
the equality principle to the principle of se]f-determination to end the subordinate status Of (-

groups, represents a move form paternahsm and condescensron to hberatlon For these reasons,_ ’

it is argued here that the prmcrple of self determmatwn rs the one most surted to advancmg e

social change-for women. - - - - . K SRR AN

79 . Ibid, at 389. , (e ,
80 Most obviously with regard to Quebec. Duclos ideutifies the ovemde provrsron in’ o
section:33 as a tool used by Quebec to reject the Chart #osa threat to cultural autonomy of the
province.Duclos, supra, note 72, at 347 n103- -
81 Louis Bruyere, “Abongmal Peoples and the Mecch Lake Accord" 5 (1988) Canadzan
Human Rights Yearbook 49, at 58 contrasts the First Ministers conferences with the debates
- with Quebec over the Meech Lake accord, saying "In terms of motivation for success it is
obvious that the Federal and Quebec govemments brought to Meech Lake a capacity to. trade
".which aboriginal peoples, without aggressive federal support, could riot and cannot mount;”
-More hours were logged by the First Ministers "in { HICH ‘O meetmgs held w1th1n s1x weeks
than in a11 the abongmal conferences combmed phees
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CHAPTER 5.

THE APPLICATION OF THE PRINCIPLE OF SELF-DETERMH‘IATION TO
 WOMEN AS A GROUP

A. Introduction.

 Self- determmatron for women as a group 1s necessanly dtfferent from self-‘ &

determmatron of nauons and temtonal enutres dlscussed in the prevrous chapter The g

core characteristics remain the same however. Thrs chapter seeks to expand the nght to y '

self-determination at the mtematlonal level mto a theory of self determmatron for o

women. within the framework of an- e)ustmg state, as a constrtutronal rrght

implications of th1s right - for the cases on. Abomon 1nformat10n S P U C. v e

Wellwoman and S.P. U C V. Coogan and Grogan, 1 dlscussed in the opemng chapter "

will also be exammed

B.' . The Core Values of Sel[‘-detenni‘nation ‘

. The core charactenstrcs of the nght to self determmatron as expressed in Resolutron

: :15 14 the Colomal Declaratron are the rejectlon of dommatlon and- etcplortatron of one
group by another the nght of a group to freely determme thelr pohtrcal status and the
nght of a group to freely pursue -their economrc, socxal and cultural developmen

5 emphasrs is on: returmng control ch01ce and power of makmg decrsrons to.a: subject

B ommumty Or as Brownhe puts 1t

- See Chapter 'oij'e, notes»IS, 16 and accompanying text




"This core consists in the nght of a commumty which has a
distinct . character to . have ‘this character reﬂected in the
institutions of government under which it lives"

In Chapter 4, it was shown that self- determmatron is not necessanly extemal Brownhe
agrees that "self- determination does not necessarily involve a c1a1m to statehood and
Secession"3 It is however unclear exactly what the specific working out of the pnncrple
of self- determmatlon involves, New prospects for self- determmatron expanding on
these core values are already being developed to respond to new crrcumstances.
ohrvp s discussions of the end of colonialism and the rise of authontanamsm in ‘Africa
leads him to argue that the right to self -determination needs to be reconceptuahzed to

give it a broader meaning, and “translated into constitutional norms or standards on the -

domestlc plane".4 He belreves that the mulu—ethmc character of most Afncan states.

makes the internal aSpects of the nght to self determmatlon cruc1al and that thlS‘

requires the right to some form of democratlc govemment and partlcrpatlon of cx.tzens ‘

therein.

The link between self determmatron and democracy has been stressed by othersj

workmg in this area.s Donna Greschner mamtams that the democratrc process is. a

means. of 1mplement1ng the deeper pnncrple of self determmatmn y Even where the

self- determmatlon of the states is concemed rt 1s seen as both the creatlon of a )

sovereign entrty and a process of - equa] part1crpatlon in the polmcal system 7 The"

2 .- Ian Brownlie, "The Rxghts of Peoples in Modem Intematronal Law "l
Crawford, The nghts of Peoples, (Clarendo" Press Oxford 1988) I at 6 e
Brownhe ibid. ‘
4. Issa G. Shrvp "State and Constrtutronahsm in Afnca. a New Democratlc
. Perspective." 18.(1990) International Journal of the Soczology of Law 381 . :
5" -W. Reisman,’ "Sovereignty and Human Rights in Contemporary Intemntlonal
-Law." 84 (1988) American Journal of International Law 866
Donna Greschner, "Abortion and. Democracy for Women: A Cntrque of
' Tremblay v. Daigle." 35 (1990) McGill Law Journal 633 at 644,
T EM. Morgan "The Imagery and Meamng of Self Determmatron 20 (19‘8_8)
. N Y U Joumal of Internatzonal Law and Polmcs , T Gl




‘principle of self-determination requires more than representative government. Tt ‘also‘ :
requires some model or form of participatory democracy in order to allow a
subordinate group to create the 1nst1tut10ns under whrch it lrves The conceptron of_*:
. ' democratrc govemment as the ' ' ‘ o
"Hobbesmn individual part1c1pat1ng in-‘the’ affalrs of hrs/her
government through periodic elections to choose representatives
who then constitute the govemment and a leglslatwe body at the

level of the state"s

1s re_}ected by Shrv_u as mconsrstent wrth the nght to self determmatlon, as 1t does not e

effect or facilitate the self-govemment of groups wrthm a partrcular state. Instead the_f o

formation of state organs should be at the 1ocal vrllage or towu that is the level where "
people work and live. Whlle there are ma.ny 1nst1tutlonal vanatlons poss1ble,

"The pomt of prmcrple, however, is that the formatlon of state
organs is from the base to the center; that it rests on the pnncrple
of popular elections, right to’ recall ‘and accountability operating
at all levels whose foundatxon is v111age/workplace assembhes' 9

‘ Slmxlarly, Greshner S d1scussmn of democracy for women, endorses C B McPherson 'S

statement that

"Democracy is now seen, by those who want it and those who
have it ... and want more of it, as'a kind of society -- & whole .
_complex. of relations between md1v1duals - rather than srmply a
system of govemment nAO ‘

¢ s}ﬁvji,“ibid 'étg39sw '
- Shivji, ibid, at 399 -
Greschner, Supri note 6 at 643 ‘
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groups. The 1mportance of partICIpatory democracy 18 recognized by Young, who sees
part1c1pat10n and inclusion in all of society's institutions and soc1al positions, especrally k
those of most power and value, as the objectwe of the social struggles of women,
aboriginal peoples and other disadvantaged and marginalized groups; 1 Duclos also sees“‘ :
participation as so 1mportant that it should be a cross cultural constant

"In the face of ev1dence that sexism permeates all cultures, and :

that there are always disputes within a culture about what that =

culture is or should become, I believe that some such condition @

minimum procedural condition of partlcrpatlon) is necessary for
a workable (femrmst) plurahst state. "R

The principle of  self- determmatron also emphasrzes the 1mp0rtance of freedom to
pursue economic social and cultural development as well as pohtlcal status. 13 Gould s‘

concept of self- development shares many of the core concepts of self determmatron,v ‘

and is useful therefore in any attempt to examlne the more practlcal 1mpllcatlons of the s

international prmcrple. She emphasrzes the 1mportance of self development of ‘y: :, -

individuals in their socral contexts, Wthh she deﬁnes as

"the process of concretely becommg the person one chooses to be
through * carrying - out those - actlons that express one' s own jf
purposes and needs." - ‘ o

Self- development is also. the development of one's natures and capacmes through,vj;.‘ L
carrymg out those actlons that express one s own _purposes and needs 15 Importantly,r L

Gould pomts out that the process of self deve10pment 1nc1udes a nght to partlcrpate 1n o

11 " LM. Young, "Difference and Pohcy Some Reﬂectrons in the Context of New

Social Movements." 56 (1987) Univ. Cinn."Law. Rev. 535 as cited.in Lessard,; -
“Relationship, Particularity and Change:Reflections.on R.v. Morgentaler and Fe ms

Approaches to Liberty." 36 (1991) McGill Law. Tournal 263,

12 Nitya Duclos, "Lessons of Difference: Fesini

38 (1990) Buffalo Law Review 252

<1 - See. Article 2, of the 19
: Colomal Countries and Peoples.

= Carol C. Gouid, Rethinking Democracy: Freedom and Soctal Cooperauon in
v Polmcs Economy and Soczety (Cambndge Umversrty Press 1988) at 46

Declaratlon on the Grantmg of Independence to
'scussed in Chapter Four. ..




decisions that concern common activities. These decisions must be uncoerced however. "

While people may often choose to act for theheneﬁt of others,

"where 4 person is constra.tned coerced or mampulated to acton
behalf of another's interests or aims then it may be said that such
actions do not contribute to the person s self-development. These™. ",
are cases of domination by others, and the conception of freedomn '
as self development is mcompatrble w1th such dommatron "6

Freedom from coercron and dommatlon is one of the ob_]ectrves of self determrnatron m‘.,; ,‘ ¢

Internationat I.aw The coercron of colomal states and peoples and the process'*

whereby they were mampulated to act in the mterests of colomal powers is precrsely

what the princip le Of self determmauon is desrgned to end' f ,‘Whlle Gould's concept of s

self- development is more mdrvrduahstlc than the nght to self determmatron put forward :

in this thesis, she nevertheless recognrzes that

"In"a socral context the prmclple moves:: from 1nternalf
transformauon to obje\.trve changes in the worl where agents ‘

‘ The pnncrple of self determrnatron put forward here wrshes to create a spac for

: women asa group to develop therr own natures and capacrty free from dommanon and _

coercron and have the1r own drstmct characterrstlcs reflected m the mstrtutrons under'

rwhrch they lrve thelr lrves. : The examrnatron of ex1st1ng theorres of self determmatto'
‘ 1nd1cates that one of the methods of achrevmg thrs is to ensure that women\'"artrcrpate :
+in decrsron makmg in the rnstrtutrons and structures whrch shape and form the kind of.

- socrety in whlch they lrve. The next sectron ,exammes what these mshtutrons are
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C Where is self-determination applicable?

1t is clear from the above discussion  that partrcxpatron inthe process of makmg
decisions about the 1nst1tut10ns which govern and shape our hves is one of the core,b
components of self- determ1nnt10n and one of the key ways in Wthh self- determ1nat1on‘ -
is achieved. As formulated in this thesis, it is both a substantive value and a process 50

that the principle itself and the methods of achieving it's objectives merge.

Women at present, are not self-determining.’ As MacKinnon points out

"No woman had a voice in the design of the legal institutions that,
rule the social order under which women, as well as men, live._' b
‘Nor was the condition of women taken into account or the
interest of women as'a sex represented" 13 ‘

Or, as Senator Mary Robinson (as she then was) wntes about the Insh State and Legal

System

"No woman had a hand in' draftmg the constrtutlon. The vast- - -
majority. of T.D.'s (Teachta Ddla, members. of parliament) and. -
Senators have been and continue. to be, male :.: Ireland inherited ..
the common law system which had been complled by male
judges, and most of the Judges who mterpret our constltutlon and ;.
laws are men".19 B} ;

It needs httle observatron to conclude that women have not partlc1pated in dec1s1on .
makmg at the level of govemment and state 1nst1tutrons The ratro of women to men in

elected posmons 1s very low, in Ireland there ae ﬁfteen men in posmons of power fo

every one woman. The posmon in Canada and other westem "democratrc" COuntnes i

s1m11ar 2 Theories of democracy readxly acknowledge that the pohtlcal sphere m 'st be
18 Cathirine A. MacKmnon "Reﬂectlons on Sex Equahty Under law" 100 (1991) .

. Yale Law Journal 1281
-:19 7 Mary-Robinson,. "Women and the Iaw in Ireland" 11 (1988) Women s Studle
Women and European Polzttcsu(Wheatsheaf Books 1986)

2000

Joni Lovenduski




110

“reconstructed to become more derhocratic, ‘and to increase the ‘particvipation of
subordinate groups. 21 The necessity for the inclusion of women in the public life of .
the state is recognized also in the International Covenant on Civil a’n;i Political Rights.

Article 25 for example provides:

Every citizen shall have the right and opportumty, e

(@) To take part in the conduct of pubhc affairs drrectly or through "
freely chosen representatives.

(b) To vote and be elected at genuine periodic electrons which shall be
by universal and equal suffrage and shall be held by secret ballot
of guaranteeing the free expression of the will of the electors.

(c) To have access, on general terms of equahty, to pubhc service in hrs
country.

The_Convention on_the Ehmmatron of all Forms of Drscnmmatron Agamst Wome '

provrdes also for the mclusron of women 1n pubhc llfe
Article 7 provides that, ’ -
- States Parties shall take all appropnate ‘measures to eliminate drscnmmatron

against. women n the political .and public life’ of the country, and dn,
partrcular shall ensure on equal terms wrth men, the nght G

(a) To vote. in all electrons and pubhc referenda and to be ehglble for
election to publicly elected bodies;

(b) To participate .in - the ‘formulation. of government’ pohcy and the
- implementation thereof and to hold public office’ and perform all
public functions at all levels of government; .= .- :

(¢) To participate in non-governmental orgamzatrons and assocratrons ;
concerned with the pubhc and polltlcal 11fe of the country

o Self- determmatrm cannot be restncted to the pubhc sphere however Gou]d recogmzes

jthat democracy cannot be restncted to the pohtlcal sphere, 1f 1t is. to advanc

o See Gould, supra, note 14 C B. MacPherson supra note 6 Carole Pateman

: "Femmlsm and Democracy" in Grdeme Duncan, (ed) Democratic Theory and, Practic
(Cambndge University Press: 1983) at 213; Carole Pateman,’ The Problem of Politica
igation- A Critique of Lzberal »771e0ry (Umversrty of Cahfomra Press: 1985)
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~ development, and that there is a requirement for greater participation in all contexts of

decision making.

"democratic  forms of decision making, -which involve equal
rights of participation, are relevant not only to political contexts, .
but. should be extended to ‘social “and economlc contexts - as
well."22

This leads her to argue that all institutions of society - soci‘al,ec':onomic, political and .
cultural, should be democratized;” ‘ Gouid's theory applies only to the public sphere -
however, and does not include the pnvate sphere to whrch women have been
relegated.?* Her descnphon of the economy excludes women s (often unpard) work
her description of social and cultural 1nst1tut10ns «does not 1n01ude 1nst1tut10ns whrch ‘ ;
shape women's hves, such as the famlly Restnctmg democracy to the pubhc sphere, -

means that the self- determmatlon of women rs hmlted

This shortcommg of exrstmg pohtlcal theones is recogmzed by Carol Pateman She»

mamtams that the femrmst crmque of mamage and personal 11fe must be taken mto'r‘1 i

, account if democracy is to be more than "a men s club wr1t large

"The assumptlons and practlces whlch govem the everyday,

personal lives of women and men, including their sexual lives, -

o can no longer be treated as matters remote’ from political life and'
.. the concerns. of democratic:: theorists".... . The . structure " of;

everyday life, including marriage, is constituted by beliefs and

practices: which presuppose that women are naturally subject to.

men - yet writers on'democracy continue to assert’ that women - -

and men can and will freely interact as equals in thelr capacny as

enfranchlsed democrahc cmzens“ 25

122 Gould, sup)a note. 14 at33.
237 See Gould lbzd at Chapter 9, for a dlscussmn of her development of
‘, democracy PR :
0247 AS Pateman wntes, "the seperanon of the two spheres pubhc and pnvate,
* also a seperation of the sexes." supra; note 21, at 190,
255, Pateman (1983, supra, note 21 \at213' o




If the core of self-determination’is kthe right of a group'to have their distinct'eharacter

and values reﬂected in the mstrtutrons ‘under which it lrves, to paraphrase Brownlre,__ "

then self-determination’ for women must mclude an opportumty to partrcrpate m ihe '

regulatron of the mstrtutrons of mamage and the famrly It should even env1sage thei

participation of women in the re-deﬁmtron of these institutions so that they reﬂect thef»-'

- needsand interests of women.

The principle of self- determmatron for women must therefore apply to the famrly and ‘,"'"
- personal hfe that is: to the prrvate sphere as well as the pubhc spht're The argument &

that self- determmatron is applrcable to the 1nst1tutron of m1rr1age and famlly becomes :

even stronger w1th the realxzatron that legmmacy based on consent and acceptance s

absent here. * As Pateman makes clear _]llSt as the soc1a1 contract leadmg to govemment'_'j: ;

and state is based on, and legrtrmated by the consent of c1t1zens to rt so the famrly:; '

legltrmates the marnage contract by the consent of a woman to become a wrfe In The. T

Sexual Con!ract Pateman develops the argument that thrs consent 1s not legrtrmate as it

is: based on the coercron of woman by soerety ‘to adopt that role. 6 The presence of .

“ coercion also has the consequence that women cannot develop therr own natures and

‘ capacmes wrthm the rnstrtutron of marrrage as 1t presently exlsts To achreve self i

determmatron for women thls mstltutron would have to 1nclude the partrcrpatron of

women in 1ts creatron and m the development of the ]aws whrch’regulate it

‘Lack of consent by women to sexual relatronshrps and mtrmacy xs also recogmzed by

, Pateman 7 In thrs area of fundamental 1mportance to, women women canno b

: be self determmmg, because they are, not allowed to‘make therr own. decrsrons

: ’determlne for themselves the condmons'under whrch they engage in 1nt1macy

| University Press: 1988)

Carole Pateman The Sexual Contrac Stanford
- Paternan; supra note 21.:




"Women are held to lack the capacrttes requlred by 1nd1v1dua]s

who can give consent, yet in sexual relations, where consent is """
fundamental, women are held always to consent, and then' o
explicit refusals are re-mterpreted as consent."28

While there are many other areas of WOmen's personal lives where they cannot be Said S
“to be self-determmrng, the focus here 'is on: reproductrve self- determmahon :
Reproductlon and procreatron are fundamental areas in women s lives where they are

denied an opportumty to partrcrpate in creatrng the socxal condtttons govermng them,',

and where they are coerced and mampulated to act for the beneﬁt of others. Law and i

legal rights operate as srgmﬂcant methods of 1mposmg ~onstrzunts on wome vs;7

reproductwe self- determmattov

This is apparent m Ireland where the redeﬁnltlon of women as possessmg a n"ht‘to-

'life equal to the rlght to life of a foetus resulted dlrectly m the demal to women of o

‘ information necessary to make a chorce about the future structure and shape of therr;:', .

lives. Even where abortton is: not drrectly made crrmmal that 1s where negatrve‘ ‘

o constraints are absent the failure of law to protect the enabhng condttlons necessary for

women s exercrse of self determrnatton amounts toa demal of the nght 29

Lessard pomts out for example that the decrsrons of Harrts v' McRa and Maher V.

Roe 30 § m the Umted States whrch held that the demal of federal fundtng for abortrons

d1d not unduly burden or mterfere w1th woman 'S constttuttonally protected freedom -

to decrde whether or not to termtnate her pregnancy, mampulated the soc1a1 context of

t the decrsron makmg, and

: 28' - Pateman (1985) supra, note 21 at191 e B
297" The failure to provide enabling’ condltrons to pursue '1 nght has been recogm
> by the European Court of Human Rights in® Arreﬂ ‘Treland, as a denial of a that righ
307448 U.S. 297:(1980) and 432 U.s 464:(1977) -




“rearranged - the = social and - economic: environment of
impoverished women - “so-as to channel -and constrain their
reproductive choices".31 -~ : k ‘

Srmrlarly in Canada Lessard explams that although R.v. Morgentaler’? struck down
negative constraints on abortlon, transferrmg control from state sanctroned hosprtal
committees to the medical professron "did not hereby empower women to determine the
shape of therr reproductlve lrves"33 ‘The power to make the decrsron was not retumed .

to the women themselves

1t is my contention that the group nght to reproductlve self determmauon goes beyond'

abortion and to the right of women to partlc1pate 1n the creatron of the structures that‘v\f e

govern the way’ they live and bnng up ch1ldren It is nothmo less than the nght of ke
‘ women asa group to deﬁne and determme whether when,and how they w111 have'f“ ;‘

chrldren and also determine the future consequences chrldbeanng will have for f.

women. This vrew is shared by femlmst scholars su"h as MacKmnon and- Lessard

i

Lessard for example wntes that

v

"A claim for reproductrve control isa clarm to determme one's
relations. to specific others, to_ children, ‘to parents, and to a-~
specific -community ... to constrain: self-determination in  this )
regard “is to exclude women' from . full: polmcal social “and.; o

. economic participation within a soerety that is structured around‘, : '
the male experlence of reproductlon“ 3 , 0

. MacKlm‘lOn also asserts that the nght to reproductwe comrol would mclude the,

‘ abortron rrght but not centerv on 1t It would begm mstead w1th the place ‘of

: reproductron in the status of the sexes qhe recogmzes that

31°  Hester Lessard "Relatronshlp, Partrculanty and Change' Reﬂectrons onR.v
'Morgentaler and Femrmst Approaches to Lrberty " 36 (1991) Mcthl Law Journal 263,

"[1988] 1S.CR. 30
‘j__=’33 -+ Lessard, supra, note 31 at 293
34 Lessard zbul at 307 ;

= at 293.




: . Sexual acess is regularly forced or pressured or routlmzed beyond: denial ... Poverty

o are extended somewhat The followmg drscussron is rnformed by the arguments in this
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"A narrow view of women's "biological destiny" has confined

many women to child bearing and child rearing and defined all :

women in terms of it, limiting (heir participation in other .~ - i
pursuits, - especially remunerative positions “with.- a ‘social - R
stature" .35 ; ‘

The social consequences of child bearing for women make the right to self- . : |
determination in this area particularly important. Greschner WIites that |

"Women's exclusion and lack of voice within democratic practtce :
seems particularly unjust with respect to abortion laws.. Not only
do restrictions on abortion affect women far. more than on men;
the debate about the regulation of abortion is a debate about the .-
role, status and value of women, about the meaning of women's
lives ar61d our freedom to determme the course of our- own
lives,"36

From pregnancy onwards,” women's reproductlve chorces are constramed and therr ‘
lives are constramed by reproductron Dunng pregnancy thelr health -care decrsrons are =
limited by the medical professron ‘
"Decrsron makers in health care and govemment have left women.
little - choice about: the type. of .care they will receive durrng

pregnancy, who will attend’ them in chlldblrth and whether the
birth will be in hospital or not." 37 :

For women in the pard workforce, pregnancy may result in the loss of thelr _]ObS T1me

spent away from the -workplace dlsadvantages women 1n terms of future advancement‘

35 MacKmnon supra, note 18, at 1318
36 MacKinnon, supra, note 18 at 1312. wntes that "Women often do not control;;- o
 the conditions under which they become pregnant; systematically denied meaningful - .- .
control over the reproductive use of their-bodies through sex, it is exceptional when
they do. Women are socialy disadvantaged in controlhng sexual acess to their bodies -
through socialization to customs that define a'woman's body as for sexual use by men."

~‘and enforced economic dependence undermine women's. physical 1ntegr1ty and. sexual
 self-determination. Social supports’ or: blandlshments for women s self-respect dre:
‘ srmply not enough to withstand all of this." .. ~
37 - Leaf Factum for Sullivan v. Lemay, at p 12.In Ireland unhke British -
Columbia, midwifery is an established profession, so-that women's choices in thls area

> factum




and promotion, Neither do women have aiy iand in creating the social condltions in

whrch chrld-reanng takes place. Women do not partrcrpate 1n makrng the decrsrons -

which determine which of society's resources are devoted to day-care, to chtld support

to welfare, and the other supports necessary to-assist combrnlng chrld-rearmg with
partrcrpatron in socrety Irrsh women live in a country wrth a low employment a huge_v
natronal debt and depressed econiomic clrmate. Thrs makes the necessrty to partlcrpate :“ i
‘in the process allocatmg these meagre resources vital, When only men make these"j:

decrsrons, women's needs are forgotten

The lack of reproductrve control for women further mhrbrts therr nght to self-__‘-,

determination, by lrmrtrng the time and energy they have avatlable to partlcrpate in. ‘ki :

public decision makrng, whrch in tum means that women s needs are neglected Thev ‘

result is a spiral of powerlessness. A concrete example is provrded by the structure of B

the socral welfare system in Ireland Because of a two trered system, clalmants of socral',':: :

assrstance are not allowed to regrster as unemploycd thereby makrng themselves

available for_ work nor. are’ they elrgrble for the vanous unemployment tramrng

' chemes Noreen Byrne explarns that thrs 1s an. rmportant factor for women who'have .‘

not ever been in the pard workforce, or have not been there for some trme. -

‘ | "thrs combmed wrth an almost total lack of chrld mrndrng
. -facilities. creates a- poverty- trap out of whrch .1t rs almost
impossible to escape. B : A

In a society where wormen were decrsron makers in the polrtrcal, pubhc and pnvate
‘ spheres, itis surely not unreasonable to assume that more emphasrs would be placed on

L the re—orgamzatron of work to take account of the r-hlld-care responsrbrlrtres of :parent

en away‘ from the

: that career. structures would reﬂect the hkelrhood of a year or two tak

g ‘pubhc workplace

" rn 1T (1988) Women 's Studies

38 Noreen Byrne,',"The Femmrzatron:of Poverty
“rInternatzonal Forum. 367



A law of reproductwe control would have to solve this problem. Although MacKmnonf

seeks to use equality to’ realize these goals, and Lessard attempts to reconstruct 11berty

rights of Sectlon 7 of the Cha.rter, the v1s1on is the same as the one argued for in thtsv"

 thesis, For all the reasons gwen in prevrous chapters, itis my contentron that women IR

 status and lives are best improved by usmg a group nght to self determmatxon whrch

N apphes to both the pubhc and prwate spheres as they are presently consmtuted Lack

of self determmatlon in .the prlvate sphere 1mpacts on the oportumtres fo '_self-_'

determination ‘in - the pubhc sphere. When ‘women are coerced constramed and 5 E v

oppressed in their day to day hves, they do not develop the self-conﬁdence or quahtles "f

necessary to parhcrpate sucessfully 1n the male—dommated pubhc sphere‘ The

v_overburdemng of women wrth respon51b111t1es in the pnvate sphere of famlly and

'chrldcare, means women will be reluctant to tarce up responsrbrhtles in: the 'pubhc, ,

spheres of work or- govemment even. where opportumtres for partlcxpatron m the

‘ dec1sron mak:mg process are avallable For th1s reason, the nght to reproducnve self-

determmatlon has a great 1mpact on self determmatlon for women throughout all levels :

of society, in both the pubhc and pnvate spheres

D Self-Determivn‘ation‘ asa Constitntionat Rig ht o

‘-'jThe Parher sectlons of this chapter have traced the outhnes of s elf determmatron for

women as a general prmcrple.‘ ThlS sectron‘ w111 develop self- determv




T too powerful to be ignored." MacKinnon, supra, note 21, at 1285,
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~ The coercion of one for the benefit of another is inconsistent with ,the basic tenets of

self-determination discussed in section B.3? o

Yet how is such coercion to be ended using constitutional rlghts? There are esSentiztlly :

two ways in which the nght to self-determination could become a consntunonal nght »

Firstly by the adoption of an express nght to self- determmatlon, secondly by an |
adoption of an 1nternretatrve principle requmng erustmg nghts to be construed 1n a .
manner consrstent with women s nght to self determmatton Thts nght could be . ;
expressly adopted through a referundum; or xmphed by the Jud1c1ary Although thel/ o
struggle to prevent the adoptxon of the pro-hfe amendment lllustrates the dlfﬁculty w1th' ‘ .
which such a referendum would be aorepted by the Irish Peopl the _process of havmg-%,

a right approved in thxs manner would endow 1t w1th a moral leglhmacy whrch thej: '.:‘\ o

Jud1c1ary would find drfﬁcult to 1gnore

The adoption of an overarchmg 1nterpretat1ve pnnc1ple whrch would operate to modrfy i_y o

existing constitutional nghts, would be perhaps the 51mplest optron. Such a prmc1plef
would not be new to Irish Constitutional Junsprudence Artu,le 45 of the 1937 |
‘Constitution contains a number of dlrecttve prmcrples of socral polrcy, Wthh have been - :

used by the courts to amphfy ex1st1ng nghts, even though these pnnmples are more ;

: spemﬁcally dlrected towards the Oueachtas (Parhament) An example of relevance to- S

‘ women is Murtagh Properhes V. Clery 40 Art1cle 45, 2 1, provrdes that

39 Underlymg the application of thls pnnc1ple is an awareness of the llmrtatlons
and difficulties of engagement with law.: These defects have been discussed throughou
- this thesis, particularly in Chapter One, but may be summarized. by MacKmnon s
_ observatron"'Treacherous and uncertain‘and slow, law has not been women's

1instrument of choice;- Their view seems to be that law should not be let off the hook'

1t

40 .. [1972] L.R.-330. The case concemed the exclusion of a woman from
employment because the umon concemed obJected to non male labour bemg used




The State shall, in particular, direct its policy towards securing: -
That the citizens (all of whom, men and women equally, have the

- right to an adequate means of livelihood) may through  their -
occupations find the means of making reasonable provrsron forv
thelr domestlc needs :

tv,o

‘In Murtagh Atrticle 45 was used to expand the personal nghts guaranteed under Artlcle

40. 3 of the constrtutlon a to mclude the’ nght to eam a hvehhood w1thout 1 i
. discrimination. A right to self- determmatron could be used to expand the personal_
rights to provrde protectron of various klnds for women Intetpretatwe pnnc1p1es areff; ’
also to be found in other Bllls of nghts The Canadlan Cha:ter for example, contams‘,‘: -
'1nterpretat1ve pnnaples of this kind, Artrcle 27 for example requlres that the Charterv;
be interpreted in a manner consxstent w1th the preservatron and enhancement of the‘ -

multt-cultural hentage of Canadxans

Self determlnatron ‘as ‘an 1ntexpretat1ve pnncrple would however mean that ex:stlng, B

nghts structures and concepts would contmue to be used bnngmg w1th them’ all the,. L

defects already dxscussed m thls thesrs : For example, claxms to end the drsadvantage of,

“--women might be made usmg the equahty pnnclpyle,ywhlch has been crmcrzed above as

constructmg issues in a way wh1ch is ultrmately detnmental to the endmg of women s

domination. While ata theoretrcal level itis certamly nossrble to reconstruct equalrty in

a way that requlres self determmatlon 1t is my contentron that thlS is 'not possrble at'a

practlcal level The use of the equahty pnnc:ple 1n ‘Canadlan‘; Iunsprudence

' ‘ discussed in Chapter Four demonstrates that the constructlon of categones of sameness

and drfference as a precondmon for the appllcatron of the pnnc1ple of equahty is

mescapable. The better approach is s1mp1y to advocate a nght

:’jf"zmtzo w1th an express nght to se]f determmatlon. v

: - Article 40.3.i provrdes that > the State guarantees in it's Jaws to respect
ar as practrcable by its laws to def nd and vindicate the personal rights of the ci
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Secondly, existing interpretative provisions in the Irish Constitution and Canadian“i

Charter tend to be either ignored completely or little used.4 There is the 'danger

therefore that a right to self-determination as an interpretative pr1nc1p1e would not be

used and would therefore have llttle practrcal effect

An interpretative principle would have the advantage however that it could be used in

cases where an express nght to self- determmatlon was not spec1ﬁcally clarmed In

criminal and welfare cases, for example, d provision requiring that ex1st1ng laws be

interpreted in a manner consistent with the nght to self-determmatron for women could' .

- have an important impact in returnmg power and control of the1r llves to ‘women in .
those areas. The legal regulatron of - welfare, whrch assumes that women are": |
economically dependant on men so that women who cohabrt w1th ‘men are. demed 5:« -

welfare benefits, could be challenged as ('oercmg women to adopt a partrcu]ar hfestyle,:v ‘

thus denying their nght to control and create the conditions under whrch they live. - For

self- determmatlon to have its greatest 1mpact therefore, the adoptlon of both an express“

right and an mterpretanve provision would be preferable

‘What would the implications of this right be v :

‘In the S.P.U.C. cases under consrderauon, a consrderatlon of a nght to self-"\

: determmatron could result ina fmdmg that the crrmmal prohrbrtlon on abortmn was '

other countrres was not unconsututronal

42 See, i Kelly, The Irish Constztutzon (J unst Press 1986) at 454 and followm
_where he shows that the directive prmcrples have been used on only five occasions
since the Constitution was adopted in 1037. The Supreme Court of Canada has yet.to

'+ adress any of the interpretive posmons m the Charter ina cult\,ral controversy, Duclos,’
‘_supra note 12 at 348, n104 el




The right to self-determination argued for in this thesis has as 1ts core the retum of
decision making power and control to groups s0- that they can create and deﬁne the'_‘

structures of their own lrves. The crrmrnal ban on abortron, enacted by an Insh;“

“legislature composed largely of men, has not gtven women an opportumty to partlmpatef, ; "

in creating the laws on abomon °°UOn Cof thls chapter demonstrated the 1mportance‘ i

of the partrcxpatron of women 1n decrsron makmv in thls area.»Grven the 1mportance of

chlldbeanng for women, and its 1mpact on the future course of therr hves the

’ regulatron of women without therr consent would not be consrstent wrth the nght to S

self-determination outlmed here. -

Of course itis also pmsrble that if Insh women d1d ha./e an opportumty to regulate the
- availability of abortion. serv1ces, the conservatrve Cathohc background of the women‘ ‘

would still result on the prohrbmon of the servrce The vastly dxfferent context m e

which th1s would take place would make such a result less objectmable. One would

‘expect for example, that 1f women were part1c1pat1ng i creatmg the -socretal

arrangements under wh1ch chrldcare took place that greater support would be provrded :

for women and cluldren Even MacKrnnon is’ prepared to lrsten to arguments agamst' N

: abomon under these crrcumstances

’“If authonty were already Just and body already autonomous,
having ‘an abortion would  lose any: dimension of :resistance -to
unjust - authority or ' reclamation of -bodily ‘autonomy.: Under
cendtitions of Sex. equaltly, I would personally. be mor mterested
m takmg the man ] vrew 1nto account "4,

o ‘Arguments of women agamst aborhon under c

ondrtlons of ‘self-determination,

‘ be even easrer to llsten to

' MacKinnon, supra note 18; at 1230.
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“The express constltutlonal nght to hfe granted to the unbomn’ by Artrcle 40.3. 3 of the e
Irish Constitution -means that it is not open to the Irish Courts to find that a foetus has R .

no rights. A nght to self- determmatlon would however strengthen the exrstlng nght to' i

life of the mother. Tlns could draw on the nght to hfe whrch was held inGv An Bord ‘r CE
Uchtala“4 to include the nght of every 1nd1v1dua1 Lo
"to be reared and educated to. hberty, to work to’ rest and

recreation, -...- and the rrght fo maintain that life at a proper
human standard in the matter of food, clothmg and habrtatlon 45

An expansive interpretation of the nght to hfe of the mother, mformed by a nght to_:'

self determination would facrlltate the remterpretatron of the 1ssues m the S P U C.

case, and the cuttmg down of the nghts of the foetus It could be argued that the».r
consequences for. women of Chlld -bearing are. 50 great and the effeci on the futur

participation of women in socrety 80 negauve that denymg women the power to control o

“and determlne thelr ab111ty to reproduce (or not) has the effect of denylng women th

' power fo control and determlne the future shape of therr hves Thrs 1s contrary to the;

-"core values of self determmauon as drscussed in the opemng secttons of this chapte In o

effect this is the pomt made by Greschner when she argues that restnctlons are

ancompatlble wrth democracy for women 46 g

‘ Even if the prmmple of self determmat1on d1d not result 1n a drfferent dec io

. cascs being dlscussed the redeﬁnmon of women as aa group ca ahle of and entnled to:

"make de01s10ns about thexr hves, would change thelr status 1n the Insh ‘Constituti
'and act asa counterwerght to the exrstmg constxtutlonal provrsronswhtch define wome;

- icompletely in terms of thelr roles as wrves and mothers

' [1980 LR, 32
*Ibid at598




A group nght to self deternunatron would also enable women to become more v151ble‘ il

in Irish Consututlonal Law. The 1mportance of maklng women s vorces heard in law 1s>"f

recognized by many femlmst scholars who argue ‘that the xmposmon of a dlscourse on'

a subJect group is mcons1sent wrth a nght 1o seldetermmatron.47 In the context of_‘

: reproductron, Greschner asserts that the language used by legal lrnguxsts to‘*'_" o It

conceptuahze and control sexuallty, pregnancy, abortxon and bu'th has been heavrly

1nﬂuenced by two powerful and male dommated mstltutrons' orgamzed rehgxon and the‘

‘medlcal professmn 48 ThlS -was apparent in the abortlon referendum campalgn

drscussed in Chapter One where the Cathohc Church and; Medxcal Assoclanon":"

dominated the aebate to the exclusron of women ] vorces By bnngmg evrdenc' int

'court of women s expenences of reproduchon and chrldreanng, the patemah

stereotyped attltudes towards women and women ] decrsrons Wthh were. revealed byg i

the Judges in the S P U C. case-s, could be combatted

The potentlal effects of a nght to self determmatron on other demsrons concermn

wormen would also be 1mportant The undermclusmn of women in. Government courts ;

) \and the Judlclary would also potentlally be 1n vrolatxon of the nght of women to sel

: :,determmatron. Clrcumstances could be env1saged wherethe govemmen would be:

reqmred ‘to mvestlgate restncnve practrces and customs whrch_ﬂprevented the

» partrcrpatlon of Insh Women in the process 'of maklng decmons whlch go fo creatin

i 'vthe fabnc of Irlsh Socrety: |

,47 ‘ Greschner, Ibld at 654.

“Greschner, supra note 6 at




/i
1

The atmve dlSCllSSlOll attempts only to suggest p0551b1e apphcanons of a nght‘tcl self-,

determmatlon. Workmg out every apphcatxon of the pnncxple in advan"c, risks




E. Conclusion.

Through an attempt to pose solutlons, or altemattve strategies to the httgatlon in the
S.P.U.C. cases, this thesis has attempted to develop a theory of a nght to self-"
determination for women as a group. The pnncrple which I argue for would a1rn to .
return, as far as possxble decision making power and control over their ‘lives to
women, in order to facrhtate their selt‘-development and the development of a socrety‘ =

which reﬂects their charactenstlcs and values. Under condmons of self- deterrmnatton

women would ﬁnally be gtven the opportumty to develop then' own natures and i ‘

capacitins asceriain whether for example women are more canng and nurtunng than

men,. Or whether in dwelopmg this capacrty women were srmplv maklng a v1rtue out:"‘ e

of necessity. At it' s core, -self- determmatton for women as a group, 1s both a:; i B

substanttve recogmtron that women as well as other oppressed groups have the nght to_ s
deﬁne and create thelr own llberatmn, and a process by which ﬁ'llS hberatlon can be

achleved S T R L
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