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ABSTRACT 

Some Implications of the Canadian Tax Law on Foreign 

Investment in Canada — A German Perspective 

Canada i s one of the c o u n t r i e s depending on f o r e i g n 

investment to a f a i r l y high e x t e n t . A f t e r some time of 

concern about f o r e i g n investment 1 the For e i g n Investment 

Review Act (FIRA) was implemented. 2 With the f e d e r a l 

e l e c t i o n i n 1984 the Canadian government took the stand 

i n favour of f o r e i g n investment again and changed FIRA to 

a more p o s i t i v e "Investment Canada". Anyway, the c o n t r o l 

of f o r e i g n investment should be seen only as pa r t of a 

l a r g e r economic p o l i c y , which determines the economic 

c r i t e r i a f o r investment d e c i s i o n s . 

One of these c r i t e r i a i s the Canadian tax law. And 

as one example, p r i o r to 1980, a l l p r i v a t e c o r p o r a t i o n s 

were e n t i t l e d to the refundable tax i n resp e c t of t h e i r 

investment income. A f i r s t l i m i t a t i o n was int r o d u c e d i n 

October of 1973, whereby c o r p o r a t i o n s other than 

C a n a d i a n - c o n t r o l l e d - p r i v a t e c o r p o r a t i o n s were denied any 

refundable tax i n resp e c t of income from r e a l p r o p e r t y 

f o r t a x a t i o n years commenced a f t e r 1979. F i n a l l y , as a 

r e s u l t of the November 12, 1981 budget, f o r t a x a t i o n 

years commenced a f t e r that date, investment income no 

longer "earns" refundable tax unl e s s the c o r p o r a t i o n was 

a C a n a d i a n - c o n t r o l l e d - p r i v a t e c o r p o r a t i o n throughout the 

r e l e v a n t t a x a t i o n year. 

i i 



The Canadian t a x a t i o n of r e s i d e n t s and n o n - r e s i d e n t s 

i n Canada, i n c l u d i n g the t a x a t i o n of Canadian and 

non-Canadian-controlled companies and branches of f o r e i g n 

companies, i s unequal and d i s c r i m i n a t i n g . T h i s t h e s i s 

w i l l g i v e some ideas about the Canadian t a x a t i o n of 

f o r e i g n investment i n Canada, r e f e r r i n g sometimes to the 

Canadian-German Double Tax Convention as w e l l as the 

O.E.C.D. Model Double Tax Convention. Since tax p l a n n i n g 

i s a part of general economic investment d e c i s i o n s , the 

t a x a t i o n of f o r e i g n investments w i l l be evaluated i n 

r e l a t i o n to other investment c r i t e r i a f o r investments i n 

Canada. As i t w i l l become obvious, there are reasons i n 

favour of the Canadian tax p o l i c y on one hand and reasons 

a g a i n s t i t on the other hand. As a c o n c l u s i o n , I am of 

the o p i n i o n that i t i s worthwhile to c o n s i d e r changes i n 

the t a x a t i o n of f o r e i g n investment. 
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1. INTRODUCTION 

The Canadian t a x a t i o n of f o r e i g n investment i s one 

of the s u b j e c t s where there are many books and a r t i c l e s 

w r i t t e n about. 3 Most of them are d e a l i n g with the 

t e c h n i c a l d e t a i l s of t a x a t i o n r a t h e r than l o o k i n g f o r the 

reasons behind i t and e v a l u a t i n g the c o n s i d e r a t i o n s the 

concept i s based on, e s p e c i a l l y not i n an i n t e r n a t i o n a l 

c o n t e x t . 

The Canadian t a x a t i o n of f o r e i g n investment i n t h i s 

context i s supposed to i n c l u d e the t a x a t i o n of 

non- r e s i d e n t s i n g e n e r a l , " the t a x a t i o n of companies 

c o n t r o l l e d by n o n - r e s i d e n t s 5 or by non-resident 

companies 3 and the t a x a t i o n of Canadian branches of 

f o r e i g n companies. 6 

The purpose of t h i s t h e s i s i s to c o n t r i b u t e to an 

i n t e r n a t i o n a l d i s c u s s i o n between i n d u s t r i a l i z e d c o u n t r i e s 

i n g e n e r a l . 7 When a l l examples used i n t h i s t h e s i s 

c o n c e n t r a t e on Canada, one has to be aware that Canada i n 

t h i s sense i s not a s p e c i a l country and that s i m i l a r tax 

c o n s i d e r a t i o n s have l e a d other c o u n t r i e s as w e l l when 

implementing r u l e s d e a l i n g with the t a x a t i o n of 

n o n - r e s i d e n t s . 8 I w i l l t r y to concentrate on the g e n e r a l 

p r i n c i p l e s and the ge n e r a l s t r u c t u r e of the Canadian 

t a x a t i o n on f o r e i g n investment without g e t t i n g i n t o too 

many t e c h n i c a l d e t a i l s . Therefore I w i l l e x p l a i n the 

p r i n c i p l e s necessary to understand the Canadian t a x a t i o n 

as f a r as f o r e i g n investment i s concerned. But I won't 

1 
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d e a l with the t a x a t i o n of every branch of the economy 

s e p a r a t e l y i n d e t a i l . Instead of t h i s I w i l l c o n c e n t r a t e 

on some r e f l e c t e d d i f f e r e n c e s i n t a x a t i o n of r e s i d e n t s 

and n o n - r e s i d e n t s , and I w i l l t r y to get i n t o the 

p o l i t i c a l , economical and p s y c h o l o g i c a l background 

necessary to understand the p r i n c i p l e s d e a l t with. The 

is s u e w i l l be the e v a l u a t i o n of the Canadian t a x a t i o n 

p o l i c y towards f o r e i g n investment i n Canada. 

The concept f o l l o w e d i n t h i s t h e s i s i s based on a 

gene r a l understanding, that f r e e trade and investment are 

most advantageous f o r a l l c o u n t r i e s i n v o l v e d , at l e a s t i n 

the long run. In my understanding t h i s concept of f r e e 

trade and investment p o l i c y does allow more f a i r 

c o m p e t i t i o n , a st r o n g e r and d e c e n t r a l i z e d economical 

development and lower p r i c e s f o r the consumer i n 

g e n e r a l . 9 The t a x a t i o n of f o r e i g n investment, e s p e c i a l l y 

a non d i s c r i m i n a t i n g , equal treatment of r e s i d e n t s and 

non- r e s i d e n t s i n tax law, i s a part of t h i s concept. I am 

aware that the concept t h i s t h e s i s i s based on, as w e l l 

as the c r i t e r i a consequently developed from t h i s b a s i s , 1 0 

may be c r i t i c i z e d . But even i n t h i s case I would be 

s a t i s f i e d , as long as the t a x a t i o n of f o r e i g n investment 

i s going to be i n c l u d e d i n the gen e r a l d i s c u s s i o n of f r e e 

investment and trade p o l i c y i n Canada. 1 1 



2. THE CANADIAN CONCEPT OF INTERNATIONAL TAXATION 

Most c o u n t r i e s are t a x i n g the world income of every 

person r e s i d e n t . 1 2 Some c o u n t r i e s are t a x i n g the world 

income of t h e i r c i t i z e n s , wherever r e s i d e n t . 1 3 In 

a d d i t i o n , most c o u n t r i e s are l e v y i n g an income tax on 

n o n - r e s i d e n t s and f o r e i g n companies d e r i v i n g income from 

a source i n t h i s c o u n t r y . As an example, Canada imposes 

income taxes on non- r e s i d e n t s who are employed i n 

Canada 1' or who c a r r y on business i n Canada. 1 5 Canada 

a l s o taxes n o n - r e s i d e n t s on the d i s p o s i t i o n of t a x a b l e 

Canadian p r o p e r t y 1 6 and on i n t e r e s t s , d i v i d e n d s , r e n t s , 

r o y a l t i e s , management fees and s i m i l a r types of income 

from Canadian s o u r c e s . 1 7 

Whenever a person has income from o u t s i d e of " h i s " 

c o u n t r y , 1 8 t h e r e are (at l e a s t ) two tax a u t h o r i t i e s 

l e v y i n g t a x e s : h i s home country and the other c o u n t r y . 

Under i n t e r n a t i o n a l law there i s no r u l e a g a i n s t double 

t a x a t i o n . 1 9 Each country i s f r e e to determine, i f and to 

which extent to tax non-residents on t h e i r income d e r i v e d 

from and p r o p e r t y s i t u a t e d i n t h e i r t e r r i t o r y , as w e l l as 

on income and p r o p e r t y o u t s i d e t h e i r t e r r i t o r y . 2 0 

T h e r e f o r e i t would be p o s s i b l e that a taxpayer c o u l d be 

taxed t w i c e . I f , f o r example, a Canadian r e s i d e n t 2 1 

c a r r i e s on b u s i n e s s i n the U n i t e d S t a t e s , the p r o f i t out 

of h i s o p e r a t i o n i n the Sta t e s c o u l d be taxed t w i c e , 2 2 

once there and once i n Canada. T h i s o b v i o u s l y would not 

be f a i r . But i t wouldn't be f a i r a l s o , i f none of these 

3 
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c o u n t r i e s would impose t a x e s . 2 3 

Canada taxes i t s r e s i d e n t s on the b a s i s of t h e i r 

worldwide income. 2 4 T h i s means that wherever the source 

of income i s l o c a t e d , the Canadian r e s i d e n t i s t a x a b l e 

f o r a l l h i s worldwide income i n Canada. Non-residents are 

taxed o n l y on t h e i r Canadian income. As s p e c i f i e d i n sec. 

2(3) I.T.A., non-residents are taxable i n Canada, i f they 

(a) are employed i n Canada, 

(b) c a r r y on a business i n Canada, 2 5 or 

(c) d i s p o s e of taxable Canadian p r o p e r t y 

at any time of the y e a r . 2 6 

C o n t r a r y to sec. 2(3) I.T.A., under the 

Canadian-German Double Tax Convention self-employed 

p e o p l e 2 7 as w e l l as e n t e r p r i s e s 2 8 are not going to be 

taxed i n the other C o n t r a c t i n g State as long as they 

don't c a r r y on business through a permanent 

e s t a b l i s h m e n t . 2 9 T h i s r u l e p r e v a i l s over sec. 2(3) 

I.T.A.. 3 0 

These c r i t e r i a seem reasonable i n terms of 

i n t e r n a t i o n a l t a x a t i o n . But l e t ' s have a c l o s e r look at 

some of the d e t a i l s of the Canadian t a x a t i o n of 

no n - r e s i d e n t s and non-Canadian c o n t r o l l e d companies. 



3. DEFINITION OF RESIDENCE 

In the Canadian Income Tax Act (I.T.A.) there i s no 

d e f i n i t i o n of r e s i d e n c e to be f o u n d . 3 1 The only 

d e f i n i t i o n we f i n d i s the d e f i n i t i o n of a non-resident i n 

sec. 248 I.T.A. I t reads: "'Non-resident' means not 

r e s i d e n t i n Canada." T h i s answer doesn't h e l p . Sec. 

250(3) I.T.A. i n c l u d e s i n the d e f i n i t i o n of r e s i d e n t a 

person, who i s " o r d i n a r i l y " a r e s i d e n t . 3 2 T h i s doesn't 

h e l p e i t h e r . Persons who normaly sojourn i n Canada f o r a 

p e r i o d of 183 days or more i n the year, are deemed to be 

r e s i d e n t s a c c o r d i n g to sec. 250(1)I.T.A.. 

Since we s t i l l don't have any d e f i n i t i o n of 

r e s i d e n c e , I w i l l t r y to look i n t o i t f i r s t f o r 

i n d i v i d u a l s , second fo r c o r p o r a t i o n s and then f o r t r u s t s 

and e s t a t e s . 

3.1 RESIDENCE OF INDIVIDUALS 

Under common law p h y s i c a l presence i s not always a major 

f a c t o r i n e s t a b l i s h i n g r e s i d e n c e — a taxpayer can be 

found to be r e s i d e n t i n a country even though he may 

spend very l i t t l e time t h e r e . For example, i n E r i c k s o n v.  

M.N.R.33 the taxpayer normally l i v e d i n Canada but was 

t r a n s f e r r e d to I r e l a n d f o r two years to work on a mining 

p r o j e c t . Although he r e t u r n e d to Canada f o r only one 

10-day p e r i o d d u r i n g that time to v i s i t h i s wife and 

f a m i l y , he was h e l d to be r e s i d e n t here. A l s o i n Cooper 

v. Cadwalader, 3 4 an American c i t i z e n who had rented a 

5 
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house i n S c o t l a n d f o r two months a year f o r v a c a t i o n was 

h e l d to be a r e s i d e n t of the U.K. f o r tax purposes. In 

I.R.C. v. L y s a g h t , 3 5 the taxpayer, who was born i n 

England of I r i s h parents and p a r t i a l l y r e t i r e d from h i s 

p o s i t i o n as managing d i r e c t o r of an E n g l i s h company, went 

to l i v e permanently with h i s f a m i l y i n I r e l a n d . The House 

of Lords upheld the Commissioners' f i n d i n g of f a c t that 

the taxpayer was r e s i d e n t i n the U.K. Although he had no 

home i n England, he returned once a month f o r d i r e c t o r s ' 

meetings, which the Commissioners found to be s u f f i c i e n t . 

Very o f t e n , having a home and f a m i l y w i t h i n a 

j u r i s d i c t i o n i s a major f a c t o r i n f i n d i n g a person to be 

r e s i d e n t t h e r e . In R u s s e l l , 3 6 the taxpayer had a 

matrimonial home i n Canada and was found to be r e s i d e n t 

here, although he himself was not p r e s e n t . A l s o , i n 

M a l i o n , 3 7 a U.S. c i t i z e n working as a seaman on U.S. 

shi p s but having a home i n Canada was h e l d to be r e s i d e n t 

i n Canada. However, the presence or absence of a home and 

fa m i l y i s not always d e t e r m i n a t i v e . In Meldrum, 3 8 a sea 

c a p t a i n r e s i d e n t i n New York bought a house i n Nova 

S c o t i a i n which h i s daughter l i v e d and at which he stayed 

f o r annual h o l i d a y s of about two weeks each summer. He 

a l s o made short v i s i t s when h i s Canadian port of c a l l was 

c l o s e by. The Tax Appeal Board h e l d he was not r e s i d e n t 

i n Canada w i t h i n the meaning of s u b s e c t i o n 9(1) of the 

Income War Tax Act. In York v. M.N.R.,3 9 the taxpayer had 

l i v e d i n Canada at one p o i n t , but i n 1973 he separated 
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from h i s wife and moved to the U.S. He v i s i t e d h i s 

c h i l d r e n three or four times a year and came to Canada 

twice i n 1977 on bus i n e s s , f o r which the M i n i s t e r 

a s s e s s e d him as a r e s i d e n t . The Tax Review Board h e l d he 

was not a r e s i d e n t d e s p i t e the f a c t s that he had a f a m i l y 

and owned a house i n Canada: h i s connection with Canada 

was tenuous and there was no i n d i c a t i o n that he intended 

to r e t u r n here to l i v e . Thus a home and fa m i l y per se are 

not c o n c l u s i v e f a c t o r s i n determining residence - the 

co u r t w i l l examine the nature of the taxpayer's 

r e l a t i o n s h i p with h i s home or f a m i l y before d e c i d i n g the 

quest i o n . 

I t should be noted that i t i s not a requirement that 

the taxpayer have a home at a l l to be a r e s i d e n t . In 

Levene v. I.R.C., q o a B r i t i s h s u b j e c t , who moved from h i s 

house i n London and t h e r e a f t e r had no f i x e d abode and 

re t u r n e d to the U.K. f o r approximately 20 weeks each 

year, was h e l d to be r e s i d e n t i n the U.K. A l s o , i n Shpak  

and Shpak v. M.N.R.,"1 two taxpayers had l i v e d i n 

Vancouver, but to a v o i d high housing c o s t s they moved to 

Po i n t Roberts i n the State of Washington. They continued 

to work i n Vancouver but never intended to move back. The 

m i n i s t e r denied t h e i r c l a i m f o r a d i v i d e n d tax c r e d i t on 

the ground that they were no longer Canadian r e s i d e n t s , 

but t h i s was overturned by the Tax Review Board. The 

Board s t a t e d that the taxpayers had dual r e s i d e n c y , one 

of which was Canada — although P o i n t Roberts was t h e i r 
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d o m i c i l e , the c e n t r e of t h e i r i n t e r e s t s , s o c i a l l i f e and 

conveniences was Canada. 4 2 

A d e t a i l e d d e s c r i p t i o n of the view of the Department 

of N a t i o n a l Revenue i s l a i d down i n I T - 2 2 1 . 4 3 I t 

determines that an i n d i v i d u a l i s a r e s i d e n t of Canada f o r 

tax purposes, i f the p l a c e where he " r e g u l a r l y , normally 

or c u s t o m a r i l y l i v e s i s i n Canada." A l l f a c t s have to be 

c o n s i d e r e d i n order to make t h i s d e t e r m i n a t i o n , 

e s p e c i a l l y f o r the d e t e r m i n a t i o n of the r e s i d e n t i a l t i e s 

w i t h i n Canada. As primary r e s i d e n t i a l t i e s are seen as 

the d e w e l l i n g p l a c e , spouse or dependents, and p e r s o n a l 

p r o p e r t y and s o c i a l t i e s of an i n d i v i d u a l . Other t i e s 

l i k e a p r o v i n c i a l h e a l t h i n s u r a n c e , a seasonal r e s i d e n c e , 

p r o f e s s i o n a l or other memberships i n Canada and f a m i l y 

allowance payments are a l s o seen to be s i g n i f i c a n t . 

If someone leaves Canada without e s t a b l i s h i n g a 

permanent residence elsewhere t h e r e i s a presumption that 

he remains a r e s i d e n t of Canada. Since dual residence i s 

p o s s i b l e , the f a c t that someone e s t a b l i s h e s a permanent 

res i d e n c e abroad does not mean he has become a 

non-resident of Canada. I f someone i s a r e s i d e n t of 

Canada as w e l l as i n another country, r e f e r e n c e should be 

made to the double tax convention between Canada and that 

other country. 

As an example I w i l l r e f e r to A r t . 4 of the 

Canadian-German Double Tax C o n v e n t i o n , 4 4 which excludes 

cases of dual r e s i d e n c e . 
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I t reads: 

" A r t i c l e 4 

Resident 

(1) For the purposes of t h i s Agreement, the term 

" r e s i d e n t of a C o n t r a c t i n g S t a t e " means any 

person who, under the laws of that S t a t e , i s 

l i a b l e to tax t h e r e i n by reason of h i s d o m i c i l e , 

r e s i d e n c e , p l a c e of management or any other 

c r i t e r i o n of a s i m i l a r nature. But t h i s term does 

not i n c l u d e any person who i s l i a b l e to tax i n 

that State i n resp e c t only of income from sources 

i n that State or c a p i t a l s i t u a t e d t h e r e i n . 

(2) Where by reason of the p r o v i s i o n s of 

paragraph 1 an i n d i v i d u a l i s a r e s i d e n t of both 

C o n t r a c t i n g S t a t e s , h i s s t a t u s s h a l l be 

determined as f o l l o w s : 

(a) he s h a l l be deemed to be a r e s i d e n t of the 

State with which h i s p e r s o n a l and economic 

r e l a t i o n s are c l o s e r ( c e n t r e of v i t a l 

i n t e r e s t s ) ; 

(b) i f the State i n which he has h i s ce n t r e of 

v i t a l i n t e r e s t s cannot be determined, or i f 

he has not a permanent home a v a i l a b l e to him 

in e i t h e r S t a t e , he s h a l l be deemed to be a 

r e s i d e n t of the S t a t e i n which he has an 

h a b i t u a l abode; 

(c) i f he has an h a b i t u a l abode i n both St a t e s or 
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in e i t h e r of them, he s h a l l be deemed to be a 

r e s i d e n t of the S t a t e of which he i s a 

nat i o n a l ; 

(d) i f he i s a n a t i o n a l of both Sta t e s or of 

n e i t h e r of them, the competent a u t h o r i t i e s of 

the C o n t r a c t i n g S t a t e s s h a l l s e t t l e the 

q u e s t i o n by mutual agreement. 

(3) Where by reason of the p r o v i s i o n s of 

paragraph 1 a person other than an i n d i v i d u a l i s 

a r e s i d e n t of both C o n t r a c t i n g S t a t e s , the 

competent a u t h o r i t i e s of the C o n t r a c t i n g S t a t e s 

s h a l l endeavour to s e t t l e i t s s t a t u s by mutual 

agreement." 

Th i s d e f i n i t i o n p r e v a i l s over other d e f i n i t i o n s and a l s o 

over the d e f i n i t i o n of deemed residence i n sec. 250(1) 

I.T.A. T h e r e f o r e , f o r the purpose of t h i s t h e s i s , I t h i n k 

i t w i l l be s u f f i c i e n t to determine the r e s i d e n c e of an 

i n d i v i d u a l by the d e f i n i t i o n of the Convention. 

3.2 RESIDENCE OF CORPORATIONS AND DEFINITION OF PERMANENT  

ESTABLISHMENT 

Residence of a c o r p o r a t i o n f o r Anglo-Canadian income tax 

purposes has been h e l d to be where the c e n t r a l c o n t r o l 

and management of the c o r p o r a t i o n a c t u a l l y a b i d e s : " 5 De  

Beers C o n s o l i d a t e d Mines L t d . v. Howe."6 The p l a c e of 

c e n t r a l management and c o n t r o l i s g e n e r a l l y where the 

d i r e c t o r s and the company h o l d t h e i r meetings and the 
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conduct of a f f a i r s i s d e c i d e d . T h i s fundamental c r i t e r i o n 

was confirmed i n E g y p t i a n D e l t a Land & Investment Co.  

L t d . v. T o d d , 4 7 where i t was judged that the r e s i d e n c e of 

a company, whether B r i t i s h or not, i s e s t a b l i s h e d by i t s 

r e a l b usiness' l o c a t i o n . T h i s c r i t e r i o n was then f o l l o w e d 

i n a l l f u t u r e d e c i s i o n s r e g a r d i n g the r e s i d e n c e of 

companies. In the U n i t e d S t a t e s , a c o r p o r a t i o n i s t r e a t e d 

as r e s i d e n t where i t i s i n c o r p o r a t e d . 

As i s the case f o r i n d i v i d u a l s , the n o t i o n of 

residence i s extended by some s t a t u t o r y d e f i n i t i o n s . Any 

company i n c o r p o r a t e d i n Canada a f t e r A p r i l 26, 1965 s h a l l 

be deemed to be r e s i d e n t i n Canada. The simple and formal 

aspect of the i n c o r p o r a t i o n c r e a t e s r e s i d e n c e , 4 8 

r e g a r d l e s s of where the r e a l business i s done or where 

the d i r e c t o r s a c t . The deemed residence of sec.250(4) 

I.T.A. a p p l i e s throughout an e n t i r e t a x a t i o n year and the 

company i s assessed on i t s world income a c c o r d i n g to 

s e c . 2 ( l ) and sec.3 I.T.A.. But the c e n t r a l management and 

c o n t r o l - t e s t p r e v a i l s over sec.250(4) I.T.A. 

For the purpose of i n t e r n a t i o n a l t a x a t i o n there does 

not appear to be any p a r t i c u l a r problem i n d e t e r m i n i n g i f 

a company i n c o r p o r a t e d i n Canada i s " r e a l l y " a r e s i d e n t 

Canadian company. 4 3 

Another important i s s u e i s to determine a "permanent 

e s t a b l i s h m e n t . " 5 0 Under the I.T.A., c o r p o r a t i o n s not 

i n c o r p o r a t e d or r e s i d i n g i n Canada, but c a r r y i n g on 

business i n Canada, and d i s p o s i n g of c e r t a i n types of 
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Canadian p r o p e r t y are s u b j e c t to t a x a t i o n i n Canada. 

However, the Canadian-German Double Tax Convention 

p r o v i d e s that a German c o r p o r a t i o n c a r r y i n g on business 

i n Canada i s not s u b j e c t to Canadian income tax on i t s 

business p r o f i t s i n Canada, unless i t has a permanent 

establishment i n Canada and the p r o f i t s are a t t r i b u t a b l e 

to that e s t a b l i s h m e n t . A permanent establishment i n c l u d e s 

a branch, o f f i c e , f a c t o r y , workshop or mine but does not 

in c l u d e an independent broker or agent, p r o v i d e d he has 

no general a u t h o r i t y to c o n t r a c t on behalf of the German 

c o r p o r a t i o n and i s a c t i n g i n the o r d i n a r y course of h i s 

busine s s . We f i n d the d e f i n i t i o n of a permanent 

establishment i n the Canadian-German Tax Convention, at 

l e a s t f o r German a c t i v i t i e s i n Canada. A r t . 5 of the 

Convention determines a permanent establishment as a 

f i x e d p l a c e of bu s i n e s s through which the business of an 

e n t e r p r i s e i s wholly or p a r t l y c a r r i e d on. I t i n c l u d e s 

p l a c e s of management, branches, o f f i c e s , mines, and 

w e l l s , but not f a c i l i t i e s f o r the s o l e purpose of 

maintenance, s t o r a g e , or any other a c t i v i t y of a 

pr e p a r a t o r y or a u x i l i a r y c h a r a c t e r . B u i l d i n g and 

c o n s t r u c t i o n s i t e s c o n s t i t u t e a permanent establishment 

only i f they l a s t more than 12 months. For f u r t h e r 

d e t a i l s I have to r e f e r to A r t . 5 i t s e l f . 5 1 



1 3 

3.3 RESIDENCE OF TRUSTS 

Canada taxes t r u s t s r e s i d e n t i n Canada. Sec. 104 I.T.A. 

i s the only s e c t i o n which i s r e l e v a n t to the 

de t e r m i n a t i o n of the residence of a t r u s t . 5 2 I t i s 

g e n e r a l l y thought by the commentators that sec.104(1) 

I.T.A. i m p l i e s t h a t the residence of the t r u s t i s 

determined by the resid e n c e of i t s t r u s t e e s . Where there 

i s only one t r u s t e e , or where there are m u l t i p l e t r u s t e e s 

a l l r e s i d e n t i n the same j u r i s d i c t i o n , i t i s c l e a r that 

that j u r i s d i c t i o n i s , f o r the purpose of the Income Tax 

Act, the r e s i d e n c e of the t r u s t . However, great 

d i f f i c u l t i e s a r i s e when there are m u l t i p l e t r u s t e e s 

r e s i d e n t i n d i f f e r e n t j u r i s d i c t i o n s . 

Sec. 104(1) I.T.A. would seem to imply a t e s t f o r 

the d e t e r m i n a t i o n of the resid e n c e of a m u l t i p l e t r u s t e e 

t r u s t ; the r e s i d e n c e of the t r u s t would be the r e s i d e n c e 

of the t r u s t e e s "having ownership or c o n t r o l of the t r u s t 

p r o p e r t y . " However, there are two major d i f f i c u l t i e s with 

t h i s p o s s i b l e t e s t . F i r s t , l e g a l t i t l e to the t r u s t 

p r o p e r t y i s v e s t e d i n a l l of the t r u s t e e s . A l l of the 

t r u s t e e s own the t r u s t p r o p e r t y . Second, s u b j e c t to 

e x p l i c i t c o n t r a r y i n t e n t i o n de jure c o n t r o l i s a l s o 

vested e q u a l l y i n a l l the t r u s t e e s . Unless the t r u s t 

document p r o v i d e s otherwise, d e c i s i o n s of the t r u s t e e s 

must be unanamous. There can be no m a j o r i t y r u l e . Thus, 

i n the t y p i c a l t r u s t , no s i n g l e t r u s t e e or group of 

t r u s t e e s has e i t h e r complete ownership or complete de 
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j u r e c o n t r o l of the t r u s t p r o p e r t y . Furthermore, i f 

sec.104(1) I.T.A. was intended to d e a l with the q u e s t i o n 

of the r e s i d e n c e of a t r u s t i t c o u l d have been much 

c l e a r e r and e x p l i c i t . 

For the f o r e g o i n g reasons, i t was h e l d i n Thibodeau  

v. The Queen 5 3 that the Income Tax Act c o n t a i n s no 

p r o v i s i o n s f o r the d e t e r m i n a t i o n of the r e s i d e n c e of a 

t r u s t . 

M.A. C o h e n 5 4 suggests that the Courts determine the 

r e s i d e n c e of a t r u s t by adopting the De Beers t e s t of 

" c e n t r a l c o n t r o l and management" used to determine the 

r e s i d e n c e of a c o r p o r a t i o n . 5 5 T h i s t e s t c o n s i d e r s the 

j u r i s d i c t i o n of the de f a c t o c o n t r o l and management of 

the c o r p o r a t i o n . 5 6 

R.A. G r e e n 5 7 s t a t e s that the Act i s s i l e n t with 

regard to the d e t e r m i n a t i o n of the r e s i d e n c e of a t r u s t . 

He suggests three important f a c t o r s to be c o n s i d e r e d : 1) 

the r e s i d e n c e of the t r u s t e e s ; 2) the j u r i s d i c t i o n i n 

which the t r u s t i s c o n t r o l l e d ; 3) the j u r i s d i c t i o n i n 

which the t r u s t p r o p e r t y i s s i t u a t e d . 

As f a r as I know, Thibodeau Family T r u s t v. The  

Queen, 5 8 i s the only d e c i s i o n i n respect of the present 

s t a t u t o r y p r o v i s i o n s and the i s s u e of the r e s i d e n c e of a 

t r u s t . 5 9 

In seeking to r e s o l v e the i s s u e of r e s i d e n c e , 

J u s t i c e Gibson J . e x p r e s s l y r e j e c t e d the arguments of the 

Crown that he should employ a De Beers formula of c e n t r a l 
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management and c o n t r o l and that the t r u s t i n q u e s t i o n 

c o u l d have a dual r e s i d e n c e . 6 0 He c l e a r l y i m p l i e s that i t 

i s de j u r e c o n t r o l which i s r e l e v a n t f o r the 

d e t e r m i n a t i o n of the r e s i d e n c e of a t r u s t . T h i s i s 

because each t r u s t e e i s under a f i d u c i a r y duty to 

p e r s o n a l l y e x e r c i s e the t r u s t and d i s c r e t i o n reposed in 

him by the s e t t l o r . 6 1 

Gibson J . g i v e s no c l e a r j u s t i f i c a t i o n f o r d e p a r t i n g 

from t h i s f a c t u a l approach i n the t r u s t c o n t e x t . For t h i s 

reason, the commentators have h e l d that the case cannot 

be c o n s i d e r e d an a u t h o r i t y c o n t r a r y to the view that 

r e s i d e n c e i s a q u e s t i o n of f a c t f o r t a x a t i o n purposes. 

They suggest that the d e c i s i o n should be r e s t r i c t e d to 

i t s p a r t i c u l a r f a c t s and that i t c r e a t e s no new l a w . 6 2 

In 1980 the Department of N a t i o n a l Revenue is s u e d an 

I n t e r p r e t a t i o n B u l l e t i n , No. IT-447. While such a 

B u l l e t i n i s not b i n d i n g and i s merely a p r a c t i s e 

g u i d e l i n e , i t i s c l e a r l y r e l e v a n t e s p e c i a l l y i n l i g h t of 

the s c a r c i t y of case law. I t c o n t a i n s a number of 

r e l e v a n t s p r o p o s i t i o n s : 1) the r e s i d e n t of a t r u s t i s a 

q u e s t i o n of f a c t ; 2) the r e s i d e n c e of a t r u s t i s 

g e n e r a l l y where the t r u s t e e or other l e g a l r e p r e s e n t a t i v e 

manages or c o n t r o l s the t r u s t a s s e t s r e s i d e s ; 3) i f there 

are m u l t i p l e t r u s t e e s , the t r u s t r e s i d e n c e i s where more 

than 50% of the management and c o n t r o l of the t r u s t 

r e s i d e s ; 4) the l o c a t i o n of the l e g a l r i g h t s and t r u s t 

a s s e t s i s a r e l e v a n t c o n s i d e r a t i o n ; 5) the r e s i d e n c e of 
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the b e n e f i c i a r i e s i s i r r e l e v a n t ; 6) the r e s i d e n c e of an 

"other person" with a s u b s t a n t i a l p o r t i o n of the 

management and c o n t r o l of the t r u s t i s a r e l e v a n t 

c o n s i d e r a t i o n which may be d e t e r m i n a t i v e . 6 3 T h i s 

I n t e r p r e t a t i o n B u l l e t i n seems to be adopting the de f a c t o 

c e n t r a l management and c o n t r o l concept used i n the 

d e t e r m i n a t i o n of re s i d e n c e of a c o r p o r a t i o n . 



4. REASONS FOR DISTINCTION OF TAXATION OF RESIDENTS AND 

NON-RESIDENTS 

As a b a s i s f o r the f u r t h e r understanding of the 

t a x a t i o n of no n - r e s i d e n t s ' investment i n Canada I would 

l i k e to look at the p o s s i b l e reasons why a tax system i n 

gen e r a l may d i s c r i m i n a t e between r e s i d e n t s and 

n o n - r e s i d e n t s . 

4.1 (TECHNICAL) ASPECTS OF COLLECTING TAXES 

One of the t e c h n i c a l reasons f o r d i s t i n c t i o n between the 

t a x a t i o n of r e s i d e n t s and n o n - r e s i d e n t s i s t h a t every 

country l i k e s to make sure that i t a c t u a l l y r e c e i v e s 

taxes from the taxpayer. If the taxpayer i s a 

non - r e s i d e n t , chances are that he or she doesn't stay i n 

the country and t h e r e f o r e the tax department might be 

unable to c o l l e c t the taxes. C e r t a i n t e c h n i c a l 

instruments l i k e the w i t h o l d i n g t a x 6 4 and the 

requirements of prepayment of t a x e s 6 5 may h e l p to achieve 

t h i s g o a l . 

The w i t h o l d i n g tax i s a tax l e v i e d on payments from 

the payor to the payee and i s to be deducted from the 

amount to be p a i d by the payor. One t y p i c a l example f o r 

the w i t h o l d i n g tax i s the d i v i d e n d tax c r e d i t : The 

company paying d i v i d e n d s to t h e i r s h a r e h o l d e r s deducts 

taxes at source, pays out the d i f f e r e n c e and the 

shareholder may c l a i m the d i v i d e n d tax c r e d i t i n h i s or 

her own income tax r e t u r n . 

17 
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In other i n s t a n c e s r e s i d e n t s have to w i t h o l d taxes 

from gross amounts to be p a i d to n o n - r e s i d e n t s . 6 6 The 

system of w i t h o l d i n g tax i n g e n e r a l safeguards Revenue 

Canada a g a i n s t d i f f e r e n t kinds of non-payment of taxes. 

Whereas the d i v i d e n d tax c r e d i t should allow tax 

n e u t r a l i t y i n respect to moneys r e c e i v e d through a 

c o r p o r a t i o n and d i r e c t l y f o r r e s i d e n t s , i t guarantees the 

payment of taxes i n i t s e l f f o r n o n - r e s i d e n t s . 6 7 Speaking 

i n g e n e r a l , the concept of w i t h o l d i n g tax i s a common 

system to provide f o r a s i m i l a r tax treatment of 

r e s i d e n t s and non-residents and a l l o w s an easy way of 

c o l l e c t i o n f o r the tax d e p a r t m e n t . 6 8 The same purpose 

f i t s the instrument of prepayment of taxes: The MNR has 

to ensure that n o n - r e s i d e n t s do not take t h e i r money and 

walk away without paying t h e i r t a x e s . 

4.2 ASPECTS JUSTIFYING DISCRIMINATION IN ITSELF 

Apart from t h i s t e c h n i c a l reason, which — by the way — 

doesn't apply when the n o n - r e s i d e n t taxpayer i s l i v i n g or 

doing business i n t h i s c o u n t r y , 6 9 we f i n d an own 

understanding and p o l i c y towards n o n - r e s i d e n t s . 

Often a country doesn't l i k e to give non-residents a 

tax treatment as f a v o u r a b l e as i t s g i v e s to i t s 

r e s i d e n t s . In the Canadian I.T.A. there are v a r i o u s areas 

of d i f f e r e n t tax treatment of r e s i d e n t s , n o n - r e s i d e n t s , 

Canadian c o n t r o l l e d companies and non-Canadian c o n t r o l l e d 

companies, as we w i l l see l a t e r more d e t a i l e d . Since tax 
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p o l i c y i s a p a r t of the g e n e r a l economic p o l i c y , I would 

l i k e to look at the bacground of t h i s p o l i c y which may 

e x p l a i n the d i f f e r e n t tax treatment of non-residents i n 

Canada. 

4.2.1 ECONOMIC AND OTHER REASONS FOR DIFFERENT TREATMENT  

OF NON-RESIDENTS' INVESTMENT IN CANADA 

Canada i s the second l a r g e s t country i n the world 

with a r e l a t i v e l y small p o p u l a t i o n of about 25 m i l l i o n 

people. Most of them are l i v i n g i n a 200 km b e l t along 

the border with the U n i t e d S t a t e s , the r e s t of Canada i s 

populated s p a r e l y . The l i v i n g standard i n Canada i s one 

of the h i g h e s t i n the world. 

Canada has a l a r g e amount of r e s o u r c e s , but not the 

manpower and c a p i t a l to develop them. There are a few 

major r e s o u r c e s , e s p e c i a l l y wood, o i l and n a t u r a l gas and 

m i n e r a l resources l i k e c o a l , aluminum, n i c k e l , copper, 

and a b i t of s i l v e r and g o l d . The resource i n d u s t r y i s 

making i t s money by s e l l i n g the r e s o u r c e s , and they are 

s e l l i n g b i g q u a n t i t i e s . Compared to i n d u s t r i e s i n other 

western c o u n t r i e s , Canadian i n d u s t r i e s are s m a l l , one of 

the reasons being a l a c k of c a p i t a l and technology to 

b u i l d them up. New p r o d u c t i o n i n d u s t r i e s are t r y i n g to 

b u i l d up, but they cannot process as many resources as 

there a r e . 

P r o d u c t i v i t y i s low compared to c o u n t r i e s l i k e the 

U n i t e d S t a t e s , Japan or West Germany. E s p e c i a l l y the U.S. 
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companies are producing l a r g e r q u a n t i t i e s and they are 

a b l e to produce much cheaper. In Canada the p o p u l a t i o n 

and t h e r e f o r e the market for p r o d u c t i o n i s much s m a l l e r . 

T h e r e f o r e Canadian companies do not produce b i g 

q u a n t i t i e s . 

As the Grey Report p o i n t s out, i n the U.S. companies 

c o u l d s p e c i a l i z e on mass p r o d u c t i o n at high q u a l i t y and 

low p r i c e s , whereas Canadian companies have had to 

produce the f u l l product l i n e i n numbers too few to be 

e f f i c i e n t or c o s t e f f e c t i v e . The Grey Report g i v e s one 

example of r e f r i g e r a t o r p r o d u c t i o n i n Canada, which may 

be h e l p f u l f o r i l l u s t r a t i o n : At the time of the r e p o r t , 

there were nine manufacturers producing r e f r i g e r a t o r s i n 

Canada. The optimum number of r e f r i g e r a t o r s produced per 

p l a n t was found to be 200,000, while i n f a c t each p l a n t 

produced an average of 130,000. 

Looking at imports and e x p o r t s , Canada i s e x p o r t i n g 

mainly wheat, f i s h , c a t t l e , p u lp, paper, and v a r i o u s 

n a t u r a l resources and importing processed goods. The 

resources are s o l d cheaply, and the p r o c e s s i n g i s done 

o u t s i d e Canada. Le t ' s take one example: Canada i s 

e x p o r t i n g c o a l to Japan. They are producing c a r s , c r e a t e 

employment, s e l l the c a r s back to Canada and make the 

money out of p r o c e s s i n g . 

As one Canadian businessman s a i d " "We charge them, 

they charge us. But our p r i c e i s i n c l u d e d i n t h e i r 

c a l c u l a t i o n . They i n c o r p o r a t e the c o s t s of the resources 
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i n t o the c o s t s of the product, add other c o s t s l i k e 

labour, management, e t c . and add p r o f i t s . So Canada s e l l s 

the resources, gets them back processed, has to pay 

p r o f i t s and t h e r e f o r e Canada i s l o o s i n g money as a 

general f a c t o r , even i f the m i n e r a l resource i n d u s t r y 

i t s e l f makes money. T h i s i s the dilemma." 

In the o i l i n d u s t r y we f i n d the same phenomenon: 

Canada i s s e l l i n g o i l to other c o u n t r i e s , they use i t f o r 

the p r o d u c t i o n of p l a s t i c and i n f u e l , and Canada buys 

these products back. So Canada i s r e l y i n g on other 

c o u n t r i e s and the reason why the balance between exports 

and imports i s not n e g a t i v e are the huge q u a n t i t i e s of 

resources Canada has. T h e r e f o r e we f i n d the slogan: 

"Canada for Canadians" and "Buy Canadian" to h e l p the 

people of Canada b u i l d up t h e i r country. Many Canadians 

and Canadian businessmen f e e l that they should support 

Canadian products and not "give h e l p " to other c o u n t r i e s . 

By h e l p i n g Canadian companies the l e v e l of s e l f 

s u f f i c i e n c y should be i n c r e a s e d . 

The manufacturing and p r o c e s s i n g i n d u s t r y i n Canada 

was growing over the l a s t y e a r s . Exports of pulp, paper 

and c e l l u l o s e were making about 10% of Canadian exports 

in 1983 and exports of machines and p a r t s were making 

about 3 0 % . 7 0 One b i g p a r t of these exports c o n s i s t s of 

the exports of a u t o - p a r t s to the U n i t e d S t a t e s . Since the 

car i n d u s t r y was very weak i n r e l a t i o n to other western 

c o u n t r i e s Canada and the U.S. entered i n t o an "auto-pact" 
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some time ago, p r o v i d i n g f o r the set up of p l a n t s and 

p a r t s - p r o d u c t i o n i n Canada and a l l o w i n g f r e e trade of 

p a r t s over the border without t a r i f f s . 

The Canadian i n d u s t r i e s do not f e e l able to compete 

in the i n t e r n a t i o n a l market, and they want the government 

to p r o t e c t t h e i r market by t a r i f f s and whatever e l s e i t 

takes, u n t i l they become c o m p e t i t i v e . As an example, I 

would l i k e to r e f e r to the Canadian garment i n d u s t r y . 

Whereas the U.S. has a l a r g e share of the i n t e r n a t i o n a l 

market, Canada j u s t got onto her fe e t to get i n t o the 

market. So the Canadian i n d u s t r i a l lobby asked f o r 

t a r i f f s to p r o t e c t Canadian products a g a i n s t the U.S. 

garment i n d u s t r y , which can produce l a r g e r q u a n t i t i e s at 

good q u a l i t y f o r very c o m p e t i t i v e p r i c e s , whereas the 

Canadian products are much more e x p e n s i v e . 7 1 There are 

d i f f e r e n t programs to b u i l d up Canadian i n d u s t r i e s , and 

there are tendencies to keep the money i n Canada to be 

r e i n v e s t e d i n Canada and i n c r e a s e Canadian employment at 

the same time. 

As an example, s p e c i a l programs h e l p i n g Canadians 

are to be found i n the o i l i n d u s t r y . 7 2 F e d e r a l and 

p r o v i n c i a l programs t r y to get companies to d r i l l f o r 

more o i l . They want more Canadian involvement and to keep 

the money i n Canada. R e g u l a t i o n s make i t advantageous f o r 

Canadians to p a r t i c i p a t e i n each and any p r o j e c t s i n 

order to keep i t f e a s a b l e . So 100% U.S.-owned and other 

foreign-owned p r o j e c t s would have to pay more o i l 
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charges, whereas 50:50 U.S.-Canadian or 50:50 

foreign-Canadian p r o j e c t s have to pay l e s s . Under the 

A l b e r t a Petroleum I n c e n t i v e s Pogram (APIP), which a p p l i e s 

only to Canadians, the government pays a i d of $0.35 f o r 

each $1.00 spent on d r i l l i n g expenses i n c l u d i n g expenses 

for g e o l o g i c a l p r e p a r a t i o n f o r an e x p l o r a t i o n w e l l . For a 

development w e l l i t pays $0.20 f o r each $1.00 spent. The 

program p r o v i d e s f o r some other i n c e n t i v e s as w e l l , 

f o r c i n g U.S. companies to make a j o i n t venture with a 

Canadian company. U.S. companies by themselves do not get 

any moneys at a l l . 

Under the F e d e r a l Petroleum I n c e n t i v e s Program 

(FPIP), which a p p l i e s o u t s i d e A l b e r t a , e s p e c i a l l y f o r 

o f f - s h o r e d r i l l i n g i n the Beaufort Sea, the government 

pays $0.80 on each $1.00 spent. These programs h e l p the 

Canadian o i l i n d u s t r y and Canadian companies. There are 

a l s o r e s t r i c t i o n s on s e l l i n g n a t u r a l gas to the U.S. and 

r e s t r i c t i o n s on the p r o d u c t i o n over and above c e r t a i n 

q u a n t i t i e s of o i l , to keep the p r i c e of o i l and n a t u r a l 

gas up. 

A d i f f e r e n t treatment of Canadian c o n t r o l l e d 

companies and non-Canadian c o n t r o l l e d companies i s to be 

seen a l s o i n terms of t a x a t i o n , and I w i l l r e f e r to i t i n 

more d e t a i l l a t e r on. 

S p e c i a l i n c e n t i v e s are given f o r the development of 

small b u s i n e s s e s . Programs support them with i n i t i a l 

c a p i t a l as w e l l as cheap f i n a n c i n g . Tax i n c e n t i v e s allow 
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a lower tax rate (small business abatement) i n order to 
help them b u i l d up. 

So i t can be seen that the general economic p o l i c y 
i n Canada t r i e s to give i n c e n t i v e s f o r Canadians and 
Canadian companies, e i t h e r by t a r i f f s or by d i r e c t or by 
i n d i r e c t s u b s i d i e s . D i r e c t s u b s i d i e s are the APIP and 
FPIP Programs. I n d i r e c t s u b s i d i e s are a l l kinds of tax 
i n c e n t i v e s spread throughtout the I.T.A. 

Looking at the Canadian tax law we w i l l see those 
tax i n c e n t i v e s for investment i n d i f f e r e n t a r e a s . 7 3 Some 
of them have been mentioned already. Speaking i n g e n e r a l , 
to encourage people to invest money i n , for example, r e a l 
e s t a t e , often a government increases the rate of 
d e p r e c i a t i o n or allows the i n v e s t o r to s h e l t e r other 
income by l o s s e s r e s u l t i n g from those investments. 7" 
Other examples could be the S c i e n t i f i c Research Tax 
C r e d i t (SRTC) by which Canada t r i e d to s t i m u l a t e 
investment i n research companies 7 5 and tax i n c e n t i v e s 
given for the Canadian gas and o i l i n d u s t r y , 7 6 where the 
instruments of w r i t e - o f f s are u s e d . 7 7 As an i n c e n t i v e for 
investment i n s c i e n t i f i c research companies the 
government t r i e d to implement tax c r e d i t s for the 
i n v e s t o r ( i n d i v i d u a l as w e l l as c o r p o r a t e ) . 7 8 Another 
example might be the Canadian movie i n d u s t r y , where 
investment i n motion-picture f i l m s allows f o r 
w r i t e - o f f s . 7 9 
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In a l l these cases, where t a x a t i o n and tax law i s 

used as a p a r t of the government's p o l i c y to c r e a t e 

investment i n c e n t i v e s or d i s i n c e n t i v e s i t happens that 

these advantageous tax r u l e s are only f o r r e s i d e n t s and 

Canadian or Canadian c o n t r o l l e d companies. 

The bottom l i n e of t h i s p o l i c y i s that Canadian 

investment i n Canada i s supposed to b r i n g economic growth 

and economic b e n e f i t s to Canada, whereas n o n r e s i d e n t s ' 

investment i n s i d e Canada i s not seen to f i t t h i s g o a l . 

One of the assumptions along t h i s l i n e i s that f o r e i g n 

i n v e s t o r s r e p a t r i a t e p r o f i t s i n s t e a d of r e - i n v e s t i n g them 

in Canada. One other assumption i s that f o r e i g n i n v e s t o r s 

are buying t h e i r supply abroad, whereas Canadians t r y to 

buy Canadian goods. L e t ' s have a c l o s e r look at both 

arguments and see, i f or up to which extent they are a 

sound b a s i s f o r t a x a t i o n p o l i c y . 

4.2.2 ASSUMPTION: FOREIGN INVESTORS REPRATRIATE THEIR  

PROFITS INSTEAD OF RE-INVESTING THEM IN CANADA 

The assumption that f o r e i g n i n v e s t o r s r e p a t r i a t e 

t h e i r p r o f i t s i n s t e a d of r e - i n v e s t i n g them i n Canada was 

d i s c u s s e d i n the- r e p o r t s d e a l i n g with the implementation 

of F I R A . 8 0 F o r e i g n i n v e s t o r s were supposed to undertake 

investments i n Canada i n t e n d i n g to r e p a t r i a t e p r o f i t s . 

They a l s o r e q u i r e payments in the form of d i v i d e n d s or 

i n t e r e s t . Even i f importing c a p i t a l when the investment 

i s made, the r e s u l t was supposed to be a very complex 
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s e r i e s of i n f l o w and outflow r e l a t i o n s of c a p i t a l which 
defy coherent a n a l y s i s . However, i n 1970 the Gray Report 
suggested that f o r e i g n d i r e c t investment would have a 
d e f i c i t impact on Canada w i t h i n ten years of the 
investment i t s e l f . 

On the other hand, i t was noted that Canadian 
i n v e s t o r s themselves often prefer to e x p a t r i a t e p r o f i t s 
and invest outside of Canada, p r e f e r a b l y i n the United 
S t a t e s . Part of the explanation for the Canadian exodus 
of c a p i t a l may be that Canadians s u b s i d i a r i e s of American 
parents are often wholly owned by the parent company. The 
r e s u l t i s that Canadians cannot invest i n those Canadian 
s u b s i d i a r i e s , but must invest i n the parent company i n 
the United States i n order to gain an e q u i t y p o s i t i o n . 

Furthermore, the Canadian m e n t a l i t y was perceived to 
be one of extreme caution and lacked entrepreneurship i n 
c o n t r a s t to the United States lenders and e q u i t y players 
who g e n e r a l l y had the resources and the i n i t i a t i v e to 
take more s p e c u l a t i v e investments. The r e s u l t was that i n 
the Gray Report there was seen to be s u f f i c i e n t Canadian 
c a p i t a l which was j u s t not a p p l i e d p r o p e r l y to Canadian 
circumstances but t r a n s f e r r e d abroad. Furthermore, the 
economic development i n the United States was much f a s t e r 
and h e a l t h i e r over the l a s t 10 years than i n Canada. So 
many Canadian companies were expanding i n t o the United 
S t a t e s , s e t t i n g up new p l a n t s there and c o n c e n t r a t i n g on 
growth and p r o f i t s there instead of f u r t h e r development 
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i n Canada. 

L a s t , but not l e a s t , there were major tax i n c e n t i v e s 

to do investment in the U n i t e d S t a t e s : 

(a) In the areas of c o r p o r a t e t a x a t i o n i n the U.S. we 

f i n d a f a v o u r a b l e tax r a t e f o r n o n - d i s t r i b u t e d 

p r o f i t s i n order to give i n c e n t i v e s to r e - i n v e s t 

moneys i n the company. For u n d i s t r i b u t e d p r o f i t s the 

c o r p o r a t e tax r a t e i n the U.S. i s lower than i n 

Canada. 8 1 

(b) Before Janurary 1, 1985 the t a x a t i o n of small 

b u s i n e s s e s was more favo u r a b l e i n the U.S. than in 

Canada, s i n c e a f a v o u r a b l e tax r a t e was a p p l i e d f o r 

the f i r s t US $100,000 in each year whereas there was 

an accumulative account f o r the s m a l l business 

abatement i n Canada. However, s i n c e January, 1985 

Canada a l l o w s f o r h a l f of the normal tax rat e f o r the 

f i r s t Can $200,000 of net income from a Canadian 

c o n t r o l l e d p r i v a t e company as s p e c i f i e d i n sec. 125 

I.T.A. 8 2 

(c) A f t e r i n t r o d u c i n g the c a p i t a l gains tax on the 

d i s p o s i t i o n of r e a l e s t a t e i n Canada, i t was 

f a v o u r a b l e to do r e a l e s t a t e investment i n some 

s t a t e s of the U.S. p r o v i d i n g f o r exemption of c a p i t a l 

g ains when the proceeds are r e - i n v e s t e d i n r e a l 

e s t a t e . 8 3 

D e p r e c i a t i o n was a l s o higher i n the U.S., where 

- apart from o l d e r MURB b u i l d i n g s - the d e p r e c i a t i o n 
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i s l i m i t e d to 5% p.a. of the v a l u e of the b u i l d i n g i n 

Canada. 8* T h e r e f o r e , comparing n o n - r e s i d e n t s ' 

investments i n Canada and Canadian investments, there 

seems to be a s i m i l a r tendency to take p r o f i t s out of 

Canada. However, payments of d i v i d e n d s and/or 

i n t e r e s t s are to be made f o r f o r e i g n s h a r e h o l d e r s and 

chances are that f o r e i g n i n v e s t o r s are l i k e l y to 

r e p a t r i a t e p r o f i t s up to a very h i g h degree. As the 

Gray Report concluded, f o r e i g n investment may have 

(at l e a s t ) 8 5 "a m i l d c o s t e f f e c t i n balance of 

payments." 

4.2.3 ASSUMPTION: FOREIGN INVESTORS ARE BUYING ABROAD,  

CANADIANS ARE BUYING CANADIAN 

With regard to imports, i n the Grey Report i t was 

found that s u b s i d i a r i e s import o n e - t h i r d of t h e i r 

purchases. S u b s i d i a r y firms were r e s p o n s i b l e f o r 40% of 

t o t a l Canadian imports i n 1969. I f automobiles were 

excluded, the f i g u r e drops to 24%. Only 36% of Canadian 

companies bought 95% or more of t h e i r s u p p l i e s and 

s e r v i c e s from Canadian sources. Only 11% of f o r e i g n owned 

busine s s e s bought 95% from Canadian sources. T h i s high 

l e v e l of importation by Canadian s u b s i d i a r i e s c o u l d be 

e x p l a i n e d by the s u b s i d i a r i e s ' d e s i r e f o r constant source 

of supply, advantages granted by the parent, c o n t r a c t s 

developed i n the U.S. market, parent companies' purchases 

i n bulk, d e s i r e to keep U.S. unions happy and simply 
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because they are f o l l o w i n g standard procedures. T h i s high 

degree of importation was seen to c o n t r i b u t e to slowing 

down the Canadian manufacturing s e c t o r , squeezing out 

e f f i c i e n t Canadian s u p p l i e r s of both m a t e r i a l s and 

s e r v i c e s and having d e c i s i o n s based from abroad on 

i n s u f f i c i e n t i n f o r m a t i o n . U s u a l l y import purchases are 

based on sound business p r i n c i p l e s but are s t i l l damaging 

to Canadian s u p p l i e r s of both raw m a t e r i a l s and s e r v i c e s . 

U n f o r t u n a t e l y , I do not have any s t a t i s t i c s on the 

degree of buying abroad and buying Canadian s i n c e that 

time. But we have to conclude that f o r e i g n i n v e s t o r s 

c o n t r i b u t e to high imports at a r e l a t i v e l y higher r a t i o 

than Canadians. So we f i n d t h a t those assumptions are 

r i g h t , at l e a s t to some extent. 

I t may be hard to analyze the economic c o s t s and 

b e n e f i t s of f o r e i g n investment i n Canada. The root 

problem may w e l l be that Canada i s too small to compete 

with the Un i t e d S t a t e s and t h e r e f o r e w i l l always be a net 

importer of technology, c a p i t a l , s k i l l s , and some form of 

m a t e r i a l s . The problem, i t must be emphasized, i s one of 

degree. But i f Canada depends on f o r e i g n investment, 

f o r e i g n investment i s part of the economic development of 

Canada and c r e a t e s growth and b e n e f i t s at l e a s t to some 

ex t e n t . 

Speaking i n terms of t a x a t i o n , one c o u l d imagine 

t h a t Canadian tax p o l i c y would implement tax i n c e n t i v e s 

f o r f o r e i g n investment i n areas where i t i s needed or 
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d e s i r e a b l e and tax disadvantages i n areas where i t i s 

not. As I d i s c u s s the d i f f e r e n t areas of t a x a t i o n , I w i l l 

t r y to put my f i n g e r on those economic b e n e f i t 

c o n s i d e r a t i o n s . 



5. LEGITIMATE FORMS OF DISCRIMINATION I N TAX LAW 

As we d i d s e e , t h e r e a r e some t e c h n i c a l r e a s o n s f o r 

a d i s t i n c t i v e t a x a t i o n o f r e s i d e n t s a n d n o n - r e s i d e n t s . 

T h e r e seems t o be a l s o d i f f e r e n t e c o n o m i c i m p l i c a t i o n s o f 

d o m e s t i c a n d f o r e i g n i n v e s t m e n t s i n Canada w h i c h may 

e x p l a i n why t a x i n c e n t i v e s i n Canada a r e n o t g i v e n t o 

n o n - r e s i d e n t s a n d n o n - C a n a d i a n c o n t r o l l e d c o m p a n i e s . B u t 

a p a r t f r o m t h o s e c o n s i d e r a t i o n s I w o u l d l i k e t o e s t a b l i s h 

a l e g a l f r a m e w o r k t o d e t e r m i n e l e g i t i m a t e f o r m s a n d 

i l l e g i t i m a t e f o r m s o f d i s c r i m i n a t i o n i n t a x l a w . To g i v e 

a b a c k g r o u n d I w o u l d l i k e t o i n t r o d u c e some p r o b l e m s o f 

d i s c r i m i n a t i o n i n i n t e r n a t i o n a l l a w i n g e n e r a l b e f o r e I 

w i l l c o n c e n t r a t e on t h e s p e c i a l a s p e c t s o f d i s c r i m i n a t i o n 

i n t a x a t i o n . 

5.1 DISCRIMINATION I N INTERNATIONAL LAW 

The t e r m n o n - d i s c r i m i n a t i o n i s t a k e n f r o m A n g l o - A m e r i c a n 

l a w i n t o i n t e r n a t i o n a l l a w a n d i n t e r n a t i o n a l b u s i n e s s 

l a w . 8 6 The word " t o d i s c r i m i n a t e " o r i g i n a l l y came f r o m 

" d i s c r i m i n a r e " i n t h e l a t i n l a n g u a g e , w h i c h h a d t h e 

m e a n i n g o f t o d i s t i n c t , t o s e e a d i f f e r e n c e . 8 7 Today t h e 

t e r m h a s d i f f e r e n t m e a n i n g s . I n F r e n c h 8 8 a n d i n G e r m a n 8 9 

i t i s u s e d i n t h e s e n s e o f " t o s e e a d i f f e r e n c e " 9 0 a n d 

" t o d i s t i n c t . " More o f t e n " d i s c r i m i n a t i o n " i s u s e d i n t h e 

n e g a t i v e s e n s e o f " t r e a t i n g somebody w o r s e t h a n o t h e r s , " 

" n o t g i v i n g t h e same r i g h t s t o a l l " o r " t o d i s c r i m i n a t e 

a g a i n s t somebody." T h i s d u a l m e a n i n g seems t o be common 

31 
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in French and E n g l i s h t o o . 9 1 Therefore F r a n c i s 9 2 d e f i n e s 

d i s c r i m i n a t i o n as a l l kinds of treatment or s o c i a l 

behaviour which r e s u l t i n any disadvantage f o r 

i n d i v i d u a l s , s o c i a l groups or c o u n t r i e s , n e g l e c t i n g the 

" p r i n c i p l e of equal t r e a t m e n t . " 9 3 While i n commerce the 

term i s used more i n a n e u t r a l sense of d i s t i n c t i o n , 9 4 i n 

p o l i t i c a l s c i e n c e i t i s used i n the sense of u n d e s i r e a b l e 

t r e a t m e n t 9 5 and i n law i t i s o f t e n used i n the sense of 

not j u s t i f i e d d i f f e r e n t t r e a t m e n t . 9 6 

Hereby i t i s not e x p l a i n e d why a d i f f e r e n t treatment 

i s c o n s i d e r e d as u n j u s t i f i e d . A d i f f e r e n t treatment c o u l d 

be s i g n i f i e d as u n j u s t i f i e d because i t i s p e r c e i v e d as 

u n j u s t 9 7 or u n d e s i r e a b l e 9 8 because i t i s c o n s i d e r e d as 

u n l a w f u l 9 9 s i n c e i t i s c o n t r a r y to the i n t e n t i o n of the 

law. Only i f the standards and the purposes the term 

d i s c r i m i n a t i o n s h a l l serve f o r are i n c l u d e d i n a l e g a l 

c o ntext, we get a l e g a l term. I f , however, the standards 

and purposes of the term " d i s c r i m i n a t i o n " e x i s t only i n a 

p o l i t i c a l concept we get an economical or p o l i t i c a l term. 

In the p o l i t i c a l s e c t o r the term d i s c r i m i n a t i o n i s vague 

because i t c o n t a i n s v a r i a b l e f a c t o r s 1 0 0 and can t h e r e f o r e 

be misused. I t o f t e n serves as a hidden i n c i t a t i o n to 

change the s t a t u s quo. The term r e c e i v e s i t s economic 

p o l i c y tenor only with regard to the purposes i t serves 

f o r . 1 0 1 T h e r e f o r e the term d i s c r i m i n a t i o n can on l y have a 

r e l a t i v e l y constant tenor i n a l e g a l c o n t e x t . 1 0 2 
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Equal and d i f f e r e n t are a l t e r n a t i v e terms. They 

exclude each other and are supplements at the same time 

because one i s the c o r r e l a t e of the other. 

T h e r e f o r e the p r i n c i p l e of n o n - d i s c r i m i n a t i o n means 

"not to be allowed to t r e a t d i f f e r e n t " as w e l l as "to 

have to t r e a t e q u a l l y . " Consequently, the p r i n c i p l e of 

n o n - d i s c r i m i n a t i o n p r o h i b i t s a d i f f e r e n t treatment and 

r e q u i r e s equal treatment at the same time. T h e r e f o r e , the 

p r i n c i p l e of n o n - d i s c r i m i n a t i o n r e p r e s e n t s i t s e l f as a 

negative worded p r i n c i p l e of equal t r e a t m e n t . 1 0 3 

5 . 1 . 1 GENERAL IDEAS ON DISCRIMINATION IN INTERNATIONAL  

LAW 

As a p r i n c i p l e the i n t e r n a t i o n a l law i n c l u d e s a 

general but formal p r o h i b i t i o n of d i s c r i m i n a t i o n . 1 0 4 I t 

i s d e r i v e d from the p r i n c i p l e of e q u a i l t y of the 

c o u n t r i e s . 1 0 5 

Concerning the equal i n t e r n a t i o n a l s t a t u s of 

c o u n t r i e s as i n t e r n a t i o n a l b o d i e s 1 0 6 (we would c a l l them 

"human r i g h t s of c o u n t r i e s " ) 1 0 7 these are fundamental 

p r i n c i p l e s l i k e the p r i n c i p l e of s e l f - d e t e r m i n a t i o n , 

s e l f - e s t e e m , s u r v i v a l , the p r i n c i p l e of equal treatment, 

and the p r i n c i p l e of formal e q u a l i t y . 1 0 8 Apart from those 

rudimentary l e g a l e f f e c t s there i s no g e n e r a l p r o h i b i t i o n 

i n i n t e r n a t i o n a l law which r e q u i r e s equal r i g h t s and 

o b l i g a t i o n s f o r every c o u n t r y . 1 0 9 The e q u a l i t y of the 

c o u n t r i e s i n i n t e r n a t i o n a l law means that each c o u n t r y 
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can p l e a d i t s r i g h t s and has to f u l f i l i t s 

o b l i g a t i o n s . 1 1 0 With r e f e r e n c e to the treatment of 

f o r e i g n e r s - however, not of f o r e i g n l e g a l e n t i t i e s or 

c o m p a n i e s 1 1 1 - and t h e i r a s s e t s , c e r t a i n minimum r i g h t s 

are r e c o g n i z e d by customary i n t e r n a t i o n a l law. I t i s not 

allowed to s h o r t of the minimum l e g a l p o s i t i o n of 

f o r e i g n e r s which i s granted i n accordance with t h i s 

minimum standard by customary i n t e r n a t i o n a l l a w . 1 1 2 T h i s 

general p r o h i b i t i o n of d i s c r i m i n a t i o n r e l a t i n g to 

i n t e r n a t i o n a l law f o r the p r o t e c t i o n of the human r i g h t s 

of f o r e i g n e r s i s widely accepted, f o r example: f o r t h e i r 

r e c o g n i t i o n as a l e g a l s u b j e c t , there i s the r e c o g n i t i o n 

of the e s s e n t i a l r i g h t s of l i b e r t y , the r i g h t to take 

l e g a l a c t i o n , p r o t e c t i o n a g a i n s t c r i m i n a l o f f e n c e . 1 1 3 In 

a d d i t i o n , the i n t e r n a t i o n a l law i n c l u d e s a " p r o h i b i t i o n 

of grave and i n t o l e r a b l e encroachments." 

A g e n e r a l p r i n c i p l e of the i n t e r n a t i o n a l law which 

a l l o t s a r e l a t i v e e q u a l i t y of s p e c i a l r i g h t s and 

o b l i g a t i o n s of the c o u n t r i e s and - i n d i r e c t l y - t h e i r 

people that means an equal treatment i n f i n a n c i a l matters 

of n o n - n a t i o n a l s i s not a c c e p t e d 1 1 4 apart from the above 

mentioned r e s t r i c t i o n . D i s c r i m i n a t i o n s are only 

c o n s i d e r e d to be an u n f r i e n d l y a ct which j u s t i f i e s 

r e t o r t i o n u n l e s s a s p e c i a l s t a t u t e of i n t e r n a t i o n a l law 

s i g n i f i e s the c o n t r a r y . 1 1 5 
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5.1.2 PROHIBITION OF DISCRIMINATION IN INTERNATIONAL LAW 

In i n t e r n a t i o n a l law there was a requirement to 

implement the r u l e of equal treatment i n t o agreements. 

Apart from a l i m i t e d number of cases, f i r s t of a l l i n the 

law r e l a t i n g to a l i e n s , the proof of a s p e c i a l t i t l e f o r 

the equal treatment i s always r e q u i r e d . The i n t e r n a t i o n a l 

law i n c l u d e s a number of standard c l a u s e s which appears 

o f t e n i n a m o d i f i e d f o r m . 1 1 6 The p a r t i e s to a c o n t r a c t 

are bound by the r e c i p r o c i t y c l a u s e which grants the 

equal treatment f o r each of t h e m . 1 1 7 T h e r e f o r e t h i s 

c l a u s e l i m i t s the o b l i g a t i o n s i n accordance with the 

r e c i p r o c a l equal r i g h t s and o b l i g a t i o n s of the 

c o n t r a c t i n g p a r t i e s . 1 1 8 Sometimes the " r e c i p r o c i t y 

c l a u s e " serves to l i m i t a most-favoured-nation c l a u s e . 1 1 9 

In r e l a t i o n with t h i r d n a t i o n s , however, t h i s system of 

r e c i p r o c a l agreements leads to d i f f e r e n t treatment f o r 

each c o u n t r y . T h i s can be excluded by the agreement of a 

most-favoured-nation c l a u s e . 1 2 0 Within the scope of the 

most-favoured-nation c l a u s e 1 2 1 the c o n t r a c t i n g p a r t i e s 

o b l i g e themselves - mostly m u t u a l 1 2 2 - to grant 

f a v o u r a b l e treatment f o r the c o n t r a c t i n g c o u n t r i e s and 

t h e i r c i t i z e n s , companies, s h i p s , v e h i c l e s and goods as 

they d i d f o r the c i t i z e n s , companies, s h i p s , v e h i c l e s and 

goods of the most favoured c o u n t r i e s they ever n e g o t i a t e 

with. By t h i s the f a v o u r a b l e treatment i s extended always 

to the c o n t r a c t i n g p a r t i e s who granted the most favoured 

n a t i o n treatment r e c i p r o c a l l y . T h i s c l a u s e i s s p e c i a l l y 
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implemented i n t r e a t i e s on F r i e n d s h i p , Commerce and 

N a v i g a t i o n . Being used i n i n t e r n a t i o n a l agreements t h i s 

c l a u s e i s even more e f f e c t i v e . 1 2 3 The p r i n c i p l e of equal 

economic r i g h t s w i t h i n the scope of the open-door 

p o l i c y 1 2 4 as i t was r e a l i z e d f i r s t by the Congo-Act of 

February 26, 1885 today deserves only an h i s t o r i c l 

i n t e r e s t . 1 2 5 Tertium comparationis i s the treatment of 

each c o n t r a c t i n g country or t h i r d country and t h e i r 

c i t i z e n s i n a corresponding s i t u a t i o n . 1 2 6 

While the most favoured n a t i o n c l a u s e r e f e r s to the 

treatment which i s granted to f o r e i g n e r s , the n a t i o n a l 

c l a u s e p r o v i d e s f o r an equal treatment compared with 

n a t i o n a l s 1 2 7 who are i n the same p o s i t i o n . Whether the 

f o r e i g n c i t i z e n s , companies, s h i p s , v e h i c l e s or goods are 

in the same p o s i t i o n with the n a t i o n a l s has to be decided 

a c c o r d i n g to the f a c t s which determine the n a t i o n a l 

s t a t u t e s . The l e g a l consequence, the procedure and the 

kind of a p p l i c a t i o n of the law form the "treatment" f o r 

the n a t i o n a l s , which has to be extended to the favoured 

f o r e i g n e r s without any e x c e p t i o n . The n a t i o n a l c l a u s e i s 

used very o f t e n i n F r i e n d s h i p , Commerce and N a v i g a t i o n 

T r e a t i e s , e i t h e r by i t s e l f or i n combination with a most

fav o u r e d - n a t i o n c l a u s e . 1 2 8 

Since the U n i t e d S t a t e s became one of the super 

powers of the world, a more s p e c i a l i z e d understanding of 

the p r i n c i p l e of n o n - d i s c r i m i n a t i o n spread out i n 

i n t e r n a t i o n a l l a w . 1 2 9 In a negative sense the 
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n o n - d i s c r i m i n a t i o n c l a u s e determines the o b l i g a t i o n of 

equal t r e a t m e n t 1 3 0 by p r o h i b i t i n g d i f f e r e n t treatment f o r 

the c o n t r a c t i n g p a r t i e s . 1 3 1 The c l a u s e i s used i n areas 

of a d m i n i s t r a t i v e p l a n n i n g e s p e c i a l l y i n the area of 

q u a n t i t a t i v e r e s t r i c t i o n s . 1 3 2 A c c o r d i n g to i t s o r i g i n i t 

i s t i e d to the d i s t i n c t i o n of "unreasonable," " a r b i t r a r y 

d i s c r i m i n a t i o n " i n c o n t r a s t to the "reasonable 

c l a s s i f i c a t i o n " 1 3 3 which developed as a consequence of 

the i n t e r p r e t a t i o n of the "Equal P r o t e c t i o n Clause" i n 

the 14th Amendment to the U.S. C o n s t i t u t i o n . The 

n o n - d i s c r i m i n a t i o n c l a u s e i s found i n p o l i t i c a l 

agreements as w e l l as i n trade agreements because i t i s 

more a d a p t a b l e 1 3 4 than the standard of the most-favoured 

n a t i o n treatment and treatment of n a t i o n a l s . I t was used 

f o r the p r o t e c t i o n of human r i g h t s , e s p e c i a l l y f o r 

m i n o r i t i e s , 1 3 5 i n the area of i n t e r n a t i o n a l trade and 

European i n t e g r a t i o n . 

5.1.2.1 Examples of P r o h i b i t i o n s of D i s c r i m i n a t i o n in  

I n t e r n a t i o n a l Law 

Since the 15th century there e x i s t s c o n t r a c t u a l 

agreements which p r o t e c t the equal treatment i n 

i n t e r n a t i o n a l l a w 1 3 6 e s p e c i a l l y i n the area of trade 

i n the form of most favoured n a t i o n c l a u s e s i n trade 

agreements and F r i e n d s h i p , Commerce and N a v i g a t i o n 

Treat i e s . 

In the B e r l i n Document of February 1885 equal 

r i g h t s f o r economic a c t i v i t i e s were l a i d down f o r the 
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Congo-Basin ( " e g a l i t e commercial") - a l s o c a l l e d : 

open-door p o l i c y . S i m i l a r agreements were f o l l o w i n g 

f o r r e g i o n s belonging to the i n t e r e s t sphere of 

d i f f e r e n t powers, a s s i g n i n g f o r a complete commercial 

e q u a l i t y of the c i t i z e n s of the c o n t r a c t i n g c o u n t r i e s 

i n those r e g i o n s . 1 3 7 In the p e a c e - t r e a t y of 

V e r s a i l l e s of June 28th, 1 9 1 9 1 3 8 c o n t r a c t u r a l c l a u s e s 

which c o n t a i n the word " d i s c r i m i n a t i o n " are used f o r 

the f i r s t time in the form of a p r o h i b i t i o n of 

d i s c r i m i n a t i o n a g a i n s t the P o l i s h m i n o r i t y i n 

D a n z i g . 1 3 9 In a d d i t i o n , by the T r e a t y of V e r s a i l l e s 

the German Empire was bound not to d i s c r i m i n a t e 

a g a i n s t the trade of a former enemy compared to a 

t h i r d c o u n t r y 1 4 0 and not to undertake " d i s c r i m i n a t i o n 

or p r e f e r e n c e " ( " d i s t i n c t i o n ou p r e f e r e n c e " ) r e l a t i n g 

to the routes of t r a n s p o r t a t i o n or the n a t i o n a l i t y of 

the means of t r a n s p o r t a t i o n . 1 4 1 

In p a r t i c u l a r , one group of p r o h i b i t i o n s of 

d i s c r i m i n a t i o n should e l i m i n a t e the " a r b i t r a r y 

d i s c r i m i n a t i o n " ( " d i s c r i m i n a t i o n s m a l v e i l l a n t e s " ) . 

The p r o h i b i t i o n of malevolent d i s c r i m i n a t i o n s were 

s p e c i a l l y intended to prevent the misuse of 

r e g u l a t i o n s which allow import and export 

r e s t r i c t i o n s i n order to p r o t e c t the p u b l i c s e c u r i t y 

and order as w e l l as the e s s e n t i a l s e c u r i t y i n t e r e s t s 

(see Convention f o r the A b o l i t i o n of the R e s t r i c t i o n 

of Import and Export dated November 8, 1 9 2 7 ) . 1 4 2 
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There are f u r t h e r p r o h i b i t i o n s of malevolent 

d i s c r i m i n a t i o n s of c i t i z e n s , s h i p s , r a i l r o a d c a r s or 

a l i e n goods i n the "Geneva Convention on 

I n t e r n a t i o n a l R a i l r o a d and Ocean T r a f f i c . " 1 4 3 

D i s t i n c t i o n s r egarding only the s h i p ' s f l a g were 

quoted as an example f o r a malevolent 

d i s c r i m i n a t i o n . 1 4 4 

A f t e r World War II there were b i l a t e r a l and 

m u l t i l a t e r a l agreements i n c l u d i n g numerous 

n o n - d i s c r i m i n a t i o n c l a u s e s . As an example for the 

p r o h i b i t i o n of d i s c r i m i n a t i o n l a i d down i n a 

b i l a t e r a l t r e a t y we can r e f e r to A r t . V sec. (3), XII 

sec. ( 3 ), XIV sec. (3), XVII sec. (3) and XIII sec. 

(3) of the F r i e n d s h i p , Commerce and N a v i g a t i o n t r e a t y 

between the United S t a t e s and the F e d e r a l Republic of 

Germany of October 29, 1 9 5 4 . 1 4 5 

S e v e r a l i n t e r n a t i o n a l o r g a n i z a t i o n s d e c l a r e 

t h e i r s p e c i a l i n t e n t i o n to get r i d of and to a v o i d 

d i s c r i m i n a t i o n . 1 4 6 

A r t i c l e VIII sec. (3) of the Agreement on the 

I n t e r n a t i o n a l Monetary Fund of December 27, 1945 1" 7 

p r o h i b i t s d i s c r i m i n a t o r y p r a c t i c e s i n the p o l i c y i n 

i n t e r n a t i o n a l c u r r e n c i e s . The General Agreement on 

T a r i f f s and Trade of 1947 (GATT) i n c l u d e s not only a 

ge n e r a l most-favoured-nation c l a u s e f o r the area of 

customs d u t i e s and d e c l a r a t i o n s and the f o r m a l i t i e s 

connected with t h e m 1 4 8 but i t i n c l u d e s a l s o 
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r e g u l a t i o n s f o r the n o n - d i s c r i m i n a t o r y a p p l i c a t i o n of 

q u a n t i t a t i v e r e s t r i c t i o n s 1 " 9 and a p r o h i b i t i o n of 

d i s c r i m i n a t i o n f o r i n t e r n a t i o n a l trade of s o c i a l i s t 

e n t e r p r i s e s and monopolies owned by c o u n t r i e s . 1 5 0 In 

a d d i t i o n , i n the GATT-Conferences the GATT c r e a t e s a 

p l a t f o r m to remove d i s c r i m i n a t i o n s . 

L i k e the GATT the OEEC codex of l i b e r a l i z a t i o n 

p r o v i d e s the abolishment of every d i s c r i m i n a t i o n 

between the member c o u n t r i e s as w e l l as a g a i n s t one 

of them. The p r o v i s i o n r e f e r s to every d i s c r i m i n a t i o n 

i n any p a r t of i n t e r n a t i o n a l business unless there i s 

an e x p l i c i t e x c e p t i o n . 1 5 1 The EEC-Treaty as w e l l as 

the T r eaty of the Foundation of the European 

Community of Coal and S t e e l ( M U V ) 1 5 2 i n c l u d e s many 

p r o h i b i t i o n s of d i s c r i m i n a t i o n s . 

As a g e n e r a l c l a u s e A r t i c l e 4(b) MUV p r o h i b i t s 

a l l "measures and p r a c t i c e s " which cause a 

d i s c r i m i n a t i o n between producers, buyers or consumers 

f o r the c o a l and s t e e l i n d u s t r y . Contrary to the 

i n t e r n a t i o n a l p r o h i b i t i o n of d i s c r i m i n a t i o n which i s 

s u i t e d f o r the c o u n t r i e s , hereby a general and d i r e c t 

o b l i g a t i o n of equal treatment of the p a r t i c i p a n t s of 

the market (producers, merchants, consumers) i s 

c r e a t e d 1 5 3 and the a d m i n i s t r a t i o n as d e f i n e d i n A r t . 

7 and A r t . 8 MUV has to ensure i t s observance. T h i s 

p r o h i b i t i o n of d i s c r i m i n a t i o n d i r e c t l y e f f e c t s 

e n t e r p r i s e s . 1 5 " The a d m i n i s t r a t i o n of the community 
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( A r t . 8 MUV) and a l l member c o u n t r i e s 1 5 5 have to obey 

i t . The gen e r a l p r o h i b i t i o n of d i s c r i m i n a t i o n i s 

s p e c i f i e d by a number of i n s t r u c t i o n s . The 

a d m i n i s t r a t i o n i s not allowed to determine 

d i s c r i m i n a t i n g r e s t r i c t i o n s f o r pro d u c t i o n s and 

consumptions ( A r t . 58 (2) MUV). I t has to s p e c i a l l y 

observe the p r o h i b i t i o n of d i s c r i m i n a t i o n ( A r t . 4(b) 

MUV) f o r mergers and a c q u i s i t i o n s ( A r t . 66 (2) MUV). 

The t r e a t y i n c l u d e s the p r o h i b i t i o n of d i s c r i m i n a t i o n 

r e l a t i n g to p r i c e s ( A r t . 60 (1) MUV), f r e i g h t and 

t r a n s p o r t r e g u l a t i o n s ( A r t . 70 MUV) and r e l a t i n g to 

n a t i o n a l and a l i e n employees, e s p e c i a l l y f o r t h e i r 

s a l a r y and t h e i r working c o n d i t i o n s ( A r t . 69 (4) 

MUV) . 

A l s o the (EURATOM-Treaty) 1 5 6 Treaty of the  

Foundation of the European Atomic Community i n c l u d e s 

p r o h i b i t i o n s of d i s c r i m i n a t i o n i n A r t i c l e 52, 68, 93 

and 97. These a r t i c l e s guarantee the a v a i l a b i l i t y of 

atomic m a t e r i a l f o r a l l member c o u n t r i e s , t h e i r 

c i t i z e n s , and e n t e r p r i s e s . T h i s i n c l u d e s a supply and 

customs p o l i c y equal f o r a l l of them. Furthermore, 

the p r o h i b i t i o n s i n t e n d to a b o l i s h the l i m i t a t i o n of 

the access to q u a l i f i e d employment i n the nucl e a r 

f i e l d ( A r t . 96 EAG-V) as w e l l as the p a r t i c i p a n t s i n 

the c o n s t r u c t i o n of s c i e n t i f i c or i n d u s t r i a l atomic 

p l a n t s , based on n a t i o n a l i t y . 1 5 7 
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5.1.2.2 The I n t e n t . o f P r o h i b i t i o n s of D i s c r i m i n a t i o n 

The p r o h i b i t i o n of d i s c r i m i n a t i o n i n c l u d e s 

always a command of equal t r e a t m e n t . 1 5 8 The most 

favoured n a t i o n c l a u s e and the n a t i o n a l c l a u s e as 

w e l l as the n o n - d i s c r i m i n a t i o n c l a u s e form the 

p r i n c i p l e of equal treatment i n i n t e r n a t i o n a l l a w . 1 5 9 

The p r i n c i p l e of equal treatment i s b i n d i n g to the 

extent of the r e s p e c t i v e c o n t r a c t u a l i n t e r n a t i o n a l 

agreement as i t i s worded i n d i f f e r e n t s i t u a t i o n s . To 

determine i t s s p e c i a l content t h e r e f o r e i t i s 

necessary to determine the ideas and terms of equal 

treatment as i t i s used i n each c a s e . 1 6 0 

The q u e s t i o n i s which main aspect and i n which 

r e l a t i o n the p a r t i e s to a c o n t r a c t wanted to ensure 

an equal treatment. A c c o r d i n g to the p o i n t of view 

which determines the c o n t e n t s of the idea of e q u a l i t y 

we have to decide which c r i t e r i o n s , r e l a t i n g to the 

s i t u a t i o n , should be taken i n a c a s e . 1 6 1 The 

p r o h i b i t i o n s of d i s c r i m i n a t i o n i n i n t e r n a t i o n a l law 

are based on the p r i n c i p l e of equal treatment. 

T h e r e f o r e they have to be determined a c c o r d i n g to the 

norms of i n t e r n a t i o n a l l a w 1 6 2 unless the p r o h i b i t i o n 

of d i s c r i m i n a t i o n r e f e r s to the r e s p e c t i v e n a t i o n a l 

law. In accordance with the r e s p e c t i v e p o i n t of view 

we must decide whether two or more s i t u a t i o n s g i v e 

reasons f o r a d i f f e r e n t treatment. The contents and 

means of a s i t u a t i o n as intended by the p a r t i e s 
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determine i t s d i f f e r e n t understanding. Most 

n o n - d i s c r i m i n a t i o n c l a u s e s p r o h i b i t a d i f f e r e n t 

treatment only i n a s p e c i a l l i m i t e d s c o p e . 1 6 3 U s u a l l y 

they i n c l u d e s p e c i a l s i t u a t i o n s which e f f e c t the 

economic r e l a t i o n s with other c o u n t r i e s . T h e r e f o r e , 

the o b l i g a t i o n i s l i m i t e d . 1 6 4 In g e n e r a l , the 

n a t i o n a l c l a u s e i s onl y accepted f o r the l e g a l s t a t u s 

of f o r e i g n e r s i n the p r i v a t e order of the country of 

residen c e and does not grant the access to p u b l i c and 

a d m i n i s t r a t i v e p o s i t i o n s . The n a t i o n a l c l a u s e a l s o 

does not grant any p o l i t i c a l p o w e r . 1 6 5 On the other 

hand, the p r o h i b i t i o n s of d i s c r i m i n a t i o n are subj e c t 

to l i m i t a t i o n s w i t h i n the scope of A r t . XII, XXIV, 

XXV, GATT, and A r t . 8 OEEC Codex of 

L i b e r a l i z a t i o n . 1 6 6 The p e r s o n a l , r e g i o n a l and 

f a c t u r a l scope of the p r i n c i p l e of equal treatment or 

p r o h i b i t i o n of d i s c r i m i n a t i o n can only be determined 

i n the context with other p r o v i s i o n s and i n 

c o n s i d e r a t i o n of the f a c t s of the r e s p e c t i v e scope of 

a p p l i c a t i o n . 1 6 7 

The most-favoured-nation c l a u s e and the n a t i o n a l 

treatment c l a u s e are worded as p o s i t i v e p r o h i b i t i o n s 

of d i s c r i m i n a t i o n and take r e f e r e n c e to a f i x e d 

standard of comparison. The r e s p e c t i v e l e v e l of 

comparison i s v a l i d f o r the negative worded 

p r o h i b i t i o n of d i s c r i m i n a t i o n and has to be 

determined f o r the r e s p e c t i v e p r o v i s i o n . 1 6 8 I t can 



44 

r e f e r to the treatment of n a t i o n a l s but i t can a l s o 

r e f e r to the treatment of f o r e i g n e r s which d i f f e r s 

from the treatment of n a t i o n a l s . The r e s p e c t i v e 

p r o h i b i t i o n of d i s c r i m i n a t i o n can be d e f i n e d by 

i n d i c a t i n g the p o i n t s of view which decide on the 

s i t u a t i o n . Sometimes the p o i n t s of view have to be 

taken from the systematic context of the other 

p r o v i s i o n of the same t r e a t y . For example: I t i s 

accepted that the p r o h i b i t i o n of d i s r i m i n a t i o n of 

A r t i c l e 14 of the European Convention of Human Ri g h t s 

i n c l u d e s r i g h t s and l i b e r t i e s and an independent 

v i o l i t i o n of A r t i c l e 14 cannot be a s s e r t e d . 1 6 9 

The wording of the p r o h i b i t i o n s of 

d i s c r i m i n a t i o n can a l s o be l e t open f o r every s i n g l e 

c ountry. The most-favoured-nation c l a u s e g i v e s 

complete freedom i n the c r e a t i o n of the "favoured" 

t r e a t m e n t 1 7 0 u n l e s s i t i s combined with the 

o b l i g a t i o n to keep the s t a t u s q u o . 1 7 1 The n a t i o n a l 

c l a u s e does not i n s t r u c t how to t r e a t the 

n a t i o n a l s . 1 7 2 T h e r e f o r e , the o b l i g e d country i s 

a u t h o r i z e d to d e c i d e the p o i n t s of view which 

determine the p o s i t i o n of f o r e i g n e r s compared to that 

of n a t i o n a l s or the p o s i t i o n of f o r e i g n e r s of the 

most-favoured-nation. T h e r e f o r e , the n a t i o n a l 

a u t h o r i t y r e f e r s to the p o i n t s of view of the 

r e s p e c t i v e n a t i o n a l l e g i s l a t i o n and the standard of 

the l e g a l a p p l i c a t i o n f o r n a t i o n a l s or the f o r e i g n e r s 
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from most favoured n a t i o n s . The equal treatment 

r e q u i r e d by the p r o h i b i t i o n of d i s c r i m i n a t i o n can be 

a b s o l u t e or r e l a t i v e . 

If an a p p r o p r i a t e e q u a l i t y i n c u r s as a 

consequence of a w e l l - b a l a n c e d c o n s t e l l a t i o n of 

power, the equal treatment c l a u s e s o n l y c r e a t e 

a b s o l u t e equal o p p o r t u n i t i e s , e.g., i n the form of 

the most-favoured-nation treatment or the treatment 

of n a t i o n a l s . 1 7 3 I f , however, the f r e e a c t i n g of the 

market i s d i s a r r a n g e d by a planned economic a c t i o n 

with a c o n t r a r y t r e n d the e x i s t i n g e q u a l i t y must be 

r e p l a c e d by an a r t i f i c i a l one which corresponds to 

the d i f f e r e n t e f f i c i e n c y of each c o u n t r y . 1 7 * The 

r e l a t i v e e q u a l i t y has to be r e a l i z e d a c c o r d i n g to 

A r t i c l e XIII GATT. The r e l a t i v e e q u a l i t y takes i n t o 

regard the q u a l i t a t i v e and the q u a n t i t a t i v e 

d i s c r i m i n a t i o n of the economic e f f i c i e n c y of the 

c o u n t r i e s i n terms of t h e i r import q u o t a . 1 7 5 The 

p r i n c i p l e of equal treatment can be regarded more 

formal or e s s e n t i a l . I t i s c a l l e d formal i f i t o f f e r s 

an equal treatment i n an e x t e r n a l treatment i n an 

e x t e r n a l - f o r m a l sense. An only formal o b l i g a t i o n of 

n o n - d i s c r i m i n a t i o n permits that the treatment can 

depend on c o n d i t i o n s which on the one hand are 

" g e n e r a l " i n a formal sense and do not have to have 

any o b j e c t i v e c o n n e c t i o n with the d i s c r i m i n a t i o n and 

t h e r e f o r e a c t u a l l y d i s c r i m i n a t e c e r t a i n groups of 
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people which should be t r e a t e d e q u a l l y . 1 7 6 In order 

to a v o i d a circumvention of the r e s p e c t i v e 

p r o h i b i t i o n of d i s c r i m i n a t i o n the p r o h i b t i o n of 

d i s c r i m i n a t i o n r e l a t i n g to i n t e r n a t i o n a l law should 

be i n t e r p r e t e d . 1 7 7 A s p e c i a l kind of the e s s e n t i a l 

equal treatment i s the r e a l equal treatment. As a 

r e s u l t t h i s r e a l l y means equal treatment. Every 

p r o h i b i t i o n of d i s c r i m i n a t i o n has a p o s i t i v e and a 

negative aspect, because of the a l t e r n a t i v e nature of 

the term of e q u a l i t y . 1 7 8 A d i s c r i m i n a t i o n can mean to 

t r e a t the non-comparable e q u a l l y and to t r e a t the 

comparable d i f f e r e n t . 1 7 9 T r y i n g to reach an equal 

s t a t u s under d i f f e r e n t circumstances the p r i n c i p l e of 

n o n - d i s c r i m i n a t i o n can gi v e away the e q u a l i t y of the 

m e a n s 1 8 0 and can r e q u i r e a d i f f e r e n t treatment 

because i t has to take i n t o c o n s i d e r a t i o n the a c t u a l 

d i f f e r e n c e of the o b j e c t s of comparison. In t h i s case 

the equal treatment of the non-comparable would be a 

d i s c r i m i n a t i o n . 1 8 1 The r e l a t i v e equal treatment 

d i f f e r s from the a c t u a l equal treatment i n the manner 

that the r e l a t i v e one only stands f o r a q u a n t i t a t i v e 

d i s c r i m i n a t i o n of the r e s p e c t i v e o b j e c t s of 

comparison while the a c t u a l e q u a l i t y can a l s o r e q u i r e 

a q u a l i t a t i v e d i s c r i m i n a t i o n of the o b j e c t s of 

c o m p a r i s o n . 1 8 2 
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5.2 CONSTITUTIONAL AND ADMINISTRATIVE PROHIBITIONS OF 

DISCRIMINATION 

The p r i n c i p l e of e q u a l i t y of the c i t i z e n s before law i s 

implemented i n every c o n s t i t u t i o n of the member c o u n t r i e s 

of the European Community with the exception of the 

N e t h e r l a n d s . 1 8 3 The p r i n c i p l e of e q u a l i t y i s a l s o 

embodied i n the c o n s t i t u t i o n of S w i t z e r l a n d 1 8 " and the 

United S t a t e s of A m e r i c a . 1 8 5 

5.2.1 OBLIGATION OF THE ADMINISTRATION TO FOLLOW THE  

PRINCIPLE OF EQUALITY 

In the Netherlands the gen e r a l p r i n c i p l e of e q u a l i t y 

i s a ge n e r a l p r i n c i p l e of law. I t i s one of the general 

p r i n c i p l e s of an o r d i n a r y a d m i n i s t r a t i o n . 1 8 6 The Dutch 

C o n s t i t u t i o n i n c l u d e s only s e v e r a l s p e c i a l p r o h i b i t i o n s 

of d i s c r i m i n a t i o n which should grant the pe r m i s s i o n to 

take up p u b l i c o f f i c e s , 1 8 7 the same p r o t e c t i o n f o r 

persons and p r o p e r t y 1 8 8 and p r o t e c t i o n f o r the r e l i g i o u s 

a f f a i r s of Dutch c i t i z e n s . 1 8 9 In the Netherlands 

casebooks on a d m i n i s t r a t i v e law d e r i v e the p r i n c i p l e of 

e q u a l i t y i n taxes from the gen e r a l p r i n c i p l e of 

e q u a l i t y . 1 9 0 I t i s a l s o accepted i f i t i s used i n p u b l i c 

a f f a i r s . 1 9 1 

The a d m i n s t r a t i v e law i n France d i d not develop the 

p r i n c i p l e of o b l i g a t i o n of the a d m i n i s t r a t i o n to f o l l o w 

the p r i n c i p l e of e q u a l i t y r e l a t i n g to the precedents of 

the French C o u n c i l of State ( C o u n s e i l d'Etat) i n 
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accordance with the C o n s t i t u t i o n but as a g e n e r a l 

p r i n c i p l e of a d m i n i s t r a t i v e l a w . 1 9 2 P a r t i c u l a r l y i n the 

area of the economic a d m i n i s t r a t i o n the C o n s e i l d'Etat 

regards the p r i n c i p l e of n o n - d i s c r i m i n a t i o n as the 

counterbalance to f u r t h e r a u t h o r i t i e s and the s t r o n g 

dependence on the economy. 1 9 3 The area of a p p l i c a t i o n of 

the French p r i n c i p l e of e q u a l i t y covers t h r e e main groups 

of cases: I t concerns the e q u a l i t y under the law, the 

e q u a l i t y under p u b l i c charges and the e q u a l i t y i n p u b l i c 

s e r v i c e s ( s e r v i c e s p u b l i q u e s ) . 1 9 4 I t u n i t e s the 

a d m i n i s t r a t i o n i n the area of the " E i n g r i f f s v e r w a l t u n g " 

( r e g u l a t i v e a d m i n i s t r a t i o n ) as w e l l as the 

"Daseinsvorsorge" ( d i s t r i b u t i v e a d m i n i s t r a t i o n ) and i n 

the scope of the a d m i n i s t r a t i o n of the economy. 1 9 5 The 

C o n s e i l d'Etat c o n s i d e r s that the a d m i n i s t r a t i o n of the 

economy i s i n f r i n g e d with the p r i n c i p l e of equal 

treatment and has to be repealed as "detournement de 

pouv o i r " i f the p l a i n t i f f i n an " a c t i o n en c o n t e s t a t i o n 

de v a l i d i t e " (an a c t i o n to set a s i d e a d m i n i s t r a t i v e a c t s ) 

can prove that the co n t e s t e d p r o v i s i o n i s l e d from 

motives which d i f f e r from those of the p u b l i c 

i n t e r e s t . 1 9 6 

The I t a l i a n a d m i n i s t r a t i o n j u r i s d i c t i o n of the 

C o u n c i l of St a t e does not d e r i v e the t i e s of the 

a d m i n i s t r a t i o n to the p r i n c i p l e of equal treatment from 

A r t . 3 of the I t a l i a n C o n s t i t u t i o n 1 9 7 but from the 

p r i n c i p l e t h at the a d m i n i s t r a t i o n has to be independent 
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from the p o l i t i c a l p a r t i e s . 1 9 8 The t i e s of the l e g i s l a t o r 

c o n c e r n i n g the p r i n c i p l e of equal s t a t u s i s d e r i v e d from 

the I t a l i a n C o n s t i t u t i o n . 1 9 9 The v i o l a t i o n of the 

p r i n c i p l e of e q u a l i t y by the a d m i n i s t r a t i o n i s c o n s i d e r e d 

as an abuse of d i s c r e t i o n , as w e l l as i n the l e g a l sense 

as i n the precedents. T h i s i s the same i n France (eccesso 

d i p o t e r e ) . 2 0 0 

C o n t r a r y to the above mentioned member c o u n t r i e s , i n 

B e l g i u m , 2 0 1 the F e d e r a l Republic of Germany 2 0 2 and 

Luxembourg 2 0 3 the p r i n c i p l e of equal treatment i s taken 

from the c o n s t i t u t i o n and governs a l l of the p u b l i c 

a d m i n i s t r a t i o n 2 0 4 but, even without any c o n s t i t u t i o n a l 

guarantee, i t would be one of the important p r i n c i p l e s of 

l a w . 2 0 5 

5.2.2 TIES OF THE LEGISLATION TO THE PRINCIPLE OF EQUAL  

TREATMENT 

I t i s e s s e n t i a l that i n s e v e r a l member c o u n t r i e s as 

I t a l y 2 0 6 and i n the F e d e r a l Republic of Germany 2 0 7 the 

l e g i s l a t o r i s t i e d to the p r i n c i p l e of equal treatment. 

T h i s i s v a l i d i n S w i t z e r l a n d t o o 2 0 8 and the U n i t e d 

S t a t e s . 2 0 9 

5.2.3 THE PRINCIPLE OF EQUAL TREATMENT IN CONSTITUTIONAL  

AND ADMINISTRATIVE LAW 

The p r i n c i p l e of equal treatment r e q u i r e s an equal 

a p p l i c a t i o n of the law. F o l l o w i n g A r i s t o t e l e s ' command of 
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a r e l a t i v e l y equal treatment the law has to a l l o t "suum 

quique." By t h i s the d i f f e r e n c e i n s o c i e t y and i n the 

s o c i a l r e a l i t y should be taken i n t o c o n s i d e r a t i o n . 2 1 0 

Having r e a l d i f f e r e n c e s i n r e a l i t y the e q u a l i t y s h a l l be 

l i m i t e d . 2 1 1 

But the d e c i s i v e q u e s t i o n i s : Which d i f f e r e n c e s are 

r e l e v a n t and j u s t i f y a d i s c r i m i n a t i o n i n an i n d i v i d u a l 

case? I f a f f a i r s are q u a l i t a t i v e l y e q u a l , which 

q u a n t i t a t i v e d i f f e r e n c e s are r e l e v a n t and r e q u i r e , 

t h e r e f o r e , a r e l a t i v e l y equal t r e a t m e n t ? 2 1 2 The 

c h a r a c t e r i s t i c s being r e l e v a n t f o r a comparison depend on 

the p o i n t s of view f o r comparison. The r e s p e c t i v e v a l i d 

p o i n t of view f o r comparison, the i n t e n t i o n of the 

e q u a l i z a t i o n determines the c h o i c e of the d e c i s i v e 

c h a r a c t e r i s t i c s f o r c o m p a r i s o n . 2 1 3 The o b j e c t of 

comparison and the c h a r a c t e r i s t i c s of these o b j e c t s have 

to be c o n s i d e r e d by turns with the p o i n t s of view f o r 

comparison. The German "Grundgesetz" ( c o n s t i t u t i o n ) 

s p e c i f i e s the p o i n t f o r comparison p a r t l y negative by 

enumeration of the i r r e l e v a n t d i f f e r e n t 

c h a r a c t e r i s t i c s . 2 1 4 However, t h i s enumeration i s not 

complete. In an i n d i v i d u a l case where the negative 

c h a r a c t e r i s t i c s do not count the r e s p e c t i v e v a l i d 

p o s i t i v e p o i n t of view f o r comparison has to be 

determined. According to Ipsen, p r i n c i p l e s of 

c o n s t i t u t i o n a l order determine the comparison, l i k e : the 

democratic p r i n c i p l e , the p r i n c i p l e of law and order, the 
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s e p a r a t i o n of a d m i n i s t r a t i v e , l e g i s l a t i v e and j u d i c i a l 

power, the s o c i a l element and the c h a r a c t e r of a f e d e r a l 

a u t h o r i t y . 2 1 5 In the area of a d m i n s t r a t i v e d i s c r e t i o n 

p o i n t s of view f o r comparison have to be s p e c i f i e d 

r e l a t i n g to the i n t e n t i o n and the l i m i t s of the 

d i sc r e t i o n . 

An important c r i t e r i o n i s the scope f o r the 

c o m p a r i s o n . 2 1 6 R e l a t i n g to the p o l i t i c a l r i g h t s the 

p r i n c i p l e of equal treatment has to be i n t e r p r e t e d 

d i f f e r e n t than r e l a t i n g to tax law, tr a d e , i n t e r n a t i o n a l 

t r a d e law or the r i g h t to e x p r o p r i a t e . If an economy i s 

d r i v e n by i n t e r v e n t i o n i s t s , the p r o h i b i t i o n of 

d i s c r i m i n a t i o n i n economic law has a more s p e c i f i e d scope 

of a p p l i c a t i o n than i n a l i b e r a l economy. 2 1 7 T h e r e f o r e an 

i n t e r v e n t i o n i s t measure v i o l a t e s only the p r o h i b i t i o n of 

d i s c r i m i n a t i o n i f two cases which are equal r e l a t i n g to 

the aims of the i n t e r v e n t i o n 2 1 8 are t r e a t e d d i f f e r e n t ( i n 

a d i s c r i m i n a t o r y manner). 

On the other hand, the addressee and h i s competences 

and the margin of d i s c r e t i o n which i s granted to the 

r e s p e c t i v e addressee are important. While the p r i n c i p l e 

of equal treatment i n the scope of a d m i n i s t r a t i o n i s 

understood as an abuse of d i s c r e t i o n , i t l i m i t s the 

d i s c r e t i o n of the l e g i s l a t o r only as p r o h i b i t i o n of 

a r b i t r a r y a c t i o n s . 2 1 9 T h e r e f o r e , an abuse of d i s c r e t i o n 

and i n c o n s i s t e n c y with the p r i n c i p l e of equal treatment 

are o n l y given, " i f there i s no reasonable argument which 
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d e r i v e s from the nature of the matter or any other 

l o g i c a l reason f o r the l e g a l d i s c r i m i n a t i o n or equal 

t r e a t m e n t . " 2 2 0 

The margin of d i s c r e t i o n i s extended by the 

i n t e r p r e t a t i o n of the p r i n c i p l e of equal treatment. The 

l e g i s l a t o r does not need to chose the "most expedient," 

"the most reasonable" or the " f a i r e s t " s o l u t i o n r e l a t i n g 

to a determined aim or m o d e l . 2 2 1 T h e r e f o r e the p r i n c i p l e 

of equal treatment i s b i n d i n g f o r the l e g i s l a t o r . I t i s 

not necessary that a l l r e a l d i f f e r e n c e s are taken i n t o 

c o n s i d e r a t i o n but the l e g i s l a t o r has not to t r e a t 

r e l e v a n t equal s i t u a t i o n s as d i f f e r e n t and r e l e v a n t 

s i t u a t i o n s not e q u a l l y . 2 2 2 A r b i t r a r y a c t i o n s are only 

given " i f an a p p r o p r i a t e reason f o r a l e g a l d e t e r m i n a t i o n 

cannot be i n v e s t i g a t e d . " 2 2 3 For example, i f the l e g a l i t y 

which i s a part of the m a t t e r 2 2 " i s d i s r e g a r d e d r e l a t i n g 

to the idea of e q u a l i t y . T h i s i n t e r p r e t a t i o n corresponds 

to the i n t e r p r e t a t i o n i n the U n i t e d S t a t e s of America and 

i n S w i t z e r l a n d . 2 2 5 

As the n a t u r a l p r o h i b i t i o n of d i s c r i m i n a t i o n i s 

c o n s i d e r e d as an a r b i t r a r y a c t i o n ( p r o h i b i t i o n of abuse 

of law) a margin of d i s c r e t i o n f o r the d e f i n i t i o n of 

g e n e r a l v a l u a t i o n i s p l a c e d . By t h i s the d i f f i c u l t i e s are 

c o n s i d e r e d which are o p p o s i t e to a d e f i n i t e 

i n t e r p r e t a t i o n of the term e q u a l i t y i n a s p e c i a l 

i n d i v i d u a l case with regard to an a b s t r a c t noun. The 

terms reserve to i n f r i n g e 2 2 6 the tasks and 
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r e s p o n s i b i l i t i e s which are a s s i g n e d to the a d m i n i s t r a t i o n 

or the l e g i s l a t i o n by d e c l i n i n g of the c o n t r o l of 

expediency and the r e s t r i c t i o n of the c o n t r o l of 

d i s c r e t i o n . 

Whether a d i s c r i m i n a t i o n e x i s t s has to be seen 

r e l a t i n g to the p r a c t i c a l e f f e c t of a r u l e f o r the 

i n d i v i d u a l a ct and not i n accordance with a formal 

reason. Therefore the p r i n c i p l e of equal treatment has 

the aim to r e a l i z e an e s s e n t i a l e q u a l i t y and not to be a 

formal o n e . 2 2 7 From the mentioned examples of p r o h i b i t i o n 

of d i s c r i m i n a t i o n i n i n t e r n a t i o n a l law and i n 

c o n s t i t u t i o n a l and a d m i n i s t r a t i v e law of the member 

c o u n t r i e s of the EEC we can l e a r n that the p r o h i b i t i o n of 

d i s c r i m i n a t i o n depends on 

the area of power of the addressee of the p r o h i b i t i o n 

and on the p o s s i b i l i t y to make d i f f e r e n c e s based on 

r e a l r e l a t i o n s or i n the scope of the l e g a l order, 

sphere they have e f f e c t s on, and 

the system of norms who the idea of e q u a l i t y should 

be r e a l i z e d as a gen e r a l c l a u s e with regard to the 

v a l i d value f o r the d e f i n e d f a c t u a l scope. 

5.2.4 CONCLUSION 

As a c o n c l u s i o n we can see: 

(a) that n o n - d i s c r i m i n a t i o n i s a negative wording of the 

p r i n c i p l e of equal treatment, 

(b) that n o n - d i s c r i m i n a t i o n and equal treatment are 
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p r i n c i p l e s of i n t e r n a t i o n a l law, 

(c) that the r e a l i z a t i o n of those p r i n c i p l e s a c t u a l l y 

depends on the c o u n t r i e s i n v o l v e d and that the main 

instruments to implement and guarantee equal 

treatment are i n t e r n a t i o n a l t r e a t i e s , 

(d) that even without those t r e a t i e s there i s a minimum 

standard i n i n t e r n a t i o n a l law. 

5.3 DISCRIMINATION IN INTERNATIONAL TAX LAW 

Debatin, a w e l l known German w r i t e r on i n t e r n a t i o n a l 

t a x a t i o n , s a i d i n h i s a r t i c l e about d i s c r i m i n a t i o n i n tax 

law: In i n t e r n a t i o n a l law we f i n d the p r i n c i p l e of 

n o n - d i s c r i m i n a t i o n . 2 2 8 However, i t s content i s too vague 

and not enough f o r an exact d e t e r m i n a t i o n of c r i t e r i a i n 

t a x a t i o n . On the other hand, " i t belongs to the b a s i c 

elements of modern l e g a l systems that a l l r e g u l a t i o n s and 

a c t i o n s of any country are determined by the p r i n c i p l e of 

equal t r e a t m e n t . " 2 2 9 A r t . 3 G r u n d g e s e t z 2 3 0 implements a 

p r o v i s i o n guaranteeing a ge n e r a l equal treatment. Those 

g u i d e l i n e s have to be determined e x a c t l y i n each case 

a c c o r d i n g to the ci r c u m s t a n c e s , because the p r i n c i p l e of 

equal treatment does not mean a l e g a l e q u a l i t y i n an 

abs o l u t e sense, but i t i s a consequence of the p r i n c i p l e 

of f a i r n e s s , that equal has to be t r e a t e d e q u a l l y and 

d i f f e r e n t has to be t r e a t e d d i f f e r e n t l y . F o l l o w i n g t h i s 

l i n e the l e g i s l a t i o n of the German court of c o n s t i t u t i o n 

i s i n t e r p r e t i n g the p r i n c i p l e of equal treatment i n the 
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way of d i s a l l o w i n g unequal or d i s c r i m i n a t i n g treatment, 

where a sound reason, being taken from the nature of the 

f a c t s and the circumstances, or a proper reason i s 

m i s s i n g , 2 3 1 t h e r e f o r e d i s a l l o w i n g an a r b i t r a r y 

d i s t i n c t i o n . T h i s has to be a p p l i e d i n t a x a t i o n too, and 

hence i t i s where one of the c e n t r a l areas of a p p l i c a t i o n 

i s . D i f f e r e n c e s i n t a x a t i o n are l e g i t i m a t e , i f there i s a 

sound reason f o r them. If not, they are i l l e g i t i m a t e . 

T herefore i t has to be determined i f s i t u a t i o n s being 

seen as d i f f e r e n t i n a l e g a l sense a c t u a l l y are d i f f e r e n t 

in f a c t , j u s t i f y i n g a d i f f e r e n t l e g a l treatment. 

It i s extremely d i f f i c u l t to apply those c r i t e r i a , 

while guaranteeing a s u b t l e d i f f e r e n t a t i o n as can be seen 

in the l e g i s l a t i o n of the German court of c o n s t i t u t i o n . 

In the German tax law a l o t of changes were necessary i n 

order to comply with the p r i n c i p l e of equal t r e a t m e n t . 2 3 2 

Those were not i n the areas of i n t e r n a t i o n a l t a x a t i o n , 

even i f we f i n d the b i g g e s t d i f f e r e n c e s i n f a c t i n t h i s 

a r e a. Making a d i s t i n c t i o n between r e s i d e n t s and 

non-residents i n t a x a t i o n i s not to c r i t i c i z e i n i t s e l f , 

s i n c e there have to be d i f f e r e n c e s at l e a s t i n a 

t e c h n i c a l way. But a l s o the t a x a t i o n of world wide income 

and the t a x a t i o n of income d e r i v e d only from sources of a 

country make a d i f f e r e n c e . C r i t i c a l i s the d e t e r m i n a t i o n , 

which c r i t e r i a f o r the d i f f e r e n t treatment of r e s i d e n t s 

and n o n - r e s i d e n t s are to be chosen i n d e t a i l , a c c o r d i n g 

to the p r i n c i p l e s of i n t e r n a t i o n a l and c o n s t i t u t i o n a l 
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law. 

From the a b s t r a c t r u l e s developed above we can only 

take a b s t r a c t g u i d e l i n e s , that an a r b i t r a r y 

d i s c r i m i n a t i o n i s not j u s t i f i e d i n i n t e r n a t i o n a l 

taxat i o n . 2 3 3 

5.3.1 NON-DISCRIMINATION ACCORDING TO ART. 24 OF THE OECD  

MODEL DRAFT CONVENTION 

The p r i n c i p l e of n o n - d i s c r i m i n a t i o n got i t s 

"break-through," i t s wide i n t e r n a t i o n a l acknowledgement 

and r e c o g n i t i o n i n i n t e r n a t i o n a l t a x a t i o n when i t was 

implemented i n A r t . 24 of the OECD Model D r a f t Double  

Taxa t i o n Convention on Income and C a p i t a l . 2 3 " More 

c o r r e c t l y , the p r i n c i p l e of n o n - d i s c r i m i n a t i o n was 

alr e a d y a s u b j e c t of the f i r s t recommendation which the 

OEEC as predecessor of the OECD gave out as a d r a f t model 

for a l l i n t e r n a t i o n a l tax c o n v e n t i o n s . 2 3 5 The f a c t that 

the p r i n c i p l e of n o n - d i s c r i m i n a t i o n was made pa r t of the 

OECD model convention d i d not make i t b i n d i n g i n terms of 

i n t e r n a t i o n a l law. The model convention i t s e l f i s only a 

recommendation given by OECD to implement the model 

c l a u s e s i n double tax conventions to be n e g o t i a t e d by i t s 

member c o u n t r i e s . So the recommendation to implement the 

p r i n c i p l e of n o n - d i s c r i m i n a t i o n i s only a recommendation 

too. But the OECD model convention a c t u a l l y had a 

t h r i v i n g impact on the n e g o t i a t i o n of i n t e r n a t i o n a l 

double tax conv e n t i o n s , and n o n - d i s c r i m i n a t i o n i s a w e l l 
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e s t a b l i s h e d c r i t e r i o n i n the concept of modern 

conventions. 

The p r i n c i p l e of n o n - d i s c r i m i n a t i o n has got 

d i f f e r e n t i n t e n t i o n s and reasons. I t s r o o t s are l a i d down 

in d i f f e r e n t a r e a s : Those are c i t i z e n s h i p , the f a c t of 

doing business and the dependence on the source of the 

c a p i t a l . 

a) In r e l a t i o n to the c r i t e r i o n of c i t i z e n s h i p , 

c o u n t r i e s are not allowed to tax c i t i z e n s of a 

f o r e i g n country which i s a member of the OECD Model  

Double Tax Convention more burdensome than t h e i r own 

c i t i z e n s . T r e a t i e s f o l l o w i n g the OECD Model D r a f t  

Convent ion n a t u r a l l y do i n c l u d e s t a t e l e s s i n t o t h i s 

p r i n c i p l e of equal treatment. In t h i s case there i s 

only one e x c e p t i o n l e f t f o r people being c i t i z e n s of 

a t h i r d country, where there i s no double tax 

c o n v e n t i o n . Here the reason i s the p r i n c i p l e of 

r e c i p r o c i t y . But i t i s not necessary to f o r g e t about 

the p r i n c i p l e of n o n - d i c r i m i n a t i o n . I t would be 

s u f f i c i e n t to r e f u s e the equal treatment i n the area 

where the other country i s t a x i n g d i s c r i m i n a t o r y 

i t s e l f . 

b) In r e l a t i o n to the same branch of business the 

p r i n c i p l e of n o n - d i s c r i m i n a t i o n does not a l l o w a more 

burdensome t a x a t i o n of f o r e i g n branches of another 

country than i t i s granted to domestic companies in 

the same b u s i n e s s . Here we have the most important 
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e f f e c t of the p r i n c i p l e of n o n - d i s c r i m i n a t i o n . I t 

grants the same treatment i n t a x a t i o n f o r a f o r e i g n 

branch as i t i s given f o r domestic companies. 

T h e r e f o r e , i n t h i s area the p r i n c i p l e of 

n o n - d i s c r i m i n a t i o n does not i n t e n d n e u t r a l i t y of 

c o m p e t i t i o n as f a r as taxes are concerned, 

c) In r e l a t i o n to the d i f f e r e n t sources of c a p i t a l the 

p r i n c i p l e of equal treatment does not a l l o w a more 

burdensome t a x a t i o n f o r companies where the c a p i t a l 

i s t o t a l l y or p a r t l y , d i r e c t l y or i n d i r e c t l y i n the 

p o s s e s s i o n of persons l i v i n g i n a d i f f e r e n t country 

or being under c o n t r o l of those people. The f a c t o r of 

c o n t r o l of the c a p i t a l does not allow a d i f f e r e n t 

treatment. But i t i s important to keep i n mind, that 

the p r i n c i p l e only i n c l u d e s the t a x a t i o n of the 

company i t s e l f and not the t a x a t i o n of persons who 

c o n t r o l or own the c a p i t a l of the company. 

5.3.2 THE APPLICATION OF THE PRINCIPLE OF  

NON-DISCRIMINATION 

The p r i n c i p l e of n o n - d i s c r i m i n a t i o n being a p a r t of 

double tax conventions does i n c l u d e a l l taxes under the 

co n v e n t i o n . U s u a l l y those are income taxes and the 

t a x a t i o n of c a p i t a l . Other taxes, e s p e c i a l l y i n d i r e c t 

taxes, are not i n c l u d e d i n the p r o t e c t i o n of the 

p r i n c i p l e of n o n - d i s c r i m i n a t i o n . The r e s u l t does not meet 

the i n t e n t i o n of the p r i n c i p l e of n o n - d i s c r i m i n a t i o n . 
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There i s a need of t h i s p r i n c i p l e f o r a l l areas of 

t a x a t i o n which i s i n c l u d e d i n double tax c o n v e n t i o n s . I f 

the p r i n c i p l e of n o n - d i s c r i m i n a t i o n would not i n c l u d e 

s p e c i f i c taxes they would r e a l i z e ideas o p p o s i t e to the 

ba s i c idea of i n t e r n a t i o n a l double tax c o n v e n t i o n s . 

T h e r e f o r e the modern concept of double tax conventions do 

extend the p r i n c i p l e of n o n - d i s c r i m i n a t i o n on a l l taxes. 

T h e r e f o r e the p r i n c i p l e of n o n - d i s c r i m i n a t i o n does mean 

any d i s c r i m i n a t i o n of a l l kind and independent of i t s 

name, as i t i s i n c l u d e d i n the OECD Model D r a f t  

Convent i o n . The idea and i n t e n t i o n of the p r i n c i p l e of 

n o n - d i s c r i m i n a t i o n r e q u i r e to r e a l i z e i t as f a r as 

p o s s i b l e . Double d r a f t tax conventions a c t u a l l y do 

i n c l u d e a l l kinds of taxes i n the p r i n c i p l e of 

n o n - d i s c r i m i n a t i o n . 

5.3.3 DISCRIMINATION RELATING TO THE  

NATIONALITY/CITIZENSHIP 

Looking at the p r i n c i p l e of n o n - d i s c r i m i n a t i o n which 

i s l a i d down i n the OECD double tax convention, c o u n t r i e s 

are not allowed to tax f o r e i g n c i t i z e n s more burdensome 

than t h e i r own c i t i z e n s . T h e r e f o r e we f i n d a 

d i s c r i m i n a t i o n wherever f o r e i g n c i t i z e n s are taxed more 

burdensome than n a t i o n a l s under the same ci r c u m s t a n c e s . 

T h i s means that a more burdensome t a x a t i o n r e l a t i n g only 

to the n a t i o n a l i t y i s not allowed because of the 

p r i n c i p l e of n o n - d i s c r i m i n a t i o n . Because of the 
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n a t i o n a l i t y , somebody must not be taxed worse than 

o t h e r s . The reason does not matter. T h e r e f o r e , i t i s not 

necessary that the purpose of a p r o v i s i o n i s the 

d i s c r i m i n a t i o n of f o r e i g n e r s . I f the p r i n c i p l e of 

n o n - d i s c r i m i n a t i o n i s l a i d down i n the double tax 

c o n v e n t i o n , we have to look i f i t i s a p r i n c i p l e f o r a 

c e r t a i n group of people or i f i t i s r e l a t e d to the o r i g i n 

of people who have to be r e s i d e n t i n one of the c o u n t r i e s 

of a c o n v e n t i o n . In the l a t t e r case, the p r i n c i p l e of 

n o n - d i s c r i m i n a t i o n would not h e l p f o r c i t i z e n s of one of 

the c o u n t r i e s of a convention i f they are r e s i d e n t i n a 

t h i r d c o u n t r y . A d i s c r i m i n a t i o n only e x i s t s i f a f o r e i g n 

c i t i z e n i s taxed more burdensome than a n a t i o n a l under 

the same cir c u m s t a n c e s . D i f f e r e n c e s i n t a x a t i o n based on 

d i s t i n c t i o n s of the l e g a l and r e a l c i rcumstances, without 

any regard of the n a t i o n a l i t y , are not understood as a 

d i s c r i m i n a t i o n . T h i s i s important f o r the d i s t i n c t i o n of 

the so c a l l e d "beschrankte" and "unbeschrakte" t a x a t i o n , 

as i t i s l a i d down i n sec. 1 para. (1), (2) and (3) of 

the German Income Tax A c t . 2 3 6 T h i s i s not t i e d to the 

person who a c t u a l l y has to pay taxes i n s i d e or o u t s i d e 

the c o u n t r y . A d i f f e r e n t treatment of r e s i d e n c e and 

non-residence i n i t s e l f does not o r i g i n a t e from the same 

c i r c u m s t a n c e s . T h e r e f o r e i t i s not a d i s c r i m i n a t i o n i n 

i t s e l f . The OECD p r i n c i p l e of n o n - d i s c r i m i n a t i o n d e f i n e s 

c i t i z e n s not only as i n d i v i d u a l s , but a l s o as a l l l e g a l 

e n t i t i e s and p a r t n e r s h i p s which are e s t a b l i s h e d i n 
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accordance with the law of the r e s p e c t i v e country. 

T h e r e f o r e , a c r i t e r i o n f o r the " c i t i z e n s h i p " there i s the 

law of i n c o r p o r a t i o n . We t h e r e f o r e have a d i s c r i m i n a t i o n 

whenever a l e g a l e n t i t y or p a r t n e r s h i p being i n c o r p o r a t e d 

o u t s i d e of the country of t a x a t i o n i s taxed more 

burdensome than l e g a l e n t i t i e s or p a r t n e r s h i p s 

i n c o r p o r a t e d i n s i d e that country. But, of course here we 

have a l s o to compare i t s s i t u a t i o n under the same 

cir c u m s t a n c e s . T h i s i s l a c k i n g i f i n one case the l e g a l 

e n t i t y i s r e s i d e n t i n the t a x i n g country and i n the other 

case he i s r e s i d e n t o u t s i d e of that c o u n t r y . In the 

German law the d i f f e r e n c e between "beschrankter" and 

"unbeschrankter" t a x a t i o n i s based on t h i s d i f f e r e n c e . 

A c c o r d i n g to s e c t i o n one of the German Corporate Tax Act, 

a company i s r e s i d e n t i n Germany i f the ce n t e r f o r 

management or c o n t r o l i s i n s i d e Germany. Consequently the 

d i f f e r e n c e of "bechrankte" and "unbeschrankte" t a x a t i o n 

i s not a d i s c r i m i n a t i o n i n i t s e l f . In accordance with the 

p r i n c i p l e of n o n - d i s c r i m i n a t i o n , a d i s c r i m i n a t i o n i s only 

g i v e n i f a company which maintains a p l a c e of management 

w i t h i n the country and being t r e a t e d as a r e s i d e n t of 

that country i s t r e a t e d worse than a company which i s 

i n c o r p o r a t e d a c c o r d i n g to f o r e i g n law. I f cases l i k e t h i s 

do not happen very o f t e n , t h i s i s not an argument f o r the 

weakness of the p r i n c i p l e of d i s c r i m i n a t i o n . I t i s only 

to be seen as a proof that those cases do not happen very 

o f t e n . 
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5.3.4 DISCRIMINATION OF BRANCHES 

The p r o h i b i t i o n of d i s c r i m i n a t i o n f o r e n t e r p r i s e s 

has the aim to grant at l e a s t the same c o n d i t i o n s of 

c o m p e t i t i o n as they e x i s t f o r the r e s p e c t i v e a c t i v i t y of 

domestic e n t e r p r i s e s . Based on the t y p i c a l c o n d i t i o n s of 

double tax conventions the OECD c l a u s e says: I t i s not 

all o w e d t o set up more burdensome taxes f o r a branch 

being maintained by a company of the other country of the 

conve n t i o n than f o r a company being r e s i d e n t i n the 

t a x i n g country, i f they are doing the same kind of 

b u s i n e s s . 

T h e r e f o r e the p r i n c i p l e of n o n - d i s c r i m i n a t i o n i s 

r e l a t e d to the e n t e r p r i s e . More e x a c t l y t h i s means that 

i t i s r e l a t e d to the entrepreneur. He has to be a 

r e s i d e n t i n the country which does grant the p r i n c i p l e of 

n o n - d i s c r i m i n a t i o n under the t r e a t y . T h i s means that he 

must be s u b j e c t to the " u n b e s c h r a n k t e " 2 3 7 t a x a t i o n . The 

c i t i z e n s h i p does not matter. 

The p r i n c i p l e of n o n - d i s c r i m i n a t i o n i s d i r e c t e d 

towards branches. By t h i s the p r i n c i p l e of 

n o n - d i s c r i m i n a t i o n i s implemented i n the concept of 

double tax conventions which only a l l o w t a x i n g a f o r e i g n 

company i f i t does not maintain a branch i n s i d e the 

t a x i n g c o u n t r y . The business c a r r i e d on by the branch i s 

not to be taxed worse than as i f i t would be c a r r i e d on 

by a domestic company. T h i s p r o t e c t i o n i s d i r e c t e d 

a g a i n s t a more burdensome t a x a t i o n of "beschrankte" 
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a g a i n s t "unbeschrankte" t a x a t i o n . T h i s i s the b a s i c 

d i f f e r e n c e from a d i s c r i m i n a t i o n based on n a t i o n a l i t y or 

c i t i z e n s h i p which does not take the d i f f e r e n c e of 

"beschrankter" and "unbeschrankter" t a x a t i o n i n t o 

c o n s i d e r a t i o n . The p r o h i b i t i o n of d i s c r i m i n a t i o n of 

branches does aim at a t a x a t i o n of branches which i s 

e x a c t l y the same f o r the "beschrankte" t a x a t i o n as i t i s 

f o r the "unbeschrankte." 

Here we have a s i g n t h a t the p r i n c i p l e of 

n o n - d i s c r i m i n a t i o n of branches does not give favours to 

f o r e i g n e n t e r p r i s e s . 2 3 8 The reason i s that t h i s would 

mean to b u i l d up the t a x a t i o n o f . f o r e i g n e n t e r p r i s e s on 

the f a v o u r a b l e tax treatment of the "unbeschrankte" 

t a x a t i o n . The d i f f e r e n c e between "beschrankte" and 

"unbeschrankte" i s part of a l l modern tax systems and 

t h i s would not be v a l i d any l o n g e r . I t i s c l e a r that t h i s 

cannot be i n c l u d e d i n the p r i n c i p l e of 

n o n - d i s c r i m i n a t i o n . The p r i n c i p l e of n o n - d i s c r i m i n a t i o n 

i s r e s t r i c t e d on the p r o h i b i t i o n to tax branches more 

burdensome than domestic e n t e r p r i s e s doing the same 

b u s i n e s s . 

In order to d e f i n e the p r o h i b i t i o n of d i s c r i m i n a t i o n 

we have to d i s t i n g u i s h between the e f f e c t s of t a x a t i o n 

r e f e r r i n g to the branch and the business of the p l a n t on 

one hand and to the scope of t a x a t i o n of the e n t i t y on 

the other hand. T h i s i s not to be seen as a c o n t r a s t or 

i n a sense of a s e p a r a t i o n between the t a x a t i o n of 
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companies and i n d i v i d u a l s . 2 3 9 The t a x a t i o n of branches 

depends on the c h a r a c t e r i s t i c s of the company in order to 

determine income and c o r p o r a t e taxes. In s p i t e of t h i s , 

there are elements in t a x a t i o n of branches which can be 

compared with the elements of t a x a t i o n of income of the 

i n d i v i d u a l . T h i s i s expressed i n the t r a d i t i o n a l c l a u s e 

of the t a x a t i o n of branches a c c o r d i n g to the 

OECD-formula, which does compare the business c a r r i e d on 

by the branch to the domestic e n t e r p r i s e . But on the 

other hand, c o u n t r i e s are not o b l i g e d to grant the same 

amount as tax f r e e f o r branches and f o r f o r e i g n 

e n t e r p r i s e s as they do f o r the domestic companies. 

Th e r e f o r e , the r u l e of t a x a t i o n which has to be 

a p p l i e d i n a c e r t a i n case depends on the f a c t i f the 

branch i s s i t u a t e d i n s i d e or o u t s i d e of the area which i s 

covered by the p r i n c i p l e of n o n - d i s c r i m i n a t i o n . Not 

covered by the p r i n c i p l e of d i s c r i m i n a t i o n , there are the 

elements of t a x a t i o n r e l a t i n g to the t a x a t i o n of the 

i n d i v i d u a l . Taxing somebody w i t h i n a low tax bracket 

a c c o r d i n g to h i s p e r s o n a l income i s n e u t r a l f o r the 

p r i n c i p l e of n o n - d i s c r i m i n a t i o n . Outside of the p r i n c i p l e 

of d i s c r i m i n a t i o n there are a l l kinds of t a x a t i o n which 

are based on the s p e c i f i c elements of the i n d i v i d u a l as 

o p p o s i t e to the kind of business of the branch, even i f 

they do not belong to the amount of income of the 

taxpayer. Anyway, in order to compare t a x a t i o n we have to 

look at the r e s u l t of the tax p r o v i s i o n s . The t a x a t i o n of 
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a branch must not be hig h e r than the t a x a t i o n of domestic 

companies. D i f f e r e n t kinds of t a x a t i o n do not matter. 

Therefore i t i s not a d i s c r i m i n a t i o n i f the kind of 

t a x a t i o n of a branch d i f f e r s from the t a x a t i o n of a 

domestic company u n l e s s the t a x a t i o n i s more burdensome. 

We have to compare the t a x a t i o n of the branch and 

the t a x a t i o n of a domestic company, doing the same 

bus i n e s s . However, t h i s comparison between a branch and a 

domestic company i s not always p o s s i b l e because the 

branch i s not a l e g a l e n t i t y . As an idea we have to add 

the element of a separate l e g a l e n t i t y as a f i c t i o n 

a c c o r d i n g to the s i t u a t i o n of a f o r e i g n c o r p o r a t i o n . 

Therefore we have to compare a f o r e i g n company to a 

domestic one of the same k i n d . T h i s i s e s p e c i a l l y 

important f o r the c o r p o r a t e taxes. The c o r p o r a t e taxes of 

a domestic branch of a f o r e i g n company cannot be examined 

as i t can be done f o r a domestic s o l e p r o p r i e t o r s h i p 

having the same elements as a branch. But the t a x a t i o n of 

a domestic branch has to be compared with the t a x a t i o n of 

a domestic c o r p o r a t i o n . 

5.3.5 DISCRIMINATION ACCORDING TO THE CONTROL OF CAPITAL 

The p r i n c i p l e of n o n - d i s c r i m i n a t i o n does not allow 

t a x i n g the domestic company more burdensome because i t s 

c a p i t a l does not belong t o t a l l y or p a r t l y , d i r e c t l y or 

i n d i r e c t l y , to persons who are r e s i d e n t s abroad. The same 

p r i n c i p l e does not a l l o w t a x i n g domestic companies more 
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burdensome i f they are c o n t r o l l e d by persons who are 

r e s i d e n t abroad. The t o p i c i s not to tax the persons 

h o l d i n g the shares i n the company but to tax the company 

i t s e l f . The f a c t t h at c a p i t a l i s coming from abroad 

should not be a reason f o r a more burdensome t a x a t i o n . 

The sense of the p r o h i b i t i o n of that kind of 

d i s c r i m i n a t i o n i s obvious but i t i s not very e f f e c t i v e 

for the tax system because that kind of d i s c r i m i n a t i o n 

became r a r e . 

5.3.6 CONCLUSION 

We t h e r e f o r e can conclude: 

1. The p r i n c i p l e of n o n - d i s c r i m i n a t i o n does commit 

c o u n t r i e s to an equal treatment in t a x a t i o n . 

2 . The p r i n c i p l e of equal treatment has to be c o n s i d e r e d 

f o r companies as w e l l as f o r i n d i v i d u a l s . 

3. I t a l s o commits to a comparable t a x a t i o n of r e s i d e n c y 

and non-residency as w e l l of Canadian c o n t r o l l e d 

companies and non-Canadian c o n t r o l l e d companies. 

4. We s t i l l have to t r e a t branches of f o r e i g n companies 

o p e r a t i n g i n s i d e a country d i f f e r e n t from companies 

being i n c o r p o r a t e d t h e r e , but only to the extent as a 

d i f f e r e n t treatment of the branch i s a l o g i c a l 

consequence of the d i f f e r e n t l e g a l s t a t u s . Compared 

to a domestic company, a branch should not be taxed 

more burdensome. 



6. CANADIAN TAXATION OF NON-RESIDENTS 2 4 0 

Non-resident persons who are employed or c a r r y on 

business i n Canada or dispose of taxable Canadian 

p r o p e r t y are taxed p r i m a r i l y under Part I (sec. 2, 115 

and 116 I.T.A.), whereas non-residents r e c e i v i n g income 

from Canada are taxed under Part XIII I.T.A. 

I w i l l j u s t g i v e a rough idea on Part I tax, without 

going i n t o too many d e t a i l s . As I a l r e a d y p o i n t e d out 

German n o n - r e s i d e n t s are not always s u b j e c t to Canadian 

t a x a t i o n , when they c a r r y out business i n Canada. 

Contrary to the p r o v i s i o n of sec. 2(3) I.T.A. there has 

to be a permanent e s t a b l i s h m e n t . Self-employed 

p r o f e s s i o n a l s are deemed to render t h e i r s e r v i c e s from 

t h e i r home country, u n l e s s there i s such permanent 

establishment i n the other c o u n t r y . 2 4 1 I f there i s a 

permanent es t a b l i s h m e n t i n Canada, business income i s 

sub j e c t to Canadian t a x a t i o n . Employment income i s 

tax a b l e a c c o r d i n g to sec. 2 ( 3 ) ( a ) , 115 I.T.A.. 

Non-residents are a l s o s u b j e c t to c a p i t a l gains tax on 

the d i s p o s i t i o n of t a x a b l e Canadian p r o p e r t y . 2 4 2 

Furtheron I would l i k e to d e s c r i b e the prepayment of 

taxes by n o n - r e s i d e n t s , the w i t h o l d i n g tax, and the 

e l e c t i o n of f i l i n g a r e t u r n . 

67 
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6.1 PREPAYMENT OF TAXES 

The most common and important case f o r the prepayment of 

taxes i s the d i s p o s i t i o n of r e a l e s t a t e . 2 4 3 

When a non-resident d i s p o s e s of r e a l e a t a t e , he has 

to prepay taxes a c c o r d i n g to sec. 116 I.T.A. 2 4 4 T h i s 

p r o v i s i o n imposes a l i a b i l i t y f o r taxes on the purchaser, 

"unless a f t e r a reasonable i n q u i r y he had no reason to 

b e l i e v e , t h at the non-resident person was not r e s i d e n t i n 

Canada." 2 4 5 

The other very common case f o r the prepayment of 

taxes i s the so c a l l e d d i v i d e n d tax c r e d i t . Assuming 

d i v i d e n t s to be p a i d by a Canadian company, the company 

has to pay taxes on d i v i d e n d s before they are p a i d to the 

sharehol d e r . The r e s i d e n t shareholder as w e l l as the non 

r e s i d e n t one w i l l r e c e i v e the d i v i d e n d from the company 

as w e l l as a tax c r e d i t , which may reduce the o v e r a l l 

Canadian tax burden up to the t o t a l of the d i v i d e n d tax 

c r e d i t . For non r e s i d e n t s having any Canadian income 

other than those d i v i d e n d s the c r e d i t i s not worth 

anything and he a c t u a l l y l o o ses i t . T h i s consequence of 

the d i v i d e n d tax c r e d i t i s not a p o l i c y a g a i n s t non 

r e s i d e n t s h a r e h o l d e r s , but i t r e s u l t s out of the 

t e c h n i c a l l i t y of the system i t s e l f . T h i s becomes obvious 

where non r e s i d e n t s are e l i g i b l e to use the d i v i d e n d tax 

c r e d i t . By the way, we f i n d the same d i f f i c u l t y i n West 

Germany. 
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6.2 WITHOLDING TAX 

In a d d i t i o n to any tax which might be l e v i e d upon a 

non-resident under Part I there i s a tax l e v i e d under 

Part XIII I.T.A. which, g e n e r a l l y speaking, i s a tax on 

gross amounts p a i d or c r e d i t e d by Canadians to 

no n - r e s i d e n t s , a r i s i n g from investments and from sources 

other than p e r s o n a l employment or the c a r r y i n g on of 

b u s i n e s s . 2 4 6 The tax i s r e q u i r e d to be w i t h e l d at source 

by the Canadian payor from the gross amounts p a i d or 

c r e d i t e d , without.deductions of expenses, i f any, and i s 

to be r e m i t t e d to the Receiver General of Canada as 

pro v i d e d i n sec. 215 I.T.A.. 2 4 7 

The g e n e r a l r a t e of w i t h o l d i n g tax i n Canada i s 

2 5 % . 2 4 8 In most double tax conventions i t i s reduced to 

1 5 % 2 4 9 or even 1 0 % . 2 5 0 

Subject to w i t h o l d i n g tax a r e : management f e e s , 2 5 1 

i n t e r e s t s , 2 5 2 e s t a t e or t r u s t i n c o m e , 2 5 3 r e n t s , 

r o y a l t i e s , 2 5 4 timber r o y a l t i e s , 2 5 5 a l i m o n y , 2 5 6 patronage 

d i v i d e n d s , 2 5 7 pension b e n e f i t s , 2 5 8 Canada Pension Plan 

b e n e f i t s , 2 5 9 r e t i r i n g a l l o w a n c e s , 2 6 0 Supplementary 

Unemployment B e n e f i t Plan payments, 2 6 1 RRSP, 2 6 2 D e f e r r e d 

P r o f i t S h a r i n g Plan p a y m e n t s , 2 6 3 Income Averaging Annuity 

C o n t r a c t p a y m e n t s , 2 6 4 other annuity p a y m e n t s , 2 6 5 

R e g i s t e r e d Home Ownership Savings Plan p a y m e n t s , 2 6 6 

D e f e r r e d Retirement Income Fund p a y m e n t s , 2 6 7 R e g i s t e r e d 

Education Savings Plan p a y m e n t s , 2 6 8 Home I n s u l a t i o n or 

Energy Conversion G r a n t s , 2 6 9 D i v i d e n d s , 2 7 0 and other 
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forms of income as l a i d down i n sec. 212 I.T.A. 

The Income Tax Act allows the payment of i n t e r e s t to 

n o n - r e s i d e n t s f r e e of w i t h o l d i n g tax i n many 

c i r c u m s t a n c e s . 2 7 1 

With r e s p e c t to c o r p o r a t i o n s r e s i d e n t i n Canada, 

there i s g e n e r a l l y no w i t h o l d i n g tax where the payor 

c o r p o r a t i o n i s not o b l i g e d to repay more than 25% of the 

p r i n c i p a l amount of the o b l i g a t i o n w i t h i n f i v e years from 

the date of i s s u e of the o b l i g a t i o n . 2 7 2 T h i s exemption 

was to e x p i r e at the end of 1985, but the 1986 budget 

proposed an e x t e n s i o n of t h i s exemption f o r such debt 

o b l i g a t i o n s i s s u e d before 1989. In a d d i t i o n , an exemption 

from the non-resident w i t h o l d i n g tax i s being p r o v i d e d 

f o r i n t e r e s t p a i d to the Bank f o r I n t e r n a t i o n a l 

S e t t l e m e n t s . 2 7 3 

The o b l i g a t i o n to w i t h o l d the taxes i s imposed on 

a l l those who are going to make payments which are 

s u b j e c t to w i t h o l d i n g tax a c c o r d i n g to Part XIII I.T.A. I 

w i l l g i v e j u s t some examples: tenants have to w i t h o l d tax 

from rent payable to a non-resident l a n d l o r d ; banks have 

to w i t h o l d tax from i n t e r e s t payable to n o n - r e s i d e n t 

customers; customers have to w i t h o l d tax from i n t e r e s t s 

payable to a non-resident bank; c o r p o r a t i o n s have to 

w i t h o l d tax from d i v i d e n d s payable to n o n - r e s i d e n t 

s h a r e h o l d e r s , e t c . Where a person has f a i l e d to w i t h o l d 

taxes, t h a t person i s l i a b l e to pay the tax on behalf of 

the n o n - r e s i d e n t . 2 7 " 
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6.3 EVALUATION 

Both the instrument of prepayment of taxes and w i t h o l d i n g 

tax are t e c h n i c a l instruments to safeguard Revenue Canada 

a g a i n s t non-payment of taxes or, at l e a s t , a g a i n s t 

p o s s i b l e d i f f i c u l t i e s a r i s i n g when taxes are to be 

c o l l e c t e d . In i t s e l f both instruments are necessary to 

prov i d e an equal treatment of r e s i d e n t s and non 

r e s i d e n t s . While a r e s i d e n t has to pay taxes on r e a l 

e s t a t e t r a n s a c t i o n s ( c a p i t a l g a i n s ) , i t i s f a i r to say 

that non r e s i d e n t s should not have an advantage by 

walking away. As f a r as no c a p i t a l g a i n s tax i s to be 

p a i d , e.g. under the p r i n c i p a l r e s i d e n c e e x c e p t i o n , both 

are t r e a t e d the same way too, s i n c e the Department of 

N a t i o n a l Revenue i s to is s u e the s a i d c e r t i f i c a t e without 

any payment f o r non r e s i d e n t s as w e l l . The d i f f e r e n c e 

between r e s i d e n t s and non r e s i d e n t s i n re s p e c t of the tax 

ra t e i s based on the assumption that the non r e s i d e n t has 

to pay at l e a s t a minimum tax i n Canada. On the other 

hand i t i s to be assumed that the non r e s i d e n t i s taxed 

on the b a s i s of h i s world wide income i n h i s home 

countr y . I f those general assumptions w i l l f i t depends on 

the c o u n t r i e s i n v o l v e d as w e l l as on the p e r s o n a l tax 

s i t u a t i o n of the non r e s i d e n t taxpayer. Looking at 

w i t h o l d i n g taxes to be p a i d on r e n t s , a Canadian would 

pay taxes on those rents only i f he makes a p r o f i t . I f he 

runs a l o s s with h i s pr o p e r t y , he would not pay any tax 

on h i s income at a l l . For the non-resident the w i t h o l d i n g 
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tax i s to be c a l c u l a t e d on the gross annual income. 

Th e r e f o r e even 10% of the gross may e f f e c t the 

c a l c u l a t i o n of that p a r t i c u l a r p r o p e r t y a l o t , i f the 

r e n t s do not cover the expenses. Looking at West Germany, 

there i s no c a p i t a l gains tax to be p a i d on the 

d i s p o s i t i o n of r e a l e s t a t e , i f i t i s kept more than two 

y e a r s . 2 7 5 A prepayment of 25% c a p i t a l gains taxes 

t h e r e f o r e would be s i m i l a r a tax burden a Canadian would 

f a c e . 

We a l s o f i n d some strange consequences in t h i s 

c o n t e x t . L e t ' s take an example: 

An i n v e s t o r l i k e s to take up a loan i n Germany to f i n a n c e 

an investment i n Canada. His i n t e r e s t payment to the bank 

i s s u b j e c t to w i t h o l d i n g tax of 25% a c c o r d i n g to sec. 

212(1)(b) I.T.A. or 15% a c c o r d i n g to A r t . 11(2) of the 

Canadian-German Double Tax a t i o n Convention, r e s p e c t i v e l y . 

T h i s a p p l i e s to loans given by any bank being a l e g a l 

e n t i t y o u t s i d e of Canada. If we take the Royal Bank A G 2 7 6 

i n F r a n k f u r t / M a i n , West Germany, f i n a n c i n g an investment 

i n Canada, i n t e r e s t payments from Canada to the bank 

would be s u b j e c t to 15% w i t h o l d i n g tax. I n t e r e s t payments 

fo r a loan given f o r the same amount by the Canadian 

I m p e r i a l Bank of Commerce, F r a n k f u r t / M a i n , which i s only 

a branch of the Canadian banking c o r p o r a t i o n and not a 

s u b s i d i a r y , would not be s u b j e c t to any w i t h o l d i n g tax. 

Since the f i n a n c i n g bank has to i n c l u d e the w i t h o l d i n g 

tax on i n t e r e s t s i n i t s c a l c u l a t i o n , loans given by 
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s u b s i d i a r i e s of Canadian banks abroad f o r investments i n 

Canada have to be more expensive than loans given by 

branches of Canadian banks a b r o a d . 2 7 7 Consequently, 

whenever a branch of a Canadian bank abroad would change 

i n t o a s u b s i d i a r y , 2 7 8 the loans f o r investments i n Canada 

would.be more expensive than b e f o r e . However, under 

c e r t a i n circumstances i t i s p o s s i b l e to o b t a i n a 

c e r t i f i c a t e of exemption from the M i n i s t e r of N a t i o n a l 

Revenue a c c o r d i n g to sec. 212(14) I.T.A.. 2 7 9 

I don't know the reasons f o r t h i s . One reason seems 

to be that f o r e i g n c r e d i t o r s should pay taxes on 

i n t e r e s t s d e r i v e d from Canada as domestic one have to do 

too. As a p r i n c i p l e t h i s i s not a bad idea, s i n c e a 

f o r e i g n bank doing f i n a n c i n g i n Canada by g i v i n g loans 

from o u t s i d e Canada would not be s u b j e c t to Canadian tax 

at a l l . On the other hand, any w i t h o l d i n g tax on 

i n t e r e s t s to be p a i d by Canadians f o r loans taken abroad 

i s t e c h n i c a l l y imposed on Canadians and not on the 

f o r e i g n c r e d i t o r . T h e r e f o r e one would ask f o r the o v e r a l l 

b e n e f i t f o r Canada r e s u l t i n g out of t h i s p r o v i s i o n . I t 

c o u l d be to promote business f o r Canadian banks and, by 

imposing w i t h o l d i n g tax on i n t e r e s t s to be p a i d abroad, 

g i v i n g i n c e n t i v e s to get f i n a n c i n g through one of the 

Canadian banks. In t h i s case the p r o v i s i o n would be 

" l e g i t i m a t e " i n terms of p r o t e c t i o n of the Canadian 

banks. Assuming,that s u b s i d i a r i e s of Canadian companies 

are supposed t o r e p a t r i a t e t h e i r p r o f i t s (as one of the 

http://would.be
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reasons f o r a d i f f e r e n t tax treatment f o r f o r e i g n 

i n v e s t o r s i n Canada was ought to be), i t i s s t i l l 

s u r p r i s i n g to e x p l a i n the d i f f e r e n t tax treatment of 

i n t e r e s t s f o r loans given by Canadian banks abroad, 

depending upon t h e i r l e g a l • s e t - u p . Taking the p o l i t i c a l 

reason of promotion and p r o t e c t i o n af Canadian banks as 

g i v e n , the p r o v i s i o n should exempt loans from any branch 

and any s u b s i d i a r y of a Canadian bank abroad from being 

s u b j e c t to w i t h o l d i n g tax. On the other hand, i f t h i s 

reason does not j u s t i f y the p r o v i s i o n , and the main 

reason i s to be seen as s a f e g u a r d i n g an equal t a x a t i o n of 

domestic loans and of i n t e r n a t i o n a l ones, a w i t h o l d i n g 

r a t e of 10% to 25% on i n t e r e s t s seems to high. Let us 

look at the t a x a t i o n of i n t e r e s t s f o r domestic l o a n s : I f 

one of the "Big F i v e " charges i n t e r e s t s , they are l i k e l y 

to r e f i n a n c e i t . In t h e i r o v e r a l l tax burden they w i l l 

have to pay taxes on the p r o f i t d e r i v e d from that l o a n . 

The same idea should be implemented f o r i n t e r n a t i o n a l 

loans given by banks abroad and, s i n c e the gross up 

between r e f i n a n c i n g and the r a t e f o r the loan i s u n l i k e l y 

to be 10% to 25%, but something between 1/4 and 1 

l i b o r , 2 8 0 the w i t h o l d i n g tax f o r those loans should be 

a d j u s t e d a c c o r d i n g l y . 

On the other hand, comparing the tax treatment of 

r e s i d e n t s ' i n t e r e s t income with that of non r e s i d e n t s , 

the r e s i d e n t s would have to pay a tax r a t e a c c o r d i n g to 

the p r o g e s s i v e r a t e s t r u c t u r e , while the non r e s i d e n t s 



75 

are paying between 10% and 2 5 % . 2 8 1 For Germans having 

bank accounts i n Canada the r a t e would be 15% a c c o r d i n g 

to A r t . 11(2) of the Canadian-German Double Tax  

Convent i o n . In t h i s case, even i f the f o r e i g n i n t e r e s t s 

are i n c l u d e d i n the domestic tax c a l c u l a t i o n , the German 

taxpayer would have to pay o n l y a r e l a t i v e l y small "gross 

up" on top of h i s other german taxes because of the 

german system of the " P r o g r e s s i o n s v o r b e h a l t . " Given the 

h i g h e s t tax bracket i n Germany, as a r e s u l t he would be 

b e t t e r o f f d e r i v i n g i n t e r s t s from Canada and paying 

w i t h o l d i n g tax there as w e l l as i n c l u d i n g those i n t e r e s t s 

and the w i t h o l d i n g tax i n h i s german income tax r e t u r n 

than d e r i v i n g the same amount from German sources. 2 8 2 

6.4 ELECTION OF FILING A RETURN 

In c e r t a i n circumstances, the most important case being 

income from r e a l e s t a t e ( r e n t a l income), a non-resident 

may e l e c t to f i l e an income tax r e t u r n 2 8 3 and pay tax 

under Part I I.T.A. i n s t e a d of under Part XIII I.T.A. The 

tax i s c a l c u l a t e d as i f the taxpayer were a r e s i d e n t but 

without e f f e c t i n g h i s l i a b i l i t y f o r tax otherwise payable 

under Part I I.T.A. 2 8 4 In t h i s case a non-resident may be 

b e t t e r o f f i n terms of t a x e s : 

As a g e n e r a l r u l e i t i s cheaper f o r a non-resident 

to pay Part I tax than Part XIII tax, because the 25% 

w i t h o l d i n g tax i s c a l c u l a t e d on the gross payments or 

c r e d i t s without deductions f o r e x p e n s e s , 2 8 5 whereas Part 
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I tax i s c a l c u l a t e d on p r o f i t s or net e a r n i n g s . 2 8 6 

I f a non-resident e l e c t s to pay taxes under Part I 

by f i l i n g a r e t u r n 2 8 7 the taxes w i l l be c a l c u l a t e d by the 

department. W i t h o l d i n g taxes a l r e a d y p a i d are to be 

con s i d e r e d . The taxpayer w i l l r e c e i v e a refund i f too 

much tax has been w i t h e l d or prepayed. So, depending on 

the tax s i t u a t i o n a non r e s i d e n t may be b e t t e r o f f by 

f i l i n g a Canadian income tax r e t u r n or by l e a v i n g i t . In 

most cases, where non r e s i d e n t taxpayers are d e r i v i n g 

rents from Canada, they are b e t t e r o f f by f i l i n g a 

r e t u r n . 

But c o n t r a r y to the t a x a t i o n of r e s i d e n t s , 

non-residents are not allowed to c a r r y l o s s e s forward or 

b a c k w a r d . 2 8 8 

About the reasons being I can j u s t guess that as a 

kind of tax p o l i c y Revenue Canada does not l i k e to 

financ e low e q u i t y r e a l e s t a t e h o l d i n g s as w e l l as other 

investments of the same k i n d . 

The aspect one might be concerned about would be 

that non r e s i d e n t s t r y to b u i l d up an investment by 

saving Canadian taxes. But l o o k i n g at the s i t u a t i o n of 

r e s i d e n t s , one would not have any d i f f i c u l t y to al l o w to 

c a r r y l o s s e s forward and backward. So the only reason f o r 

t h i s d i s t i n c t i o n I can guess might be the e x p e c t a t i o n 

that non r e s i d e n t s are to be producing l o s s e s i n t h e i r 

books, e s c p e c i a l l y by d e p r e c i a t i o n , while there i s s t i l l 

some economic advantage f o r them, whereas r e s i d e n t s 
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"deserve" t h i s kind of tax r e l i e f . T herefore t h i s 

d i s t i n c t i o n i s " i l l i g i t i m a t e " i n the terms d e s c r i b e d 

be f o r e . 

6.5 CONCLUSION 

In the o v e r a l l scheme the instruments of prepayment of 

taxes as w e l l as the instrument of w i t h o l d i n g tax as they 

are set up i n the I.T.A. f i t a need r e s u l t i n g out of 

t e c h n i c a l d i f f i c u l t i e s whenever non r e s i d e n t s are s u b j e c t 

to Canadian t a x a t i o n . Since non r e s i d e n t s are e l i g i b l e 

f i l i n g a r e t u r n , i n g e n e r a l they are not i n a worse 

p o s i t i o n than r e s i d e n t s . They are even b e t t e r o f f 

sometimes, because they can use the low r a t e of 

w i t h o l d i n g tax (compared with the Canadian 50% bracket 

and the German 56% bracket) to reduce t h e i r o v e r a l l tax 

burden. However, there are circumstances where i t i s hard 

to understand a d i f f e r e n t treatment as p o i n t e d out i n 

connection with i n t e r n a t i o n a l loans and, as I showed, 

there are no reasons j u s t i f y i n g i t . There i s a l s o the 

p r o v i s i o n not a l l o w i n g to c a r r y l o s s e s forward or 

backward f o r non r e s i d e n t s . T h i s p r o v i s i o n i s not 

j u s t i f i e d e i t h e r . 



7. NON-CANADIAN CONTROLLED COMPANIES 

There i s a d i f f e r e n c e between Canadian and 

non-Canadian c o n t r o l l e d companies i n the Canadian Income  

Tax A c t . A non-Canadian c o n t r o l l e d c o r p o r a t i o n i s d e f i n e d 

i n sec. 125(7)(b) I.T.A. 2 8 9 as a c o r p o r a t i o n where the 

m a j o r i t y of shares i s owned by n o n - r e s i d e n t s . T h e r e f o r e a 

50:50 ownership between r e s i d e n t s and n o n - r e s i d e n t s means 

that there i s s t i l l a Canadian c o n t r o l l e d p r i v a t e company 

(CCPC), wheras a 49:51 ownership i n favour of 

non- r e s i d e n t s makes the company a non-Canadian c o n t r o l l e d 

p r i v a t e company (NCCPC). Canadian and non-Canadian-

c o n t r o l l e d companies are t r e a t e d d i f f e r e n t l y i n the 

f o l l o w i n g areas of t a x a t i o n . 

7. 1 INTERCORPORATE DIVIDENDS 

I n t e r c o r p o r a t e d i v i d e n d s between Canadian c o r p o r a t i o n s 

are t a x f r e e . 2 9 0 So i t i s common to see a flowthrough of 

d i v i d e n d payments between companies and no negative tax 

consequences are t r i g g e r e d . In the r e s u l t t h i s a l l o w s a 

tax d e f e r r a l up to the time when the d i v i d e n d s are 

e x t r a c t e d from the company. For companies, which are 

c o n t r o l l e d by n o n - r e s i d e n t s , no i n t e r c o r p o r a t e d i v i d e n d s 

can be p a i d t a x f r e e and there i s no way of tax d e f e r r a l 

by paying d i v i d e n d s out to the non-Canadian c o n t r o l l e d 

company. The same s i t u a t i o n i s given f o r i n t e r c o r p o r a t e 

d i v i d e n d s to be p a i d by a Canadian company to a f o r e i g n 

company. The reason f o r the d i s t i n c t i o n between the 
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t a x a t i o n of i n t e r c o r p o r a t e d i v i d e n d s between Canadian and 

f o r e i g n companies i s obvious, s i n c e d i v i d e n d payments to 

a f o r e i g n c o r p o r a t i o n do not have any p o s i t i v e impact on 

investment i n Canada and the f i n a n c i a l s i t u a t i o n of no 

Canadian c o r p o r a t i o n i s improved. T h e r e f o r e t h e r e i s no 

reason to give a tax d e f e r r a l on those d i v i d e n d s . A 

reason f o r the d i s t i n c t i o n between Canadian c o n t r o l l e d 

and non-Canadian c o n t r o l l e d c o r p o r a t i o n s i s not that easy 

to see, s i n c e both c o r p o r a t i o n s are i n c o r p o r a t e d i n 

Canada, have the c e n t r e of t h e i r management and c o n t r o l 

i n Canada and the tax d e f e r r a l by a l l o w i n g t a x f r e e 

i n t e r c o r p o r a t e d i v i d e n d s does a c t u a l l y improve the 

f i n a n c i a l s i t u a t i o n of those companies i n Canada. 

7.2 SMALL BUSINESS 

Only the Canadian c o n t r o l l e d companies are e l i g i b l e f o r a 

f a v o u r a b l e tax treatment such as the small b u s i n e s s 

a b a t e m e n t . 2 9 1 In g e n e r a l terms the small business 

abatement e f f e c t s the f i r s t $200,000 of net income from a 

Canadian c o n t r o l l e d p r i v a t e company, c a r r y i n g on an 

a c t i v e business as s p e c i f i e d i n sec. 125 I.T.A., reducing 

the tax on t h i s amount to about 2 5 % . 2 9 2 

T h i s f a v o u r a b l e tax treatment was r e s t r i c t e d to 

" a c t i v e " b u s i n e s s e s only before January 1, 1985. There 

was a l s o an o v e r a l l l i m i t of Can $1,000,000 accumulated 

p r o f i t s i n order to l i m i t tax b e n e f i t s to s m a l l 

companies. The p o l i c y was to h e l p them b u i l d up t h e i r 
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b u s i n e s s , and the accumulative c a p i t a l account was to 

implement a f i x e d l i m i t f o r those hidden s u b s i d i e s . Over 

the years a l l kinds of p r o f e s s i o n a l s , e s p e c i a l l y lawyers, 

CA's, p h y s i c i a n s and other s e l f employed persons not 

c a r r y i n g out an a c t i v e business, s t a r t e d to set up 

management companies p r o v i d i n g them with some kind of 

s e c r e t a r i a l s e r v i c e s e t c . i n order to q u a l i f y f o r the tax 

b e n e f i t s under the small business abatement. Even people 

d e a l i n g i n r e a l e s t a t e c o u l d s p l i t t h e i r income i n t o 

t h e i r "normal" income which was taxed at the normal r a t e 

and up to Can $200,000 r e s u l t i n g out of an a c t i v e 

b u s i n e s s , set up i n the manner that I j u s t e x p l a i n e d , 

were taxed o n l y with h a l f the r a t e . On an income range of 

t o t a l Can $300,000 p.a. t h e r e f o r e the f i r s t Can $200,000 

were taxed i n B.C. only with now 27%, and only f o r the 

remaining Can $ 100,000 the top marginal r a t e of now 50% 

were a p p l i e d . Only the accumulative c a p i t a l account was 

l i m i t i n g t h i s scheme, but the c a l c u l a t i o n was r a t h e r time 

consuming, not c l e a r i n p r a c t i c e and f o r r e a l small 

businesses which never made much p r o f i t i t was questioned 

i f i t was a p p r o p r i a t e at a l l . To make a long s t o r y s h o r t , 

in the 1985 budget the Canadian government gave up on the 

formal r e s t r i c t i o n of the abatement, which never worked, 

and s i n c e January 1, 1985 almost everybody i s e l i g i b l e 

f o r the s m a l l b u s i n e s s abatement i f he r e c e i v e s income 

from a Canadian c o n t r o l l e d p r i v a t e company. The 

accumulative c a p i t a l account was dropped, and thousands 
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of medical i n c o r p o r a t i o n s of p h y s i c i a n s , surgeons, 

d e n t i s t s took p l a c e i n 1985 i n order to q u a l i f y f o r the 

abatement. Now we f i n d , that people who are u s u a l l y 

t a x a b l e at the top marginal r a t e , are r e c e i v i n g tax 

b e n e f i t s and are only taxed at h a l f the r a t e f o r the 

f i r s t Can $200,000 each year. So the o b j e c t i v e of the 

small business abatement to all o w growth f o r s m a l l 

Canadian businesses changed to a gene r a l tax b e n e f i t f o r 

the f i r s t Can $200,000 p.a., i f there i s any chance to 

i n c o r p o r a t e . 2 9 3 And i f there are chances to get some 

f a m i l i y members i n v o l v e d i n the company, t h i s f a v o u r a b l e 

tax r a t e might be a p p l i e d f o r Can $400,000 , Can $600,000 

or even higher amounts every year f o r a f a m i l y u n i t . In 

order to keep up the idea that there should be at l e a s t 

some l i n k between the economic b e n e f i t out of the 

op e r a t i o n and the tax b e n e f i t , some minor r e s t r i c t i o n s 

e x i s t . As an example f o r an investment c o r p o r a t i o n there 

i s only an abatement, i f there are f i v e employees. For 

f u r t h e r d e t a i l s I w i l l r e f e r to sec. 125 and the 

f o l l o w i n g s e c t i o n s I.T.A. 

7.3 THIN CAPITALIZATION 

Under the t h i n c a p i t a l i z a t i o n r u l e s i n t e r e s t payable on 

debts to non-resident shareholders i s d i s a l l o w e d as a 

deduction f o r Canadian tax purposes to the extent that i t 

r e l a t e s to the debt which exceeds three times the 

sha r e h o l d e r s ' e q u i t y of the Canadian company. 2 9" Sec. 
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18(4) I.T.A. r e s t r i c t s the i n t e r e s t expense deduction 

which would otherwise be allowed where the g r e a t e s t 

amount of the debts owing by a c o r p o r a t i o n i n the year to 

' s p e c i f i e d n o n - r e s i d e n t s ' exceeds three times the 

s h a r e h o l d e r s ' e q u i t y . 2 9 5 Such s p e c i f i e d n o n - r e s i d e n t s are 

d e f i n e d to be those p e r s o n s 2 9 6 who are shareholders i n 

the c o r p o r a t i o n and who, e i t h e r alone or with persons 

with whom they do not d e a l at arm's l e n g t h , own at l e a s t 

25% of any c l a s s of the i s s u e d c a p i t a l of the c o r p o r a t i o n 

and other n o n - r e s i d e n t s who do not d e a l at arm's l e n g t h 

with such s h a r e h o l d e r s . T h i s ' t h i n c a p i t a l i z a t i o n ' i s 

l i m i t e d to a p r o h i b i t i o n of deductions of i n t e r e s t and 

does not go f u r t h e r to a s s i m i l a t e p r i n c i p a l repayments to 

d i v i d e n d s . The c a l c u l a t i o n of the i n t e r e s t d i s a l l o w a n c e 

may be expressed by the f o l l o w i n g formula: 

(a/b)c=d 

where: 
a=greatest amount ou t s t a n d i n g to s p e c i f i e d n on-residents 
minus t h r e e times e q u i t y 
b=greatest amount outst a n d i n g to s p e c i f i e d n o n - r e s i d e n t s 
c = i n t e r e s t p a i d or payable on debts owing to 
n o n - r e s i d e n t s 
d = i n t e r e s t d i s a l l o w a n c e 

Only i n t e r e s t bearing debt i s taken i n t o account i n the 

c a l c u l a t i o n of the amount of the i n t e r e s t 

d i s a l l o w a n c e . 2 9 7 
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Speaking f r a n k l y , I do not know the reasons f o r the 

t h i n c a p i t a l i z a t i o n r u l e s . I c o u l d imagine that the 

r e s t r i c t i o n of i n t e r e s t expense d e d u c t i o n was introduced 

i n order to prevent low e q u i t y f i n a n c i n g where " s p e c i f i e d 

n o n - r e s i d e n t s " are shareholders of companies and to 

dis c o u r a g e non-resident s h a r e h o l d e r s from e x t r a c t i n g 

p r o f i t s out of a c o r p o r a t i o n i n terms of i n t e r e s t s 

i n s t e a d i n terms of d i v i d e n d s . Apart from the 

c o n s i d e r a t i o n that c o r p o r a t e f i n a n c i n g by sha r e h o l d e r s ' 

loans does not give as much s e c u r i t y f o r c r e d i t o r s than 

e q u i t y f i n a n c i n g and that i n g e n e r a l there i s a higher 

r i s k of i n s o l v e n c y , o b v i o u s l y income i n form of i n t e r e s t s 

i s a guaranteed r e t u r n f o r the shareholder and t h e r e f o r e 

a chance to e x t r a c t moneys out of the company even i f no 

or low p r o f i t s are made. The shareholder w i l l be taxed on 

h i s i n t e r e s t - i n c o m e i n terms of w i t h o l d i n g tax, 2 9 8 

whereas d i v i d e n d s would be taxed at the company's l e v e l 

as a l l other d i v i d e n d s . To d i s a l l o w the deduction of 

i n t e r e s t s h i t s the company, the w i t h o l d i n g tax e f f e c t s 

the s h a r e h o l d e r . The reason I might guess f o r 

implementing the t h i n c a p i t a l i z a t i o n r u l e s on top of the 

Part XIII tax i s to b u i l d up d i s i n c e n t i v e s f o r 

non-resident shareholders' l o a n s . Compared to r e s i d e n t 

s h a r e h o l d e r s ' loans the s i t u a t i o n of low e q u i t y f i n a n c i n g 

seems to be the same, as w e l l as the guaranteed r e t u r n . A 

reason f o r the d i s t i n c t i o n might be the assumption that 

n o n - r e s i d e n t i n v e s t o r s always l i k e to e x t r a c t and 
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r e - p a t r i a t e as much money from Canadian companies as they 

c a n . 2 9 9 But even i f they would do so, the w i t h o l d i n g tax 

and the t a x a t i o n of d i v i d e n d s would seem to be 

a p p r o p r i a t e . For an assumption t h a t non-residents are 

l i k e l y to e x t r a c t moneys i n terms of guaranteed i n t e r e s t s 

v o l u n t a r y by pushing (simulated) loans and i n t e r e s t 

payment over an economic sound l i m i t , there i s no 

i n d i c a t i o n . And as I f e e l , n o n-resident i n v e s t o r s as w e l l 

as r e s i d e n t ones are i n t e r e s t e d i n a h e a l t h y p r o f i t of 

the company. As I do not see any other negative 

i n d i c a t i o n s of non-resident s h a r e h o l d e r s ' loans 

c o n t r a s t i n g r e s i d e n t s h a r e h o l d e r s ' loans I do not see 

much of a d i f f e r e n c e f o r the Canadian economy i f they are 

e x t r a c t i n g p r o f i t s by d i v i d e n d s or by i n t e r e s t s . 

7.4 INVESTMENT THROUGH A CORPORATION 

Another issue i s the t a x a t i o n of investment of 

non-Canadian c o n t r o l l e d companies. P r i v a t e c o r p o r a t i o n s 

are s u b j e c t to tax at maximum r a t e on t h e i r worldwide 

"investment income," comprising non-dividend p r o p e r t y 

income and taxable c a p i t a l g a i n s . But then, under sec. 

129 I.T.A. one s i x t h of the c o r p o r a t i o n ' s Canadian 

investment i n c o m e 3 0 0 i s refunded to the c o r p o r a t i o n when 

i t pays taxable d i v i d e n d s . The same goes f o r f o r e i g n 

investment i n c o m e . 3 0 1 

P r i o r to 1980, a l l p r i v a t e c o r p o r a t i o n s were 

e n t i t l e d to the refundable tax i n resp e c t of t h e i r 
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investment income. A f i r s t l i m i t a t i o n was introduced i n 

October of 1973, whereby c o r p o r a t i o n s other than 

C a n a d i a n - c o n t r o l l e d - p r i v a t e c o r p o r a t i o n s were denied any 

refundable tax i n r e s p e c t of income from r e a l p r o p e r t y 

f o r t a x a t i o n years commenced a f t e r 1979. F i n a l l y as a 

r e s u l t of the November 12, 1981 budget, for t a x a t i o n 

years commenced a f t e r that date, investment income no 

longer "earns" refundable tax u n l e s s the c o r p o r a t i o n was 

a C a n a d i a n - c o n t r o l l e d - p r i v a t e c o r p o r a t i o n throughout the 

r e l e v a n t t a x a t i o n year. 

Assuming a c o r p o r a t e tax r a t e of 50%, t h i s 

l i m i t a t i o n had the e f f e c t of i n c r e a s i n g the Canadian 

e f f e c t i v e c o r p o r a t e tax r a t e from 33-1/3% to 50%. In 

a d d i t i o n , the Canadian w i t h o l d i n g tax a p p l i e s upon the 

d i s t r i b u t i o n of the c o r p o r a t i o n ' s a f t e r - t a x income to i t s 

non-resident s h a r e h o l d e r s i n the form of taxable 

d i v i d e n d s . Thus, the amendment has e f f e c t i v e l y i n c r e a s e d 

the o v e r a l l Canadian r a t e of tax on investment income 

from 50% to 62.5% i n the absence of any tax t r e a t y , 3 0 2 

and from 43-1/3% to 57.5% i n s i t u a t i o n s where a t r e a t y 

reduces the w i t h o l d i n g tax to 15%. 

For example, these r a t e s apply with respect to the 

net r e n t a l income from Canadian r e a l e s t a t e which a 

non-resident holds through a Canadian c o r p o r a t i o n . By 

c o n t r a s t , i f the non-resident h o l d s the property d i r e c t l y 

and e l e c t s to pay tax i n Canada on h i s net r e n t a l income 

pursuant to sec. 216 I.T.A., the Canadian tax i s o n l y 46% 
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i n the case of a c o r p o r a t i o n , and a maximum of 50% i n the 
case of an i n d i v i d u a l . 3 0 3 

Each p r i v a t e c o r p o r a t i o n has a " c a p i t a l d i v i d e n d 
account" to which i s c r e d i t e d the other (non-taxable) 
one-half of c a p i t a l gains r e a l i z e d by i t . The p r i v a t e 
c o r p o r a t i o n may then, upon making the appropriate 
e l e c t i o n , declare and pay a " c a p i t a l d i v i d e n d " from such 
account. C a p i t a l dividends are not included i n the income 
of a resident Canadian shareholder and are t h e r e f o r e not 
subject to tax. However, non-resident shareholders 
r e c e i v i n g a c a p i t a l d i v i d e n d are l i a b l e for w i t h o l d i n g 
tax thereon, j u s t as for taxable dividends. 

I f i n s t e a d , the non-resident were to use a Canadian 
p r i v a t e c o r p o r a t i o n to hold the property, taxable c a p i t a l 
gains r e a l i z e d by that c o r p o r a t i o n would be t r e a t e d as 
investment income. Not only would he s u f f e r Canadian tax 
at higher rates on such taxable c a p i t a l g a i n s , 3 0 " but he 
would a l s o become l i a b l e to the Canadian w i t h o l d i n g tax 
of 25% or 15%, r e s p e c t i v e l y , upon the d i s t r i b u t i o n of the 
non-taxable one-half of the c a p i t a l gains by way of 
d i v i d e n d s . In the absence of any t r e a t y , the o v e r a l l 
Canadian tax burden now i s 43.75% of the t o t a l c a p i t a l 
g a i n . 3 0 5 Where there i s a t r e a t y rate of 15% on 
d i v i d e n d s , the o v e r a l l Canadian tax burden becomes 36.25% 
of the c a p i t a l g a i n . 3 0 6 
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7.5 OIL AND GAS 
As I pointed out before, e s p e c i a l l y i n the area of 
t a x a t i o n for o i l and gas companies the Canadian 
government t r i e d to give i n c e n t i v e s for Canadians. 
Therefore numereous tax b e n e f i t s , e s p e c i a l l y i n the form 
of w r i t e o f f s , are granted f o r Canadian and Canadian 
c o n t r o l l e d o i l and gas c o r p o r a t i o n s , e x p l o r a t i o n w e l l s 
and d r i l l i n g undertakings. I t would be to f a r for the 
purpose of t h i s t h e s i s to go i n t o the t e c h n i c a l d e t a i l s , 
and whoever i s i n t e r e s t e d might look them up i n the 
I.T.A. Here i t i s enough to see the concept of t a x a t i o n 
p o l i c y for o i l and gas, and to r e a l i z e the economical and 
p o l i t i c a l background as I explained i t for t h i s area of 
the Canadian economy. 3 0 7 

7.6 EVALUATION OF THE TAXATION OF NON-CANADIAN CONTROLLED  
COMPANIES 

In order to evaluate the t a x a t i o n of non-Canadian 
c o n t r o l l e d companies I would l i k e to r e f e r to the 
d i f f e r e n t areas of t a x a t i o n mentioned above and to 
compare the circumstances for Canadian and non-Canadian 
c o n t r o l l e d companies. As we could see there i s a t o t a l l y 
d i f f e r e n t s i t u a t i o n f o r i n t e r c o r p o r a t e dividends flowing 
between Canadian companies compared to the payment of 
dividends from a Canadian to a f o r e i g n c o r p o r a t i o n . In 
the f i r s t case the moneys remain i n Canada and a Canadian 
co r p o r a t i o n i s given some tax d e f e r r a l i n order to 
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improve the f i n a n c i a l s i t u a t i o n . I n the second case the 

moneys are p a i d abroad and do not have any p o s i t i v e 

stimulus on investment i n Canada. Therefore i t i s 

l e g i t i m a t e to t r e a t both cases d i f f e r e n t i n t a x a t i o n . 

Comparing i n t e r c o r p o r a t e d i v i d e n d payments between 

Canadian and non Canadian c o n t r o l l e d companies there i s 

no d i f f e r e n c e , s i n c e i n both of those cases the tax 

d e f e r r a l i s advantageous f o r a Canadian company and a 

p o s i t i v e impact w i l l be achieved on the f i n a n c i a l 

s i t u a t i o n , a l l o w i n g to s t i m u l a t e business a c t i v i t y . For 

the purpose of i n t e r c o r p o r a t e d i v i d e n d t a x a t i o n , to a l l o w 

a tax d e f e r r a l f o r Canadian companies and to improve 

t h e i r f i n a n c i a l s i t u a t i o n , i t does not make a d i f f e r e n c e 

i f the Canadian company i s a c t u a l l y c o n t r o l l e d by 

Canadians or not. T h e r e f o r e the d i s t i n c t i o n i n t a x a t i o n 

of i n t e r c o r p o r a t e d i v i d e n d s f o r Canadian and non-Canadian 

c o n t r o l l e d companies i s not j u s t i f i e d and the 

d i s c r i m i n a t i o n of non-Canadian c o n t r o l l e d companies i s 

i l l i g i t i m a t e . 

For a d i f f e r e n t treatment of Canadian and 

non-Canadian companies i n the area of small b u s i n e s s e s 

there were sound reasons when the p r o v i s i o n s were 

implemented. Over the years the t a x a t i o n p o l i c y f o r s m a l l 

businesses i n c l u d e d not only low bracket and low income 

businesses, but the s m a l l business abatement was changed 

towards a tax s h e l t e r f o r the f i r s t Can $200,000 p.a. f o r 

almost everybody. Even i f the s i t u a t i o n f o r Canadian 
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c o n t r o l l e d c o m p a n i e s was somehow d i f f e r e n t some y e a r s 

a g o , now i t i s n o t d i f f e r e n t t o t h e s i t u a t i o n o f 

n o n - C a n a d i a n c o n t r o l l e d c o m p a n i e s . T h e r e f o r e i t i s n o t 

l o n g e r j u s t i f i e d t o r e s t r i c t t h e s m a l l b u s i n e s s a b a t e m e n t 

o n l y t o C a n a d i a n c o n t r o l l e d p r i v a t e c o m p a n i e s . 

R e f e r r i n g t o t h e t h i n c a p i t a l i z a t i o n r u l e s t h e 

f a c t u a l c i r c u m s t a n c e s o f l o w e q u i t y f i n a n c i n g a n d t h e 

d e d u c t i o n o f s h a r e h o l d e r s ' l o a n i n t e r e s t s a r e t h e same 

f o r C a n a d i a n a nd n o n - C a n a d i a n c o n t r o l l e d c o m p a n i e s . S i n c e 

t h e payment o f i n t e r e s t s t o n o n - r e s i d e n t s h a r e h o l d e r s i s 

s u b j e c t t o w i t h o l d i n g t a x a n d t h e payment o f t h o s e t a x e s 

i s g u a r a t e e d , t h e r e i s no r e a s o n t o l i m i t n o n - r e s i d e n t 

s h a r e h o l d e r s ' l o a n i n t e r e s t d e d u c t i o n on t o p o f i t . 

T h e r e f o r e t h e t h i n c a p i t a l i z a t i o n r u l e s a r e 

d i s c r i m i n a t i n g n o n - r e s i d e n t s h a r e h o l d e r s ' l o a n s a n d 

e f f e c t n o n - C a n a d i a n c o n t r o l l e d c o m p a n i e s w i t h o u t a 

l e g i t i m a t e r e a s o n . 

I f i n v e s t m e n t s a r e u n d e r t a k e n by n o n - r e s i d e n t s 

t h r o u g h a C a n a d i a n c o r p o r a t i o n , d i s a d v a n t a g e s a c c u m u l a t e 

t o a mounts w h i c h work o u t a s an i n c r e a s e o f t a x a r o u n d 

1/3, w h e r a s i t d o e s n o t make a m a j o r d i f f e r e n c e f o r 

r e s i d e n t s . T h i s n e g a t i v e i m p a c t c a n be e x p l a i n e d by t h e 

s y s t e m o f t h e d i v i d e n d t a x c r e d i t i n r e s p e c t t o 

n o n - r e s i d e n t s up t o a c e r t a i n d e g r e e , by t h e t r i g g e r f o r 

w i t h o l d i n g t a x up t o a n o t h e r d e g r e e , b u t t o some d e g r e e 

by r e s e n t m e n t a g a i n s t f o r e i g n i n v e s t m e n t . I t i s 

a p p r o p r i a t e t o a d j u s t t h o s e r u l e s , l e a v i n g no d i f f e r e n t 
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treatment other than the ones which are necessary because 

of t e c h n i c a l reasons as d e s c r i b e d i n chapter 4 and 5. 

In the area of o i l and gas the Canadian government 

implemented government a i d i n t o the tax law, g i v i n g 

s u b s i d i e s to Canadian o i l and gas companies and to 

promote e x p l o r a t i o n and e x p l o i t a t i o n of n a t u r a l 

r e s o u r c e s . To r e s t r i c t s u b s i d i e s to domestic companies i s 

one of the common p r i n c i p l e s of economic p o l i c y i n every 

country. Here the tax b e n e f i t s are not r e s t r i c t e d o n l y to 

Canadian c o r p o r a t i o n s , but to Canadian c o n t r o l l e d 

c o r p o r a t i o n s . Looking at t h i s d i s t i n c t i o n , i t might be 

d o u b t f u l what the reasons f o r the d i s t i n c t i o n are and i f 

they j u s t i f y a d i f f e r e n t set of r u l e s i n tax law..As we 

saw b e f o r e , the p r i n c i p l e of n o n - d i s c r i m i n a t i o n i n tax 

law does not allow a d i f f e r e n t treatment of companies 

only because of the reasons that the s h a r e h o l d e r s are 

n o n - r e s i d e n t s . A l i m i t a t i o n of tax b e n e f i t s to Canadian 

c o n t r o l l e d companies i n the area of o i l and gas which i s 

i n the same f a c t u a l s i t u a t i o n as a non-Canadian 

c o n t r o l l e d o i l and gas company i s not based on a reason 

other than d i s c r i m i n a t i o n . T h e r e f o r e i t i s 

i l l i g i t i m a t e . 3 0 8 

I t i s t h e r e f o r e concluded that the d i s c r i m i n a t i n g 

t a x a t i o n of non-Canadian c o n t r o l l e d companies i s 

i l l i g i t i m a t e , i f there are not d i f f e r e n t c i r c u m s t a n c e s 

a l l o w i n g f o r d i f f e r e n t tax treatment i n a p a r t i c u l a r 

case. 



8. NON-RESIDENT-OWNED INVESTMENT CORPORATION 

A non-resident-owned investment c o r p o r a t i o n (NRO) i s 

d e f i n e d i n sec. 248(1), I33(8)(d) I.T.A. as a c o r p o r a t i o n 

which f u l f i l l s the f o l l o w i n g requirements: 

I t has to be i n c o r p o r a t e d i n Canada, 

must have been an NRO c o n t i n u o u s l y from June 18, 1971 

or, i f i n c o r p o r a t e d l a t e r , from i t s i n c o r p o r a t i o n 

u n t i l the end of the r e l e v a n t t a x a t i o n year and 

must have made an e l e c t i o n as a NRO. 

A l l i s s u e d shares, a l l debentures, and other funded 

indebtedness must be b e n e f i c i a l l y owned by 

n o n - r e s i d e n t s , by t r u s t e e s f o r the b e n e f i t of 

n o n - r e s i d e n t persons or t h e i r unborn i s s u e s , or owned 

by a NRO. 

The income of a NRO may only d e r i v e from the 

ownership of or t r a d i n g or d e a l i n g i n bonds, shares, 

debentures, mortgages, b i l l , or notes; l e n d i n g money, 

r e n t s , h i r e of c h a t t e l s , c h a r t e r p a r t y fees or 

renumerations, a n n u i t i e s , r o y a l t i e s , but only up to 

the maximum of 10% of the t o t a l gross revenue; 

i n t e r e s t s or d i v i d e n d s ; e s t a t e s or t r u s t s , or 

d i s p o s i t i o n of c a p i t a l p r o p e r t y . 

A c c o r d i n g to sec. 134 I.T.A. a NRO i s deemed not to 

be a Canadian or p r i v a t e c o r p o r a t i o n . 

G e n e r a l l y , an NRO pays a 25% r a t e of tax. T h i s tax 

i s refunded to the NRO when i t pays d i v i d e n d s and the 

d i v i d e n d s i n t u r n are s u b j e c t to w i t h o l d i n g tax under 

91 
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Part XIII I.T.A. If the r e c i p i e n t of the d i v i d e n d s i s 

r e s i d e n t i n a t r e a t y country, the w i t h o l d i n g tax on the 

d i v i d e n d s w i l l be reduced to the t r e a t y r a t e , g e n e r a l l y 

15%. In these circumstances, u n l e s s an NRO's income i s 

d i s t r i b u t e d i n the year i t i s earned by way of d i v i d e n d s , 

the r e s u l t i s an immediate 25% tax r a t e on types of 

income ( i . e . , i n t e r e s t , r e n t a l s , r o y a l t i e s , d i v i d e n d s ) 

which, i f p a i d d i r e c t l y to the non-resident shareholder 

of the NRO, would be s u b j e c t to a lower r a t e of Canadian 

tax. 

One of the purposes of non-resident-owned investment 

c o r p o r a t i o n s should be to o f f e r an a c c e p t a b l e degree of 

tax n e u t r a l i t y t o a non-resident wishing to h o l d 

investments through a Canadian c o r p o r a t i o n as compared to 

h o l d i n g those investments d i r e c t l y . Under sec. 212(1)(b) 

I.T.A., a non-resident may r e c e i v e c e r t a i n i n t e r e s t 

payments f r e e of Canadian w i t h o l d i n g tax. I f such 

i n t e r e s t payments are r e c e i v e d by an NRO, they are 

s u b j e c t to a 25% tax. 

A n o n - r e s i d e n t i s not s u b j e c t to tax, i n t e r a l i a , on 

c a p i t a l g a i n s r e a l i z e d with respect to c a p i t a l p r o p e r t y 

not s i t u a t e d i n Canada. S i m i l a r l y , an NRO i s not s u b j e c t 

to tax on such c a p i t a l g a i n s . However, d i s t r i b u t i o n of 

such c a p i t a l gains by an NRO by way of d i v i d e n d s r e s u l t s 

i n Canadian w i t h o l d i n g t a x . 3 0 9 

T h e r e f o r e non-resident-owned investment c o r p o r a t i o n s 

are not a u s e f u l v e h i c l e f o r investment and are not o f t e n 
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used. S i n c e the concept of t a x a t i o n of non-resident owned 

investment c o r p o r a t i o n s was planned to o f f e r an 

a c c e p t a b l e degree of tax n e u t r a l i t y and as a tax 

n e u t r a l i t y as f o r C a n a d i a n - c o n t r o l l e d companies i s not 

a c h i e v e d , 3 1 0 those p r o v i s i o n s j u s t do not f i t the idea 

behind them, we can ne g l e c t them f o r the e v a l u a t i o n of 

l e g i t i m a t e or i l l i g i t i m a t e d i s c r i m i n a t i o n . Saying i t more 

i n d e t a i l , the concept was proper and l e g i t i m a t e because 

i t was intended to implement an equal treatment f o r equal 

c i r c u m s t a n c e s . But as i t i s now, the a c t u a l t a x a t i o n of 

non-resident owned investment c o r p o r a t i o n s i s 

i l l e g i t i m a t e . Implementing the goals of those p r o v i s i o n s 

i n t o a t e c h n i c a l proper l e g i s l a t i o n would f i t the 

i n t e n t i o n of the l e g i s l a t o r and e l i m i n a t e the 

d i s c r i m i n a t i o n . 



9. FOREIGN COMPANIES OPERATING IN CANADA (BRANCH TAX) 

Part XIV I.T.A. p r o v i d e s f o r an a d d i t i o n a l tax on 

c o r p o r a t i o n s , other than Canadian c o r p o r a t i o n s , c a r r y i n g 

on b u s i n e s s i n C a n a d a . 3 1 1 The purpose of sec. 219 I.T.A. 

i s to impose a s p e c i a l tax on the p r o f i t s d e r i v e d by 

non-resident c o r p o r a t i o n s 3 1 2 from the c a r r y i n g on of 

business through a branch i n s t e a d of a s u b s i d i a r y 

c o r p o r a t i o n . The tax so imposed i s roughly e q u i v a l e n t to 

the tax that would be payable under Part XIII I.T.A. i f 

the o p e r a t i o n s i n Canada had been conducted through a 

Canadian s u b s i d i a r y and i f the s u b s i d i a r y had returned 

a l l i t s net p r o f i t s 3 1 3 to i t s parent company abroad in 

the form of d i v i d e n d s . 3 1 " The branch tax i s normally 

thought of i n the context of n o n - r e s i d e n t c o r p o r a t i o n . 

However, Part XIV I.T.A. i s a p p l i c a b l e to a l l 

c o r p o r a t i o n s other than Canadian c o r p o r a t i o n s , and i t may 

t h e r e f o r e apply to some r e s i d e n t c o r p o r a t i o n s . 

S p e c i f i c a l l y , a c o r p o r a t i o n i n c o r p o r a t e d i n a f o r e i g n 

j u r i s d i c t i o n but r e s i d e n t i n Canada c o u l d be l i a b l e f o r 

branch tax i f i t has not been c o n t i n u o u s l y r e s i d e n t i n 

Canada s i n c e June 18, 1 9 7 1 . 3 1 5 The r a t e of tax payable i s 

2 5 % . 3 1 6 

The amount on which the branch tax i s computed 

depends on whether the non-Canadian c o r p o r a t i o n was or 

was not r e s i d e n t i n Canada d u r i n g the y e a r . 3 1 7 

No branch tax under Part XIV I.T.A. i s payable by a 

branch of a c o r p o r a t i o n 3 1 8 which i s i n the t r a n s p o r t a t i o n 

94 
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b u s i n e s s , 3 1 9 i n c o m m u n i c a t i o n s , 3 2 0 i n the mining of 

o r e , 3 2 1 or i s a non-resident insurance company. 3 2 2 

The i n t e n t i o n of the branch tax i s to ensure that 

approximately the same o v e r a l l Canadian tax i s e l i g i b l e 

whether a non-resident c a r r i e s on business i n Canada 

through a Canadian c o r p o r a t i o n or through a Canadian 

b r a n c h . 3 2 3 Since d i v i d e n d s p a i d to shareholders by a 

n o n - r e s i d e n t c o r p o r a t i o n c a r r y i n g on business i n Canada 

are not s u b j e c t to the w i t h o l d i n g tax p r o v i s i o n s of the 

A c t , even though the income from which the d i v i d e n d i s 

p a i d i s earned i n Canada, there would, without f u r t h e r 

tax l i a b i l i t y , be a decided advantage i n c a r r y i n g on 

b u s i n e s s i n Canada by means of a branch r a t h e r than a 

s u b s i d i a r y . T h e r e f o r e , the Act p r o v i d e s that where a 

non-Canadian c o r p o r a t i o n c a r r i e s on business i n Canada, 

i t i s r e q u i r e d to pay a tax of 25% on what may g e n e r a l l y 

be d e s c r i b e d as i t s a f t e r tax t a x a b l e income earned i n 

Canada f o r that t a x a t i o n y e a r . 3 2 " T h i s tax i s i n a d d i t i o n 

to the normal Canadian c o r p o r a t e tax that would be 

payable. The r a t e of branch tax i s normally reduced to 

the same r a t e a p p l i c a b l e to the payment of d i v i d e n d s with 

r e s p e c t to c o r p o r a t i o n s which are r e s i d e n t s of c o u n t r i e s 

with which Canada has entered i n t o a comprehensive tax 

t r e a t y . The e f f e c t of the i m p o s i t i o n of t h i s branch tax, 

t h e r e f o r e , i s to render the t o t a l tax on income earned in 

Canada by a non-Canadian c o r p o r a t i o n approximately the 

same as the tax that would be payable i f that income had 
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been earned by a Canadian c o r p o r a t i o n , tax pa i d thereon 

and then d i s t r i b u t e d by way of d i v i d e n d to the f o r e i g n 

s h a r e h o l d e r . However, by imposing a branch tax on c u r r e n t 

income, whether or not d i s t r i b u t e d back to the head 

o f f i c e , the u t i l i z a t i o n of a Canadian s u b s i d i a r y may be 

more a t t r a c t i v e s i n c e the w i t h o l d i n g tax on the d i v i d e n d 

d i s t r i b u t i o n s can be postponed u n t i l such time as 

d i v i d e n d s are a c t u a l l y p a i d . Since the Canadian branch 

tax i s based on the u n r e a l i s t i c assumption that a l l 

p r o f i t s are going to be cashed out each year, i t i s more 

expensive than the Canadian taxes imposed on Canadian 

s u s i d i a r i e s . 3 2 5 

Another reason, why Canada imposes d i s i n c e n t i v e s f o r 

branches of f o r e i g n companies i s the assumption that 

s u b s i d i a r i e s , i n c o r p o r a t e d i n Canada and t h e r e f o r e being 

a Canadian l e g a l e n t i t y , would be e a s i e r to c o n t r o l . Each 

Canadian company under the CBCA 3 2 6 has to have a m a j o r i t y 

of Canadian c i t i z e n s as d i r e c t o r s . For a B.C. company 3 2 7 

at l e a s t one d i r e c t o r has to be a r e s i d e n t of B . C . 3 2 8 and 

the m a j o r i t y of the d i r e c t o r s s h a l l be persons o r d i n a r i l y 

r e s i d e n t i n C a n a d a . 3 2 9 Even i f i t seems obvious that the 

Canadian i n f l u e n c e i n Canadian s u b s i d i a r i e s would be 

stronger than i n branches of f o r e i g n companies, i n my 

understanding, "Canadian i n f l u e n c e " depends more on the 

f a c t u a l set up than on the l e g a l s t r u c t u r e . The way most 

i n t e r n a t i o n a l companies operate today i s more l i k e l y to 

determine the d e c i s i o n s f o r the whole company by 
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d e c i s i o n s of the c e n t r a l board of the mother company or 

the d i v i s i o n a l h e a d q u a r t e r s . 3 3 0 

Disencouragement of having Canadian branch 

o p e r a t i o n s seems to have worked p r e t t y w e l l as an 

i n c e n t i v e to e s t a b l i s h a Canadian s u b s i d i a r y . S t i l l , 

where the Canadian o p e r a t i o n i s a s a l e s department of a 

f o r e i g n company, we would have to compare the 

disadvantage of the w i t h o l d i n g tax a g a i n s t the advantage 

of the s u b s i d i a r y tax-treatment over the branch 

tax-treatment. 

9.1 EVALUATION OF THE BRANCH TAX 

The o p e r a t i o n of branches of f o r e i g n companies i n Canada 

and i t s l e g a l set up i s based on a set of f a c t s which are 

d i f f e r e n t from any o p e r a t i o n that a Canadian c o r p o r a t i o n 

i s determined by. The Canadian government has to ensure 

that p r o f i t s r e s u l t i n g from a branch o p e r a t i o n i n Canada 

are not t r a n s f e r r e d abroad t a x f r e e , and s i n c e payments 

w i t h i n the same l e g a l e n t i t y are not su b j e c t to 

w i t h o l d i n g tax there have to be some s p e c i a l tax 

p r o v i s i o n s . The i n t e n t i o n of the branch tax, as s t a t e d , 

was to achieve a comparable t a x a t i o n of f o r e i g n 

s u b s i d i a r i e s and f o r e i g n branch o p e r a t i o n s . In order to 

determine i f the branch tax p r o v i s i o n s are l e g i t i m a t e , we 

would have to compare the t a x a t i o n of domestic 

e n t e r p r i s e s and f o r e i g n branches i n Canada as i t turned 

out i n f a c t . The main d i f f e r e n c e s are, as p o i n t e d o u t , 3 3 1 
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that the branch o p e r a t i o n s are taxed on the assumption 

that a l l p r o f i t s are cashed out. Since t h i s does not 

apply i n most c i r c u m s t a n c e s , the assumption i s not 

r e a l i s t i c . In order to t r e a t equal as equal i t would be 

a p p r o p r i a t e to a d j u s t the branch tax a c c o r d i n g to the 

amounts p a i d from the Canadian branch to the f o r e i g n 

c o r p o r a t i o n or to i t s s h a r e h o l d e r s . On the other hand, 

t h i s would ask f o r the implementation of a kind of p a i d 

up c a p i t a l account f o r branches i n respect to t h e i r 

"income", and i t may be q u e s t i o n e d i f t h i s system i s 

p r a c t i c a l . As a c o n c l u s i o n , the branch tax i s j u s t i f i e d 

and l e g i t i m a t e because i t f o l l o w s a d i f f e r e n t l e g a l and 

f a c t u a l s i t u a t i o n . However, i t c o u l d be worked out i n 

even g r e a t e r d e t a i l i n order to get r i d of s m a l l e r 

anomalies. 



1 0 . ECONOMIC CRITERIA FOR INVESTMENT DECISIONS 

When we look at the c o n s i d e r a t i o n s and the 

economical assumptions l e a d i n g toward the t a x a t i o n p o l i c y 

f o r n o n - r e s i d e n t s , NCCPC's and Canadian branches of 

f o r e i g n c o r p o r a t i o n s , we should have a look at the 

p r a c t i c a l consequences f o r investment i n Canada. Each 

investment d e c i s i o n has d i f f e r e n t elements: commercial, 

l e g a l , p o l i t i c a l , and p s y c h o l o g i c a l . I'd l i k e to t a l k 

about these d i f f e r e n t c r i t e r i a i n order to determine the 

importance of t a x a t i o n . 3 3 2 Since the tax p o l i c y i s p a r t 

of the g e n e r a l economic p o l i c y , t a x a t i o n of non 

r e s i d e n t s ' investment has to be seen i n the context of 

the general C a n a d i a n s i t u a t i o n . O bviously the C a n a d i a n 

government i n t e n d e d to i n f l u e n c e the economic behaviour 

by g i v i n g i n c e n t i v e s and d i s i n c e n t i v e s f o r f o r e i g n 

investment. For investment d e c i s i o n s t a x a t i o n i s not the 

most important f a c t o r . But i t i s one of the major f a c t o r s 

and has to be c o n s i d e r e d together with other ones. I j u s t 

l i k e to co n c e n t r a t e on the aspects of German investment. 

1 0 . 1 ECONOMICAL CRITERIA INCLUDING TAX CONSEQUENCES FOR 

INVESTMENT DECISIONS IN FAVOUR OF CANADA 

E s p e c i a l l y f o r German investments i n Canada i t tu r n s out 

that under an economical p o i n t of view there are not many 

areas worthwhile to do business or investment i n Canada. 

99 



100 

1 0 . 1 . 1 MAIN AREAS OF GERMAN INVESTMENT IN CANADA 

The German investment i n Canada i s i n g e n e r a l 

d i v i d e d i n t o t hree almost equal amounts: r e a l e s t a t e , 

manufacturing i n d u s t r y and p o r t f o l i o . 3 3 3 The p o r t f o l i o 

investment i s investment i n bonds and shares e t c . , but 

give s no a c t i v e c o n t r o l of b u s i n e s s . Investment i n the 

manufacturing i n d u s t r y we f i n d mainly i n the East of 

Canada, e s p e c i a l l y i n O n t a r i o . Real e s t a t e investment i s 

spread out a l l over Canada with an emphasis i n O n t a r i o 

and B.C. In B.C. there i s almost no manufacturing 

i n d u s t r y . So German investment i n B.C. i s c o n c e n t r a t e d i n 

r e a l e s t a t e . 3 3 4 

1 0 . 2 GENERAL ECONOMIC CRITERIA AND TAX IMPLICATIONS 

1 0 . 2 . 1 STABILITY 

Most companies p r e f e r p o l i t i c a l and economical 

s t a b i l i t y of the host country as f a c t o r number one f o r a 

d e c i s i o n of where to go ahead with d i r e c t f o r e i g n 

investment. T h i s i s the reason why d e s p i t e high wages and 

s a l a r i e s , t r a de unions and some other d i s a d v a n t a g e s 3 3 5 

and together with some of the f o l l o w i n g c r i t e r i a many 

companies s t i l l p r e f e r investment i n North America and 

Europe over investment i n LDC's. 

Canada i s one of the p o l i t i c a l most s t a b l e c o u n t r i e s 

of the world. T h e r e f o r e i t q u a l i f i e s f o r investment. 

However, the economy i s not that s t a b l e s o m e t i m e s . 3 3 6 
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10.2.2 RESOURCES INCLUDING HUMAN RESOURCES 

Companies d e a l i n g with n a t u r a l resources always have 

to f i n d , e v a l u a t e and e x p l o i t these wherever they a r e , or 

more s p e c i f i c , wherever i t i s p r o f i t a b l e . Depending on 

the kind of re s o u r c e s i t i s l i k e l y to have at l e a s t some 

s o r t of p r o c e s s i n g at the l o c a t i o n of the m a t e r i a l s or 

nearby. So, i n my e v a l u a t i o n , these companies don't 

r e a l l y have a f r e e c h o i c e where they are going to do 

t h e i r investments. Other companies, e s p e c i a l l y those 

i n v o l v e d i n manufacturing and p r o c e s s i n g , have more of a 

ch o i c e of the l o c a t i o n of t h e i r p r o d u c t i o n . Besides the 

n a t u r a l r e s o u r c e s , the human resources, manpower, seem to 

be the most dete r m i n i n g f a c t o r . The higher the s k i l l s and 

the e d u c a t i o n 3 3 7 of the people are, the e a s i e r and the 

more r e l i a b l e the p r o d u c t i o n can take p l a c e . 3 3 8 

Canada has a l o t of n a t u r a l r e s o u r c e s . 3 3 9 The human 

resource s i t u a t i o n i s good. People have a good e d u c a t i o n , 

i n g e n e r a l . P r o f e s s i o n a l s k i l l s are at a f a i r l y h i g h 

standard, and the work m e n t a l i t y i s not bad e i t h e r . On 

the other hand, wages and s a l a r i e s are f a i r l y h i g h and, 

e s p e c i a l l y i n some areas of the economy, the trade unions 

have a very s t r o n g p o s i t i o n . 3 4 0 

10.2.3 TRANSPORTATION 

Another b i g item i s the ease and c o s t s of 

t r a n s p o r t a t i o n . E s p e c i a l l y the i n f r a - s t r u c t u r e , e x i s t i n g 

t r a n s p o r t a t i o n companies, access to sea-harbours, access 
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to i n t e r n a t i o n a l s h i p p i n g l i n e s , e t c . are i m p o r t a n t . 3 4 1 

The i n f r a s t r u c t u r e and the t r a n s p o r t a t i o n system in 

general i s good. There are a l o t of good highways and 

roads and th e r e i s access to the A t l a n t i c and P a c i f i c 

oceans with harbours on both c o a s t s . The t r a i n system i s 

developed i n the East, while i n the West i t i s not 

developed t h a t much. 3 4 2 Because of the l a r g e d i s t a n c e s 

t r a n s p o r t a t i o n i s a major concern, even i f c o s t s are 

reasonable. J u s t by l o o k i n g at the geography one would 

assume a l o t of trade North-South i n s t e a d of East-West. 

But s i n c e the p o l i t i c a l borders are c u t t i n g the Un i t e d 

S t a t e s and Canada i n t o p a r t s i n an East-West d i r e c t i o n , 

there are g e o g r a p h i c a l disadvantages with r e s p e c t to 

t r a n s p o r t a t i o n . 3 4 3 

10.2.4 MARKETING/SALES 

Marketing and s a l e s f o r e c a s t are other f a c t o r s which 

have a s t r o n g impact. Depending on the " p r o d u c t " 3 4 4 the 

d e f i n i t i o n of the r e l e v a n t market w i l l be d i f f e r e n t ; but 

whichever market w i l l be d e f i n e d , the i n v e s t o r would want 

to have an access to i t as easy as p o s s i b l e under the 

c i r c u m s t a n c e s . 3 4 5 

The r e l a t i v e l y small p o p u l a t i o n , at l e a s t i n 

r e l a t i o n to the l a r g e area, makes marketing and s a l e s 

somehow d i f f i c u l t . 3 4 6 But s i n c e the East i s more densely 

populated and people are l i v i n g almost e x c l u s i v e l y w i t h i n 

a 200-mile l i m i t of the U.S. border, the s i t u a t i o n i s 
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a c t u a l l y not too bad. Even, mass p r o d u c t i o n c o u l d be 

worthwhile i n r e s p e c t to the S t a t e s . 

10.2.5 TAXES 

Tax a t i o n i s the c r i t e r i o n I am i n t e r e s t e d i n most i n 

t h i s t h e s i s . But even i f i t i s the t o p i c of t h i s t h e s i s , 

under an economic e v a l u a t i o n of an investment d e c i s i o n i t 

i s only one of s e v e r a l c r i t e r i a . Since Canada has l a r g e 

land-masses, a high l i v i n g standard and a r e l a t i v e l y 

small p o p u l a t i o n , there are a l r e a d y some disadvantages 

f o r i n v e s t m e n t . 3 4 7 Therefore i t seems to me that t a x a t i o n 

i s , e s p e c i a l l y f o r a d e c i s i o n to i n v e s t i n Canada, one of 

the important f a c t o r s . 

The t a x a t i o n i s f a i r l y h i g h compared to tax heaven 

c o u n t r i e s . Compared to other western c o u n t r i e s i t i s 

f a i r l y reasonable, i n g e n e r a l . However, there are a l o t 

of d i s i n c e n t i v e s f o r f o r e i g n investment. Non-residents 

and non-Canadian c o n t r o l l e d companies are taxed more than 

r e s i d e n t s and Canadian c o n t r o l l e d companies. So 

non-Canadian c o n t r o l l e d companies are not e l i g i b l e for 

the so c a l l e d small business a b a t e m e n t . 3 4 8 Tax 

d i s i n c e n t i v e s e x i s t a l s o f o r non-resident owned 

investment c o m p a n i e s . 3 4 9 The t h i n c a p i t a l i z a t i o n r u l e 3 5 0 

r e s t r i c t s the i n t e r e s t expense deduction f o r debts owing 

by a c o r p o r a t i o n to ' s p e c i f i e d n o n - r e s i d e n t s ' . 3 5 1 There 

i s no i n t e r v i v o s t r a n s f e r f o r n o n - r e s i d e n t s 3 5 2 at c o s t 

base. 
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As a c o n c l u s i o n I see an investment i n Canada under 

economic c r i t e r i a as not very a t t r a c t i v e . The tax 

i m p l i c a t i o n s , d i s c r i m i n a t i n g n o n - r e s i d e n t s and t h e i r 

companies, make i t even worse. However, Canada i s one of 

the p o l i t i c a l l y most s t a b l e c o u n t r i e s i n the western 

world and i t i s c l o s e to the U n i t e d S t a t e s . So I would 

l i k e to have a look at a comparable investment i n the 

S t a t e s . 

10.3 COMPARISON TO INVESTMENT IN THE UNITED STATES 

If we have a look at "comparable" investments i n the 

U n i t e d S t a t e s with r a t h e r advantageous taxes, i t becomes 

obvious why there i s almost no German investment i n 

Canada d u r i n g the l a s t years and why there i s a l o t of 

new b u s i n e s s from Germany going to the S t a t e s . Speaking 

i n g e n e r a l , under general economic c r i t e r i a l i k e 

s t a b i l i t y , r e s o u r c e s , human res o u r c e s , t r a n s p o r t a t i o n and 

m a r k e t i n g / s a l e s , the U.S. i s b e t t e r o f f than Canada and 

t h e r e f o r e more i n t e r e s t i n g f o r f o r e i g n investment. The 

minimum wages are lower than i n C a n a d a . 3 5 3 A p r o d u c t i o n 

i n the U.S. would give a d i r e c t access to the market 

without p a s s i n g the b o r d e r . 3 5 4 In t a x a t i o n there i s no 

disadvantage f o r small companies, s i n c e under the IRC 

even non-American c o n t r o l l e d companies get a favourable 

tax treatment f o r the f i r s t $100,000 each year. A l s o , the 

t a x a t i o n of company p r o f i t s , i n g e n e r a l , i s more generous 

i n the U.S., i f the money remains i n the company. Some 
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s t a t e s exempt f o r e i g n i n v e s t o r s t o t a l l y from c a p i t a l 

g a ins taxes, i f they are w i l l i n g to r e - i n v e s t the money. 

A f t e r January 1, 1987 the U.S. t a x a t i o n system changed a 

l o t . 3 5 5 The b i g tax i n c e n t i v e s f o r r e a l e s t a t e 

investments are gone by now, and we a l r e a d y see a 

d i f f e r e n t a t t i t u d e towards r e a l e s t a t e investment i n the 

U.S. So compared with Canada one can say that the tax 

i m p l i c a t i o n s of investment u n t i l the end of 1986 were 

more favo u r a b l e than i n Canada, whereas the s i t u a t i o n 

changed - e s p e c i a l l y i n r e a l e s t a t e - a f t e r January 1, 

1 987. 

10.4 STATISTICS ON INVESTMENT IN CANADA AND IN THE U.S. 

L e t ' s look at some s t a t i s t i c s on German investment 

i n North America over the l a s t y e a r s . While German 

investments i n North America were r e l a t i v e l y weak a 

couple of years ago, there i s a t r e n d towards North 

America again i n the l a s t few y e a r s . Because of the 

p o l i t i c a l c l i m a t e and because of investment i n c e n t i v e s i n 

the U n i t e d S t a t e s many German i n v e s t o r s were and s t i l l 

are w i l l i n g to turn more to North America. While 

investment i n c e n t i v e s are very s t r o n g i n the United 

S t a t e s , t h i n g s are going slow i n C a n a d a . 3 5 6 

But l e t ' s see some numbers: 

The f o l l o w i n g t a b l e shows the development of German 

investment i n the U.S. and i n Canada from 1975 to 

1 9 8 4 . 3 5 7 
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Development of German Investment i n the U.S. 
and i n Canada from 1975 to 1984 

US Canada 

1 975 
1 976 
1 977 
1 978 
1979 
1980 
1981 
1 982 
1 983 
1 984 

1 , 138.4 
1 ,338.8 
1,885.8 
3,692.6 
3,380. 1 
3,402.8 
3,274.5 
2,748.8 
3,257.5 

748.3 254.9 
316.9 
371 .0 
407.7 
407.5 
421 .5 
479.0 
382.3 
-14.2 
208.0 

T o t a l from 
1975 - 1984 

24,867.6 3,234.6 

For Canada these f i g u r e s show a slow down of German 

investment from 1981 to 1982, a t o t a l breakdown from 1982 

to 1983 and a tendency to recover i n 1984. In the U.S. 

the development of German investments i s more continuous 

with minor changes. The slow down from 1982 to 1983 made 

(only) 500 m i l l i o n German M a r k s , 3 5 8 while i n Canada i t 

dropped from 382 to minus 14 m i l l i o n . 

The next schedule r e f e r s to German investments i n 

Canada and the U.S. by the end of 1983 i n terms of t o t a l 

a s s e t s . 3 5 9 
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Direct and Indirect German Investment in the U.S. 
and in Canada from 1976 to 1983 

End of US Canada 

1 976 6630 1830 
1977 8247 1580 
1978 1 0842 1 479 
1979 1 4840 1764 
1980 18260 231 6 
1981 25721 2752 
1982 28078 3460 
1 983 34518 3967 

While t o t a l German investment a s s e t s i n the U.S. 

in c r e a s e d about f i v e times over the years, those i n 

Canada i n c r e a s e d by l e s s than two and a h a l f times. 

S i m i l a r r e l a t i o n s w i l l become obvious when we look 

at the number of German c o m p a n i e s 3 6 0 doing b u s i n e s s 3 6 1 i n 

Canada and the S t a t e s , the annual gross of those 

companies and the number of t h e i r e m p l o y e e s . 3 6 2 

Number of German Companies Involved in Investment in 
the U.S. and in Canada from 1976 to 1982 

US Canada 

1976 629 360 
1 977 713 40 1 
1 978 854 419 
1979 1113 461 
1980 1 406 489 
1981 1 639 526 
1982 1 752 513 
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While the number of companies doing investment i n the 

U.S. almost t r i p l e d , those i n Canada d i d n ' t even double. 

Annual Gross of those C o m p a n i e s 3 6 3 

US Canada 

1 976 2 7 . 8 3 . 3 
1 977 3 3 . 0 3 .0 
1978 4 6 . 7 3 . 3 
1979 71 .8 4 . 8 
1980 8 5 . 4 5 . 4 
1981 118.1 7.1 
1 982 1 2 1 . 9 7 . 5 

The d i f f e r e n c e s here are s i m i l a r to the d i f f e r e n c e s i n 

the i n c r e a s e of a s s e t s : The annual gross went up about 

f i v e times i n the U.S., while i t d i d n ' t reach two and one 

h a l f times i n Canada. 
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Employees of those Companies 3 6 4 

US Canada 

1 976 
1 977 
1 978 
1 979 
1980 
1981 
1982 

78 
100 
216 
349 
376 
391 
355 

1 1 
1 2 
1 3 
1 5 
1 7 
1 6 
18 

Given the f a c t that most employees of those companies are 

U.S. or Canadian r e s i d e n t s , r e s p e c t i v e l y , the economic 

b e n e f i t from f o r e i g n investment should not be 

o v e r l o o k e d . 3 6 5 

The c o n c l u s i o n of the comparison to the investment 

i n the U.S. i s that Canada does not pr o v i d e a f a v o u r a b l e 

investment c l i m a t e . While i n former times investments i n 

favour of Canada had reasonable chances of g i v i n g a good 

r e t u r n , there are only some hig h r i s k areas l e f t 

nowadays. The Canadian t a x a t i o n of f o r e i g n investment and 

of f o r e i g n i n v e s t o r s causes d i s i n c e n t i v e s on top of the 

economic s i t u a t i o n . T h e r e f o r e I am proposing to c o n s i d e r 

changes i n the Income Tax Act i n a way that prevents 

Canadian t a x a t i o n from d i s c r i m i n a t i n g a g a i n s t f o r e i g n 

investment, but i n s t e a d c r e a t e s some i n c e n t i v e s . 



11. PROPOSALS FOR AN ALTERNATIVE APPROACH AND SOME  

CHANGES IN THE INCOME TAX ACT 

Background f o r the pr o p o s a l s f o l l o w i n g i s the b e l i e f 

that a s u p p l y - s i d e o r i e n t e d p o l i c y and a concept of open 

market p o l i c y are going to l e a d to net b e n e f i t s f o r 

Canada. As we c o u l d see there are only few areas where no 

d i s c r i m i n a t i o n i s p r a c t i s e d . Looking at the 

n o n - d i s c r i m i n a t i o n c l a u s e and i t s main i m p l i c a t i o n s , an 

important tax i n c e n t i v e f o r f o r e i g n investment i n 

Canadian tax law would be to get r i d of some of i t s 

d i s i n c e n t i v e s . Speaking i n g e n e r a l , Canada should wave 

i t s r e s e r v a t i o n r e g a r d i n g A r t . 24 O.E.C.D. Model 

Convention and i n t r o d u c e a n o n - d i s c r i m i n a t i n g and equal 

treatment f o r no n - r e s i d e n t s and non-resident c o n t r o l l e d 

companies. 

11.1 CANADA AND ART. 24 OECD MODEL DOUBLE TAX CONVENTION 

It i s apparent why Canada has res e r v e d : f o r example, 

paragraph 6 of A r t i c l e 24 of the O.E.C.D. s t a t e s i n 

e f f e c t that E n t e r p r i s e s of one C o n t r a c t i n g S t a t e , the 

c a p i t a l of which i s wholly or p a r t l y owned or c o n t r o l l e d 

by r e s i d e n t s of the other C o n t r a c t i n g S t a t e , s h a l l not be 

subj e c t e d to more burdensome tax than one would by 

r e s i d e n t s of the o t h e r . Canada's branch tax, t h i n 

c a p i t a l i z a t i o n r u l e s and d e n i a l of deduction f o r 

a d v e r t i s i n g i n c e r t a i n non-resident-owned media, are 

examples of p r o v i s i o n s which would appear to v i o l a t e such 

1 1 0 
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p r o v i s i o n s . 3 6 6 

I t i s understood that the o b j e c t i o n s Canada gets 

most f r e q u e n t l y i n the d i s c r i m i n a t i o n area p e r t a i n to 

areas such as p r e v i o u s l y mentioned: n o n - u n i v e r s a l t h i n 

c a p i t a l i z a t i o n r u l e s , small business deduction and 

p a r t i c u l a r l y Canada's r e f u s a l to give n o n - r e s i d e n t s 

c r e d i t a g a i n s t tax on d i v i d e n d s f o r co r p o r a t e tax p a i d as 

i t does f o r r e s i d e n t s through the d i v i d e n d tax c r e d i t . I t 

i s p l a i n to see, as with r e s t r i c t i o n of the small 

business deduction to C a n a d i a n - c o n t r o l l e d p r i v a t e 

c o r p o r a t i o n s , that one man's i n c e n t i v e i s another's 

d i s c r i m i n a t i o n . As I understand i t t h i s i s e s s e n t i a l l y 

Canada's view, that g i v i n g an i n c e n t i v e to r e s i d e n t s 

should not be co n s t r u e d as d i s c r i m i n a t i n g a g a i n s t 

n o n - r e s i d e n t s . I t i s probably f a i r to say that Canada 

d i s c r i m i n a t e s a g a i n s t a l l non-residents r e g a r d l e s s of 

race, creed, c o l o u r or n a t i o n a l i t y . Canada, t h e r e f o r e , 

can take the p o s i t i o n that i t does not d i s c r i m i n a t e 

a g a i n s t n a t i o n a l s of "the other" C o n t r a c t i n g S t a t e . 

As p o i n t e d out by Robertson and B i s s e t t , 3 6 7 Canada's 

tax p o l i c y makers and draftmen have been very s k i l f u l i n 

some areas — to a p o i n t where i t i s d i f f i c u l t to conclude 

whether there i s d i s c r i m i n a t i o n . For example, Canada 

deems c e r t a i n n o n - r e s i d e n t s to be r e s i d e n t s , as i n sec. 

214(9) and 212(13.2) I.T.A. I t would be d i f f i c u l t f o r a 

non-resident to complain that he i s being d i s c r i m i n a t e d 

a g a i n s t when he i s r e q u i r e d to perform the same 
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w i t h o l d i n g o b l i g a t i o n s as r e s i d e n t s i n c e r t a i n c a s e s . 3 6 8 

Canada has i n the past changed i t s course to a v o i d 

the appearance of d i s c r i m i n a t i o n . In 1963 the Budget 

c a l l e d f o r an e x t r a 5% w i t h o l d i n g on d i v i d e n d s from 

r e s i d e n t c o r p o r a t i o n s where share ownership was l e s s than 

25% Canadian. To a v o i d the appearance of d i s c r i m i n a t i o n , 

the p r o v i s i o n as f i n a l l y enacted p r o v i d e d f o r a 5% 

re d u c t i o n i n w i t h o l d i n g tax f o r c o r p o r a t i o n s a c h i e v i n g 

the 25% Canadian ownership. 

I t i s a l s o understood the n o n - d i s c r i m i n a t i o n 

p r o v i s i o n i n the Canada-U.S. t r e a t y was c o n s i d e r e d when 

the branch tax was brought i n . 3 6 9 However, the t r e a t y 

p r o v i s i o n speaks of c i t i z e n s r a ther than n a t i o n a l s , as i n 

the O.E.C.D. A r t i c l e . As I understand, Canada took the 

p o s i t i o n that c i t i z e n s c o u l d r e f e r only to i n d i v i d u a l s 

and not to c o r p o r a t i o n s and t h e r e f o r e there was no breach 

of the p r o v i s i o n . 3 7 0 N a t i o n a l s , by the O.E.C.D. 

d e f i n i t i o n , i n c l u d e c o r p o r a t i o n s . 3 7 1 The O.E.C.D. 

paragraph i n c l u d e s not only "more burdensome" t a x a t i o n 

but a l s o t a x a t i o n "which i s othe r " than the t a x a t i o n of 

n a t i o n a l s i n the other S t a t e . The O.E.C.D. paragraph i s , 

t h e r e f o r e , wider because i t appears to apply to any 

i n e q u a l i t y of tax treatment, whether or not more 

burdensome. 3 7 2 

The new Canadian-German Double Tax Convention 

f o l l o w s the 1977 O.E.C.D. model convention i n p r o v i d i n g 

that n a t i o n a l s of one of the c o n t r a c t i n g S t a t e s w i l l not 
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have a more burdensome tax l o a d i n the other S t a t e than 

n a t i o n a l s of t h a t S t a t e ( n o n - d i s c r i m i n a t i o n c l a u s e ) . 3 7 3 

A c c o r d i n g to para. 2, the term " n a t i o n a l s " does not only 

i n c l u d e i n d i v i d u a l s but a l s o p a r t n e r s h i p s and 

c o r p o r a t i o n s d e r i v i n g t h e i r s t a t u s from the law i n f o r c e 

i n one of the c o n t r a c t i n g s t a t e s . A l s o f o l l o w i n g the 

O.E.C.D.-model convention, para. 3 p r o v i d e s that a 

permanent es t a b l i s h m e n t of an e n t e r p r i s e r e s i d e n t i n the 

other s t a t e w i l l not have a more burdensome tax l o a d i n 

the s t a t e where the permanent establishment i s l o c a t e d 

than e n t e r p r i s e s r e s i d e n t i n that s t a t e . Paragraphs 5 and 

6 of A r t . 24 of the O.E.C.D.-model t r e a t y have not been 

adopted. T h i s i s because Canada would d i s c r i m i n a t e i n i t s 

t h i n c a p i t a l i z a t i o n r u l e s 3 7 4 and i t s lower r a t e of tax 

for Canadian c o n t r o l l e d p r i v a t e c o r p o r a t i o n s , 3 7 5 and 

would have to surrender these p o i n t s . T h e r e f o r e , a r u l e 

d i f f e r e n t from t h a t c o n t a i n e d i n the O.E.C.D.-model 

t r e a t y was adopted i n para. 4 of A r t . 24. E n t e r p r i s e s of 

one s t a t e , the c a p i t a l of which i s wholly-owned, 

partly-owned or c o n t r o l l e d by r e s i d e n t s of the other 

s t a t e , w i l l not be s u b j e c t to tax more burdensome than a 

s i m i l a r e n t e r p r i s e the shareholders of which are r e s i d e n t 

in a t h i r d s t a t e . In the O.E.C.D.-model t r e a t y , r e f e r e n c e 

i s made to the s h a r e h o l d e r s r e s i d e n t i n the s t a t e i n 

which the e n t e r p r i s e i t s e l f i s l o c a t e d , which — as 

mentioned above — would not be i n accordance with the 

e x i s t i n g Canadian law. Should Canada s o f t e n on the 
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d i s c r i m i n a t i o n p r o v i s i o n i n other any t r e a t y , German 

r e s i d e n t s w i l l a l s o b e n e f i t . 

11.2 SOME PROPOSALS 

For the Income Tax Act I would l i k e to propose to 

e l i m i n a t e d i s i n c e n t i v e s f o r no n - r e s i d e n t s and non-Candian 

c o n t r o l l e d c o r p o r a t i o n s , i n c l u d i n g the change of a l l 

s e c t i o n s p r o v i d i n g unequal treatment between r e s i d e n t s 

and n o n - r e s i d e n t s throughout the a c t . The p r o v i s i o n s 

which j u s t make sure that tax w i l l be c o l l e c t e d from 

n o n - r e s i d e n t s l i k e w i t h o l d i n g tax and the prepayment of 

taxes should be kept as t e c h n i c a l instruments. But the 

content and extent of those p r o v i s i o n s should be r e v i s e d . 

D i f f e r e n c e s i n the t a x a t i o n of r e s i d e n t s and 

non - r e s i d e n t s l i k e : 

no c a p i t a l gains tax exemption as i n the 1986 

b u d g e t , 3 7 6 

no c a r r y forward or backward of l o s s e s , 3 7 7 and 

no i n t e r v i v o s t r a n s f e r at c o s t base to spouse, 

minors, or t r u s t s as i n sec. 74, 75, and 75(2) 

I . T . A . 3 7 8 

should be s t r a i g h t e n e d out. 

The w i t h o l d i n g tax p r o v i s i o n s should exclude 

i n t e r e s t s payable f o r f i n a n c i n g from sources o u t s i d e 

Canada, i n order to get e a s i e r and cheaper access to 

i n t e r n a t i o n a l f i n a n c i n g . 3 7 9 
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For Canadian companies there i s the concept of tax 

n e u t r a l i t y . 3 8 0 For non-resident c o n t r o l l e d c o r p o r a t i o n s 

t h i s concept doesn't apply. The f o l l o w i n g proposals are 

intended to remedy s i t u a t i o n s where t h i s n e u t r a l i t y i s 

not a c h i e v e d : 

The d i s t i n c t i o n between C a n a d i a n - c o n t r o l l e d and other 

p r i v a t e c o r p o r a t i o n s should be e l i m i n a t e d , and 

a c c o r d i n g l y a l l p r i v a t e c o r p o r a t i o n s , r e g a r d l e s s of 

the r e s i d e n c e of t h e i r s h a r e h o l d e r s , should be 

e n t i t l e d to the d i v i d e n d refund i n r e s p e c t of a l l of 

t h e i r investment income, i n c l u d i n g income from r e a l 

p r o p e r t y . 

P r i v a t e c o r p o r a t i o n s ( r e g a r d l e s s of c o n t r o l ) should 

be a l l o w e d to d e c l a r e and pay c a p i t a l d i v i d e n d s to 

t h e i r non-resident shareholders f r e e of any Canadian 

w i t h o l d i n g t a x . 3 8 1 

The small business abatement should be a p p l i c a b l e not 

only f o r C a n a d i a n - c o n t r o l l e d companies and, s i n c e a l l 

investment i n Canada i s l i k e l y to leave net b e n e f i t s 

f o r the country, a l l i n c e n t i v e s given to Canadian-

c o n t r o l l e d companies should be o f f e r e d to 

n o n - C a n a d i a n - c o n t r o l l e d companies as w e l l . 

Any i n t e r e s t payments r e c e i v e d by an NRO on which 

there would be no w i t h o l d i n g tax i f r e c e i v e d by a 

n o n - r e s i d e n t should be excluded from the computation 

of an NRO's income. A l s o , d i s t r i b u t i o n of such 

i n t e r e s t income by an NRO by way of d i v i d e n d s should 
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not be sub j e c t to w i t h o l d i n g t ax. 

The Income Tax Act should permit an NRO to d i s t r i b u t e 

such c a p i t a l gains f r e e of Canadian w i t h o l d i n g tax. 

An NRO's income should be s u b j e c t to a r a t e of tax 

equal to the r a t e of w i t h o l d i n g tax that would be 

payable i f such income were p a i d d i r e c t l y to i t s 

non-resident s h a r e h o l d e r s . 

The p r o v i s i o n s for the Part XIV tax ("Branch Tax") 

should be changed to have no d i f f e r e n t t a x a t i o n of 

branches and s u b s i d i a r i e s of f o r e i g n companies. 

The proposed changes would c o n t r i b u t e to make the 

Canadian tax system more n e u t r a l as regards the use by 

non-resident i n v e s t o r s of Canadian c o r p o r a t i o n s to h o l d 

t a x a b l e Canadian p r o p e r t i e s and earn Canadian investment 

income. 3 8 2 



12. CONCLUSION 

The Canadian government changed some of the Canadian 

p o l i c y towards f o r e i g n investment. Part of t h i s g e n e r a l 

p o l i c y i s the Canadian tax law. Even i f the t a x a t i o n i s 

not the most important part of an investment d e c i s i o n , i t 

i s one of the main elements. At l e a s t i n terms of t h i s 

t h e s i s , d e a l i n g with the i m p l i c a t i o n of Canadian tax law 

on f o r e i g n investment, t a x a t i o n seems to be worth 

c o n s i d e r i n g when t a l k i n g about the g e n e r a l approach 

towards f o r e i g n investment w i t h i n Canada. The r e f o r e i t 

seems f a i r to say, that the c u r r e n t Canadian tax 

treatment of non-residents and non - C a n a d i a n - c o n t r o l l e d 

companies imposes a tax burden on f o r e i g n investment 

which i s unequal to the tax burden imposed on r e s i d e n t s 

and Canadian c o n t r o l l e d companies. Even i f . t h e Canadian 

d e f i n i t i o n of d i s c r i m i n a t i o n excludes unequal treatment, 

an equal tax treatment i n c l u d i n g tax i n c e n t i v e s should be 

ac h i e v e d between r e s i d e n t s and n o n - r e s i d e n t s i n c l u d i n g 

c o r p o r a t i o n s . Furthermore, changes would e l i m i n a t e what 

i s p e r c e i v e d as a s i g n i f i c a n t and v e x a t i o u s b i a s . They 

a l s o would help to overcome some i n c o n s i s t e n c y i n 

Canadian p o l i c y . The new program "Investment C a n a d a " 3 8 3 

and the f e d e r a l and p r o v i n c i a l entrepreneur programs t r y 

to g i v e i n c e n t i v e s f o r f o r e i g n investment, while the tax 

law i s l i k e l y to impose diadvantages on the f o r e i g n 

i n v e s t o r . 3 8 4 As a pa r t of the o v e r a l l scheme f o r f o r e i g n 

investment i n Canada, a d i f f e r e n t approach i n the 

1 1 7 
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Canadian Income Tax Act would be a p p r o p r i a t e . 
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FOOTNOTES 

1 In o l d e r days the import of c a p i t a l came mainly from 

the United Kingdom. In the 1960's there was a s e r i e s of 

government r e p o r t s which c r i t i c i s e d f o r e i g n investment i n 

Canada. So at the end of the 1960's and the beginning of 

the 1970's the concerns had reached a l e v e l which f i n a l l y 

r e s u l t e d i n the l e g i s l a t i o n of the F o r e i g n Investment 

Review Act (December 12, 1973). Both the Watkins and the 

Gray r e p o r t s concluded that e x i s t i n g c o n t r o l s on f o r e i g n 

investment were i n s u f f i c i e n t , and went on to c o n s i d e r 

p o s s i b l e e xtensions to l i m i t the c o n t r o l of f o r e i g n 

ownership. By t h i s time f o r e i g n investment accounted f o r 

10% of the t o t a l n a t i o n a l wealth, and o n e - t h i r d of t o t a l 

business a c t i v i t y i n Canada was c o n t r o l l e d by f o r e i g n 

i n t e r e s t . 

Since the Canadian economy got i n t o t r o u b l e over the 

l a s t few years, f o r e i g n investment seems to be needed 

more than ever. As the Watkins Report i n d i c a t e d , f o r e i g n 

investment seems to be not so much the cause of Canada's 

economic malaise, but a v i c t i m of i t . 

2 see Bakken; Beck; F i s h e r ; Hughes; Graeme; Nixon/Burns; 

O ' S u l l i v a n ; Spence/Rosenfeld 

3 See B i b l i o g r a p h y . 
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4 See chapter 6. 

5 See chapter 7. 

6 See chapter 9. 

7 The idea l a i d out s h a l l apply between i n d u s t r i a l i z e d 

c o u n t r i e s . General c o n s i d e r a t i o n s with respect to l e s s 

developed c o u n t r i e s (LDC's) s h a l l not be an i s s u e of t h i s 

t h e s i s . 

8 To deal with a l l of them would be too broad f o r t h i s 

t h e s i s . 

9 See the d i s c u s s i o n s i n economics over the l a s t 100 

years or so, where the concepts of more or l e s s 

governmental i n f l u e n c e i n the economy were d i s c u s s e d . See 

F.A. Hayek, M i l t o n Friedman and the so c a l l e d Chicago 

School. 

10 See i n d e t a i l below. 

11 I'm convinced, that d e s p i t e other tendencies found i n 

the tax-, investment-, and t r a d e - p o l i c i e s of many 

c o u n t r i e s , we have to c o n s i d e r these p r i n c i p l e s on the 

way towards more economical c o - o p e r a t i o n s between 

i n d u s t r i a l i z e d c o u n t r i e s . In a way, the s i t u a t i o n today 
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i s not d i f f e r e n t from the s i t u a t i o n a couple of hundred 

years ago, when the domestic economies were so a f r a i d of 

cheaper and/or b e t t e r products imported from abroad that 

they implemented heavy trade b a r r i e r s . Even a f t e r a 

general agreement on f r e e trade (GATT) we see so many 

r e s t r i c t i o n s and imposed disadvantages, that the 

s i t u a t i o n i s - i n a way - s c h i z o p h r e n i c . Even in 

communities l i k e the EEC, where the w r i t t e n and d e c l a r e d 

goal i s to get r i d of the r e s t r i c t i o n s , we a c t u a l l y f i n d 

them, j u s t i n a more s o p h i s t i c a t e d form. The US r e p o r t on 

r e s t r i c t i o n s of f o r e i g n trade e t c . , l i s t i n g a l l of them, 

i s 9000 pages! 

12 L i k e Canada. 

13 so the USA and the P h i l i p i n e s . 

14 see sec. 2(3)(a) I.T.A. 

15 see sec. 2(3)(b) I.T.A. 

16 as d e f i n e d i n sec. 248(1) and 115(1) I.T.A., see sec. 

2(3)(c) I.T.A. 

17 they are s u b j e c t to w i t h o l d i n g tax, Part XIII I.T.A.; 

see chapter 6.2. 
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18 means: country where he i s u s u a l l y taxed on h i s 

worldwide income, see above. 

19 see. Schaumburg, p. 5. 

20 i b i d 

21 i n terms of t a x a t i o n . In Canada the d e f i n i t i o n of 

re s i d e n c y i s d i f f e r e n t i n tax law and i n immigration law; 

t h i s i s d i f f e r e n t i n the U n i t e d S t a t e s , where these are 

l i n k e d . 

22 According to i n t e r n a t i o n a l law, t h e o r e t i c a l l y both 

c o u n t r i e s , Canada and the U n i t e d S t a t e s , c o u l d tax him on 

h i s worldwide income. 

23 T h e r e f o r e , depending on every country, we f i n d some 

concepts to a v o i d double t a x a t i o n , e s p e c i a l l y the concept 

of F o r e i g n Tax C r e d i t s , the concept of Tax Exemptions and 

the concept of Exemptions with P r o g r e s s i o n . In most cases 

we f i n d double tax c o n v e n t i o n s . 

24 see sec. 2(1) I.T.A. 

25 see: Keyes 

26 see Part I and XIII I.T.A.; Sec. 2(3) I.T.A. reads: 
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Sec. 2(3) , 

(3) Tax payable by non-residents persons. Where a person 

who i s not t a x a b l e under s u b s e c t i o n (1) f o r a t a x a t i o n 

year 

(a) was employed i n Canada, 

(b) c a r r i e d on a business i n Canada, or 

(c) d i s p o s e d of a taxable Canadian p r o p e r t y , 

at any time i n the year or a previous year, an income tax 

s h a l l be p a i d as h e r e i n a f t e r r e q u i r e d upon h i s t a x a b l e 

income earned i n Canada f o r the year determined i n 

accordance with D i v i s i o n D. 

27 see A r t . 14 Canadian-German Double Tax Convention. 

28 see A r t . 7 Canadian-German Double Tax Convention. 

29 For the d e f i n i t i o n of permanent e s t a b l i s h m e n t s see 

chapter 3.2. 

30 f o r the US and Canada see A r t . V, Canada-U.S. Income  

Tax Convention (1980). 

31 see: Hansen 

32 The s e c t i o n reads: 

Sec. 250(3) 

(3) O r d i n a r i l y r e s i d e n t . In t h i s Act, a r e f e r e n c e to a 



person r e s i d e n t i n Canada i n c l u d e s a person who was at 

the r e l e v a n t time o r d i n a r i l y r e s i d e n t in Canada. 

33 [1980] CTC 2117; 80 DTC 1118 (T.R.B.) 

34 (1904), 5T.C. 101 

35 (1928) 13 T.C.511; [1928] A.C.234 

36 [1949] C.T.C. 13; 4 DTC 536 

37 (1964), 35 Tax A.B.C. 420; 64 DTC 449 

38 (1958), 2 Tax A.B.C. 63; DTC 232 

39 [1980] CTC 2845; 80 DTC 1749 

40 [1928] A.C.217 

41 [1981] CTC 2429; 81 DTC 366 

42 For more i n f o r m a t i o n see IT-221 12, shown below: 

"INTERPRETATION BULLETIN IT-221R (May 26, 1980) 

Determination of an I n d i v i d u a l ' s r e s i d e n c e s t a t u s 

1. The purpose of t h i s B u l l e t i n i s to e x p l a i n the 

Department's p o s i t i o n concerning the 

d e t e r m i n a t i o n of an i n d i v i d u a l ' s r e s i d e n c e s t a t u s 



f o r income tax purposes. 

General Comments 

2 . The term " r e s i d e n t " i s not d e f i n e d i n the 

Income Tax A c t . The c o u r t s have h e l d that an 

i n d i v i d u a l i s r e s i d e n t i n Canada f o r tax purposes 

i f Canada i s the p l a c e where he, i n the s e t t l e d 

r o u t i n e of l i f e , r e g u l a r l y , normally or 

c u s t o m a r i l y l i v e s . In making t h i s d e t e r m i n a t i o n , 

a l l of the r e l e v a n t f a c t s i n each case must be 

c o n s i d e r e d . 

Leaving Canada 

3 . Where an i n d i v i d u a l l eaves Canada a f t e r the 

date of t h i s b u l l e t i n , the f o l l o w i n g f a c t o r s w i l l 

be taken i n t o c o n s i d e r a t i o n i n determining 

whether the i n d i v i d u a l w i l l remain a r e s i d e n t of 

Canada f o r tax purposes while abroad: 

(a) permanence and purpose of stay abroad, 

(b) r e s i d e n t i a l t i e s w i t h i n Canada, 

(c) r e s i d e n t i a l t i e s elsewhere, and 

(d) r e g u l a r i t y and le n g t h of v i s i t s to Canada. 

Permanence and Purpose of Stay Abroad 

4. In order for an i n d i v i d u a l to become a 

no n - r e s i d e n t of Canada, there must be a degree of 

permanence to h i s stay abroad. Where a Canadian 

r e s i d e n t i s absent from Canada ( f o r whatever 

reason) f o r l e s s than 2 ye a r s , he w i l l be 

presumed to have r e t a i n e d h i s r e s i d e n c e s t a t u s 



while abroad, unless he can c l e a r l y e s t a b l i s h 

t h a t he severed a l l r e s i d e n t i a l t i e s on l e a v i n g 

Canada. I f there i s an evidence that h i s r e t u r n 

to Canada was forseen at the time of h i s 

depa r t u r e (e.g., a c o n t r a c t f o r employment upon 

r e t u r n to Canada), the Department w i l l presume 

that he d i d not sever a l l r e s i d e n t i a l t i e s on 

l e a v i n g Canada. 

5. Where an i n d i v i d u a l i s absent from Canada f o r 

2 years or longer, he w i l l be presumed to have 

become a non-resident of Canada, p r o v i d e d that he 

s a t i s f i e s the other requirements f o r non-resident 

s t a t u s o u t l i n e d i n 6 to 12 below. 

R e s i d e n t i a l T i e s Within Canada 

6. The primary r e s i d e n t i a l t i e s of an i n d i v i d u a l 

are h i s 

(a) d w e l l i n g p l a c e (or p l a c e s ) , 

(b) spouse and dependents, and 

(c) p e r s o n a l property and s o c i a l t i e s . 

7. An i n d i v i d u a l who leaves Canada, but ensures 

t h a t a d w e l l i n g p l a c e s u i t a b l e f o r year-round 

occupancy i s kept a v a i l a b l e i n Canada f o r h i s 

o c c u p a t i o n by m a i n t a i n i n g i t (vacant or 

o t h e r w i s e ) , by l e a s i n g i t at non-arm's l e n g t h , or 

by l e a s i n g i t at arm's l e n g t h with the r i g h t to 

terminate the lease on short n o t i c e ( l e s s than 3 

months) w i l l g e n e r a l l y not be c o n s i d e r e d to have 



severed h i s r e s i d e n t i a l t i e s w i t h i n Canada. 

8. If a married i n d i v i d u a l l e a v e s Canada, but h i s 

spouse or dependants remain i n Canada, the 

i n d i v i d u a l w i l l g e n e r a l l y be c o n s i d e r e d to remain 

a r e s i d e n t of Canada d u r i n g h i s absence. An 

exce p t i o n to t h i s may occur where an i n d i v i d u a l 

and h i s spouse are l e g a l l y s eparated and the 

i n d i v i d u a l has permanently severed a l l other 

r e s i d e n t i a l t i e s w i t h i n Canada. The r e s i d e n t i a l 

t i e s of a s i n g l e person are f r e q u e n t l y of a more 

tenuous nature and, i n the m a j o r i t y of cases, i f 

such a person leaves Canada f o r 2 years or more 

and e s t a b l i s h e s r e s i d e n c e elsewhere, i t i s l i k e l y 

t h a t he w i l l be a non-resident of Canada d u r i n g 

h i s absence, unless other important t i e s w i t h i n 

Canada i n d i c a t e that he i s not. For example, 

where a s i n g l e person i s s u p p o r t i n g someone i n a 

d w e l l i n g maintained and occupied by him i n Canada 

and, a f t e r h i s departure, he c o n t i n u e s to support 

that person i n the d w e l l i n g , he w i l l not be 

c o n s i d e r e d to have severed h i s t i e s w i t h i n 

Canada. 

9. G e n e r a l l y speaking, an i n d i v i d u a l who leaves 

Canada and becomes a non- r e s i d e n t w i l l not r e t a i n 

any r e s i d e n t i a l t i e s i n the form of p e r s o n a l 

p r o p e r t y (e.g. f u r n i t u r e , c l o t h i n g , automobile, 

bank accounts, c r e d i t c a r d s , e t c . ) or s o c i a l t i e s 



(e.g. r e s i d e n t c l u b memberships, etc.) w i t h i n 

Canada a f t e r h i s d e p a r t u r e . Where such t i e s are 

r e t a i n e d w i t h i n Canada, the Department may 

examine the reasons f o r t h e i r r e t e n t i o n to 

determine i f these t i e s are s i g n i f i c a n t enough to 

conclude that the i n d i v i d u a l i s a c o n t i n u i n g 

r e s i d e n t of Canada while absent. Other t i e s that 

may a l s o be r e l e v a n t i n t h i s d e t e r m i n a t i o n are 

the r e t e n t i o n o f : 

(a) p r o v i n c i a l h o s p i t a l i z a t i o n and medical 

insurance coverage, 

(b) a seasonal r e s i d e n c e i n Canada, 

(c) p r o f e s s i o n a l or other membership i n Canada 

(on a r e s i d e n t b a s i s ) , and 

(d) f a m i l y allowance payments. 

R e s i d e n t i a l T i e s Elsewhere 

10. The Courts have h e l d t h a t : 

(a) everyone must be r e s i d e n t somewhere, and 

(b) i t i s q u i t e p o s s i b l e f o r an i n d i v i d u a l to be 

r e s i d e n t i n more than one p l a c e at the same time 

f o r tax purposes. 

A c c o r d i n g l y , where a r e s i d e n t of Canada goes 

abroad, but does not e s t a b l i s h a permanent 

r e s i d e n c e elsewhere, there i s a presumption that 

he remains a r e s i d e n t of Canada. A l s o , the f a c t 

t h a t an i n d i v i d u a l e s t a b l i s h e s a permanent 

re s i d e n c e abroad does not, i n any p a r t and by 



i t s e l f , mean that the i n d i v i d u a l has become a 

non-resident of Canada. 

11. Where an i n d i v i d u a l i s r e s i d e n t i n Canada 

and, at the same time, r e s i d e n t i n another 

country by i t s laws, r e f e r e n c e should be had to 

any tax convention or agreement that Canada may 

have with the other c o u n t r y . 

R e g u l a r i t y and Length of V i s i t s to Canada 

12. Where an i n d i v i d u a l l e a v e s Canada and 

pur p o r t s to become a n o n - r e s i d e n t , h i s tax s t a t u s 

as a non-resident w i l l not g e n e r a l l y be a f f e c t e d 

by o c c a s i o n a l r e t u r n v i s i t s to Canada, whether 

fo r p e r s o n a l or business reasons. However, where 

such v i s i t s are more than o c c a s i o n a l , 

p a r t i c u l a r l y where the v i s i t s occur on a r e g u l a r 

b a s i s , t h i s f a c t o r together with other 

r e s i d e n t i a l t i e s t h a t e x i s t (as set out i n 9 

above) w i l l be examined to determine whether they 

are s i g n i f i c a n t enough i n t o t a l to conclude that 

the i n d i v i d u a l i s a c o n t i n u i n g r e s i d e n t of Canada. 

43 see above 

44 see a l s o A r t . IV Canada-U.S. Income Tax Convention 

(1980) . 

45 see: Farnsworth; Pyrcz; S t a p e l s ; Wang; Ward 
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46 [1906] A.C.455; 5T.C. 198; 95L.T.221 (per Lord 

Loreburn). Being a mere q u e s t i o n of f a c t , i t i s to be 

determined upon a s c r u t i n y of the course of the business 

and t r a d i n g and not a c c o r d i n g to r e g u l a t i o n s or by-laws. 

47 1929 AC 1 

48 sec.250(4)(a) I.T.A.) 

49 For the t a x a t i o n of non-Canadian c o n t r o l l e d companies 

see chapter 7. 

50 see: Spence 

51 A r t i c l e 5 of the Canadian-German Double Tax Convention 

reads: 

A r t i c l e 5 

Permanent Establishment 

(1) For the purposes of t h i s Agreement, the term 

"permanent e s t a b l i s h m e n t " means a f i x e d p l a c e of business 

through which the business of an e n t r e p r i s e i s wholly or 

p a r t l y c a r r i e d on. 

(2) The term "permanent e s t a b l i s h m e n t " i n c l u d e s 

s p e c i f i c a l l y : 

a) a p l a c e of management; 

b) a branch; 
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c) an o f f i c e ; 

d) a f a c t o r y ; 

e) a workshop; and 

f) a mine, an o i l or gas w e l l , a quarry or any other 

pl a c e of e x t r a c t i o n of n a t u r a l r e s o u r c e s . 

(3) A b u i l d i n g s i t e or c o n s t r u c t i o n or i n s t a l l a t i o n 

p r o j e c t c o n s t i t u t e s a permanent establishment only i f i t 

l a s t s more than twelve months. 

(4) Nothwithstanding the p r e c e d i n g p r o v i s i o n s of t h i s 

A r t i c l e , the term "permanent establishment" s h a l l be 

deemed not to i n c l u d e : 

a) the use of f a c i l i t i e s s o l e l y f o r the purpose of 

storage, d i s p l a y or d e l i v e r y of goods or merchandise 

belonging to the e n t e r p r i s e ; 

b) the maintenance of a stock of goods or merchandise 

belonging to the e n t e r p r i s e s o l e l y f o r the purpose of 

storage, d i s p l a y or d e l i v e r y ; 

c) the maintenance of a stock of goods or merchandise 

belonging to the e n t e r p r i s e s o l e l y f o r the purpose of 

p r o c e s s i n g by another e n t e r p r i s e ; 

d) the maintenance of a f i x e d p l a c e of business s o l e l y 

f o r the purpose of p u r c h a s i n g goods or merchandise or f o r 

c o l l e c t i n g i n f o r m a t i o n , f o r the e n t e r p r i s e ; 

e) the maintenance of a f i x e d p l a c e of business s o l e l y 

f o r the purpose of c a r r y i n g on, f o r the e n t e r p r i s e , any 

other a c t i v i t y of a p r e p a r a t o r y or a u x i l i a r y c h a r a c t e r ; 

f) the maintenance of a f i x e d p l a c e of business s o l e l y 
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for any combination of a c t i v i t i e s mentioned i n 

subparagraphs a) to e) pr o v i d e d that the o v e r a l l a c t i v i t y 

of the f i x e d p l a c e of business r e s u l t i n g from t h i s 

combination i s of a p r e p a r a t o r y or a u x i l i a r y c h a r a c t e r . 

(5) Notwithstanding the p r o v i s i o n s of paragraphs 1 and 2, 

where a person - other than an agent of an independent 

s t a t u s to whom paragraph 6 a p p l i e s — i s a c t i n g on be h a l f 

of an e n t e r p r i s e and has, and h a b i t u a l l y e x e r c i s e s , i n a 

C o n t r a c t i n g S t a t e an a u t h o r i t y to conclude c o n t r a c t s i n 

the name of the e n t e r p r i s e , that e n t e r p r i s e s h a l l be 

deemed to have a permanent establishment i n that S t a t e i n 

respect of any a c t i v i t i e s which that person undertakes 

for the e n t e r p r i s e , u n l e s s the a c t i v i t i e s of such person 

are l i m i t e d to those mentioned i n paragraph 4 which, i f 

e x e r c i s e d through a f i x e d p l a c e of business, would not 

make t h i s f i x e d p l a c e of business a permanent 

establishment under the p r o v i s i o n of that paragraph. 

(6) An e n t e r p r i s e s h a l l not be deemed to have a permanent 

establishment i n a C o n t r a c t i n g State merely because i t 

c a r r i e s on busi n e s s i n th a t State through a broker, 

general commission agent or any other agent of an 

independent s t a t u s , p r o v i d e d that such persons are a c t i n g 

i n the o r d i n a r y course of t h e i r b u s i n e s s . 

(7) The f a c t t h at a company which i s a r e s i d e n t of a 

C o n t r a c t i n g S t a t e c o n t r o l s or i s c o n t r o l l e d by a company 

which i s a r e s i d e n t of the other C o n t r a c t i n g S t a t e , or 

which c a r r i e s on business i n that other S t a t e (whether 
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through a permanent establishment or o t h e r w i s e ) , s h a l l 

not of i t s e l f c o n s t i t u t e e i t h e r company a permanent 

establishment of the o t h e r . 

52 see: Green; Noble 

53 [1978] C.T.C. 539 (Fed. c t . — T.D.) 

54 Canadian Tax Paper No. 39, 1964 at p.38. 

55 De Beers C o n s o l i d a t e d Mines L t d . v. Howe [1906] A.C. 

455. 

56 Under t h i s t e s t , a c o r p o r a t i o n may have a d u a l 

r e s i d e n c e f o r tax purposes. 

57 21 Can. Tax J . 217 (1973). 

58 supra 

59 The i s s u e i n the Thibodeau case was whether a c a p i t a l 

gain r e a l i z e d by the Thibodeau Family T r u s t was s u b j e c t 

to tax on the b a s i s of Canadian r e s i d e n c e . Two t r u s t e e s 

were r e s i d e n t i n Bermuda, a t h i r d t r u s t e e r e s i d e n t i n 

Canada. The Canadian t r u s t e e had the s o l e power to 

appoint new t r u s t e e s . The t r u s t e e s c o u l d only a c t by 

m a j o r i t y d e c i s i o n , a l l meetings of the t r u s t e e s were h e l d 
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i n Bermuda, and the t r u s t a s s e t s and t h e i r a d m i n i s t r a t i o n 

were l o c a t e d i n Bermuda. 

60 He r e i t e r a t e d h i s view that the s t a t u t e p r o v i d e d no 

" s t a t u t o r y formula to determine the r e s i d e n c e of the 

Thibodeau Family T r u s t " and that t h e r e f o r e he would 

employ "a j u d i c i a l formula a p p l i c a b l e to the f a c t s of the 

case alone". 

"As to the submission that the Court i n t h i s case 

... even i f i t a l s o f i n d s that the t r u s t has a 

r e s i d e n c e i n Bermuda, i t should f i n d t h a t i t has 

r e s i d e n c e i n Canada in that p a r t of the paramount 

or supreme a u t h o r i t y i n r e l a t i o n to the 

management of t h i s t r u s t was c a r r i e d on i n Canada 

a p p l y i n g by analogy the p r i n c i p l e s i n the c i t e d 

cases of determining r e s i d e n c e f o r income tax 

purposes of c o r p o r a t i o n s , i n my view, such 

submission i s a l s o not v a l i d . The j u d i c i a l 

formula f o r t h i s r e s p e c t i n g a c o r p o r a t i o n , i n my 

view, cannot apply to t r u s t e e s because t r u s t e e s 

cannot d e l e g a t e any of t h e i r a u t h o r i t y to 

c o - t r u s t e e s . A t r u s t e e cannot adopt a " p o l i c y of 

masterly i n a c t i v i t y " as commented upon i n 

U n d e r h i l l on the Law of T r u s t s and T r u s t e e s ... 

and on the evidence, none of the t r u s t e e s d i d 

adopt such p o l i c y . T h e r e f o r e i t i s not p o s s i b l e 

f o r a t r u s t to have a dual r e s i d e n c e f o r income 
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tax purposes, and t h e r e f o r e i t i s not p o s s i b l e to 

f i n d t h at p a r t of the paramount or " s u p e r i o r and 

d i r e c t a u t h o r i t y " of a t r u s t i s and was i n two 

p l a c e s . In any event, a f i n d i n g of dual r e s i d e n c e 

of t h i s t r u s t i s not made i n t h i s case." 

The l o g i c of the above passage i s uncl e a r and has 

been h i g h l y c r i t i c i z e d . I t seems that the non-delegation 

r u l e i s not r e l e v a n t to the q u e s t i o n of dual r e s i d e n c e . 

However, i t i s r e l e v a n t to the qu e s t i o n of whether or not 

resi d e n c e i n the t r u s t context i s a de f a c t o or a de ju r e 

concept. 

61 However, i n many ins t a n c e s a t r u s t e e w i l l r e f e r to the 

judgment and e x p e r t i s e of h i s c o - t r u s t e e , even though 

t h i s i s t e c h n i c a l l y a breach of h i s duty. 

62 A f t e r r e j e c t i n g the submissions of the Crown, Gibson, 

J . then i d e n t i f i e d a number of f a c t o r s which he 

co n s i d e r e d r e l e v a n t to the de t e r m i n a t i o n of the residence 

of the t r u s t : 1) the m a j o r i t y of the t r u s t e e s were 

r e s i d e n t i n Bermuda; 2) the t r u s t document pe r m i t t e d a 

m a j o r i t y r u l e ; 3) the Canadian t r u s t e e d i d not c o n t r o l 

the t r u s t e e s r e s i d e n t i n Bermuda; 4) the t r u s t res was 

l o c a t e d i n Bermuda; 5) some b e n e f i c i a r i e s r e s i d e d o u t s i d e 

of Canada; and 6) no t r u s t business was done i n Canada. 

On the b a s i s of the f i r s t two f a c t o r s enumerated, the 

Court h e l d t h a t the t r u s t was not r e s i d e n t i n Canada. 
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See a l s o F l a n n i g a n , 1985 E s t a t e s and T r u s t s Q u a r t e r l y , 

p.83; D.B. M o r r i s , [1979] C R . 414; L. A m i g h e t t i , [1979] 

C R . 652. 

63 T h i s B u l l e t i n reads: 

[Interpretation B u l l e t i n No. IT-447] 

Residence of a trust or estate. 

1. The r e s i d e n c e of a t r u s t or e s t a t e ( h e r e i n a f t e r 

r e f e r r e d to as a t r u s t ) i n Canada or i n a p a r t i c u l a r 

p r o v i n c e or t e r r i t o r y w i t h i n Canada, i s a q u e s t i o n of 

f a c t to be determined i n each case. However, a t r u s t i s 

g e n e r a l l y c o n s i d e r e d to r e s i d e where the t r u s t e e , 

executor, a d m i n i s t r a t o r , h e i r or other l e g a l 

r e p r e s e n t a t i v e ( h e r e i n a f t e r r e f e r r e d to as the t r u s t e e ) 

who manages the t r u s t or c o n t r o l s the t r u s t a s s e t s 

r e s i d e s . 

2. The t r u s t e e who has management and c o n t r o l of the 

t r u s t , while he may not have p h y s i c a l p o s s e s s i o n of the 

t r u s t a s s e t s , w i l l be the person who has most or a l l of 

the f o l l o w i n g powers or r e s p o n s i b i l i t i e s : 

(a) c o n t r o l over changes i n the t r u s t ' s investment 

p o r t f o l i o , 

(b) r e s p o n s i b i l i t y f o r the management of any business 

or p r o p e r t y owned by the t r u s t , 

(c) r e s p o n s i b i l i t y f o r any banking, and f i n a n c i n g 
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arrangements f o r the t r u s t , 

(d) c o n t r o l over any other t r u s t a s s e t s , 

(e) u l t i m a t e r e s p o n s i b i l i t y f o r p r e p a r a t i o n of the 

t r u s t accounts and r e p o r t i n g to the b e n e f i c i a r i e s 

of the t r u s t , and 

(f ) power to c o n t r a c t with and d e a l with t r u s t 

a d v i s o r s , e.g., a u d i t o r s and lawyers. 

3 . In c e r t a i n cases, more than one t r u s t e e may be 

i n v o l v e d i n e x e r c i s i n g the management and c o n t r o l over 

the t r u s t . I f one such t r u s t e e c l e a r l y e x e r c i s e s a more 

s u b s t a n t i a l p o r t i o n of the management and c o n t r o l than 

the o t h e r s , the t r u s t w i l l r e s i d e i n the j u r i s d i c t i o n i n 

which the t r u s t e e r e s i d e s . Where two or more t r u s t e e s 

e x e r c i s e r e l a t i v e l y equal p o r t i o n s of the management and 

c o n t r o l of the t r u s t , and t r u s t e e s e x e r c i s i n g more than 

50% of such management and c o n t r o l r e s i d e i n one 

j u r i s d i c t i o n , the t r u s t w i l l r e s i d e i n t h a t j u r i s d i c t i o n . 

4. In some cases i t may not be c l e a r who has management 

and c o n t r o l of the t r u s t and i n these s i t u a t i o n s the 

Department w i l l examine other f a c t o r s r e l a t i n g to the 

t r u s t to determine r e s i d e n c e . The most important of these 

f a c t o r s a r e : 

(a) the l o c a t i o n where the l e g a l r i g h t s with respect to 

the t r u s t a s s e t s are e n f o r c e a b l e , and 

(b) the l o c a t i o n of the t r u s t a s s e t s . 

The r e s i d e n c e of the b e n e f i c i a r i e s of a t r u s t and 

d o m i c i l e of the s e t t l o r are not c o n s i d e r e d to be r e l e v a n t 
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except i n s i t u a t i o n s as d e s c r i b e d i n 5 below. 

5 . Normally resi d e n c e of a t r u s t i s dependent upon 

r e s i d e n c e of the t r u s t e e or t r u s t e e s who can e x e r c i s e 

management and c o n t r o l of the t r u s t . In some s i t u a t i o n s 

the f a c t s may i n d i c a t e that a s u b s t a n t i a l p o r t i o n of the 

management and c o n t r o l r e s t s with some other person such 

as the s e t t l o r or the b e n e f i c i a r i e s . In these s i t u a t i o n s 

the r e s i d e n c e of t h i s other person may be c o n s i d e r e d to 

be the determining f a c t o r of the t r u s t r e g a r d l e s s of any 

c o n t r a r y p r o v i s i o n s i n the t r u s t agreement. 

6 . Where an i n d i v i d u a l e x e r c i s e s the management and 

c o n t r o l of a t r u s t , the r e s i d e n c e of that i n d i v i d u a l i s 

determined based on the normal f a c t u a l t e s t s f o r 

determ i n i n g the residence of an i n d i v i d u a l . 

7. Where a c o r p o r a t i o n e x e r c i s e s the management and 

c o n t r o l of a t r u s t , the r e s i d e n c e of that c o r p o r a t i o n i s 

determined based on the normal f a c t u a l t e s t s f o r 

determ i n i n g res i d e n c e of a c o r p o r a t i o n . An exception to 

the g e n e r a l r u l e may be encountered where the management 

and c o n t r o l of a t r u s t i s e x e r c i s e d by a branch of a 

t r u s t company. In these c i r c u m s t a n c e s , the t r u s t may be 

determined r e s i d e n t i n the j u r i d i c t i o n where the branch 

o f f i c e i s l o c a t e d even though the c o r p o r a t i o n i t s e l f i s 

o u t s i d e that j u r i s d i c t i o n . 

8. In some s i t u a t i o n s , a f t e r examination of a l l f a c t o r s , 

i t may be determined that a t r u s t i s r e s i d e n t in Canada 

no t w i t h s t a n d i n g that another country may c o n s i d e r the 
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t r u s t to be r e s i d e n t i n that c o u n t r y . 

9 . Pursuant to paragraph 94(c) a t r u s t not otherwise 

r e s i d e n t i n Canada may be deemed to be a r e s i d e n t i n 

Canada f o r the purposes of Part I of the Act i f the t r u s t 

i s such that the amount of the income or c a p i t a l to be 

d i s t r i b u t e d at any time to any b e n e f i c i a r y of the t r u s t 

depends upon the e x e r c i s e by any person o f, or the 

f a i l u r e by any person to e x e r c i s e , any d i s c r e t i o n a r y 

power. 

10. Subsection 75(2) p r o v i d e s t h a t , where pr o p e r t y i s 

t r a n s f e r r e d by a person to a t r u s t c r e a t e d a f t e r 1934 on 

c o n d i t i o n that the p r o p e r t y , or p r o p e r t y s u b s t i t u t e d f o r 

i t , may r e v e r t to that person or pass to persons 

d e s i g n a t e d by him or that d u r i n g h i s l i f e t i m e the 

p r o p e r t y may be disposed of only with h i s concurrence, 

any income or l o s s or t a x a b l e c a p i t a l gain or a l l o w a b l e 

c a p i t a l l o s s from the p r o p e r t y , or p r o p e r t y submitted f o r 

i t , i s a t t r i b u t a b l e to that person d u r i n g h i s l i f e t i m e 

w h i le he i s r e s i d e n t i n Canada. In such s i t u a t i o n s 

a t t r i b u t i o n a p p l i e s whether or not the t r u s t i s r e s i d e n t 

i n Canada. 

11. The f o r e g o i n g are the c o n s i d e r a t i o n s viewed as 

r e l e v a n t i n determining the r e s i d e n c e of a t r u s t or 

e s t a t e i n o r d i n a r y s i t u a t i o n s . Regard may be had to other 

f a c t o r s where the purported r e s i d e n c e of a t r u s t or 

e s t a t e appears to have been motivated by reasons of tax 

avoidance. 
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64 see below, chapter 6.2 

65 see below, chapter 6.1 

66 see below 

67 I t w i l l be shown l a t e r t h a t there are c e r t a i n 

disadvantages r e s u l t i n g out of the d i v i d e n d tax c r e d i t 

f o r n o n - r e s i d e n t s . 

68 I w i l l r e f e r to some anomalies l a t e r . 

69 l i k e people who are l i v i n g i n Canada, but are 

r e s i d e n t s of Germany a c c o r d i n g to the d e f i n i t i o n of the 

Convention, or German companies which have a permanent 

establishment i n Canada and t h e r e f o r e being here a c t u a l l y 

without being a r e s i d e n t c o r p o r a t i o n . 

70 source: F i s c h e r Weltalmanach 1986, s. 343 

71 The U.S. garment i n d u s t r y and i t s lobby are f i g h t i n g 

imports from Hong Kong, Taiwan, South Korea. 

72 see a l s o Olsen 

73 I t i s not my i n t e n t i o n to cover a l l of them nor to go 
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i n t o a very d e t a i l e d d i s c u s s i o n . Most of them are not 

e l i g i b l e f o r n o n - r e s i d e n t s , as f o r example, the o i l 

incent i v e s . 

74 see the Canadian MURB -Programs, where a 5% and i n 

some cases 10% d e p r e c i a t i o n f o r m u l t i p l e u n i t r e s i d e n c i a l 

b u i l d i n g s (MURB) was d e d u c t i b l e a g a i n s t other sources of 

income; see Reg. Sch. I I , C l a s s 31, 32. 

75 see sec. 37 I.T.A. 

76 sec. 65, 66 I.T.A. 

77 Reg. 1208; Reg. Sch. I I , C l a s s 10 

78 Even so c a l l e d "quick f l i p s " were in the beginning of 

t h i s tax program w i t h i n the p o l i c y of the government. 

79 see Reg. Sch. I I , C l a s s 10, 12 and Reg. 1104(2) 

80 Watkins Report, Gray Report 

81 In Canada the Income Tax Act proposes tax n e u t r a l i t y . 

As a r e s u l t there i s the same tax burden f o r p r o f i t s 

d e r i v e d from a c o r p o r a t i o n i n means of d i v i d e n d s compared 

to p r o f i t s earned p e r s o n a l l y . In the U.S. d i v i d e n d s are 

taxed at the company l e v e l and i n the hands of the 



1 42 

shar e h o l d e r s , without having a d i v i d e n d tax c r e d i t 

a l l o w i n g f o r t o t a l tax n e u t r a l i t y as i t i s i n Canada. As 

a consequence i t i s cheaper to do investment i n the U.S. 

i f one expects to r e - i n v e s t p r o f i t s made by a company. 

82 see below 

83 A f t e r the U.S. Tax Reform Act 1986, investment l o s s e s 

from r e a l e s t a t e are l i m i t e d to income. 

84 For the f i r s t year on l y , h a l f the r a t e , equals 2.5%, 

a p p l i e s . 

85 i n s e r t from me 

86 Bode, p. 4; Zimmermann, p. 29; Jae n i c k e , 

D i s k r i m i n i e r u n g , p. 387; Kipp, p. 137 

87 Langenscheid's Taschenworterbuch L a t e i n i s c h - D e u t s c h ; 

Schmidt, Grundfragen, p. 12; Zimmermann, p. 29 

88 Larousse du XX s s i e l e , V o l . 2, " d i s c r i m i n e r " ; Bertaux-

Le p o i n t e , " d i s c r i m i n a t i o n " ; von Ackermann, p. 3 and i b i d ; 

Schmidt, Grundfragen, p. 12; Le grand Larousse 

Encyclopedique 1960 " d i s c r i m i n a t i o n " 

89 Das grosse Dudenlexikon, V o l . 2, " d i s k r i m i n i e r e n , " 
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" D i s k r i m i n i e r u n g " ; Mackensen, " d i s k r i m i n i e r e n , " 

D i s k r i m i n a t i o n " 

90 Loerke, p. 15 

91 Zimmermann, p. 29 Fn. 35; Learner's D i c t i o n a r y "to 

d i s c r i m i n a t e " ; S c h i n d l e r , p. 67; Herbst, Worterbuch, V o l . 

1, " d i s c r i m i n a t i o n " 

92 S t a a t s l e x i k o n , V o l . 2, p. 990, " D i s k r i m i n i e r u n g " 

93 Grundsatz der G l e i c h b e r e c h t i g u n g 

94 Bode, p. 5; Kruse, p. 279, 530 f . , 518f 

95 IMF: Annual Report 1965, p. 4; Sannwald-Stohler, p. 65 

96 Bode, p. 5 

97 In order to s t r e s s i t the term " d i s c r i m i n a t i o n " has 

supplements as " i n j u s t e , " " m a l v e i l l a n t , " " i n j u s t , " 

"unlawful," " u n f a i r . " I t a l s o r e s u l t s from supplements 

l i k e " a g a i n s t , " "au detriment" or "au p r e j u d i c e . " 

98 Zimmermann, p. 29f, d e f i n e s the term d i s c r i m i n a t i o n i n 

the l e g a l sense as: "disapproved by law, u n j u s t i f i e d or 

unlawful d i s c r i m i n a t i o n . " 
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99 In t h i s sense J a e n i c k e , B e g r i f f e , p. 32 f, 86 d e f i n e s 

the term of d i s c r i m i n a t i o n "inadmissable treatment" 

100 see Hesse, p. 170 f, 187, 211 

101 Schmidt, Grundfragen, p. 13 

102 see Ipsen, E q u a l i t y , p. 113 f o r the s t a t u s of 

e q u a l i t y i n the p u b l i c law; Berber, volume 1, p. 210 f o r 

the i n t e r n a t i o n a l law. 

103 J a e n i c k e , D i s c r i m i n a t i o n , p. 390; Zimmermann, p. 51; 

Schmidt, Grundfragen, p. 13/14, p. 62; Kipp, p. 143; 

Zerr, p. 16 f; A. Loerke, p. 19 

104 Jaenicke i n : Strupp-Schlochauer, volume 1, p. 392; 

Berber, volume 1, p. 210 f f ; Schwarzenberger, volume 1, 

p. 229 f. 

105 Ja e n i c k e , supra; the same term. p. 145; 

Schwarz-Lieberman, von Wahlendorf, p. 19; Zerr, p. 109; 

Guggenheim, volume 1, p. 164 f; Oppenheim-Lauterpacht, 

volume 1, p. 238 f f , Schwarzenberger, p. 26 f, Dahm, 

volume 1, p. 163. 

106 see E r l e r , p. 141, 159 and see Verd r o s s , p. 229 
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107 Berber, volume 1, p. 179, 221 f . 

108 Berber, volume 1, p. 179-184; see a l s o Schaumann, p. 

148 f; K i s s : L'abus de d r o i t en d r o i t i n t e r n a t i o n a l , 

1953. 

109 see E r l e r , p. 159 

110 J a e n i c k e , B e g r i f f , p. 143 f f ; Schaumann, p. 3 

111 see Guggenheim, volume 1, p. 309; Berber, volume 1, 

p. 397 

112 see J a e n i c k e , D i s c r i m i n a t i o n , i n : Strupp-Schlochauer, 

p. 388; Schwarzenberger, Standards, i n : QIL 2 (1948), p. 

409, 412; Dahm, volume 1, p. 505, Berber, volume 1, p. 

189, 377; S c h i n d l e r ; see a l s o E r l e r , p. 49 

113 see Thieme, p. 13ff, 73-77; Ipsen, E q u a l i t y , p. 135; 

Kipp, p. 149; S c h i n d l e r , p. 54 

114 J a e n i c k e , D i s c r i m i n a t i o n , supra, p. 392; L e i b h o l z , 

i n : Strupp-Schlochauer, volume 1, p 694 f f , E l s b e r n d , p. 

47 

115 Based on h i s p r e c i s e examination of the p r i n c i p l e of 
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d i s c r i m i n a t i o n , K i s s , p. 80 f f , 85; see a l s o J a e n i c k e , 

Terms, p. 11 f; the same, D i s c r i m i n a t i o n , p. 387; the 

same, E q u a l i t y , p. 690 f f ; Schwarzenberger, volume 1, p. 

231 f; Held, p. 12; E l s b e r n d , p. 47; Dahm, volume 2, p. 

580 f; Ipsen, E q u a l i t y , p. 132; Kipp, p. 143; Ross, p. 

154 f; Thieme, p. 13 f f , 69; see a l s o the judgement of 

the a d m i n i s t r a t i v e c o u r t of the pr o v i n c e Baden of the 

29.11.1952; DVBl. 1953, p. 242 

116 see Schwarzenberger, Standards, p. 402-418; the same, 

volume 1, p. 229 f f , 240; Scheuner, p. 54 

117 Zimmermann, p. 39 

118 Zimmermann, supra; Schwarzenberger, volume 1, p. 229 

f 

119 Zimmermann, supra 

120 R i t t e r s h a u s e n , p. 259; Schwarzenberger, Standards, p. 

410 

121 see Schwarzenberger, volume 1, p. 24 f; the same, 

Most-favoured n a t i o n treatment, p. 96-114; Guggenheim, 

volume 1, p. 99 f; Dahm, volume 2, p. 593, 595 

122 Dahme, volume 2, p. 593 
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123 see E r l e r , p. 131 f and a l s o A r t i c l e II GAT 

124 see Scheuner, p. 56; Schwarzenberger, Standards, p. 

p. 410 

125 see E r l e r , p. 52 f, 72 

126 Schwarzenberger, supra; the same, volume 1, p. 232 

127 Kipp, p. 144; Schwarzenberger, supra, p. 409 f 

128 Zimmermann, p. 40; Ja e n i c k e , Equal Treatment, p. 691; 

Schwarzenberger, volume 1, p. 231 f, 240 

129 Kipp, p. 137; Ja e n i c k e , D i s c r i m i n a t i o n , p. 388-390 

130 see Kipp, p. 143 
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242 sec. 2 ( 3 ) ( c ) , 115, 116 I.T.A. The $500,000 c a p i t a l 

gains exemption implemented by the 1985/86 budget 

p r o v i d e s o n l y f o r Canadian r e s i d e n t s . 

243 see: Walker 

244 I t reads: 

SEC. 116. Dispostion by non-resident person of certain 

property. 

(1) Where a non-resident person proposes to dispose of 

any p r o p e r t y that would, i f he di s p o s e d of i t , be taxable 

Canadian p r o p e r t y of that person (other than d e p r e c i a b l e 

p r o p e r t y or excluded p r o p e r t y ) , he may, at any time 

before the d i s p o s i t i o n , send to the M i n i s t e r a n o t i c e 

s e t t i n g f o r t h 

(a) the name and address of the person to whom he 

proposes to dispose of the p r o p e r t y ( i n t h i s 

s e c t i o n r e f e r r e d to as the "proposed p u r c h a s e r " ) , 

(b) a d e s c r i p t i o n of the p r o p e r t y s u f f i c i e n t to 

i d e n t i f y i t , 

(c) the estimated amount of the proceeds of d i s p o s i t i o n 

to be r e c e i v e d by him f o r the p r o p e r t y , and 

(d) the amount of the a d j u s t e d c o s t base to him of the 

p r o p e r t y at the time of the sending of the n o t i c e . 

Sec. 116(2) 

(2) C e r t i f i c a t e in respect of proposed d i s p o s i t i o n . Where 

a n o n - r e s i d e n t person who has sent to the M i n i s t e r a 
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n o t i c e under s u b s e c t i o n (1) i n r e s p e c t of a proposed 

d i s p o s i t i o n of any prop e r t y has 

(a) p a i d to the Receiver G e n e r a l , as or on account of 

tax under t h i s Part payable by him f o r the year, 

25% of the amount, i f any, by which the estimated 

amount set f o r t h i n the n o t i c e i n accordance with 

paragraph (1)(C) exceeds the amount set f o r t h i n 

the n o t i c e i n accordance with paragraph ( l ) ( d ) , or 

(b) f u r n i s h e d to the M i n i s t e r s e c u r i t y a c c e p t a b l e to 

the M i n i s t e r i n resp e c t of the proposed d i s p o s i t i o n 

of the property, 

the M i n i s t e r s h a l l f o r w i t h i s s u e to the non-resident 

person and the proposed purchaser a c e r t i f i c a t e i n 

p r e s c r i b e d form i n respect of the proposed d i s p o s i t i o n , 

f i x i n g t h e r e i n an amount ( i n t h i s s e c t i o n r e f e r r e d to as 

the " c e r t i f i c a t e l i m i t " ) equal to the estimated amount 

set f o r t h i n the n o t i c e i n accordance with paragraph 

( D ( c ) . 

Sec. 116(3) 

(3) N o t i c e to M i n i s t e r . Every non-resident person 

who i n a t a x a t i o n year has made a d i s p o s i t i o n of any 

taxa b l e Canadian p r o p e r t y of t h a t person (other than 

d e p r e c i a b l e property or excluded p r o p e r t y ) s h a l l , not 

l a t e r than 10 days a f t e r the day on which the d i s p o s i t i o n 

was made, send to the M i n i s t e r , by r e g i s t e r e d m a i l , a 

n o t i c e s e t t i n g f o r t h 

(a) the name and address of the person to whom he 
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disposed of the p r o p e r t y ( i n t h i s s e c t i o n r e f e r r e d 

to as the "purchaser"), 

(b) a d e s c r i p t i o n of the p r o p e r t y s u f f i c i e n t to 

i d e n t i f y i t , and 

(c) a statement of the proceeds of d i s p o s i t i o n of the 

prop e r t y and the amount of i t s a d j u s t e d c o s t base 

to him immediately before the d i s p o s i t i o n , 

u n l e s s the non-resident person has, at any time before 

the d i s p o s i t i o n , sent to the M i n i s t e r a n o t i c e under 

s u b s e c t i o n (1) i n respect of any proposed d i s p o s i t i o n of 

that p r o p e r t y and 

(d) the purchaser was the proposed purchaser r e f e r r e d 

to i n that n o t i c e , 

(e) the estimated amount set f o r t h i n that n o t i c e i n 

accordance with paragraph (1) (c) i s equal to or 

gr e a t e r than the proceeds of the d i s p o s i t i o n of the 

pro p e r t y , and 

(f ) the amount set f o r t h i n that n o t i c e i n accordance 

with paragraph ( l ) ( d ) does not exceed the a d j u s t e d 

c o s t base to the non-resident person of the 

pr o p e r t y immediately before the d i s p o s i t i o n . 

Sec. 116(4) 

(4) C e r t i f i c a t e i n r e s p e c t of p r o p e r t y disposed o f . 

Where a non-resident person who has sent to the M i n i s t e r 

a n o t i c e under s u b s e c t i o n (3) i n resp e c t of a d i s p o s i t i o n 

of any p r o p e r t y has 

(a) p a i d to the Receiver G e n e r a l , as or on account of 
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tax under t h i s Part payable by him f o r the year, 

25% of the amount, i f any, by which the proceeds of 

d i s p o s i t i o n of the p r o p e r t y exceed the a d j u s t e d 

c o s t base to him of the p r o p e r t y immediately before 

the d i s p o s i t i o n , or 

(b) f u r n i s h e d to the M i n i s t e r s e c u r i t y a c c e p t a b l e to 

the M i n i s t e r i n r e s p e c t of the d i s p o s i t i o n of the 

property, 

the M i n i s t e r s h a l l f o r w i t h i s s u e to the non-resident 

person and the purchaser a c e r t i f i c a t e i n p r e s c r i b e d form 

i n respect of the d i s p o s i t i o n . 

Sec. 116(5) 

(5) L i a b i l i t y of purchaser i n c e r t a i n cases. Where 

in a t a x a t i o n year a purchaser has a c q u i r e d from a 

non-resident person any of that non-resident person's 

taxable Canadian pr o p e r t y (other than d e p r e c i a b l e 

p r o p e r t y or excluded p r o p e r t y ) , 

(a) the purchaser, u n l e s s a f t e r reasonable i n q u i r y he 

had no reason to b e l i e v e that the non-resident 

person was not r e s i d e n t i n Canada, i s l i a b l e to 

pay, as tax under t h i s P a r t f o r the year on behalf 

of the non-resident person, 

( i ) 15% of the c o s t to the purchaser of the 

property so a c q u i r e d , i f no c e r t i f i c a t e has 

been i s s u e d under s u b s e c t i o n (2) i n resp e c t 

of the d i s p o s i t i o n of the property by the 

non-resident person to the purchaser, or 
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( i i ) i n any other case, the l e s s e r of 

(A) 15% of the c o s t to the purchaser of the 

pr o p e r t y so a c q u i r e d , and 

(B) 25% of the amount, i f any, by which the 

c o s t to the purchaser of the p r o p e r t y 

so a c q u i r e d exceeds the c e r t i f i c a t e 

l i m i t f i x e d by the c e r t i f i c a t e i s s u e d 

under s u b s e c t i o n (2) i n respect of the 

d i s p o s i t i o n of the property by the 

non - r e s i d e n t person to the purchaser, 

and i s e n t i t l e d to deduct or w i t h o l d from any 

amount p a i d or c r e d i t e d by him to the non-resident 

person or otherwise recover from the non-resident 

person any amount p a i d by him as such tax; 

(b) at such time, i f any, as any c e r t i f i c a t e under 

su b s e c t i o n (4) i s i s s u e d to him by the M i n i s t e r i n 

respect of the p r o p e r t y , the purchaser ceases to be 

l i a b l e under t h i s s u b s e c t i o n to pay any amount as 

tax under t h i s Part f o r the year on behalf of the 

non-resident person; and 

(c) the purchaser s h a l l , w i t h i n 30 days a f t e r the end 

of the month i n which he a c q u i r e d the p r o p e r t y , 

remit to the Receiver General the tax f o r which he 

i s l i a b l e under paragraph ( a ) . 

Sec. 116(5.1) 

(5.1) Idem. Where a non-resident person has d i s p o s e d 

of or proposes to di s p o s e of a l i f e insurance p o l i c y i n 
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Canada, a p r o p e r t y d e s c r i b e d i n paragraph 59(2) ( a ) , ( c ) , 

or (d) or any p r o p e r t y that i s or would, i f he disposed 

of i t , be t a x a b l e Canadian p r o p e r t y of that person other 

than 

(a) excluded p r o p e r t y , or 

(b) p r o p e r t y that has been t r a n s f e r r e d or d i s t r i b u t e d 

on or a f t e r h i s death and as a consequence thereof 

to any person by way of g i f t i n t e r v i v o s or to a person 

with whom he was not d e a l i n g with at arm's l e n g t h f o r no 

proceeds of d i s p o s i t i o n or f o r proceeds of d i s p o s i t i o n 

l e s s than the f a i r market value thereof at the time he so 

disposed of i t or proposes to dispose of i t , as the case 

may be, the f o l l o w i n g r u l e s a p p l y : 

(c) the r e f e r e n c e i n paragraph (1)(C) to "the proceeds 

of d i s p o s i t i o n to be r e c e i v e d by him f o r the 

p r o p e r t y " s h a l l be read as a re f e r e n c e to "the f a i r 

market value of the p r o p e r t y at the time he 

proposed to d i s p o s e of i t " , 

(d) the r e f e r e n c e s i n s u b s e c t i o n s (3) and (4) to "the 

proceeds of d i s p o s i t i o n of the p r o p e r t y " s h a l l be 

read as r e f e r e n c e s to "the f a i r market value of the 

prop e r t y immediately before the d i s p o s i t i o n " ; 

(e) the r e f e r e n c e s i n s u b s e c t i o n (5) to "the c o s t to 

the purchaser of the p r o p e r t y so a c q u i r e d " s h a l l be 

read as r e f e r e n c e s to "the f a i r market value of the 

prop e r t y at the time i t was a c q u i r e d " ; and 

(f) the r e f e r e n c e i n s u b s e c t i o n (5.3) to the "amount 
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payable by the taxpayer f o r the p r o p e r t y so 

a c q u i r e d " s h a l l be read as a r e f e r e n c e to "the f a i r 

market value of the p r o p e r t y at the time i t was 

a c q u i r e d " . 

Sec. 116(5.2) 

(5.2) C e r t i f i c a t e i n r e s p e c t of d i s p o s i t i o n s . Where 

a non-resident person has, i n respect of a d i s p o s i t i o n or 

a proposed d i s p o s i t i o n to a taxpayer i n a t a x a t i o n year 

of a l i f e insurance p o l i c y i n Canada of the n o n - r e s i d e n t 

person, a p r o p e r t y d e s c r i b e d i n paragraph 5 9 ( 2 ) ( a ) , ( c ) , 

or (d) of the non-resident person or d e p r e c i a b l e p r o p e r t y 

that i s or would, i f he d i s p o s e d of i t , be taxable 

Canadian pr o p e r t y of the non-resident person, 

(a) p a i d to the Receiver General, as or on account of 

tax under t h i s Part payable by the non-resident 

person f o r the year, such amount as i s a c c e p t a b l e 

to the M i n i s t e r i n r e s p e c t of the d i s p o s i t i o n or 

proposed d i s p o s i t i o n of the p r o p e r t y , or 

(b) f u r n i s h e d to the M i n i s t e r s e c u r i t y a c c e p t a b l e to 

the M i n i s t e r i n r e s p e c t of the d i s p o s i t i o n or 

proposed d i s p o s i t i o n of the p r o p e r t y , 

the M i n i s t e r s h a l l f o r t h w i t h i s s u e to the non-resident 

person and to the taxpayer a c e r t i f i c a t e i n p r e s c r i b e d 

form i n r e s p e c t of the d i s p o s i t i o n , proposed proceeds of 

d i s p o s i t i o n or such other amount as i s reasonable i n the 

c ircumstances. 

Sec. 116(5.3) 
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(5.3) L i a b i l i t y of purchaser i n c e r t a i n c a ses. Where 

in a t a x a t i o n year a taxpayer has a c q u i r e d from a 

non-resident person p r o p e r t y r e f e r r e d to i n s u b s e c t i o n 

(5.2) , 

(a) the taxpayer, u n l e s s a f t e r reasonable i n q u i r y he 

had no reason to b e l i e v e that the non-resident 

person was not r e s i d e n t i n Canada, i s l i a b l e to 

pay, as tax under t h i s Part f o r the year on beh a l f 

of the no n - r e s i d e n t person, 50% of the amount, i f 

any, by which 

( i ) the amount payable by the taxpayer f o r the 

pr o p e r t y so a c q u i r e d exceeds 

( i i ) the amount f i x e d i n the c e r t i f i c a t e , i f any, 

i s s u e d under s u b s e c t i o n (5.2) i n respect of 

the d i s p o s i t i o n of the p r o p e r t y by the 

non - r e s i d e n t person to the taxpayer 

and i s e n t i t l e d to deduct or w i t h o l d from any 

amount p a i d or c r e d i t e d by him to the non-resident 

person or to otherwise recover from the 

non-resident person any amount p a i d by him as such 

tax; and 

(b) the taxpayer s h a l l , w i t h i n 30 days a f t e r the end of 

the month i n which he a c q u i r e d the pr o p e r t y , remit 

to the Receiv e r General the tax f o r which he i s 

l i a b l e under paragraph ( a ) . 

Sec. 116(5.4) 
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(5.4) Presumption. Where there has been a 

d i s p o s i t i o n by a non-resident of a l i f e i nsurance p o l i c y 

i n Canada by v i r t u e of s u b s e c t i o n 148(2) or any of 

subparagraphs 1 4 8 ( 9 ) ( c ) ( i ) to ( i i i ) and ( i v . 1 ) , the 

i n s u r e r under the p o l i c y s h a l l , f o r the purposes of 

s u b s e c t i o n s (5.2) and (5.3) be deemed to be the taxpayer 

who a c q u i r e d the p r o p e r t y f o r an amount equal to the 

proceeds of d i s p o s i t i o n as determined under s e c t i o n 148. 

Sec. 116(6) 

(6) D e f i n i t i o n of "excluded p r o p e r t y " . For the 

purposes of t h i s s e c t i o n , "excluded p r o p e r t y " of a 

non-resident person means 

(a) p r o p e r t y d e s c r i b e d i n subparagraph 1 1 5 ( 1 ) ( b ) ( i x ) ; 

(b) a share of the c a p i t a l stock of a p u b l i c 

c o r p o r a t i o n , or an i n t e r e s t t h e r e i n ; 

(c) a u n i t of a mutual fund t r u s t ; 

(d) a bond, debenture, b i l l , note, mortgage, hypothec 

or s i m i l a r o b l i g a t i o n ; or 

(e) any other p r o p e r t y that i s p r e s c r i b e d to be 

excluded p r o p e r t y . 

245 see sec. 116(5)(a) I.T.A. 

246 see Holmes 

247 see CTS 212-11 



248 The C a r t e r Commission recommended a g e n e r a l 

w i t h o l d i n g tax of 30%, see V o l . IV p.488 No. 6. For 

s p e c i f i c items the Commission recommended ( V o l . IV 

p.502/503): 

"Payments of p r o p e r t y income by r e s i d e n t s to 

n o n - r e s i d e n t s of Canada are s u b j e c t to w i t h o l d i n g 

taxes as f o l l o w s : 

(1) D i v i d e n d s of a company owned to the extent 

of 25 per cent or more by Canadians (with a 

v a r i a t i o n i n t h i s r u l e i f the shares are l i s t e d 

on a stock exchange) — 10 per cent; a l l other 

d i v i d e n d s — 15 per c e n t . 

(2) I n t e r e s t — 15 per cent with c e r t a i n 

e x c e p t i o n s , the most important being the 

exemption f o r i n t e r e s t payments on bonds i s s u e d 

a f t e r A p r i l 15, 1966, by the f e d e r a l , 

p r o v i n c i a l , and m u n i c i p a l governments, and f o r 

i n t e r e s t payments to o r g a n i z a t i o n s exempt from 

tax i n t h e i r country ( c o n d i t i o n a l on 

c e r t i f i c a t e s of exemption being p r o v i d e d ) . 

(3) R e n t a l s — 15 per cent, but i n the case of 

r e a l t y r e n t a l s a non-resident may e l e c t to pay 

tax at the a p p l i c a b l e Canadian tax r a t e s a f t e r 

f i l i n g an income tax r e t u r n of net Canadian 

r e n t a l income. 

(4) R o y a l t i e s — c o p y r i g h t r o y a l t i e s are not 

s u b j e c t to w i t h o l d i n g tax; f i l m and tape 



r o y a l t i e s - 10 per cent; a l l other r o y a l t i e s — 

15 per ce n t . A r e c i p i e n t of timber r o y a l t i e s 

may e l e c t to be taxed on h i s net Canadian 

income by f i l i n g a r e t u r n as i n the case of a 

r e c i p i e n t of r e a l e s t a t e r e n t a l s . 

(5) E s t a t e and t r u s t income and patronage 

d i v i d e n d s — 15 per cent. 

(6) A 15 per cent tax i n l i e u of any other tax 

( i n c l u d i n g the w i t h o l d i n g tax on d i v i d e n d s and 

i n t e r e s t paid) i s imposed on the income of a 

non-resident-owned investment c o r p o r a t i o n — a 

c o r p o r a t i o n s u b s t a n t i a l l y owned abroad whose 

income i s s u b s t a n t i a l l y from investments." 

249 e.g. Canada-Germany, see A r t . 10(2) f o r d i v i d e n d s ; 

A r t . 11(2) f o r i n t e r e s t . 

250 e.g. Canada-Germany A r t . 12(2) f o r r o y a l t i e s . 

251 sec. 212 ( l)(a) I.T.A.; see a l s o sec. 212(4) I.T.A. 

252 sec. 212(1)(b) I.T.A. 

253 sec. 212(1)(C) I.T.A. 

254 sec. 212(1)(d) I.T.A. 
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255 sec. 212(1)(e) I .T. A. 

256 sec. 2 1 2 ( 1 ) ( f ) I .T. A. 

257 sec. 212(1)(g) I .T. A. 

258 sec. 212(1)(h) I .T. A. 

259 sec. 212(1 ) ( i ) I • T. A. 

260 sec. 2 1 2 (1 ) ( j . 1 ) I . T. 

261 sec. 212(1)(k) I .T. A. 

262 sec. 212(1)(1) I .T. A. 

263 sec. 212(1)(m) I .T. A. 

264 sec. 212(1)(n) I .T. A. 

265 sec. 212(1)(o) I . T. A. 

266 sec. 212(1)(p) I .T. A. 

267 sec . 212(1)(q) I • T. A. 

268 sec. 212(1)(r) I .T. A. 
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269 sec. 212(1)(s) I.T.A. 

270 sec. 212(2) I.T.A. 

271 So i n t e r e s t p a i d by a non-resident-owned investment 

c o r p o r a t i o n to a non-resident i s g e n e r a l l y exempt from 

w i t h o l d i n g tax by v i r t u e of sec. 2 1 2 ( 1 ) ( b ) ( i ) I.T.A.; 

c a p i t a l gains d i v i d e n d s p a i d by a non-resident-owned 

investment c o r p o r a t i o n are exempt by v i r t u e of sec. 

212(2)(a) I.T.A.; See MacDonald, V o l . 4, No. 68444. 

272 see sec. 2 1 2 ( 1 ) ( b ) ( v i i ) I.T.A. 

273 CCH, Budget Message, p.13; P r e n t i c e H a l l , Budget 

Message, p.11: 

Non-Resident W i t h o l d i n g Tax 

An exemption from the non-resident w i t h o l d i n g tax i s 

c u r r e n t l y allowed f o r i n t e r e s t payments on c e r t a i n 

long-term debt o b l i g a t i o n s of c o r p o r a t i o n s and on debt 

o b l i g a t i o n s of Canadian governments, p r o v i d e d these are 

i s s u e d by the end of 1985. The budget proposed an 

e x t e n s i o n of t h i s exemption f o r such debt o b l i g a t i o n s 

i s s u e d before 1989. The e x t e n s i o n was to ensure that 

c o r p o r a t i o n s have continued access long-term debt 

f i n a n c i n g at c o m p e t i t i v e r a t e s . In a d d i t i o n , an exemption 

from the non-resident w i t h o l d i n g tax was being provided 
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f o r i n t e r e s t p a i d to the Bank f o r I n t e r n a t i o n a l 

S e t t l e m e n t s . The government a l s o proposed to examine over 

the coming year the extent to which the c u r r e n t exemption 

on w i t h o l d i n g tax on f o r e i g n c u r r e n c y d e p o s i t s h e l d i n 

banks can be broadened to i n c l u d e other f i n a n c i a l 

i n s t i t u t i o n s . To ensure that the exemption i s not 

e f f e c t i v e l y a p p l y i n g to f o r e i g n c u r r e n c y used to f i n a n c e 

domestic l e n d i n g , to the detriment of other l e n d e r s , the 

i s s u e of a p p r o p r i a t e safeguards was intended to be p a r t 

of the review. 

274 see sec. 215(6) I.T.A. I t reads: 

Sec. 215(6) 

(6) L i a b i l i t y f o r tax. Where a person has f a i l e d 

to deduct or w i t h o l d any amount as r e q u i r e d by 

t h i s s e c t i o n from an amount p a i d or c r e d i t e d or 

deemed to have been p a i d or c r e d i t e d to a 

non-resident person, that person i s l i a b l e to pay 

as tax under t h i s Part on b e h a l f of the 

non-resident person the whole of the amount that 

should have been deducted or w i t h e l d , and i s 

e n t i t l e d to deduct or w i t h o l d from any amount 

p a i d or c r e d i t e d by him to the non-resident 

person or otherwise recover from the non-resident 

person any amount p a i d by him as tax under t h i s 

Part on behalf t h e r e o f . 
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275 sbgenannte S p e k u l a t i o n s f r i s t 

276 Short form of " A k t i e n g e s e l l s c h a f t " , which means j o i n t 

stock company. 

277 See example given by Dart/Brown, XXIV Can. Tax J . 

(1976), 151, Fn. 18, where they are a c t u a l l y c a l c u l a t i n g 

the bank's gross-up i n r e s p e c t to Canadian w i t h o l d i n g 

taxes on i n t e r e s t payments to a f o r e i g n bank. 

278 - and there may be d i f f e r e n t economical and l e g a l 

reasons f o r t h i s -

279 I t reads: 

Sec. 212(14) 

(14) C e r t i f i c a t e of exemption. The M i n i s t e r may, 

upon a p p l i c a t i o n , i s s u e a c e r t i f i c a t e to any 

non-resident who e s t a b l i s h e s to the s a t i s f a c t i o n 

of the M i n i s t e r that 

(a) an income tax i s imposed under the laws 

of the country of which he i s a r e s i d e n t ; 

(b) he i s exempt under the laws r e f e r r e d to 

i n paragraph (a) from the payment of 

income tax to the government of the 

country of which he i s a r e s i d e n t ; and 

(c) he i s 

( i ) a person who i s or would be, i f he 
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were r e s i d e n t i n Canada, exempt from tax 

under s e c t i o n 149, 

( i i ) a t r u s t or c o r p o r a t i o n e s t a b l i s h e d 

or i n c o r p o r a t e d p r i n c i p a l l y i n c o n n e c t i o n 

with, or the p r i n c i p a l purpose of which 

i s to a d m i n i s t e r or p rovide b e n e f i t s 

under, one or more superannuation, 

pension, or retirement funds or plans or 

any funds or plans e s t a b l i s h e d to p r o v i d e 

employee b e n e f i t s , or 

( i i i ) a t r u s t , c o r p o r a t i o n or other 

o r g a n i z a t i o n c o n s t i t u t e d and operated 

e x c l u s i v e l y f o r c h a r i t a b l e purposes, no 

p a r t of the income of which i s payable 

to, or i s otherwise a v a i l a b l e f o r , the 

p e r s o n a l b e n e f i t of any p r o p r i e t o r , 

member, sha r e h o l d e r , t r u s t e e , or s e t t l o r 

t h e r e o f . 

280 the London rate of gross up between banks 

281 depending i f there i s a Double Tax Convention 

282 T h i s does not take i n t o account the r i s k of f o r e i g n 

c u r r e n c y t r a n s a c t i o n s , which i s to be seen as an economic 

r i s k i n i t s e l f . 
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283 The C a r t e r Report suggested the p o s s i b i l i t y f o r 

non-residents to f i l e a r e t u r n : 

7. "A w i t h o l d i n g tax of up to 10 percent should be 

imposed on payments f o r s e r v i c e s that were deducted 

i n the computation of b u s i n e s s or p r o p e r t y income and 

were not a l r e a d y s u b j e c t to a w i t h o l d i n g tax. These 

s e r v i c e s might w e l l be rendered o u t s i d e Canada but 

the b e n e f i t from them would be obtained i n Canada. 

T h i s w i t h o l d i n g tax should not apply to amounts p a i d 

in reimbursement of expenses. 

8. In c e r t a i n s p e c i f i c cases non-residents should be 

e n t i t l e d to e l e c t to be taxed as r e s i d e n t s of Canada, 

r e p o r t i n g t h e i r world income from a l l sources and 

deducting f o r e i g n tax c r e d i t s on the present b a s i s 

for f o r e i g n taxes p a i d on income from f o r e i g n 

sources. T h i s e l e c t i o n should be a v a i l a b l e i n the 

f o l l o w i n g c a s e s : 

a) where a Canadian r e s i d e n t became non-resident and 

e l e c t e d to be taxed as a Canadian r e s i d e n t f o r each 

year a f t e r the change of r e s i d e n c e ; or 

b) where a non-resident r e c e i v e d c e r t a i n kinds of income 

from Canada, i n c l u d i n g g i f t s , i n h e r i t a n c e s , the 

income p o r t i o n of pension and annuity payments and 

employment income. 

The implementation of these recommendations would, 

we b e l i e v e , c o n f e r the f o l l o w i n g important advantages: 

1. S u b s t i t u t i o n of a 30 percent gross-up and c r e d i t f o r 
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the s e c t i o n 28(1)(d) exemption: 

a) Removal of the exemption under s e c t i o n 28(1)(d) 

f o r f o r e i g n d i v i d e n d s r e c e i v e d by a Canadian 

c o r p o r a t i o n from a company i n which i t h e l d at 

l e a s t a 25 per cent i n t e r e s t would e l i m i n a t e a 

major loophole i n the present tax system through 

which some Canadians have i n e f f e c t avoided the 

payment of t h e i r f u l l Canadian tax on Canadian 

source income which has been d i v e r t e d through 

companies i n tax havens. 

b) The use of an a r b i t r a r y f l a t - r a t e tax c r e d i t 

would reduce, to a great extent, the s i g n i f i c a n c e 

of the tax mix of the source country. Thus, the 

balance between income taxes and w i t h o l d i n g taxes 

would be unimportant and the extent to which 

other taxes (e.g., s a l e s taxes) were u t i l i z e d i n 

the f o r e i g n j u r i s d i c t i o n would be l e s s important. 

c) Once i t was d e c i d e d that a broad e x c l u s i o n l i k e 

s e c t i o n 28(1)(d) was not a p p r o p r i a t e , the use of 

an a r b i t r a r y r a t e would s i m p l i f y the computations 

and remove much of the u n c e r t a i n i t y . Both of 

these advantages would be p a r t i c u l a r l y important 

to ensure that Canadian c o r p o r a t i o n s were not 

disco u r a g e d from e s t a b l i s h i n g f o r e i g n o p e r a t i o n s . 

Although the procedure would r e q u i r e the 

measurement of u n d e r l y i n g f o r e i g n source income 

from most c o u n t r i e s , t h i s would not g e n e r a l l y 
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apply to income d e r i v e d from the U n i t e d S t a t e s or 

the U n i t e d Kingdom (from which over three 

q u a r t e r s of the f o r e i g n source d i v i d e n d s of 

Canadians are d e r i v e d ) . T h i s s p e c i a l treatment 

c o u l d perhaps l a t e r be extended to other 

c o u n t r i e s a f t e r experience has been gained i n 

a d m i n i s t e r i n g the p r o v i s i o n s . In any case, the 

adjustments r e q u i r e d f o r the other c o u n t r i e s , 

although a r b i t r a r y , would be r e l a t i v e l y simple. 

Because p r o p e r t y gains would be taxed i n f u l l to 

Canadians on r e a l i z a t i o n , f u l l Canadian tax would 

be c o l l e c t e d i n the long run. A r b i t r a r y 

procedures to compute the annual tax l i a b i l i t y 

t h e r e f o r e would not be as i n e q u i t a b l e as they 

might otherwise be. 

d) A f l a t - r a t e gross-up and c r e d i t would r e s u l t i n 

the p r o g r e s s i v e r a t e schedule being a p p l i e d to 

f o r e i g n source d i r e c t investment income. 

e) Adoption of a r a t e of 30 per cent f o r the 

gross-up and c r e d i t would have two advantages: 

Canada would d e r i v e some ( a l b e i t small) net 

revenue from f o r e i g n source d i v i d e n d s , and most 

sh a r e h o l d e r s i n Canadian companies with f o r e i g n 

d i r e c t investments would pay no more Canadian tax 

.on f o r e i g n source d i v i d e n d s than they do at 

p r e s e n t . 

f) The gross-up r a t e c o u l d be a d j u s t e d from time to 
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time to meet p a r t i c u l a r c i r c u m s t a n c e s . A 

re d u c t i o n i n the ra t e might be necessary i f over 

time the expected before-tax r a t e s of r e t u r n on 

co r p o r a t e a s s e t s i n Canada d e c l i n e d f o l l o w i n g the 

adoption of the i n t e g r a t i o n p r o p o s a l . " 

See C a r t e r Report pp. 488-490. 

284 see sec. 216 and 217 I.T.A. 

285 See Ba r k i v. M.N.R., [1975] CTC 2300; PPG I n d u s t r i e s  

L t d . v. M.N.R., [1978] CTC 2055; 78 DTC 1062 (T.R.B.) 

286 As an example l e t ' s take r e a l e s t a t e investments: I f 

a l l tenants are w i t h o l d i n g 25% of the ren t , t h i s w i l l 

u s u a l l y end up being more expensive than t a x a t i o n of the 

p r o f i t , which means gross rent minus a l l expenses. 

287 see above 

288 See IT-393R pa r a . 9. T h i s l i m i t s the f e a s i b i l i t y of 

a l l d i f f e r e n t kinds of investment which u s u a l l y have some 

l o s s e s , at l e a s t i n the beginning. 

289 sec. 125(7)(b) I.T.A. reads: 

Sec. 125(7)(b) 

C a n a d i a n - c o n t r o l l e d p r i v a t e c o r p o r a t i o n . "Canadian-

c o n t r o l l e d p r i v a t e c o r p o r a t i o n " means a p r i v a t e 
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c o r p o r a t i o n t h a t i s a Canadian c o r p o r a t i o n other than a 

c o r p o r a t i o n c o n t r o l l e d , d i r e c t l y or i n d i r e c t l y i n any 

manner whatever, by one or more non-resident persons, by 

one or more p u b l i c c o r p o r a t i o n s (other than a p r e s c r i b e d 

venture c a p i t a l c o r p o r a t i o n ) or any combination t h e r e o f . 

290 see sec. 112(1),(2) ITA 

291 see sec. 125 I.T.A. 

292 The exact percentage d i f f e r s from p r o v i n c e to 

p r o v i n c e . In B.C. i t i s set at 27%. 

293 Lawyers i n B.C. are not allowed to i n c o r p o r a t e , which 

i s a p i t y f o r them under tax a s p e c t s , but i n A l b e r t a i t 

i s p o s s i b l e . 

294 see: Falcone 

295 e x c l u d i n g share c a p i t a l or c o n t r i b u t e d s u r p l u s 

p r o v i d e d by persons other than s p e c i f i e d non-resident 

s h a r e h o l d e r s of the c o r p o r a t i o n 

296 i n c l u d i n g c o r p o r a t i o n s and t r u s t s 

297 formula taken from Ward, i n : F o r r y (Ed.), T h i n 

C a p i t a l i z a t i o n 
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298 see above 

299 see above 

300 i . e . , approximately o n e - t h i r d of the tax payable 

thereon 

301 S u b j e c t , however, to c e r t a i n adjustments on account 

of the f o r e i g n tax c r e d i t allowed under sec. 126 I.T.A. 

302 i . e . , at the normal w i t h o l d i n g tax r a t e of 25% 

303 i . e . , the maximum rate of 34%, p l u s the 47% surtax 

304 see above 

305 i . e . , 50% of 62.5%, p l u s 50% of 25% 

306 i . e . , 50% x 57.5%, plus 50% x 15% 

307 see chapter 7 

308 D i r e c t s u b s i d i e s as under APIP or FPIP may be 

r e s t r i c t e d e a s i e r , but t h i s would be a separate i s s u e . 

309 see d e f i n i t o n of " c a p i t a l gains d i v i d e n d account" and 



181 

"Canadian p r o p e r t y " i n sec. 133(8)(b) and (c) I.T.A. 

310 Looking at the s i t u a t i o n before the I.T.A. (S.C. 

1970-71, c.63, formerly C-259), the treatment of NRO's 

seems worse than i t was under the o l d I.T.A. 

311 see Cochrane 

312 o r , under c e r t a i n l i m i t e d c i rcumstances, by r e s i d e n t 

c o r p o r a t i o n s 

313 a f t e r c o r p o r a t i o n taxes and the r e t e n t i o n of some 

amount f o r c a p i t a l formation 

314 see CTS 219-108B 

315 MacDonald, Vol.4, No. 68325 

316 u n l e s s reduced by t r e a t y 

317 Non-Canadian c o r p o r a t i o n s which were r e s i d e n t i n 

Canada at any time i n the year w i l l pay a tax under t h i s 

Part on an amount equal to the aggregate of the 

f o l l o w i n g : 

the c o r p o r a t i o n ' s t o t a l t a xable income, p l u s 

t a x a b l e d i v i d e n d s deducted under sec. 112 or 115(1) 

I.T.A., p l u s 
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a n y r e s o u r c e a l l o w a n c e d e d u c t e d u n d e r s e c . 2 0 ( 1 ) ( V . 1 ) 

I . T . A . , p l u s 

t h e amount c l a i m e d by t h e c o r p o r a t i o n i n t h e 

p r e c e d i n g y e a r a s an a l l o w a n c e i n r e s p e c t o f i t s 

i n v e s t m e n t i n p r o p e r t y i n C a n a d a , p l u s 

t h e amount c l a i m e d u n d e r s e c . 2 1 9 ( 1 ) ( i ) I . T . A . ( s e e 

b e l o w ) f o r t h e p r e c e d i n g y e a r ( s e c . 2 1 9 ( 1 ) ( a ) , ( a . 1 ) , 

( b ) , ( c ) I . T . A . ) , p l u s 

a m o u n t s r e f e r r e d t o i n s e c . 2 1 9 ( 1 ) ( a . 4 ) I . T . A . , 

m i n u s t h e a g g r e g a t e o f 

t h e t o t a l f e d e r a l i n c o m e t a x a n d n o n - d e d u c t i b l e 

p r o v i n c i a l i n c o m e t a x e s p a i d f o r t h e y e a r ( s e c . 

2 l 9 ( l ) ( e ) a n d ( f ) I . T . A . ) , 

t h e f o r e i g n t a x c r e d i t t a k e n a g a i n s t t h e t a x 

o t h e r w i s e p a y a b l e u n d e r P a r t I ( s e c . 2 1 9 ( 1 ) ( g ) 

I . T . A . ) , 

h a l f t h e l o w e r o f t h e t a x a b l e i n c o m e o r t h e a g g r e g a t e 

o f i t s n e t f o r e i g n s o u r c e i n c o m e a n d t a x a b l e c a p i t a l 

g a i n s ( s e c . 2 1 9 ( 1)(g) I . T . A . ) , 

i f t h e c o r p o r a t i o n was c a r r y i n g on b u s i n e s s i n C a n a d a 

a t t h e e n d o f t h e y e a r , an a l l o w a n c e f o r t h e y e a r i n 

r e s p e c t o f i n v e s t m e n t p r o p e r t y i n C a n a d a , n o t 

e x c e e d i n g t h e maximum p r e s c r i b e d by s e c . 8 0 8 ( 1 ) o f 

t h e R e g u l a t i o n s ( s e c . 2 1 9 ( 1 ) ( h ) I . T . A . ) , 

t h e e x c e s s o f t h e a g g r e g a t e o f t h e d i v i d e n d s p a i d by 

t h e company s i n c e i t l a s t became r e s i d e n t i n C a n a d a 

o v e r t h e a g g r e g a t e , f o r e a c h t a x a t i o n y e a r e n d i n g 
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a f t e r i t l a s t became r e s i d e n t i n Canada, of h a l f of 

the l e s s e r of (1) i t s t a x a b l e income and (2) i t s net 

f o r e i g n source income and t a x a b l e c a p i t a l gains (sec. 

2 1 9 ( 1 ) ( i ) I.T.A.), 

the amount by which any d i r e c t or i n d i r e c t p r o v i n c i a l 

r o y a l t i e s added to income or d i s a l l o w e d as a 

deduction under sec. 12(1)(o) or I8(l)(m) I.T.A. or 

under sec. 69(6) or (7) I.T.A., and any taxes or 

other amounts p a i d or payable to the Crown under the 

Petroleum and Gas Revenue Act which are d i s a l l o w e d as 

a deduction under sec. 18(1)(1.1) I.T.A., exceeds the 

amount, i f any, d e d u c t i b l e i n res p e c t thereof as 

p r o v i n c i a l income tax under sec. 2 l 9 ( l ) ( f ) I.T.A. or 

by way of an investment allowance under sec. 

219(1)(h) I.T.A. (see above) (sec. 2 1 9 ( 1 ) ( J ) I . T . A . ) , 

and 

amounts r e f e r r e d to i n sec. 219(1)(k) I.T.A.. 

The investment pr o p e r t y i n Canada concept, r e f e r r e d 

to i n sec. 219(1)(b) and (h) I.T.A., i s designed to 

p r o v i d e some leeway f o r the formation of working c a p i t a l 

i n Canada on the same assumption that a s u b s i d i a r y 

company would r e t a i n p a r t of i t s p r o f i t s r a t h e r than 

d i s t r i b u t i n g them as d i v i d e n d s . 

Non-Canadian c o r p o r a t i o n s , i n the t e c h n i c a l sense of 

the term r e f e r r e d to above, which are not r e s i d e n t i n 

Canada throughout the year must pay the branch tax on the 

aggregate of the f o l l o w i n g : 
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the c o r p o r a t i o n ' s t a x a b l e income earned i n Canada 

(sec. 2 l 9 ( l ) ( a ) I.T.A.), p l u s 

the amount of any resource allowance deducted under 

sec. 20(1)(V.1) f o r the year, p l u s 

the allowance claimed f o r the preceding year i n 

respect of investment p r o p e r t y i n Canada (sec. 

219(1)(b) I.T.A.), p l u s 

amounts r e f e r r e d to i n sec. 2 l 9 ( 1 ) ( a . 4 ) I.T.A. 

minus the aggregate o f : 

the aggregate of the net t a x a b l e c a p i t a l gains from 

d i s p o s i t i o n s of "taxable Canadian p r o p e r t y " (see sec. 

M 5 ( l ) ( b ) I.T.A.) not used i n c a r r y i n g on business i n 

Canada ( l i m i t e d to the amount of the net taxable 

c a p i t a l gains from the d i s p o s i t i o n of a l l taxable 

Canadian p r o p e r t y , whether or not used i n c a r r y i n g on 

the business i n Canada) (sec. 219(1)(d) I.T.A.), 

the f e d e r a l income tax and the non-deductible 

p r o v i n c i a l income taxes f o r the year except to the 

extent that such taxes apply to the net c a p i t a l gains 

r e f e r r e d to immediately above (sec. 219(1 H e ) and ( f ) 

I.T.A.), 

i f the c o r p o r a t i o n was c a r r y i n g on business i n Canada 

at the end of the year, an allowance f o r the year i n 

respe c t of investment p r o p e r t y i n Canada not 

exceeding the maximum p r e s c r i b e d by sec. 808(1) 

I.T.A. of the R e g u l a t i o n s ( s e c . 219(1)(h) I.T.A.), 

the amount of any d i r e c t or i n d i r e c t Crown r o y a l t i e s 
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added to income or d i s a l l o w e d as a deduction under 

sec. 1 2 (1 ) (o) or I 8 d ) ( m ) I .T.A. or under sec. 69(6)( 

or (7) I.T.A., and any taxes or other amounts p a i d or 

payable to the Crown under the Petroleum and Gas  

Revenue Tax Act which are d i s a l l o w e d as a deduction 

under sec. 18(1) (1.1), to the extent that such 

amounts are not d e d u c t i b l e as p r o v i n c i a l income tax 

under sec. 219(1)(f) I.T.A. or by way of an 

investment allowance under sec. 219(1 ) ( J ) I.T.A.), 

and 

amounts r e f e r r e d to i n sec. 219(1)(k) I.T.A. [CTS 

219-108C-E]. 

More d e t a i l e d i n f o r m a t i o n can be obtained through 

IT-137R2 and IT-227. 

318 see sec. 2l9(2)(a) I.T.A. 

319 see sec. 2 l 9 ( 2 ) ( b ) ( i ) I.T.A. 

320 see sec. 2 1 9 ( 2 ) ( b ) ( i i ) I.T.A. 

321 see sec. 2 1 9 ( 2 ) ( b ) ( i i i ) I.T.A. 

322 see sec. 219(4) I.T.A. 

323 see MacDonald No. 68325; Ward, i n F o r r y (Ed.): Branch 

Tax. 



186 

324 minus c e r t a i n amounts i n v e s t e d i n the year i n 

business a s s e t s i n Canada 

325 see Bonzanigo, p.56. So a company i s l i k e l y to keep a 

branch i n Canada only as long as t h i s branch produces 

l o s s e s . Those l o s s e s c o u l d be o f f s e t a g a i n s t p r o f i t s i n 

the company's home c o u n t r y . Whenever the Canadian branch 

o p e r a t i o n s t a r t s making p r o f i t s , i t i s l i k e l y that i t 

would be changed i n t o a s u b s i d i a r y . See h e r e t o : Ward, i n 

F o r r y (Ed.), p.77/78 

326 Canadian Business C o r p o r a t i o n Act 

327 a c c o r d i n g to the B.C. Company Act, RSBC 1979, chapter 

59 

328 see sec. 133(1) BCCA 

329 see sec. 133(1) BCCA 

330 Acco r d i n g to Newman, p.277. i n the mid-70s, Howard 

Urquhart, then p r e s i d e n t and CEO of Rayonier Canada, a 

s u s i d i a r y of ITT, had to get approval from the US f o r any 

expenditure of more than $25,000. 

331 i n chapter 9 
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332 See Robinson, M o t i v a t i o n on Flow of P r i v a t e F o r e i g n 

Investment. 

333 see Powrie 

334 We a l s o have German e x p l o r a t i o n firms l o o k i n g f o r 

minerals — mainly i n the northern part of the p r o v i n c e s 

and i n the t e r r i t o r i e s . German chemical and o i l 

p r o c e s s i n g f irms are i n v o l v e d e s p e c i a l l y i n A l b e r t a . 

335 l i k e more c o m p e t i t i o n , higher expenses to a c q u i r e 

land and higher taxes 

336 I n t e r e s t r a t e s of up to 25% and an almost equal 

i n f l a t i o n r a t e made busi n e s s almost impossible some years 

ago. 

337 i n c l u d i n g a l l kinds of educat i o n , e s p e c i a l l y 

education on the job 

338 T h i s i s another reason, why a l o t of p r o d u c t i o n i s 

not being t r a n s f e r r e d to lo w - s a l a r y c o u n t r i e s . 

339 However, resource companies u s u a l l y don't have too 

much of a ch o i c e where they l i k e to do investment. They 

have to go wherever the resources a r e . 
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340 e s p e c i a l l y i n mining, f i s h i n g , and the lumber 

i n d u s t r y . 

341 In t h i s sense Canada has some d i f f i c u l t y , s i n c e the 

geography causes f a i r l y high c o s t s f o r east-west t r a d e , 

which means f o r trade w i t h i n the country. 

342 A new t r a c k i s j u s t going to be b u i l t through the 

Rocky Mountains, e n l a r g i n g a s i n g l e t r a c k to a double 

tr a c k l i n e between B.C. and A l b e r t a . 

343 On the other hand, there are p o s s i b i l i t i e s of p u t t i n g 

up some investments i n Canada, c l o s e to the U.S. border. 

I w i l l come back to t h i s . 

344 T h i s means any k i n d of product, not only i n p h y s i c a l 

form. 

345 Sometimes lower p r o d u c t i o n c o s t s w i l l be p o s s i b l e i n 

an area f u r t h e r from the "market". 

346 One of the problems of doing investment i n Canada i s 

that there i s onl y a smal l market f o r consumer goods. So 

unless Canada opens up f o r more people to come i n t o the 

country there i s b a r e l y a chance to improve t h i s 

s i t u a t i o n . By going t h i s way Canada c o u l d get away from 
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s e l l i n g r e s o u r c e s and change towards more manufacturing 

and p r o c e s s i n g . 

347 I w i l l p o i n t t h i s out i n more d e t a i l l a t e r . 

348 see sec. 125 I.T.A. 

349 see Part V I.T.A., Reg. 500 

350 see sec. 18(4) I.T.A. 

351 see above 

352 see sec. 74 I.T.A., sec. 75 I.T.A. and sec. 75(2) 

I.T.A. 

353 see e.g., the d i f f e r e n c e between B.C. and Washington. 

354 So i t might be b e t t e r to go d i r e c t l y to the S t a t e s 

than e x p o r t i n g from Canada. 

355 I, t h e r e f o r e , w i l l r e f e r to some of the changes. 

CORPORATE TAXES 

The c o r p o r a t e tax r a t e f o r the U.S. was reduced from 

46 % to 34%. On the other hand the investment tax c r e d i t 

i s gone. ( T h i s was 10% of the purchase p r i z e . I t was used 
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e s p e c i a l l y i n the s t e e l i n d u s t r y , i n the heavy machines 

i n d u s t r y e t c . ) T h i s only does apply f o r the normal 

c o r p o r a t e r a t e . There i s a l s o a new system i n t r o d u c e d , an 

a l t e r n a t i v e minimum tax (AMT) of 20%. T h i s i s l a i d down 

in sec. 55 to 59 of the new Code. In order to determine 

i t , b a s i c a l l y a company has to compare the AMT and the 

c o r p o r a t e tax r a t e a l l o c a b l e under the normal r u l e s . Then 

we have to take the d i f f e r e n c e , s p l i t i t by two (or 

m u l t i p l y i t by 50%) and add the AMT. On t h a t amount the 

company has to pay another 20% taxes. So the minimum tax 

i s 50% of the AMT times 20% taxes. T h i s system of AMT, 

which i s r e a l l y c omplicated i n p r a c t i c e and i n my 

understanding w i l l cause a l o t of problems f o r the 

accountants and g i v e work to tax lawyers i s o n l y 

implemented f o r the time from 1987 to 1989. Afterwards 

the US w i l l change the cor p o r a t e t a x a t i o n to a t a x a t i o n 

of t a x a b l e e a r n i n g s and p r o f i t s . 

BRANCH TAX 

For f o r e i g n companies having a branch i n the U.S. 

there i s a 30% w i t h o l d i n g tax on p o r t f o l i o income. Under 

the U.S.-German Double Tax Convention i t i s reduced to 

15%. In t h i s context we have to look at the e f f e c t i v e l y 

connected income. There i s a l s o a secondary w i t h o l d i n g 

tax on d i v i d e n d s which are p a i d by a german c o r p o r a t i o n 

to f o r e i g n s t o c k h o l d e r s , i f 50% of the gross income of 

the german c o r p o r a t i o n (over a three year p e r i o d ) i s 
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d e r i v e d from the U.S. T h i s tax now i s 25%. A f t e r 1986 the 

U.S. c r e a t e d a "branch p r o f i t tax", t r i g g e r e d by the 

r e - p a t r i a t i o n of p r o f i t s . I f we compare t h i s to the 

e q u i t y p o s i t i o n of the branch p.a., t h i s ends up at 30% 

of the d i f f e r e n c e . Under the U.S.-German Double Tax  

Convent ion a s u b s i d i a r y i s taxed 15%, and i t p r o h i b i t s a 

branch tax. But there are d i f f e r e n t exemptions which the 

U.S. implemented. (The d e t a i l s are not important to l a y 

down f o r the purpose of t h i s t h e s i s . ) 

FOREIGN INVESTORS AND PARTNERSHIPS 

For d i s t r i b u t i o n s from a U.S. p a r t n e r s h i p to f o r e i g n 

p a r t n e r s there i s a w i t h o l d i n g tax of 20%. T h i s w i l l be 

i n c l u d e d i n the tax payable by the s p e c i f i c p a r t n e r or 

i n v e s t o r . 

DEPRECIATION 

Under the 1981 Act the US gave i n v e n t i v e s f o r 

investments by implementing f a s t w r i t e o f f s (ACRS). There 

were c a t e g o r i e s of 3,5 and 10 year a s s e t s . In r e a l e s t a t e 

i t was 19 y e a r s . T h e r e f o r e r e a l e s t a t e investment i n the 

U.S. was very i n t e r e s t i n g and a l o t of German money was 

i n v e s t e d i n U.S. r e a l e s t a t e and a l l kinds of 

develeopments. In the 1986 U.S. Tax Reform Act i n r e a l 

e s t a t e we now f i n d two d i f f e r e n t c a t e g o r i e s : r e s i d e n t i a l 

and n o n - r e s i d e n t i a l ( = commercial) r e a l e s t a t e . The 

p e r i o d f o r the w r i t e o f f on r e s i d e n t i a l r e a l e s t a t e now 
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i s 27 1/2 yea r s , and f o r non r e s i d e n t i a l r e a l e s t a t e 

a c q u i r e d a f t e r 1986 i t i s 31 1/2 y e a r s . The i n v e s t o r has 

to use the s t r a i g h t l i n e method f o r d e p r e c i a t i o n . 

For other than r e a l e s t a t e the c a t e g o r i e s now are 

3,5,7,10,15 and 20 year a s s e t s . For the 3,5,7 and 10 year 

a s s e t s we f i n d a 200% d e c l i n i n g balance d e p r e c i a t i o n . For 

example, l o o k i n g at a 5 year d e p r e c i a t i o n of a $100 

a s s e t , we would have a d e p r e c i a t i o n of $20 p.a. s t r a i g h t 

l i n e . With a d e c l i n i n g d e p r e c i a t i o n we would have: In the 

1st year $40, i n the 2nd year there would be a r e s t of 

$60 l e f t , so the d e p r e c i a t i o n would be $24, and so on. 

La t e r we c o u l d switch to the s t r a i g h t l i n e d e p r e c i a t i o n . 

For the 15 and 20 year a s s e t s we have a 150% d e c l i n i n g 

balance d e p r e c i a t i o n . For a l l a s s e t s other than r e a l 

e s t a t e we have a h a l f year convention f o r the f i r s t year. 

For r e a l e s t a t e we have a 1/2 month convention. If 

someone buys more than 40% of h i s a s s e t s i n the l a s t 

q u a r t e r of the year, we have a 1/4 month convention. For 

a s s e t s which are pl a c e d i n s e r v i c e a f t e r 1986, there i s 

an a l t e r n a t i v e d e p r e c i a t i o n system e l e c t a b l e , which i s 

the s t r a i g h t l i n e d e p r e c i a t i o n . For r e a l e s t a t e a 

d e p r e c i a t i o n f o r 40 years i s e l e c t i v e . The system i s 

mandatory i n three cases: 

a) i f a U.S. taxpayer buys a s s e t s o u t s i d e of the U.S. 

and uses i t f i r s t o u t s i d e of the U.S.; 

b) i f a U.S. taxpayer a c q u i r e s p r o p e r t y and i s s u e s bonds 

fo r i t , which l e a s e s i t ; 
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c) when the a l t e r n a t i v e minimum tax (AMT) i s c a l c u l a t e d . 

Another r u l e i s the uniform c a p i t a l i z a t i o n r u l e f o r r e a l 

e s t a t e and i n t a n g i b l e p e r s o n a l p r o p e r t y : Sales c o s t s , 

marketing c o s t s i n c l u d i n g taxes and i n t e r e s t s have to be 

c a p i t a l i z e d as w e l l as s i m i l a r c o s t s . For long term 

p r o j e c t s there was the a l t e r n a t i v e to use a percentage of 

completion method or to r e p o r t a f t e r completion. Now: i f 

at l e a s t 40% are completed, one has to use the percentage 

of completion method. 

With the new U.S. Tax Reform Act e s p e c i a l l y the r e a l 

e s t a t e lobby i n the U.S. was h i t r i g h t on t h e i r head. 

356 Since the beginning of 1985 i t appears that i t ' s 

going b e t t e r i n e a s t e r n Canada, while western Canada i s 

s t i l l " i n the h o l e " . 

357 i n m i l l i o n German Mark; c i t e d from Bundesministerium 

fur W i r t s c h a f t , A p r i l 1985, Anlage 1. 

358 i n r e l a t i o n to the y e a r l y investments not too bad. 

359 and not, as before, i n investment a c t i v i t y per year. 

U n i t s again i n M i l l i o n German Mark. C i t e d from: Deutsche 

Bundesbank, Die K a p i t a l v e r f l e c h t u n g 1976-1982, p.6/7, 

und: Die K a p i t a l v e r f l e c h t u n g ' 1 9 7 8 - 1 9 8 3 , p.23. 

360 without h o l d i n g companies 
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361 i n the sense of investment 

362 The f o l l o w i n g f i g u r e s were onl y a v a i l a b l e f o r 

1976-1982; c i t e d from: Deutsche Bundesbank, Die 

K a p i t a l v e r f l e c h t u n g 1976-1982, p.6/7. 

363 i n B i l l i o n German Marks 

364 numbers in thousands 

365 The Gray Report, as w e l l as the C a r t e r Report, 

admitted net economic b e n e f i t s f o r Canada r e s u l t i n g from 

f o r e i g n investment. 

366 Some of the t r e a t i e s s p e c i f i c a l l y provide f o r 

Canada's i m p o s i t i o n of a branch tax. 

367 i n : IFA, Non D i s c r i m i n a t i o n , A r t . 24, p.304/305. 

368 Futhermore, where a t r e a t y i s n e g o t i a t e d on the b a s i s 

of a p a r t i c u l a r set of s t a t u t o r y p r o v i s i o n s , i t would be 

d i f f i c u l t l a t e r f o r a n a t i o n a l to complain that any such 

p r o v i s i o n s d i s c r i m i n a t e a g a i n s t him. The time f o r 

o b j e c t i o n would be d u r i n g n e g o t i a t i o n s , or when a new 

p r o v i s i o n i s enacted which appears to a C o n t r a c t i n g S t a t e 

to d i s c r i m i n a t e . While f o r the most pa r t the 
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n o n - d i s c r i m i n a t i o n a r t i c l e s may appear to be window 

d r e s s i n g , they do, on o c a s s i o n , cause over-eager 

l e g i s l a t o r s to pause before e n a c t i n g c l e a r l y 

d i s c r i m i n a t o r y p r o v i s i o n s . 

369 see: IFA: S p e c i a l A n a l y s i s 

370 see: IFA: S p e c i a l A n a l y s i s 

371 N o n - d i s c r i m i n a t i o n c l a u s e s i n some of the Canadian 

double tax convent i o n s ( 1 i k e F i n l a n d , Germany, Sweden and 

the U.S.) depart markedly from the O.E.C.D. Model i n that 

they are con t a i n e d i n only one b r i e f paragraph. 

A r t i c l e XVII of the F i n l a n d Convention r e f e r s to 

" c i t i z e n s " r a t h e r than to " n a t i o n a l s " of the C o n t r a c t i n g 

S t a t e s . " C i t i z e n s " i s not a d e f i n e d term. In a d d i t i o n , 

the F i n l a n d A r t i c l e r e f e r s o n l y to t a x a t i o n which i s 

"more burdensome". 

A r t i c l e XIX of the o l d German Convention a l s o 

r e f e r r e d to " c i t i z e n s " r a t h e r than to " n a t i o n a l s " as i n 

the O.E.C.D. paragraph. Paragraph 3 of the German 

A r t i c l e , however, d e f i n e d " c i t i z e n s " and the d e f i n i t i o n 

i s e q u i v a l e n t to that of " n a t i o n a l s " i n paragraph 2 of 

the O.E.C.D. A r t i c l e 24. I t reads: 

Germany (Federal Republic of) Convention 

Proclaimed i n f o r c e January 1, 1958. 

A r t i c l e XIX 
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(3) The c i t i z e n s of one of the c o n t r a c t i n g S t a t e s s h a l l 

not, while r e s i d e n t s i n the other c o n t r a c t i n g S t a t e , be 

s u b j e c t t h e r e i n to other or more burdensome taxes than 

are the c i t i z e n s of such other c o n t r a c t i n g S t a t e , which 

are r e s i d e n t s i n i t s t e r r i t o r y . The term " c i t i z e n s " 

i n c l u d e s a l l j u r i d i c i a l persons, p a r t n e r s h i p s and 

a s s o c i a t i o n s c r e a t e d or o r g a n i z e d under the laws i n f o r c e 

i n the r e s p e c t i v e c o n t r a c t i n g S t a t e s . 

372 T h i s makes a b i g d i f f e r e n c e i f we look at some of the 

Canadian ways, see above. 

373 A r t . 24 Canadian-German Double Tax Convention 

374 sec. 18(4) I.T.A. 

375 sec. 125 I.T.A. 

376 a l l o w i n g a $500,000 c a p i t a l gains exemption only f o r 

r e s i d e n t s ; see a l s o L a f f e r 

377 see IT-393R para.9; f o r the consequences for r e a l 

e s t a t e investment see Boidman, 1981; Canadian Tax 

Foundation, Corporate Management Tax Conference 1983; 

Crawford; Hughes, G.A.; Smith 

378 a l l o w i n g t r a n s f e r to spouses without r e a l i z a t i o n of 
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c a p i t a l g a i n s ; see Barbeau; Cohen; 

Cooper/Crawford/Gratias; C u l l i t y ; Goodman; Sakari 

379 and i n order to a v o i d the strange s i t u a t i o n under the 

c u r r e n t law, d e s c r i b e d above. 

380 Which b a s i c a l l y means that p r o f i t s r e c e i v e d through a 

c o r p o r a t i o n should not be taxed worse than those r e c e i v e d 

d i r e c t l y by the taxpayer. 

381 As a c o r o l l a r y to t h i s , sec. 89(1.1) I.T.A. should be 

repealed: the c a p i t a l d i v i d e n d account of a p r i v a t e 

c o r p o r a t i o n should no longer lapse upon c e a s i n g to be 

c o n t r o l l e d by one or more non-resident persons. 

382 In order to s t i m u l a t e investment i t might be 

a p p r o p r i a t e to c r e a t e some i n c e n t i v e s . In p a r t i c u l a r , 

there does not seem to be any compelling reason f o r 

r e s t r i c t i n g the refundable tax to C a n a d i a n - c o n t r o l l e d -

p r i v a t e c o r p o r a t i o n s o n l y , or at l e a s t no e x p l a n a t i o n s 

were o f f e r e d when the l i m i t a t i o n s were in t r o d u c e d i n 1979 

and i n 1981. 

I do not want to enter i n t o any d e t a i l e d d i s c u s s i o n 

of a p p r o p r i a t e and f e a s a b l e p r o p o s a l s , because t h i s would 

l e a d i n t o a longer essay about the l i n k between tax law 

and economic growth i n g e n e r a l . Some of the r e s e a r c h i n 

t h i s f i e l d has been done by Aaron/Boskin; Aaron/Pechman; 
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Arrow; B l i s s ; B r a c e w e l l - M i l n e s ; 

Bracewell-Milnes/Huiskamp; Groenewold; Gupta/Gupta; 

Hermann; Koskela/Kannianen; Kwon; Paul; Robinson. 

383 Even i f the language of the new act i s not much 

d i f f e r e n t from FIRA, the ideas behind i t a r e . 

384 A tax f r e e p e r i o d f o r p r o v i n c i a l taxes, which i s 

granted sometimes i s i n c o n s i t e n t with the p o l i c y of the 

Income Tax Act too. 



BIBLIOGRAPHY 

Aaron, Henry J . / Boskin, M i c h a e l , J . , ( E d s . ) : The 
Economics of T a x a t i o n , Brookings I n s t i t u t i o n , 
1980. 

Aaron, Henry, J . / Pechman, Joseph A., ( E d s . ) : How Taxes 
A f f e c t Economic Behavior, Brookings I n s t i t u t i o n , 
1981 . 

Ackermann, D.: Das D i s k r i m i n i e r u n g s v e r b o t im EWG-Vertrag 
und seine Bedeutung fur m u l t i l a e r a l e und 
b i l a t e r a l e Handelsabkommen aus der S i c h t der 
Bundesrepublik Deutschland. D i s s . Hamburg 1963. 

A l b r e c h t , D.J.: Canadian F o r e i g n Investment P o l i c y and 
the I n t e r n a t i o n a l P o l i t i c o - l e g a l Process, 21 Can. 
Y. B. I n t ' l L. 149-175, 1983. 

A l l e n , John T. J r . / Olaussen, David B. J r . : Problem 
Areas Concerning F o r e i g n Investment in U.S. Real 
E s t a t e , 2 NW. J . I n t ' l L. & Bus. 1-10, S p r i n g 
1980. 

A l l e n , J.V.: The C o n t a i n e r Corp. Case: The U n i t a r y Tax i n 
the U n i t e d S t a t e s and as P e r c e i v e d by the 
I n t e r n a t i o n a l Community, 118 I n t ' l Lawyer 127, 
1984. 

Almond, Michael A. / G o l d s t e i n , S h e l l e y M.: F o r e i g n 
D i r e c t Investment i n the U n i t e d S t a t e s : An 
Overview, 7 N.C.J. I n t ' l L. & Com. Reg. 153-162, 
Spr i n g 1982. 

A l p e r t , Herbert H.: The C o - o r d i n a t i o n between the New 
Canadian- U.S. T r e a t y and the U.S. F o r e i g n 
Investment i n Real Property Tax Act, 29 Can. Tax 
J . 558-561, July-Aug 1981. 

A m i g h e t t i , L.: Income Tax Events T r i g g e r e d by Death, C.R. 
652, 1979. 

Arrow, Kenneth J . : Essays i n the Theory of R i s k - B e a r i n g , 
Markham P u b l i s h i n g Company, Chicago 1971; North 
H o l l a n d , Amsterdam, 1974. 

Arthur Anderson & Company: Taxa t i o n of I n t e r n a t i o n a l 
Business by the United S t a t e s : The Comparitive 
Aspects of Proposed Major Changes i n the System, 
1975. 

199 



200 

Ashton, Roger: Canadian Investment i n U.S. Real E s t a t e 
f o r P e r sonal Use, 29 Can. Tax J . 702-717, 
Sept-Oct 1981. 

Aud e r i e t h , Steven / Pergament, Elmer M.: Tax Guide to 
I n t e r n a t i o n a l Operations, Greenvale, N.Y.: TGIO 
Panel Publ., 1971. 

Avery/ Jones: Dual Residence of I n d i v i d u a l s : Meaning of 
Exp r e s s i o n s i n O.E.C.D. Model Convention, B r i t . 
Tax Rev. 15, 1981. 

Azevedo, Mary P a t r i c i a : F o r e i g n D i r e c t Investment i n U.S. 
Real E s t a t e : A Survey of F e d e r a l and S t a t e E n t r y 
L e v e l R e g u l a t i o n s , 7 N.C.J. I n t ' l L. & Com. Reg. 
27-47, Winter 1982. 

Bachmann, Hans u.a.: Die R o l l e t r a n s n a t i o n a l e r 
I n v e s t i t i o n e n und m u l t i n a t i o n a l e r G e s e l l s c h a f t e n 
in der modernen W e l t w i r t s c h a f t , S c h u l t h e s s 
P o l y g r a p h i s c h e r V e r l a g AG, Zu e r i c h und S t . 
G a l l e n , 1973. 

B a i l l i e , C.P.F.: I n t e r n a t i o n a l T a x a t i o n and the C a r t e r 
Report, CCH Canadian, 1967. 

Baker, David R.: Corporate Law: New Developments: U.S.A., 
I n t ' l Bus. Law. 49-51, Dec 1983. 

Baker/ Lees/ T i m b r e l l / T u r n b u l l / Hausman: I n t e r n a t i o n a l 
T a x a t i o n : Planning by Canadian Business f o r 
Operations Abroad, (1973) Canadian Tax Foundation 
Conference Report 302. 

Bakken, L a r r y : Canada: The Fo r e i g n Investment Review Act 
and the Combines I n v e s t i g a t i o n s Act, 52 A n t i t r u s t 
L. J . 979-1004, F a l l 1983. . . 

Barbeau: An I n t r o d u c t i o n to I n t e r n a t i o n a l Tax P l a n n i n g , 6 
Can. B.J. 214, 1963. 

Beck, David: Law and P o l i c y i n the Operation of Canada's 
F o r e i g n Investment Review Agency, 45 Sask. L. 
Rev. 183-201, Spring 1981. 

B e l l s t e d t , C h r i s t o p h : Die Besteuerung I n t e r n a t i o n a l 
v e r f l o c h t e n e r G e s e l l s c h a f t e n , 3 . A u f l . , 
Koeln-Marienburg, Dr. O. Schmidt V e r l a g , 1973 

Berber, F.: Lehrbuch des V o l k e r r e c h t s . Bd. 1 Allgemeines 
F r i e d e n s r e c h t . 1960. Bd. 3. S t r e i t e r l e d i g u n g , 
Kriegsverhutung, I n t e g r a t i o n . Munchen und B e r l i n 
1964. 



201 

Bergman, Mark S.: B i l a t e r a l Investment P r o t e c t i o n 
T r e a t i e s : An Examination, of the E v o l u t i o n and 
S i g n i f i c a n c e of the U.S. Prototype T r e a t y , 16 
N.Y. U. J . I n t ' l L. & P o l . 1-43, F a l l 1983. 

Beyer, S i g u r d : Der d i p l o m a t i s c h e Schutz der Akt i o n a e r e im 
V o e l k e r r e c h t - Eine Untersuchung zur 
Schutzb e f u g n i s des Heimatstaates im allgemeinen 
V o e l k e r r e c h t und i n K a p i t a l s c h u t z v e r t r a e g e n -, 
Nomos V e r l a g e s g e s e l l s c h a f t , Baden Baden, 1977. 

B i s c a r e t t i d i R u f f i a , P.: D i r i t t o c o s t i t u z i o n a l e . 4. Ed. 
Na p o l i 1956. 

B l i s s , C.J.: Optimal T a r i f f s to Raise Revenue, i n : Hughes 
/ Heal, P u b l i c P o l i c y and the Tax System, London, 
1980, 173. 

Blumenwitz, D i e t e r : Einfuehrung i n das 
Anglo-Amerikanische Recht, 2 . A u f l . , C.H.Beck, 
Muenchen 1976. 

Boidman, Nathan: Canadian Investment i n U.S. Real E s t a t e 
(Canadian Tax Foundation 33rd Conference, 1981), 
Can. Tax Foundation 454-496, 1981. 

Boidman, Nathan: S t r u c t u r i n g Investments and Business 
S t a r t - u p s i n Canada, 1982 I n t e r n a t i o n a l Bureau of 
F i s c a l D o c u m e n t a t i o n - B u l l e t i n , 362. 

Boidman, Nathan: Non-resident Investment i n Canadian Real 
E s t a t e , i n : Corporate Management Tax Conference 
1983 (Income Tax Aspects of Real E s t a t e 
T r a n s a c t i o n s ) , Canadian Tax Foundation, Toronto, 
1983, p. 371 . 

Boidman, Nathan: T a x a t i o n of For e i g n Investment i n 
Canada, Kluwer 1983. 

Bonzanigo, Rocco: Canadian T a x a t i o n of Business and 
Investment Income of Non-Residents, UBC T h e s i s , 
May 1972. 

Br a c e w e l l - M i l n e s , B a r r y / Huiskamp, J.C.L.: Investment 
I n c e n t i v e s , A comparative a n a l y s i s of the Systems 
i n the EEC, the U.S.A. and Sweden, Kluwer, 
Deventer 1977. 

B r a c e w e l l - M i l n e s , Barry: The Economics of I n t e r n a t i o n a l 
Tax Avoidance: P o l i t i c a l Power Versus Economic 
Law, Kluwer Law and T a x a t i o n , 1980. 

Br a d f o r d : Some Canadian-American Income Tax Problems, 11 
B u f f . L. Rev. 309, 1962. 



202 

B r a d l e y / Cumyn/ Sherman/ Peterson: I n t e r n a t i o n a l Taxation 
and the 1974 Budget, (1974) Canadian Tax 
Foundation Conference Report 225. 

Brealey/Myers: P r i n c i p l e s of Corporate F i n a n c e , 2d ed. 

B r i c k e r , W i l l i a m , L.: An O u t l i n e of Le g a l and Tax Aspects 
of F o r e i g n Investment i n the U n i t e d S t a t e s , 1 
Agr. L. J . 562- 599, Winter 1980. 

Broadhurst: Income Tax T r e a t i e s ( P a r t s 1-4), XXVI Can. 
Tax J . 217, 322, 575, 684, 1978. 

Broadhurst: Canada-U.S. Tax Treaty (Part I ) , 28 Can. Tax 
J . 799, 1980. 

Broadhurst: Canada-U.S. Tax Treaty (Part I I ) , 29 Can. Tax 
J . 61 , 1 981 . 

Broches, Aron: Settlement of Dis p u t e s A r i s i n g out of 
Investment i n Developing C o u n t r i e s , 11 I n t ' l Bus. 
Law 206-210, June 1983. 

Brockhaus: Das Grosse Brockhaus. Bd. 12. Wiesbaden 1957. 

Brown: Can You Take i t With You? The Departure Tax and 
A l l That, XX Can. tax J . 470, 1972. 

Brown (Ed.): Canada's Expanding Tax T r e a t y Network and 
the C h a n n e l l i n g of I n t e r n a t i o n a l Investments, XXV 
Can. Tax J . 637, 1977. 

Brown, R.D.: I n t e r n a t i o n a l Tax P l a n n i n g , XXIV Can. Tax 
J . , 1976, 55. 

Brown, Robert J . : The Un i t e d S t a t e s Turns the Heat On the 
Canada-U.S. Tax Treaty and Canadian Tax Planners, 
30 Can. Tax J . 716-727, Sept-Oct 1982. 

Brown, Robert D.: Canada-U.S. Tax Issu e s : The Tax Treaty, 
U n i t a r y Taxation and the Future, 32 Can. Tax J . 
547-571, May-June 1984. 

Buckley, Peter J . : The Entry S t r a t e g y of Recent European 
D i r e c t I n v e s t o r s i n the U.S.A., 3 J . Comp. Corp. 
L. & Sec. Reg. 169- 191, J u l y 1981. 

Bundesministerium fuer W i r t s c h a f t : Die 
A u s l a n d s i n v e s t i t i o n e n im Jahre 1 9 8 4 . S t a t i s t i k des 
Bundesministeriums fuer W i r t s c h a f t , i n : A k t u e l l e 
B e i t r a e g e zur W i r t s c h a f t s - und F i n a n z p o l i t i k , 
A p r i l 1985 



203 

B u t l e r , Graham R.: Operating Under an E s t a t e Freeze, Can. 
Tax J . 1982, 811-839. 

B u t t e r f i e l d : Income Tax Residence Rules, (1961) Canadian 
Tax Foundation Tax Conference Report, 256. 

Buttgenbach, A.: Manuel de d r o i t a d m i n i s t r a t i f . B r u x e l l e s 
1954. 

Campbell, Dennis (Ed.): L e g a l Aspects of A l i e n 
A c q u i s i t i o n of Real P r o p e r t y , Kluwer Law and 
T a x a t i o n , 1980. 

Canadian Tax Foundation: Income Tax Aspects of Real 
E s t a t e T r a n s a c t i o n s , Corporate Management Tax 
Conference 1983, Toronto, 1983. 

C a r r o l l , Kevin P.: C r e a t i n g a Framework f o r the 
R e - I n t r o d u c t i o n of I n t e r n a t i o n a l Law to 
C o n t r o v e r s i e s over Compensation f o r E x p r o p r i a t i o n 
of F o r e i g n Investments, 9 Syracuse J . I n t ' l L. & 
Com. 163-185, Sept 1982. 

C a r t e r Report: Report of the Royal Commission on 
T a x a t i o n , V o l . 4: T a x a t i o n of Income, Part D: 
I n t e r n a t i o n a l , Ottawa, 1967. 

C a s t e l , J.G. / de M e s t r a l , A.L.C.: L e g a l Problems i n 
F o r e i g n D i r e c t Investment: Cases, Notes and 
M a t e r i a l s , 3rd rev. Ed., Toronto, York 
U n i v e r s i t y , Osgoode H a l l Law School, 1980. 

CCH ( E d . ) : Canadian Income Tax Act, SC 1970-71-72, C.63, 
as amended, with Income Tax R e g u l a t i o n s , 55th 
e d i t i o n , CCH, 1985 ( c i t e d : I.T.A.); 1986; 1987. 

CCH ( E d , ) : E x t r a Budget Message, Canada Income Tax Guide, 
Reports, Tax Notes, Part I, Number 226, May 23, 
1985 

CCH: F e d e r a l Tax Guide, 5 volumes, 1985. 

Ciong, H.: Grundziige der R e c h t s p h i l o s o p h i e . B e r l i n 1950. 

C l a r k , R i c h a r d E.: Corporate Law: New Developments: 
Canada, I n t ' l Bus. Law. 18-20, Dec 1983. 

Cochrane: A Review of the New Branch Tax R e g u l a t i o n s , 
(1975) XXIII Can.Tax J . 142. 

Cohen, M.A.: Income Taxation of I n t e r V i v o s T r u s t s , 
Canadian Tax Paper No. 39, (1964) Canadian Tax 
Foundation, p.38. 



204 

Committee to Study the Requirements and Sources of 
C a p i t a l and the I m p l i c a t i o n s of Non-Resident 
C a p i t a l f o r the Canadian S e c u r i t i e s Industry: 
Report of the Committee, 1970. 

Cooper, G. / Crawford, W.E. / G r a t i a s , P.O.: Canadian 
Resident Inter V i v o s T r u s t s with Nonresident 
B e n e f i c i a r i e s , 30 Can. Tax J . 1982, 422-436. 

Corporate Management Tax Conference 1983: Income Tax 
Aspects of Real E s t a t e T r a n s a c t i o n s , Canadian Tax 
Foundation, Toronto, 1983. 

Coulombe: C e r t a i n P o l i c y Aspects of Canadian Tax 
T r e a t i e s , (1976) Canadian Tax Foundation Tax 
Conference Report 290. 

C o u n c i l on I n t e r n a t i o n a l Economic P o l i c y : U.S. Government 
Data C o l l e c t i o n A c t i v i t i e s with Respect to 
For e i g n Investment i n U.S., Washington: O f f i c e of 
Management and Budget, Washington, 1975. 

Couzin: The F o r e i g n Tax C r e d i t , (1976) Canadian Tax 
Foundation Conference Report 69. 

Covert: C a r r y i n g on an A c t i v e Business i n Canada, (1976) 
Canadian Tax Foundation Tax Conference Report 
572. 

Cranston, Ross: F o r e i g n Investment R e s t r i c t i o n s : 
Defending Economic S o v e r e i g n t y i n Canada and 
A u s t r a l i a , 1973 Harvard I n t e r n a t i o n a l Law J o u r n a l 
345. 

Crawford, R.W.: Sales of Real E s t a t e : Tax Planning f o r 
the S e l l e r , Canadian Tax Foundation, Corp. Mgt. 
T. Conf., 1983, 138. 

C u l l i t y , M.: Taxation of T r u s t s , Non-Resident T r u s t s , 
1981 C.R. 464. 

Cumyn, A. Peter F.: A Non-Resident's Guide to Canadian 
Tax a t i o n , de Boo, Toronto, 1977. 

Cumyn: The Current-U.S. T r e a t y : Impact on T r a n s a c t i o n a l 
Operations, 2 Can.-U.S. L . J . 125, 1979. 

Dahm, G.: V o l k e r r e c h t . Bd. 1 - 3. K i e l 1958 - 1961. 

Dart, R.J. / Brown, R.D.: Taxing I n t e r n a t i o n a l Income - A 
Canadian P e r s p e c t i v e , XXIV Can. Tax J . , 1976, 
1 44. 



205 

D a r t : The F o r e i g n A f f i l i a t e R e g u l a t i o n s , (1976) Canadian 
Tax Foundation Tax Conference Report 104. 

Daugherty, Mary Gae l : Gibbons Proposes R e p l a c i n g FIRPTA 
Reporting Requirements With W i t h o l d i n g , 23 Tax 
Notes 122, A p r i l 9, 1984. 

Delap, R i c h a r d L.: U.S. T a x a t i o n of Canadian Investment 
i n U.S. Property Other Than Real E s t a t e (Canadian 
Tax Foundation, 33rd Conference 1981), Can. Tax 
Foundation 124-157, 1981. 

D e l o i t t e , Haskins + S e l l s : Einfuehrung zum 
Doppelbesteuerungs- abkommen Kanada-Deutschland, 
V e r l a g Dr. Otto Schmidt KG, Koeln 1984. 

Deutsche Bundesbank: Die K a p i t a l v e r f l e c h t u n g der 
Unternehmen mit dem Ausland nach Laendern und 
W i r t s c h a f t s z w e i g e n 1976 b i s 1982, B e i l a g e zu: 
S t a t i s t i s c h e B e i h e f t e zu den Monatsberichten der 
Deutschen Bundesbank, Reihe 3, 
Z a h l u n g s b i l a n z s t a t i s t i k , Nr.4, A p r i l 1984 

Deutsche Bundesbank: Die K a p i t a l v e r f l e c h t u n g der 
Unternehmen mit dem Ausland nach Laendern und 
W i r t s c h a f t s z w e i g e n 1978 b i s 1983, B e i l a g e 
z u : S t a t i s t i s c h e B e i h e f t e zu den Monatsberichten 
der Deutschen Bundesbank, Reihe 3, 
Z a h l u n g s b i l a n z s t a t i s t i k , Nr. 3, Maerz 1985 

D i c k e r s o n : Taxation and F o r e i g n Investment by Canadian 
C o r p o r a t i o n s , 1 U.B.C.L. Rev. 483, 1961. 

D i c k e r s o n , Robert W.V.: The Canada Business C o r p o r a t i o n s 
Ac t : I m p l i c a t i o n s f o r Management and the 
Accountant, The S o c i e t y of Management Accountants 

• of Canada, 1980. 

Donner, A.M.: Nederlands b e s t u u r s r e c h t . A l l g . T e i l 1. 
A l p h e n / R i j i n . 1953. 

Drache: Canadian Tax Planning and the Use of Tax Havens 
i n the Future, XIX Can. Tax J . 130, 1971. 

Drache, A r t h u r : Tax, Canadian Lawyer Feb.1981, 19. 

Ebenroth, Carsten Thomas: Die verdeckten 
Vermoegens-zuwendungen im t r a n s n a t i o n a l e n 
Unternehmen, B i e l e f e l d 1979. 

Edwardes-Ker, Michael (Ed.): The I n t e r n a t i o n a l Tax 
T r e a t i e s S e r v i c e , In-Depth-Publishing L t d . , 
D u b l i n , 1980, L o o s e l e a f , Updated. 



206 

E l l i s , J.J.A.: Die r e c h t l i c h e n Aspekte europaeischer 
D i r e k t i n v e s t i t i o n e n i n den V e r e i n i g t e n Staaten, 
i n : Rolfe/Damm: Die m u l t i n a t i o n a l e Unternehmung 
in der W e l t w i r t s c h a f t , Nomos V e r l a g s g e s e l l s c h a f t , 
Baden Baden, 1971, 85. 

E l s b e r n , L.: Das Verbot der landerweisen D i s k r i m i n i e r u n g 
im W e l t h a n d e l s r e c h t . D i s s . Miinster 1958. 

E r l e r , G.: Grundprobleme des I n t e r n a t i o n a l e n 
W i r t s c h a f t s r e c h t s . G o t t i n g e n 1956. 

Ewens, Douglas / Boultbee, Jack: The Taxation of 
Corporate R e o r g a n i z a t i o n s , Can. Tax J . 1982, 
99-106. 

Falcone, Angelo C : Use of the I n t e r e s t Deduction by 
F o r e i g n I n v e s t o r s , P a r t I, 9 I n t ' l Tax J . 
425-444, Sept 1983; P a r t I I , 10 I n t ' l Tax J . 
21-32, Nov 1983. 

Farnsworth: The Residence and D o m i c i l e of C o r p o r a t i o n s , 
London, Butterworth 1939. 

Fayerweather, John: F o r e i g n Investment in Canada: 
Prospects f o r N a t i o n a l P o l i c y , I n t e r n a t i o n a l A r t s 
and Sciences Press, 1970. 

F e i n s c h r e i b e r , Robert: I n t e r n a t i o n a l Tax Planning Today, 
Greenvale, N.Y.: Panel P u b l i s h e r s , 1977. 

Feltham: Tax Treatment of F o r e i g n Source Income, (1967) 
Canadian Tax Foundation Tax Conference Report 
289. 

F i o r i n o : The P r o t o c o l to the New Canada-U.K. Income Tax 
Convention, 29 Can. Tax J . 698, 1981. 

F i s h e r , Barry M.: L e g a l Aspects of Doing Business i n 
Canada, P r a c t i s i n g Law I n s t i t u t e , 1983. 

F i s h e r , Barry M.: Canada's F o r e i g n Investment Review Act 
as a Model for F o r e i g n Investment Regu l a t i o n s i n 
the United S t a t e s , 7 Can-US L. J . 61-91, 1984. 

F i s h e r , Howard S.: D i s c l o s u r e , F i l i n g Requirements and 
R e s t r i c t i o n s , on F o r e i g n Investments (presented to 
Los Angeles County Bar A s s o c i a t i o n F o r e i g n Tax 
Subsection, Nov 1981), 7 Comm. L. Law 1-34, 
Sept-Oct 1982. 

F l a n n i g a n , Robert D.M.: T r u s t O b l i g a t i o n s and Residence, 
1985 E s t a t e s and T r u s t s Q u a r t e r t l y , 83. 



207 

Ford: I n t e r n a t i o n a l Operations — Holding Companines, 
(1965) Canadian Tax Foundation Corporate 
Management Tax Conference (Tax Paper No.41) 41. 

F o r d / Scace/ Golden/ G r i g g s / Guerrero/ Sutton: 
A c q u i s i t i o n of F o r e i g n Property by Americans, 10 
Real Property, Probate and T r u s t J . 361, 1975. 

F o r r y , John I. (Ed.): D i f f e r e n c e s i n Tax Treatment of 
F o r e i g n I n v e s t o r s : Domestic S u b s i d i a r i e s and 
Domestic Branches, Committee on Taxes of the 
S e c t i o n on Business Law of the I n t e r n a t i o n a l Bar 
A s s o c i a t i o n , Kluwer Law and Tax P u b l i s h e r s , 
Deventer, Netherlands, 1984. 

F o r r y , John I . : D i f f e r e n c e s i n Tax Treatment of F o r e i g n 
I n v e s t o r s , Domestic S u b s i d i a r i e s and Domestic 
Branches, Kluwer Law and Tax P u b l i s h e r s , 1984. 

F o r s t , Bradley: R e g u l a t i o n of F o r e i g n Investment i n 
U n i t e d S t a t e s Real E s t a t e : S t a t e or F e d e r a l 
P r e r o g a t i v e ? , 5 111. U. L. J . 21-63, Winter 1981. 

F r a s e r , P a u l : Canadian-American R e l a t i o n s , 26 Res. Gestae 
24(6), J u l y 1982. 

Freeman, Lawrence A.: Mandatory Reporting Requirements 
f o r F o r e i g n e r s Who Invest i n U.S., 56 F l a . B. J . 
426-431, May 1982. 

Freud, N i c h o l a s S.: T r e a t y Shopping and the 1981 U n i t e d 
S t a t e s Treasury D r a f t Model Income Tax T r e a t y , 
HastlntCompLRev 6(1983), 627. 

F r i e s e n / T i m b r e l l : Canadian Ta x a t i o n of Income A r i s i n g i n 
Non- Resident C o r p o r a t i o n s and T r u s t s , Toronto 
CCH Canadian L t d . , 1975. 

F r y , E a r l H. / Radebaugh, Lee H. (Eds.): The R e g u l a t i o n 
of F o r e i g n D i r e c t Investment i n Canada and the 
U n i t e d S t a t e s , Provo, Utah: Brigham Young 
U n i v e r s i t y , David M. Kennedy I n t e r n a t i o n a l 
Centre, 1983. 

G a r c i a / Shedivy: T a x a t i o n of the U.S. E x p a t r i a t e L i v i n g 
and Working in Canada, XXVI Can. Tax J . 523, 
1978. 

Gibbons: Tax F a c t o r s i n Basing I n t e r n a t i o n a l Business 
Operations Abroad, Harvard Law School, 
I n t e r n a t i o n a l Program in T a x a t i o n , 1957. 

Gibson: The New C a n a d a - A u s t r a l i a Income Tax Convention, 
29 Can. Tax J . 683, 1981 . 



208 

G i f f o r d , W i l l i a m C. / Streng, W i l l i a m P.: I n t e r n a t i o n a l 
Tax P l a n n i n g : M a t e r i a l s i n the Planning of 
I n t e r n a t i o n a l T r a n s a c t i o n s , 2nd ed., Washington, 
Tax Management, 1979. 

G i l l e s p i e , A l i s t a i r : O b j e c t i v e s of New L e g i s l a t i o n , i n 
Canadian F o r e i g n Investment Review Seminar, De 
Boo 61, 1 974 . 

Goodman, Wolfe D.: I n t e r n a t i o n a l Double Tax a t i o n of 
E s t a t e s and I n h e r i t a n c e , Butterworths, 1978. 

Gordon Report: F i n a l Report of the Royal Commission on 
Canada's Economic Pr o s p e c t s , 1958. 

G o r n a l l , John L. / Wharton, P h i l i p p L.: S i g n i f i c a n t 
Non-tax R e p o r t i n g Requirements R e l a t i n g to 
Investments i n the Un i t e d S t a t e s by Fo r e i g n 
Persons, 7 N.C.J. I n t ' l L. & Com. Reg. 163-175, 
Spr i n g 1982. 

Gray Report: F o r e i g n D i r e c t Investment i n Canada, 1972. 

Green, R.A.: The Residence of T r u s t s f o r Income Tax 
Purposes, 21 Can. Tax J . (1973), 217. 

Green, W i l l i a m H.: F o r e i g n Investment i n U.S. Real 
E s t a t e : A n a l y s i s of the Data, 6 I n t ' l Tax J . 
444-453, Aug 1980. 

Green, W i l l i a m H.: Proposed L e g i s l a t i o n A f f e c t i n g F o r e i g n 
Investment i n U.S. Real E s t a t e , 6 I n t ' l Tax L. 
454-459, Aug 1980. 

Green, W i l l i a m H.: Proposed L e g i s l a t i o n Would Exempt 
Q u a l i f i e d I n t e r e s t Payments From U.S. W i t h o l d i n g 
Taxes, 10 I n t ' l Tax J . 189-193, March 1984. 

Groenewold, N i c o l a a s : Short-Run Tax Incidence, Oxford 
Economic Papers, Vol.36, March 1984, No.1, 146. 

Grover, Warren / I a c o b u c c i , Frank: M a t e r i a l s on Canadian 
Income Tax, 5th ed., R i c h a r d de Boo P u b l i s h e r s , 
1 983. 

Guggenheim, P.: Lehrbuch des V o l k e r r e c h t s . Bd. 1 u. 2 
Basel 1948 - 1951. 

Hacker, Robert C. / Rotunda, Ronald D.: The E x t e r r i t o r i a l 
R e g u l a t i o n s of F o r e i g n Business Under the U.S. 
S e c u r i t i e s Law, 24 Corp. Prac. Comment 233-265, 
Summer 1982. 



209 

Had a r i : Tax T r e a t i e s and t h e i r Role i n the F i n a n c i a l 
Planning of the M u l t i n a t i o n a l E n t e r p r i s e , 20 
American J o u r n a l of Comparative Law 111, 1972. 

Hansen: I n d i v i d u a l Residence, (1977) Canadian Tax 
Foundation Tax Conference Report 682. 

Hansen/ K r i s h n a / R e n d a l l : Canadian T a x a t i o n ( r e v i s e d ed.) 
Toronto: De Boo, 1981. 

H a r r i s : Canadian Income Tax a t i o n (2nd ed.) Toronto: 
Butterworths, 1981. 

Hausman: The Treatment of Income from Property: C a p i t a l 
Gains, Dividends and R o y a l t i e s , (1976) Canadian 
Tax Foundation Tax Conference Report 319. 

Hausman/Chown/Ti11inghast: I n t e r n a t i o n a l Aspects, (1971) 
Canadian Tax Foundation Tax Conference Report, 
279. 

Held, J . J . : W i r t s c h a f t l i c h e G l e i c h b e r e c h t i g u n g . B e r l i n 
1937. 

Heleniak, Donald W.: R e s t r i c t i o n s on F o r e i g n Investment 
Developments i n U n i t e d S t a t e s Law, 3 J . Comp. 
Corp. L. & Sec. Reg. 330-338, Dec. 1981. 

Herbst, Worterbuch: Worterbuch der Handels-, F i n a n z - und 
Rechtssprache. Bd. 1 
E n g l i s c h - D e u t s c h - F r a n z o s i s c h . Luzern 1955. 

Hermann, Treskow von:Foerderung a u s l a e n d i s c h e r 
D i r e k t i n v e s t i t i o n e n i n Entwicklungslaendern durch 
Steuerverguenstigungen, Goettingen, I n s t i t u t fuer 
Voelkerrecht,1977 

H e r z e l , Leo / Davis, S c o t t J . : The F o r e i g n A c q u i s i t i o n of 
P u b l i c Held U.S. Companies (1), 2 Company Law 
10-13, Jan 1981. 

Hesse, K.: Der G l e i c h h e i t s g r u n d s a t z im S t a a t s r e c h t . In: 
AOR 77 (1951) p. 167-224. 

Heuck, G: Der Grundsatz der gleichmaessigen Behandlung im 
P r i v a t r e c h t , Muenchen - B e r l i n 1958. 

Hoehn, E r n s t : Die Aufgabe des J u r i s t e n b e i der 
Steuerplanung im i n t e r n a t i o n a l e n B e r e i c h , StuW 
1977, 170. 



210 

Hoehn, E r n s t / L u t z , Benno/Zuend, Andre(Hrsg.): 
Steuerplanung i n der Unternehmung (Refera t e e i n e s 
Seminars der W e i t e r b i l d u n g s s t u f e der Hochschule 
S t . G a l l e n ) , S c h r i f t e n r e i h e F i n a n z w i r t s c h a f t und 
F i n a n z r e c h t , Band 17, V e r l a g Paul Haupt, Bern und 
S t u t t g a r t , 1975. 

Hogg, Roy D.: Canadian Taxation of Canadian Investment i n 
U.S. P r o p e r t y Other. Than Real E s t a t e (Canadian 
Tax Foundation 33rd Conference, 1981), Can. Tax 
Foundation 157-181, 1981. 

Holmes, Max: The Scope of the Wit h o l d i n g Tax on Payments 
to A l i e n s : A Survey, 22 Colum. J . T r a n s n a t ' l L. 
359-388, S p r i n g 1984. 

Hood, N e i l / Young, Stephen: B r i t i s h P o l i c y and Inward 
D i r e c t Investment, 15 J . World Trade L. 231-250, 
May-June 1981. 

Hoyer, Wolfgang: Das r e v i d i e r t e deutsch-kanadische 
Doppelbes teuerungsabkommen von 1981, IWB Nr. 19 
v. 10.10.1981, 637. 

Hudson, Robert F.H. J r . / Karp, J o e l J . / Langer, 
M a r s h a l l J . / Warner, Jonathan H.: A n a l y s i s of 
the New FIRPTA - W i t h o l d i n g Requirements, 24 Tax 
Notes 573-580, Aug 6, 1984. 

Hueck, G.: Der Grundsatz der gleichmassigen Behandlung im 
P r i v a t r e c h t , Miinchen - B e r l i n 1958. 

Huggett: F o r e i g n Source Income, Can. Chart. A c c t . 264, 
1 970. 

Huggett: Non-Residents, (1970), 97 Can. Chart. A c e , 364 

Hughes, G.A.: Housing and the Tax System, i n : Hughes / 
Heal, P u b l i c P o l i c y and the Tax System, London, 
1980, 67. 

Hughes, G.A. / Heal, G.M.: P u b l i c P o l i c y and the Tax 
System, London, George A l l e n & Unwin, 1980. 

Hughes, Graeme C : F o r e i g n Investment Law i n Canada, 
Toronto, C a r s w e l l , 1983. 

Hughes, Graeme: A Commentary on the FIRA, C a r s w e l l , 1975. 

Hu i z i n g a , James A l a n : A l i e n Land Laws: C o n s t i t u t i o n a l 
L i m i t a t i o n s on State Power to Regulate, 32 
Hastings L. J . 251-283, Sept 1980. 



21 1 

I l e r s i c : Tax Havens and Residence, 30 Can. Tax J . 52, 
1982. 

I n t e r n a t i o n a l Corporate Tax Conference 1964, Canadian Tax 
Foundation Tax Paper No. 38, Respecting the 
O.E.C.D. D r a f t Double Taxation Convention. 

I n t e r n a t i o n a l F i s c a l A s s o c i a t i o n (Ed.): UN D r a f t Model 
T a x a t i o n Convention: Trends i n Income Tax 
T r e a t i e s I n v o l v i n g Developing C o u n t r i e s , with 
S p e c i a l Reference to the UN Group of Ex p e r t s on 
Tax T r e a t i e s between Developed and Developing 
C o u n t r i e s , Kluwer Law and Ta x a t i o n , 1979. 

I n t e r n a t i o n a l F i s c a l A s s o c i a t i o n (I FA): S p e c i a l Seminar 
on A n a l y s i s of Canadas Tax Conventions and 
Comparison to the OECD Model Double T a x a t i o n 
Canvention, Richard de Boo L t d , Toronto, 1979. 

Ipsen, G l e i c h h e i t : Ipsen, H.P.: G l e i c h h e i t . In: Die 
Grundrechte, Bd. 2 p. 111-198. 

Is s a c , B.J.: S t a t e Taxation of M u l t i n a t i o n a l and the 
U n i t a r y Business Concept: A Contemporary View, 10 
Brooklyn J . Of I n t ' l L. 115, 1984. 

IMF, Annual Report: I n t e r n a t i o n a l Monetary Fund: Annual 
Report on Exchange R e s t r i c t i o n s 1960 - 1965. 
Washington, D.C. 

Jackson, John H.: The Juris p r u d e n c e of I n t e r n a t i o n a l 
Trade: The DISC-Case i n GATT, 747-781 Am. J . 
Int'1 L. 72 (1978). 

J a e n i c k e , B e g r i f f e ; J a e nicke, G.: Der B e g r i f f der 
D i s k r i m i n i e r u n g im modernen V o l k e r r e c h t . B e r l i n 
1940. 

J a e n i c k e , D i s k r i m i n i e r u n g : In: Worterbuch des 
V o l k e r r e c h t s . Begr. V. K a r l Strupp. 2. A u f l . 
Hrsg. V. Hans-Jiirgen Schlochauer (u. A.) Bd. 1 
B e r l i n 1960. P. 387-392. 

Jeanneau, B.: Les p r i n c i p e s generaux du d r o i t dans l a 
j u r i s p r u d e n c e a d m i n i s t r a t i f . P a r i s 1954. 

Je n k i n s , Glenn P. / M i s i r , Devendranauth / Glenday, 
Graham: The Taxation of F o r e i g n Investment Income 
in Canada, the United S t a t e s and Mexico (North 
America: Law, P o l i t i c s and Economics; Economic 
I n t e g r a t i o n of North America), 44 Law & Contemp. 
Prob. 143-159, Summer 1981. 



212 

Jennings, R.Y./Mann, F.A.: I n t e r n a t i o n a l J u r i s d i c t i o n of 
S t a t e s , I n t e r n a t i o n a l Law A s s o c i a t i o n , Report of 
Conferences (UK) 5 (1966), 52. 

Johnston: The Bases of J u r i s d i c t i o n and the Treatment of 
Business P r o f i t s , (1976) Canadian Tax Foundation 
Tax Conference Report 303. 

Joy, David D., J r . : A r b r i t r a t i o n of Economic Development 
Agreements (case n o t e ) : Rever Copper and Brass  
Inc. V. Overseas P r i v a t e Investment Corp. - 56 
I.L.R. 258 (American A r b i t r a t i o n A s s o c i a t i o n 
1978), 20 Va. J . I n t ' l L. 861-885, Summer 1980. 

J u e t t n e r , H e i n r i c h : Foerderung und Schutz deutscher 
D i r e k t i n v e s t i o n e n i n Entwicklungslaendern unter 
besonderer B e r u e c k s i c h t i g u n g von 
Invest i t i o nsfoederungsvertraegen, Nomos 
V e r l a g s g e s e l l s c h a f t , Baden Baden, 1975. 

K a i s e r , Gordon E.: The Combines I n v e s t i g a t i o n Act: Stage 
One Ammendments and I m p l i c a t i o n s f o r Management, 
The S o c i e t y of Management Accountants of Canada, 
1978. 

K a l i s h : T a x a t i o n of Un i t e d S t a t e s C i t i z e n s Employed i n 
F o r e i g n C o u n t r i e s , 39 Taxes 426, 1961. 

K e e s l i n g , F.M.: The U n i t a r y Tax Concept i n the A l l o c a t i o n 
of Income, 12 Hastings L. J . 42, 1960. 

Keyes: C a r r y i n g on Business i n Canada, X Can. Tax J . 41, 
1962. 

K i l l i u s , Juergen: Tax Developments: West Germany 
Investment, I n t ' l Bus. Law. 5-9, Jan 1984. 

King, Henry T. J r . : The Changing Context f o r the For e i g n 
I n v e s t o r i n Canada, Symp. P r i v . I n v e s t . Abroad 
235-343, Ann. 1983. 

Kipp, H.: Das Verbot der D i s k r i m i n i e r u n g im modernen 
F r i e d e n s v o l k e r r e c h t s . In: Arch VR 9(1961-62), p. 
137-161 . 

K i s s , A . C : L'abus de d r o i t en d r o i t i n t e r n a t i o n a l . P a r i s 
1953. 

Kleineidam, Hans-Jochen: Die I n t e r n a t i o n a l e 
B e t r i e b s w i r t s c h a f t l i c h e S t e u e r l e h r e - E i n V o r s c h l a g 
zur Weiterentwicklung der 
b e t r i e b s w i r t s c h a f t l i c h e n S t e u e r l e h r e - , 
D i s s e r t a t i o n Muenchen 1968. 



213 

Knight, W. Donald J r . : ' F a i l s a f e ' L e g a l S t r u c t u r e s . t o 
P r o t e c t U.S. Assets of F o r e i g n I n v e s t o r s , 9 I n t ' l 
Bus. Law 109-114, March 1981. 

Koch, F.E.: The Double Taxation Conventions, V o l . I: 
T a x a t i o n of Income, London, Stevens & Sons L t d . , 
1947, Supplement to V o l . I: T a x a t i o n of Income, 
London, Stevens & Sons L t d . , 1950. 

Koerner: Income Tax Residence Rules, (1961) Canadian Tax 
Foundation Tax Conference Report 235. 

Koskela, E r k k i / Kanniainen, Vesa: Changing the Tax Base 
and R i s k - T a k i n g , Oxford Economic Papers, Vol.36, 
March 1984, No.1, 1 62. 

Kranenburg-Vegting; Kranenburg, R. Und W.G. V e g t i n g : 
I n l e i d i n g i n het Nederlands a d m i n i s t r a t i e f r e c h t . 
2. Druk. Haarlem 1951. 

K r i s h n a , Sam Swaminatham: The new Canada-Federal Republic 
of Germany Tax T r e a t y , 30 Can. Tax J . 668-681, 
Sept-Oct 1982. 

Kruse, A.: A u s s e n w i r t s c h a f t - d i e i n t e r n a t i o n a l e n 
W i r t s c h a f t s b e z i e h u n g e n . B e r l i n 1958. 

Kubota, C a r o l y n J . : C l o s i n g the Open Door to F o r e i g n 
D i r e c t Investment, 15 C o r n e l l I n t ' l L. J . 
121-147, Winter 1982. 

Kwon, Ohchul: Taxes, Tax Revenues, and the L a f f e r Curve 
f o r a Developing Country l i k e Korea, The 
I n t e r n a t i o n a l Tax J o u r n a l , Vol.10, May 1984, 
No.4, 269. 

L a B r i e : The P r i n c i p l e s of Canadian Income T a x a t i o n , 
Toronto CCH Canadian L t d . , 1965, 571. 

L a f f e r , A.B.: Economic and Investment O b s e r v a t i o n s , i n : 
C a p i t a l Gains Tax Rate Reduction, Wainwright & 
Co., 1973. 

Lang: The Avoidance of I n t e r n a t i o n a l Double T a x a t i o n , VI 
Can. Tax J . 447, 1958. 

Langenscheidts Taschenworterbuch der l a t e i n i s c h e n und 
deutschen Sprache. Bd. 1 L a t e i n i s c h - D e u t s c h 12. 
A u f l . Bearb. V. H. Meinge. Neubearb. V. H. 
M u l l e r . Berlin-Schoneberg 1952 

Langley, Monica: I n t e r n a t i o n a l Investment Survey A c t : The 
High Cost of Knowledge, 14 Law & Pol'y I n t ' l Bus. 
481-504, Spring 1982. 



214 

Larousse: Larousse du XX e s i e c l e . Ed. by V. P. Auge, V o l . 
2. P a r i s 1926. 

L a s z l o , Andrew P.: A Survey of Techniques Employed by 
S t a t e and L o c a l Governments f o r the Promotion of 
F o r e i g n D i r e c t Investment, 18 Geo. Wash. J . I n t ' l 
L. & Econ. 155-181, Winter 1984. 

De Laubadere, A.: T r a i t e elementaire de d r o i t 
a d m i n i s t r a t i s 2. ed. P a r i s 1957. 

De Laubadere: G l e i c h h e i t s p r i n z i p : Das G l e i c h h e i t s p r i n z i p 
i n der W i r t s c h a f t s v e r w a l t u n g . V o r t r a g Baden-Baden 
1 961 . 

L e a r n e r ' s D i c t i o n a r y : The Advance Learner's D i c t i o n a r y of 
Current E n g l i s h . By A.S. Hornby, E.V. Gateby, H. 
W a k e f i e l d . London 1958. 

L e i b h o l z , G. : Die G l e i c h h e i t vor dem Gesetz. 2. Ed. 
Munchen - B e r l i n 1959. 

Leonard, C r a i g h : F i n a n c i n g F o r e i g n Investment in the 
U n i t e d S t a t e s , 7 N.C.J. I n t ' l L. & Com. Reg. 
234-263, Spring 1982. 

Letourneur, M. : Les " p r i n c i p e s generaux du d r o i t " dans l a 
j u r i s p r u d e n c e du C o n s e i l d ' E t a t . In: C o n s e i l 
d ' E t a t , etudes et documents 1951, p. 19-32. 

Lev i n s o n , L e s l i e J . : F o r e i g n Investment i n U n i t e d S t a t e s 
Real E s t a t e : F e d e r a l and State R e g u l a t i o n s , 12 
Case W. Res. J . I n t ' l . L. 231-247, Winter 1980. 

Lewis, A l f r e d J . : Using American Law Books, 2nd. Ed., 
Dubugue, Iowa: Kendall/Hunt, 1983. 

L i n c h , L.W. Pete: Current U.S. Tax Developments A f f e c t i n g 
Canadian I n v e s t o r s (Canadian Tax Foundation 33rd 
Conference, 1981), Can. Tax Foundation 110-124, 
1 981 . 

L i v e s e y , D.A.: The U n c e r t a i n Foundations of F i s c a l 
P o l i c y , i n : Hughes/Heal: P u b l i c P o l i c y and the 
Tax System, London 1980, 194. 

Lodenkemper, Ri c h a r d : Die Besteuerung der C a p i t a l Gains 
im K o e r p e r s c h a f t s s t e u e r r e c h t der U.S.A., DB 1982, 
818. 

Loerke, E.: H o h e i t l i c h e Gewalt und D i s k r i m i n i e r u n g s v e r b o t 
nach dem Montanvertrage. E i n B e i t r a g zur 
Auslegung von A r t . 4 Buchstabe B des 
Montanvertrages. D i s s . Hamburg 1963. 



215 

Loveland, Norman C : Income Tax Impediments to F o r e i g n 
Investments i n Canada ( C r e a t i v e Corporate 
F i n a n c i n g , Part 2), Can. Tax Found. 666-706, Ann. 
1982. 

Lowe, A.V.: E x t e r r i t o r i a l J u r i s d i c t i o n , Cambridge, 
G r o t i u s P u b l i c a t i o n s L t d . , 1983. 

MacDonald, W.A.: Income Ta x a t i o n i n Canada, 9 Volumes, 
P r e n t i c e H a l l Canada Inc., Scarborough O n t a r i o , 
1977, loose l e a f , updated 

Mackensen, L.: Neues Deutsches Worterbuch. 
Rechtschreibung, Grammatik, S t i l , 
W ortererklarung, Fremdworterbuch. Laupheim 
(Wittbg.) 1953. 

Mage, J u l i u s A. / Lapping, Mark B.: L e g i s l a t i o n Related 
to Absentee F o r e i g n Land Ownership i n Canada, 4 
Agr. L. J . 364-389, F a l l 1982. 

M a i e r s , John D.: F o r e i g n Owned U n i t e d S t a t e s Real E s t a t e 
- Post FIRPTA Tax P l a n n i n g , 37 Tax Law 577-606, 
Sp r i n g 1984. 

Mamgoldt-Klein: Das Bonner Grundgesetz. Bd. 1 u. 2. 2. 
A u f l . B e r l i n - F r a n k f u r t 1957-1964. 

Mao, James C.T.: Corporate F i n a n c i a l D e c i s i o n s , 

Martens, N.R.G.; Martens, G.F. De: Nouveau R e c u e i l 
General de T r a i t e s et a u t r e s a c t e s r e l a t i f s aux 
r a p p o r t s de d r o i t i n t e r n a t i o n a l 1 - 3. S e r i e . 
G o t t i n g e n - L e i p z i g 1817. 

Mathias, P a t r i c i a A.: F o r e i g n Investments in United 
S t a t e s Real E s t a t e : Congress Acts to Reduce 
I n c e n t i v e s , 7 I n t ' l Trade L. J . 150-165, Winter 
1982. 

M a t s l e r , M i c h a e l : C a p i t a l Gains Treatment Under the 
U.S.-Canadian Income Tax Convention 1980: 
C o n f l i c t s With C o n g r e s s i o n a l P o l i c y , 5 B.C. I n t ' l 
& Comp. L. R. 461-488, S p r i n g 1982. 

McDonald, Donald S.: Canadian I n d u s t r i a l P o l i c y 
O b j e c t i v e s and A r t i c l e III of GATT: N a t i o n a l 
Ambitions and I n t e r n a t i o n a l O b l i g a t i o n s , 6 Can. 
Bus. L. J . 385-407, August 1982. 

McDonald, James L. / Chan, W i l l i a m C : Canadians 
I n v e s t i n g i n the U n i t e d S t a t e s - Part 2, 28 Can. 
Tax J . 68-79, Jan-Feb 1980. 



216 

McDonald, John G.: Canadian Royal Commision on 
T a x a t i o n , F o r e i g n Investment and I n t e r n a t i o n a l 
T r a n s a c t i o n s , Butterworths, Butterworths C a r t e r 
Report S t u d i e s No. 1, Toronto 1977 

McDonald: Taxation of Non-Residents, 1964 S p e c i a l 
L e c t u r e s — Law S o c i e t y of Upper Canada 69. 

McGregor: Deemed Residence, (1974)XXII Can. Tax J . 381. 

Mcintosh: C l a r i f y i n g the F o r e i g n Tax C r e d i t , 114 C.A. 
Mag. 3:82, 1 981 . 

McKie: I n t e r n a t i o n a l Tax Agreements: A Matter of 
I n t e r e s t , XIV Can. Tax J . 71, 1966. 

McKie/ R a d l e r / Musgrave/ O'Connor: I n t e r n a t i o n a l Aspects 
- 2, (1970) Canadian Tax Foundation Tax 
Conference Report 292. 

McKie/ S h o r t / McGowan: I n t e r n a t i o n a l Taxation - Recent 
Developments, (1968) Canadian Tax Foundation Tax 
Conference Report 407. 

McLean, D.S.: Canadian Investment Income-Property Used or 
Held by a C o r p o r a t i o n i n the Course of C a r r y i n g 
on a Business (Canada), The Queen v. E n s i t e L t d . 
-83 D. Tax 5315 (Can. C.A~! 1983) ; The Queen v.  
Brown Dover Howden Inc. -83 D. TaxT 5319 (Can. 
C.A. 1983), 31 Can. Tax J . 1006-1008, Nov-Dec 
1983. 

M c M i l l a n , C h a r l e s : A f t e r the Gray Report: The Tortuous 
E v a l u a t i o n of F o r e i g n Investment P o l i c y , 1974 
M c G i l l Law J o u r n a l 213. 

McNamara, Diane E.: F o r e i g n D i r e c t Investment i n the 
U n i t e d S t a t e s : D i s c l o s u r e R e g u l a t i o n s , 12 Ga. J . 
I n t ' l & Com. L. 193-207, S p r i n g 1982. 

Mieszkowski: C a r t e r on the T a x a t i o n of I n t e r n a t i o n a l 
Income Flow, 22 N a t i o n a l Tax J o u r n a l 97, 1969. 

Moore: The Permanent Establishment Concept in Tax 
T r e a t i e s : Old B o t t l e s f o r New Wine?, 6 Queen's 
L . J . 482, 1981. 

Morgenstern, Marc H.: Real E s t a t e S e c u r i t i e s and the 
Fo r e i g n Investor - Some Problems and a P r o p o s a l , 
11 Sec. Reg. L. J . 332-350, Winter 1984. 

M o r r i s , D.B.: J u r i s d i c t i o n to Tax: An Update, 1979 C.R. 
414. 



217 

M o r t a t i , C : I s t i t u z i o n i d i d i r i t t o p u b l i c o . 4. Ed. 
Padova 1958. 

Mu e l l e r , Edgar F e l i x : Der v o e l k e r r e c h t l i c h e 
Eigenturnsschutz-Eine h i s t o r i s c h - s y s t e m a t i s c h e 
D a r s t e l l u n g unter besonderer B e r u e c k s i c h t i g u n g 
der i n t e r n a t i o n a l e n Oekonomie und P o l i t i k - , 
D i s s e r t a t i o n , Marburg 1981. 

Musgrave, Peggy B.: Un i t e d S t a t e s Taxation of Fo r e i g n 
Investment Income: Issues and Arguments, Law 
School of Harvard U n i v e r s i t y , 1969. 

Nauheim, Stephen A.: A Lawyer's Guide to I n t e r n a t i o n a l 
Business T r a n s a c t i o n s : Part I I I , F o l i o 4: U n i t e d 
S t a t e s T a x a t i o n of I n t e r n a t i o n a l Business 
T r a n s a c t i o n s , 2nd e d i t i o n , American Law 
I n s t i t u t e , American Bar A s s o c i a t i o n , Committee on 
Cont i n u i n g P r o f e s s i o n a l Education, P h i l a d e l p h i a , 
1982. 

Newman, Peter C : The Canadian Establishment, V o l . I, 
Mc C l e l l a n d and Steward - Bantam L t d . , Toronto, 
1983. 

Nixon, J , Bradford / Burns, J e f f r e y H.: An Examination of 
the L e g a l i t y of the Use of the Fo r e i g n Investment 
Review Act by the Government of Canada to C o n t r o l 
I n t r a - and E x t r a t e r r i t o r i a l Commercial A c t i v i t y 
by A l i e n s , 33 I n t ' l & Comp. L. Q. 57-80, Jan 
1 984. 

Noble: Some Tax Avoidance Aspects of Non-Resident T r u s t s , 
5 E s t a t e s Q. 81, 1979. 

OECD: Report of the OECD F i s c a l Committee: D r a f t Double 
Taxation Convention on Income and C a p i t a l , OECD 
1963. 

OECD: Report of the OECD F i s c a l Committee: D r a f t Double 
Taxation Convention on Income and C a p i t a l , Report 
of the OECD F i s c a l Committee, OECD, P a r i s , 1963. 

OECD: Report of the OECD F i s c a l Committee: Double 
Tax a t i o n Convention on Income and C a p i t a l , 
Revised Texts of C e r t a i n A r t i c l e s of the 1963 
OECD D r a f t Convention and of the Commentary 
T h e r e i n , OECD 1974. 

OECD: I n t e r n a t i o n a l Investment and M u l t i - N a t i o n a l 
E n t e r p r i s e s : R e s p o n s i b i l i t y of Parent Companies 
for t h e i r S u b s i d i a r i e s , OEDC, P a r i s 1980. 



218 

OECD: Model Double T a x a t i o n Convention on E s t a t e s and 
I n h e r i t a n c e s and on G i f t s , Report of the OECD 
Committee on F i s c a l A f f a i r s , 1982, OECD, 1983. 

Olmer, L i o n e l H.: B a r r i e r s to U.S. Foreign Investment 
( d e l i v e r e d at the Symposium on I n t e r n a t i o n a l 
Business i n 1983, June 14-16, 1983), Symp. P r i v . 
I n vest. Abroad 63-72, 1983. 

Olson, Thomas H.: Fo r e i g n Investment R e s t r i c t i o n s i n 
Canadian Energy Resources, 14 I n t ' l Law 579-612, 
F a l l 1980. 

Oppenheim-Lauterpacht, L.: I n t e r n a t i o n a l Law. Bd. 1. 8. 
E d i t i o n . Ed. By H. La u t e r p a c h t . London-New 
York-Toronto 1955. 

0 ' S u l l i v a n , Barry J . : Canada's For e i g n Investment Review 
Act R e v i s i t e d , 4 Fordham I n t ' l L. J . 175-198, 
Winter 1981. 

Owens, E l i s a b e t h A.: B i b l i o g r a p h y on Taxation of F o r e i g n 
Operations and F o r e i g n e r s , 1968-1975. Law School 
of Harvard U n i v e r s i t y , 1976. 

Owens, E l i s a b e t h A.: B i b l i o g r a p h y on Taxation of F o r e i g n 
Operations and F o r e i g n e r s , 1976-1982, 
I n t e r n a t i o n a l Tax Program, Law School of Harvard 
U n i v e r s i t y , 1983. 

Owens, E l i s a b e t h A.: I n t e r n a t i o n a l Aspects of U.S. Income 
Ta x a t i o n . Cases and M a t e r i a l s . I n t e r n a t i o n a l Tax 
Program, Harvard Law School, 1980-1982. 

P a r d i a c , R.: L ' e g a l i t e des E t a t s et 1 ' o r g a n i s a t i o n 
i n t e r n a t i o n a l e . P a r i s 1953. 

Park, W i l l i a m W.: Legal Issues i n the T h i r d World's 
Economic Development, 61 B.U.L. Rev. 1321-1332, 
Nov. 1981. 

Parker, Robert C : F o r e i g n Investment i n the U.S.: 
S e l e c t i n g an Operating V e h i c l e , 13 Tax Ad v i s o r 
541-542, Sept 1982. 

Pau l , Walter: Zur Problematik von Foederungsmassnahmen 
der Entwicklungslaender gegenueber au s l a e n d i s c h e n 
D i e k t i n v e s t i t i o n e n , D i s s e r t a t i o n , Mainz 1973. 

Perelman, Murray J . : Canada's F o r e i g n Investment Review 
Act -Ten Years L a t e r , 3 F r a n c h i s i n g 3(5), S p r i n g 
1 984. 



219 

P e t e r s , John A.: Immobilien-Investionen i n Kanada-
R e c h t l i c h e und S t e u e r l i c h e Aspekte-, IWB Nr. 24 
v.28.122.1981, 797. 

Peterson: Canada's F o r e i g n Tax C r e d i t System, XIX Can. 
Tax J . 89-98, 1971. 

Peterson: Canadian T a x a t i o n of Non-Residents, 12 Columbia 
J o u r n a l of T r a n s a c t i o n a l Law 213, 1973. 

Peterson: Canada's New Tax T r e a t i e s , XXIII Can. Tax J . 
315, 1975. 

Peterson: Personal S e r v i c e and Other Income and S p e c i a l 
P r o v i s i o n s , (1976) Canadian Tax Foundation Tax 
Conference Report 327. 

Peterson/ Brennan/ Baker/ Sherman: I n t e r n a t i o n a l Aspects 
- 1, (1971) Canadian Tax Foundation Tax 
Conference Report 158. 

P i l l i n s : Tax Haven S u b s i d i a r y , XXIII Can. Tax J . 467, 
1975. 

P l a y f a i r , J.L.: P l a n n i n g f o r the S u c c e s s f u l T a x - s h e l t e r e d 
Investment (Canada), 28 Can. Tax J . 647-660, 
Sept-Oct 1980. 

P o s t l e w a i t e , P h i l i p F.: I n t e r n a t i o n a l Corporate T a x a t i o n , 
Shepard's/McGraw-Hill, 1980. 

P o s t l e w a i t e , P h i l i p F.: I n t e r n a t i o n a l I n d i v i d u a l 
T a x a t i o n , Shepard's/McGraw-Hill, 1982. 

V. D. Pot, C.W.: Handboek von het Nederlands s t a a t s r e c h t . 
6. Druk. Zwolle 1957. 

Powrie, Thomas L: A u s l a e n d i s c h e D i r e k t i n v e s t i t i o n e n i n 
Kanada, i n : Rolfe/Damm: Die m u l t i n a t i o n a l e 
Unternehmung in der W e l t w i r t s c h a f t , Nomos 
V e r l a g s g e s e l l s c h a f t , Baden Baden 1971, 127. 

P r a c t i s i n g Law I n s t i t u t e : L e g a l Aspects of Doing Business 
i n Canada, New York, 1983. 

P r e n t i c e H a l l Canada Inc.: Income Taxation i n Canada, 
Report B u l l e t i n No. 434 E x t r a , F e d e r a l Budget May 
23, 1985 

P r i c e Waterhouse: Doing Business i n Canada, Apr. 1979. 

P r i c e Waterhouse: T a x a t i o n i n Canada, Oct. 1983. 



220 

P r o t t i , Maria E v e l y n : F o r e i g n Investment in the U n i t e d 
S t a t e s , 1976-1980: A S e l e c t e d Annotated 
B i b l i o g r a p h y , 17 Stan. J . I n t ' l L. 83-97, Winter 
1981 . 

P r o t t i , Maria E v e l y n : L e g a l and Tax Aspects of F o r e i g n 
Investment i n the U n i t e d S t a t e s : A S e l e c t e d 
B i b l i o g r a p h y , 4 Can - US L. J . 109-111, Summer 
1981 . 

P y r c z : The B a s i c of Canadian Corporate T a x a t i o n : 
Residence, XXI Can. Tax J . 1973, 374. 

R a b i n o v i t z , J o e l : F o r e i g n Investment i n U n i t e d S t a t e s 
Real E s t a t e , HastlntCompLRev 6(1983), 599. 

Radbruch, G.: R e c h t s p h i l o s p p h i e . 5. A u f l . Bearb. V. E r i k 
Wolf. S t u t t g a r t 1956. 

R a i s e r , L.: Der G l e i c h h e i t s g r u n d s a t z im P r i v a t r e c h t . In: 
ZHR 111 (1948), p. 75-101. 

Raphael, L l o y d F.: Canadian Income Taxation of T r u s t s , 
2nd ed., CCH L t d . , 1982. 

Regan, Donald T. / Brock, W i l l i a m E.: Regan and Brock on 
the U n i t a r y Tax Question, 14 Tax Notes 762, March 
22, 1982. 

Reischauer, D i r k : D i s c r i m i n a t i o n i n Domestic Law Between 
the Treatment of I n v e s t o r s i n C o l l e c t i v e 
Investment Undertakings and I n v e s t o r s i n other 
Forms of Investment: The F e d e r a l Republic of 
Germany and West B e r l i n , 9 I n t ' l Bus. Law 
179-180, May 1981. 

R e n d a l l : The Impact of Canadian Income Tax Law on 
Domestic S u b s i d i a r i e s of U.S. C o r p o r a t i o n s — B.C. 
And A.D., B u f f . L. Rev. 138, 1967-68. 

Richards, David: Real E s t a t e Counsel, Contract and 
C l o s i n g f o r the F o r e i g n Investor (with appendix 
of forms), 14 Real Prop. Prob. & T r . J . 757-846, 
Winter 1979. 

Rinck, H.J.: Tendenzen i n der Rechtsprechung e u r o p a i s c h e r 
V e r f a s s u n g s g e r i c h t e zum G l e i c h h e i t s s a t z . In: DVBl 
1961, p. 1-6. 

R i t t e r s h a u s e n , H.: I n t e r n a t i o n a l e Handels- und 
D e v i s e n p o l i t i k . F r a n k f u r t a. M. 1952. 



221 

Roberts, Sidney I. / Warren, W i l l i a m C : U.S. Income 
Tax a t i o n of F o r e i g n C o r p o r a t i o n s and Nonresident 
A l i e n s , P r a c t i s i n g Law I n s t i t u t e , New York, 
I n t e r n a t i o n a l Bureau of F i s c a l Documentation, 
Amsterdam. 

Roberts, Sidney I . : Great West L i f e Assurance Company v. 
U n i t e d S t a t e s : E x p l o r a t i o n of U.S. I n t e r p r e t a t i o n 
of the T r e a t i e s - Great West Assurance Co. V.  
U n i t e d S t a t e s - 49 A.F.T.R. 2d 82-1319 (May 5, 
1982), 30 Can. Tax J . 759-766, Sept-Oct 1982. 

Robinson, Harry J . : The M o t i v a t i o n and Flow of P r i v a t e 
F o r e i g n Investment, I n t e r n a t i o n a l I n d u s t r i a l 
Development Center, S t a n f o r d Research I n s t i t u t e , 
Menlo Park, C a l i f o r n i a U.S.A., 1961. 

R o l f e , Sydney E./Damm, Walter: Die m u l t i n a t i o n a l e 
Unternehmung i n der W e l t w i r t s c h a f t 
- D i r e k t i n v e s t i t i o n e n d i e s s e i t s und j e n s e i t s des 
A t l a n t i k - , Nomos V e r l a g s g e s e l l s c h a f t , Baden 
Baden, 1971. 

Ross, A.: Lehrbuch des V o l k e r r e c h t s . S t u t t g a r t - K o l n 1951. 

Roth, A l l a n : F o r e i g n Investment Regu l a t i o n s i n the U n i t e d 
S t a t e s , 4 Corp. L. Rev. 178-182, S p r i n g 1981. 

Roulac, Stephen E.: A d v i s i n g F o r e i g n I n v e s t o r s i n U.S. 
Real E s t a t e , 9 Real E s t . L. J . 108-127, F a l l 
1980. 

Rugman, Al a n : F o r e i g n Ownership Debate in Canada, 1976 
J o u r n a l of World Trade Law 10. 

Rugman, A l l a n M.: Canada: FIRA Updated, 17 J . World Trade 
L. 352-355, July-Aug 1983. 

S a k a r i : T a x a t i o n of Non-Resident T r u s t s , XXII Can. Tax J . 
584, 1974. 

S a l d e r n , von, Sabine: I n t e r n a t i o n a l e r V e r g l e i c h der 
D i r e k t i n v e s t i t i o n e n w i c h t i g e r I n d u s t r i e l a e n d e r , 
HWWA- I n s t i t u t fuer W i r t s c h a f t s f o r s c h u n g , 
Hamburg, 1973. 

Sannwald, R . / S t o h l e r , J . : W i r t s c h a f t l i c h e I n t e g r a t i o n . 
T h e o r e t i s c h e Voraussetzungen und Folgen e i n e s 
europaischen Zusammenschlusses. 2. A u f l . Tubingen 
1.961 . 

Sarna: F e d e r a l Continued C o r p o r a t i o n s and the Deemed 
Residence P r o v i s i o n s of Subsection 250(4) of The 
Income Tax Act (1979), M c G i l l L . J . 111. 



222 

Scace, Arthur R.A./ Ewens, Douglas S.: The Income Tax Law 
of Canada, 5th ed., C a r s w e l l Legal P u b l i c a t i o n s , 
1983. 

Schaumann, W.: Die G l e i c h h e i t der Staaten. Wien 1957. 

Schaumburg, H a r a l d : Grundzuege des I n t e r n a t i o n a l e n 
S t e u e r r e c h t s , Bandl: A u s s e n s t e u e r r e c h t , Band I I : 
Doppelbesteuerungsrecht, Koeln O.J. 

Scheuner, U.: Die v o l k e r r e c h t l i c h e n Grundfragen der 
W e l t w i r t s c h a f t i n der Gegenwart. Tubingen 1954. 

S c h i n d l e r , D.: G l e i c h b e r e c h t i g u n g von I n d i v i d u e n a l s 
Problem des V o l k e r r e c h t s . Z u r i c h 1957. 

Schmidt, R.: Grundfragen: Zu den r e c h t l i c h e n Grundfragen 
des Gemeinsamen Marktes. K a r l s r u h e 1962 

Schreyer, L e s l i e John / Raymond, Jerome E.: An 
I n t r o d u c t i o n i n the F o r e i g n I n v e s t o r ' s Use of 
P a r t n e r s h i p and C o r p o r a t i o n s under U n i t e d S t a t e s 
Law, 8 I n t ' l Bus. Law 325-331, Dec 1980. 

Schwartz, Marlene F.: Recent Changes in Commerce 
Department Reporting Requirements f o r F o r e i g n 
Investments i n the U n i t e d S t a t e s , 29 Can. Tax J . 
567-569, July-Aug 1981. 

Schwarz-Liebermann von Wahlendorf, H.A.: 
M e h r h e i t s e n t s c h e i d und Stimmenwagung. Tubingen 
1 953. 

Schwarzenberger, G.: I n t e r n a t i o n a l Law. 3. Ed. V o l . 1. 
I n t e r n a t i o n a l law as a p p l i e d by i n t e r n a t i o n a l 
c o u r t s and t r i b u n a l s . London 1957. 

Schwarzenberger, Standards: Schwarzenberger, G.: 
Standards of I n t e r n a t i o n a l Economic Law. In: QIL 
2 (1948), p. 402 - 418. 

S c o t t : S c o t t on T r u s t s , 3rd ed. 

S c o t t - H a r s t o n : Income Tax Residence Rules, (1961) 
Canadian Tax Foundation Conference Report, 244. 

Sharpe, W i l l i a m F.: Investments, 2d ed., 

S h e l l : U n i t a r y Tax and F o r e i g n Parent Issue, 
U.S.-Canadian T r e a t y , TPIJ 1984, 346. 

Sheppard, Lee A.: The U n i t e d S t a t e s as a Tax Heaven, 24 
Tax Notes 325-327, J u l y 23, 1984. 



223 

Sherbaniuk/Hutcheon/Brissenden: L i a b i l i t y f o r Tax -
Residence, Domicile or C i t i z e n s h i p ? , (1963) 
Canadian Tax Foundation Tax Conference Report 315 
- 325. 

Sherbaniuk/Hutcheon/Brissenden: L i a b i l i t y f o r Tax -
Residence, D o m i c i l e or C i t i z e n s h i p ? , (1963) 
Canadian Tax Foundation Tax Conference Report 325 
- 333. 

Sherbaniuk: P r o v i n c i a l Taxes and Non-Residents, (1966) 
Canadian Tax Foundation Corporate Management Tax 
Conference (Tax Paper No. 45) 57. 

Sherman: How to K i l l a Mouse With an Elephant Gun, or 
F o r e i g n A c c r u a l Property Income: Some Problem 
Areas, XX Can. Tax J . 397, 1972. 

Sherman, H. A r n o l d / Sherman, J e f f r e y D.: Moving to 
Canada: A C h e c k l i s t f o r Immigrants, CA Magazine, 
1985, 60. 

Sherman/ S h o r t / Mavor/ Widmer/ P a t r i c k / Cumyn: Income Tax 
T r e a t i e s : A Canadian P e r s p e c t i v e , (1972) Canadian 
Tax Foundation Tax Conference Report 100. 

Short: Permanent Establishment and Agencies, XI Can. Tax 
J . 387, 1963. 

Short, A.: I n t e r n a t i o n a l Aspects I of the White Paper on 
P r o p o s a l s f o r Tax Reform, 1970 Conference Report 
of the Canadian Tax Foundation p.171. 

S h o r t / Brady/ Hausman: I n t e r n a t i o n a l Aspects — 1, (1970) 
Canadian Tax Foundation Tax Conference Report 
171 . 

Sieben, Guenter/Schuldbach, Thomas: 
B e t r i e b s w i r s c h a f t l i c h e E n t s c h e i d u n g s t h e o r i e , 
J.C.B.Mohr, Tuebingen/Werner V e r l a g , D u e s s e l d o r f , 
1975. 

S i l v e r , Sheldon: E s t a t e Planning i n Canada, XXIV Can. Tax 
J . , 1976, 74, 171, 306, 391, 523. 

S i l v e r : U.S. Business Operations i n Canada, XIV Can. Tax 
J . 368, 1966. 

Smith, C a r l t o n M. : E s t a t e of Petschek v. Commisioner: 
Emmigrating and Immigrating T r u s t B e n e f i c i a r i e s , 
E s t a t e of Petschek v. Commisioner -81 T.C. 
260(1983), 32 Can. Tax J . 622-625, May-June 1984. 



224 

Smith, David C : Canadian Investment i n U.S. Real E s t a t e : 
A U.S. P e r s p e c t i v e , Toronto, Corp. Mgt. Tax Conf. 
341-370, 1983. 

Smith, Ronald J . : Sales of Real E s t a t e : Tax Planning f o r 
the Buyer, Canadian Tax Foundation, Corp. Mgt. T. 
Conf., 1983, 159. 

Smith: What P r i c e Residence?, IX Can. Tax J . 381, 1961. 

Smith: Tax P o l i c y and F o r e i g n Investment, 34 Law & 
Contemp. Prob. 146, 1969. 

Spence: The Role of the Permanent Est a b l i s h m e n t Concept, 
24 U.T. F a c u l t y of Law Rev. 82, 1966. 

Spence, James M. / Rosenfeld, W i l l i a m P.: F o r e i g n 
Investment Review Law i n Canada, Butterworths, 
Toronto, 1984. 

S t a p e l l s : Residence of C o r p o r a t i o n s , (1961) Canadian Tax 
Foundations Tax Conference Report 241 . 

S t e i s s / D a r t : The F o r e i g n A f f i l i a t e , XXIV Can. Tax J . 
241, 1976. 

S t e l l i n g a , J.R.: Grondrecken van het Nederlands 
a d m i n i s t r a t i e f r e c h t . Zwolle 1951. 

S t e u e r r i c h t l i n i e n : Textsammlung der 
V e r w a l t u n g s v o r s c h r i f ten des Bundes zum 
S t e u e r r e c h t mit Verweisungen und 
S a c h v e r z e i c h n i s s e n , 22 A u f l . , V e r l a g C H . Beck, 
1984. 

Stikeman: C a r r y i n g on Business i n Canada i n Dominion 
Income Tax Law, 20 Can. Bar Rev. 77, 1942. 

Stikeman, H. Heward (Ed.): Canada Tax S e r v i c e , c i t e d : 
CTS, Richard de Boo, 8 volumes, l o o s e - l e a f , 
updated. 

Stikeman, H. Heward: Income Tax Act Annotated, 13th ed., 
R i c h a r d de Boo, 1984. 

Stocks, Robert J . : The F o r e i g n Investment Review Act and 
Agency i n Canada, Symp. P r i v . I n v e s t . Abroad 
245-322, Ann. 1982. 

Stratenwerth, G.: Das r e c h t s t h e o r e t i s c h e Problem der 
Natur der Sache. Tubingen 1957. 



225 

Stratmann, Gunther H.W.: P a r t n e r s h i p s versus 
C o r p o r a t i o n s : Why and When to Use P a r t n e r s h i p s i n 
the L i g h t of L e g a l Format and Tax Treatment 
( F e d e r a l Republic of Germany), 8 I n t ' l Bus. Law 
317-323, Dec 1980. 

Streng, W i l l i a m P.: I n t e r n a t i o n a l Business Planning, Law 
and Taxation (United S t a t e s ) , M. Bender 
1982-1983. 

S u l l i v a n , D a n i e l F.: C r e a t i v e Real E s t a t e F i n a n c i n g , 
Canadian Tax Foundation, Corp. Mgt. T. Conf., 
Toronto, 1983, 196. 

Surrey: Current Issues i n the T a x a t i o n of Corporate 
F o r e i g n Investment, 56 Colum. L. Rev. 815, 1956. 

S z y p e r s k i , Norbert/Wienand, Udo: E n t s c h e i d u n g s t h e o r i e . 
Eine Einfuehrung unter besonderer 
B e r u e c k s i c h t i g u n g s p i e l t h e o r e t i s c h e r Konzepte, 
C.E.Poeschel V e r l a g , S t u t t g a r t 1974. 

Thieme, H.W.: Die R e c h t s s t e l l u n g des Auslanders nach dem 
Bonner Grundgesetz. D i s s . Gottingen 1951 (Mschr. 
V e r v i e l f .) . 

Thomas, R.B.: L u s i t a Holdings L t d . V. The Queen [1982] 
CTC 351; 82 DTC 6297: Shares Owned by a T r u s t -
Whether Trustee E x e r c i s e d De Facto or De Jure 
C o n t r o l , Can. Tax J . 1982, 884-886. 

T i l l i n g h a s t : Canadian Tax Reform and I n t e r n a t i o n a l Double 
T a x a t i o n : A View From the U n i t e d S t a t e s , XXI Can. 
Tax J . 472, 1973. 

T i l l i n g h a s t , David R.: I n t e r n a t i o n a l Economic Law, V o l . 
V: Tax Aspects of I n t e r n a t i o n a l T r a n s a c t i o n s , 
Matthews, Bender & Company, Inc., New York, 1978. 

Turner, J e f f : Canadian R e g u l a t i o n on F o r e i g n D i r e c t 
Investment, 23 Harv. I n t ' l L. J . 333-356, Winter 
1983. 

U.S. Dept. of Commerce: F o r e i g n D i r e c t Investment i n the 
U n i t e d S t a t e s : I n t e r i m Report of the S e c r e t a r y of 
Commerce to the Congress i n Compliance with 
S e c t i o n 10 of P u b l i c Law 93-479, Washington: The 
Dept., 1975. 

U.S. T r e a s u r y Dept. O f f i c e of the S e c r e t a r y : Report to 
the Congress on F o r e i g n P o r t f o l i o Investment i n 
the United S t a t e s : F o r e i g n Investment Study Act 
of 1974: P u b l i c Law 93-479, Washington: U.S. 
Government P r i n t i n g O f f i c e , 1976. 



226 

V e g t i n g , W.G.: Het allgemeen Nederlands 
a d m i n i s t r a t i e f r e c h t . T e i l 1. A l p h e n / R i j i n . 1954. 

V e r d r o s s , A.: V o l k e r r e c h t . 5. A u f l . Wien 1964. 

V i l a , A d i s M.: Legal Aspects of F o r e i g n D i r e c t 
Investments i n the U n i t e d S t a t e s , 16 I n t ' l Law 
1-49, Winter 1982. 

Waline, M.: D r o i t a d m i n i s t r a t i f . 8. A u f l . P a r i s 1959. 

Walker: A c q u i s i t i o n s from Non-Residents: S e c t i o n 116, XX 
Can. Tax J . 131, 1 972. 

Wa l l , Kathleen A.: The Canadian F o r e i g n Investment Review 
Act (case n o t e ) : Dow Lowe & Co. V. Attorney  
General - 113 D.L.R. 3rd 395 (Fed. Ct. T r i a l Div. 
1980), 14 Law & P o l . In I n t ' l Bus. 505-519, 
Spr i n g 1982. 

Walter, Douglas H. / S t r a s e n , Paul A.: Summary of the 
'Foreign Investment i n Real Property Tax Act of 
1980', 3 Agr. L. J . 18-27, S p r i n g 1981. 

Wang: The Residence of Companies i n the Income Tax A c t s , 
22 J . Comp. Leg. And I n t ' l Law 166, 1940. 

Wang: The Residence of Companies i n the B r i t i s h Income 
Tax A c t s : A Restatement, 1 Current Law and S o c i a l 
Problems 107, 1960. 

Wanniski, J . : Taxes, Revenues, and the L a f f e r - Curve, The 
P u b l i c I n t e r e s t , Winter 1978, 3-16. 

Ward, David A.: Canadian Investment i n F o r e i g n Real 
E s t a t e : A Canadian P e r s p e c t i v e , Toronto, Corp. 
Mgt. Tax Conf. 311- 340, 1983. 

Ward: Corporate Residence as a Tax F a c t o r , (1961) 
Canadian Tax Foundation Corporate Management 
Conference (Canadian Tax Paper No.24), 3. 

Ward: I n t e r n a t i o n a l Operations — T r a d i n g Companies. 
(1965) Canadian Tax Foundation Corporate 
Management Tax Conference (Tax Paper No. 41) 29. 

Ward: P r i n c i p l e s to be A p p l i e d i n I n t e r p r e t i n g Tax 
T r e a t i e s , XXX Can. Tax J . 263, 1977. 

Waters, D.W.M.: Law of T r u s t s i n Canada, 2nd ed., Coswell 
& Company L i m i t e d , Toronto, 1984. 

Watkins Report: F o r e i g n Ownership and the S t r u c t u r e of 
Canadian Industry, 1968. 



227 

Webb: Residence; Determination of Type of Income; F o r e i g n 
Tax C r e d i t s , (1976) Canadian Tax Foundation Tax 
Conference Report 503. 

Weisman, Joshua: R e s t r i c t i o n s on the A c q u i s i t i o n of Land 
by A l i e n s , 28 Am. J . Comp. L. 39-66, Winter 1980. 

Weiss, Michael N.: Immigration by Fo r e i g n Businessmen and 
I n v e s t o r s , 56 F l a . B. J . 421-425, May 1982. 

Ze r r , H.: Der B e g r i f f der D i s k r i m i n i e r u n g im V e r t r a g iiber 
d i e Europaische Gemeinschaft f u r Kohle und S t a h l . 
D i s s . H e i d e l b e r g 1961. 

Zimmermann, E.: Die P r e i s d i s k r i m i n i e r u n g im Recht der 
Europaischen Gemeinschaft f u r Kohle und S t a h l . 
F r a n k f u r t a. M. 1962 



APPENDIX A 

INTERPRETATION BULLETINS ON THE TAXATION OF  
NON-RESIDENTS, NON-CANADIAN-CONTROLLED COMPANIES AND 

RELATED ISSUES 

IT-59R3 I n t e r e s t on debts owing to s p e c i f i e d 
n o n - r e s i d e n t s (Thin C a p i t a l i z a t i o n ) 

IT-68R Exemption from income tax i n Canada — 
P r o f e s s o r s and t e a c h e r s from other c o u n t r i e s 

IT-76R2 Exempt p o r t i o n of pension when employee has 
been a non- r e s i d e n t 

IT-81R P a r t n e r s h i p s — Income of non-resident 
p a r t n e r s 

IT-122R U n i t e d S t a t e s s o c i a l s e c u r i t y tax and 
b e n e f i t s 

IT-137R2 A d d i t i o n a l tax on c o r p o r a t i o n s , other than 
Canadian c o r p o r a t i o n s , c a r r y i n g on business 
i n Canada 

IT-150R Taxable Canadian p r o p e r t y — A c q u i s i t i o n from 
non-resident by death or mortgage f o r e c l o s u r e 

IT-155R2 Non-resident tax — i n t e r e s t on bonds, 
debentures, notes, hypothecs or s i m i l a r 
o b l i g a t i o n s o f , or guaranteed by, the 
Government of Canada 

IT-161R3 Non-residents — Exemption from tax deductions 
at source on employment income 

IT-163R E l e c t i o n by non- r e s i d e n t i n d i v i d u a l s on 
c e r t a i n Canadian source income 

IT-171 Taxation of n o n - r e s i d e n t s — Determination of 
taxable income earned i n Canada 

228 



229 

C a p t i a l gains by n o n - r e s i d e n t s — 
Canada-United S t a t e s Tax Convention 

Taxable Canadian p r o p e r t y 

Permanent establishment of a c o r p o r a t i o n i n a 
p r o v i n c e and of a f o r e i g n e n t e r p r i s e i n 
Canada 

Fore i g n tax c r e d i t — Part-time r e s i d e n t s 

Determination of an i n d i v i d u a l s ' s r e s i d e n c e 
s t a t u s 

Determination of r e s i d e n c e f o r i n d i v i d u a l s 
l e a v i n g Canada 

Losses of n o n - r e s i d e n t s and part-time 
r e s i d e n t s 

A d d i t i o n a l tax on c o r p o r a t i o n c a r r y i n g on 
business i n Canada, other than Canadian 
c o r p o r a t i o n s and non-resident insurance 
companies — E f f e c t of income tax agreements 
and conventions 

Non-resident-owned investment c o r p o r a t i o n — 
Meaning of p r i n c i p a l business 

Canada-U.S. Tax Convention - Number of days 
"present" i n Canada 

Know-how and s i m i l a r payments to 
n o n - r e s i d e n t s 

Exemption from tax on i n t e r e s t payments to 
non-residents 

E l e c t i o n re tax on r e n t s and timber r o y a l t i e s 
— Non-residents 



230 

Non-residents — Income earned i n Canada 

Residence of a t r u s t or e s t a t e 

Deemed d i s p o s i t i o n and a c q u i s i t i o n on c e a s i n g 
to be or becoming r e s i d e n t i n Canada 

C a n a d i a n - c o n t r o l l e d p r i v a t e c o r p o r a t i o n 

Non-resident b e n e f i c i a r i e s of t r u s t s 

Management or a d m i n i s t r a t i o n fees p a i d to 
no n - r e s i d e n t s 

H i r e of s h i p s and a i r c r a f t from n o n - r e s i d e n t s 



APPENDIX B 

INFORMATION CIRCULARS ON THE TAXATION OF NON-RESIDENTS, 

NON-CANADIAN-CONTROLLED COMPANIES AND RELATED ISSUES 

72-17R2 Procedures Concerning D i s p o s i t i o n of Taxable 
Canadian Property by Non-Residents of Canada 
and P o t e n t i a l Tax L i a b i l i t i e s of Purchasers 
of Such Property 

75-6 15% Tax W i t h o l d i n g from Amounts Paid to 
Non-Resident Persons Performing S e r v i c e s i n 
Canada 

76-12R2 A p p l i c a b l e Rate of Part XIII Tax on Amounts 
Pa i d or C r e d i t e d to Persons i n Tr e a t y 
C o u n t r i e s 

77-16R2 Non-Resident Income Tax 

231 



232 

INDEX OF CASES 

Barki v. M.N.R., [1975] CTC 2300, 178 
Cooper v. Cadwalader, (1904), 5T.C. 101, 6 
De Beers C o n s o l i d a t e d Mines L t d . v. Howe. [1906] A.C.455; 

5T.C. 198; 95L.T.221, 10 
Egyptian D e l t a Land & Investment Co. L t d . v. Todd, 1929 

AC 1 , 11 
Er i c k s o n v. M.N.R., [1980] CTC 2117; 80 DTC 1118 

(T.R.B.), 5 
I.R.C. v. Lysaght, (1928) 13 T.C.511; [1928] A.C.234, 6 
Levene v. I.R.C. , [ 1 928] A.C.217, 7 
Mallon, (1964), 35 Tax A.B.C. 420; 64 DTC 449, 6 
Meldrum, (1958), 2 Tax A.B.C. 63; DTC 232, 6 
PPG I n d u s t r i e s L t d . v. M.N.R., [1978] CTC 2055; 78 DTC 

1062 (T.R.B.), 178 
R u s s e l l , [1949] C.T.C. 13; 4 DTC 536, 6 
Shpak and Shpak v. M.N.R., [1981]CTC 2429; 81 DTC 366, 7 
Thibodeau v. The Queen[ 1"978 ] C.T.C. 539, 14 
York v. M.N.R., [1980] CTC 2845; 80 DTC 1749, 6 


