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Abs t r a c t , 

One o f t h e most c o n t e n t i o u s i s s u e s w i t h i n t h e a r e a o f r e c e n t 

m a t r i m o n i a l p r o p e r t y - l e g i s l a t i o n i n C a n a d i a n common law p r o v i n c e s 

c o n c e r n s ' w h a t p a r t o f a s p o u s e ' s p r o p e r t y i s p r i m a f a c i e d i s t r i b u t a b l e 

between b o t h s p o u s e s on m a r r i a g e breakdown. Each p r o v i n c i a l s t a t u t e 

d e a l i n g w i t h t h i s i s s u e c o n t a i n s i t s own d e f i n i t i o n o f what i s o r i s 

n o t a d i v i s i b l e asset"'" and i n e v e r y p r o v i n c e t h a t d e f i n i t i o n has been 

the s u b j e c t o f j u d i c i a l s c r u t i n y . 

T h i s s t u d y w i l l a s s e s s and compare t h e d e f i n i t i o n o f " d i v i s i b l e 

a s s e t " employed by each p r o v i n c e , p a r t i c u l a r l y i n r e g a r d t o how t h a t 

d e f i n i t i o n has been i n t e r p r e t e d by. t h e j u d i c i a r y . 

The t h e s i s i s p r e f a c e d by an i n t r o d u c t i o n , which b r i e f l y o u t l i n e s 

t h e p u r p o s e o f t h e s t u d y . 

C h a p t e r s 1 t o 9 d e a l w i t h the l e g i s l a t i o n o f t h e i n d i v i d u a l 

p r o v i n c e s • 

The f i n a l s e c t i o n o f the t h e s i s c o n t a i n s t h e g e n e r a l o b s e r v a t i o n s 

and recommendations o f t h e w r i t e r . 

The s t u d y i s b a s e d on m a t e r i a l a v a i l a b l e up t o September 1982. 

E f f o r t s have been made t o g i v e t h e c o r r e c t p o s i t i o n i n each p r o v i n c e . 

as o f t h a t d a t e . Where p o s s i b l e , changes w h i c h o c c u r r e d s i n c e t h e 

w r i t i n g o f t h e f i r s t d r a f t have been i n c o r p o r a t e d i n t h e t e x t o f 
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t h e t h e s i s . Iri o t h e r i n s t a n c e s , such changes have been f o o t n o t e d . 
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F o o t n o t e s t o A b s t r a c t 

1. T h i s t e r m i n o l o g y i s used f o r c o n v e n i e n c e o n l y i n t h i s p a r t . The 
t e r m i n o l o g y o f t h e l e g i s l a t i o n i s n o t u n i f o r m and w i l l be r e f e r r e d 
to where a p p r o p r i a t e . 
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A c'k'no wledg em e n't 

I am v e r y g r a t e f u l t o P r o f e s s o r K e i t h F a r q u h a r f o r the h e l p 

and g u i d a n c e he gave me i n t h e p r e p a r a t i o n o f t h i s t h e s i s . 

I would a l s o l i k e t o thank a l l the o t h e r p e o p l e who e n c o u r a g e d 

me i n t h i s e n d e a v o u r , my p a r e n t s f o r t h e i r c o n f i d e n c e and C o l i n f o r 

h i s p a t i e n t e x h o r t a t i o n s . 
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I n t r o d u c t i o n 

In r e c e n t y e a r s r a p i d d e v e l o p m e n t s have been made t h r o u g h o u t 

the common law p r o v i n c e s o f Canada i n t h e f i e l d o f m a t r i m o n i a l 

p r o p e r t y law. Each common law p r o v i n c e has i n t r o d u c e d l e g i s l a t i o n 

i n t h i s a r e a w h i c h r a d i c a l l y changed t h e p r e - e x i s t i n g system a d o p t e d 

under t h e common law. The major r e a s o n f o r t h e new l e g i s l a t i o n was 

t h a t common law and e q u i t a b l e p r i n c i p l e s had p r o v e n i n a d e q u a t e t o 

compensate t h e homemaker f o r h e r r o l e i n b u i l d i n g up f a m i l y o r 

m a t r i m o n i a l a s s e t s d u r i n g t h e c o u r s e o f t h e m a r r i a g e . Under the 

s e p a r a t e p r o p e r t y regime i n e x i s t e n c e b e f o r e t h e i n t r o d u c t i o n o f 

r e f o r m , each spouse r e t a i n e d o w n e r s h i p o f p r o p e r t y he or she had 

a c q u i r e d b e f o r e m a r r i a g e . P r o p e r t y o b t a i n e d d u r i n g the c o u r s e o f 

th e m a r r i a g e u s u a l l y r e m a i n e d the p o s s e s s i o n o f t h e spouse who had 

a c q u i r e d i t by p u r c h a s e from h i s o r h e r e a r n i n g s o r s a v i n g s , by 

i n h e r i t a n c e or by g i f t . W h i l e e q u i t a b l e d o c t r i n e s had some b e a r i n g 

on t h e q u e s t i o n , p a r t i c u l a r l y i n r e g a r d t o t h e c o n c e p t o f t r u s t , 

t h e i n t e r v e n t i o n o f e q u i t y was o f t e n n o t t h o u g h t enough t o p r e v e n t 

u n f a i r n e s s i n many i n s t a n c e s ^ . The p u b l i c i t y a t t a c h e d t o d e c i s i o n s 
2 

such as Murdoch v Murdoch c e n t r e d p u b l i c a t t e n t i o n on t h e p l i g h t o f 

the homemaker who mi g h t f i n d h e r s e l f i n t h e s i t u a t i o n t h a t , a f t e r 

many y e a r s o f m a r r i a g e , she had no l e g a l e n t i t l e m e n t t o m a t r i m o n i a l 

p r o p e r t y which had been b u i l t up o v e r the y e a r s t h r o u g h the j o i n t 

e f f o r t s o f b o t h s p o u s e s . 

The aim o f the new l e g i s l a t i o n was t o e f f e c t a more e q u i t a b l e 
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d i s t r i b u t i o n o f m a t r i m o n i a l p r o p e r t y than would have been a c h i e v e d 

a t common law. In most p r o v i n c e s the l e g i s l a t i o n a t t e m p t e d t o 

e f f e c t t h i s g o a l by t h e i n t r o d u c t i o n o f a s y s t e m o f d e f e r r e d s h a r i n g 

c o u p l e d w i t h j u d i c i a l d i s c r e t i o n . Such a s y s t e m i n v o l v e s t h e r e t e n t i o n 

of s e p a r a t e p r o p e r t y w h i l e t h e m a r r i a g e r e m a i n s o n g o i n g . Once the 

m a r r i a g e has b r o k e n down, each spouse i s p r i m a f a c i e e n t i t l e d t o 

o n e - h a l f o f c e r t a i n s p e c i f i e d p r o p e r t y . Where an e q u a l d i v i s i o n o f 

such a s s e t s would be u n f a i r , t h e c o u r t i n i t s d i s c r e t i o n may v a r y 

t h e d i v i s i o n o r o r d e r a d i s t r i b u t i o n o f p r o p e r t y t h a t i s n o t 

s p e c i f i e d as p r i m a f a c i e d i v i s i b l e . C e n t r a l t o the whole scheme o f 

the new A c t s i s t h e q u e s t i o n o f what p r o p e r t y i s t o be s u b j e c t t o 

t h e i r r e g i m e . Each p r o v i n c i a l s t a t u t e c o n t a i n s i t s own d e f i n i t i o n 

o f what a s s e t s are p r i m a f a c i e deemed to be d i v i s i b l e . In some 

s t a t u t e s t h e t e r m i s d e f i n e d so b r o a d l y as t o ap p e a r a t f i r s t 

i n s t a n c e t o encompass a l m o s t a l l t h e p r o p e r t y o f t h e s p o u s e s . 

O t h e r p r o v i n c e s draw a d i s t i n c t i o n between a s s e t s i n which s p o u s e s 

ar e p r i m a f a c i e e n t i t l e d t o sh a r e and " b u s i n e s s a s s e t s " , t h e l a t t e r 

n ot g e n e r a l l y b e i n g a v a i l a b l e f o r d i s t r i b u t i o n . 

The p u r p o s e o f t h i s t h e s i s i s t o examine each common law 

p r o v i n c e ' s d e f i n i t i o n o f what p r o p e r t y i s p r i m a f a c i e d i s t r i b u t a b l e , 

and to examine how t h e d e f i n i t i o n o f s u c h has been i n t e r p r e t e d by 

the c o u r t s . The l e g i s l a t i o n o f each o f t h e n i n e p r o v i n c e s has been 

d i s c u s s e d to t h i s end. Co m p a r i s o n s between t h e d e f i n i t i o n s o f t h e 

d i f f e r e n t s t a t u t e s and j u d i c i a l i n t e r p r e t a t i o n t h e r e o f have been 

drawn where a p p r o p r i a t e . As the m a t r i m o n i a l home i s g e n e r a l l y t r e a t e d 

s p e c i f i c a l l y i n each p r o v i n c i a l s t a t u t e , i t has been d i s c u s s e d 

s e p a r a t e l y at t h e c o n c l u s i o n o f each c h a p t e r . C e r t a i n m a t t e r s s u c h 
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as e x t r a - p r o v i n c i a l j u r i s d i c t i o n and t h e q u e s t i o n o f t a x a t i o n a r e 

n o t d e a l t w i t h i n t h e t h e s i s . W h i l e t h e y have i m p o r t a n t i m p l i c a t i o n s 

f o r f a m i l y p r o p e r t y law, t h e y were f e l t t o be o u t s i d e t h e scope o f 

t h i s s t u d y . 

In t h e f i n a l c h a p t e r g e n e r a l c o n c l u s i o n s a r e drawn as t o 

the e f f e c t i v e n e s s o f t h e l e g i s l a t i o n i n i t s e x i s t i n g f o r m and 

s u g g e s t i o n s o f f e r e d as t o how t h e l e g i s l a t i o n may be i m p r o v e d . 

The q u e s t i o n o f what p r o p e r t y i s t o be i n c l u d e d i n a d i s t r i b u t i o n 

o f m a t r i m o n i a l a s s e t s i s a q u e s t i o n o f p o l i c y w hich must u l t i m a t e l y 

be d e c i d e d i n d i v i d u a l l y by each o f t h e p r o v i n c e s . By h a v i n g r e g a r d 

t o the a p p r o a c h e s o f o t h e r p r o v i n c e s , however, ways may be d i s c o v e r e d 

t o c o r r e c t c o n f u s i o n w h i c h has e v o l v e d as a r e s u l t o f t h e i n t e r p r e t a t i o n 

o f e x i s t i n g d e f i n i t i o n s . 



F o o t n o t e s t o I n t r o d u c t i o n 

F o r a m o r e d e t a i l e d e x a m i n a t i o n o f t h e p r o p e r t y r e g i m e t h a t 
a p p l i e d b e f o r e p r o v i n c i a l l e g i s l a t i v e r e f o r m , s e e B r o m l e y , 
F a m i l y L a w , 5 t h e d . ( 1 9 7 6 ) ; C u l l i t y , " P r o p e r t y R i g h t s D u r i n g t h e 
S u b s i s t e n c e o f M a r r i a g e " , i n M e n d e s d a C o s t a , e d . S t u d i e s i n 
C a n a d i a n F a m i l y L a w , ( 1 9 7 2 ) , v o l . 1 , p . 1 7 9 ; a n d D i c e y , L a w a n d 
O p i n i o n , 2 n d . e d . ( 1 9 1 9 ) , p p . 3 7 1 - 3 9 8 . 

[ 1 9 7 5 ] 1 S . C . R . 4 2 3 . 
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C h a p t e r 1 - A l b e r t a 

The f i r s t t e n t a t i v e s t e p s towards m a t r i m o n i a l law r e f o r m 

were t a k e n by t h e A l b e r t a L e g i s l a t u r e i n 1977. In t h a t y e a r , f o l l o w i n g 

t h e p u b l i c a t i o n o f a r e p o r t o f t h e I n s t i t u t e o f Law R e s e a r c h and Reform"*", 

two b i l l s were i n t r o d u c e d i n t h e t h i r d s e s s i o n o f t h e 1 8 t h l e g i s l a t u r e . 

The b i l l s , e n t i t l e d r e s p e c t i v e l y "The M a t r i m o n i a l P r o p e r t y A c t " 

and "The M a t r i m o n i a l Home P o s s e s s i o n A c t " , were g i v e n s e c o n d r e a d i n g 

and t h e n a l l o w e d t o d i e on the o r d e r p a p e r . In May o f 1978 the 
2 

L e g i s l a t u r e p a s s e d t h e p r e s e n t M a t r i m o n i a l P r o p e r t y A c t . The A c t 

was a s s e n t e d t o on May 16, 1978, and came i n t o f o r c e on J a n u a r y 1, 

1979. 

The M a t r i m o n i a l P r o p e r t y A c t o f A l b e r t a i s d i v i d e d i n t o t h r e e 

p a r t s o f w h i c h o n l y P a r t s 1 and 2 a r e r e l e v a n t to t h i s d i s c u s s i o n . 

P a r t 1 d e a l s w i t h t h e d i s t r i b u t i o n o f m a t r i m o n i a l p r o p e r t y upon t h e 

a p p l i c a t i o n o f one o f t h e s p o u s e s . P a r t 2 i s c o n c e r n e d w i t h t h e 

m a t r i m o n i a l home. 

In e m b a r k i n g upon an e x a m i n a t i o n o f t h i s e n a c t m e n t , i t i s 

h e l p f u l t o b e a r i n mind t h e words o f McClung J . i n Kamuchik v 
3 ' 

Kamuchik as t o h i s view o f t h e p h i l o s o p h y u n d e r l y i n g t h e A c t : 

The M a t r i m o n i a l P r o p e r t y A c t was n o t d e s i g n e d t o be, nor i s 
i t , a v e h i c l e t o r e d i s t r i b u t e w e a l t h . What i t does r e p r e s e n t 
i s t h e s o c i a l n e c e s s i t y o f r e c o g n i s i n g and p r o t e c t i n g 
p e c u n i a r y r i g h t s i n m a t r i m o n i a l p r o p e r t y e m e r g i n g from 
n o n - p e c u n i a r y c o n t r i b u t i o n s which had been q u e s t i o n e d by 
t h e f o r m e r c a s e law. 
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The M a t r i m o n i a l P r o p e r t y A c t 

Under t h e M a t r i m o n i a l P r o p e r t y A c t i t i s p r o v i d e d t h a t upon 

m a r r i a g e breakdown o t h e r t h a n t e r m i n a t i o n , by d e a t h a spouse may a p p l y 

t o t h e c o u r t f o r an o r d e r i n r e s p e c t o f the d i s p o s i t i o n o f a l m o s t a l l 

the p r o p e r t y owned by ,the s p o u s e s . The d i s t r i b u t i o n o f t h e p r o p e r t y 

i s i n g e n e r a l s u b j e c t t o a p r e s u m p t i o n o f e q u a l s h a r i n g , w h i c h 

p r e s u m p t i o n may be v a r i e d a t t h e d i s c r e t i o n o f a c o u r t h a v i n g r e g a r d 
4 . 

t o a p r e s c r i b e d l i s t o f t h i r t e e n f a c t o r s . 

P r o p e r t y s u b j e c t t o t h e A c t 

G i v e n the t i t l e o f t h e A l b e r t a s t a t u t e i t i s p e r h a p s s u p r i s i n g 

t h a t the A c t g i v e s no c o m p r e h e n s i v e d e f i n i t i o n o f the t e r m " m a t r i m o n i a l 

p r o p e r t y " . The c l o s e s t t h e A c t comes t o a d e f i n i t i o n i s i n t h e 

w o r d i n g o f s . 7 ( l ) , which p r o v i d e s t h a t t h e c o u r t i s empowered t o 

"make a d i s t r i b u t i o n between t h e s p o u s e s o f a l l t h e p r o p e r t y owned 

by b o t h s p o u s e s o r by each o f them". The l e g i s l a t i o n t h u s c l e a r l y 

eschewed any a t t e m p t t o s e g r e g a t e " f a m i l y a s s e t s " f r o m " n o n - f a m i l y 

a s s e t s " . What i s i m p o r t a n t i s n o t t h e ty p e o f a s s e t n o r t h e use o f i t 

by one o r b o t h p a r t i e s b u t t h e f a c t o f o w n e r s h i p . The f a c t o f o w n e r s h i p 

b r i n g s t h e a s s e t w i t h i n s . 7 ( l ) i r r e s p e c t i v e o f whether the a s s e t i s 

owned j o i n t l y , o r i n common, o r by one o f the p a r t i e s o n l y , or j o i n t l y 

o r i n common w i t h a t h i r d p a r t y . P r e s u m a b l y a l s o , p r o p e r t y i n w h i c h 

one spouse has a b e n e f i c i a l i n t e r e s t w ould be r e g a r d e d as f a l l i n g 

w i t h i n s . 7 ( l ) . Where p r o p e r t y i s h e l d by a spouse b u t i s h e l d i n 

t r u s t f o r a t h i r d p a r t y , t h a t p r o p e r t y w i l l n o t be i n c l u d e d i n a 

5 
d i s t r i b u t i o n under t h e A c t . T h i s was a f f i r m e d i n Dochuk v Dochuk , 



where r e a l p r o p e r t y p u r c h a s e d by the w i f e f o r h e r f a t h e r and r e g i s t e r e d 

i n h e r name b e c a u s e o f h i s m e n t a l d i s a b i l i t y , was h e l d t o be b e n e f i c a l l y 

owned by t h e f a t h e r and exempt from d i s t r i b u t i o n . 

The major a d v a n t a g e o f t h e A l b e r t a a p p r o a c h t o a d e f i n i t i o n o f 

d i v i s i b l e a s s e t s i s the absence o f any n e c e s s i t y t o d e f i n e t h e way i n 

w hich p r o p e r t y i s h e l d . The d e f i n i t i o n , however, i s n o t f r e e o f 

c o m p l e x i t i e s . Some, d i f f i c u l t i e s have a r i s e n f r o m th e f a c t t h a t n o t a l l 

m a t r i m o n i a l p r o p e r t y i s s u b j e c t t o d i s t r i b u t i o n i n q u i t e t h e same way. 

S u b s e q u e n t s u b s e c t i o n s o f s.7 i s o l a t e t h r e e . c a t e g o r i e s o f p r o p e r t y : 

(a) p r o p e r t y n o t exempt i n i t s e l f b u t i n r e s p e c t o f w h i c h a money v a l u e 

i s exempt from s h a r i n g ^ ; 

(b) g a i n s and a c q u i s i t i o n s w h i c h a r e s h a r e a b l e b u t w i t h o u t any 
7 

p r e s u m p t i o n o f e q u a l i t y ; and 
8 

(c) p r o p e r t y which i s s h a r e a b l e e q u a l l y i n t h e d i s c r e t i o n o f t h e c o u r t . 

In making d i s t r i b u t i o n s under s.7(3) or (4) t h e c o u r t must have 

r e g a r d t o t h e c r i t e r i a i t e m i z e d i n s.8. 

A.Exempt p r o p e r t y - s.7(2) 

S e c t i o n 7(2) o f t h e M a t r i m o n i a l P r o p e r t y A c t p r o v i d e s as f o l l o w s 

7(2) I f the p r o p e r t y i s 

(a) p r o p e r t y a c q u i r e d by a spouse by g i f t from a t h i r d p a r t y , 
(b) p r o p e r t y a c q u i r e d by a spouse by i n h e r i t a n c e , 
(c) p r o p e r t y a c q u i r e d by a spouse b e f o r e t h e m a r r i a g e , 
(d) an .award or s e t t l e m e n t , o f damages i n t o r t i n f a v o u r o f a 
s p o u s e , u n l e s s t h e award o r s e t t l e m e n t i s c o m p e n s a t i o n f o r a 
l o s s t o b o t h s p o u s e s , o r 
(e) t h e p r o c e e d s o f an i n s u r a n c e p o l i c y t h a t i s n o t i n s u r a n c e 
i n r e s p e c t o f p r o p e r t y , u n l e s s t h e p r o c e e d s a r e c o m p e n s a t i o n 
f o r a l o s s t o b o t h s p o u s e s , 
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the market v a l u e o f t h a t p r o p e r t y 

(f ) a t t h e time o f t h e m a r r i a g e , o r 
(g) ,' on t h e da t e on which the p r o p e r t y was a c q u i r e d by the 
s p o u s e , 

w h i c h e v e r i s l a t e r , i s exempted from a d i s t r i b u t i o n under t h i s 
s e c t i o n . 

T h i s s u b s e c t i o n s e e k s t o exempt from a d i s t r i b u t i o n the market 

v a l u e as o f t h e d a t e o f a c q u i s i t i o n o f s p e c i f i e d i t e m s o f p r o p e r t y 

owned by one spouse t o w h i c h the o t h e r spouse has n o t c o n t r i b u t e d 

d u r i n g m a r r i a g e . G i f t s from t h i r d p a r t i e s , i n h e r i t a n c e s , p r o p e r t y 

b r o u g h t i n t o the m a r r i a g e , t o r t r e c o v e r i e s o f a p e r s o n a l n a t u r e , and 

i n s u r a n c e p r o c e e d s w h i c h a r e n o t i n r e s p e c t o f p r o p e r t y and do not 

compensate f o r a l o s s t o b o t h s p o u s e s a r e a c c o r d i n g l y e x c l u d e d f r o m 

the A c t ' s p r o v i s i o n s i n some r e s p e c t . The s e c t i o n , however, has n o t 

been f o u n d as s i m p l e t o ' o p e r a t e as i t s p r o v i s i o n s m ight s u g g e s t . 

One d i f f i c u l t y w i t h t h i s s u b s e c t i o n i s t h a t i t seems t o i g n o r e 

the p o s s i b i l i t y t h a t e q u i t a b l e i n t e r e s t s may be a c q u i r e d i n p r o p e r t y 

p r i o r t o t h e a c q u i s i t i o n o f l e g a l t i t l e t o such p r o p e r t y by g i f t o r 

i n h e r i t a n c e . An example o f such a s i t u a t i o n w o u l d be where m a r r i e d 

p e r s o n s expend money and l a b o u r on the m a i n t a i n e n c e and improvement 

o f p r o p e r t y on t h e a s s u m p t i o n t h a t i t w i l l e v e n t u a l l y be c o n v e y e d t o 

them. I f t h e p r o p e r t y i s t h e n c o n v e y e d t o one spouse o n l y , s.7(2) w i l l 

f a v o u r t h a t spouse w i t h an e x e m p t i o n o f the market v a l u e o f the p r o p e r t y 

when i t was a c q u i r e d t o t h e e x c l u s i o n o f t h e o t h e r s p o u s e . Such a 
9 

s i t u a t i o n a p p e a r s t o have a r i s e n i n Maz urenko v Mazurenko . In t h a t 

c a s e , a husband and w i f e had l i v e d and worked on a f a r m b e l o n g i n g t o t h e 

husband's p a r e n t s . The m a j o r i t y o f the p r o p e r t i e s c o m p r i s i n g t h e f a r m 

were e v e n t u a l l y t r a n s f e r r e d t o t h e husband a l o n e , a l t h o u g h one 
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q u a r t e r - s e c t i o n w h i c h had been s p e c i f i c a l l y p r o m i s e d t o b o t h p a r t i e s 

i n c o n s i d e r a t i o n o f t h e w i f e r e t u r n i n g t o l i v e w i t h th e h u s b and a f t e r 

s e p a r a t i o n f o r a number o f y e a r s was t r a n s f e r r e d t o t h e s p o u s e s 

j o i n t l y . The c o u r t f o u n d t h a t t h e p a r t i e s had c o n t r i b u t e d e q u a l l y t o t h e 

r u n n i n g o f the farm. N e v e r t h e l e s s , the w i f e was h e l d e n t i t l e d t o s h a r e 

under s . 7 ( l ) o n l y i n t h a t p r o p e r t y w h i c h had been s p e c i f i c a l l y 

p r o m i s e d . The o t h e r two p r o p e r t i e s were g i f t s t o the husband and t h u s 

f e l l w i t h i n s.7 (2) . A c c o r d i n g l y t h e market v a l u e o f t h e s e p r o p e r t i e s 

as o f t h e d a t e o f t h e i r a c q u i s i t i o n was"; exempt from d i s t r i b u t i o n . The 

w i f e i n t h i s i n s t a n c e c o u l d p r o b a b l y have made an a p p l i c a t i o n under 

the o l d common law as i n t e r p r e t e d i n P e t k u s v B e c k e r ^ t o th e e f f e c t t h a t 

she was e n t i t l e d t o an e q u i t a b l e i n t e r e s t i n t h e l a n d . No such 

a p p l i c a t i o n was made h e r e , however. I t i s s u b m i t t e d t h a t t h e n e c e s s i t y 

o f g o i n g o u t s i d e t h e p r o v i s i o n s o f t h e A c t i n o r d e r t o a c h i e v e r r a f a i r 

and j u s t r e s u l t r e f l e c t s a s e r i o u s want on t h e p a r t o f t h e e n a c t m e n t . 

Mazurenko v Mazurenko a l s o i n d i c a t e d t h a t d i f f i c u l t y may be 

e n c o u n t e r e d i n d e t e r m i n i n g w hether a g i f t was i n t e n d e d by the donor 

t o be g i v e n t o one o r b o t h s p o u s e s . In Mazurenko i t was f o u n d on t h e 

e v i d e n c e t h a t o n l y one o f t h e p r o p e r t i e s was i n t e n d e d as a g i f t t o 

b o t h s p o u s e s and t h a t t h e o t h e r s were i n t e n d e d f o r t h e h u s b and a l o n e . 

T h i s d e c i s i o n was i n p a r t p r e m i s e d on the f a c t t h a t one o f t h e p r o p e r t i e s 

had been t r a n s f e r r e d i n t o t h e j o i n t names o f t h e p a r t i e s . Where such 

e v i d e n c e i s l a c k i n g t h e c o u r t s have shown t h e m s e l v e s w i l l i n g t o l o o k t o 

t h e i n t e n t i o n o f t h e donor. In Hudyma v H udyma^, f o r example, t h e 

c o u r t a c c e p t e d th e t e s t i m o n y of the w i f e ' s mother t h a t a #20,000 g i f t 

t o h e r d a u g h t e r was i n t e n d e d f o r t h e d a u g h t e r a l o n e and was n o t a g i f t 

t o b o t h s p o u s e s . L o g i c a l l y i t would seem t h a t i f i t can be shown 
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t h a t a g i f t o r i n h e r i t a n c e was c o n f e r r e d w i t h t h e i n t e n t i o n o f b e n e f i t t i n g 

b o t h s p o u s e s , t h e n i t s h o u l d q u a l i f y as p r o p e r t y b e n e f i c i a l l y owned 
12 

by each o f them. T h i s was t h e view t a k e n i n Swanson v Swans on , 

i n w h i c h a g i f t f o r t h e p u r p o s e o f a down-payment on t h e m a t r i m o n i a l 

home was t r e a t e d as a g i f t t o b o t h p a r t i e s . 

The e x c l u s i o n i n s . 7 ( 2 ) ( c ) o f p r o p e r t y a c q u i r e d by a spouse 

b e f o r e m a r r i a g e means t h a t c o n t r i b u t i o n s made d u r i n g a p e r i o d o f 

c o h a b i t a t i o n p r i o r t o • t h e m a r r i a g e l i e o u t s i d e t h e d i s c r e t i o n 
13 

g r a n t e d by t h e A c t . In K a r m i n i s k i v K a r m i n i s k i . , a f u r t h e r f l a w 

i n t h e w o r d i n g o f t h e s e c t i o n came t o l i g h t . In t h i s case- i t was t h e 

husband who had b r o u g h t an a p p l i c a t i o n f o r d i s t r i b u t i o n o f m a t r i m o n i a l 

p r o p e r t y . The c o u p l e had c o h a b i t e d f o r a p e r i o d o f e i g h t y e a r s b e f o r e 

m a r r i a g e i n 1 9 6 9 , d u r i n g w h i c h tim e t h e h u s b a n d t r a n s f e r r e d t h e m a t r i m o n i a l 

home t o t h e w i f e . I n t h e s e c i r c u m s t a n c e s t h e c o u r t h e l d t h a t t h e 

m a t r i m o n i a l home was exempt from d i s t r i b u t i o n under s . 7 ( 2 ) ( c ) , as 

b e i n g p r o p e r t y owned by t h e w i f e b e f o r e m a r r i a g e . The husband c o u l d 
14 

not r e l y on s . 7 ( 3 ) ( d ) o f t h e A c t as the p r o p e r t y was n o t p r o p e r t y 

" a c q u i r e d by a spouse by g i f t from t h e o t h e r s p o u s e " . The p a r t i e s were 

n o t m a r r i e d t o each o t h e r a t t h e t i m e o f t h e t r a n s f e r . 

Even where p r o p e r t y has been g i v e n by one spouse t o t h e o t h e r 

d u r i n g t h e m a r r i a g e , s . 7 ( 2 ) (c) may o p e r a t e so as t o g i v e d o u b l e 

c o m p e n s a t i o n t o t h e donor s p o u s e . No s p e c i f i c c a s e s i n p o i n t have been 

r e p o r t e d as y e t , but an example w i l l i l l u s t r a t e . I f a h u s b a n d g i v e s 

h i s w i f e an e x p e n s i v e i t e m o f j e w e l l e r y which he owned a t t h e t i m e o f 

the m a r r i a g e , t h e n under s . 7 ( 2 ) ( c ) he may c l a i m an e x e m p t i o n i n r e s p e c t 

o f t h e market v a l u e o f t h e p r o p e r t y a t the time o f t h e m a r r i a g e . The 
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w i f e may be p e r m i t t e d t o r e t a i n t h e j e w e l l e r y b u t i t s v a l u e w i l l have 

been a c c r e d i t e d t o the husband. F u r t h e r , he may be e n t i t l e d t o a s h a r e 

i n t h e market v a l u e o f t h e p r o p e r t y by v i r t u e o f s.7(3) (d) . 

B. D i s t r i b u t a b l e p r o p e r t y - s.7(3) 

S e c t i o n 7(2) exempts o n l y t h e market v a l u e o f s p e c i f i e d p r o p e r t y 

as o f the d a t e o f a c q u i s i t i o n o r m a r r i a g e . The d i f f e r e n c e between the 

v a l u e a t t h a t d a t e and i t s v a l u e at t r i a l i s d e a l t w i t h , i n t e r a l i a , 

i n s . 7 ( 3 ) . S e c t i o n 7(3) p r o v i d e s : 

7(3) The C o u r t s h a l l , a f t e r t a k i n g t h e m a t t e r s i n s.8 i n t o 
c o n s i d e r a t i o n , d i s t r i b u t e t h e f o l l o w i n g i n such manner as i t 
c o n s i d e r s j u s t and e q u i t a b l e : 

(a) the d i f f e r e n c e between the exempted v a l u e o f p r o p e r t y 
d e s c r i b e d ' i n s u b s e c t i o n (2)- ( i n t h i s s u b s e c t i o n r e f e r r e d t o 
as t h e " o r i g i n a l p r o p e r t y " ) and t h e market v a l u e a t the t i m e 
o f t r i a l o f t h e o r i g i n a l p r o p e r t y o r p r o p e r t y a c q u i r e d 

( i ) as a r e s u l t o f an exchange o f t h e o r i g i n a l p r o p e r t y , o r 
( i i ) f r o m th e p r o c e e d s , w h e t h e r d i r e c t o r i n d i r e c t , o f a 
d i s p o s i t i o n o f t h e o r i g i n a l p r o p e r t y ; 

(b) p r o p e r t y a c q u i r e d by a s p o u s e w i t h income r e c e i v e d d u r i n g 
t h e m a r r i a g e from th e o r i g i n a l p r o p e r t y o r p r o p e r t y a c q u i r e d 
i n a manner d e s c r i b e d i n c l a u s e (a) ( i ) o r ( i i ) ; 
(c) p r o p e r t y a c q u i r e d by a spouse a f t e r a d e c r e e n i s i o f 
d i v o r c e , a d e c l a r a t i o n o f n u l l i t y o f m a r r i a g e o r a judgment 
of j u d i c i a l s e p a r a t i o n i s made i n r e s p e c t o f t h e s p o u s e s ; 
(d) p r o p e r t y a c q u i r e d by a spouse by g i f t from th e o t h e r s p o u s e . 

No p r e s u m p t i o n o f e q u a l s h a r i n g a p p l i e s t o p r o p e r t y c o v e r e d by 

t h i s s u b s e c t i o n . Whether and i n what p r o p o r t i o n s u c h p r o p e r t y w i l l be 

d i s t r i b u t e d i s a m a t t e r f o r t h e d i s c r e t i o n o f the c o u r t , h a v i n g r e g a r d 

t o t h e c r i t e r i a i n s.8. 

S e c t i o n s 7 ( 3 ) ( a ) and (b) embrace g a i n s i n , p r o p e r t y s u b s t i t u t e d 

f o r , o r p r o c e e d s o f d i s p o s i t i o n o f exempt p r o p e r t y . In o r d e r t o f a l l 

w i t h i n t h i s c a t e g o r y i t i s n e c e s s a r y t o be a b l e t o t r a c e t h e i n c r e a s e 
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o r s u b s t i t u t e d p r o p e r t y from t h e o r i g i n a l p r o p e r t y . The c o u r t s have 

e m p h a s i s e d i n p a r t i c u l a r t h a t when a t t e m p t i n g t o t r a c e p r o p e r t y 

p u r c h a s e d w i t h t h e p r o c e e d s o f the o r i g i n a l p r o p e r t y , a d i r e c t 

s u b s t i t u t i o n o f one f o r t h e o t h e r must be p r o v e n . Thus i n B a k e r v 
15 

B a k e r the husband had f i n a n c e d t h e p u r c h a s e o f c e r t a i n l a n d s by 

m o r t g a g i n g some exempt p r o p e r t y and c l a i m e d t h a t t h e new p r o p e r t i e s 

ought a l s o t o be r e g a r d e d as exempt. P u r v i s J . r e j e c t e d t h i s c o n t e n t i o n 

and h e l d t h a t m o r t g a g i n g t h e o r i g i n a l p r o p e r t y i n o r d e r t o p u r c h a s e 

f u r t h e r p r o p e r t i e s d i d n o t c o n s t i t u t e a " d i s p o s i t i o n " w i t h i n t h e meanin 

o f the l e g i s l a t i o n so as t o .make t h o s e f u r t h e r p r o p e r t i e s exempt. He 

f e l t t h a t the l a n g u a g e o f s.7(3) (a) ( i i ) i n d i c a t e d t h a t t h e l e g i s l a t u r e 

i n t e n d e d t o a l l o w t h e s u b s t i t u t i o n o f newly a c q u i r e d p r o p e r t y when 

t h e r e was a d i r e c t exchange o r when t h e o r i g i n a l p r o p e r t y was s o l d and 

the p r o c e e d s u s e d t o buy new p r o p e r t y . M o r t g a g i n g d i d n o t come w i t h i n 

t h i s d e f i n i t i o n . 

W h i l e p r o p e r t y d e a l t w i t h i n s s . 7 (3) (a) and (b) i s n o t s u b j e c t 

t o a p r e s u m p t i o n o f e q u a l s h a r i n g , s.7 seems f r a m e d i n su c h a way as 

t o s u g g e s t t h a t the non-owning spouse ought g e n e r a l l y t o be e n t i t l e d t o 

s h a r e i n some p a r t o f the i n c r e m e n t i n such p r o p e r t y . In Mazurenko v 

M a z u r e n k o ^ , t h e C o u r t o f A p p e a l i n d i c a t e d t h a t t h e c o n t r a r y m ight be 

t h e c a s e . T h e J a p p r o a c h - o f t h e C o u r t can b e s t be summarised i n t h e 
17 

words o f S t e p h e n s o n J.A.: 

. . . S e c t i o n 7(3) e n v i s a g e s a t r a c i n g o f exempted p r o p e r t y . 
The t r a c e d p r o p e r t y i s t o be d i s t r i b u t e d i n a j u s t and e q u i t a b l 
manner, b u t t h e r e i s no p r e s u m p t i o n . The f a c t o r s w h i c h a r e t o 
be c o n s i d e r e d a r e the same, namely t h o s e c o n t a i n e d i n s.8. I t 
seems t o me t h a t a r e l e v a n t f a c t o r o r c i r c u m s t a n c e i n l o o k i n g 
a t t h e k i n d o f p r o p e r t y , l o o k i n g a t s.8(m), i s t h e c i r c u m s t a n c e 
under w h i c h i t i s a c q u i r e d . . . . I am o f t h e view t h a t i n  
l o o k i n g a t t h e i n c r e m e n t o r p r o c e e d s we must ask o u r s e l v e s  
w h ether or- n o t t h e exempt p r o p e r t y was b r o u g h t i n t o t h e 
m a t r i m o n i a l r e g i m e ; d i d i t come i n t o be us e d f o r t h e m u t u a l 
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b e n e f i t and a c c o u n t ? (emphasis a d d e d ) . 

In a p p l y i n g t h i s t e s t , w h i c h the c o u r t c o n s i d e r e d p a r t i c u l a r l y 

a p p r o p r i a t e f o r f a r m p r o p e r t y , the i n c r e m e n t on a p o r t i o n o f farm 

p r o p e r t y g i v e n t o the husband was e x c l u d e d as i t had n o t been " b r o u g h t 

i n t o t h e m a t r i m o n i a l r e g i m e " . In r e s p e c t o f c e r t a i n o f t h a t p r o p e r t y , 

however, the c r u c i a l f a c t o r was r e g a r d e d as b e i n g t h a t the p r o p e r t y had 

been g i v e n t o t h e h u s b a n d a f t e r t h e s e p a r a t i o n o f t h e s p o u s e s , one 

o f the f a c t o r s a c o u r t i s e x p r e s s l y d i r e c t e d t o t a k e i n t o a c c o u n t under 

s . 8 ( f ) when making a d i s t r i b u t i o n under the A c t . 

The C o u r t o f A p p e a l gave no i n d i c a t i o n i n t h i s case as t o what 

might c o n s t i t u t e "mutual b e n e f i t and a c c o u n t " w i t h i n i t s d e f i n i t i o n , 

t h u s l e a v i n g s c o p e f o r u n c e r t a i n t y . Would i t be enough t h a t t h e p r o p e r t y 

was managed s e p a r a t e l y by one s p o u s e , even though the money from th e 

p r o p e r t y was s h a r e d ? What o f p r o p e r t y w h i c h was u s e d s o l e l y by one spouse 

as a hobby, o r was u s e d by the h u s b and and c h i l d r e n o f t h e m a r r i a g e , 

b u t n o t by the w i f e ? 

P e r h a p s the b i g g e s t c r i t i c i s m w hich can be l e v e l l e d a g a i n s t the 

C o u r t o f A p p e a l t e s t i s t h e f a c t t h a t such a t e s t i s nowhere m e n t i o n e d 

i n t h e scheme o f the A c t . S e c t i o n 7(3) g i v e s the c o u r t a f r e e hand t o 

c o n s i d e r t h e f a c t o r s i n s.8 w i t h o u t b e i n g bound by any p r e s u m p t i o n . I t 

does n o t seek t o impose any c r i t e r i a by w h i c h i n c r e m e n t s s h o u l d be 

d i s t r i b u t e d . In e f f e c t , t h e C o u r t o f A p p e a l has d e c i d e d t h a t the s.7(3) 

c a t e g o r y can o n l y be d e a l t w i t h a d e q u a t e l y by the i n t r o d u c t i o n o f some 

b a s i s (the u s e r t e s t ) on w h i c h i n c r e m e n t s o f exempt p r o p e r t y w i l l be 

d i s t r i b u t e d . In the v a s t m a j o r i t y o f c a s e s , i n c r e m e n t s w i l l r e s u l t 
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from th e e f f e c t o f i n f l a t i o n on exempt p r o p e r t y . The q u e s t i o n t h u s a r i s e s 

as t o whether s u c h g a i n s s h o u l d be d i s t r i b u t e d a t a l l and i f s o , 

w h ether t h e y s h o u l d be d i s t r i b u t e d on a d i f f e r e n t b a s i s f r o m g e n e r a l 

p r o p e r t y as d i s t r i b u t e d under s . 7 ( 4 ) . 

The q u e s t i o n o f w hether i n f l a t i o n a r y g a i n s s h o u l d be d i s t r i b u t e d 
18 

was d i s c u s s e d by F o r s y t h J . i n H a s s e l l v Has se11 p r i o r t o t h e 

Mazurenko d e c i s i o n . In t h i s case i n c r e m e n t s due to i n f l a t i o n were 

d i s t r i b u t e d , b u t on an u n e q u a l b a s i s . In d e c i d i n g the i s s u e F o r s y t h J . 

r e f e r r e d t o the p h i l o s o p h y b e h i n d s i m i l a r l e g i s l a t i o n i n the U n i t e d 
19 

S t a t e s as i n t e r p r e t e d by a C a n a d i a n commentator . He a d o p t e d th e 
20 

f o l l o w i n g p a s s a g e : 
A c c o r d i n g l y , t h e A m e r i c a n j u r i s p r u d e n c e w o u l d , on t h e whole, 
a p p e a r t o e s t a b l i s h t h a t where p r o p e r t y i s exempt from 
d i s t r i b u t i o n any i n c r e a s e i n v a l u e due e n t i r e l y t o the n a t u r e 
o f t h e p r o p e r t y i n c i r c u m s t a n c e s n o t r e q u i r i n g t h e c o n t r i b u t i o n s 
o f t h e p a r t i e s s h o u l d a l s o r e m a i n exempt. Where, however, the 
i n c r e a s e i n v a l u e or the p r o f i t r e s u l t i n g from th e p r o p e r t y a r e 
due i n p a r t t o t h e e f f o r t s o f t h e f a m i l y u n i t , i t i s n o t 
u n r e a s o n a b l e t h a t the i n c r e a s e i n v a l u e d i r e c t l y , a t t r i b u t a b l e 
t o t h e f a m i l y e f f o r t s be c o u n t e d among the b e n e f i t s a v a i l a b l e 
f o r d i s t r i b u t i o n i n t h e e v e n t o f m a r r i a g e breakdown. 

In t h i s i n s t a n c e t h e h u s b a n d had u s e d th e exempt p r o p e r t y (a 

house) as p a r t o f h i s r e s i d e n t i a l p r o p e r t y a f t e r he m a r r i e d inasmuch 

as he a l l o w e d h i s mother t o r e s i d e t h e r e and c h a r g e d o n l y a m i n i m a l r e n t . 

The c o u r t f o u n d t h a t the husband's d e s i r e t o m i n i m i z e debt l o a d and 

pay o f f a l l d e b t s o u t s t a n d i n g r e s u l t e d i n a v e r y s p a r t a n l i f e f o r h i s 

w i f e and c h i l d r e n d u r i n g t h e c o u r s e o f the m a r r i a g e , as r e v e n u e w h i c h 

might o t h e r w i s e have come i n t o the h o u s e h o l d by way o f r e a l i z a t i o n 

o f a p p r o p r i a t e r e n t a l s on the p r o p e r t y was s a c r i f i c e d i n f a v o u r o f 

cheap a c c o m o d a t i o n f o r t h e mother. I t was i n t h e s e c i r c u m s t a n c e s t h a t 

t h e w i f e was h e l d e n t i t l e d t o s h a r e i n i n f l a t i o n a r y g a i n s i n t h e exempt 
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p r o p e r t y . 

In d i s c u s s i n g t h e s h a r e t o w h i c h the w i f e was e n t i t l e d under 
21 

s . 7 ( 3 ) , F o r s y t h J . n o t e d : 

The s t a t u t e i n my. o p i n i o n c o n t e m p l a t e s , i n c i r c u m s t a n c e s o f 
t h i s n a t u r e , a r b i t r a r y d e c i s i o n s b e i n g made. I say " a r b i t r a r y " 
n o t i n t h e sense o f w i t h o u t j u s t i f i c a t i o n o r r e a s o n , b u t 
" a r b i t r a r y " on t h e b a s i s t h a t no p r e c i s e c a l c u l a t i o n o r 
d e t e r m i n a t i o n o f what i s a p p r o p r i a t e can n e c e s s a r i l y be made. 
I t i s c l e a r l y a m a t t e r o f judgment. 

F o r s y t h J . ' s d e c i s i o n seems t o have a n t i c i p a t e d t h e judgment 

of the C o u r t o f A p p e a l i n Mazurenko and i t a p p e a r s l i k e l y t h a t t h e 

" u s e r t e s t " w i l l be a p p l i e d i n f u t u r e c a s e s d e a l i n g w i t h s . 7 ( 3 ) . The 
2 2 

t e s t was e x p r e s s l y a p p r o v e d i n M i l l h a e m v M i l l h a e m . S t r a t t o n J . 

f o u n d t h a t t h e exempt p r o p e r t y g i v i n g r i s e t o the i n c r e m e n t a l p r o p e r t y 

c l a i m e d under s.7(3) i n t h i s i n s t a n c e had c l e a r l y been b r o u g h t i n t o the 

m a t r i m o n i a l r e g i m e . I t was used f o r t h e r a n c h o p e r a t i o n s , f o r t h e 

mu t u a l b e n e f i t and adv a n t a g e o f b o t h p a r t i e s t o t h e same e x t e n t as t h e 

o t h e r l a n d s c o m p r i s i n g t h e i n t e g r a t e d r a n c h u n i t . I t r e m a i n s t o be seen 

what l i m i t s t h e c o u r t w i l l s e t t o t h e t e s t i n f u t u r e c a s e s and how f a r 

the c o n c e p t o f "mutual b e n e f i t and a c c o u n t " w i l l be e x t e n d e d . 

C. D i v i s i b l e p r o p e r t y - s.7'H) 

S e c t i o n 7(4) c o v e r s p r o p e r t y d e f i n e d i n s u b s e c t i o n XI) .and:not 

d e a l t w i t h i n s u b s e c t i o n s (2) o r ( 3 ) . The s e c t i o n p r o v i d e s : 

7(4) I f t h e p r o p e r t y b e i n g d i s t r i b u t e d i s p r o p e r t y a c q u i r e d 
by a spouse d u r i n g t h e m a r r i a g e and i s n o t p r o p e r t y r e f e r r e d t o 
i n s u b s e c t i o n s (2) and ( 3 ) , t h e C o u r t s h a l l d i s t r i b u t e the 
p r o p e r t y e q u a l l y between the s p o u s e s u n l e s s i t a p p e a r s t o t h e 
C o u r t t h a t i t wo u l d n o t be j u s t and e q u i t a b l e t o do s o , t a k i n g 
i n t o c o n s i d e r a t i o n t h e m a t t e r s i n . s.8. 
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Th i s s u b s e c t i o n i s f r a m e d i n s i m p l e terms and has n o t p r e s e n t e d 

t h e c o u r t s w i t h many d i f f i c u l t i e s i n i t s 

t h i s i s t h e case o f p e n s i o n s . In G o e t j en 

t o i n c l u d e i n a d i s t r i b u t i o n a p e n s i o n owned by t h e h u s b and which was 
24 

not y e t p a y a b l e . He n o t e d : 

The d e f e n d a n t w i l l be e n t i t l e d t o a p e n s i o n o f #833 p e r month 
on r e t i r e m e n t from the C a l g a r y p o l i c e f o r c e . No p r e s e n t 
c a l c u l a t i o n s were made w i t h r e s p e c t t o same; the d e f e n d a n t has 
r e m a r r i e d and w i l l be r e q u i r e d t o c o n t i n u e t o make such payments 
as a r e due under the d e c r e e n i s i as v a r i e d , and under t h e 
c i r c u m s t a n c e s I am t r e a t i n g t h e e x p e c t a t i o n o f p e n s i o n moneys 
o n l y as a d d i t i o n a l i n f o r m a t i o n i n terms o f r e a c h i n g a d e c i s i o n 
on f i n a n c i a l m a t t e r s g e n e r a l l y . 

w hich a p e n s i o n 

t h i s c a s e 

S i n c l a i r C.J.Q.B. c l e a r l y seemed t o r e g a r d t h e husband's f u t u r e 

p e n s i o n r i g h t s as an i t e m o f d i v i s i b l e p r o p e r t y , as he s p e c i f i c a l l y 

r e j e c t e d a c o n t e n t i o n by t h e husband t h a t the p e n s i o n was a g i f t from 

the husband's mother and t h e r e f o r e was exempt under s . 7 ( 2 ) . The r e p o r t e d 

judgment, however, g i v e s no i n d i c a t i o n as t o how the p e n s i o n was 

u l t i m a t e l y d i v i d e d , as no r e f e r e n c e t o t h e p e n s i o n i s r e p o r t e d i n 

S i n c l a i r C.J.Q.B.'s c o n c l u s i o n s . 

I t i s u n c l e a r w hether D i x o n J . ' s d e c i s i o n on p e n s i o n s w i l l be 

f o l l o w e d i n f u t u r e c a s e s . He gave no l e g a l r e a s o n f o r h i s d e c i s i o n 

n o t t o i n c l u d e t h e p e n s i o n i n a d i s t r i b u t i o n . The d e f i n i t i o n o f 

p r o p e r t y c o n t a i n e d i n s.7 c e r t a i n l y seems wide enough t o i n c l u d e such 

an a s s e t . I f i t were t h o u g h t u n f a i r t o i n c l u d e i t i n a d i s t r i b u t i o n 

t h e c o u r t c o u l d e x e r c i s e i t s d i s c r e t i o n under s.8 i n o r d e r t o v e s t i t 

s o l e l y i n t h e owner. 

a p p l i c a t i o n . An e x c e p t i o n t o 
2 3 

v G o e t j en , D i x o n J . r e f u s e d 

The o n l y r e p o r t e d d e c i s i o n s i n c e t h i s c ase i n 
2 5 

has been m e n t i o n e d a p p e a r s to be Lucas v L u cas . In 
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V a l u a t i on 

V a l u a t i o n under the A c t i s i m p o r t a n t i n two r e s p e c t s . F i r s t , t h e 

e x e m p t i o n i n s.7 (2) c o v e r s o n l y t h e market v a l u e o f p r o p e r t y a t the date 

o f m a r r i a g e o r t h e da t e o f a c q u i s i t i o n , w h i c h e v e r i s the l a t e r . T h i s 

same v a l u a t i o n i s n e c e s s a r y t o d e t e r m i n e t h e e x t e n t o f p r o p e r t y s u b j e c t 

t o u n e q u a l s h a r i n g under s s . 7 (3) (a) and (b) , t h a t i s , t h e d i f f e r e n c e 

between the e a r l i e r v a l u a t i o n o f the o r i g i n a l (exempted) p r o p e r t y and 

i t s v a l u e a t t h e time o f t r i a l . P r a c t i c a l l i m i t a t i o n s w i l l o b v i o u s l y 

a t t e n d t h e a c q u i s i t i o n o f b a c k - d a t e d v a l u e s . In p r a c t i c e t h e c o u r t s 

have t o r e l y on t h e e x p e r t w i t n e s s e s o f one s i d e o r the o t h e r f o r t h i s 

i n f o r m a t i o n . 

The s e c o n d a r e a i n w h i c h t h e i s s u e o f v a l u a t i o n a r i s e s i n v o l v e s 

t h e q u e s t i o n as t o t h e time f o r v a l u a t i o n o f p r o p e r t y c a u g h t by t h e 

r e m a i n i n g p a r a g r a p h s o f s.7(3) and/or p r o p e r t y encompassed by s . 7 ( 4 ) . 

The o b v i o u s a l t e r n a t i v e s a r e the da t e o f t r i a l o r t h e da t e o f 

s e p a r a t i o n . The f i r s t w ould appear t o be the more l o g i c a l c h o i c e s i n c e 

i t i s a t t h e da t e o f t r i a l t h a t the v a l u e s a r e e a s i e s t t o a s s e s s . 

I n d e e d s . 8 ( f ) , w h i c h l i s t s as one o f t h e m a t t e r s t o be c o n s i d e r e d i n a 

d i s t r i b u t i o n t h e q u e s t i o n o f whether p r o p e r t y was a c q u i r e d when t h e 

spo u s e s were l i v i n g s e p a r a t e and a p a r t , s u p p o r t s t h i s i n t e r p r e t a t i o n . 
26 

In Groe nwe g v Groe nwe g , however, Q u i g l e y J . v a l u e d t h e p r o p e r t y as o f 

the d a t e o f s e p a r a t i o n , b e i n g o f ' o p i n i o n t h a t t h e r e was n o t h i n g i n 

the A c t w h i c h made i t o b l i g a t o r y t o v a l u e a s s e t s a t any p a r t i c u l a r date 

and t h a t c o m p l e t e d i s c r e t i o n was l e f t w i t h t h e c o u r t i n t h i s r e g a r d . 

T h i s i n t e r p r e t a t i o n has been c r i t i c i z e d by P r o f e s s o r McLeod as i n t r o d u c i n g 

u n n e c e s s a r y u n c e r t a i n t y i n t o the d i v i s i o n o f m a r i t a l a s s e t s by means 
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27 o f t h e v a l u a t i o n date . He p o i n t s o u t t h a t a l o o s e i n t e r p r e t a t i o n o f 

t h e v a l u a t i o n d a t e c o u l d l e a d t o more l i t i g a t i o n as i t w o u l d d i s c o u r a g e 

p a r t i e s from d i v i d i n g a s s e t s when t h a t d i v i s i o n t u r n s on t h e v a l u a t i o n 

o f t h e d i v i s i b l e a s s e t s . In c o n t r a s t t o Groenweg, s u b s e q u e n t c a s e s 

have i n v a r i a b l y c h o s e n the date o f t r i a l as t h e d a t e o f v a l u a t i o n . In 
28 

Mazurenko v Mazurenko , S t e p h e n s o n J.A. e x p r e s s e d as a g e n e r a l 

p r i n c i p l e t h a t v a l u a t i o n s h o u l d be a s s e s s e d a t t r i a l , a l t h o u g h he 

e m p h a s i s e d t h a t h i s s t a t e m e n t was n o t c o n c l u s i v e on t h i s p o i n t . In 
29 

G o e t j e n v G o e t ] e n , D i x o n J . a l s o chose the d a t e o f t r i a l as t h e d a t e 
o f v a l u a t i o n , r e g a r d i n g Mazurenko as e x p r e s s a u t h o r i t y f o r t h i s c h o i c e : 3 0 

I t i s c l e a r from the judgment o f S t e p h e n s o n J.A. i n Mazurenko v 
Mazurenko.... t h a t t h e t i m e f o r v a l u a t i o n o f t h e p r o p e r t y 
s h o u l d be t h a t o f t h e d a t e o f t r i a l and n o t t h e time o f 
s e p a r a t i o n . 

In t h e l i g h t o f t h e s e d e c i s i o n s , t h e d e c i s i o n - " as t o v a l u a t i o n 

i n Groe nwe g v Groenwe g l o s e s much o f i t s i m p a c t . The f a c t s o f the c a s e , 

i n d e e d , p r o b a b l y i n f l u e n c e d t h e d e c i s i o n t o a l a r g e e x t e n t . Q u i g l e y J . 

was s a t i s f i e d t h a t t h e r e had been no economic c o - o p e r a t i o n between the 

s p o u s e s s i n c e the d a t e o f s e p a r a t i o n and t h a t no p r e - s e p a r a t i o n 

a c t i v i t y s u b s t a n t i a l l y a f f e c t e d t h e v a l u e s u b s e q u e n t t o s e p a r a t i o n . I t 

was i n t h i s l i g h t t h a t he o r d e r e d an e q u a l d i s t r i b u t i o n o f a l l a s s e t s 

v a l u e d as o f t h e date o f s e p a r a t i o n . Even i n t h e s e c i r c u m s t a n c e s , i t 

seems t h a t the a p p r o a c h o f t h e A l b e r t a C o u r t o f A p p e a l w o u l d have been 
31 

t o v a l u e t h e p r o p e r t y as o f t h e d a t e o f t r i a l . I n S t e w a r t v S t e w a r t 

i t was s u g g e s t e d t h a t the p r o p e r c o u r s e i n such a case would be t o v a l u e 

t h e m a r i t a l p r o p e r t y as o f t h e d a t e o f t r i a l and t h e n award an u n e q u a l 

d i v i s i o n o f t h e p r o p e r t y . I t seems, a c c o r d i n g l y , t h a t t h e d a t e o f 

v a l u a t i o n i n A l b e r t a d e c i s i o n s w i l l be t h a t o f the d a t e o f t r i a l i n 

most, i f n o t a l l , c i r c u m s t a n c e s . 
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P o s t - s e p a r a t i o n a s s e t s 

S e c t i o n 7(1) g i v e s the c o u r t power t o "make a d i s t r i b u t i o n 

between the s p o u s e s o f a l l t h e p r o p e r t y owned by b o t h s p o u s e s and 

by each o f them". T h e o r e t i c a l l y , t h e r e f o r e , p r o p e r t y • o b t a i n e d by 

e i t h e r spouse a f t e r s e p a r a t i o n w i l l be s u b j e c t t o d i s t r i b u t i o n 

under t h e A c t u n l e s s t h a t p r o p e r t y f a l l s w i t h i n one o f t h e e x e m p t i o n s 

m e n t i o n e d i n s.7(2) . In p r a c t i c e , however, i t i s u n l i k e l y t h a t a 

c o u r t would o r d e r an e q u a l d i s t r i b u t i o n o f such p r o p e r t y , a t l e a s t 

where the non-owning spouse has made no c o n t r i b u t i o n t o t h e a c q u i s i t i o n , 

Two d i f f e r e n t t y p e s o f p r o p e r t y may f a l l under t h i s h ead: 

(a) I n c r e a s e s i n t h e v a l u e o f e x i s t i n g m a r i t a l p r o p e r t y a f t e r t h e 

spo u s e s have s e p a r a t e d ; 

(b) New p r o p e r t y a c q u i r e d s i n c e s e p a r a t i o n . 

(a) I n c r e a s e d v a l u e o f p r e - s e p a r a t i o n a s s e t s 

I t has a l r e a d y been n o t e d t h a t t h e c o u r t s i n g e n e r a l w i l l 
c hoose the date o f t r i a l as the da t e a t which a s s e t s ought t o be 
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v a l u e d . I n Mazurenko v Mazurenko , S t e p h e n s o n J.A. s u g g e s t e d t h a t 

a non-owning s p o u s e s h o u l d s h a r e e q u a l l y w i t h t h e owning spouse 

i n any i n c r e a s e i n the v a l u e o f p r o p e r t y between the time o f s e p a r a t i o n 

and the time o f t r i a l where t h a t i n c r e a s e was due l a r g e l y o r s o l e l y 
to i n f l a t i o n . Where the i n c r e a s e was due t o the e f f o r t s o f one spouse 

o n l y , however, he r e c o g n i s e d t h a t a d e p a r t u r e from t h e u s u a l e q u a l 
3 3 

d i v i s i o n o f p r o p e r t y m ight be a p p r o p r i a t e . He e x p l a i n e d : 

The C o u r t must, i n my vie w , l o o k a t the r e l e v a n t f a c t s under 
s.8 and t h e n ask i t s e l f i f i t would be u n j u s t o r i n e q u i t a b l e 
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t o d i v i d e the p r o p e r t y e q u a l l y . T h a t c o n c l u s i o n would n o t 
be l i g h t l y r e a c h e d . T h e r e must be some r e a l i m b a l a n c e i n t h e 
c o n t r i b u t i o n h a v i n g r e g a r d to what was e x p e c t e d o f each o r 
a t t r i b u t a b l e t o t h e o t h e r f a c t o r s i n s.8. I n . e s t a b l i s h i n g t h e 
p r e s u m p t i o n I t a k e t h e l e g i s l a t u r e t o have d e c i d e d t h a t i n 
o r d i n a r y c a s e s e q u a l i t y i s t h e r u l e . 

T h i s r e a s o n i n g i m p l i e s t h a t the onus w i l l be on t h e p a r t y 

a s s e r t i n g t h a t t h e r e s h o u l d be an u n e q u a l d i v i s i o n t o p r o v e t h a t an 

e q u a l d i s t r i b u t i o n would be u n f a i r . What p r e c i s e d e g r e e o f p r o o f i s 
3 4 

r e q u i r e d i s not c e r t a i n . I n S t e w a r t v S t e w a r t the husband p r o v e d t h a t 

from 1978 ( t h e d a t e o f s e p a r a t i o n o f the s p o u s e s ) t o September 1981 

( t h e d a t e o f t r i a l ) , he a l o n e had c o n t r i b u t e d t o a 50% i n c r e a s e i n 

the n e t w orth o f a f a m i l y b u s i n e s s . I n t h e c i r c u m s t a n c e s t h e C o u r t o f 

A p p e a l a f f i r m e d t h e d e c i s i o n o f t h e t r i a l j u d g e who had o r d e r e d an 

u n e q u a l d i v i s i o n o f t h e b u s i n e s s a s s e t s . The husband's c o n t r i b u t i o n i n 

S t e w a r t was p a r t i c u l a r l y o b v i o u s . I t i s p r o b a b l e t h a t i t i s t h i s t y p e 

o f s t r o n g e v i d e n c e t h a t w i l l be r e q u i r e d by t h e c o u r t s b e f o r e t h e y 

w i l l be p r e p a r e d t o make an u n e q u a l d i s t r i b u t i o n o f p o s t - s e p a r a t i o n 

i n c r e a s e s i n v a l u e under s.7(4) . 

(b) New p r o p e r t y 

New p r o p e r t y a c q u i r e d a f t e r s e p a r a t i o n w i l l n o t n e c e s s a r i l y be 

d i s t r i b u t e d e q u a l l y between the s p o u s e s a t t r i a l . Where the p r o p e r t y 

has been a c q u i r e d a f t e r a d e c r e e n i s i o f d i v o r c e , a d e c l a r a t i o n o f 

n u l l i t y o f m a r r i a g e or a judgment o f j u d i c i a l s e p a r a t i o n , t h e c o u r t , 

a f t e r t a k i n g t h e m a t t e r s i n s.8 i n t o c o n s i d e r a t i o n , can d i s t r i b u t e 
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such p r o p e r t y xn a manner i t c o n s i d e r s j u s t and e q u i t a b l e . T h e r e i s 

no p r e s u m p t i o n o f e q u a l s h a r i n g i n such a case . The d i v i s i o n t o be 

made i s i n the d i s c r e t i o n o f the c o u r t . Where p r o p e r t y i s a c q u i r e d 
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a f t e r s e p a r a t i o n b u t b e f o r e a d e c r e e n i s i e t c . has been o b t a i n e d , t h e 

p r o p e r t y i s s h a r e a b l e under s.7 (4) , t o w h i c h a p r e s u m p t i o n o f e q u a l 
36 

s h a r i n g a p p l i e s . Even i n t h i s i n s t a n c e , t h e c o u r t i s e n t i t l e d t o make 

an u n e q u a l d i s t r i b u t i o n . S e c t i o n 8 ( f ) s p e c i f i c a l l y m e n t i o n s t h a t t h e 

c o u r t s h o u l d have r e g a r d to "whether t h e p r o p e r t y was a c q u i r e d when 

the s p o u s e s were l i v i n g s e p a r a t e and a p a r t " i n making a d i s t r i b u t i o n 

under the A c t . T h e r e a p p e a r t o have been no r e p o r t e d i n s t a n c e s t o d a t e 

i n w hich the i s s u e o f p o s t - s e p a r a t i o n p r o p e r t y has a r i s e n f o r d i s c u s s i o n . 

I t seems l i k e l y , however, t h a t where p o s t - s e p a r a t i o n p r o p e r t y has 

been a c q u i r e d s o l e l y t h r o u g h the e f f o r t s o f one s p o u s e , w i t h moneys 

a c q u i r e d s i n c e s e p a r a t i o n , a c o u r t would n o t i n c l u d e t h a t p r o p e r t y i n 

a d i s t r i b u t i o n u nder t h e A c t . Where the p r o p e r t y had been a c q u i r e d 

t h r o u g h t h e use o f p r e - s e p a r a t i o n m a r i t a l a s s e t s , the s i t u a t i o n would 

be d i f f e r e n t . S e c t i o n 8(c) m e n t i o n s as a n o t h e r f a c t o r t o be t a k e n i n t o 

c o n s i d e r a t i o n i n a d i s t r i b u t i o n , "the c o n t r i b u t i o n , w h e t h e r f i n a n c i a l 

o r i n some o t h e r form, made d i r e c t l y or i n d i r e c t l y by or on b e h a l f o f 

a spouse to the a c q u i s i t i o n , c o n s e r v a t i o n or improvement o f p r o p e r t y " . 

I f p o s t - s e p a r a t i o n a s s e t s were a c q u i r e d t h r o u g h t h e use o f p r e - s e p a r a t i o n 

m a r i t a l p r o p e r t y , i t i s s u b m i t t e d t h a t s . 8 ( c ) would have a b e a r i n g on 

the q u e s t i o n o f t h e i r d i s t r i b u t i o n . In t h e s e c i r c u m s t a n c e s t h e r e would 

be no n e c e s s i t y t o t r a c e t h e m a r i t a l p r o p e r t y i n t o t h e new a s s e t s . The 

f a c t o f d i r e c t o r i n d i r e c t c o n t r i b u t i o n t o the new a c q u i s i t i o n s ' would 

be s u f f i c i e n t t o e s t a b l i s h a p r i m a f a c i e r i g h t t o a s h a r e i n them. 

The p r o v i s i o n s o f s . 8 ( c ) a f f o r d p r o t e c t i o n to--.a non-owning 

spouse i n the e v e n t t h a t p r e - s e p a r a t i o n a s s e t s are d i s p o s e d o f by t h e 

owner-spouse a f t e r ' s e p a r a t i o n b u t p r i o r t o t r i a l and new a s s e t s 

a c q u i r e d i n t h e i r s t e a d . What o f t h e s i t u a t i o n where p r e - s e p a r a t i o n 
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p r o p e r t y has been s o l d a f t e r s e p a r a t i o n and t h e p r o c e e d s "spent by*- t h e 

t r i a l d a t e ? I t seems t h a t i n such a case t h e non-owning spouse would 

have the o p t i o n o f r e l y i n g on s . 8 ( l ) , the f a c t t h a t a spouse has 

d i s s i p a t e d p r o p e r t y to"! the 1.detriment o f the o t h e r s p o u s e , i n o r d e r t o 

c l a i m an u n e q u a l d i v i s i o n o f t h e r e m a i n i n g a s s e t s . A l t e r n a t i v e l y , 

a p p l i c a t i o n may be made under s.10 o f the A c t . T h i s s e c t i o n a l l o w s 

t h e c o u r t to i n c l u d e as p a r t o f t h e v a l u e o f t h e m a r i t a l p r o p e r t y , o r 

even t o r e c a p t u r e , p r o p e r t y t h a t has been g i v e n o r t r a n s f e r r e d f o r 

l e s s t h a n s u f f i c i e n t c o n s i d e r a t i o n , w i t h a view t o d e f e a t i n g a c l a i m 

u n der t h e A c t . I t i s a p p a r e n t , however, t h a t a c o u r t w i l l n o t l i g h t l y 

e n t e r t a i n a c l a i m under t h i s head and t h a t a l l l e g a l forms must be 
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c o m p l i e d w i t h i n t h i s r e g a r d . Thus i n Nay v Nay t h e C o u r t o f A p p e a l 

s e t a s i d e t h a t p a r t o f t h e t r i a l c o u r t judgment i n which a s a l e t o t h e 

d e f e n d a n t husband's f a t h e r was s a i d t o f a l l w i t h i n s.10. The t r i a l 

j u d g e , E g b e r t J . , had h e l d t h a t t h e p u r c h a s e r ought t o have known t h a t 

the s a l e had been made w i t h a view t o d e f e a t i n g t h e w i f e ' s c l a i m and 

t h a t , a c c o r d i n g l y , t h e d e f e n d a n t ' s i n t e r e s t r e m a i n e d c r e d i t e d t o him. 

The C o u r t o f A p p e a l f o u n d , however, t h a t E g b e r t J . had f a i l e d t o g i v e 

the f a t h e r the r i g h t s g r a n t e d t o him, as a d e f e n d a n t , under t h e R u l e s 

o f C o u r t . The R u l e s o f C o u r t r e l a t i n g t o a s t a t e m e n t o f c l a i m a p p l i e d 

t o a n o t i c e g i v e n t o a donee or a t r a n s f e r e e p u r s u a n t t o s.10 o f t h e 

M a t r i m o n i a l P r o p e r t y A c t . 

Onus o f p r o o f 

One p r a c t i c a l d i f f i c u l t y 

o f t h e M a t r i m o n i a l P r o p e r t y A c t 

p r o o f . Under t h e c l a s s i f i c a t i o n 

w h i c h has a r i s e n i n t h e i n t e r p r e t a t i o n 

c o n c e r n s t h e q u e s t i o n o f t h e onus o f 

d e s c r i b e d i n s.7, each c a t e g o r y a p p e a r s 
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t o c a l l f o r a d i f f e r e n t onus o f p r o o f . The i s s u e o f t h e onus o f p r o o f 

i s n o t d i s c u s s e d i n t h e A c t . The c a t e g o r i e s , however, are p h r a s e d i n 

s u c h a way as t o s u g g e s t t h a t : 

(a) The owner spouse b e a r s t h e onus o f p r o v i n g t h a t p r o p e r t y i s exempt 

under s.7(2) ; 

(b) The non-owner spouse .bears t h e onus o f p r o v i n g h i s o r h e r e n t i t l e m e n t 

t o p r o p e r t y d e s c r i b e d i n s . 7 ( 3 ) ; 

(c) The owner spouse b e a r s t h e b u r d e n o f p r o v i n g t h a t ' an e q u a l . ' d i v i s i o n 

would'.be u n j u s t and I h e . q u i t a b l e J'under s. 7 (4) , t h e r e b y r e b u t t i n g t h e 

p r e s u m p t i o n i n f a v o u r o f an e q u a l d i v i s i o n o f a s s e t s under t h i s h ead. 

The c o n t r a s t i n g o n u s s e s o f p r o o f w i l l o b v i o u s l y have a b e a r i n g 

on how a c o u r t w i l l a p p l y t h e c r i t e r i a l i s t e d i n s.8 and so d e c i d e i n 

what p r o p o r t i o n t h e m a r i t a l p r o p e r t y s h o u l d be d i v i d e d . I f t h e 

a s s u m p t i o n s made above are c o r r e c t , t h e n w i t h r e s p e c t t o p r o p e r t y 

f a l l i n g w i t h i n s u b s e c t i o n ( 3 ) , t h e s.8 f a c t o r s a r e t o be u s e d t o 

d e t e r m i n e what the d i s t r i b u t i o n s h o u l d be, whereas i n r e s p e c t t o p r o p e r t y 

f a l l i n g w i t h i n s u b s e c t i o n ( 4 ) , t h e f a c t o r s a r e t o be used t o r e b u t t h e 

p r e s u m p t i o n o f e q u a l s h a r i n g . 

I n i t i a l c a s e s under th e A c t a p p e a r n o t t o have g i v e n due 

c o n s i d e r a t i o n t o t h e d i f f e r e n t b u r d e n s o f p r o o f . In Haminuke v Haminuke 

one o f t h e e a r l i e s t c a s e s t o be d e c i d e d under t h e new l e g i s l a t i o n , t h e 

t o t a l a s s e t s o f the d e f e n d a n t were d e s c r i b e d as b e i n g d i s t r i b u t a b l e 

under s.7(3) . The p r o p e r t y , however, was e x p r e s s l y s t a t e d t o have been 

a c q u i r e d by t h e p a r t i e s w h i l e t h e y were l i v i n g t o g e t h e r . On t h i s b a s i s 

t h e a s s e t s s h o u l d have been d i s t r i b u t e d under s.7(4) , u n l e s s t h e y c o u l d 

be c a t e g o r i s e d as f a l l i n g w i t h i n t h e e n u m e r a t e d s u b s e c t i o n s o f s . 7 ( 3 ) . 
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H a v i n g f a i l e d t o c l a s s i f y the p r o p e r t y c o r r e c t l y , t h e c o u r t c o u l d n o t 

a c c o r d i n g l y have d e t e r m i n e d whether t h e a p p r o p r i a t e o n u s s e s o f p r o o f 

had been s a t i s i f i e d . By c o n t r a s t , l a t e r c a s e s have r e c o g n i s e d t h e i m p o r t a n c e 

39 40 o f a c o r r e c t c a t e g o r i z a t i o n . Thus m B a k e r v B a k e r , P u r v i s J . n o t e d : 

The i m p o r t a n c e o f c l a s s i f y i n g t h e p r o p e r t y f o r d i s t r i b u t i o n 
under s . 7 ( 3 ) o r ( 4 ) i s t h a t under s . 7 ( 4 ) t h e r e i s a d i s c r e t i o n 
to d i v i d e e q u a l l y w i t h t h e b u r d e n o f p r o o f on t h e p a r t y who 
s eeks an u n e q u a l d i s t r i b u t i o n . 

S h a r i n g o f d e b t s 

A q u e s t i o n which has y e t t o be t o u c h e d upon by t h e c o u r t s i s 

whether the n e t l o s s e s o f a spouse are s h a r e a b l e a t t r i a l . T h i s i s s u e 

i s r e l e v a n t b o t h under s . 7 ( 4 ) , i n r e l a t i o n t o a s p o u s e ' s o v e r a l l debt 

s i t u a t i o n , and under s . 7 ( 3 ) , i n r e l a t i o n t o the d e c r e a s i n g v a l u e os a 

p i e c e o f exempt p r o p e r t y . 

I t i s n o t e v i d e n t from th e p r o v i s i o n s o f t h e M a t r i m o n i a l 

P r o p e r t y A c t w hether s . 7 ( 4 ) would i n c l u d e t h e s h a r i n g o f t h e d e b t s o f 

a spouse whose t o t a l a s s e t p o s i t i o n i s a n e g a t i v e one a t t h e t i m e o f 

d i s t r i b u t i o n . The word " p r o p e r t y " n o r m a l l y s u g g e s t s a " c r e d i t " as 

o p p o s e d t o a " d e b i t " f i n a n c i a l s t a t u s , so t h a t w h i l e a s p o u s e w o u l d 

be e n t i t l e d t o s h a r e i n d e b t s owed t o h i s o r h e r s p o u s e , he o r she 

would n o t n o r m a l l y e x p e c t t o b e a r a s h a r e o f t h a t p a r t n e r ' s o b l i g a t i o n s 

t o o t h e r s . I t i s a r g u a b l e t h a t , as t h e l e g i s l a t i o n made no s p e c i f i c 

p r o v i s i o n f o r t h e s h a r i n g o f t h e d e b t s and l i a b i l i t i e s o f a s p o u s e , such 

debts s h o u l d n o t be i n c l u d e d i n a s s e s s i n g t h e a s s e t s i t u a t i o n o f each 

spouse at t h e t i m e o f t r i a l . In p r a c t i c e the q u e s t i o n i s l i k e l y t o be 

of academic i n t e r e s t o n l y , f o r the c o u r t s c o u l d , i f n e c e s s a r y , o r d e r 

an u n e q u a l d i s t r i b u t i o n o f t h e r e m a i n i n g m a r i t a l a s s e t s under s.8 i n 
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o r d e r t o c o m p e n s a t e t h e d e b t o r s p o u s e . 

S e c t i o n 7 ( 3 ) , a t f i r s t s i g h t , s e e m s t o c o u n t e n a n c e s o m e s h a r i n g 

o f l o s s e s . T h e s e c t i o n d e s c r i b e s t h e d i f f e r e n c e b e t w e e n t h e v a l u e o f 

a n e x e m p t i o n a t t r i b u t e d t o a p i e c e o f p r o p e r t y u n d e r s . 7 ( 2 ) a n d t h e 

m a r k e t v a l u e o f t h e s a m e p r o p e r t y , o r o f p r o p e r t y s u b s t i t u t e d f o r i t , 

e i t h e r i n e x c h a n g e o r a c q u i r e d w i t h t h e p r o c e e d s o f i t s d i s p o s i t i o n , a t 

t h e t i m e o f t h e t r i a l . I t i s o b v i o u s t h a t d u r i n g a p e r i o d o f d e c l i n i n g 

m a r k e t v a l u e s , t h i s d i f f e r e n c e c o u l d c o n s t i t u t e a l o s s . 

N o c a s e h a s y e t b e e n r e p o r t e d i n w h i c h a n o w n e r s p o u s e h a s 

a l l e g e d t h a t t h e n o n - o w n i n g s p o u s e o u g h t t o s h a r e i n a l o s s u n d e r s . 7 ( 3 ) ( 

I t s e e m s e x t r e m e l y u n l i k e l y t h a t a c o u r t w o u l d g r a n t s u c h a n o r d e r , 

p a r t i c u l a r l y s i n c e t h e n o n - o w n e r s p o u s e w o u l d n o t b e a w a r d e d a s h a r e i n 

t h e a s s e t i t s e l f b y v i r t u e o f s . 7 ( 2 ) . T h e s i t u a t i o n m a y b e d i f f e r e n t 

w h e r e t h e r e i s . e v i d e n c e t h a t t h e n o n - o w n i n g s p o u s e i s r e s p o n s i b l e f o r 

t h e d e p r e c i a t i o n i n s o m e w a y . I n t h i s e v e n t i t s e e m s p r o b a b l e t h a t t h e 

o n u s u n d e r s . 7 ( 3 ) w i l l m o v e f r o m t h e n o n - o w n e r s p o u s e t o t h e o w n e r 

s p o u s e , . t o p r o v e t h a t t h e n o n - o w n e r s p o u s e o u g h t t o s h a r e i n t h e 

d i f f e r e n c e b e t w e e n t h e v a l u e o f t h e e x e m p t i o n a n d t h e ( d e p r e c i a t i n g ) 

m a r k e t v a l u e o f t h e s a m e p r o p e r t y a t t r i a l . 

4 1 
S e c t i o n 9 - d i s t r i b u t i o n s u n d e r t h e A c t 

O n c e t h e c o u r t h a s d e t e r m i n e d t h a t a d i s t r i b u t i o n i s t o b e m a d e 

u n d e r s . 7 , i t i s g i v e n w i d e p o w e r s u n d e r s . 9 i n o r d e r t o e f f e c t t h e 

d i s t r i b u t i o n a n d a p p l y t h e d e t e r m i n e d p r o p o r t i o n t o t h e a c t u a l a s s e t s 

o w n e d . T h e s e p o w e r s a r e b r o a d l y d e f i n e d i n s . 9 ( 2 ) a s i n c l u d i n g a n o r d e r 
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t o pay money o r t r a n s f e r p r o p e r t y , an o r d e r t o s e l l o r d i v i d e the 

p r o c e e d s from th e s a l e o f the p r o p e r t y , o r an o r d e r d e c l a r i n g t h a t 

a s p o u s e has an i n t e r e s t i n p r o p e r t y . E a r l y c a s e s i n d i c a t e d a c e r t a i n 

r e l u c t a n c e on t h e p a r t o f t h e c o u r t s t o e x e r c i s e t h e i r powers i n t h i s 
4 2 

r e g a r d . In M a r g u a r d s o n v M a r q u a r d s o n , f o r example, t h e r e was an 

o b v i o u s r e l u c t a n c e on the p a r t o f the c o u r t t o i n t e r f e r e w i t h an on

g o i n g b u s i n e s s and t h e c o u r t d e l i b e r a t e l y a v o i d e d t a k i n g a c t i o n w h i c h 

might have r e s u l t e d i n t h e b u s i n e s s b e i n g wound up. I n s t e a d , H .'J.. MacDonald 

J . e l e c t e d t o a l l o w r e l i e f t o the w i f e . u n d e r t h e Divorce" A c t , by 

p r o v i d i n g h e r w i t h a lump sum and p e r i o d i c m a i n t e n a n c e . T h i s d e c i s i o n 
44 

has been s t r o n g l y c r i t i c i z e d by P e t e r Lown , p a r t i c u l a r l y as t h e r e 

•appears t o have been an a bsence o f any s u b s t a n t i a l e v i d e n c e as t o the 

t a x l i a b i l i t y w h ich might have been i n c u r r e d by t h e husband i f he were 

f o r c e d t o s e l l , a f a c t o r w i t h which the c o u r t e x p r e s s e d i t s e l f much 

c o n c e r n e d . In s u b s e q u e n t c a s e s t h e c o u r t s have been more w i l l i n g t o 

o r d e r a s a l e and d i v i s i o n o f s p e c i f i c a s s e t s . N e v e r t h e l e s s , t h e c o u r t s 

a r e s t i l l l o a t h e t o o r d e r a d i v i s i o n o f an o n - g o i n g economic u n i t where 

i t a p p e a r s t h a t t h i s w ould c o n s t i t u t e an undue b u r d e n on t h e owner s p o u s e , 

as where i t would n e c e s s i t a t e a s a l e o f t h e b u s i n e s s . . T h e p r e f e r r e d 

c o u r s e i n t h e s e c i r c u m s t a n c e s seems t o be, i f p o s s i b l e , t o a l l o w t h e 

owner s p o u s e t i m e t o a r r a n g e f i n a n c e w h i l e m a i n t a i n i n g t h e e conomic 
45 

u n i t . T h i s was t h e a p p r o a c h t a k e n i n M e r g l v y M e r g l . In t h i s case t h e 

c o u r t d e c l i n e d t o o r d e r a s a l e o f the husband's f a r m l a n d . I n s t e a d i t 

o r d e r e d t h a t the w i f e be e n t i t l e d t o #80,000, p l u s i n t e r e s t , c o n s t i t u t i n g 

a c h a r g e on t h e l a n d w i t h t i m e f o r the h u s b a n d t o a r r a n g e s u c h a 
46 

payment. S i m i l a r l y i n Fox v Fox , a n o t h e r case c o n c e r n i n g f a r m p r o p e r t y , 

where b o t h p a r t i e s w i s h e d t h a t the farm be r e t a i n e d and t h a t the d e f e n d a n t 

h usband remain on t h e farm, th e h u s b and was o r d e r e d t o pay #60,000 t o 
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h i s w i f e . He was p e r m i t t e d to s t a y on t h e farm and r e t a i n t h e income 

from i t b u t was t o h o l d t h e p r o p e r t y as t r u s t e e f o r h i m s e l f and h i s 
47 

w i f e . In H e g e l v He ge1 t h e s o l u t i o n c hosen by t h e c o u r t was t o award 

the w i f e t h e husband's i n t e r e s t i n a s e c t i o n o f farm p r o p e r t y , s u b j e c t 
48 

t o a c r o p s h a r e l e a s e t o him. In E a r l v E a r l a somewhat s i m i l a r a p p r o a c h 

was t a k e n . In o r d e r t o p r e v e n t t h e d i s r u p t i o n o f t h e f a r m i n g o p e r a t i o n , 

t h e h u s b and was p e r m i t t e d t o r e t a i n t h e m a j o r i t y o f the l a n d s , s u b j e c t 

t o a t e n y e a r mortgage i n f a v o u r o f the w i f e t o s e c u r e #160,000 under 

the judgment, and t h e l a n d s t r a n s f e r r e d t o the w i f e were o r d e r e d t o be 

l e a s e d t o t h e h u s b a n d f o r an i d e n t i c a l t e n y e a r t e r m on t h e b a s i s o f the 

terms o f p r e v a i l i n g a g r i c u l t u r a l l a n d l e a s e s i n t h e a r e a . 

T h e r e a p p e a r t o have been no r e p o r t e d d e c i s i o n s s i n c e M a r g u a r d s o n 

i n w h i c h o t h e r t y p e s o f b u s i n e s s c o n c e r n s have been s i m i l a r l y d e a l t 

w i t h under s.9. G i v e n t h e w i d e - r a n g i n g d e f i n i t i o n o f " p r o p e r t y " w i t h i n 
49 

the M a t r i m o n i a l P r o p e r t y A c t , w h i c h i n K o m i l i v K o m i l i was h e l d t o 

i n c l u d e t h e husband's u n i n c o r p o r a t e d a c c o u n t a n c y b u s i n e s s and a computer 

u s e d t h e r e i n , i t i s p r o b a b l e t h a t t h e c o u r t s w i l l e v e n t u a l l y have t o 

d e c i d e w h e t h e r a l t e r n a t i v e s h a r i n g a r r a n g e m e n t s would be a p p r o p r i a t e 

f o r s u c h b u s i n e s s c o n c e r n s . H a v i n g r e g a r d t o t h e i r w i l l i n g n e s s t o 

d e v i s e s u c h a r r a n g e m e n t s i n c a s e s c o n c e r n i n g farm p r o p e r t y , i t i s 

l i k e l y t h a t t h e y w i l l be e q u a l l y p r e p a r e d t o make a l t e r n a t i v e 

d i s t r i b u t i o n s i n r e l a t i o n t o b u s i n e s s e n t e r p r i s e s . 

Some c o n c e r n may p e r h a p s be e x p e r i e n c e d by t h e c o u r t s when f a c e d 

w i t h t h e d i s t r i b u t i o n o f b u s i n e s s a s s e t s w h i c h a r e h e l d by an i n c o r p o r a t e d 

company. I t i s u n c l e a r as y e t w hether t h e c o u r t s w i l l be w i l l i n g t o 

" l i f t t h e c o r p o r a t e v e i l " i n t h e s e c i r c u m s t a n c e s and t r e a t the a s s e t s 
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o f a company as b e l o n g i n g p e r s o n a l l y t o t h e spouse who had c o n t r o l 

of t h a t company. The o n l y r e p o r t e d case t o u c h i n g on t h i s i s s u e t o da t e 

i s G a b r i e 1 v G a b r i e l and K e i t h o f London B o r o u g h ^ 0 . In t h i s i n s t a n c e 

the w i f e had j o i n e d as c o - d e f e n d a n t t o h e r a c t i o n a company i n w h i c h 

h e r husband owned 95 s h a r e s and she owned 5. The company had a t o t a l 

o f 100 s h a r e s and the husband and w i f e were t h e s o l e s h a r e h o l d e r s and 

d i r e c t o r s . A f t e r h a v i n g had c i t e d t o i t a number o f a u t h o r i t i e s 

commenting upon t h e n a t u r e o f c o r p o r a t e p e r s o n a l i t y , t h e c o u r t d e c l a r e d 

t h a t t h e i s s u e i t had t o d e c i d e was whether o r n o t i t c o u l d d e a l w i t h 

t h e a s s e t s o f t h e company, r e p r e s e n t e d by t h e s h a r e s , or m e r e l y t h e 

s h a r e s t h e m s e l v e s . In o t h e r words, t h e c o u r t had t o d e c i d e w hether i t 

would p i e r c e t h e c o r p o r a t e v e i l i n c o n n e c t i o n w i t h an a p p l i c a t i o n 

under t h e M a t r i m o n i a l P r o p e r t y A c t . The c o u r t u l t i m a t l e y d e c i d e d t h a t 

i t d i d not have t h i s power, p a r t i c u l a r l y as t h e r e had been no a l l e g a t i o n 

o f an a t t e m p t t o c o n c e a l , w h i c h i s one o f t h e few grounds on w h i c h t h e 
51 

c o u r t s w i l l t a k e such a c t i o n i n c i v i l c a s e s . In a r r i v i n g at t h i s 

d e c i s i o n the c o u r t was much i m p r e s s e d by t h e f a c t t h a t t h e w i f e , as 

d i r e c t o r and s h a r e h o l d e r , w o u l d i n f a c t have a c c e s s t o a l l t h e r e c o r d s 

o f the company and was t h e r e f o r e i n a p o s i t i o n t o p r e s e n t e v i d e n c e t o 

the c o u r t as t o t h e a s s e t s o f t h e company. With t h a t i n f o r m a t i o n t h e 

c o u r t c o u l d make d i r e c t i o n as t o what was t h e p r o p e r t y o f t h e p a r t i e s , 

namely t h e s h a r e s , and c o u l d , i f i t were e q u i t a b l e t o do s o , d i r e c t 

e i t h e r p a r t y t o t r a n s f e r any of the s h a r e s t o t h e o t h e r . 

I t i s u n c e r t a i n what t h e p o s i t i o n o f a c o u r t w o u l d be i f a spouse 

was n o t , i n f a c t , i n a p o s i t i o n t o a s c e r t a i n t h e a s s e t s o f a company 

or t o e v a l u a t e t h e w o r t h o f c o r p o r a t e s h a r e s b e l o n g i n g t o t h e o t h e r . In 

such a case i t i s p o s s i b l e t h a t t h e husband c o u l d be r e q u i r e d t o 
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d i s c l o s e the company's a s s e t s o r t h a t t h e c o u r t c o u l d make t h e company 

a p a r t y t o t h e a c t i o n . I f t h e r e was any e v i d e n c e o f f r a u d o r c o n c e a l m e n t 

o f t h e c o r p o r a t e a s s e t s , t h e c o u r t w o u l d p r o b a b l y be w i l l i n g t o j o i n 

t h e company as c o - d e f e n d a n t under s.10. 

I t may be n e c e s s a r y f o r a c o u r t t o j o i n t h e company as a c o -

d e f e n d a n t i n o t h e r c i r c u m s t a n c e s . Thus even i f the c o u r t d e c i d e s t o 

b y - p a s s t h e company and s i m p l y order' a t r a n s f e r o f s h a r e s , t h e c o 

o p e r a t i o n o f t h e company wo u l d s t i l l be n e c e s s a r y i n o r d e r t o stamp 

the r e q u i s i t e f o r m s , r e g i s t e r t h e t r a n s f e r and i s s u e t h e new s h a r e -'.,.-,' 

c e r t i f i c a t e . I t c o u l d be a r g u e d t h a t t h e c o u r t would have power t o 

d i r e c t t h e company i n t h i s r e g a r d under s . 9 ( 3 ) (f) , w h i c h empowers t h e 

c o u r t t o make any o r d e r w h i c h , i n t h e o p i n i o n o f the c o u r t , i s n e c e s s a r y . 
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The M a t r i m o n i a l Home 

The m a t r i m o n i a l home and h o u s e h o l d goods used i n c o n n e c t i o n 

w i t h i t are d e a l t w i t h under P a r t I I o f the M a t r i m o n i a l P r o p e r t y A c t , 

which c o n f e r s a w i d e - r a n g i n g d i s c r e t i o n on t h e c o u r t t o o r d e r i n t e r i m 

and permanent p o s s e s s i o n o f the p r o p e r t i e s . 

S e c t i o n 1(c) o f the A c t ' d e f i n e s " m a t r i m o n i a l home" as p r o p e r t y : 

( i ) t h a t i s owned o r l e a s e d by one o r b o t h o f t h e s p o u s e s , 
( i i ) t h a t i s o r has been o c c u p i e d by t h e s p o u s e s as t h e i r 
f a m i l y home, and 
( i i i ) t h a t i s 

(A) a h o u s e , or. p a r t o f a h o u s e , t h a t i s a s e l f - c o n t a i n e d 
d w e l l i n g u n i t , 
(B) p a r t o f b u s i n e s s p r e m i s e s u s e d as l i v i n g a c c o m o d a t i o n , 
(C) a m o b i l e home, 
(D) a r e s i d e n t i a l u n i t as d e f i n e d i n The Condominium  
P r o p e r t i e s A c t , or 
(E) a s u i t e . 

No c a s e s have y e t been r e p o r t e d i n wh i c h t h e d e f i n i t i o n o f 

the m a t r i m o n i a l home has been d i s c u s s e d . One q u e s t i o n as y e t t o be 

d e t e r m i n e d i s w h e t h e r a m a t r i m o n i a l home can e v e r l o s e i t s c h a r a c t e r 

as s u c h . The d e f i n i t i o n i n s . l ( c ) d e s c r i b e s a m a t r i m o n i a l home as one 

" t h a t i s o r has been o c c u p i e d by t h e s p o u s e s as t h e i r f a m i l y home". I t 

th u s seems t h a t once a p r o p e r t y has a t any t i m e been o c c u p i e d as a 

f a m i l y r e s i d e n c e , i t rema i n s a m a t r i m o n i a l home t o t h e date o f t r i a l ) 

even i f i t has n o t a c t u a l l y been u s e d as t h e f a m i l y r e s i d e n c e f o r 

many y e a r s . 

A n o t h e r q u e s t i o n as y e t t o be d e c i d e d by the- c o u r t s i s the l e n g t h 

o f r e s i d e n c e r e q u i r e d t o e s t a b l i s h a p r o p e r t y as the m a t r i m o n i a l home. 



-31-

F o r e x a m p l e , w o u l d a summer c o t t a g e o c c u p i e d t h r e e m o n t h s o u t o f 

e v e r y y e a r q u a l i f y u n d e r s . l ( c ) ? I f n o t , how e x t e n d e d a r e s i d e n c e i s 

r e q u i r e d t o r e n d e r a h o u s e a m a t r i m o n i a l home? I s t h e i n t e n t i o n o f t h e 

s p o u s e s r e l e v a n t i n t h i s r e g a r d ? T h e s e q u e s t i o n s a r e a l l l e f t 

u n a n s w e r e d b y t h e A c t a n d h a v e y e t t o be d e a l t w i t h b y t h e c o u r t s . 

H o u s e h o l d g o o d s a r e d e f i n e d a t s . l ( b ) o f t h e A c t a s - p e r s o n a l 

p r o p e r t y : 

( i ) t h a t i s o w n e d b y o n e o r b o t h s p o u s e s , a n d 
( i i ) t h a t was o r d i n a r i l y u s e d o r e n j o y e d b y o n e o r b o t h s p o u s e s 
o r one o r more o f t h e c h i l d r e n r e s i d i n g i n t h e m a t r i m o n i a l home, 
f o r t r a n s p o r t a t i o n , h o u s e h o l d , e d u c a t i o n a l , r e c r e a t i o n a l , s o c i a l 
o r a e s t h e t i c p u r p o s e s . 

T h i s i s t h e s o l e a r e a i n w h i c h t h e " u s e r t e s t " i s e m p l o y e d 

b y t h e M a t r i m o n i a l P r o p e r t y A c t . A s w i t h - t h e m a t r i m o n i a l home, t h e 

d e f i n i t i o n o f " h o u s e h o l d g o o d s " h a s n o t y e t a r i s e n f o r d i s c u s s i o n i n 

a n y o f t h e r e p o r t e d d e c i s i o n s o f t h e A l b e r t a c o u r t s . T h e d e f i n i t i o n i s 

f r a m e d b r o a d l y e n o u g h t o i n c l u d e i t e m s s u c h as h e i r l o o m s , w o r k s o f 

a r t , p e r s o n a l c l o t h i n g o r j e w e l l e r y a n d p r o p e r t y u s e d i n c o n n e c t i o n 

w i t h a h o b b y , i t e m s w h i c h u n d e r s i m i l a r l e g i s l a t i o n i n o t h e r p r o v i n c e s 

5 2 

a r e s p e c i f i c a l l y e x c l u d e d f r o m d i s t r i b u t i o n . W h e t h e r t h e A l b e r t a 

c o u r t s w i l l i n p r a c t i c e e x c l u d e s u c h p r o p e r t y f r o m o r d e r s made u n d e r 

t h i s p a r t o f t h e A c t r e m a i n s t o b e s e e n . 
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C h a p t e r 2 - B r i t i s h C o l u m b i a 

T h e F a m i l y R e l a t i o n s A c t 1
w a s p a s s e d b y t h e L e g i s l a t i v e Assembly 

o f B r i t i s h C o l u m b i a i n 1978 and became e f f e c t i v e on March 31, 1979, 

e x c e p t f o r s.47, s.50 and a p o r t i o n o f s . 6 1 ( l ) . Amendments t o s e v e r a l 

s e c t i o n s o f the A c t were p a s s e d by t h e L e g i s l a t i v e Assembly i n J u l y 
2 

1979 . These amendments and t h e p r e v i o u s l y u n p r o c l a i m e d s e c t i o n s o f t h e 
3 

A c t came i n t o f o r c e on September 14, 1979 . 

Reforms i n the o l d s y s t e m o f s e p a r a t e p r o p e r t y had been i n i t i a t e d 

i n B r i t i s h C o l u m b i a b e f o r e the i n c e p t i o n o f t h e .1978 s t a t u t e . In 1972, 
4 

s.8 o f a n o t h e r F a m i l y R e l a t i o n s A c t was p r o c l a i m e d i n f o r c e i n 

B r i t i s h C o l u m b i a . I t p r o v i d e d : 
8(1) Where, t h e c o u r t makes an o r d e r f o r d i s s o l u t i o n o f 
m a r r i a g e o r j u d i c i a l s e p a r a t i o n o r d e c l a r i n g a m a r r i a g e t o 
be n u l l and v o i d .and i t ' a p p e a r s . t h a t a,.spouse i s e n t i t l e d 
t o any p r o p e r t y , i t may, n o t more t h a n two y e a r s from the 
dat e o f t h e o r d e r , make any o r d e r t h a t , i n i t s o p i n i o n , 
s h o u l d be made t o p r o v i d e f o r the a p p l i c a t i o n o f a l l or p a r t 
o f the p r o p e r t y , i n c l u d i n g s e t t l e d p r o p e r t y , f o r t h e b e n e f i t 
o f e i t h e r o r b o t h s p o u s e s o r t h e c h i l d o f a. sgo,use o f the \ 
m a r r i a g e . - * 

(2) Where the c o u r t makes an o r d e r under s u b s . ( l ) , i t may 
o r d e r t h a t t h e p r o p e r t y be s o l d and d i r e c t t h e d i s p o s i t i o n 
o f the p r o c e e d s . 

In some o f t h e e a r l y c a s e s under t h i s s e c t i o n , c o u n s e l s u b m i t t e d 

t h a t the p r o v i s i o n was n o t i n t e n d e d t o e f f e c t any changes i n t h e 

s u b s t a n t i v e law. The c o u r t s n e v e r t h e l e s s p r o c e e d e d as i f s.8 d i d g i v e 

them t h e power t o make c o n s i d e r a b l e i n r o a d s i n t o t h e e x i s t i n g 

m a t r i m o n i a l r e g i m e o f s e p a r a t e p r o p e r t y . T h i s e x p a n s i v e view o f s.8 

was e n d o r s e d i n the B r i t i s h C o l u m b i a C o u r t o f A p p e a l d e c i s i o n i n 
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D e e l e u w v D e e l e u w " . 

F o l l o w i n g o n t h e i m p l e m e n t a t i o n o f s.8 o f t h e 1972 A c t , a R o y a l 

C o m m i s s i o n u n d e r t h e c h a i r m a n s h i p o f B e r g e r J . was a p p o i n t e d i n 

D e c e m b e r 1973 . T h a t c o m m i s s i o n s u b m i t t e d i t s r e p o r t on m a t r i m o n i a l 

p r o p e r t y i n M a r c h 1975. T h e r e p o r t r e j e c t e d t h e r e t e n t i o n o f t h e 

s e p a r a t e p r o p e r t y a p p r o a c h a n d r e c o m m e n d e d t h e a d o p t i o n o f " f u l l a n d 

i m m e d i a t e c o m m u n i t y o f p r o p e r t y " . T h e c o m m i s s i o n t o o k t h e v i e w t h a t 

s u c h a c o m m u n i t y p r o p e r t y a p p r o a c h b e t t e r r e f l e c t e d t h e c o n t e m p o r y 

v i e w o f m a r r i a g e . I t d i d n o t r e d u c e i t s r e c o m m e n d a t i o n s t o d r a f t 

l e g i s l a t i o n . 

T h e r e p o r t o f t h e R o y a l C o m m i s s i o n p r o b a b l y s e r v e d t o s t i m u l a t e 

a d e s i r e t o c h a n g e t h e l a w g o v e r n i n g m a t r i m o n i a l p r o p e r t y . I t c o u l d n o t 

b e s a i d , h o w e v e r , t h a t t h e F a m i l y R e l a t i o n s A c t o f 1978 was b a s e d o n 

t h e r e c o m m e n d a t i o n s o f t h e R o y a l C o m m i s s i o n . I n f a c t t h e new l e g i s l a t i o n 

h a s , i f a n y t h i n g , r e s t r i c t e d t h e p o w e r s w h i c h t h e c o u r t s h a d b e e n 

e x e r c i s i n g u n d e r t h e s.8 p r o v i s i o n s o f t h e 1972 A c t . U n d e r t h e 1972 A c t 

a j u d g e was g i v e n no l e g i s l a t i v e g u i d e l i n e s a s t o t h e p r o p e r t y w h i c h 

m i g h t b e c o v e r e d b y t h e s t a t u t e , n o r was t h e r e i n d i c a t e d a l i s t o f 

f a c t o r s w h i c h a c o u r t c o u l d c o n s i d e r i n t h e e x e r c i s e o f i t s d i s c r e t i o n . 

T h e new l e g i s l a t i o n d e a l s w i t h t h e s e m a t t e r s , a n d m o r e , i n s u b s t a n t i a l 

d e t a i 1 . 

T h e F a m i l y R e l a t i o n s A c t , 19 7 8 

M a t r i m o n i a l p r o p e r t y i s t h e s u b j e c t o f P a r t 3 o f t h e F a m i l y 

R e l a t i o n s A c t , w h i c h i n c l u d e s s s . 4 3 t o 55. T h e b a s i c p r i n c i p l e o f 
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P a r t 3 i s t h a t . u p o n the breakdown o f a m a r r i a g e , e v i d e n c e d by c e r t a i n 

e v e n t s s p e c i f i e d i n s . 4 3 ( s e p a r a t i o n agreement, o r d e r f o r d i s s o l u t i o n 

o f m a r r i a g e , o r d e r o f n u l l i t y , d e c l a r a t o r y judgment t h a t t h e s p o u s e s 

have no r e a s o n a b l e p r o s p e c t o f r e c o n c i l i a t i o n ) , each spouse becomes 

e n t i t l e d to an u n d i v i d e d o n e - h a l f i n t e r e s t i n the f a m i l y a s s e t s as a 

t e n a n t i n common. The te r m " f a m i l y a s s e t s " i s d e f i n e d i n s s . 4 5 and 4 6 . 

S e c t i o n 4 8 makes p r o v i s i o n f o r t h e s i g n i n g o f s e p a r a t i o n agreements 

and s . 5 1 , r e c o g n i s i n g t h a t a d i v i s i o n o f a s s e t s under s . 4 3 o r a m a r r i a g e 

agreement may be u n f a i r , p e r m i t s t h e c o u r t t o make an u n e q u a l 

a p p o r t i o n m e n t . 

The e f f e c t o f t h e F a m i l y R e l a t i o n s A c t upon m a t r i m o n i a l p r o p e r t y 

law i n B r i t i s h C o l u m b i a i s t h a t t h e d o c t r i n e o f s e p a r a t e p r o p e r t y i s 

r e t a i n e d u n t i l t h e occ ur r,en ce VO f. one J o f t'h.e' event's enumerated i n s , . . . 43 . 

A f t e r the o c c u r r e n c e o f one o f t h e s . 4 3 e v e n t s , t h e r e i s a community 

o f p r o p e r t y w i t h r e s p e c t t o " f a m i l y a s s e t s " . The l e g i s l a t i o n r e s e m b l e s 
7 

most c l o s e l y t h e m a t r i m o n i a l r e f o r m l e g i s l a t i o n i n O n t a r i o i n t h i s 

r e g a r d . From time t o t i m e , a c c o r d i n g l y , p a r a l l e l s , w i l l be drawn between 

the two r e g i m e s to i l l u s t r a t e d i f f e r e n c e s i n s u b s t a n c e or i n t e r p r e t a t i o n 

and p o s s i b l e f u t u r e a p p r o c a h e s w h i c h may be t a k e n by t h e B r i t i s h 

C o l u m b i a c o u r t s . 

F a m i l y A s s e t s 

Once an e n t i t l e m e n t t o s h a r e i n f a m i l y a s s e t s has a r i s e n by 

v i r t u e o f s . 4 3 , i t i s i m p o r t a n t to d e t e r m i n e w h i c h p r o p e r t y b e l o n g i n - g 

t o the s p o u s e s f a l l s i n t o t h i s c l a s s o f a s s e t s . S e c t i o n s 4 5 and 4 6 o f 

the F a m i l y R e l a t i o n ' s A c t d e a l w i t h t h i s i s s u e . They p r o v i d e as f o l l o w s : 
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45 (1) Subj e c t to 
f o r the p u r p o s e s 

s.46, t h i s s e c t i o n 
o f t h e A c t . 

d e f i n e s f a m i l y a s s e t s 

(2) P r o p e r t y owned by one 
used by a spouse o r a minor 
p u r p o s e i s a f a m i l y a s s e t . 

or b o t h spouses and o r d i n a r i l y 
c h i l d o f e i t h e r spouse f o r a f a m i l y 

(2) (3) W i t h o u t r e s t r i c t i n g t h e g e n e r a l i t y o f subs 
d e f i n i t i o n o f f a m i l y a s s e t s i n c l u d e s 

(a) where a c o r p o r a t i o n or t r u s t owns p r o p e r t y 
w o u l d be a f a m i l y a s s e t i f owned by a s p o u s e , 

( i ) a s h a r e i n t h e c o r p o r a t i o n ; o r 
( i i ) an i n t e r e s t i n t h e t r u s t 

owned by t h e spous e ; 

t h e 

t h a t 

(b) where p r o p e r t y would be a f a m i l y a s s e t i f owned by 
a s p o u s e , p r o p e r t y 

( i ) o v e r which a spouse h a s, e i t h e r a l o n e or w i t h 
a n o t h e r p e r s o n , a power o f a p p o i n t m e n t i n f a v o u r o f 
h i m s e l f ; o r 
( i i ) d i s p o s e d o f by a spouse b u t o v e r w h i c h t h e spouse 
has, e i t h e r a l o n e or w i t h a n o t h e r p e r s o n , a power t o 
r e v o k e the d i s p o s i t i o n o r a power t o use o r d i s p o s e 
o f t h e p r o p e r t y ; 

(c) money o f a spouse i n an a c c o u n t w i t h a s a v i n g s 
i n s t i t u t i o n where t h a t a c c o u n t i s o r d i n a r i l y u s e d f o r 
a f a m i l y p u r p o s e ; 

(d) a r i g h t o f a spouse under an a n n u i t y o r a p e n s i o n , 
home o w n e r s h i p o r r e t i r e m e n t s a v i n g s p l a n ; or 

(e) a r i g h t , s h a r e o r i n t e r e s t o f a spouse, i n a v e n t u r e 
t o w hich money o r money's worth was, d i r e c t l y o r i n d i r e c t l y , 
c o n t r i b u t e d by o r on b e h a l f o f t h e o t h e r s p o u s e . 

(4) The d e f i n i t i o n o f f a m i l y a s s e t s a p p l i e s t o m a r r i a g e s 
e n t e r e d i n t o and p r o p e r t y a c q u i r e d b e f o r e o r a f t e r March 31, 
1979. 

46(1) Where p r o p e r t y i s owned by one spouse t o t h e e x c l u s i o n 
o f t h e o t h e r a n d . i s u s e d p r i m a r i l y f o r b u s i n e s s p u r p o s e s 
and where t h e spouse who does n o t own t h e p r o p e r t y made no 
d i r e c t o r i n d i r e c t c o n t r i b u t i o n t o the a c q u i s i t i o n o f t h e 
p r o p e r t y by t h e o t h e r spouse o r t o the o p e r a t i o n o f t h e b u s i n e s s , 
t h e p r o p e r t y i s n o t a f a m i l y a s s e t . 

(2) In s . 4 5 ( 3)' (e ) o r su b s . (1) , an i n d i r e c t c o n t r i b u t i o n 
i n c l u d e s s a v i n g s t h r o u g h e f f e c t i v e management o f h o u s e h o l d 
o r c h i l d - r e a r i n g r e s p o n s i b i l i t i e s by t h e spouse who h o l d s no 
i n t e r e s t i n t h e p r o p e r t y . 

The d e f i n i t i o n o f f a m i l y a s s e t s may t h u s be d i v i d e d i n t o t h r e e 
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c a t e g o r i e s : 

( i ) t h o s e a s s e t s w h i c h f a l l w i t h i n the g e n e r a l d e f i n i t i o n ; 

( i i ) t h o s e a s s e t s s p e c i f i c a l l y i n c l u d e d by d e f i n i t i o n ; and 

( i i i ) b u s i n e s s a s s e t s w h i c h , a l t h o u g h g e n e r a l l y e x c l u d e d , may become 

f a m i l y a s s e t s t h r o u g h a d i r e c t o r i n d i r e c t c o n t r i b u t i o n by t h e o t h e r 

s p o u s e . 

( i ) G e n e r a l d e f i n i t i o n 

The g e n e r a l t e s t as to w hether an i t e m o f p r o p e r t y i s a f a m i l y 

a s s e t i s whether the p r o p e r t y " i s o r d i n a r i l y used by a spouse o r a 
8 

m i n o r c h i l d o f e i t h e r spouse f o r a f a m i l y p u r p o s e " . The t e r m 

" o r d i n a r i l y u s ed" i s n o t d e f i n e d i n t h e s t a t u t e and t h i s r a i s e s a 

number o f q u e s t i o n s . Does t h e p h r a s e mean t h a t an o b j e c t i v e t e s t 

s h o u l d be a p p l i e d i n t h i s r e g a r d ? Does the s e c t i o n r e f e r t o how s u c h 

p r o p e r t y would be o r d i n a r i l y u s e d by most f a m i l i e s or does i t r e q u i r e 

an e x a m i n a t i o n o f how t h e f a m i l y i n q u e s t i o n u s e d such a s s e t s ? L o g i c 

would d i c t a t e t h a t t h e l a t t e r a p p r o a c h i s t h e c o r r e c t one. T h e r e a p p e a r s 

t o be o n l y one r e p o r t e d i n s t a n c e i n B r i t i s h C o l u m b i a where t h i s p o i n t 
9 

was s p e c i f i c a l l y ' r a i s e d . I n E l s o m v E1som ^ L o c k e J . had t o c l a s s i f y , 

among o t h e r i t e m s , a b o a t w h i c h was u s e d by b o t h s p o u s e s f o r a t r i p 

l a s t i n g 7 t o 10 days i n each o f f o u r y e a r s o f m a r r i a g e , and o t h e r w i s e 

by t h e h u s b and a l o n e . In h o l d i n g t h a t t h e b o a t c o n s t i t u t e d a f a m i l y 
10 

a s s e t , he n o t e d : 
I f t h i s f a m i l y u n i t had s t a y e d t o g e t h e r and p r o s p e r e d , and t h e 
young boy had grown up t o o r d i n a r y c o u r s e w i t h two p a r e n t s , 
c o n s i d e r i n g t h e i n t e r e s t E l s o m has and o b v i o u s l y w i l l r e t a i n 
i n h i s E n g l i s h o r i g i n , i n t e r e s t s and e n t e r p r i s e s , I c a n n o t b u t 
t h i n k t h a t t h i s b o a t c o n s t i t u t e d p a r t o f what would be c a l l e d 
t h e o r d i n a r y l i f e s t y l e o f a c o m p a r a t i v e l y w e a l t h y f a m i l y . . . The 
u n i t i s now b r o k e n ; b u t up to t h e t i m e o f s e p a r a t i o n I t h i n k 
t h e b o a t was u s e d as I have i n d i c a t e d , above, though l e s s 
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f r e q u e n t l y t h a n would have t a k e n p l a c e i n t h e f u t u r e . I r e p e a t 
the b o a t was o r d i n a r i l y u s e d f o r a f a m i l y p u r p o s e and i s p r o p e r t y 
owned by one spouse and q u a l i f i e s as a f a m i l y a s s e t w i t h i n s.45(2) 
o f t h e A c t . 

What Locke J . seems t o be s a y i n g h e r e i s t h a t t h e f r e q u e n c y 

w i t h w hich an a s s e t i s u s e d i s not o f p r i m a r y i m p o r t a n c e . What i s 

i m p o r t a n t i s t h a t t h e p a r t i c u l a r a s s e t , when u s e d , s h o u l d be m o s t l y 

u s e d f o r a f a m i l y p u r p o s e r a t h e r t h a n any o t h e r p u r p o s e . In r e a c h i n g 

h i s c o n c l u s i o n i n t h i s c a s e , he q u o t e d w i t h a p p r o v a l t h e d e c i s i o n o f 

S t e i n b e r g U.F.C.J, i n t h e O n t a r i o case o f T a y l o r v T a y l o r ^ : " . . . o r d i n a r y 

u s e r must mean u s e r i n t h e c o u r s e or t h e c u s t o m a r y mode of l i f e o f t h e  

p e r s o n c o n c e r n e d and s h o u l d be c o n t r a s t e d w i t h s p e c i a l o r o c c a s i o n a l o r 

c a s u a l user"; (emphasis added) . 

C l e a r l y s p e c i a l o r o c c a s i o n a l use w o u l d n o t be s u f f i c i e n t t o 

c o n s t i t u t e o r d i n a r y u s e r w i t h i n t h e terms o f the B r i t i s h C o l u m b i a 
12 

A c t . Thus i n R o b ertshaw v R o bertshaw i t was h e l d t h a t a s i n g l e day 

t r i p t o a r e c r e a t i o n a l p r o p e r t y was n o t s u f f i c i e n t t o r e n d e r t h a t 

p r o p e r t y a f a m i l y a s s e t . The c o u r t i n t h i s i n s t a n c e d i d not make any 

s p e c i f i c r e f e r e n c e .t.6" what con's t i t " utes-".'or d i n airy" jase ",. .hpwever. .-It-

i s s u b m i t t e d t h a t t h e d e f i n i t i o n i n T a y l o r v T a y l o r may a p p r o p r i a t e l y 

be a p p l i e d i n B r i t i s h C o l u m b i a . 

An a s p e c t o f t h e d e f i n i t i o n w hich has c a u s e d f a r more d i f f i c u l t y 

f o r t h e c o u r t s c o n c e r n s what i s meant by use " f o r a f a m i l y , p u r p o s e " . 

Wheras t h e O n t a r i o l e g i s l a t i o n s p e c i f i c a l l y d e l i n e a t e s t h e f a m i l y 

p u r p o s e s w h i c h r e n d e r p r o p e r t y a f a m i l y a s s e t ( s h e l t e r , t r a n s p o r t a t i o n , 
13 

h o u s e h o l d , e d u c a t i o n a l , r e c r e a t i o n a l , s o c i a l or a e s t h e t i c ) , t h e t e r m 

" f a m i l y p u r p o s e " i s n o t d e f i n e d i n t h e B r i t i s h C o l u m b i a l e g i s l a t i o n . 
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No c o u r t has y e t a t t e m p t e d t o p r o v i d e a c o m p r e h e n s i v e d e f i n i t i o n 

o f " f a m i l y p u r p o s e " under t h e B r i t i s h C o l u m b i a A c t . Such a r e l u c t a n c e 

i s u n d e r s t a n d a b l e as i t would be v i r t u a l l y i m p o s s i b l e t o p r e d i c t a l l 

the p o s s i b l e c o m b i n a t i o n s o f s i t u a t i o n s w h i c h might a r i s e i n t h i s r e g a r d . 

In such c i r c u m s t a n c e s i t might w e l l be t h o u g h t w i s e r t o t r e a t t h i s 

m a t t e r on a case by c a s e b a s i s . U n f o r t u n a t e l y , the c o u r t s have n o t 

always been c o n s i s t e n t i n t h e i r i n t e r p r e t a t i o n o f s i m i l a r f a c t s i t u a t i o n s 

when a s s e s s i n g w h e t h e r o r n o t a s s e t s may be r e g a r d e d as h a v i n g been u s e d 

f o r t h e r e q u i s i t e p u r p o s e ; 

One o f t h e i n s t a n c e s i n w h i c h such i n c o n s i s t e n c y has been a p p a r e n t 

r e l a t e s t o p r o p e r t y a c q u i r e d f o r i n v e s t m e n t or i n s u r a n c e p u r p o s e s . Can 

such p r o p e r t y be r e g a r d e d as b e i n g u s e d f o r a f a m i l y p u r p o s e i f i t i s 

n o t a c t u a l l y " u s e d " b u t i s m e r e l y r e g a r d e d as an a s s e t o f p o t e n t i a l 
14 

use? In Bateman v Bateman one o f the a s s e t s i n d i s p u t e was t h e husband's 

' l i f e i n s u r a n c e p o l i c y . In h o l d i n g . ;,that t h i s was "n.pt a / f a m i l y , a s s e t , ~s 

C a t l i f f - L . J . S . C . n o t e d : ^ "As t h e r e was no e v i d e n c e t h a t t h i s l i f e 

i n s u r a n c e p o l i c y i s " o r d i n a r i l y u s e d by a spouse f o r a f a m i l y p u r p o s e " 

(and I do n o t p r e t e n d t o know what s u c h e v i d e n c e might have been) , I 

d e c l i n e t o h o l d t h a t t h e husband's i n t e r e s t i n such i n s u r a n c e p o l i c y 

i s a f a m i l y a s s e t " . T h i s case seems t o i m p l y t h a t a c t u a l u s e r o f an 

a s s e t i s r e q u i r e d under s.45. In t h i s r e s p e c t i t echoes t h e r e a s o n i n g 

o f t h e O n t a r i o c a s e s d e a l i n g w i t h p e n s i o n p l a n s . The c o u r t s i n O n t a r i o 

have c o n s i s t e n t l y h e l d t h a t such p l a n s a r e n o t f a m i l y a s s e t s b e c a u s e , 

w h i l e a spouse w o u l d e n j o y t h e s e c u r i t y o f knowing t h a t such a p e n s i o n 

was t h e r e , i t was n o t b e i n g " o r d i n a r i l y used and e n j o y e d " f o r a f a m i l y 

p u r p o s e w h i l e i t r e m a i n e d u n p a i d ^ . 
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A somewhat c o n t r a r y p o s i t i o n t o t h a t e x p r e s s e d i n Bateman was ;~ 
17 

t a k e n i n S i n c l a i r v S i n c l a i r . Here the h u s b a n d ha d p u r c h a s e d a 

condominium as a t a x s h e l t e r and as an i n v e s t m e n t . P r o v e n z a j o L . J . S . C . 
18 

h e l d t h a t t h e condominium was a f a m i l y a s s e t . He e x p l a i n e d : 

The t a x s h e l t e r f e a t u r e w o u l d . r e d u c e the r e s p o n d e n t ' s c u r r e n t 
income t a x l i a b i l i t y by p e r m i t t i n g c e r t a i n r e d u c t i o n s r e l a t e d 
t o t h e condominium from h i s income. I w o u l d see t h i s as a 
b e n e f i t t o h i s f a m i l y , as making more d i s p o s a b l e income 
a v a i l a b l e t o them f o r l i v i n g p u r p o s e s . The i n v e s t m e n t a s p e c t , 
I s u r m i s e , would be the-hope t h a t t h e r e t u r n on t h e money 
pu t i n t o the condominium by t h e r e s p o n d e n t w o u l d be g r e a t l y 
e n h a n c e d i n r e s a l e . In t h i s way, I assume, the r e s p o n d e n t 
sought t o i n c r e a s e h i s e s t a t e f o r the s e c u r i t y o f h i m s e l f 
and h i s f a m i l y i n the f u t u r e y e a r s . I t might t h e r e f o r e be 
a r g u e d f o r t h e s e r e a s o n s t h a t t h e i n t e r e s t i n t h e condominium 
i s a f a m i l y a s s e t by r e a s o n o f s.45(2) , b e c a u s e i t i s p r o p e r t y 
owned by the r e s p o n d e n t and o r d i n a r i l y used by him f o r a 
f a m i l y p u r p o s e . 

T h i s d e c i s i o n a p p e a r s t o t a l l y a t odds w i t h th e d e c i s i o n i n 

Bateman v Bateman, and no f u r t h e r c a s e s have been r e p o r t e d i n which 

t h i s i s s u e has been d i s c u s s e d . I t i s i n t e r e s t i n g t o n o t e , however, 
19 

t h a t i n Dani sh v Dani sh Toy J . , w i t h o u t f u r t h e r comment, d e c l a r e d an 

i n s u r a n c e p o l i c y b e l o n g i n g t o t h e husband t o be a f a m i l y a s s e t , d e s p i t e 

t h e f a c t t h a t t h e p o l i c y was n o t due t o f a l l t o the b e n e f i c i a r y f o r 

a n o t h e r e l e v e n y e a r s . T h e r e was no i n d i c a t i o n i n t h e r e p o r t e d 

d e c i s i o n as t o how e x a c t l y t h i s p o l i c y was used ( f o r example, whether 

i t was u s e d as s e c u r i t y f o r a l o a n w hich was i n t u r n used f o r f a m i l y 

p u r p o s e s ) , b u t i t a p p e a r s t o have been s i m i l a r i n n a t u r e t o t h e l i f e 

i n s u r a n c e p o l i c y a t i s s u e i n Bateman v Bateman. 

A s e c o n d i s s u e w h i c h has g i v e n r i s e to some d i s p u t e i n t h i s a r e a 

i s w h ether e x p e n s i v e j e w e l l e r y and f u r s can q u a l i f y as f a m i l y a s s e t s . 

20 

The f i r s t r e p o r t e d case d e a l i n g , w i t h t h i s t o p i c was' 'Ja'rvis v J a r v i s ; 

o f t h e a s s e t s i n d i s p u t e h e r e was an e x p e n s i v e f u r j a c k e t b o u ght by t h e 
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husband f o r t h e w i f e t o wear a t t h e a n n u a l d i n n e r dance b e i n g g i v e n 

2 1 

by the husband's e m p l o y e r s . V e r c h e r e J . r emarked t h a t : " I n the l i g h t 

o f t h e s p o u s e s ' c h i l d l e s s l i f e t o g e t h e r " , such a use seemed a " l e g i t i m a t e 

f a m i l y p u r p o s e " . I t i s n o t c l e a r what r e l e v a n c e the c o u p l e r s c h i l d l e s s n e s s 

had i n t h i s r e g a r d , o r what d i f f e r e n c e the p r e s e n c e o f a c h i l d w o u l d 

have h a d on the i s s u e . Nor was i t made c l e a r whether an e x p e n s i v e f u r 

j a c k e t , b o u g h t f o r a s p e c i f i c o c c a s i o n , was t o be r e g a r d e d d i f f e r e n t l y 

from a s i m i l a r j a c k e t b o u ght s i m p l y as a g i f t , o r w h ether the v a l u e o f 

t h e j a c k e t o f i t s e l f meant t h a t i t ought t o be r e g a r d e d as a f a m i l y 

a s s e t . 

2 2 
In P e s k e t t v P e s k e t t t h e c o u r t seemed t o assume the l a t t e r 

p o s i t i o n . In d i s c u s s i n g t h e s t a t u s o f an e x p e n s i v e r i n g owned by the 
2 3 

w i f e , MacDonald L . J . S . C . commented: "I suppose t h i s w ould o r d i n a r i l y 

be c l a s s e d as a f a m i l y a s s e t " . He d i d n o t go i n t o the i s s u e i n any 

d e p t h , however,, and u l t i m a t e l y h e l d t h a t the r i n g s h o u l d v e s t s o l e l y 

i n t h e p e t i t i o n e r w i f e as i t had been a g i f t f r o m h e r g r a n d m o t h e r . 

A n o t e o f r e s t r a i n t a g a i n s t a b l a n k e t a p p r o a c h i n t h i s a r e a was 
'24 

sounded i n S i m p k m s v S i m p k i n s . The w i f e i n t h i s c a s e owned some 

e x p e n s i v e j e w e l l e r y and f u r s and c o u n s e l f o r the, husband u r g e d t h a t 
2 5 

t h e y be c o n s i d e r e d f a m i l y a s s e t s . S h e p p e r d L . J . S . C . n o t e d : 
T h e r e was no s u g g e s t i o n t h a t t h e s e were a c q u i r e d as f a m i l y 
i n v e s t m e n t s o r f o r use by any member o f t h e f a m i l y o t h e r t h a n 
the w i f e . S e c t i o n 45 o f the F a m i l y R e l a t i o n s A c t .... d e f i n e s 
a f a m i l y a s s e t as " p r o p e r t y o r d i n a r i l y u s e d . . . f o r a f a m i l y 
p u r p o s e " . With r e s p e c t , I f a i l t o see how j e w e l l e r y and f u r s 
were u s e d " f o r ' a " f a m i l y p u r p o s e " u n l e s s one a r g u e s t h a t t o 
d r e s s t h e w i f e i n f i n e f u r s and e x p e n s i v e j e w e l l e r y i s a f a m i l y 
p u r p o s e . I h o l d t h a t t h e s e i t e m s a r e n o t f a m i l y a s s e t s b u t 
b e l o n g t o t h e w i f e . 
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25a In B a s i v Bas1 , a s i m i l a r a p p r o a c h was t a k e n by T y r w h i t t - D r a k e 

L . J . S . C . , who h e l d t h a t g o l d and o t h e r j e w e l l e r y w h i c h came t o the 

w i f e , i n a c c o r d a n c e w i t h t h e custom o f I n d i a , a t the time o f t h e m a r r i a g e 

o f t h e p a r t i e s , was h e r s e p a r a t e p r o p e r t y and n o t a f a m i l y a s s e t . The 

j e w e l l e r y and g o l d had been f o r h e r p e r s o n a l use. 

2 6 

Hauptman v Hauptman , t h e l a t e s t r e p o r t e d d e c i s i o n i n t h i s a r e a , 

i n d i c a t e s a r e t u r n t o the J a r v i s a p p r o a c h . Once a g a i n , the a s s e t s 

i n q u e s t i o n c o n s i s t e d o f e x p e n s i v e j e w e l l e r y and f u r s . M c L a c h l i n L.J.S.C. 

f o u n d t h a t t h e y were f a m i l y a s s e t s b e c a u s e o f the s p e c i f i c p u r p o s e f o r 
27 

wh i c h t h e y h a d been a c q u i r e d : 
The e v i d e n c e d i s c l o s e s t h a t t h e y were b o u g h t i n p a r t f o r t h e 
c r e a t i o n and m a i n t e n a n c e o f harmony i n the f a m i l y u n i t . A n o t h e r 
r e a s o n was t h e i m p o r t a n c e , p a r t i c u l a r l y t o Dr. Hauptman, o f 
making a f a v o u r a b l e i m p r e s s i o n on c o l l e a g u e s and f r i e n d s : t h i s 
was a f a m i l y w h i c h n o t o n l y w i s h e d t o l i v e w e l l , b u t t o be 
p e r c e i v e d as l i v i n g w e l l . These p u r p o s e s were n o t p e r s o n a l 
t o Mrs. Hauptman; r a t h e r t h e y were f a m i l y p u r p o s e s . 

I t i s p o s s i b l e t o r e c o n c i l e t h e s e d i f f e r e n t a u t h o r i t i e s i f one 

a c c e p t s as a g e n e r a l r u l e t h a t where j e w e l l e r y o r o t h e r i t e m s o f 

x p e n s i v e a p p a r e l a r e p u r c h a s e d f o r p u r p o s e s o f p e r s o n a l adornment 

o n l y , t h e n t h e y do n o t c o n s t i t u t e f a m i l y a s s e t s . I f the a s s e t s a r e 

p u r c h a s e d f o r some o t h e r r e a s o n , w h i c h can be r e g a r d e d as b e i n g c o n n e c t e d 

w i t h the whole f a m i l y , t h e n t h e y do n o t c o n s t i t u t e f a m i l y a s s e t s . Even 

with/such'-a.. rulg^---the, q u e s t i o n o f what c o n s t i t u t e s a f a m i l y p u r p o s e i s 

l i k e l y t o cause some d i f f i c u l t y . F o r example, how does one d i s t i n g u i s h 

between the p u r p o s e i n d i c a t e d i n Hauptman and the s i t u a t i o n where a 

husband p u r c h a s e s an i t e m o f e x p e n s i v e j e w e l l e r y f o r h i s w i f e ' s 

b i r t h d a y ? Would t h e l a t t e r p u r c h a s e be r e g a r d e d as h a v i n g been made 

" f o r t h e c r e a t i o n and m a i n t e n a n c e o f harmony i n t h e f a m i l y u n i t " ? 

e 
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I t i s i n t e r e s t i n g 'to n o t e t h a t i n t h e c o r r e s p o n d i n g M a n i t o b a l e g i s l a t i o n , 
2 8 

i t e m s o f p e r s o n a l a p p a r e l a r e s p e c i f i c a l l y e x c l u d e d from d i s t r i b u t i o n . . 

I t i s s u b m i t t e d t h a t such an a p p r o a c h s h o u l d i n g e n e r a l be a d o p t e d by 

the B r i t i s h C o l u m b i a c o u r t s , w i t h t h e p r o v i s o t h a t where s u c h an i t e m 

has been p u r c h a s e d as an i n v e s t m e n t i t s h o u l d f a l l w i t h i n t h e d e f i n i t i o n 

o f f a m i l y a s s e t . 

More complex t h a n the f o r e g o i n g i s s u e s , p e r h a p s , i s t h e q u e s t i o n 

o f w h e t h e r an a s s e t w h i c h i s us e d by o n l y one member o f t h e f a m i l y , o r 

at l e a s t i s n o t us e d by a l l , may n e v e r t h e l e s s be a f a m i l y a s s e t . T h i s 

q u e s t i o n i s i m p o r t a n t i n c l a s s i f y i n g a s s e t s p u r c h a s e d a f t e r s e p a r a t i o n 

and a l s o i n the c l a s s i f i c a t i o n o f a s s e t s u s e d by o n l y one member o f 

the f a m i l y i n the c o u r s e o f a hobby. 

U n l i k e the O n t a r i o l e g i s l a t i o n , w h i c h r e q u i r e s t h a t p r o p e r t y be 

o r d i n a r i l y u s e d o r e n j o y e d by " b o t h s p o u s e s o r one o r more o f t h e i r 

c h i l d r e n " f o r one o f the f a m i l y p u r p o s e s enumerated i n the O n t a r i o 
29 

A c t , t h e B r i t i s h C o l u m b i a l e g i s l a t i o n r e q u i r e s o n l y t h a t the p r o p e r t y 

be u s e d by "a s p o u s e " f o r a f a m i l y p u r p o s e . D e s p i t e t h e b r o a d e r terms 

o f r e f e r e n c e , t h e c o u r t s i n B r i t i s h C o l u m b i a have sometimes r e q u i r e d 

t h a t p r o p e r t y s h o u l d be us e d f o r a p u r p o s e c o n n e c t e d w i t h t h e whole 

f a m i l y . The most o b v i o u s example o f t h i s may be seen i n Robertshaw v 
2 9a 

Robertshaw (No.2r . Fawcus J . h e r e h e l d t h a t a b o a t and r e c r e a t i o n a l 

p r o p e r t y owned by t h e husband were n o t us e d f o r f a m i l y p u r p o s e s b e c a u s e 

the w i f e , as o p p o s e d t o .the hus b a n d , had n e v e r used them d u r i n g t h e 

m a r r i a g e . T h i s f a c t o r s h o u l d c l e a r l y n o t have been r e g a r d e d as 

d e f i n i t i v e , g i v e n t h e w o r d i n g o f t h e s t a t u t e . I t i s s u b m i t t e d t h a t t h e 

d e f i n i t i o n employed i n McLennan v McLennan ^ p r e s e n t s a more a c c u r a t e 
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view o f t h e a p p r o a c h which s h o u l d have been t a k e n . I n t h i s c a s e t h e 

3 1 

meaning o f " f a m i l y p u r p o s e " was e x p r e s s e d a s : "a p u r p o s e c o n n e c t e d 

w i t h t h e whole f a m i l y , n o t m e r e l y one or more i n d i v i d u a l s i n i t . W h i l e 

p r o p e r t y may a c t u a l l y be used by o n l y one member o f the f a m i l y , the 

p u r p o s e f o r i t s use must be r e l a t e d t o the f a m i l y g r o u p , which c e a s e s 

t o e x i s t i n normal c i r c u m s t a n c e s when the s p o u s e s s e p a r a t e " . D e s p i t e 

t h i s b r o a d e r i n t e r p r e t a t i o n , i n i t i a l c a s e s under th e A c t c o n t i n u e d to 
32 

f o l l o w a narrow a p p r o a c h . In Beynon v Beynon , the c o u r t h e l d t h a t a 

p a i n t i n g and some l i t h o g r a p h s , which had been owned by t h e h u s b a n d 

p r i o r t o m a r r i a g e , were n o t f a m i l y a s s e t s d e s p i t e the f a c t t h a t t h e y 

were b r o u g h t i n t o the m a t r i m o n i a l home. I t i s n o t c l e a r from t h e 

r e p o r t e d judgment, however, whether i t was t h e f a c t t h a t t h e p r o p e r t y 

was owned p r i o r to m a r r i a g e or the f a c t t h a t the p r i n t s were n o t 

" a p p r e c i a t e d " by t h e w i f e which was t h e d e t e r m i n i n g f a c t o r . F i s c h e r L.J.S.C 
3 3 

c o n t e n t e d h i m s e l f w i t h s a y i n g : " C l e a r l y , t h e s e i t e m s b e i n g o b j e t s 
d ' a r t a r e o f v a l u e i n t h e eye o f t h e b e h o l d e r and t h e o r i g i n a l b e h o l d e r 
was the r e s p o n d e n t " . The same c r i t i c i s m can be l e v e l l e d a g a i n s t 

34 

Stammler v Stammler , a d e c i s i o n r e f e r r e d t o by F i s c h e r L . J . S . C . t o 

s u p p o r t h i s c o n c l u s i o n . In t h e l a t t e r c ase T a y l o r J . , w i t h o u t d i s c u s s i o n , 

assumed t h a t n o n - r e v e n u e p r o d u c i n g , c o m m e r c i a l p r o p e r t y a c q u i r e d by 

the husband b e f o r e m a r r i a g e was not a f a m i l y a s s e t . He d i d not make 

c l e a r whether he r e a c h e d t h i s c o n c l u s i o n b e c a u s e t h e p r o p e r t y had been 

a c q u i r e d b e f o r e m a r r i a g e o r b e c a u s e no r e v e n u e was a v a i l a b l e from t h e 

p r o p e r t y d u r i n g m a r r i a g e t o be used f o r a f a m i l y p u r p o s e . 

3 5 
S u b s e q u e n t c a s e s were more s p e c i f i c . In Mayuk v Mayuk S p e n c e r 

L.J.S.C. h e l d t h a t the husband's p h o t o g r a p h i c equipment was not a f a m i l y 
36 

a s s e t . He e x p l a i n e d : "On t h e e v i d e n c e , i t was u s e d s o l e l y by t h e 
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husband as a hobby and w i t h t h e i n t e n t i o n o f p r e p a r i n g h i m s e l f t o 

p u r s u e p h o t o g r a p h y as a b u s i n e s s . T h i s n e v e r happened". In S i m p k i n s v 
3 7 

S i m p k i n s a s i m i l a r l i n e was t a k e n . With r e g a r d t o the husband's 
3 8 

c o l l e c t i o n o f swords, S h e p p a r d L . J . S . C . n o t e d : " . . . t h e husband owns 

some swords, t h e c o l l e c t i o n o f w h i c h has been h i s p e r s o n a l hobby. T h e r e 

i s no s u g g e s t i o n t h a t any o t h e r member o f t h e f a m i l y i s i n t e r e s t e d i n 

t h i s hobby. I h o l d t h a t t h i s c o l l e c t i o n i s n o t a f a m i l y a s s e t " . N e i t h e r 

o f t h e s e c a s e s c o n s i d e r e d the argument t h a t a hobby c o u l d , i n i t s e l f , 

be r e g a r d e d as be,i-ng_.a' f a m i l y p u r p o s e , nor does t h e argument a p p e a r t o 

have been made to the c o u r t . Y e t i f t h e p u r c h a s e o f a f u r j a c k e t i n 

Hauptman f o r t h e " c r e a t i o n and m a i n t e n a n c e o f harmony i n t h e f a m i l y 

u n i t " was r e g a r d e d as a f a m i l y p u r p o s e , i t i s s u b m i t t e d t h a t a s i m i l a r 

argument c o u l d be made f o r h o b b i e s . T h i s argument was, i n f a c t , a c c e p t e d 
39 

i n P ap i n e a u v P a p i n e au . In h o l d i n g h e r e t h a t t h e husband's stamp 
40 

c o l l e c t i o n was a f a m i l y a s s e t , E s s o n J . r e a s o n e d as f o l l o w s : 
In my v i e w , the s u b j e c t m a t t e r o f a hobby c a r r i e d on d u r i n g 
m a r r i a g e , even t h o u g h i t i s t h e hobby o f one spouse t o t h e 
v i r t u a l e x c l u s i o n o f t h e o t h e r , s h o u l d be c o n s i d e r e d a f a m i l y 
a s s e t on t h e b a s i s t h a t t h e h o b b i e s o f e a c h p a r t n e r t o t h e 
m a r r i a g e - c a n f a i r l y be r e g a r d e d as a f a m i l y p u r p o s e . 

T h i s case i s the more c o m p e l l i n g b e c a u s e t h e h u s b and had been 

c o l l e c t i n g stamps s i n c e h i s y o u t h and had a c c u m u l a t e d th e b u l k o f h i s 

c o l l e c t i o n b e f o r e m a r r i a g e . T h e r e was e v i d e n c e , however, t h a t t h e w i f e 

had a s s i s t e d h e r husband somewhat by b r i n g i n g home stamps from work, 

though i t ' w a s e v i d e n t t h a t she h a d n o t c o n t r i b u t e d much t o t h e c o l l e c t i o n 

i n terms o f v a l u e . I t c o u l d have been' a r g u e d , t h e r e f o r e , t h a t t h e hobby 

was n o t s o l e l y t h e i n t e r e s t o f t h e husband. M c L a c h l i n L . J . S . C . d i d n o t 
41 

see cause t o make such a d i s t i n c t i o n i n Hauptman v Hauptman , where he 

e x p r e s s l y a p p l i e d t h e r e a s o n i n g i n the ; P a p i n e a u case t o h o l d t h a t 
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p h o t o g r a p h i c equipment i n the p o s s e s s i o n o f t h e husband and u s e d s o l e l y 

by him as a hobby was a f a m i l y a s s e t . 

N e i t h e r Hauptman n o r P a p i ne au r e f e r r e d t o t h e e a r l i e r c a s e s o f 

Mayuk v Mayuk and 5 i m p k i n s v S i m p k i n s . T h e r e t h u s e x i s t two d i a m e t r i c a l l y 

opposed l i n e s o f a u t h o r i t y on t h i s q u e s t i o n , each o f e q u a l s t a n d i n g . 
42 

The l a t e s t case on t h i s t o p i c a p p e a r s t o be H o l l i n g e r v H a l l i n g e r 

Cowan L . J . S . C . h e r e i n t i m a t e d t h a t i n c o n s i d e r i n g w hether a hobby 

c o n s t i t u t e d a f a m i l y a s s e t , each case must depend on i t s own f a c t s . In 

t h i s c ase t h e husband's gun c o l l e c t i o n was h e l d t o be a f a m i l y a s s e t 

b e c a u s e , a l t h o u g h p r i m a r i l y t h e 'concern o f the husband, i t was 

d i s p l a y e d i n a c a s e o r c a b i n e t i n t h e home, and t o t h a t e x t e n t , was an 

o b j e c t o f ornament i n t h e f a m i l y home and t h e r e b y u s e d f o r a f a m i l y 

p u r p o s e . T h i s r e a s o n i n g seems t o i n d i c a t e a r e t u r n t o the Mayuk and 

S i m p k i n s l i n e o f a u t h o r i t y and shows once a g a i n t h e d i f f i c u l t y b e i n g 

e x p e r i e n c e d by t h e c o u r t s i n a t t e m p t i n g t o d e f i n e " f a m i l y p u r p o s e " ^ 3 . 

A r e l a t e d i s s u e ' i s the q u e s t i o n o f whether p r o p e r t y a c q u i r e d 

a f t e r t h e s p o u s e s have s e p a r a t e d may be c l a s s i f i e d as a f a m i l y a s s e t . 

W h i l e t h e O n t a r i o l e g i s l a t i o n r e q u i r e s t h a t t h e use o f a f a m i l y a s s e t 

t a k e p l a c e " w h i l e t h e s p o u s e s a r e r e s i d i n g t o g e t h e r " , t h e r e i s no 

s i m i l a r r e q u i r e m e n t i n the B r i t i s h C o l u m b i a l e g i s l a t i o n . T h e o r e t i c a l l y , 

t h e r e f o r e , i n B r i t i s h C o l u m b i a an a s s e t a c q u i r e d a f t e r a c o u p l e have 

s e p a r a t e d bv . one' s-pous'e and.tfiuae.d.jj'Jlij'y; . t h a t soou-s'e' and a mi.no.r c h i l d o f 

e i t h e r spouse f o r a f a m i l y p u r p o s e c o u l d be c l a s s i f i e d as a f a m i l y a s s e t . 
43 

T h i s would e x p l a i n t h e r e a s o n i n g i n Ban d i e r a v B a n d i e r a , one o f the 

e a r l y c a s e s on t h e s e c t i o n , a l t h o u g h t h e f a c t s a r e not e n t i r e l y i n 

p o i n t . The a s s e t i n d i s p u t e h e r e was the m a t r i m o n i a l home. T h i s home 
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h a d b e e n o c c u p i e d b y t h e s p o u s e s a n d t h e i r o n l y c h i l d d u r i n g t h e c o u r s e 

o f t h e m a r r i a g e . A f t e r s e p a r a t i o n , h o w e v e r , a n d b e f o r e t h e i n t r o d u c t i o n 

o f t h e F a m i l y R e l a t i o n s A c t , 1 9 7 8 , t h e . w i f e , b y s i g n i n g a . q u i t c l a i m 

d e e d , c o n v e y e d a l l h e r i n t e r e s t i n t h e m a t r i m o n i a l h o m e t o h e r h u s b a n d . 

T h e h o u s e w a s t h u s n o t f a c t u a l l y " n e w " p r o p e r t y , a l t h o u g h i t p r o b a b l y 

c a n b e l e g a l l y s o r e g a r d e d . S i n c e t h e s e p a r a t i o n t h e h u s b a n d , t h e c o u p l e ' 

c h i l d a n d a n o t h e r w o m a n h a d b e e n r e s i d i n g i n t h e m a t r i m o n i a l h o m e . W h e n 

t h e w i f e c l a i m e d a s h a r e i n t h e h o u s e t h e h u s b a n d a r g u e d t h a t t h e h o m e 

w a s n o t a f a m i l y a s s e t b e c a u s e a t t h e t i m e o f t h e n e w F a m i l y R e l a t i o n s 

A c t c o m i n g i n t o f o r c e i t w a s b e i n g u s e d f o r a f a m i l y p u r p o s e b y t h e n e w 

f a m i l y , c o n s i s t i n g o f t h e h u s b a n d , c h i l d a n d a n o t h e r w o m a n , o f w h i c h t h e 

w i f e w a s n o t a m e m b e r . H y d e L . J . S . C . d e a l t w i t h t h i s a r g u m e n t a s f o l l o w s : 

1 a m u n a b l e t o a g r e e w i t h •C. the h u s b a n d ' s c o u n s e l ' s ) r e a d i n g 
o f s . 4 5 ( 2 ) . I n . m y v i e w , i t i s q u i t e c l e a r f r o m t h e c l e a r 
w o r d i n g o f t h e s e c t i o n t h a t i f a n y o f e i t h e r ( 1 ) t h e h u s b a n d , 
( 2 ) t h e w i f e , o r ( 3 ) t h e m i n o r c h i l d S e a n i s o r d i n a r i l y 
u s i n g t h e m a t r i m o n i a l h o m e f o r a f a m i l y p u r p o s e , i . e . , a 
r e s i d e n c e , t h e n i t c o n s t i t u t e s a f a m i l y a s s e t a t t h e d a t e o f 
t h e d i s s o l u t i o n o f t h e m a r r i a g e i f i t i s t h e n o w n e d b y e i t h e r 
o r b o t h o f t h e s p o u s e s , w h a t e v e r m a y h a v e b e e n t h e s t a t e o f 
t h e t i t l e p r i o r t o t h e 3 1 s t . M a r c h , 1 9 7 9 . T h i s p r o p e r t y w a s ' 
b e i n g o r d i n a r i l y u s e d b y t h e h u s b a n d a n d t h e c h i l d a s a 
r e s i d e n c e a s o f t h e d a t e o f t h e d i v o r c e h e a r i n g a n d c o n s t i t u t e s 
a f a m i l y a s s e t a t t h a t d a t e . 

The d i f f i c u l t y w i t h t h i s a p p r o a c h , i t i s s u b m i t t e d , i s t h a t i t 

g i v e s t o o b r o a d an i n t e r p r e t a t i o n t o the word " f a m i l y " . A more r e s t r i c t e d 

4 5 

i n t e r p r e t a t i o n was a p p l i e d by C a t l i f f L . J . S . C . i n McLennan v McLennan 

As a l r e a d y n o t e d , C a t l i f f L . J . S . C . d e f i n e d f a m i l y p u r p o s e i n t h i s c a s e 

as "a p u r p o s e c o n n e c t e d w i t h t h e whole f a m i l y , n o t m e r e l y one o r more 

i n d i v i d u a l s i n i t . W h i l e p r o p e r t y may a c t u a l l y be u s e d by o n l y one 

member o f t h e f a m i l y , the p u r p o s e f o r i t s use must be r e l a t e d t o t h e 
f a m i l y g r o u p , w h i c h c e a s e s t o e x i s t i n n o r m a l c i r c u m s t a n c e s w h e n 

s p o u s e s s e p a r a t e ( e m p h a s i s a d d e d ) " . H e q u i t e p r o p e r l y w e n t o n t o s a y 
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t h a t " i t i s p o s s i b l e t h a t , n o t w i t h s t a n d i n g s e p a r a t i o n , p r o p e r t y may 

be used f o r a p u r p o s e c o n n e c t e d w i t h b o t h s e p a r a t e d p a r t s o f the f a m i l y , 

f o r example, t h e p o s t - s e p a r a t i o n p u r c h a s e o f r e c r e a t i o n a l p r o p e r t y f o r 

use by t h e whole f a m i l y , though n o t n e c e s s a r i l y a t t h e same t i m e " . The 

n a r r o w e r i n t e r p r e t a t i o n o f " f a m i l y " c e r t a i n l y a p p e a r s more l o g i c a l and 

i s , i t i s s u b m i t t e d , t h e b e t t e r a p p r o a c h . There i s s u p p o r t f o r t h i s 

46 

i n t e r p r e t a t i o n i n o t h e r c a s e s . In Robertshaw v Robertshaw (No.2) the 

c o u r t h e l d t h a t p o s t - s e p a r a t i o n p r o p e r t y was n o t a f a m i l y a s s e t . Fawcus 

J . c o n t e n t e d h i m s e l f w i t h h o l d i n g t h a t f u r n i t u r e a c q u i r e d by t h e w i f e 

a f t e r s e p a r a t i o n was n o t a f a m i l y a s s e t b e c a u s e i t had been used o n l y 

by h e r . W h i l e t h i s r e a s o n i n g i s ambiguous, i t i s c o n s i s t e n t w i t h the 

McLennan a p p r o a c h t h a t once a f a m i l y has s e p a r a t e d , p r o p e r t y a c q u i r e d 

by e i t h e r spouse w i l l n o t g e n e r a l l y be r e g a r d e d as a f a m i l y a s s e t 

u n l e s s i t i s u s e d by b o t h p a r t s o f t h e o r i g i n a l f a m i l y f o r a f a m i l y 
47 

p u r p o s e . L i k e w i s e i n B o l d i c k v B o 1 d i c k , f u r n i t u r e p u r c h a s e d by t h e 

husband and c a r s p u r c h a s e d by b o t h s p o u s e s a f t e r s e p a r a t i o n were h e l d 

not be f a m i l y a s s e t s w i t h o u t any e x p r e s s r e a s o n b e i n g g i v e n f o r t h i s 

c o n c l u s i o n . Once a g a i n , however, t h e McLennan r e a s o n i n g would a p p l y . 

' I n ^ B r i t i s h Columbia"/ use by a m i n o r , J c h i I d .'of-, . e i t h e r spouse i s 

s u f f i c i e n t t o r e n d e r p r o p e r t y a f a m i l y a s s e t . T h i s may be c o n t r a s t e d 

w i t h t h e O n t a r i o d e f i n i t i o n , w h i c h r e q u i r e s use by t h e s p o u s e s " o r 

one o r more o f t h e i r c h i l d r e n " . I t would a p p e a r t h a t i n B r i t i s h C o l u m b i a 

use by a m i n o r c h i l d f r o m a p r e v i o u s m a r r i a g e o r r e l a t i o n s h i p o f one 

o f t h e s p o u s e s would be s u f f i c i e n t , n o t w i t h s t a n d i n g t h a t t h e c h i l d has 

n e v e r been l e g a l l y a d o p t e d by t h e o t h e r s p o u s e . T h e r e have been no 

r e p o r t e d c a s e s on t h i s i s s u e as y e t , however. 
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The c a s e s on s . 4 5 ( 2 ) a r e c l e a r l y u n s a t i s f a c t o r y . Not o n l y i s 

t h e r e doubt as t o the p r e c i s e meaning o f the p h r a s e " o r d i n a r i l y used..,., 

f o r a f a m i l y p u r p o s e " , t h e r e a r e a l s o d i f f e r e n t l i n e s o f a u t h o r i t y 

r e g a r d i n g i t s meaning i n s i m i l a r f a c t s i t u a t i o n s . U n t i l some c l a r i f i c a t i 

i s r e c e i v e d from t h e C o u r t o f A p p e a l o r the l e g i s l a t u r e , i t w i l l be 

i m p o s s i b l e t o p r e d i c t i n advance how a c o u r t w i l l c l a s s i f y c e r t a i n 

a s s e t s even where p r e v i o u s c a s e s have d e a l t w i t h s i m i l a r a s s e t s . 

( i i ) P r o p e r t y s p e c i f i c a l l y i n c l u d e d 

The g e n e r a l d e f i n i t i o n o f f a m i l y a s s e t s i n s . 4 5 ( 2 ) i s f o l l o w e d 

by s . 4 5 ( 3 ) , w h i c h s p e c i f i c a l l y i n c l u d e s f i v e c l a s s e s o f p r o p e r t y 

w i t h i n the d e f i n i t i o n o f f a m i l y a s s e t s . The f i r s t f o u r o f t h e s e c l a s s e s 

a r e d i s c u s s e d below. 

(A) S h a r e s i n a c o r p o r a t i o n o r an i n t e r e s t i n a t r u s t . 

S e c t i o n 4 5 ( 3 ) (a) p r o v i d e s t h a t where a c o r p o r a t i o n or t r u s t 

owns p r o p e r t y t h a t would be a f a m i l y a s s e t i f owned by a s p o u s e , a 

s h a r e i n t h e c o r p o r a t i o n or an i n t e r e s t i n the t r u s t owned by t h e spouse 

i s a f a m i l y a s s e t . The a p p a r e n t l e g i s l a t i v e i n t e n t i o n b e h i n d t h i s 

p r o v i s i o n i s t o p r e v e n t s p o u s e s from d e f e a t i n g t h e p u r p o s e o f t h e 

l e g i s l a t i o n by p l a c i n g the o w n e r s h i p o f p r o p e r t y i n t h e hands o f a 

c o r p o r a t i o n o r t r u s t c o n t r o l l e d by t h e s p o u s e . A s i m i l a r p r o v i s i o n 
48 

e x i s t s i n the O n t a r i o A c t . I t i s i m p o r t a n t t o n o t e t h a t the a s s e t i n 

q u e s t i o n must be u s e d f o r a f a m i l y p u r p o s e i n o r d e r to be c a u g h t by 

t h i s s e c t i o n . A mere s h a r e o r i n t e r e s t o f a spouse i n a c o r p o r a t i o n 

o r t r u s t t h a t '.owns b u s i n e s s a s s e t s w i l l n o t a u t o m a t i c a l l y q u a l i f y . Thus 
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49 i n the O n t a r i o c a s e o f Bregman v Bregman the c o u r t h e l d t h a t a 

p a i n t i n g w hich was owned by the husband's c o r p o r a t i o n b u t d i s p l a y e d 

i n t h e f a m i l y home was a f a m i l y a s s e t . I f t h e p a i n t i n g had n o t been 

used by t h e f a m i l y b u t had i n s t e a d been d i s p l a y e d i n t h e husband's 

o f f i c e , i t w o u l d n o t have been so r e g a r d e d . 

In B r i t i s h C o l u m b i a , u n l i k e O n t a r i o , i t i s the s h a r e i n the 

c o r p o r a t i o n o r t h e i n t e r e s t i n the t r u s t w hich becomes the f a m i l y 

a s s e t , and n o t t h e a s s e t i t s e l f . T h i s r a i s e s an i n t e r e s t i n g q u e s t i o n . 

I f o n l y some o f a c o r p o r a t i o n ' s ' p r o p e r t y i s u s e d f o r a f a m i l y p u r p o s e 

b u t t h e husband owns a l l . t h e s h a r e s i n t h e c o r p o r a t i o n , do a l l t h e 

s h a r e s become f a m i l y a s s e t s o r o n l y a p e r c e n t a g e o f them e q u a l t o t h e 

v a l u e o f t h e " f a m i l y " p r o p e r t y ? F o r example, a c a r v a l u e d a t #20 vOOO, 

o r d i n a r i l y u s e d f o r a f a m i l y p u r p o s e , . i s owned by a c o r p o r a t i o n i n 

w h i c h t h e h u s b and owns a l l 100 s h a r e s and the c o r p o r a t i o n has a n e t 

w o r t h o f #200,000'. Do a l l t h e s h a r e s become f a m i l y a s s e t s o r o n l y 

t e n o f them (the p r o p o r t i o n a t e v a l u e ) ? The l a t t e r view i s t h e more 

l o g i c a l . T h i s view may be s u p p o r t e d by p o i n t i n g out t h a t t h e l e g i s l a t i o n 

uses t h e words "a s h a r e " i n a c o r p o r a t i o n r a t h e r t h a n " a l l t h e s h a r e s " . 

S i m i l a r l y , i t r e f e r s t o "an i n t e r e s t " r a t h e r t h a n "the i n t e r e s t " i n a 

t r u s t . Even i f t h e c o u r t s d i d n o t adopt t h i s i n t e r p r e t a t i o n , however, 

the owner o f t h e s h a r e or i n t e r e s t c o u l d a p p l y f o r j u d i c i a l r e a p p o r t i o n m e n t 

p u r s u a n t t o s.51. T h e r e have been no r e p o r t e d d e c i s i o n s on t h i s p o i n t 

as y e t and i t i s - u n c l e a r what l i n e t h e c o u r t s w i l l choose t o f o l l o w . 

(B() P r o p e r t y o v e r w h i c h a spouse can e x e r c i s e a power o f a p p o i n t m e n t . 

Under s . 4 5 ( 3 ) ( b ) ( i ) , i f a spouse has a power o f a p p o i n t m e n t 
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e x e r c i s a b l e i n f a v o u r o f h i m s e l f w i t h r e s p e c t t o p r o p e r t y w h i c h would 

be a f a m i l y a s s e t under t h e g e n e r a l d e f i n i t i o n , such p r o p e r t y i s 

c o n s i d e r e d t o be a f a m i l y a s s e t . Once a g a i n , t h e p r o p e r t y must be u s e d 

f o r a f a m i l y p u r p o s e i n o r d e r t o q u a l i f y under t h i s head. 

(Bi ) P r o p e r t y c o n d i t i o n a l l y d i s p o s e d o f by a s p o u s e . 

Where p r o p e r t y would be a f a m i l y a s s e t i f owned by a spouse b u t 

the spouse has d i s p o s e d o f the p r o p e r t y s u b j e c t t o a power t o r e v o k e t h e 

d i s p o s i t i o n o r a power t o use or c o n t r o l t h e d i s p o s i t i o n o f t h e 

p r o p e r t y , t h e p r o p e r t y w i l l be r e g a r d e d as a f a m i l y a s s e t i n w h i c h the 

o t h e r spouse i s e n t i t l e d t o s h a r e ^ ° . As w i t h s s . 4 5 ( 3 ) ( a ) and ( b ) ( i ) , 

t h i s p r o v i s i o n has r e c e i v e d no a t t e n t i o n from the c o u r t s t o d a t e . 

(C) Money i n a s a v i n g s i n s t i t u t i o n a c c o u n t . 

I f an a c c o u n t i n a s a v i n g s i n s t i t u t i o n i s o r d i n a r i l y u s e d f o r 

a f a m i l y p u r p o s e , t h e n by v i r t u e o f s . 4 5 ( 3 ) ( c ) , i t i s deemed t o be a 

f a m i l y a s s e t . 

51 

In B i d m ak v B i d r i i ak t h e c o u r t r e f u s e d t o c l a s s i f y as a f a m i l y a s s e t 

money p l a c e d on d e p o s i t by t h e . h u s b a n d out o f h i s s a l a r y and #10,668.36 

from a j o i n t s a v i n g s a c c o u n t . T h i s d e c i s i o n was r e a c h e d n o t w i t h s t a n d i n g 

t h e f a c t t h a t t h e j o i n t s a v i n g s a c c o u n t was h e l d t o be a f a m i l y a s s e t . 

The r e a s o n i n g b e h i n d t h e case seems t o be t h a t t h e money on d e p o s i t was 

not " u s e d " . I t . t h e r e f o r e d i d n o t comply with/'-.the r e q u i r e m e n t o f s.45(2) 

t h a t i t be u s e d f o r a f a m i l y p u r p o s e . 
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52 A j o i n t s a v i n g s a c c o u n t was a l s o d i s c u s s e d i n Rus se11 v Rus s e l l , 

where i t was h e l d t o be a f a m i l y a s s e t . The name i n wh i c h an a c c o u n t i s 

h e l d and t h e s i g n i n g a u t h o r i t y f o r t h e a c c o u n t a r e . i r r e l e v a n t , however. 

The o n l y p r e r e q u i s i t e f o r such an a c c o u n t t o be c l a s s i f i e d as a f a m i l y 

a s s e t i s t h a t t h e a c c o u n t be w i t h a s a v i n g s i n s t i t u t i o n and t h a t i t be 

o r d i n a r i l y u s e d f o r a f a m i l y p u r p o s e . I t may be q u e s t i o n e d , i n f a c t , 

w h e ther i t was n e c e s s a r y t o i n c l u d e s . 4 5 ( 3 ) ( c ) as a s e p a r a t e head a t 

a l l . I t wo u l d a p p e a r t h a t s.45(2) w o u l d i n any e v e n t o p e r a t e so as t o 

i n c l u d e money i n an a c c o u n t which was used f o r a f a m i l y p u r p o s e . 

(D) R i g h t s under a n n u i t i e s , p e n s i o n s , home o w n e r s h i p or r e t i r e m e n t 

s a v i n g s p l a n s . 

S e c t i o n 45(d) i n c l u d e s as a.'rfamily a s s e t a r i g h t of a spouse 

under an a n n u i t y o r p e n s i o n , home o w n e r s h i p o r r e t i r e m e n t s a v i n g s p l a n . 

The s e c t i o n does n o t s p e c i f y , t h a t such p e n s i o n , or p l a n must be u s e d 

f o r a f a m i l y p u r p o s e . T h i s f a c t was i n t e r p r e t e d by t h e c o u r t i n Murray y 

Murray as e v i d e n c e t h a t p e n s i o n s were f a m i l y a s s e t s by d e f i n i t i o n and 

t h a t no "use" had t o be p r o v e n w i t h r e g a r d 

e x p r e s s e d s u c c i n t l y by C a t l i f f L . J . S . C . i n 

r e j e c t i n g t h e husband's p l e a t h a t s u c h use 

I have d i f f i c u l t y c o n c e i v i n g how a r e t i r e m e n t s a v i n g s p l a n 
c o u l d be used f o r a f a m i l y p u r p o s e w h i l e i t r e m a i n s a s a v i n g s 
p l a n . Once c a s h e d t h e p r o c e e d s may be so used, b u t t h e n the 
s a v i n g s p l a n no l o n g e r e x i s t s . I p o i n t o u t t h a t i f t h e a s s e t 
d e s c r i b e d i n s u b s . ( 3 ) ( c ) were a l s o s u b j e c t t o the g e n e r a l 
words i n s u b s . ( 2 ) t h e r e would be no need f o r t h e i r e x p r e s s 
i n c l u s i o n i n s u b s . (3) (c) . 

T h i s l i n e has been f o l l o w e d i n 

i s now f i r m l y , e s t a b l i s h e d ' . In Mayuk: v 

t o same. The r e a s o n i n g was 
5 4 

Bateman v Bateman , i n 
w 54a must be p r o v e n : 

numerous s u b s e q u e n t c a s e s and 
55 

Mayuk S p e n c e r L . J . S . C . p o i n t e d 
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o u t the l o g i c a l c o n c l u s i o n ' o f t h i s a p p r o a c h . I t has a l r e a d y been n o t e d 

t h a t i n g e n e r a l t h e c o u r t s a r e r e l u c t a n t t o c l a s s i f y p o s t - s e p a r a t i o n 

p r o p e r t y as f a m i l y a s s e t s , as t h e y w i l l not n o r m a l l y have been used f o r 

a f a m i l y p u r p o s e . In Mayuk the w i f e had a c q u i r e d two p e n s i o n p l a n s s i n c e 

s e p a r a t i o n o u t o f h e r p o s t - s e p a r a t i o n s a l a r y . S p e n c e r L . J . S . C . n o t e d 

t h a t : " ^ " ( t h e ) f a c t t h a t she has c r e a t e d b o t h p l a n s a f t e r t h e s e p a r a t i o n 

and from wages e a r n e d s i n c e t h e n does n o t a s s i s t h e r s i n c e , s t r a n g e l y , 

t h e w o r d i n g o f s . 4 5 ( 3 ) ( d ) makes n o . r e f e r e n c e t o when the p l a n i s c r e a t e d . 

I t i s a f a m i l y a s s e t s i m p l y b e c a u s e i t i s t h e r e and b e c a u s e i t i s owned 

by a s p o u s e " . In t h e c i r c u m s t a n c e s , however, he r e a p p o r t i o n e d the p l a n s 

p u r s u a n t t o s.51 so t h a t t h e y v e s t e d e n t i r e l y i n t h e w i f e upon payment 

by h e r t o h e r h u s b a n d o f #1 each f o r h i s i n t e r e s t i n e ach o f them. 

More w i l l be s a i d l a t e r on t h e complex i s s u e s o f d i v i s i o n and 

v a l u a t i o n o f p e n s i o n s . F o r the moment i t may be n o t e d t h a t p e n s i o n p l a n s 

a r e not i n c l u d e d w i t h i n t h e s c o p e o f t h e O n t a r i o l e g i s l a t i o n . I n d e e d 

5 7 

t h e O n t a r i o C o u r t o f A p p e a l i n S t . G e r m a i n v S t . G e r m a i n has h e l d t h a t , 

i n g e n e r a l , p e n s i o n p l a n s do n o t c o n s t i t u t e f a m i l y a s s e t s . 

( i i i ) B u s i n e s s a s s e t s and j o i n t v e n t u r e s . 

A l t h o u g h t h e s e a s s e t s a r e d e a l t w i t h i n s e p a r a t e s e c t i o n s o f t h e 
58 

l e g i s l a t i o n , i t i s c o n v e n i e n t t o d i s c u s s them t o g e t h e r as t h e y b o t h 

i n v o l v e the c o n v e r s i o n o f " n o n - f a m i l y a s s e t s " owned by one spouse i n t o 

f a m i l y a s s e t s by v i r t u e o f a d i r e c t o r i n d i r e c t c o n t r i b u t i o n made by the 

o t h e r s p o u s e . S e c t i o n 45(3) (e) p r o v i d e s t h a t any r i g h t , s h a r e o r i n t e r e s t 

o f a spouse i n a v e n t u r e t o w h i c h money o r money's w o r t h has been 

c o n t r i b u t e d by o r on b e h a l f o f the' o t h e r spouse i s a f a m i l y a s s e t . 
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S e c t i o n 46 i s fram e d i n e x c l u s i o n a r y t e r m s . I t e x c l u d e s f r o m t h e d e f i n i t i o n 

o f f a m i l y a s s e t s p r o p e r t y w h i c h i s u s e d f o r b u s i n e s s p u r p o s e s and f u l f i l l s 

t h e c o n d i t i o n s o f s.46. F i r s t , t h e p r o p e r t y must be owned by t h e b u s i n e s s 

spouse t o the e x c l u s i o n o f the o t h e r s p o u s e . S e c o n d , t h e p r o p e r t y must be 

use d " p r i m a r i l y " f o r b u s i n e s s p u r p o s e s . T h i r d , and most i m p o r t a n t l y , the 

n o n - b u s i n e s s spouse must n o t have made any d i r e c t o r i n d i r e c t c o n t r i b u t i o n 

t o e i t h e r the a c q u i s i t i o n o f t h e p r o p e r t y i n q u e s t i o n o r t o t h e o p e r a t i o n 

o f the b u s i n e s s . 

A d i s c u s s i o n o f s.45(3) (e) i n v o l v e s b o t h t h e i s s u e o f " c o n t r i b u t i o n " 

and an a n a l y s i s o f t h e scope g i v e n t o t h e te r m " v e n t u r e " . A l i t e r a l 

i n t e r p r e t a t i o n o f t h e s e c t i o n would a p p e a r t o i n c l u d e any f a m i l y -

o p e r a t e d b u s i n e s s t o w h i c h b o t h s p o u s e s had c o n t r i b u t e d . In p r a c t i c e , t h e 

c o u r t s have been v e r y l i b e r a l i n t h e i r i n t e r p r e t a t i o n o f what q u a l i f i e s 
59 

as a " v e n t u r e " . In Robertshaw v Robertshaw , one o f t h e e a r l i e s t c a s e s 
60 

d e c i d e d on t h i s s e c t i o n , Fawcus J . c o n c l u d e d as f o l l o w s : 

. . . I t h i n k t h e word " v e n t u r e " , whose o r d i n a r y meaning might 
w e l l e x c l u d e many b u s i n e s s e s , as us e d i n s . 4 5 ( 3 ) ( e ) must be 
i n t e r p r e t e d so as t o i n c l u d e any b u s i n e s s . 

A c c o r d i n g l y he h e l d t h a t t h e husband's m e d i c a l p r a c t i c e f e l l 

u nder t h i s h e a d . The c o u r t a l s o h e l d t h a t l e a s i n g and managing an 

u p s t a i r s s u i t e was a j o i n t v e n t u r e . 

The i s s u e o f whether a m e d i c a l p r a c t i c e may be c o n s i d e r e d a 

v e n t u r e under t h i s s e c t i o n has a r i s e n i n many c a s e s . In J a c k h v J a c k h ^ 

E s s o n J . e x p r e s s l y f o l l o w e d t h e Robertshaw d e c i s i o n i n t h i s r e g a r d . 

He a l s o h e l d t h a t a c o u r t was e n t i t l e d t o g i v e a spouse an i n t e r e s t i n 

a m e d i c a l p r a c t i c e even where t h a t spouse was not a member o f t h e 
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C o l l e g e o f P h y s i c i a n s and S u r g e o n s , h a v i n g c o n c l u d e d t h a t t h i s c o u r s e 

o f a c t i o n was n o t p r o h i b i t e d under t h e M e d i c a l P r a c t i c l o n e r s A c t 6 2 . 

The i s s u e o f whether a law p r a c t i c e c o u l d be c o n s i d e r e d a 
G 3 

f a m i l y a s s e t under t h i s head a r o s e i n P i t e r s v P i t e r s . The c o u r t h e l d 

t h a t a law p r a c t i c e c o u l d n o t be c o n s i d e r e d a f a m i l y a s s e t b e c a u s e o f 

64 

the p r o v i s i o n s o f t h e B a r r i s t e r s arid S o l i c i t o r s A c t , which p r o v i d e s 

t h a t t h e p r a c t i c e o f law can o n l y be c a r r i e d on by a member o f t h e Law 

S o c i e t y o f B r i t i s h C o l u m b i a . The c o u r t was c a r e f u l t o r e s t r i c t i t s 

d e c i s i o n t o t h e a c t u a l law p r a c t i c e , l e a v i n g open t h e p o s s i b i l i t y t h a t 

s h a r e s i n a h o l d i n g company us e d t o own t h e p h y s i c a l a s s e t s o f a law 

p r a c t i c e c o u l d be r e g a r d e d as 

Even s o , the d e c i s i o n was n o t n o t e d : 

I s h o u l d m e n t i o n t h a t I have n o t d e a l t w i t h t h e q u e s t i o n o f 
wh e t h e r t h e husband's i n t e r e s t i n t h r e e law p a r t n e r s h i p s 
can be c o n s i d e r e d as f a m i l y a s s e t s . T h i s m a t t e r came b e f o r e 
Locke J . on a p o i n t o f law b e f o r e t h e t r i a l . He h e l d i n w r i t t e n 
r e a s o n s t h a t t h e husband's i n t e r e s t i n law p a r t n e r s h i p s i s 
n o t c a p a b l e o f b e i n g a f a m i l y a s s e t w i t h i n . t h e meaning o f t h e 
F a m i l y R e l a t i o n s A c t . In so d e c i d i n g he f e l t bound by, a l t h o u g h 
he d i d n o t a g r e e w i t h , an e a r l i e r d e c i s i o n o f H i s L o r d s h i p 
Judge Wetmore L . J . S . C . i n the case o f P i t e r s v P i t e r s . 

f a m i l y a s s e t s i n a p p r o p r i a t e c i r c u m s t a n c e s , 

p o p u l a r . In L a d n e r v L a d n e r 6 5 , McKay J . 

S i m i l a r d i s q u i e t was e x p r e s s e d by S h e p p a r d L . J . S . C . i n U n d e r h i l l \ 
G 7 

U n d e r h i l l . He d i d h o l d , however, t h a t P i t e r s d i d n o t p r e v e n t t h e 

c o u r t from a w a r d i n g t h e spouse an i n t e r e s t i n a h o l d i n g company w h i c h 

owned a s s e t s b e l o n g i n g t o t h e law p r a c t i c e . S h e p p a r d L . J . S . C . s t a t e d 
, 68 f i r m l y : 

C l e a r l y t h e s h a r e s i n A l b i o n a r e a b u s i n e s s a s s e t . C l e a r l y 
t h e p e t i t i o n e r ( w i f e ) made d i r e c t and i n d i r e c t c o n t r i b u t i o n 
t o t h e i r a c q u i s i t i o n by s i g n i n g the mortgage on t h e m a t r i m o n i a l 
home (which p r o v i d e d t h e money f o r t h e i r i n i t i a l p u r c h a s e ) and 
i n managing t h e h o u s e h o l d . In my vi e w , under t h e s e c i r c u m s t a n c e s , 
the r a t i o n a l e o f t h e d e c i s i o n i n t h e P i t e j r s and L a d n e r c a s e s 
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sho'uld be c o n f i n e d t o law p a r t n e r s h i p s and n o t be e x t e n d e d t o 
companies w h i c h do n o t p r a c t i c e law... 

A l t h o u g h i t may n o t be p o s s i b l e t o award a spouse an i n t e r e s t i n 

a law p r a c t i c e i f she does n o t have l e g a l q u a l i f i c a t i o n s , i t i s u n c l e a r 

why t h e c o u r t i n P i t e r s d i d not c o n s i d e r o f f e r i n g the w i f e s ome 
69 

c o m p e n s a t i o n i n s t e a d o f such an i n t e r e s t . As w i t h I n d i a n l a n d o r 
6 9a 

p r o p e r t y h e l d by t h e d i r e c t o r o f t h e V e t e r a n s ' Land A c t , a l t h o u g h t h e 

" r e s " c a n n o t be a t t a c h e d , c o m p e n s a t i o n c o u l d be o r d e r e d i n a p p r o p r i a t e 

c i r c u m s t a n c e s . A l t e r n a t i v e l y t h e c o u r t c o u l d o r d e r t h a t the r e m a i n i n g 

a s s e t s be d i v i d e d u n e q u a l l y . T h e r e seems no l o g i c a l r e a s o n why a d o c t o r ' s 

p r a c t i c e and a d e n t i s t ' s p r a c t i c e ^ ^ c a n be a t t a c h e d , b u t n o t a l a w y e r ' s . 

The t e r m " v e n t u r e " i s n o t r e s t r i c t e d t o b u s i n e s s v e n t u r e s and 
70 

has on o c c a s i o n been h e l d t o i n c l u d e p o r t f o l i o s o f f a m i l y i n v e s t m e n t s , 
71 

In Russe11 v Russe11 the c o u r t h e l d t h a t c e r t a i n m i n i n g s h a r e s and 

o t h e r b u s i n e s s i n t e r e s t s were j o i n t v e n t u r e s . The s h a r e s h a d been 

p u r c h a s e d by t h e h u s b and f o r the s p o u s e s ' mutual economic enhancement 

w i t h f u n d s drawn from a j o i n t s a v i n g s bank a c c o u n t or the husband's 

a c c o u n t , which was r e g a r d e d as an e x t e n s i o n o f t h e s a v i n g s a c c o u n t . In 
72 

S i n c l a i r v S i n c l a i r the c o u r t h e l d t h a t the p u r c h a s e by t h e h u s b and o f 

a condominium i n A l b e r t a as a t a x - s h e l t e r c o n s t i t u t e d a v e n t u r e w i t h i n 

s . 4 5 ( 3 ) ( e ) as an a l t e r n a t i v e t o P r o v e n z a n o L . J . S . C . ' s f i n d i n g t h a t i t was 

a f a m i l y a s s e t under s.45(2) . P e r h a p s one o f the more i n t e r e s t i n g 
73 

f a m i l y a s s e t s , so f o u n d , has been an e d u c a t i o n . In W o l v e r t o n v W o l v e r t o n 
T r a i n o r J . , i n t h e c o u r s e o f d e a l i n g w i t h t h e d i v i s i o n o f f a m i l y a s s e t s 

7 4 
under the F a m i l y R e l a t i o n s A c t , s t a t e d : 

I s h o u l d m e n t i o n h e r e t h a t one o f t h e t h i n g s of. v a l u e a c q u i r e d 
by t h e w i f e d u r i n g t h e m a r r i a g e which i s a r e a l a s s e t t o h e r 
and o f no w o r t h t o h e r h u s b and i s h e r e d u c a t i o n i n t h e F i n e 
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A r t s . T h a t e d u c a t i o n c o u p l e d w i t h the o p p u r t u n i t i e s she had to 
t r a v e l , e q u i p h e r to p a r t i c i p a t e i n many v e n t u r e s n ot o t h e r w i s e 
p o s s i b l e . In my view t h i s i s no l e s s a f a m i l y a s s e t t h a n the 
d e n t a l p r a c t i c e o f the husband. 

O b v i o u s l y t h e husband h e r e c o u l d n o t be awarded a s h a r e i n h i s 

w i f e ' s e d u c a t i o n . I t s v a l u e was, however, c o n s i d e r e d i n p e r s u a d i n g t h e 

c o u r t t o award an u n e q u a l d i v i s i o n of a s s e t s . As s u g g e s t e d e a r l i e r , 

t h e r e seems no r e a s o n why a s i m i l a r a p p r o a c h s h o u l d n o t be a d o p t e d when 

d e a l i n g w i t h a law p r a c t i c e . 

A more complex q u e s t i o n , and one which has c a u s e d much l i t i g a t i o n , 

i s t he q u e s t i o n o f what c o n s t i t u t e s "a d i r e c t o r i n d i r e c t c o n t r i b u t i o n " 

by a spouse so as t o r e n d e r a b u s i n e s s a s s e t a f a m i l y a s s e t u nder 

s s . 4 5 ( 3 ) ( e ) o r 4 6 . D i r e c t c o n t r i b u t i o n s a r e r e l a t i v e l y e a s y t o e s t a b l i s h . 

N e v e r t h e l e s s i t seems t h a t n o t e v e r y c o n t r i b u t i o n , no m a t t e r how d i r e c t , 

w i l l be s u f f i c i e n t . I f a c o u r t c o n s i d e r s t h a t a w i f e has a l r e a d y been 

more t h a n a d e q u a t e l y compensated f o r h e r c o n t r i b u t i o n and t h e c o n t r i b u t i o n 

has been s m a l l , t h e p r o p e r t y may n o t be c o n s i d e r e d a f a m i l y a s s e t . An 
7 5 

example o f t h i s may be seen i n Andrew v An drew . The c o u r t f o u n d h e r e 

t h a t t h e w i f e had worked f o r a p p r o x i m a t l e y t e n weeks i n h e r husband's 

m e d i c a l p r a c t i c e and t h a t the work was not d i f f i c u l t . In t h e s e c i r c u m s t a n c e s 

i t was h e l d t h a t t h e w i f e had n o t p r o v e n a c o n t r i b u t i o n s u f f i c i e n t to 

j u s t i f y a f i n d i n g t h a t the p r a c t i c e was a f a m i l y a s s e t . On the o t h e r 

hand i t a p p e a r s t h a t t h e s p o u s a l c o n t r i b u t i o n n e e d n o t be s u b s t a n t i a l . 
76 

In Robertshaw v Robertshaw an argument was made t h a t t h e w i f e s h o u l d 

not be c o n s i d e r e d t o have made a c o n t r i b u t i o n t o h e r husband's m e d i c a l 

p r a c t i c e as she had made such c o n t r i b u t i o n as an employee and had been 
79 

p a i d f o r h e r work. Fawcus J . r e j e c t e d t h i s argument: 
...the f a c t t h a t she was p a i d f o r h e r work, whether r e a s o n a b l y 
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w e l l p a i d o r o t h e r w i s e , i s , i t seems t o me, i r r e l e v a n t . The 
f a c t i s , and I so f i n d , t h a t she d i d make a c o n t r i b u t i o n t o 
the o p e r a t i o n o f t h e b u s i n e s s . . . . I f i n d n o t h i n g i n t h e w o r d i n g 
o f s.45(3) (e) o r s . 4 6 ( l ) o f t h e A c t wh i c h i n d i c a t e s j a n y 
i n t e n t i o n on t h e p a r t o f t h e l e g i s l a t u r e t h a t h e r c o n t r i b u t i o n 
s h o u l d n o t be c o n s i d e r e d m e r e l y b e c a u s e i t was made by h e r as 
an employee. 

78 

In F e n n i n g s v F e n n i n g s t h e w i f e had a l s o been p a i d f o r h e r 

work, t h i s t i m e i n h e r husband's m i l l i n g company. She was n e v e r t h e l e s s 

f o u n d to have made a d i r e c t c o n t r i b u t i o n and t h e company was h e l d t o be 

a f a m i l y a s s e t . 

Where money has been c o n t r i b u t e d to a b u s i n e s s , t h a t w i l l o. 

o b v i o u s l y be r e g a r d e d as a d i r e c t c o n t r i b u t i o n . O t h e r c o n t r i b u t i o n s have 

i n c l u d e d the use o f a w i f e ' s e q u i t y i n t h e f a m i l y home, a l b e i t w i t h o u t 
79 

c o s t t o h e r and f o r b r i e f p e r i o d s o f time . A d i r e c t c o n t r i b u t i o n can 

a l s o be made so as to c o n v e r t p o s t - s e p a r a t i o n b u s i n e s s a s s e t s i n t o f a m i l y 
80 

a s s e t s . So i n J o h n s o n v J o h n s o n the husband had made i n v e s t m e n t s a f t e r 

s e p a r a t i o n by b o r r o w i n g from t h e bank. The e v i d e n c e e s t a b l i s h e d t h a t 

Mrs. J o h n s o n c o n t r i b u t e d t o h e r husband's c r e d i t a t t h e bank and i n d e e d 

t h a t he had a s k e d h e r n o t t o t e l l t h e bank o f t h e s e p a r a t i o n l e s t i t 

j e o p a r d i s e h i s c r e d i t p o s i t i o n . Thua 'the' c o n n e c t i o n between t h e a c q u i s i t i o n 

o f t h e a s s e t s and Mrs. J o h n s o n was e s t a b l i s h e d and t h e y were h e l d t o be 

f a m i l y a s s e t s . I t i s u n c l e a r w hether e v e r y p o s t - s e p a r a t i o n c o n t r i b u t i o n 

w o u l d be so r e g a r d e d . I f , f o r example, t h e p a r t i e s s e p a r a t e d and t h e 

w i f e t h e n s t a r t e d t o work f o r t h e husband's company f o r t h r e e y e a r s 

p r i o r t o t h e a p p l i c a t i o n f o r d i v o r c e and d i v i s i o n o f p r o p e r t y , would 

she be e n t i t l e d t o a s h a r e i n t h e b u s i n e s s a s s e t s a c c u m u l a t e d s i n c e t h e 

s e p a r a t i o n ? A l i t e r a l i n t e r p r e t a t i o n o f t h e s e c t i o n w o u l d s u g g e s t t h a t 

s uch a c o u r s e i s open t o h e r . On t h e o t h e r hand i t c o u l d be a r g u e d t h a t 
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t h e c o n t r i b u t i o n w a s m a d e s t r i c t l y q u a e m p l o y e e a n d n o t q u a w i f e . T h i s 

d i s t i n c t i o n i s r a t h e r n i c e a n d w a s n o t a c c e p t e d i n r e g a r d t o a s s e t s 

a c q u i r e d a n d c o n t r i b u t i o n s m a d e d u r i n g m a r r i a g e - i n R o b e r t s h a w . T h e 

p r e c i s e p o i n t h a s y e t t o c o m e b e f o r e t h e c o u r t s a n d i t i s u n c l e a r h o w 

t h e y w o u l d r e s p o n d . 

T h e q u e s t i o n o f w h a t a m o u n t s t o a n i n d i r e c t c o n t r i b u t i o n b y a 

s p o u s e p r e s e n t s e v e n m o r e d i f f i c u l t y . T h e t e r m " i n d i r e c t c o n t r i b u t i o n " 

i s d e f i n e d i n s . 4 6 ( 2 ) a n d i n c l u d e s " s a v i n g s t h r o u g h e f f e c t i v e m a n a g e m e n t 

o f h o u s e h o l d o r . ' c h i l d - r e a r i n g r e s p o n s i b i l i t i e s b y t h e s p o u s e w h o h o l d s 

n o i n t e r e s t i n t h e p r o p e r t y " . One.iof t h e f i r s t i s s u e s t o a r i s e b e f o r e t h e 

c o u r t s i n t h i s r e g a r d w a s w h e t h e r s u c h " s a v i n g s " h a d t o b e p r o v e n o r 

81 

w h e t h e r t h e y c o u l d b e i n f e r r e d . I n F e n n i n g s v F e n n i n g s t h e r e s p o n d e n t 

h u s b a n d a r g u e d t h a t " s a v i n g s " c o u l d n o t b e p r e s u m e d t o f l o w f r o m 

" e f f e c t i v e m a n a g e m e n t " a n d t h a t t h e w i f e h a d n o t p r o v e n a c t u a l s a v i n g s . 

C a t l i f f L . J . S . C . n e v e r t h e l e s s i n f e r r e d t h a t ^ t h e w i f e d i d m a k e s a v i n g s 

t h r o u g h h e r e f f e c t i v e m a n a g e m e n t o f t h e h o u s e h o l d a n d c i t e d e x a m p l e s 

o f w h e r e t h e w i f e h a d m a d e c l o t h e s f o r t h e h u s b a n d ' s d a u g h t e r . M o r e 
8 2 

s p e c i f i c e v i d e n c e o f s a v i n g s w a s t e n d e r e d i n S i n c l a i r v S i n c l a i r , w h e r e 
t h e w i f e w a s a b l e t o a c c o u n t f o r m o n t h l y h o u s e h o l d e x p e n d i t u r e o v e r 

8 3 

p a s t p e r i o d s . I n L i t t l e w o o d v L i t t l e w o o d W e t m o r e L . J . S . C . s u g g e s t e d 

t h a t s . 4 6 ( 2 ) i n v o l v e d t w o s e p a r a t e t e s t s ; t h a t " s a v i n g s t h r o u g h e f f e c t i v e 

m a n a g e m e n t " i s o n e t e s t a n d a c o n t r i b u t i o n t h r o u g h c h i l d - r e a r i n g 

r e s p o n s i b i l i t i e s a n o t h e r . I n t h i s i n s t a n c e t h e r e w a s n o f a c t u a l e v i d e n c e 

o f s a v i n g s t h r o u g h e f f e c t i v e m a n a g e m e n t . T h e w i f e h a d , h o w e v e r , a s s u m e d 

t h e e n t i r e r e s p o n s i b i l i t y f o r r a i s i n g t h e c h i l d r e n o v e r a p e r i o d o f 

t w o y e a r s w h i l e t h e h u s b a n d d e v o t e d h i m s e l f t o h i s b u s i n e s s a n d t h i s 

w a s h e l d t o s a t i s f y t h e s e c o n d p a r t o f t h e t e s t , b e i n g m o r e t h a n t h e 
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" n o r m a l c h i l d - r e a r i n g r e s p o n s i b i l i t i e s " . T h e c o u r t l e f t o p e n t h e 

q u e s t i o n o f w h e t h e r n o r m a l c h i l d - r e a r i n g r e s p o n s i b i l i t i e s w o u l d b e 

I n S i m p k i n s v 

t h e o r d i n a r y ' w a s 

r e q u i r e d o f a w i f e i n t h i s r e g a r d a g a i n c a m e u p f o r c o n s i d e r a t i o n . 

85 
S h e p p a r d L . J . S . C . n o t e d : 

I a m u r g e d b y c o u n s e l f o r t h e h u s b a n d t o f i n d t h a t t h e r e w a s 
n o i n d i r e c t c o n t r i b u t i o n b y t h e w i f e ( t o t h e h u s b a n d ' s b u s i n e s s ) 
b e c a u s e s h e h a d n o t p r o d u c e d p r o o f o f " s a v i n g s t h r o u g h e f f e c t i v e 
m a n a g e m e n t o f h o u s e h o l d o r c h i l d - r e a r i n g r e s p o n s i b i l i t i e s " . T h a t 
i s t o s a y , i f I u n d e r s t a n d c o u n s e l c o r r e c t l y , t h a t t h e w i f e 
h a d n o t s h o w n , f o r e x a m p l e , t h a t s h e h a d o p e n e d a b a n k a c c o u n t 
a n d p e r i o d i c a l l y d e p o s i t e d s a v i n g s f r o m h e r h o u s e h o l d b u d g e t 
w h i c h w e r e t h e n h e l d t h r o u g h o u t t h e m a r r i a g e o r m a d e a v a i l a b l e 
t o t h e h u s b a n d f o r i n v e s t m e n t i n t h e b u s i n e s s . I n d e e d , c o u n s e l 
w e n t e v e n f u r t h e r a n d u r g e d me t o f i n d t h a t f a r f r o m e s t a b l i s h i n g 
a n y s a v i n g s t h e w i f e w a s a s p e n d t h r i f t w h o w a s c o n t i n u a l l y u r g i n g 
h e r - h u s b a n d t o s p e n d m o r e o n f o o l i s h l u x u r i e s . 

W i t h r e s p e c t , I r e j e c t t h a t i n t e r p r e t a t i o n o f , s . 4 6 ( 2 ) . W h e r e 
a w i f e , a s i n t h i s c a s e , h a s c a r r i e d o u t h o u s e h o l d a n d c h i l d -
r e a r i n g r e s p o n s i b i l i t i e s o v e r a p e r i o d o f t i m e ( i n t h i s c a s e 
s o m e t h i r t e e n y e a r s ) I t h i n k i t i s t o b e i n f e r r e d t h a t t h e s e 
a c t i v i t i e s w e r e p e r f o r m e d e f f e c t i v e l y a n d i n a m a n n e r t o p r o d u c e 
s a v i n g s f o r t h e f a m i l y u n l e s s e v i d e n c e i s l e d t o t h e c o n t r a r y . 
H e r e t h e r e h a s b e e n n o e v i d e n c e t h a t t h r o u g h s u b s t a n t i a l p e r i o d s 
o f t h e m a r r i a g e t h e h u s b a n d h a s b e e n f o r c e d t o e m p l o y o t h e r 
p e o p l e t o c a r r y o u t t h e s e a c t i v i t i e s b e c a u s e o f t h e i n e f f e c t i v e n e s s 
o r s l o t h o f t h e w i f e . 

T h i s r e a s o n i n g , i f c o r r e c t , r e v e r s e s t h e b u r d e n o f p r o o f i n t h e s e 

c a s e s t o a s u b s t a n t i a l d e g r e e . T h e o n u s w o u l d no l o n g e r b e on t h e w i f e 

t o p r o v e s h e made e f f e c t i v e s a v i n g s b u t on t h e h u s b a n d t o p r o v e s h e d i d 

8 6 

n o t . I n J o h n s on v J o h n s o n , h o w e v e r , T a y l o r J . r e j e c t e d t h i s i d e a a n d 

h e l d t h a t " t h e o n u s m u s t b e o n t h e w i f e t o s a t i s f y t h e c o u r t t h a t h e r 

s t e w a r d s h i p o f t h e h o u s e h o l d f u n d s was p r u d e n t a n d r e s u l t e d i n b u s i n e s s 
8 7 

a s s e t s b e i n g a c c u m u l a t e d " . . T h i s m a r k s a s u b s t a n t i a l r e t r e a t f r o m t h e 

S i m p k i n s c a s e . I t i s t h u s s t i l l u n c l e a r w h a t d e g r e e o f s a v i n g s o r 

e f f o r f e m u s t b e p r o v e n t o s a t i s f y s . 4 6 ( 2 ) . I t s e e m s p r o b a b l e t h a t i n 

s u f f i c i e n t t o c o n s t i t u t e a n i n d i r e c t c o n t r i b u t i o n . 

8 4 
S i m p k i n s t h e q u e s t i o n o f w h e t h e r s o m e t h i n g o u t o f 
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most i n s t a n c e s t h e r e w i l l have t o be s u b s t a n t i a l e v i d e n c e o f i n e f f e c t i v e n e s s 

on the p a r t o f the spouse r e l y i n g on s.46(2) b e f o r e t h e c o u r t w i l l be 

s a t i s f i e d t h a t no s a v i n g s c o u l d have been made. In J o h n s o n v J o h n s o n the 

e v i d e n c e was t h a t the w i f e had m i s a p p r o p r i a t e d h o u s e h o l d f u n d s w h i c h 

she had then used f o r g a m b l i n g . In t h e s e c i r c u m s t a n c e s i t i s n o t 

s u p r i s i n g t h a t t h e c o u r t w o u l d not i n f e r t h a t any p e c u n i a r y a d v a n t a g e had 

a c c r u e d t o the husband from h e r management o f h o u s e h o l d and c h i l d -

r e a r i n g f a c i l i t i e s . In a n y t h i n g o t h e r than extreme c a s e s , however, a c t u a l 

s a v i n g s w i l l be e x t r e m e l y d i f f i c u l t to p r o v e . As a m a t t e r o f p r a c t i c a l i t y , 

a c c o r d i n g l y , i t may be n e c e s s a r y f o r the c o u r t t o i n f e r s u c h s a v i n g s 

i n n o r m a l c i r c u m s t a n c e s . 

An even more v e x e d q u e s t i o n i s w h e t h e r p r o o f o f s a v i n g s t h r o u g h 

management o f h o u s e h o l d o r c h i l d - r e a r i n g r e s p o n s i b i l i t i e s i s o f i t s e l f 

s u f f i c i e n t t o e s t a b l i s h an i n d i r e c t c o n t r i b u t i o n . T h e r e a r e two g e n e r a l 

l i n e s o f a u t h o r i t y on t h i s i n B r i t i s h C o l u m b i a . They r a i s e t h e i s s u e o f 

w h e t h e r an i n d i r e c t c o n t r i b u t i o n f r o m a w i f e ' s e f f e c t i v e management o f 

h o u s e h o l d o r c h i 1 d - r e a r i n g r e s p o n s i b i l i t i e s i s t o be assumed o r w h e t h e r 

she must p r o v e t h a t t h e y r e s u l t e d i n a c o n t r i b u t i o n t o h e r h u s b a n d ' s 

p r o p e r t y o r v e n t u r e . I n t h e e a r l i e r c a s e s t h e r e was o f t e n e v i d e n c e o f 

b o t h d i r e c t c o n t r i b u t i o n and a c o n t r i b u t i o n w h i c h may have f a l l e n u n d e r 
8 8 

s . 4 6 ( 2 ) , so t h e m a t t e r was n e v e r d i s c u s s e d i n d e t a i l . I n S amue1s v 
89 

Samuels , h o w e v e r , C a t l i f f L . J . S . C . h e l d t h a t a l t h o u g h t h e w i f e h a d made 
a c o n t r i b u t i o n as a w i f e and m o t h e r , t h e c o n t r i b u t i o n d i d n o t have t h e 

n e c e s s a r y c o n n e c t i o n w i t h t h e p r o p e r t y i n w h i c h she c l a i m e d an i n t e r e s t . 
9 0 

He e x p l a i n e d : 
What I t h i n k t h e w i f e must p r o v e i s t h a t h e r c o n t r i b u t i o n h a d 
some c o n n e c t i o n , a l b e i t i n o n l y a g e n e r a l way, w i t h t h e p r o p e r t y 
i n w h i c h she s e e k s an i n t e r e s t . T h a t some c o n n e c t i o n i s r e q u i r e d 
seems c l e a r f r o m s . 4 6 ( l ) w h i c h e x c l u d e s b u s i n e s s a s s e t s w h e r e 
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t h e non-owning spouse makes no c o n t r i b u t i o n t o "the a c q u i s i t i o n 
o f t h e p r o p e r t y " o r " o p e r a t i o n o f t h e b u s i n e s s " . . . T h i s seems 
a l s o the s e n s e o f s . 4 5 ( 3 ) (e) which c o n s t i t u t e s as a f a m i l y 
a s s e t a s p o u s e ' s i n t e r e s t i n a v e n t u r e " t o w h i c h money o r 
money's worth was c o n t r i b u t e d by t h e o t h e r s p o u s e . . . " 

Assuming t h e w i f e has p r o v e d h e r " e f f e c t i v e management" as 
d e s c r i b e d i n s . 4 6 ( 2 ) , t h e r e i s no e v i d e n c e t h a t such management 
c o n t r i b u t e d i n any way t o t h e o p e r a t i o n o f the S askatchewan 
p r o p e r t i e s . By such management she d i d n o t f r e e h e r husband t o 
d e a l w i t h them, as t h e y were managed by h i s b r o t h e r and n o t by 
him. To f i n d t h i s a s s e t a f a m i l y a s s e t i t w o uld, I t h i n k , be 
n e c e s s a r y t o h o l d t h a t b u s i n e s s o r v e n t u r e a s s e t s a r e f a m i l y 
a s s e t s whenever a non-owning spouse shows s i m p l y t h a t she has 
been a good w i f e and mother w i t h o u t any need t o p r o v e a l i n k 
between t h e a c t i v i t i e s o f the w i f e and t h e a s s e t . i n q u e s t i o n . I 
do n o t c o n s t r u e s . 4 5 ( 3 ) ( e ) and s . 4 6 i n t h i s way. In t h e o r d i n a r y 
case i t may n o t be a t a l l d i f f i c u l t f o r a w i f e t o show h e r 
i n d i r e c t c o n t r i b u t i o n , v i a s . 4 6 ( 2 ) , t o h e r husband's b u s i n e s s 
a s s e t s . Her r o l e as a h o u s e w i f e and mother f a c i l i t a t e s h i s 
p r e o c c u p a t i o n w i t h h i s b u s i n e s s . But t h a t i s n o t t h e case h e r e . 
In my v i e w , th e w i f e has n o t s a t i s f i e d t h e onus on h e r t o 
p r o v e t h a t she made a c o n t r i b u t i o n t o h e r husband's i n t e r e s t 
i n t h e S a s k a t c h e w a n p r o p e r t i e s , w h i c h a c c o r d i n g l y , I f i n d , i s 
n o t a f a m i l y a s s e t . 

W h i l e S amue1s i n s i s t s t h a t t h e r e must be some c o n n e c t i o n between 

t h e a s s e t i n q u e s t i o n and t h e i n d i r e c t c o n t r i b u t i o n , i t d i d a t l e a s t 

l e a v e open t h e p o s s i b i l i t y o f t h a t r e q u i r e m e n t b e i n g p r o v e n by t h e f a c t 

o f t h e husband h a v i n g more time t o d e v o t e t o h i s b u s i n e s s e s b e c a u s e o f 
9 1 

h i s w i f e ' s a c t i v i t i e s i n the home. B l o c k b e r g e r v B l o c k b e r g e r t o o k a 

s t r i c t e r a p p r o a c h . In h o l d i n g t h a t Mrs. B l o c k b e r g e r ' s h o u s e k e e p i n g 

d u t i e s d i d n o t a s s i s t h e r h u s b and i n t h e o p e r a t i o n o f h i s b u s i n e s s , 
9 2 

G o u l d J . r e m a r k e d : 
The t r e n d o f B r i t i s h C o l u m b i a d e c i s i o n s seems t o be t o w a r d s t h e 
p r i n c i p l e t h a t when the' w i f e c a r r i e s out a d e q u a t e l y w i f e l y and 
m o t h e r l y d u t i e s , she f r e e s the h u s b and t o a d v a n c e . h i s f o r t u n e s 
i n t h e b u s i n e s s w o r l d and t h a t t o t h e e x t e n t t h a t h i s f o r t u n e s 
are a d v a n c e d , she i s e n t i t l e d p r i m a f a c i e t o o n e - h a l f o f t h e 
a d vance, b e c a u s e h e r i n d i r e c t c o n t r i b u t i o n has t a k e n t h e a s s e t 
o u t o f t h e e x c e p t i o n i n s . 4 6 ( l ) , and b r o u g h t i t w i t h i n t h e 
d e f i n i t i o n o f f a m i l y a s s e t s i n s . 4 5 ( 3 ) ( e ) : a r i g h t , s h a r e o r 
i n t e r e s t o f a s p o u s e i n a v e n t u r e t o w h i c h money o r money's 
worth was, d i r e c t l y o r i n d i r e c t l y , c o n t r i b u t e d by o r on b e h a l f 
o f t h e o t h e r s p o u s e " . The f i r s t f l a w i n t h e above p r o p o s i t i o n i s 
t h a t i t assumes t h a t the h u s b and w o u l d be c a r r y i n g out " e f f e c t i v e 
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management o f h o u s e h o l d and c h i l d - r e a r i n g r e s p o n s i b i l i t i e s " i f 
h i s w i f e di,d n o t do so. I see no j u r i s d i c t i o n f o r t h a t 
a s s u m p t i o n . To assume t h a t such w o u l d o c c u r i s t o be b l i n d t o the 
o r d i n a r y and e x p e c t e d c o n d u c t o f t h e Western C a n a d i a n husband. 
The s e c o n d and the. l a r g e r f l a w i n the p r o p o s i t i o n i s t h e 
a s s u m p t i o n t h a t " e f f e c t i v e management o f h o u s e h o l d and c h i l d -
r e a r i n g r e s p o n s i b i l i t i e s " by a w i f e i n v a r i a b l y must make an 
i n d i r e c t c o n t r i b u t i o n t o t h e a c q u i s i t i o n o r o p e r a t i o n o f t h e 
husband's b u s i n e s s .... o r i n v a r i a b l y must c o n s t i t u t e an i n d i r e c t 
c o n t r i b u t i o n t o a husband's " r i g h t , s h a r e o r i n t e r e s t i n a 
v e n t u r e " . . . The A c t does n o t say or c o n n o t e t h a t . A l l i t c o n n o t e s 
i s t h a t " e f f e c t i v e management o f h o u s e h o l d o r c h i l d - r e a r i n g 
r e s p o n s i b i l i t i e s " may, c a n , n o t , must, c o n s t i t u t e an i n d i r e c t 
c o n t r i b u t i o n . T h e r e must be some c o n n e c t i o n between the w i f e ' s 
c o n d u c t and the a s s e t i n q u e s t i o n . 

A c o n t r a r y view was p u t f o r w a r d by S p e n c e r L . J . S . C . i n Vance v 
9 3 9 4 Vance . H a v i n g r e f e r r e d t o B l o c k b e r g e r , he c o n t i n u e d : 

With g r e a t r e s p e c t , I i n c l i n e t o t h e view t h a t by e f f e c t i v e l y 
• managing t h e h o u s e h o l d or c h i l d - r e a r i n g , t h e w i f e r e l i e v e s t h e 
h u s b a nd o f a c o n c e r n t h a t w o u l d o t h e r w i s e be h i s . T h a t i s n o t 
t o s a y t h a t he would h i m s e l f n e c e s s a r i l y assume t h e s e o b l i g a t i o n s , 
b u t t h a t he w o u l d be b u r d e n e d w i t h t h e r e s p o n s i b i l i t y o f e n s u r i n g 
t h a t somehow t h e y were d i s c h a r g e d . 

On t h e f a c t s i n Van ce ( t h e w i f e had a c t i v e l y e n c o u r a g e d th e 

h u s b a n d i n h i s b u s i n e s s e n d e a v o u r s and h o s t e d a number o f b u s i n e s s 

p a r t i e s f o r h i m ) , he d i s t i n g u i s h e d B l o c k b e r g e r and f o u n d t h a t t h e w i f e 

d i d c o n t r i b u t e i n d i r e c t l y t o t h e husband's b u s i n e s s c a r e e r . 

95 

E l s o m v E1som was more s p e c i f i c . A g a i n t h e w i f e h e r e was o n l y 

a b l e t o p r o v e a c o n t r i b u t i o n t o h e r husband's b u s i n e s s a s s e t s by v i r t u e 

o f h e r r o l e as a w i f e and mother, b e i n g one o f t h a t c l a s s d e s c r i b e d by 

L ocke J . a s : " . . . o r d i n a r y - s a t i s f i e d and r e a s o n a b l y happy i n d i v i d u a l s 

whose e f f o r t s s u s t a i n t h e m s e l v e s , t h e i r h u s b a n d s , th e h o u s e h o l d , and 
96 

p e r h a p s c o n s t i t u t e 75% o f t h e f a m i l i e s i n B r i t i s h C o l u m b i a " ' . The 

c o u p l e had one c h i l d and t h e husband s p e n t c o n s i d e r a b l e t i m e d u r i n g 

t h e m a r r i a g e commuting between E n g l a n d and Canada on b u s i n e s s t r i p s . 
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In d e c i d i n g w h e t h e r o r n o t the w i f e ' s e f f o r t s s a t i s f i e d t h e r e q u i r e m e n t s 

o f s.45(3) (e) , Locke J . s p e c i f i c a l l y r e j e c t e d t h e B l o c k b e r g e r y 

B l o c k b e r g e r a p p r o a c h and p r e f e r r e d t h e s t a t e m e n t o f S p e n c e r L . J . S . C . i n 
97 

Van ce v Vance, q u o t e d above. He c o n c l u d e d : ' 

In t h e i n s t a n t c a s e , w i t h t h e h u s b a n d s h u t t l i n g back and f o r t h 
between E n g l a n d and Canada t h r o u g h o u t t h e whole o f t h e m a r r i a g e , 
I c a n n o t see how, p a r t i c u l a r l y a f t e r t h e c h i l d a r r i v e d , she 
d i d n o t r e l i e v e him o f " c o n c e r n " a t one p l a c e o r a n o t h e r . 
Prima f a c i e h e r s h a r e i s 50%. 

Van ce v Van ce was a l s o p r e f e r r e d o v e r t h e B l o c k b e r g e r d e c i s i o n 
98 

i n Wagner v Wagner . McDonald L . J . S . C . h e r e ^ i n t i m a t e d t h a t by m e r e l y 

e s t a b l i s h i n g h i s o r h e r own r e s p o n s i b i l i t y f o r o r i n v o l v e m e n t i n t h e 

h o u s e h o l d management o r c h i l d - r e a r i n g a c t i v i t i e s o f t h e f a m i l y , t h e 

spouse c l a i m i n g an i n t e r e s t i n b u s i n e s s a s s e t s o r a v e n t u r e owned by 

t h e o t h e r spouse has e s t a b l i s h e d , by v i r t u e o f s.46(2) , a p r i m a f a c i e 

c a s e . T h a t case c o u l d be met by t h e o t h e r spouse e s t a b l i s h i n g t h a t such 

i n v o l v e m e n t was n o t " e f f e c t i v e " o r t h a t no " s a v i n g s " r e s u l t e d or t h a t 

t h e c o n t r i b u t i o n o f t h e c l a i m i n g spouse d i d n o t have any c o n n e c t i o n , 

d i r e c t or i n d i r e c t , w i t h t h e b u s i n e s s o r v e n t u r e i n q u e s t i o n . Even i f 

t h e f a c t s so p r o v e d were n o t s u f f i c i e n t t o overcome t h e p r i m a f a c i e 

c a s e • a r i s i n g from t h e o p e r a t i o n o f t h e s t a t u t e , t h e y might have a d i r e c t 

b e a r i n g om t h e f a c t o r s e n u m e r a t e d i n s.51 and r e s u l t i n t h e c o u r t 

a w a r d i n g an u n e q u a l d i s t r i b u t i o n o f b u s i n e s s a s s e t s . 

A l t h o u g h t h e Vance a p p r o a c h seems t o be t h e one b e i n g f o l l o w e d 

at p r e s e n t , i t may be q u e s t i o n e d w h e t h e r such an a p p r o a c h i s c o r r e c t . 

A l t h o u g h home and c h i l d c a r e may amount t o an i n d i r e c t c o n t r i b u t i o n 

under s . 4 6 ( 2 ) , t h e y c l e a r l y do n o t i n a l l c a s e s . I f some c o n n e c t i o n 

between t h e c o n t r i b u t i o n and t h e a s s e t s t o be s h a r e d i s n o t e s t a b l i s h e d , 
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any s u b s t a n c e b e h i n d t h e f a m i l y a s s e t / n o n - f a m i l y a s s e t ( b u s i n e s s a s s e t ) 

d i s t i n c t i o n i s removed. I t i s i n t e r e s t i n g t o n o t e th e a p p r o a c h o f the 

O n t a r i o c o u r t s t o t h e c o m p a r a b l e l e g i s l a t i o n i n O n t a r i o . A l t h o u g h th e 

l a n guage o f t h e s t a t u t e i s d i f f e r e n t , s.46 compares w i t h s.8 o f t h e 

99 100 O n t a r i o s t a t u t e . In b o t h Le athe r d a l e v Le athe r d a l e and Y oun g v Young , 

the O n t a r i o c o u r t s e s t a b l i s h e d t h a t home and c h i l d c a r e , w i t h o u t more, 

are not a c c e p t a b l e c o n t r i b u t i o n s . What must be p r o v e n i s t h a t t h e w i f e , 

by h e r a s s u m p t i o n o f more t h a n h e r f a i r s h a r e o f h o u s e h o l d r e s p o n s i b i l i t i e s , 

e n a b l e d h e r h u s b a n d t o a c q u i r e or o p e r a t e h i s b u s i n e s s a c q u i s i t i o n s . 

I t has a l r e a d y been n o t e d t h a t a w i f e c a n , t h r o u g h h e r d i r e c t 

c o n t r i b u t i o n , a c q u i r e an i n t e r e s t i n p o s t - s e p a r a t i o n b u s i n e s s a s s e t s . 

The q u e s t i o n a r i s e s as t o whether an i n d i r e c t c o n t r i b u t i o n t h r o u g h 

h o u s e h o l d management and c h i l d - r e a r i n g r e s p o n s i b i l i t i e s c o u l d have the 

same e f f e c t . L o g i c a l l y t h e r e seems no r e a s o n why i t s h o u l d n o t . In 

many c a s e s t h e w i f e w i l l c o n t i n u e t o t a k e major c o n t r o l and r e s p o n s i b i l i t y 

f o r r e a r i n g t h e c h i l d r e n a f t e r t h e s p o u s e s s e p a r a t e . 

T h i s p o i n t was r a i s e d , a l t h o u g h not s e t t l e d , i n T r a t c h v T r a t c h 100a 

M c L a c h l i n L . J . S . C . a d m i t t e d t h a t Mrs. T r a t c h had p e r f o r m e d h o u s e h o l d 

and c h i 1 d - r e a r i n g r e s p o n s i b i l i t i e s a f t e r t h e s e p a r a t i o n , a l t h o u g h t h e y 

were d i m i n i s h e d by r e a s o n o f t h e husband's a b s e n c e and t h e i n c r e a s i n g 

i n d e p e n d e n c e o f the c h i l d r e n . He f e l t t h a t t h e r e w o u l d o f t e n be 

s i t u a t i o n s where s u c h a p o s t - s e p a r a t i o n a c t i v i t y c o u l d f a l l under s.46(2) 

In t h e case at hand, however, he d e c i d e d t h a t t h i s f a c t o r ought more 

p r o p e r l y t o be d e a l t w i t h i n c o n n e c t i o n w i t h r e a p p o r t i o n m e n t and l e f t 

i t f o r c o n s i d e r a t i o n t h e r e . 
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T r a t ch v T r at ch i s n o t c o n c l u s i v e on t h i s p o i n t . M c L a c h l i n 

L . J . S . C . ' s comments were o b i t e r . F u r t h e r m o r e , i n T r a t c h t h e p o s t -

s e p a r a t i o n a s s e t s had been a c q u i r e d from the p r o c e e d s o f o r on t h e 

s e c u r i t y o f e a r l i e r , p r e - s e p a r a t i o n a s s e t s . T h e r e was t h e r e f o r e a 

s t r o n g ease t h a t t h e y be t a k e n i n t o c o n s i d e r a t i o n i n a d i s t r i b u t i o n 

even a p a r t from t h e w i f e ' s p o s t - s e p a r a t i o n c o n t r i b u t i o n . A l i t e r a l 

i n t e r p r e t a t i o n o f t h e F a m i l y R e l a t i o n s A c t n e v e r t h e l e s s s u p p o r t s t h e 

view t h a t an i n d i r e c t c o n t r i b u t i o n a f t e r s e p a r a t i o n s h o u l d g i v e t h e w i f e 

some i n t e r e s t i n p o s t - s e p a r a t i o n a s s e t s under s . 4 6 ( 2 ) . The s t a t u t e does 

no t p u r p o r t t o i n s i s t t h a t an i n d i r e c t c o n t r i b u t i o n w i l l o n l y be e f f e c t i v e 

i f made w h i l e t h e s p o u s e s a r e s t i l l l i v i n g t o g e t h e r . Whether t h i s was 

an e r r o r on the p a r t o f the l e g i s l a t i v e d r a f t s m a n i s a n o t h e r q u e s t i o n . 

V a l u a t i o n 

The F a m i l y R e l a t i o n s A c t does n o t m e n t i o n any s p e c i f i c d a t e at 

which a s s e t s are t o be v a l u e d . In p r a c t i c e t h e c o u r t s have p r o v e d v e r y 

f l e x i b l e i n t h e i r a p p r o a c h t o t h i s i s s u e . 

One o f t h e e a r l i e s t c a s e s on t h e i s s u e o f v a l u a t i o n was Thu v 

T h u _ 1 0 1 , where t h e a s s e t s a t i s s u e i n c l u d e d l a n d and t h e m a t r i m o n i a l 

home. D a v i e s L . J . S . C . h e l d t h a t the p r o p e r d a t e a t which t o v a l u e t h e s e 

a s s e t s was t h e da t e o f t r i a l . The date o f t r i a l was a l s o c h o s e n as t h e 

date o f v a l u a t i o n i n Mi 11 s v M i l 1 s ~*~°^ a
 t where E s s o n J . noted:"'"0"'"'3 

. . . U n l e s s t h e c i r c u m s t a n c e s a r e su c h as t o make an e q u a l d i v i s i o n 
u n f a i r , t h e p r i n c i p l e o f e q u a l i t y r e q u i r e s t h e use o f v a l u e s 
c u r r e n t a t t h e time o f t h e d i v i s i o n . 

T h i s d a t e does n o t h o l d t r u e i n e v e r y i n s t a n c e . The C o u r t o f 
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A p p e a l has a f f i r m e d t h a t the date o f v a l u a t i o n need n o t be f i x e d a t t h e 

dat e o f t h e t r i g g e r i n g e v e n t under s.43 o r t h e date o f t r i a l b u t can 

be any o t h e r a p p r o p r i a t e d a t e . T h i s was f i r s t a s s e r t e d by t h e C o u r t o f 
102 

A p p e a l i n R u t h e r f o r d v R u t h e r f o r d and r e p e a t e d by McDonald J.A. i n 
103 

W i l l i a m s v W i l l i a m s 

The date o f s e p a r a t i o n w i l l i n many i n s t a n c e s be t h e a p p r o p r i a t e 

date o f v a l u a t i o n s i n c e t h e non-owning spouse w i l l g e n e r a l l y have made 

no c o n t r i b u t i o n t o t h e a s s e t s s i n c e t h a t d a t e . So i n D e m e t r i c k v 
104 

D e m e t r i c k i t was h e l d t h a t s i n c e t h e w i f e had made no c o n t r i b u t i o n t o 

the husband's v e t e r i n a r i a n p r a c t i c e , h i s p a r t n e r s h i p o r h i s r e t i r e m e n t 

s a v i n g s p l a n s i n c e t h e da t e o f s e p a r a t i o n , t h e v a l u a t i o n o f t h e s e a s s e t s 
105 

s h o u l d be d e t e r m i n e d as o f t h a t d a t e . In Smi t h v Smi t h , however, i t 

was h e l d t h a t t h e date f o r t h e v a l u a t i o n o f a s s e t s must c l e a r l y be t h e 

date when t h e p r i n c i p l e s o f e q u i t y o f i n t e r e s t may be m a i n t a i n e d , i n 

o t h e r words, t h e da t e t h a t an o r d e r i s g i v e n p u r s u a n t t o t h e F a m i l y  

R e l a t i o n s A c t . The f a c t s o f the case were t h a t t h e c o u p l e worked i n 

c o m m e r c i a l , f i s h i n g and t h e v a l u e o f the' husband's b o a t and c o m m e r c i a l 

f i s h i n g l i c e n c e had d e c r e a s e d s i n c e t h e p a r t i e s had s e p a r a t e d . The 

c o u r t p o i n t e d out. t h a t t h e w i f e had been a b l e t o keep h e r e a r n i n g s 

s i n c e s e p a r a t i o n w i t h o u t s h a r i n g . I f t h e husband's a s s e t s were t o be 

v a l u e d as o f the date o f s e p a r a t i o n she would, i n e f f e c t , be o b t a i n i n g 

a s h a r e i n t h e r e s p o n d e n t ' s income, w h i c h was c a l c u l a t e d on an a n n u a l 

b a s i s . The d e c i s i o n was t h u s c l e a r l y b a s e d on i t s own f a c t s . 

One a s s e t 

v a l u a t i o n i s t h e 

f a m i l y a s s e t s by 

whi c h has c a u s e d p a r t i c u l a r d i f f i c u l t y i n r e g a r d t o 

p e n s i o n . As a l r e a d y m e n t i o n e d , p e n s i o n s q u a l i f y as 

d e f i n i t i o n under s . 4 5 ( d ) . U n f o r t u n a t e l y , i n the v a s t 
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m a j o r i t y o f c a s e s , a number o f y e a r s w i l l e l a p s e between t h e t r i g g e r i n g 

e v e n t i n s.43 o r d a t e of. a p p l i c a t i o n t o t h e c o u r t and t h e t i m e t h e 

p e n s i o n w i l l be r e a l i z e d . The dilemma the c o u r t f a c e s i n t h e s e 

c i r c u m s t a n c e s was e x p r e s s e d by T a y l o r J . i n B e l c h e r v Belcher''" 0^: 

The dilemma r e s u l t s , I t h i n k , from th e f a c t t h a t the s t a t u t e 
t r e a t s p e n s i o n p l a n b e n e f i t s i n t h e same way as a s s e t s a l r e a d y 
i n e x i s t e n c e , and i t c o n t e m p l a t e s a o n c e - a n d - f o r - a l l d i v i s i o n 
o f such a s s e t s a t t h e t i m e o f t h e " t r i g g e r i n g " e v e n t w h i c h 
t e r m i n a t e s t h e f a m i l y r e l a t i o n s h i p . But p e n s i o n p l a n a s s e t s 
are n o t a form o f r e a l i z e d p e r s o n a l p r o p e r t y which can be 
d i s p o s e d o f and d i v i d e d a t any t i m e . Such a p l a n i s n o t r e a l l y 
an " a s s e t " i n t h e c o n v e n t i o n a l s e n s e a t a l l ; i n such a case as 
t h i s i t i s m e r e l y a p o s s i b l e s o u r c e o f income w h i c h may be 
r e c e i v e d i n the f u t u r e and o u t ' o f w h i c h one spouse may be a b l e 
t o s u p p o r t t h e o t h e r d u r i n g t h e i r r e t i r e m e n t . 

A s e c o n d d i f f i c u l t y i n t h i s r e g a r d r e s u l t s from the f a c t t h a t t h e 

c o u r t s are u n d e r s t a n d a b l y r e l u c t a n t t o award a spouse a 50% i n t e r e s t i n 

a p e n s i o n t o which the o t h e r spouse has been c o n t r i b u t i n g * a l o n e f o r a 

number o f y e a r s a f t e r the s e p a r a t i o n . 

A l a r g e number o f c a s e s have been h e a r d i n which t h e i s s u e o f 

d i v i s i o n o f p e n s i o n p l a n s has a r i s e n f o r d i s c u s s i o n . I t i s n o t p r o p o s e d 

to embark upon an i n - d e p t h a n a l y s i s o f t h e s e c a s e s . They are t o o 

numerous and t o o complex. The C o u r t o f A p p e a l , however, has g i v e n an 

i m p o r t a n t d e c i s i o n which d e a l s e x t e n s i v e l y w i t h the d i v i s i o n o f p e n s i o n s 

i n B r i t i s h C o l u m b i a and an e x a m i n a t i o n o f i t s c o n c l u s i o n s g i v e s some 

i n d i c a t i o n o f t h e c o m p l e x i t i e s i n v o l v e d and t h e a p p r o a c h w h i c h i t has 

d i r e c t e d be t a k e n t o them. 

In R u t h e r f o r d v R u t h e r f o r d t h e most i m p o r t a n t p a r t o f t h e 

d e c i s i o n i n t h e C o u r t o f A p p e a l d e a l s w i t h p e n s i o n r i g h t s . A t the t i m e 

o f t h e t r i a l i n November 1979 t h e h u s b and had o v e r 37 y e a r s o f s e r v i c e 



-71-

w i t h t h e p r o v i n c i a l government a l t h o u g h he was o n l y 53 y e a r s o f age. 

Under t h e r e l e v a n t p r o v i n c i a l s u p e r a n n u a t i o n l e g i s l a t i o n t h e r e t i r e m e n t 

b e n e f i t i s c a l c u l a t e d by m u l t i p l y i n g t h e y e a r s o f s e r v i c e , up t o a 

maximum o f 35 y e a r s , t i m e s 2%, t i m e s t h e h i g h e s t a v e r a g e 5 y e a r s s a l a r y 

o f t h e employee. Thus t h e h u s b a n d h a d a l r e a d y r e a c h e d t h e h i g h e s t 

p o s s i b l e p e r c e n t a g e - 7 0 % . D e s p i t e t h i s , he c o u l d n o t r e c e i v e h i s p e n s i o n 

b e n e f i t u n t i l age 55. F u r t h e r m o r e , he c o u l d e l e c t t o c o n t i n u e w o r k i n g 

a f t e r age 55 and n o t r e t i r e u n t i l e i t h e r age 60 o r 65, t h e r e b y i n c r e a s i n g 

the l a s t o f t h e above m u l t i p l e s . 

A t the t i m e o f t r i a l t he h u s b a n d was 53. The t r i a l j u d g e h e l d 

t h a t t h e p e n s i o n was a f a m i l y a s s e t and d e c l a r e d t h a t t h e w i f e h e l d an 

u n d i v i d e d o n e - h a l f i n t e r e s t i n t h e p e n s i o n as t e n a n t i n common as o f 

th e date o f t h e i r s e p a r a t i o n i n 1976. He d e c l i n e d t o make f u r t h e r o r d e r s 

i n r e g a r d t o t h e e x a c t v a l u e o f the p e n s i o n o r as t o how i t s h o u l d be 

d i v i d e d . He s u g g e s t e d t h a t the p a r t i e s c o u l d a g r e e t o a method o f 

d i v i d i n g up the monthly p e n s i o n cheque when t h e husband e v e n t u a l l y 

r e t i r e d . In t h e a b s e n c e o f s u c h agreement, t h e c o u r t w o u l d make an o r d e r 

f o r d i v i s i o n when t h e t i m e a r o s e . I f t h e h u s b a n d c h o s e n o t t o r e t i r e a t 

age 55, he i n d i c a t e d t h a t the w i f e c o u l d a p p l y f o r m a i n t e n a n c e . 

By t h e time t h e ca s e was d e c i d e d i n t h e C o u r t o f A p p e a l i n 

September 1981, i t was a p p a r e n t t h a t t h e husband had ch o s e n t o c o n t i n u e 

w o r k i n g and t h a t he was n o t g o i n g t o r e t i r e a t age 55. T h i s f a c t and 

the p o s s i b i l i t y t h a t he might n o t r e t i r e u n t i l age 65 ( a n o t h e r 10 y e a r s ) ! 

r a i s e d I n t e r e s t i n g q u e s t i o n s as t o t h e n a t u r e o f t h e w i f e ' s r i g h t and 

i n p a r t i c u l a r h e r r i g h t t o r e a l i z e on the p a r t o f the p e n s i o n t h a t 

b e l o n g e d t o h e r . 
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S e a t o n J.A. wrote an e x t e n s i v e judgment w i t h which b o t h Nemetz 

C.J.B.C. and C r a i g J.A. l a r g e l y c o n c u r r e d . He r e j e c t e d t h e husband's 

argument t h a t t h e p e n s i o n was n o t a f a m i l y a s s e t b e c a u s e i t was n o t a 

p r e s e n t r i g h t , b e i n g n o t y e t p a y a b l e . He a l s o r e j e c t e d the argument t h a t 

the F a m i l y R e l a t i o n s A c t , b e i n g g e n e r a l l e g i s l a t i o n , c o u l d n o t c o n t r o l 

s p e c i f i c p e n s i o n l e g i s l a t i o n . 

A t h i r d i s s u e r a i s e d was a s . t o when the w i f e ' s i n t e r e s t i n t h e 

p e n s i o n p l a n s h o u l d have been q u a n t i f i e d . The t r i a l j u d g e had u s e d t h e 

date o f t h e s e p a r a t i o n o f t h e p a r t i e s i n 1976 as t h e d a t e on which t h e 

c a l c u l a t i o n was t o be made. He had u s e d t h e d a t e o f the o r d e r d i s s o l v i n g 

t h e m a r r i a g e as t h e t r i g g e r i n g e v e n t under s.43. The-husband s o u g h t t o 

s u p p o r t t h e t r i a l j u d g e ' s use o f t h e d a t e o f s e p a r a t i o n as t h e d a t e 

of e v a l u a t i o n on t h e b a s i s t h a t t h e r e was a k i n d o f " s e p a r a t i o n 

agreement" o r a r r a n g e m e n t which the husband a r g u e d q u a l i f i e d as a 

s e p a r a t i o n agreement under s.43, even though t h e arr a n g e m e n t between 

the p a r t i e s was n o t i n w r i t i n g and d i d n o t a p p e a r t o have been a f o r m a l 

agreement. S e a t o n J.A. r e j e c t e d t h e argument t h a t t h e ar r a n g e m e n t was 

a s e p a r a t i o n agreement. N e v e r t h e l e s s he took t h e view t h a t t h e date f o r 

e v a l u a t i o n c o u l d be moved back t o t h e d a t e o f the s e p a r a t i o n i n 1976, 

even though t h e t r i g g e r i n g e v e n t d i d n o t o c c u r u n t i l t h e o r d e r 

d i s s o l v i n g the m a r r i a g e i n 1979, on t h e b a s i s t h a t under s s . 5 1 and 52 

t h e r e was a d i s c r e t i o n t o move t h e d a t e f o r t h e e v a l u a t i o n and t h a t i t 

was p r o p e r i n t h i s case t o do so. 

F o u r t h , an i s s u e a r o s e as t o whether the husband s h o u l d be 

o b l i g a t e d t o pay any money t o t h e w i f e i f he e l e c t e d t o keep w o r k i n g , 

b e a r i n g i n mind t h a t the w i f e had been h e l d a t t r i a l t o be an owner 
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as a t e n a n t i n common as t o p a r t o f the p e n s i o n p l a n . C o u l d she compel 

h e r husband t o pay h e r any money u n t i l he e l e c t e d t o r e t i r e ? I f s o , was 

i t p r o p e r t o r e f e r t o t h o s e payments as m a i n t e n a n c e o r s h o u l d t h e y be 

c a l l e d s o m e t h i n g e l s e ? In a n s w e r i n g t h i s q u e s t i o n , S e a t o n J.A. h e l d 

t h a t i f t h e a p p e l l a n t h u s b and h e l d up t h e p e n s i o n , a p o r t i o n o f t h e 

r i g h t t o which i s owned by t h e r e s p o n d e n t w i f e , t h e n t h e h u s b a n d s h o u l d 

be r e q u i r e d t o pay c o m p e n s a t i o n t o the w i f e , b u t n o t m a i n t e n a n c e . The 

c o m p e n s a t i o n w o u l d be t h e amount she would r e c e i v e i f he had r e t i r e d . He 

c o n c l u d e d t h a t i f Mrs. R u t h e r f o r d e l e c t e d t o t a k e t h e immediate p e n s i o n , 

Mr. R u t h e r f o r d w o u l d be o b l i g e d t o pay h e r an amount e q u a l t o h e r s h a r e 

o f t h e p e n s i o n she w o u l d have r e c e i v e d i f he had r e t i r e d a t age 55. I f 

she p r e f e r r e d t o w a i t , he s u g g e s t e d she s h o u l d be a l l o w e d t o e l e c t any 

date c o m p a t i b l e w i t h t h e p l a n t o b e g i n t o e n f o r c e such payments. F o r •. 

example, i t a p p e a r s t h a t i f she chose t o w a i t u n t i l t h e h u s b and r e a c h e d 

60 and was s t i l l w o r k i n g , she c o u l d g e t h e r i n t e r e s t as c a l c u l a t e d on 

h i s r e t i r e m e n t b e n e f i t s as i f he had r e t i r e d a t age 60. 

A f i f t h i s s u e i n v o l v e d d e t e r m i n i n g t h e s h a r e o f t h e pension;..plan 

t o w h i c h the w i f e was e n t i t l e d as o f t h e date o f s e p a r a t i o n i n 1976. 

S e a t o n J.A. r e c o g n i s e d t h a t t h e r e may be c a s e s where t h e r e are o t h e r 

v a l u a b l e a s s e t s when i t may be a p p r o p r i a t e t o a l l o w t h e spouse who has 

e a r n e d the p e n s i o n t o r e t a i n i t and to compensate the o t h e r spouse by 

d i r e c t i n g e i t h e r t h e t r a n s f e r o f o t h e r a s s e t s o r a cash payment i n an 

amount e q u a l t o the non-employee s p o u s e ' s s h a r e o f t h e p e n s i o n . In 

R u t h e r f o r d , however, the o t h e r a s s e t s o f the p a r t i e s d i d n o t make such 

an a p p r o a c h f e a s i b l e . 

Iri R u t h e r f o r d , t h e r e were t h r e e k i n d s o f v o l u n t a r y c o n t r i b u t i o n s . 
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F i r s t , Mr. R u t h e r f o r d d u r i n g t h e m a r r i a g e had p a i d money i n t o h i s 

p e n s i o n f u n d on a p u r e l y v o l u n t a r y b a s i s as a way o f s a v i n g e x t r a 

money f o r r e t i r e m e n t . The C o u r t o f A p p e a l h e l d t h a t t h e w i f e was 

e n t i t l e d t o a s h a r e i n t h a t money. S e c o n d l y , he had p a i d money i n t o the 

fund on a v o l u n t a r y b a s i s a f t e r t h e i r s e p a r a t i o n . In r e g a r d to t h i s 

group o f c o n t r i b u t i o n s t h e c o u r t n o t e d t h a t i f t h e s e c o n t r i b u t i o n s 

came from f a m i l y a s s e t s t h e y would be s h a r e a b l e , o t h e r w i s e n o t s o . The 

l a s t k i n d o f c o n t r i b u t i o n ; - t h o s e e a r l y c o n t r i b u t i o n s w h i c h were 

r e c l a s s i f i e d b e c a u s e o f the c o n t r i b u t i o n s made d u r i n g t h e 3 6 t h . and 

l a t e r y e a r s o f s e r v i c e - t h e s e were c l a s s i f i e d as new payments and 

were h e l d n o t t o be s h a r e a b l e b e c a u s e t h e y were not e a r n e d b e f o r e t h e 

s e p a r a t i o n . C o u n s e l were l e f t to work out the p r e c i s e f i g u r e s i n r e g a r d 

t o a l l v o l u n t a r y c o n t r i b u t i o n s . In r e g a r d t o t h e d i v i s i o n o f t h e 
10 8 

o b l i g a t o r y c o n t r i b u t i o n s , S e a t o n J.A. n o t e d : 

In n o r m a l c i r c u m s t a n c e s t h e d i v i s i o n w o u l d be b a s e d on t h e number 
o f y e a r s c o n t r i b u t i o n . But t h a t i s not a p p r o p r i a t e h e r e b e c a u s e 
a f t e r t h e 35th y e a r the p e n s i o n has been f u l l y e a r n e d . The 
d e n o m i n a t o r t h e r e f o r e s h o u l d be 35 y e a r s , r e g a r d l e s s o f t h e 
number o f y e a r s employment i n e x c e s s t h e r e o f . The e v i d e n c e 
s u g g e s t s t h a t the 35 y e a r mark was about o n e - h a l f y e a r a f t e r 
the s e p a r a t i o n . Her s h a r e i s t h e r e f o r e one h a l f m u l t i p l i e d by 
34^ d i v i d e d by 35. T h a t l e a d s t o a f a c t o r o f .493. 

F i n a l l y , the r e s p o n d e n t w i f e s o u g h t an o r d e r t o t h e e f f e c t t h a t 

the S u p e r a n n u a t i o n C o m m i s s i o n e r must t r e a t t h e w i f e as a p e n s i o n e r and 

as s u c h p r o v i d e t o h e r a l l o f t h e r i g h t s and o p t i o n s g i v e n t o t h e employee 

husband. S e a t o n J.A. r e j e c t e d s u c h an o r d e r , f e e l i n g t h a t i n v o l v i n g t h e 

S u p e r a n n u a t i o n C o m m i s s i o n e r and o t h e r s i n f a m i l y l i t i g a t i o n s h o u l d be 

a v o i d e d f o r r e a s o n s o f t i m e and c o s t . He d i d h o l d , h o w e v e r , . t h a t t h i s 

was a p r o p e r case t o d e c l a r e t h a t Mr. R u t h e r f o r d be a t r u s t e e o f Mrs. 

R u t h e r f o r d ' s s h a r e o f t h e p e n s i o n . 
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Th e d e c i s i o n i n R u t h e r f o r d v :Rutherf o r d has n o t y e t r e s o l v e d 

a l l p e n s i o n i s s u e s . The v a r i e t y o f p e n s i o n p l a n s and t h e d i f f e r e n t f a c t u a l 

p o s i t i o n s i n w h i c h the p a r t i e s may f i n d t h e m s e l v e s w i l l e n s u r e a c e r t a i n 

amount o f f u t u r e l i t i g a t i o n o v e r p e n s i o n s . In p a r t i c u l a r , t h e C o u r t o f 

A p p e a l d i d n o t c o n s i d e r the p o s i t i o n s h o u l d Mr. R u t h e r f o r d r e m a r r y . 

P r e s u m a b l y , t h e s e c o n d Mrs. R u t h e r f o r d would a l s o be h e l d e n t i t l e d t o 

s h a r e i n some p a r t o f t h e p e n s i o n . I t i s u n c l e a r how a c o u r t would 

a p p r o a c h such a s i t u a t i o n , or i n d e e d what o p t i o n s w o u l d be open t o a 

c o u r t i n t h i s r e g a r d under t h e l e g i s l a t i o n . The s t a t u t e w o u l d appear t o 

have g i v e n i n s u f f i c i e n t t h o u g h t t o t h e i s s u e s which c o u l d a r i s e as a 

r e s u l t o f t h e b l a n k e t i n c l u s i o n o f p e n s i o n s under s . 4 5 ( d ) . 

C h a n g i n g c h a r a c t e r o f a s s e t s . 

F a m i l y a s s e t s depend i n g e n e r a l f o r t h e i r c h a r a c t e r i z a t i o n on t h e 

r e q u i r e m e n t t h a t t h e y be o r d i n a r i l y u s e d f o r a f a m i l y p u r p o s e . I f a 

c o u r t f i n d s t h a t a t one time a s s e t s were u s e d f o r a f a m i l y p u r p o s e , t h e 

i n t e r e s t i n g q u e s t i o n a r i s e s w hether a change i n . u s e can a l t e r t h e i r 

i d e n t i t y as f a m i l y a s s e t s . The answer w i l l depend i n p a r t on t h e d a t e at 

w h ich the c o u r t c h o o s e s t o c h a r a c t e r i z e t h e m a t r i m o n i a l p r o p e r t y , t h a t 

i s , w h e ther i t c h a r a c t e r i z e s them a t t h e date o f s e p a r a t i o n o r s.43 

t r i g g e r i n g e v e n t . A f u r t h e r d i f f i c u l t y a r i s e s w i t h r e g a r d t o a f t e r a c q u i r e d 

or p o s t - s e p a r a t i o n p r o p e r t y . I t has a l r e a d y been s u b m i t t e d t h a t i n 

g e n e r a l t h e c o u r t w i l l n o t i n c l u d e p o s t - s e p a r a t i o n a s s e t s as f a m i l y a s s e t s . 

The s i t u a t i o n may be d i f f e r e n t , however, where the a f t e r a c q u i r e d p r o p e r t y 

has been p u r c h a s e d w i t h th e p r o c e e d s o f s a l e from what would have been 

r e g a r d e d as a; f a m i l y a s s e t . 
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I t seems at l e a s t t h a t where p r o p e r t y was u s e d f o r a f a m i l y 

p u r p o s e a t the t i m e o f s e p a r a t i o n , t h e f a c t t h a t u s e r has c h a n g e d s i n c e 

then w i l l not a f f e c t t h e c h a r a c t e r i z a t i o n o f t h e p r o p e r t y as a f a m i l y 

a s s e t . The p o i n t was e x p l a i n e d by C a t l i f f L . J . S . C . i n F e n n i n g s v 
109 

F e n n i n g s : 

S e c t i o n 43 o f t h e A c t e n t i t l e s each spouse t o an i n t e r e s t i n 
each f a m i l y a s s e t when an o r d e r f o r d i s s o l u t i o n o f m a r r i a g e i s 
f i r s t made. The q u e s t i o n t h e n i s w h e t h e r o r not t h e f a m i l y a s s e t s 
t o w h i c h t h e p a r t i e s are e n t i t l e d are o n l y t h o s e which e x i s t as 
such at t h e da t e o f the t r i g g e r i n g e v e n t s e t out i n s.43 - i n 
t h i s c ase t h e o r d e r f o r d i s s o l u t i o n o f m a r r i a g e . T h e r e i s as 
y e t a p p a r e n t l y no e x p r e s s a u t h o r i t y on t h i s p o i n t . Mr. Warren 
r e f e r s me t o s s . 5 1 ( c ) and 5 2 ( 2 ) ( c ) o f the A c t . S e c t i o n 51(c) 
i n c l u d e s as a t e s t o f a f a i r d i v i s i o n t h e da t e when p r o p e r t y was 
d i s p o s e d o f . But the s.51 c r i t e r i a does n o t a p p l y at a l l u n l e s s 
t h e r e i s f i r s t a d i v i s i o n under s.43, i . e . , t h e r e a l r e a s y e x i s t 
f a m i l y a s s e t s t o be s h a r e d . S e c t i o n 52(2) (c) a l l o w s t h e c o u r t t o 
o r d e r c o m p e n s a t i o n where p r o p e r t y has been d i s p o s e d o f . In J a r v i s v 
J a r v i s , ( 1 9 7 9 ) , 14 B.C.L.R. 324 ( S . C . ) , V e r c h e r e J . h e l d t h a t a 
husband's p o s t - s e p a r a t i o n e x p e n d i t u r e d i d not come from f a m i l y 
a s s e t s . From t h i s i t may be i n f e r r e d t h a t c o m p e n s a t i o n may be 
o r d e r e d f o r t h e d i s p o s a l o f f a m i l y a s s e t s , b u t t h i s w i l l h a r d l y 
a p p l y i f i n s t e a d o f d i s p o s a l , the o r d i n a r y use o f t h e s e a s s e t s 
has m e r e l y been changed from a f a m i l y t o a n o n - f a m i l y p u r p o s e . 

N e v e r t h e l e s s i t i s c l e a r from the c a s e s w h i c h have so f a r been 
d e c i d e d under t h e A c t t h a t the c o u r t has i n c l u d e d as f a m i l y 
a s s e t s p r o p e r t y which has been u s e d f o r a f a m i l y p u r p o s e , b u t 
i s no l o n g e r . A f t e r a s e p a r a t i o n (but n o t a t r i g g e r i n g e v e n t 
" s e p a r a t i o n agreement" under s.43) t h e s e a s s e t s a r e o f t e n used 
e x c l u s i v e l y by one spouse o r the o t h e r f o r s e p a r a t e p u r p o s e s and 
not f o r a f m a i l y p u r p o s e . N e v e r t h e l e s s t h e y are i n c l u d e d as f a m i l y 
a s s e t s , t h e i m p l i e d a s s u m p t i o n b e i n g t h a t once an a s s e t has 
a c h i e v e d t h e s t a t u s o f a f a m i l y a s s e t i t does n o t e a s i l y l o s e such 
s t a t u s . . . I f t h i s were not so t h e r e s u l t c o u l d be d i s a s t e r o u s f o r 
one or o t h e r o f the s p o u s e s . A husband who owned t h e f a m i l y home 
c o u l d s e l l i t s h o r t l y b e f o r e t r i a l and by u s i n g t h e p r o c e e d s f o r 
a n o n - f a m i l y p u r p o s e d e p r i v e h i s w i f e o f an i n t e r e s t i n t h e 
p r o c e e d s . Such a r e s u l t would o b v i o u s l y d e f e a t the p u r p o s e o f s.43. 
S i m i l a r l y f a m i l y a s s e t s which c o m p r i s e a v e n t u r e i n t e r e s t (s.45(3) (fe) ) 
or a b u s i n e s s i n t e r e s t (s.46) , because o f a s p o u s e ' s c o n t r i b u t i o n , 
do n ot cease t o be f a m i l y a s s e t s , i n my view, b e c a u s e t h e 
c o n t r i b u t i o n has ended b e f o r e the t r i g g e r i n g e v e n t . 

Cases s i n c e d e c i d e d have 

a s s e t has been c h a r a c t e r i z e d as 

c h a r a c t e r i z a t i o n s i m p l y b e c a u s e 

f o l l o w e d t h e p r o p o s i t i o n t h a t once an 

a f a m i l y a s s e t , i t does not l o s e t h a t 

t h e s p ouses have s e p a r a t e d and u s e r o f 
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t h e a s s e t has t h e n changed. 

P r o p e r t y a c q u i r e d by s p o u s e s a f t e r s e p a r a t i o n b u t b e f o r e t h e 
110 t r i g g e r i n g e v e n t i n s.43 a r e n o t g e n e r a l l y r e g a r d e d as f a m i l y a s s e t s 

Where, however,- the new p r o p e r t y has been a c q u i r e d from t h e p r o c e e d s o f 

s a l e from a f a m i l y a s s e t , t h e s i t u a t i o n may be d i f f e r e n t . The l a t t e r 

s i t u a t i o n must be d i s c u s s e d i n r e l a t i o n t o t h e e f f e c t o f a s a l e o f 

f a m i l y a s s e t s by t h e l e g a l owner. 

The F a m i l y R e l a t i o n s A c t r e t a i n s t h e c o n c e p t o f s e p a r a t e 

p r o p e r t y w h i l e t h e s p o u s e s a r e l i v i n g t o g e t h e r . I t i s o n l y upon m a r r i a g e 

breakdown t h a t a spouse becomes e n t i t l e d t o a s h a r e i n t h e f a m i l y a s s e t s , 

i r r e s p e c t i v e o f t h e i r l e g a l o w n e r s h i p . A c c o r d i n g l y each spouse i s f r e e 

t o d i s p o s e o f h i s o r h e r a s s e t s d u r i n g t h e s u b s i s t e n c e o f t h e m a r r i a g e . 

Where a spouse has d i s p o s e d o f a s s e t s a f t e r an e n t i t l e m e n t t o s h a r e i n 

them has a r i s e n under t h e F a m i l y R e l a t i o n s A c t , s.52(2) (c) comes i n t o 

o p e r a t i o n . T h i s s e c t i o n empowers a c o u r t t o o r d e r a spouse t o pay 

c o m p e n s a t i o n to t h e o t h e r spouse where p r o p e r t y has been d i s p o s e d o f . 

C a t l i f f L . J . S . C . e x p l a i n e d i n McLennan v McLenn an : 

. . . w h i l e p r o p e r t y a c q u i r e d a f t e r s e p a r a t i o n i s n o t a f a m i l y 
a s s e t , t h e means by w h i c h such p r o p e r t y i s a c q u i r e d - money o r 
a s s e t s - may have c o n s t i t u t e d f a m i l y a s s e t s o r p o t e n t i a l f a m i l y 
a s s e t s so t h a t a c l a i m f o r c o m p e n s a t i o n f o r the d i s p o s i t i o n o f 
p r o p e r t y (under s.52(2) (c)) would r e m a i n . I t h u s c o n s t r u e 
" p r o p e r t y " i n s.52(2) (c) t o r e f e r t o f a m i l y a s s e t s or p o t e n t i a l 
f a m i l y a s s e t s . 

D i f f i c u l t y may a r i s e i n t h e o p e r a t i o n o f t h i s s e c t i o n where not 

o n l y has t h e p r o p e r t y been d i s p o s e d o f , b u t t h e p r o c e e d s o f s a l e have 
112 

a l s o been s p e n t . In B r a y f o r d v B r a y f o r d , f o r example, t h e husband had 

d i s p o s e d o f some s t o c k s a f t e r s e p a r a t i o n t o pay o f f h i s d e b t s . The w i f e 
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s o u g h t t o be compensated f o r h e r s h a r e i n t h e s t o c k s , w h i c h were r e g a r d e d 

113 
as h a v i n g been f a m i l y a s s e t s . P r o v e n z a n o Co. C t . J . n o t e d : 

. . . I must say t h a t I f i n d t h a t t h e r e i s no s t o c k t h a t c o m p r i s e s 
a f a m i l y a s s e t . I t i s n o t h e r e , i t i s n o t p r e s e n t t o d a y and i t 
has been d i s p o s e d o f and so t h e r e f o r e i t i s n o t n e c e s s a r y f o r 
me t o c o n s i d e r t h a t and when s.51 r e f e r s t o a d i v i s i o n o t h e r 
t h a n 50-50, i t s a y s t h a t t h e c o u r t may c o n s i d e r t h e date when 
p r o p e r t y was a c q u i r e d or d i s p o s e d o f ; I would r e f e r t o s.51, 
which g i v e s t h e c o u r t d i s c r e t i o n and a u t h o r i t y , where p r o p e r t y 
has been d i s p o s e d o f , t o o r d e r t h a t spouse t o pay c o m p e n s a t i o n 
to t h e o t h e r s p o u s e . Now, t h a t means, as I see i t , t h a t i f t h e r e 
i s a f a m i l y a s s e t t h a t has been d i s p o s e d o f and money has been 
p u t i n t h e bank, the c o u r t can say t h a t he o r she s h o u l d pay 
back a c e r t a i n p e r c e n t a g e o f i t t o t h e o t h e r s i d e , b u t t h e 
p r o c e e d s o f t h a t a s s e t ^ o r s a l e o r d i s p o s i t i o n must be i n 
e x i s t e n c e . I do n o t t h i n k i t means t h a t i f t h e money i s t a k e n 
and s p e n t on a b i g p a r t y o r on a h o l i d a y , t h a t the p a r t y has 
t o a c c o u n t f o r i t u n l e s s i t can be s u b j e c t t o t h e t r u s t 
f i n d i n g s o f the r e l e v a n t t r u s t n a t u r e . 

The d a nger w i t h t h i s r e a s o n i n g , i t i s s u b m i t t e d , i s t h a t a j s p o u s e 

ght d i s p o s e o f h i s a s s e t s i n d i s c r i m i n a t e l y a f t e r s e p a r a t i o n and 

b e f o r e t r i a l , and y e t n o t be r e q u i r e d t o pay c o m p e n s a t i o n t o the o t h e r 

114 

spouse i f he had no a v a i l a b l e a s s e t s . The c o u r t i n Royer v Royer 

r e j e c t e d t h e n o t i o n t h a t any such a c t i v i t y w ould be t o l e r a t e d by t h e 

c o u r t s . The h u s b and i n t h i s case was i n a n e t l i a b i l i t y p o s i t i o n at 

t h e t i m e o f t r i a l as a r e s u l t o f h i s " w h e e l i n g and d e a l i n g " . He 

had i n d i s c r i m i n a t e l y d i s p o s e d o f b o t h f a m i l y a s s e t s and n o n - f a m i l y 

a s s e t s a f t e r s e p a r a t i o n . The c o u r t f o u n d t h a t as a r e s u l t i t was 

i m p o s s i b l e t o d e t e r m i n e which p r e - s e p a r a t i o n and p o t e n t i a l f a m i l y 

a s s e t s were d i s p o s e d o f to a c q u i r e p o s t - s e p a r a t i o n a s s e t s . I t was 

a t i s f i e d , however, t h a t t h e r e were some a s s e t s so d e a l t w i t h . The 

h usband p r o v e d t h a t he no l o n g e r had any a s s e t s a t t r i a l t h a t c o u l d 

be p h y s i c a l l y d i v i d e d and s h a r e d w i t h the p e t i t i o n e r w i f e . The c o u r t 

was a l s o s a t i s f i e d t h a t he c o u l d work and g e t o u t o f h i s d e b t s i t u a t i o n : 

mi 

s 
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I am . . . s a t i s f i e d t h a t g i v e n some t i m e , and I . . . r e f e r t o h i s 
e x p e r t i s e i n b o r r o w i n g money, he can g e t out o f h i s p r e s e n t 
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o v e r e n c u m b e r e d f i n a n c i a l p o s i t i o n a n d s a l v a g e a n a p p r e c i a b l e 
a m o u n t o f c a s h o r c r e d i t . . . 

P u r s u a n t t o t h e p r o v i s i o n s o f s . 5 2 ( 2 ) ( c ) , t h e r e f o r e , i t w a s h e l d 

t h a t t h e p e t i t i o n e r s h o u l d b e c o m p e n s a t e d a s f a r a s i t w a s p o s s i b l e 

a n d r e a s o n a b l e t o d o s o , a n d t h e h u s b a n d w a s o r d e r e d t o p a y h e r # 6 , 4 0 0 . 

1 1 5 a 

I n W a g n e r v W a g n e r a n e v e n s t r o n g e r l i n e w a s t a k e n . M c D o n a l d 

L . J . S . C . t o o k t h e v i e w t h a t t h e a b s e n c e o f a n i m p r o p e r m o t i v e i n 

t r a n s f e r r i n g a f a m i l y a s s e t t o a t h i r d p e r s o n d o e s n o t p r o h i b i t a n 

o r d e r f o r c o m p e n s a t i o n u n d e r s . 5 2 ( 2 ) ( c ) a n d t h a t a s p o u s e w a s n o t a t 

l i b e r t y t o g i v e a s u b s t a n t i a l a s s e t a s a g i f t e x c e p t a t . ' " . the r i s k o f 

f a c i n g a n o r d e r f o r c o m p e n s a t i o n . T h u s w h e r e t h e h u s b a n d h a d t r a n s f e r r e d 

h i s i n t e r e s t i n a c o m p a n y t o h i s s o n a f t e r t h e s e p a r a t i o n , t h o u g h n o t 

w i t h t h e i n t e n t i o n o f d e f e a t i n g h i s w i f e ' s c l a i m t o a s h a r e i n t h e 

c o m p a n y , h e w a s n e v e r t h e l e s s o r d e r e d t o c o m p e n s a t e t h e w i f e p u r s u a n t 

t o s . 5 2 ( 2 ) ( c ) . 

A p a r t f r o m c o m p e n s a t i o n a w a r d s , t h e c o u r t s h a v e i n s o m e 

i n s t a n c e s e m p l o y e d t h e d o c t r i n e o f t r a c i n g w h e r e f a m i l y a s s e t s h a v e ••. 

b e e n c o n v e r t e d i n t o n o n - f a m i l y a s s e t s , a f t e r s e p a r a t i o n t h r o u g h s a l e o r 

1 1 6 

e x c h a n g e . I n T r e a c h e r v T r e a c h e r i t w a s h e l d t h a t t h e c a s h p r o c e e d s 

o f m o r t g a g e s s e c u r e d o r a s s e t s t o w h i c h t h e w i f e h a d i n d i r e c t l y 

c o n t r i b u t e d , r e a l i z e d a f t e r s e p a r a t i o n , w e r e f a m i l y a s s e t s . L i k e w i s e 
1 1 7 

i n F e n n i n g s v F e n n i n g s i t w a s h e l d t h a t c o n v e r s i o n o f a f a m i l y 

a s s e t t o a d i f f e r e n t a s s e t a f t e r s e p a r a t i o n r e s u l t s i n t h e s e c o n d 

a s s e t b e i n g c o n s i d e r e d a f a m i l y a s s e t . T h e s e c a s e s w e r e e x p r e s s l y 
1 1 8 

a p p r o v e d i n T r a t c h . v T r a t c h b y . M c L a c h l i n J . , w h o h e l d h e r e t h a t 

b u s i n e s s a s s e t s a c q u i r e d a f t e r s e p a r a t i o n f r o m i n t e r e s t s w h i c h w e r e 
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f a m i l y a s s e t s , under s . 4 6 were a l s o f a m i l y a s s e t s . The C o u r t o f A p p e a l 
118a 

a d o p t e d t h i s d o c t r i n e i n Burnham v BUrriham , a w a r d i n g t h e a p p l i c a n t 

w i f e a o n e - h a l f i n t e r e s t i n a b o a t p u r c h a s e d a f t e r s e p a r a t i o n by h e r 

hu s b a n d w i t h t h e p r o c e e d s o f p r e - s e p a r a t i o n f a m i l y a s s e t s . No a u t h o r i t i e s 

were c i t e d i n t h e r e a s o n s f o r judgment, however. MacDonald J.A. s i m p l y 

n o t e d t h a t t h i s was a case o f a t r u s t e e t a k i n g t r u s t f u n d s and i n v e s t i n g 

them i n a new v e n t u r e . The t r u s t , t h e r e f o r e , c o n t i n u e d . 

No l e g i s l a t i v e g u i d e l i n e s have y e t been e s t a b l i s h e d as t o when 

a c o u r t s h o u l d use t h e t r a c i n g d o c t r i n e i n t h e s e c i r c u m s t a n c e s , n o r 

has t h e r e been a c o n s i s t e n t a p p r o a c h from t h e c o u r t s i n t h i s r e g a r d . 

At p r e s e n t i t seems t h a t each s e t o f f a c t s w i l l be d e t e r m i n e d a c c o r d i n g 

t o t h e p o l i c y o f t h e p a r t i c u l a r c o u r t h e a r i n g them. I t i s t o be r e g r e t t e d 

t h a t t h e C o u r t o f A p p e a l i n Burnham f a i l e d t o g i v e any d i r e c t i o n i n t h i s 

m a t t e r . 

A n o t h e r a s p e c t o f c h a r a c t e r i z a t i o n c o n c e r n s whether a f a m i l y y 

a s s e t e v e r l o s e s i t s c h a r a c t e r as such a p a r t from where i t has been 

s o l d o r e x c h a n g e d f o r a n o t h e r a s s e t / T h i s p o i n t was d e a l t w i t h 
119 

t e n t a t i v e l y i n W o r o b i e f f v Worobie f f . In d e a l i n g w i t h t h e i s s u e o f 

w h e t h e r t h e p e t i t i o n e r w i f e had l o s t h e r i n t e r e s t i n t h e f o r m e r 

m a t r i m o n i a l home when she had g i v e n h e r s h a r e as a g i f t t o h e r husband 
120 

at s e p a r a t i o n , T a y l o r J . s a i d : 

I have c o n c l u d e d , on a r e a d i n g o f P a r t 3 as a wh o l e , t h a t 
p r o b a b l p no agreement s h o r t o f a s e p a r a t i o n agreement i n 
w r i t i n g w i l l s u f f i c e t o remove a f o r m e r " m a t r i m o n i a l a s s e t " 
f r o m t h e p u r v i e w o f s . 4 3 , and t h e Deed h e r e was n o t a 
s e p a r a t i o n agreement. 

The c o r r e c t n e s s o f t h i s d e c i s i o n has b e e n " q u e s t i o n e d I t 
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might w e l l be t h o u g h t , i n d e e d , t h a t where a h u s b and and w i f e have 

s e p a r a t e d and t h e w i f e , w i t h o u t o u t s i d e p r e s s u r e , d e c i d e s t o t r a n s f e r 

h e r i n t e r e s t i n c e r t a i n f a m i l y a s s e t s t o h e r h usband, t h a t a c t i o n 

ought t o be r e g a r d e d as h a v i n g changed t h e s t a t u s o f t h o s e a s s e t s . 

W o r o b i e f f v W o r o b i e f f has been r e f e r r e d t o i n t h e r e c e n t c a s e 
12 2 

o f Gowanlock v Gowanlock as' i n d i c a t i n g t h e t r e n d t o w a r d s a c o n c e p t 

o f "once a f a m i l y a s s e t , always a f a m i l y a s s e t " . S e l b i e C.J.S.C. 

i n d i c a t e d h e r e - t h a t n o t h i n g can be done t o t h e a s s e t i t s e l f o r t h e 

p r o c e e d s from i t , s u b j e c t t o the p r o v i s i o n s o f s . 4 3 ( 3 ) ( a ) and ( b ) , 

t h a t w i l l t a k e f r o m i t t h i s e s s e n t i a l c h a r a c t e r . T h i s d o g m a t i c a p p r o a c h 

may cause u n c e r t a i n t y i n some i n s t a n c e s . F o r example, where s p o u s e s 

d e c i d e t o s e t t l e t h e i r f i n a n c i a l a f f a i r s out o f c o u r t and r e a c h an 

agreement (not a s e p a r a t i o n a g r e e m e n t ) , as t o who s h o u l d g e t what 

p r o p e r t y , i t seems i t w o u l d s t i l l be open t o one spouse t o have t h i s 

agreement s e t a s i d e i n c o u r t and a r e d i s t r i b u t i o n o r d e r e d . The p u r p o s e 

o f t h e law s h o u l d be t o a v o i d u n n e c e s s a r y l i t i g a t i o n . I t i s t h e r e f o r e 

s u b m i t t e d t h a t i n t h i s t y p e o f s i t u a t i o n t h e agreement o f t h e s p o u s e s 

s h o u l d s t a n d , u n l e s s t h e r e i s e v i d e n c e o f f r a u d o r undue i n f l u e n c e , o r 

one spouse has n o t been i n f o r m e d of h i s o r h e r l e g a l r i g h t s i n t h e 

m a t t e r . 
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The M a t r i m o n i a l Home 

The o w n e r s h i p and d i v i s i o n o f t h e m a t r i m o n i a l home i s n o t t h e 

s u b j e c t o f s p e c i a l p r o v i s i o n i n t h e F a m i l y R e l a t i o n s A c t . In most 

i n s t a n c e s , t h e m a t r i m o n i a l home w i l l be a f a m i l y a s s e t s i n c e i t w i l l 

have been o r d i n a r i l y u s e d f o r a f a m i l y p u r p o s e . C o n s e q u e n t l y , i n t h e 

absence o f a m a r r i a g e agreement o r a s e p a r a t i o n agreement, each spouse 

w i l l be e n t i t l e d t o a o n e - h a l f i n t e r e s t i n t h e m a t r i m o n i a l home as a 

t e n a n t i n common upon t h e h a p p e n i n g o f a s.43 e v e n t . E i t h e r spouse may, 

of c o u r s e , a p p l y f o r a j u d i c i a l r e a p p o r t i o n m e n t o f i n t e r e s t s . 

One i n t e r e s t i n g q u e s t i o n w h i c h has a r i s e n i n r e l a t i o n t o the 

m a t r i m o n i a l home i s t h e e f f e c t o f the F a m i l y R e l a t i o n s A c t where t h e 
12 3 

m a t r i m o n i a l home has been p u r c h a s e d under t h e V e t e r a n ' s Land A c t 

Where p r o p e r t y i s p u r c h a s e d under t h i s s t a t u t e , an amount of money i s 

l o a n e d t o t h e p u r c h a s e r by t h e d i r e c t o r o f the V e t e r a n ' s Land A c t by way 

of a mortgage on t h e p r o p e r t y . T i t l e t o t h e p r o p e r t y i s p l a c e d i n t h e 

name o f t h e d i r e c t o r , w h i c h t i t l e i s t r a n s f e r r e d i n t o t h e name o f t h e 

p u r c h a s e r on repayment by him o f t h e o r i g i n a l l o a n . In O n t a r i o t h e 

c o u r t s have n o t h e s i t a t e d t o d e a l w i t h p r o p e r t y i n t h e name o f t h e 
d i r e c t o r under t h e e q u i v a l e n t O n t a r i o m a t r i m o n i a l l e g i s l a t i o n . So i n 

124 

Re W h r t e l y the O n t a r i o C o u r t o f A p p e a l h e l d t h a t t h e v e s t i n g o f 

t i t l e i n the d i r e c t o r i s more a m a t t e r o f form and ought n o t t o i n t e r f e r e 

w i t h the s u b s t a n t i v e r i g h t s o f t h e s p o u s e s i n r e l a t i o n t o t h e p r o p e r t y . 
125 

In H a r p e r v H a r p e r t h e Supreme C o u r t o f Canada d e c l i n e d t o d e a l 

w i t h t h e a p p l i c a t i o n o f t h e B r i t i s h C o l u m b i a F a m i l y R e l a t i o n s A c t , 19 7 2 

(now r e p e a l e d and r e p l a c e d by t h e 19 78 F a m i l y R e l a t i o n s A c t ) , t o 
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p r o p e r t y h e l d by t h e d i r e c t o r o f t h e Vote r a n ' s . Land .-A c",ty'- s i n c e t h e 

p r o p e r t y had, p r i o r t o t h e a p p e a l , been t r a n s f e r r e d t o t h e husband. In 

the B r i t i s h C o l u m b i a C o u r t o f A p p e a l , however, i t had been h e l d t h a t the 

p r o v i n c i a l F a m i l y R e l a t i o n s A c t c o u l d have no a p p l i c a t i o n t o l a n d h e l d 

by t h e d i r e c t o r , on the grounds t h a t as l o n g as t h e p r o p e r t y r e m a i n e d 

i n t h e name o f t h e d i r e c t o r , the v e t e r a n had no i n t e r e s t i n t h e p r o p e r t y 

c a p a b l e o f d i v i s i o n . 

T h e r e have been a number o f d e c i s i o n s under t h e 1978 F a m i l y  

R e l a t i o n s A c t i n wh i c h p r o p e r t y i n t h e name o f t h e d i r e c t o r o f t h e 

V e t e r a n ' s Land A c t has been among t h e a s s e t s i n d i s p u t e . In D r e s e n v 
126 - N . D r e s e n D a v i s L . J . S . C . d e a l t w i t h s u c h p r o p e r t y By, or'de rincj., th'at', i t 

be s o l d and t h e p r o c e e d s d i v i d e d 60-40 a f t e r t h e d i r e c t o r had been 

p a i d . No r e f e r e n c e was made t o t h e d e c i s i o n i n H a r p e r , however, and 

the case does n o t c o n t a i n any e x a m i n a t i o n o f t h e c o m p l e x i t i e s 

i n v o l v e d . 

P r o p e r t y i n t h e name o f the d i r e c t o r was a l s o h e l d t o be a 
12 7 

f a m i l y a s s e t i n C h r i s t e n s e n v C h r i s t e n s e n , as f a l l i n g w i t h i n the 

p r o v i s i o n s o f s.45(3) (b) ( i i ) . No r e f e r e n c e was made t o t h e C o u r t o f 

A p p e a l d e c i s i o n i n H a r p e r and t h e q u e s t i o n o f what s h o u l d be done w i t h 

the p r o p e r t y was d e f e r r e d p e n d i n g v a l u a t i o n by t h e r e g i s t r a r . 

128 ' 

In A r n a s o n v A r n a s o n H u d d a r t L . J . S . C . examined t h i s i s s u e 

more c l o s e l y . A f t e r a d i s c u s s i o n o f t h e p r o v i s i o n s o f t h e F a m i l y 

R e l a t i o n s A c t , he c o n c l u d e d t h a t t h e r e was n o t h i n g i n t h e p r o v i s i o n s 

o f t h e V e t e r a n ' s Land A c t wh i c h p r o h i b i t e d t h e a p p l i c a t i o n o f t h e 

p r o v i n c i a l l e g i s l a t i o n . A c c o r d i n g l y he d e c i d e d t h a t p r o p e r t y i n t h e name 
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o f the d i r e c t o r c o u l d be the s u b j e c t o f a c l a i m by a spouse under the 

F a m i l y R e l a t i o n s A c t and h e l d t h a t each p a r t y was e n t i t l e d t o a one-

h a l f i n t e r e s t i n t h a t a s s e t . He a g a i n was not r e f e r r e d t o t h e C o u r t 

o f A p p e a l d e c i s i o n . 

129 

The c o u r t i n W r i g h t v W r i g h t , however, took a c o n t r a r y l i n e 

t o t h e above c a s e s . Cashman L.J.S.C. h e l d t h a t he d i d n o t have the power 

t o o r d e r t h e h u s b a n d t o pay the d i r e c t o r o f t h e V e t e r a n ' s L a n d A c t and 

put the p r o p e r t y up f o r s a l e , nor c o u l d he o r d e r t h e d i r e c t o r t o do so 

s i n c e he was not a p a r t y t o the p r o c e e d i n g s and t h e p r o v i s i o n s o f the 

V e t e r a n ' s Land A c t made i t e x t r e m e l y d o u b t f u l t h a t t h a t w o u l d be p o s s i b l e 

i n any e v e n t . He d i d make an o r d e r under s . 5 2 ( 2 ) ( c ) o f t h e F a m i l y R e l a t i o n s 

A c t and h e l d t h a t the w i f e was e n t i t l e d t o an o r d e r f o r c o m p e n s a t i o n from 

the husband i n t h e amount o f #56,500 ( o n e - h a l f o f the e q u i t y i n t h e 

p r o p e r t y ) . 

The p r e c i s e p o s i t i o n o f the c o u r t s on t h i s q u e s t i o n i s now u n c l e a r . 

P o s s i b l y the C o u r t o f A p p e a l d e c i s i o n i n H a r p e r c o u l d be d i s t i n g u i s h e d 

as i t c o n c e r n s t h e 1972 l e g i s l a t i o n and n o t the F a m i l y R e l a t i o n s A c t o f 

1978. Such a d i s t i n c t i o n i s e x t r e m e l y q u e s t i o n a b l e , however. I f H a r p e r 

i s s t i l l good law, t h e n w i t h the e x c e p t i o n o f Wri gh t v W r i g h t , t h e 

r e p o r t e d c a s e s on t h i s q u e s t i o n m e n t i o n e d above have been i n c o r r e c t l y 

de c i de d . 

B e a r i n g i n mind t h e c o n f l i c t between t h e O n t a r i o d e c i s i o n i n 

Re W h i t e l y and t h e B r i t i s h C o l u m b i a d e c i s i o n i n H a r p e r , i t i s t o be 

r e g r e t t e d t h a t the Supreme C o u r t o f Canada d i d n o t t a k e t h e o p p u r t u n i t y 

to r u l e on the i s s u e . The p o i n t i s c l e a r l y a p o l i c y d e c i s i o n o f g e n e r a l 
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a p p l i c a t i o n w h i c h does n o t t u r n on t h e f a c t s o f any p a r t i c u l a r c a s e . 

T h e r e c o u l d , t h e r e f o r e , be no danger o f a d v e r s e l y . a f f e c t i n g t h e p o s i t i o n 

o f t h e c o u r t s i n f u t u r e c a s e s . The c e r t a i n t y w hich c o u l d have r e s u l t e d 

from a g e n e r a l s t a t e m e n t o u t w e i g h s the d i s a d v a n t a g e o f d e c i d i n g the 

i s s u e on any t h i n g o t h e r t h a n th e n a r r o w e s t p o s s i b l e grounds . 
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C h a p t e r 3 - M a n i t o b a 

The move towards m a t r i m o n i a l p r o p e r t y r e f o r m i n M a n i t o b a s u f f e r e d 

a number of s e t b a c k s b e f o r e f i n a l l y r e a c h i n g f r u i t i o n i n t h e form o f 

the M a r i t a l P r o p e r t y Act" 1". The sequence o f e v e n t s p r e c e d i n g t h e new 

l e g i s l a t i o n began w i t h a w o r k i n g p a p e r o f the M a n i t o b a Law Reform 
2 

Commission . In i t s w o r k i n g p a p e r , the Comm i s s i o n recommended t h e 

enactment o f l e g i s l a t i o n p r o v i d i n g t h a t on m a r r i a g e breakdown t h e r e 

s h o u l d be e q u a l s h a r i n g o f a l l a s s e t s a c q u i r e d by t h e s p o u s e s d u r i n g 

m a r r i a g e , w i t h t h e e x c e p t i o n o f the m a r i t a l home. I t was p r o p o s e d t h a t 

t h e r e be a u t o m a t i c j o i n t o w n e r s h i p o f the l a t t e r , r e g a r d l e s s o f when i t 

had been a c q u i r e d . The Commission a l s o p r o p o s e d t h a t g i f t s ( i n c l u d i n g 

i n t e r - s p o u s a 1 g i f t s ) , i n h e r i t a n c e s and damage awards s h o u l d be e x c l u d e d 

from s h a r i n g . No s u g g e s t i o n was made t h a t t h e c o u r t be g i v e n any 

d i s c r e t i o n t o v a r y the e q u a l s h a r i n g r e g i m e , a l t h o u g h i t was p r o p o s e d 

t h a t c o u p l e s be p e r m i t t e d t o c o n t r a c t o u t o f t h e l e g i s l a t i o n . 

The Law Reform Commssion p u b l i s h e d i t s R e p o r t on F a m i l y Law i n 

F e b r u a r y 1976, h a v i n g r e c e i v e d w r i t t e n s u b m i s s i o n s and h a v i n g h e l d 

p u b l i c h e a r i n g s t h r o u g h o u t M a n i t o b a on i t s w o r k i n g p a p e r . The 

recommendations i n t h e r e p o r t c o r r e s p o n d e d b r o a d l y t o t h o s e i n t h e e a r l i e r 

p a p e r , the o n l y d i f f e r e n c e a r i s i n g i n t h e m a r i t a l home. I t was now 

recommended t h a t i f t h e m a r i t a l home had been p u r c h a s e d p r i o r t o m a r r i a g e , 

i t s h o u l d n ot be s u b j e c t t o s h a r i n g u n l e s s i t had been a c q u i r e d i n 

s p e c i f i c c o n t e m p l a t i o n o f m a r r i a g e . The r e p o r t a l s o recommended t h a t 

the a p p l i c a t i o n o f the p r o p o s e d regime t o a l r e a d y e x i s t i n g m a r r i a g e s be 

l i m i t e d t o some e x t e n t , by s u g g e s t i n g a s i x month p e r i o d d u r i n g w h i c h 
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m a r r i e d p e r s o n s c o u l d o p t o u t o f t h e s c h e m e . I f a c o u p l e d e c i d e d t o o p t 

o u t , t h e new r e g i m e w o u l d a p p l y o n l y t o p r o p e r t y a c q u i r e d b y t h o s e 

p e r s o n s a f t e r . t h e e n a c t m e n t o f t h e l e g i s l a t i o n , a n d t h e c o u r t w o u l d 

h a v e a d i s c r e t i o n a s t o how t o d e a l w i t h p r o p e r t y a c q u i r e d b e f o r e t h e 

l e g i s l a t i o n came i n t o f o r c e . A s i m i l a r p r o v i s i o n was r e c o m m e n d e d t o 

a p p l y t o t h o s e p e r s o n s who m o v e d i n t o M a n i t o b a a f t e r t h e l e g i s l a t i o n 

came i n t o e f f e c t . A p a r t f r o m t h e s e p r o v i s i o n s t h e c o u r t was t o b e 

g i v e n no d i s c r e t i o n t o v a r y t h e e q u a l s h a r i n g o f a s s e t s . 

T h e two m o s t c o n t r o v e r s i a l i s s u e s a f t e r p u b l i c a t i o n o f t h e 

R e p o r t w e r e w h e t h e r j u d i c i a l d i s c r e t i o n o u g h t t o b e a l l o w e d i n a 

r e g i m e p r o v i d i n g f o r f o r c e d s h a r i n g o f m a r i t a l p r o p e r t y a n d t h e e x t e n t 

t o w h i c h s u c h a r e g i m e o u g h t t o a p p l y t o a l r e a d y e x i s t i n g m a r r i a g e s . 

When B i l l 6 1 , t h e M a r i t a l P r o p e r t y A c t , was e n a c t e d b y t h e M a n i t o b a 

l e g i s l a t u r e i n J u n e 1977, i t s p r o v i s i o n s a p p l i e d t o a l l s p o u s e s , 

w h e t h e r m a r r i e d b e f o r e o r a f t e r t h e c o m i n g i n t o f o r c e o f t h e l e g i s l a t i o n 

No p r o v i s i o n was made f o r u n i l a t e r a l o p t i n g o u t , a l t h o u g h t h e c o u r t 

was g i v e n a d i s c r e t i o n w i t h r e s p e c t t o t h e s h a r i n g o f a s s e t s o t h e r 

t h a n t h e m a r i t a l home w h e r e e q u a l s h a r i n g w o u l d be g r o s s l y u n f a i r o r 

u n c o n s c i o n a b l e . S p o u s e s d i d , h o w e v e r , h a v e t h e o p t i o n o f o p t i n g o u t 

b y m u t u a l a g r e e m e n t . T h e B i l l d i s t i n g u i s h e d b e t w e e n f a m i l y a n d 

c o m m e r c i a l a s s e t s . T h e r e was t o b e i n s t a n t a n e o u s e q u a l s h a r i n g o f t h e 

f o r m e r , i n c l u d i n g t h e m a r i t a l home, a n d d e f e r r e d e q u a l s h a r i n g o f t h e 

l a t t e r . T h e B i l l e x c l u d e d f r o m s h a r i n g a s s e t s a c q u i r e d by a s p o u s e 

b e f o r e m a r r i a g e , u n l e s s t h e a s s e t was u s e d i n a m a n n e r i n d i c a t i n g i t 

ma's s h a r e a b l e . A l s o e x c l u d e d f r o m s h a r i n g w e r e p e r s o n a l a p p a r e l , g i f t s , 

i n h e r i t a n c e s a n d damage a w a r d s . 
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Th e new law was t o have t a k e n e f f e c t on a day f i x e d by 

p r o c l a m a t i o n , b u t no s o n n e r t h a n J a n u a r y 1, 1978. B e f o r e t h e A c t 

c o u l d be p r o c l a i m e d , however, the N.D.P. government t h a t had p a s s e d 

i t was d e f e a t e d i n a g e n e r a l e l e c t i o n and t h e new C o n s e r v a t i v e 

government r e p e a l e d t h e l e g i s l a t i o n . I t t h e n a p p o i n t e d a r e v i e w 

committee o f t h r e e l a w y e r s t o r e v i e w B i l l 61 and to make recommendations 

f o r i t s amendment. In i t s r e p o r t o f March 1, 1978, the committee 

i d e n t i f i e d some major d i f f i c u l t i e s i n the B i l l , s u ch as the l a c k o f 

any r e s i d e n c y r e q u i r e m e n t ( t h e l e g i s l a t i o n on i t s f a c e a p p e a r e d t o 

a p p l y to e v e r y o n e e v e r y w h e r e ) , and t h e d i f f i c u l t i e s t h a t w o u l d be 

c a u s e d by i n s t a n t a n e o u s as o p p o s e d t o d e f e r r e d s h a r i n g - o f a s s e t s . The 

committee f a i l e d t o come t o any unanimous d e c i s i o n w i t h r e g a r d t o 

r e t r o a c t i v i t y and j u d i c i a l d i s c r e t i o n . 

S h o r t l y a f t e r the r e p o r t o f t h e r e v i e w committee was p u b l i s h e d , 
3 

the government i n t r o d u c e d t h e M a r i t a l P r o p e r t y A c t . The A c t r e c e i v e d 

R o a y l A s s e n t on J a n u a r y 20, 1978, and was p r o c l a i m e d i n f o r c e as o f 

J u l y 1978. 

The M a r i t a l P r o p e r t y A c t 

The A c t i s b a s e d on the p r i n c i p l e o f e q u a l s h a r i n g o f a s s e t s . 

The p r e a m b l e t o t h e A c t / r e a d s : 

Whereas m a r r i a g e i s an i n s t i t u t i o n o f s h a r e d r e s p o n s i b i l i t i e s 
and o b l i g a t i o n s between p a r t i e s r e c o g n i s e d as e n j o y i n g e q u a l 
r i ght s; 

And whereas i t i s a d v i s a b l e t o p r o v i d e f o r a p r e s u m p t i o n , i n 
the e v e n t o f t h e breakdown o f t h e m a r r i a g e , o f e q u a l s h a r i n g 
o f t h e f a m i l y and c o m m e r c i a l a s s e t s o f t h e p a r t i e s t o t h e m a r r i a g e 
a c q u i r e d by them d u r i n g t h e m a r r i a g e . . . . 
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T h a t p r i n c i p l e i s e x p r e s s e d t h r o u g h o u t t h e A c t s u b j e c t t o e x c e p t i o n s 

which are e i t h e r s t i p u l a t e d o r l e f t t o the d i s c r e t i o n o f t h e c o u r t . 

Spouses c o v e r e d by the A c t are d e f i n e d i n s.2. 

3 a 
A s s e t s t o which t h e A c t a p p l i e s 

S e c t i o n 3 o f the M a r i t a l P r o p e r t y A c t p r o v i d e s t h a t t h e A c t 

s h a l l a p p l y t o a l l a s s e t s o f a spouse as d e f i n e d i n s.2, u n l e s s t h e 

a s s e t i s s p e c i f i c a l l y e x c l u d e d f r o m a p p l i c a t i o n . " A s s e t " i s d e f i n e d 

as any r e a l o r p e r s o n a l p r o p e r t y or l e g a l o r e q u i t a b l e i n t e r e s t 

t h e r e i n , b u t does not i n c l u d e any a r t i c l e o f p e r s o n a l a p p a r e l . The 

term " p e r s o n a l a p p a r e l " i s not d e f i n e d i n the A c t and may pose 

d i f f i c u l t i e s i n f u t u r e c a s e s where, f o r example, t h e o w n e r s h i p o f an 
4 

i t e m o f e x p e n s i v e j e w e l l e r y i s i n d i s p u t e . In Be rman v Be rman c o u n s e l 

a r g u e d t h a t a diamond r i n g v a l u e d i n e x c e s s o f #35,000 was p e r s o n a l 

a p p a r e l and t h e r e f o r e e x c l u d e d from the a p p l i c a t i o n o f t h e A c t . The 

c o u r t e v e n t u a l l y d e c i d e d t h a t the A c t d i d not a p p l y t o the c o u p l e by 

r e a s o n o f a p r o p e r t y agreement p r e v i o u s l y e n t e r e d i n t o by them. The 

i s s u e r e m a i n e d u n s o l v e d as t h e s e c t i o n d i d not have t o be i n t e r p r e t e d . 

I t c o u l d have been a r g u e d i n t h i s i n s t a n c e t h a t t h e r i n g had been 

p u r c h a s e d as an i n v e s t m e n t . I f t h i s t y p e o f argument were t o be 

s u c c e s s f u l i t would be n e c e s s a r y f o r the c o u r t t o l o o k t o t h e p u r p o s e 

f o r which th e r i n g had been a c q u i r e d , f o r example, w h e t h e r i t had been 

a c q u i r e d f o r a e s t h e t i c p u r p o s e s o r as an i n v e s t m e n t . In t h e a bsence o f 

any d i r e c t e v i d e n c e on t h i s p o i n t t h e n the v a l u e o f the r i n g w o u l d 

p r o b a b l y become h i g h l y r e l e v a n t . T h i s i n t u r n w o u l d r a i s e q u e s t i o n s as 

t o the v a l u e a t w h i c h an i t e m c e a s e s t o be " p e r s o n a l a p p a r e l " and 

becomes s h a r e a b l e . To d a t e t h e r e have been no f u r t h e r r e p o r t e d d e c i s i o n s 

on t h i s s e c t i o n and i t i s u n c l e a r how t h e c o u r t s w i l l d e a l w i t h t h e 
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p r o v i s i o n . 

Where the. A c t a p p l i e s t o an a s s e t , s . 6 ( 6 ) p r o v i d e s t h a t i t a l s o 

a p p l i e s t o t h e p r o c e e d s o f s a l e o f t h e a s s e t , and t o any a s s e t a c q u i r e d 

i n exchange f o r , o r w i t h t h e p r o c e e d s o f s a l e o f , t h e a s s e t . P r o c e e d s 

from an i n s u r a n c e c l a i m f o r l o s s o r damage t o an a s s e t a r e c o n s i d e r e d 

p r o c e e d s o f s a l e f o r t h e p u r p o s e o f the Act~". 

A d i s t i n c t i o n i s drawn i n s . l between " c o m m e r c i a l a s s e t s " and 
6 

" f a m i l y a s s e t s " . A " c o m m e r c i a l a s s e t " i s d e f i n e d a s : 

An a s s e t t h a t i s n o t a f a m i l y a s s e t , i n c l u d i n g r i g h t s u n d e r 
an i n s u r a n c e p o l i c y , l i f e o r f i x e d t e r m a n n u i t y p o l i c y , 
a c c i d e n t o r s i c k n e s s i n s u r a n c e p o l i c y , p e n s i o n scheme o r p l a n , 
and any i n v e s t m e n t h o l d i n g i n c l u d i n g d e p o s i t s w i t h a bank, t r u s t 
company, c r e d i t u n i o n o r o t h e r f i n a n c i a l i n s t i t u t i o n o t h e r 
t h an i n a s a v i n g s a c c o u n t , c h e q u i n g a c c o u n t o r c u r r e n t a c c o u n t 
o r d i n a r i l y u s e d f o r s h e l t e r o r t r a n s p o r t a t i o n o r f o r h o u s e h o l d , 
e d u c a t i o n a l , r e c r e a t i o n a l , s o c i a l o r a e s t h e t i c p u r p o s e s b u t n o t 
i n c l u d i n g s a v i n g s bonds o r d e p o s i t r e c e i p t s i n t e n d e d t o be u s e d 
f o r s h e l t e r o r t r a n s p o r t a t i o n o r f o r h o u s e h o l d , e d u c a t i o n a l , 
r e c r e a t i o n a l , s o c i a l o r a e s t h e t i c p u r p o s e s . 

\ " f a m i l y , a-sset" , on t h e , , p t h e f h.and,., 'means : '. 

....an a s s e t owned by two s p o u s e s o r e i t h e r o f them and used 
f o r s h e l t e r o r t r a n s p o r t a t i o n o r f o r h o u s e h o l d , e d u c a t i o n a l , 
r e c r e a t i o n a l , s o c i a l o r a e s t h e t i c p u r p o s e s i n c l u d i n g , w i t h o u t 
r e s t r i c t i n g t h e g e n e r a l i t y o f t h e f o r e g o i n g , 

( i ) a m a r i t a l home, 
( i i ) money i n a s a v i n g s a c c o u n t , c h e q u i n g a c c o u n t o r c u r r e n t 
a c c o u n t w i t h a bank, t r u s t company, c r e d i t u n i o n o r . o t h e r 
f i n a n c i a l i n s t i t u t i o n where t h e a c c o u n t i s o r d i n a r i l y u s e d f o r 
s h e l t e r o r t r a n s p o r t a t i o n o r f o r h o u s e h o l d , e d u c a t i o n a l , 
r e c r e a t i o n a l , s o c i a l o r a e s t h e t i c p u r p o s e s , and s a v i n g s bonds 
and d e p o s i t r e c e i p t s i n t e n d e d t o be u s e d f o r t h o s e p u r p o s e s , 
( i i i ) where an a s s e t owned by a c o r p o r a t i o n , p a r t n e r s h i p o r 
t r u s t e e w o u ld, i f i t were owned by a s p o u s e , be a f a m i l y a s s e t , 
s h a r e s i n t h e c o r p o r a t i o n o r an i n t e r e s t i n t h e p a r t n e r s h i p o r 
t r u s t owned by t h e spouse h a v i n g a market v a l u e e q u a l t o t h e 
v a l u e o f t h e b e n e f i t t h e spouse has i n r e s p e c t o f t h e a s s e t , 
( i v ) an a s s e t o v e r w h i c h a spouse h a s , e i t h e r a l o n e o r i n 
c o n j u n c t i o n w i t h a n o t h e r p e r s o n , a power o f a p p o i n t m e n t 
e x e r c i s a b l e i n f a v o u r o f t h e s p o u s e , i f t h e a s s e t would be a 
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f a m i l y a s s e t i f i t w e r e o w n e d b y - t h e s p o u s e , a n d 
(v) a n a s s e t d i s p o s e d o f b y a s p o u s e b u t o v e r w h i c h t h e s p o u s e 
h a s , e i t h e r a l o n e o r i n c o n j u n c t i o n w i t h a n o t h e r p e r s o n , a 
p o w e r t o r e v o k e t h e d i s p o s i t i o n o r a p o w e r t o u s e o r d i s p o s e 
o f t h e a s s e t , i f t h e a s s e t w o u l d b e a f a m i l y a s s e t i f i t w e r e 
o w ned b y t h e s p o u s e . 

As a g e n e r a l r u l e , f a m i l y a s s e t s a n d c o m m e r c i a l a s s e t s a r e t o 

9 

b e s h a r e d e q u a l l y b e t w e e n t h e s p o u s e s . T h e d i s t i n c t i o n o n l y b e c o m e s 

r e l e v a n t i n d e t e r m i n i n g : 
(a) w h e t h e r a n o n - s h a r e a b l e a s s e t h a s b e e n c o n v e r t e d i n t o a s h a r e a b l e 

^ 10 a s s e t ; 

(b) a s p o u s e ' s r i g h t t o t h e u s e a n d e n j o y m e n t o f an a s s e t ; ^ 

( c ) t h e e x t e n t t o w h i c h t h e c o u r t h a s a d i s c r e t i o n t o v a r y t h e e q u a l 

12 
d i v i s i o n . o f a s s e t s 

T h e e f f e c t o f t h e d i s t i n c t i o n i n t h e s e a r e a s w i l l be d i s c u s s e d 

f u r t h e r w h e r e r e l e v a n t . F o r t h e moment, d i s c u s s i o n w i l l c e n t r e on t h e 

m a n n e r i n w h i c h c e r t a i n a s s e t s h a v e b e e n c l a s s i f i e d by:.:the c o u r t s . 

I t i s c l e a r f r o m t h e d e f i n i t i o n o f " f a m i l y " a n d " c o m m e r c i a l " 

a s s e t s t h a t t h e v i t a l q u e s t i o n i n d e t e r m i n i n g t h e c l a s s i n t o w h i c h an 

a s s e t may f a l l i s t h e q u e s t i o n o f i t s u s e . I t e m s s u c h a s ^ h o u s e h o l d 

f u r n i t u r e a n d c a r s u s e d f o r f a m i l y p u r p o s e s o b v i o u s l y f a l l w i t h i n t h e 

c l a s s o f f a m i l y a s s e t s a s t h e y a r e u s e d " f o r t r a n s p o r t a t i o n , o r f o r 
13 

h o u s e h o l d , r e c r e a t i o n a l , s o c i a l o r a e s t h e t i c p u r p o s e s . . . " . E q u a l l y , 

an a p a r t m e n t b l o c k , r e t a i l b u s i n e s s o r m e d i c a l p r a c t i c e w o u l d f a l l 

w i t h i n t h e c o m m e r c i a l a s s e t c a t e g o r y . I n many c a s e s u n d e r t h e M a n i t o b a 

A c t t h e p a r t i e s h a v e a g r e e d . a t t r i a l t o a s p e c i f i c c a t e g o r i z a t i o n a n d 

t h e c o u r t h a s n o t h a d t o d e a l w i t h t h e m a t t e r a t a l l . T h u s i n J o n e s v 

14 
J o n e s , a n a p p l i c a t i o n f o r t h e d i v i s i o n o f m a r i t a l a s s e t s , i t was 



-98-

e v i d e n t t h a t the p a r t i e s c o n s i d e r e d t h e husband's t r u c k and sand b u g g i e s , 

d r i v e n by-;:the h u s b a n d on a c o n t r a c t b a s i s , t o be c o m m e r c i a l a s s e t s . The 

c o u r t a c c o r d i n g l y , d e a l t w i t h the case in. view o f t h a t agreement and 

u n d e r s t a n d i n g w i t h o u t f u r t h e r i n q u i r y . In d i s p u t e d c a s e s t h e c o u r t w i l l 

l o o k t o the use o f t h e a s s e t and " w i l l n o t be i n f l u e n c e d by what an a s s e t 

i s . c a l l e d . Thus i n Ros chuk v Ros chuk"'""'it was h e l d t h a t a l t h o u g h t h e 

husband's r o o f i n g b u s i n e s s was r e f e r r e d t o as a " f a m i l y b u s i n e s s " , i t 

was, i n n a t u r e , a c o m m e r c i a l a s s e t . D e n i s e t J . , h a v i n g n o t e d t h a t one 

must examine t h e n a t u r e o f t h e a s s e t , f o u n d t h a t the most i m p o r t a n t 
16 

a s s e t o f t h e - b u s i n e s s was b a s e d p r i m a r i l y on g o o d w i l l ; 

By t h a t I mean t h e r e p u t a t i o n o f the husband as a " r o o f e r " , t h e 
amount o f b u s i n e s s he can now e x p e c t and, f o r e m o s t , h i s 
i n d u s t r y i n c a r r y i n g on p e r s o n a l l y and g e t t i n g o t h e r s t o work 
f o r him...He s h o u l d n o t be d e p r i v e d o f h i s t o o l s o f work and 
a b i l i t y t o e a r n income. 

Ros chuk v Ros chuk, i n f a c t , i s one o f t h e few c a s e s i n which a 

c o u r t has made a s p e c i f i c d e t e r m i n a t i o n as t o t h e c l a s s i f i c a t i o n o f 

each i t e m o f m a r i t a l p r o p e r t y . The c o u r t c l a s s i f i e d as " f a m i l y a s s e t s " 

t h e m a r i t a l home, t h e c o n t e n t s o f t h e m a r i t a l heme, a f a m i l y c a r , a 

b o a t , motor and t r a i l e r , and a homemade camper, two b u r i a l c r y p t s and 

a s a v i n g s bank a c c o u n t c r e a t e d m o s t l y by d e p o s i t s o f t h e f a m i l y -

a l l o w a n c e cheques o f t h e c h i l d r e n . I n t o t h e c a t e g o r y o f " c o m m e r c i a l 

a s s e t s " D e n i s e t J,, p u t a v a c a n t l o t n e a r t h e m a r i t a l home wh i c h was i n 
18 

th e j o i n t names o f the s p o u s e s , p r o p e r t y w hich had been i n t h e name o f , 
19 

th e h u s b and a n d wh i c h was s o l d by him p r i o r t o t r i a l , p r o p e r t y w h i c h 

was 'being u s e d i n c o n j u n c t i o n with, t h e r o o f i n g b u s i n e s s and a r t i c l e s 

and equipment s u c h 'as.-r motor v e h i c l e s , t o o l s , m a t e r i a l s and a c c o u n t s 

r e c e i v a b l e a l s o u s e d i n c o n j u n c t i o n w i t h t h e r o o f i n g b u s i n e s s . The 

r e p o r t e d case g i v e s no i n d i c a t i o n ' o f t h e r e a s o n s f o r t h e c l a s s i f i c a t i o n 
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o f a s s e t s , o t h e r t h a n t h o s e c o n n e c t e d w i t h t h e husband's r o o f i n g 

b u s i n e s s , as c o m m e r c i a l a s s e t s . 

C a s e s d e c i d e d s u b s e q u e n t t o Ros chuk r a r e l y make m e n t i o n o f t h e 

d i s t i n c t i o n between c o m m e r c i a l a s s e t s and f a m i l y a s s e t s , a p p a r e n t l y 

not v i e w i n g t h e d i s t i n c t i o n as i m p o r t a n t u n l e s s i t i s d e c i d e d t o v a r y 

the g e n e r a l r u l e o f e q u a l d i v i s i o n o f c o m m e r c i a l a s s e t s by v i r t u e o f 
20 

t h e d i s c r e t i o n u nder s.13(2) . Thus i n t h e Queens Bench d e c i s i o n i n 
21 

H u l l v H u l 1 the a s s e t s i n v o l v e d i n c l u d e d s u b s t a n t i a l b u s i n e s s a s s e t s 

o f t h e h u s b a n d a c q u i r e d as a r e s u l t o f h i s t a l e n t as a h ockey p l a y e r 

w i t h t h e W i n n i p e g J e t s . H o c k e y team. These a s s e t s i n c l u d e d a f a r m i n g 

and c a t t l e o p e r a t i o n and c o - o w n e r s h i p o f t h e W i n n i p e g J e t s Hockey 

C l u b . O t h e r a s s e t s i n v o l v e d i n c l u d e d a m a r i t a l home, a home i n B i g 

I s l a n d , a M a n i t o b a farm and a s u b s t a n t i a l amount o f f u r n i t u r e . H a v i n g 
22 

l i s t e d a l l t h e p r o p e r t y owned by t h e p a r t i e s , D e n i s e t J . c o n t i n u e d : 
Under t h e M a r i t a l P r o p e r t y A c t t h e u l t i m a t e d i v i s i o n must be 
e q u a l , u n l e s s t h e c o u r t s ees f i t t o e x e r c i s e i t s d i s c r e t i o n 
f o r any o f t h e r e a s o n s s e t out i n s . l 3 ( l ) and ( 2 ) . . . I do n o t 
see any f i n a n c i a l o r o t h e r c i r c u m s t a n c e s which would i n f l u e n c e 
me t o s t e e r away from t h i s e q u a l d i v i s i o n . 

No a t t e m p t was made t o c a t e g o r i z e any o f t h e r e l e v a n t a s s e t s . 
2 3 

On an a p p e a l from t h i s d e c i s i o n t o t h e C o u r t o f A p p e a l th e a p p e l l a t e 

c o u r t n o t e d t h a t one o f t h e i s s u e s i n d i s p u t e c o n c e r n e d t h e o r d e r f o r 

an e q u a l d i v i s i o n o f " c o m m e r c i a l a s s e t s " . However i t d i d n o t s p e c i f y 

w h i c h a s s e t s f e l l i n t o t h i s c l a s s , c o n t e n t i n g i t s e l f w i t h a p p r o v i n g 

t h e t r i a l d e c i s i o n t h a t "an e q u a l d i v i s i o n c a n n o t be r e g a r d e d as 

g r o s s l y u n f a i r , u n c o n s c i o n a b l e o r i n e q u i t a b l e " . 

C a s e s i n which an a s s e t w i l l be s p e c i f i c a l l y c l a s s i f i e d , as 
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a l r e a d y n o t e d , have g e n e r a l l y a r i s e n o n l y where t h e c o u r t has d e c i d e d 

t o e x e r c i s e i t s d i s c r e t i o n under s,13(2) t o v a r y an e q u a l d i v i s i o n . 
2 5 

Thus i n I s b i s t e r v I s b i s t e r the c o u r t h e l d t h a t a p e n s i o n p l a n 

b e l o n g i n g t o t h e h u s b a n d f e l l w i t h i n t h e d e f i n i t i o n o f " c o m m e r c i a l 

a s s e t " , b e i n g s p e c i f i c a l l y i n c l u d e d as such under s . l ( b ) , and went on 

t o d e c i d e t h a t i t s h o u l d n ot be d i s t r i b u t e d between t h e p a r t i e s f o r 

r e a s o n s which w i l l be d i s c u s s e d l a t e r . No a t t e m p t was made t o c l a s s i f y 

t h e o t h e r i t e m s o f m a r i t a l p r o p e r t y s u b j e c t to d i s t r i b u t i o n . S i m i l a r l y 
26 

i n G e i s e 1 v G e l s e 1 t h e c o u r t e x p r e s s l y f o l l o w e d I s b i s t e r i n h o l d i n g 

t h a t a p e n s i o n was a c o m m e r c i a l a s s e t s u b j e c t t o u n e q u a l d i s t r i b u t i o n 

and t h e n went on t o d i v i d e t h e r e m a i n i n g " m a r i t a l a s s e t s " e q u a l l y , 

w i t h o u t s p e c i f y i n g i n t o w h i c h c l a s s t h o s e a s s e t s f e l l . 

A l t h o u g h t h e c o u r t s t o da t e have p a i d s c a n t a t t e n t i o n t o t h e 

i s s u e o f c l a s s i f i c a t i o n , t h e i s s u e c a n , as n o t e d e a r l i e r , be i m p o r t a n t . 

I t i s t h u s n e c e s s a r y t o c o n s i d e r what a s s e t s may be, and i n d e e d have 

been, c l a s s i f i e d by t h e c o u r t s as c o m m e r c i a l a s s e t s . 

R e p o r t e d c a s e s i n d i c a t e l i t t l e d i f f i c u l t y i s e x p e r i e n c e d i n 

c l a s s i f y i n g a s s e t s once a c o u r t has d i r e c t e d i t s a t t e n t i o n t o t h e 

q u e s t i o n . In many c a s e s i t w i l l be p a t e n t l y o b v i o u s i n t o w hich c a t e g o r y 

an a s s e t ought t o be p l a c e d as s . l ( b ) i n p a r t i c u l a r s p e c i f i c a l l y 
2 7 

i n c l u d e s many a s s e t s . Thus i n I s b i s t e r v I s b i s t e r a p e n s i o n p l a n was 

c l a s s i f i e d by d e f i n i t i o n as b e i n g a " c o m m e r c i a l a s s e t " . In o t h e r i n s t a n c e s 

an a s s e t by i t s n a t u r e w i l l c l e a r l y be d i s c e r n i b l e as b e i n g a c o m m e r c i a l 
a s s e t , as where t h e a s s e t i n v o l v e d i s a b u s i n e s s e n t e r p r i s e . In S c h n e r c h v 

2 8 

S c h n e r c h the c o u r t h e l d t h a t a h o t e l w hich had o r i g i n a l l y been run by 

b o t h s p o u s e s was a " c o m m e r c i a l a s s e t " as t h e husband e a r n e d h i s '' ; ' 

l i v e l i h o o d from t h e e n t e r p r i s e . S i m i l a r r e a s o n i n g was used by t h e c o u r t 
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i n Ros chuk v Ros chuk i n h o l d i n g t h a t t h e husband's r o o f i n g b u s i n e s s 

was a c o m m e r c i a l a s s e t . 

A q u e s t i o n w i t h which t h e c o u r t s have n o t y e t been f a c e d i s how 

to c l a s s i f y a r e g i s t e r e d home o w n e r s h i p p l a n . At f i r s t s i g h t such a 

p l a n would a p p e a r t o be t h e same as an i n v e s t m e n t o r p e n s i o n p l a n and 

so s h o u l d f a l l w i t h i n s . l ( b ) . Y e t i t c o u l d a l s o be r e g a r d e d as money 

i n a t r u s t company i n t e n d e d t o be us e d f o r h o u s e h o l d p u r p o s e s . T h i s 

would b r i n g i t w i t h i n t h e c l a s s o f f a m i l y a s s e t s . Clo.ser e x a m i n a t i o n 

o f s . l ( b ) and (d) deepens the c o n f u s i o n . S e c t i o n 1(b) and ( d ) ( i i ) s t a t e 

t h a t money i n a t r u s t company o r o t h e r f i n a n c i a l i n s t i t u t i o n w i l l o n l y 

be r e g a r d e d as a f a m i l y a s s e t i f t h e a c c o u n t i s " o r d i n a r i l y u s ed" f o r 

h o u s e h o l d p u r p o s e s . A r e g i s t e r e d home o w n e r s h i p p l a n i s n o t b e i n g 

o r d i n a r i l y u s e d f o r any p u r p o s e , a l t h o u g h i t i s i n t e n d e d t o be us e d 

f o r h o u s e h o l d p u r p o s e s a t some time i n t h e f u t u r e . However, s . l ( b ) 

and (d) ( i i ) use. t h e words " i n t e n d e d t o be used" t o r e f e r t o " s a v i n g s 

bonds o r d e p o s i t r e c e i p t s " . I t i s n o t c l e a r w h e t h e r a r e g i s t e r e d home 

o w n e r s h i p p l a n w o u l d f a l l w i t h i n t h i s s p e c i f i c a t i o n . 

A n o t h e r q u e s t i o n y e t t o be c o n f r o n t e d by t h e c o u r t s i s how an 

a s s e t w h i c h has a d u a l p u r p o s e and i s us e d p a r t l y f o r r e c r e a t i o n a l 

p u r p o s e s and p a r t l y f o r b u s i n e s s p u r p o s e s w i l l be c l a s s i f i e d . An 

example o f su c h an a s s e t might be where a c a r i s us e d p r e d o m i n a n t l y 

f o r company b u s i n e s s b u t i s o c c a s i o n a l l y u s e d t o t r a n s p o r t the c h i l d r e n 

to andv :from s c h o o l . S e c t i o n 1(d) r e q u i r e s t h a t an a s s e t be "u s e d " f o r 

t r a n s p o r t a t i o n . C l a s s i f i c a t i o n i n t h i s c ase w i l l depend, t h e r e f o r e , on 

how the. word "used" i s d e f i n e d . I f t h e word i s d e f i n e d l o o s e l y t h e n 

even o c c a s i o n a l : use as d e s c r i b e d i n t h i s example would be s u f f i c i e n t 
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t o s a t i s f y the r e q u i r e m e n t . I f t h e word i s d e f i n e d as 

" o r d i n a r i l y u s e d " , t h e n more t h a n t h i s o c c a s i o n a l use 

meaning 

w i l l be r e q u i r e d . 

I t i s n o t c l e a r w hether the c h a r a c t e r o f an a s s e t may be changed 

by s u b s e q u e n t usage. An example o f t h i s w o u l d be where a p a i n t i n g was 

o r i g i n a l l y b o u ght as a n - i n v e s t m e n t , t h u s making i t a c o m m e r c i a l a s s e t , 

b u t was l a t e r hung i n t h e m a r i t a l home, t h e r e b y b r i n g i n g i t under t h e 

" a e s t h e t i c p u r p o s e " c a t e g o r y i n s . l ( d ) . I t may be t h a t s.15 o f t h e 

M a r i t a l P r o p e r t y A c t w o u l d be r e l e v a n t h e r e . T h i s s e c t i o n d e a l s w i t h 

t h e c l o s i n g d a t e f o r t h e i n c l u s i o n o f a s s e t s i n an a c c o u n t i n g under 

the p r o v i s i o n s o f t h e A c t . T h r e e a l t e r n a t i v e d a t e s a r e a v a i l a b l e , e i t h e r 

(a) the d a t e f i x e d by agreement o f the p a r t i e s , o r f a i l i n g agreement, 

(b) t h e d a t e when the s p o u s e s l a s t c o h a b i t e d , o r : ( c ) t h e date when 

an a p p l i c a t i o n i s made by e i t h e r spouse f o r an a c c o u n t i n g and d i v i s i o n 

o f a s s e t s under the A c t . T h i s s e c t i o n does n o t s p e c i f i c a l l y cover,^-•• 

the d a t e a t w h i c h a s s e t s ought t o be c h a r a c t e r i z e d , not i s t h e p o i n t 

d e a l t w i t h i n any o t h e r p r o v i s i o n s o f the A c t . I t i s l i k e l y , however, 

t h a t f o r t h i s p u r p o s e t h e c o u r t s w i l l l o o k t o the d a t e when the s p o u s e s 

l a s t c o h a b i t e d . I t seems l o g i c a l t o c l a s s i f y an a s s e t a c c o r d i n g t o how 

i t was b e i n g u s e d by t h e f a m i l y when t h e s p o u s e s w e r e r l a s t ' l i v i n g 

t o g e t h e r 

Exc1us i o n s 

A number o f a s s e t s a r e s p e c i f i c a l l y e x c l u d e d from t h e o p e r a t i o n 

o f t h e A c t . S e c t i o n 4(1) e x c l u d e s from i t s p r o v i s i o n s a s s e t s a c q u i r e d 

by a s p o u s e : 

(a) w h i l e m a r r i e d t o b u t l i v i n g s e p a r a t e and a p a r t from th e o t h e r 
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s p o u s e , o r 

(b) w h i l e m a r r i e d t o a f o r m e r s p o u s e , o r 

(c) while, u n m a r r i e d . 

T h e r e a r e two e x c e p t i o n s t o t h i s e x c l u s i o n . F i r s t l y , s.4(2) 

p r o v i d e s t h a t , " n o t w i t h s t a n d i n g c l a u s e 1 ( c ) , t h i s A c t a p p l i e s t o any 

a s s e t a c q u i r e d by a spouse p r i o r t o b u t i n s p e c i f i c c o n t e m p l a t i o n o f 

the m a r r i a g e t o t h e o t h e r spouse'.'. 

T h i s p r o v i s i o n was d i s c u s s e d by.the. c o u r t o f Queens Bench i n 

Gi f f o r d v G i f f o r d 3 0 . In t h i s case t h e d e f e n d a n t w i f e had a c q u i r e d s h a r e s 

i n a c o r p o r a t i o n p r i o r t o m a r r i a g e t o , b u t w h i l e l i v i n g w i t h , the 

p l a i n t i f f h usband. The d e f e n d a n t was a t the time s t i l l m a r r i e d t o h e r 

f i r s t h usband. The p l a i n t i f f a l l e g e d t h a t t h e s e s h a r e s had been a c q u i r e d 

i n s p e c i f i c c o n t e m p l a t i o n o f m a r r i a g e -and t h a t i n s p i t e o f s . 4 ( l ) ( b ) , 

s.4(2) made t h e A c t a p p l i c a b l e t o t h o s e s h a r e s . 

Morse J . r e f e r r e d t o s . 4 ( l ) and n o t e d t h a t s.4(2) p r o v i d e d t h a t 

" n o t w i t h s t a n d i n g c l a u s e 1 ( c ) , a s s e t s a c q u i r e d i n s p e c i f i c c o n t e m p l a t i o n 

o f m a r r i a g e a r e s u b j e c t t o t h e A c t " . He c o n c l u d e d t h a t , i n view o f t h e 

c l e a r w o r d i n g o f s . 4 ( l ) , s.4(2) had a p p l i c a t i o n o n l y when t h e p a r t i c u l a r 

a s s e t a c q u i r e d i n s p e c i f i c c o n t e m p l a t i o n o f m a r r i a g e i s a c q u i r e d by a 

spouse w h i l e u n m a r r i e d . As t h e d e f e n d a n t was s t i l l m a r r i e d t o h e r 

fo r m e r spouse when she a c q u i r e d t h e s h a r e s i n q u e s t i o n he h e l d t h a t 

s . 4 ( l ) ( b ) g o v e r n e d and t h a t t h e A c t d i d n o t a p p l y t o t h e s h a r e s . 

In t h e e v e n t t h a t he was wrong i n h i s i n t e r p r e t a t i o n o f s.4(2) 

and t h a t t h e s e c t i o n e x t e n d e d t o a l l a s s e t s a c q u i r e d i n s p e c i f i c 
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c o n t e m p l a t i o n o f m a r r i a g e , i r r e s p e c t i v e o f the m a r i t a l s t a t u s o f the 

owner s p o u s e , Morse J . d e c i d e d t h a t t h e r e was no e v i d e n c e t o s u g g e s t 

t h a t the s h a r e s had been a c q u i r e d i n s p e c i f i c c o n t e m p l a t i o n o f m a r r i a g e 

a t a l l . The w i f e had been i n v o l v e d i n t h e f o r m a t i o n o f t h e company i n 

w h i c h she h e l d s h a r e s and w i s h e d t o become a s h a r e h o l d e r b e f o r e she r 

had formed any i n t e n t i o n o f m a r r y i n g th e p l a i n t i f f . T h i s f a c t i n 

i t s e l f was s u f f i c i e n t t o w i t h d r a w the a s s e t s f r o m th e A c t ' s p r o v i s i o n s . 

The s e c o n d e x c e p t i o n t o t h e e x c l u s i o n i n s . 4 ( l ) a p p e a r s i n 

s . 4 ( 3 ) ( a ) and ( b ) . T h i s e x c e p t i o n i s t o t h e e f f e c t t h a t , a l t h o u g h a s s e t s 

a c q u i r e d o u t s i d e o f m a r r i a g e and c o h a b i t a t i o n a r e n o t s u b j e c t t o 

s h a r i n g , any a p p r e c i a t i o n o r d e p r e c i a t i o n w h i c h o c c u r s w h i l e a spouse 

i s m a r r i e d t o and c o h a b i t i n g w i t h t h e o t h e r spouse s h a l l be c o n s i d e r e d 

i n a s s e s s i n g t h e a s s e t s o f t h a t s p o u s e . In a d d i t i o n , any income d e r i v e d 

f r o m t h e a s s e t s w h i l e the s pouse was m a r r i e d t o and c o h a b i t i n g w i t h t h e 
31 

o t h e r spouse i s s u b j e c t t o t h e A c t 

Under s.7, g i f t s , t r u s t s , b e n e f i t s and i n h e r i t a n c e s f r o m t h i r d 

p e r s o n s a r e e x c l u d e d f r o m the A c t ' s p r o v i s i o n s u n l e s s t h e y were 

c o n f e r r e d w i t h th e i n t e n t i o n o f b e n e f i t t i n g b o t h s p o u s e s . Income from 

3 2 

o r a p p r e c i a t i o n o r d e p r e c i a t i o n o f such a s s e t s a r e l i k e w i s e e x c l u d e d 

As t h e s e p r o v i s i o n s e x c l u d e o n l y a s s e t s f r o m t h i r d p e r s o n s , i n t e r -

s p o u s a l g i f t s a r e s t i l l s u b j e c t t o s h a r i n g . 

33 

S e c t i o n 7 was d i s c u s s e d i n S i m p k i n s v S i m p k i n s . The c o u r t h e r e 

c o n c l u d e d t h a t t h e e v i d e n c e d i d n o t show t h a t l e g a c i e s l e f t t o t h e 

h u s b a nd by h i s f a t h e r were i n t e n d e d t o b e n e f i t b o t h s p o u s e s . In so 

d e c i d i n g i t was n o t e d t h a t t h e f a t h e r had p r o v i d e d f o r a g i f t o v e r t o 
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h i s s o n - i n - l a w i n t h e e v e n t t h a t a l e g a c y l e f t t o h i s d a u g h t e r f a i l e d . 

No s i m i l a r p r o v i s i o n f o r a g i f t o v e r t o t h e d a u g h t e r - i n - l a w was made i n 

t h i s c ase in.'.the e v e n t t h a t the g i f t to t h e d e f e n d a n t h u s band s h o u l d 

f a i l . 

34 
In I s b i s t e r v I s b i s t e r the C o u r t o f A p p e a l e x p l a i n e d t h a t 

p r o p e r t y a c q u i r e d by i n h e r i t a n c e i s n o t s u b j e c t to s h a r i n g even i f i t 

has been u s e d f o r a f a m i l y p u r p o s e . The a s s e t s i n v o l v e d i n t h i s c ase 

c o m p r i s e d an i n v e s t m e n t p o r t f o l i o w hich c o n s i s t e d o f fun d s i n h e r i t e d 

by t h e w i f e f r o m h e r f i r s t h usband. A l l i n v e s t m e n t s were made i n t h e 

w i f e ' s name, a l t h o u g h she was w i l l i n g t o s h a r e t h e income and p a r t o f 

the c a p i t a l w i t h h e r s e c o n d husband. The c o u r t h e l d t h a t t h e i n v e s t m e n t 
p o r t f o l i o was n o t a f a m i l y a s s e t s u b j e c t t o d i s t r i b u t i o n . Monnin J.A. 

35 noted; 

This-- was t h e w i f e ' s i n h e r i t a n c e , and i t was n o t d e v i s e d n o r 
bequeathed t o h e r w i t h t h e i n t e n t i o n o f b e n e f i t t i n g b o t h s p o u s e s 
As a m a t t e r o f f a c t upon t h e d e a t h o f t h e f i r s t ..spouse , t h e " 
s e c o n d spouse was unknown t o t h e p a r t i e s . 

The c o u r t a c c o r d i n g l y r e v e r s e d t h e d e c i s i o n o f t h e t r i a l j u d g e , 

Solomon J . , who had h e l d t h a t t h e a s s e t i n q u e s t i o n had become p a r t o f 

th e f a m i l y a s s e t s because, t h e p a r t i e s i n t e n d e d t o i n c o r p o r a t e t h e 
36 

a s s e t s i n t o a f a m i l y e s t a t e 

An i n t e r e s t i n g g l o s s on t h e i n t e r p r e t a t i o n o f s.7 was i n t r o d u c e d 
37 

i n D i x o n v Di x o n . In t h i s c ase t h e w i f e had r e c e i v e d a g i f t o f money 

from h e r p a r e n t s p r i o r t o m a r r i a g e and had p l a c e d t h e money i n a bank 

a c c o u n t . The c o u r t h e l d t h a t t h i s a s s e t was an a s s e t i n t h e hands o f t h e 

w i f e p r i o r t o m a r r i a g e and riot a g i f t w i t h i n s . 7 ( l ) . The a s s e t , t h e r e f o r e , 

f e l l under s.4 and, as t h e money had a p p r e c i a t e d i n v a l u e , an e q u a l 
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s h a r i n g o f t h e a p p r e c i a t i o n was o r d e r e d . P.P. Fer.g Co. C t . J . r e a s o n e d 
3 8 

as f o l l o w s : 

...The h u s b a n d a r g u e s t h a t .s-. 7(1) o n l y a p p l i e s t o g i f t s made 
d u r i n g . t h e c o u r s e o f t h e m a r r i a g e and t h e g i f t does n o t f a l l 
w i t h i n t h e q u a l i f i c a t i o n s p r o v i d e d i n t h e s e c t i o n as b e n e f i t t i n g 
b o t h s p o u s e s . The s e c t i o n s p e a k s o f a s s e t s " a c q u i r e d by a s p o u s e " , 
so i t must be i n t e r p r e t e d as meaning an a s s e t a c q u i r e d a f t e r o r 
d u r i n g t h e m a r r i a g e . Such an a s s e t , t h e n , does n o t a t t r a c t the 
s h a r i n g o f an a p p r e c i a t i o n . The n e x t s u b s e c t i o n (3) o f s.7 i s 
i n e s s e n t i a l l y t h e same t e r m s , b u t f o r an i n h e r i t a n c e , and i t 
must be i n t e r p r e t e d as an i n h e r i t a n c e r e c e i v e d d u r i n g m a r r i a g e . 
A c c o r d i n g l y , t h i s a c c o u n t , o r a s s e t , must be r e g a r d e d as an a s s e t 
i n t h e hands o f t h e w i f e p r i o r t o m a r r i a g e , and n o t a g i f t w i t h i n 
s . 7 ( l ) , the re f o r e p l a c i n g i t w i t h i n s.4(3) ( a ) . . . w i t h t h e e f f e c t 
o f r e q u i r i n g any a p p r e c i a t i o n t o be s h a r e d . 

T h i s i n t e r p r e t a t i o n c l e a r l y runs c o u n t e r t o t h e d e c i s i o n r e a c h e d 

i n t h e I s b i s t e r c a s e . The C o u r t o f A p p e a l i n t h e l a t t e r i n s t a n c e , however, 

d i d n o t have i t s a t t e n t i o n drawn t o t h e n i c e t i e s o f t h e s e c t i o n ' s 

l a n g u a g e . The i n t e r p r e t a t i o n i n t h e D i x o n case a p p e a r s c o r r e c t o n . t h e 

s t r i c t w o r d i n g o f s.7. 

I t i s u n c l e a r w hether wedding and a n n i v e r s a r y p r e s e n t s would be 

e x c l u d e d under the p r o v i s i o n s o f s.7. In t h e D i x o n c a s e , P.P. F e r g Co. 

C t . J . a r g u e d t h a t by d e f i n i t i o n ( r e f e r r i n g t o t h e i d e f i n i t i o n o f f a m i l y 

a s s e t s c o n t a i n e d i n s . l ( d ) , " i t e m s owned by (th e husband) p r i o r t o 

m a r r i a g e and b r o u g h t i n t o t h e home and i t e m s b r o u g h t i n t o t h e home by 

t h e w i f e and owned by h e r , and w h e t h e r g i v e n t o h e r as shower g i f t s , o r 

w e d d ing g i f t s , o r t o e i t h e r o f them or w h a t e v e r , once " u s e d " , i m m e d i a t e l y 
' 39 

become " f a m i l y a s s e t s " and must be s h a r e d e q u a l l y " . T h i s argument 

f a i l s t o t a k e i n t o a c c o u n t th e f a c t t h a t "(a) n o n - s h a r e a b l e a s s e t does 

not be come . a - s h a r e a b l e a s s e t b e c a u s e i t w o u ld, i f s h a r e a b l e , be a f a m i l y 
40 

a s s e t " , and t h e r e a s o n i n g , t h e r e f o r e , i s h i g h l y s u s p e c t . No r e p o r t e d 

c a s e s have been h e a r d on t h i s p o i n t as y e t . In E n g l a n d th e law i n t h i s 
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41 a r e a was l a i d down i n Samson v Samson . I t was h e r e h e l d t h a t t h e r e 

was no p r i n c i p l e o f law t h a t w e d d i n g p r e s e n t s a r e j o i n t p r e s e n t s t o b o t h 

s p o u s e s . I f t h e r e i s e v i d e n c e o f i n t e n t i o n on t h e p a r t o f the d o n o r , 

t h a t may d e t e r m i n e whether the g i f t b e l o n g s t o one spouse o r b o t h , b u t , 

i f t h e r e i s no e v i d e n c e , th e i n f e r e n c e may be drawn t h a t g i f t s from 

r e l a t i v e s o r f r i e n d s o f a spouse were g i f t s t o t h a t s p o u s e . I t i s 

p o s s i b l e t h a t t h e M a n i t o b a c o u r t s w o u l d a p p l y t h i s g e n e r a l r u l e o f 

i n t e n t i o n i n s i m i l a r c a s e s . 

Y e t a n o t h e r e x c l u s i o n i s c o n t a i n e d i n s . 8 ( l ) o f t h e M a n i t o b a 

s t a t u t e . T h i s s e c t i o n p r o v i d e s t h a t t h e A c t does n o t a p p l y t o damage 

awards, s e t t l e m e n t s o r i n s u r a n c e c l a i m s f o r p e r s o n a l i n j u r i e s e x c e p t 

t o t h e e x t e n t t h a t t h e p r o c e e d s are c o m p e n s a t i o n f o r l o s s t o b o t h 
4 2 

s p o u s e s . In Di xon v D i x o n i t was h e l d t h a t w o r k e r ' s c o m p e n s a t i o n 

payments were n o t exempt p u r s u a n t to s . 8 ( l ) , s i n c e t h e y were not a 

damage award, a s e t t l e m e n t o r an i n s u r a n c e c l a i m f o r p e r s o n a l i n j u r y 

o r d i s a b i l i t y . I n s t e a d t h e y were i n t e n d e d t o r e p l a c e l o s t wages. 

A c c o r d i n g l y a lump sum awarded t o t h e h u s b and under t h e Worker's 

C o m p e n s a t i o n Scheme was o r d e r e d t o be s h a r e d e q u a l l y . T h i s i n t e r p r e t a t i o n 

seems l o g i c a l b e c a u s e i f a spouse were w o r k i n g and r e c e i v i n g the income 

f o r whose l o s s he has been compensated, t h a t income w o u l d be s u b j e c t t o 

t h e A c t . 

S e c t i o n 9 e x c l u d e s from the p r o v i s i o n s o f t h e A c t any a s s e t t h a t 

has a l r e a d y been s h a r e d e q u a l l y between t h e s p o u s e s , o r t h a t i s a c q u i r e d 

by one spouse from the o t h e r by v i r t u e o f a s h a r i n g o f a s s e t s under t h e 
4 3 

A c t . In T y c h o l i z v T y c h o l i z the c o u r t h e l d t h a t a home h e l d i n j o i n t 

t e n a n c y by t h e s p o u s e s had a l r e a d y been s h a r e d e q u a l l y w i t h i n t h e 
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m e a n i n g o f s.9 a n d , a c c o r d i n g l y , was n o t s u b j e c t t o t h e A c t . A l t h o u g h 

44 

t h e d e c i s i o n was a p p e a l e d t o t h e M a n i t o b a C o u r t o f A p p e a l , t h e a p p e l l a t e 

c o u r t made no r e f e r e n c e t o t h e e f f e c t :of s . 9 , b u t d e a l t i n s t e a d w i t h t h e 

q u e s t i o n o f p o s t p o n i n g t h e h u s b a n d ' s r i g h t t o s e l l t h e home. Th e C o u r t 
45 

o f A p p e a l i n I s b i s t e r v I s b i s t e r , h o w e v e r , f o l l o w e d t h e a p p r o a c h o f 

t h e t r i a l j u d g e i n T y c h o l i z a n d h e l d t h a t a j o i n t l y o w n e d m a r i t a l home 

a n d j o i n t l y o w n e d r e a l t y i n B r i t i s h C o l u m b i a w e r e a s s e t s a l r e a d y s h a r e d 

e q u a l l y a n d t h e r e f o r e w e r e e x c l u d e d f r o m t h e a p p l i c a t i o n o f t h e A c t b y 

v i r t u e o f s . 9 . 

L i t t l e a t t e n t i o n h a s b e e n d i r e c t e d t o d a t e t o t h e q u e s t i o n o f how 

p r o p e r t y w h i c h i s j o i n t l y o w n e d , o r i n d e e d f a l l s o u t s i d e tb.fo A c t ' s 

p r o v i s i o n s f o r a n y o t h e r r e a s o n , s h o u l d be d i s t r i b u t e d . I n o n l y o n e 

46 

i n s t a n c e h a s t h e m a t t e r b e e n t o u c h e d u p o n a t a l l . M a r a u d a v M a r a u d a 

c o n c e r n e d , among o t h e r p r o p e r t y , l a n d i n h e r i t e d b y t h e h u s b a n d f r o m 

h i s f a t h e r . T h e l a n d was e x e m p t u n d e r s.7 b u t t h e w i f e c l a i m e d t h a t s h e 

s h o u l d b e e n t i t l e d t o a s h a r e i n i t b y v i r t u e o f a c o n s t r u c t i v e 

t r u s t . A s t h e w i f e h a d b e e n h e l d e n t i t l e d t o s h a r e i n o t h e r ' m a r i t a l . ' a s s e t s 

K i r b y J . , f o r t h e C o u r t , h e l d t h a t t h e r e was no e v i d e n c e t o s u p p o r t a 
47 

f i n d i n g o f a c o n s t r u c t i v e t r u s t . He w e n t on t o s a y : 
By t h i s d e c i s i o n I do n o t mean t o s a y t h a t t h e r e w i l l n e v e r be 
a s i t u a t i o n i n w h i c h a s s e t s o w n e d b y one s p o u s e a n d f a l l i n g 
o u t s i d e t h e o p e r a t i o n o f t h e M a r i t a l P r o p e r t y A c t w i l l b e 
s u b j e c t t o a c o n s t r u c t i v e t r u s t . I am s i m p l y s a y i n g t h a t o n t h e 
f a c t s o f t h i s c a s e , t h e r e i s n o t h i n g t o e n t i t l e - " t h e a p p l i c a n t 
t o t h e d e c l a r a t i o n w h i c h s h e s e e k s . 

I t s e e m s c l e a r t h a t o n l y i n e x c e p t i o n a l c a s e s w o u l d t h e c o u r t s 

a t t e m p t t o go o u t s i d e t h e A c t ' s e x p r e s s d i r e c t i o n s as t o w h a t a s s e t s 

a r e t o b e s h a r e d b e t w e e n t h e s p o u s e s . On t h e o t h e r h a n d i f a c o u r t i s 

f a c e d w i t h a s i t u a t i o n w h e r e , f o r e x a m p l e , t h e o n l y a s s e t o w n e d by a 
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m a r r i e d c o u p l e i s a home b r o u g h t i n t o , t h e m a r r i a g e by t h e hu s b a n d and 

i n h i s s o l e name, t h e c o u r t may f e e l t h a t an e q u a l d i s t r i b u t i o n o f 

the a p p r e c i a t i o n o f i t s v a l u e , as p r o v i d e d f o r by s.4(3) (a) and ( b ) , 

would not be enough t o compensate t h e w i f e f o r h e r y e a r s o f s e r v i c e t o 

the m a r r i a g e . In such an i n s t a n c e i t i s i m p o r t a n t t h a t t h e c o u r t s have 

an e x t r a - s t a t u t o r y power t o e n s u r e t h a t j u s t i c e i s done. 

Where an a s s e t i s e x c l u d e d under t h e A c t , t h e p r o c e e d s o f s a l e 

o f such a s s e t a r e a l s o e x c l u d e d , as i s any a s s e t a c q u i r e d i n exchange 

f o r t h e e x c l u d e d a s s e t u n l e s s t h e p r o c e e d s are used t o a c q u i r e a f a m i l y 

a s s e t o r t h e a s s e t a c q u i r e d i n exchange i s a f a m i l y a s s e t . S i m i l a r l y , 

a l t h o u g h income from g i f t s , i n h e r i t a n c e s o r t r u s t b e n e f i t s i s u s u a l l y 

e x c l u d e d f r o m s h a r i n g , i f t h e income i s u s e d t o a c q u i r e a f a m i l y a s s e t 
4 9 

t h e n t h a t a s s e t i s s u b j e c t t o t h e A c t . T h i s i s one o f t h e a r e a s i n 

which t h e d i s t i n c t i o n between " f a m i l y a s s e t s " and " c o m m e r c i a l a s s e t s " 

becomes i m p o r t a n t . An example w i l l i l l u s t r a t e . A husband i n h e r i t s l a n d 

from h i s f a t h e r , such i n h e r i t a n c e b e i n g i n t e n d e d t o b e n e f i t t h e husband 

o n l y . T h i s l a n d w o u l d be exempt from t h e p r o v i s i o n s o f t h e A c t by v i r t u e 

o f s.7. I f t h e husband s e l l s t h i s p r o p e r t y and uses t h e p r o c e e d s t o 

p u r c h a s e s h a r e s i n a c o r p o r a t i o n , t h e n t h o s e s h a r e s w o u l d be e q u a l l y 

exempt as t h e y w o u l d c o n s t i t u t e c o m m e r c i a l a s s e t s . I f , on t h e o t h e r 

hand, t h e p r o c e e d s had been u s e d t o p u r c h a s e a h o l i d a y home f o r t h e 

f a m i l y , t h e n t h e h o l i d a y home w o u l d be s u b j e c t t o s h a r i n g as i t i s a 

f a m i l y a s s e t . The e x c l u s i o n i n s.7(5) has been s t r i c t l y i n t e r p r e t e d 

by t h e c o u r t s and i t has been h e l d t h a t i n o r d e r t o c o n v e r t an 

e x c l u d e d a s s e t i n t o a s h a r e a b l e a s s e t t h e o r i g i n a l a s s e t must have been 

a c t u a l l y s o l d or' e x c h a n g e d f o r a n o t h e r . In S i mpk i n v S i m p k i n ^ t h e 

p r o p e r t y i n d i s p u t e was a c o r p o r a t i o n set: up by t h e husband's f a t h e r 
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and g i v e n t o t h e h u s b and p r i o r t o m a r r i a g e . I t was t h u s exempt under 

the p r o v i s i o n s o f s . 4 ( l ) . The c o u p l e ' s l i f e t o g e t h e r was f i n a n c e d from 

income p a i d t o t h e h u s b a n d f r o m t h e c o r p o r a t i o n , t h e income b e i n g u s e d 

to p u r c h a s e , f o r example, f o o d , s h e l t e r , a i r l i n e t i c k e t s , t h e a t r e 

t i c k e t s and s p o r t i n g g e a r . The w i f e a r g u e d t h a t t h e whole o f t h e income 

w h i c h the c a p i t a l i z e d a s s e t s o f t h e c o r p o r a t i o n might r e a s o n a b l y be 

e x p e c t e d t o r e a l i z e i f s o l d i n •'•.the open market c o n s t i t u t e d a f a m i l y 

a s s e t , on t h e b a s i s t h a t p a r t o f i t had been used f o r a f a m i l y p u r p o s e . 

The income a l r e a d y s p e n t on p u r c h a s i n g f a m i l y a s s e t s was a d m i t t e d by 

t h e c o u r t t o have been c o n v e r t e d i n t o a f a m i l y a s s e t . W i l s o n J . , 

however, r e f u s e d t o e x t e n d th e e x c e p t i o n i n s.7(5) t o c o v e r t h a t income 

which had n o t a l r e a d y been u s e d t o a c q u i r e f a m i l y a s s e t s , i n o t h e r 

words, the income r e m a i n i n g u n s p e n t i n t h e c o r p o r a t i o n . He stated:"'"'' 

S e c t i o n 4 ( 5 ) , to my mind, was i n t e n d e d t o deny the e x e m p t i o n 
o t h e r w i s e e n j o y e d as t o income a r i s i n g from and p a i d t o a 
spouse from an exempt a s s e t where t h a t income i s u s e d t o 
p u r c h a s e a f a m i l y a s s e t , f o r example, a p a i n t i n g , an a u t o m o b i l e , 
a house e t c . The income so u s e d t h a t much, b u t no more, i s t o 
be t a k e n i n t o a c c o u n t by t h e d i v i s i o n o f a s s e t s p r o v i d e d by 
P a r t I I o f t h e A c t , s u b j e c t o f c o u r s e t o s . 9 , whereby t o t h e 
e x t e n t t h e " f a m i l y a s s e t " so p u r c h a s e d has a l r e a d y been s h a r e d , 
e.g., f o o d e a t e n , t i c k e t s u s e d o r t h e s u b j e c t o f a p r o p e r t y 
s e t t l e m e n t c a u g h t by s.9, i n w h i c h the a s s e t o t h e r w i s e so 
i d e n t i f i a b l e d i s a p p e a r s from t h e a c c o u n t i n g c o n t e m p l a t e d by 
P a r t I I . 

The d e c i s i o n i n S i m p k i n was s p e c i f i c a l l y a p p r o v e d by O ' S u l l i v a n 
52 

J.A. i n S m i t h v S mi t h . The C o u r t o f A p p e a l h e r e r e v e r s e d a d e c i s i o n 

a t t r i a l w h ich had h e l d t h a t a f arm owned p r i o r t o m a r r i a g e by~'>':the 

husband had become a f a m i l y a s s e t by r e a s o n o f t h e f a c t t h a t i t had been 

u s e d by t h e f a m i l y . The f arm i t s e l f was exempt under s . 4 ( l ) . The t r i a l 

j u d g e , however, had s t a t e d t h a t t h e f a r m was l i v e d on by t h e f a m i l y and 

o p e r a t e d on-a day t o day b a s i s t o p r o v i d e t h e n e c e s s a r i e s o f l i f e f o r 

t h e whole f a m i l y , i t was no l o n g e r a c o m m e r c i a l a s s e t . I t had i n s t e a d 
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become a f a m i l y a s s e t and as such th e a p p l i c a n t w i f e was e n t i t l e d t o an 

e q u a l d i v i s i o n . 0 ' S u l l i v a n J.A. c o r r e c t e d t h e t r i a l a p p r o a c h and n o t e d : 

I t h i n k t h e l e a r n e d t r i a l j udge was i n e r r o r i n l o o k i n g at t h e 
A c t i n t h i s way. The t e s t f o r d i s t i n g u i s h i n g c o m m e r c i a l a s s e t s 
and f a m i l y a s s e t s i s one thing,- t h a t t e s t i s a p p l i c a b l e t o 
s h a r e a b l e a s s e t s . What the l e a r n e d t r i a l j udge might have 
c o n s i d e r e d , i f he t h o u g h t he s h o u l d d e a l w i t h t h e c h a r a c t e r o f 
the f a rm i n t h i s c a s e , was n o t w h e t h e r i t was a f a m i l y a s s e t 
as o p p o s e d t o a c o m m e r c i a l a s s e t , b u t whether i t was s h a r e a b l e 
o r n o n - s h a r e a b l e . A n o n - s h a r e a b l e a s s e t does n o t become a 
s h a r e a b l e a s s e t b e c a u s e i t w o u l d , i f s h a r e a b l e , be a f a m i l y 
a s s e t , b u t i f the n o n - s h a r e a b l e a s s e t i s n o t s o l d i t r e m a i n s 
n o n - s h a r e a b l e ( e x c e p t , o f c o u r s e , f o r p o s s i b l e a p p r e c i a t i o n i n 
v a l u e ) . 

"Use and e njoyment" - S . 6 

The M a r i t a l P r o p e r t y A c t does n o t p r o v i d e f o r i n s t a n t a n e o u s 

s h a r i n g o f a s s e t s , b u t r a t h e r f o r a d e f e r r e d s h a r i n g w h i c h comes i n t o 

p l a y o n l y on m a r r i a g e breakdown. S e c t i o n 6 ( 1 ) o f the A c t p r o v i d e s t h a t 

no p r o v i s i o n i n t h e A c t v e s t s t i t l e t o o r i n t e r e s t i n any a s s e t o f 

one s p o u s e i n t h e o t h e r s pouse and n o t h i n g i n t h e A c t has any e f f e c t on 

t h e owner's a b i l i t y t o d e a l w i t h t h e a s s e t . The e f f e c t o f t h i s s e c t i o n 
54 

was d i s c u s s e d i n C l a r k v C 1 a r k , where i t was h e l d t h a t a l i s pendens 

as a u t h o r i s e d under s . 8 7 ( l ) o f t h e Queen's Bench A c t ^ c o u l d n o t i s s u e 

on l a n d w hich comes w i t h i n t h e p u r v i e w o f an a c t i o n under t h e M a r i t a l 
P r o p e r t y A c t . The r e a s o n was t h a t a l i s pendens would p r e v e n t a t i t l e -

h o l d i n g spouse from d e a l i n g w i t h h i s p r o p e r t y as p r o v i d e d by s . 6 ( l ) . 

The r i g h t s o f o w n e r s h i p a f f i r m e d i n s . 6 ( l ) are n o t a l l e n c o m p a s s i n g . 

Under s . 6 ( 3 ) s p o u s e s ar e g i v e n e q u a l r i g h t s t o t h e use and enjoyment o f 

any a s s e t t h a t i s o r d i n a r i l y u s e d o r e n j o y e d by b o t h o f them. With 

r e s p e c t t o t h e m a r i t a l home, however, t h i s r i g h t o f use and enjoyment 

i s s u b j e c t t o any c o u r t o r d e r g i v i n g e x c l u s i v e p o s s e s s i o n o f t h e m a r i t a l 
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5 6 
h o m e t o o n e s p o u s e 

S e c t i o n 1 7 a u t h o r i s e s a s p o u s e t o a p p l y t o t h e C o u r t o f Q u e e n s 

B e n c h , i n t h e e v e n t o f a b r e a c h o f a n y p r o v i s i o n o f t h e A c t , f o r a n 

o r d e r o r j u d g m e n t w i t h r e s p e c t t o t h e a p p l i c a t i o n . I t w o u l d a p p e a r t h a t 

t h r o u g h t h e c o m b i n e d f o r c e s o f s . 6 ( 3 ) a n d s . 1 7 , a s p o u s e c o u l d a p p l y 

f o r a n o r d e r o f p o s s e s s i o n o r u s e o f a n y f a m i l y a s s e t . S u c h a n o r d e r , 

o f c o u r s e , w o u l d n o t e x c l u d e u s e b y t h e o t h e r • s p o u s e . I t s h o u l d a l s o 

b e n o t e d t h a t t h e r i g h t s o f u s e a n d e n j o y m e n t c o n t a i n e d i n s . 6 ( 3 ) 

e x t e n d o n l y t o f a m i l y a s s e t s . T h e c l a s s i f i c a t i o n o f a s s e t s w i l l 

t h e r e f o r e b e v e r y i m p o r t a n t i n a n y d i s p u t e u n d e r t h e s e s e c t i o n s . 

N o d e c i s i o n s o n t h i s a r e a h a v e b e e n r e p o r t e d t o d a t e . 

5 6 a 
D i s t r i b u t i o n s u n d e r t h e A c t 

T h e M a r i t a l P r o p e r t y A c t p r o v i d e s t h a t e a c h s p o u s e h a s t h e 

r i g h t t o h a v e h i s o r h e r a s s e t s d i v i d e d e q u a l l y u p o n t h e h a p p e n i n g o f 

5 7 

c e r t a i n s p e c i f i e d e v e n t s . U n d e r s u b s s . ( l ) a n d ( 2 ) o f s . 1 3 , h o w e v e r , 

t h e c o u r t i s g i v e n a d i s c r e t i o n t o v a r y t h e e q u a l d i v i s i o n o f a s s e t s . 

U n d e r S . 1 3 ( 1 ) t h e c o u r t m a y v a r y a n e q u a l d i v i s i o n i f s a t i s f i e d t h a t 

a d i v i s i o n o f t h e a s s e t s i n e q u a l s h a r e s w o u l d b e g r o s s l y u n f a i r o r 

u n c o n s c i o n a b l e h a v i n g r e g a r d t o a n y e x t r ' a d . r d i n a r y . f i n a n c i a l o r o t h e r 

c i r c u m s t a n c e s o f t h e s p o u s e s o r t h e e x t r a o r d i n a r y n a t u r e o r v a l u e o f 

a n y o f t h e a s s e t s . W i t h r e g a r d t o c o m m e r c i a l a s s e t s , t h e c o u r t m a y 

h a v e r e g a r d t o t h e f a c t tgha ' t ' a d i v i s i o n o f t h e . " a s s e t s , i i i - ' e s u a l s h a r e s w o u l d 

. • •-" • • tiji -• i ! ; ! ; . ! . . . . ' i i ; - 1 ' ' ' ' 

b e c l e a r l y i n e q u i t a b l e h a v i n g r e g a r d t o a n y c i r c u m s t a n c e s t h e c o u r t 

5 7 a 
d e e m s r e l e v a n t . I n M a r k s v M a r k s H a m i l t o n J . e x p l a i n e d t h a t t h e 
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t e s t i s w h ether, h a v i n g i n mind the p r i n c i p l e s o f s h a r e d r e s p o n s i b i l i t i e s 

and o b l i g a t i o n s s e t out i n t h e A c t , the p r e s u m p t i o n o f e q u a l s h a r i n g 

and the d i f f e r e n t t e s t s f o r t h e d i v i s i o n o f f a m i l y and c o m m e r c i a l a s s e t s , 

i t w o u l d be c l e a r l y i n e q u i t a b l e t o d i v i d e t h e c o m m e r c i a l a s s e t s on an 

e q u a l b a s i s . In t h e case a t hand he n o t e d t h a t where a w i f e p l a y e d no 

p a r t i n the o p e r a t i o n o f a farm, and p e r f o r m e d l e s s t h a n h e r f a i r 

s h a r e o f the o v e r a l l r e s p o n s i b i l i t i e s and o b l i g a t i o n s o f t h e m a r r i a g e , 

t h i s might n o t j u s t i f y an u n e q u a l d i v i s i o n o f f a m i l y a s s e t s , b u t d i d 

j u s t i f y u n e q u a l d i v i s i o n o f the farm a s s e t s ( c o m m e r c i a l a s s e t s ) . 

I n making a d i s t r i b u t i o n u nder t h e A c t a c o u r t must use a d u a l 

a p p r o a c h . I t must f i r s t d e c i d e which a s s e t s a r e s h a r e a b l e and w h i c h a r e 

58 

n o t . N o n - s h a r e a b l e a s s e t s a r e t h o s e e x p r e s s l y e x c l u d e d under t h e A c t 

I f an a s s e t i s f o u n d t o be n o n - s h a r e a b l e t h e n th e q u e s t i o n o f w hether 

i t i s a f a m i l y a s s e t o r c o m m e r c i a l a s s e t i s i r r e l e v a n t . I t c a n n o t be 

i n c l u d e d inft.an a c c o u n t i n g under t h e A c t u n l e s s i t has been s o l d o r 

e x changed w i t h i n t h e meaning o f s.7(5) o r t h e r e has been an a p p r e c i a t i o n 

o r d e p r e c i a t i o n w i t h i n t h e meaning o f s . 4 ( l ) . 

Once the c o u r t has d i s c e r n e d which a s s e t s a r e s h a r e a b l e i t 

must t h e n d e c i d e whether t h e s e a s s e t s s h o u l d be d i v i d e d e q u a l l y between 

t h e s p o u s e s o r whether i t s h o u l d e x e r c i s e i t s d i s c r e t i o n and o r d e r an 

u n e q u a l d i v i s i o n . As n o t e d a l r e a d y , the d i s c r e t i o n w hich the c o u r t may 

e x e r c i s e i s b r o a d e r i n r e s p e c t o f c o m m e r c i a l a s s e t s t h a n i t i s f o r 

f a m i l y a s s e t s . 

R e p o r t e d c a s e s i n d i c a t e t h a t a case must be v e r y w e l l made out 

b e f o r e a c o u r t w i l l be p r e p a r e d t o d e p a r t from t h e p r e s u m p t i o n o f 
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e q u a l s h a r i n g . In Sawchuk v Sa.wchuk Kennedy Co. Ct . J . o r d e r e d an 

e q u a l d i v i s i o n o f f u n d s a c c u m u l a t e d i n a husband's r e g i s t e r e d r e t i r e m e n t 

s a v i n g s p l a n , r e j e c t i n g t h e husband's s u b m i s s i o n t h a t t h e r e s h o u l d 

be an u n e q u a l d i v i s i o n b e c a u s e t h e w i f e , who was p h y s i c a l l y and 

e m o t i o n a l l y i l l d u r i n g t h e f i v e y e a r s o f c o h a b i t a t i o n , d i d n o t make 

any c o n t r i b u t i o n t o the a s s e t . The c o u r t r e f e r r e d t o t h e d i s c r e t i o n a r y 

power a v a i l a b l e t o i t under S . 1 3 ( 1 ) , t h e r e f o r e i m p l y i n g t h a t i t r e g a r d e d 

the s a v i n g s p l a n as,r;a f a m i l y a s s e t . No e x p r e s s s t a t e m e n t as t o J~ 

c h a r a c t e r i z a t i o n was made. The a s s e t s h o u l d , i n f a c t , have been t r e a t e d 

as a c o m m e r c i a l a s s e t , as i t i s e x p r e s s e d t o be under s . l ( b ) , b u t i t 

i s p r o b a b l e t h a t t h e c o u r t would not have been i n f l u e n c e d by t h i s f a c t , 

as i t c o n c e n t r a t e d on c o n t r i b u t i o n r a t h e r t h a n c h a r a c t e r i z a t i o n . I t 

f o u n d t h a t t h e w i f e had c o n t r i b u t e d t o t h e f a m i l y as-'^much as p o s s i b l e . 

As b o t h p a r t i e s had c o n t r i b u t e d t o t h e b e s t o f t h e i r r e s p e c t i v e a b i l i t i e s , 
the c o u r t f e l t t h a t the w i f e s h o u l d n ot be p e n a l i s e d f o r h e r i l l n e s s . 
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H u l 1 v H u l 1 i s a n o t h e r i n s t a n c e o f t h e s t r e n g t h o f t h e p r e s u m p t i o n o f 

e q u a l s h a r i n g . As i n d i c a t e d p r e v i o u s l y , t h e a s s e t s h e r e i n c l u d e d a 

s u b s t a n t i a l f o r t u n e e a r n e d by t h e husband as a r e s u l t o f h i s s i n g u l a r 

t a l e n t as a h o c k e y . p l a y e r . The w i f e had c o n t r i b u t e d n o t h i n g f i n a n c i a l l y 

t o t h e a m a s s i n g o f t h i s f o r t u n e , h a v i n g d e v o t e d h e r s e l f t o h e r r o l e as 

a w i f e and mother. No s p e c i f i c f i n d i n g was made by t h e c o u r t as t o wh i c h 

of t h e a s s e t s o f t h e f a m i l y were " f a m i l y " or " c o m m e r c i a l " i n n a t u r e . I t 

i s c l e a r , however, t h a t a t l e a s t some of. t h e a s s e t s must have been o f a 

c o m m e r c i a l t y p e . I t was t h u s open t o t h e c o u r t t o o r d e r an u n e q u a l 

d i v i s i o n under S . 1 3 ( 2 ) . I n s t e a d t h e C o u r t o f A p p e a l d e c i d e d t h a t an 

e q u a l d i v i s i o n was not g r o s s l y u n f a i r , u n c o n s c i o n a b l e o r i n e q u i t a b l e and 

a c c o r d i n g l y a p p r o v e d the t r i a l d e c i s i o n o r d e r i n g an equal, d i v i s i o n 6 1 . 
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An u n e q u a l d i v i s i o n on the b a s i s of n o n - c o n t r i b u t i o n was made i n 
6 2 

Kozak v Kozak . In t h i s i n s t a n c e the c o u r t r e f u s e d t o g i v e a w i f e a 

s h a r e i n her husband's employment p e n s i o n p l a n where she had made no 

c o n t r i b u t i o n t o t h e p l a n and had l e f t h e r husband and c h i l d r e n t o l i v e 

w i t h a n o t h e r man. T h i s was c l e a r l y an extreme c a s e as t h e w i f e , i n t h e 

view o f the c o u r t , had made no c o n t r i b u t i o n t o t h e f a m i l y w h a t s o e v e r . 

I t i s i m p o r t a n t t o note a l s o t h a t the c o u r t was a b l e t o e x e r c i s e t h e 

s . l 3 ( 2 ) d i s c r e t i o n i n t h i s r e g a r d , as the employment p e n s i o n was 

r e c o g n i s e d as b e i n g a c o m m e r c i a l a s s e t under s . l ( b ) . 

I t i s a p p a r e n t t h a t t h e o n l y r e p o r t e d d e c i s i o n s t o d a t e i n 

which a c o u r t has e x e r c i s e d i t s d i s c r e t i o n t o o r d e r an u n e q u a l d i v i s i o n 

have a l l i n v o l v e d c o m m e r c i a l a s s e t s . Even h e r e , however, t h e c o u r t s 

appear n o t to d e p a r t from the p r e s u m p t i o n o f e q u a l s h a r i n g u n l e s s t h e 

i n e q u i t y o r u n f a i r n e s s w hich w o u l d be r e n d e r e d t h e r e b y i s c l e a r l y 

m a n i f e s t . An example o f such a c i r c u m s t a n c e may be seen i n Roschuk v 
63 

Ro s ch uk , where t h e C o u r t o f Queens Bench d e c i d e d i t w o u l d be i n e q u i t a b l e 

to i n t e r f e r e w i t h t h e husband's r o o f i n g b u s i n e s s . The r e l e v a n t a s s e t s 

were d i v i d e d i n such a way as t o p r e v e n t t h e n e c e s s i t y o f such i n t e r f e r e n c e 
64 

S i m i l a r l y i n S chne r c h v S chne r c h i t was h e l d t h a t the p r e j u d i c e t h a t 

t h e s a l e o f t h e husband's h o t e l would mean t o t h e l i f e s t y l e o f t h e husband 

and the two sons f o r whom he was r e s p o n s i b l e , t a k e n a g a i n s t t h e terms on 

which the h o t e l o p e r a t i o n was begun ( i t was o r i g i n a l l y run as a f a m i l y 

b u s i n e s s ) , meant t h a t t o admit the w i f e t o an e q u a l s h a r e i n t h e c o m m e r c i a l 

a s s e t s , e i t h e r by s a l e o f the o p e r a t i o n o r by t r a n s f e r o f a 50% s h a r e t o 

he r , would mean the " u n r e a s o n a b l e i m p o v e r i s h m e n t " o f t h e husband. The 

c o u r t t h e r e f o r e e x e r c i s e d i t s d i s c r e t i o n under s . l 3 ( 2 ) and r e f u s e d t o 

award the w i f e any s h a r e i n t h e p r o p e r t y i n q u e s t i o n . 
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V a l u a t i o n o f A s s e t s 

Only t h o s e a s s e t s owned by t h e s p o u s e s a t t h e " v a l u a t i o n d a t e " 

w i l l be i n c l u d e d i n - a n a c c o u n t i n g under th e A c t . The " v a l u a t i o n d a t e " 

i s a date a g r e e d upon by t h e s p o u s e s o r , f a i l i n g agreement, the d a t e when 

the s p o u s e s l a s t c o h a b i t e d o r t h e date o f t h e a c t o f d i s s i p a t i o n o f a 

spouse which c r e a t e d a r i g h t t o a d i v i s i o n o f a s s e t s under s . l 2 ( e ) . In 

t h e l a t t e r i n s t a n c e , i f t h e s p o u s e s c o n t i n u e t o c o h a b i t a f t e r t h e r e l e v a n t 

a c t o r o m i s s i o n , t h e d a t e an a p p l i c a t i o n i s made under t h e A c t i s t h e 
65 

r e l e v a n t d a t e 

The v a l u e o f an a s s e t f o r t h e p u r p o s e o f an a c c o u n t i n g i s i t s 

f a i r market v a l u e a t t h e v a l u a t i o n d a t e , i n o t h e r words, the amount the 

a s s e t might r e a s o n a b l y be e x p e c t e d t o r e a l i z e i f s o l d i n t h e open market 
66 

by a w i l l i n g s e l l e r t o a w i l l i n g b u y e r . T h i s d e f i n i t i o n has c r e a t e d 
6 7 

d i f f i c u l t y i n t h e r e a l m o f p e n s i o n s . In I s b i s t e r v I s b i s t e r Monnin J.A. 

d i s c u s s e d t h i s q u e s t i o n . H a v i n g r e f e r r e d t o s.27 of the P e n s i o n B e n e f i t 

A c t ^ ^ a n d s . l O ( l ) ( b ) o f the f e d e r a l P e n s i o n B e n e f i t s S t a n d a r d s A c t 6 9 , 

w h i c h p r o h i b i t t h e a s s i g n i n g o f p e n s i o n s , he c o n t i n u e d : " ^ 0 

How anyone can p l a c e any market v a l u e on a p e n s i o n f u n d o r 
scheme i n l i g h t o f t h e s e two s e c t i o n s i s d i f f i c u l t t o fathom. 
T h e r e i s n o t l i k e l y t o be any market v a l u e f o r f u n d s w h i c h a r e 
so c l e a r l y , by s t a t u t e , u n a s s i g n a b l e , u n a b l e t o be c h a r g e d and 
f r e e f r o m s e i z u r e , e x e c u t i o n , a t t a c h m e n t , and any t r a n s a c t i o n 
w hich p u r p o r t s t o a s s i g n , a n t i c i p a t e o r g i v e as s e c u r i t y s u c h 
moneys, i s d e c l a r e d t o be v o i d . Who i n h i s r i g h t mind w o u l d want 
t o p u r c h a s e such an a s s e t ? W i t h o u t a p u r c h a s e r i t i s n o t p o s s i b l e 
t o p u t a p r i c e on same o r t o v a l u a t e i t f o r t h e p u r p o s e o f 
d i v i s i o n o r a c c o u n t i n g o f a s s e t s . C o n s e q u e n t l y , s . l ( b ) o f t h e 
M a r i t a l P r o p e r t y A c t , w h i c h p u r p o r t s t o i n c l u d e i n c o m m e r c i a l 
a s s e t s , r i g h t s , u nder a " p e n s i o n scheme o r p l a n " i s n o t l i k e l y 
t o r e s u l t i n any a c c o u n t a b l e v a l u e . 

B e a r i n g t h i s i n mind, he f e l t i t w o uld be u n f a i r t o e x p e c t t h e 
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husbarirl h e r e t o compensate h i s w i f e f o r s o m e t h i n g which i s i n d e p e n d e n t 

o f him u n t i l he has r e a c h e d r e t i r e m e n t age, w h i c h no-one can be c e r t a i n 

o f r e a c h i n g b e c a u s e employment may c e a s e , t h e p e n s i o n f u n d may be 

b a n k r u p t , o r d e a t h may a r r i v e p r i o r t o r e t i r e m e n t . 

" 7 1 

In Marauda v Marauda , K r o f t J . d e c l a r e d t h a t as l o n g as 

I s b i s t e r v I s b i s t e r r e m a i n e d law, t h e f a c t t h a t p e n s i o n b e n e f i t s c o u l d 

n o t be g i v e n any a c c o u n t a b l e o r market v a l u e as o f t h e d a t e o f 

s e p a r a t i o n meant t h e y c o u l d n ot be c o n s i d e r e d when making a d i v i s i o n 

o f a s s e t s under t h e A c t . He d i d f e e l , however, t h a t t h e b e n e f i t s m ight 

at some f u t u r e d a t e be r e l e v a n t i n d e t e r m i n i n g a lump sum o r p e r i o d i c 

m a i n t e n a n c e . 

A p a r t i a l s o l u t i o n t o t h e d i f f i c u l t i e s e n c o u n t e r e d i n t h e s e case: 
72 

was r e a c h e d i n G e i s e 1 v G e i se1 . In t h i s i n s t a n c e t h e g u a r a n t e e d 

p o r t i o n s o f t h e husband's p e n s i o n were d i v i d e d e q u a l l y , t h e v a l u e o f 

such p o r t i o n s b e i n g c l e a r l y a s c e r t a i n a b l e . The p o r t i o n s p a y a b l e a f t e r 

t h e g u a r a n t e e d p e r i o d e x p i r e d were n o t t a k e n i n t o a c c o u n t , however, on 

the b a s i s t h a t t h e i r v a l u e c o u l d n ot be a s c e r t a i n e d . 

The c o n s e q u e n c e s o f the I s b i s t e r d e c i s i o n a r e s e v e r e , as t h e y 

p r e c l u d e a spouse from s h a r i n g i n p e n s i o n b e n e f i t s o f t h e o t h e r s p o u s e , 

w h i c h w i l l o f t e n be one o f t h e most v a l u a b l e a s s e t s a v a i l a b l e t o t h e 

f a m i l y . To compound m a t t e r s , t h e d e c i s i o n a p p e a r s t o have been made i n 

the a bsence o f any d e t a i l e d a t t e n t i o n b e i n g p a i d t o a v a i l a b l e s o l u t i o n s . 

Monnin J.A. i n I s b i s t e r f a i l e d t o f o l l o w B r i t i s h C o l u m b i a d e c i s i o n s on 
73 

t h e q u e s t i o n o f e v a l u a t i o n as expounded i n R u t h e r f o r d v R u t h e r f o r d 
74 

and B e l c h e r V B e l c h e r < . In the R u t h e r f o r d case t h e husband, a 
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p r o v i n c i a l c i v i l s e r v a n t , had c o n t r i b u t e d t o , and w o u l d be e n t i t l e d t o 

r e c e i v e when he r e a c h e d r e t i r e m e n t age, a p e n s i o n p u r s u a n t t o t h e 
75 

P e n s i o r S Pub 1 i c S e r v 1 ce A c t . A t t h e t i m e o f t h e t r i a l p r o c e e d i n g s i n 

November 1979, t h e h u s b a n d was 53 y e a r s o f age. Under t h e above-

m e n t i o n e d A c t , he c o u l d r e t i r e at t h e age o f 55, 60 o r 65 a t h i s own 

e l e c t i o n . The amount o f t h e p e n s i o n b e n e f i t s w o u l d be b a s e d upon t h e 

a v e r a g e o f h i s l a s t f i v e y e a r s ' s a l a r y . By t h e time t h e case was d e c i d e d 

i n t h e C o u r t o f A p p e a l i n September 1 9 8 1 , i t was a p p a r e n t t h a t t h e 

husband had chosen t o c o n t i n u e w o r k i n g and t h a t he was n o t g o i n g t o 

r e t i r e a t age 55. On t h e q u e s t i o n o f the w i f e ' s r i g h t t o r e a l i z e on t h e 

p a r t o f the p e n s i o n h e l d t o b e l o n g t o h e r , S e a t o n J.A. d e c i d e d t h a t 

i f t h e a p p e l l a n t h u s b a n d h e l d up t h e pens i o n t h e n he s h o u l d be r e q u i r e d 

t o pay c o m p e n s a t i o n t o t h e w i f e . The c o m p e n s a t i o n would be the amount 

she w o u l d have r e c e i v e d i f he had r e t i r e d . He c o n c l u d e d t h a t i f Mrs. 

R u t h e r f o r d e l e c t e d t o t a k e t h e immediate p e n s i o n , Mr. R u t h e r f o r d 

would be o b l i g e d t o pay h e r an amount e q u a l t o h e r s h a r e o f t h e p e n s i o n 

she w o u l d have r e c e i v e d i f he h a d r e t i r e d a t age 55. I f she p r e f e r r e d 

t o w a i t , he s u g g e s t e d t h a t she s h o u l d be a l l o w e d t o e l e c t any d a t e 

c o m p a t i b l e w i t h the p l a n t o e n f o r c e s u c h payments. 

In t h e B e l c h e r c a s e , t h e husband's p e n s i o n e n t i t l e d him t o a 

m o n thly sum on r e t i r e m e n t , a c a s h s u r r e n d e r i f he t e r m i n a t e d employment, 

and a d e a t h b e n e f i t . The c o u r t f o l l o w e d t h e a p p r o a c h l a i d down i n 
7 

R u t h e r f o r d , n o t i n g t h e dilemma w h i c h f a c e s a c o u r t i n t h e s e s i t u a t i o n s : 
The dilemma r e s u l t s , I t h i n k , from t h e f a c t t h a t t h e s t a t u t e 
t r e a t s p e n s i o n p l a n b e n e f i t s i n t h e same way as a s s e t s a l r e a d y 
i n e x i s t e n c e , and i t c o n t e m p l a t e s a o n c e - a n d - f o r - a l l d i v i s i o n 
o f such, a s s e t s as a t the t i m e o f t h e t r i g g e r i n g e v e n t w h i c h 
t e r m i n a t e s t h e f a m i l y r e l a t i o n s h i p . But p e n s i o n p l a n a s s e t s are:-
n o t a form o f r e a l i z a b l e p e r s o n a l p r o p e r t y w h i c h can be d i s p o s e d 
o f and d i v i d e d a t any t i m e . Such a p l a n i s n o t r e a l l y an " a s s e t " 
i n t h e c o n v e n t i o n a l s e n s e a t a l l ; i h s u c h a c a s e as t h i s i t i s 
m e r e l y a p o s s i b l e s o u r c e o f income w h i c h may be r e c e i v e d i n t h e 
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f u t u r e and out o f w h i c h one spouse may be a b l e t o s u p p o r t th e 
o t h e r d u r i n g t h e i r r e t i r e m e n t . " 

Once a g a i n , t h e c o u r t r e s o l v e d t h i s dilemma be d e f e r r i n g any. 

d i v i s i o n o f the p e n s i o n r i g h t s u n t i l s uch t i m e as t h e b e n e f i t s became 

p a y a b l e , p r o t e c t i n g t h e w i f e ' s i n t e r e s t i n t h e meanwhile by d e s i g n a t i n g 

h e r as a b e n e f i c i a r y . 

L i t t l e r e f e r e n c e was made t o these- c a s e s i n I s b i s t e r v I s b i s t e r . 

Monnin J.A. commented t h a t B r i t i s h C o l u m b i a and S askatchewan d e c i s i o n s 

on p e n s i o n r i g h t s must be c a r e f u l l y s c r u t i n i s e d , b u t gave no e x p l a n a t i o n 

f o r t h i s comment. A l t h o u g h th e scheme o f the B r i t i s h C o l u m b i a l e g i s l a t i o n 

i s d i f f e r e n t from t h a t o f t h e M a n i t o b a s t a t u t e , t h a t d i f f e r e n c e s h o u l d 

not p r e c l u d e t h e a p p l i c a t i o n o f the p r o c e d u r e a d o p t e d i n Be 1 c h e r t o a 

M a n i t o b a case.. Monnin J.A. n o t e d , however, though w i t h o u t f u r t h e r 

d i s c u s s i o n , t h a t he had r e a d b o t h B e 1 c h e r a n d . R u t h e r f o r d b e f o r e 
. . . _ . . 76a 

a r r i v i n g a t h i s own d e c i s i o n . 

S h a r i n g o f d e b t s 

The M a r i t a l P r o p e r t y A c t makes some p r o v i s i o n f o r t h e s h a r i n g 

o f t h e d e b t s and l i a b i l i t i e s of a s p o u s e . S e c t i o n 10 p r o v i d e s t h a t t h e 

d e b t s and l i a b i l i t i e s o f a spouse w i l l be d e d u c t e d from t h e t o t a l 

i n v e n t o r y o f t h a t spouse i n an a c c o u n t i n g . S u b s e c t i o n (1) does not 
p e r m i t a d e d u c t i o n so as t o r e s u l t i n a n e g a t i v e v a l u e , e x c e p t by 

77 
c o u r t o r d e r . S i m i l a r l y , a l t h o u g h a s s e t s a c q u i r e d b e f o r e m a r r i a g e a r e 
n o t s u b j e c t t o t h e A c t , any d e p r e c i a t i o n i n t h e i r v a l u e t h a t o c c u r s 

7 8 

d u r i n g c o h a b i t a t i o n i s c o n s i d e r e d , e x c e p t t h a t where t h e combined 

d e p r e c i a t i o n e x c e e d s the combined a p p r e c i a t i o n , the e x c e s s d e p r e c i a t i o n 
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i s n o t d e d u c t e d u n l e s s so o r d e r e d by t h e c o u r t . 

I t a p p e a r s t h a t t h e c o u r t w i l l g e n e r a l l y o n l y o r d e r t h a t a d e p r e c i a t i o n 

be s h a r e d where t h e non-owner s p o u s e has been awarded some s h a r e inr.the 
79 

d e p r e c i a t i n g a s s e t . Thus i n Jo n e s v Jo n e s a l l the " c o m m e r c i a l a s s e t s " 

o f t h e p a r t i e s had gone t o t h e husband. Among the r e m a i n i n g a s s e t s was 

an o u t s t a n d i n g d e b t t o a bank. The w i f e a l l e g e d t h a t . t h e i n d e b t e d n e s s 

r e l a t e d t o the p u r c h a s e o f a t r u c k u s e d by h e r husband f o r c o m m e r c i a l 

p u r p o s e s . The h u s b a n d c o u n t e r e d w i t h t h e a l l e g a t i o n t h a t f a m i l y d e b t s 

were i n c l u d e d i n t h e i n d e b t e d n e s s b u t r e f u s e d t o p r o d u c e bank r e c o r d s 

and was u n a b l e t o s u b s t a n t i a t e h i s a l l e g a t i o n s . The c o u r t h e l d t h a t , i n 

view o f t h e f a c t t h a t the a c c o u n t s were i n the name o f t h e hu s b a n d , t h e 

g r e a t e r onus was on him i f he a s s e r t e d t h a t some o f t h e d e b t s r e l a t e d 

t o b o t h f a m i l y and c o m m e r c i a l a s s e t s . A c c o r d i n g l y t h e c o u r t h e l d t h a t 

the h u s b and was r e s p o n s i b l e f o r the whole o f the i n d e b t e d n e s s t o the 

bank. 

The o n l y o t h e r r e p o r t e d d e c i s i o n t o da t e on t h e q u e s t i o n o f 
80 

s h a r i n g d e b t s i s G e I s e 1 v G e i s e 1 . The w i f e h e r e had i n c l u d e d i n h e r 

i n v e n t o r y as a d e b t , l e g a l f e e s i n c u r r e d b e f o r e t h e da t e o f s e p a r a t i o n 

i n c o n n e c t i o n w i t h t h e c o u p l e ' s m a r i t a l d i f f i c u l t i e s . The c o u r t r e f u s e d 

t o a l l o w t h e d e b t t o f o r m p a r t o f t h e a c c o u n t i n g as i t w o u l d have t h e 

e f f e c t o f c o m p e l l i n g t h e husband t o pay o n e - h a l f o f t h e s o l i c i t o r -

c l i e n t c o s t s o f the w i f e . I t was f e l t t h a t t h e p r o p e r way t o d e a l w i t h 

such c o s t s was by way o f an award i n t h e l e g a l p r o c e e d i n g s . 
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The M a t r i m o n i a l Home 

The d e f i n i t i o n o f " f a m i l y a s s e t s " i n t h e M a r i t a l P r o p e r t y A c t 
8 2 

e x p r e s s l y i n c l u d e s a m a r i t a l home . " M a r i t a l home" i s f u r t h e r d e f i n e d 

i n s . 1 (e ) as : 
p r o p e r t y i n which a spouse has an i n t e r e s t and t h a t i s o r has 
been o c c u p i e d by the s p o u s e s as t h e i r f a m i l y r e s i d e n c e and, 
where t h e p r o p e r t y t h a t i n c l u d e s t h e f a m i l y r e s i d e n c e i s 
n o r m a l l y u s e d f o r a p u r p o s e o t h e r t h a n r e s i d e n t i a l o n l y , 
i n c l u d e s o n l y t h e p o r t i o n o f t h e p r o p e r t y t h a t may r e a s o n a b l y 
be r e g a r d e d as n e c e s s a r y t o t h e use and enjoyment o f t h e 
r e s i d e n c e , and where t h e p r o p e r t y i s owned by a c o r p o r a t i o n i n 
which a spouse owns s h a r e s t h a t e n t i t l e the spouse t o occupy 
the p r o p e r t y t h a t spouse has an i n t e r e s t i n t h e p r o p e r t y . 

T h i s d e f i n i t i o n w i l l i n most c a s e s be r e l a t i v e l y s i m p l e t o 

a p p l y . Thus where a f-amil-y, home i s l o c a t e d on f a r m l a n d , t h e d w e l l i n g 

house and as much o f t h e l a n d as i s us e d f o r r e s i d e n t i a l p u r p o s e s , f o r 

example, a v e g e t a b l e g a r d e n , a p l a y - a r e a f o r the c h i l d r e n , w i l l q u a l i f y 

as a " m a r i t a l home". D i f f i c u l t i e s may a r i s e w i t h t h e d e f i n i t i o n when 

th e p r o p e r t y i n q u e s t i o n i s us e d f o r b o t h r e s i d e n t i a l and n o n - r e s i d e n t i a l 

p u r p o s e s b u t t h e two uses a r e n o t e a s i l y a t t r i b u t a b l e t o d i f f e r e n t 

a r e a s o f the p r o p e r t y . An example w o u l d be where the f a m i l y has always 

r e n t e d o ut a f l o o r o f the house t o a b o a r d e r o r where t h e f a m i l y l i v e s 

above a c o r n e r g r o c e r y s t o r e which t h e y o p e r a t e . The q u e s t i o n h e r e 

becomes how t o d e t e r m i n e what p o r t i o n o f the v a l u e o f t h e b u i l d i n g and 

th e l a n d on w h i c h i t i s s i t u a t e d i s r e s i d e n t i a l . T h i s i s s u e w i l l be 

p a r t i c u l a r l y r e l e v a n t where t h e c o u r t d e c i d e s t h a t an u n e q u a l d i s t r i b u t i o n 

o f a s s e t s ' s h o u l d be awarded on t h e b a s i s o f i t s d i s c r e t i o n under s . l 3 ( 2 ) . 
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A n o t h e r q u e s t i o n y e t t o be d e t e r m i n e d i s w h e t h e r a m a r i t a l home 

can change i t s c h a r a c t e r . The d e f i n i t i o n i n s . l ( e ) d e f i n e s a m a r i t a l 

home as b e i n g one " t h a t i s o r has been o c c u p i e d by t h e s p o u s e s as t h e i r 

f a m i l y r e s i d e n c e " . I f a f a m i l y had o c c u p i e d a c o t t a g e as t h e i r f a m i l y 

r e s i d e n c e a t one t i m e b u t l a t e r moved t o a d i f f e r e n t r e s i d e n c e and 

r e n t e d out t h e c o t t a g e , does t h a t c o t t a g e s t i l l q u a l i f y as a " m a r i t a l 

home"? L o g i c w o u l d d i c t a t e n o t , b u t the w o r d i n g o f t h e s e c t i o n i s 

ambiguous. 

R e s o l u t i o n o f t h i s q u e s t i o n w i l l depend i n p a r t on w hether o r 

not a f a m i l y may own more t h a n one m a r i t a l home. The M a n i t o b a A c t does 

n o t a d d r e s s i t s e l f t o t h i s p o i n t . I t i s c l e a r t h a t more t h a n one p r o p e r t y 

may be o c c u p i e d as a f a m i l y r e s i d e n c e , as where a c o u p l e have a summer 

and w i n t e r r e s i d e n c e , b o t h o c c u p i e d by t h e f a m i l y f o r e x t e n d e d p e r i o d s 

o f t i m e . In such an i n s t a n c e i t i s l i k e l y t h a t a c o u r t would r e g a r d 

b o t h r e s i d e n c e s as f a l l i n g w i t h i n t h e c a t e g o r y o f m a r i t a l home. 

D i f f i c u l t i e s may a r i s e i n o t h e r c i r c u m s t a n c e s as t o the l e n g t h o f 

r e s i d e n c e t h a t i s r e q u i r e d f o r t h i s p u r p o s e . F o r example, would a 

b e a c h c o t t a g e u s e d o n l y on weekends be c o n s i d e r e d a f a m i l y r e s i d e n c e ? 

I f n o t , how e x t e n d e d a r e s i d e n c e w o u l d be r e q u i r e d i n o r d e r t o q u a l i f y 

a house as a m a r i t a l home? A l l t h e s e q u e s t i o n s a r e l e f t unanswered by 

t h e A c t and have n o t y e t been t o u c h e d upon by t h e c o u r t s . 

A " m a r i t a l home" i s p r o p e r t y i n which a spouse has an " i n t e r e s t " . 
83 

A c c o r d i n g l y i t was h e l d i n H a l Lett, v H a l l e t t by Dewar C.J.Q.B. t h a t 

a s a l e o f t h e m a r i t a l home c o u l d n o t be o r d e r e d where t i t l e r e m a i n e d i n 
84 

t h e name o f t h e d i r e c t o r o f t h e V e t e r a n ' s Land A c t . The d i r e c t o r was 

r e g i s t e r e d owner o f t h e l a n d under an agreement by w h i c h the d e f e n d a n t 
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had p o s s e s s i o n s u b j e c t t o a s t i p u l a t i o n t h a t he h e l d o r o c c u p i e d i t as 

a t e n a n t a t w i l l and t h a t any a s s i g n m e n t by him would n o t be. v a l i d . T h i s 

d e c i s i o n was r e a c h e d d e s p i t e t h e f a c t t h a t the agreement a l s o p r o v i d e d 

f o r t h e r e c o n v e y a n c e of t h e l a n d t o t h e d e f e n d a n t a t some f u t u r e date 

when t h e debt o u t s t a n d i n g had been r e p a i d . 

One major s e t b a c k t o t h e d i v i s i o n o f t h e m a r i t a l home has a r i s e n 

from t h e i n t e r p r e t a t i o n o f s.9 o f the 
85 

I s b i s t e r t h e c o u r t h e l d t h a t j o i n t l y 

p r o v i s i 

s h a r e d 

M a r i t a l P r o p e r t y A c t . In I s b i s t e r 

h e l d r e a l t y i s e x c l u d e d from t h e 

dy ons o f t h e A c t by r e a s o n o f s.9, wh i c h e x c l u d e s p r o p e r t y " a l r e a 
86 8 7 e q u a l l y " . Monnin J.A. n o t e d : 

I have a l r e a d y d e a l t w i t h one i s s u e , namely, s.9 o f t h e 
M a r i t a l P r o p e r t y A c t . C l e a r l y , t h a t s t a t u t e does n o t a p p l y t o 
any a s s e t t h a t has a l r e a d y been s h a r e d e q u a l l y between t h e 
s p o u s e s . In t h e absence o f any c l a i m s t h a t t h e s h a r e s a r e 
u n e q u a l , a t i t l e t o r e a l p r o p e r t y i n t h e j o i n t names o f t h e 
s p o u s e s means what i t s a y s , namely, t h a t the p r o p e r t y i s 
s h a r e d by them. E i t h e r spouse can e n f o r c e t h i s r i g h t by v i r t u e 
o f the Law o f P r o p e r t y A c t ^ . s i n c e t h e M a r i t a l P r o p e r t y A c t 
does not a p p l y t o such t r a n s a c t i o n s , t h e r e i s no need t o b r i n g 
s uch p r o p e r t y i n t o t h e a c c o u n t i n g and d i v i s i o n o f t h e a s s e t s . 

T h i s d e c i s i o n has a p r o f o u n d e f f e c t on a p p l i c a t i o n s f o r t h e 

d i v i s i o n o f t h e m a r i t a l home, many o f which a r e now b o u g h t r i n t h e j o i n t 

names o f husband and w i f e . 

I t seems t h a t t h e i n t e r p r e t a t i o n i n I s b i s t e r came as some 

s u p r i s e t o p r a c t i s i n g f a m i l y l a w y e r s i n M a n i t o b a . C e r t a i n l y i n T y c h o l i z 
89 

T y c h o l I Z t h e C o u r t o f A p p e a l had c o n f i r m e d , w i t h o u t demur, an o r d e r o f 

the t r i a l c o u r t g r a n t i n g t h e . w i f e s o l e p o s s e s s i o n o f t h e j o i n t l y h e l d 

m a r i t a l home p u r s u a n t t o s.10 and a f f i r m e d t h a t the husband's r i g h t s 
u n der s.12 o f t h e M a r i t a l P r o p e r t y A c t c o u l d be p o s t p o n e d . The i s b i s t e r 

90 
d e c i s i o n , however, was f o l l o w e d i n G e i s e l v .Gei s e l . The husband i n 
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t h i s c a s e h a d been w e l l a d v i s e d and had b r o u g h t an a p p l i c a t i o n under 

t h e Law o f P r o p e r t y A c t . The c o u r t h e l d t h a t , as t h e r e was n o t h i n g 

making an e q u a l d i v i s i o n i n e q u i t a b l e , an o r d e r f o r the s a l e o f t h e 

p r o p e r t y and d i v i s i o n o f i t s p r o c e e d s s h o u l d be made. 

I t i s e x t r e m e l y u n l i k e l y t h a t t h e l e g i s l a t u r e i n t e n d e d t h a t a 

j o i n t l y owned m a r i t a l home s h o u l d be exempt from t h e p r o v i s i o n s o f the 

M a r i t a l P r o p e r t y A c t . The r e s u l t o f t h e . c o u r t s ' i n t e r p r e t a t i o n o f s.9 

w i l l have t h e e f f e c t o f r e m o v i n g f r o m t h e p r o t e c t i o n o f t h e A c t what 

w i l l , i n t h e v a s t m a j o r i t y o f c a s e s , be t h e most i m p o r t a n t , and f o r 

some the o n l y , f a m i l y a s s e t w h i c h t h e y own. In i t s s t e a d , t h e p a r t i e s 

w i l l now have t o r e s o r t t o an a p p l i c a t i o n under s.19 o f t h e Law o f  

P r o p e r t y A c t f o r an o r d e r e n f o r c i n g t h e s a l e o f t h e j o i n t l y h e l d 

p r o p e r t y . T h i s A c t was n o t d e s i g n e d w i t h m a r i t a l d i s p u t e d , i n mind and 

t h e r e f o r e does n o t c o n t a i n many o f t h e p o s s e s s i o n o r d e r s o r o t h e r s i m i l 

p r o c e d u r e s a v a i l a b l e under t h e M a r i t a l P r o p e r t y A c t . A l t h o u g h under t h e 

f o r m e r A c t a c o u r t may c o n s i d e r the q u e s t i o n o f u n e q u a l s h a r i n g i f 

e q u i t y so demands, t h a t i s n o t enough t o compensate. No c a s e s have y e t 

been r e p o r t e d i n wh i c h an o b v i o u s d i f f i c u l t y has a r i s e n i n t h i s r e g a r d . 

When su c h a case p r e s e n t s i t s e l f i t w i l l become a l l t o o a p p a r e n t t h a t 

d i f f e r e n t p r o c e d u r e s w i l l have t o be p u r s u e d d e p e n d i n g on i n whose name 

t i t l e t o t h e home l i e s . 
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C h a p t e r 4 - Newfoundland 

In September 1967 t h e p r o v i n c i a l M i n i s t e r o f J u s t i c e f o r 

N ewfoundland s e t up the N e w f o u n d l a n d F a m i l y Law Study t o examine t h e 

u n s a t i s f a c t o r y s t a t e o f l o c a l m a t r i m o n i a l law as i t t h e n e x i s t e d ' . The 

S tudy i s s u e d f o u r t e e n p r o j e c t r e p o r t s , the e i g h t h s u c h r e p o r t c o n c e n t r a t i n g 

on m a t r i m o n i a l p r o p e r t y l a w 1 . T h i s r e p o r t recommended p r o p r i e t a r y r e f o r m s 

i n t h e law, b e i n g p a r t i c u l a r l y i n f l u e n c e d by t h e o r i g i n a l recommendations 

made i n 1967 by t h e F a m i l y Law P r o j e c t i n O n t a r i o t o the O n t a r i o Law 

Reform Commission w i t h r e s p e c t t o p r o p e r t y r i g h t s between husband and 

w i f e and t h e r i g h t t o occupy the m a t r i m o n i a l home. I t recommended the 

r e t e n t i o n o f a s e p a r a t e p r o p e r t y regime d u r i n g m a r r i a g e , t o be r e p l a c e d 

by a s y s t e m o f community o f p r o p e r t y tempered by j u d i c i a l d i s c r e t i o n 

when the m a r r i a g e b r o k e down o r was d i s s o l v e d . 

B a s e d on the p r i n c i p l e , though n o t on the p a r t i c u l a r s , o f t h i s 

r e p o r t , l e g i s l a t i o n was i n t r o d u c e d i n t o the Newfoundland L e g i s l a t u r e 
2 

i n May 1978 . T h i s l e g i s l a t i o n was b e i n g c o n s i d e r e d by t h e .Committee o f 

t h e whole o f t h e P r o v i n c i a l House o f Assembly when the House o f A ssembly 

was d i s s o l v e d on May 25, 1979, f o r the p u r p o s e o f h o l d i n g a p r o v i n c i a l 

e l e c t i o n . 

New l e g i s l a t i o n , s i m i l a r t o B i l l 33 o f 1978, was i n t r o d u c e d i n t o 
3 

the p r o v i n c i a l House o f Assembly i n O c t o b e r 1979 . T h i s l e g i s l a t i o n , the 
4 

M a t r i m o n i a l P r o p e r t y A c t , was e v e n t u a l l y p a s s e d i n t o law . The A c t 

r e c e i v e d R o y a l A s s e n t on December 14, 1979, and came i n t o f o r c e on J u l y 1, 

1980. S u b s t a n t i v e amendments t o s s . 4 , 10 and 15 o f t h e A c t were p a s s e d 
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and a s s e n t e d t o on June 5, 1980 . These amendments became e f f e c t i v e as 

o f J u l y 1, 1980. Th e r e have been no changes made t o t h e A c t s i n c e t h a t 

date . 

The M a t r i m o n i a 1 P r o p e r t y A c t 

The b a s i c p r i n c i p l e o f t h e M a t r i m o n i a l P r o p e r t y A c t i s t h a t 

" m a t r i m o n i a l a s s e t s " ^ a c q u i r e d d u r i n g t h e m a r r i a g e a r e t o be d i v i d e d 

e q u a l l y on m a r r i a g e breakdown. C e r t a i n a s s e t s ( f o r example, g i f t s and 

i n h e r i t a n c e s ) , a r e e x c l u d e d from s h a r i n g . B u s i n e s s a s s e t s a r e d e a l t w i t h 

s e p a r a t e l y i n s.27 and may be s h a r e d i f one spouse has made a f i n a n c i a l 

o f o t h e r c o n t r i b u t i o n t o the b u i l d i n g up o f t h o s e a s s e t s . The m a t r i m o n i a l 

home i s d e a l t w i t h under P a r t 1, which g i v e s s p o u s e s s p e c i a l p r o p e r t y 

r i g h t s and p r i v e l e g e s i n t h i s r e g a r d . 

" M a t r i m o n i a l a s s e t s " 

The p u r p o s e o f t h e M a t r i m o n i a l P r o p e r t y A c t , as s t a t e d i n s.3, 

i s t o : 

(a) r e c o g n i s e the c o n t r i b u t i o n made by each spouse t o a m a r r i a g e , 
(b) g i v e a o n e - h a l f i n t e r e s t i n t h e m a t r i m o n i a l home t o each 

spous e , 
(c) p r o v i d e fQE t h e d e f e r r e d s h a r i n g o f most o t h e r p r o p e r t y 

a c q u i r e d d u r i n g a m a r r i a g e , and 
(d) p r o v i d e f o r j u d i c i a l d i s c r e t i o n i n s h a r i n g b u s i n e s s a s s e t s 

b u i l t up by a spouse d u r i n g a m a r r i a g e . 

P a r t 11 o f t h e A c t d e a l s w i t h m a t r i m o n i a l a s s e t s and g i v e s t h e 

c o u r t the. power t o d i v i d e such a s s e t s i n e q u a l s h a r e s between the 

s p o u s e s . The' p u r p o s e o f t h i s P a r t o f t h e A c t i s c l e a r l y s e t out i n 

s.17 as f o l l o w s : 
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17. The .purpose o f t h i s P a r t i s t o r e c o g n i s e t h a t c h i l d c a r e , 
h o u s e h o l d management and f i n a n c i a l s u p p o r t are t h e j o i n t 
r e s p o n s i b i l i t i e s ' o f the s p o u s e s and t h a t t h e r e '.is a j o i n t 
c o n t r i b u t i o n by each o f t h e s p o u s e s , f i n a n c i a l and o t h e r w i s e , 
t h a t e n t i t l e s e ach spouse t o an e q u a l d i v i s i o n o f t h e 
m a t r i m o n i a l a s s e t s a c q u i r e d d u r i n g the c o u r s e o f t h e m a r r i a g e 

" M a t r i m o n i a l a s s e t s " are d e f i n e d i n s s . 16.( 1) (b V:, (2) and ( 3 ) , 

which p r o v i d e : 

16(1) In t h i s P a r t 

(b) " m a t r i m o n i a l a s s e t s " i n c l u d e s a l l r e a l and p e r s o n a l 
p r o p e r t y ' a c q u i r e d . b y . e i t h e r or. b o t h s p o u s e s 'during', the. 
marriage.,-, w i t h the e x c e p t i o n of-, ^ ' y . - ' . . ' - " _ • ' . ; • 

( i ) g i f t s , i n h e r i t a n c e s , t r u s t s o r s e t t l e m e n t s r e c e i v e d 
by one spouse from a p e r s o n o t h e r t h a n t h e o t h e r spouse 
and any a p p r e c i a t i o n i n v a l u e o f them d u r i n g t h e m a r r i a g e , 

( i i ) p e r s o n a l i n j u r y awards, e x c e p t the p o r t i o n o f t h e 
award, i f any, t h a t r e p r e s e n t s c o m p e n s a t i o n f o r economic 
l o s s , 

( i i i ) p e r s o n a l e f f e c t s , 

( i v ) b u s i n e s s a s s e t s , 

(v) p r o p e r t y •exempted 'under a m a r r i a g e c o n t r a c t o r 
s e p a r a t i o n agreement, 

( v i ) f a m i l y h e i r l o o m s , and 

( v i i ) r e a l o r p e r s o n a l p r o p e r t y a c q u i r e d a f t e r s e p a r a t i o n . 

(2) In t h e case o f a m a t r i m o n i a l home, m a t r i m o n i a l a s s e t s 
i n c l u d e s a m a t r i m o n i a l home a c q u i r e d b e f o r e t h e m a r r i a g e , and 
n o t w i t h s t a n d i n g s u b p a r a g r a p h ( i ) o f p a r a g r a p h (b) o f s u b s e c t i o n 
( 1 ) , i n c l u d e s a m a t r i m o n i a l home a c q u i r e d by g i f t , s e t t l e m e n t 
o r i n h e r i t a n c e . 

(3) Where b e f o r e o r a f t e r t h e coming i n t o f o r c e o f t h i s A c t 
p r o p e r t y owned by a c o r p o r a t i o n would, i f i t were owned by 
a s p o u s e , be a m a t r i m o n i a l a s s e t , t h e n s h a r e s i n t h e c o r p o r a t i o n 
owned by t h e spouse h a v i n g a market v a l u e e q u a l t o t h e v a l u e 
o f t h e b e n e f i t t h e spouse has i n r e s p e c t o f t h e p r o p e r t y a r e 
m a t r i m o n i a l a s s e t s . 

The f i r s t p o i n t o f i n t e r e s t about t h e d e f i n i t i o n i s t h a t a l l r e a l 
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p r o p e r t y and a l l p e r s o n a l p r o p e r t y a c q u i r e d by e i t h e r o r b o t h s p o u s e s 

d u r i n g t h e m a r r i a g e i s s a i d t o be a m a t r i m o n i a l a s s e t . T h e r e i s no 

r e q u i r e m e n t t h a t p r o p e r t y must be u s e d f o r any p a r t i c u l a r p u r p o s e i n 

o r d e r f o r i t t o q u a l i f y as m a t r i m o n i a l p r o p e r t y . The p r o p e r t y n e e d 
7 

not be "used" a t a l l , i n f a c t . So i n Badcock v Badcock , one o f t h e 

i t e m s o f p r o p e r t y i n d i s p u t e was a h o u s e . The w i f e had o v e r s e e n th e 

b u i l d i n g o f t h e house b u t had r e f u s e d t o l i v e i n i t a t any t i m e a f t e r 

i t was b u i l t . The house was n e v e r t h e l e s s h e l d t o be a m a t r i m o n i a l a s s e t 

I t f u l f i l l e d t h e c o n d i t i o n s o f S . 1 6 ( 1 ) ( b ) t h a t i t be a c q u i r e d d u r i n g 

the m a r r i a g e . 

The f a c t t h a t no p r e s c r i b e d usage i s r e q u i r e d i n t h i s s e n s e 

means a l s o t h a t the c o u r t s do n o t f a c e the d i f f i c u l t y o f d e c i d i n g 

w h ether ah a s s e t i s b e i n g used f o r t h e c o r r e c t p u r p o s e , i n o o t h e r 

p r o v i n c i a l l e g i s l a t i o n o f t e n r e f e r r e d t o as a " f a m i l y p u r p o s e " . One 

i t e m which has c a u s e d d i f f i c u l t y i n t h i s r e g a r d i n o t h e r p r o v i n c e s i s 

3 

p r o p e r t y u s e d f o r o r c o l l e c t e d as a hobby. In H i e r l i h y v H i e r l i h y a 

c o i n c o l l e c t i o n b e l o n g i n g t o t h e d e f e n d a n t h u s b a n d was h e l d t o be a 

m a t r i m o n i a l a s s e t as i t had been a c q u i r e d a f t e r m a r r i a g e . The ease 

w i t h which a N e w f o u n d l a n d c o u r t may r e a c h a c o n c l u s i o n i n such 

c i r c u m s t a n c e s may be c o n t r a s t e d w i t h t h e c o m p l e x i t i e s f a c e d by t h e 

B r i t i s h C o l u m b i a c o u r t i n a t t e m p t i n g t o d e t e r m i n e whether the hobby o f 

one s p o u s e c o u l d be r e g a r d e d as b e i n g u s e d f o r a f a m i l y p u r p o s e . 

C o n c l u s i o n s o f t h e B r i t i s h C o l u m b i a c o u r t s i n t h i s a r e a have been 
9 

c o n f u s i n g and c o n f l i c t i n g . In Mayuk v Mayuk , the Supreme C o u r t h e l d 
t h a t a hobby d i d n o t c o n s t i t u t e use f o r a f a m i l y p u r p o s e w h i l e i n 

10 
P a p i n e au v P a p i n e a u , E s s o n J . h e l d t h a t i t d i d . 
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As t h e t e r m " m a t r i m o n i a l a s s e t s " i n S.16(1) (b) r e f e r s - t o . p r o p e r t y 

a c q u i r e d d u r i n g t h e m a r r i a g e ( w i t h t h e e x c e p t i o n m e n t i o n e d i n s . l 6 ( 2 ) ) , 

p r o p e r t y owned by e i t h e r spouse b e f o r e m a r r i a g e s h o u l d n o t be i n c l u d e d 

i n t h i s c a t e g o r y . Thus i n Badcock v Badcock~*""*"land a c q u i r e d by t h e husband 

p r i o r t o m a r r i a g e was h e l d not t o be a m a t r i m o n i a l a s s e t . Even i f 

such l a n d had been u s e d by t h e f a m i l y d u r i n g t h e m a r r i a g e , t h a t use 

w ould n o t have a f f e c t e d t h e s t a t u s o f t h e p r o p e r t y . 

The i n v i o l a b i l i t y o f p r e - m a r i t a l p r o p e r t y a l s o came up f o r 
12 

d i s c u s s i o n i n C h u r c h i 1 1 v C h u r c h i l 1 . In t h i s i n s t a n c e p r o p e r t y owned 

by t h e w i f e p r i o r t o m a r r i a g e was s o l d by h e r d u r i n g t h e c o u r s e o f t h e 

m a r r i a g e . The d e f e n d a n t h u s band c l a i m e d t o be e n t i t l e d t o h a l f t h e 

p r o c e e d s o f s a l e . He a r g u e d t h a t t h e p r o c e e d s c o n s t i t u t e d p r o p e r t y 

a c q u i r e d d u r i n g t h e m a r r i a g e and, therefore,,,, t h a t t h e y were m a t r i m o n i a l 

a s s e t s . I n d e r J . r e j e c t e d t h i s argument. He h e l d t h a t as t h e o r i g i n a l 

p r o p e r t y had been exempt, the p r o c e e d s were a l s o exempt. 

An i n t e r e s t i n g s i t u a t i o n c o u l d have a r i s e n i n C h u r c h i 1 1 i f 

t h e p r o c e e d s had been s p e n t and new p r o p e r t y had been a c q u i r e d i n i t s 

p l a c e . Would t h a t new p r o p e r t y have been a m a t r i m o n i a l a s s e t ? I n d e r J . 

d i d n o t c o n s i d e r t h i s p o s s i b i l i t y and i t has n o t a r i s e n f o r d i s c u s s i o n 

i n any r e p o r t e d c a s e s i n c e . A r g u a b l y t h e new p r o p e r t y c o u l d be r e g a r d e d 

as a m a t r i m o n i a l a s s e t . I t c o u l d be a s s e r t e d t h a t t h e e x e m p t i o n i n 

r e s p e c t o f p r e - m a r i t a l p r o p e r t y e x t e n d e d o n l y as l o n g as t h a t p r o p e r t y 

e x i s t s i n i t s o r i g i n a l o r at l e a s t some r e c o g n i s a b l e f o r m (as i n 

C h u r c h i l l , where the o r i g i n a l p r o p e r t y was r e p r e s e n t e d by t h e p r o c e e d s 

o f s a l e ) . Once t h e o r i g i n a l p r o p e r t y has been c o n v e r t e d i n t o new 

p r o p e r t y i t no l o n g e r e x i s t s and t h e new p r o p e r t y becomes p r o p e r t y 
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a c q u i r e d d u r i n g t h e m a r r i a g e . E q u a l l y i t c o u l d be a r g u e d t h a t i f 

exempt p r o p e r t y can be t r a c e d i n t o i t s new form a s - p r o c e e d s o f s a l e , 

t h e n i t can a l s o be t r a c e d so as t o e x t e n d t h e exe m p t i o n t o new 

p r o p e r t y a c q u i r e d from t h e o l d d u r i n g t h e c o u r s e o f t h e m a r r i a g e . I t 

i s u n c l e a r what a p p r o a c h t h e c o u r t s w o u l d be l i k e l y t o t a k e i n t h i s 

re g a r d . 

The d e f i n i t i o n o f m a t r i m o n i a l a s s e t s i n S . 1 6 ( 1 ) ( b ) i s framed i n 

i l l u s t r a t i v e t e r m s . M a t r i m o n i a l a s s e t s a r e s a i d t o i n c l u d e " a l l r e a l 

and p e r s o n a l p r o p e r t y a c q u i r e d by e i t h e r s p o u s e . . . " . " I n c l u d e s " seems 

i l l u s t r a t i v e , b u t not a l l i n c l u s i v e , o f t h e t y p e o f p r o p e r t y w i t h i n i t s 

meaning. I t i s d i f f i c u l t t o see what o t h e r t y p e s o f p r o p e r t y t h e s e c t i o n 

was i n t e n d e d t o i n c l u d e , as t h e d e f i n i t i o n i s fra m e d i n v e r y b r o a d 

t e r m s . No case has y e t been r e p o r t e d i n which any a l t e r n a t i v e type., 

o f " m a t r i m o n i a l p r o p e r t y " has been d i s c o v e r e d . 

S e c t i o n 16(2) e x t e n d s t h e d e f i n i t i o n o f m a t r i m o n i a l a s s e t s t o 

a " m a t r i m o n i a l home", n o t w i t h s t a n d i n g t h a t t h e m a t r i m o n i a l home was 

a c q u i r e d by e i t h e r or b o t h s p o u s e s ( i ) b e f o r e ( r a t h e r t h a n d u r i n g ) t h e 

m a r r i a g e ; o r ( i i ) by " g i f t , s e t t l e m e n t o r i n h e r i t a n c e " (which as a 

g e n e r a l r u l e w o u l d be one o f t h e se v e n c l a s s e s o f p r o p e r t y e x c e p t e d by 

S . 1 6 ( 1 ) ( b ) from b e i n g " m a t r i m o n i a l a s s e t s " ) . 

The d e f i n i t i o n o f m a t r i m o n i a l a s s e t s i s f u r t h e r e x panded by 

S.16(3) , w h i c h d e f i n e s as m a t r i m o n i a l a s s e t s s h a r e s i n a c o r p o r a t i o n 

owned by a spouse where t h e c o r p o r a t i o n owns what would be m a t r i m o n i a l 

a s s e t s i f owned by t h e s p o u s e . The s t a t u s o f m a t r i m o n i a l a s s e t o n l y 

e x t e n d s i n t h i s c ase t o t h e number o f s h a r e s h a v i n g a market v a l u e 
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e q u a l t o t h e v a l u e o f t h e b e n e f i t the. spouse has i n r e s p e c t o f t h e 

p r o p e r t y i n q u e s t i o n . The s u b s e c t i o n i s i n t e r e s t i n g i n two r e s p e c t s . 

12a 

F i r s t , as i n the c o m p a r a t i v e B r i t i s h C o l u m b i a l e g i s l a t i o n , i t i s 

the s h a r e i n t h e c o r p o r a t i o n which becomes t h e m a t r i m o n i a l a s s e t , n o t 

the s p e c i f i c i t e m o f p r o p e r t y . S e c o n d , the Newfoundland p r o v i s i o n i s 

p h r a s e d i n su c h a way as t o make i t c l e a r t h a t n ot a l l t h e s h a r e s owned 

by t h e spouse i n t h e c o r p o r a t i o n a r e n e c e s s a r i l y c o v e r e d . Only a 

p e r c e n t a g e o f them e q u a l t o the v a l u e o f t h e m a t r i m o n i a l p r o p e r t y 

becomes a m a t r i m o n i a l a s s e t under t h e A c t . In t h i s r e s p e c t t h e 

Ne w f o u n d l a n d p r o v i s i o n i s b e t t e r d r a f t e d t h a n i t s B r i t i s h C o l u m b i a 

c o u n t e r p a r t , w h i c h l e a v e s t h i s i s s u e open t o doubt. 

The d e f i n i t i o n i n s , 1 6 ( l ) (b) a p p e a r s g e n e r a l l y q u i t e w o r k a b l e and 

r e p o r t e d c a s e s do n o t i n d i c a t e t h a t any d i f f i c u l t i e s have been 

e x p e r i e n c e d by t h e c o u r t s i n i t s i n t e r p r e t a t i o n . More d i f f i c u l t y i s 

l i k e l y t o be e n c o u n t e r e d i n d e a l i n g w i t h t h e sev e n c l a s s e s o f p r o p e r t y 

exempted from t h e d e f i n i t i o n o f m a t r i m o n i a l a s s e t s . These a r e : 

( i ) G i f t s , i n h e r i t a n c e s , t r u s t s o r s e t t l e m e n t s r e c e i v e d by e i t h e r spouse 

d u r i n g t h e m a r r i a g e from a p e r s o n o t h e r t h a n t h e o t h e r s p o u s e , and 

any a p p r e c i a t i o n i n v a l u e o f s u c h p r o p e r t y d u r i n g t h e m a r r i a g e . 

T h i s s e c t i o n o n l y exempts g i f t s , e t c . , r e c e i v e d from a t h i r d 

p e r s o n . I n t e r - s p o u s a l g i f t s , t h e r e f o r e , s t i l l f a l l l i n t o t h e c a t e g o r y 

o f m a t r i m o n i a l a s s e t s i f made d u r i n g the c o u r s e o f t h e m a r r i a g e . I t i s 

not c l e a r what t h e s i t u a t i o n would be i f a spouse r e c e i v e d a g i f t o r 

i n h e r i t a n c e c o v e r e d by t h i s s e c t i o n b u t d e c i d e d t o c o n v e r t i t i n t o new 

p r o p e r t y d u r i n g t h e c o u r s e o f t h e m a r r i a g e . Would t h a t new p r o p e r t y be 
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a m a t r i m o n i a l a s s e t under S . 1 6 ( 1 ) ( b ) ? The same argument made i n r e s p e c t 

o f p r e - m a r i t a l p r o p e r t y i n t h i s r e g a r d , s u p r a , would a p p l y e q u a l l y h e r e . 

I t i s i n t e r e s t i n g t o n o t e t h a t i n C hurch i i 1 v Chur c'hi i 1 the. w i f e had 
13 

a c q u i r e d t h e p r e - m a r i t a l p r o p e r t y by i n h e r i t a n c e . I n d e r J . n o t e d : 

I f the p r o p e r t y i n B i s h o p s F a l l s was a c q u i r e d by t h e p l a i n t i f f 
b e f o r e m a r r i a g e , can t h e p r o c e e d s o f s a l e o f same a f t e r m a r r i a g e 
be c o n s i d e r e d a m a t r i m o n i a l a s s e t ? Not i n my o p i n i o n - under  
the p r o v i s i o n s o f s . 1 6 ( 1 ) ( b ) ( I \ (emphasis a d d e d ) . 

I t i s u n c e r t a i n whether t h e c o u r t was more i m p r e s s e d h e r e ' ; w i t h 

t h e f a c t t h a t the o r i g i n a l p r o p e r t y had been a c q u i r e d b e f o r e m a r r i a g e 

o r t h e f a c t t h a t i t was a c q u i r e d t h r o u g h i n h e r i t a n c e , i n r e a c h i n g i t s 

con c l u s i o n . 

( i i ) P e r s o n a l i n j u r y awards e x c e p t the p o r t i o n ( i f any) o f s u c h awards 

r e p r e s e n t i n g c o m p e n s a t i o n f o r economic l o s s . 

I f one spouse were i n v o l v e d i n an a c c i d e n t b e f o r e m a r r i a g e which 

r e s u l t e d i n u a n award f o r e conomic l o s s b e i n g made d u r i n g t h e m a r r i a g e , 

i t seems t h a t s u c h an award w o u l d c o n s t i t u t e a m a t r i m o n i a l a s s e t . The 

c i r c u m s t a n c e s o f t h e c a s e , o f c o u r s e , may be such t h a t t h e c o u r t w o u l d 

e f f e c t i v e l y e x c l u d e t h e award by making an u n e q u a l d i s t r i b u t i o n o f 

t h e m a t r i m o n i a l p r o p e r t y under s.20 o f t h e A c t . 

( i i i ) P e r s o n a l e f f e c t s . 

The t e r m " p e r s o n a l e f f e c t s " i s n o t d e f i n e d i n the M a t r i m o n i a l  

P r o p e r t y A c t . P r e s u m a b l y i t i n c l u d e s i t e m s such as c l o t h i n g and j e w e l l e r y . 

The c o u r t s may have d i f f i c u l t y i n d e c i d i n g w h e t h e r c e r t a i n i t e m s f a l l 

w i t h i n t h i s c l a s s , i n some c a s e s . F o r example, i f a w i f e r e c e i v e s 
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e x p e n s i v e j e w e l l e r y f r o m h e r husband during=;the c o u r s e o f t h e m a r r i a g e , 

a q u e s t i o n may a r i s e as t o w h e t h e r t h e j e w e l l e r y was i n t e n d e d p u r e l y 

f o r p e r s o n a l adornment or p a r t l y as an i n v e s t m e n t . W i l l t h e j e w e l l e r y 

be r e g a r d e d as t h e w i f e ' s p e r s o n a l e f f e c t s o r as an i t e m o f m a t r i m o n i a l 

p r o p e r t y ? The answer w i l l depend on t h e i n t e r p r e t a t i o n p l a c e d by t h e 

c o u r t s on t h e p h r a s e " p e r s o n a l e f f e c t s " . 

( i v ) B u s i n e s s a s s e t s . 

" B u s i n e s s a s s e t s " are d e f i n e d i n S . 1 6 ( 1 ) ( a ) as f o l l o w s : 

(a) " B u s i n e s s a s s e t s " means p r o p e r t y p r i m a r i l y u s e d o r h e l d 
f o r o r i n c o n n e c t i o n w i t h a c o m m e r c i a l , b u s i n e s s , i n v e s t m e n t 
o r o t h e r income o r p r o f i t p r o d u c i n g p u r p o s e . . . 

W h i l e b u s i n e s s a s s e t s are e x c l u d e d f r o m the d e f i n i t i o n o f 

m a t r i m o n i a l a s s e t s , t h e y may be d i s t r i b u t e d i n c e r t a i n c i r c u m s t a n c e s . 

I t i s p r o v i d e d i n s.27 t h a t : 

27. Where one spouse has c o n t r i b u t e d work, money o r money's 
w o r t h i n r e s p e c t o f t h e a c q u i s i t i o n , management, m a i n t e n a n c e , 
o p e r a t i o n o r improvement o f a b u s i n e s s a s s e t o f t h e o t h e r 
s p o u s e , the c o n t r i b u t i n g s p o u s e may a p p l y t o t h e c o u r t and 
the c o u r t s h a l l by o r d e r 

(a) d i r e c t the o t h e r spouse t o pay such amount as t h e c o u r t 
o r d e r s t o compensate t h e c o n t r i b u t i n g spouse t h e r e f o r ; o r 

(b) award a s h a r e o f t h e i n t e r e s t o f the o t h e r spouse i n t h e 
b u s i n e s s a s s e t t o t h e c o n t r i b u t i n g spouse i n a c c o r d a n c e w i t h 
t h e c o n t r i b u t i o n , 

and the c o u r t s h a l l d e t e r m i n e and a s s e s s the c o n t r i b u t i o n 
w i t h o u t r e g a r d t o t h e r e l a t i o n s h i p o f h u s b a n d and w i f e o r 
t h e f a c t t h a t t h e a c t s c o n s t i t u t i n g t h e c o n t r i b u t i o n a r e t h o s e 
o f a r e a s o n a b l e s p o u s e o f t h a t sex i n t h e c i r c u m s t a n c e s . 

t h e a p p r o a c h e v i n c e d 

L e a t h e r d a l e v Le athe r d a l e 

In Davis, v D a v i s Hickman C . J . f o l l o w e d 

by t h e O n t a r i o d e v elopment i n Page v P a g e ^ a n d 
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17 w i t h r e s p e c t t o b u s i n e s s a s s e t s . He n o t e d : 

I am s a t i s f i e d from t h e e v i d e n c e t h a t t h e p l a i n t i f f d i d not 
c o n t r i b u t e t o t h e b u s i n e s s a s s e t s o f h e r h u s band as c o n t e m p l a t e d 
by the A c t . T h e r e i s some e v i d e n c e t o s u g g e s t t h a t e a r l y i n 
t h e m a r r i a g e , when t h e f a m i l y were l i v i n g o v e r t h e h a b e r d a s h e r y , 
t h e p l a i n t i f f w o u l d " t e n d shop" t o e n a b l e t h e d e f e n d a n t t o do 
some work o u t s i d e t h e p r e m i s e s o r go t o h i s meals. On o c c a s i o n , 
the p l a i n t i f f w o u l d go t o t h e bank and make d e p o s i t s on b e h a l f 
o f t h e b u s i n e s s . F o r v e r y o b v i o u s r e a s o n s , t h e p l a i n t i f f , as a 
d e v o t e d mother t o a v e r y l a r g e f a m i l y , d i d n o t have t h e t i m e 
t o a s s i s t h e r h u s b and i n t h e b u s i n e s s . The p l a i n t i f f t e s t i f i e d 
t h a t h e r f a t h e r c o n t r i b u t e d #2,500 t o h e r husband's e a r l y 
b u s i n e s s v e n t u r e . In t h a t r e g a r d , I a c c e p t the e v i d e n c e o f t h e 
d e f e n d a n t t h a t h i s f a t h e r - i n - l a w gave him #2,500 t o e n a b l e him 
t o p u r c h a s e a r e l a t i v e l y s m a l l house so t h a t the f o r m e r c o u l d , 
l i v e w i t h h i s d a u g h t e r and s o n - i n - l a w , which he d i d , u n t i l h i s 
d e a t h . T h i s does n o t c o n s t i t u t e a c o n t r i b u t i o n o f "money o r 
money's w o r t h " t o t h e b u s i n e s s - a s s e t s w i t h i n t h e meaning o f 
s.2 7 o f t h e A c t . 

What i s r e q u i r e d under t h e N e w f o u n d l a n d A c t , i t seems, i s a 

d i r e c t and f a i r l y s u b s t a n t i a l c o n t r i b u t i o n t o t h e b u s i n e s s a s s e t s by 

t h e non-owning s p o u s e . Such a c o n t r i b u t i o n was f o u n d t o have t a k e n p l a c e 
18 19 i n Raymond v Raymond . Hickman C . J . n o t e d : 

I t i s c l e a r f r o m t h e e v i d e n c e t h a t b o t h s p o u s e s c o n t r i b u t e d 
work, money o r money's w o r t h i n r e s p e c t o f the a c q u i s i t i o n , 
management, m a i n t e n a n c e , o p e r a t i o n and improvement o f t h e 
company. They s o l d t h e i r m a t r i m o n i a l home i n T o r o n t o i n o r d e r 
t o a c q u i r e s u f f i c i e n t f u n d s t o p u r c h a s e t h e b u s i n e s s ; t h e y b o t h 
worked h a r d t o make the b u s i n e s s p r o f i t a b l e up to t h e t i m e o f t h e 
breakdown o f t h e m a r r i a g e and n e i t h e r took a s a l a r y f r o m t h e ! 
b u s i n e s s d u r i n g t h a t p e r i o d . I t was p u r e l y , a j o i n t v e n t u r e and 
as f a r as r e a l i s t i c a l l y p o s s i b l e t h e b u s i n e s s a s s e t s s h o u l d be 
d i v i d e d e q u a l l y between b o t h p a r t i e s . 

I t w o u l d a p p e a r t h a t an i n d i r e c t c o n t r i b u t i o n made by a spouse t o 

h e r husband's b u s i n e s s t h r o u g h e f f e c t i v e management o f h o u s e h o l d and 

c h i l d - r e a r i n g r e s p o n s i b i l i t i e s w o u l d n o t e a s i l y meet t h e t e s t o f s.27, 

as the t e s t has been i n t e r p r e t e d by t h e courts':,in t h e s e c a s e s . 

(v) P r o p e r t y exempted under a m a r r i a g e c o n t r a c t o r s e p a r a t i o n 
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agreemen.t. 

D o m e s t i c c o n t r a c t s a r e d e a l t w i t h under s s . 3 I t o 44 o f t h e 

M a t r i m o n i a l P r o p e r t y A c t . In S h e r i f f o f Newfoundland v H e f f e r t o n ^ 0 

N o e l J.. c o n f i r m e d t h a t i t was p e r m i s s a b l e f o r s p o u s e s t o v a r y o r 

e x c l u d e t h e a p p l i c a t i o n o f the M a t r i m o n i a l P r o p e r t y A c t . In t h i s i n s t a n c e 

t h e p r o p e r t y i n q u e s t i o n was t h e m a t r i m o n i a l home. N o e l J . f o u n d t h a t 

t h e home had been p r o p e r l y e x c l u d e d by agreement o f t h e p a r t i e s . He 

h e l d t h a t t h e h u s b a n d had no i n t e r e s t i n t h e home and d i s m i s s e d t h e 

c l a i m o f h i s judgment c r e d i t o r a g a i n s t i t . 

( v i ) F a m i l y h e i r l o o m s . 

As w i t h " p e r s o n a l e f f e c t s " , t h i s t e r m i s n o t d e f i n e d i n t h e 

M a t r i m o n i a l P r o p e r t y A c t . Some d i f f i c u l t y may be e x p e r i s n c e d irt 

i n t e r p r e t i n g t h i s t e r m am c e r t a i n c i r c u m s t a n c e s . A s s u m i n g t h e A c t i s 

r e f e r r i n g t o h e i r l o o m s r e c e i v e d by a spouse from h i s o r h e r f a m i l y , i t 

may be wondered w h e t h e r e v e r y i t e m o f p r o p e r t y r e c e i v e d from one's 

p a r e n t s i s t o be r e g a r d e d as a f a m i l y h e i r l o o m o r whether the i t e m 

must have some s p e c i f i c s e n t i m e n t a l v a l u e o r must be o f some s p e c i f i c 

a n t i q u i t y . Where a spouse r e c e i v e s a f m a i l y h e i r l o o m from h i s o r h e r 

p a r e n t s , most such p r o p e r t y w o u l d p r o b a b l y be e x c l u d e d under S.16(1) (b) ( i ) 

o r on the gro u n d t h a t i t was a c q u i r e d p r i o r t o m a r r i a g e , and t h i s f a c t 

may c i r c u m v e n t d i f f i c u l t i e s w i t h i n t e r p r e t a t i o n . 

I n c r e a s e s i n v a l u e o f f a m i l y h e i r l o o m s are not s p e c i f i c a l l y 

e x c l u d e d from t h e ;'Act.' I t i s n o t c l e a r w h ether an i n c r e a s e i n v a l u e 

w h i c h o c c u r r e d d u r i n g t h e m a r r i a g e w o u l d be s h a r e a b l e as a m a t r i m o n i a l 
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a s s e t . I t s h o u l d be n o t e d t h a t t h e A c t s p e c i f i c a l l y e x c l u d e s i n c r e a s e s 

i n v a l u e i n re spe c t o f g i f t s , e t c . , i n s . 16 (1) (b) ( i ) . I t might be 

a r g u e d t h a t i f a s i m i l a r r e s u l t was i n t e n d e d i n t h e case o f f a m i l y 

h e i r l o o m s i t s h o u l d have been e x p r e s s l y p r o v i d e d f o r i n t h e l e g i s l a t i o n . 

T h i s q u e s t i o n has y e t t o be d e c i d e d by t h e c o u r t s . 

( v i i ) R e a l and p e r s o n a l p r o p e r t y a c q u i r e d a f t e r s e p a r a t i o n . 

I t i s q u e s t i o n a b l e w h e t h e r i t was n e c e s s a r y t o i n c l u d e t h i s 

e x e m p t i o n as a s e p a r a t e h e a d i n g under t h e A c t . S i n c e t h e t e r m 

" m a t r i m o n i a l a s s e t s " i s d e f i n e d as p r o p e r t y a c q u i r e d " d u r i n g " t h e 

m a r r i a g e , p o s t - s e p a r a t i o n a s s e t s , i t might be t h o u g h t , would have been 

e x c l u d e d a u t o m a t i c a l l y . S u b s e c t i o n ( v i i ) , however, g i v e s a s p e c i f i c 

c u t - o f f date b e y o n d w h i c h p r o p e r t y w i l l n ot f a l l i n t o t h e m a t r i m o n i a l 

a s s e t c a t e g o r y and i s h e l p f u l i n t h i s r e g a r d . 

W h i l e p r o p e r t y a c q u i r e d a f t e r s e p a r a t i o n i s n o t r e g a r d e d as a 

m a t r i m o n i a l a s s e t , t h e means by w h i c h s u c h p r o p e r t y i s a c q u i r e d may 

have c o n s t i t u t e d m a t r i m o n i a l a s s e t s . In such a case t h e q u e s t i o n a r i s e s 

w h e t h e r t h e new p r o p e r t y w i l l be i n c l u d e d i n a d i v i s i o n o f t h e 

m a t r i m o n i a l a s s e t s . The o n l y r e p o r t e d case on t h i s i s s u e t o da t e i s 
21 

H i e r l i h y v H i e r l i h y . In 1973 t h e d e f e n d a n t h u s band had n e g o t i a t e d 

a l i f e i n s u r a n c e p o l i c y he had a c q u i r e d and m a i n t a i n e d d u r i n g 

c o h a b i t a t i o n w i t h t h e p l a i n t i f f and r e a l i z e d t h e r e f r o m #4,000. He 

a p p l i e d t h i s sum towards a house t r a i l e r . A f e m a l e a c q u a i n t a n c e o f t h e 

d e f e n d a n t and h e r c h i l d r e n r e s i d e d i n t h e t r a i l e r from t h e time o f i t s 

a c q u i s i t i o n u n t i l 1975, when t h e d e f e n d a n t s e p a r a t e d from h i s w i f e and 

too k up r e s i d e n c e i n the t r a i l e r w i t h them. In 1977 t h e house t r a i l e r 
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was s o l d and the p r o c e e d s u s e d by the. d e f e n d a n t t o p u r c h a s e l a n d and 

p r e m i s e s , where he, h i s fe m a l e a c q u a i n t a n c e and h e r c h i l d r e n t h e n 

l i v e d . H a v i n g r e c i t e d t h e s e f a c t s , Go.odridge J . he.ld: 

The #4,000 was a m a t r i m o n i a l a s s e t t h a t can be t r a c e d i n t o t h e 
p o s t - s e p a r a t i o n p e r i o d . I am t h e r e f o r e i n c l u d i n g i t i n t h e 
m a t r i m o n i a l a s s e t s f o r the p u r p o s e o f t h e d e c i s i o n . 

The s y s t e m o f t r a c i n g used in' H i e r l i h y i s o f o b v i o u s i m p o r t a n c e 

i n p r o t e c t i n g s p o u s a l i n t e r e s t s a f t e r s e p a r a t i o n b u t b e f o r e t r i a l . The 

New f o u n d l a n d A c t c o n t a i n s no s p e c i f i c p r o v i s i o n f o r c o m p e n s a t i o n i n t h e 

e v e n t o f m a t r i m o n i a l a s s e t s b e i n g d i s p o s e d a f t e r s e p a r a t i o n - ' and i t i s 

t h e r e f o r e i m p o r t a n t t o have some s a f e g u a r d s i n t h i s a r e a . I t has y e t t o 

be seen how f a r t h e d o c t r i n e o f t r a c i n g w i l l be employed by the' c o u r t s . 

I f , f o r example, m a t r i m o n i a l a s s e t s a r e s o l d a f t e r s e p a r a t i o n and 

i t e m s o f p e r s o n a l a p p a r e l p u r c h a s e d w i t h t h e p r o c e e d s , would t h e c o u r t 

o r d e r a d i s t r i b u t i o n o f the new p r o p e r t y o r wo u l d t h a t new p r o p e r t y be 

exempt? A n o t h e r s i t u a t i o n w hich might a r i s e i s where t h e m a t r i m o n i a l 

a s s e t s have been s p e n t on a h o l i d a y and n o t h i n g r e m a i n s i n t h e i r s t e a d . 

Where t h e r e i s e v i d e n c e t h a t one spouse had u n r e a s o n a b l y i m p o v e r i s h e d 

or d i s s i p a t e d t h e m a t r i m o n i a l a s s e t s , t h e c o u r t may, under s.20, make 

an u n e q u a l d i v i s i o n o f t h e m a t r i m o n i a l a s s e t s r e m a i n i n g . What 

c o n s t i t u t e s " u n r e a s o n a b l e " i n t h i s r e g a r d has n o t y e t been d e t e r m i n e d , 

b u t the c o u r t s a r e n o t l i k e l y t o t r e a t t h i s s e c t i o n l i g h t l y . I t i s 

p o s s i b l e t h a t t h e y w i l l r e q u i r e some e v i d e n c e o f m a l i c e o r v i n d i c t i v e n e s s 

on t h e p a r t o f t h e d i s p o s i n g spouse b e f o r e t h e y w i l l be p r e p a r e d t o 

a c t under s.20. 
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The M a t r i m o n i a l Home 

P a r t 1 o f the : M a t r i m o n i a l P r o p e r t y A c t i n t r o d u c e s t h e c o n c e p t o f 

community o f p r o p e r t y i n t o N e w f oundland r e l a t i n g t o t h e r i g h t s o f 

husband and w i f e (and i n p r e s c r i b e d c i r c u m s t a n c e s t o u n m a r r i e d p e r s o n s 
2 3 

who c o h a b i t ) t o t h e m a t r i m o n i a l home. " M a t r i m o n i a l home" i s d e f i n e d 

i n s . 4 ( l ) as " t h e d w e l l i n g and r e a l p r o p e r t y o c c u p i e d by a p e r s o n and 

h i s o r h e r spouse as t h e i r f a m i l y r e s i d e n c e and owned by e i t h e r o r 

b o t h o f them whether t h a t o c c u p a t i o n o c c u r r e d b e f o r e , on o r a f t e r t h e 

commencement o f t h i s A c t " . T h i s d e f i n i t i o n i s expanded and c l a r i f i e d 

i n s s . 4 (2) t o (5) . 
(2) Where p r o p e r t y t h a t i n c l u d e s a m a t r i m o n i a l home i s us e d 
f o r o t h e r t h a n r e s i d e n t i a l p u r p o s e s , the m a t r i m o n i a l home o n l y 
i n c l u d e s t h a t p o r t i o n o f t h e p r o p e r t y t h a t can r e a s o n a b l y be 
r e g a r d e d as n e c e s s a r y f o r the use and enjoyment o f t h e f a m i l y 
re s i den c e. 

(3) The o w n e r s h i p o f a s h a r e o r an i n t e r e s t o f a s h a r e i n a 
c o r p o r a t i o n e n t i t l i n g the owner t o the o c c u p a t i o n o f a d w e l l i n g 
u n i t owned by t h e c o r p o r a t i o n s h a l l be deemed t o be an i n t e r e s t 
i n t h e d w e l l i n g u n i t f o r the p u r p o s e o f t h i s A c t . 

(4) Where a d w e l l i n g has up t o t h r e e a p a r t m e n t s , t h o s e 
a p a r t m e n t s a r e deemed t o form p a r t o f t h e m a t r i m o n i a l home 
f o r the p u r p o s e s o f t h i s A c t . 

(5) A d w e l l i n g i n c l u d e s a h o u s e , condominium, m o b i l e home o r 
t r a i l e r . 

By s . d ( 6 ) , a p e r s o n and h i s o r h e r spouse may have more t h a n one 

m a t r i m o n i a l home. 

A r e q u i r e m e n t o f t h i s s e c t i o n ' s d e f i n i t i o n o f 

i s t h a t t h e home be "owned" by e i t h e r o r b o t h o f the 

term "owned" was i n t e r p r e t e d v e r y b r o a d l y i n Smith v 

" m a t r i m o n i a l home" 

s p o u s e s . The 
24 

Smith . F o r 
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t h e f o u r y e a r s f o l l o w i n g t h e i r m a r r i a g e , t h e s p o u s e s l i v e d w i t h the 

w i f e ' s p a r e n t s w h i l e t h e i r own home was b e i n g b u i l t on!,the husband's 

f a t h e r ' s l a n d . The husband's f a t h e r c o n t r i b u t e d money, l a b o u r and 

m a t e r i a l s t o w a r d t h e b u i l d i n g o f the h o u s e , b u t a t a l l m a t e r i a l t i m e s 

i n t e n d e d t o convey i t to t h e husband. The s p o u s e s l i v e d i n t h e c o m p l e t e d 

house f o r the sev e n months p r i o r t o t h e i r s e p a r a t i o n b u t t h e husband 

s t i l l d i d n o t have l e g a l t i t l e t o the home when t h e case came on f o r 

t r i a l . Montgomery J . h e l d t h a t t h e husband's i n t e r e s t t h e r e i n s h o u l d 

be d i v i d e d e q u a l l y by payment o f one h a l f i t s v a l u e t o t h e w i f e . He 

n o t e d t h a t s.4 o f the M a t r i m o n i a l P r o p e r t y A c t , i n p r o v i d i n g t h a t a 

m a t r i m o n i a l home was a d w e l l i n g o c c u p i e d as a f a m i l y r e s i d e n c e and 

"owned" by e i t h e r o r b o t h s p o u s e s , s h o u l d be i n t e r p r e t e d as i n c l u d i n g 

t h e husband's i n t e r e s t i n t h e p r o p e r t y i n q u e s t i o n . -He f o u n d t h a t t h e 

o n l y r e a s o n t h a t the husband d i d n o t have r e g i s t e r e d l e g a l t i t l e was 

t h a t he and h i s f a t h e r had c o l l u d e d t o p r e v e n t t h e w i f e from o b t a i n i n g 

h e r i n t e r e s t i n t h e home. In t h e s e c i r c u m s t a n c e s , he f e l t , t he w i f e 

was e n t i t l e d t o one h a l f o f t h e v a l u e o f t h e home a d j u s t e d f o r the 

v a l u e o f m a t e r i a l s b o u ght by';the f a t h e r f o r i t s c o n s t r u c t i o n . T h i s 

d e c i s i o n may be c o n t r a s t e d w i t h the Saskat c h e w a n case o f McGuckin v 
•2 5 26 McGuckin . Under t h e c o m p a r a t i v e S a s k a t c h e w a n l e g i s l a t i o n a m a t r i m o n i a l 

home i s d e f i n e d as . p r o p e r t y owned o r l e a s e d by one o r b o t h s p o u s e s o r 

i n which one o r b o t h has o r have an i n t e r e s t . In McGuckin t h e c o u r t h e l d 

t h a t the home l i v e d i n by t h e s p o u s e s was n o t a m a t r i m o n i a l home where 

t i t l e t o the home was i n t h e name o f t h e husband's p a r e n t s and t h e 

house was us e d by the' s p o u s e s under a r e n t a l a r r a n g e m e n t . T h e r e was 

e v i d e n c e t h a t t h e f a t h e r i n t e n d e d t o t u r n t h e house o v e r t o the s p o u s e s 
2 7 

i f t h i n g s worked o u t . C a r t e r J . s t a t e d : 

I f i n d t h a t the a r r a n g e m e n t was, on a b a l a n c e o f p r o b a b i l i t i e s , 
a r e n t a l a r r a n g e m e n t w i t h a p r o m i s e t o c o n s i d e r g i v i n g the 
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h.o.use t o t h e young c o u p l e i n the f u t u r e . 

He t h e r e f o r e f e l t t h a t t h e husband d i d not have an " i n t e r e s t " i n 

the house s u f f i c i e n t t o c o n s t i t u t e i t a m a t r i m o n i a l home. 

I t i s n o t c l e a r how t h e f a c t s i n McGuckin w o u l d be i n t e r p r e t e d 

by a N e w f o u n d l a n d c o u r t . The f a c t s a r e n o t so v e r y d i f f e r e n t from t h o s e 

i n Smith v S m i t h , a p a r t from an a p p a r e n t d i f f e r e n c e i n deg r e e o f 

p a r e n t a l i n t e n t i o n . 

I t seems from t h e b r o a d i n t e r p r e t a t i o n employed i n Smi t h v S mi t h 

t h a t the N e w f o u n d l a n d c o u r t s w o u l d i n t e r p r e t t h e word "owned" i n s . 4 ( l ) 

t o i n c l u d e t h e i n t e r e s t o f a b e n e f i c i a r y s pouse under a t r u s t o r a 

s p o u s e ' s l e a s e h o l d i n t e r e s t i n p r e m i s e s u s e d as a f a m i l y r e s i d e n c e . T h i s 

i s n o t c l e a r f r o m t h e terms o f t h e d e f i n i t i o n i t s e l f . S e c t i o n 2(2)., 

however, d i r e c t s t h a t a l i b e r a l i n t e r p r e t a t i o n be a p p l i e d t o t h e A c t 

so as b e s t t o e f f e c t i t s p u r p o s e s , and a l i b e r a l i n t e r p r e t a t i o n o f t h e 

word "owned", i t i s s u b m i t t e d , w o u l d i n c l u d e b o t h l e a s e h o l d and e q u i t a b l e 

i n t e r e s t s i n p r o p e r t y . 

No minimum p e r i o d o f o c c u p a t i o n i s r e q u i r e d by t h e A c t b e f o r e a 

d w e l l i n g w i l l be r e g a r d e d as a m a t r i m o n i a l home. The o n l y r e q u i r e m e n t 

i s t h a t t h e - j o c c u p a t i o n be f o r the p u r p o s e o f " f a m i l y r e s i d e n c e " . In 
28 

B a r r y v B a r r y the c o u r t h e l d t h a t a house w h i c h had been o c c u p i e d by 

the s p o u s e s f o r o n l y f o u r days b e f o r e s e p a r a t i o n was a m a t r i m o n i a l home. 
29 

Cummins D.C.J, e x p l a i n e d h i s r e a s o n i n g as f o l l o w s : 

C o u n s e l f o r t h e h u s b a n d r e f e r r e d t o t h e O n t a r i o c a s e o f T a y l o r v 
T a y l o r , (1979) , 6 R.F.L. (2d) 341. I do n o t c o n s i d e r , t h a t c a s e 
r e l e v a n t h e r e b e c a u s e i t was c o n c e r n e d w i t h a condominium 
p u r c h a s e d f o r i n v e s t m e n t and r e c r e a t i o n a l p u r p o s e s and u s e d 
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o n l y a few t i m e s by t h e f a m i l y . I t was n e v e r the f a m i l y home. 
S t e i n b e r g U.F.C.J. d e c i d e d i t was n o t the r e s i d e n c e " a r o u n d 
which a c o u p l e ' s n ormal f a m i l y l i f e r e v o l v e s " . T h e r e i s no 
doubt i n t h i s case t h e f a m i l y o c c u p i e d t h e house. I c o n c l u d e t h e y 
o c c u p i e d i t as a r e s i d e n c e b e c a u s e I t h i n k t h e word " r e s i d e n c e " 
does n o t n e c e s s a r i l y r e q u i r e a l o n g p e r i o d . I f t h e new house 
was n o t t h e r e s i d e n c e o f the : f a m i l y w h i l e t h e y o c c u p i e d i t , t h e y 
had ho r e s i d e n c e a t a l l d u r i n g t h a t p e r i o d . F u r t h e r m o r e , I • r e g a r d 
the new house as the l a s t o f a c o n t i n u o u s s e r i e s o f m a t r i m o n i a l 
homes o f t h e s p o u s e s t h a t began i n 1964 i n M o r r i n g Cove w i t h a 
house a c q u i r e d from t h e p l a i n t i f f ' s mother a t a b a r g a i n p r i c e 
o f #100. The p l a i n t i f f s i g n e d the mortgage on t h e house as 
g u a r a n t o r months b e f o r e the f a m i l y t o o k p o s s e s s i o n . The f a c t t h a t 
a breakdown o f t h e m a r r i a g e o c c u r r e d s h o r t l y a f t e r one home was 
s u b s t i t u t e d f o r a n o t h e r i s i m m a t e r i a l c o n s i d e r i n g t h e 
c i r c u m s t a n c e s o f t h e c a s e ; the e x p r e s s p u r p o s e o f t h e A c t ; and 
t h e 1 l i b e r a l i n t e r p r e t a t i o n w h i c h s u b s e c t i o n (2) o f s.2 sa y s i s 
t o be a p p l i e d t o t h e A c t t o e f f e c t i t s p u r p o s e . 

T h i s r e a s o n i n g l a r g e l y e c h o e s t h e d e c i s i o n o f t h e O n t a r i o .High 

C o u r t i n E l Soheny v E l S o h e n y ^ , where a condominium o c c u p i e d by a 

f a m i l y f o r o n l y two and a h a l f weeks p r i o r t o s e p a r a t i o n was f o u n d t o 

be a m a t r i m o n i a l home. As i n B a r r y v B a r r y , t h e q u a l i t y o f u s e r r a t h e r 

t h a n t h e l e n g t h o f r e s i d e n c e was t h e d e t e r m i n i n g f a c t o r . 

A l t h o u g h s.4(3) i n c l u d e s as an i n t e r e s t i n a home, the 

o w n e r s h i p by one spouse o f s h a r e s i n a c o r p o r a t i o n w h i c h e n t i t l e s him 
31 

o r h e r t o r e s i d e i n a d w e l l i n g u n i t , Raymond v Raymond i l l u s t r a t e d a 

d i f f i c u l t y w h i c h t h e c o u r t s may have t o f a c e i n t h i s t y p e o f s i t u a t i o n . 

In t h i s i n s t a n c e , t h e husband and w i f e had c o h a b i t e d f o r two y e a r s and 

e i g h t months i n one o f t h e u n i t s o f a t o u r i s t c a b i n o p e r a t i o n . o w n e d 

and o p e r a t e d by a company i n w h i c h b o t h s p o u s e s h e l d s h a r e s . Hickman 

C . J . , i n r e j e c t i n g the p l a i n t i f f w i f e ' s a p p l i c a t i o n t o t r e a t t h e c a b i n 
32 

i n which, she and h e r husband l i v e d as a m a t r i m o n i a l home, s t a t e d : 
. . . I do n o t f e e l s u c h i s a r e a l i s t i c a p p r o a c h , as I s e r i o u s l y 
doubt i f one c a b i n , s i t u a t e on l a n d owned by t h e company, and 
a c c e s s i b l e o n l y o v e r t h e company's l a n d , w o u l d have any market 
v a l u e i f i s o l a t e d from t h e o t h e r a s s e t s o f t h e company. 
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W h i i e t h e d e f i n i t i o n o f m a t r i m o n i a l home may .be s u f f i c i e n t l y 
b r o a d t o i n c l u d e t h e c a b i n u s e d as a f a m i l y r e s i d e n c e , a 
d e c l a r a t i o n c a l l i n g f o r the d i s p o s i t i o n o f same as a s e p a r a t e 
e n t i t y w o u l d r e d u c e t h e a s s e t s o f t h e company f a r b e y o n d t h e 
s t r i c t v a l u e o f t h a t one c a b i n . Such a d e c l a r a t i o n w o u l d 
s e r i o u s l y damage t h e v a l u e o f the~ b u s i n e s s and w o u l d n o t 
b e n e f i t e i t h e r p a r t y t o t h i s a c t i o n . The M a t r i m o n i a l P r o p e r t y 
A c t must n e v e r be u s e d as a t o o l o f r e v e n g e between f o r m e r s p o u s e s 
b u t r a t h e r , as an i n s t r u m e n t t o r e c o g n i s e the c o n t r i b u t i o n o f 
b o t h p a r t i e s t o t h e m a r r i a g e and i n t h e e v e n t o f a m a r r i a g e 
breakdown, t o a l l o w f o r a f a i r and e q u i t a b l e d i s t r i b u t i o n o f 
the m a t r i m o n i a l a s s e t s i n a c c o r d a n c e w i t h t h e A c t . 

In the c i r c u m s t a n c e s , he t r e a t e d t h e c a b i n l i v e d i n by t h e s p o u s e s 

as p a r t o f t h e b u s i n e s s a s s e t s . 

The N e w f o u n d l a n d c o u r t s have n o t y e t had t o d e a l t a i t h : t h e 

q u e s t i o n o f w hether a m a t r i m o n i a l home s u b j e c t t o t h e V e t e r a n ' s Land A c t 

may be d e a l t w i t h under t h e M a t r i m o n i a l P r o p e r t y A c t . S h o u l d the c o u r t s 

d e c i d e t h a t t h e V e t e r a n ' s Land A c t p r e c l u d e s t h e o p e r a t i o n o f t h e 

p r o v i n c i a l l e g i s l a t i o n , i t seems t h a t a spouse w i l l n o t be l e f t w i t h o u t 
34 

any r e c o u r s e . In S ut t o n v S i i t t o n Mahoney J . h e l d t h a t he c o u l d n o t 

make a judgment g i v i n g e q u a l d i v i s i o n o f m a t r i m o n i a l p r o p e r t y as s u c h 

a judgment w o u l d have been u n e n f o r c e a b l e by r e a s o n o f a Crown g r a n t 

r e s p e c t i n g 'the p r o p e r t y w h i c h p r o h i b i t e d s u b d i v i s i o n t h e r e o f . I n s t e a d 

he awarded a lump sum e q u a l t o t h e v a l u e o f the m a t r i m o n i a l a s s e t s w i t h 

p r o v i s i o n f o r s a l e o f the p r o p e r t y i n d e f a u l t o f payment. I t i s 

s u b m i t t e d t h a t s u c h a s o l u t i o n c o u l d be a d a p t e d t o compensate a spouse 

i f i t s h o u l d be d e c i d e d t h a t t h e V e t e r a n ' s ' Land A c t a p p l i e s so as t o 

t a k e a m a t r i m o n i a l home s u b j e c t t o i t s p r o v i s i o n s o u t s i d e t h e scope o f 

t h e M a t r i m o n i a l P r o p e r t y A c t . 

U n l i k e ! o t h e r i t e m s o f m a t r i m o n i a l p r o p e r t y c o v e r e d i n S.16(1) (b) , 

a " m a t r i m o n i a l home" r e m a i n s s u c h w h e t h e r o r n o t i t was a c q u i r e d by g i f t , 
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s e t t l e m e n . t , i n h e r i t a n c e or otherwise.. by one o r b o t h o f t h e sp.ouses 
3 5 

p r i o r t o m a r r i a g e . The A c t a l s o seems t o i m p l y t h a t a m a t r i m o n i a l home, 

once i t has been o c c u p i e d as a f a m i l y . r e s i d e n c e , can n e v e r l o s e i t s 

s t a t u s as a m a t r i m o n i a l home so l o n g as one o r b o t h o f t h e s p o u s e s owns 

an i n t e r e s t i n i t . S e c t i o n 4(1) r e f e r s t o p r o p e r t y " o c c u p i e d by a p e r s o n 

and h i s o r h e r spouse as t h e i r f a m i l y r e s i d e n c e ... whether t h a t 

o c c u p a t i o n o c c u r r e d b e f o r e , on o r a f t e r t h e commencement o f t h i s A c t " . 

F u r t h e r , as a l r e a d y n o t e d , s.4(6) p r o v i d e s t h a t a p e r s o n and h i s o r h e r 

spouse may have more t h a n one m a t r i m o n i a l home. I t would seem, t h e r e f o r e , 

t h a t t h e p r i n c i p l e "once a m a t r i m o n i a l home, always a m a t r i m o n i a l home" 

a p p l i e s . 
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Chapte r 5 - Nova S c o t i a 

S t a t u t o r y r e f o r m o f m a t r i m o n i a l law i n Nova S c o t i a was i n i t i a t e d 

by t h e i n t r o d u c t i o n o f B i l l 15, e n t i t l e d "An A c t R e s p e c t i n g the P r o p e r t y 

Of M a r r i e d P e r s o n s " , on F e b r u a r y 17, 1978. T h i s B i l l was a s h o r t one, 

c o n t a i n i n g o n l y f o u r t e e n c l a u s e s , and s o u g h t t o i m p l e m e n t a s y s t e m o f 

d e f e r r e d s h a r i n g o f p r o p e r t y a c q u i r e d by s p o u s e s d u r i n g t h e i r m a r r i a g e . 

I t was, however, w i d e l y c r i t i c i z e d . T h i s c r i t i c i s m stemmed i n p a r t i c u l a r 

from the f a c t t h a t t h e B i l l i n c l u d e d w i t h i n the p r o p e r t y t o be s h a r e d 

a s s e t s which had r e s u l t e d s o l e l y from the e f f o r t s o r i n v o l v e m e n t o f one 

s p o u s e . Many c r i t i c s d i d n o t t h i n k t h a t b u s i n e s s a s s e t s s h o u l d be 

i n c l u d e d , f o r example. The B i l l d i e d on the o r d e r p a p e r . 

D e s p i t e t h i s a b o r t i v e l e g i s l a t i v e i n i t i a t i v e and t h e l a c k o f o t h e r 

l e g i s l a t i v e g u i d e l i n e s on the m a t t e r , the Nova S c o t i a j u d i c i a r y t o o k 

i t upon i t s e l f to e f f e c t some manner o f r e f o r m i n t h i s a r e a . The r i g o u r s 

of t h e s e p a r a t e p r o p e r t y regime were c i r c u m v e n t e d e i t h e r by use o f t h e 

c o n s t r u c t i v e t r u s t e r by making lump sum awards on d i v o r c e i n an a t t e m p t 
2 

t o r e d i s t r i b u t e t h e m a t r i m o n i a l a s s e t s e q u i t a b l y . Meanwhile t h e p r o v i n c i a l 

A d v i s o r y C o u n c i l on the S t a t u s o f Women made v a r i o u s p r o p o s a l s f o r 

l e g i s l a t i v e change. 

3 
On June 5, 1980, the M a t r i m o n i a l P r o p e r t y A c t and the F a m i l y 

4 

M a i n t e n a n c e A c t were p a s s e d by the L e g i s l a t u r e . B oth A c t s became 

e f f e c t i v e as o f O c t o b e r 1, 1980. 
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T h e . M a t r i m o n i a l P r o p e r t y A c t . 

T h e M a t r i m o n i a l P r o p e r t y A c t i s : p r e f a c e d b y a ' l e n g t h y p r e a m b l e , 

i n w h i c h t h e p u r p o s e o f t h e A c t i s l a i d o u t . I t p r o v i d e s : 

W h e r e a s i t i s d e s i r a b l e t o e n c o u r a g e a n d s t r e n g t h e n t h e r o l e 
o f t h e f a m i l y i n s o c i e t y ; 

A n d W h e r e a s f o r t h a t p u r p o s e i t i s n e c e s s a r y t o r e c o g n i s e t h e 
c o n t r i b u t i o n m a d e t o a m a r r i a g e b y e a c h s p o u s e ; 

A n d W h e r e a s i n s u p p o r t o f s u c h r e c o g n i t i o n i t i s n e c e s s a r y t o 
p r o v i d e i n l a w f o r t h e o r d e r l y a n d e q u i t a b l e s e t t l e m e n t o f t h e 
a f f a i r s o f t h e s p o u s e s u p o n t h e t e r m i n a t i o n o f a m a r r i a g e 
r e l a t i o n s h i p ; 

A n d W h e r e a s i t i s n e c e s s a r y t o p r o v i d e f o r m u t u a l o b l i g a t i o n s i n 
f a m i l y r e l a t i o n s h i p s i n c l u d i n g t h e r e s p o n s i b i l i t y o f p a r e n t s f o r 
t h e i r c h i l d r e n ; 

A n d W h e r e a s i t i s d e s i r a b l e t o r e c o g n i s e t h a t c h i l d c a r e , 
h o u s e h o l d m a n a g e m e n t a n d f i n a n c i a l s u p p o r t a r e t h e j o i n t 
r e s p o n s i b i l i t i e s o f t h e s p o u s e s a n d t h a t t h e r e i s a j o i n t 
c o n t r i b u t i o n b y t h e s p o u s e s , f i n a n c i a l a n d o t h e r w i s e , t h a t 
e n t i t l e s e a c h s p o u s e e q u a l l y t o t h e m a t r i m o n i a l a s s e t s . 

I n f u r t h e r a n c e o f t h i s p u r p o s e t h e A c t p r o m o t e s a c o n c e p t o f 

e q u a l s h a r i n g b y s p o u s e s o f t h e m a t r i m o n i a l a s s e t s o n d e a t h , s e p a r a t i o n 

o r d i v o r c e . T h e c o n c e p t o f e q u a l s h a r i n g d o e s n o t a p p l y t o b u s i n e s s 

a s s e t s . I n c e r t a i n c i r c u m s t a n c e s , h o w e v e r , a s s e t s o w n e d b y a b u s i n e s s 

o r o w n e d t h r o u g h a c o r p o r a t i o n a r e a f f e c t e d b y t h e A c t . S e c t i o n s 4 ( 4 ) , 

1 3 a n d 1 8 a l l d i r e c t l y a f f e c t b u s i n e s s a s s e t s . 

M a t r i m o n i a l A s s e t s . 

T h e m e a n i n g o f t h e . t e r m " m a t r i m o n i a l a s s e t s " i s s e t o u t i n s . 4 ( l ) 

o f t h e M a t r i m o n i a l P r o p e r t y A c t a s f o l l o w s : 

4 ( 1 ) I n t h i s A c t , " m a t r i m o n i a l a s s e t s " m e a n s t h e m a t r i m o n i a l 
h o m e o r h o m e s a n d a l l o t h e r r e a l a n d p e r s o n a l p r o p e r t y a c q u i r e d 
b y e i t h e r o r b o t h s p o u s e s b e f o r e o r d u r i n g t h e i r m a r r i a g e w i t h 
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t h e e x c e p t i o n o f 

(a) g i f t s , i n h e r i t a n c e s , t r u s t s o r s e t t l e m e n t s r e c e i v e d by 
one-spouse from a p e r s o n o t h e r t h a n t h e o t h e r spouse e x c e p t 
t o t h e e x t e n t t o which t h e y a r e u s e d f o r t h e b e n e f i t o f 
b o t h s p o u s e s o r t h e i r c h i l d r e n ; 

(b) an award o r s e t t l e m e n t o f damages i n c o u r t i n f a v o u r o f 
one s p o u s e ; 

(c) money p a i d o r p a y a b l e t o one spouse under an i n s u r a n c e 
p o l i c y ; 

(d) r e a s o n a b l e p e r s o n a l e f f e c t s o f one s p o u s e ; 

(e) b u s i n e s s a s s e t s ; 

(f) p r o p e r t y e x c e p t e d under a m a r r i a g e c o n t r a c t o r s e p a r a t i o n 
agreement; 

(g) r e a l and p e r s o n a l p r o p e r t y a c q u i r e d a f t e r s e p a r a t i o n 
u n l e s s t h e s p o u s e s resume c o h a b i t a t i o n . 

S e c t i o n 4 c o n t i n u e s 

4(2) N o t w i t h s t a n d i n g c l a u s e s (b) and (c) o f s u b s e c t i o n ( 1 ) , 
an award o r s e t t l e m e n t o f damages i n c o u r t o r money p a i d under 
an i n s u r a n c e p o l i c y i s a m a t r i m o n i a l a s s e t t o t h e e x t e n t t h a t 
i t i s made p a i d o r p a y a b l e i n r e s p e c t o f a m a t r i m o n i a l a s s e t . 

4(3) F o r the p u r p o s e o f c l a u s e (g) o f s u b s e c t i o n (1) s p o u s e s 
s h a l l be.deemed not t o have resumed c o h a b i t a t i o n where t h e r e 
has been a r e s u m p t i o n o f c o h a b i t a t i o n by t h e s p o u s e s d u r i n g a 
p e r i o d o r p e r i o d s i n a g g r e g a t e n o t e x c e e d i n g more than n i n e t y 
days w i t h r e c o n c i l i a t i o n as i t s p r i m a r y p u r p o s e . 

4(4) Where p r o p e r t y owned by a c o r p o r a t i o n w o u ld, i f i t were 
owned by a s p o u s e , be a m a t r i m o n i a l a s s e t , t h e n s h a r e s i n 
the c o r p o r a t i o n h a v i n g a market v a l u e e q u a l t o t h e b e n e f i t t h e 
spouse has i n r e s p e c t o f t h a t p r o p e r t y a r e m a t r i m o n i a l a s s e t s . 

T h i s d e f i n i t i o n a t f i r s t s i g h t a p p e a r s r e l a t i v e l y s i m p l e . The 

b r o a d i n c l u s i o n o f a l l p r o p e r t y seems a k i n to.-,the d e f i n i t i o n o f m a r i t a l 

a s s e t s c o n t a i n e d i n s . l 6 ( l ) ( b ) o f t h e comparable N ewfoundland l e g i s l a t i 

In f a c t i t goes f u r t h e r t h a n t h e N e w f o u n d l a n d l e g i s l a t i o n i n t h a t i t 

i n c l u d e s p r o p e r t y a c q u i r e d be-fiifre m a r r i a g e as w e l l "as d u r i n g m a r r i a g e . 

I t i s o n l y on c o n s i d e r a t i o n o f the e x c e p t i o n s t h a t t h e c o m p l e x i t i e s o f 
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the d e f i n i t i o n 1 become apparent.. The q u e s t i o n of 1 the. d i s t i n c t i o n between 

" m a t r i m o n i a l a s s e t s " and " b u s i n e s s a s s e t s " i s one t h a t has c a u s e d 

p a r t i c u l a r d i f f i c u l t y f o r t h e c o u r t s . B e f o r e e m b a r k i n g on an e x a m i n a t i o n 

o f t h i s i s s u e , however, s o m e t h i n g s h o u l d be s a i d o f t h e o t h e r e x c e p t i o n s 

un der s.4 (1) . 

G i f t s - S . 4 ( 1 ) ( a ) 

G i f t s , i n h e r i t a n c e s , t r u s t s o r s e t t l e m e n t s r e c e i v e d by a spouse 

from a t h i r d p a r t y do n o t come w i t h i n t h e t e r m " m a t r i m o n i a l a s s e t s " 

u n l e s s t h e y have been u s e d f o r t h e b e n e f i t o f b o t h s p o u s e s o r t h e i r 

c h i l d r e n . The use t o which p r o p e r t y i s p u t i s t h u s r e l e v a n t i n t h i s 

r e g a r d . So i n Lawrence v L a w r e n c e ^ a w o o d l o t a d j a c e n t t o t h e m a t r i m o n i a l 

home, g i v e n t o t h e w i f e by h e r f a t h e r and u s e d f o r r e c r e a t i o n a l 

p u r p o s e s , was h e l d by t h e C o u r t o f A p p e a l t o have become a m a t r i m o n i a l 
7 

a s s e t . S i m i l a r l y i n M c l e a n v McLean f u r n i t u r e i n h e r i t e d by t h e wxfe 

was h e l d n o t t o be e x c l u d e d from t h e d e f i n i t i o n o f m a t r i m o n i a l a s s e t s 

s i n c e i t had been u s e d f o r t h e b e n e f i t o f t h e f a m i l y . 

A d i f f i c u l t y may a r i s e under t h i s s e c t i o n i n some s i t u a t i o n s . 

I f , f o r example, a g i f t o f #100,000 was g i v e n t o one spouse and t h e 

#1,000 i n t e r e s t f r o m such g i f t was used f o r a f a m i l y p u r p o s e , would 

the whole ':̂  100 :,000 become a m a t r i m o n i a l a s s e t o r m e r e l y t h e #1,000? 

Were t h e money d e p o s i t e d i n a j o i n t bank a c c o u n t i t would p r i m a f a c i e 

become a m a t r i m o n i a l a s s e t by v i r t u e o f s . 2 1 ( l ) ( b ) o f t h e A c t . I f i t i s 

d e p o s i t e d i n t h e s o l e name o f t h e donee s p o u s e , however, t h e r e s u l t 

i s u n c l e a r . 
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A n o t h e r q u e s t i o n n o t y e t e n c o u n t e r e d by t h e c o u r t s i s how f a r 

the c o n c e p t o f use f o r t h e " b e n e f i t " o f the f a m i l y may be e x t e n d e d . I f 

a w i f e i s g i v e n a g i f t o f a f u r j a c k e t which she wears t o b u s i n e s s 

f u n c t i o n s i n o r d e r t o c r e a t e a good i m p r e s s i o n on h e r husband's 

c o l l e a g u e s , would t h a t be r e g a r d e d as use f o r t h e b e n e f i t o f t h e f a m i l y . 

A l t e r n a t i v e l y w ould i t be r e g a r d e d as t h e " r e a s o n a b l e p e r s o n a l e f f e c t s 

of one spouse" ?. The l i m i t s o f "use f o r t h e b e n e f i t o f t h e f a m i l y " have 

y e t t o be t e s t e d . 

Damage awards and i n s u r a n c e p o l i c i e s - Ss. 4 ( 1 ) ( b ) and ( c ) . 

T h i s e x c l u s i o n c l e a r l y i n c l u d e s damage awards o r i n s u r a n c e 

p r o c e e d s f o r p e r s o n a l i n j u r i e s . S e c t i o n 4(2) makes c l e a r t h a t where 

m a t r i m o n i a l p r o p e r t y has been damaged, p r o c e e d s o f i n s u r a n c e o r a 

damage award i n r e s p e c t o f such p r o p e r t y are m a t r i m o n i a l a s s e t s . 

An i s s u e w hich i s t h e s u b j e c t o f some u n c e r t a i n t y i s w h e t h e r l i f e 

9 

i n s u r a n c e p o l i c i e s are e x c l u d e d under s . 4 ( l ) ( c ) . i n A r c h i b a l d v A r c h i b a l d 

H a l l e t t J . d e c i d e d on a l i t e r a l i n t e r p r e t a t i o n o f t h e s e c t i o n and h e l d 

t h a t l i f e i n s u r a n c e p o l i c i e s were e x c l u d e d . In Lawr e n c e v Lawrence''" 0, 

however, t h e C o u r t o f A p p e a l h e l d t h a t t h e husband's i n s u r a n c e p o l i c i e s 

were m a t r i m o n i a l , a s s e t s . The c o u r t d i d not r e f e r t o s . 4 ( l ) (c) t o p r o v i d e 

some c l a r i f i c a t i o n , c o n c e n t r a t i n g i n s t e a d on t h e f a c t t h a t " . . . e n t i t l e m e n t s 

to i n s u r a n c e b e n e f i t s ... would not f a l l w i t h i n t h e d e f i n i t i o n o f 

b u s i n e s s a s s e t s c o n t a i n e d i n the A c t . They are not p r i m a r i l y h e l d f o r 

the p u r p o s e o f p r o d u c i n g income o r p r o f i t . They a r e i n r e a l i t y schemes 

f o r s a v i n g w hich d i v e r t p r e s e n t income t o f u t u r e use i n t i m e o f p e r i l 

or when t h e a b i l i t y t o e a r n income has p a s s e d . . " " ^ . By i m p l i c a t i o n t h e 
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Lawrerice d e c i s i o n has r e s t r i c t e d the. e x c l u s i o n i n s . 4 ( l ) ( c ) t o money 

p a i d o r p a y a b l e i n r e s p e c t o f o t h e r k i n d s of i n s u r a n c e , such as 

a c c i d e n t i n s u r a n c e . Whether a c o n t r a r y d e c i s i o n w o u l d be r e a c h e d on. a 

c l o s e r e x a m i n a t i o n o f s . 4 ( l ) ( c ) has y e t t o be se e n . 

P e r s o n a l e f f e c t s ' S-. 4 (1) ( d) . 

I t i s n o t c l e a r how wide an i n t e r p r e t a t i o n w i l l be g i v e n t o 

t h i s s e c t i o n . F o r example, w i l l e x p e n s i v e j e w e l l e r y and f u r s always be 

r e g a r d e d as f a l l i n g w i t h i n t h e e x c l u s i o n ? I f s o , t h e r e i s a danger o f 

funds b e i n g p u t be y o n d t h e r e a c h o f t h e c o u r t s . The f a c t t h a t s . 4 ( l ) (d) 

r e f e r s t o t h e " r e a s o n a b l e p e r s o n a l e f f e c t s o f one s p o u s e " , however, 

s u g g e s t s t h a t t h e r e may be l i m i t s i mposed i n t h i s r e g a r d . 

The o n l y i n s t a n c e i n w h i c h the s e c t i o n has been employed t o da t e 
12 

i s t h a t o f Lawrence v Lawrence. In t h e t r i a l c o u r t M o r r i s o n J . 

a p p a r e n t l y t r e a t e d a c a r u s e d by t h e w i f e f o r b u s i n e s s p u r p o s e s as 

p a r t o f h e r r e a s o n a b l e p e r s o n a l e f f e c t s . The C o u r t o f A p p e a l , however, 

t r e a t e d t h e c a r as i f i t were a b u s i n e s s a s s e t . The a p p r o a c h o f t h e 

C o u r t o f A p p e a l may cause u n f a i r n e s s i n some i n s t a n c e s . F o r example, i f 

a husband has an e x p e n s i v e c a r w h i c h he uses f o r work and t h e w i f e an 

o l d e r c a r w h i c h she uses f o r f a m i l y p u r p o s e s , the husband c o u l d c l a i m 

an e x c l u s i o n f o r h i s c a r and t h e n c l a i m a h a l f i n t e r e s t i n h i s w i f e ' s 

v e h i c l e . I t i s i n t e r e s t i n g t o note t h e O n t a r i o a p p r o a c h t o t h i s t y p e 
13 

s i t u a t i o n . In Coburn. v Coburn b o t h c a r s were h e l d t o be f a m i l y a s s e t s 
14 

under t h e O n t a r i o s t a t u t e and t h u s e q u a l l y s h a r e a b l e . 

P r o p e r t y e x c e p t e d under a m a r r i a g e c o n t r a c t or s e p a r a t i o n agreement -
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S . 4 ( 1 ) ( f ) . 

1.5 In Mas on. v Mason t h e C o u r t o f A p p e a l a f f i r m e d t h a t n o t e v e r y 

agreement:.' w i l l be s u f f i c i e n t t o s a t i s f y t h i s head. In t h i s i n s t a n c e 

t h e w i f e had s i g n e d a s e p a r a t i o n agreement i n 1978, d r a f t e d by h e r 

husband's s o l i c i t o r and w i t h o u t any i n d e p e n d e n t l e g a l a d v i c e , under 

which she gave up a l l c l a i m s a g a i n s t h e r husband i n r e t u r n f o r #5,000. 

A p l e a o f non e s t f a c t u m was a c c e p t e d w i t h r e s p e c t t o the s e p a r a t i o n 

agreement and t h e m a t r i m o n i a l a s s e t s were d i v i d e d e q u a l l y . 

I t r e m a i n s t o be seen how s t r i c t t h e c o u r t s w i l l be i n t h e i r 

i n t e r p r e t a t i o n o f what c o n s t i t u t e s a m a r r i a g e c o n t r a c t o r s e p a r a t i o n 
16 

agreement. In t h e B r i t i s h C o l u m b i a case o f Worobie f f v Worob i e f f t h e 

p e t i t i o n e r w i f e had g i v e n h e r s h a r e o f t h e m a t r i m o n i a l home t o h e r 

husband on s e p a r a t i o n by w r i t t e n agreement. T a y l o r J . n e v e r t h e l e s s . 

h e l d t h a t she had n o t l o s t h e r i n t e r e s t i n t h e home on t h e gr o u n d s 

t h a t n o t h i n g s h o r t o f a s e p a r a t i o n agreement i n w r i t i n g would s u f f i c e 

t o remove a f o r m e r m a t r i m o n i a l a s s e t from the p u r v i e w o f t h e A c t . 

Whether t h e Nova S c o t i a c o u r t s w o u l d r e a c h a s i m i l a r c o n c l u s i o n on 

t h e s e f a c t s i s n o t y e t c l e a r . 

P r o p e r t y a c q u i r e d a f t e r s e p a r a t i o n - S.4 (1) ( g) . 

The e x c l u s i o n o f t h e s e a s s e t s s p e a k s f o r i t s e l f and i s a l o g i c a l 

c o r o l l a r y t o t h e d e f i n i t i o n o f m a t r i m o n i a l a s s e t s as p r o p e r t y 1 a c q u i r e d 

b e f o r e o r d u r i n g m a r r i a g e . I t seems t h a t even where t h e p o s t - s e p a r a t i o n 

p r o p e r t y i s a c q u i r e d w i t h t h e p r o c e e d s o f m a t r i m o n i a l a s s e t s , i t w i l l 

s t i l l be e x c l u d e d , a t l e a s t where t h e p o s t - s e p a r a t i o n p r o p e r t y c o n s t i t u t e s 
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a b u s i n e s s a s s e t . In A r c h i b a l d v A r c h i b a l d . H a l l e t t J . e x p l a i n e d : 

From a p r a c t i c a l p o i n t o f vie w , t h e c o u r t can o n l y v a l u e and 
c l a s s i f y t h e p r o p e r t y o f t h e s p o u s e s as b e i n g w i t h i n t h e 
d e f i n i t i o n o f m a t r i m o n i a l a s s e t s o r n o t as o f the d a t e o f t h e 
h e a r i n g o f the a p p l i c a t i o n . ' However, i f a s p o u s e , between t h e 
f i l i n g o f the p e t i t i o n f o r d i v o r c e and t h e da t e o f t h e 
h e a r i n g o f t h e d i v o r c e p e t i t i o n and t h e a p p l i c a t i o n f o r a 
d i v i s i o n o f p r o p e r t y , were t o c o n v e r t what w o u l d have been 
m a t r i m o n i a l a s s e t s i n t o b u s i n e s s a s s e t s , t h a t would be a f a c t o r 
t o t a k e i n t o c o n s i d e r a t i o n i n a s s e s s i n g w hether o r not t o make 
an o r d e r under s e c t i o n 13 o f the A c t as the date and manner o f 
the a c q u i s i t i o n of the a s s e t s i s a r e l e v a n t c o n s i d e r a t i o n i n 
a s s e s s i n g w h e t h e r an o r d e r s h o u l d be made under s e c t i o n 13. 

S e c t i o n 13 g i v e s a ' c o u r t power t o make an u n e q u a l d i v i s i o n o f 

m a t r i m o n i a l a s s e t s o r t o d i v i d e a s s e t s t h a t a r e not m a t r i m o n i a l a s s e t s 

i n a p p r o p r i a t e c i r c u m s t a n c e s . 

P r e s u m a b l y t h i s r e a s o n i n g w o u l d a l s o a p p l y t o p o s t - s e p a r a t i o n 

p r o p e r t y t h a t i s n o t a b u s i n e s s a s s e t . As the c o u r t can i n any e v e n t a c t 

under, s.13, the e x c l u s i o n i s n o t v e r y i m p o r t a n t i n t h e s e ' c i r c u m s t a n c e s . 

W h i l e a s s e t s a c q u i r e d a f t e r s e p a r a t i o n a r e e x c l u d e d from t h e 

d e f i n i t i o n o f m a t r i m o n i a l a s s e t s under s . 4 ( l ) ( g ) , an i n c r e a s e i n v a l u e 
19 

o f e x i s t i n g a s s e t s i s n o t . In Mas on v Mason t h e C o u r t o f A p p e a l i n c l u d e d 

i n i t s c a l c u l a t i o n s n o t m e r e l y an i n c r e a s e i n v a l u e s i n c e s e p a r a t i o n , b u t 

a l s o an i n c r e a s e between t h e i n s t i t u t i o n o f p r o c e e d i n g s and t r i a l . 

B us i n e s s as s e t's '-' S .4 (1) ( e ) . 

" B u s i n e s s a s s e t s " a r e d e f i n e d i n s.2(a) as f o l l o w s ; 

" B u s i n e s s a s s e t s " means r e a l o r p e r s o n a l p r o p e r t y u s e d o r 
h.eld f o r o r i n c o n n e c t i o n w i t h a c o m m e r c i a l , b u s i n e s s , 
i n v e s t m e n t o r o t h e r income o r p r o f i t - p r o d u c i n g purpose-, b u t 
does not i n c l u d e money i n an a c c o u n t w i t h a c h a r t e r e d bank, 
s a v i n g s o f f i c e , l o a n company, c r e d i t u n i o n , t r u s t company o r 
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s i m i l a r i n s t i t u t i o n where t h e .account i s o r d i n a r i l y , u s e d f o r 
s h e l t e r o r t r a n s p o r t a t i o n o r f o r h o u s e h o l d , e d u c a t i o n a l , 
r e c r e a t i o n a l , s o c i a l o r a e s t h e t i c p u r p o s e s . 

The most i m p o r t a n t a s p e c t o f t h i s d e f i n i t i o n i s t h e e l e m e n t o f 

" u se". I f p r o p e r t y i s u s e d f o r a s p e c i f i e d b u s i n e s s p u r p o s e i t w i l l n o t 

f a l l w i t h i n t h e d e f i n i t i o n o f " m a t r i m o n i a l a s s e t s " . 

20 
In Lawren ce v Lawren ce H a r t J.A. made some g e n e r a l comments 

about the d i s t i n c t i o n between m a t r i m o n i a l a s s e t s and b u s i n e s s a s s e t s 
21 

and a d v a n c e d a somewhat i m p r a c t i c a l d e f i n i t i o n . He n o t e d : 

I t seems t o me t h e r e f o r e t h a t the o n l y a s s e t s t h a t s h o u l d be 
c l a s s i f i e d as b u s i n e s s a s s e t s are. ones t h a t a r e p u r p o s e l y h e l d 
o r u s e d f o r t h e p r o d u c t i o n o f income o r p r o f i t . Thus an 
a p a r t m e n t house w o u l d be a b u s i n e s s a s s e t , whereas a p i e c e o f 
l a n d h e l d i n the'-hope o f g a i n w o u l d be a m a t r i m o n i a l a s s e t . A 
c a r u s e d i n b u s i n e s s would be a b u s i n e s s a s s e t and a c a r used 
f o r f a m i l y p u r p o s e s would be a m a t r i m o n i a l a s s e t . Money 
i n v e s t e d i n s a v i n g s c e r t i f i c a t e s , s t o c k s o r bonds w o u l d be 
b u s i n e s s whereas money r e s t i n g i n c u r r e n t a c c o u n t s o r a c c o u n t s 
used' f o r h o u s e h o l d p u r p o s e s would be m a t r i m o n i a l . Works o f 
a r t w ould be m a t r i m o n i a l whereas an o p e r a t i n g ..farm would be 
a b u s i n e s s a s s e t . ' I t i s n o t enough t o say t h a t some g a i n o r 
b e n e f i t may a c c r u e i n t h e f u t u r e from th e a s s e t , b u t r a t h e r 
i t must be s a i d t h a t i t i s w o r k i n g i n a c o m m e r c i a l , b u s i n e s s o r 
i n v e s t m e n t way f o r t h e p r o d u c t i o n o f income or p r o f i t . 

T h e r e are a number o f d i f f i c u l t i e s w i t h t h i s t e s t . F o r example, 

i t i s n o t c l e a r why l a n d h e l d f o r r e s a l e i s n o t h e l d f o r p r o f i t w i t h i n 

t h e w o r d i n g o f s . 2 ( a ) . F u r t h e r m o r e th e t e s t w ould seem t o c l a s s i f y as 

b u s i n e s s a s s e t s even t h e s m a l l e s t s h a r e h o l d i n g s d i r e c t l y b o u ght by a 

s m a l l i n v e s t o r as t h e o n l y f a m i l y s a v i n g s . The b r o a d i n c l u s i o n o f a r t 

as a m a t r i m o n i a l a s s e t w o u l d mean t h a t i f a r t i s p u r c h a s e d as a hedge 

a g a i n s t i n f l a t i o n and k e p t i n a b u s i n e s s o f f i c e or bank v a u l t i t 

w o u l d be a m a t r i m o n i a l a s s e t . The more l o g i c a l a p p r o a c h would be t o 

c l a s s i f y i t as a b u s i n e s s a s s e t . F i n a l l y , t r e a t i n g a c a r u s e d f o r 
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b u s i n e s s p u r p o s e s a u t o m a t i c a l l y as a b u s i n e s s a s s e t c a n , as a l r e a d y 

n o t e d , c r e a t e u n f a i r n e s s where t h e ' h u s b a n d has an e x p e n s i v e c a r he 

uses f o r work and t h e w i f e an o l d e r , c a r w h i c h i s u s e d f o r f a m i l y 

p u r p o s e s . The Lawrence a p p r o a c h w o u l d a l l o w t h e husband t o keep t h e 

f u l l v a l u e o f h i s c a r and c l a i m h a l f t h e v a l u e o f h i s w i f e ' s c a r . 

H a r t J.A. 's comments i n Lawrence on t h i s m a t t e r were s t r i c t l y 

o b i t e r • d i e t a and t h e r e f o r e a r e n o t b i n d i n g on t h e l o w e r c o u r t s . They 

a r e , however, l i k e l y t o b e a r much w e i g h t i n any. p r o c e e d i n g i n v o l v i n g a 

d i s t i n c t i o n between m a t r i m o n i a l a s s e t s and b u s i n e s s a s s e t s . T h e r e have 

been no r e p o r t e d c a s e s s i n c e Lawren ce i n w h i c h t h e views o f t h e C o u r t 

o f A p p e a l i n t h i s a r e a have been f u r t h e r examined. P e n d i n g such 

e x a m i n a t i o n , i t may be h e l p f u l t o n o t e w h i c h p r o p e r t i e s have been 

c l a s s i f i e d by t h e c o u r t s as f a l l i n g w i t h i n the d e f i n i t i o n o f b u s i n e s s 

a s s e t s . 

Much o f t h e l i t i g a t i o n on t h e q u e s t i o n o f b u s i n e s s a s s e t s h a s ; 

c o n c e n t r a t e d on w h e t h e r R e g i s t e r e d R e t i r e m e n t S a v i n g s P l a n s (R.R.S.P.s) 

and o t h e r t y p e s o f p e n s i o n f a l l i n t o t h i s c a t e g o r y . I t i s a r g u a b l e 

t h a t such a s s e t s f a l l w i t h i n s . 4 ( l ) (e) b e c a u s e t h e y are i n v e s t m e n t s 

w h i c h have n o t y e t been u s e d f o r f a m i l y p u r p o s e s s p e c i f i e d i n t h e 

e x c e p t i o n t o s . 2 ( a ) , a l t h o u g h t h e r e may be some i n t e n t i o n so t o use 

them i n t h e f u t u r e . I n i t i a l c a s e s seemed t o approve t h i s a p p r o a c h . In 
22 

Harwood v Thomas , f o r example, M o r r i s o n J . h e l d t h a t t h e husband's 

employment p e n s i o n was a b u s i n e s s a s s e t . H a l l e t t J . e x p l a i n e d h i s 
23 

r e a s o n s f o r r e a c h i n g a s i m i l a r c o n c l u s i o n i n Ryan v Ryan as f o l l o w s : 
I am o f t h e o p i n i o n t h a t a r i g h t t o a p e n s i o n a r i s e s u nder a 
c o n t r a c t o f employment and i s p a y a b l e a t a f u t u r e time. . 

• thie^re f o r e , : altho'ugh'' o f j.val ue;.-.and an a s s e t - i n / t h e popular..'.-
s e n s e , t h e r i g h t t o a p e n s i o n i s not a m a t r i m o n i a l a s s e t w i t h i n 
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t h e meaning o f s e c t i o n 4 o f t h e A c t b e c a u s e i t i s m e r e l y a 
c o n t r a c t u a l r i g h t t h a t can be e n f o r c e d o n l y a f t e r t h e employee 
has f u l f i l l e d h i s p a r t o f t h e b a r g a i n ( i . e . , w o r k i n g t o age 
s i x t y f i v e ) ; i t i s n o t a r i g h t t o p r o p e r t y t h a t has been 
a c q u i r e d .before s e p a r a t i o n , n o r does i t e x i s t as a p r o p e r t y 
i n t e r e s t a t the d a t e o f the. d i v o r c e . 

T h e r e was some s u g g e s t i o n t h a t the s o u r c e from w h i c h a p e n s i o n 
24 

came might have.some b e a r i n g on i t s c l a s s i f i c a t i o n . In Covey v Covey 

H a l l e t t J . f o u n d t h a t R.R.S.P. funds p u r c h a s e d out o f a common 

h o u s e h o l d f u n d were m a t r i m o n i a l a s s e t s as t h e y were p u r c h a s e d from a 

common p o o l o f money t o w h i c h b o t h s p o u s e s c o n t r i b u t e d . In A r c h i b a l d v 
25 

A r c h i b a l d , however, he r e t r a c t e d t h i s i d e a , n o t i n g : 
In Covey v Covey... I c l a s s i f i e d as a m a t r i m o n i a l a s s e t a 
R e g i s t e r e d R e t i r e m e n t S a v i n g s P l a n i n v e s t m e n t p u r c h a s e d i n t h e 
name o f t h e h u s band o u t i o f a p o o l o f funds c o n t r i b u t e d t o by 
b o t h s p o u s e s . R e g i s t e r e d R e t i r e m e n t - S a v i n g s P l a n s a r e i n t h e 
n a t u r e o f an i n v e s t m e n t . On r e f l e c t i o n , i t would have been 
b e t t e r i n t h a t case i f I had c a t e g o r i z e d t h e i n v e s t m e n t as a 
b u s i n e s s a s s e t r a t h e r t h a n a m a t r i m o n i a l a s s e t . The n a t u r e 
o f t h e a s s e t i s t h e g o v e r n i n g c o n s i d e r a t i o n ; t h e f a c t t h a t the 
was a r e s l u t i n g t r u s t i n f a v o u r o f the w i f e does n o t change 
the n a t u r e o f t h e a s s e t . 

been thrown i n t o doubt by Lawrence v 

o f A p p e a l h e l d t h a t a p r o f e s s o r whose 

p e n s i o n c o n t r i b u t i o n s were n o t t r a n s f e r r a b l e from a Nova S c o t i a 

U n i v e r s i t y i n t o t h e scheme a t h i s new u n i v e r s i t y were m a t r i m o n i a l 
27 

a s s e t s . H a r t J.A. d e c l a r e d : 

These c a s e s have now 
26 

Lawren ce , where the C o u r t 

In my o p i n i o n e n t i t l e m e n t s t o i n s u r a n c e , p e n s i o n s and o t h e r 
s i m i l a r b e n e f i t s p u r s u a n t t o c o n t r a c t u a l a r r a n g e m e n t s w i l l 
n o t f a l l w i t h i n t h e d e f i n i t i o n o f b u s i n e s s a s s e t s c o n t a i n e d i n 
t h e A c t . They a r e n o t p r i m a r i l y h e l d f o r the p u r p o s e o f 
p r o d u c i n g income o r p r o f i t . They a r e i n r r e a l i t y schemes f o r 
s a v i n g s which, d i v e r t p r e s e n t income t o f u t u r e use i n t i m e s o f 
p e r i l o r when the a b i l i t y t o e a r n income has p a s s e d . 

Nor w o u l d schemes such as r e g i s t e r e d r e t i r e m e n t s a v i n g s p l a n s 
be b u s i n e s s a s s e t s under t h e A c t . Then th e p r i m a r y p u r p o s e i s 
t o save f u n d s and l e s s e n t h e income t a x w h i c h w o u l d o t h e r w i s e 
be p a y a b l e on the f u n d s . 
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H a r t J.A. d i d concede t h a t i n c e r t a i n c i r c u m s t a n c e s an R.R.S.P. o r 

p e n s i o n might be a b u s i n e s s a s s e t , , a l t h o u g h he d i d n o t s p e c i f y what 

t y p e o f c i r c u m s t a n c e s he had i n mind. I t has been s u g g e s t e d t h a t a 

p o s s i b l e example m i g h t be where b u s i n e s s p a r t n e r s make p r o v i s i o n f o r 
28 . . . •• , . 28a one a n o t h e r . I t i s i n t e r e s t i n g t o n o t e t h a t i n Bedgood v Bedgood 

Rogers J . , w h i l e f o l l o w i n g Lawrence i n h o l d i n g t h a t a p e n s i o n and 

R.R.S.P. were m a t r i m o n i a l a s s e t s , n e v e r t h e l e s s f e l t t h a t t h e y were 

b e t t e r l e f t w i t h t h e husband and c o n s i d e r e d i n an u n e q u a l d i v i s i o n o f 

the o t h e r m a t r i m o n i a l a s s e t s . T h i s a p p r o a c h may p r o v i d e an a l t e r n a t i v e 

to c o u r t s which were c l e a r l y c o n c e r n e d about the d i f f i c u l t y o f d i v i d i n g 

p e n s i o n s . The a l t e r n a t i v e w i l l o b v i o u s l y n o t work, however, where t h e r e 

are i n s u f f i c i e n t o t h e r a s s e t s a v a i l a b l e f o r d i v i s i o n . 

In o t h e r i n s t a n c e s t h e c o u r t s have had l e s s d i f f i c u l t y i n 

c l a s s i f y i n g a s s e t s as b u s i n e s s p r o p e r t y . S t o c k s and bonds ar e g e n e r a l l y 

h e l d t o be b u s i n e s s a s s e t s as t h e y a r e u s u a l l y h e l d f o r i n v e s t m e n t 
29 

p u r p o s e s . So i n McLean v McLe an c e r t a i n s t o c k and Canada S a v i n g s Bonds 

were h e l d t o be b u s i n e s s a s s e t s f o r t h i s r e a s o n . S i m i l a r l y i n Mason v 
30 

Mason the c o u r t h e l d t h a t bonds and s e c u r i t i e s owned by t h e husband 

and t o t a l l i n g #92,000 i n v a l u e s h o u l d have been c l a s s i f i e d as b u s i n e s s 

a s s e t s a t t r i a l . In f a c t the C o u r t o f A p p e a l i n Lawrence v 'L'a'wr'e'nce 3-1 

s u g g e s t e d t h a t s t o c k s and s h a r e s would always be b u s i n e s s a s s e t s . I t 

has a l r e a d y been s u b m i t t e d t h a t t h i s s w e e p i n g i n c l u s i o n o f a l l s t o c k s 

and s h a r e s may be i n a p p r o p r i a t e i n t h e case o f a s m a l l i n v e s t o r who 

p u r c h a s e s s h a r e s as the s o l e f a m i l y s a v i n g s . T h e r e i s no r e p o r t e d 

i n s t a n c e as y e t i n which s u c h f a c t s have a r i s e n . I t i s a r g u a b l e , 

however, t h a t i n such, c i r c u m s t a n c e s the s h a r e s a r e n o t h e l d f o r i n v e s t m e n t 

p u r p o s e s b u t are 'schemes' f o r s a v i n g s which d i v e r t p r e s e n t income t o 



-163-

f u t u r e use i n t i m e o f p e r i l or when the a b i l i t y t o e a r n income has 

p a s s e d " . They would then,, under the: .Lawrence l i n e o f r e a s o n i n g , 

q u a l i f y as m a t r i m o n i a l a s s e t s . 

No o t h e r t y p e s o f a s s e t s have been d i s c u s s e d i n s . 4 ( l ) ( e ) t y p e 

a rguments. I t has y e t to' be s e e n , a c c o r d i n g l y , how the s u g g e s t e d 

d i s t i n c t i o n between m a t r i m o n i a l and b u s i n e s s a s s e t s o u t l i n e d i n 

Lawrence v Lawrence w i l l be i n t e r p r e t e d by t h e l o w e r c o u r t s . 

C o n t r i b u t i o n s 

Even where p r o p e r t y has been f o u n d t o be a b u s i n e s s a s s e t , t h e 

non-owning spouse may n e v e r t h e l e s s be e n t i t l e d t o some i n t e r e s t i n i t . 

S e c t i o n 18 o f t h e M a t r i m o n i a l P r o p e r t y . A c t p r o v i d e s as f o l l o w s : 

Where one spouse has c o n t r i b u t e d work, money o r money's worth 
i n r e s p e c t o f the a c q u i s i t i o n , management, m a i n t e n a n c e , 
o p e r a t i o n or improvement o f a b u s i n e s s a s s e t o f t h e o t h e r s p o u s e , 
the c o n t r i b u t i n g spouse may a p p l y t o the c o u r t and t h e c o u r t 

. s h a l l by o r d e r 

(a) d i r e c t the o t h e r spouse t o pay such an amount on s u c h terms 
and c o n d i t i o n s as t h e c o u r t o r d e r s t o compensate the 
c o n t r i b u t i n g spouse t h e r e f o r ; or 

(b) award a s h a r e o f the i n t e r e s t o f t h e o t h e r s p o u s e i n the 
b u s i n e s s a s s e t t o the c o n t r i b u t i n g spouse i n - a c c o r d a n c e w i t h 
the c o n t r i b u t i o n ; 

and the c o u r t s h a l l d e t e r m i n e and a s s e s s t h e c o n t r i b u t i o n 
w i t h o u t r e g a r d t o the r e l a t i o n s h i p o f husband and w i f e o r the 
f a c t t h a t the a c t s c o n s t i t u t i n g the c o n t r i b u t i o n a r e t h o s e o f 
a r e a s o n a b l e spouse o f t h a t sex i n t h e c i r c u m s t a n c e s . 

R e p o r t e d c a s e s t o date i n d i c a t e t h a t the c o u r t s w i l l r e q u i r e 

some d i r e c t c o n n e c t i o n between a w i f e ' s c o n t r i b u t i o n and t h e husband's 

b u s i n e s s a s s e t s b e f o r e t h e y w i l l a l l o w h e r t o s h a r e i n t h o s e a s s e t s . I n 

t h i s r e s p e c t t h e c o u r t s have f o l l o w e d t h e a p p r o a c h o f t h e O n t a r i o c a s e s . 
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32 
I n d e e d i n A r c h i b a l d v A r c h i b a l d H a l l e t t J . r e l i e d on two O n t a r i o c a s e s , 

3 3 34 Bregman-.v Bregman and Page v Page , t o e s t a b l i s h the. r u l e t h a t i n 

o r d e r f o r a spouse t o c l a i m any i n t e r e s t i n b u s i n e s s a s s e t s : under s.18 

o f t h e M a t r i m o n i a l P r o p e r t y A c t , the c o n t r i b u t i o n has t o be d i r e c t and 

s i g n i f i c a n t . A w i f e was n o t e n t i t l e d t o an o r d e r s i m p l y b e c a u s e she had 

been a z e a l o u s w i f e and mother, t h u s f r e e i n g h e r husband t o a c q u i r e ' 

a s s e t s ; t h e r e had to be a s i g n i f i c a n t c o n t r i b u t i o n t o t h e b u s i n e s s . T h i s 
35 

a p p r o a c h was a l s o f o l l o w e d i n B a x t e r v B a x t e r 

Where t h e r e i s e v i d e n c e o f a d i r e c t c o n t r i b u t i o n the f a c t t h a t 

t h e non-owning s p o u s e was p a i d a r e a s o n a b l e s a l a r y as c o m p e n s a t i o n 

does n o t a p p e a r t o a f f e c t a c l a i m under s.18. In Harwood v Thomas , 

f o r example, M o r r i s o n J . awarded a s.18 i n t e r e s t t o t h e non-owning 

spouse who had worked f o r t h e b u s i n e s s as s e c r e t a r y - t r e a s u r e r and 

b o o k k e e p e r and r e c e i v e d an i n t e r m i t t e n t s a l a r y f o r h e r e f f o r t s . In 
37 

Mason v Mason t h e w i f e had worked as b o o k k e e p e r and p a c k e r f o r h e r 

husband's b u s i n e s s and r e c e i v e d r e g u l a r r e m u n e r a t i o n f o r h e r p a r t . She 

was n e v e r t h e l e s s awarded c o m p e n s a t i o n under s.18. 

I t has not y e t been e s t a b l i s h e d how s u b s t a n t i a l a c o n t r i b u t i o n 

must be made t o a b u s i n e s s by t h e non-owning spouse i n o r d e r f o r i t t o 

f a l l w i t h i n s.18. F o r example, i f a husband e s t a b l i s h e s a b u s i n e s s he 

w i l l o f t e n be r e q u i r e d by h i s b o r r o w i n g company t o p r o v i d e b o t h p r i m e 

s e c u r i t y and c o l l a t e r a l s e c u r i t y . The l a t t e r o f t e n t a k e s the form o f a 

c o l l a t e r a l mortgage on t h e f a m i l y home. In s u c h an i n s t a n c e would the 

husband's spouse be r e g a r d e d as making a s.18 c o n t r i b u t i o n by v i r t u e 
2 8 

of s i g n i n g t h e mortgage? In the O n t a r i o case o f D z i e d i c v D z i e d i c i t 

was s u g g e s t e d t h a t i n such a case the spouse h a s , by p e r m i t t i n g t h e 
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r e s i d e n c e t o be m o r t g a g e d f o r b u s i n e s s p u r p o s e s , c o n t r i b u t i n g money o r 

money's worth- t o t h e company and i s t h e r e b y e n t i t l e d t o an i n t e r e s t 

i n the- company. S i n c e t h e Nova S c o t i a c o u r t s a p p e a r t o be f o l l o w i n g t h e 

O n t a r i o a p p r o a c h i n t h i s a r e a i t i s p o s s i b l e t h a t t h e y would f o l l o w a 

s i m i 1 a r l i n e . 

The Nova S c o t i a c o u r t s have t o date been r e l u c t a n t t o award a 

s h a r e i n b u s i n e s s a s s e t s under s.18 even where an a p p r o p r i a t e c o n t r i b u t i o n 

has been p r o v e n . The p r e f e r r e d a p p r o a c h i n t h i s r e g a r d has been t o 

award an u n e q u a l d i v i s i o n o f t h e m a t r i m o n i a l a s s e t s r a t h e r t h a n 

i n t e r f e r e i n t h e b u s i n e s s o f t h e owner s p o u s e . The a t t i t u d e o f t h e 

c o u r t s i n t h i s r e g a r d can p r o b a b l y be a t t r i b u t e d t o t h e f e e l i n g s 

e x p r e s s e d by H a l l e t t J . i n r e l a t i o n t o s.13 d i s t r i b u t i o n s o f b u s i n e s s 
39 

a s s e t s . The i s s u e a r o s e i n Ryan v Ryan, where he e x p l a i n e d : 

G e n e r a l l y i n making an award under s.13 (and t h e same 
o b v i o u s l y a p p l i e s to awards made under s.18) the c o u r t w i l l 
d i v i d e m a t r i m o n i a l a s s e t s u n e q u a l l y r a t h e r t h a n d i v i d e b u s i n e s s 
a s s e t s b e c a u s e o f t h e d i s r u p t i v e e f f e c t an e n f o r c e d t r a n s f e r 
o f c e r t a i n b u s i n e s s a s s e t s w o u l d l i k e l y have and, s e c o n d l y , 
t h e r e a r e l i k e l y t o be more income t a x c o n s e q u e n c e s r e l a t i n g t o 
a t r a n s f e r o f a b u s i n e s s a s s e t as o p p o s e d t o t h e t r a n s f e r o f a 
m a t r i m o n i a l a s s e t . 

These were t h e c o n s i d e r a t i o n s which prompted M o r r i s o n J . t o 
40 

o r d e r an u n e q u a l d i v i s i o n o f m a t r i m o n i a l a s s e t s i n B a x t e r v B a x t e r 

r a t h e r t h a n g r a n t t h e w i f e a s h a r e i n t h e husband's farmimg o p e r a t i o n . 

He n o t e d t h a t t o award t h e w i f e an i n t e r e s t i n t h e b u s i n e s s a s s e t i n 

t h i s i n s t a n c e w o u l d o n l y r e s u l t i n t h e d i s s o l u t i o n o f t h e b u s i n e s s , t h a t 

i s , t h e farm, i n i t s e n t i r e t y . 

S e c t i o n 13 o f t h e A c t i s a l s o r e l e v a n t t o b u s i n e s s a s s e t s . I t 

p r o v i d e s , i n t e r a l i a , t h a t 
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The c o u r t may make a d i v i s i o n o f p r o p e r t y t h a t i s n o t a 
m a t r i m o n i a l a s s e t where the: c o u r t i s s a t i s f i e d t h a t t h e 
d i v i s i o n o f m a t r i m o n i a l a s s e t s i n e q u a l s h a r e s would be u n f a i r 
o r u n r e a s o n a b l e t a k i n g i n t o a c c o u n t t h e f o l l o w i n g f a c t o r s : 

(f) t h e e f f e c t o f the a s s u m p t i o n by one spouse o f any h o u s e 
k e e p i n g , c h i l d c a r e o r o t h e r d o m e s t i c r e s p o n s i b i l i t i e s f o r 
t h e f a m i l y on t h e a b i l i t y o f t h e o t h e r spouse t o a c q u i r e , 
manage, o p e r a t e o r improve a b u s i n e s s a s s e t ; 

(g) t h e c o n t r i b u t i o n by one spouse t o t h e e d u c a t i o n o r 
c a r e e r p o t e n t i a l o f t h e o t h e r s p o u s e ; 

( i ) the c o n t r i b u t i o n made by ea c h spouse t o t h e m a r r i a g e 
and t o t h e w e l f a r e o f t h e f a m i l y , i n c l u d i n g any c o n t r i b u t i o n 
made as a homemaker o r p a r e n t . 

I t i s a p p a r e n t from the case o f Ryan v Ryan t h a t , i n t h e words 

o f H a l l e t t J . , " a mere d i s p a r i t y i n t h e n e t wo r t h o f t h e s p o u s e s i s , 

i n i t s e l f , an i n s u f f i c i e n t r e a s o n t o make a s . 1 3 award". 

H a l l e t t J . a l s o made i t c l e a r i n Ryan v Ryan t h a t a m a r g i n a l l y 

g r e a t e r c o n t r i b u t i o n t o the m a r r i a g e by one o f t h e s p o u s e s i s n o t 

s u f f i c i e n t t o j u s t i f y an u n e q u a l d i v i s i o n o f m a t r i m o n i a l a s s e t s by 

way o f s.13 ( i ) . 

The b u r d e n o f p r o o f i n t h e s e c a s e s t o show u n f a i r n e s s has been 
42 

h e l d t o be on'.,the spouse so a l l e g i n g . T h e r e have been no r e p o r t e d 

c a s e s t o d a t e i n w h i c h an award o f a s h a r e i n b u s i n e s s a s s e t s has 

been made under s.13, p r e s u m a b l y f o r t h e r e a s o n s s t a t e d by H a l l e t t J . 

i n Ryan v Ry an, above. The degr e e o f c o n t r i b u t i o n r e q u i r e d under s.13, 
however, seems l e s s t h a n t h a t r e q u i r e d under s.18. In A r c h i b a l d v 

4 3 

A r c h i b a l d , f o r example, t h e w i f e was awarded an e x t r a $120,000 o v e r 

and above the e q u a l d i s t r i b u t i o n o f t h e m a t r i m o n i a l a s s e t s on t h e b a s i s 

o f h e r h o u s e k e e p i n g and c h i l d c a r e r e s p o n s i b i l i t i e s , a l t h o u g h h e r c l a i m 
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under s.18 f a i l e d . 

C h a n g i n g c h a r a c t e r o f a s s e t s . 

I t a p p e a r s from d e c i d e d c a s e s t h a t a s s e t s a r e c l a s s i f i e d by t h e 

r e x i s t i n g s t a t e , w i t h o u t any 

e x p l a i n e d i n A r c h i b a l d v 

. . . In my o p i n i o n , t h e s o u r c e from w h i c h p r o p e r t y i s a c q u i r e d 
i s o n l y r e l e v a n t i n c l a s s i f y i n g p r o p e r t y as a m a t r i m o n i a l 
a s s e t o r n o t i f t h e p r o p e r t y i s s p e c i f i c a l l y e x c e p t e d from 
t h e d e f i n i t i o n o f m a t r i m o n i a l a s s e t s ( f o r example, i n h e r i t a n c e s , 
s e c t i o n 4(1) ( a ) ) . The f a c t t h a t bus i n e s s a s s e t s ( f o r example, 
s t o c k s and bonds) may have been a c q u i r e d by t h e h u s b and from 
e a r n i n g s which w o u l d o t h e r w i s e have been a v a i l a b l e f o r f a m i l y 
p u r p o s e s does n o t make s t o c k s and bonds " m a t r i m o n i a l a s s e t s " 
as s t o c k s and bonds a r e c l e a r l y w i t h i n t h e d e f i n i t i o n o f 
b u s i n e s s a s s e t s , b e i n g p r i m a r i l y h e l d f o r income p r o d u c i n g 
p u r p o s e s and t h u s not p r o p e r l y encompassed w i t h i n t h e d e f i n i t i o n 
o f m a t r i m o n i a l p r o p e r t y . L i k e w i s e , i f p r o p e r t y n o t e x c l u d e d 
from t h e d e f i n i t i o n o f m a t r i m o n i a l a s s e t s i s a c q u i r e d from 
funds r e a l i z e d on the s a l e o f a " b u s i n e s s a s s e t " , t h a t f a c t , t h e 
s o u r c e o f the f u n d s , does not c o n v e r t p r o p e r t y t h a t o t h e r w i s e 
w o u l d be c a u g h t by t h e d e f i n i t i o n o f m a t r i m o n i a l a s s e t s i n t o 
a b u s i n e s s a s s e t . In my o p i n i o n , t h e r e i s n o t h i n g ^ i n the 
d e f i n i t i o n o f a b u s i n e s s a s s e t which i n d i c a t e s any i n t e n t i o n 
o f t h e l e g i s l a t u r e t h a t p r o p e r t y , i r r e s p e c t i v e o f i t s n a t u r e 
( f o r example, a y a c h t ) , p u r c h a s e d from f u n d s r e a l i z e d on t h e 
s a l e o f a b u s i n e s s a s s e t s h o u l d t h e r e f o r e be c l a s s i f i e d as a 
b u s i n e s s a s s e t . 

Thus he h e l d i n A r c h i b a l d t h a t a y a c h t b e l o n g i n g t o t h e husband 

was a m a t r i m o n i a l a s s e t , r e j e c t i n g t h e husband's argument t h a t i t 

' s h o u l d be c l a s s i f i e d as a b u s i n e s s a s s e t . The e v i d e n c e e s t a b l i s h e d t h a t 

t h e y a c h t had a t one t i m e been u s e d i n c o n n e c t i o n w i t h t h e h u s band's 

b u s i n e s s , "Ocean Y a c h t " . T h i s b u s i n e s s had been s o l d d u r i n g t h e c o u r s e 

o f t h e m a r r i a g e and s i n c e t h e n the y a c h t had been u s e d f o r p e r s o n a l 

p u r p o s e s . A c c o r d i n g l y i t was, a t the t i m e o f t r i a l , a m a t r i m o n i a l a s s e t . 

c o u r t s a t t h e t i m e of h e a r i n g i n t h e i 
44 

t r a c i n g o f t h e i r source.. . H a l l e t t J . 
45 

A r c h i b a l d : 
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I t has a l r e a d y been n o t e d t h a t where m a t r i m o n i a l , a s s e t s a r e 

s o l d a f t e r s e p a r a t i o n and b u s i n e s s a s s e t s a c q u i r e d i n t h e i r s t e a d , 

t h e c o u r t s w i l l n o t t r a c e t h e p r e - s e p a r a t i o n p r o p e r t y i n t o t h e new 

a s s e t s . Such a c i r c u m s t a n c e c o u l d j u s t i f y t h e making o f a s 1 3 o r d e r . 

A non-owning spouse i n such a c a s e , however, w i l l have no p r i m a f a c i e 

c l a i m to t h e p o s t - s e p a r a t i o n a s s e t s . 
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Th e Matrimon i a 1 Home. 

S e c t i o n 3(1) o f t h e M a t r i mo n'l-ai P r o p e r t y A c t d e f i n e s t h e t e r m 

" m a t r i m o n i a l home" as " t h e d w e l l i n g and r e a l p r o p e r t y o c c u p i e d by a 

p e r s o n and t h a t p e r s o n ' s spouse as t h e i r f a m i l y r e s i d e n c e and i n 

w h i c h e i t h e r o r b o t h o f them have a p r o p e r t y i n t e r e s t o t h e r t h a n a 

l e a s e h o l d i n t e r e s t " . A " d w e l l i n g " i s d e f i n e d i n s.2(a) as i n c l u d i n g a 

h ouse, condominium, c o t t a g e , m o b i l e home, t r a i l e r o r b o a t o c c u p i e d as 

a r e s i d e n c e . I t i s p o s s i b l e f o r spouses t o have more t h a n one m a t r i m o n i a l 
4 7 

home a t one t i m e 

I t i s n o t c l e a r why t h e l e g i s l a t u r e chose t o e x c l u d e l e a s e h o l d 

i n t e r e s t s from t h e d e f i n i t i o n . T h e r e i s o b v i o u s l y a p o s s i b i l i t y i n t h e s e 

c i r c u m s t a n c e s t h a t an o p p u r t u n i t y w i l l be t a k e n t o evade t h e A c t ' s 

p r o v i s i o n s . F o r example, a h u s band may a r r a n g e f o r h i s f a t h e r t o keep 

the f r e e h o l d o f p r e m i s e s and t h e n l e a s e t h e p r o p e r t y . U n f a i r n e s s may 

a r i s e even w i t h o u t d e l i b e r a t e a t t e m p t s o f e v a s i o n . In s u c h a s i t u a t i o n 

i t i s d i f f i c u l t t o see what o p t i o n s a c o u r t w o u l d have t o r e d r e s s t h e 

i m b a l a n c e o f j p r o p e r t y o w n e r s h i p . P o s s i b l y i t c o u l d o r d e r an u n e q u a l 

d i s t r i b u t i o n o f o t h e r a s s e t s under s.13-, though on what grounds i s n o t 
48 

immediately: e v i d e n t . As n o t e d , Ryan v Ryan has v e t o e d t h e i d e a t h a t a 

mere d i s p a r i t y i n t h e n e t worth o f t h e s p o u s e s c o u l d be grounds f o r a 

s.13 award. P o s s i b l y a case c o u l d be made under s . 1 3 ( d ) , b a s e d on t h e 

l e n g t h o f t i m e t h e s p o u s e s have c o h a b i t e d d u r i n g t h e m a r r i a g e , o r under 

s.13(e) - t h e d a t e and manner o f t h e a c q u i s i t i o n o f t h e p r o p e r t y . Where 

t h e r e i s e v i d e n c e o f d e l i b e r a t e e v a s i o n , s. 13 (a) - the. u n r e a s o n a b l e 

i m p o v e r i s h m e n t by e i t h e r spouse o f t h e m a t r i m o n i a l a s s e t s - might be 
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employed. Where t h e r e a r e no a s s e t s o t h e r t h a n t h e l e a s e h o l d m a t r i m o n i a l 

home, t h e n t h e c o u r t s : c o u l d e x e r c i s e t h e i r powers under s.13 t o make 

an o r d e r r e g a r d i n g p r o p e r t y o t h e r t h a n a m a t r i m o n i a l a s s e t . 

What o t h e r " i n t e r e s t s " a r e c o v e r e d by t h e d e f i n i t i o n i n s . 3 ( l ) 

i s a q u e s t i o n y e t t o be d e t e r m i n e d by t h e c o u r t s . T h e r e have been no 

r e p o r t e d c a s e s t o d a t e i n which t h e s e c t i o n has been d i s c u s s e d . I t i s 

49 

i n t e r e s t i n g t o n o t e , however, t h a t i n B a x t e r v B a x t e r a home i n t h e 

name o f t h e d i r e c t o r o f t h e V e t e r a n ' s Land A c t ^ u n d e r a l o a n agreement 

w i t h t h e h u s b a n d was h e l d t o be a m a t r i m o n i a l a s s e t w i t h o u t any 

d i s c u s s i o n as t o t h e c o n s t i t u t i o n a l a p p l i c a b i l i t y o f a p r o v i n c i a l 

s t a t u t e on f e d e r a l l e g i s l a t i o n o r t h e q u e s t i o n o f Whether t h e husband's 

" i n t e r e s t " i n t h e home c o m p l i e d w i t h t h e r e q u i r e m e n t s o f s . 3 ( l ) . 

Whether t h i s q u e s t i o n w i l l be r a i s e d i n t h e f u t u r e r e m a i n s t o be s e e n . 
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C h a p t e r 6 - New B r u n s w i c k 

In 1974, the Law Reform D i v i s i o n o f the Department o f J u s t i c e 

recommended a g e n e r a l s t u d y o f m a t r i m o n i a l p r o p e r t y law. The p u r p o s e o f 

the s t u d y was t o r e v i e w th e e x i s t i n g law and s u g g e s t how i t might be 
a 

u p d a t e d . A r e p o r t was p r o d u c e d by t h e s t u d y i n 1976 which s u g g e s t e d 

p o s s i b l e r e f o r m s i n t h i s a r e a . A d i s c u s s i o n p a p e r s e t t i n g o u t t h e 

t e n t a t i v e p r o p o s a l s o f the r e p o r t was t a b l e d i n t h e L e g i s l a t u r e i n t h e 

S p r i n g o f 1978 . T h i s d i s c u s s i o n was t h e s u b j e c t o f a number o f p u b l i c 

h e a r i n g s t h r o u g h o u t t h e p r o v i n c e d u r i n g t h e f a l l o f t h a t y e a r . 

The d i s c u s s i o n p a p e r p r o p o s e d a c o n c e p t o f e q u a l s h a r i n g o f 

p r o p e r t y a c q u i r e d by t h e s p o u s e s d u r i n g t h e c o u r s e o f the m a r r i a g e 

s u b j e c t t o e x e m p t i o n s f o r g i f t s , i n h e r i t a n c e s and o t h e r s p e c i f i e d 

c a t e g o r i e s . I t a l s o p r o p o s e d a s t a t u t o r y j o i n t t e n a n c y i n t h e m a t r i m o n i a l 

home and h o u s e h o l d goods and recommended t h a t the p r i n c i p l e o f e q u a l 

s h a r i n g a p p l y on d i v o r c e , annulment, s e p a r a t i o n o r d e a t h o f one o f t h e 

s o o u s e s . 

B i l l 79, t h e M a r i t a l P r o p e r t y A c t , was i n t r o d u c e d i n the New 

B r u n s w i c k L e g i s l a t u r e i n t h e s p r i n g o f 1979. I t l a r g e l y e c h o e d the 

recommendations o f the d i s c u s s i o n p a p e r , though some o f i t s p r o v i s i o n s 

d i f f e r e d s l i g h t l y . 

B i l l 79 was r e f e r r e d t o the Law Amendments Committee o f the New 

B r u n s w i c k L e g i s l a t u r e f o r f u r t h e r s t u d y and p u b l i c h e a r i n g s . In May 1980 

a s u b s e q u e n t p r o p o s a l , B i l l 49, t h e M a r i t a l P r o p e r t y A c t , was i n t r o d u c e d 
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i n the L e g i s l a t u r e , i t s . p r o v i s i o n s f o r the most p a r t b e i n g t h e same as 

t h o s e o f B i l l 79. B i l l 49 was e n a c t e d i n J u l y 1 9 8 0 1 a n d came i n t o f o r c e 

on J a n u a r y 1, 1981. 

The M a r i t a l P r o p e r t y A c t 

The p h i l o s o p h y u n d e r l y i n g t h e M a r i t a l P r o p e r t y A c t i s r e f l e c t e d 

i n s.2, which p r o v i d e s : 

C h i l d c a r e , h o u s e h o l d management and f i n a n c i a l p r o v i s i o n are 
j o i n t r e s p o n s i b i l i t i e s o f sp o u s e s and are r e c o g n i s e d t o be o f 
e q u a l i m p o r t a n c e i n a s s e s s i n g the c o n t r i b u t i o n s o f the r e s p e c t i v e 
s p o u s e s t o the a c q u i s i t i o n , m a i n t e n a n c e , o p e r a t i o n o r improvement 
of m a r i t a l p r o p e r t y ; and s u b j e c t to the e q u i t a b l e c o n s i d e r a t i o n s 
r e c o g n i s e d e l s e w h e r e i h t h i s A c t the c o n t r i b u t i o n s ' o f each 
spouse t o the f u l f i l l m e n t o f t h e s e r e s p o n s i b i l i t i e s e n t i t l e s 
each spouse t o an e q u a l s h a r e o f the m a r i t a l p r o p e r t y and 
imposes on e a c h s p o u s e , i n r e l a t i o n t o t h e o t h e r , t h e b u r d e n o f 
an e q u a l s h a r e o f the m a r i t a l d e b t s . 

The A c t g i v e s e f f e c t t o t h i s p h i l o s o p h y by p r o v i d i n g f o r a 

regime under which a s s e t s which f a l l i n t o the c a t e g o r y o f " m a r i t a l 

p r o p e r t y " are on d i v o r c e , annulment, s e p a r a t i o n o r d e a t h t o be s h a r e d 

e q u a l l y by the s p o u s e s , r e g a r d l e s s o f t h e i r l e g a l o w n e r s h i p ^ . I t 

e s t a b l i s h e s s p e c i a l p r o p e r t y r i g h t s i n r e l a t i o n t o t h e m a r i t a l home and 
l b 

h o u s e h o l d goods . Spouses a r e p e r m i t t e d t o p r e s c r i b e t h e i r own 

p r o p e r t y a r r a n g e m e n t s by c o n t r a c t , b u t t h i s i s s u b j e c t t o r e g u l a t i o n 

under the A c t i n r e l a t i o n t o t h e f o r m a t i o n and a p p l i c a t i o n o f su c h 
l c 

c o n t r a c t s 

The New B r u n s w i c k l e g i s l a t i o n i n many r e s p e c t s r e s e m b l e s t h e 
2 

m a t r i m o n i a l p r o p e r t y l e g i s l a t i o n o f O n t a r i o . Some o f the p r o v i s i o n s 

r e s p e c t i n g t h e d i v i s i o n o f p r o p e r t y , t h e m a t r i m o n i a l home and d o m e s t i c 

c o n t r a c t s a r e i d e n t i c a l t o o r c l o s e l y r e s e m b l e the O n t a r i o p r o v i s i o n s . 
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O n t a r i o d e c i s i o n s , a c c o r d i n g l y , a r e l i k e l y t o be h e l p f u l t o t h e New 

Brunswick, c o u r t s i n a p p l y i n g t h e M a r l t a l P r o p e r t y A c t . T h e r e a r e , 

however, t h r e e i m p o r t a n t d i f f e r e n c e s between the two s t a t u t e s . F i r s t , 

t h e New B r u n s w i c k l e g i s l a t i o n e x t e n d s t h e c o n c e p t o f e q u a l s h a r i n g 

beyond f a m i l y a s s e t s , t o i n c l u d e " m a r i t a l p r o p e r t y " , a b r o a d e r 

c a t e g o r y . S e c o n d , t h e New B r u n s w i c k p r o v i s i o n s r e l a t i n g t o t h e m a r i t a l 

home are more e x t e n s i v e t h a n i n O n t a r i o . F o r example, i n New B r u n s w i c k 

t h e r e i s a r i g h t t o s h a r e i n t h e p r o c e e d s o f s a l e o f t h e m a r i t a l home 

d u r i n g m a r r i a g e . T h i r d , t h e New B r u n s w i c k A c t g i v e s more p r o t e c t i o n i n 

r e s p e c t o f h o u s e h o l d goods than does t h e O n t a r i o A c t . 

T h e r e have been v e r y few r e p o r t e d d e c i s i o n s on the New B r u n s w i c k 

l e g i s l a t i o n i n r e l a t i o n t o t h e i s s u e o f d i v i s i b l e a s s e t s s i n c e i t s 

enactment i n 1980. An e x a m i n a t i o n o f i t s c o n t e n t s , a c c o r d i n g l y , o f 

n e c e s s i t y i n v o l v e s much s p e c u l a t i o n as t o how i t s p r o v i s i o n s might be 

i n t e r p r e t e d by t h e c o u r t s . 

A s s e t s to which t h e A c t a p p l i e s . 

Upon t h e h a p p e n i n g o f one o f t h e e v e n t s m e n t i o n e d i n s s . 3 ( 1 ) o r 

4(1) o f t h e M a r i t a l P r o p e r t y A c t , a spouse i s e n t i t l e d t o a p p l y t o t h e 

c o u r t f o r a d i v i s i o n o f t h e " m a r i t a l p r o p e r t y " i n e q u a l s h a r e s . The 

term " m a r i t a l p r o p e r t y " i s d e f i n e d i n s . l and i n c l u d e s : 

(a) f a m i l y a s s e t s ; 

(b) p r o p e r t y owned by one sp o u s e o r by:.both .spouses t h a t i s n o t 
a f a m i l y a s s e t and t h a t was a c q u i r e d w h i l e t h e s p o u s e s c o h a b i t e d , 
o r i n c o n t e m p l a t i o n o f m a r r i a g e , e x c e p t , 

( i ) a b u s i n e s s a s s e t , 
( i i ) p r o p e r t y t h a t was a g i f t from one spouse t o t h e o t h e r , 
i n c l u d i n g income from t h a t p r o p e r t y , 
( i i i ) p r o p e r t y t h a t was a g i f t , d e v i s e or b e q u e s t from any 
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o t h e r p e r s o n t o one spouse o n l y , i n c l u d i n g income from 
t h a t p r o p e r t y , 
( i v ) p r o p e r t y t h a t r e p r e s e n t s t h e p r o c e e d s o f p r o p e r t y 
t h a t was n o t a f a m i l y a s s e t and was n o t a c q u i r e d w h i l e t h e 
spouses c o h a b i t e d or i n ; c o n t e m p l a t i o n o f m a r r i a g e , o r 
t h a t was a c q u i r e d i n exchange f o r o r was p u r c h a s e d w i t h 
t h e p r o c e e d s o f d i s p o s i t i o n o f s u c h p r o p e r t y o r t h a t 
r e p r e s e n t s i n s u r a n c e p r o c e e d s w i t h r e g a r d t o l o s s o r damage 
t o such p r o p e r t y ; and 
(v) p r o p e r t y t h a t r e p r e s e n t s t h e p r o c e e d s o f d i s p o s i t i o n o f 
p r o p e r t y r e f e r r e d t o i n s u b p a r a g r a p h s ( i i ) and ( i i i ) o r 
t h a t was a c q u i r e d i n exchange f o r o r was p u r c h a s e d w i t h t h e 
p r o c e e d s o f d i s p o s i t i o n o f s u c h p r o p e r t y or t h a t r e p r e s e n t s 
i n s u r a n c e p r o c e e d s w i t h r e s p e c t t o l o s s o r damage t o such 
p r o p e r t y ; and 

(c) p r o p e r t y t h a t was a c q u i r e d by one spouse a f t e r t h e 
c e s s a t i o n o f c o h a b i t a t i o n and t h a t was a c q u i r e d t h r o u g h t h e 
d i s p o s i t i o n o f p r o p e r t y t h a t would have been m a r i t a l p r o p e r t y 
had t h e d i s p o s i t i o n n o t o c c u r r e d ; 

but' does n o t i n c l u d e p r o p e r t y t h a t t h e s p o u s e s have a g r e e d by 
a d o m e s t i c c o n t r a c t i s n o t t o be i n c l u d e d i n m a r i t a l p r o p e r t y . 

The t h r e e c a t e g o r i e s o f m a r i t a l p r o p e r t y , a c c o r d i n g l y , are 

(a) f a m i l y a s s e t s , 

(b) p r o p e r t y o t h e r t h a n a f a m i l y a s s e t , t h a t was a c q u i r e d w h i l e t h e 

s p o u s e s c o h a b i t e d , o r i n c o n t e m p l a t i o n o f m a r r i a g e , and 

(c) p r o p e r t y a c q u i r e d t h r o u g h the d i s p o s i t i o n o f m a r i t a l p r o p e r t y 

a f t e r the c e s s a t i o n o f c o h a b i t a t i o n . 

(a) F a m i l y a s s e t s . 

F a m i l y a s s e t s a r e d e f i n e d i n the A c t a s : 

. . . p r o p e r t y , w hether a c q u i r e d b e f o r e or a f t e r m a r r i a g e , owned 
by one spouse or b o t h s p o u s e s and o r d i n a r i l y u s e d or e n j o y e d 
f o r s h e l t e r or t r a n s p o r t a t i o n o r f o r h o u s e h o l d , e d u c a t i o n a l , 
r e c r e a t i o n a l , s o c i a l o r a e s t h e t i c p u r p o s e s by b o t h s p o u s e s o r 
one or more o f t h e i r c h i l d r e n • w h i l e t h e s p o u s e s a r e c o h a b i t i n g , 
and i n c l u d e s 

(a) a m a r i t a l home and h o u s e h o l d goods, 
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(b) Money i n an a c c o u n t w i t h a c h a r t e r e d bank, s a v i n g s o f f i c e , 
c r e d i t u n i o n o r t r u s t company where t h e a c c o u n t i s o r d i n a r i l y 
u sed f o r s h e l t e r o r t r a n s p o r t a t i o n , or f o r h o u s e h o l d , 
e d u c a t i o n a l , r e c r e a t i o n a l , s o c i a l o r a e s t h e t i c p u r p o s e s , 
(c) s h a r e s i n a c o r p o r a t i o n or an i n t e r e s t i n a p a r t n e r s h i p 
o r t r u s t owned by a spouse h a v i n g a market v a l u e e q u a l t o t h e 
v a l u e o f t h e b e n e f i t t h e spouse has i n r e s p e c t o f p r o p e r t y 
owned by t h e c o r p o r a t i o n , p a r t n e r s h i p or t r u s t e e t h a t w o u ld, 
i f i t were owned by t h e s p o u s e , be a f a m i l y a s s e t , 
(d) p r o p e r t y o v e r w h i c h a spouse has 1/ e i t h e r a l o n e o r i n 
c o n j u n c t i o n w i t h a n o t h e r p e r s o n , a power o f a p p o i n t m e n t 
e x e r c i s a b l e i n f a v o u r o f h i m s e l f o r h e r s e l f , i f t h e p r o p e r t y 
w o u l d be a f a m i l y a s s e t i f i t were owned by t h e s p o u s e , and 
(e) p r o p e r t y d i s p o s e d o f by a spouse b u t o v e r w h i c h t h e spouse 
ha s , e i t h e r a l o n e or i n c o n j u n c t i o n w i t h a n o t h e r p e r s o n , a 
power t o r e v o k e the d i s p o s i t i o n o r a power t o consume o r 
d i s p o s e o f t h e p r o p e r t y , i f t h e p r o p e r t y would be a f a m i l y 
a s s e t i f i t were owned by t h e s p o u s e , 

but does not i n c l u d e p r o p e r t y t h a t t h e s p o u s e s have a g r e e d by 
a d o m e s t i c c o n t r a c t i s n o t t o be i n c l u d e d i n f a m i l y a s s e t s . . . 

As w i t h t h e O n a t r i o l e g i s l a t i o n , use f o r a f a m i l y p u r p o s e i s 

the c e n t r a l c o n c e p t o f t h i s d e f i n i t i o n . The o n l y r e p o r t e d c a s e t o d a t e 

i n w hich the q u e s t i o n o f use has a r i s e n f o r d i s c u s s i o n i n New B r u n s w i c k 
3a 

i s t h a t o f M u l l e t t v M u l l e t t . The a s s e t s i n d i s p u t e h e r e c o n c e r n e d a 

l a r g e c o l l e c t i o n o f c h i n a c o l l e c t e d by t h e p l a i n t i f f w i f e o v e r a number 

o f y e a r s . Jones J . h e l d t h a t s i n c e t h e c o l l e c t i o n had been d i s p l a y e d i n 

the f a m i l y home i t had been u s e d f o r a -family ( a e s t h e t i c ) p u r p o s e , and 

was t h e r e f o r e a f a m i l y a s s e t w i t h i n t h e meaning o f s . l . 

T h e r e has been no i n - d e p t h a n a l y s i s as y e t as t o what i s 

i n c o r p o r a t e d w i t h i n t h e t e r m " u s e " . A number o f i s s u e s i n t h i s r e g a r d 

r e m a i n t o be r e s o l v e d . I t has y e t t o be d e t e r m i n e d , f o r example, what 

d e g r e e o f use i s r e q u i r e d t o f u l f i l l t h e r e q u i r e m e n t t h a t p r o p e r t y be 

" o r d i n a r i l y u s ed" f o r one o f t h e s p e c i f i e d f a m i l y p u r p o s e s . As the,. \... 

d e f i n i t i o n o f " f a m i l y a s s e t s " r e s e m b l e s so c l o s e l y t h a t c o n t a i n e d i n t h e 

O n t a r i o l e g i s l a t i o n , i t i s l i k e l y t h a t O n t a r i o d e c i s i o n s w i l l b e a r some 
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w e i g h t on t h i s I s s u e . I f s o , t h e d e f i n i t i o n o f " o r d i n a r y u s e r " 

3b 

s u g g e s t e d by S t e i n b e r g J . i n T a y l o r v T a y 1 o r w i l l l i k e l y be a p p l i e d , 

t h a t i s , " o r d i n a r y u s e r must mean u s e r i n t h e c o u r s e o f t h e c u s t o m a r y 

mode o f l i f e o f t h e p e r s o n c o n c e r n e d and s h o u l d be c o n t r a s t e d w i t h 

s p e c i a l o r o c c a s i o n a l o r c a s u a l u s e r " . 

P r o p e r t y must be u s e d by b o t h s p o u s e s o r one o r more o f t h e i r 

c h i l d r e n i n o r d e r t o q u a l i f y as a f a m i l y a s s e t . I t seems, however, t h a t 

a c h i l d who u s e s t h e p r o p e r t y need n o t n e c e s s a r i l y be a c h i l d o f b o t h 
4 

s p o u s e s . In 01mstead v O l m s t e a d Montgomery J . h e l d t h a t a p a r c e l o f 

l a n d owned by t h e h u s b and b e f o r e m a r r i a g e and u s e d by him and h i s 

d a u g h t e r by a f i r s t m a r r i a g e was a f a m i l y a s s e t . The e v i d e n c e showed 

t h a t t h e r e s p o n d e n t w i f e and h e r c h i l d r e n d i d make use o f t h e p r o p e r t y 

on o c c a s i o n b u t t h a t t h e i r usage was n o t so f r e q u e n t o r l e n g t h y as t o 

e s t a b l i s h a s u b s t a n t i a l i n t e r e s t i n t h e p r o p e r t y . T h i s was r e g a r d e d by 

Montgomery J . as one f a c t o r b r i n g i n g t h e p r o p e r t y w i t h i n s.6 o f t h e 

M a r i t a l P r o p e r t y A c t so as t o j u s t i f y t h e e x c l u s i o n o f t h e a s s e t f r o m 

a d i v i s i o n . No s p e c i f i c a t t e n t i o n was d i r e c t e d t o the f a c t t h a t t h e 

c h i l d u s i n g t h e p r o p e r t y was .the o f f s p r i n g o f the husband a l o n e . I t i s 

t h e r e f o r e open t o p a r t i e s i n t h e f u t u r e t o d e v e l o p t h i s p o i n t . H e r e , 

f o r example, the p r o p e r t y was n o t " used" by b o t h s p o u s e s , b u t by t h e 

h usband a l o n e . I t was n o t u s e d by one o r more o f " t h e i r " c h i l d r e n , as 

the d a u g h t e r was n o t a c h i l d o f t h e w i f e . The h u s b and c o u l d t h u s have 

a r g u e d t h a t t h e r e q u i r e m e n t s o f t h e d e f i n i t i o n o f f a m i l y a s s e t s had 

n o t been s a t i s f i e d . I t i s n o t c l e a r how a c o u r t would r e s p o n d t o such 

an argument. I t may be t h a t i t w o u l d be d e c i d e d t h a t t h e t e r m " c h i l d r e n . " 

i n c l u d e s a p e r s o n t o whom o n e ' o f the s p o u s e s s t a n d s i n l o c o p a r e n t i s 

o r t h a t i t i n c l u d e s a c h i l d o f e i t h e r s p o u s e . 
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The f a m i l y asset, c a t e g o r y d i f f e r s from o t h e r c a t e g o r i e s o f 

" m a r i t a l p r o p e r t y " i n t h a t i t i n c l u d e s p r o p e r t y a c q u i r e d b o t h b e f o r e 

and a f t e r m a r r i a g e . The o t h e r c a t e g o r i e s a p p l y o n l y t o p r o p e r t y a c q u i r e d 

a f t e r t h e s p o u s e s were m a r r i e d . As i n d i c a t e d i n 0 l m s t e a d v 01mstead, 

however, t h e f a c t t h a t a f a m i l y a s s e t was a c q u i r e d b e f o r e m a r r i a g e may 

b r i n g i t w i t h i n t h e p r o v i s i o n s o f s.6 i n t c e r t a i n c i r c u m s t a n c e s . S i m i l a r l y , 

a l t h o u g h " f a m i l y a s s e t s " i n c l u d e s g i f t s , w h i c h a r e o t h e r w i s e exempted 

from " m a r i t a l p r o p e r t y " , t h e f a c t t h a t an a s s e t was a c q u i r e d by g i f t 

may be p l e a d e d under s.6 so as t o e x c l u d e them from a d i v i s i o n under 

the A c t . 

(b) ..Property o t h e r t h a n a f a m i l y a s s e t . 

P r o p e r t y t h a t i s h o t a f a m i l y a s s e t may n e v e r t h e l e s s f a l l i n t o 

the c a t e g o r y o f ' m a r i t a l p r o p e r t y " i f i t was a c q u i r e d by one o r o t h e r o f 

t h e s p o u s e s w h i l e t h e y c o h a b i t e d o r i n c o n t e m p l a t i o n o f m a r r i a g e . A 

number o f a s s e t s are s p e c i f i c a l l y e x c l u d e d from t h i s c a t e g o r y , however. 

They i n c l u d e : 

( i ) B u s i n e s s a s s e t s . 

A " b u s i n e s s a s s e t " i s d e f i n e d i n t h e A c t as " . . . p r o p e r t y owned 

by one spouse and u s e d p r i m a r i l y i n t h e c o u r s e o f a b u s i n e s s c a r r i e d 

on by t h a t spouse a l o n e o r j o i n t l y w i t h o t h e r s , and i n c l u d e s s h a r e s 

t h a t the-'spouse owns i n a c o r p o r a t i o n t h r o u g h w h i c h he o r she c a r r i e s 

on a b u s i n e s s . 

The word " b u s i n e s s " i s n o t d e f i n e d i n t h e A c t and may cause 
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d i f f i c u l t y i n f u t u r e c a s e s . Is t h e word i n t e n d e d t o c o v e r o n l y 

c o m m e r c i a l b u s i n e s s o r does i t have a b r o a d e r meaning? Would i t i n c l u d e 

a f a m i l y business', f o r example, a s t o r e i n w h i c h both h u s b a n d and w i f e 

work? The l i m i t s t o t h e t e r m have y e t t o be d e f i n e d . 

Once i t has been e s t a b l i s h e d t h a t p r o p e r t y has been u s e d i n a 

" b u s i n e s s " , the n e x t q u e s t i o n t o be d e t e r m i n e d i s t h e q u a l i t y o f t h a t 

u s e r and w h e t h e r i t s a t i s i f i e s t h e r e q u i r e m e n t s o f s . l . The d e f i n i t i o n 

o f a b u s i n e s s a s s e t r e f e r s t o p r o p e r t y u s e d " p r i n c i p a l l y " i n t h e c o u r s e 

o f a b u s i n e s s . A c c o r d i n g l y , where p r o p e r t y i s u s e d p a r t l y f o r b u s i n e s s 

and p a r t l y f o r o t h e r p u r p o s e s ( i n c l u d i n g f a m i l y p u r p o s e s ) , i t w i l l be 

l e f t t o t h e c o u r t s t o d e t e r m i n e f o r what p r i n c i p a l p u r p o s e the p r o p e r t y 

i s b e i n g used. T h i s may be d i f f i c u l t t o d e t e r m i n e i n some i n s t a n c e s . I t 

may a l s o be d i f f i c u l t t o d i s t i n g u i s h between the t e s t o f " o r d i n a r y use" 

r e q u i r e d f o r f a m i l y a s s e t s and t h e t e s t o f " p r i n c i p a l use" r e q u i r e d f o r 

b u s i n e s s a s s e t s . I f i t a p p e a r s t h a t an a s s e t i s used e q u a l l y f o r f a m i l y 

and b u s i n e s s p u r p o s e s , i n what c a t e g o r y w i l l i t f a l l ? The f a c t t h a t an 

a s s e t i s own.e.d by a c o r p o r a t i o n o r b u s i n e s s w i l l n o t p r e v e n t i t s b e i n g 

c l a s s i f i e d as a f a m i l y a s s e t i f n e c e s s a r y . The d e f i n i t i o n o f " f a m i l y 

a s s e t s " e m p h a s i s e s the use t o w h i c h t h e p r o p e r t y i s p u t , n o t i t s 

o w n e r s h i p . 

The M a r i t a l P r o p e r t y A c t does n o t c o n t a i n any e q u i v a l e n t o f s.8 

o f t h e O n t a r i o l e g i s l a t i o n o r s s . 4 5 ( 3 ) (e) and s . 4 6 ( l ) o f t h e B r i t i s h 

C o l u m b i a F a m i l y R e l a t i o n s A c t , w h i c h a l l o w f o r t h e c o n v e r s i o n o f a 

b u s i n e s s a s s e t i n t o a f a m i l y a s s e t b y ' r e a s o n o f t h e n o n - o w n i n g s p o u s e ' s 
Q 

d i r e c t o r i n d i r e c t , c o n t r i b u t i o n t o t h e b u s i n e s s . So i n Emery, v Emery 
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t h e f a c t t h a t t h e w i f e had s i g n e d a c o l l a t e r a l mortgage o v e r the j o i n t l y -

h e l d home t o secure: l o a n s f o r the o p e r a t i o n o f t h e husband's company 

d i d not make the company a f a m i l y a s s e t . Montgomery J . f o u n d t h a t any 

b e n e f i t t h a t a c c r u e d from h e r a c t i o n s a c c r u e d t o t h e h u s b and a l o n e and 

had no c o n n e c t i o n w i t h t h e f a m i l y . The f a c t t h a t t h e husband had u s e d 

h i s income from the company f o r g e n e r a l f a m i l y e x p e n s e s i n no way 

c o n s t i t u t e d t h e company a f a m i l y a s s e t . B u s i n e s s a s s e t s a r e t h u s 

e m p h a t i c a l l y e x c l u d e d from the c a t e g o r y o f m a r i t a l p r o p e r t y . 

S e c t i o n 8 ( b ) , however, p r o v i d e s t h a t a c o u r t may make a d i v i s i o n 

of p r o p e r t y t h a t i s n o t m a r i t a l p r o p e r t y where a d i v i s i o n o f m a r i t a l 

p r o p e r t y would be u n f a i r h a v i n g r e g a r d t o t h e e f f e c t o f the a s s u m p t i o n 

by one spouse o f t h e r e s p o n s i b i l i t i e s s e t o u t i n s.2 on t h e a b i l i t y o f 

t h e o t h e r spouse t o a c q u i r e , manage, m a i n t a i n , o p e r a t e o r improve 

p r o p e r t y t h a t i s n o t m a r i t a l p r o p e r t y . The r e s p o n s i b i l i t i e s s e t out i n 

s.2 i n c l u d e c h i l d c a r e and h o u s e h o l d management. T h e r e w o u l d a p p e a r t o 

have been o n l y c o n e case t o d a t e i n w h i c h a spouse has s o u g h t a s h a r e i n 
8 

h e r husband's b u s i n e s s a s s e t s under t h i s head. In Maz ore l i e v Maz o r e l i e 

the p l a i n t i f f w i f e c l a i m e d a s h a r e o f h e r husband's camp gro u n d b u s i n e s s 

v a l u e d a t #65,000. He had a c q u i r e d t h e p r o p e r t y and s t a r t e d d e v e lopment 

o f t h e b u s i n e s s b e f o r e t h e m a r r i a g e . The w i f e was f o u n d t o have done 

l i t t l e o r no work t o a s s i s t i n r u n n i n g t h e camp g r o u n d d u r i n g t h e 

summer o v e r t h e 6^ y e a r s o f m a r r i a g e , h a v i n g d e v o t e d h e r t i m e t o b e i n g 

a h o u s e w i f e . In t h e s e c i r c u m s t a n c e s i t was h e l d t h a t t h e w i f e was n o t 

e n t i t l e d t o a s h a r e o f t h e camp g r o u n d p r o p e r t y o r b u s i n e s s . I t seems 

from t h i s c ase t h a t t h e c o u r t s w i l l r e q u i r e t h a t some e x t r a o r d i n a r y 

a s s u m p t i o n o f s.2 r e s p o n s i b i l i t i e s be p r o v e n t o have been made by one 

spouse b e f o r e he o r she w i l l be r e g a r d e d as h a v i n g a f f e c t e d t h e other's 
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b u s i n e s s a b i l i t y , and t h a t t h e a s s u m p t i o n o f n o r m a l c h i l d c a r e and 

h o u s e h o l d management r e s p o n s i b i l i t i e s w i l l n o t be r e g a r d e d as h a v i n g 

a u t o m a t i c a l l y f r e e d t h e o t h e r spouse t o p u r s u e h i s Or h e r b u s i n e s s 

i n t e r e s t s . The s.8 power i s a d i s c r e t i o n a r y one and i t i s p r o b a b l e 

t h a t the c o u r t s w i l l t a k e a r e l a t i v e l y s t r i c t l i n e i n t h i s r e g a r d . I f 

t h e l e g i s l a t u r e had i n t e n d e d any o t h e r a p p r o a c h , i t i s s u b m i t t e d i t 

w o u l d have made t h a t i n t e n t i o n c l e a r , f o r example, by some p r o v i s i o n 

whereby b u s i n e s s a s s e t s c o u l d be r e g a r d e d as f a m i l y a s s e t s b e c a u s e o f 

a s p o u s e ' s c o n t r i b u t i o n . 

G i f t s . 

G i f t s by one spouse t o t h e o t h e r a r e e x c l u d e d f r o m t h e c a t e g o r y 

o f " m a r i t a l p r o p e r t y " u n l e s s t h e y f a l l w i t h i n t h e d e f i n i t i o n o f f a m i l y 

a s s e t s . G i f t s made by a t h i r d p a r t y t o one spouse o n l y are a l s o e x c l u d e d 

u n l e s s t h e y comply w i t h t h e f a m i l y a s s e t s d e f i n i t i o n . T here a r e no 

f o r m a l r e q u i r e m e n t s l a i d down i n t h e A c t as t o how a donor s h o u l d 

s p e c i f y h i s i n t e n t i o n t o make a g i f t t o o n l y one o f t h e s p o u s e s . In 

t h e absence o f c l e a r words o f i n t e n t the c o u r t w i l l have t o draw 

i n f e r e n c e s from t h e c i r c u m s t a n c e s s u r r o u n d i n g t h e g i f t . T h i s i s l i k e l y 

t o cause some d i f f i c u l t y p a r t i c u l a r l y i n t h e a r e a o f p a r e n t a l g i f t s , 

where o f t e n the i n t e n t i o n o f t h e donor w i l l be v e r y o b s c u r e . I t i s 

i n t e r e s t i n g t o n o t e t h a t a somewhat s i m i l a r p r o v i s i o n i s c o n t a i n e d i n 

t h e S a s k a t c h e w a n M a t r i m o n i a l P r o p e r t y A c t . The S a s k a t c h e w a n p r o v i s i o n , 

however, r e f e r s o n l y t o p r o p e r t y g i v e n as a g i f t t o one spouse b e f o r e 

t h e m a r r i a g e , and e x c l u d e s such p r o p e r t y " u n l e s s i t can be shown t h a t  

t h e g i f t was c o n f e r r e d w i t h t h e i n t e n t i o n o f b e n e f i t t i n g b o t h s p o u s e s " . 

Would e v d i e n c e o f such an i n t e n t i o n be r e l e v a n t under th e New B r u n s w i c k 
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p r o v i s i o n ? The answer i s u n c l e a r . The New. B r u n s w i c k A c t seems t o 

c o n c e n t r a t e on ".the l e g a l i n t e n t i o n as o p p o s e d t o any unspoken i n t e n t i o n 

o f t h e donor. Where a f a t h e r , f o r example, l e g a l l y g i v e s -> 

c e r t a i n p r o p e r t y t o h i s son a l o n e , t h e f a c t t h a t he may a l s o have 

i n t e n d e d h i s son's w i f e t o b e n e f i t f r o m th e g i f t may n o t be enough t o 

s a t i s f y t h e c o u r t t h a t i t i s a "gift! 1 t o b o t h s p o u s e s under t h e M a r i t a l  

P r o p e r t y A c t . 

( i i i ) P r o c e e d s o f d i s p o s i t i o n o f exempt p r o p e r t y . 

Where a n o n - f a m i l y a s s e t a c q u i r e d b e f o r e m a r r i a g e i s d i s p o s e d 

o f o r e x c h a n g e d by a spouse f o r o t h e r p r o p e r t y , t h e p r o c e e d s o r e x c h a n g e d 

o r new p r o p e r t y do n o t become a f a m i l y a s s e t . I n s u r a n c e p r o c e e d s w i t h 

r e s p e c t t o l o s s o f such p r o p e r t y a r e e x c l u d e d from a d i v i s i o n o f 

m a r i t a l p r o p e r t y as w e l l . Where t h e i n s u r a n c e p r o c e e d s o r new p r o p e r t y 

are u s e d f o r a f a m i l y p u r p o s e , however, t h e y w i l l o b v i o u s l y f a l l i n t o 

t h e c a t e g o r y o f f a m i l y a s s e t s and w i l l t h e r e f o r e be d i s t r i b u t a b l e . 

(c) P r o p e r t y a c q u i r e d a f t e r c e s s a t i o n o f c o h a b i t a t i on , 

U n l i k e many o t h e r examples o f p r o v i n c i a l l e g i s l a t i o n i n t h e 

m a t r i m o n i a l p r o p e r t y a r e n a , t h e New B r u n s w i c k l e g i s l a t i o n s p e c i f i c a l l y 

d e a l s w i t h t h e i s s u e o f what happens when p r o p e r t y w h i c h w o u l d have been 

a f a m i l y a s s e t i s d i s p o s e d o f a f t e r s e p a r a t i o n i n r e t u r n f o r new 

p r o p e r t y . P a r a g r a p h (c) o f t h e d e f i n i t i o n o f m a r i t a l p r o p e r t y p r o v i d e s 

t h a t t h e new p r o p e r t y be r e g a r d e d as m a r i t a l p r o p e r t y . F u r t h e r m o r e , where 

a s p o u s e has d e l i b e r a t e l y i m p o v e r i s h e d t h e m a r i t a l p r o p e r t y by t r a n s f e r , 

i n d e b t e d n e s s , mismanagement o r o t h e r means, the c o u r t i.s empowered t o 
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make a d i v i s i o n o f p r o p e r t y t h a t i s n o t m a r i t a l p r o p e r t y . . 

The A c t makes no r e f e r e n c e t o t h e s t a t u s o f o t h e r p r o p e r t y 

a c q u i r e d a f e t r s e p a r a t i o n . P r e s u m a b l y such p r o p e r t y c o u l d n ot be a 

f a m i l y a s s e t on t h e grounds t h a t i t c o u l d n o t be us e d f o r a f a m i l y 

p u r p o s e once t h e f a m i l y h a d s e p a r a t e d . The d e f i n i t i o n o f f a m i l y a s s e t s 

s p e c i f i c a l l y s t a t e s t h a t t h e p r o p e r t y must have been used i n t h e 

r e q u i s i t e manner w h i l e t h e s p o u s e s a r e c o h a b i t i n g . Nor wo u l d a f t e r -

a c q u i r e d o r p o s t - s e p a r a t i o n p r o p e r t y f a l l w i t h i n t h e w i d e r d e f i n i t i o n 

o f m a r i t a l p r o p e r t y as t h i s d e f i n i t i o n i s c o n f i n e d t o a s s e t s a c q u i r e d 

w h i l e the s p o u s e s c o h a b i t e d o r i n c o n t e m p l a t i o n o f m a r r i a g e . 

The c o n c e p t o f e q u a l s h a r i n g o f the m a r i t a l p r o p e r t y a l s o 

i n c l u d e s t h e n o t i o n o f s h a r i n g t h e f a m i l y d e b t s , o r " m a r i t a l d e b t s " . 

" M a r i t a l d e b t s " a r e d e f i n e d i n s . l a s : 

. . . t h e i n d e b t e d n e s s . o f e i t h e r o r b o t h s p o u s e s t o a n o t h e r p e r s o n 

(a) f o r the p u r p o s e o f f a c i l i t a t i n g , d u r i n g c o h a b i t a t i o n , t h e 
s u p p o r t , e d u c a t i o n o r r e c r e a t i o n o f the s p o u s e s o r one o r more 
of t h e i r c h i l d r e n ; o r 
(b) i n r e l a t i o n t o t h e a c q u i s i t i o n , management, m a i n t e n a n c e , 
o p e r a t i o n o r improvement o f m a r i t a l p r o p e r t y . 

Under s.9 t h e c o u r t i s d i r e c t e d t o e f f e c t a f a i r and e q u i t a b l e 

d i v i s i o n o f m a r i t a l d e b t s when making a d i v i s i o n o f p r o p e r t y under s s . 3 

o r 4. Thus, where one spouse a t t r i a l i s b u r d e n e d w i t h p e r s o n a l l i a b i l i t y 

f o r f a m i l y d e b t s , t h e c o u r t w i l l be r e q u i r e d t o t a k e t h a t l i a b i l i t y i n t o 

a c c o u n t b e f o r e d i v i d i n g t h e m a r i t a l p r o p e r t y , t h e r e b y r e d u c i n g t h e s h a r e 

o f a s s e t s which t h e o t h e r spouse would n o r m a l l y e n j o y . C o u l d a spouse 

argue t h a t a y e a r p r i o r t o s e p a r a t i o n he had d i s p o s e d o f some p r o p e r t y 

t h a t w o u l d not have been a f a m i l y a s s e t o r an i t e m o f m a r i t a l p r o p e r t y 
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i n order, t o s a t i s f y m a r i t a l d e b t s , and t h a t he s h o u l d now be e n t i t l e d 

t o r e c e i v e a g r e a t e r s h a r e o f the. m a r i t a l p r o p e r t y by v i r t u e o f s.9? 

P r e s u m a b l y he w o u l d not s u c c e e d under t h i s argument b e c a s u e t h e d e b t , 

once p a i d , would no l o n g e r be a " m a r i t a l d e b t " a t t h e t i m e o f t r i a l . 

T h i s s e c t i o n a p p l i e s o n l y to: " m a r i t a l d e b t s " . Thus p e r s o n a l 

d e b t s i n c u r r e d by one spouse w o u l d n o t f a l l under t h i s head. T h i s was 

made c l e a r i n Ernery v E m e r y 1 ~*"whe re Montgomery J . h e l d t h a t t h e w i f e 

d i d not have t o s h a r e any o f t h e b u r d e n s of t h e husband's company 

where t h e company was n o t a f a m i l y a s s e t . 
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Th'e M a r i t a l Home a n d H o u s e h o l d G o o d s . 

B o t h t h e m a r i t a l home a n d h o u s e h o l d g o o d s a r e t r e a t e d s e p a r a t e l y 

f r o m o t h e r m a r i t a l p r o p e r t y i n t h e M a r i t a l P r o p e r t y A c t . T h e t e r m 

" m a r i t a l home" i s d e f i n e d i n s.16 as f o l l o w s : 

P r o p e r t y t h a t i s o r h a s b e e n o c c u p i e d b y a p e r s o n a n d h i s o r 
h e r s p o u s e a s t h e i r f a m i l y r e s i d e n c e i s a m a r i t a l home, a n d 
w h e r e p r o p e r t y t h a t i n c l u d e s a m a r i t a l home i s u s e d f o r a 
p u r p o s e i n a d d i t i o n t o a f a m i l y r e s i d e n c e , t h e m a r i t a l home 
i s t h a t p o r t i o n o f t h e p r o p e r t y t h a t may r e a s o n a b l y be 
r e g a r d e d a s n e c e s s a r y t o t h e u s e a n d e n j o y m e n t o f t h e f a m i l y 
r e s i d e n c e . 

S e c t i o n 17(1) f u r t h e r s t a t e s t h a t s.16 a p p l i e s n o t w i t h s t a n d i n g 

t h a t i t s a p p l i c a t i o n r e s u l t s i n more t h a n o n e m a r i t a l home. 

S e c t i o n 16 does n o t s p e c i f y what t i t l e a spouse must h o l d i n 

the p r o p e r t y i n q u e s t i o n . Does i t i n c l u d e l e a s e h o l d i n t e r e s t s and 

e q u i t a b l e i n t e r e s t s , f o r example? The o n l y r e q u i r e m e n t l a i d down i n 

s.16 i s t h a t i t be o c c u p i e d as t h e f a m i l y r e s i d e n c e so a p p a r e n t l y i t 

w o u l d i n c l u d e such i n t e r e s t s . 

I n O ' B l e n i s v O ' B l e n i s ^ ^ J o n e s J . d e a l t w i t h a m a r i t a l home, t i t l e 

t o w h i c h was i n t h e name o f t h e d i r e c t o r o f t h e V e t e r a n ' s L a n d A c t 

He made no r e f e r e n c e t o a n y p o s s i b l e c o n f l i c t i n o p e r a t i o n b e t w e e n t h e 

V e t e r a n ' s L a n d A c t a n d t h e M a r i t a l P r o p e r t y A c t . I n s t e a d , r e f e r r i n g t o 

14 15 t h e O n t a r i o c a s e o f Re W h i t e l y , he s t a t e d : 

A t t h i s s t a g e I s i m p l y o r d e r t h a t t h e p l a i n t i f f i s e n t i t l e d 
t o a d e c l a r a t i o n t h e d e f e n d a n t h o l d s h i s r i g h t s t o a c o n v e y a n c e 
f r o m t h e d i r e c t o r o f t h e V e t e r a n ' s L a n d A c t i n t r u s t f o r t h e 
p l a i n t i f f a s t o a o n e - h a l f i n t e r e s t a n d t h a t h e h o l d s t h e 
p r o p e r t y , when t i t l e i s a c q u i r e d b y h i m , i n t r u s t f o r t h e 
p l a i n t i f f t o t h e e x t e n t o f a o n e - h a l f i n t e r e s t . 
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The O n t a r i o C o u r t o f A p p e a l i n Re..Whitley had made an o r d e r 

s i m i l a r t o t h i s where the w i f e had been f o u n d t o have an e q u i t a b l e 

r i g h t i n t h e m a r i t a l home wh i c h was a l s o i n t h e name o f t h e d i r e c t o r 

o f the V e t e r a n ' s Land A c t . The c o u r t was o f the view t h a t t h e v e s t i n g 

o f t i t l e i n t h e d i r e c t o r i s more a m a t t e r o f form and ought n o t t o 

i n t e r f e r e w i t h t h e s u b s t a n t i v e r i g h t s o f the p a r t i e s . I t seems t h a t t h e 

New B r u n s w i c k c o u r t s a r e g o i n g t o f o l l o w t h i s r e a s o n i n g r a t h e r t h a n t h a t 

o f the B r i t i s h C o l u m b i a C o u r t o f A p p e a l i n H a r p e r v H a r p e r ^ , which 

had h e l d t h a t so l o n g as p r o p e r t y r e m a i n s i n t h e name o f t h e d i r e c t o r , 

t h e v e t e r a n had no i n t e r e s t i n t h e p r o p e r t y and s.8 o f t h e F a m i l y 
17 1 R e l a t i o n s A c t c o u l d n o t a p p l y t o t h e p r o p e r t y . So i n M c C l u r e v M c C l u r e 

p r o p e r t y i n t h e name o f t h e d i r e c t o r o f the V e t e r a n ' s Land A c t was 

a g a i n d e a l t w i t h by t h e New B r u n s w i c k under t h e M a r i t a l P r o p e r t y A c t , 

a l t h o u g h t h i s t i m e w i t h o u t r e f e r e n c e t o any p o s s i b l e c o n f l i c t . 

A l t h o u g h the New B r u n s w i c k A c t does not s p e c i f y what i n t e r e s t 

must be h e l d by a spouse i n t h e m a r i t a l home, some i n t e r e s t must 

o b v i o u s l y be h e l d , o t h e r w i s e t h e r e ..would b e - n o t h i n g t o s h a r e . I t i s 

not c l e a r what the s i t u a t i o n w o u l d be where a spouse o n l y a c q u i r e d an 

" i n t e r e s t " i n t h e .^property a f t e r t h e p a r t i e s had s e p a r a t e d , though t h e 

home i t s e l f h ad been u s e d as t h e f a m i l y r e s i d e n c e p r i o r t o s e p a r a t i o n . 

F o r example, i f t h e p a r t i e s had been l i v i n g i n p r e m i s e s owned by t h e 

w i f e ' s p a r e n t s and a f t e r s e p a r a t i o n t h e house was g i f t e d t o t h e w i f e 

a l o n e , w o u l d the husband be e n t i t l e d t o seek a s h a r e i n i t ? The e x e m p t i o n 

o f g i f t s from t h e d e f i n i t i o n o f m a r i t a l p r o p e r t y does n o t a p p l y w i t h 

r e s p e c t t o t h e m a r i t a l home, w h i c h i s d e a l t w i t h under a d i f f e r e n t 
18 

p a r t o f t h e A c t and w h i c h , i n any e v e n t , i s e x p r e s s l y i n c l u d e d under 

the d e f i n i t i o n o f f a m i l y a s s e t s . L o g i c a l l y , t h e r e f o r e , t h e husband 
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w o u l d be e n t i t l e d t o h i s s h a r e . I f t h i s i s s o , a t what p o i n t , i f e v e r , 

does t h e husband's i n t e r e s t cease,' o r w i l l he always be e n t i t l e d t o 

c l a i m a s h a r e i n t h e h o u s e , d e s p i t e t h e number o f y e a r s o f s e p a r a t i o n , 

once t h e w i f e a c q u i r e s t i t l e t o i t ? The A c t g i v e s no i n d i c a t i o n t h a t a 

m a r i t a l home, so f o u n d , can e v e r l o s e t h i s s t a t u s . Once a home has 

been o c c u p i e d as a f a m i l y r e s i d e n c e i t a c q u i r e s t h e s t a t u s o f a m a r i t a l 

home and seems t o r e m a i n so f o r e v e r . T h i s w o u l d i n d i c a t e t h a t t h e 

husband's r i g h t h e r e i s i n d e f i n i t e , s u b j e c t t o t h e p r o v i s o t h a t i f a 

d i s t r i b u t i o n i s made under-- t h e A c t and t h e w i f e t h e n a c q u i r e s t i t l e 

t o t h e " m a r i t a l home", t h e h u s b a n d m i g h t have d i f f i c u l t y i n i m p l e m e n t i n g 

t h i s r i g h t . Even i n t h e s e c i r c u m s t a n c e s , however, t h e r e a p p e a r s t o be 

n o t h i n g i n t h e A c t t h a t w o u l d r e n d e r the house a m a r i t a l home no 

lo n g e r . 

S e c t i o n 16 g i v e s no i n d i c a t i o n , e i t h e r , o f what deg r e e o f 

" r e s i d e n c e " i s r e q u i r e d t o b r i n g a house w i t h i n i t s t e r m s . I t r e f e r s t o 

a house t h a t " i s o r has been o c c u p i e d (by t h e s p o u s e s ) as t h e i r f a m i l y 

r e s i d e n c e " . T h e r e i s no r e q u i r e m e n t t h a t t h e y o r d i n a r i l y r e s i d e i n the 

p r o p e r t y . I t seems, t h e r e f o r e , t h a t even a s h o r t s t a y i n a house as a 

f a m i l y u n i t would r e n d e r t h a t p r o p e r t y a f a m i l y home. S o m e t h i n g more 

t h a n mere o c c u p a t i o n w o u l d p r o b a b l y be r e q u i r e d , however. In t h i s r e s p e c t 

t h e New B r u n s w i c k c o u r t s a r e l i k e l y t o f o l l o w t h e O n t a r i o d e c i s i o n o f 
19 

T a y l o r v T a y l o r , where i t was h e l d t h a t a f a m i l y r e s i d e n c e ought t o 

be a p l a c e a r o u n d which a c o u p l e ' s n o r m a l l i f e r e v o l v e s . 

An i n t e r e s t i n g i n n o v a t i o n i n t h e New 

t h a t i t g i v e s s p o u s e s e x t e n s i v e r i g h t s o v e r 

m a r r i a g e s t i l l s u b s i s t s . S e c t i o n 20 g i v e s a 

B r u n s w i c k l e g i s l a t i o n i s 

the m a r i t a l home w h i l e the 

non-owning spouse a r i g h t 
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to o n e - h a l f o f t h e n e t p r o c e e d s r e a l i z e d from t h e d i s p o s i t i o n o f t h e 

m a r i t a l home.' I f t h e house i s s o l d d u r i n g the c o u r s e o f t h e m a r r i a g e , 

s.21(3) p r o v i d e s t h a t any p r o c e e d s r e c e i v e d are h e l d i n t r u s t , t o be 

s h a r e d by t h e s p o u s e s . The r i g h t does n o t s u r v i v e ..If t h e m a r r i a g e ends 

20 

t h r o u g h d i v o r c e o r t h e d e a t h o f one o f t h e s p o u s e s , . I n t h e s e 

c i r c u m s t a n c e s , however, the non-owning spouse would be p r o t e c t e d by t h e 

r i g h t t o s h a r e e q u a l l y i n t h e m a r i t a l p r o p e r t y . 

H o u s e h o l d goods a r e d e f i n e d i n s . l as " f u r n i t u r e , e q u i p m e n t , 

a p p l i a n c e s and e f f e c t s owned by one spouse o r b o t h s p o u s e s and o r d i n a r i l y 

used o r e n j o y e d by b o t h s p o u s e s o r one o r more o f t h e i r c h i l d r e n w i t h i n 

o r about t h e m a r i t a l home w h i l e t h e s p o u s e s a r e o r were c o h a b i t i n g " . 

T h e r e have been no r e p o r t e d c a s e s as y e t i n wh i c h the d e f i n i t i o n has come 

up f o r d i s c u s s i o n . In most, i f not a l l , c a s e s , i t w i l l p r o b a b l y be 

a p p a r e n t w h e t h e r a s s e t s do c o n s t i t u t e h o u s e h o l d goods. As t h e y form a 

s u b - c a t e g o r y o f f a m i l y a s s e t s , i t i s i r r e l e v a n t w h e t h e r h o u s e h o l d 

goods were a c q u i r e d b e f o r e o r a f t e r m a r r i a g e . 

One o f t h e most i m p o r t a n t r i g h t s g i v e n t o a non-owning spouse 

i n r e l a t i o n t o h o u s e h o l d goods i s c o n t a i n e d i n s.,27. T h i s g i v e s a non-

owning spouse a r i g h t t o a p p l y t o the c o u r t to p r e v e n t t h e d i s p o s i t i o n 

o f any i n t e r e s t i n s p e c i f i e d h o u s e h o l d goods w i t h o u t j o i n t c o n s e n t . Once 

an a p p l i c a t i o n i s made and a summons and s u p p o r t i n g a f f i d a v i t a r e 

s e r v e d on t h e o t h e r s p o u s e , t h a t spouse i s p r e v e n t e d from d i s p o s i n g o f 

h o u s e h o l d goods. F u r t h e r m o r e , i f h o u s e h o l d goods have been d i s p o s e d o f 

w i t h i n t h r e e months p r i o r t o t h e da t e o f t h e a p p l i c a t i o n or b e f o r e o r 

a f t e r the summons was s e r v e d , the c o u r t may o r d e r t h e d e f e n d a n t spouse 

t o pay c o m p e n s a t i o n t o t h e a p p l i c a n t spouse i n r e s p e c t o f t h e l o s s o f 
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use and enjoyment o f t h e h o u s e h o l d goods, i n an amount t h e c o u r t . 
2 2 

c o n s i d e r s f a i r and r e a s o n a b l e . The c o u r t does n o t have a u t h o r i t y t o 

s e t a s i d e a d i s p o s i t i o n made i n c o n t r a v e n t i o n o f t h e A c t o r a c o u r t 

o r d e r . Under s . 3 0 ( l ) , however, i t may r e q u i r e any p e r s o n who a c q u i r e s 

t h e goods under such a d i s p o s i t i o n and who had n o t i c e t h a t t h e ..goods 

were b e i n g d i s p o s e d o f i n c o n t r a v e n t i o n o f t h e A c t o r a c o u r t o r d e r 

t o compensate the non-owning s p o u s e . 

As w i t h t h e m a r i t a l home, t h e s e r i g h t s a p p l y d u r i n g t h e c o u r s e 

o f t h e m a r r i a g e . They t h u s i n t e r f e r e w i t h t h e no r m a l p r o c e d u r e i n a 

s e p a r a t e p r o p e r t y regime w h i c h p e r m i t s an owner spouse t o d i s p o s e o f 

h i s o r h e r p r o p e r t y d u r i n g t h e c o u r s e o f the m a r r i a g e as and when he o r 

she p l e a s e s . 
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C h a p t e r 7 - O n t a r i o 

The F a m i l y Law Reform flct^of O n t a r i o was e n a c t e d i n 1978 a f t e r . 

a l o n g p r o c e s s towards r e f o r m . T h i s p r o c e s s began i n 1965 when the 

O n t a r i o Law Reform Commission i n i t i a t e d i t s R e s e a r c h P r o j e c t on F a m i l y 

Law. The r e s u l t o f t h e i r i n i t i a t i v e was t h e p u b l i c a t i o n o f a s i x p a r t 
2 

r e p o r t , p a r t 4 o f which d e a l t w i t h m a t r i m o n i a l p r o p e r t y . The r e p o r t 

p r o p o s e d a scheme o f d e f e r r e d s h a r i n g o f a s s e t s . E s s e n t i a l l y , t h e 

scheme would have i n v o l v e d the r e t e n t i o n o f s e p a r a t e p r o p e r t y d u r i n g 

t h e m a r r i a g e and the d i v i s i o n o f t h e p r o f i t s o f t h e m a r r i a g e on 

breakdown. C e r t a i n i t e m s o f p r o p e r t y were t o be exempt - g i f t s , 

p r o p e r t y a c q u i r e d by i n h e r i t a n c e and a n t e - n u p t i a l p r o p e r t y . A u t o m a t i c 

c o - o w n e r s h i p o f the m a t r i m o n i a l home was a l s o recommended. The p r o p o s a l s 

were c r i t i c i z e d , however, b e c a u s e o f t h e i r e x c e s s i v e t e c h n i c a l i t y and 

r i g i d i t y and were n o t i m p l e m e n t e d . 

C e r t a i m l i m i t e d r e f o r m s were a c c o m p l i s h e d w i t h the enactment o f 

t h e F a m i l y Law R e f o r m A c t o f 1975"^. T h i s s t a t u t e a b o l i s h e d t h e v e s t i g e s 
4 

o f u n i t y o f p e r s o n a l i t y , and a l s o a b o l i s h e d t h e p r e s u m p t i o n o f 

advancement^. In a d d i t i o n the A c t s o u g h t t o remedy the p r o b l e m which 
6 

had a r i s e n i n Murdoch v Murdoch . 

The 1975 s t a t u t e was c l e a r l y i n t e n d e d o n l y as an i n t e r i m measure 

and o t h e r , more f u n d a m e n t a l , r e f o r m s were p r o p o s e d . The f i r s t a t t e m p t s 
7 

a t f u r t h e r r e f o r m s were a b o r t i v e . F i n a l l y , however, the p r e s e n t F a m i l y  

Law Reform- A c t became law, coming i n t o f o r c e on March 31, 1978. 
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The F a m i l y Law Reform A c t , 1978 

Under t h e F a m i l y Law Reform Act- t h e s y s t e m o f s e p a r a t e p r o p e r t y 

c o n t i n u e s d u r i n g m a r r i a g e . In the e v e n t o f m a r r i a g e breakdown, however, 

t h e A c t p r o v i d e s t h a t each s p o u s e has a r i g h t t o s h a r e i n any p r o p e r t y 

w hich i s a f a m i l y a s s e t , r e g a r d l e s s o f w h i c h spouse owns i t . A l t h o u g h 
8 

t h e r e i s a p r e s u m p t i o n o f e q u a l s h a r i n g , the A c t a l l o w s a judge t o 

d e p a r t from t h i s r u l e i f , a f t e r c o n s i d e r a t i o n o f the l e g i s l a t i v e 
9 

g u i d e l i n e s , i t a p p e a r s j u s t t o do.so . The c o u r t a l s o has a d i s c r e t i o n 

t o o r d e r s h a r i n g o f n o n - f a m i l y a s s e t s where f a m i l y a s s e t s have been 
l o 

u n r e a s o n a b l y i m p o v e r i s h e d . B u s i n e s s p r o p e r t y and o t h e r n o n - f a m i l y 

a s s e t s n o t s u b j e c t to a u t o m a t i c s h a r i n g may be d i v i d e d where t h e c o u r t 

f i n d s t h a t , h a v i n g r e g a r d t o the a s s u m p t i o n o f r e s p o n s i b i l i t y by a 

spouse as a homemaker and i n c a r i n g f o r t h e c h i l d r e n , i t would be 

i n e q u i t a b l e to^-share o n l y f a m i l y a s s e t s ^ . F u r t h e r , where a spouse o r 

a f o r m e r spouse has made a d i r e c t c o n t r i b u t i o n i n work o r money t o 

p r o p e r t y which i s n o t a f a m i l y a s s e t , t h e r e i s a r i g h t t o c l a i m 
1 2 

p r o p o r t i o n a t e c o m p e n s a t i o n o r an i n t e r e s t i n t h e p r o p e r t y 

G e n e r a l l y o n l y t h o s e a s s e t s w h i c h c o n s t i t u t e " f a m i l y a s s e t s " 

under the Act's p r o v i s i o n s w i l l be d i v i d e d on m a r r i a g e breakdown. As 

G r a v e l y U.F.C.J, e x p l a i n e d i n K a s t r a u v K a s t r a u ^ : 

A l t h o u g h the F a m i l y Law Reform A c t ... makes c l e a r i n b o t h i t s 
p r e a m b l e and i n s.4(5) t h a t m a r r i a g e i s t o be t r e a t e d as a 
f o r m o f p a r t n e r s h i p , i t r e s t r i c t s i n t h e n o r m a l c a s e t h e r e s u l t 
o f the w i n d i n g up o f t h e p a r t n e r s h i p t o d i v i s i o n s o f f a m i l y 
a s s e t s o n l y . ... I t i s o n l y when u n f a i r n e s s would be t h e r e s u l t 
o f such a d i v i s i o n t h a t t h e c o u r t has any r i g h t t o e n t e r t a i n 
d i v i s i o n o f n o n - f a m i l y a s s e t s under s.4(6) . 

G i v e n t h i s basis?, the c h a r a c t e r i z a t i o n o f a s s e t s i s o b v i o u s l y a 
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v i t a l e l e m e n t i n any c a s e b r o u g h t under t h e A c t 

F a m i l y As s e t s . 

"Family, a s s e t s " a r e d e f i n e d f o r t h e p u r p o s e o f the F a m i l y Law  

Reform A c t by s.3 (b) : 

(b) " F a m i l y a s s e t s " means a m a t r i m o n i a l home as d e t e r m i n e d 
under P a r t I I I and p r o p e r t y owned by one spouse o r b o t h s p o u s e s 
and o r d i n a r i l y used and e n j o y e d by b o t h s p o u s e s o r one o r more 
o f t h e i r c h i l d r e n w h i l e t h e s p o u s e s a r e r e s i d i n g t o g e t h e r f o r 
s h e l t e r or t r a n s p o r t a t i o n o r h o u s e h o l d , e d u c a t i o n a l , r e c r e a t i o n a l , 
s o c i a l o r a e s t h e t i c p u r p o s e s , and i n c l u d e s , 

( i ) money i n an a c c o u n t w i t h a c h a r e t e r e d bank, s a v i n g s 
o f f i c e , c r e d i t u n i o n o r t r u s t company where t h e a c c o u n t i s 
o r d i n a r i l y u s e d f o r s h e l t e r o r t r a n s p o r t a t i o n o r f o r h o u s e h o l d , 
e d u c a t i o n a l , r e c r e a t i o n a l , s o c i a l o r a e s t h e t i c p u r p o s e s , 

( i i ) where . p r o p e r t y , owned by a c o r p o r a t i o n o r t r u s t e e 
w ould, i f i t were owned by a s p o u s e , be a f a m i l y a s s e t , 
s h a r e s i n the c o r p o r a t i o n o r an i n t e r e s t i n t h e t r u s t 
owned by t h e spouse h a v i n g a market v a l u e e q u a l t o t h e 
v a l u e o f t h e b e n e f i t the spouse has i n r e s p e c t t o t h e 
p r o p e r t y , 

( i i i ) p r o p e r t y o v e r w h i c h a spouse h a s , e i t h e r a l o n e o r i n 
c o n j u n c t i o n w i t h a n o t h e r p e r s o n , a power o f a p p o i n t m e n t 
e x e r c i s a b l e i n f a v o u r o f h i m s e l f o r h e r s e l f , i f t h e p r o p e r t y 
w o u l d be a f a m i l y a s s e t i f . i t were owned by t h e s p o u s e , and 

( i v ) p r o p e r t y d i s p o s e d o f by a spouse b u t o v e r which t h e 
spouse h a s , e i t h e r a l o n e o r i n c o n j u n c t i o n w i t h a n o t h e r 
p e r s o n , a power to r e v o k e the d i s p o s i t i o n o r a power t o 
consume, i n v o k e o r d i s p o s e o f t h e p r o p e r t y , i f t h e p r o p e r t y 
would be a f a m i l y a s s e t i f i t were owned by t h e s p o u s e , 

b u t does n o t i n c l u d e p r o p e r t y t h a t the s p o u s e s have a g r e e d by 
a d o m e s t i c c o n t r a c t i s n o t t o be i n c l u d e d i n t h e f a m i l y a s s e t s ; 

(c) " p r o p e r t y " means r e a l o r p e r s o n a l p r o p e r t y or any i n t e r e s t 
t h e r e i n . 

S p e c i f i c a l l y i n c l u d e d w i t h i n the term " f a m i l y a s s e t s " i s t h e " m a t r i m o n i a l 

home", d e f i n e d i n P a r t I I I as f o l l o w s : 1 4 

http://if.it
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Property. i n which a married 
or has been occupied by the 
as t h e i r matrimonial home. 

person has an i n t e r e s t and that i s 
married person and h i s or her spouse 

The matrimonial home w i l l be dis c u s s e d l a t e r i n t h i s s e c t i o n . 

For the moment the emphasis w i l l be on what other property i s 

encompassed w i t h i n the term " f a m i l y a s s e t s " . 

From the outset the courts made i t c l e a r that not a l l property 

owned by the spouses would be considered a family asset. In Meszaros v 
15 

Meszaros counsel f o r the wife urged that a l l property owned by e i t h e r 

husband or wife c o n s t i t u t e s " f a m i l y a s s e t s " and should be d i v i d e d 

e q u a l l y under s.4 of the Family Law Reform Act. The court p o i n t e d out 

that t h i s approach i s pre c l u d e d by the f a c t t h at the Act has ex p r e s s l y 

d e f i n e d " f a m i l y a s s e t s " i n s.3(b) and i n s.4(6) set out the circumstances 

i n which the court i s to make a d i v i s i o n of other p r o p e r t y . In order to 

q u a l i f y as a "f a m i l y a s s e t " , t h e r e f o r e , an asset had to c o n s t i t u t e 

"property owned by one spouse or both spouses and o r d i n a r i l y used or 

enjoyed by both spouses or one or more of t h e i r c h i l d r e n while the 

spouses are r e s i d i n g t i g e t h e r f o r s h e l t e r or t r a n s p o r t a t i o n or f o r 

household, e d u c a t i o n a l , r e c r e a t i o n a l , s o c i a l or a e s t h e t i c purposes". 

Under s-. 3(1) , property i s so defi n e d that i t i n c l u d e s r e a l or 

perso n a l property or any i n t e r e s t t h e r e i n . S e c t i o n 3(b) r e q u i r e s 

ownership by one spouse or both, spouses. A c c o r d i n g l y i t was hel d i n 

Sobot v S o b o t 1 6 t h a t an organ which had been purchased f o r the use of 

one of the c h i l d r e n and was a g i f t to him would not be i n c l u d e d i n a 

d i v i s i o n of property as i t was not a famil y asset. For the same reason 
17 

i t was h e l d i n Mcintyre v Mclntyre that property l o t s h e l d i n the name 
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o f the h u s b and and w i f e a l t e r n a t i v e l y as t r u s t e e f o r t h e i r c h i l d r e n are 

n o t b e n e f i c a l l y "owned" by a spouse and t h e r e f o r e a r e n o t f a m i l y a s s e t s . 

The e x t e n d e d d e f i n i t i o n o f f a m i l y a s s e t s , however, makes i t c l e a r t h a t 

a s s e t s owned by a c o r p o r a t i o n , where one o f t h e s p o u s e s owns s h a r e s i n 

t h a t c o r p o r a t i o n , w i l l be c o v e r e d . 

O r d i n a r i l y u s e d and e n j o y e d . 

In. d e a l i n g - w i t h t h e c o n c e p t o f f a m i l y a s s e t s , one o f t h e 

c o n t e n t i o u s a r e a s i s whether a p a r t i c u l a r a s s e t was s u f f i c i e n t l y u sed 

by b o t h s p o u s e s o r by t h e i r c h i l d r e n t o b r i n g i t w i t h i n t h e scope o f 

o r d i n a r y usage and e n joyment. T h i s q u e s t i o n has been c o n s i d e r e d i n many 
18 

c a s e s . ' In Bregman v Bregman the h u s b and had an O r i e n t a l r u g c o l l e c t i o n , 

some o f which were k e p t on d i s p l a y i n the f a m i l y r e s i d e n c e and some of 

w h i c h were s t o r e d i n a s p e c i a l b o x e d c o l l e c t i o n and n o t g e n e r a l l y u s e d 

o r d i s p l a y e d i n t h e family, home. I t was h e l d by t h e c o u r t t h a t t h e boxed 

c o l l e c t i o n was a p r i v a t e c o l l e c t i o n , s e g r e g a t e d and r e t a i n e d as such by 

the h u s b a n d , and was n o t o r d i n a r i l y u s e d o r e n j o y e d by b o t h s p o u s e s o r 

any o f t h e i r c h i l d r e n d u r i n g c o h a b i t a t i o n . T h i s p a r t o f t h e c o l l e c t i o n 

was not a f a m i l y a s s e t . Those rugs on d i s p l a y i n t h e h o u s e , on t h e 

o t h e r hand, were h e l d t o be f a m i l y a s s e t s as t h e r e q u i s i t e usage o f same 

had been e s t a b l i s h e d . 

19 

In S i 1 v e r s t e i n v S i l v e r s t e i n a summer c o t t a g e b u i l d i n g l o t was 

h e l d n o t t o be a f a m i l y a s s e t . A l t h o u g h th e l o t had been, owned by t h e 

h u s b a n d f o r a l o n g t i m e i t was f o u n d t h a t i t had n e v e r been o r d i n a r i l y 

u sed o r e n j o y e d by t h e s p o u s e s o r t h e i r c h i l d r e n . In f a c t i t was n e v e r 

u s e d f o r any p u r p o s e w h a t s o e v e r . 
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2 0 In M c l n t y r e v M c l n t y r e a f i f t y a c r e p a r c e l o f l a n d u s e d f o r 

g r o w i n g v e g e t a b l e s and f e e d i n g horses, was f o u n d t o be a f a m i l y a s s e t 

b e c a u s e t h a t usage amounted t o usage i n the o r d i n a r y o r c u s t o m a r y mode 

o f l i f e o f the f a m i l y . 

21 

In B o y d e l l v Boyde11 , a d o l l c o l l e c t i o n worth between $10,000 

and $25,000 a s s e m b l e d by t h e w i f e as h e r hobby was h e l d not t o be a 

f a m i l y a s s e t even t h o u g h the h u s b and a s s i s t e d t h e w i f e by d r i v i n g h e r 

on b u y i n g and s e l l i n g t r i p s , making s t o r a g e and d u p l e x c a b i n e t s , and 

l e n d i n g h e r money f o r p u r c h a s e s . The c o l l e c t i o n was owned by t h e w i f e 

and was not used o r e n j o y e d by t h e husband f o r any o f t h e p u r p o s e s s e t 

o u t i n s . 3 ( b ) . 

I t w o u l d seem c l e a r t h a t mere i n t e n t i o n t o use p r o p e r t y i n t h e 

r e q u i r e d manner w o u l d n o t be s u f f i c i e n t t o b r i n g the p r o p e r t y w i t h i n 

the d e f i n i t i o n o f a f a m i l y a s s e t . A c t u a l usage a p p e a r s t o be what i s 

e n v i s a g e d by t h e A c t . T h i s i s c e r t a i n l y the a p p r o a c h w h i c h was i n i t i a l l y 
2 2 

t a k e n by t h e c o u r t s . Thus i n T a y l o r v T a y l o r t h e husband had bought a 

condominium i n F l o r i d a which he and h i s w i f e had p l a n n e d t o use f o r 

r e c r e a t i o n a l p u r p o s e s . The c o u r t f o u n d t h a t n e i t h e r t h e s p o u s e s n o r 

t h e i r c h i l d r e n had o r d i n a r i l y u s e d t h e condominium f o r t h i s p u r p o s e , 

a l t h o u g h the i n t e n t i o n t o do so was t h e r e , were t h e f a m i l y t o r e m a i n 

i n t a c t . S t e i n b e r g U.F.C.J, a c c o r d i n g l y h e l d t h a t "the mere i n t e n t i o n 

t o o r d i n a r i l y use t h e p r o p e r t y f o r r e c r e a t i o n a l p u r p o s e s i s i n s u f f i c i e n t 
2 3 

to c o n v e r t i t t o a f a m i l y a s s e t w i t h o u t a c t u a l o r d i n a r y u s e " 

In Toth. 

been p u r c h a s e d 

v T o t h , however, 

f o r use i n a hobby 

the c o u r t h e l d t h a t t o o l s w h i c h had 

e n j o y e d by b o t h s p o u s e s b u t w hich had 
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n e v e r a c t u a l l y been, so u s e d c o n s t i t u t e d f a m i l y a s s e t s . In d e a l i n g w i t h 
. . . 25 the i s s u e o f p r o o f o f u s e r , C l ements C.C.J, s t a t e d : 

An argument may be made t h a t t h e A c t e x p r e s s e s i t s e l f i n t h e 
words " o r d i n a r i l y u s e d o r e n j o y e d " and t h u s n o t o n l y s h o u l d t h e r e 
be a u s e r t e s t due to. t h e d i s j u n c t i o n " o r " b u t a l s o an enjoyment 
t e s t . No doubt the p l a i n t i f f and t h e d e f e n d a n t e n j o y e d 
e x p a n d i n g t h e i r c o l l e c t i o n o f t o o l s and equipment and t r e a t e d 
same as p a r t o f t h e i r hobby and as an enhancement t o t h e i r 
p l e a s u r e from i t . 

A l t h o u g h t h i s argument may be a p p e a l i n g , i t i s s u b m i t t e d t h a t 

H i s L o r d s h i p gave t o o l i b e r a l an i n t e r p r e t a t i o n t o t h e word " e n j o y e d " . 

The word " e n j o y e d " must be i n t e r p r e t e d w i t h i n t h e c o n t e x t o f t h e 

r e l e v a n t s e c t i o n s . S e c t i o n s 3(b) and 4(1) a t t e m p t t o p r o v i d e f o r t h e 

s h a r i n g o f a s s e t s , n o t by r e f e r e n c e t o p a r t i c u l a r t y p e s o f a s s e t s , f o r 

example, c a r s . a n d h o u s e s , b u t by r e f e r e n c e t o t h e manner i n which any 

p a r t i c u l a r t y p e o f a s s e t i s u t i l i z e d . T h i s i s c e r t a i n l y t h e s e n s e i n 

which t h e word " e n j o y e d " was i n t e r p r e t e d i n T a y l o r (supra) . 

F u r t h e r s u p p o r t f o r t h i s i n t e r p r e t a t i o n i s c o n t a i n e d i n t h e 

c a s e s d e a l i n g w i t h p e n s i o n b e n e f i t s . The c o u r t s have c o n s i s t e n t l y h e l d 

t h a t r e g i s t e r e d r e t i r e m e n t s a v i n g s p l a n s , r e g i s t e r e d home o w n e r s h i p 

p l a n s and t h e l i k e do n o t f a l l w i t h i n the d e f i n i t i o n o f f a m i l y a s s e t s . 
. 2 6 

In S t . G e r m a i n v S t . G e r m a i n Arnup J.A. e x p l a i n e d t h a t a l t h o u g h a spouse 
2 7 

w o u l d e n j o y the s e c u r i t y o f knowing t h a t s u c h a p e n s i o n was t h e r e : 
S i n c e payments under t h e p l a n had n o t begun and were many y e a r s 
away, i t c o u l d n o t be s a i d t h a t the i n t e r e s t i n t h e p l a n was 
p r o p e r t y "owned by one spouse o r b o t h s p o u s e s and o r d i n a r i l y used 
o r e n j o y e d by b o t h s p o u s e s . . . " w h i l e t h e s p o u s e s a r e r e s i d i n g 
t o g e t h e r f o r s h e l t e r : o r t r a n s p o r t a t i o n o r f o r h o u s e h o l d , 
e d u c a t i o n a l , r e c r e a t i o n a l , s o c i a l o r a e s t h e t i c p u r p o s e s " . 

any 

In r e a c h i n g 

p o s s i b i l i t y o f 

t h i s c o n c l u s i o n t h e c o u r t s t o p p e d , i n l a r g e p a r t , 

a d a p t i n g the i n n o v a t i v e l a n g u a g e o f McDermid C.C.J. 
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• 28 
l n i r w i n v ±rv±n t o p e n s i o n f u n d s . The l a t t e r c a s e d e a l t w i t h t h e i s s ue 

of whether the p r o c e e d s from a f i r e i n s u r a n c e p o l i c y on t h e c o n t e n t s 

of the m a t r i m o n i a l home c o u l d be p r o p e r l y c o n s i d e r e d t o be a f a m i l y 

a s s e t , such p r o c e e d s h a v i n g been p a i d as a r e s u l t o f a f i r e w h i c h 

o c c u r r e d a f t e r t h e s e p a r a t i o n o f the p a r t i e s . To do so i t had t o f a l l 

w i t h i n t h e t e r m s o f s.3(b) o f the d e f i n i t i o n . At f i r s t s i g h t i t w o u l d 

appear t h a t t h e i n s u r a n c e p r o c e e d s c o u l d n o t f a l l w i t h i n t h i s s e c t i o n . 

S i n c e the money due under the p o l i c y was o n l y r e a l i z e d a f t e r s e p a r a t i o n , 

the funds t h e m s e l v e s c o u l d n o t be used i n a f a s h i o n t h a t w o u l d s a t i s f y 

the d e f i n i t i o n o f s . 3 ( b ) . McDermid C.C.J, n e v e r t h e l e s s h e l d t h a t t h e 

p r o c e e d s d i d c o n s t i t u t e a f a m i l y a s s e t . He j u s t i f i e d h i s c o n c l u s i o n 

on the g r o u n d t h a t " b o t h o f t h e p a r t i e s would have "the use and b e n e f i t 

o f " t h e i n s u r a n c e p o l i c y i n s o f a r as i t r e l a t e d t o h o u s e h o l d p u r p o s e s , 

w h i l e t h e y were l i v i n g t o g e t h e r . S u r e l y a h o u s e h o l d p u r p o s e w o u l d be 

f u l f i l l e d by t h e p r o v i s i o n s o f an i n s u r a n c e p o l i c y t o p r o v i d e f o r 

r e p l a c i n g h o u s e h o l d c o n t e n t s which might be l o s t as a r e s u l t o f a f i r e " . 

H i s c o n c l u s i o n , however, i s s u b j e c t t o argument. U n t i l s uch t i m e as 

f i r e ensues and t h e p r o c e e d s a r e p a i d o v e r , i t i s d i f f i c u l t t o see 

what "use" o r " b e n e f i t " t h e p a r t i e s h e r e w o u l d have w i t h r e s p e c t t o 

such p o l i c y . At b e s t t h e y w o u l d have the s a t i s i f a c t i o n o f knowing t h a t 

i f t h e c o n t e n t s b u r n e d t h e y w o u l d be compensated. A l t h o u g h t h e c o n c l u s i o n 

r e a c h e d by McDermid C.C.J, was b o t h a r e a s o n a b l e and d e s i r a b l e one, i t 

i s n o t as e v i d e n t t e c h n i c a l l y as i t i s e m o t i o n a l l y . Any " u s e " t h e 

p o l i c y has seems t o be a m e t a p h y s i c a l one. I t was m a i n l y t h i s c o n s i d e r a t i o n 

which l e d the c o u r t i n t h e S t . G e r m a i n case t o r e g a r d the p e n s i o n p l a n 

as a n o n - f a m i l y a s s e t . In f a c t , t h e r e i s no s u b s t a n t i a l d i f f e r e n c e 

between a r e g i s t e r e d r e t i r e m e n t s a v i n g s p l a n and t h e f i r e i n s u r a n c e 

p o l i c y i n I r w i n . In each c a s e , an " i n s u r a n c e p o l i c y " has been c r e a t e d 
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w hich s e e k s t o p r o v i d e f u t u r e s e c u r i t y . In. I r w i n i f the c o n t e n t s o f 

the house were d e s t r o y e d , t h e y w o u l d be r e p l a c e d by t h e f i r e i n s u r a n c e 

p o l i c y . In the case o f r e g i s t e r e d r e t i r e m e n t s a v i n g s p l a n s , when t h e 

w a g e - e a r n e r ' s income p r o d u c i n g days have c e a s e d , t h e p o l i c y w i l l p r o v i d e 

t h e n e c e s s a r y f u n d s t o t a k e t h e p l a c e o f the s a l a r y . 

S t . G e r m a i n v S t . G e r m a i n d i d n o t s p e c i f i c a l l y o v e r - r a l e the 

I r w i n d e c i s i o n and i t was not c l e a r f o r some t i m e whether the f o r m e r case 

was i n t e n d e d t o a p p l y t o p e n s i o n p l a n s i n g e n e r a l o r t o t h e p a r t i c u l a r 

t y p e o f p e n s i o n i n v o l v e d i n t h e case i t s e l f . The u n c e r t a i n t y was •„,".. 

compounded by t h e p a u c i t y o f e v i d e n c e as t o t h e r e l a t i v e and r e s p e c t i v e 

r i g h t s o f the s p o u s e s i n t h e p e n s i o n f u n d . T h i s u n c e r t a i n t y was r e s o l v e d 
30 

i n Re L e a t h e r d a l e and L e a t h e r d a l e . In t h i s case t h e C o u r t o f A p p e a l 

a f f i r m a t i v e l y s t a t e d t h a t a r e g i s t e r e d r e t i r e m e n t s a v i n g s p l a n was 

not a f a m i l y a s s e t as d e f i n e d i n s.3 b e c a s u e i t was n o t o r d i n a r i l y u s e d 

or e n j o y e d by t h e s p o u s e s w i t h i n t h e meaning o f s . 3 ( b ) . 

T h i s same l i n e o f r e a s o n i n g has been a p p l i e d by t h e c o u r t s when 

d e a l i n g w i t h employee s a v i n g s and p r o f i t s h a r i n g p l a n s . In C o r r i n v 
31 

C o r r i n t h e c o u r t had t o c h a r a c t e r i z e a D o f a s c o employees S a v i n g s and 

P r o f i t S h a r i n g Fund. In h o l d i n g t h a t t h e f u n d was n o t a f a m i l y a s s e t , 

S t e i n b e r g U.F.C.J, n o t e d : 
. . . f i r s t l y , t h a t the a p p l i c a n t does n o t have a p r e s e n t r i g h t 
t o use t h e money, as i t i s v e s t e d i n a t r u s t e e ; s e c o n d l y , t h a t 
t h e a p p l i c a n t has n e v e r w i t h d r a w n any moneys from t h e f u n d ; 
and t h i r d l y , t h a t t h e f u n d has n e v e r been o r d i n a r i l y u s e d o r 
e n j o y e d by e i t h e r o f the s p o u s e s f o r s h e l t e r , t r a n s p o r t a t i o n 
o r h o u s e h o l d , e d u c a t i o n a l , r e c r e a t i o n a l , s o c i a l o r a e s t h e t i c 
p u rp o s e s . 

T h i s p a r t i c u a i r f u n d came up b e f o r e t h e c o u r t s so o f t e n t h a t 
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S t e i n b e r g U. F . C . J , n o t e d i n Moore, v Moore "^ t h a t the c o u r t was f a m i l i a r 

w i t h i t a l m o s t t o the p o i n t o f being- a b l e to t a k e j u d i c i a l n o t i c e o f 

i t s c o n s t i t u t i o n . In c a s e s coming b e f o r e t h e U n i f i e d F a m i l y C o u r t 

d e a l i n g w i t h t h e f u n d t h e c o n s i s t e n t a p p r o a c h has been t o deny t h a t i t 

can be t r e a t e d as a f a m i l y a s s e t . T h e i r a p p r o a c h was a f f i r m e d by the 

C o u r t o f A p p e a l i n the : L e a t h e r d a l e c a s e , s u p r a , w h i c h h e l d t h a t employee 

s h a r e s owned by :the r e s p o n d e n t h ushand i n B e l l Canada were not f a m i l y 

as s e t s . 

T h e r e a p p e a r s t o be o n l y one r e p o r t e d case on employee s a v i n g s 

3 3 

f u n d s w h i c h c o n f l i c t s w i t h t h i s g e n e r a l t r e n d . Couzens v Couzens 

i n v o l v e d , i n t e r a l i a , a s h a r e p u r c h a s e a r r a n g e m e n t made a v a i l a b l e t o t h e 

husband by h i s e m p l o y e r . In a w a r d i n g the w i f e a s h a r e i n t h e p l a n 
-, 34 

S t o t m D.C.J, n o t e d : 
In t h e ca s e a t b a r I f i n d t h a t t h e s h a r e p u r c h a s e made 
a v a i l a b l e t o t h e h u s b a n d by h i s e m p l o y e r was n o t a p e n s i o n p l a n 
f u n d i n i t s o r d i n a r y and u s u a l meaning. W h i l e the s h a r e p u r c h a s e 
p l a n was o b v i o u s l y d e s i g n e d t o p r o v i d e a s o r t o f " n e s t egg" f o r 
r e t i r i n g e m p l o y e e s , t h e r e were immediate and d i s t i n g u i s h i n g 
b e n e f i t s . T h e r e were a n n u a l d i v i d e n d s i n t h e n a t u r e o f p r o f i t 
s h a r i n g . The p l a n was n o t c o m p u l s o r y and s a l e s , w h i l e r e s t r i c t e d , 
were n o t p r o h i b i t e d . . . 

In t h e r e s u l t he h e l d t h a t t h e a c q u i s i t i o n o f t h e f u n d was by 

the j o i n t e f f o r t s o f b o t h h u s b a n d and w i f e , s i n c e t h e husband's a b i l i t y 

t o a c q u i r e t h e shares-'was a s s i s t e d by h i s w i f e ' s e f f o r t s i n s i d e and 

o u t s i d e t h e home. I f t h e y were not f a m i l y a s s e t s under s.4, he c o n c l u d e d , 

t h e y were c o v e r e d by s.8 and i t was f a i r and e q u i t a b l e t h a t the w i f e be 

g i v e n a o n e - h a l f i n t e r e s t i n t h e s h a r e h o l d i n g s . 

A l t h o u g h t h e p l a n i n Couzens d i f f e r e d s l i g h t l y i n o p e r a t i o n from 

t h e D o f a s c o p l a n , i n b o t h c a s e s t h e r i g h t t o p a r t i c i p a t e i n the p l a n a r o s e 
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s o l e l y by v i r t u e o f the husband's employment.- a f a c t , o u t s i d e t h e 

c o n t r o l o f the w i f e . In f a c t , i n the Couzens case n o t a l l e m p l o y e e s , 

but r a t e h r o n l y s e l e c t e d e mployees, were g i v e n t h e r i g h t t o a c q u i r e 

s h a r e s b a s e d , p r e s u m a b l y , on t h e i r work r e c o r d and h i s t o r y . The d e c i s i o n 

t h e r e f o r e a p p e a r s t o be a t odds w i t h C o r r i n and i t i s s u b m i t t e d t h a t i t 

was w r o n g l y d e c i d e d , a t l e a s t i n s o f a r as i t s o u g h t t o e s t a b l i s h t h a t 
34a 

the f u n d may have been a f a m i l y a s s e t 

I t i s c l e a r from the f o r e g o i n g t h a t mere i n t e n t i o n t o use 

p r o p e r t y . i n a p a r t i c u a l r way i s i n s u f f i c i e n t t o s a t i s f y t h e r e q u i r e m e n t s 

o f o r d i n a r y use and e n joyment. I n t e n t i o n i s n o t i r r e l e v a n t , however. 

Where goods ar e u s e d o n l y o c c a s i o n a l l y f o r a f a m i l y ^purpose i t seems 

t h e y may y e t be c h a r a c t e r i z e d as f a m i l y a s s e t s i f t h e i n t e n t i o n o f t h e 

p a r t i e s i s t h a t t h e p r o p e r t y c a n , where r e q u i r e d i n t h e o r d i n a r y 

c o u r s e o f t h e f a m i l y ' s l i f e , be u s e d f o r f a m i l y p u r p o s e s . So i n Coburn v 
35 

Coburn a c a r owned by t h e husband and o r d i n a r i l y used by him, b u t u s e d 

o c c a s i o n a l l y , by t h e w i f e and c h i l d r e n , was h e l d t o be a f a m i l y a s s e t 

b e c a u s e b o t h s p o u s e s r e a l i z e d and i n t e n d e d t h a t i t w o u l d be a v a i l a b l e 
3 6 

f o r use by the f a m i l y when r e q u i r e d . In Grimes v Grimes a bank a c c o u n t 

i n the husband's name which' was u s e d o c c a s i o n a l l y f o r f a m i l y p u r p o s e s 

was h e l d t o be a f a m i l y a s s e t , n o t w i t h s t a n d i n g t h a t i t had been r e s o r t e d 
3 7 

t o s p o r a d i c a l l y f o r o t h e r p u r p o s e s . S i m i l a r l y i n El-Soheny. v E i - S oheny 

a house which had been o c c u p i e d by t h e s p o u s e s and t h e i r c h i l d r e n f o r 

o n l y two weeks b e f o r e they,moved t o E g y p t and was n e v e r l i v e d i n by the 

f a m i l y a g a i n was r e g a r d e d as a f a m i l y a s s e t . I t i s d i f f i c u l t a t f i r s t 

t o r e c o n c i l e t h e s e c a s e s w i t h t h e p r e c i s e w o r d i n g o f s.3. The r e a s o n i n g 

seems t o be t h a t i f no " u s e r " i s shown, the a s s e t c a n n o t be a f a m i l y 

a s s e t . I f some u s e r i s p r e s e n t , however, i n t e n t i o n may be r e l e v a n t t o 
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c o l o u r t h e u s e r i n c o n s t r u i n g " o r d i n a r i l y u s e d and e n j o y e d " . 

In g e n e r a l t h e c o u r t s w i l l r e q u i r e - m o r e f r e q u e n t usage t h a n t h a t 

i n d i c a t e d i n t h e f o r e g o i n g c a s e s . N o r m a l l y i n o r d e r t o q u a l i f y as 

o r d i n a r y use f o r a f a m i l y p u r p o s e , the p r e d o m i n a n t usage o f t h e p r o p e r t y 

must, i n the o r d i n a r y c o u r s e o f u s a g e , be a f a m i l y u s e r . Such usage 

i n v o l v e s more a q u a l i t a t i v e a n a l y s i s t h a n a q u a n t a t i v e one. So i n 
3 8 

Brewer v Brewer a b o a t which had been b u i l t by t h e husband was h e l d n o t 

t o be a f a m i l y a s s e t . T h e r e was e v i d e n c e t h a t t h e w i f e had done some 

work on i t and had gone out i n t h e b o a t about f o u r t i m e s , once w i t h 

h e r d a u g h t e r . G r a v e l y U.F.C.J, c o n c l u d e d t h a t s o m e t h i n g more t h a n t h i s 

c a s u a l o r o c c a s i o n a l u s e r was r e q u i r e d to c o n s t i t u t e a f a m i l y a s s e t . 

A r e t u r n t o t h i s q u a l i t a t i v e and q u a n t a t i v e t e s t may be seen i n t h e 
39 

r e c e n t c a s e o f Me s v Me s . The p r o p e r t y i n d i s p u t e h e r e was a v a c a n t 

l o t which had been a c q u i r e d f o r a f a m i l y p u r p o s e , was u s e d o c c a s i o n a l l y 

f o r f a m i l y p u r p o s e s and was a v a i l a b l e t o t h e f a m i l y whenever r e q u i r e d . 
N e v e r t h e l e s s K r e e v e r J . r e f u s e d t o c h a r a c t e r i z e i t as a f a m i l y a s s e t . 

40 
He e x p l a i n e d : 

My i n t e r p r e t a t i o n o f t h e a d v e r b " o r d i n a r i l y " e x c l u d e s t h e use 
o r enjoyment I have d e s c r i b e d w i t h r e s p e c t t o t h e A l t a V i s t a 
p r o p e r t y (some v i s i t s by t h e w i f e and c h i l d r e n and l e s s t h a n s i x 
f a m i l y p i c n i c s ) . I c o n c l u d e t h a t t h i s p r o p e r t y was n o t a f a m i l y 
a s s e t . 

The d e c i d e d c a s e s on t h i s i s s u e a r e n o t e n t i r e l y c o n s i s t e n t . 

E a c h c a s e seems t o t u r n on i t s own p a r t i c u l a r f a c t s and i t would be 

d i f f i c u l t t o p r e d i c t i n advance how a c o u r t w o u l d be l i k e l y t o c l a s s i f y 

o c c a s i o n a l usage o f an a s s e t where i t i s a c c o m p a n i e d by i n t e n t i o n t h a t 

the a s s e t be a v a i l a b l e t o t h e f a m i l y . T h i s u n c e r t a i n t y i s t o be r e g r e t t e d 

i n a s t a t u t e w h i c h s e e k s t o a v o i d l i t i g a t i o n by c l e a r l y s e t t i n g out i n 
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advance t h o s e items, o f p r o p e r t y i n wh i c h a spouse has a p r i m a f a c i e 

r i g h t t o s h a r e on m a r i t a l breakdown. 

'By b o t h s p o u s e s o r one or more o f t h e i r c h i l d r e n " . 

The A c t imposes a u s e r t e s t by b o t h s p o u s e s or one o r more o f 
41 

t h e i r c h i l d r e n . P r o p e r t y u s e d by o n l y one spouse w i l l n o t be a f a m x l y 
42 

a s s e t . Thus i n Bregman v Bregman i t was h e l d t h a t a s a i l b o a t u s e d 

e x c l u s i v e l y by t h e husband, f o r s a i l i n g and e n t e r t a i n i n g was n o t a f a m i l y 

a s s e t , n o t w i t h s t a n d i n g t h a t i t s p r e d e c e s s o r had been u s e d by t h e husband 

and one o f t h e c h i l d r e n and t h e r e f o r e w o u l d have been a f a m i l y a s s e t . 

W h i l e use by one spouse a l o n e w i l l n ot s u f f i c e t o make a p r o p e r t y a 

f a m i l y a s s e t , use by one c h i l d a l o n e i s s u f f i c i e n t f o r t h i s p u r p o s e . 

Thus i f i n t h e Bregman case t h e b o a t had been u s e d e x c l u s i v e l y by one 

o f t h e c h i l d r e n i t wo u l d have f a l l e n w i t h i n t h e f a m i l y a s s e t s c a t e g o r y . 

The d i s t i n c t i o n can have b i z a r r e r e s u l t s . Thus i f a husband has a s e t 

o f f i s h i n g r o d s and i s t h e o n l y member o f h i s f a m i l y t o use them, t h e 

ro d s would not be a . f a m i l y a s s e t . I f , however, t h e husband's r o d s were 

used by one o f t h e c h i l d r e n t h e n t h e y would f a l l w i t h i n t h i s c l a s s . 

The l o g i c b e h i n d t h e d i s t i n c t i o n seems t o be t h a t some p e r s o n o t h e r 

t h a n t h e spouse who owns t h e a s s e t i n q u e s t i o n must have t h e use o f 

t h a t a s s e t b e f o r e i t can be r e g a r d e d as f a m i l y p r o p e r t y . Y e t i f t h a t i s 

the case t h e n s u r e l y i f i n t h e example above t h e w i f e wa6:-the o n l y 

member o f t h e f a m i l y t o use t h e f i s h i n g r o d s , t h a t s h o u l d be s u f f i c i e n t 

t o s a t i s f y t h i s r e q u i r e m e n t . A c c o r d i n g t o t h e d e f i n i t i o n , however, t h a t 

u s e , being, use by o n l y one o f t h e s p o u s e s , would not be s u f f i c i e n t . 
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•"While- the: s p o u s e s -a-re . r e s i d i n g t o g e t h e r " . 

I t seems i m p l i c i t i n t h e words u s e d i n s.3(b) t h a t a s s e t s , t o 

be f a m i l y a s s e t s , must have been a c q u i r e d w h i l e t h e s p o u s e s were r e s i d i n g ' 

t o g e t h e r i n a c o n j u g a l r e l a t i o n s h i p . A c c o r d i n g l y p r o p e r t y a c q u i r e d a f t e r 

s e p a r a t i o n i s e x c l u d e d form t h e o p e r a t i o n o f the A c t . No c a s e s have 

y e t been r e p o r t e d i n w h i c h t h e p h r a s e " r e s i d i n g t o g e t h e r " has been 

i n t e r p r e t e d . The p h r a s e i s n o t f r e e from a m b i g u i t y . Thus under s.4 
4 3 

o f the D i v o r c e A c t i t has been h e l d i n s e v e r a l c a s e s t h a t t h e s p o u s e s 

were n o t r e s i d i n g t o g e t h e r b u t were l i v i n g s e p a r a t e and a p a r t w h i l e 

l i v i n g under the same r o o f , i n view o f t h e s p o u s e s ' i n t e n t i o n t o 

t r e a t t h e r e l a t i o n s h i p as b e i n g a t an end. F a c t o r s w h i c h have been 

c o n s i d e r e d r e l e v a n t have i n c l u d e d c e s s a t i o n o f s e x u a l r e l a t i o n s , t h e 
d egree o f c o n t a c t and whether one spouse p e r f o r m s s e r v i c e s f o r t h e 

44 

o t h e r . Whether t h e O n t a r i o c o u r t s w i l l f o l l o w t h i s a p p r o a c h has y e t 

to be s e e n . The q u e s t i o n c o u l d be i m p o r t a n t where a spouse a l l e g e s 

t h a t p r o p e r t y a c q u i r e d by him w h i l e t h e s p o u s e s were l i v i n g under t h e 

same r o o f and w h i c h was u s e d by h i s c h i l d r e n s h o u l d n e v e r t h e l e s s n o t 

be r e g a r d e d as a f a m i l y a s s e t by r e a s o n o f t h e f a c t t h a t t h e s p o u s e s had 

n o t been l i v i n g i n a c o n j u g a l r e l a t i o n s h i p . In o r d e r t o d e t e r m i n e th e 

c h a r a c t e r o f s u c h an a s s e t , t h e c o u r t w i l l f i r s t have t o d e c i d e what 

typ e o f m a r i t a l r e l a t i o n s h i p i s e n v i s a g e d by t h e A c t i n t h e words 

" r e s i d i n g t o g e t h e r " . 

" F o r s h e l t e r o r t r a n s p o r t a t i o n , e t c . " . 

i n o r d e r t o q u a l i f y as a f a m i l y a s s e t an i t e m o f p r o p e r t y must 
. 4 5 

be u s e d f o r any one o f t h e l i s t e d " f a m i l y p u r p o s e s " . F o r t h i s r e a s o n 
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i t e m s p u r c h a s e d f o r i n v e s t m e n t p u r p o s e s o n l y are e x c l u d e d . Thus i n 
46 

B o y d e l l v Boyde11 the w i f e ' s d o l l c o l l e c t i o n was h e l d n o t t o be a 

f a m i l y a s s e t b e c a s u e i t . was a p u r e l y f i n a n c i a l v e n t u r e , i n a d d i t i o n t o 

47 

i t s n o t b e i n g " used" by t h e h u s band. S i m i l a r l y i n I r r s a c k v I r r s a c k i t 

was h e l d t h a t a p e r s o n a l c h e q u i n g a c c o u n t , a s a v i n g s a c c o u n t and a t e r m 

a c c o u n t b e l o n g i n g t o t h e husband were n o t f a m i l y a s s e t s . T h e r e was no 

e v i d e n c e t h a t t h e y had e v e r been u s e d f o r a f a m i l y p u r p o s e and t h e 

c o u r t f e l t t h a t t h e y were p r o b a b l y u s e d by t h e h u s b a n d as r e p o s i t o r i e s 

f o r e x c e s s c a s h a c c u m u l a t e d out o f h i s b a k e r y b u s i n e s s . 

Where a s s e t s a r e u s e d f o r o n l y one p u r p o s e and would g e n e r a l l y 

be used o n l y i n s u c h - a manner, t h e q u e s t i o n o f w h e t h e r o r n o t p r o p e r t y 

i s a f a m i l y a s s e t w i l l depend on w h e t h e r o r n o t t h e u s e r f a l l s w i t h i n 

s . 3 ( b ) . D i f f i c u l t i e s may a r i s e , however, where p r o p e r t y i s u s e d f o r a 

number of p u r p o s e s , o n l y one o f w hich i s a f a m i l y p u r p o s e . An example 

might be where a p a i n t i n g was a c q u i r e d p a r t l y f o r a e s t h e t i c p u r p o s e s 

and p a r t l y as an i n v e s t m e n t . In such a case t h e q u e s t i o n o f w hether 

t h e p a i n t i n g i s a f a m i l y a s s e t w i l l depend on w h e t h e r t h e c o u r t uses 

a t e s t o f p r e d o m i n a n t p u r p o s e o r one b a s e d on t h e f a c t t h a t s i n c e t h e 

a s s e t has been a c q u i r e d p a r t l y f o r one o f the p u r p o s e s s p e c i f i e d , 

i t s h o u l d be c l a s s i f i e d as a f a m i l y a s s e t . The c o u r t s have u s e d b o t h 
4 8 

a p p r o a c h e s i n p r a c t i c e . In D i t t m e r v D i t t m e r the w i f e k e p t money she 

had i n h e r i t e d from h e r f a t h e r ' s e s t a t e i n a s e p a r a t e bank a c c o u n t b u t 

u s e d p a r t o f t h e money t o p u r c h a s e h o u s e h o l d f u r n i t u r e . A l t h o u g h the 

a c c o u n t had been u s e d p a r t l y f o r f a m i l y p u r p o s e s t h e c o u r t h e l d t h a t 

i t s p r i m a r y n a t u r e was a p r i v a t e one and a c c o r d i n g l y h e l d t h a t t h e 
a c c o u n t was n o t a f a m i l y a s s e t . T h i s c a s e may be c o n t r a s t e d w i t h 

49 
Coburn v Coburn . As a l r e a d y noted:, t h e c o u r t h e r e h e l d t h a t a l t h o u g h 
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t h e husband's c a r was r a r e l y u s e d f o r f a m i l y p u r p o s e s i t was n e v e r t h e l e s s 

a f a m i l y a s s e t b e c a u s e b o t h s p o u s e s r e a l i z e d and i n t e n d e d t h a t t h e c a r 

w ould be a v a i l a b l e when r e q u i r e d . The c a s e s may, p e r h a p s , be r e s o l v e d 

on t h e b a s i s t h a t t h e w i f e had f r e e a c c e s s t o the c a r i n Coburn whereas 

i n D i t t m e r o n l y t h e w i f e w o u l d have had d i r e c t a c c e s s t o t h e bank 

a c c o u n t . T h i s e x p l a n a t i o n i s u n s a t i s f a c t o r y / " . h o w e v e r , as i t s t i l l f a i l s 

t o e x p l a i n how o f t e n an a s s e t must be u s e d i n o r d e r t o q u a l i f y as a 

f a m i l y a s s e t r a t h e r t h a n a b u s i n e s s a s s e t where i t has more t h a n one 

use. S i n c e s.3 r e q u i r e s t h a t a s s e t s s h o u l s be " o r d i n a r i l y used and 

e n j o y e d " f o r a f a m i l y p u r p o s e , i t i s s u b m i t t e d t h a t the a s s e t s h o u l d 

be p r e d o m i n a n t l y used f o r such a p u r p o s e i n o r d e r t o q u a l i f y as a 

f a m i l y a s s e t . 

B u s i n e s s a s s e t s . 

B u s i n e s s a s s e t s a r e n o t g e n e r a l l y s u b j e c t t o d i v i s i o n under t h e 

F a m i l y Law Reform A c t s i n c e t h e y do";1 not c o n s t i t u t e f a m i l y a s s e t s . In 

c e r t a i n c i r c u m s t a n c e s , however, a spouse may a p p l y f o r a s h a r e o f non-

f a m i l y a s s e t s u nder e i t h e r s.4(6) o r s.8 o r a c o m b i n a t i o n o f t h e two. 

The e f f e c t o f t h e s e s e c t i o n s i s t o c o n v e r t p r o p e r t y i n t o " f a m i l y a s s e t s " 

o f a k i n d , even though such p r o p e r t y i s n o t d e f i n e d i n t h e A c t as a 

f a m i l y a s s e t . 

S e c t i o n 4(6) o f t h e A c t p r o v i d e s as f o l l o w s : 

4(6) The c o u r t s h a l l make a d i v i s i o n o f any p r o p e r t y t h a t i s n o t 
a f a m i l y a s s e t where, 

(b) t h e r e s u l t o f a d i v i s i o n o f t h e f a m i l y a s s e t s would 
be i n e q u i t a b l e i n a l l t h e c i r c u m s t a n c e s , h a v i n g r e g a r d t o , 

( i ) t h e c o n s i d e r a t i o n s s e t out i n c l a u s e s (a) t o (f) o f 
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s u b s e c t i o n (4) and, 
( i i ) t h e e f f e c t o f t h e a s s u m p t i o n by one spouse o f any 
o f the r e s p o n s i b i l i t i e s s e t out i n s u b s e c t i o n (5) on t h e 
a b i l i t y o f t h e other, spouse t o a c q u i r e , manage, m a i n t a i n , 
o p e r a t e o r improve p r o p e r t y t h a t i s n o t a f a m i l y a s s e t . 

S e c t i o n s 4(4) and 4(5) r e a d r e s p e c t i v e l y ; 

4(4) The c o u r t may make a d i v i s i o n o f f a m i l y a s s e t s r e s u l t i n g i n 
s h a r e s t h a t a r e not e q u a l where the c o u r t i s o f t h e o p i n i o n t h a t 
a d i v i s i o n o f the f a m i l y a s s e t s i n e q u a l s h a r e s would be 
i n e q u i t a b l e , h a v i n g r e g a r d t o , 

(a) any agreement o t h e r t h a n a d o m e s t i c c o n t r a c t ; 

(b) t h e d u r a t i o n o f t h e p e r i o d o f c o h a b i t a t i o n under the 
m a r r i a g e ; 

(c) t h e d u r a t i o n . o f t h e p e r i o d d u r i n g w h i c h the s p o u s e s have 
l i v e d s e p a r a t e and a p a r t ; 

(d) the d a t e when t h e p r o p e r t y was a c q u i r e d ; 

(e) t h e e x t e n t t o w h i c h p r o p e r t y was a c q u i r e d by one spouse 
by i n h e r i t a n c e o r by g i f t ; o r I 

( f ) any o t h e r c i r c u m s t a n c e s r e l a t i n g t o t h e a c q u i s i t i o n , 
d i s p o s i t i o n , p r e s e r v a t i o n , m a i n t e n a n c e , improvement o r use 
o f p r o p e r t y r e n d e r i n g i t i n e q u i t a b l e f o r t h e d i v i s i o n o f 
f a m i l y a s s e t s t o be i n e q u a l s h a r e s . 

4(5) The p u r p o s e o f t h i s s e c t i o n i s t o r e c o g n i s e t h a t c h i l d c a r e , 
h o u s e h o l d management and f i n a n c i a l p r o v i s i o n are t h e j o i n t 
r e s p o n s i b i l i t i e s o f t h e s p o u s e s and t h a t i n h e r e n t i n t h e m a r i t a l 
r e l a t i o n s h i p t h e r e i s j o i n t c o n t r i b u t i o n , whether f i n a n c i a l 
or o t h e r w i s e , by t h e s p ouses t o t h e a s s u m p t i o n o f t h e s e 
r e s p o n s i b i l i t i e s , e n t i t l i n g each spouse t o an e q u a l d i v i s i o n 
o f t h e f a m i l y a s s e t s , s u b j e c t t o t h e e q u i t a b l e c o n s i d e r a t i o n s 
s e t out i n s u b s e c t i o n s (4) and (6) 

S e c t i o n 8 i s a l s o c o n c e r n e d w i t h p r o v i d i n g f o r a d i s t r i b u t i o n o f 

b u s i n e s s a s s e t s and s t a t e s : 

8. Where one spouse o r f o r m e r spouse has c o n t r i b u t e d work, money' 
or money's worth i n r e s p e c t o f t h e a c q u i s i t i o n , management, 
o p e r a t i o n o r improvement o f p r o p e r t y o t h e r t h a n f a m i l y 
a s s e t s , i n w h i c h t h e o t h e r spouse has or had an i n t e r e s t , upon 
a p p l i c a t i o n , t h e c o u r t may by o r d e r 

(a) d i r e c t t h e payment o f an amount i n c o m p e n s a t i o n t h e r e f o r ; o r 
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(b) award a s h a r e o f the i n t e r e s t o f the-.other spouse o r 
former, spouse i n t h e p r o p e r t y a p p r o p r i a t e t o the. c o n t r i b u t i o n , 

and t h e c o u r t s h a l l d e t e r m i n e and a s s e s s the. c o n t r i b u t i o n 
w i t h o u t r e g a r d t o t h e r e l a t i o n s h i p o f husband and w i f e o r t h e 
f a c t t h a t t h e a c t s c o n s t i t u t i n g t h e c o n t r i b u t i o n a r e t h o s e o f 
a r e a s o n a b l e spouse o f t h a t sex i n t h e c i r c u m s t a n c e s . 

The b a s i s f o r a w a r d i n g a s h a r e under s.4 (6) o r s.8 i n n o n - f a m i l y 

a s s e t s i s d i f f e r e n t . S e c t i o n 4(6) i s d e s i g n e d t o d e a l w i t h t h e a s s u m p t i o n 

by one spouse o f t h e r o l e o f homemaker, t h e r e b y f r e e i n g t h e o t h e r spouse 

t o b u i l d up n o n - f a m i l y a s s e t s , whereas s.8 i s d e s i g n e d t o c o v e r more 

d i r e c t c o n t r i b u t i o n s t h r o u g h f i n a n c i a l c o n t r i b u t i o n o r l a b o u r , w h i c h 

r e l a t e d i r e c t l y t o t h e b u i l d i n g up o f t h e n o n - f a m i l y a s s e t . 

The F a m i l y Law Reform A c t has not been i n t e r p r e t e d i n t h e same 

manner i n t h i s r e g a r d as has t h e c o m p a r a t i v e B r i t i s h C o l u m b i a 
49a 

l e g i s l a t i o n , n o r has i t c a u s e d t h e same d i f f i c u l t i e s f o r the c o u r t s . 

The c o u r t s i n B r i t i s h C o l u m b i a , f o r example, have d i s a g r e e d w i d e l y as 

to w hether a d i r e c t c o n t r i b u t i o n t o b u s i n e s s p r o p e r t y i s n e c e s s a r y t o 

b r i n g t h a t p r o p e r t y w i t h i n a d i s t r i b u t i o n o r w h e t h e r , by e s t a b l i s h i n g 

t h a t she has been a good w i f e and mother, a p e t i t i o n e r t h e r e b y makes 

ou t a p r i m a f a c i e case as t o h e r e n t i t l e m e n t t o s h a r e i n h e r husband's 
49b 

b u s i n e s s a s s e t s . From the b e g i n n i n g , the c o u r t s i n O n t a r i o i n s i s t e d 

t h a t i n o r d e r t o s a t i s f y s.8, a c o n t r i b u t i o n must be o f a d i r e c t n a t u r e . 

In o t h e r words, t h e r e must be a d i r e c t c o r r e l a t i o n between t h e 

c o n t r i b u t i o n made and t h e a b i l i t y o f t h e h u s b and t o a c q u i r e b u s i n e s s 
49 c 

a s s e t s . So i n Bregman v Bregman t h e f a c t t h a t the w i f e had worked t o 
p u t h e r husband t h r o u g h u n i v e r s i t y d i d n o t o p e r a t e so as t o b r i n g t h a t 
c o n t r i b u t i o n u nder s.8. A number o f lower, c o u r t d e c i s i o n s f o l l o w e d t h i s 

49d 
l i n e , and t h e a p p r o a c h was a f f i r m e d by t h e C o u r t o f A p p e a l i n 

4 9 e 4 Q -F L e a t h e r d a l e v Le athe r d a l e and Young v Young . 
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L e a t h e r d a l e and Young a l s o d i s c u s s e d t h e q u e s t i o n o f what i s 

r e q u i r e d t o e s t a b l i s h a c l a i m under s . 4 (6) . They made i t c l e a r t h a t the 

s i m p l e p e r f o r m a n c e o f h o u s e h o l d d u t i e s w i l l n o t p r o v i d e a b a s i s f o r a 

c l a i m t o s h a r e i n b u s i n e s s a s s e t s under t h i s s e c t i o n . What i s . r e q u i r e d 

i s a c a u s a l c o n n e c t i o n between the s.4(5) c o n t r i b u t i o n and t h e p a r t i c u l a r 

a s s e t c l a i m e d a g a i n s t . The r e w a r d f o r p e r f o r m a n c e o f h o u s e h o l d d u t i e s , 

i t was s a i d , was as"'a g e n e r a l r u l e v i a a d i v i s i o n o f f a m i l y a s s e t s 

and not a d i v i s i o n o f n o n - f a m i l y a s s e t s . 

Two t h i n g s a p p e a r t o c a s t t h i s a n a l y s i s i n t o d o ubt. F i r s t , t h e 

" r o o t " C o u r t o f A p p e a l d e c i s i o n - L e a t h e r d a l e v L e a t h e r d a l e - i s b e f o r e 

t h e Supreme C o u r t o f Canada; s e c o n d , a d e c i s i o n of the C o u r t o f A p p e a l 
49q 

i t s e l f i n C o l v i l l e - R e e v e s v C o l v i l l e - R e e v e s . At t r i a l i n t h i s c a s e 

i t was f o u n d t h a t t h e w i f e was n o t e n t i t l e d t o a d i v i s i o n o f n o n - f a m i l y 

a s s e t s by r e a s o n o f the a s s u m p t i o n o f t h e r e s p o n s i b i l i t i e s s e t o u t i n 

s. 4(9 o f t h e A c t . The w i f e , however, was awarded an i n t e r e s t on t h e 

b a s i s t h a t , i n t h e c i r c u m s t a n c e s , a d i v i s i o n o f n o n - f a m i l y a s s e t s was; 

r e q u i r e d t o r e d r e s s i n e q u i t y . The h u s b a n d a p p e a l e d and a l l e g e d t h a t t h e 

t r i a l j u d g e had e r r e d i n f a i l i n g t o r e a d the two s u b p a r a g r a p h s o f 

s.4(6) (b) c o n j u n c t i v e l y . C a c o u r c i e r e J.A. a g r e e d t h a t t h e t r i a l c o u r t 

was i n c o r r e c t i n v i e w i n g t h e p r e r e q u i s i t e s under s . 4 ( 6 ) ( b ) as d i s j u n c t i v e . 
\, u 49h He c o n t i n u e d ; however: 

W h i l e we a g r e e t h a t b o t h p a r a g r a p h s must be r e a d c o n j u n c t i v e l y 
i t . does n o t f o l l o w t h a t the. award o f a s h a r e o f n o n - f a m i l y 
a s s e t s m u s t . f a i l . The s t a t u t e o n l y r e q u i r e s t h a t t h e c o u r t 
have r e g a r d t o t h e e f f e c t o f t h e a s s u m p t i o n by one spouse o f any 
o f t h e r e s p o n s i b i l i t i e s s e t o u t i n s u b s . ( 5 ) i n d e q i d i n g whether 
the d i v i s i o n o f t h e f a m i l y a s s e t s w o u l d be i n e q u i t a b l e i n a l l 
the. c i r c u m s t a n c e s . The l e a r n e d t r i a l j udge d i d e x a c t l y t h i s . In 
o u r r e s p e c t f u l v i e w , he a p p l i e d a l l t h e s t a t u t o r y c r i t e r i a b e f o r e 
he. d e c i d e d t h a t , i n the c i r c u m s t a n c e s , a d i v i s i o n o f n o n - f a m i l y 
a s s e t s was r e q u i r e d t o r e d r e s s i n e q u a l i t y . 

H a v i n g r e g a r d t o t h e r e m e d i a l q u a l i t y o f t h e f a m i l y law r e f o r m 
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l e g i s l a t i o n and t o t h e c o n t e x t o f t h e e n t i r e A c t , i t s preamble 
and p a r t i c u l a r l y s. 4, we a r e o f t h e view t h a t a c o u r t i s n o t 
r e q u i r e d to. impose t h e s t r i n g e n t . l i m i t a t i o n s a r g u e d f o r i n making 
a d i v i s i o n o f n o n - f a m i l y a s s e t s . W h i l e t h e l e a r n e d t r i a l j u d g e 
was wrong i n . r e a d i n g s. 4.(6) (b): d i s j u n c t i v e l y , he d i d , i n our 
view , c o n s i d e r t h e e f f e e t o f t h e a s s u m p t i o n by t h e r e s p o n d e n t 
o f t h e r e s p o n s i b i l i t i e s s e t o u t i n s u b s . ( 5 ) and t h a t i s a l l 
t h a t he was r e q u i r e d t o do by sv"4 (61(b) . 

The a p p e a l , a c c o r d i n g l y , was d i s m i s s e d . 

What t h e C o u r t o f A p p e a l h e l d h e r e i s t h a t i t i s n o t n e c e s s a r y 

t o p r o v e an i n e q u i t y p u r s u a n t t o s.4(4) and t h e n t o p r o v e some, a l b e i t 

i n d i r e c t , c o n t r i b u t i o n between t h e s.4(5) c o n t r i b u t i o n and t h e non-

f a m i l y a s s e t s . I t i s s u f f i c i e n t i f an i n e q u i t y e x i s t s i n some " o v e r a l l " 

s e n s e . In e f f e c t , a t r i a l j u d g e i s g i v e n an a b s o l u t e d i s c r e t i o n : i f 

he t u r n s h i s a t t e n t i o n t o s.4(4) and (5) he i s e n t i t l e d t o do e q u i t y . 

The d i f f i c u l t y w i t h t h i s c o n c l u s i o n i s t h a t i t a p p e a r s t o f l y i n t h e 

f a c e o f t h e d e c i s i o n o f W i l s o n J.A. i n Young v Young, which r e q u i r e d 

a c o n n e c t i o n b e f o r e s.4(5) and t h e a s s e t s . I f t h e d e c i s i o n i n Young 

was t o be o v e r r u l e d , i t i s most s u p r i s i n g t h a t no m e n t i o n was made o f 

th e c a s e . I n d e e d , when a d e c i s i o n a p p e a r s t o run c o n t r a r y t o t h e 

g e n e r a l t r e n d , i n law, i t i s s u p r i s i n g t h a t t h e r e i s no a n a l y s i s o f 

th e r e l e v a n t a u t h o r i t i e s . I t i s n o t c l e a r where the C o l v i l i e - R e e v e s 

c ase f i t s i n t o t h e a n a l y t i c a l scheme o u t l i n e d above. As t h e s i t u a t i o n 

now s t a n d s , t h e r e w o u l d a p p e a r t o be two c o n f l i c t i n g C o u r t o f A p p e a l 

d e c i s i o n s as t o how t o a p p r o a c h a c l a i m under s . 4 ( 6 ) . 

An i s s u e w h i c h has n o t y e t been d e f i n i t i v e l y answered i n any 

r e p o r t e d d e c i s i o n c o n c e r n s the n a t u r e o f t h e c o n t r i b u t i o n r e q u i r e d u nder 

s.8 and ( p o s s i b l y ) s . 4 ( 6 ) . D i r e c t c o n t r i b u t i o n s a r e u s u a l l y r e l a t i v e l y 
49 j 

easy t o e s t a b l i s h . So i n B o y d e l 1 v Boy d e l l t h e f a c t t h a t t h e h u s b a n d 
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had /built.'- c a b i n e t s f o r h i s w i f e ' s d o l l c o l l e c t i o n and h a d d r i v e n h e r 

aro u n d i n c o n n e c t i o n w i t h i t was h e l d t o be a c o n t r i b u t i o n under s.8. 

A number o f l e s s ' t a n g i b l e c o n t r i b u t i o n s were r e f e r r e d t o i n Dianiond v 
4 9k 

S u gar . The w i f e h e r e had s i g n e d as g u a r a n t o r on c e r t a i n l o a n s , 

a l l o w e d a mortgage on t h e j o i n t l y h e l d m a t r i m o n i a l home and p o s t e d 

c e r t a i n s e c u r i t i e s . The c o u r t h e l d t h a t i n each o f t h e s e c i r c u m s t a n c e s 

c o n t r i b u t i o n was made o u t w i t h i n t h e meaning o f s.8. No doubt t h e r e 

w i l l be c a s e s i n t h e f u t u r e where t h e c o n t r i b u t i o n a l l e g e d i s n o t one 

t h a t o b v i o u s l y f a l l s w i t h i n s.8 o r s . 4 ( 6 ) . I t has y e t to be d e c i d e d , f o r 

example, w h e t h e r p o s t - s e p a r a t i o n c o n t r i b u t i o n s would f a l l under t h i s head. 

So w o u l d a w i f e who- began w o r k i n g f o r h e r husband's company a f t e r t h e 

s e p a r a t i o n o f t h e s p o u s e s be e n t i t l e d t o c l a i m a s h a r e i n t h e company's 

a s s e t s under s.8? These and s i m i l a r q u e s t i o n s r e m a i n t o be r e s o l v e d . 

A n o t h e r q u e s t i o n w hich r e m a i n s o u t s t a n d i n g i s how a c o u r t i s t o 

a s s e s s a c o n t r i b u t i o n once i t has been e s t a b l i s h e d . S e c t i o n s 8 and 

4(6) p r o v i d e no g u i d a n c e as t o t h e a s s e s s m e n t o f the v a l u e o f a 

c o n t r i b u t i o n . T h i s i s a m a t t e r which t h e c o u r t s have had t o d e t e r m i n e on 

the b a s i s o f t h e f a c t s o f i n d i v i d u a l c a s e s . The i n e x a c t manner i n wh i c h 

t h e c o u r t s a s s e s s t h e v a l u e o f c o n t r i b u t i o n s has been n o t e d i n a number o f 
49m 

c a s e s . G i v e n t h e w o r d i n g o f t h e s e c t i o n s , however, t h e r e seems no way 

t h i s q u e s t i o n can be d e c i d e d o t h e r t h a n on a p u r e l y ad hoc b a s i s . 

Onus o f p r o o f 

In Bregman v Bregman i t was h e l d t h a t i n i d e n t i f y i n g w h i c h 

are f a m i l y a s s e t s t h e onus i s on the p e r s o n c l a i m i n g a d i v i s i o n o f 

He o r s h e , a c c o r d i n g l y , must p r o v e t h a t t h e a s s e t s were u s e d f o r a 

a s s e t s 

them. 

f a m i l y 
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p u r p o s e. 

I t i s n o t c l e a r how g r e a t an onus l i e s on a spouse i n t h i s r e g a r d . 

I t a p p e a r s , however, t h a t i n t h e absence o f d i r e c t e v i d e n c e as t o u s a g e , 

the c o u r t w i l l assume usage from the l i f e s t y l e o f the f a m i l y . Thus i n 

Meszaro s v M eszaros the r e was a p_auc'i t y o f e v i d e n c e as t o t h e use o f 

a b o a t , t r a i l e r and s k i d o o b u t , owing t o t h e f a c t t h a t t h e f a m i l y 

went camping and the n a t u r e o f t h e goods, i t was h e l d t h a t more p r o b a b l y 

t h a n n o t t h e s e goods were a l l used and e n j o y e d by t h e f a m i l y and were 

f a m i l y a s s e t s . Where, however, t h e a s s e t i n q u e s t i o n was a bank a c c o u n t , 

which would n o r m a l l y be r e g a r d e d as an i n v e s t m e n t , d i r e c t e v i d e n c e as 

t o i t s use f o r a f a m i l y p u r p o s e would p r o b a b l y be r e q u i r e d . 

C h a n g i n g c h a r a c t e r o f an a s s e t . 

A number o f q u e s t i o n s may a r i s e under t h i s c a t e g o r y . 

(A) When a f a m i l y a s s e t i s s o l d , do the p r o c e e d s o f s a l e q u a l i f y as a 

f a m i l y a s s e t ? 

(B) I f a f a m i l y a s s e t i s s o l d and the p r o c e e d s a r e used t o p u r c h a s e a 

n o n - f a m i l y a s s e t , do any r i g h t s i n r e g a r d t o the o r i g i n a l f a m i l y 

a s s e t s u r v i v e ? 

(C) May t h e c h a r a c t e r o f an a s s e t change w i t h a change i n u s e r ? 

(A) P r o c e e d s o f s a l e 

As a l r e a d y e x p l a i n e d , t h e F a m i l y Law Reform A c t s t i l l r e t a i n s t h e 

c o n c e p t o f s e p a r a t e p r o p e r t y w h i l e th e s p o u s e s ar e l i v i n g t o g e t h e r . I t 

i s o n l y upon m a r r i a g e breakdown t h a t a spouse becomes e n t i t l e d t o s h a r e 
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i n f a m i l y a s s e t s , i r r e s p e c t i v e o f l e g a l o w n e r s h i p . The d o c t r i n e o f 

s e p a r a t e p r o p e r t y means t h a t each spouse i s f r e e t o d i s p o s e o f h i s o r 

h e r a s s e t s . In o r d e r t o d e t e r m i n e when t h i s r i g h t c e a s e s i t i s n e c e s s a r y 

t o e s t a b l i s h a t what s t a g e e n t i t l e m e n t t o a s h a r e i n t h e f a m i l y a s s e t s 

c r y s t a l l i z e s , i n o t h e r words, what i s t h e r e l e v a n t c u t - o f f d a t e . T h e r e 

are a number o f p o s s i b i l i t i e s : ( a ) b e f o r e s e p a r a t i o n ; (b) a t t h e time o f 

s e p a r a t i o n ; o r (c) a t t h e d a t e o f t h e a p p l i c a t i o n f o r d i v i s i o n . 

Date (a) i s c l e a r l y i n c o n s i s t e n t w i t h the n o t i o n oif s e p a r a t e 

p r o p e r t y and must be r e j e c t e d . As between d a t e s (b) and ( c ) , d a t e (c) 

w ould a t : . f i r s t a p p e a r t o be t h e most l o g i c a l . The s p o u s e s may, a f t e r 

a l l , have been s e p a r a t e d f o r many y e a r s w i t h o u t h a v i n g had any i n t e n t i o n 

o f d i v o r c i n g o r d i v i d i n g the p r o p e r t y . In s u c h an i n s t a n c e i t would be 

u n f a i r i f one spouse c o u l d t h e n seek t o s h a r e i n a s s e t s w h i c h had been 

d i s p o s e d o f w h i l e he o r she was no l o n g e r a r e a l p a r t o f t h e f a m i l y . I t 

w o u l d a l s o be u n f a i r t o t h e owner spouse i n s u c h c i r c u m s t a n c e s t o 

i n h i b i t h i s o r h e r r i g h t s t o d e a l w i t h h i s o r h e r p r o p e r t y , e s p e c i a l l y 

s i n c e i t w i l l n o t a l w a y s be c l e a r w h e t h e r t h e p r o p e r t y b e i n g d e a l t 

w i t h would be r e g a r d e d by the c o u r t as a f a m i l y a s s e t . On t h e o t h e r 

hand, i t may be a r g u e d t h a t i f a l e g a l c l a i m t o p r o p e r t y e x i s t e d a t 

any time b e f o r e t h e p r o p e r t y was d i s p o s e d o f , t h e n the p r o c e e d s ought 

f a i r l y t o be d i s t r i b u t e d between the s p o u s e s . 

The p r a c t i c e o f the c o u r t s w i t h r e g a r d t o t h e p r o c e e d s o f s a l e 

has been t o choose the date o f s e p a r a t i o n as t h e c u t - o f f d a t e . Thus i n 
5 2 

Woodbyrne v Woodbyrne the husband had s o l d t h e m a t r i m o n i a l home (which 

was i n h i s s o l e name), t o a bona f i d e p u r c h a s e r a f t e r he ,&|^ s e p a r a t e d 

from h i s spouse b u t b e f o r e she had made an a p p l i c a t i o n t o t h e c o u r t f o r 



-217-

a d i v i s i o n o f p r o p e r t y . I t was h e l d t h a t t h e p r o c e e d s o f s a l e were a 

f a m i l y a s s e t . In P r y t u l a v P r y t u l a 5 3 the w i f e had s o l d t h e m a t r i m o n i a l 

h o m e-(again i n h e r s o l e name) t o h e r f a t h e r , b e i n g under t h e m i s t a k e n 

b e l i e f t h a t she was e n t i t l e d t o do so n o t w i t h s t a n d i n g the F a m i l y Law 

Re from A c t . When t h e h u s band t h e n b r o u g h t an a p p l i c a t i o n f o r d i v i s i o n 

o f a s s e t s , the c o u r t h e l d t h a t the p r o c e e d s s t o o d i n -.the p l a c e o f the 

m a t r i m o n i a l home and s h o u l d be d i v i d e d . A s i m i l a r c o n c l u s i o n was r e a c h e d 
54 

i n Doroshenko v D oroshenko , a case w h i c h was a l s o c o n c e r n e d w i t h 

t h e s a l e o f a m a t r i m o n i a l home. The p r i n c i p l e has a l s o been e x t e n d e d 

b e y o n d t h e s a l e o f m a t r i m o n i a l homes. So i n De Ross v De R o s s ^ t h e 

husband had s p e n t #22,981.72 from a j o i n t bank a c c o u n t a f t e r s e p a r a t i o n 

b u t b e f o r e an a p p l i c a t i o n by t h e w i f e f o r a d i v i s i o n o f a s s e t s i n o r d e r 

t o p u r c h a s e i n v e s t m e n t p r o p e r t i e s . In a w a r d i n g t h e w i f e an e q u a l s h a r e 
i n t h a t sum, M i s n e r L . J . S . C . e x p l a i n e d : ^ 

O b v i o u s l y , as o f t h e d a t e o f t h e breakdown o f t h e m a r r i a g e t h e 
j o i n t bank a c c o u n t was a f a m i l y a s s e t , and t h e q u e s t i o n a r i s e s 
as t o w h e t h e r o r n o t Mrs. De Ross i s e n t i t l e d to c l a i m a 
d i v i s i o n o f t h e down payment at t h i s s t a g e . In my view she i s so 
e n t i t l e d . The l e g a l o w n e r s h i p o f e x i s t i n g p r o p e r t y (save o n l y 
f o r the m a t r i m o n i a l home) i s n o t a f f e c t e d by t h e F a m i l y Law  
Reform A c t u n t i l the c o n d i t i o n s p r e c e d e n t t o t h e o p e r a t i o n o f 
s.4 a r e met. E s s e n t i a l l y t h a t means t h a t the p r o v i s i o n s o f t h e 
A c t i n s o f a r as t h e y a f f e c t b e n e f i c i a l e n t i t l e m e n t s t o p r o p e r t y 
come i n t o p l a y once t h e r e i s no r e a s o n a b l e p r o s p e c t o f t h e 
r e s u m p t i o n o f c o h a b i t a t i o n , and t h e c l a s s o f f a m i l y a s s e t s i s 
to be d e t e r m i n e d as o f t h a t d a t e . 

T h i s a p p r o a c h was r e c e n t l y a d o p t e d i n Samson v Samson^ ' . In t h i s 

c a s e a husband had d i s p o s e d o f h i s c a r b e f o r e t r i a l . At t r i a l i t was 

f o u n d t h a t t h e c a r w o u l d have been a f a m i l y a s s e t . A c c o r d i n g l y t h e p r o c e e d s 

o f s a l e were r e g a r d e d as f a m i l y a s s e t s i n i t s s t e a d , and a d i v i s i o n o f 

t h e p r o c e e d s was o r d e r e d . 

In o n l y one r e p o r t e d i n s t a n c e has t h i s a p p r o a c h been d e p a r t e d 
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5 8 from. Mes v Mes c o n c e r n e d an i n s t a n c e , where a w i f e , wh.ile i n i n t e r i m 

e x c l u s i v e p o s s e s s i o n o f t h e m a t r i m o n i a l home and c o n t e n t s p u r s u a n t t o 

a P r o v i n c i a l c o u r t o r d e r , s o l d t h e bulk, o f t h e c o n t e n t s t o u s e d 

f u r n i t u r e d e a l e r s and l e f t the p r o v i n c e . The husband subsequently-

r e p u r c h a s e d t h e same f u r n i t u r e . On e x i s t i n g a u t h o r i t y , t h e w i f e s h o u l d 

have been bound t o a c c o u n t t o the h u s b and f o r h a l f t h e p r o c e e d s o f s a l e . 

Not o n l y d i d t h e c o u r t f a i l t o o r d e r s u c h an a c c o u n t i n g , i t o r d e r e d t h a t 

the r e p u r c h a s e d f u r n i t u r e be d i v i d e d e q u a l l y between the s p o u s e s on t h e 

b a s i s t h a t t h e y were f a m i l y a s s e t s . No r e a s o n was g i v e n f o r n o t d i v i d i n g 

the p r o c e e d s o f s a l e . K r e e v e r J . . s i m p l y r e f u s e d t o g i v e c r e d i t f o r t h e 

money. He t h e n somewhat i n c o n s i s t e n t l y h e l d t h a t when t h e h u s b and 

r e p u r c h a s e d the f u r n i t u r e , i t r e t a i n e d i t s c h a r a c t e r as a f a m i l y a s s e t , 

and a l l o w e d the w i f e t o s h a r e . I f t h e h u s b and had r e p l a c e d t h e f u r n i t u r e 

w i t h new f u r n i t u r e , t h e new f u r n i t u r e c o u l d n o t , on any l o g i c a l b a s i s , 

be r e g a r d e d as f a m i l y a s s e t s ; i t c l e a r l y was n o t u s e d so as t o f a l l 

w i t h i n s . 3 ( b ) . No f u r n i t u r e a c q u i r e d a f t e r s e p a r a t i o n can q u a l i f y as a 

f a m i l y a s s e t . When the f u r n i t u r e was s o l d i t t h e n c e a s e d t o b e l o n g t o 

t h e s p o u s e s , t i t l e i n s t e a d l y i n g i n t h e f u r n i t u r e d e a l e r s . On r e p u r c h a s e 

by t h e husband t h e f u r n i t u r e s h o u l d have been r e g a r d e d as new p r o p e r t y . 

G i v e n t h e a bsence o f l o g i c a l r e a s o n i n g i n t h e judgment i t i s s u b m i t t e d • 

t h a t Mes v Mes s h o u l d n o t be r e g a r d e d as h a v i n g changed t h e law on t h e 

m a t t e r o f f a m i l y a s s e t s s o l d a f t e r s e p a r a t i o n . 

F u r t h e r s u p p o r t f o r t h e f o r m e r a p p r o a c h i n t h i s r e g a r d i s 

e c h o e d i n t h e . c o u r t s ' a p p r o a c h t o i n s u r a n c e p r o c e e d s as f a m i l y a s s e t s . 
59 

Thus i n I r w i n v I r w i n t h e c o u r t f o u n d t h a t where f a m i l y a s s e t s had been 

d e s t r o y e d i n a f i r e , t h e p r o c e e d s from a f i r e i n s u r a n c e p o l i c y s t o o d i n 

t h e i r s t e a d and t h e w i f e was e n t i t l e d t o a s h a r e i n them. A l t h o u g h I r w i n 
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60 may be c r i t i c i z e d f o r i t s r e a s o n i n g i n t h i s r e g a r d . , t h e p r i n c i p l e 

that, an i n s u r a n c e p o l i c y can s t a n d i n t h e p l a c e o f a f a m i l y a s s e t has 

been f o l l o w e d i n s u b s e q u e n t c a s e s . Thus i n T o t h v T o t t i ^ 1 , where a van 

was p u r c h a s e d by t h e h u s b and a f t e r s e p a r a t i o n , u s i n g t h e p r o c e e d s o f an 

i n s u r a n c e p o l i c y on a p r e v i o u s van which had been u s e d f o r f a m i l y p u r p o s e s , 

Clemens C.C.J, h e l d t h a t the money r e c e i v e d as a r e s u l t o f t h e i n s u r a n c e 

p r o c e e d s was a v a i l a b l e f o r c o n s i d e r a t i o n i n a d i v i s i o n . 

E m p l o y i n g the d a t e o f s e p a r a t i o n as t h e c u t - o f f date does have 

the a d v a n t a g e o f p r o t e c t i n g f a m i l y a s s e t s . E m p l o y i n g t h e d a t e o f 

a p p l i c a t i o n as t h e o p e r a t i v e date c o u l d r e s u l t i n one spouse d i s p o s i n g 

o f a s s e t s w i t h i n h i s c o n t r o l a f t e r s e p a r a t i o n , t o t h e d e t r i m e n t o f the 

n o n - p o s s e s s o r y o r n o n - t i t l e d s p o u s e . Some p r o t e c t i o n c o u l d be a c h i e v e d 

t h r o u g h a r e s t r a i n i n g o r d e r under s.9, a d i v i s i o n o f n o n - f a m i l y a s s e t s 

under s . 4 ( 4 ) ( a ) o r an u n e q u a l d i v i s i o n o f f a m i l y a s s e t s un d e r s . 4 ( 4 ) ( f ) . 

I t seems t h a t p r e s e r v a t i o n o r d e r s may be o b t a i n e d r e l a t i v e l y e a s i l y , at 

6 2 

any r a t e i n s o f a r as f a m i l y a s s e t s are c o n c e r n e d . In Mageau v Mageau 

i t was h e l d t h a t i n t e r i m p r e s e r v a t i o n o r d e r s may be made as a m a t t e r 

o f c o u r s e i n t h e case o f f a m i l y a s s e t s . In t h e c a s e o f n o n - f a m i l y 

a s s e t s , on t h e o t h e r hand, i t was s a i d t h a t t h e r e w o u l d be a heavy 

onus on t h e a p p l i c a n t . S i n c e i t may be d i f f i c u l t b e f o r e t r i a l t o 

d e t e r m i n e which i t e m s o f p r o p e r t y c o n s t i t u t e f a m i l y a s s e t s , s.9 may 

p r o v e d i f f i c u l t t o implement i n some c a s e s . I t i s a l s o p r o b a b l y u n f a i r 

to o b l i g e one spouse t o r e s o r t t o added l i t i g a t i o n i n o r d e r t o p r o t e c t 

h i s o r h e r r i g h t s t o m a r i t a l p r o p e r t y . The use o f the d a t e o f s e p a r a t i o n 

as the c u t - o f f d a t e , on the o t h e r hand, would d e t e r d i s p o s i t i o n s 

w i t h o u t t h e need f o r e x t r a court, a c t i o n s i n c e t h e v a l u e o f t h e d i s p o s e d 

p r o p e r t y w o u l d be i n c l u d e d i n a d i v i s i o n . 
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(B) F a m i l y a s s e t s s o l d and a n o n - f a m i l y a s s e t a c q u i r e d ' w i t h p r o c e e d s . 

A g a i n t h e r e i s a q u e s t i o n h e r e as t o the r e l e v a n t c u t - o f f d a t e . 

I f b e f o r e s e p a r a t i o n an a s s e t i s a c q u i r e d o u t o f f u n d s which come from 

the s a l e o f a f a m i l y a s s e t , t h a t a s s e t does n o t become a f a m i l y a s s e t 

u n l e s s the new a s s e t i s u s e d as r e q u i r e d by s . 3 ( b ) . Thus i n Bregman v 
63 

Bregman a s a i l b o a t w h i c h Mr. Bregman us e d f o r e n t e r t a i n i n g and which 

one o f the c h i l d r e n a l s o u s e d , was s o l d , and a s e c o n d s a i l b o a t 

p u r c h a s e d from the p r o c e e d s . T h i s s e c o n d b o a t was used a l m o s t e x c l u s i v e l y 

by Mr. Bregman f o r s a i l i n g and e n t e r t a i n i n g b u s i n e s s c l i e n t s . I t was 

h e l d t h a t as t h i s b o a t had n o t been o r d i n a r i l y used o r e n j o y e d by b o t h 

s p o u s e s o r one o r more o f t h e i r c h i l d r e n i t was n o t a f a m i l y a s s e t . The 

f a c t t h a t t h e f i r s t b o a t was a f a m i l y a s s e t d i d n o t mean t h a t t h e 

r e p l a c e m e n t a u t o m a t i c a l l y became a f a m i l y a s s e t . 

Where a f a m i l y a s s e t i s s o l d a f e t r s e p a r a t i o n and t h e p r o c e e d s 

used t o p u r c h a s e a n o n - f a m i l y a s s e t , t h e c o u r t s do r e c o g n i s e t h a t some 

r i g h t s r e m a i n i n r e s p e c t o f t h e o r i g i n a l p r o p e r t y . They have g e n e r a l l y 

been r e l u c t a n t t o a l l o w any t r a c i n g i n t o t h e new p r o p e r t y . The new 

p r o p e r t y does n o t become a f a m i l y a s s e t . I n s t e a d t h e c o u r t s w i l l demand 

t h a t t h e v e n d o r spouse a c c o u n t f o r h a l f t h e p r o c e e d s o f s a l e o f t h e 

o r i g i n a l p r o p e r t y , d e s p i t e the f a c t t h a t t h e s e p r o c e e d s have s i n c e been 

c o n v e r t e d i n t o new p r o p e r t y . Thus i n De Ross v De Ross a l t h o u g h t h e 

w i f e was n o t a l l o w e d t o s h a r e i n t h e i n v e s t m e n t p r o p e r t y w h i c h h e r 

husband had p u r c h a s e d w i t h t h e p r o c e e d s o f a f a m i l y a s s e t , she was h e l d 

e n t i t l e d t o an e q u a l s h a r e i n t h e ^ p r o c e e d s t h e m s e l v e s . S i m i l a r l y i n 
65 

T o t h v T o t h t h e w i f e was h e l d e n t i t l e d t o s h a r e i n t h e i n s u r a n c e p r o c e e d s 

o f t h e o r i g i n a l p r o p e r t y and n o t t o the van w h i c h t h o s e p r o c e e d s had been 
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u s e d t o p u r c h a s e . 

(C) Change -in u s e r o-f p r o p e r t y . 

The i s s u e o f the r e l e v a n t r . c u t - o f f d a t e i s a l s o i m p o r t a n t t o t h i s 

i s s u e . As f a r as the m a t r i m o n i a l home i s c o n c e r n e d , i t seems c l e a r t h a t 

t h e mere f a c t t h a t t h e r e has been a change i n u s e r w i l l n o t t a k e t h e 

p r o p e r t y o u t s i d e the d e f i n i t i o n , s i n c e i n ' d e f i n i n g " m a t r i m o n i a l home" 

the A c t s t a t e s " i s o r has been o c c u p i e d " 6 6 . C o n s e q u e n t l y i f a house 

were once used as a m a t r i m o n i a l home b u t i s now, f o r example, u s e d 

f o r r e n t a l p u r p o s e s , i t r e m a i n s a m a t r i m o n i a l home. 

As r e g a r d s o t h e r a s s e t s , i t i s e v i d e n t t h a t n o n - f a m i l y a s s e t s 

can be c o n v e r t e d i n t o f a m i l y a s s e t s by a change i n u s e r . No a s s e t becomes 

a f a m i l y a s s e t u n t i l i t i s used i n t h e r e q u i s i t e manner. Thus i n Bregman v 
6 7 

Bregman i t was h e l d t h a t a P i c a s s o p a i n t i n g p u r c h a s e d by the husband's 

company ( i n which the h u s b and was t h e s o l e s h a r e h o l d e r ) , f o r use i n h i s 

o f f i c e , became a f a m i l y a s s e t when t r a n s f e r r e d s u b s e q u e n t l y t o the f a m i l y 

home . 

The q u e s t i o n o f w hether a f a m i l y a s s e t may be c o n v e r t e d i n t o a 

n o n - f a m i l y a s s e t by a change i n u s e r i s more c o m p l i c a t e d . To d a t e no 

c o u r t has d e a l t w i t h th e i s s u e i n any a n a l y t i c a l f a s h i o n . In Bregman v 

Bregman the h u s b and had a t t e m p t e d to change the s t a t u s o f t h e p a i n t i n g 

once more by r e m o v i n g i t from t h e house on t h e eve.rof s e p a r a t i o n arid 

r e t u r n i n g i t t o h r s o f f i c e . Henry J . h e l d t h a t t h e s t a t u s o f the p a i n t i n g 

c o u l d n o t be changed so e a s i l y and d e t e r m i n e d t h a t t h e p a i n t i n g was 

s t i l l a f a m i l y a s s e t . : He e x p l a i n e d t h a t " w i t h the m a r r i a g e breakdown 
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6 8 imminent, he ..(the husband) was n o t e n t i t l e d t o remove i t " . Th e r e seems 

to be no r e a s o n why i n o t h e r c i r c u m s t a n c e s a f a m i l y a s s e t may n o t change 

i t s s t a t u s t o t h a t o f a n o n - f a m i l y a s s e t . Thus i f i n Bregman t h e p a i n t i n g 

had o r i g i n a l l y been p u r c h a s e d t o hang i n t h e m a t r i m o n i a l home b u t on 

b e i n g f o u n d u n s u i t a b l e had been removed t o the husband's o f f i c e , i t seems 

t h a t the p a i n t i n g w o u l d t h e n have become a n o n - f a m i l y a s s e t . C l e a r l y 

what i s i m p o r t a n t i s t h e i n t e n t i o n b e h i n d t h e p u r p o r t e d change i n u s e r . 

Date o f v a l u a t i o n . 

In s e v e r a l c a s e s an i s s u e has a r i s e n as t o t h e da t e a t wh i c h an 

6 9 

a s s e t o u g h t t o be v a l u e d , f o r t h e p u r p o s e o f s.4. In Boy de 11 v Boy de 11 

G r a v e l y U.F.C.J, n o t e d t h a t s.4 o f t h e F a m i l y Law Reform A c t does n o t 

s p e c i f i c a l l y r e q u i r e t h a t an a c c o u n t i n g be made a t t h e da t e o f s e p a r a t i o n . 

Where an a s s e t i s a d e p l e t i n g one i t may be t h a t the c o u r t w i l l t r y t o 

p r e s e r v e t h e v a l u e as o f t h e date o f s e p a r a t i o n , s u b j e c t t o the e q u i t i e s 

o f the s i t u a t i o n . An i n c r e a s e i n t h e v a l u e o f a f a m i l y a s s e t s u b s e q u e n t 

t o s e p a r a t i o n w i l l be t a k e n i n t o a c c o u n t , as w i l l improvements w h i c h 

enhance t h e v a l u e o f the f a m i l y a s s e t . In S a i n t - L o u i s v S a i n t - L o u i s ^ ° 

t h e c o u r t r e j e c t e d t h e argument t h a t the d a t e o f v a l u a t i o n o f the 

m a t r i m o n i a l home f o r t h e p u r p o s e s o f d i v i s i o n s h o u l d be t h e .date o f 

s e p a r a t i o n and n o t t h e d a t e o f p a r t i t i o n and s a l e . To a c c e p t such an 

argument would g i v e the spouse i n whose name t i t l e s t o o d an i n h e r e n t 

a d v a n t a g e which was c o n t r a r y t o t h e p h i l o s o p h y o f t h e F a m i l y Law Reform 

A c t t h a t i t m a t t e r e d n o t i n whose name t i t l e s t o o d . So l o n g as i t was 

a f a m i l y a s s e t i t was s u b j e c t to 50-50 d i v i s i o n , s u b j e c t t o o t h e r 

c o n s i d e r a t i o n s i n s.4 (4) o f t h e A c t . However, t h e v a l u e o f improvements 

made a f t e r t h e da t e o f s e p a r a t i o n were t a k e n i n t o a c c o u n t . 
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71 A l a t e r , c ase on t h e i s s u e o f improvements i s Bro c k v Brandon 

The view was e x p r e s s e d h e r e t h a t i t s h o u l d n o t be e n t i r e l y open to the 

p a r t y who r e t a i n s p o s s e s s i o n o f t h e m a t r i m o n i a l home a f t e r s e p a r a t i o n 

t o spend w h a t e v e r he o r she wants w i t h r e s p e c t t o improvements and be 

a b l e t o c h a r g e t h a t amount to t h e o t h e r p a r t y w i t h o u t l i m i t - : A c c o r d i n g l y 

t h e c o u r t l i m i t e d r e i m b u r s e m e n t f o r improvement. 

72 

In Grimes v Grimes t h e d a t e o f a p p l i c a t i o n as o p p o s e d t o ' t h e 

date o f s e p a r a t i o n was 'chosen as t h e r e l e v a n t d a t e o f v a l u a t i o n on t h e 

grounds t h a t i t would be f a i r e r t o t h e w i f e i n t h e c i r c u m s t a n c e s . The 

i m p l i c a t i o n was t h a t each case must t u r n on i t s own f a c t s . On t h i s 

r e a s o n i n g , where p r o p e r t y has i n c r e a s e d i n v a l u e s i n c e s e p a r a t i o n 

m a i n l y b e c a s u e o f i n f l a t i o n , t h e c o u r t w i l l be p r e p a r e d t o v a l u e t h e 

p r o p e r t y as o f t h e date o f a p p l i c a t i o n o r .the d a t e o f t r i a l . Where t h e 

i n c r e a s e i n v a l u e i s s o l e l y due t o t h e e f f o r t s o f t h e owner s p o u s e , t h e n 

the date o f s e p a r a t i o n would be t h e more a p p r o p r i a t e d a t e . 

7 3 

The most r e c e n t r e p o r t e d c a s e on t h i s i s s u e i s Re Young and .Y.oung 

The C o u r t o f A p p e a l h e r e h e l d t h a t t h e d a t e o f t r i a l i s t h e a p p r o p r i a t e 

d a t e o f v a l u a t i o n o f r e a l p r o p e r t y where d i v i s i o n i s made i n a m a t r i m o n i a l 

p r o c e e d i n g . The c o u r t a l s o s a i d t h a t where an a p p e a l was t a k e n from a 

t r i a l j u d g e ' s d e c i s i o n and a l l o w e d , t h e d o l l a r v a l u e o f t h e p a r t i e s ' 

i n t e r e s t as d e t e r m i n e d on t h e a p p e a l s h o u l d n o t be f i x e d as o f t h e date 

o f t r i a l . The a p p e l l a n t i n such a ca s e would assume t h e r i s k o f a 

f l u c t u a t i n g r e a l e s t a t e market. No m e n t i o n was made aa t o what the r e s u l t 

would be where t h e i n c r e a s e i n v a l u e was due i n p a r t t o t h e e f f o r t s o f 

t h e owner s p o u s e . One assumes, however, t h a t t h e owner spouse would 

n o r m a l l y he. compensated f o r improvements made o r e f f o r t expended i n 
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m a i n t a i n i n g the p r o p e r t y . 

As t h i s i s t h e most r e c e n t , and i n d e e d t h e o n l y , pronouncement 

o f t h e C o u r t o f A p p e a l t o d a t e on t h e i s s u e o f t h e a p p r o p r i a t e d a t e 

f o r v a l u a t i o n , i t seems t h a t n o r m a l l y t h e d a t e o f v a l u a t i o n w i l l be t h e 

date o f t r i a l . 
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The M a t r i m o n i a l Home 

The most s i g n i f i c a n t a s s e t owned by most f a m i l i e s i s t h e 

m a t r i m o n i a l home. As a l r e a d y n o t e d , t h e m a t r i m o n i a l home i s s p e c i f i c a l l y 

i n c l u d e d i n the d e f i n i t i o n o f f a m i l y a s s e t s under s . 3 ( b ) . The t e r m 

" m a t r i m o n i a l home" i s f u r t h e r d e f i n e d i n s.39 as f o l l o w s : 

P r o p e r t y i n w h i c h a m a r r i e d p e r s o n has an i n t e r e s t and t h a t 
i s o r has been o c c u p i e d by t h e m a r r i e d p e r s o n and h i s o r h e r 
s pouse as t h e i r f a m i l y r e s i d e n c e i s t h e i r m a t r i m o n i a l home. 

The d e f i n i t i o n i s f u r t h e r e x t e n d e d by s.38 and s.39(2) . 

S e c t i o n 38 p r o v i d e s t h e t e r m " p r o p e r t y " i n c l u d e s b o t h r e a l ' a n d p e r s o n a l 
74 

p r o p e r t y . Thus i n Caldwe11 v Caldwe11 i t was h e l d t h a t a t r a i l e r and 

motor home were encompassed w i t h i n t h e d e f i n i t i o n o f " m a t r i m o n i a l home", 

h a v i n g been o c c u p i e d as a f a m i l y r e s i d e n c e . S e c t i o n 39(2) makes c l e a r 

t h a t s p o u s e s may own more t h a n one m a t r i m o n i a l home. 

P r o b a b l y one o f t h e most d i f f i c u l t a s p e c t s o f t h e d e f i n i t i o n l i e s 

i n d e c i p h e r i n g what t h e t e r m " i n t e r e s t " means. The word " i n t e r e s t " i s 

n o t d e f i n e d i n t h e A c t . The c u s t o m a r y meaning o f the word w o u l d i n c l u d e 

a f e e s i m p l e , l i f e e s t a t e , l e a s e h o l d and i n d e e d any e s t a t e o r i n t e r e s t 

r e c o r d e d i n law o r e q u i t y . In p r a c t i c e t h e c o u r t s have f o u n d t h a t a 

n a r r o w e r d e f i n i t i o n may be r e q u i r e d f o r t h e p u r p o s e s o f m a t r i m o n i a l 

p r o p e r t y . 

The : f i r s t a r e a o f d i f f i c u l t y c o n c e r n s w hether t h e A c t may a p p l y 

t o p r o p e r t y w h i c h i s i n some way under f e d e r a l c o n t r o l . In Sandy v 
75 

Sandy Grange J . f o r the H i g h C o u r t was o f o p i n i o n t h a t t h e p r o v i s i o n s 
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o f the F a m i l y Law Reform A c t 

to d e a l w i t h l a n d c o v e r e d by 

I n d i a n A c t r e s t r i c t e d r i g h t s w i t h r e s p e c t t o o c c u p a t i o n , t r a n s f e r and 

e n c u m b e r i n g o f s u c h l a n d s and f e l t t h a t a l l t h e s e r e s t r i c t i o n s and 

p r o v i s i o n s m i l i t a t e d a g a i n s t any p r o v i n c i a l l e g i s l a t i v e c o n t r o l o v e r 

l a n d s r e s e r v e d f o r I n d i a n s . The r i g o u r s o f t h i s d e c i s i o n were s o f t e n e d 
7 7 7 8 somewhat on a p p e a l t o t h e C o u r t o f A p p e a l . J e s s u p J.A. n o t e d : 

I n our o p i n i o n the F a m i l y Law Reform A c t 1978. . . i s w i t h i n 
the c o n s t i t u t i o n a l competence o f t h e P r o v i n c e b u t i s i n o p e r a t i v e 
t o t h e e x t e n t o n l y t h a t i t a f f e c t s l a n d s o c c u p i e d on a r e s e r v e 
by an I n d i a n w i t h t h e a p p r o v a l o f the band and t h e a p p r o v a l o f 
t h e Department o f I n d i a n A f f a i r s . In o u r view th e p r o v i s i o n s 
o f the F a m i l y Law Reform A c t 1978 r e l a t i n g t o p e r s o n a l p r o p e r t y 
a r e not i n c o n f l i c t w i t h t h e I n d i a n A c t . . . F u r t h e r , we are o f t h e 
vierw t h a t an I n d i a n such as t h e r e s p o n d e n t h u s b and i n t h i s c a s e 
has an " i n t e r e s t " i n r e a l p r o p e r t y w i t h i n t h e meaning o f s.8 
o f the F a m i l y Law Reform A c t , 1978, and t h a t h i s spouse i s 
t h e r e f o r e e n t i t l e d t o a payment i n c o m p e n s a t i o n f o r t h e m a t t e r s 
r e f e r r e d t o i n s.8, a l t h o u g h she i s n o t e n t i t l e d t o an award o f 
a s h a r e o f an i n t e r e s t o f h e r h u s b and i n the r e a l p r o p e r t y . We 
do n o t p u r p o r t t o enumerate a l l o f t h e s e c t i o n s o f t h e F a m i l y  
Law R eform A c t . . . w h i c h i n o u t o p i n i o n a r e n o t i n c o n f l i c t w i t h 
the I n d i a n A c t and a r e , t h e r e f o r e , o f a p p l i c a t i o n t o I n d i a n s . 

The d e c i s i o n o f t h e C o u r t o f A p p e a l i s somewhat vague. What 

J e s s u p J.A. seems t o be s a y i n g i s t h a t t h e F a m i l y Law Reform A c t 

c a n n o t o r d e r a s a l e o f p r o p e r t y w h i c h i s s u b j e c t t o t h e I n d i a n A c t , 

a l t h o u g h i t can o r d e r monetary c o m p e n s a t i o n f o r a s p o u s e ' s e f f o r t s i n 

the m a r r i a g e . To t h i s e x t e n t i t seems t h a t t h e F a m i l y Law Reform A c t 

a p p l i e s t o I n d i a n s e x c e p t to the e x t e n t t h a t t h e r e i s an o p e r a t i o n a l 

i n c o m p a t i b i l i t y between t h e two A c t s . T h i s i s c e r t a i n l y t h e i n t e r p r e t a t i o n 
79 

t h a t was chosen by t h e c o u r t i n H o p k i n s v H o p k i n s , where i t was h e l d 

t h a t t h e r e was no i n c o n s i s t e n c y between t h e I n d i a n A c t and t h e F a m i l y 

Law R eform A c t so as t o i n t e r f e r e w i t h i t s j u r i s d i c t i o n t o g r a n t an o r d e r 

f o r e x c l u s i v e p o s s e s s i o n t o a n o t h e r I n d i a n . I t was r e c o g n i s e d by t h e 

c o u r t t h a t such an o r d e r i s l i m i t e d by":the I n d i a n A c t , t o be made o n l y 

were u l t r a v i r e s i n s o f a r as i t was s.ought 
, . 76 t h e I n d i a n A c t . He p o i n t e d out t h a t the 
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i n f a v o u r o f an I n d i a n s p o u s e , and i t s e x e c u t i o n i s s u b j e c t t o t h e 

a p p r o v a l o f the: M i n i s t e r o f I n d i a n A f f a i r s and N o r t h e r n Development. 

A s i m i l a r a p p r o a c h has been u s e d when d e a l i n g w i t h l a n d s u b j e c t 

t o the V e t e r a n ' s Land A c t ^ ° . Thus i n Re Brown and B r o w n ^ , on t h e 

q u e s t i o n o f w hether the h u s b and had an " i n t e r e s t " i n t h e home t o 

8 2 
s a t i s f y t h e ' r e q u i r e m e n t o f s . 39(1) , Meehan C . C . J . n o t e d : 

Here i t i s n o t a q u e s t i o n o f the t r a n s f e r a b i l i t y o f t h e 
v e t e r a n ' s i n t e r e s t , b u t m e r e l y the e x i s t e n c e o f some i n t e r e s t 
as a t h r e s h o l d t e s t f o r t h e a p p l i c a t i o n o f P a r t s I and I I I 
o f t h e F a m i l y Law Reform A c t . . . I t i s s u b m i t t e d t h a t t h e t e s t 
i s s a t i s f i e d . 

The C o u r t o f A p p e a l i n Re W h i t e l y went f u r t h e r t h a n t h i s , 

however. The c o u r t c l e a r l y f e l t t h a t t h e f a c t t h a t t i t l e c h a n c e s t o be 

i n t h e name o f t h e d i r e c t o r o f t h e V e t e r a n ' s Land A c t by v i r t u e o f a 

mortgage a r r a n g e m e n t w i t h t h e e q u i t a b l e owner., s h o u l d n o t o p e r a t e so 

as t o d e p r i v e t h e non-owner spouse o f h e r r i g h t s . I t e x p r e s s e d t h e view 

t h a t t h e v e s t i n g o f t i t l e i n t h e d i r e c t o r i s more a m a t t e r o f form and 

ought n o t t o i n t e r f e r e w i t h t h e s u b s t a n t i v e r i g h t s o f t h e p a r t i e s . 

A c c o r d i n g l y , h a v i n g f o u n d t h a t t h e w i f e h a d an e q u i t a b l e r i g h t i n the 

m a r i t a l home, an o r d e r was made t h a t the d e f e n d a n t husband h e l d h i s 

r i g h t s t o a c o n v e y a n c e from the d i r e c t o r (when the l o a n f o r t h e home 

had been r e p a i d ) , i n t r u s t f o r t h e p l a i n t i f f as t o a o n e - h a l f i n t e r e s t 

and t h a t he h e l d t h e p r o p e r t y , when t i t l e was a c q u i r e d by him, i n 

t r u s t f o r the p l a i n t i f f t o the e x t e n t o f a o n e - h a l f i n t e r e s t . 

A n o t h e r q u e s t i o n which 

whether' p o s s e s s o r y r i g h t s and 

w i t h i n i t s meaning. Thus, f o r 

a r i s e s f r o m th e t e r m " i n t e r e s t " c o n c e r n s 

o t h e r p e r s o n a l i n t e r e s t s a r e encompassed 

example, i f a h u s b and and w i f e o c c u p i e d 



-228-

a house owned by t h e husband's p a r e n t s , would t h e h u s b a n d be r e g a r d e d 

as h a v i n g any " i n t e r e s t " i n t h e house i f th.ere was a vague p r o m i s e on 

t h e p a r t o f h i s p a r e n t s t h a t t h e house w o u l d one day go t o him? I t i s 

s u b m i t t e d t h a t such an i n t e r e s t w o u l d be r e g a r d e d as t o o i n s u b s t a n t i a l 

t o c o n s t i t u t e a m a r i t a l a s s e t , f o r how c o u l d any v a l u e be p l a c e d on 

s uch an a s s e t ? Such a case has y e t t o come b e f o r e the O n t a r i o c o u r t s , 

however, and i t may be t h a t a b r o a d e r view would be t a k e n . 

A p e c u l i a r i t y o f t h e d e f i n i t i o n o f m a t r i m o n i a l home i s t h a t . i t 

i n c l u d e s p r o p e r t y " t h a t i s o r has been o c c u p i e d " by t h e s p o u s e s . Thus 

i f a p r o p e r t y has been used a t any t i m e as the f a m i l y r e s i d e n c e i t 

w i l l always r e t a i n i t s s t a t u s as t h e m a t r i m o n i a l home even i f a t the 

t i m e o f s e p a r a t i o n i t i s no l o n g e r u s e d f o r t h a t p u r p o s e . So i n 
83 

Me s z a r o s v Me s z a r o s t h e c o u r t f o u n d t h a t t h e r e were two m a t r i m o n i a l 

homes among the f a m i l y a s s e t s , d e s p i t e t h e f a c t t h a t one o f t h e h o u s e s 

had n o t been u s e d as a f a m i l y r e s i d e n c e i n many y e a r s . Thus, u n l i k e 

o t h e r f a m i l y a s s e t s , a m a t r i m o n i a l home c a n n o t change i t s c h a r a c t e r . 

I n o r d e r t o come w i t h i n t h e d e f i n i t i o n o f a m a t r i m o n i a l home, 

a house must be o c c u p i e d as t h e " f a m i l y r e s i d e n c e " . A number o f c a s e s 

have d e a l t w i t h t h e q u a l i t y o f " r e s i d e n c e " w h i c h i s r e q u i r e d i n t h i s 

r e g a r d . The f i r s t r e p o r t e d case t o touch, upon t h i s i s s u e was T a y l o r v 
84 

T a y l o r . A c c o r d i n g t o t h i s c a s e , more t h a n s i m p l e o c c u p a t i o n i s r e q u i r e d 

and a house must be the p l a c e a r o u n d which the f a m i l y ' s n o r m a l l i f e 

r e v o l v e s i n o r d e r t o c o n s t i t u t e a m a t r i m o n i a l home. A c c o r d i n g l y a 

condominium i n F l o r i d a was h e l d n o t t o be a m a t r i m o n i a l home where i t 

had been u s e d by .the s p o u s e s on o n l y a v e r y i n f r e q u e n t b a s i s . I t seems 

t h a t the l e n g t h o f r e s i d e n c e w i l l n o t be a c o n c l u s i v e f a c t o r , however. 

http://that.it
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i e n 

. um 

So i n E l Soheny v E l S o h e n y 8 b a condominium had been o c c u p i e d by the 

p a r t i e s and t h e i r c h i l d r e n f o r o n l y two weeks. The p a r t i e s had t h i 

gone t o E g y p t and s e p a r a t e d s h o r t l y t h e r e a f t e r , so t h e c o n d o m i n i 

was n e v e r u s e d by t h e e n t i r e f a m i l y a g a i n . In h o l d i n g t h a t t h e 

condominium was a m a t r i m o n i a l home, t h e c o u r t n o t e d t h a t t h e p a r t i e s had 

moved t h e i r f u r n i t u r e i n t o t h e condominium d u r i n g t h e i r s t a y and t h e r e 

was e v i d e n c e t h a t t h e h u s b a n d had p u r c h a s e d t h e p r o p e r t y s p e c i f i c a l l y 

f o r use as a m a t r i m o n i a l home. By c o n t r a s t , i n V i c t o r i a Grey T r u s t v 
86 

Stewart a one week t o t e n day r e s i d e n c e by t h e w i f e and c h i l d r e n w i t h 

the husband i n a h o u s e , w h i c h r e s i d e n c e was f o r t h e p u r p o s e o f r e c o n c i 1 at i o n , 

was h e l d t o be i n s u f f i c i e n t t o c o n v e r t t h e house i n t o a m a t r i m o n i a l home. 

C a r t e r C.C.J, n o t e d t h a t the w i f e had not b r o u g h t any f u r n i t u r e w i t h h e r 

but t h a t she and the c h i l d r e n had moved i n s i m p l y w i t h t h e i r c l o t h e s . He 

c o n c l u d e d t h a t t h e r e were i n s u f f i c i e n t f a c t s t o j u s t i f y a f i n d i n g t h a t 

the p r o p e r t y was a m a t r i m o n i a l home. I t seems t h a t t h e i m p o r t a n t 

f a c t o r i n t h i s case was t h e c h a r a c t e r o f u s e r and t h e i n t e n t i o n b e h i n d 

the u s e r . I t w o u l d a p p e a r t h a t where t h e f a m i l y i s s t i l l a f u n c t i o n i n g 

u n i t and the i n t e n t i o n i s t o a c t u a l l y occupy p r o p e r t y as a f a m i l y 

r e s i d e n c e , t h a t s h o u l d be s u f f i c i e n t t o b r i n g a house w i t h i n t h e 

d e f i n i t i o n o f a m a t r i m o n i a l home i r r e s p e c t i v e o f t h e l e n g t h o f r e s i d e n c e . 
Where t h e i n t e n t i o n t o r e s i d e i n t h e house as a f a m i l y i s m i s s i n g , t h e n 

the d e f i n i t i o n w i l l n ot be s a t i s f i e d . T h i s r e a s o n i n g w o u l d e x p l a i n the 
8 7 

case o f E l l i o t v E l l i o t , where C u r r e l l y L . J . S . C . f o u n d t h a t a two 

week o c c u p a n c y o f a p r o p e r t y by a husband and w i f e p e n d i n g a r e t u r n t o 

t h e i r c u s t o m a r y m a t r i m o n i a l .home was not s u f f i c i e n t t o c o n v e r t the 

second p r o p e r t y i n t o a " m a t r i m o n i a l home". 

S e c t i o n 39(4) has t h e e f f e c t o f l i m i t i n g t h e e x t e n t o f a 
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m a t r i m o n i a l home. T h i s s e c t i o n p r o v i d e s : 

(4) Where p r o p e r t y t h a t i n c l u d e s a m a t r i m o n i a l home i s 
n o r m a l l y u s e d f o r a p u r p o s e o t h e r t h a n r e s i d e n t i a l o n l y , t h e 
m a t r i m o n i a l home i s o n l y s u c h p o r t i o n o f t h e p r o p e r t y a s may 
r e a s o n a b l y be r e g a r d e d a s n e c e s s a r y t o t h e u s e a n d e n j o y m e n t 
o f t h e r e s i d e n c e . 

One o f t h e f i r s t c a s e s t o d e a l w i t h t h i s s e c t i o n was Y o u n g b l u t v 

8 8 

Y o u n g b l u t . T h e c o u r t h e l d i n t h i s c a s e t h a t o n l y t h e f a m i l y r e s i d e n c e 

a n d a s m a l l a r e a o f s u r r o u n d i n g l a n d q u a l i f i e d a s t h e m a t r i m o n i a l home 

a n d t h a t t h e r e m a i n d e r o f t h e f a r m c o u l d n o t r e a s o n a b l y be r e g a r d e d a s 

b e i n g an i n t r i n s i c p a r t o f t h e f a m i l y r e s i d e n c e . So a l s o i n L i n g v 

89 

L i n g t h e c o u r t p o i n t e d o u t t h a t i n t h e a b s e n c e o f e v i d e n c e one c a n n o t . 

r e a s o n a b l y r e g a r d a 97 a c r e f a r m a s b e i n g n e c e s s a r y t o . t h e u s e a n d 

e n j o y m e n t o f t h e m a t r i m o n i a l home. A c c o r d i n g l y o n l y t h e s u r r o u n d i n g 

a c e r a g e was h e l d t o b e a p a r t o f t h e m a t r i m o n i a l home. T h e s i z e o f t h e 

p r o p e r t y a l o n e i s n o t t h e c r u c i a l f a c t o r i n t h e s e c a s e s . M o r e i m p o r t a n t 
90 

i s t h e n a t u r e o f t h e u s e . I n D o w d i n g v D o w d i n g , t h e r e f o r e , t h e 38 

a c r e s o f l a n d s u r r o u n d i n g t h e m a t r i m o n i a l home w e r e h e l d t o b e p a r t o f 

i t s i n c e t h e y w e r e u s e d f o r r e c r e a t i o n a l p u r p o s e s a n d f o r m e d an 

i n t e g r a l p a r t o f i t . 
P a r t I I I o f t h e A c t w h i c h d e a l s w i t h m a t r i m o n i a l homes o n l y 

91 

a p p l i e s t o p r o p e r t y s i t u a t e i n O n t a r i o . T h i s a c c o r d s w i t h t h e w e l l 

a c c e p t e d p r i n c i p l e o f C o n f l i c t o f Laws t h a t a c o u r t s h o u l d n o t d e a l 

w i t h p r o p e r t y w h i c h i s s i t u a t e o u t w i t h i t s j u r i s d i c t i o n . S e c t i o n 13(2) , 

h o w e v e r , p r o v i d e s t h a t i f t h e m a t r i m o n i a l home i s l o c a t e d o u t s i d e 

O n t a r i o , t h e v a l u e o f t h e p r o p e r t y w i l l be t a k e n i n t o a c c o u n t u n d e r 

s . 4 , a t l e a s t t o t h e e x t e n t t h a t t h e r e a r e o t h e r o r s u f f i c i e n t a s s e t s 

w i t h i n t h e p r o v i n c e . 
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; C h a p t e r 8 - P r i n c e Edward I s l a n d . 

Modern m a t r i m o n i a l p r o p e r t y law i n P r i n c e Edwrad I s l a n d i s 

f o r the most p a r t t o be f o u n d i n t h e F a m i l y Law Reform A c t , 1 9 7 8 1 . 

T h i s A c t was e n a c t e d by t h e P r i n c e Edward I s l a n d L e g i s l a t u r e i n A u g u s t 

1978 and was p r o c l a i m e d on December 31, 1978. From the o u t s e t the 

P r i n c e Edward I s l a n d s t a t u t e was b a s e d on t h e O n t a r i o l e g i s l a t i o n o f the 
2 . . . , 

same name . In-many i n s t a n c e s i t s p r o v i s i o n s r e p r e s e n t a v e r b a t i m 

r e p r o d u c t i o n o f t h e O n t a r i o A c t . I t d o e s , however, c o n t a i n some major 

d i f f e r e n c e s . One o f t h e s e c o n c e r n s the " f a m i l y f a r m " . The l e g i s l a t o r s 

were c a r e f u l t o p r o v i d e f o r the p r e s e r v a t i o n o f f a m i l y farms w h i c h 

would, i n many i n s t a n c e s , have been i n one f a m i l y ; f o r g e n e r a t i o n s . 

S p e c i a l p r o v i s i o n s were c o n t a i n e d i n t h e A c t t o c o v e r such s i t u a t i o n s . 

A n o t h e r d i f f e r e n c e , and one t h a t has c a u s e d a major d i v e r g e n c e i n 

i n t e r p r e t a t i o n between the two p r o v i n c e s , i s t h a t o f t h e onus o f p r o o f . 

F o r t h e most p a r t , however, O n t a r i o d e c i s i o n s a r e r e g a r d e d as v e r y 

p e r s u a s i v e a u t h o r i t i e s i n t h e i n t e r p r e t a t i o n o f t h e P r i n c e Edward 

I s l a n d s t a t u t e where t h e y b e a r on s i m i l a r p r o v i s i o n s o f t h e i r own A c t . 

The F a m i l y Law Reform A c t 

As with, c o m p a r a b l e l e g i s l a t i o n i n i t s s i s t e r p r o v i n c e s o f 
3 4 O n t a r i o and B r i t i s h . C o l u m b i a , the F a m i l y Law Reform A c t s e e k s to. 

b r i n g an end t o the s e p a r a t e p r o p e r t y regime where " f a m i l y a s s e t s " o f 

s e p a r a t e d spouses : a r e c o n c e r n e d . I t p r o v i d e s t h a t a l l s u c h " f a m i l y 
5 

a s s e t s " are t o be d i v i d e d e q u a l l y between t h e s p o u s e s s h o u l d s e p a r a t i o n 
6 

o c c u r , e x c e p t where s u c h d i v i s i o n would be i n e q u i t a b l e . M a r r i e d p e r s o n s 
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who a r e n o t s e p a r a t e d , o r f o r m e r s p o u s e s who have a l r e a d y r e c e i v e d a 

d i v o r c e by d e c r e e a b s o l u t e , must a p p l y under s.8 ( d e t e r m i n a t i o n by 

the F a m i l y C o u r t o f o w n e r s h i p o f f a m i l y a s s e t s ) , o r s.9 ( d e t e r m i n a t i o n 

by the F a m i l y C o u r t o f o w n e r s h i p o f any o t h e r p r o p e r t y ) . In t h e s e 

i n s t a n c e s , t h e laws o f s e p a r a t e p r o p e r t y a r e s t i l l r e l e v a n t . 

Fami. l y a s s e t s . 

" F a m i l y a s s e t s " a r e d e f i n e d i n s . 4 ( a ) o f t h e F a m i l y Law Reform  

A c t , which p r o v i d e s as f o l l o w s : 

4. In t h i s P a r t 

(a) " f a m i l y a s s e t s " means a m a t r i m o n i a l home as d e t e r m i n e d 
under P a r t I I I and p r o p e r t y owned by one s p o u s e o r b o t h 
s p o u s e s and o r d i n a r i l y used or e n j o y e d by b o t h s p o u s e s or 
one or more o f t h e i r c h i l d r e n w h i l e t h e s p o u s e s a r e r e s i d i n g 
t o g e t h e r f o r s h e l t e r or t r a n s p o r t a t i o n o r f o r h o u s e h o l d , 
e d u c a t i o n a l , r e c r e a t i o n a l , s o c i a l o r a e s t h e t i c p u r p o s e s , 
and i n c l u d e s 

( i ) money i n an a c c o u n t w i t h a c h a r t e r e d bank, s a v i n g s 
o f f i c e , c r e d i t u n i o n o r t r u s t company where the a c c o u n t 
i s o r d i n a r i l y used f o r s h e l t e r o r t r a n s p o r t a t i o n o r f o r 
h o u s e h o l d , e d u c a t i o n a l , r e c r e a t i o n a l , s o c i a l o r a e s t h e t i c 
p u r p o s e s , 

( i i ) where p r o p e r t y owned by a c o r p o r a t i o n , p a r t n e r s h i p 
o r t r u s t e e would, i f i t were owned by a s p o u s e , be a 
f a m i l y a s s e t , s h a r e s i n the c o r p o r a t i o n o r an i n t e r e s t 
i n t h e p a r t n e r s h i p or t r u s t owned by t h e spouse h a v i n g 
a m a r k e t v a l u e e q u a l to t h e v a l u e o f t h e b e n e f i t the 
spouse has i n r e s p e c t o f t h e p r o p e r t y , 

( i i i ) p r o p e r t y o v e r which a spouse h a s, e i t h e r a l o n e o r 
i n c o n j u n c t i o n w i t h a n o t h e r p e r s o n , a power o f a p p o i n t m e n t 
e x e r c i s a b l e i n f a v o u r o f h i m s e l f o r h e r s e l f , i f t h e p r o p e r t y 
w ould be a f a m i l y a s s e t i f i t were owned by t h e s p o u s e , and 

( i v ) p r o p e r t y d i s p o s e d o f by a s p o u s e b u t o v e r w h i c h t h e 
spouse h a s , e i t h e r a l o n e o r i n c o n j u n c t i o n w i t h a n o t h e r 
p e r s o n , a power t o r e v o k e the d i s p o s i t i o n or a power t o 
consume, i n v o k e o r d i s p o s e o f t h e p r o p e r t y , i f t h e 
p r o p e r t y would be a f a m i l y a s s e t i f i t were owned by the 
s p o u s e , 

b u t does n o t i n c l u d e p r o p e r t y t h a t t h e s p o u s e s have a g r e e d 
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by a d o m e s t i c c o n t r a c t i s not t o be i n c l u d e d i n t h e f a m i l y 
a s s e t s 

T h i s d e f i n i t i o n i s i d e n t i c a l t o the d e f i n i t i o n o f f a m i l y a s s e t s 

c o n t a i n e d i n the O n t a r i o A c t . The f u n d a m e n t a l t e s t s f o r a f a m i l y a s s e t 

are t h a t i t be owned by one or b o t h o f the s p o u s e s and be o r d i n a r i l y 

used or e n j o y e d by b o t h spouses (or t h e i r c h i l d r e n ) d u r i n g c o h a b i t a t i o n , 

f o r g e n e r a l d o m e s t i c o r r e c r e a t i o n a l p u r p o s e s . I t i s n o t s u p r i s i n g , 

t h e r e f o r e , t h a t to a l a r g e e x t e n t the P r i n c e Edward I s l a n d c o u r t s have 

i n t e r p r e t e d the d e f i n i t i o n i n the same manner as t h e i r O n t a t i o c o u n t e r p a r t s 
7 

In Dover v Dover , f o r example, i t was h e l d t h a t a bank a c c o u n t h e l d 

i n t r u s t f o r a c h i l d o f t h e m a r r i a g e , which e x i s t e d b e f o r e m a r r i a g e and 

had been u s e d by- t h e w i f e f o r a f a m i l y p u r p o s e , was n o t a f a m i l y a s s e t , 

e m p h a s i s i n g t h a t p r o p e r t y must be owned by one o r b o t h s p o u s e s i n o r d e r 

t o c o n s t i t u t e a f a m i l y a s s e t 7 a . T h i s echoes t h e O n t a r i o d e c i s i o n i n 
Q 

Sobot v Sobot , where i t was h e l d t h a t an o r g a n w h i c h had b e en p u r c h a s e d 

f o r t h e use o f the son and was a g i f t t o him, w o u l d not be i n c l u d e d i n 

a d i v i s i o n o f p r o p e r t y . I t was n o t owned by t h e s p o u s e s and c o u l d t h u s 

not be a f a m i l y a s s e t . 

One major p r o v i s i o n i n the P r i n c e Edward I s l a n d l e g i s l a t i o n , 

which does n o t a p pear i n the O n t a r i o s t a t u t e and w hich has a b e a r i n g on 

the d e f i n i t i o n o f f a m i l y a s s e t s , i s c o n t a i n e d i n s.5(4) o f t h e A c t . 

T h i s s e c t i o n p r o v i d e s t h a t .-

5 ( 4 ) F o r t h e p u r p o s e o f d e t e r m i n i n g the v a l u e o f any p r o p e r t y 
whi ch 

(a) i s a f a m i l y a s s e t ; and 

(b) was a c q u i r e d by e i t h e r spouse p r i o r t o t h e d a t e o f the 
m a r r i a g e , 

t h e c o u r t s h a l l d e d u c t from the net v a l u e o f t h a t p r o p e r t y 
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at. .the date o f t h e h e a r i n g such sum as the: c o u r t d e t e r m i n e s 
t o be t h e v a l u e , a t t h e date o f the m a r r i a g e , o f t h e e q u i t y 
owned by t h a t s p o u s e . 

In e f f e c t t h e s e c t i o n o p e r a t e s to e x c l u d e from a d i v i s i o n o f 

f a m i l y a s s e t s , p r o p e r t y t h a t was a c q u i r e d b e f o r e the m a r r i a g e , b u t 

i n c l u d e s any a p p r e c i a t i o n i n v a l u e o f s u c h p r o p e r t y t h a t o c c u r s d u r i n g 

the m a r r i a g e . Thus a farm w o r t h $50,000 at the t i m e o f m a r r i a g e c o u l d 

be worth #80,000 a t t h e t i m e o f s e p a r a t i o n , b u t i f the farm was owned 

by t h e h u s b and p r i o r t o m a r r i a g e the w i f e w o uld, on s e p a r a t i o n , o n l y 

be e n t i t l e d t o c l a i m one h a l f o f the i n c r e a s e i n v a l u e o f t h e p r o p e r t y , 

t h a t i s , one h a l f o f $30,000. I t i s not c l e a r what the s i t u a t i o n w ould 

be under s.5(4) where p r o p e r t y had d e c r e a s e d i n v a l u e s i n c e t h e m a r r i a g e , 

o r at l e a s t where t h e r e had been no i n c r e a s e i n v a l u e . To a g a i n t a k e 

t h e example o f t h e farm, th e w i f e c o u l d have worked v e r y h a r d o v e r 

many y e a r s towards i t s upkeep -but t h e farm may have f a i l e d t o i n c r e a s e 

i n v a l u e t h r o u g h no f a u l t o f h e r s . In s u c h a c a s e i t seems u n f a i r t h a t 

she would n o t have a c l a i m t o any p o r t i o n o f the p r o p e r t y . Where a 

d e c r e a s e i n v a l u e had been due t o t h e a c t i o n o f t h e h usband, s.5(6) may, 

p e r h a p s , be i n v o k e d t o p r o v i d e f o r a d i v i s i o n o f p r o p e r t y t h a t i s n o t 

a f a m i l y a s s e t i n o r d e r to compensate the w i f e . I f t h e r e has been no 

c u l p a b l e a c t on t h e p a r t o f t h e husband, o r i f t h e r e a r e no o t h e r a s s e t s 

t o be s h a r e d , then the . c o u r t w i l l f a c e a dilemma. S e c t i o n 5(4) seems t o 

be framed i n mandatory terms ("the. c o u r t s h a l 1 d e d u c t from t h e n e t 

v a l u e o f t h a t p r o p e r t y .. .such sum as th.e c o u r t d e t e r m i n e s t o be t h e 

v a l u e , a t the d a t e o f t h e m a r r i a g e , - o f the e q u i t y i n t h a t p r o p e r t y 

owned by t h a t s p o u s e " ) , so i t does n o t a p p e a r t h a t a c o u r t c o u l d o r d e r 

a s h a r e i n t h e p r e - m a r i t a l v a l u e o f the p r o p e r t y . 
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" O r d i n a r i l y u s e d or- e n j o y e d " 

An a s p e c t o f t h e d e f i n i t i o n o f f a m i l y a s s e t s t h a t has been 

d i f f e r e n t l y i n t e r p r e t e d by t h e P r i n c e Edward I s l a n d c o u r t s has been t h e 

q u e s t i o n o f what c o n s t i t u t e s o r d i n a r y use and enjoyment o f p r o p e r t y . I n 

O n t a r i o i t . h a s been h e l d c o n s i s t e n t l y t h a t i n . i o r d e r t o q u a l i f y as a 

f a m i l y a s s e t , p r o p e r t y must have been a c t u a l l y u s e d . Mere i n t e n t i o n t o 

use p r o p e r t y i n t h e r e q u i r e d manner i s n o t r e g a r d e d as b e i n g s u f f i c i e n t 

to b r i n g the p r o p e r t y w i t h i n t h e d e f i n i t i o n . The most p a t e n t example o f 
9 

t h i s r e a s o n i n g i s t o be seen i n T a y l o r v Tay1 o r . In t h i s i n s t a n c e 

the h u s b and had b o u g h t a condominium i n F l o r i d a w h i c h he and h i s w i f e had 

p l a n n e d t o use f o r r e c r e a t i o n a l p u r p o s e s . The c o u r t f o u n d t h a t n e i t h e r 

the s p o u s e s n o r t h e i r c h i l d r e n had o r d i n a r i l y used t h e condominium f o r 

t h i s p u r p o s e , a l t h o u g h t h e i n t e n t i o n t o do so i n t h e f u t u r e was p r e s e n t , 

s h o u l d t h e f a m i l y r e m a i n i n t a c t . S t e i n b e r g U.F.C.J, a c c o r d i n g l y h e l d t h a t 

" t h e mere i n t e n t i o n t o o r d i n a r i l y , use t h e p r o p e r t y f o r r e c r e a t i o n a l 

p u r p o s e s was i n s u f f i c i e n t to cphy;ert i t t o a f a m i l y a s s e t w i t h o u t a c t u a l 

.. 1 0 

o r d i n a r y use 

O t h e r O n t a r i o c a s e s h o l d i n g t h a t t h e r e must be a c t u a l u s e r o f a 
11 12 f a m i l y a s s e t i n c l u d e Bregman v Bregman , M c l n t y r e v McIn t y r e and 

13 
F i s h e r v F i s h e r 

A r a d i c a l l y d i f f e r e n t a p p r o a c h to t h i s was t a k e n by MacDonald J . 
14 . 

i n G i l l i s v G i i i i s . In d i s c u s s i n g t h e s t a t u s o f a bank a c c o u n t owned 
15 

by t h e husband,, he s t a t e d : 

F u r t h e r m o r e , i n r e f e r e n c e t o s . 4 ( a ) , t h e words " o r d i n a r i l y 
u s e d " , i n my o p i n i o n , do n o t mean t h a t t h e r e must be an 
" a c t u a l " use o f t h e a c c o u n t . The s e c t i o n does not s t a t e t h a t 
t h e r e must be an " a c t u a l " use and t h e l e g i s l a t u r e c o u l d v e r y 
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e a s i l y have s t i p u l a t e d such a u s e . In r e a c h i n g t h e c o n c l u s i o n 
t h a t t h e r e does n o t have t o be an " a c t u a l " use o f an a s s e t I 
r e a l i z e t h a t I may n o t be i n a c c o r d a n c e w i t h t h e d e c i s i o n i n 
Bregman v Bregman . . . ; M c l n t y r e v M c l n t y r e . . . ,- T a y l o r v T a y l o r 
a n d F i s h e r v I i £ h e r . . . , which appear t o i n d i c a t T T h l t t h e " r e ~ ~ 
must be a c t u a l u s e . 

To f u r t h e r j u s i t f y h i s p o s i t i o n , he r e f e r r e d t o s.6(2) o f t h e 

F a m i l y Law Reform A c t w h i c h s t a t e s t h a t "the onus s h a l l l i e on t h e p a r t y 

c l a i m i n g t h a t any p a r t i c u l a r i t e m o f p r o p e r t y i s n o t a f a m i l y a s s e t t o 

adduce e v i d e n c e t o t h a t e f f e c t " . In Bregman v Bregman, s u p r a , t h e 

O n t a r i o H i g h C o u r t had h e l d t h a t the onus o f p r o o f l a y on t h e p a r t y 

c l a i m i n g a d i v i s i o n t o e s t a b l i s h what p r o p e r t y i s a f a m i l y a s s e t . MacDonald 

J . r e a s o n e d t h a t the P r i n c e Edward I s l a n d p r o v i s i o n made p r o p e r t y p r i m a 

f a c i e a f a m i l y a s s e t . I t was up t o t h e d e f e n d a n t t o r e b u t t h i s p r e s u m p t i o n . 

16 
In F e r g u s o n v F e r g u s on , MacDonald J . f o l l o w e d h i s e a r l i e r 

1 7 
a p p r o a c h i n G i l l i s . He n o t e d : 

In the G i l l i s c a se I p l a c e d a w i d e r i n t e r p r e t a t i o n on s . 4 ( a ) 
o f the F a m i l y Law Reform A c t , t h a n a p p e a r s t o have been done 
under a s i m i l a r s e c t i o n o f t h e O n t a r i o l e g i s l a t i o n . I t i s my 
o p i n i o n t h a t when a c o u r t i s d e t e r m i n i n g what a f a m i l y a s s e t 
i s , i t must c o n s i d e r t h e i n t e n t i o n o f t h e s p o u s e s t o w a r d the 
a s s e t s and w h e t h e r o r n o t i t c o u l d r e a s o n a b l y be u s e d f o r any 
one of t h e p u r p o s e s s e t out i n s.4 (a) . . . 

The a d v a n t a g e o f f o l l o w i n g t h i s a p p r o a c h i s t h a t , by not u s i n g 

the " a c t u a l use" t e s t , t h e q u e s t i o n o f how much " a c t u a l use" i s n e c e s s a r y 

b e f o r e t h e a s s e t becomes a f a m i l y a s s e t i s not i n i s s u e . I f a p a r t i c u l a r 

a s s e t was i n t e n d e d by t h e p a r t i e s t o the m a r r i a g e , d u r i n g t h e c o u r s e of 

the m a r r i a g e , t o be a f a m i l y a s s e t , and c o u l d be so u s e d at some time 

d u r i n g the c o u r s e o f t h e m a r r i a g e so as t o comply w i t h one o f the p u r p o s e s 

set out i n s.4, t h e r e w o u l d be no r e a s o n why a f t e r s e p a r a t i o n , on a d i v i s i o n 
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o f a s s e t s , i t s h o u l d be n e c e s s a r y to: d i s c o v e r , who used t h e a s s e t o r 

how much i t was us e d d u r i n g the. m a r r i a g e . The c l e a r i n t e n t o f t h e p a r t i 

s h o u l d s u f f i c e to e s t a b l i s h w h e t h e r an a s s e t s h o u l d be c h a r a c t e r i z e d 

as a f a m i l y ' a s s e t . Whether t h i s r e a s o n i n g i s j u s t i f i e d on the f a c e o f 

th e s t a t u t e i s a n o t h e r q u e s t i o n . I f MacDonald J . i s c o r r e c t i n h i s 

i n t e r p r e t a t i o n , t h e n i t i s d i f f i c u l t t o see what f u n c t i o n t h e words 

" p r o p e r t y . . . o r d i n a r i l y u s e d o r e n j o y e d ( f o r a f a m i l y p u r p o s e ) " s e r v e 

i n t h e d e f i n i t i o n . A l s o , w h i l e t h e e f f e c t o f s.6(2) does seem t o make 

p r o p e r t y p r i m a f a c i e a f a m i l y a s s e t , i t i s n o t c l e a r why, i f one spouse 

can p r o v e t h a t p r o p e r t y was n o t " o r d i n a r i l y u s e d o r e n j o y e d " f o r t h e 

r e q u i s i t e p u r p o s e , t h i s p r i m a f a c i e p r e s u m p t i o n c o u l d n o t be r e b u t t e d 

even i f an i n t e n t i o n t o use the p r o p e r t y as a f a m i l y a s s e t was p r e s e n t . 

I t i s p o s s i b l e , a c c o r d i n g l y , t h a t an a p p e l l a t e c o u r t might choose t o 

f o l l o w t h e O n t a r i o a p p r o a c h i n t h i s m a t t e r , r a t h e r t h a n t h a t s u g g e s t e d 

by MacDonald J . No a p p e l l a t e c o u r t c a s e s have been r e p o r t e d on t h i s 

a r e a t o d a t e , however, and f o r t h e moment t h e G i 1 1 i s and F e r g u s o n 

d e c i s i o n s r e p r e s e n t the law i n t h i s r e g a r d . 

One r e s u l t o f MacDonald J . ' s i n t e r p r e t a t i o n o f " o r d i n a r i l y u s e d 

o r e n j o y e d " has been t h e i n c l u s i o n as f a m i l y a s s e t s , i n P r i n c e Edward 

I s l a n d c a s e s o f p r o p e r t y w h i c h i n O n t a r i o has been e x c l u d e d f r o m t h i s 

d e f i n i t i o n . A c a s e i n p o i n t i s t h a t o f the p e n s i o n . In S t . G e r m a i n v 
18 

S t . G e r m a i n Arnup J.A. h e l d t h a t a p e n s i o n d i d n o t q u a l i f y as a f a m i l y 

a s s e t . " S i n c e payments under t h e p l a n had n o t begun and were many y e a r s 

away, i t c o u l d n o t be s a i d t h a t t h e i n t e r e s t i n t h e p l a n was p r o p e r t y 

"owned by one sp o u s e o r b o t h s p o u s e s and o r d i n a r i l y u s e d and e n j o y e d 

by b o t h spouses . . . w h i l e the s p o u s e s a r e r e s i d i n g t o g e t h e r f o r s h e l t e r 

or t r a n s p o r t a t i o n o r f o r h o u s e h o l d , e d u c a t i o n a l , r e c r e a t i o n a l , s o c i a l 
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19 o r a e s t h e t i c p u r p o s e s " 

As p r o o f o f a c t u a l use does n o t seem t o be r e q u i r e d i n P r i n c e 

Edward I s l a n d , MacDonald J . had no h e s i t a t i o n i n G i 1 1 i s v G i l l i s i n 

h o l d i n g a p e n s i o n t o be a f a m i l y a s s e t . P e n s i o n s were a l s o h e l d t o be 

f a m i l y a s s e t s i n Rams ay v Rams a y 2 0 ; McCabe v McC a b e 2 ; and F e r g u s o n v 
2 2 

Fe rgus on . Some c o n f u s i o n has now a r i s e n i n t h i s a r e a by v i r t u e o f t h e 
2 3 

d e c i s i o n i n Andrews v Andrews . One o f t h e a s s e t s i n d i s p u t e i n t h i s 

case was t h e husband's i n t e r e s t i n a p r o v i n c i a l government p e n s i o n 

scheme. H a v i n g p o i n t e d o u t t h a t t h e F a m i l y Law Reform A c t does n o t 

mention p e n s i o n p l a n s s p e c i f i c a l l y whereas t h e B r i t i s h C o l u m b i a s t a t u t e 
2 4 2 5 i s p a r t i c u l a r about i n c l u d i n g them , McQuaid J . c o n t i n u e d : 

I have a r r i v e d at the c o n c l u s i o n t h a t , i n t h e c i r c u m s t a n c e s 
which h e r e e x i s t , t h e d e f e n d a n t ' s p e n s i o n b e n e f i t s do n o t 
c o n s t i t u t e f a m i l y a s s e t s . The p e n s i o n does n o t b e a r t h e 
c h a r a c t e r i s t i c s p r o v i d e d f o r i n s.4 o f t h e F a m i l y Law Reform  
A c t . T h i s c o n c l u s i o n i s f o r t i f i e d by a r e a d i n g o f S.19(5) (a) : 

19(5) In d e t e r m i n i n g t h e amount, i f any, o f t h e s u p p o r t i n 
r e l a t i o n t o need, t h e c o u r t s h a l l c o n s i d e r a l l t h e c i r c u m s t a n c e s 
o f the p a r t i e s , i n c l u d i n g 

(a) t h e a s s e t s and means o f t h e d e f e n d a n t and o f t h e r e s p o n d e n t 
and any b e n e f i t s o r l o s s o f b e n e f i t s under a p e n s i o n p l a n or  
a n n u i t y (emphasis added by c o u r t ) . 

C l e a r l y i t was t h e i n t e n t i o n o f the l e g i s l a t u r e t h a t one o f the 
e f f e c t s o f s e p a r a t i o n and c o n s e q u e n t d i v i s i o n o f a s s e t s would 
be t h a t t h e d e f e n d a n t spouse would t a k e no b e n e f i t under a 
p e n s i o n p l a n , b u t t h a t t h i s r e s u l t w o u l d be a f a c t o r w h i c h t h e 
c o u r t might c o n s i d e r , c o l l a t e r a l l y , i n a s s e s s i n g s u p p o r t 
payments, see S t . G e r m a i n v S t . G e r m a i n . 

McQuaid J . h e r e has i n h e r e n t l y a c c e p t e d t h e i n t e r p r e t a t i o n o f the 

O n t a r i o c o u r t s w i t h r e g a r d to the q u e s t i o n o f o r d i n a r y use and enjoyment. 

He d i d n o t , however, r e f e r t o MacDonald J . 's d e c i s i o n s i n G i 1 l i s and 

F e r g u s o n , which a r e i n d i r e c t c o n f l i c t w i t h h i s c o n c l u s i o n . R e s o l u t i o n 

of t h i s c o n f l i c t must a w a i t a d e c i s i o n o f t h e a p p e l l a t e c o u r t . 
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A n o t h e r a s s e t which has c a u s e d some c o n f u s i o n i n t h i s r e g a r d i s 
26 

th e l i f e i n s u r a n c e p o l i c y . In McCabe. v McCabe McQuaid J . h e l d t h a t a 

l i f e i n s u r a n c e p o l i c y w i t h o u t c a s h s u r r e n d e r v a l u e i s n o t a f a m i l y 

a s s e t . He d i d a d m i t , however, t h a t l i f e i n s u r a n c e , d e p e n d i n g on t h e 

n a t u r e o f t h e p o l i c y , m ight i n some c a s e s be c o n s i d e r e d a f a m i l y a s s e t . 
27 

In G i l l i s v G i l l i s MacDonald J . f o u n d t h a t a l i f e i n s u r a n c e p o l i c y 

t h a t had a c a s h s u r r e n d e r v a l u e was a f a m i l y a s s e t . Once a g a i n he 

r e j e c t e d t h e c o n t e n t i o n t h a t such a p o l i c y must be p r o v e n t o have been 

used f o r a f a m i l y p u r p o s e i n o r d e r t o q u a l i f y under t h e d e f i n i t i o n , 

n o t i n g t h a t the " c a s h s u r r e n d e r v a l u e , o r the p r o c e e d s o f s a l e upon 

d e a t h , might a t any t i m e be used f o r any one o f the p u r p o s e s s e t out 
:' 2 8 

i n s . 4 ( a ) " . He d i d s u g g e s t , however, t h a t one i n s t a n c e where a l i f e 

i n s u r a n c e p o l i c y w o u l d n o t be c l a s s i f i e d as a f a m i l y a s s e t w o u l d be i f 

i t were m a i n t a i n e d f o r t h e p u r p o s e o f p a y i n g o f f a p a r t i c u l a r d e b t n o t 
29 

c o n n e c t e d w i t h t h e f a m i l y . In Andrews v Andrews McQuaid J . i n t r o d u c e d 

an i n t e r e s t i n g i n n o v a t i o n w i t h r e g a r d t o p o l i c i e s w h i c h he d i d n o t 

c o n s i d e r t o be f a m i l y a s s e t s . A g a i n he had t o c l a s s i f y two l i f e 

i n s u r a n c e p o l i c i e s w h i c h he assumed were t e r m p o l i c i e s , w i t h no ca s h 

s u r r e n d e r v a l u e . T h e s e , he a d m i t t e d , w o u l d n o t be f a m i l y a s s e t s , 
30 

p r o p e r l y s p e a k i n g . He c o n t i n u e d , however: 
(The p o l i c i e s ) were, no d o u b t , t a k e n out i n h a p p i e r d a y s , no 
do u b t , a f t e r m u t ual d i s c u s s i o n , and i n t e n d e d f o r t h e p r o t e c t i o n 
and s e c u r i t y o f t h e p l a i n t i f f i n t h e e v e n t o f t h e u n t i m e l y 
demise o f the d e f e n d a n t . Premiums would have been p a i d o u t o f 
income w h i c h might o t h e r w i s e have been u s e d f o r t h e common use 
and e n j o y m e n t o f t h e s p o u s e s . I t w o u l d a p p e a r t o me t h a t t h e r e 
was t h u s c o n s t i t u t e d a c o n t r a c t u a l a r r a n g e m e n t between t h e 
d e f e n d a n t and t h e p l a i n t i f f o f a c o n t i n u i n g n a t u r e whereby, f o r 
the c o n s i d e r a t i o n o f t h e i r (then) m u t u a l l o v e and a f f e c t i o n , and 
i n c o n s i d e r a t i o n a l s o o f t h e n o r m a l d o m e s t i c s e r v i c e s b e i n g 

,
 :".'-V..J.'and a n t i c i p a t e d t o be p r o v i d e d by t h e p l a i n t i f f t o the d e f e n d a n t , 

t h e d e f e n d a n t u n d e r t o o k t o p r o v i d e f o r t h e f u t u r e s e c u r i t y o f 
th e p l a i n t i f f . T h i s i s a m a t r i m o n i a l b e n e f i t o f wh i c h I t h i n k 
the p l a i n t i f f s h o u l d n o t be a r b i t r a r i l y and u n i l a t e r a l l y 
d e p r i v e d . As t h e named b e n e f i c i a r y , t h e p l a i n t i f f has a 
c o n t i n u i n g i n t e r e s t i n t h e m a i n t e n a n c e o f t h e s e i n d e m n i t y 
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c o n t r a c t s . . I f . t h e d e f e n d a n t i s u n w i l l i n g t o m a i n t a i n premium 
payments, f o r t h e u l t i m a t e b e n e f i t p f the p l a i n t i f f , t h e n he 
s h o u l d n o t i f y t h e p l a i n t i f f a c c o r d i n g l y , and p r o v i d e h e r w i t h t h e 
o p p u r t u n i t y , i f she so e l e c t s , t o pay t h e premium h e r s e l f , and 
t h u s , a t h e r own e x p e n s e , p r o v i d e t h a t u l t i m a t e s e c u r i t y and 
b e n e f i t , whether f o r h e r s e l f o r f o r t h e c h i l d r e n o f t h e m a r r i a g e , 
which had o r i g i n a l l y been m u t u a l l y a g r e e d between t h e p a r t i e s , 
and i t w i l l be so o r d e r e d . 

T h i s d e c i s i o n i s open t o q u e s t i o n on a number o f p o i n t s . I t 

i s d i f f i c u l t t o see how t h e " c o n t r a c t " e n v i s a g e d by McQuaid J . c o u l d 

p o s s i b l y be r e g a r d e d as an e n f o r c e a b l e c a g r e e m e n t , p a r t i c u l a r l y i n 

view o f t h e common law p o s i t i o n w i t h r e g a r d t o c o n t r a c t s made between 
31 

m a r r i e d p e r s o n s . In any e v e n t , he does n o t c a r r y t h r o u g h h i s 

argument o f a c o n t r a c t t o i t s l o g i c a l c o n c l u s i o n . I f t h e r e were an 

e n f o r c e a b l e c o n t r a c t h e r e , t h e n s u r e l y t h e husband would be o b l i g e d t o 

c o n t i n u e p a y i n g t h e premiums h i m s e l f . I t i s a r g u a b l e t h a t the w i f e 

c o u l d have c l a i m e d some i n t e r e s t i n t h e p o l i c y under t h e c o n s t r u c t i v e 
t r u s t d o c t r i n e . Even i n t h i s r e g a r d , i t i s e x t r e m e l y u n l i k e l y t h a t she 

32 

w ould s u c c e e d . McQuaxd J . , however, a t no s t a g e b a s e s h i s argument 

on a t r u s t c o n c e p t . The major d i f f i c u l t y w i t h the d e c i s i o n i s t h a t i t 

does n o t d e f i n e how f a r the " i n t e r e s t " o f the w i f e i n t h e p o l i c y c o u l d 

e x t e n d . Would the c o u r t , f o r example, have p r o h i b i t e d t h e husband from 

a s s i g n i n g t h e b e n e f i c i a l i n t e r e s t i n the p o l i c y t o a new w i f e ? I f s o , 

on what b a s i s ? The s t a t u s of a te r m l i f e i n s u r a n c e p o l i c y w i t h no c a s h 

s u r r e n d e r v a l u e , i t i s s u b m i t t e d , i s n o t c l a r i f i e d by t h i s d e c i s i o n . 

A n o t h e r a s p e c t o f t h e d e f i n i t i o n o f f a m i l y a s s e t s a f f i l i a t e d t o 

th e q u e s t i o n o f use i s the i s s u e o f the s t a t u s o f an a s s e t t h a t has been 

u s e d f o r b o t h f a m i l y and n o n - f a m i l y p u r p o s e s . The i n i t i a l i m p u l s e o f t h e 

c o u r t s seems t o have been t o t r e a t such p r o p e r t y a u t o m a t i c a l l y as f a m i l y 

) a s s e t s w i t h o u t e x a m i n i n g t h e f r e q u e n c y w i t h w h i c h t h e a s s e t was used f o r 
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one p u r p o s e o r t h e o t h e r . The rea s o n ' f o r t h i s a p p r o a c h can p r o b a b l y 

be f o u n d i n t h e p r o v i s i o n s o f s.6(2),. In Dover "v Dover- , f o r exampl e , 

a t r u c k u s e d by t h e husband f o r b u s i n e s s p u r p o s e s was a l s o u s e d on 

o c c a s i o n f o r f a m i l y p u r p o s e s and was h e l d by t h e c o u r t to be a f a m i l y 

a s s e t . The c o u r t d i d n o t i n d i c a t e f o r wh i c h p u r p o s e the t r u c k had 

been most o f t e n u s e d , MacDonald J . n o t i n g s i m p l y t h a t t h e husband had 

not d i s c h a r g e d t h e onus o f p r o v i n g t h a t t h e t r u c k was n o t u s e d f o r a 

f a m i l y p u r p o s e . The case was t h u s b a s e d on s.6(2) , w h i c h p l a c e s t h e onus 

on the p a r t y c l a i m i n g t h a t any p a r t i c u l a r i t e m o f p r o p e r t y i s n o t a f a m i l y 

a s s e t t o p r o d u c e e v i d e n c e t o t h a t e f f e c t . 

34 

In McCabe v McCabe , t h e r e was s u f f i c i e n t e v i d e n c e t o show t h a t 

an a s s e t had been u s e d f o r a d u a l p u r p o s e . The a s s e t i n q u e s t i o n , a van, 

was owned by t h e husband's b u s i n e s s and had been u s e d f o r b o t h b u s i n e s s 

and f a m i l y p u r p o s e s . In d i s c u s s i n g the c o r r e c t a p p r o a c h t o a d i v i s i o n 
3 5 

o f t h e van, McQuaid J . n o t e d : 
The v an, a l t h o u g h t e c h n i c a l l y owned by t h e p e t i t i o n e r ' s b u s i n e s s , 
i s , i n my o p i n i o n , n o n e t h e l e s s a f a m i l y a s s e t , w i t h an 
i n d i c a t e d v a l u e o f $6,000. I wou l d r e d u c e t h i s v a l u e , f o r 
d i s t r i b u t i o n p u r p o s e s , t o $4,000 s i n c e i t i s us e d i n p a r t by t h e 
p e t i t i o n e r f o r b u s i n e s s p u r p o s e s . The r e s p o n d e n t ' s s h a r e o f t h e 
a s s e t i s t h e n $2,000. 

T h e r e do n o t a p p e a r t o be any p r o v i s i o n s i n the A c t a l l o w i n g f o r 

t h i s t y p e o f a p p o r t i o n m e n t i n t h e c a s e o f a s s e t s u s e d f o r more t h a n one 

p u r p o s e . N e v e r t h e l e s s McQuaid J . ' s s o l u t i o n makes good s e n s e . Where an 

a s s e t i s us e d f o r b o t h b u s i n e s s and f a m i l y p u r p o s e s , i t seems u n f a i r t o 

e x c l u d e i t t o t a l l y f r o m one c a t e g o r y o r the o t h e r on t h i s a c c o u n t a l o n e . 

Whether t h i s s o l u t i o n w i l l be a p p l i e d i n f u t u r e c a s e s r e m a i n s t o be seen-.: 
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C h i l d c a r e .and h o u s e h o l d management. 

S e c t i o n 5(7) o f t h e F a m i l y Law Reform A c t p r o v i d e s as f o l l o w s : 

5(7) The p u r p o s e o f t h i s s e c t i o n i s t o r e c o g n i s e t h a t i n h e r e n t 
i n t h e m a r i t a l r e l a t i o n s h i p t h e r e i s mutual c o n t r i b u t i o n by 
t h e s p o u s e s , whether f i n a n c i a l or o t h e r w i s e , t o the f a m i l y 
w e l f a r e , e n t i t l i n g each spouse t o an e q u a l d i v i s i o n o f t h e 
f a m i l y a s s e t s upon t e r m i n a t i o n o f the m a r r i a g e , s u b j e c t t o t h e 
e q u i t a b l e c o n s i d e r a t i o n s s e t out i n s u b s e c t i o n s (5) and (6) . 

What i s meant by " c o n t r i b u t i o n t o t h e f a m i l y w e l f a r e " i s u n c l e a r . 
36 

In G i 1 l i s v G i 1 l i s , however, MacDonald J . s u g g e s t e d t h a t c h i l d c a r e 

and h o u s e h o l d management, among o t h e r t h i n g s , s h o u l d be t a k e n i n t o 

c o n s i d e r a t i o n as a c o n t r i b u t i o n t o the f a m i l y w e l f a r e . 

C o n t r i b u t i o n s t o the f a m i l y w e l f a r e under s.5(7) o n l y e n t i t l e s 

a spouse t o an e q u a l d i v i s i o n o f the f a m i l y a s s e t s . To c l a i m a s h a r e 

i n t h e o t h e r ' s p o u s e ' s b u s i n e s s a s s e t s , i t i s n e c e s s a r y t o proceed.; 

under s.9, w hich s t a t e s : 

9(1) Where one spouse o r f o r m e r spouse has c o n t r i b u t e d work, 
money o r money's w o r t h i n r e s p e c t o f t h e a c q u i s i t i o n , 
management, m a i n t e n a n c e , o p e r a t i o n o r improvement Of/.property 
o t h e r t h a n f a m i l y a s s e t s , i n w h i c h t h e o t h e r has o r had an 
i n t e r e s t , upon a p p l i c a t i o n , t h e c o u r t may by o r d e r 

(a) d i r e c t t h e payment o f an amount i n c o m p e n s a t i o n t h e r e f o r ; 
o r 

(b) award a s h a r e o f t h e i n t e r e s t o f t h e o t h e r spouse o r 
f o r m e r spouse i n t h e p r o p e r t y a p p r o p r i a t e t o t h e c o n t r i b u t i o n . 

In F e r g u s o n v F e r g u s on a w i f e a t t e m p t e d t o c l a i m c o m p e n s a t e i o n 

under s.9, a r g u i n g t h a t she had c o n t r i b u t e d t o h e r husband's s h a r e 

i n t e r e s t i n a company w h i c h was .not a f a m i l y a s s e t , by a ssuming t h e 

m ajor r e s p o n s i b i l i t i e s 1 f o r c h i l d c a r e and h o u s e h o l d management. In 
2 P- 3 8 

r e j e c t i n g h e r c l a i m , MacDonald iTt.astated: 
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C l e a r l y th.at s e c t i o n h.as .no . a p p l i c a t i o n t o th_e p e t i t i o n e r ' s 
c o n t r i b u t i o n to c h i l d r e a r i n g and household.management 
although, i t may have p e r m i t t e d t h e r e s p o n d e n t t o d e v o t e more 
time t o t h e a c q u i s i t i o n o f n o n - f a m i l y a s s e t s . Her c o n t r i b u t i o n 
t o t h e f a m i l y w e l f a r e must be c o n s i d e r e d under t h e p r o v i s i o n s 
o f s . 5 ( 7) o f the" Act". 

P r e s u m a b l y t h e c o u r t s w i l l r e q u i r e a d i r e c t c o n t r i b u t i o n t o be 

made t o a n o n - f a m i l y a s s e t b e f o r e t h e y w i l l award an i n t e r e s t i n t h a t 

a s s e t under s.9. In F e r g u s o n , f o r example, the w i f e was awarded 

c o m p e n s a t i o n f o r t h e v a l u e o f a c c o u n t i n g work she h a d c o n t r i b u t e d t o t h e 

company, i n p r o p o r t i o n t o h e r husband's i n t e r e s t t h e r e i n . T h e r e have 

been no r e p o r t e d c a s e s on s.9 s i n c e F e r g u s o n , however, so i t i s n o t 

y e t e v i d e n t how t h i s a r e a w i l l d e v e l o p . B e a r i n g i n mind t h e s i m i l a r i t y 
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between s.9 and t h e e q u i v a l e n t p r o v i s i o n o f t h e O n t a r i o l e g i s l a t i o n , 

i t i s l i k e l y t h a t the O n t a r i o d e c i s i o n s i n t h i s a r e a w i l l b e a r some 

w e i g h t on t h e m a t t e r . 

C h a n g i n g c h a r a c t e r o f a s s e t s . 

Once an a s s e t has been u s e d f o r a p a r t i c u l a r p u r p o s e , w h i c h w o u l d 

e s t a b l i s h t h a t p r o p e r t y as e i t h e r a f a m i l y o r n o n - f a m i l y a s s e t , may i t 

e v e r change i t s s t a t u s ? F u r t h e r , i f a f a m i l y a s s e t i s s o l d and a non-

i n r e s p e c t o f t h e 

McQuaid J . h a d t h i s 

T h e r e may w e l l be a g r a y a r e a as between what i s and what i s n o t 
a f a m i l y a s s e t . In s u c h a c a s e , one must r e v e r t t o s.4, w h i c h 
s p e c i f i e s t h e f u n d a m e n t a l t e s t s f o r a f a m i l y asset., w h i c h ar e 
. . . t h a t i t be owned by one o r o t h e r o f t h e s p o u s e s and be 
o r d i n a r i l y u s e d o r e n j o y e d by b o t h s p o u s e s ( o r t h e i r c h i l d r e n ) , 
d u r i n g c o h a b i t a t i o n , f o r g e n e r a l d o m e s t i c or r e c r e a t i o n a l 
p u r p o s e s . I f i t does n o t meet t h e s e c r i t e r i a , t h e n i t i s n o t a 
f a m i l y a s s e t , and t h e s o u r c e o f the '£unds, even t h o u g h t h o s e 
f u n d s be t h e m s e l v e s f a m i l y a s s e t s , i s i m m a t e r i a l . The f a c t t h a t 

f a m i l y a s s e t b o ught i n i t s stead,- do any r i g h t s 

o r i g i n a l p r o p e r t y s u r v i v e ? In Ramsay, v R a m s a y 4 0 

4 1 
t o say on the m a t t e r : 
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t h o s e f u n d s m a y h a v e b e e n f a m i l y a s s e t s w i l l n o t , f o r t h a t 
r e a s o n a l o n e , i m p r e s s u p o n a c q u i s i t i o n s s e c u r e d t h e r e f r o m t h e 
c h a r a c t e r o f a f a m i l y a s s e t . . ( H a v i n g r e f e r r e d t o c e r t a i n 
O n t a r i o c a s e s , h e c o n t i n u e d : ) T h e s e c a s e s a r e , I t h i n k , 
i l l u s t r a t i v e o f t h e f o l l o w i n g p r i n c i p l e s : ( a ) S a v i n g s a c q u i r e d 
b y o n e o r o t h e r o f t h e s p o u s e s a r e n o t n e c e s s a r i l y f a m i l y 
a s s e t s u n l e s s t h e y m e e t t h e c o n d i t i o n s s t i p u l a t e d i n s . 4 ; 
( b ) A n a s s e t a c q u i r e d o u t o f f u n d s w h i c h a r e t h e m s e l v e s f a m i l y 

a s s e t s d o e s n o t i t s e l f b e c o m e a f a m i l y a s s e t u n l e s s i t m e e t s 
t h e s e s a m e c o n d i t i o n s ; ( c ) A n a s s e t w h i c h i s i t s e l f a f a m i l y 
a s s e t m a y c h a n g e i t s c h a r a c t e r a n d b e c o m e a n o n - f a m i l y a s s e t 
i f t h e e v i d e n c e e s t a b l i s h e s t h a t a t s o m e p o i n t i t h a s c e a s e d 
t o m e e t t h o s e c o n d i t i o n s ; ( d ) C o n v e r s e l y . , a n a s s e t w h i c h w a s 
n o t a f a m i l y a s s e t m a y c h a n g e i t s c h a r a c t e r a n d b e c o m e a 
f a m i l y a s s e t i f t h e e v i d e n c e e s t a b l i s h e s t h a t a t s o m e p o i n t 
i t h a s c o m e t o m e e t t h o s e c o n d i t i o n s . 

I t s e e m s , a c c o r d i n g l y , t h a t i n P r i n c e E d w a r d I s l a n d , a s i n 

O n t a r i o , t h e p r e s e n t u s e ( a t s e p a r a t i o n ) a n d n o t t h e m o d e o f a c q u i s i t i o n 

w i l l b e t h e i m p o r t a n t e l e m e n t i n a s s e s s i n g / t h e c h a r a c t e r o f a n a s s e t . 

W h a t o f p r o p e r t y t h e u s e o f w h i c h c h a n g e s a f t e r s e p a r a t i o n w h e n 

i t i s s o l d a n d n e w p r o p e r t y a c q u i r e d f r o m t h e p r o c e e d s o f s a l e ? 

4 2 

C o t t o n v C o t t o n s e e m s t o b e t h e o n l y r e p o r t e d c a s e t o d a t e w h i c h 

t o u c h e s 1 o n t h i s a s p e c t . T h e h u s b a n d h e r e h a d s o l d a c o t t a g e a f t e r 

s e p a r a t i o n , w h i c h c o t t a g e h a d b e e n u s e d a s a f a m i l y a s s e t b e f o r e 

s e p a r a t i o n . M a c D o n a l d J . h e l d t h a t t h e w i f e w a s e n t i t l e d t o o n e h a l f 

t h e p r o c e e d s o f t h e s a l e o f t h e c o t t a g e , t h o u g h h e d i d n o t d i s c u s s t h e 

i s s u e i n a n y d e t a i l . H i s d e c i s i o n s e e m s t o c o n f i r m t h e d e v e l o p i n g t r e n d 

t h a t t h e f a m i l y a s s e t s a r e d e t e r m i n e d u p o n s e p a r a t i o n a n d t h e r i g t h s o f 

t h e p a r t i e s b e c o m e , i n e s s e n c e , p r o p e r t y e n t i t l e m e n t s t o o n e h a l f 
4 3 

( s u b j e c t t o t h e p r o v i s i o n s f o r a n u n e q u a l d i v i s i o n ) 

I t i s n o t c l e a r w h a t t h e p o s i t i o n w o u l d h a v e b e e n h e r e i f t h e 

p r o c e e d s o f - t h e c o t t a g e h a d b e e n u s e d b y t h e h u s b a n d t o p u r c h a s e a n 

i t e m o f b u s i n e s s p r o p e r t y . W o u l d t h e c o u r t , f o r e x a m p l e , h a v e b e e n 



-250-

p r e p a r e d to. t r a c e t h e p r o c e e d s i n t o , the new p r o p e r t y ? In O n t a r i o the 

p r a c t i c e has been t o award a spouse a h a l f i n t e r e s t i n t h e p r o c e e d s 

even where new p r o p e r t y has been a c q u i r e d , b u t no i n t e r e s t i n t h e new 
44 . 

p r o p e r t y i t s e l f . I t i s p r o b a b l e t h a t the P r i n c e Edward I s l a n d 

c o u r t s w i l l f o l l o w t h i s a p p r o a c h . 
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The M a t r i m o n i a l Home 

The m a t r i m o n i a l home i s d e a l t w i t h s p e c i f i c a l l y i n ss.38 t o 49 

o f the F a m i l y Law Reform A c t . The d e f i n i t i o n o f m a t r i m o n i a l home i s 

c o n t a i n e d i n s,39, which p r o v i d e s : 

39(1) P r o p e r t y i n which a m a r r i e d p e r s o n has an i n t e r e s t 
and t h a t i s o r has been o c c u p i e d by the m a r r i e d p e r s o n and 
h i s o r h e r spouse as t h e i r f a m i l y r e s i d e n c e i s t h e i r 
m a t r i m o n i a l home. 

(2) S u b s e c t i o n (1) a p p l i e s n o t w i t h s t a n d i n g t h a t i t s a p p l i c a t i o n 
r e s u l t s i n more t h a n one m a t r i m o n i a l home. 

(3) The o w n e r s h i p o f a s h a r e o r s h a r e s , o r o f an i n t e r e s t i n 
a s h a r e o r s h a r e s , o f a c o r p o r a t i o n e n t i t l i n g t h e owner t o the 
o c c u p a t i o n o f a h o u s i n g u n i t owned b y t t h e c o r p o r a t i o n s h a l l 
be deemed t o be an i n t e r e s t i n the u n i t f o r t h e p u r p o s e o f 
s u b s e c t i o n ( 1 ) . 

(4) Where p r o p e r t y t h a t i n c l u d e s a m a t r i m o n i a l home i s 
n o r m a l l y u s e d f o r a p u r p o s e o t h e r t h a n r e s i d e n t i a l o n l y , t h e 
m a t r i m o n i a l home i s o n l y such p o r t i o n o f the p r o p e r t y as 
may r e a s o n a b l y be r e g a r d e d as n e c e s s a r y t o t h e use and 
enjoyment o f t h e r e s i d e n c e . 

The A c t does n o t s p e c i f y what " i n t e r e s t " a spouse must have i n 

p r o p e r t y i n o r d e r f o r t h a t p r o p e r t y t o q u a l i f y as a m a t r i m o n i a l home. 

As t h e f i r s t p a r t o f t h e d e f i n i t i o n i s i d e n t i c a l t o t h a t c o n t a i n e d i n 

s.39 o f t h e O n t a r i o l e g i s l a t i o n , i t i s p o s s i b l e t h a t the O n t a r i o c a s e s 

on t h i s i s s u e w i l l be f o l l o w e d b y t t h e P r i n c e Edward I s l a n d c o u r t s . 

The o t h e r e l e m e n t s o f t h e d e f i n i t i o n a p p e a r r e l a t i v e l y 

s t r a i g h t f o r w a r d . I t i s s p e c i f i c a l l y p r o v i d e d t h a t a c o u p l e may have more 

t h a n one m a t r i m o n i a l home. S e c t i o n s 39(3) and (4) f u r t h e r r e f i n e t h e 

d e f i n i t i o n . S e c t i o n 39(4) a s s i s t s t o e f f e c t t h e i n t e n t t h a t t h e f a m i l y 

farm be p r e s e r v e d . Thus, where a . f a m i l y home i s l o c a t e d on f a r m l a n d , t h e 
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d w e l l i n g house and as much o f t h e l a n d as was us e d f o r r e s i d e n t i a l 

p u r p o s e s would q u a l i f y as a m a t r i m o n i a l home. The m a j o r i t y o f t h e farm 

l a n d would i n g e n e r a l n o t be i n c l u d e d . 

No cases- have y e t been r e p o r t e d i n w h i c h t h e d e f i n i t i o n o f 

the m a t r i m o n i a l home has been d i s c u s s e d . I t i s u n l i k e l y t h a t a c o u r t 

w o u l d have much d i f f i c u l t y i n t h i s r e g a r d , however. More p r o b a b l y , 

t h e c o u r t w i l l t a k e i t as g i v e n t h a t a c e r t a i n p r o p e r t y was u s e d as 

the f a m i l y r e s i d e n c e and w i l l p r o c e e d d i r e c t l y t o the q u e s t i o n o f i t s 

d i v i s i o n . 
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C h a p t e r 9 - S a s k a t c h e w a n 

The S a s k a t c h e w a n L e g i s l a t u r e was q u i c k t o implement r e m e d i a l 

l e g i s l a t i o n f o l l o w i n g upon t h e o u t c r y which s p r a n g up i n the wake o f 
1 2 Murdoch v Murdoch and Rathwe 11 v R a t h w e l l . The government's f i r s t 

move was t o i n t r o d u c e an i n t e r i m measure t o d e a l w i t h the s i t u a t i o n , 
3 

by r e p e a l i n g and r e p l a c i n g s.22 o f the M a r r i e d Women's P r o p e r t y A c t , 

e f f e c t i v e as o f May-l?, 1975. T h i s l e g i s l a t i o n r e m a i n e d v i r t u a l l y 
4 

unchanged u n t i l 1980 . In 1978, s u b s e c t i o n (1) o f s.22 was amended t o 

a l l o w a p p l i c a t i o n s t o the D i s t r i c t C o u r t ^ a n d th e t i t l e was amended t o 

r e f e r t o " m a r r i e d p e r s o n s " ^ , t o r e f l e c t the a p p l i c a b i l i t y o f t h e s e c t i o n 

t o b o t h husband and w i f e . 

Under s.22, the S a s k a t c h e w a n c o u r t s were g i v e n wide d i s c r e t i o n 

t o make s u c h o r d e r s r e g a r d i n g t h e p r o p e r t y i n d i s p u t e as t h e y saw f i t . 

The l e g i s l a t i o n c o n t a i n e d few r e s t r a i n t s on the e x e r c i s e o f t h i s 

d i s c r e t i o n . In e s s e n c e , s.22 r e q u i r e d t h a t a j u d g e , w i t h o u t l e g i s l a t i v e 

s t i p u l a t i o n as t o the t y p e o f ^ p r o p e r t y under c o n s i d e r a t i o n , c o n s i d e r . 

the r e s p e c t i v e c o n t r i b u t i o n s o f t h e s p o u s e s , whether i n t h e form o f 

money, s e r v i c e s , p r u d e n t management, c a r i n g f o r t h e home and f a m i l y o r 
7 

any o t h e r form w h a t s o e v e r . The l e g i s l a t i o n c o n t a i n e d no p r e s u m p t i o n o f 

e q u a l i t y o r , i n d e e d , o f any e n t i t l e m e n t a t a l l . No m e n t i o n was made o f 

m i s c o n d u c t , e i t h e r m a r i t a l o r e c o n o m i c . F i n a l l y , t h e e x e r c i s e o f t h i s 

b r o a d d i s c r e t i o n was s u b j e c t o n l y t o any w r i t t e n agreement between the 
8 

s p o u s e s t o t h e c o n t r a r y . S e c t i o n 22, t h e r e f o r e , c o n s t i t u t e d " p u r e " 

j u d i c i a l d i s c r e t i o n , w i t h o u t any p o l i c y g u i d e l i n e s as t o what p r o p e r t y 

was o r was n o t s h a r e a b l e . 
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The M a t r i m o n i a l P r o p e r t y Act.,: a w a i t e d s i n c e s.22 of. the M a r r i e d 

P e r s o n s ' P r o p e r t y A c t was i n t r o d u c e d as an i n t e r i m measure i n 1974, was 

i n t r o d u c e d d u r i n g the s p r i n g s e s s i o n o f 1979, and came i n t o f o r c e on 

J a n u a r y 15, 1980. I t i s p r o b a b l y f a i r t o say t h a t t h e A c t r e s e m b l e s 
9 

most c l o s e l y t h e r e f o r m l e g i s l a t i o n o f A l b e r t a , i n t h a t i t a p p e a r s t o 

e s t a b l i s h a p r e s u m p t i o n o f e q u a l o w n e r s h i p o f much o f a c o u p l e ' s 

m a t r i m o n i a l p r o p e r t y . In d o i n g s o , i t i n c o r p o r a t e s or c o d i f i e s many o f 

the p r i n c i p l e s w hich emerged i n the 4^ y e a r s d u r i n g Which the j u d i c i a l 

d i s c r e t i o n scheme p u r s u a n t t o s.22 o f the M a r r i e d P e r s o n s ' P r o p e r t y A c t 

had been i n o p e r a t i o n . 

The M a t r i m o n i a l P r o p e r t y A c t 

The M a t r i m o n i a l P r o p e r t y A c t p r o v i d e s f o r t h e d i s t r i b u t i o n o f 
t h e " m a t r i m o n i a l p r o p e r t y " o f s p o u s e s , 

o f e i t h e r s p o u s e 1 0 . The s t a t e d p u r p o s e 

i s to 

or i t s v a l u e , upon t h e a p p l i c a t i o n 

o f t h e A c t , as e n u n c i a t e d i n s.20, 

r e c o g n i s e : 

. . . t h a t c h i l d c a r e , h o u s e h o l d management a n d . f i n a n c i a l p r o v i s i o n 
are the j o i n t and m u t u a l r e s p o n s i b i l i t i e s o f s p o u s e s and t h a t 
i n h e r e n t t i n r t h e m a t r i m o n i a l r e l a t i o n s h i p t h e r e i s j o i n t 
c o n t r i b u t i o n , whether f i n a n c i a l o r o t h e r w i s e , by t h e s p o u s e s t o 
the a s s u m p t i o n o f t h e s e r e s p o n s i b i l i t i e s t h a t e n t i t l e s e ach 
spouse t o an e q u a l d i s t r i b u t i o n o f t h e m a t r i m o n i a l p r o p e r t y , 
s u b j e c t t o t h e e x c e p t i o n s , e xemptions and e q u i t a b l e c o n s i d e r a t i o n s 
m e n t i o n e d i n t h i s A c t . 

The words " s u b j e c t t o any e x c e p t i o n s , e x e m p t i o n s or e q u i t a b l e 

c o n s i d e r a t i o n s m e n t i o n e d i n t h i s A c t " have t h e e f f e c t o f t r a n s f e r r i n g 

what a t f i t s t s i g h t a p p e a r s t o be a f i x e d 50/50 regime i n t o d i s t r i b u t i o n 

a c c o r d i n g t o j u d i c i a l d i s c r e t i o n . S e c t i o n 21(2) empowers t h e c o u r t , 

where . i t i s s a t i s f i e d t h a t i t would be u n f a i r and i n e q u i t a b l e t o make 

an e q u a l d i s t r i b u t i o n , to r e f u s e t o o r d e r any d i s t r i b u t i o n , v e s t a l l 
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p r o p e r t y i n o n e s p o u s e , o r make a n y o t h e r o r d e r t h a t i t c o n s i d e r s f a i r 

a n d e q u i t a b l e . T h i s m a r k s a s i g n i f i c a n t c h a n g e f r o m t h e p r o v i s i o n s o f 

s.2 2 o f the' M a r r i e d P e r s o n s ' P r o p e r t y : A c t . W h e r e a s u n d e r t h a t A c t t h e 

o n u s l a y on t h e a p p l i c a n t t o e s t a b l i s h t o t h e s a t i s f a c t i o n o f t h e c o u r t 

a r i g h t t o some s h a r e i n p r o p e r t y h e l d b y t h e o t h e r s p o u s e b y v i r t u e 

o f d e m o n s t r a b l e c o n t r i b u t i o n 1 " ' " , t h e c o u r t i s now d i r e c t e d t o b e g i n f r o m 

t h e p r e m i s e t h a t he o r s h e h a s an i n h e r e n t r i g h t t o o n e h a l f o f t h e 

s h a r e a b l e m a t r i m o n i a l p r o p e r t y . T h e new A c t h a s t h u s e s t a b l i s h e d a 

p r e s u m p t i o n t h a t t h e s p o u s e s a r e e n t i t l e d t o an e q u a l d i v i s i o n o f a n y 

m a t r i m o n i a l p r o p e r t y w h i c h i s n o t e x e m p t u n d e r t h e A c t . I t i s , h o w e v e r , 

o p e n t o e i t h e r s p o u s e t o a t t e m p t t o c o n v i n c e t h e c o u r t t h a t an e q u a l 

s h a r e w o u l d b e u n f a i r a n d i n e q u i t a b l e . 

A s s e t s t o w h i c h t h e A c t a p p l i e s 

T h e c o u r t i s , u n d e r s . 2 1 ( l ) , e m p o w e r e d t o make an o r d e r t o 

d i s t r i b u t e " m a t r i m o n i a l p r o p e r t y " . T h a t t e r m i s d e f i n e d i n s . 2 ( h ) i n 

s w e e p i n g t e r m s a s p r o p e r t y o w n e d o r i n w h i c h an i n t e r e s t i s h e l d b y one 

o r b o t h s p o u s e s a t t h e t i m e t h e a p p l i c a t i o n i s made o r a t t h e t i m e o f 

t h e a d j u d i c a t i o n , , i w h i G h e v e r t h e c o u r t t h i n k s f i t . T h e l e g i s l a t i o n d o e s 

n o t e s p o u s e t h e c o n c e p t o f d i s t i h g i u s h i n g b e t w e e n " f a m i l y a s s e t s " a n d 

p r o p e r t y t h a t i s n o t a f a m i l y a s s e t , f o r e x a m p l e , " b u s i n e s s a s s e t s " o r 
12 

" c o m m e r c i a l a s s e t s " . On t h e o t h e r h a n d , t h e A c t d o e s make a d i s t i n c t i o n 

b e t w e e n t h e m a t r i m o n i a l home a n d o t h e r m a t r i m o n i a l p r o p e r t y . D i s t r i b u t i o n 

o f t h e m a t r i m o n i a l home i s g o v e r n e d b y s.22 w h i l e a l l o t h e r a s s e t s a r e 

d i s t r i b u t a b l e u n d e r s .21. H o u s e h o l d g o o d s , w h i l e c o v e r e d b y s . 2 1 , a r e 

t r e a t e d l i k e t h e m a t r i m o n i a l home i n t h e s e n s e t h a t t h e y a r e n e v e r 
_. . 13 

e x e m p t f r o m d i s t r i b u t i o n . T h e r e a r e a l s o s p e c i a l p r o v i s i o n s f o u n d i n 
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P a r t I o f the A c t c o n c e r n i n g p o s s e s s i o n o f t h e m a t r i m o n i a l home o r 

h o u s e h o l d goods. The m a t r i m o n i a l home w i l l be d i s c u s s e d l a t e r . 

Cases have made c l e a r t h a t i t i s the m a t r i m o n i a l p r o p e r t y which 

e x i s t s as at t h e date o f the a p p l i c a t i o n w hich i s d i s t r i b u t a b l e . In 
14 

R a t h i e v R a t h i e C a r t e r L.J.Q.B. n o t e d t h a t s.2(h) d e f i n e s " m a t r i m o n i a l 

p r o p e r t y " as p r o p e r t y t h a t " a t the time an a p p l i c a t i o n i s made" under 
15 

the A c t , i s owned by a s p o u s e . He d e t e r m i n e d t h a t : 
. ..the c o u r t need not c o n c e r n i t s e l f w i t h p r o p e r t y t h a t no 
l o n g e r e x i s t s u n l e s s i t i s p r o p e r t y d i s p o s e d o f w i t h i n two 
y e a r s b e f o r e the a p p l i c a t i o n i s made t o someone o t h e r t h a n 
a bona f i d e p u r c h a s e r , o r p r o p e r t y d i s s i p a t e d by one spouse 
or g i v e n t o a t h i r d p e r s o n w i t h o u t the c o n s e n t o f the o t h e r 16 
spouse . 

The r e s u l t h e r e was t h a t a l t h o u g h the w i f e had l o s t some m a t r i m o n i a l 

p r o p e r t y a f t e r s e p a r a t i o n i n u n s u c c e s s f u l b u s i n e s s v e n t u r e s , t h e husband 

was n o t to be compensated f o r the l o s s . He was e n t i t l e d o n l y t o a s h a r e 

i n the p r o p e r t y r e m a i n i n g at the date o f t h e a p p l i c a t i o n , and n o t i n the 

p r o p e r t y as i t e x i s t e d a t s e p a r a t i o n . 

T h i s a p p r o a c h has been a d o p t e d i n s e v e r a l c a s e s s i n c e . So i n 
17 

Z a b r e s k I v 2 a b r e s k l , D i c k s o n U.F.C.J, r e f u s e d t o i n c l u d e i n t h e l i s t o f 

m a t r i m o n i a l p r o p e r t y a v a i l a b l e f o r d i s t r i b u t i o n t h e v a l u e o f c e r t a i n 

c h a t t e l s s o l d by t h e husband s i n c e s e p a r a t i o n , i n c l u d i n g a c a s h f u n d o f 

$25,000 which t h e husband had c o n v e r t e d i n t o an e q u i t y i n a house i n 

V i c t o r i a , B.C., and a $10,000 term c e r t i f i c a t e . As t h e m a t r i m o n i a l f u n d s 

no l o n g e r e x i s t e d a t the time of a p p l i c a t i o n , t h e w i f e had no r i g h t t o a 
18 

s h a r e i n them. S i m i l a r l y i n P h i l l i p s v P h i l l i p s the husband had a l l e g e d l y 

"run o f f " w i t h $44,000 i n cash when the p a r t i e s s e p a r a t e d and t h e w i f e 

c l a i m e d an e q u a l s h a r e o f t h a t money r a t h e r than a share" o f what was l e f t . 
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D i c k s o n J . h e l d t h a t as t h e #44,000! cash, f u n d no l o n g e r e x i s t e d , i t 

was n o t m a t r i m o n i a l p r o p e r t y , w i t h i n th:e s t a t u t o r y d e f i n i t i o n . 

The r e a s o n i n g b e h i n d t h e s e c a s e s i s t h a t s i n c e the s e p a r a t e 

p r o p e r t y regime c o n t i n u e s t o o p e r a t e u n t i l . l a n a p p l i c a t i o n f o r 

d i s t r i b u t i o n i s made under the A c t , an owner spouse s h o u l d be e n t i t l e d 

t o d e a l w i t h h i s o r h e r p r o p e r t y as t h a t spouse c h o o s e s u n t i l t h e 

a p p l i c a t i o n i s made. I t i s o n l y at t h e t i m e t h e a p p l i c a t i o n i s made 

t h a t the owner spouse i s p u t on n o t i c e t h a t the s e p a r a t e p r o p e r t y regime 

i s b e i n g r e p l c e d by t h e l e g i s l a t i v e scheme. O b v i o u s l y t h i s r e a s o n i n g 

may have h a r s h r e s u l t s i n some i n s t a n c e s , f o r a spouse may f i n d t h a t 

the m a t r i m o n i a l p r o p e r t y has b e e n ' c o n s i d e r a b l y d e p l e t e d t h r o u g h t h e 

b e h a v i o u r o f the o t h e r spouse a f t e r s e p a r a t i o n . In such an i n s t a n c e 

the f i r s t spouse i s d e n i e d any use o f t h e s p e n t a s s e t s and a p p e a r s t o 

be d e n i e d any c o m p e n s a t i o n i n r e s p e c t t h e r e o f . T h e r e may be a s o l u t i o n 

w h ich c a u l d be us e d t o a l l e v i a t e such h a r d s h i p i n some c a s e s . Such a 
19 

s o l u t i o n was s u g g e s t e d i n Morre11 v Morre11 . The p r o p e r t y i n d i s p u t e 

here, c o n c e r n e d Canada S a v i n g s Bonds and ca s h which had been I n f t h e 

p o s s e s s i o n o f the h u s b a n d when he l e f t t h e m a t r i m o n i a l home on s e p a r a t i o n 

By t h e time t h e a p p l i c a t i o n f o r d i s t r i b u t i o n was made t o t h e c o u r t by t h e 

w i f e , the bonds had. been l i q u i d a t e d and t h e c a s h s p e n t . A l t h o u g h D i c k s o n 

n o t e d t h a t t h e o r i g i n a l p r o p e r t y c o u l d n o t be d i s t r i b u t e d as i t no 

l o n g e r f e l l w i t h i n t h e d e f i n i t i o n o f m a t r i m o n i a l p r o p e r t y , he d i d 

i n d i c a t e t h a t "the f a c t a t h a t m a t r i m o n i a l p r o p e r t y has been d i s p o s e d o f 

by one spouse f o r h i s o r h e r e x c l u s i v e b e n e f i t i s a f a c t o r t h a t may 

l e a d t h e c o u r t t o c o n c l u d e t h a t e q u a l d i s t r i b u t i o n o f e x i s t i n g p r o p e r t y 

i s u n f a i r . An o f f - s e t t i n g a d j u s t m e n t may t h e n be made" 2 0.: He d i d n o t see 

f i t t o o r d e r an: u n e q u a l d i s t r i b u t i o n i n t h i s i n s t a n c e , p r o b a b l y b e c a u s e 
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t h e r e was no i n d i c a t i o n t h a t t h e h u s b and had s p e n t t h e money o t h e r t h a n 

h o n e s t l y . In f a c t i t i s p r o b a b l e t h a t t h e c o u r t s , would n o t r e s o r t t o 

making an u n e q u a l d i s t r i b u t i o n i n such, c a s e s u n l e s s t h e r e were some 

d i s h o n e s t i n t e n t a p p a r e n t i n t h e c o n d u c t o f the d i s p o s i n g s p o u s e . Such 

an a p p r o a c h w o u l d be i n k e e p i n g w i t h t h e f a c t t h a t a s pouse i s e n t i t l e d 

t o d i s p o s e o f h i s p r o p e r t y d u r i n g t h e s u b s i s t e n c e o f the s e p a r a t e 

p r o p e r t y r e g i m e . Some s u p p o r t f o r t h i s p r o p o s i t i o n may be seen from t h e 

f a c t t h a t i t has been o n l y i n c a s e s o f a c t u a l d i s s i p a t i o n o f p r o p e r t y 

t h a t a c o u r t has a t t e m p t e d t o i n c l u d e t h e v a l u e o f p r o p e r t y t h a t no 

l o n g e r b e l o n g s t o . a spouse i n making an o r d e r under the A c t . In f a c t , 

a c t s o f d i s s i p a t i o n a r e e x p r e s s l y d e a l t w i t h I n i t h e A c t under s . 2 8 ( l ) (a) ( i i ) . 

Where an a c t o f d i s s i p a t i o n has been a c t u a l l y p i n p o i n t e d by t h e c o u r t 

2 1 

i t always a p p e a r s t o have been o f a b l a t a n t n a t u r e . So i n Lee v Lee a 

h usband had d i v e s t e d h i m s e l f o f one t h i r d o f h i s s h a r e s i n a company 

a f t e r s e p a r a t i o n so t h a t h i s w i f e c o u l d not c l a i m them. The c o u r t had 

no d i f f i c u l t y i n f i n d i n g t h a t t h e t r a n s f e r f l e w i n t h e f a c e o f 

s . 2 8 ( l ) (a) ( i i ) and t h e r e f o r e i n c l u d e d t h e v a l u e o f t h e s h a r e s i n a l i s t 
22 

o f t h e husband's a s s e t s . S i m i l a r l y i n Bra'hmbhatt v Brahmbhatt the 

c o u r t h e l d t h a t a husband's a c t i n s i g n i n g o v e r a h o u s e , n o t then? 

m a t r i m o n i a l home, t o h i s f a t h e r ' s e s t a t e f o r no c o n s i d e r a t i o n amounted 

t o d i s s i p a t i o n o f m a t r i m o n i a l p r o p e r t y and d e c l a r e d t h a t the v a l u e o f 

t h e house was s u b j e c t t o d i s t r i b u t i o n . In o t h e r i n s t a n c e s t h e c o u r t has 

a p p e a r e d l o a t h t o f i n d t h a t t h e r e has been an a c t o f d i s s i p a t i o n . So i n 
2 3 

P h i l l i p s v P h i l l i p s , even though the c o u r t f o u n d t h a t t h e husband's 

c o n d u c t i n s p e n d i n g #40,000 amounted t o c a l l o u s and s e l f i s h b e h a v i o u r , 

i t was h e l d t h a t t h e c o n d u c t d i d n o t amount to d i s s i p a t i o n o f a s s e t s . 

The #40,000 was r e g a r d e d as l o s t and t h e r e m a i n i n g p r o p e r t y (the 
24 

m a t r i m o n i a l home) was d i v i d e d e q u a l l y between the spouses." Wait V Wait 
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has i n d i c a t e d t h a t t h e onus l i e s on a spouse a l l e g i n g t h e o t h e r spouse 

has d i s s i p a t e d p r o p e r t y . What i s r e q u i r e d , a c c o r d i n g t o t h i s , d e c i s i o n , 

i s p r o o f t h a t a spouse s q u a n d e r e d t h e p r o p e r t y and t h e r e b y j e o p a r d i z e d 

the f i n a n c i a l s e c u r i t y o f the h o u s e h o l d . The c a s e s would seem t o 

i n d i c a t e t h a t a h i g h s t a n d a r d o f p r o o f i s r e q u i r e d i n t h i s r e g a r d . 

A n o t h e r s o l u t i o n may l i e i n t h e f a c t t h a t p r o p e r t y a c q u i r e d a f t e r 

s e p a r a t i o n by one spouse may be d i s t r i b u t e d under th e A c t . T h e r e i s no 

r e q u i r e m e n t i n t h e A c t t h a t i n o r d e r to q u a l i f y a s s " m a t r i m o n i a l 

p r o p e r t y " , p r o p e r t y must have been u s e d by b o t h s p o u s e s and/or t h e i r 

c h i l d r e n . A c c o r d i n g l y a s s e t s a c q u i r e d by one spouse a f t e r s e p a r a t i o n 

b u t b e f o r e an a p p l i c a t i o n i s made t o t h e c o u r t under th e M a t r i m o n i a l  

P r o p e r t y A c t c o n s t i t u t e s m a t r i m o n i a l p r o p e r t y . I t i s u n u s u a l f o r a c o u r t 

t o o r d e r an e q u a l d i s t r i b u t i o n o f such p r o p e r t y , however. S e c t i o n 21(2) 

p r e s c r i b e s a l i s t o f e q u i t a b l e c o n s i d e r a t i o n s w h i c h j u s t i f y an u n e q u a l 

d i s t r i b u t i o n o f m a t r i m o n i a l p r o p e r t y , i n c l u d i n g t h e d u r a t i o n o f t h e 
2 5 2 6 s e p a r a t i o n . Thus i n Baudry v Baudry , where the s p o u s e s . h a d been 

s e p a r a t e d f o r 14 y e a r s , the c o u r t h e l d t h a t the #50,OOO a c c u m u l a t e d by 

the h u s b a n d s i n c e s e p a r a t i o n s h o u l d be v e s t e d i n him s o l e l y . In Guran v 
2 7 

Guran t h e s p o u s e s had been s e p a r a t e d s e v e n y e a r s , d u r i n g w h i c h t i m e 

the h u s b and bought and s o l d p r o p e r t y and l o a n e d and i n v e s t e d money. 

The c o u r t h e l d t h a t , h a v i n g r e g a r d t o t h e p e r i o d d u r i n g w h i c h th e 

s p o u s e s l i v e d s e p a r a t e and a p a r t , i t was u n f a i r and i n e q u i t a b l e t o make 

an e q u a l d i v i s i o n o f a l l t h e p r o p e r t y owned by t h e p a r t i e s as o f the 

d a t e o f judgment. A c c o r d i n g l y , an u n e q u a l d i v i s i o n was o r d e r e d . In 
28 

B rahmbhatt v Brahmbhatt Gagne J . , at. l e a s t by i m p l i c a t i o n , a c c e p t e d t h e 

p r i n c i p l e t h a t i n g e n e r a l p o s t - s e p a r a t i o n p r o p e r t y s h o u l d be n o n - d i v i s i b l e , 

so l o n g as i t has been a c q u i r e d . o r m a i n t a i n e d s o l e l y by one s p o u s e . The 
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p a r t i e s h e r e had l i v e d " t o g e t h e r o n l y e i g h t months and had been 

s e p a r a t e d some t i m e b e f o r e an a p p l i c a t i o n f o r d i s t r i b u t i o n was made t o 

t h e c o u r t . Gagne J . n o t e d : 

S i n c e t h e d a t e o f s e p a r a t i o n , t h e a p p l i c a n t w i f e has been 
w o r k i n g as a w a i t r e s s and chambermaid and f o r a p e r i o d o f 
t i m e h e l d two j o b s o f t h i s k i n d . From h e r employment and 
i n d u s t r y and f r u g a l l i v i n g , she has managed t o save up 
a p p r o x i m a t e l y #14,000. In my o p i n i o n , i t would be g r o s s l y 
u n f a i r f o r h e r t o have t o s h a r e t h i s w i t h h e r husband. The 
cash s a v i n g s o f t h e w i f e b e f o r e t r i a l w i l l be exempt. 

Where one s p o u s e has i n c r e a s e d h i s a s s e t s a f t e r s e p a r a t i o n as a 

r e s u l t o f i n f l a t i o n o r o t h e r f a c t o r s o u t s i d e h i s c o n t r o l , however, i t 

seems t h a t such p r o p e r t y w i l l be d i s t r i b u t e d by t h e c o u r t s . So i n 
30 

T o k a r u k v T o k a r u k the c o u r t o r d e r e d an e q u a l d i s t r i b u t i o n o f f a r m l a n d 

p r o p e r t y , i n c l u d i n g p o s t - s e p a r a t i o n p r o p e r t y , where the p a r t i e s had been 
31 

s e p a r a t e d f o r t w enty y e a r s . W a l k e r J . e x p l a i n e d : 

The l o n g s e p a r a t i o n i s n o t a t the h e a r t o f t h e a p p l i c a t i o n , 
b e c a u s e h e r e b o t h h u s band and. w i f e l e f t the f a r m l a n d and went 
t o work and r e s i d e e l s e w h e r e . . . . T h i s was n o t a case o f the 
h usband c o n t i n u i n g to r e s i d e on and work t h e m a t r i m o n i a l 
a s s e t i n c r e a s i n g and i m p r o v i n g i t . N e i t h e r worked t h e f a r m 
o r on i t a f t e r 1965. The f a r m l a n d has i n c r e a s e d i n v a l u e 
w h i l e n e i t h e r h u s b and n o r w i f e haid t h a t much t o do w i t h i t . 
T h i s l i m i t s , t h e s i g n i f i c a n c e o f t h e twenty y e a r s e p a r a t i o n . 
T h e r e i s no e v i d e n c e b e f o r e me t h a t the h u s b and has i m p r o v e d 
the f a r m l a n d s i n c e t h e s e p a r a t i o n , b u t i t w o u l d a p p e a r t h a t t h e 
v a l u e a p p r e c i a t i o n i s due t o i n f l a t i o n and market c o n d i t i o n s . 
E q u i t a b l e c o n s i d e r a t i o n s 21(2) (b)., (c) and (d) h a v e , t h e r e f o r e , 
no g r e a t s i g n i f i c a n c e a l t h o u g h t h e y may have i n o t h e r 
s i t u a t i o n s o f p r o t r a c t e d s e p a r a t i o n . 

In the l i g h t o f t h i s r e a s o n i n g i t w i l l c l e a r l y be i n t h e i n t e r e s t s 

o f the owner spouse to have an a p p l i c a t i o n b r o u g h t under t h e A c t as soon 

as p o s s i b l e a f t e r s e p a r a t i o n . The f a c t t h a t p o s t - s e p a r a t i o n p r o p e r t y i s 

a v a i l a b l e f o r d i s t r i b u t i o n i n some measure b a l a n c e s o u t the f a c t t h a t 

p r o p e r t y d i s p o s e d o f a f t e r s e p a r a t i o n b u t b e f o r e t r i a l i s n o t i n c l u d e d 

i n a d i s t r i b u t i o n . I t would seem a l s o t h a t where m a t r i m o n i a l p r o p e r t y 
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i s d i s p o s e d o f a f t e r s e p a r a t i o n and o t h e r p r o p e r t y o b t a i n e d i n i t s 

p l a c e , t h e l a t t e r , p r o p e r t y s h o u l d be I n c l u d e d i n t h e d i s t r i b u t i o n o f 

a s s e t s . The p r o p e r t y w i l l n o t have been o b t a i n e d s o l e l y as a r e s u l t o f 

one s p o u s e ' s e f f o r t s and t h e r e seems no r e a s o n why i t s h o u l d be e x c l u d e d . 
32 

T r u e , t h e c o u r t f a i l e d t o make such a c o n n e c t i o n i n Z a b r e s k i v Z a b r e s k i 

where the h u s b and had c o n v e r t e d m a t r i m o n i a l f u n d s i n t o an e q u i t y i n a 

home i n V i c t o r i a and a #10,000 t e r m c e r t i f i c a t e . The c o u r t h e r e , however, 

d i d not e x p r e s s l y d i r e c t i t s e l f t o t h e f a c t t h a t p o s t - s e p a r a t i o n 

p r o p e r t y may be d i s t r i b u t e d between the s p o u s e s . I t i s p o s s i b l e , a l s o , 

t h a t t h e r e m ight have been some d i f f i c u l t y i n i m p l e m e n t i n g an o r d e r f o r 

d i s t r i b u t i o n i n t h i s c a s e , as t h e husband was l i v i n g o u t s i d e t h e . 

j u r i s d i c t i o n o f t h e S askatchewan c o u r t s a t the t i m e o f t r i a l . T h e r e 

seems no l o g i c a l b a r t o u s i n g such a " t r a c i n g"''p ro ces s s h o u l d a case 

w i t h more f a v o u r a b l e f a c t s p r e s e n t i t s e l f . 

S e c t i o n 2(h) d e f i n e s m a t r i m o n i a l . p r o p e r t y as b e i n g " p r o p e r t y 

owned o r i n w h i c h an i n t e r e s t i s h e l d by one o r b o t h s p o u s e s . . . " In 

s . 2 ( h ) ( i ) , such p r o p e r t y i s s a i d t o i n c l u d e a . " s e c u r i t y , s h a r e o r 

o t h e r i n t e r e s t i n a c o r p o r a t i o n o r an i n t e r e s t i n a t r u s t , p a r t n e r s h i p , 

a s s o c i a t i o n , o r g a n i s a t i o n , s o c i e t y or o t h e r j o i n t v e n t u r e " . 

C l e a r l y c o r p o r a t e a s s e t s or t h e i r v a l u e a r e i n c l u d e d i n t h e 

d e f i n i t i o n o f m a t r i m o n i a l a s s e t s . S e c t i o n 26, which s e t s out t h e powers 

o f a c o u r t t o e f f e c t a d i s t r i b u t i o n , a p p e a r s t o o f f e r an e f f e c t i v e 

a p p r o a c h t o making o r d e r s c o n c e r n i n g such a s s e t s . S u b s e c t i o n (3) o f s.26 

p r o v i d e s t h a t where a spouse has an i n t e r e s t i n a c o r p o r a t i o n and 

where i t w o u l d n o t be r e a s o n a b l e t o g i v e t h e o t h e r spouse s h a r e s i n 

the c o r p o r a t i o n , the' c o u r t may o r d e r t h e spouse who has an i n t e r e s t i n 
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the c o r p o r a t i o n to pay t h e o t h e r a sum o f money no l a r g e r t h a n t h e 

b e n e f i t t h e spouse has i n r e s p e c t o f t h e a s s e t s o f the. c o r p o r a t i o n . 

The s e c t i o n thereby, c o n t e m p l a t e s a t r a n s f e r o f s h a r e s as the n o r m a l 

c o u r s e t o f o l l o w i n t h e s e c a s e s . Y e t where a t r a n s f e r o f s h a r e s i s n o t 

p o s s i b l e ( f o r example, i t may be p r o h i b i t e d by t h e a r t i c l e s o f t h e 

c o r p o r a t i o n i n q u e s t i o n ) , a spouse may be u n a b l e t o ; i r a i s e s u f f i c i e n t 

funds to comply w i t h t h e a l t e r n a t i v e o f f e r e d i n s-. 23(3) b e c a u s e o f a 

l a c k o f l i q u i d i t y i n h i s a s s e t s . Where su c h a s t a l e m a t e p o s i t i o n i s 

r e a c h e d , t h e c o u r t may r e s o r t t o s . 2 6 ( l ) , whereby i t i s g i v e n power t o 

"make any o r d e r t h a t i t c o n s i d e r s f i t i n t h e c i r c u m s t a n c e s w h e t h e r o r 
33 

n o t i t a f f e c t s t i t l e t o m a t r i m o n i a l p r o p e r t y " and i t may " o r d e r a 

spouse t o g i v e s e c u r i t y , upon any terms o r c o n d i t i o n s t h a t t h e c o u r t 

t h i n k s f i t , f o r t h e p e r f o r m a n c e o f any o b l i g a t i o n imposed by an o r d e r 

under t h i s s e c t i o n , i n c l u d i n g a c h a r g e on p r o p e r t y , and p r o v i d e f o r 
34 

t h e e n f o r c e m e n t o f t h a t c h a r g e by s a l e o r o t h e r w i s e as n e c e s s a r y " 

I t w i l l be a p p a r e n t t h a t t h e powers i n h e r e n t i n t h i s s e c t i o n a r e n o t 

l i m i t e d t o m a t r i m o n i a l p r o p e r t y , t h u s s u g g e s t i n g t h a t a c o u r t may, 

f o r example, d e a l d i r e c t l y w i t h t h e a s s e t s o f a company. T h i s , i n f a c t , 
35 

i s what was done i n G a w l e t z v G a w l e t z . The s p o u s e s h e r e had s e p a r a t e d 

i n 1977 a f t e r 35 y e a r s o f m a r r i a g e and t h e w i f e a p p l i e d f o r a d i v i s i o n 

o f p r o p e r t y . In t h e c o u r s e o f h i s s h o r t r e a s o n s f o r judgment, H a l v o r s o n J . 

s t a t e d : 
Some o f the p r o p e r t y o f t h e r e s p o n d e n t i s h e l d t h r o u g h h i s 
company, b u t I w i l l i g n o r e t h e c o r p o r a t e . ^ s t r u c t u r e f o r the 
p u r p o s e o f t h i s judgment. I n d e e d , I c o u l d not do o t h e r w i s e 
c o n s i d e r i n g t h e manner i n which t h e e v i d e n c e was t e n d e r e d . 
I u n d e r s t a n d t h a t b o t h c o u n s e l are. i n agreement w i t h t h i s 
a p p r o a c h . 

P r a c t i c a b l y , g i v e n the g e n e r a l use o f e q u a l i z a t i o n payments, 

t h e r e may be no d i f f e r e n c e between t r e a t i n g t h e s h a r e s o f a company 
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as s h a r e a b l e a s s e t s and going, d i r e c t l y to- t h e a s s e t s t h e m s e l v e s . 

T h e o r e t i c a l l y , however, the a p p r o a c h a d o p t e d i n Gawletz: i g n o r e s t h e 

r u l e o f s e p a r a t i o n o f p e r s o n a l i t y w hich i s f u n d a m e n t a l t o company 

law. -It i s s u g g e s t e d t h a t i f t h e l e g i s l a t u r e had i n t e n d e d t o a l l o w 

such a r a d i c a l d e p a r t u r e from e s t a b l i s h e d l e g a l norms, i t s h o u l d have 

made t h a t i n t e n t i o n c l e a r l y and i n u n e q u i v o c a l t e r m s . 

As i n o t h e r p r o v i n c i a l m a t r i m o n i a l r e g i m e s , t h e q u e s t i o n o f 

p e n s i o n s as m a t r i m o n i a l a s s e t s has g i v e n t h e Saskatchewan c o u r t s some 

d i f f i c u l t y . The c o u r t s ' i n i t i a l r e a c t i o n was t o t r e a t p e n s i o n s as 

o b v i o u s l y f a l l i n g w i t h i n the d e f i n i t i o n o f m a t r i m o n i a l a s s e t s . D i c k s o n 
3 6 

U.F.C.J, e x p l a i n e d i n Z a b r e s k i v Z a b r e s k i : 

I am s a t i s f i e d t h a t a p e n s i o n f u n d f a l l s w i t h i n t h e s t a t u t o r y 
d e f i n i t i o n o f m a t r i m o n i a l p r o p e r t y . The b e n e f i t s r e p r e s e n t 
r e m u n e r a t i o n from employment which would o t h e r w i s e have been 
s h a r e d t h r o u g h d i v i s i o n of o t h e r a s s e t s o r d u r i n g t h e c o u r s e 
of t h e m a r r i a g e . 

The d i f f i c u l t y which p r e s e n t e d i t s e l f i n t h e e a r l y c a s e s was 

how a p e n s i o n s h o u l d be d i v i d e d , e s p e c i a l l y i f the p e n s i o n i n q u e s t i o n 

was n o t y e t p a y a b l e a t t h e time o f t r i a l . F o r example, f u r t h e r t o h i s 

comments above, D i c k s o n U.F.C.J, c o n t i n u e d : 

...a p e n s i o n f u n d u n d e r n w h i c h payments a r e n o t y e t p a y a b l e 
can f a i r l y be r e g a r d e d , n o t as a p r o p e r t y a s s e t , b u t i n s t e a d 
a s o u r c e o f income from which maintenance' Q b l i g a t l o n s can be p a i d 
when employment c e a s e s . F o r s e v e r a l r e a s o n s , I i n t e n d t o r e g a r d 
t h e husband's p e n s i o n as a m a i n t e n a n c e a s s e t r a t h e r t h a n a 
d i v i s i b l e p r o p e r t y a s s e t . F i r s t l y , t h e r e i s no e v i d e n c e b e f o r e 
me o f a c t u a l v a l u e o f t h e f u n d upon which an o r d e r f o r d i v i s i o n 
c o u l d be b a s e d . 

S e c o n d l y , t h e r e i s a p r o b l e m o f j u r i s d i c t i o n i n r e l a t i o n t o the 
p e n s i o n f u n d . The Saskat c h e w a n C o u r t o f A p p e a l i n M i d d l e ton v 
M i d d l e t o n , ( 1 9 8 0 ) , 15 R.F.L.(2d) 2 5 1 . . . r u l e d t h a t t h e s i t u s o f 
a p e n s i o n i s t h e j u r i s d i c t i o n where i t i s p r o p e r l y p a y a b l e o r 
r e c o v e r a b l e , i . e . , t h e r e s i d e n c e o f t h e p e n s i o n e r . Only t h e 
c o u r t s o f t h a t j u r i s d i c t i o n may d e a l d i r e c t l y with: t h e p e n s i o n . 
(The h u s b and h e r e was r e s i d i n g i n B r i t i s h C o l u m b i a a t t h e t i m e 
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o f t r i a l ) 

T h i r d l y , u n l i k e o t h e r m a t r i m o n i a l a s s e t s , a p e n s i o n f u n d 
c a n n o t be s o l d o r t r a n s f e r r e d t o e f f e c t e q u a l d i s t r i b u t i o n o f 
m a t r i m o n i a l p r o p e r t y . 

When no t f a c e d w i t h the c o m p l e x i t i e s o f j u r i s d i c t i o n , t h e c o u r t s 

were p r e p a r e d t o t r e a t as y e t u n p a i d p e n s i o n s as p r o p e r t y a s s e t s . I n 
37 

Greenwood v Greenwood C a r t e r U.F.C.J, d i s t r i b u t e d such a p e n s i o n by 

making an o r d e r under s . 2 6 ( l ) (b) ( v i i i ) o f the M a t r i m o n i a l P r o p e r t y A c t , 

v e s t i n g i n t h e w i f e a 47% i n t e r e s t as t e n a n t i n common i n i'the r e s p o n d e n t ' s 
p e n s i o n b e n e f i t s , whenever t h e y s h o u l d be r e c e i v e d . In Morre11 v 

38 
Morre11 D i c k s o n U.F.C.J., c o n f i r m i n g h i s e a r l i e r c o n c l u s i o n i n Z a b r e s k i 39 
t h a t a p e n s i o n f u n d was a s h a r e a b l e a s s e t , c o n c l u d e d : 

In my o p i n i o n , t h e p r o p e r a p p r o a c h i s t o r e g a r d the husband's 
p e n s i o n as a s h a r e a b l e a s s e t o f u n d e t e r m i n e d v a l u e t h a t w i l l 
p r o d u c e f u t u r e b e n e f i t s t h a t a r e a l s o u n d e t e r m i n e d , p e r h a p s 
not c a p a b l e o f d e t e r m i n a t i o n a t the t i m e . V e s t i n g i n t h e w i f e 
now a s h a r e o f t h e f u t u r e b e n e f i t s , w h a t e v e r t h e y p r o v e t o be, 
a p p e a r s t o be the most l o g i c a l a p p r o a c h . 

These c a s e s have now been thrown i n t o doubt by a number o f r e c e n t 
40 

d e c i s i o n s . In R o n n m g v R o n n i n g , the c o u r t h e l d t h a t a p e n s i o n which 

the r e s p o n d e n t w o u l d have become e l i g i b l e t o r e c e i v e i n t h e f u t u r e was 

not m a t r i m o n i a l p r o p e r t y w i t h i n t h e d e f i n i t i o n o f the A c t . Malone J . 

a d m i t t e d t h a t i f t h e r e s p o n d e n t had been i n r e c e i p t o f t h e p e n s i o n a t 

t h e t i m e o f t h e a p p l i c a t i o n , he w.ould have had no d i f f i c u l t y i n h o l d i n g 

i t t o be m a t r i m o n i a l p r o p e r t y . As t h e r e s p o n d e n t was n o t a t t h i s time 

t o r e c e i v e t h e p e n s i o n , Malone J . h e l d t h a t h i s i n t e r e s t was a t b e s t an 

e x p e c t a n t r i g h t . T h i s r i g h t was c o n t i n g e n t on t h e h a p p e n i n g o f a 

number o f e v e n t s , n o t t h e l e a s t o f whi ch was t h a t he l i v e l o n g enough 

t o be come e l i g i b l e t o o b t a i n t h e a n t i c i p a t e d bene f i t s . Such a r i g h t , he 
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f e l t , c o u l d n o t q u a l i f y as r e a l o r p e r s o n a l p r o p e r t y w h i c h i s owned by 

t h e r e s p o n d e n t or. i n w hich he has an i n t e r e s t a t t h e time o f t h e 

a p p l i c a t i o n . 

T h i s d e c i s i o n i s open t o some c r i t i c i s m a n d Malone J . a p p e a r s 

t o have c o n f u s e d the i s s u e s . He c o n c e n t r a t e d on t h e f a c t o f t h e -. * ••' 

c o n t r i b u t i o n s w h i c h t h e r e s p o n d e n t had a l r e a d y made t o t h e p e n s i o n 

during.tv'ithe' m a r r i a g e . The t o t a l amount o f such c o n t r i b u t i o n s was 

#7,5000. Malone J . s t a t e d t h a t t h e s e c o n t r i b u t i o n s were m a t r i m o n i a l 

a s s e t s , t h u s i g n o r i n g t h e e a r l i e r c ase law w hich i n d i c a t e d t h a t where 

a m a t r i m o n i a l a s s e t such as c a s h has been s p e n t , i t no l o n g e r forms 

p a r t o f t h e m a t r i m o n i a l p r o p e r t y . C o n t i n u i n g on t h i s l i n e , Malone J". 

p o i n t e d out t h a t i f t h e r e s p o n d e n t were now t o be r e q u i r e d t o pay 

h a l f o f t h i s #7,500 he c o u l d do so o n l y by t e r m i n a t i n g h i s employment 

o r by r e a l i z i n g t h e amount from p r e s e n t a s s e t s i n t h e hope t h a t he 

w ould r e c o v e r i t when and i f he became e l i g i b l e t o r e c e i v e h i s p e n s i o n . 

He f e l t i t w o u l d be u n f a i r and i n e q u i t a b l e t o o r d e r t h e r e s p o n d e n t t o 

pay from p r e s e n t a s s e t s t h e sum o f #3,750 t o the a p p l i c a n t when t h e r e 

was such an e l e m e n t o f u n c e r t a i n t y t h a t he would e v e r be i n a p o s i t i o n 

t o r e c o v e r t h i s amount. T h i s r e a s o n i n g m i s s e s t h e p o i n t t h a t i t i s 

t h e p e n s i o n i t s e l f and n o t the moneys i n v e s t e d i n i t t h r o u g h c o n t r i b u t i o n s 

i n w h i c h the a p p l i c a n t was s e e k i n g a s h a r e . Malone J . f a i l e d t o c o n s i d e r 

any o f the a l t e r n a t i v e s h a r i n g d e v i c e s t h a t had been s u g g e s t e d i n 

e a r l i e r c a s e s , s e e m i n g l y b l i n d e d by t h e f a c t t h a t the r e s p o n d e n t -

p r o p o s e d w o r k i n g a n o t h e r t e n y e a r s b e f o r e r e t i r i n g and t h a t he had no 

s u f f i c i e n t f u n d s t o make an immediate s e t t l e m e n t on h i s w i f e . T h e r e 

seems no l o g i c a l r e a s o n why t h e w i f e s h o u l d n o t have been awarded a 

s h a r e i n t h e f u t u r e b e n e f i t s i n t h i s p e n s i o n , i f and when i t s h o u l d 
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happen t o become p a y a b l e , t h u s c i r c u m v e n t i n g Malone J . ' s c o n c e r n s 

r e g a r d i n g u n c e r t a i n t y o f t h e i n t e r e s t . In the r e s u l t , the w i f e , a f t e r 

some t h i r t y y e a r s o f m a r r i a g e , was d e n i e d a s h a r e i n an a s s e t t o 

which t h e husband had been c o n t r i b u t i n g w i t h m a t r i m o n i a l funds 

t h r o u g h o u t t h e i r m a r r i e d l i v e s . 

I t was t h e s e c o n s i d e r a t i o n s w h i c h i n f l u e n c e d W a l k e r J . i n 
4o a 

T a t a r y n v T a t a r y n ' t o f o l l o w the B r i t i s h C o l u m b i a d e c i s i o n o f 

R u t h e r f o r d v R u t h e r f o r d ' 4 0 b a n d h o l d t h a t a p e n s i o n s h o u l d be c l a s s i f i e d 

as m a t r i m o n i a l p r o p e r t y . He e m p h a s i z e d t h a t d i f f i c u l t y i n v a l u i n g a 

p e n s i o n s h o u l d not s t a n d i n t h e way o f i t s c l a s s i f i c a t i o n as a 

m a t r i m o n i a l a s s e t . No r e f e r e n c e was made i n h i s d e c i s i o n t o t h e 

R o n n i n g c a s e , however. 

R o n n i n g v R o n n i n g was s p e c i f i c a l l y m e n t i o n e d and a p p r o v e d i n 
40 c 

F r o l i c k v F r o l i c k , where t h e pendulum once more swung a g a i n s t 

p e n s i o n s b e i n g c a t e g o r i z e d as m a t r i m o n i a l p r o p e r t y . F o r b e s J . h e r e 

a l s o r e f e r r e d t o a d e c i s i o n o f t h e Saskatchewan C o u r t o f A p p e a l , 

H a r r i m a n v H a r r i m a n ' ^ ^ i n s u p p o r t o f t h i s f i n d i n g , q u o t i n g t h e t e x t 
do e 

o f t h a t judgment as f o l l o w s 
In t e s t i n g t h e husband's a s s e t s , t h e l e a r n e d t r i a l j u d g e 
i n c l u d e d t h e husband's p o s t o f f i c e p e n s i o n a t a c a p i t a l i z e d 
v a l u e o f #14,000. The e.vi den ce®i s n o t c l e a r as t o t h e e x a c t 
terms o f the:-post o f f i c e p e n s i o n . T h i s c o u r t , w i t h my b r o t h e r 
Boyda, d u b i t a n t e , i s n o t p r e p a r e d t o c a p i t l a i z e i t and g i v e i t 
the v a l u e and s t a t u s o f an a s s e t f o r d i v i s i o n as p a r t o f t h e 
p r o p e r t y h e r e . T h i s i s n o t n e c e s s a r i l y t o say t h a t p e n s i o n s 
o r a n n u i t i e s can n e v e r be c o n s i d e r e d i n t h e d i v i s i o n o f p r o p e r t y 
Under t h e c i r c u m s t a n c e s o f t h i s c a s e , we a r e n o t s a t i s f i e d t h a t 
the c a p i t a l i z e d v a l u e o f t h e p e n s i o n s h o u l d be used as a 
b a s i s f o r d i v i s i o n . T h e r e f o r e , the award t o t h e w i f e s h o u l d be 
r e d u c e d by #5,000 t o #15,000. 

F o r b e s J . i n t e r p r e t e d t h i s r e a s o n i n g as f o l l o w s : 40 f 
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The judgment i n f e r r e d t h a t p e n s i o n s might "be. c o n s i d e r e d i n 
the. d i v i s i o n o f p r o p e r t y " but I do n o t t a k e t h a t t o mean 
p e n s i o n s a r e ever, t o be i n c l u d e d and l i s t e d as m a t r i m o n i a l 
p r o p e r t y u n l e s s p e r h a p s where the p e n s i o n has a l r e a d y been 
r e d u c e d t o a l i q u i d a s s e t w h i c h i s a v a i l a b l e on demand, s u c h 
as i n the. case o f where an employee has t e r m i n a t e d h i s 
employment and, as a r e s u l t , was e n t i t l e d t o h i s own c o n t r i b u t i o n s 
p l u s i n t e r e s t on demand and had l e f t t h o s e f u n d s on d e p o s i t w i t h 
h i s f o r m e r e m p l o y e r . 

I t i s s u b m i t t e d t h a t t h i s i n t e r p r e t a t i o n i s t o o narrow. The 

C o u r t o f A p p e a l i n H a r r i m a n was c a r e f u l t o r e s t r i c t i t s comments t o 

t h e case a t hand, t h u s l e a v i n g i t open f o r a c o n t r a r y view t o be t a k e n 

i n s u b s e q u e n t c a s e s . 

There are now a number o f Saskatchewan d e c i s i o n s o f t h e C o u r t 

o f Queens Bench w h i c h have t a k e n c o n f l i c t i n g a p p r o a c h e s i n r e g a r d 

t o p e n s i o n s ' 4 0 ^ . S u b s t a n t i a l u n c e r t a i n t y and j u d i c i a l d i s a g r e e m e n t i n t h i s 

a r e a o n l y s e r v e t o f u r t h e r i n c o n v i e n c e p o t e n t i a l l i t i g a n t s . In T a t a r y n v 
^ 4 0h 

T a t a r y n , W a l k e r J . commented; 

The time c a n n o t be f a r o f f when p r i n c i p l e s w i l l b e g i n t o emerge 
from t h e a u t h o r i t i e s d e a l i n g w i t h p e n s i o n p l a n s i n t h e c o n t e x t 
o f t h e M a t r i m o n i a l P r o p e r t y A c t which w i l l h e l p g u i d e p r o s p e c t i v e 
l i t i g a n t s s t r i v i n g f o r agreement on p r o p e r t y d i v i s i o n . P r e s e n t 
a u t h o r i t i e s r e f l e c t , i n the main, th e v a r i e t y i n p e n s i o n p l a n s , 
the p a r t i c u l a r s t a t e o f e v i d e n c e on t h e " p e n s i o n " b e f o r e the 
c o u r t , and t h e p r a c t i c a l and m e c h a n i c a l d i f f i c u l t i e s w h i c h have 
b e s e t j u d g e s i n g i v i n g e f f e c t t o t h e p r i n c i p l e s s e t f o r t h i n 
s.20 o f the A c t t o t h e e x t e n t f a i r n e s s and e q u i t y a l l o w . The 
p r o b l e m becomes more u r g e n t w i t h t h e f r e q u e n c y o f a p p l i c a t i o n s 
f o r d i v i s i o n o f m a t r i m o n i a l p r o p e r t y and the v a r i e t y o f a n n u i t i e s , 
p r i v a t e s e c t o r p e n s i o n s and government s u p e r a n n u a t i o n b e n e f i t s 
which a r e i n e x i s t e n c e . 

I t 

c o n f u s i o n 

r e m a i n s t o be seen w hether r e s o l u t i o n o f t h e 

s u r r o u n d i n g - the p e n s i o n b e n e f i t w i l l soon be 

a p p a r e n t 

r e a l i z e d . 
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Exempt p r o p e r t y . 

A l l m a t r i m o n i a l p r o p e r t y i s presumed s h a r e a b l e u n l e s s i t i s 

e s t a b l i s h e d t h a t i t i s p r o p e r t y w i t h i n a l i s t o f e x e m p t i o n s s e t out i n 
41 

s.23: o f t h e M a t r i m o n i a l P r o p e r t y A c t . S e c t i o n 23 r e a d s : 

23(1) Where m a t r i m o n i a l p r o p e r t y o t h e r t h a n a m a t r i m o n i a l home 
o r h o u s e h o l d goods, i s 

(a) p r o p e r t y a c q u i r e d b e f o r e t t h e m a r r i a g e by a spouse by 
g i f t from a t h i r d p a r t y , u n l e s s i t can be shown t h a t the 
g i f t was c o n f e r r e d w i t h t h e i n t e n t i o n o f b e n e f i t t i n g 
b o t h s p o u s e s ; 

(b) p r o p e r t y a c q u i r e d b e f o r e the m a r r i a g e by a spouse by 
i n h e r i t a n c e , u n l e s s i t can be shown t h a t t h e i n h e r i t a n c e 
was c o n f e r r e d w i t h t h e i n t e n t i o n o f b e n e f i t t i n g b o t h 
s p o u s e s ; 

(c) p r o p e r t y owned by a spouse b e f o r e the m a r r i a g e ; 

t h e f a i r market v a l u e o f t h a t p r o p e r t y a t the t i m e o f t h e 
m a r r i a g e i s , s u b j e c t t o su b s . ( 4 ) , exempt from d i s t r i b u t i o n 
u nder t h i s P a r t . 

(2) P r o p e r t y a c q u i r e d as a r e s u l t o f an exchange o f p r o p e r t y 
m e n t i o n e d i n s u b s . (1) i s , s u b j e c t t o s u b s . ( 4 ) , exempt from 
d i s t r i b u t i o n under t h i s P a r t t o the e x t e n t o f t h e f a i r 
market v a l u e o f t h e o r i g i n a l p r o p e r t y m e n t i o n e d i n s u b s . (1) 
at t h e time o f t h e m a r r i a g e . 

(3) Where m a t r i m o n i a l p r o p e r t y , o t h e r t h a n a. m a t r i m o n i a l 
home o r h o u s e h o l d goods, i s : 

(a) an award o r s e t t l e m e n t o f damages i n t o r t i n f a v o u r o f 
a s p o u s e , u n l e s s t h e award o r s e t t l e m e n t i s c o m p e n s a t i o n 
f o r a l o s s t o b o t h s p o u s e s ; 

(b) money p a i d o r p a y a b l e under an i n s u r a n c e p o l i c y t h a t i s 
not p a i d o r p a y a b l e i n r e s p e c t o f p r o p e r t y , u n l e s s t h e 
p r o c e e d s a r e c o m p e n s a t i o n f o r a l o s s t o b o t h s p o u s e s ; 

(c) p r o p e r t y a c q u i r e d a f t e r a d e c r e e n i s i o f d i v o r c e , a 
d e c l a r a t i o n o f n u l l i t y o f m a r r i a g e o r a judgment o f j u d i c i a l 
s e p a r a t i o n made i n r e s p e c t o f t h e s p o u s e s ; 

(d) p r o p e r t y a c q u i r e d as a r e s u l t o f an exchange o f p r o p e r t y 
m e n t i o n e d i n t h i s s u b s e c t i o n . 

(e) a p p r e c i a t i o n on o r income r e c e i v e d from and p r o p e r t y 
a c q u i r e d by a spouse w i t h the a p p r e c i a t i o n on o r income 
r e c e i v e d f r o m p r o p e r t y m e n t i o n e d i n t h i s s u b s e c t i o n . 
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i t i s , s u b j e c t t o s u b s . ( 4 ) , exempt from d i s t r i b u t i o n under 
t h i s P a r t . 

(4) Where t h e c o u r t i s s a t i s f i e d t h a t i t w o u l d be u n f a i r 
and i n e q u i t a b l e t o exempt p r o p e r t y from d i s t r i b u t i o n , t h e 
c o u r t may make any o r d e r t h a t i t c o n s i d e r s f a i r and e q u i t a b l e 
w i t h r e s p e c t t o the m a t r i m o n i a l ..property m e n t i o n e d i n t h i s 
s e c t i o n . 

As can be s e e n , exempt p r o p e r t y f a l l s under two h e a d s . P r o p e r t y 

w hich f a l l s -under s. 2 3 (1) and (2) i s o n l y p a r t i a l l y exempt, t h e f a i r 

market v a l u e o f such p r o p e r t y a t t h e t i m e o f m a r r i a g e b e i n g exempt 

from d i s t r i b u t i o n u n l e s s t h e c o u r t i s s a t i s f i e d t h a t i t would be 

u n f a i r and i n e q u i t a b l e t o exempt i t . P r o p e r t y w h i c h f a l l s under subs..(3) 

o f s.23, on t h e o t h e r hand, i s exempt i n s p e c i e . 

As r e g a r d s p a r t i a l l y exempt p r o p e r t y , some- c o n f u s i o n seems 

t o have a r i s e n i n d e c i d e d c a s e s as t o what e f f e c t i n f l a t i o n has on 

exempt p r o p e r t y . A l t h o u g h t h e M a t r i m o n i a l P r o p e r t y A c t e n v i s a g e s the 

e x e m p t i o n o f t h e f a i r market v a l u e o f t h e p r o p e r t y a t t h e t i m e o f t h e 

m a r r i a g e and n o t t h e p r o p e r t y i n s p e c i e , t h e c o u r t s have i n some 

i n s t a n c e s been r e l u c t a n t t o f i n d t h a t a spouse i s e n t i t l e d t o a h a l f 

i n t e r e s t i n t h e i n f l a t i o n a r y i n c r e a s e o f p r o p e r t y i f he o r she i s 

n o t e n t i t l e d t o a h a l f i n t e r e s t i n t h e b a s i c p r o p e r t y i t s e l f . So i n 
4 2 

B a i n s v B a i n s , f a r m l a n d had been a c q u i r e d by t h e h u s b and p r i o r t o 

m a r r i a g e a t l e s s t h a n market v a l u e . At t h e time of t h e m a r r i a g e t h e 

p r o p e r t y was w o r t h #12,000. By t h e t i m e a o f t r i a l i t h a d i n c r e a s e d i n 

v a l u e t o #100,000. In c o n s i d e r i n g what d i s t r i b u t i o n ought t o be made, 

H a l v o r s o n J . n o t e d : 
#12,000 w o r t h o f l a n d was s o l d t o t h e h u s b a n d by h i s f a t h e r 
f o r #9,000. In e f f e c t , t h e h u s b and r e c e i v e d a g i f t o f a 
s i g n i f i c a n t p o r t i o n o f the' v a l u e o f t h e l a n d . The l a n d i s 
now wo r t h # 100,000. I am s a t i s f i e d t h a t i t would be. u n f a i r 
n o t t o r e c o g n i s e t h i s b e n e f i t g i v e n him by h i s p a r e n t . As I 
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see i t , i t would be l i k e w i s e i n e q u i t a b l e t o c o n s i d e r , the 
husband's added c o n t r i b u t i o n In t h i s r e s p e c t t o be m e r e l y 
#3,000 (#12,000 minus #9,000). I t i s more r e a s o n a b l e and j u s t 
i n a s s e s s i n g t h e husband's e x t r a c r e d i t i n t h i s r e g a r d t o 
g i v e c o n s i d e r a t i o n t o t h e p r e s e n t day v a l u e o f t h e g i f t e d 
p o r t i o n . T h i s a p p r o a c h a l s o more a d e q u a t e l y r e c o g n i s e s t h a t 
i n most s i m i l a r s i t u a t i o n s , t h e r e d u c e d p r i c e f o r f a r m l a n d i s i n 
t h e n a t u r e o f an advance on i n h e r i t a n c e made by a p a r e n t t o h i s 
c h i l d . 

I t i s s u b m i t t e d t h a t t h i s i s p r e c i s e l y why p r o p e r t y b r o u g h t t o 

a m a r r i a g e i s p a r t i a l l y - e x e m p t e d from d i s t r i b u t i o n by t h e A c t . Once the 

e x e m p t i o n r e q u i r e d by t h e A c t i s made, i t s h o u l d , n o t be open t o t h e 

c o u r t t o make, i n e f f e c t , a l a r g e r e x e m p t i o n t h a n the A c t c o n t e m p l a t e s 

by w e i g h t i n g th e d i s t r i b u t i o n i n f a v o u r o f the p a r t y who b r o u g h t the 

p r o p e r t y i n t o t h e m a r r i a g e . The e x e m p t i o n under the A c t i t s e l f w e i g h t s 

t h e d i s t r i b u t i o n i n f a v o u r o f t h a t p e r s o n . Only where the c o u r t i s 

s a t i s f i e d t h a t s u c h w e i g h t i n g w o u l d be u n f a i r b e c a u s e o f the u n u s u a l 

c i r c u m s t a n c e s o f t h e c a s e may i t e x e r c i s e i t s d i s c r e t i o n i n r e g a r d t o 

s uch p r o p e r t y by d i s a l l o w i n g o r i n c r e a s i n g an e x e m p t i o n . T h e r e seem 

t o have been no u n u s u a l c i r c u m s t a n c e s i n t h e B a i n s c a s e . I n d e e d t h e 

c o u r t f o u n d t h a t i n t h e d a y - t o - d a y o p e r a t i o n o f the f a rm t h e husband 

and w i f e had c o n t r i b u t e d t o a r e l a t i v e l y e q u a l d e g r e e . 

S u p p o r t f o r the p r o p o s i t i o n t h a t an i n f l a t i o n a r y i n c r e a s e i n 

exempt p r o p e r t y . s h o u l d be e q u a l l y d i v i d e d was e x p r e s s e d by Hughes J . 
44 45 i n . T h a t c h e r v T h a t c h e r . In d i s c u s s i n g t h i s q u e s t i o n he n o t e d : 

U n l e s s c o n s i d e r e d by t h e c o u r t t o be u n f a i r and i n e q u i t a b l e , 
p r o p e r t y i n t h e s t a t e d t h r e e c a t e g o r i e s i s exempt from 
d i s t r i b u t i o n t o t h e e x t e n t o f i t s f a i r market v a l u e a t t h e 
t i m e o f m a r r i a g e . Thus, a p p r e c i a t i o n on p r o p e r t y exempt under 
s.23 i s p r o p e r t y s u b j e c t t o d i s t r i b u t i o n under s.21... 

A r e t u r n t o t h e B a i n s a p p r o a c h seems a p p a r e n t , however, i n t h e 
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r e c e n t d e c i s i o n o f F o r n w a l d v Fornwaid- . In c o n s i d e r i n g t h e e f f e c t o f 

i n f l a t i o n on exempt p r o p e r t y , R u t h e r f o r d J . noted,: 

T h e r e seems to: be case law on b o t h s i d e s . To e v a l u a t e w hether 
t h e s h a r i n g s h o u l d move from e q u a l i t y , t h e p r o v i s i o n s o f 
s.21(2) must be examined. S u b s e c t i o n (e) has been h e l d t o 
j u s t i f y u n e q u a l d i s t r i b u t i o n 1 r e s p e c t i n g g i f t s d u r i n g t h e 
m a r r i a g e . F a i r n e s s would i n d i c a t e t h a t i t s h o u l d be even more 
a p p l i c a b l e when i t i s an i n f l a t i o n a r y r e s u l t f l o w i n g d i r e c t l y 
f rom g i f t s p r i o r t o m a r r i a g e . A l s o b e c a u s e t h e s e a s s e t s formed 
the base f r o m w h i c h a l l e l s e grew, f a i r n e s s i n d i c a t e s t h e r e 
s h o u l d be u n e q u a l s h a r i n g . The de g r e e o f i n e q u a l i t y must be 
d e t e r m i n e d by a c o n s i d e r a t i o n o f a l l the, f a c t s o f a g i v e n c a s e . 

T h a t c h e r v T h a t c h e r i s p r e s e n t l y under a p p e a l . I t i s t o be hoped 

t h a t t h e C o u r t o f A p p e a l - w i l l r e s o l v e some o f the d i f f i c u l t i e s w h i c h 

have a r i s e n i n t h i s r e g a r d . 

S e c t i o n 23(1) s t a t e s , i n p a r a g r a p h s (a) and (b) r e s p e c t i v e l y , 

t h a t t h e f a i r market v a l u e a t t h e tim e o f the m a r r i a g e o f p r o p e r t y 

a c q u i r e d p r i o r t o t h e m a r r i a g e by a spouse by g i f t from a t,K4.ix& p a r t y 

( o r by i n h e r i t a n c e ) i s exempt from d i s t r i b u t i o n u n l e s s i t can be 

shown t h a t i t was c o n f e r r e d w i t h the i n t e n t i o n o f b e n e f i t t i n g b o t h 

s p o u s e s , u n l e s s i t w o u l d be u n f a i r and i n e q u i t a b l e t o exempt. I t i s 

d i f f i c u l t t o see why t h e l e g i s l a t i o n r e f e r s t o t h e s e two t y p e s o f 

p r o p e r t y s p e c i f i c a l l y s i n c e , p r e s u m a b l y , e i t h e r a g i f t o r an i n h e r i t a n c e 

a c q u i r e d b e f o r e t h e m a r r i a g e w o u l d be " p r o p e r t y owned by a spouse 

b e f o r e m a r r i a g e " . The d i s t i n c t i o n seems t o l i e i n t h e p h r a s e " u n l e s s i t 

can be shown t h a t t h e g i f t ( o r i n h e r i t a n c e ) was c o n f e r r e d w i t h t h e 

i n t e n t i o n o f b e n e f i t t i n g b o t h s p o u s e s " . P r e s u m a b l y what i s e n v i s a g e d 

by t h e l e g i s l a t i o n i n t h i s c ase was a g i f t t o a man o r woman w i t h t h e 

. i n t e n t i o n of. b e n e f i t t i n g h i s o r h e r f u t u r e w i f e o r husband s i n c e a t the 

time t h e r e w o u l d be no " s p o u s e " . L o g i c a l l y i t would seem t h a t i f i t can 

be shown t h a t a g i f t o r i n h e r i t a n c e was c o n f e r r e d w i t h t h e i n t e n t i o n o f 
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b e n e f i t t i n g two a s c e r t a i n e d p e r s o n s , t h e n i t s h o u l d q u a l i f y as::, 

p r o p e r t y b e n e f i c i a l l y o w n e d b y e a c h o f t h e m b e f o r e ; . t h e m a r r i a g e a n d 

s h o u l d be e x e m p t a s s u c h . ' T h e l e g i s l a t i o n p r o v i d e s , h o w e v e r , t h a t i n t h a t 

c a s e t h e p r o p e r t y w o u l d be s u b j e c t t o d i s t r i b u t i o n , s i n c e i t e x e m p t s 

o n l y a g i f t t o o n e s p o u s e . T h i s c r e a t e s t h e a n o m a l o u s s i t u a t i o n t h a t a 

g i f t t o o n l y one o f t h e s p o u s e s b e f o r e m a r r i a g e w i l l b e e x e m p t f r o m 

d i s t r i b u t i o n b u t a g i f t , f o r e x a m p l e , a p i e c e o f f a r m l a n d , b e n e f i t t i n g 

b o t h o f t h e s p o u s e s w i l l n o r m a l l y be s u b j e c t t o e q u a l d i v i s i o n 

r e g a r d l e s s o f t h e i r r e s p e c t i v e i n t e r e s t s as r e c e i v e d f r o m t h e b e n e f a c t o r . 

T h e r e s e e m s l i t t l e j u s t i f i c a t i o n f o r e x e m p t i n g a g i f t t o one p a r t y a n d 

n o t e x e m p t i n g a g i f t t o b o t h . No c a s e s h a v e y e t b e e n h e a r d on t h i s 

p r e c i s e p o i n t . I t i s p o s s i b l e t h a t a c o u r t w o u l d v i e w t h e f a c t t h a t a 

g i f t t o b o t h was o r i g i n a l l y g i v e n i n u n e q u a l s h a r e s a s a c i r c u m s t a n c e 

j u s t i f y i n g u n e q u a l d i s t r i b u t i o n on s e p a r a t i o n . Any o t h e r c o n c l u s i o n 

w o u l d s e e m t o be a m o c k e r y o f t h e t e s t a t o r ' s o r d o n o r ' s i n t e n t i o n . 

A n o t h e r q u e s t i o n w h i c h a r i s e s f r o m s . 2 3 ( l ) ( a ) a n d (b) i s how 

" a s c e r t a i n e d " t h e f u t u r e s p o u s e m u s t b e b e f o r e t h e c o u r t w i l l h o l d t h a t 

t h e g i f t o r i n h e r i t a n c e was i n t e n d e d t o b e n e f i t h i m o r h e r . W o u l d i t be 

e n o u g h t h a t a f a t h e r l e f t h i s f a r m t o h i s u n m a r r i e d s o n , k n o w i n g t h a t 

s o m e d a y , i f t h e s o n m a r r i e s , t h e p r o p e r t y w i l l b e n e f i t h i s w i f e , o r 

m u s t t h e f u t u r e w i f e be a s c e r t a i n e d a n d c o n t e m p l a t e d as s u c h b y t h e 

f a t h e r a n d / o r t h e s o n when t h e g i f t o r i n h e r i t a n c e i s c o n f e r r e d ? A g a i n , 

n o r e p o r t e d c a s e s h a v e y e t b e e n d e c i d e d on t h i s i s s u e . MoS,t' p r o b a b l y , 

h o w e v e r , t h e c o u r t s w i l l h o l d t h a t t h e f u t u r e s p o u s e m u s t h a v e b e e n i n 

s p e c i f i c c o n t e m p l a t i o n b e f o r e he o r s h e w i l l be s a i d t o h a v e b e e n 

i n t e n d e d t o b e n e f i t u n d e r a g i f t o r i n h e r i t a n c e . ' 
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S e c t i o n 23(3) , which d e a l s w i t h f u l l y exempt p r o p e r t y , a p p e a r s 

t o have r a i s e d few d i f f i c u l t i e s f o r the. c o u r t s . A note o f r e s e r v a t i o n 

47 

must be e n t e r e d about the d e c i s i o n i n Guran v Guran , however. Soon 

a f t e r s e p a r a t i o n , w h i c h o c c u r r e d seven y e a r s p r i o r t o the p r o p e r t y 

a p p l i c a t i o n h e r e , t h e w i f e had s u f f e r e d s e r i o u s i n j u r y as a r e s u l t o f 

an auto a c c i d e n t . She had r e c e i v e d #10,000 f o r h e r i n j u r i e s , a weekly 

payment and #8,000 f o r the l o s s o f h e r c a r . The c o u r t h e l d t h a t t h e s e 

sums f e l l under s.23(3) (b) , (d) and (e) and were t h e r e f o r e exempt from 

d i s t r i b u t i o n . S e c t i o n 2 3 ( 3 ) ( b ) does n o t exempt money p a i d under an-

i n s u r a n c e p o l i c y i n r e s p e c t o f p r o p e r t y . One would have thoughts t h e r e f o r e , 

t h a t the #8,000 p a i d i n r e s p e c t o f the l o s s o f t h e c a r would n o t have 

been exempt, s i n c e t h i s sum was p a i d i n r e s p e c t o f p r o p e r t y . 

D i s t r i b u t i o n s under the A c t . 7 a 

S e c t i o n 21 o f t h e M a t r i m o n i a l P r o p e r t y A c t d i r e c t s t h a t t h e 

c o u r t s h a l l d i s t r i b u t e t h e m a t r i m o n i a l p r o p e r t y e q u a l l y between the 

s p o u s e s , s u b j e c t t o e q u i t a b l e c o n s i d e r a t i o n s . S e c t i o n 21(2) p r e s c r i b e s 

s i x t e e n s p e c i f i c f a c t o r s w hich t h e c o u r t may t a k e i n t o a c c o u n t i n t h i s 

r e g a r d and the c o u r t may a l s o c o n s i d e r "any o t h e r r e l e v a n t f a c t o r o r 
48 

c i r c u m s t a n c e " . P r o b a b l y one o f the most f r e q u e n t l y u r g e d grounds f o r 

u n e q u a l d i s t r i b u t i o n o f Saskatchewan farm a s s e t s i s c o n t a i n e d i n 

s . 2 1 ( 2 ) ( e ) , w h i c h l i s t s : 
(e) the c o n t r i b u t i o n , w hether f i n a n c i a l o r i n some o t h e r form, 
made d i r e c t l y o r i n d i r e c t l y by a t h i r d p a r t y on b e h a l f o f a 
spouse t o the a c q u i s i t i o n , d i s p o s i t i o n , o p e r a t i o n , management 
or use o f the m a t r i m o n i a l p r o p e r t y . . . 

whi ch 

In many i n s t a n c e s 

he o r she r e c e i v e d 

a spouse has s o u g h t to':'ass.er-t-. t h a t p r o p e r t y , 

p e r s o n a l l y as a g i f t o r t h r o u g h t h e a s s i s t a n c e 
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o f a p a r e n t d u r i n g the' m a r r i a g e s h o u l d be v e s t e d i n him o r h e r as s o l e 
4 9. 

owner. Such an a s s e r t i o n was made i n T h a t c h e r v Thatch'er , where the 

husband a l l e g e d t h a t he ought t o be a l l o w e d r e t a i n the m a t r i m o n i a l 

p r o p e r t y r e c e i v e d by him l a r g e l y as a r e s u l t o f h i s f a t h e r ' s a s s i s t a n c e 
50 

Hughes J . s t a t e d : 
C o u n s e l . . . p l a c e d g r e a t s t r e s on t h e f a c t , as he saw i t , t h a t 
what t h e c o u p l e have t o d a y as m a t r i m o n i a l p r o p e r t y i s l a r g e l y 
due t o the s u c c e s s f u l base b u i l t i n l i f e b y ' t h e r e s p o n d e n t ' s 
f a t h e r and h i s g e n e r o u s i t y i n p a s s i n g i t on t o the n e x t 
gene r a t i o n . . A n y r e l e v a n c e t h a t t h a t argument must have i s 
c o n f i n e d t o c o n s i d e r a t i o n ' u n d e r s . 2 1 ( l ) ( c ) - one o f t h e 
p r e v i o u s l y u n d e c i d e d 17 s i t u a t i o n s b e a r i n g on t h e q u e s t i o n o f 
whether i t would be u n f a i r or i n e q u i t a b l e t o make an e q u a l 
d i s t r i b u t i o n . I say t h a t b e c a u s e , as I r e a d the s t a t u t e , g i f t s 
and i n h e r i t a n c e s a c q u i r e d a f t e r m a r r i a g e a r e t o be deemed t o be 
s h a r e a b l e . 

No r e a l g u i d e l i n e s have been d e v e l o p e d as t o how t o d e t e r m i n e 

whether such p r o p e r t y s h o u l d be e x c l u d e d from a d i s t r i b u t i o n . One 

f a c t o r t o which t h e c o u r t has l o o k e d i s t h e i n t e n t i o n o f t h e don o r . So 

i n 0 l a h v O l a h ^ H a l v o r s o n J . f o u n d t h a t t h e c o n t r i b u t i o n s o f t h e f a t h e r 

were i n t e n d e d t o b e n e f i t t h e son a l o n e and n o t t h e a p p l i c a n t w i f e . A f t e r 

c r e d i t i n g t h e husband under s . 2 1 ( 2 ) ( e ) w i t h h i s f a t h e r ' s c o n t r i b u t i o n 

and under s . 2 1 ( 2 ) ( q ) w i t h t h e f a c t t h a t the husband b r o u g h t a s s e t s i n t o 

the m a r r i a g e w h i l e h i s w i f e d i d n o t , the c o u r t was s a t i s f i e d t h a t i t 

would be u n f a i r t o make an e q u a l d i s t r i b u t i o n - . The w i f e was t h e r e f o r e 

awarded a 35% s h a r e i n t h e farm a s s e t s i n a d d i t i o n t o h e r s h a r e i n t h e 
. , , .52 . m a t r i m o n i a l home. In P e t e r s v P e t e r s • C a r t e r J . l o o k e d n o t o n l y t o the 

i n t e n t i o n o f the donor i n the ca s e o f a t r a n s f e r from a t h i r d p a r t y 

b u t a l s o d i r e c t e d h i s a t t e n t i o n t o p a s t c o n t r i b u t i o n s o f b o t h s p o u s e s 

t o t h e p r o p e r t y . W i t h r e g a r d t o the l a t t e r p o i n t , he a d d r e s s e d t h e i s s u e 

o f the e x t e n t t o which t h e f a m i l y u n i t had had an impact on the. a c q u i s i t i o n 

and m a i n t e n a n c e o f t h e p r o p e r t y . Such a c o n s i d e r a t i o n seems a sound 
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one. Whenever p r o p e r t y : has been b r o u g h t i n t o t h e f a m i l y p o o l , u s e d and 

o p e r a t e d by .the f a m i l y , i t ought f a i r l y t o be s h a r e d u n l e s s a s t r o n g 

c ase can be made o u t t h a t the p a r t i e s ! u n d e r s t o o d t h a t i t was "exempt" 
52 

i n whole o r i n p a r t . In P e t e r s v P e t e r s the husband had i n h e r i t e d 

l a n d from h i s mother d u r i n g t h e c o u r s e o f the m a r r i a g e . T h e r e was no 

s p e c i f i c e v i d e n c e as t o t h e mother's i n t e n t i o n w i t h r e s p e c t t o t h e g i f t . 
53 

C a r t e r J . n o t e d , however: 
C o n s i d e r i n g t h a t the w i f e l i v e d and worked on t h a t l a n d , o r on 
the farm o f wh i c h i t forms a p a r t , and t h a t she was c l o s e t o h e r 
m o t h e r - i n - l a w , I am n o t p r e p a r e d t o e x c l u d e i t from 
d i s t r i b u t i o n . 

He a c c o r d i n g l y o r d e r e d t h a t the ma t i r i m o n i a l p r o p e r t y be d i v i d e d 

e q u a l l y . 

The i s s u e o f the i n t e n t i o n o f t h e donor was r a i s e d a g a i n i n 
54 

Mytko v Mytko i n somewhat e m p h a t i c t e r m s . The c o u r t h e l d t h a t b e f o r e 

s . 2 1 ( 2 ) ( e ) c o u l d be a p p l i c a b l e , t h e r e had t o be e v i d e n c e t h a t t h e 

c o n t r i b u t i o n was made by t h e t h i r d p a r t y f o r t h e b e n e f i t o f o n l y one 

of t h e p a r t i e s t o t h e m a r r i a g e . T h i s c l e a r l y p l a c e s t h e onus on t h e 

p a r t y a l l e g i n g t h a t t h e r e s h o u l d be u n e q u a l d i s t r i b u t i o n t o p r o v e 

t h a t t h e g i f t was i n t e n d e d f o r him or h e r a l o n e . 

A r e t u r n t o the 

i s e v i d e n t i h P e p p e r v 

C o n s i d e r i n g t h e g e n e r a l view t h a t r e q u i r e s an e q u a l d i s t r i b u t i o n 
o f m a t r i m o n i a l p r o p e r t y , i t i s n o t s u f f i c i e n t f o r the spouse 
c o n t e n d i n g t h a t t h e c o u r t s h o u l d r u l e o t h e r w i s e t o s i m p l y e s t a b l i 
t h a t t h e r e has been a c o n t r i b u t i o n by a t h i r d p a r t y . There must 
be e s t a b l i s h e d t o t h e s a t i s f a c t i o n o f t h e c o u r t on an o v e r a l l 
view o f t h e e v i d e n c e t h a t a c o n t r i b u t i o n t o a spouse d u r i n g t h e 
c o u r s e o f the m a r r i a g e would make i t u n f a i r and i n e q u i t a b l e t o 
d i r e c t an e q u a l d i v i s i o n o f t h e m a t r i m o n i a l p r o p e r t y : . 

w i d e r p r i n c i p l e s e n u n c i a t e d i n P e t e r s v P e t e r s 

P e p p e r . Mah.er J . h e r e commented: 
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I t i s . n o t c l e a r h o w a c o u r t w o u l d d e c i d e a c a s e w h e r e , f o r 

e x a m p l e , a g i f t o f l a n d w a s m a d e w i t h t h e i n t e n t i o n o f b e n e f i t t i n g 

b o t h s p o u s e s b u t t h e w i f e r e f u s e d t o w o r k o n i t . W o u l d t h e w i f e ' s n o n -

5 6 

c o n t r i b u t i o n b e o f a n y r e l e v a n c e ? 0 1 a h v 0 1 a h s u g g e s t s t h a t i t w o u l d . 

H e r e , h o w e v e r , t h e c o u r t w a s s a t i s f i e d t h a t t h e d o n o r ( t h e h u s b a n d ' s 

f a t h e r ) h a d n o t i n t e n d e d t o b e n e f i t t h e w i f e a n d h e r n o n - c o n t r i b u t i o n 

w a s r e g a r d e d a s m e r e l y a c o m p o u n d i n g o f t h a t v i e w . I t t h e r e i s d o u b t 

a s t o t h e i n t e n t i o n o f t h e d o n o r , t h e n t h e w i f e ' s f a i l u r e t o o p e r a t e o r 

m a i n t a i n t h e a s s e t i n s o m e n e c e s s a r y w a y m a y b e r e g a r d e d b y t h e c o u r t 

a s e v i d e n c e a s t o t h e d o n o r ' s p r o b a b l e i n t e n t i o n . I f t h e r e i s n o 

d o u b t a s t o i n t e n t i o n , r a d i c a l n o n - c o n t r i b u t i o n o n t h e p a r t o f t h e w i f e 

c o u l d i n a n y e v e n t b e b r o u g h t u n d e r s . 2 1 ( 2 ) ( q ) ( " a n y o t h e r r e l e v a n t f a c t 

o r c i r c u m s t a n c e " ) t o j u s t i f y a n u n e q u a l d i s t r i b u t i o n . 

I t i s n o t c l e a r w h e t h e r t h e c o u r t s w o u l d i n a n y c i r c u m s t a n c e s b e 

p r e p a r e d t o o r d e r a n u n e q u a l d i s t r i b u t i o n o r d e f e r r e d s h a r i n g i n o r d e r 

t o p r o t e c t a n e x i s t i n g b u s i n e s s o r p r o p e r t y f r o m b e i n g d i s r u p t e d . I n i t i a l 

c a s e s u n d e r t h e A c t s e e m e d t o r e j e c t a n y s u c h p o s s i b i l i t y . I n P a t r o n v 

5 7 

P a t r o n M c L e o d J . r e j e c t e d t h e r e q u e s t o f t h e h u s b a n d f o r a n o r d e r 

p r o v i d i n g f o r d e f e r r e d p a y m e n t o f t h e w i f e ' s s h a r e o f t h e p r o p e r t y 

w i t h o u t i n t e r e s t . H e n o t e d w i t h r e g a r d t o t h e d i s t r i b u t i o n o r d e r h e 

h a d m a d e : 5 ^ 
T h e r . h u s b a n d w i l l u n d o u b t e d l y h a v e t o s e l l h i s f a r m u n l e s s 
s o m e o n e c o m e s t o h i s a i d . A d i s t r i b u t i o n u n d e r t h e A c t m a y 
p u t a f a r m e r o r o t h e r p r o p r i e t o r o u t o f b u s i n e s s , b u t t h e A c t 
d o e s - n o t p e r m i t t h e c o u r t s t o a p p l y a n y n o t i o n s o f s o c i a l p o l i c y 
o r p u b l i c i n t e r e s t a s t o t h e p r e s e r v a t i o n o f f a r m s o r a n y 1 

o t h e r b u s i n e s s . 

A s i m i l a r a p p r o a c h w a s t a k e n b y D i x o n J . i n S t . J o h n , v S t . J o h n 5 9 . 

A g a i n t h e c o u r t o r d e r e d a n e q u a l d i v i s i o n o f m a t r i m o n i a l p r o p e r t y , 
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n o t w i t h s t a n d i n g t h a t t h e husband was dependent upon t h e f a r m i n g 

60 
b u s i n e s s . With r e g a r d t o t h i s p o i n t , D i x o n J , r e m a r k e d : 

Because o f t h e husband's i l l n e s s and a d v a n c i n g age, h i s c o u n s e l 
c o n t e n d s t h a t he i s dependent on t h e f a r m l a n d f o r h i s l i v e l i h o o d . 
Such a c i r c u m s t a n c e , he a r g u e s , i s one c o n t e m p l a t e d by s u b s . ( q ) 
and j u s t i f i e d n o t o n l y u n e q u a l d i s t r i b u t i o n b u t no d i s t r i b u t i o n 
a t a l l . The a t t e n d i n g r e s u l t o f a c c e p t i n g c o u n s e l ' s c o n t e n t i o n 
w o u l d be t h e h u s b and r e t a i n i n g o w n e r s h i p and use o f a l l t h e 
farm a s s e t s . When a p p l i e d t o the w o r d i n g o f the s u b s e c t i o n , t h e 
l o g i c o f c o u n s e l ' s argument e s c a p e s me. Have the husband's means 
and e a r n i n g c a p a c i t y been a f f e c t e d by t h e c i r c u m s t a n c e s o f t h e 
m a r r i a g e ? Has t h e t a k i n g up o f h i s m a r i t a l r e s p o n s i b i l i t i e s 
r e d u c e d o r s a c r i f i c e d h i s a b i l i t y t o e a r n an income? I t h i n k n o t . 
More l i k e l y , m a r r i a g e has i n c r e a s e d h i s e a r n i n g c a p a c i t y . H i s 
w i f e h e l p e d him b u i l d a p r o s p e r o u s f a r m i n g b u s i n e s s . He now 
l e a s e s t h e l a n d t o h i s son f o r a s h a r e o f t h e c r o p . The f a c t t h a t 
the husband i s dependent upon the f a r m i n g b u s i n e s s i s n o t a 
c i r c u m s t a n c e t h a t s a t i s f i e s me t h a t e q u a l d i s t r i b u t i o n w o u l d be 
u n f a i r t o him. 

A somewhat more l e n i e n t a p p r o a c h was t a k e n i n t h e case o f 

S c h a u f e r t v S c h a u f e r t ^ 1 • In t h i s i n s t a n c e t h e c o u r t was c o n c e r n e d w i t h 

f a r m l a n d w h i c h had been b e q u e t h e d t o the h u s b and i n h i s s t e p - m o t h e r ' s 

w i l l . The h u s b and had been v e r y c l o s e t o h i s s t e p - m o t h e r and she had 

s p e c i f i c a l l y r e q u e s t e d t h a t t h e l a n d be k e p t i n t h e name o f " S c h a u f e r t " . 

Cameron J . f o u n d t h a t t h e f a r m l a n d q u a l i f i e d as m a t r i m o n i a l p r o p e r t y . 
6 2 

He c o n c l u d e d , however: 

H a v i n g r e g a r d t o the c o n t r i b u t i o n o f t h e s t e p - p a r e n t s t o 
t h e r e s p o n d e n t i n t h e a c q u i s i t i o n o f t h e l a n d and t h e 
c i r c u m s t a n c e s s u r r o u n d i n g i t s g i f t , t o g e t h e r w i t h t h e o t h e r 
c i r c u m s t a n c e s I have m e n t i o n e d ( s a l e o f the p r o p e r t y w o u l d 
have t r i g g e r e d c a p i t a l g a i n s t a x and w o u l d have d e p r i v e d t h e 
husband o f t h e o p p u r t u n i t y t o c o n t i n u e f a r m i n g and o f k e e p i n g 
t h e farm i n t h e f a m i l y name), I have come t o t h e c o n c l u s i o n 
t h a t i t w o u l d be u n f a i r and i n e q u i t a b l e t o o r d e r an e q u a l 
d i s t r i b u t i o n o f t h e l l a n d o r i t s v a l u e . 

He a c c o r d i n g l y awarded t h e w i f e 25% o f t h e l a n d and d i r e c t e d t h a t 

t h e h u s b and m i g h t s a t i s f y t h e sum by p a y i n g i t o f f i n f o u r y e a r l y 

i n s t a l m e n t s , w i t h no I n t e r e s t . 
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There seems l i t t l e t o s e p a r a t e t h e f a c t s i n S c h a u f e r t from t h e 

f a c t s , i n P a t r o n v P a t r o n . The d e c i s i o n i n S ch'aufert i s o b v i o u s l y more 

humane. One might a l s o q u e s t i o n McLe'odcT. ' s o p i n i o n t h a t the M a t r i m o n i a l 

P r o p e r t y A c t does n o t p e r m i t t h e c o u r t t o " a p p l y any n o t i o n s o f s o c i a l 

p o l i c y o r p u b l i c i n t e r e s t " as t o t h e p r e s e r v a t i o n o f farms o r o t h e r 

b u s i n e s s e s where t h e A c t i t s e l f i s a p o l i c y document. A n o t h e r s o l u t i o n 

i n t h e s e c a s e s w o u l d be t o a d j u s t an award o f m a i n t e n a n c e . The d i f f i c u l t i e s 

w i t h m a i n t e n a n c e and i t s r o l e i n t h e s m a t r i m o n i a l p r o p e r t y regime l i e 

o u t s i d e t h e s c o p e o f t h i s t h e s i s . I t i s , however, an a l t e r n a t i v e which 

might have been u s e d i n P a t r o n v P a t r o n as an i n t e r i m measure t o a l l o w 

the husband s u f f i c i e n t t i m e t o a r r a n g e f i n a n c i n g . 

Date o f v a l u a t i o n 

Under s . 2 l o f t h e M a t r i m o n i a l P r o p e r t y A c t t h e c o u r t i s g i v e n a 

d i s c r e t i o n t o e l e c t a f a i r m a r k e t * v a l u e o f m a t r i m o n i a l p r o p e r t y e i t h e r 

a t t h e t i m e o f the a p p l i c a t i o n or t h e a d j u d i c a t i o n . The v a l u a t i o n d a t e 

i s p r o b a b l y o f most i m p o r t a n c e i n t h e case o f l a n d . Land, b e i n g a 

l i m i t e d commodity, has t r a d i t i o n a l l y i n f l a t e d so t h a t t h e i n i t i a l 

c a p i t a l a s s e t i s w o r t h many t i m e s i t s v a l u e a t t h e t i m e o f s e p a r a t i o n 

t h a n a t t h e t i m e o f p u r c h a s e and, i n d e e d , may be worth s u b s t a n t i a l l y 

more a t the t i m e o f the .-.proceedings t h a n at the time o f s e p a r a t i o n . The 

a p p r o p r i a t e date o f v a l u a t i o n t h e r e f o r e becomes o f c r u c i a l i m p o r t a n c e . 

The most p o p u l a r d a t e o f v a l u a t i o n chosen by t h e c o u r t s i s t h e 

63 
d a t e o f t r i a l . T h i s was t h e d a t e c h o s e n i n Bains, v B a i n s , Even son v 

6 4 65 
E v e n s o n , and F i s h e r , v F i s h e r . The a t t i t u d e o f t h e c o u r t s i n t h i s 

66 
r e g a r d was p r o b a b l y v o i c e d i n Kemf v Kemf where i t was s t a t e d : 
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I t w o u l d be f a i r and e q u i t a b l e f o r the w i f e t o s h a r e i n t h e 
f o r t u i t o u s e f f e c t s o f i n f l a t i o n . 

67 

In T h a t c h e r v T h a t c h e r t h e d a t e o f a d j u d i c a t i o n was a l s o chosen 

as t h e date o f v a l u a t i o n . Hughes J . n o t e d , however, t h a t " i f a f a i r 

market v a l u e c a n n o t be d e t e r m i n e d , t h e c o u r t may f i x such v a l u e as i t 

c o n s i d e r s r e a s o n a b l e 

I t i s p r o b a b l e t h a t the date o f a d j u d i c a t i o n w i l l be u s e d as 

69 
t h e d a t e o f v a l u a t i o n i n most c a s e s . In Day v Day , R u t h e r f o r d J . 
commented as r e g a r d s t h e r e l e v a n t d a t e f o r v a l u a t i o n : 

In t h e absence o f r e a s o n s f o r not d o i n g so and i n the i n t e r e s t s  
o f c o n s i s t e n c y I s h a l l e f f e c t t h e v a l u a t i o n o f a s s e t s as 
n e a r l y as p o s s i b l e t o t h e d a t e o f a p p l i c a t i o n (emphasis a d d e d ) . 

C h o o s i n g t h e d a t e o f a d j u d i c a t i o n as the r e l e v a n t d a t e f o r 

v a l u a t i o n would a l s o a p p e a r t o be c o n s i s t e n t w i t h the i n t e n t i o n o f t h e 

A c t . As a l r e a d y n o t e d , t h e a s s e t s a v a i l a b l e f o r d i s t r i b u t i o n are t h o s e 

i n e x i s t e n c e a t t h e time o f the a d j u d i c a t i o n . I t t h e r e f o r e a p p e a r s 

r e a s o n a b l e t h a t t h e y be v a l u e d as o f t h a t d a t e . F u r t h e r m o r e , c h o i c e o f 

the date o f a d j u d i c a t i o n f o r t h i s p u r p o s e p r o v i d e s t h a t any d e c r e a s e o r 

i n c r e a s e i n v a l u e s i n c e the s e p a r a t i o n w i l l , p r i m a f a c i e , be s h a r e d 

p a r i p a s s u . I t w o u l d n o t seem u n r e a s o n a b l e t o d e p a r t from t h i s b a s i c 

p r o p o s i t i o n where the i n c r e a s e o r d e c r e a s e was due s o l e l y t o t h e c o n d u c t 

o r e f f o r t s o f one s p o u s e . 
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Tlie M a t r i m o n i a l Home 

A m a t r i m o n i a l home i s d e f i n e d i n s.2(g) as p r o p e r t y owned o r 

l e a s e d by one o r b o t h s p o u s e s o r i n w h i c h one o r b o t h has o r have an 

i n t e r e s t . The d e f i n i t i o n e x t e n d s t o p r o p e r t y owned by a c o r p o r a t i o n 

i n w h i c h one o r b o t h s p o u s e s has o r have an i n t e r e s t and by v i r t u e o f 

whi c h he o r she i s e n t i t l e d t o oc c u p y t h e p r o p e r t y as a f a m i l y home"^. 

The p r o p e r t y must h a v e s b e e n o c c u p i e d as t h e f a m i l y home by, one o r b o t h 

71 
s p o u s e s o r must b e e i n t e n d e d b y b b o t h s p o u s e s t o be so o c c u p i e d . The 

m a t r i m o n i a l home may be a h o u s e , p a r t o f a house o r b u s i n e s s p r e m i s e s , 

72 
a t r a i l e r o r m o b i l e home, a u n i t i n a' condominium o r a s u i t e 

An i n t e r e s t i n g a s p e c t o f the d e f i n i t i o n i s t h a t i t does n o t 

r e q u i r e t h a t the house s h o u l d be o c c u p i e d by b o t h s p o u s e s as t h e f a m i l y 

home. Thus i t a p p e a r s t h a t p r o p e r t y o c c u p i e d by o n l y one spouse and 

c h i l d r e n o f the m a r r i a g e c o u l d f a l l w i t h i n the s.2\(g) d e f i n i t i o n , even 

where t h e new house had been a c q u i r e d a f t e r t h e s e p a r a t i o n o f the s p o u s e s . 

7 2a 

T h i s was the i n t e r p r e t a t i o n a p p l i e d by F o r b e s J . i n E b e r e l e v E b e r e l e 

A f t e r the p a r t i e s t o t h i s c a s e had s e p a r a t e d , a farm house i n which t h e 

s p o u s e s had l i v e d was abandoned and t h e hu s b a n d went t o l i v e w i t h t h e 

c h i l d r e n i n a n o t h e r r e s i d e n c e . In an a p p l i c a t i o n f o r d i v i s i o n o f p r o p e r t y , 

F o r b e s J . n o t e d t h a t the farm house had been abandoned and was o f no 

v a l u e . In t h e s e c i r c u m s t a n c e s he h e l d t h a t the home a c q u i r e d by t h e 

husband a f t e r s e p a r a t i o n s h o u l d be d e s i g n a t e d as t h e m a t r i m o n i a l home 

under s.22 (2) 7 2 ^ . He c o n c l u d e d , however, t h a t i t would be u n f a i r and 

i n e q u i t a b l e t o the husband, who had c u s t o d y o f t h e f i v e c h i l d r e n , t o 

make a d i s t r i b u t i o n o f t h e f a m i l y home and o r d e r e d t h a t a l l m a t r i m o n i a l 
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p r o p e r t y be. v e s t e d i n t h e husband. 

I t i s n o t e v e r y " i n t e r e s t " o f a spouse w h i c h w i l l b r i n g a 

p r o p e r t y w i t h i n the d e f i n i t i o n o f " m a t r i m o n i a l home". In McGuckin v 
73 

McGuckin the c o u r t h e l d t h a t t h e home l i v e d i n by the sp o u s e s was 

no t a m a t r i m o n i a l home where t i t l e t o t h e house was i n the name o f 

the husband's p a r e n t s and t h e house was o c c u p i e d by the sp o u s e s under 

a r e n t a l a r r a n g e m e n t . The w i f e had a l l e g e d t h a t t h e house was o c c u p i e d 

by h e r and h e r husband under an agreement f o r s a l e . T h e r e was no w r i t t e n 

agreement b u t she s o u g h t t o p r o v e a c t s o f p a r t - p e r f o r m a n c e by 

i n t r o d u c i n g e v i d e n c e as t o how h e r f a t h e r had i n s t a l l e d p l u m b i n g i n t h e 

house and a l s o e v i d e n c e o f r e n t p a i d . T h e r e was e v i d e n c e t o o t h a t t h e 

husband had s i g n e d a " n o t i c e o f change o f o w n e r s h i p " i n s t r u c t i n g t h e 

S e c r e t a r y o f t h e R u r a l M u n i c i p a l i t y o f M o n t r o s e , who a d m i n i s t e r e d t h e 

d i s t r i c t i n which the hosue was l o c a t e d , t o a s s e s s t h e house t o Ian 

McGuckin (the husband) as " t i t l e h o l d e r " . At t r i a l t h e husband gave 

e v i d e n c e t h a t he had l i e d when he had s i g n e d t h e " n o t i c e o f change o f 

o w n e r s h i p " f o r t a x p u r p o s e s . H i s f a t h e r gave e v i d e n c e t h a t t h e agreement 

w i t h Ian and h i s w i f e was a l e a s e . He i n t e n d e d , he s a i d , t h a t t h e young 

c o u p l e would l i v e i n the house and, e v e n t u a l l y , t h e house would be 
t u r n e d o v e r t o them i f t h i n g s worked o u t . H a v i n g d i s c u s s e d t h i s 

e v i d e n c e , C a r t e r J . c o n t i n u e d : 

Upon c o n s i d e r a t i o n o f t h e whole o f t h e e v i d e n c e I am u n a b l e t o 
say t h a t t h e arrangement between t h e r e g i s t e r e d owner and t h e 
p a r t i e s t o t h i s a c t i o n was an agreement f o r s a l e . Was t h e r e any 
i n t e r e s t t o be c h a r g e d ? T h e r e i s . n o e v i d e n c e . F o r how l o n g were 
•the payments t o be made? The e v i d e n c e i s two y e a r s by some 
w i t n e s s e s , t h r e e by o t h e r s . I t i s t r u e t h a t a p r u d e n t r e n t o r 
would be u n l i k e l y t o p u t p l u m b i n g i n t o a house which was o n l y 
l e a s e d . But h e r e , i n f a c t , i t was the f a t h e r who d i d i t , and 
p a r e n t s are n o t always p r u d e n t o r b u s i n e s s l i k e i n t h e i r e f f o r t s 
to h e l p t h e i r c h i l d r e n . I f i n d t h a t t h e arrangement was on a 
b a l a n c e o f p r o b a b i l i t i e s a r e n t a l a r r a n g e m e n t w i t h a p r o m i s e t o 
c o n s i d e r g i v i n g the house t o t h e young c o u p l e i n t h e f u t u r e . 

http://is.no
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What p r e c i s e d e g r e e o f " i n t e r e s t " must be owned i n the p r o p e r t y 

i s u n c l e a r . T h a t i t need n o t amount t o f u l l l e g a l o w n e r s h i p i s s u g g e s t e d 
75 

by t h e case o f Bateman v Bateman . The m a t r i m o n i a l home h e r e was 

r e g i s t e r e d i n the name o f t h e d i r e c t o r o f t h e V e t e r a n ' s Land A c t 

H a l v o r s o n J . r e c o g n i s e d t h a t i n t h e s e c i r c u m s t a n c e s he c o u l d n o t o r d e r 

t h a t the p r o p e r t y be v e s t e d i n the a p p l i c a n t w i f e and, i n d e e d , s u g g e s t e d 

t h a t a s t r o n g c o n s t i t u t i o n a l argument c o u l d be r a i s e d as t o whether t h e 

p r o p r i e t a r y r i g h t s o f a w i f e g r a n t e d under the M a t r i m o n i a l P r o p e r t y A c t 

a r e a b r o g a t e d by the p r o v i s i o n s o f the V e t e r a n ' s Land A c t . As the d i r e c t o r 

was n o t a p a r t y t o t h i s a c t i o n , however, he d i d not embark f u r t h e r on 
7 7 

t h x s i s s u e . He went on t o s a y : 
In my v i e w , I am n o t e s t o p p e d from o r d e r i n g t h a t the r e s p o n d e n t ' s 
i n t e r e s t i n the m a t r i m o n i a l home, w h a t e v e r t h a t i n t e r e s t may be, 
s h a l l be v e s t e d i n the a p p l i c a n t . 

The i n t e r e s t Mr. Bateman had i n t h i s i n s t a n c e , he d e c i d e d , was a 

r i g h t t o have the m a t r i m o n i a l home t r a n s f e r r e d i n t o h i s name once the 

money he had b o r r o w e d under the V e t e r a n ' s Land A c t had been r e p a i d . I t 

was a s u b s t a n t i a l l y g r e a t e r i n t e r e s t t h a n t h e r e n t a l a r r a n g e m e n t found 

i n McGuckin v M c G u c k i n . More i m p o r t a n t t h a n the l a t t e r c ase i n d e f i n i n g 

the l i m i t s o f the " i n t e r e s t " which must be h e l d i n the m a t r i m o n i a l home, 
7 8 

p e r h a p s , i s t h e d e c i s i o n o f WiTdman v Wi1dman . The s p o u s e s h e r e l i v e d 

i n a m a t r i m o n i a l home which was on l a n d owned by the husband's p a r e n t s . 

The p a r t i e s b o t h a s s i s t e d the husband's p a r e n t s i n the o p e r a t i o n o f 

t h e i r f a rm as w e l l as a t t e n d i n g t o t h e i r own p r o p e r t y . The c o u r t h e l d 

t h a t the m a t r i m o n i a l home amounted t o no more t h a n a l e a s e a t s u f f e r a n c e 

and, as s u c h , c o u l d n o t be c o n s i d e r e d p r o p e r t y a v a i l a b l e f o r d i s t r i b u t i o n . 

I t i s n o t c l e a r from the r e p o r t e d d e c i s i o n whether the s p o u s e s o c c u p i e d 

t h i s p r o p e r t y on an u n d e r s t a n d i n g t h a t i t would one day be t h e i r s by 
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i n h e r i t a n c e or even whether t h a t f a c t would have made-.any d i f f e r e n c e t o 

the u l t i m a t e d e c i s i o n o f the c o u r t . I t a p p e a r s t o be a custom i n 

Saskatc h e w a n f o r s p o u s e s t o occupy p r e m i s e s b e l o n g i n g t o the p a r e n t s o f 

one o f the sp o u s e s on such an u n d e r s t a n d i n g , the sp o u s e s w o r k i n g t h e 

f a m i l y farm i n the b e l i e f t h a t i t w i l l one day go t o them. In t h e s e 

c i r c u m s t a n c e s i t would be u n f o r t u n a t e i f a l l the work and e f f o r t o f 

one o f the s p o u s e s were t o go to naught i n the e v e n t t h a t the p a r t i e s 

s e p a r a t e b e f o r e the p r o p e r t y has been l e g a l l y g i v e n o v e r t o them. 

79 

A s u p r i s i n g d e c i s i o n i n Koznuk v Koznuk h e l d t h a t a " m a t r i m o n i a l 

home" as d e f i n e d i n t h e M a t r i m o n i a l P r o p e r t y A c t was n o t m e r e l y a 

house o r p a r t o f a house i n t h e g e n e r a l s e n s e b u t had a meaning more ; 

a k i n to " l i v i n g q u a r t e r s " o r " d w e l l i n g " . A c c o r d i n g l y i t was h e l d t h a t 

a p r o p e r t y w h i c h had h i t h e r t o been o c c u p i e d as t h e m a t r i m o n i a l home 

bu t w h i c h , . a f t e r n i n e y e a r s s e p a r a t i o n , was now u n i n h a b i t a b l e , no 

l o n g e r q u a l i f i e d as a 'house" w i t h i n t h e m a t r i m o n i a l home d e f i n i t i o n . I t 

was f e l t t h a t a p l a c e t h a t was n o t i n h a b i t a b l e d i d n o t f i t w e l l w i t h i n 

t h e s p i r i t o f t h e A c t . The house had, i n f a c t , been v a c a n t f o r e i g h t 

y e a r s . The p a r t i e s , however, had r e s i d e d t h e r e f o r t h e d u r a t i o n o f t h e i r 

t wenty y e a r m a r r i a g e . I t i s s u b m i t t e d t h a t the q u e s t i o n o f a p r o p e r t y ' s 

c o n d i t i o n ought t o be c o n f i n e d i n t h e s e c a s e s t o one o f v a l u a t i o n and 

not t o the q u e s t i o n o f whether or n o t a d e r e l i c t house ought t o be 

r e g a r d e d as a m a t r i m o n i a l home. As i t was, the p r o p e r t y was d i s t r i b u t e d 

under the g e n e r a l p r o v i s i o n s o f t h e M a t r i m o n i a l P r o p e r t y A c t r a t h e r 

t h a n under t h e s p e c i a l p r o v i s i o n s o f s.22. 

The p r o v i s i o n s o f s.22 can p r o b a b l y b e s t be e x p l a i n e d i n t h e 
80 

words o f McLeod J . i n ' B o l f f v Do I f f , where he a c c e p t e d t h e p r o p o s i t i o n 
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t h a t " a l l p r o p e r t y i s t o be d i v i d e d e q u a l l y e x c e p t f o r the m a t r i m o n i a l 

home, which i s t o be. d i v i d e d even more e q u a l l y " . The l e g i s l a t u r e i n s.22 

c r e a t e d a w h o l l y a r t i f i c i a l d e v i c e f o r the e q u a l d i s t r i b u t i o n o f p r o p e r t y 

t o which the c o n s i d e r a t i o n s o f s.21(2) do not a p p l y . F u r t h e r , s . 2 3 ( l ) 

p r o v i d e s t h a t a m a t r i m o n i a l home i s n e v e r exempt from a d i s t r i b u t i o n . 

Thus even i f the m a t r i m o n i a l home was owned by a spouse p r i o r t o 

m a r r i a g e , i t w i l l n ot be exempt from d i s t r i b u t i o n . I t i s v e r y u n u s u a l 

f o r a m a t r i m o n i a l home under t h e Saskatchewan A c t t o be d i s t r i b u t e d o t h e r 

t h a n e q u a l l y . Where t h e r e i s moire t h a n one m a t r i m o n i a l home, however, 

s.22(2) comes i n t o p l a y . T h i s p r o v i d e s as f o l l o w s : 

(2) Where t h e r e i s more t h a n one m a t r i m o n i a l home, t h e c o u r t 
may d e s i g n a t e t o w h i c h matr i m o n i a 1.: home s u b s . ( l ) a p p l i e s 
and any r e m a i n i n g m a t r i m o n i a l home s h a l l be d i s t r i b u t e d i n 
a c c o r d a n c e w i t h s.21. 

8 1 
T h i s s e c t i o n w a s " i n v o k e d by b o t h p a r t i e s i n Ke r r . v K e r r . The 

p a r t i e s h e r e owned b o t h a town house and a farmhouse. H a l v o r s o n J . 
82 

e xp1a i n e d: 

F o r the a p p l i c a n t , i t i s c o n t e n d e d t h a t t h e farmhouse s h o u l d be 
d e s i g n a t e d by me under s.22 (2) o f t h e A c t as the m a t r i m o n i a l 
home- The r e s p o n d e n t would p r e f e r t h a t t h e town house o f t h e 
sp o u s e s be so d e s i g n a t e d . The i s s u e i s i m p o r t a n t b e c a u s e s . 2 2 ( l ) 
d i r e c t s t h a t t h e v a l u e o f t h e m a t r i m o n i a l home be. d i s t r i b u t e d 
e q u a l l y and the home q u a r t e r s e c t i o n i s worth'--# 12 7 ,000, whereas 
the house i n town i s v a l u a t e d a t a p p r o x i m a t e l y $60,000. 

In t h e e v e n t he f o u n d t h a t the farmhouse was t h e m a t r i m o n i a l home 

and h e l d t h a t the w i f e was e n t i t l e d t o one h a l f i t s .value. 

H o u s e h o l d Goods. 

H o u s e h o l d goods 

(e) • ..pe r'sonal 

are d e f i n e d i n s.2(e) a s : 

p r o p e r t y t h a t i s o r d i n a r i l y us ed, a c q u i r e d o r 
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e n j o y e d by one o r b o t h spouses 1 f o r t r a n s p o r t a t i o n , h o u s e h o l d , 
e d u c a t i o n a l , r e c r e a t i o n a l , s o c i a l o r a e s t h e t i c p u r p o s e s b u t 
does n o t i n c l u d e h e i r l o o m s , a n t i q u e s , - works o f a r t , c l o t h i n g , 
j e w e l l e r y o r o t h e r a r t i c l e s o f p e r s o n a l u s e , n e c e s s i t y o r 
ornament or any p e r s o n a l p r o p e r t y a c q u i r e d o r u s e d i n c o n n e c t i o n 
with, a t r a d e , b u s i n e s s , c a l l i n g or p r o f e s s i o n , o c c u p a t i o n , 
hobby o r i n v e s t m e n t . 

H o u s e h o l d goods a r e d i s t r i b u t a b l e under s.21. They are t r e a t e d 

l i k e the m a t r i m o n i a l home i n t h e sense t h a t t h e y a r e n e v e r exempt 

from d i s t r i b u t i o n . 

B r o a d l y s p e a k i n g , h o u s e h o l d goods would seem t o mean t h o s e 

c o n t e n t s o f t h e a v e r a g e home and garage which a r e g e n e r a l l y c o n s i d e r e d 

n e c e s s a r y f o r modern l i f e . P e r h a p s s u p r i s i n g l y , no c a s e s a p p e a r t o 

have been r e p o r t e d i n wh i c h the d e f i n i t i o n has come under s c r u t i n y . One 

c o n c l u d e s , t h e r e f o r e , t h a t t h e d e f i n i t i o n has been f o u n d t o be w o r k a b l e . 
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C o n e l u s i o n 

One o f the p u r p o s e s , o f new l e g i s l a t i o n , i t i s s u b m i t t e d , i s t o 

c l a r i f y t h e law so as t o promote o u t - o f - c o u r t s e t t l e m e n t o f d i s p u t e s 

and r e d u c e l i t i g a t i o n . In the a r e a o f m a t r i m o n i a l law d i s c u s s e d i n t h i s 

t h e s i s , t h e p r i m a r y p u r p o s e o f t h e new l e g i s l a t i o n s h o u l d have been t o 

a l l o w e s t r a n g e d s p o u s e s t o d e t e r m i n e which i t e m s o f p r o p e r t y would f a l l 

i n t o the c a t e g o r y o f d i v i s i b l e a s s e t s i n advance o f l i t i g a t i o n . T h i s 

s t u d y w i l l have i n d i c a t e d t h a t i n many i n s t a n c e s the c o n t r a r y has 

p r o v e n the c a s e . C o n f u s i o n as t o the meaning o f t h e d e f i n i t i o n o f 

d i v i s i b l e a s s e t s has pr o m o t e d , r a t h e r t h a n r e d u c e d , l i t i g a t i o n . The 

d e f i n i t i o n s employed i n t h e m a t r i m o n i a l l e g i s l a t i o n o f t h e common law 

p r o v i n c e s have e i t h e r f a i l e d t o make c l e a r what p r o p e r t y i s encompassed 

i n t h e i r p r o v i s i o n s or e l s e have been i n t e r p r e t e d by t h e c o u r t s so as t o 

e x c l u d e p r o p e r t y which i t might o t h e r w i s e be t h o u g h t ought f a i r l y t o 

be i n c l u d e d . Because o f the i n t r i c a c y o f the l a n g u a g e used i n t h e 

d e f i n i t i o n s , c o u r t s o f e q u a l s t a n d i n g have r e a c h e d d i f f e r e n t c o n c l u s i o n s 

when i n t e r p r e t i n g the same s e c t i o n s . C o u n s e l use e l a b o r a t e arguments i n 

o r d e r t o p e r s u a d e a c o u r t to f o l l o w one a p p r o a c h o r t h e o t h e r where 

bot h a p p r o a c h e s a r e e q u a l l y open under t h e r e l e v a n t l e g i s l a t i o n . Of 

the i s s u e s which have g i v e n r i s e t o c o n f u s i o n i n t h i s r e g a r d , the 

f o l l o w i n g have been amongst t h e most p r e v a l e n t . 

The c o n c e p t o f o r d i n a r y use f o r a f a m i l y p u r p o s e 

1 2 

B r i t i s h C o l u m b i a , O n t a r i o and P r i n c e Edward 

as p r o p e r t y which i s p r i m a f a c i e s h a r e a b l e ( " f a m i l y 

I s l a n d a l l d e f i n e 

a s s e t s " ) , a s s e t s 
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which ar e " o r d i n a r i l y - used and enjoyed." by t h e s p o u s e s and t h e i r 

c h i l d r e n f o r a s p e c i f i e d f a m i l y p u r p o s e . T h i s p h r a s e has g i v e n r i s e t o 

numerous d i f f i c u l t i e s . . Q u e s t i o n s have a r i s e n as t o whether "use" means 

" a c t u a l use i n t h e p a s t " o r whether i n t e n d e d f u t u r e use i n i n c l u d e d 

w i t h i n i t s meaning. In some i n s t a n c e s c o u r t s have.:held t h a t i t e m s s u c h 

as l i f e i n s u r a n c e p o l i c i e s and p e n s i o n s do n o t c o n s t i t u t e " f a m i l y a s s e t s " 
4 

as t h e y have n o t been " u s e d " f o r a f a m i l y p u r p o s e . R a t h e r , t h e y were 

s a i d to have been i n t e n d e d to p r o v i d e f u t u r e s e c u r i t y f o r t h e f a m i l y . In 
5 

o t h e r i n s t a n c e s a c o n t r a r y view has been t a k e n . An a l l i e d q u e s t i o n 

c o n c e r n s what amount o f " u s e " c o n s t i t u t e s " o r d i n a r y u s e " w i t h i n t h e 

meaning o f t h e d e f i n i t i o n . Thus would use by the f a m i l y once or t w i c e 

a .year <?be s u f f i c i e n t ' ' t o - . ' b r i n g an a s s e t w i t h i n the " f a m i l y a s s e t " c a t e g o r y 

o r i s s o m e t h i n g more r e q u i r e d ? O t h e r d i f f i c u l t i e s have r e v o l v e d a r o u n d 

the p h r a s e " f a m i l y p u r p o s e " . In B r i t i s h C o l u m b i a , u n l i k e O n t a r i o and 

P r i n c e Edward I s l a n d , t h i s term i s n o t d e f i n e d i n t h e s t a t u t e . The 

B r i t i s h C o l u m b i a c o u r t s have t h u s .had to d e c i d e whether i t e m s such as 

e x p e n s i v e j e w e l l e r y and f u r s f a l l w i t h i n t h i s s u b s e c t i o n and have 
employed d i f f e r e n t r e a s o n i n g i n r e a c h i n g o p p o s i t e c o n c l u s i o n s i n t h i s 

6 
r e g a r d . Cases under the O n t a r i o s t a t u t e , which d e f i n e s f a m i l y p u r p o s e 
as use " f o r s h e l t e r or t r a n s p o r t a t i o n or f o r h o u s e h o l d , e d u c a t i o n a l , 

7 
r e c r e a t i o n a l , s o c i a l o r a e s t h e t i c , p u r p o s e s " , have n o t been f r e e o f 

Q 

c o m p l e x i t y . So i n B o y d e l l v B o y d e l l the w i f e ' s d o l l c o l l e c t i o n was h e l d 

n o t to be a f a m i l y a s s e t b e c a u s e i t was a f i n a n c i a l v e n t u r e o f t h e w i f e ' s 

and had n o t been "used"" by t h e h u s band. 

D e s p i t e t h e m u l t i t u d e o f l i t i g a t i o n 

the c o u r t s have come no c l o s e r to e v o l v i n g 

r e g a r d t o i t s i n t e r p r e t a t i o n and have been 

which t h i s p h r a s e has spawned, 

any c e r t a i n f o r m u l a w i t h 

f o r c e d t o t r e a t each new s e t 
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o f f a c t s on an ad hoc b a s i s . 

B u s i n e s s a s s e t s -' c o n - t r i b u t i o n 

As noted, t h e B r i t i s h C o l u m b i a and O n t a r i o l e g i s l a t i o n d e f i n e s 

c e r t a i n p r o p e r t y as " d i v i s i b l e " or " f a m i l y " a s s e t s by v i r t u e o f u s e . 

O t h e r a s s e t s , g e n e r a l l y b u s i n e s s a s s e t s , q u a l i f y as d i v i s i b l e o n l y 

when a " d i r e c t o r i n d i r e c t c o n t r i b u t i o n " has -been made t o them. 

B u s i n e s s a s s e t s o r " v e n t u r e s " are v a r i o u s l y d e f i n e d i n t h e s t a t u t e s 

and d i f f i c u l t i e s have been e x p e r i e n c e d i n t h e r r i n t e r p r e t a t i o n . One i s s u e 

w h i c h has c a u s e d some c o n c e r n i s w hether a d i s t i n c t i o n s h o u l d be made 

between d i f f e r e n t s o r t s o f p r o f e s s i o n a l p r a c t i c e s . A n o t h e r i s s u e which 

has c a u s e d p a r t i c u l a r c o n f u s i o n i n t h i s r e g a r d i s t h e q u e s t i o n o f what 

amounts t o an " i n d i r e c t c o n t r i b u t i o n " t o a b u s i n e s s a s s e t . In B r i t i s h 

C o l u m b i a t h e r e - h a v e been c a s e s which s u g g e s t t h a t a d e q u a t e f u l f i l l m e n t 

o f one's r o l e as a h o u s e w i f e and mother a u t o m a t i c a l l y e s t a b l i s h e s a 

p r i m a f a c i e case t o a r i g h t i n t h e owner spojuse's b u s i n e s s a s s e t s . In 

o t h e r i n s t a n c e s , t h e B r i t i s h C o l u m b i a c o u r t s have f o l l o w e d the O n t a r i o 

a p p r o a c h t h a t a w i f e must p r o v e t h a t by h e r a s s u m p t i o n o f more t h a n 

h e r f a i r s h a r e o f h o u s e h o l d r e s p o n s i b i l i t i e s she e n a b l e d h e r husband 

t o a c q u i r e 6-r'operate h i s b u s i n e s s a c q u i s i t i o n s 1 0 . The c o n f u s i o n e v i d e n t 

i n B r i t i s h C o l u m b i a d e c i s i o n s i n t h i s r e s p e c t stems i n l a r g e p a r t from 

t h e w o r d i n g o f t h e r e l e v a n t s e c t i o n s 1 1 , which s u p p o r t e i t h e r i n t e r p r e t a t i o n . 

P r e - a c q u i r e d a s s e t s 

12 13 In b o t h t h e Saskatchewan and A l b e r t a s t a t u t e s , the market 

v a l u e a t t h e time o f m a r r i a g e o f p r o p e r t y a c q u i r e d b e f o r e m a r r i a g e i s 
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s p e c i f i c a l l y e x c l u d e d from t h e d e f i n i t i o n o f d i v i s i b l e a s s e t s . One o f 

the d i f f i c u l t i e s which, has a r i s e n w i t h r e s p e c t t o t h i s e x c l u s i o n i s t h a t 

i t a p p e a r s t o exempt p r e - m a r i t a l p r o p e r t y from d i s t r i b u t i o n i r r e s p e c i t v e 
14 . 

o f how i t was a c q u i r e d . So i n K o m a r n i s k l v K o m a r n i s k i i t was h e l d t h a t 

the m a t r i m o n i a l home was e x c l u d e d from the d i v i s i b l e a s s e t c a t e g o r y 

where i t had been g i v e n t o t h e w i f e by h e r husband d u r i n g a p e r i o d o f 

c o h a b i t a t i o n p r i o r t o m a r r i a g e . Any e q u i t a b l e r i g h t s w h i c h a non-owning 

spouse might have a c q u i r e d i n p r e - m a r i t a l p r o p e r t y i s t h u s i g n o r e d by t h e 

s t a t u t e s. 

A n o t h e r q u e s t i o n w h i c h has v e x e d the c o u r t s i n t h e s e p r o v i n c e s i s 

whether an i n f l a t i o n a r y i n c r e a s e i n s u c h p r o p e r t y i s t o be i n c l u d e d 

among t h e d i v i s i b l e a s s e t s . B oth the Saskatchewan and A l b e r t a c o u r t s 

have been r e l u c t a n t t o i n c l u d e s u c h p r o p e r t y a u t o m a t i c a l l y i n a 

d i s t r i b u t i o n ^ 5 , t hough ?- some c o u r t s a r e more f l e x i b l e t h a n o t h e r s i n t h i s 

r e g a r d . In S a s k a t c h e w a n i n p a r t i c u l a r t h e r e has been j u d i c i a l d i s a g r e e m e n t 

on t h i s q u e s t i o n 1 6 . U l t i m a t e l y c a s e s have been d e c i d e d on an i n d i v i d u a l 

b a s i s a c c o r d i n g t o the p o l i c y o f t h e p a r t i c u l a r c o u r t d e c i d i n g t h e i s s u e . 

The d e f i n i t i o n s i n t h e r e s p e c t i v e s t a t u t e s , u n f o r t u n a t e l y , a r e so framed 

as t o s u p p o r t e i t h e r s t a n c e . 

P o s t - s e p a r a t i o n a s s e t s 

The q u e s t i o n o f whether p r o p e r t y a c q u i r e d i n s u b s t i t u t i o n f o r 

d i v i s i b l e a s s e t s a f t e r the s e p a r a t i o n o f the s p o u s e s s h o u l d be i n c l u d e d 

i n a d i v i s i o n o f a s s e t s i s a q u e s t i o n t h a t has c o n c e r n e d t h e c o u r t s o f 

v i r t u a l l y a l l t h e p r o v i n c e s . In a l l b u t t h r e e p r o v i n c i a l s t a t u t e s , 

p o s t - s e p a r a t i o n p r o p e r t y i s s p e c i f i c a l l y e x c l u d e d from t h e d e f i n i t i o n o f 
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d i v i s i b l e a s s e t s . As the s t a t u t e s r e t a i n t h e c o n c e p t o f s e p a r a t e 

p r o p e r t y , d u r i n g t h e s u b s i s t e n c e o f a m a r r i a g e , ! c r e a t i n g a r i g h t t o s h a r e 

i n d i v i s i b l e a s s e t s o n l y upon m a r r i a g e breakdown, i t has sometimes been 

h e l d t h a t where p r o p e r t y w h i c h would have been a d i v i s i b l e a s s e t a t 

s e p a r a t i o n i s c o n v e r t e d i n t o new p r o p e r t y a f t e r s e p a r a t i o n b u t p r i o r t o . 

t r i a l , t h a t p r o p e r t y does n o t f a l l w i t h i n the a s s e t s a v a i l a b l e f o r 
18 

d i s t r i b u t i o n . T h i s a p p r o a c h can be s u p p o r t e d on the b a s i s t h a t i t 

would be u n f a i r i n t h e e v e n t o f a l o n g s e p a r a t i o n t o r e s t r i c t the r i g h t s 

o f an owner spouse as t o how he s h o u l d d e a l w i t h h i s p r o p e r t y . T h i s w o u l d 

be e s p e c i a l l y t r u e where i t was n o t i m m e d i a t e l y a p p a r e n t t h a t t h e 

p r o p e r t y o f w h i c h he had d i s p o s e d was c o v e r e d by t h e d e f i n i t i o n o f 

d i v i s i b l e a s s e t s . O t h e r c o u r t s have t a k e n a c o n t r a r y view on t h e b a s i s 

t h a t i t would be h a r d f o r the non-owning spouse i f the owner spouse 

were t o be p e r m i t t e d t o d i s p o s e o f p r o p e r t y t h a t i s p r i m a f a c i e d i v i s i b l e 

a f t e r s e p a r a t i o n and not be c a l l e d upon t o a c c o u n t f o r such p r o p e r t y . In 
t h e s e c a s e s , t h e a p p r o a c h o f t h e c o u r t s has been t o use e x t r a - s t a t u t o r y 

r e m e d i e s s u c h a s t r a c i n g i n o r d e r t o b r i n g new p r o p e r t y p u r c h a s e d w i t h 
19 

the.proceeds o f d i v i s i b l e a s s e t s i n t o a d i s t r i b u t i o n . Of t h e p r o v i n c e s 

w hich e x c l u d e p o s t - s e p a r a t i o n p r o p e r t y from d i s t r i b u t i o n , New B r u n s w i c k 

has the o n l y s t a t u t e w h i c h s p e c i f i c a l l y d e a l s w i t h the i s s u e o f what i s 

to happen when p r o p e r t y w h i c h would have been a d i v i s i b l e a s s e t i s 
20 

c o n v e r t e d i n t o new p r o p e r t y a f t e r s e p a r a t i o n . In o t h e r p r o v i n c e s t h e 

c o u r t s have had t o r e s o l v e t h i ; s i s s u e t h e m s e l v e s . 

Date o f v a l u a t i o n 

The date a t which a s s e t s a r e v a l u e d i s o f 

m a t r i m o n i a l d i s t r i b u t i o n . The d i v i s i o n o f a s s e t s 

gre a t 

t u r n s 

i m p o r t a n c e i n a 

on the v a l u a t i o n 
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d a t e s i n c e i n most i n s t a n c e s p r o p e r t y ; wi11 e i t h e r have i n c r e a s e d o r 

d e c r e a s e d i n v a l u e between t h e d a t e o f s e p a r a t i o n and t h e date o f t r i a l . 

G i v e n t h e i m p o r t a n c e o f t h i s d a t e i t i s p e r h a p s s u p r i s i n g t h a t o n l y t h e 

l e g i s l a t i o n o f Saska t c h e w a n a t t e m p t s t o g i v e t h e c o u r t s some g u i d a n c e , i n 
21 

t h i s regard,, . Under s.21 o f t h a t s t a t u t e , the c o u r t i s g i v e n a 

d i s c r e t i o n t o e l e c t a f a i r market v a l u e o f p r o p e r t y e i t h e r a t the time 

o f the a p p l i c a t i o n o r the a d j u d i c a t i o n . In p r a c t i c e t h e Saskatchewan 

c o u r t s have u s u a l l y c h o s e n the da t e o f t r i a l as t h e time a t which 

p r o p e r t y o ught t o be v a l u e d . 

In p r o v i n c e s where t h e r e a r e no l e g i s l a t i v e g u i d e l i n e s i n t h i s 

a r e a , t h e p r a c t i c e o f - t h e c o u r t s has v a r i e d . In B r i t i s h C o l u m b i a , f o r 

example, t h e a p p r o a c h has been t o choose a da t e when t h e , p r i n c i p l e s o f 

e q u a l i t y o f i n t e r e s t may be m a i n t a i n e d , i n o t h e r words, t h e date which 
2 2 

i s most a p p r o p r i a t e i n the i n t e r e s t s o f e q u i t y . In O n t a r i o and A l b e r t a , 

on t h e o t h e r hand, t h e c o u r t s h a v e . u s u a l l y c h o s e n t h e da t e o f t r i a l as 
23 

th e s p e c i f i c d a t e f o r v a l u a t i o n . 

C h o o s i n g a s p e c i f i c date o f v a l u a t i o n has t h e a d v a n t a g e o f 

c e r t a i n t y . To c a s t the matters/as one o f d i s c r e t i o n may d i s c o u r a g e p a r t i e s 

from d i v i d i n g a s s e t s s i n c e the d i v i s i o n w i l l depend on the v a l u a t i o n o f 

the d i v i s i b l e a s s e t s . B e a r i n g t h i s i n mind i t i s s u b m i t t e d t h a t t h e b e t t e 

a p p r o a c h i s t o a d o p t as a g e n e r a l r u l e the p r i n c i p l e t h a t i n the absence 

o f e x t r a o r d i n a r y f a c t o r s . , t h e v a l u a t i o n date i s t h e d i v i s i o n date ( s a l e 

o r date o f t r i a l ) . Where a p o s t - s e p a r a t i o n i n c r e a s e o r d e c r e a s e i s 

•;-.attributable t o one spouse a l o n e , c o m p e n s a t i o n c o u l d . b e awarded- i n t h e 

24 
form o f an: u n e q u a l d i v i s i o n o f a l l d i v i s i b l e a s s e t s 

http://could.be
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Onus o f p r o o f 

The q u e s t i o n o f wh i c h spouse b e a r s the onus o f p r o v i n g what 

p r o p e r t y i s d i v i s i b l e i s r e l e v a n t t o d e c i s i o n s as t o how and i n what 

p r o p o r t i o n ; - p r o p e r t y s h o u l d be d i s t r i b u t e d . As w i t h t h e i s s u e o f t h e 

v a l u a t i o n d a t e , v e r y few p r o v i n c i a l s t a t u t e s g i v e j u d i c i a l g u i d a n c e on 

t h i s m a t t e r . In P r i n c e Edward I s l a n d t h e F a m i l y Law Refrom A c t 

s p e c i f i c a l l y s t a t e s t h a t t h e onus l i e s "on t h e p a r t y c l a i m i n g t h a t any 

p a r t i c u l a r i t e m i s n o t a f a m i l y ( d i v i s i b l e ) a s s e t t o adduce e v i d e n c e 
2 5 

t o t h a t e f f e c t " . In o t h e r p r o v i n c e s t h e c o u r t s have had t o d e c i d e t h i s 

p o i n t from t h e manner i n wh i c h a p a r t i c u l a r d e f i n i t i o n i s fr a m e d . 

D i f f e r e n t d e c i s i o n s have been r e a c h e d . In O n t a r i o , f o r example, i t has 

been h e l d t h a t t h e onus o f p r o o f l i e s on the p e r s o n c l a i m i n g a d i v i s i o n 
2 6 

t o e s t a b l i s h what p r o p e r t y i s a d i v i s i b l e a s s e t . In A l b e r t a t h e onus 
o f p r o o f a p p e a r s to s h i f t d e p e n d i n g on what c a t e g o r y o f p r o p e r t y i s i n 

27 

d i s p u t e . In B r i t i s h C o l u m b i a a l s o t h e r e a p p e a r s t o be a d i f f e r e n c e i n 

who b e a r s t h e b u r d e n o f p r o o f d e p e n d i n g , o n whether t h e p r o p e r t y i n 

d i s p u t e i s a " f a m i l y a s s e t " o r " b u s i n e s s a s s e t " . The p r e c i s e p o s i t i o n , 
28 

however, i s r a t h e r c o n f u s e d . As t h e r e a r e many i n s t a n c e s where i t i s 

d i f f i c u l t t o c l a s s i f y p r o p e r t y as b e l o n g i n g t o a d i v i s i b l e o r exempt 

c l a s s , t h e q u e s t i o n of- on whom l i e s t h e b u r d e n o f p r o o f may o f t e n be 

c r u c i a l t o a d e c i s i o n . 

The m a t r i m o n i a l home 

The s t a t u t o r y d e f i n i t i o n o f what c o n s t i t u t e s the m a t r i m o n i a l home 

has c a u s e d d i f f i c u l t y i n a l l t h e p r o v i n c e s . G e n e r a l l y d e f i n e d as p r o p e r t y 

i n w h i c h one spouse has an i n t e r e s t and t h a t i s o r has b e e n , o c c u p i e d by 
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by t h e spouses, as t h e i r f a m i l y r e s i d e n c e , q u e s t i o n s have a r i s e n as t o 

what l e n g t h and what t y p e o c c u p a t i o n i s r e q u i r e d i n order, t o c o n s t i t u t e 

" r e s i d e n c e " w i t h i n t h e meaning o f t h e A c t . A n o t h e r f r e q u e n t s o u r c e o f 

d i s p u t e i s whether, once the r e q u i s i t e r e s i d e n c e has been f o u n d e v e r t o 

have o c c u r r e d , a house can e v e r l o s e t h e q u a l i t y o f b e i n g a m a t r i m o n i a l 

home. O t h e r i s s u e s have c o n c e r n e d what t y p e o f " i n t e r e s t " a spouse must 

own i n t h e p r o p e r t y i n q u e s t i o n . The d e f i n i t i o n o f what c o n s t i t u t e s an 

" i n t e r e s t " has r a i s e d numerous d i f f i c u l t i e s . One o f t h o s e f r e q u e n t l y 

d i s c u s s e d i s whether l a n d i n t h e name o f t h e d i r e c t o r o f t h e V e t e r a n ' s 
29 

L and A c t under a mortgage agreement w i t h t h e f a c t u a l owner can be s a i d 

to be "owned" by a s p o u s e . In O n t a r i o , New B r u n s w i c k and Nova S c o t i a 

t h e c o u r t s have n o t h e s i t a t e d ; ' : t o a p p l y t h e terms o f t h e i r m a t r i m o n i a l 
30 

l e g i s l a t i o n t o l a n d h e l d i n the name o f t h e d i r e c t o r . In Re W h i t e l y 

the O n t a r i o C o u r t o f A p p e a l s t a t e d t h a t t h e v e s t i n g o f t i t l e i n t h e 

d i r e c t o r was more a m a t t e r o f form and o u g h t - n o t t o i n t e r f e r e with- t h e 

s u b s t a n t i v e r i g h t s o f the p a r t i e s . In c o n t r a s t , the c o u r t s o f S a s k a t c h e w a n , 

M a n i t o b a and B r i t i s h C o l u m b i a have h e l d t h a t the p r o v i n c i a l m a t r i m o n i a l 

l e g i s l a t i o n c o u l d n o t a p p l y t o such p r o p e r t y , as i t was a l r e a d y s u b j e c t 

to f e d e r a l l e g i s l a t i o n " ^ 1 . The Supreme C o u r t o f Canada d e c l i n e d t o r u l e 
32 

on t h i s i s s u e i n Harpe r v H a r p e r , an a p p e a l from a B r i t i s h C o l u m b i a 

C o u r t o f A p p e a l d e c i s i o n on t h e m a t t e r , as t h e home i n q u e s t i o n had been 

t r a n s f e r r e d t o t h e h u s b a n d p r i o r t o t h e a p p e a l . T h e i r f a i l u r e t o g i v e a 

d e c i s i o n on t h i s a s p e c t i s t o be r e g r e t t e d b e a r i n g i n mind t h e c o n f l i c t 

between the p r o v i n c e s on t h i s q u e s t i o n . The i s s u e has. been d i f f e r e n t l y 

d e c i d e d d e p e n d i n g on the c o u r t w h i c h chances t o h e a r t h e a p p l i c a t i o n . 

T h i s f a c t i s p a r t i c u l a r l y e v i d e n t i n ̂ B r i t i s h Columbia,, where many l o w e r 
c o u r t d e c i s i o n s have f a i l e d ' t o f o l l o w a C o u r t o f A p p e a l pronouncement on 

33 
th e m a t t e r 
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The f a c t o r s m e n t i o n e d above are :just a p o r t i o n o f t h o s e which 

have c a u s e d d i f f i c u l t y f o r t h e c o u r t s . In t h e case o f d i v i s i b l e a s s e t s 

c l a s s i f i e d a c c o r d i n g to: usag e , q u e s t i o n s have a r i s e n as t o whether a 
34 

change i n u s e r can r e s u l t i n a change i n c h a r a c t e r i z a t i o n , . Where 

d i v i s i b l e a s s e t s a r e d e f i n e d t h r o u g h a p r o c e s s o f e l i m i n a t i o n o f 

"exempt p r o p e r t y " , t h e r e have been d i s p u t e s as t o whether an a s s e t 
35 

f u l f i l l s t h e n e c e s s a r y c o n d i t i o n s i n o r d e r t o be c o n s i d e r e d exempt 

Whether or not m a r i t a l d e b t s s h o u l d be d i s t r i b u t e d i s a n o t h e r q u e s t i o n 

w hich has p r o v i d e d cause f o r d i s p u t e . In M a n i t o b a t h e M a r i t a l P r o p e r t y 
A c t makes some p r o v i s i o n f o r t h e s h a r i n g o f t h e d e b t s and l i a b i l i t i e s 

3 6 

o f a spouse . In p r o v i n c e s where no s p e c i a l p r o v i s i o n i s made i n t h i s 

r e g a r d , t h e c o u r t s have t r e a t e d t h e m a t t e r on an i n d i v i d u a l b a s i s . A 

major s o u r c e o f c o n f u s i o n has p r o v e n t o be the f a c t t h a t p r o v i n c e s 

have f a i l e d to b r i n g some a s p e c t s o f t h e law r e g a r d i n g i n s u r a n c e and 

p e n s i o n s i n t o l i n e w i t h the s y s t e m o f d e f e r r e d s h a r i n g i n t r o d u c e d by t h e 

new l e g i s l a t i o n . In some i n s t a n c e s t h i s has r e s u l t e d i n c o u r t s 

e x c l u d i n g such i t e m s from the d e f i n i t i o n o f d i v i s i b l e a s s e t s even 

though t h e y p a t e n t l y c o n s t i t u t e m a r i t a l p r o p e r t y o f some d e s c r i p t i o n . 

I t i s i r o n i c t h a t , a l t h o u g h t h e p a r t i e s t o e v e r y case must go 

t h r o u g h t h e e x h a u s t i n g and c o n f u s i n g p r o c e s s o f i d e n t i f y i n g and c l a s s i f y i n g 

p a r t i c u l a r i t e m s o f p r o p e r t y , e a c h p r o v i n c i a l s t a t u t e g i v e s i t s c o u r t s 

powers t o i n c l u d e i n a d i s t r i b u t i o n p r o p e r t y t h a t i s n o t p r i m a f a c i e 

s h a r e a b l e , o t t o o r d e r an u n e q u a l s h a r e o f a s s e t s i n c i r c u m s t a n c e s where 

i t w o u l d be j u s t and e q u i t a b l e . Some c o u r t s seem t o i g n o r e a l l l e g i s l a t i v e 
d e f i n i t i o n s and c l a s s i f i c a t i o n s and s i m p l y o r d e r such d i s t r i b u t i o n o f t h e 

t o t a l a s s e t s o f t h e s p o u s e s as a p p e a r s t o them t o be f a i r i n a l l t h e 
37 

c i r c u m s t a n c e s . In Hul1 v H u l l , f o r example, t h e M a n i t o b a c o u r t made 
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a b s o l u t e l y no a t t e m p t to c a t e g o r i z e a l o n g l i s t o f a s s e t s which ought 

c l e a r l y t o have been! c l a s s i f i e d as e i t h e r " c o m m e r c i a l a s s e t s " o r 

" f a m i l y a s s e t s " under the r e l e v a n t l e g i s l a t i o n . In o t h e r p r o v i n c e s t h e 

c o u r t s go t h r o u g h th e whole p r o c e s s o f c a t e g o r i z a t i o n o n l y t o d e c i d e t h a t 

an e q u a l d i v i s i o n o f t h e d i s t r i b u t a b l e a s s e t s a l o n e would n o t be j u s t 

and o t h e r n o n - d i v i s i b l e a s s e t s o ught t o be i n c l u d e d i n a d i s t r i b u t i o n . 

In t h e l i g h t of t h i s s i t u a t i o n i t may be q u e s t i o n e d what v a l u e , i f any, 

t h e s e c t i o n s d e a l i n g e l a b o r a t e l y , w i t h v a r i o u s c l a s s i f i c a t i o n s have. I t 

i s s u b m i t t e d , i n f a c t , t h a t t h e c l a s s i f i c a t i o n s e c t i o n s have p r o v e n t o 

be t i m e consuming and v a l u e l e s s . In p r a c t i c e t h e s t a t u t e s have o f t e n 

been i n t e r p r e t e d by t h e c o u r t s as e f f e c t i v e l y g i v i n g them a d i s c r e t i o n 

as t o how a l l t h e p r o p e r t y owned by t h e s p o u s e s s h o u l d be d i s t r i b u t e d . 

The o b v i o u s s o l u t i o n t o t h i s s t a t e o f a f f a i r s , t h e r e f o r e , i s t o 

i n t r o d u c e a d i s c r e t i o n a r y regime by s t a t u t e . Such a regime would n o t 

c o n t a i n any complex r u l e s r e g u l a t i n g t h e c l a s s i f i c a t i o n o f p r o p e r t y as 

s h a r e a b l e o r n o n - s h a r e a b l e and w o u l d l e a v e i t open t o t h e c o u r t s t o 

d e t e r m i n e what p r o p e r t y s h o u l d be s h a r e d i n o r d e r t o e n s u r e economic 

j u s t i c e f o r a l l members o f t h e f a m i l y , h a v i n g r e g a r d t o the needs o f 

t h e p a r t i c u l a r c a s e . F o r added c e r t a i n t y i t c o u l d be p r o v i d e d t h a t 

t h e r e s h o u l d be a p r i m a f a c i e p r e s u m p t i o n i n f a v o u r o f e q u a l e n t i t l e m e n t 

t o a s s e t s w i t h a d i s c r e t i o n t o v a r y t h i s p r e s u m p t i o n i n a p p r o p r i a t e 

c a s e s . The i n t r o d u c t i o n o f a d i s c r e t i o n a r y regime w o u l d n o t n e c e s s a r i l y 

.reduce l i t i g a t i o n i n . t h i s a r e a . I t would, however, have the a d v a n t a g e 

o f making such l i t i g a t i o n l e s s c o n f u s i n g and l e s s s u b j e c t t o t h e v a g a r i e s 

o f t h e p o l i c i e s o f i n d i v i d u a l c o u r t s . 
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2. The F a m i l y Law Reform A c t , R.S.O. 1980, c.152. 
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13. The M a t r i m o n i a l P r o p e r t y A c t , S.A. 1978, c.22. 

14. (1981), 27 A.R. 341 (Q.B.). 

15. F o r example, see B a i n s v B a i n s , ( 1 9 8 1 ) , 17 R. F . L . '( 2 d) 193 (Sask. Q.B.) ; 
Mazurenko v Mazurenko, (19 8 1 ) , 23 R.F.L.(2d) 113; A l t a . L.R.(2d) 357; 
30 A.R. 41 ( C . A . ) . 

16. F o r a c o n t r a r y view t o t h a t t a k e n i n B a i n s , above, see T h a t c h e r v 
T h a t c h e r , (1981)., 20 R.F.L. (2d) 257 (Sask. Q.B.). 

17. S a s k a t c h e w a n , B r i t i s h C o l u m b i a and A l b e r t a , s u p r a , a t n.12, 1 and 13 
r e s p e c t i v e l y . 

. F o r example, A r c h i b a l d v A r c h i b a l d , ( 1 9 8 2 ) , 48 N.S.R.(2d) 361; 92 
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A . P . R . 3 6 1 ( S . C ) . 

19. As i.n Hie r l i n y v H i e r l i h y , (1982)., -vv: N f .1 d>X, &P ; E . I . R.. 1; 91 A.P.R.1 
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20. The M a r i t a l P r o p e r t y A c t , c.M-1.1 o f 1980 (N.B.). 

2 1 . S u p r a , n . 1 7 , s . 2 1 . 

22. F o r example, see W i l l i a m s v. W i l l i a m s , (.1982) , 26 R.F.L. (2d) 325 
(B.C.C.A.). 

23. F o r example, Re Young v Young, (1981) , 32 O.R. (2d) 19 ( C A . ) . 
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26. Bregman v Bregman, ( 1 9 7 8 ) , 21 O.R. (2d) 722 ( H . C ) . 
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29. R . S . C 1970, c.V-4. 
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36. R.S.M. 1978, c.M45, s.10. 
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