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Abstract .

One of'the'most conténﬁious issues within the area of recent
matrimonial property-legislation in Canadian common law provinces
concerné'what part éfva'spouse‘s property is prima facie distributable
between both'spouSes on marriage bréakdown. Each provincial statute
dealing with this issue contains its own definition of what is or is

C e s 1 L s o o C s
not a divisible asset™ .and in every province that definition has been

the subject of judicial scrutiny.

This study will assess and compare the definition of "divisible
asset"” employed by each province, particularly in regard to how that

definition has been interpreted by. the judiciary.

The thesis is prefaced by an introductidén, which briefly outlines

the purpose of the study.

Chapters 1 to 9 deal with the legislation of the individual

provinces.

The final section of the thesis contains the general observations

and recommendations of the writer.

The study is based on material available up to September 1982.
Efforts have been made to give the correct position in each province .
as of that date. Where possible, changes which occurred since the- :

writing of the first draft have been incorporated in thée text of

.
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the thesis. In other instances, ‘such .changes have been foothnoted,
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Footnotes to Abstract

1. This terminolbgy is used for convenience only in this part. The

terminology of the legislation is not uniform and will be referred
to where appropriate.
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Introduction’

In recent years rapid develppments have been made throughout
the common law provinces of éahédg in the field of matrimonial
property law. Each common law province has inttoduced legislation
in this area which radically changed the pre-existing system adopted
under the common law; The major reason for the new legislation was
that common law and equitable.principles had proven inadequate to
compensate the homemaker for her role ip buildiqg up‘family or
matrimonial assets during the course of the mérriage. Under the
separate property régime in existence befqre the introduction of
reform, each spouse retained ownership ofiproperty he or she had
acquired before marriage. Property obtained during the course of
the marriage usually remained the posséssion of the spouse who had
acquired it by purchase from his or her earnings or édavings, by
inheritance or by gift. While equitable doctrines had some bearing
on the question, particularly in regard to £he‘concept of trust,
the intervention of equity was often not thought enough to prevent
unfairness in many instancesl. The publicity attached to decisions

2 . ] .
such as Murdoch v Murdoch centred public attention on the plight of

the homemaker who might find herself in the situation that, after

many years of marriage, she had no legal entitlement to matrimonial
property which had been built up over the years through the'joint

efforts of both spouses.

The aim of the new legislation was to effect a more equitable



distribution of matrimonial property than would have been achieved

at common law. In most provinces the legislation attempted to

effect this goal by the introduction of a system of deferred sharing
coupled with judicial discretion. Such a system involves the retention
of.séparate property while the marriage remains ongoing. Once the

marriage has broken down, each spouse is prima facie entitled to

one-half of certain specified property. Where an equal division of
such assets would be unfair, the court in its discretion may'vary
the division or order a distribution of property that is not

specified as prima facie divisible. Central to the whole scheme of

the new Acts is thé gquestion of what property is to be subject to
their regime. Each provincial statute contains its own definition

of what assets are prima facle deemed to be divisible. In some

statutes the term is defined so broadly as to appear at first
instance to encompass almost all the property of the spouses.
Other provinces draw a distinction between assets in which 'spouses

are prima facie entitled to share and "business assets", the latter

not generally being available for distribution.

The purpose of this thesis is to examine each common law

provincé's definition of what property is prima facie distributable.

and to examine how the definition of such has been interpreted by

the courts. The legislation of each of the nine provinces has been
discussed to this end. Comparisons between the definitions of the
different statutes and judicial interpretation thereof have been
drawn where appropriate. As the matrimonial home is generally treated
specifically in each provincial statute, it has been discussed

separately at the conclusion of each chapter. Certain matters such



as extra-provincial jurisdiction and the question of taxation are
not dealt with in the thesis. While they have important implications
for family property law, they were felt to be outside the scope of

this study.

In the final chapter general conclusions are drawn as to
the effectiveness of the legislation in its existing form and
suggestions offered as to how the legislation may be improved.
The question of what property 1is to be included in a distribution
of matrimonial assets is a question of policy which must ultimately
be decided individually by each of the provinces. By having regard
to the approaches of other prévinceé, however, ways may be discovered
to correct confusion which has evolved as a result of the interpretation

of existing definitions.



Footnotes to Introduction

For a more detailed examination of the property regime that
applied before provincial legislative reform, see Bromley,
Family Law, 5th ed. (1976); Cullity, "Property Rights During the
‘Subsistence of Marriage", in Mendes da Costa, ed. Studies in
Canadian Family Law, (1972), wvol. 1, p.l179; and Dicey, Law and
Opinion, 2nd. ed. (1919), pp.371-398. :

[19757 1 s.c.Rr. 423.



Chapter 1- - Alberta

The first tentative steps towards matrimonial law reform
were taken by the Alberta Legislature in 1977. In that year, following
the publication of a report of the Institute of Law Research and Reforml,
two bills were introduced in the third session of the 18th legislature.

The bills, entitled respectively "The Matrimonial Property Act"

and "The Matrimonial Home Possession Act", were given second reading

and then allowed to die on the orxder paper. In May of 1978 the
Legislature passed the present Matrimonial Property Actz. The Act
was assented to on May 16, 1978, and came into force on January 1,

1979.

The Matrimonial Property Act of Alberta is divided into three

parts of which only Parts 1 and 2 are relevant to this discussion.
Part 1 deals with the distribution of matrimonial property upon the
application of one of the spouses. Part 2 is concerned with the

matrimonial home.

In embarking upon an examination of this enactment, it is
helpful to bear in mind the words of McClung J. in Kamuchik v
KamuchikBas to his view of the philosophy underlying the Act:

The Matrimonial Property Act was not designed to be, nor is
it, a vehicle to redistribute wealth. What it does represent
is the social necessity of recognising and protecting
pecuniary rights in matrimonial property emerging from
non-pecuniary contributions which had been gquestioned by

the former case law.




The Matrimonial Property Act

Under the Matrimonial Property Act it isiprovided that upon

marriage breakdown othér than termination by death a spouse may apply
.to the court for an order in respect of the disposition of almost all
the property owned by the spouses. The distribution of the property
is in general subject to a presumption of equal sharing, which
presumption may be varied at the discretion of a court having regard

4.
to a prescribed 1list of thirteen factors .

Property subject to the Act

Given.the title of the Alberta statute it is perhaps suprising
that the Act gives no comprehensive definition of the term "matrimonial
property". The closest tﬁe Act comes to é definition is in the |
wording of s.7(1), which provides that the court is empowered to
"maké>a dist£ibution between the.spouses of all the propertf owned
by both spouses or by each of them". The legislation thus clearly
eschewed any attempt to segregate "family assets" from "non-family
assets”. What is important is not the ty¥ype of asset nor the use of it
by one or both parties but the fact of ownership. The fact of ownership
brings the asset within s.7(l) irrespective of whether the asset is
owned jointly, or in common, or by one of the parties 6nly, or jointly
or in common with a third party. Presumably also, property in which
one spouse has a beneficial interest would be regarded as falling
within s.7(1). Where property is held by a spouse but is held in
trust for a third party, that property will not be included in a

distribution under the Act. This was affirmed in Dochuk v Dochuks,




where real property purchased by the wife for her father and registered
in her name becausé of his mental disability, was held to be benefically

owned by the father and exempﬁ from distribﬁtion.

Thé major advantage of the Alberta approach to a definition of
divisible assets is the absence of any necessity to define the way in
which property is held. The definition, however, is not free of
complexities. SomeAdifficulties have arisen from the fact that qot all
matrimonial property is subject to distribution in gquite the same way.
Subsequent subséctions.of s.7 isblatg'three‘Categories of property:

(a) property not exempt in itself but in respect oﬁ which a money value
is exempt from sharing6;

(b) gains and acgquisitions which are shareable but without any
presumption of equality7; and

(c) property which is shareable equally in the discretion of the court8.

In making distributions under s.7(3) or (4) the court must have-

regard to the criteria itemized in s.8.

A.Exempt property - s.7(2)

Section 7{(2) of the Matrimonial Property Act provides as follows:
7(2) If the property is

(a) property acqguired by a spouse by gift from a third party,
(b) property acquired by a spouse by inheritance,

(c) property acquired by a spouse before the marriage,

(d) an award or settlement of damages in tort in favour of a
spouse, unless the award or settlement is compensation for a
loss to both spouses, or

(e) the proceeds of an insurance policy that is not insurance
in respect of property, unless the proceeds are compensation
for a loss to both spouses, ’



the market value of that property
(f) at the time of the marriage, or
{(g) on the date on which the property was acquired by the

spouse,

whichever is later, is exempted from a distribution under this
section.

This subséction seeks to exempt from a distfibution the market
value as of the date of acquisition of specified items of property
owned by one spouse to which the other spouse has not contributed
during marriage; Gifts from third parties, inheritances, property
brought into the marriage, toft recoveries of a personal nature, and
insurance proceeds which are not in respect of property and do not
compensate fof a loss to both spouses are accordingly excluded frdm
the Act's provisions inAsome respect. The section, however, has not

been found as simple to operate as its provisions might suggest.

"One difficulty with this subsection is that it seems to ignore
the possibility that equitable interests may be acquired in property
prior to the acquisition of legal title to such property by gift or
inheritance. An example of such a situation would be where married
persons expend money aﬂd labour on the maintainence and improvément
of property on the aséumption that it will eventually be conveyed to
them. If the property is then conveyed to one spouse only, s.7(2) will
favour that spouse with an exemption of the market value of the property
when it was acquired to the exclusion of the other spouse. Such a

. . . . 5 9
situation appears to have arisen in Mazurenko v Mazurenko . In that

case, a husband and wife had lived and worked on a farm belonging to the
husband's parents. The majority of the properties comprising the farm

were eventually transferred to the husband alone, although one



quarter—section'which had been specifically promised to both parties

in consideration of the wife returning to live witﬁ the husband after
separation for a number of yéérs was transferred to the spouses

jointly. The court found that the parties had contributed equélly to the
running of the farm. Nevértheless, the wife was held entitled to share.
under s.7(1l) only in that property which had been specifically

promised. The other two properties‘were gifts to the husband and thus
fell within s.7(2). Accordingly the market value of these properties

as of the date of their acquisition was: exempt from distribution. The

wife in this instance could probably have made an application under

the o0ld common law as interpreted in Petkus v Becker;oto the effect that
she was entitled to an equitable interest in the land. No such
application was made here, however. It is submitted that the necessity
of going outside the provisions of the Act in order to achievera fair

and just result reflects a serious want on the part of the enactment.

Mazurenko v Mazurenko also indicated that difficulty may be

encountered in determining whether a gift was intended by the donor

to be given to one or both spouses. In Mazurenko it was found on‘the
evidence that only one of the properties was intended as a gift to

both spouses and that the others were intended for the husband alone.
This decision was in part premised on the fact that one of the properties
had been transferred into the joint names of the parties. Where such
evidence is lacking the courts have shown themselves willing to look to

. 11
the intention of the donor. In Hudyma v Hudyma , for example, the

court accepted the testimony of the wife's mother that a 20,000 gift
to her daughter was intended for the daughter alone and was not a gift

to both spouses. Logically it would seem that if it can be shown
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that a gift or inheritance was conferred with the intention of benefitting
both spouses, then it should qualify as property beneficially owned

. . . 12
by each of them. This was the view taken in Swanson v Swanson v

in which a gift for the purpose of a down—paymént on the matrimonial

home was treated as a gift to both parties.

The exclusion in s.7(2) (¢) of property acquired by a spouse
before marriage méans that contributions made during a period of
cohabitation prior to:-the marriage 1ie outside the discretion

granted by the Act. In Karminiski v Karminiski;3, a further filaw

in the wording of the section came to light. In this case' it was the
husband who had brought an appliqation for distribution of matrimonial
property. The couple had cohabited for a periocd of eight years before
marriage in 1969, during which time the husﬁand transferred the matrimonial
home to the wife. In these circumstances the court held that theA
matrimonial home was exempt from distribution unde; s.7(2) (¢}, as

being property owned by the wife before marriage. The husband could

not rely on s.7(3) (d) of the Actl4as the property was not property
"acquired by a spouse by gift from the other spouse". The parties were

not married to each other at the time of the transfer.

Even where propexrty has been given by one spouse to the other
during the marriage, s.7(2) (c) may operate sb as to give double
compensation to the donor spouse. No specific cases in point have been
feported as yet, but an example will illustrate. If a husband gives
his wife an expensive item of jewellery whiéh he owned at the time of
the marriage, then under s.7(2) (c¢) he may claim an exemption in respect

of the market value of the property at the time of the marriage. The
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wife may be permitted to retain the jewellery but its value will have
been accredited to the husband. Further, he may be entitled to a share

in the market value of the property by virtue of s.7(3)(4).

B. Distributable property =~ s.7(3)

Section 7(2) exempts only the market value of specified property
as of the date of acquisition or marriage. The difference between the

value at that-date and its wvalue at @rial is dealt with, inter alia,

in s.7(3). Section 7(3) provides:

7(3) The Court shall, after taking the matters in s.8 into
consideration, distribute the following in such manner as it
considers just and equitable:

(a) the difference between the exempted value of property
described ' in subsection (2) - (in this subsection referred to
as the "original property") and the market value at the time
of trial of the original property or property acquired
(i} as a result of an exchange of the original property, or
(ii) from the proceeds, whether direct or indirect, of a
disposition of the original property;
(b) ‘property acquired by a spouse with income received during
the marriage from the original property or property acquired
in a manner described in ¢lause (a) (i) or (ii);
(c) property acquired by a spouse after a decree nisi of
divorce, a declaration of nullity of marriage or a judgment
of judicial separation is made in respect of the spouses;
(d) property acquired by a spouse by gift from the other spouse.

No presumption of equal sharing applies to property covered by
this subsection. Whether and in what proportion such property will be
distributed is a matter for the discretion of the court, having regard

to the criteria in s.8.

Sections 7(3) (a) and (b) embrace gains in, property substituted
for, or proceeds of disposition of exempt property. In order to fall

within this category it is necessary to be able to trace the increase
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or substituted property from the original property. The courts have
emphasised'in particular that when attempting to trace property
purchased with the proceeds of the original property, a direct
substitution of one for the other must be proven. Thus in Baker v
Bakerlsthe husband had financed the purchase of certéin lands by
mortgaging some exempt property and claimed that the new properties
ought also to be regarded as exempt. Purvis J. rejected this contention
and held that mortgaging the original property in order to purchase
further properties did not constitute a "disposition" within the meaning
of the legislation so as to .make those further properties exempt. He
felt that the language of s.7(3) (a) (ii) indicated thatythe legislature
intended to allow the substitution of newly acquired property when
there was a direct exchange or when the original property was sold and
the proceeds used to buy new property. Mortgaging did not come within

this definition.

While property dealt with in ss.7(3) (a) and (b) is not subject
to a presumption of eqgnal sharing, s.7 seems framed in such a way as
to suggest that the non-owning spouse ought generally to be entitled to
share in some part of the increment in such property. In Mazurenko v
Mazurenkol6, the Court of Appeal indicated that thé contrary might be

the case. The lapproach~of the Court can best be summarised in the

17
words of Stephenson J.A.:

...Section 7(3) envisages a tracing of exempted property.

The traced property is to be distributed in a just and equitable
manner, but there is no presumption. The factors which are to

be considered are the same, namely those contained in s.8. It
seems to me that a relevant factor or circumstance in looking

at the kind of property, looking at s.8(m), is the circumstance
under which it is acquired....I am of the wview that in

looking at -the increment or proceeds we must ask ourselves
whether ‘or not the ‘exempt property was brought into. the
matrimonial regime; did it come in to be used for the mutual
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benefit and account? (emphasis added).

In applying thig test, which the.court considered particularly
appropriate for farm property, the increment on a portion of farm
propefty given to the husband was excluded as it had not been "brought
into the matrimonial regime". in respect of cergain of that property,
however, the crucial factor was‘regarded as being that the property had
been given to the husband after the separation of the spouses, one
of the factors a court is expressly-di?ectéd to take into account under

s.8(f) when making a distribution under the Act.

The Court‘of Appeal gave no indication in this case as to what
might constitute "mutual benefit and account" within its definition,
thus leaving scoée for uncertainty. Would it be enough that the property
was manageq sepérately by one spouse, even though the money from the
property was‘shared? What of property which was used solely by one spouse
as a hobby; or was used 5y the husband and children of the mafriage,

but not by the wife?

Perhaps the biggest criticism which can be levelled against the
Court of Appeal test is the fact that such a test is nowhere mentioned
in the scheme of the Act. Section 7(3) gives the court a free hand to
consider the factors in s.8 without being bound by any presumption. it
does not seek to impose any critéria by which increments should be
distributed. In effect, the Court of Appeal has decided that the s.7(3)
category can only be dealt with adeéuateiy by the introduction of some
pasis (the user test) on which increments of exempt property will be

distributed. In the vast majority of cases, increments will result
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from the effect of inflation on exempt property. The question thus arises
as to whether such gains should be distributed at all and if so,
whether they should be distributed on a different basis from general

property as distributed under s.7(4).

The guestion of whether inflationary gains should be distributed

was discussed by Forsyth J. in Hassell v Hassell18 prior to the

Mazurenko decision. In this case increments due to inflation were
distributed, but on an unequal basis. In deciding the issue Forsyth J.
referred to the philosophy behind similar legislation in the United
, . : 9
States as interpreted by a Canadian commentatorl . He adopted the
. 20
following passage:
Accordingly, the American jurisprudence would, on the whole,
appear to establish that where property is exempt from
distribution any increase in value due entirely to the nature
of the property in circumstances not requiring the contributions
of the parties should also remain exempt. Where, however, the
increase in value or the profit resulting from the property are
due in part to the efforts of the family unit, it is not
unreasonable that the increase in value directly attributable

to the family efforts be counted among the benefits available
for distribution in the event of marriage breakdown.

In this instance the husband had used the exempt property (a
house) as part of his residential property after he married inasmuch
as he allowed his mother to reside there and charged only a minimal rent.
'The court found that the husband's desire to minimize debt load and
pay off all debts outstanding resulted in a very spartanilife for his
wife and children during the course of the marriage, as revenue which
might otherwise have come into the household by way of realization
of appropriate rentals on the property was sacrificed in.favour of
cheap accomodaéion for the mother. It was in these circumstances that

the wife was held entitled to share in inflationary gains in the exempt
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property.

In discussing the share to which the wife was entitled under

21
s.7(3), Forsyth J. noted:

The statute in my opinion contemplates, in circumstances of
this nature, arbitrary decisions being made. I say "arbitrary"
not in the sense of without justification or reason, but
"arbitrary" on the basis that no precise calculation or
determination of what is appropriate e¢an necessarily be made.
It is clearly a matter of judgment. -

Forsyth J.'s decision seems to have anticipated the judgment
of the Court of Appeal in Mazurenko and it appears likely that the

"user test" will be applied in future cases dealing with s.7(3). The

test was expressly approved in Millhaem v Millhaem 22. St;étton J.
found that the exempt property giviﬁg rise to the incrémental property
claimed gnder s.7(3) in this instance had clearly been brought into the
matrimonial regime. It was used for the ;anch operations .for the

mutual benefit and advantage of both parties to £he same extent as the
other lands comprising the integrated ranch unit. It remains to be seen
what limits the couft will set to the test in future cases and how far

the concept of "mutual benefit and account"” will be extended.

C. Divisible property - s.7%4)

Section 7(4) covers property defined in subsection (1) .and- not
dealt with in subsections (2) or (3). The section provides:

7(4) If the property being distributed is property acquired

by a spouse during the marriage and is not property referred to
in subsections (2) and (3), the Court shall distribute the
property equally between the spouses unless it appears to the
Court that it would not be just and equitable to do so, taking
into consideration the matters in. s.8. '
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This subsection is framed in simple terms and has not presented
the courts with many difficulties in its application. An exception to

23
this is the case of pensions. In Goetjen v Goetjen , Dixon J. refused

to include in a distribution a pension owned by the husband which was

24
not yet payable. He noted:

The defendant will be entitled to a pension of $833 per month

on retirement from the Calgary police force. No present
calculations were made with respect to same; the defendant has
remarried and will be required to continue to make such payments
as are due under the decree nisi as varied, and under the
circumstances I am treating the expectation of pension moneys
only as additional information in terms of reaching a decision
on financial matters generally.

The only reported decision since this case in which a pension

. 25
has been mentioned appears to be Lucas v Lucas . In this case

Sinclair C.J.Q.B. clearly seemed to regard thé husband's future

pension rights as an item of divisible property, as he specifically
rejected a contention by the husband that the pension was a gift from
the hﬁsband's mother and therefore was exempt under s.7(2). The reported
judgment, howevex, gives novindication as to how the pension was
ultimately divided, as no reference to the pension is reported in

Sinclair C.J.Q.B.'s conclusions.

It is unclear whether Dixon J.'s decision on pensions will be
followed in futukre cases. He gave no legal reason for his decision
not to include the pension in a distribution. The definition of
property contained in s.7 certainly seems wide enough to include such
an asset. If it were thought unfair to include it in a distribution
the court could exercise its discretion under s.8 in order to vest it

solely in the owner.
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Valuation

Valuation under the Act is important in two respects. First, the
exemption in s.7(2) covers only the market value of property at the date
of marriage or the date of acquisition, whichever is the later. This
same valuation is necessary to de;ermine the extent of property subject
to unequal sharing under ss.7(3) (a) and (b), that is, the difference
between the earlier valuation of the original (exempted) property and
its value at the time of trial. Practical limitations will obviously
atéend the acquisition of back-dated values. In practice the courts
have to rely on the expert witnesses of one side or the other for this

information.

The second area in %ﬁich the issue of valuation arises involves
the guestion as to the time for valuation of property caught by the
remaining paragraphs of s.7(3) and/or property encompassed by s.7(4).
The obvious alternatives are the date ofltrial or the date of
separation. The first would appear to be the more logical choice since
it is at the date of trial that the values are easiest to assess.
Indeed s.8(f), which lists as one of the matters to be considered in a
distribution the gqguestion of whether properfy was acquired when the
spouses were living separate and apart, supports this interpretation.

26
In Groenweg v Groenweg , however, Quigley J. valued the property as &f

the date of separation, being of-opinion that there was nothing in

the Act which made it obligatory to value assets at any particular date
and that complete discretion was left with the court in this regard.

This interp?etation has been criticized by Professor McLeod as introducing

unnecessary uncédrtainty into the division of marital assets by means



-18-

of the valuation date27. He points out that a loose interpretation of
the valuation date could lead to more litigation as it would discourage
parties from dividing assets when that division turns on the valuation
of the divisible assets. In contrast to Groenwég, subsequent cases

have invariably chosen the date of trial as the date of valuation. In

28
Mazurenko v Mazurenko , Stephenson J.A. expressed as a general
principle that valuation should be assessed at trial, although he
emphasised that his statement was not conclusive on this .point. In

29 .
Goetjen v Goetjen , Dixon J. also chose the date of trial as the date

of valuation, regarding Mazurenko as express authérity for this choice:
It is clear from the judgment of Stephenson J.A. in Mazurenko v
Mazurenko.... that the time for valuation of the property

should be that of the date of trial and not the time of
separation.

In the light of these decisions, the decision<as to valuation

in Groenweg v Groenweg loses much of its impact. The facts of the case,

indeed, probably influenced the decision to a large extent. Quigley J.
was satisfied that there had been no economic co-operation between the
spouses since the date of separation and that no pre-separation
activity substantially affected the value subsequent to separation. It
was in this light that he ordered an equal distribution of all assets
valued as of the date of separation. Even in these circumstances, it
seems that the approaéh of the Alberta Court of Appeal would have been

to value the property as of the date of trial. In Stewart v Stewart3

it was suggested that the proper course in such a case would be to value
the marital property as of the date of tfial and then award an unequal
division of the property. It seems, accordingly, that the date of
valuation in Alberta decisions will be that of the date of trial in

most, if not all, circumstances.
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Post-separation assets

Section 7(l)vgives the court power to "make aldistribution
between the spouses of all‘the property owned by both sbouses and
by each of them". Theoretica;ly, therefore, property . obtained by
either spouse after sepafation wili be subject to distribution
under the Act unless that property falls within éne of the éxemptidns
mentioned in's.7(2)L In practice, however, it is unlikely that.a
court would order an equal distribution of éuch property, at least

where the non-owning spouse has made no contribution to the acquisition.

Two different.types of'property may fall under this head:
(a) Increases in the value of existing marital property after the
spouses have separated;

(b) New property acguired since separation.

(a) Increased value of pre-separation assets

It has already been noted that the courts in general will

choose the date of trial as the date at which assets ought to be

valued. In Mazurenko v'Mazurenko32, Stephenson J.A. suggested that

a non-owning spouse should share equally with the owning spouse

in any 1increase in the value of property between the time of separation
and the time of t;ial'where that inérease was due largely or solely

to inflation. Where the increase was due to the @ﬁforts of one spouse
only, however, he recognised that a departure from the usual equal

33

division of property might be appropriate. He explained:

The Court must, in my view, look at the relevant facts under
s.8 and then ask itself if it would be unjust or inequitable
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to divide the property equally. That conclusion would not

be lightly reached. There must be some real imbalance in the
contribution having regard to what was expected of each or
attributable to the other factors in s.8. In .establishing the
presumption I take the legislature to have decided that in
ordinary cases equality is the rule. N

This reasoning implies that the onus will be on the party
asserting that there should be an unequal division to prove that an
equal distribution would be unfair. What precise degree of proof is

; . : . 34 .
required is not certain. In Stewart v Stewart "the husband proved that

from 1978 ( the date of sevaration of the spouses ) to September 1981
( the date of trial ), he alone had contributed to a 50% increase in
the net worth of a family business. In the circumstances the Court of
Appeal affirmed the decision of the trial judge who had ordered an
unequal division of the business assets. The husband's contribution in
Stewart was particularly obvious. It is probable that it is this type
of strong evidence that will be reguired by the courts before they
will be prepared to make an unegual diétribution of post-separation

1

increases in wvalue under s.7(4).

(b) New property

New property acquired after separation will not necessarily be
distributed equally between the spouses at trial. Where the property
has been acquired after a decree nisi of divorce, a declaration of
nullity of marriage or a judgment of judicial separation, the court,
after taking the matters in s.8 into consideration, can distribute

. . . . . 35 .
such property in a manner it considers just and equitable . There 1is
no presumption of equal sharing in such a case. The division to be

made is in the discretion of the court. Where property is acquired
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after separation but before a decree nisi etc. has been obtained, the
property is shareable under s.7(4), to which a presumption .of equal
sharing applies36. Even in this instance, the court is entitled to make
an unequal distribution. Section 8(f) specifically mentions that the
court should have regard to "whether the property was acquired when

the spouses were liQing separate and apart" in making a distribution
under the Act.There appear to have been no reported instances to date
in which the issue of post-separation property has arisen for discussion.
It seems likely, however, that where post-separation property has

been acquired solely through the efforts of one spoﬁse, with moneys
acqguired since separation, a court would not include that property in

a distribution under the Act. Where the pro?érty had been acquired
through the use of pre-separation marital assets, the situation would
be different. Section 8(c) mentions as another factor to be taken into
consideration in a distribution, "thé contribution, whether financial
or in some other form, made directly or @ndirectly by or on behalf of

a spouse  to tﬁe acquisition, conservation or improvement of property".
If post-separation assets were acquired through the use of pre-separation
marital property, it is submitted that s.8(c¢c) would have a bearing on
the question of their distribution. In these circumstances there would
be no necessity to trace the marital property into the new assets. The
fact of direct or indirect contribution to the new acgquisitions would

be sufficient to establish a prima facie right to a share in them.

The provisions of s.8(c) afford protection to—a non-owning
spouse in the event that pre-separation assets are disposed of by the
owner-spouse after separation but prior to trial and new assets

acquired in their stead. What of the situation where pre-separation
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property has been'soLa after separation and the proceeds Eﬁgapiéfzﬁhe
trial date? It seems that in such a case the non-owning spouse would
have the option of relying on s.8(1l), the fact that a spouse has
dissipated property toTthgidetriment of the other spouse, in order té
claim an unequal division of the remaining assets. Alternatively,
application may be made under s.10 of the Act. This section allows
the court to include as part of the value of the marital property, or
even to recapture, property that has been given or transferred for
less than sufficient copsiderétion, with a view to defeating a claim
under the Act. It is apparent, however, that a court will not lightly
entertain a claim under this head and that all legal forms must be
complied with in this regard. Thus iﬂ Nay v 53137the Court of Appeal
set aside that part of the trial court judgment in which a sale to the
defendant husband's father was said to fall within s.10. The trial
judge, Egbert J., had held that the purchaser ought to have known that
the sale had been made with a view to defeating the wife's claim and
that, accordingly, the defendant's interest remained credited to him.
The Court of Appeal found, however, that Egbert J. had failed to give
the father the rights granted to him, as a defendant, under the Rules
of Court. The Rules of Court relating to a statément of claim applied
to a notice given to a donee or a traﬁsferee pursuant to s.10 of the

Matrimonial Property Act.

Onus of proof

One practical difficulty which has arisen in the interpretation

of the Matrimonial Property Act concerns the question of the onus of

proof. Under the classification described in s.7, each category appears
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to call-for a different onus of proof. The issue of the onus of préof

is not discussed in the Act. The categories, however, are phrased in

such a way as to 'suggest that:

(a) The owher spoﬁse bears the onus of proving that property is‘exempt
under s.7(2);

(b) The non-owner spouse .bears the onus of proving his or her entitlement
to property described in s.7(3);

(¢) The owner spouse bears the burden of proving fhét'én QQualfdiv;siqn
would be unjust and inequitéblegunder's.7(4), thereby rebutting the

presumption in favour of an egqual division of assets under this head.

The contrasting onusses of proof will obviously have a bearing
on‘how a court will apply the criteria listed in s.8 and so deciae in
what proportion the marital property should be divided. If the
assumptions made above are correct, then with respect to property
falling within subsection (3), the s.8 factors are to be used to
determine whét the distribution should be, whereas in respect to property

falling within subsection (4), the factors are to be used to rebut the

presumption of equal sharing.

Initial cases under the Act appear not to have given due

3
consideration to the different burdens of proof. In Haminuke v Haminuke 8

one of the earliest cases to be decided under the new legislation, the
total assets.of the defendant were described as being distributable
under s.7(3). The property, however, was expressly stated to have been
acquired by £he parties while they were living together. On this basis
the assets should have begn distributed under s.7(4), unless they could

be categorised as falling within the enumerated subsections of s.7(3).

14
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Having failed to classify the property correctly, the court could not
accordingly have determined whether the appropriate onusses of proof

had been satisified. By contrast, later cases have recognised the importance

40

. . 39 . /
of a correct categorization. Thus in Baker v Baker , Purvis J. noted:

The importance of classifying the propexrty for distribution
under s.7(3) or (4) is that under s.7(4) there is a discretion
to divide equally with the burden of proof on the party who
seeks an unequal distribution.

Sharing of debts

A guestion which has yet to be touched upon by the courts is
whether the net losses of a spouse are shareable at trial. This issue
is relevant both under s.7(4), in relation to a spouse's overall debt
situation, and under s.7(3), in relation to the decreasing value os a

piece of exempt property.

It is not evident from the provisions of the Matrimonial

Property Act whether s.7(4) would include the sharing of the debts of

a spouse whose total asset position is a negative one at the time of
distribution. The word "property" normally suggests a "credit" as
opposed to a "debit" financial status, so that while a spouse would

be entitled to share in debts owed to his or her spouse, he or she

would not normally expect to bear a share of that partner's obligations
to others. It is arguable that, as the legislation made no specific
provision for the sharing of the debts and liabilities of a spouse, such
debts should not be included in assessing the asset situation of each
spouse at the time of trial. In practice the question is likely to be

of academic interest only, for the courts could, if necessary, order

an unequal distribution of the remaining marital assets under s.S8 in
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order to compensate the debtor spouse.

Section 7(3), at first sight, seems to countenance some sharing
of losses. The section describes the difference between the'value of
an exemption attributed to a pieée of property under s.7(2) and the
market value of the same propert&, or of property substituted for it,
either in exchange or acquired with the proceeds of its disposition, at
the time of the trial. It is obvious that during a period of .declining
market values, this difference could constitute a loss.

No case has yet been reported in which an éwner spouse has
alleged that the non-owning spouse ought to share in a loss under s.7(3) (a)
It seems extremely unlikely that a court wopld grant such an ordef,
particularly since the non-owner spouse would not be awarded‘a share in
the asset ifself by virtue of s.7(2). The situation may be different
where there.is évidence that the non-owning spouse is responsible for
the depreciation in some way. In this event it seems probable that the
onus under s.7(3) will move from the non-owner spouse to the owner
spouse,.to prove that the non-owner spouse ngﬁt to share in the
difference‘betweén the value of the exemption aﬁd the (depreciating)

market value of the same property at trial.

: 4
Section 9 - distributions under the Act L

Once the court has determined that a distribution is to be made
under s.7} it is given wide powers under s.9 in order to effect the
distribution and'apply the determined proportion to the actual assets

owned. These powers are broadly defined in s.9(2) as including an order
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to pay money or transfer property, an order to sell or divide the
proceeds from the sale of the property, or an order declaring that

a spouse has an interest in property. Early cases indicated a certain
reluctance on the part of the courts to exercise their powers in this

42
regard. In Marquardson v Marquardson , for example, there was an

obvious reluctance on the part of the court to interfere with an on-
going business and the court deliberately avoided taking action which

might have resulted in the business being wound up. Instead,” #.d. MacDonald

J. elected to allow relief to the wifefunaér~theiDiVorqé?A9£4;;»by
providing her with a lump sum and periodic maintenance. This decision
has been strongly criticized by Peter Lown44, particularly as there
-appears to have been an absence of any substantial evidence as to the
tax liability which might have been incurred by the husband if he were
forced to sell, a factor with which the court expressed itself much
concerned. In subsequent cases the courts have been mére willing to
order a salé’and division of specific assets. Nevertheless, the courts
are still loathe to order a division of an on-going economic unit where
it appears that this would constitute an undue burden on the owner spouse,
as where it would necessitate a sale of the business..The preferred
course in these circumstances seems to be, if possible, to allow the

owner spouse time to arrange finance while maintaining the economic

‘ 45
unit. This was the approach taken in Merglwv Mergl . In this case the
court declined to order a sale of the husband's farmland. Instead it
ordered that the wife be entitled to 80,000, plus interest, constituting
a charge on the land with time for the husband to arrange such a
L . _ 46 ' .
payment. Similarly in Fox v Fox ', another case concerning farm property,

where both parties wished that the farm be retained and that the defendant

husband remain on the farm, the husband was ordered to pay $60,000 to
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his wife. He was permitted to stay on the farm and retain the income
from it but was to hold the property as trustee for himself and his

’ 47
wife. In Hegel v Hegel the solution chosen by the court was to award

the wife the husband's interest in a section of farm property, subject

. 48 o '
to a crop share lease to him. In Earl v Earl a somewhat similar approach

was taken. In order to prevent the disruption of the farming operation,
the husband was permittéd to rétain the_majorify of the lands, subject
to a ten year mortgage in favour of the wife to secure $160,000 under
the judgment, and the lands transferred to the wife were ordered to be
leased to the husbandbfor an identical ten year term on the basis of the

terms of prevailing agricultural land leases in the area.

There appear to have been no reported decisions since Marquardson

in which other types of business concerns have been similarly dealt

with under s.9. Given the wide-ranging definition of "property" within

the Matrimonial Property Act, which in Komili v Komilifgwas held to
include the husband's unincorporated accountancy business and a‘computer
used therein, it is probable that the courts will eventually have to
"decide whether alternative sharing arrangements would be appropriate

for such business concerns. Having regard to their willingness to &+
devise such arrangements in cases concerning farm property, it 1is

likely that they will be equally prepared to make alternative

distributions in relation to business enterprises.

Some concern may perhaps be experienced by the courts when faced
with the distribution of business assets which are held by an incorporated
company. It is unclear as Yet whether the courts will be willing to

"1lift the corporate veil" in these circumstances and treat the assets
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of a company as belonging personally to the spouse who had control
of that company. The only reported case touching on this issue to date

) 50 . .
is Gabriel v Gabriel and Keith of ‘London Borough . In this instance

the wife had joined as co-defendant to her action a company in which
her husband owned 95 shares and she owned 5. The company had a total

of 100 shares and the husband and wife were the sole shareholders and
directors. After having had cited to it a number of authorities
commenting upon the nature of corporate personality, the court declared
that the issue it had to decide was whether or not it could deal with
the assets of the company, represented by the shares, or merely the
shares themselves. In other words, the court had to decide whether it
would pierce the corporate veil in connection with an application

under the Matrimonial Property Act. The court ultimatley decided that

it did not have this power, particularly as there had been no allegation
of an attempt to conceal, which is one of the few grounds on which the
courts will take such action in civil casesSl. In arriving at this
decision the court was muéh impressed by the fact that the wife, as
director and shareholder, would in fact have access to all the records
of the company and was therefore in a position to present evidence to
the court as to the assets of the company. With that information the
court could make direction as to what was the property of the parties,
namely the shares, and could, if it were equitable to do so, Qirect

either party to transfer any of the shares to the other.

It is uncertain what the position of a court would be if a spouse
was not, in fact, in a position to ascertain the assets of a company
or to evaluate the worth of corporate shares belonging to the other. In

such a case it is possible that the husband could be required to
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disclose the company's assets or that the court could make the company

a party'to the action. If there was any evidence of fraud or concealment
‘'of the corporate assets, the court would probably be willing to join

the company as cqjdeﬂendant under s.10.

It may be necessary for a courf to join the company as a co-
defendant in other circumstances. Thus even 1f the court decides fo
by-pass the company and simply order a transfer of shares, the co-
operation of the company would still be necessary in order to stamp
the requisite forms, register the transfervand issue tﬂe new share
certificate. It could be argued that the court would have.power to
direct the company in this regard under s.9(3) (f), which empowefs the

court to make any order which, in the opinion of the court, is necessary.
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The Matrimonial Home

The matrimonial home and household goods used in connection

with it are dealt with under Part II of the Matrimonial Property Act,

which confers a wide-ranging discretion on the court to order interim

and permanent possession of the properties.

Section 1l(c¢) of the Act defines "matrimonial home" as property:

(i) that is owned or leased by one or both of the spouses,
(ii) that is or has been occupled by the spouses as their
family home, and
(iii) that is
(A) a house, or part of a house, that is a self-contained
dwelling unit,
(B) part of business premises used as living accomodation,
(C) a mobile home,
(D) a residential unlt as defined in The Condominium
Properties Act , or
(E) a suite.

No cases have yet been reported in which the definition of
the matrimonial home has been discussed. One question as yet to be
determined is whether a matrimonial home can ever lose ité character
as such. The definition in s.l(c) describes a matrimonial home as one
"that is or has been occupied by the spouses as their family home". It
thus seemé that once a property has at any time been occupied as a
family residence, it remains a matrimonial home to the date of trial;
even if it has nqt actually been used as the family residence for

many years.

Another guestion as yet to be decided by the.courts is the length

of residence required to establish a properxty as the matrimonial home.
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For example, would a summer cottage occupied three months out of

every year gqualify under s.1(c¢c)? If not, how extended a residence is
required to render a house a matrimonial home? Is the intention of the
spouses relevant in this regard? Thése questions are all left

unanswered by the Act and have yet to be dealt with by the courts.

Household goods are defined at s.l(b) of the Act as.-personal
property:
(1) that is owned by one or both spouses, and
(ii) that was ordinarily used or enjoyed by one or both spouses
or one or more of the children residing in the matrimonial homne,

. for transportation, household, educational, recreational, social
oxr aesthetic purposes.

This is the sole area in which the "user test" 1is employed

by the Matrimonial Property Act. As with' the matrimonial home, the

definition of "household goods"™ has not yet arisen for discussion in
any of the reported decisions éf the Alberta courts. The definition is
framed broadly enough to include items such as heirlooms, works of
art, personal clothing or jewellery and property used in connection
with a hobby,‘items which unaer similar legislation in other provinces
are specifically exclpded from~distribution52. Whether the Alberta
courts will in practice exclude such property from orders made under

this part of the Act remains to be seen.
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Chapter 2 - British Columbia

. . o 1
The Family Relations Act™ ,,g passed by the Legislative Assembly

of British Columbia in 1978 .and became effective on March 31, 1979,
except for s.47, s.50 and a portion of s.61(1). Amendments to several
sections of the Act were passed by the Legislative Assembly in July
19792. These amendments and the previously unproclaimed sections of the

' 3
Act came into force on September 14, 19797.

Reforms in the o0ld system of separate pfoperty had been initiated
in British Columbia before the inception of the 1978 statute. In 1972,

‘ 4 . . .
5.8 of another Family Relations Act was proclaimed in force in

‘British Columbia. It provided:

8(1) Where the court makes an order for dissolution of
marriage or judicial separation or declaring a marriage to
be null and void .and it appeafrs that a spouse -i's entitled

to any property, it may, not moére than two years from the
date of the order, make any order that, in its opinion,
should be made to provide for the application of all or part
of the property, including settled property, for the benefit
of either or both spouses or the child of 'a spouse of the N
marriage. o ) '

(2) Where the court makes an order under subs. (1), it may

order that the property be sold and direct the disposition
of the proceeds.

In some of the early cases under this section, counsel submitted
that the provision was not intended to effect anybchanges in the
substantive law. The courts nevertheless proceeded as if s.8 did give
them the power to make considerable inroads into the existing
matrimonial regime of separate p;opérty. This expansive view of s.8

was endorsed in the British Columbia Court of Appeal decision in
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5
Deeleuw v Deeleuw .

Following on the implementation of s.8 of the 1972 Act, a Royal
Commiséibn under the chairmanship of Berger J. was appointed in
December 197; . That commission submitted its report on matrimonial
property in March 1975. The report rejected the retention of the
separate property approach and recommended the adoption of "full and
immediate community.of vproperty". The commission took the view that
such a community property approach béttef reflected the contempory

view of marriage. It did not reduce its recommendations to draft

legislation.

"The report of the Royal Commission probably served to stimulate

a desire to change the law governing matrimonial property. It could not

be said,.however, that the Family Relations Act off 1978 was based on

the recommendations of the Royal Commission. In fact the new legislation
has, if anything, restricted the powers which the courts had been
exercising under the s.8 provisions of the 1972 Act. Under the 1972 Act
a judge was given no legislative guidelines as to the property which
might be covered by the statute, nor was there indicaﬁed a list of
factors whiph‘a court could consider in the exercise of its discretion.
The new legislation deals with these matters, and more, in substantial

detail.

‘The Family Relations Act, 1978

Matrimonial property is the subject of Part 3 of the Family

Relations Act, which includes ss.43 to 55. The basic principle of
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Part 3 is that upon the breakdown of a marriage, evidenéed by certain
events specified in s.43 (separation agreement, order for dissolution

of marriage, order of nullity, declaratory judgment that the spouses
have no reasonable prospect of reconciliation), each spouse becomes
entitled to an unaivided one-half interest in the family assets as a
tenant in common. The term "family assets" is defined in ss$.45 and 46.
Section 48 makes provision for the signing of separation agreements

and s.b51, recognising that a division of assets under s.43 or a marriage
agreement may be unfair, permits the court to méke an uneqgual

apportionment.

The effect of the Family Relations Aét upon matrimonial property

law in British Columbia is that the doctrine of separate property is
retained until the occurzence:of one of the event's enumerated in 's.43.

After the occurrence .of one of the s.43 events, there is a community

I

on  resembles |

of property with respect to "family assets". The Iéqiél&

most closely the matrimopial reform legislation in Ontari§7in this
regard. From time to time, accordingly, parallels will be drawnbbetween
the two regimesiﬁo illustratq differences in substance or interprefation
apdﬂpossible future approcahes which may be taken by the British

Columbia courts.

Family Assets

Once an entitlement to share in family assets has arisen by
virtue of s.43, it is important to determine which property belonging

to the spouses falls into this class of assets. Sections 45 and 46 of

the Family Relations Act deal with this issue. They provide as follows:
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45(X) Subject to s.46, this section defines family assets
for the purposes of the Act.

(2) Property owned by one or both spouses and ordinarily
used by a spouse or a minor child of either spouse for a family
purpose is a family asset. '

(3) Without restricting the generality of subs. (2), the
definition of family assets includes
(a) where a corporation or trust owns property that
would be a family asset if owned by a spouse,
(i) a share in the corporation; or
(ii) an interest in the .trust
owned by the spouse;

(b) where property would be a family asset if owned by

a spouse, property’ ) ’
(i) over which a spouse has, either alone or with
another person, a power of appointment in favour of
himself; or ‘
(ii) disposed of by a spouse but over which the spouse
has, either alone or with another person, a power to
revoke the disposition or a power to use or dispose
of the property;

(c) money of a spouse in an account with a savings
institution where that account is ordinarily used for
a family purpose;

(d) a right of a spouse under an annuity or a pension,
home ownership or retirement savings plan; or

(e) a right, share or interest of a spouse in a venture
to which money or money's worth was, directly or indirectly,
contributed by or on behalf of the other spouse.

(4) The definition of family assets applies to marriages
entered into and property acquired before or after March 31,
1979. ' ‘

46 (1) Where property is owned by one spouse to the exclusion

of the other and.is used primarily for business purposes

and where the spouse who does not own the property made no

direct or indirect contribution to the acquisition of the
property by the other spouse or to the operation of the business,
the property 1s not a family asset.

(2) In s.45(3)(e) or subs.(l), an indirect contribution
includes savings through effective management of household
or child—rearing respbnsibilities by the spouse who holds no
interest in the property.

The definition of family assets may thus be divided into three
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categories:

(i) those assets which fall within the general definition;

kii) those assets specifically iqcluded by definition; and

(iii) business assets which, although generally excluded, may become
family assets thréugh a direct or indirect contributioﬁ by‘the other

spouse.

(i) General definition

The general fest as to whether an iﬁem of property is a family
asset is whether the property "is ordinarily used by a spouse or a
minor child of either spouse for a family purpose"g. The term
"ordinarily used" is not defined in the statute and this raises a
number of questions. Does the phrase mean that an objective test
should be applied in this regard? Does the section refer to how such
property would be ordinarily used by most families or does it require
an examination of how the family in guestion used such asseté? Logic
would dictate that the latter approach is the correct one. There appears
to be only one reported instance in British Columbia where this point

was specifically raised. In Elsom v ElsomagLocke J. had to classify,

among other items, a boat which was used by both spouses for a trip
lasting 7 to 10 days in each of four years of marriage, and otherwise

by the husband alone. In holding that the boat constituted a family

10
asset, he noted:

"If this family unit had stayed together and prospered, and the
young boy had grown up to ordinary course with two parenté,
considering the interest Elsom has and obviously will retain

in his English origin, interests and enterprises, I cannot but
think that this boat constituted part of what would be called
the ordinary lifestyle of a comparatively wealthy family... The
unit is now broken; but up to the time of separation I think
the boat was used as I have indicated, above, though less
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frequently than would have taken place in the future. I repeat

the boat was ordinarily used for a family purpose and is property
owned by one spouse and qualifies as a family asset within s.45(2)
of the Act.

What Locke J. seems to be saying here is that the frequency
with which an asset is used is not of primary iméortance. What 1is
important is that the particular asset, when used, should be mostly
used for'a family purpose rather than any other purpose. In reaching

his conclusion in this case, he quoted with approval the decision of

1.

Steinberg U.F.C.J. in the Ontario case of Taylor v Taylor ...ordinary

user must mean user 'in the course or the customary -mode of life of the

person concerned and should be contrasted with special or occasional or

casual user™ (emphasis added) .
Clearly special or occasional use would not be sufficient to

‘gonstitute ordinary user within the terms of the British Columbia

N .12 :
Act. Thus in Robertshaw v Robertshaw it was held that a single day

trip to a recreational property was not sufficient to render that
property a family asset. The court in this instance did not make any

specific reference t6 what denstifutes ~"ordinary wuse",.however. It
Jcenstltutes ~ orcinary us ¢ IOWE

is submitted that the definition in Taylor v Taylor may apptropriately

be applied in British Columbia.

An aspect of the definition which has caused far more difficulty
for the courts concerns what is meant by use "for a family.purpoée";
Wheras the Ontario legislation specifically delineates the family
purposes which render p£operty a family asset (shelter, tfansportation,
household, educational, recreational, social or aeSthetié)l3, the term

"family purpose" is not defined in the British Columbia legislation.
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No court has yet attempted to provide a comprehensive defiﬁition
of "family purpose” under the British Columbia Act. Such a reluctance
is understandable as it would be virtually impossible to predict all
the ?ossible combinations of situations which might arise in this regard.
In.such circumstances it might well be thought wiser to treat this
matter on a éase by case basis. Unfortunately, the courts have not
always been consistent in their interpretation of similar fact situations
when assessing whether or not.assets may be regarded as having been used

for the requisite purpose.

One of the instances in Which such inconsistency has been apparent
relates to property acquired for investment or insurance purposes. Can
such pro?erty be regarded as being used for a family purpose if it is
not actually "used" but ié merely regarded as an asset of‘potential

14 :
use? In Bateman v Bateman.' one of the assets in dispute was the husband's

1ife insurance pbliéﬁ.'i@;hgidiﬁ§f¥£a£ §hi;%Wééﬁﬁ§f aijmilyfasset,f
Catliff L.J.S.C. noted:15 "As there was no evidence that this life
insurance policy is "ordinarily used by a spouse for a family pﬁrpose"
(and I do not pretend to know'what such e&idenée miéht have beep), I
decline to hold that the husband's interest in such insurance policy
is a family asset". This case-seems to imply that actual user of an
aséet is reguired under s.45. In this respect it echoes the reasoning
of the Ontario cases dealing with pension plans. The courts in Ontario
have consistently held that such plans are not family assets because,
while a sbouSe would enjoy the security of knowing that such a pénsion

was there, it was not being "ordinarily used and enjoyed" for a family

purpose while it remained unpaidl6.
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A somewhat contrary position to that expressed in Bateman was *

taken in Sinclair v Sinclairl7. Here the husband had purchased a

condominium as a tax shelter and as an investment. Provenzaho L.J.S.C.

' . 18
held that the condominium was a family asset. He explained:

The tax shelter feature would reduce the respondent's current
income tax liability by permitting certain reductions related
to the condominium from his income. I would see this as a
benefit to his family, as making more disposable income
available to them for living purposes. The investment aspect,
I surmise, would be theﬁhopé that the return on the money

put into the condominium by the respondent would be greatly
enhanced in resale. In this way, I assume, the respondent
sought to increase his estate for the security of himself

and his family in the future years. It might therefore be
argued for these reasons that the interest in the condominium
is a family asset by reason of s.45(2), because it is property
owned by the respondent and ordinarily used by him for a
family purpose.

This decision appears totally at odds with the decisionh in

Bateman v Bateman, and no further cases have been reported in which

~this issue has been discussed. It is interesting to note, however,

. . . .19 . ' '
that in Danish v Danish Toy J., without further comment, declared an

insurance policy belonging to the husband to be a family asset, despite
the fact that the policy was not due to fall to the benefigiary for
another eleven years. There was no ipdication in the reported

decision as to how exactly this policy was used (for exampie, whether
it was used as security for a loan which was in turn used for family
purposes) , but it appears to have been similar in nature to the 1life

insurance policy at issue in Bateman v Bateman.

A second issue which has given rise to some dispute in this area
is whether expensive jewellery and furs can qualify as family assets.
, L . . . T L .20,
The first reported case dealing with ‘this topic was Jarvis v Jarvis? .. One

of the assets in dispute here was an expensive fur jacket bought by the
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husband for the wife to wear at the annual dinner dance being given

by thelhusband's employérs. Verchere J. remarked that:21 "In the light

of the spouses' childless life together", such a use seemed a "legitimate
family purpose". It is not clear what relevance the couple's childleégness
had in this regard, or what différence the presence of a child would

have had on the'issué. Nor was it made clear whether an expensive fur
jacket, bought for a specific occasion, was to be regarded differently
from a similar jacket bought simply as a gift, or whetﬂer the value of

the jacket of itself meant that it ought to be regarded as a family

asset.

22 :
In_Peskett v Peskett the court seemed to assume the latter

position. In discﬁssing the status of an expensive ring owned by the
wife, MacDonald L.J.S.C. commented:23 "I suppose this would ordinarily
be classed as a family asset". He did not go into the issue in any
depth, however, and ultimately held that the ring should vest solely

in the petitioner wife as it had been a gift from her grandmother.

A note of restraint against a blanket approach in this area was

94 .
sounded in Simpkins v Simpkins® . The wife in this case owned some

expensive jewellery and furs and counsel for the.husband urged that
they be considered family assets. Shepperd L.J.S.C. noted:25

There was no suggestion that these were acquired as family
investments or for use by any member of the family other than

the wife. Section 45 of the Family Relations Act .... defines
a family asset as "property ordinarily used... for a family
purpose". With respect, I fail to see how jewellery and furs

were used "fof¥ a”family purvose™ unless one argues that to
dress the wife in fine furs and expensive jewéllery is a family
purpose. I hold that these items are not family assets but
belong to the wife.
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In Basi V'Basi25a, a similar approach was taken by Tyrwhitt-Drake

L.J.S.C., who held that gold and other jewellery which came to the
wife, in accordance with the custom of India, at the time of the marriage
of the parties, was her separate property and not a family asset. The

jewellery and gold had been for her personal use.

Hauptman v Hauptman26, the latest reported decision in this area,

indicates a return to the Jarvis approach. Once again, the assets

in question consisted of expensive jewellery and furs. McLachlin L.J.S.C.

found that they were family assets because of the specific purpose for

. , 27

which they had been acquired:
The evidence discloses that they were bought in part for the
creation and maintenance of harmony in the family uhit. Another
reason was the importance, particularly to Dr. Hauptman, of
making a favourable impression on colleagues and friends: this
was a family which not only wished to live well, but to be

perceived as living well. These purposes were not personal
to Mrs. Hauptman; rather they were family purposes.

It is possible to reconcile these different authorities if one
accepts as a general rule that where jewellery or other items of
expensive apparel are purchased for purposgs of personal adornment
only, then they do not constitute family assets. if the assets are
purchased for some other reason.which can be regarded as being connected
with the whole family, then they do not constitute family assets. Even

@ithfsﬁch7a rulgFfthg'qﬁééﬁion of what constitutes a family purpose is
likely to cause some difficulty. For example, how does one distinguish
betwean the purpose indicated in Haubtmén and the situation where a
husband purchases an item of expensive jewellery for his wife's

birthday? Would the latter purchase be regarded as having been made

"for the creation and maintenance of harmony in the family unit"?
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It is interésting to note that in the corresponding Manitoba legislation,
items of personal apparel are specifiqally excluded from distribution?8.
It is submitted that such an approach should in general be adopted by

the British Columbia courts, with the provisd that where such an item
has been purchased as an investment it should fall within the definition

of family asset.

More complex than the foregoing issues, perhaps, is the question
of whether an asset which is used by only one member of the family, or
at least is not used by all, may nevertheless be a family asset. This
guestion is important in classifying assets purchased after separation
and also in the classification of assets used by only one member of

the family in the course of a hobby.

Unlike the Ontario legislation, which requires that property be
ordinarily used or enjoyed by "both spouses or one or more of their
children" for one of the family purposes enumerated in the Ontario

29
Act

, the British Columbia legislation requires only that the property
be used by "a spouse" for a family purpose. Despite the brodader terms

of reference, the courts in British Columbia have sometimes required

that proverty should be used for a purpose connected with the whole

family. The most obvious example of this may be seen in Robertshaw v

9
Robertshaw-(No.Z% a. Fawcus J. here held that a boat and recreational

property owned by the husband were not used for family purposes because
the wife, as opposed to the husband, had never used them during the
marriage. This factor should clearly not have been regarded as
definitive, given the wording of the statute. It is submitted that the

o R e g
definition employed in McLennan v McLennan presents a more accurate
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view of the approach which should have been taken. In this case the
. n . " 3 1 "
meaning of "family purpose" was expressed as: a purpose connected
with the whole family, not merely one or more individuals in it. While
property may actually be used by only one member of the family, the
purpose for its use must be related to the family group, which ceases
to exist in normal circumstances when the spouses separate". Despite
this broader interpretation, initial cases under the Act continued to
32
follow a narrow approach. In Beynon v Beynon » the court held that a
painting and some lithographs, which had been owned by the husband
prior to marriage, were not family assets despite the fact that they
were brought into the matrimonial home. It is not clear from the
reported judgment, however, whether it was the fact that the property
was owned prior to marriage or the fact that the prints were not
"appreciated" by the wife which was the determining factor. Fischer L.J.S.C.
. . . 33, . . .
contented himself with saying: Clearly, these items being objets
d'art are of value in the eye of the beholder and the original beholder

was the respondent". The same criticism can be levelled against

34
Stammler v Stammler + @ decision referred to by Fischer L.J.S.C. to

support his conclusion. In the latter case Taylor J., without discussion,
assumed that non-revenue producing, commercial RProperty acquired by

the husband before marriage was not a family asset. He did not make

clear whether he reached this conclusion because the property had been
acquired before marriage or because no revenue was available from the

property during marriage to be used for a family purpose.

Subsequent cases were more specific. In Mayuk v Mayuk358pencer
L.J.S.C. held that the husband's photographic equipment was not a family

36
asset. He explained: "On the evidence, it was used solely by the
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husband as a hobby and with the intention of preparing himself to
pursue photography as a business. This never happened". In Simpkins v
§322E33337a similar line was taken. With regard to the husband's
collection of swoxrds, Sheppard L.J.S.C. noted:38 "...the husband owns
some swords, tﬁe collection of which has been his personal hobby. There
is no suggestion that any other member of the family is interested in
this hobby. I hold that this collection is not a family asset". Neither
of these cases considered the argument that a hobby could, in itself,
be regarded as Qegng;éffamiiyipurpose, nor does the argument appear to
havé been ﬁade to the court. Yet if the purchase of a fur jacket in
Hauptman for the "creation ‘and maintenance of harmony in the family
unit" was regarded as a family purpose, it is submitted that a similar
argument could be made for hobbies. This argument was, in fact, accepted

, . 39 .
in Papineau v Pavpineau . In holding here that the husband's stamp

i 4
collection was a family asset, Esson J. reasoned as follows: °
In my view, the subject.matter of a hobby carried on during
marriage, even though it is the hobby of one spouse to the )
virtual exclusion of the other, should be considered a family

asset on the basis that the hobbies of each partner to the
marriage can fairly be regarded as a family purpose.

This case is the more compelling because the husband had been
collecting stamps since his youth and had accumulated the bulk of his
collection before marriage. There was evidence, however, that the‘wife

had assisted her husband somewhat by bringing home stamps from work,

S
>

though it“was evident that she had not contributed much to the collection
in terms of value. It could have been” argued, ‘therefore, that the hobby
was not solely the interest of the husband. McLachlin L.J.S.C. did not

| . | . - . o S R
see cause to make such a distinction in Hauptman v Hauptman , where he

expressly applied the reasoning in the Papineau case to hold that
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photographic equipment in the possession of the husband and used solely

by him as a hobby was a family asset.

Neither Hauptman nor Papineau referred to the earlier cases of

Mayuk v Mayuk and Simpkins v Simpkins. There thus exist two diametrically

opposed lines of authority on this question, each of equal standing.

v T . 42
The latest case on this topic appears to be Hollinger v HAallinger .

Cowan L.J.S.Cf here intimated that in considering whether a hobby
constituted a family aséet, each case must depend on its own facts. In
this case the husbandfs gun collection was held to be a family asset
because, althougﬁ_primarily the“concern of the husband, it was
dispiayed in a casé or cabinet in.the home,_and to that extent, was an
object of orﬁament in the family home and-thereby used for a family
purpose. This reasoning seems to indicate a return to the Mayuk and
Simpkins line of authority and shows once again the difficulty being

' 42
experienced by the courts in attempting to define "family.purpose" a.

A related iésﬁe is the qguestion of whether property acquired
after the spouses have separatéd_méy be classified as a family asset.
While the Ontario legislation requires that the use of a family asset
take place "while the spouses are residing together", 'there is no
similar reguirement in the Britiép Columbia legislation. Theoretically,

therefore, in British Columbia an. asset acquired after a couple have

separated bYﬁoné-s?bﬁSé‘aﬁdﬁg%ﬁqﬁ%yﬁtgét ?p@ué@fénd a mimnor- chixd &f
- - AR Hoaetgffige ™00 T g T e TR - :

either spouse for a family purpose could be classified as a family asset.

. . | ' . R o 4
This would explain the reasoning-in Bandiera v Bandiera 3, one of the

early cases on the ‘section, although the facts are not entirely in

point. The asset in dispute here was the matrimonial home.. This home
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had been occupied by the spouses and their only child during the course
of the marriage. After separation, however, and before the introduction

of the Family Relations Act, 1978, the wife, by signing a guit claim

deed, conveyed all her interest in the matrimonial home to her husband.
The house was thus not factually "new" property, although it probably

can be legally so regarded. Since the separation the husband, the couple's
child and anothef woman had been residing in the matrimonial home. When
the wife claimed.a share in the house the husband argued that the home

was not a family asset because at the time of the new Family Relations

Act coming into force it was being used for a family purpose by the new
family, consisting of the husband, child and another woman, of which the
wife was not a member. Hyde L.J.S.C. dealt with this argument as follows:

I am unable to agree with “{the husband's counsel's) reading
of s.45(2). In.my view, it is quite clear from the clear
wording of the section that if any of either (1) the husbangd,
(2) the wife, or (3) the minor child Sean is ordinarily

using the matrimonial home for a family purpose, i.e., a
residence, then it constitutes a family asset at the date of
the dissolution of the marriage if it is then owned by either
or both of the spouses, whatever may have been the state of
the title prior to the 3lst. March, 1979. This property was"'
being ordinarily used by the husband and the child as a
residence as.of the date of the divorce hearing and constitutes
a family asset at that date.

The difficulty with this approach, it is submitted, is that it

gives too broad an interpretation to the word "family". A more restricted

. . . . : 45
interpretation was applied by Catliff L.J.S.C. in McLennan v McLennan

As already noted, Catliff L.J.S.C. defined family purpose in this case
as "a purpose connected with the whole family, not merely one or more
individuals in it. While property may actually be used by only one

member of the family, the purpose for its use must be related to the

family group, which ceases to exist 'in normal circumstances when

spouses separate (emphasis added)". He quite properly went on to say

44
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that "it is possible that,‘notwithstanding separation, property may

be used for a purpose connected with both separated parts of the family,
for example, the post-separation purchasé of recreational property for
use by the whole family, though not necessarily at the same time". The
narrower interpretation of "family" certainly'appears more logical and
is, it is submitted, the better approach. There ié support for this

» . . . ' ' o - 46
interpretation in other cases. In Robertshaw v Robertshaw (No.2) the

courtvheld tha£ post-separation property was not a family asset. Fawcus
J. contented himself with holding that furniture acquired by the wife
after separation was not a family asset because it had been usea only
by her. while thisAreaséning is ambiguous, it is consistent with the
McLennan approach that once a family has separated, property acquired
by either spouse will not generally be regarded as a family asset
unless.it isvused by both parts of the original family for a family

4
purpose, Likewise in Boldick v Boldick 7, furniture purchased by the

husband and cars purchased by both spouses after separation were held
not be family assets without any express reason being given for this

conclusion. Once again, however, the McLennan reasoning would'apply.

in?B;itisHmCQluﬁbi§7ﬁpse by aiminorjchila}dfgeiﬁﬁer spouse is
sufficient to reﬁder property a family- -asset. Thi; may be contrasted
with the Ontario definition, which requires use by the spouses "or

one or more of their children". It would appear that.inABritisﬁ Coiumbia
use by a minor child from a previous marriage or relationship of one

of the spouses would be sufficient, notwithstahding that the child has
never been legally adopted by the other spouse. There have been no

reported cases on this issue as yet, however. '
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The cases on s.45(2) are clearly unsatisfactory. Not only is’
there doubt as to the precise meaning of the phrase "ordinarily used. ..
for a family purpose", there are also different lines of.authority
regarding its meaning in similar fact situations. Un£il some clarification
is received from the Court of Appeal or the legislature, it will be
impossible to predict in advance how a court will classify certain

assets even where previous cases have dealt with similar assets.

(ii) Property specifically included

The general definition of family assets in s.45(2) is followed
by s.45(3), which specifically includes five classes of property
within the definition of family assets. The first four of these classes

are discussed below.
(A) Shares in a corporation or an interest in a trust.

Section 45(3) (a) provides that where a corporation or trust
owns property that would be a family asset if owned by a spouse, a
share in the corporation or an interest in the trust owned by the spouse
is a family asset. The apparent legi&lative intention behigd this
provision is to prevent spouses from defeating the purpose of the
legislation by placing the ownership of property in the hands of a
co?poration or trust controlled by the spouse. A similar proﬁision
exists in the Ontario Act48. It is important to note that the asset in
question must be used for a family purpose in order to be caught by
this section. A mere ‘share or interest of a spouse in a corporation

or trust that ‘owns business assets will not automatically qualify. Thus
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in the Ontario case of Bregman v Bregman49the court held that a
painting which was owned_ﬁy the husband's corporation but displayed
in the family hdmé was a family asset. If the painting had not been
used by the family but had instéad been displayed in the hushand's

office, it would not have been so regarded.

In British Columbia, unlike Ontario, it is the share in the
corporation .or the interest in thé trust which becomes the family
asset, and not the asset itself. This raises an interesting question.
If only some of a corporatién'sjproperty is used for a family pur?osé
but the ﬁusband oﬁns all. the sharés in the cofporatién, do all the
shares become ﬁamily assets or oniy a percentage of them equal to the
vaiue of the "famiyyﬁ prope?ty? For example, a car valued at S2OTOOO,
ordinafily used er a family purpose,.is owned 5y a coxporation in
which the husbana owns- all 100 shares and the corporation has a net
worth of g200,000. Do all the shares become family assets or only
ten of them (thg propoitionate value)? The latter view is the more
logical. This view may be supported by pointing out that the legislation
uses £he words "a share" in a corporation rather than "all the shares".
Similarly, it refers £o "an interest" rather than'"EES interest" in a
trust. Even_if the courts did not adopt thi§ interpretation, however,
the owner of the share or interest could apply for judicial reapportionment
pursuant to s.51. There have been no reported décisions on this point

as yet and it is~unclear what line the courts will:choose to follow.
(By Propertonver which a spouse can exercise a power of appoihtment.

Under s.45(3) (b) (i), if a spouse has a power of appointment
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exercisable in favour of himself with respect to property which would
be a family asset under the general definition, such property is
. considered to be a family asset. Once again, the property must be used

for a family purpose in order to qualify under this head.
(Bg) Property conditionally disposed of by a spouse.

Where property would be a family asset if owned by a spouse but
the spouse has disposed of the property subject to a power to revoke the
disposition or a power to use or control the disposition of the
property, the property will be regarded as aAfamily asset in which the
other spouse is entitled to shareso. As with ss.45(3) (a) and (b) (i),

this provision has received no attention from the courts to date.
(C) Money in a savings institution account.

If an account in a savings institution is ordinarily used for
a family purpose, then by virtue of £.45(3) (c), it is deemed to be a

family asset.

. 51
In Bidniak v Bidniak "the court refused to classify as a family asset

money placed on.deposit by the husband out of his salary and $10,668. 36
from a joint savings account. This decision was reached notwithstanding
the fact that the Joint savings account was held to be a family aéset.

The reasoning behind the case seems to be that the money on deposit was
not "used". It thereforé did not comply with*the fequirement.of s.45(2)

that it be used for a family purpose.
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52
A joint savings account was also discussed in Russell v Russell P

where i1t was held to be a family asset. The name in which an account is
held and the signing authority for the account are .irrelevant, however.
The only prerequisite for such an account to be classified as a family
asset is that the account be with a savings institution and that it be
ordinarily used for a family purpose. It may be questioned, in fact,
whether it was necessary to include'sf45(3)(c) as a separate head at
all. It would appear that s.45(2) would in any event operate so as to

include money in an account which was used for a family purpose.

(D) Rights under annuities, pensions, home ownership or retirement

savings plans.

Section 45(d) includes as a<family asset a right of a spouse
under an annuity or pension, home ownership or retirement savings plan.
The section does not specify. that such pension. or plan must be used
for a family purpose. This fact was interpreted by the court in Murray Vv

53 . . L C
Murray as evidence that pensions were family assets by definition and

that no "use" had to be proven with regard to same. The reasoning was

expressed succintly by Catliff L.J.S.C. in Bateman v Bateman54, in

rejecting the husband's plea that such use must be proven:54a

I have difficulty conceiving how a retirement savings plan
could be used for a family purpose while it remains a savings
plan. Once cashed the proceeds may be so used, but then the
savings plan no longer exists. I point out that if the asset
described in subs. (3) (¢) were also subject to the general
words in subs. (2) there would be no need for their express
inclusion in subs. (3) (c).

This line has been followed in numerous subseqguent cases and

‘ - e g
is now firmly established. In Mayuk v Mayuk Spencer L.J.S.C. pointed
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out the logical conclusion of this approach. It hés a;ready been noted
thét in.general_the courts are reluctant to classify post-separation
property as family assets, as they will not norma}fly have been used for

a family purpose. In Mayuk the wife had acquired two pension plans since
separation out of her post-separation salary; Spencer L.J.S.C. noted
that:56 "(the) fact that.she has created both plans after the separation
and from wages earned since then does not éssist her since, strangely,
the wording of s.45(3) (d) makes no.refereﬁce to when the plan is created.
It is a family asset simply bécause it is there and because it is owned
by a spouse”. In the circumstances, however, he reapportioned the plans

pursuant to s.51 so that they vested entirely in the wife upon payment

by her to her husband of g1 each for his interest in each of them.

More will be said later on the complex issues of division and
valuation of pensions. For the moment it may be noted that pension plans
are not included within the scope of the Ontario legislation. Indeed

. . . . . 57
the Ontario Court of Appeal in St.Germain v St.Germain "has held that,

in general, pension plans do not constitute family assets.
(iii) Business assets and joint ventures.

Although these assets are dealt with in separate sections of the
legislation58, it is convenient to discuss them together as they both
involve the conversion of "non-family assets” owned by one spoﬁse into
faﬁily assets by virtue of a direct or indirect contributionvmade by the
other spouse. Section 45(3) (e) provides that any right, share or interest
of a spouse in a venture to which money or money's worth has been

contributed by or on behalf of the other spouse is a family asset.
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Section 46 is framed in exclusionary terms. It excludes from the definitior
of family éssets property which is used for business purposes and fulfills
the conditiéns of s.46. First, the property must be owned by the business
spouse to the exclusion of the other spouse. Second, the property must be
used "primarily" for business purposes. Third, and most importantly, the
non-business,spouse must not have made any direct or indirect contribution
to either the acquisition of the property in guestion or to the operation
of the business.

A discussion of s.45(3) (e) involves both the issue of "contribution'
and an analysis of the scope given to the term "venture". A literal
interpretation of the section would appear to include any family—
operated business to which both spouses had contributed. In practice, the
courts have been Very liberal in ﬁheir interpretation of what qualifies

. 59 .
as a "venture". In Robertshaw v Robertshaw , one of the earliest cases

60
decided on this section, Fawcus J. concluded as follows:

...I think the word "venture", whése ordinary meaning might

well exclude many businesses, as used in s.45(3) (e) must be
interpreted so as to include any business. '

Accordingly he held that the husband's medical practice fell
under this head. The court also held that leasing and managing an

upstairs suite was a joint venture.

The issue of whether a medical practice may be considered a

venture under this section has arisen in many cases. In ‘Jackh v Jackh6l

Esson J. expressly followed the Robertshaw decision in this regard.
He also held that a court was entitled to give a spouse an interest in

a medical practice even where that spouse was not a member of the
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College of Physicians ‘and Surgeons, having concluded that this course

S . o 62
of action was not prohibited under the Medical Practicioners Act .

The issue of whether a law practice could be considered a

. . , 63
family asset under this head arose in Piters v Piters . The court held

that a law practice could not be considered a family asset because of

. o 64 . .
the provisions of the Barristers and Solicitors Act , which provides

that the practice of law can only be carried on by a member of the Law
Society of British Columbia. The court was careful to restrict its
decision to the actual law practice, leaving open.the possibility that
shares in a holding company used to own the physical assets of a law
practice could be regarded as family assets in appropriate circumsténces.
Even so, the decision was not popular. In Ladner v Ladner65, McKay J.

noted:66

I should mention that I have not dealt with the guestion of
whether the husband's interest in three law partnerships

can be considered as family assets. This matter came before
Locke J. on a point of law before the trial. He held in written
reasons that the husband's interest in law partnerships is

not capable of being a family asset within. the meaning of the
Family Relations Act. In so deciding he felt bound by, although
he did not agree with, an earlier decision of His Lordship
Judge Wetmore L.J.S.C. in the case of Piters v Piters.

Similar disquiet was expressed by Sheppard L.J.S.C. in Underhill v
67 . L . .

Underhill . He did hold, however, that Piters did not prevent the

court from awarding the spouse an interest in a holding compény which

owned assets belonging to the law practice. Sheppard L.J.S.C. stated

firmly:68

Clearly the shares in Albion are a business asset. Clearly

the petitioner (wife) made direct and indirect contribution

to their acquisition by signing the mortgage on the matrimonial
home (which provided the money for their initial purchase) and
in managing the household. In my view, under these circumstances,
the rationale of the decision in thée Piters and Ladner cases
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should be confined to law partnerships and not be extended to
companies which do not practice law...

Although it may not be possible to award a spouse an interest in
a law practice if she does not have legal gualifications, it is unclear

why the court in Piters did not consider offering the wife some

. . ' . ’ . N 9
compensation instead of such an interest. As with Indian land6 or
69
property held by the director of the Veterans' Land Act a’ although the

res cannot be attached, compensation could be'ordered in appropriate
circumstances. Alternatively the court could order that the remaining

assets be divided unequally. There seems no logical reason why a doctor's

. . 69b ' '
practice and a dentist's practice can be attached, but not a lawyer's.

The term "venture" is not restricted to business ventures and
. . . : . . 70
has on occasion been held to include portfolios of family investments. .

7
In Russell v Russell lthe court held that certain mining shares and

other business interests wefe joint veﬁtures._The shares had been
purchased by the husband for the spoqses' mutual economic enhancement
with funds drawn from a joint savings bank éccount or the husband's
account, which was regarded as an extension of the savings account. In

' ) 72 .
Sinclair v Sinclair the court held that the purchase by the husband of

a condominium in Alberta as a tax-'shelter constituted a venture within
s.45(3) (e) as an alternative to Provenzano L.J.S.C.'s finding that it was
a family asset under s.45(2). Perhaps one of the more interesting

. . . - ) 73
family assets, so found, has been an education. In Wolverton v Wolverton

Trainor J., in the course of dealing with the division of family assets

. o 74
under the Family Relations Act, stated:

I should mention here that one of the things of value acquired
by the wife during the marriage which is a real asset to her
and of no worth to her husband is her education in the Fine
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Arts. That education coupled with the oppurtunities she had to
travel, equip her to participate in many ventures not otherwise

possible. In my view this is no less a family asset than the
dental practice of the husband.

Obviously the husband here could not be awarded a share in his
wife's education. Its value was, however, considered in persuading the
court to award an unequal division of assets. As suggested earlier,
there seems no reason why a similar approach should not be adopted when

dealing with a law practice.

A more complex question, and one which has caused much litigation,
is the question of what constitutes "a direct or indirect contribution”
by a spouse so as to render a business asset a family asset under
$s.45(3) {e) or 46. Direct contributions are relatively easy to establish.
Nevertheless it seems that not every contribution, no matter how direct,
will be sufficient. If a court considers that a wife has already been
more than adequately compensated for her contribution and the contribution
has been small, the property may not be considered a family asset. An

75
example of this may be seen in Andrew v Andrew . The court found here

that the wife had worked for approximatley ten weeks in her husband's
medical practice and that the work was not difficult. In these circumstances
it was held that the wife had not proven a contribution sufficient to
justify a finding that the practice was a family asset. On the other

hand it appears that the spousal contribution need not be substantial.

76
In Robertshaw v Robertshaw an argument was made that the wife should

not be considered to have made a contribution to her husband's medical
practice as she had made such contribution as an employee and had been
79

paid for her work. Fawcus J. rejected this argument:

...the fact that she was paid for her work, whether reasonably
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well paid or otherwise, is, it seems to me, irrelevant. The
fact is, and I so find, that she did make a contribution to

the operation of the business.... I find nothing in the wording
of s.45(3) (e) or s.46(1) of the Act which indicatesuany
intention on the part of the legislature that her contribution
should not be considered merely because it was made by her as
an employee.

8 . .
In Fennings v Fe'nni‘ngs7 the wife had also been paid for her

work, this time in her husband's milling company. She was nevertheless
found to have made a direct contribution and the company was held to be

a family asset.

Where money has been contributed to a businéss, that will «
obviously be regarded as a direct contribution. Other contributions have
included the use of a wife's equity in the family home, albeit without

. . . 79 . , .
cost to her and for brief periods of time . A direct contribution can
also be made so as to convert post-separation business assets into family

assets. So in Johnson v JohnsonBOthe husband had made investments after

separation by borrowing from the bank. The evidence established that
Mrs. Johnson contributed to her hu§band's credit at the bank and indeed
that'he had asked her not to tell the bank of the separation lgst it
jeopardise his credit position. Thua‘ﬁhe COnneétIOn beﬁwéégfthe'adquisition
of the assets and Mrs. Johnson was established and they were held to be
family assets. It is unclear whether every post—separatidn contribution
would be so regarded. If, for example, the parties separated and the
wife then started to work for the husband's company for three years
prior to the application for divorce and division of property, would
she be entitled to a shére in the business assets éccumulated ;ince the
separation? A literal interpretation of the section would suggest that

such a course 1s open to her. On the other hand it could be argued that
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the contribution was madde strictly qua employee and not qua wife. This
distinction is rather nice and was not accepted in regard to assets

acquired and contributions made during marriage.in Robertshaw. The

precise point has yet to come before the courts and it is unclear how

they would respond.

The gquestion of what amounts to an indirect contribution by a
spouse presents even more difficulty. The term "indirect contribution"
is defined in s.46(2) and includes "savings through effective management
of household ox..child-rearing responsibilities bf the spouse who holds
no interest in the property". One.:of the first issues to arise before the
courts in this regard was whether such "savings" had to be proven or

8
whether they could be inferred. In Fennings v Fennings lthe respondent

.husbsnd argued that "savings" could not be presumed to flow from
"effective management" and that the wife had not proven actual savings.
Catliff L.J.S.C. nevertheless inferred that%the wife did make savings
throughiher effective management of the hoéusehold and cited examples
of where the wife had made clothes for the husband's daughter. More

e . . o . . . . .82
specific evidence of savings was tendered in Sinclair v Sinclair + Where

the wife was able to account for monthly household expenditure over

. . - , 83
past periods. In Littlewood v Littlewood “Wetmore L.J.S.C. suggested

that s.46(2) involved two separate tests; that "savings through effective
managemens" is one test and a contribution through cﬁild—rearing
responsibilities another. In this instance there was no factual evidence
of savings through effective management. The wife had, however, assumed
the entire responsibility for raising tﬁe children over a period of

two years while the husband devoted himself to his business and this

was held to satisfy the second part of the test, being more than the
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"normal child-rearing responsibilities™. The court left open the
question of whether normal child-rearing responsibilities would be
sufficient to constitute an indirect contribution. In Simpkins v

. . .84 : . : . . . .
Simpkins " the gquestion of whether something out of the ordinary was

required of a wife in this regard again came up for consideration.

5
Sheppard L.J.S.C. noted: .8

I am urged by counsel for the husband to find that there was

no indirect contribution by the wife (to the husband's business)
because she had not produced proof of "savings through effective
management of household or child-rearing responsibilities". That
is to say, if I understand counsel correctly, that the w1fe

had not shown, for example, that she had opened a bank account
and periodically deposited savings from her household budget
which were then held throughout the marriage or made available

to the husband for investment in the business. Indeed, counsel
went even further and urged me to find that far from establishing
any savings the wife was a spendthrift who was continually urging
her husband to spend more on foolish luxuries.

With respect, I reject that interpretation of s.46(2). Where

a wife, as in this case, has carried out household and child-
rearing responsibilities over a period of time (in this case

some thirteen years) I think it is to be inferred that these
activities were performed effectively and in a ménner to produce
savings for the family unless evidence is led to the contrary.

Here there has been no evidence that through substantial periods

of the marriage the husband has been forced to employ other

people to carry out these activities because of the ineffectiveness
or sloth of the wife.

This reasoning, if correct, reverses the burden of proof in these
cases to a substantial degree. The onus would no longer be on the wife
to prove she made effective savings but on the husband to prove she did

. . . )
not. In Johnson v Johnson , however, Taylor J. rejected this idea and

held that "the onus must be on the wife to satisfy the coﬁrt that her
stewaﬁdship of the household funds was prudent and resulted in business
assets being accumulated"§7. This merks a substantial retreat from the
Simpkins case. It is thus still unclear what degree of savings or

efforé must be proven to satisfy s.46(2). It seems probable that in
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most instances there will have to be substantial evidence of ineffectiveness
on the part of the spouse relying on s.46(2) before the court will be

satisfied that no savings could have been made. In Johnson v Johnson the

evidence was that the wife had misappropriated household funds which

she had then used for gambling. In these circumstances it is not

suprising that the court would not infer that any pecuniary advantage had
accrued to the husband from her management of household and child-

rearing facilities. In anything other than extreme cases, however, actual
savings will be extremely difficult to prove. As a matter of practicality,
accordingly, it may be necessary for the court to infer such savings

in normal circumstances.

An even more vexed question is whether proof of savings through
management of household or child-rearing responsibilities is of itself
sufficient to establish an indirect contribution. There are two general
lines of authority on this in British Columbia. They raise the issue of
whether an indirect contribution from a wife's effective management of
household or child-rearing responsibilities is to be assumed or whether
she must prove that they resulted in a contribution to her husband's
property or venture. In the earlier cases there was often evidence of
both direct contribution and a contribution which may have fallen under

. . .. 88
s.46(2), so the matter was never discussed in detail . In Samuels v
89 . .
Samuels , however, Catliff L.J.S.C. held that although the wife had made
a contribution as a wife and mother, the contribution did not have the
necessary connection with the property in which she claimed an interest.
. 90
He explained:
What I think the wife must prove is that her contribution had
some connection, albeit in only a general way, with the property

in which she seeks an interest. That some connection is reguired
seems clear from s.46(1) which excludes business assets where
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the non-owning spouse makes no contribution to "the acquisition
of the property" or "operation of the business"...This seems
also the sense of s.45(3)(e) which constitutes as a family
asset a spouse's interest in a venture "to which money or
money's worth was contributed by the other spouse..."

Assuming the wife has proved her "effective management" as
described in s.46(2), there is no evidence that such management
contributed in any way to the operation of the Saskatchewan
properties. By such management she did not free her husband to
deal with them, as they were managed by his brother and not by
him. To find this asset a family asset it would, I think, be
necessary to hold that business or venture assets are family
assets whenever a non-owning spouse shows simply that she has
been a good wife and mother without any need to prove a link
between the activitied$ of the wife and the asset in question. I
do not construe s.45(3) (e) and s.46 in this way. In the ordinary
case it may not be at all difficult for a wife to show herx
indirect contribution, via s$.46(2), to her husband's business
assets. Her role as a housewife and mother facilitates his
preoccupation with his business. But that is not the case here.
In my view, the wife has not satisfied the onus on her to

prove that she made a contribution to her husband's interest

in the Saskatchewan properties, which accordingly, I find, is
not a family asset. :

While Samuels insists that there must be some connection between
the asset in question and the indirect contribution, it did at least
leave open the possibility of that requirement being proven by the fact

of the husband having more time to devote to his businesses because of

his wife's activities in the home. Blockberger v Blockbergergltook a
stricter approach. In holding that Mrs. Blockberger's housekeeping

duties did not assist her husband in the operation of his business,

Gould J. remarked:92

The trend of British O@Lumbia decisions seems to be towards the
principle that when the' ' wife carries out adequately wifely and
motherly duties, she frees the husband to advance.his fortunes
in the business world and that to the extent that his fortunes
are advanced, she is entitled prima facie to one-half of the
advance, because her indirect contribution has taken the asset
out of the exception in s.46(1), and brought it within the
definition of family assets in s.45(3)(e): a right, share or
interest of a spouse in a venture to which monéy or money's
worth was, directly or indirectly, contributed by or on behalf
of the other spouse". The first flaw in the above proposition is
that it assumes that the husband would be carrying out "effective



—65-

management of household and child-rearing responsibilities" if
his wife did not do so. I see no jurisdiction for that
assumption. To assume that such would occur is to be blind to the
ordinary and expected conduct of the Western Canadian husband.

The second and the larger flaw in the proposition is the .
assumption that "effective management of household and child-
rearing responsibilities" by a wife invariably must make an
indirect contribution .to the acquisition or operation of the
husband's business .... or invariably must constitute an indirect
contribution to a husband's "right, share or interest in a.
venture"... The Act does not say or connote that..All it connotes
is that "effective management of household or child-rearing
responsibilities" may, can, not, must, constitute an indirect
contribution. There must be some connection between the wife's
conduct and the asset in question.

A contrary view was put ‘forward by Spencer L.J.S.C. in Vance v

9
Vance 3. Having referred to Blockberger, he continued:94

. With great respect, I incline to the view that by effectively
-managing the household or child-rearing, the wife relieves the
husband of a concern that would otherwise be his. That is not
to say that he would himself necessarily assume these obligations,
but that he would be burdened with the respon51b111ty of ensuring
that somehow they were discharged.

On the facts in Vance (the wife had actively encouraged the
husband in hie business endeavours and hosted a number of business

parties for him), he distinguished Blockberger and found that the wife

did contribute indirectly to the husband's business career.

95 '
.Elsom v Elsom was more specific. Again the wife here was only

able to prove a contribution to her husband's business assets by virtue
of her role as a wife and mother, being one of that class described by

Locke J. as: "

...ordinary satisfied and reasonably happy individuals
whose efforts sustain.themselves, their.husbanas, the household, and
perhapé constitute 75% of the familiee in Btitish Columbia"96. The

couple had one child and the husband spent considerable time during

the marriage commuting between England and Canada on business trips.
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In dec{ding whether or not the wife's efforts satisfied the requirements

of 5.45(3) (e), Locke J. specifically rejected the Blockberger v

Blockberger approach and preferred the statement of Spencer L.J.S.C. 1in

97

Vance“v'Vance,'quoted>above. He concluded:

In the instant case, with the husband shuttling back and forth
between England. and Canadada throughout the whole of the marriage,
I cannot see hdw,ﬂparticularly'after the child arrived, she

did not relieve him of "concern" at one place or another.

Prima facie her share is 50%. '

Vance v Vance was also preferred over the Blockberger decision

- v 98 | :
in Wagner v Wagner . McDonald L.J.S.C. herenintimated that by merely
establishing his or her own responsibility for or involvement in the
household management or child-rearing activities of the family, the

spouse claiming an interest in business assets or a venture owned by

the other spouse has established, by virtue of s.46(2), a prima facie
case. That case could be met'by the other spouse establishihg that such
involvement was not feffective" or that no "savings" resulted or that
the contribution of the claiming spouse did not have any connection,
direct or indirect, with the business or venture in question. Even if

the facts so proved were not sufficient to overcome the prima facie

casevarising from the operation of the statute, they might have a direct
bearing on the factors enumerated in s.51 and result in the court

awarding an unequal distribution of business assets.

Although the Vahce app¥oach seems to be the one being followed
at present, it may be questioned whether such an approach is correct.
Although home and child care may amount to an indirect contribution

under s.46(2), they clearly doc not in all cases. If some connection

between the contribution and the assets to be shared is not established,
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any substance behind the family asset/non-family asset (business asset)
distinction is removed. It is interesting to note the approcach of the
Ontario courts to the comparable legislation in Ontario. Although the
language of the statute is different, s.46 compares with s.8 of the

99 100
Ontario statute. In both Leatherdale v Leatherdale and Young v Young ’

the Ontario courts established that home and child care, without more,
are not acceptable contributions. What must be proven 1s that the wife,
by her assumption of more than her fair share of household responsibilities,

enabled her husband to acquire or operate his business acquisitions.

It has already been noted that a wife can, through her direct
contribution, acquire an interest in post-separation business assets.
The question arises as to whether an indirect contribution through
household management and child-rearing responsibilities could have the
same effect. Logically there seems no reason why it should not. In
many cases the wife will continue to take major control and responsibility
for rearing the children after the spouses Separate.

. . . , 100
This point was raised, although not settled, in Tratch v Tratch a.

McLachlin L.J.S.C. admitted that Mrs. Tratch had performed household

and child-rearing responsibilities after the separation, although they
were diminished by reason of the husband's absence and the increasing
independence of the children. He felt that there would often be

situations where such a post-separation activity could fall under s.46(2).
In the case at hand, however, he decided that this factor ought more
properly to be dealt with in connection with reapportionment and left

it for consideration there.
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Tratch v Tratch is not conclusive on this point. McLachlin

L.J.S.C.'s comments were obiter. Furthermore, inJTrafch'the post-
separation assets had been acquired from the proceeds of or on the
security of earlier, pre-separation assets. There was therefore a
strong ease that they be taken into consideration in a distribution
even apart from the wife's post-separation contribution. A literal

interpretation of the Family Relations Act nevertheless supports the

view that an indirect contribution after separation should give the wife
'some interest in post-separation assets under s.46(2). The statute does
not purport to insist thét an indirect contribution will only be effective
if méde while the spouses are still liviﬁé together. Whether this was

an error on the part of the legislative draftsman is another gquestion.

Valuation

The Family Relations Act does not mention any specific date at
which assets are to be valued. In practice the courts have proved very

flexible in their approach to this issue.

One of the earliest cases on the issue of valuation was Thu v

101
Thu

, where the assets at issue included land and the matrimonial
home. Davies L.J.S.C. held that the proper date at which to value these
assets was the date of trial. The date of trial was also chosen as the

date of wvaluation in Mills v Milllela, where Esson J. noted:101b

...Unless the circumstances are such as to make an eqgual division
unfair, the principle of equality requires the use of values
current at the time of the division.

This date does not hold true in every instance. The Court of



-69-

Appeal has affirmed that the date of valuation need not be fixed at the

date of the triggering event under s.43 or the date of trial but can

be any other appropriate date. This was first asserted by the Court of
e e o g 102 .

Appeal in Rutherford v Rutherford and repeated by Mcbonald J.A. 1in

Williams v WilIiamle3.

The date of separation will in many instances be the appropriate
date of valuation since the non-owning spouse will generally have made
no contribution to the assets since that date. So in Demetrick v

. 104, , . . .
Demetrick it was held that since the wife had made no contribution to
the hushand's veterinarian practice, his partnership or his retirement
savings plan since the date of separation, the valuation of these assets

' . . . 10 .
should be determined as of that date. In Smith v Smith 5, however, it

was held that the date for the valuation of assets must clearly be the
date when the principles of equity of interest may be maintained, in
other words, the date that an order &s given pursuant to the Family

‘Relations Act. The facts of the case were that the couple worked in

commercialffishing and the value‘of théhhusband's boat and cémmercial
fishing licence had decreased since the parties had separated. The
court pointed out.that the wife had been able t@ keép her earnings
since separation‘without sharing. If the husband's assets were to be
valued as of the date of separation she would, in effect, be obtaining
a share in the respondent's income, which was calculated on an anﬁual

basis. The decision was thus clearly based on its own facts.

One asset which has caused particular difficulty in regard to
valuation is the pension. As already mentioned, pensions qualify as

family assets by definition under s.45(d). Unfortunately, in the vast
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majority of cases, a number of years will elapse between the triggering
event in s.43 or date of application to the court and the time the
pension will be realized. The dilemma the court faces in these

. . N _1o06
circumstances was expressed by Taylor J. in Belcher v Belcherlé :

‘The dilemma results, I think, from the fact that the statute
treats pension plan benefits in the same way as assets already
in existence, and it contemplates a once-and-for-all division
of such assets at the time of the "triggering" event which
terminates the family relationship. Bﬁt,pension plan assets’
are not a form of realized personal property which can be
disposed of and divided at any time. Such a plan is not really
an "asset" in the conventional sense at all; in such a case as
this it is merely a possible source of income which may be
received in the future and out-of which one spouse may be able
to support the other during their retirement.

A second difficulty in this regard results from the fact that the
courts are understandably reluctant to award a spouse a 50% interest in
a pension to which the other spouse has been contributing: alone for a

number of years after the separation.

A large number of cases have been heard in which the issue of
.division of pension plans has arisen for discussion. It is not proposed
to embérk upon an in-depth analysis of these cases. They are too
-numerous and too complex. The Court of Appeal, however, has given an
important decision which deals extensively With the division of pensions
in British Columbia and an examination of its conclusions gives some
indication of the complexities involved and the approach which it has

directed be taken to them.

S e 1o |
In Rutherford v Rutherford 7the most important part of the

decision in the Court of Appeal deals with pension rights. At the time

of the trial in November'l979 the hushand had over 37 years of sexrvice
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with the provincial‘govérnment'although he was onily 53 years of age.
Under the relevant provincial superannuation legislation the retirement
5enefit is calculated by multiplying the years of service, up to a
maximum of 35 years, times 2%, times the highest avérage 5 years salary
of the employee. Thus the husband had already reached the highest
possible percentage --70%. Despite this, hé could not receive his pension
benéfit until age 55. Furthermore, he could elect to continue working
after age 55 and not retire until either age 60 or 65, thereby ihcreasing

the last of the above multiples.

At the time of trial the husband was 53. The trial judge held
that the pension was a family asset and declared that the wife held an
undivided one-half interest in the'pension as tenant in common as of
the date of their separation in 1976. He deciined to make further orders
in regard to the exact value of the pension or as to how it should be
divided. He suggested that the parties could agree to a method of
dividing up the monthly pension cheque Wwhen the husband eventually
retired. In the absence of such agreement, the court would make an order
for division when the time arose. If the husband chose not to retire at

age 55, he indicated that the wife could apply for maintenance.

By the time the case was décided in the Court of Appeal in
September 1981, it was apparent that the husband had chosen to continue
working and that he was not going to retire at age S55. This fact aﬁd
the possibility that he might not retire until age 65 (another 10 years).
raised interesting questions as to the nature of the wife's right and
in particular her right to realize on the part of the pension that

belonged to her.
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Seaton J.A. wrote an extensive Jjudgment with which both Nemetz
C.J.B.C. and Craig J.A. largely concurred. He rejected the husband's
argument that the pension was not a fami;y asset because it was not a
present right, being not yet payable. He also rejected the argument that

the Family Relations Act, being general legislation, could not control

specific pension legislation.

A third issue raised was as to when the wife's interest in the
pension plan should have been quantified. The trial judge had used the
date of the separation of the parties in 1976 as the date on whicﬁ the
calculation was to be made. He had used the'date of the order dissolving
the marriage as the triggering event under s.43. The-husband sought to
support the trial judge's use of the date of separation as the date
of evaluation on the basis that there was a kiﬁd of "separation
agreement" or afrangement which the husbana argﬁed qualified aé a
separation agreement under s.43, even though the arwangement between
the parties was not in writing and did not appear to have been a formal
agreement. Seaton J.A. rejected the argument that the arrangement was
a separation agreement. Nevertheless he took the view that the date for
evaluation could be moved back to the date of the separation in 1976,
even though the triggering event did not occur until the order
dissolving the marriage in 1979, on the basis that under ss.51 and 52
there was a discretion to move the date for the evaluation and that it

was proper in this case to d6 so.

Fourth, an issue arose as to whether the husband should be
obligated to pay any money to the wife if he elected to keep working,

bearing in mind that the wife had been held at trial to be an owher
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as a tenant in common as to part of the pension plan. Could she compel
her husband to pay her any monéy until he elected to retire? If so, was
it proper to refer té thése payments as maintenance or should they be
called something else? In answering this question, Seaton J.A. held

that 1f the appellant husband held up the pension, a portion of the
right to which is owned by the respondent wife, then the .husband should
be required to pay compensation to the wife, but not maintenance. The
compensation would be the amount she would receive if he had retired. He
concluded that if Mrs. Rutherford elected to take the immediate pension,
Mr. Rutherford would be obliged to pay her an amount equal to he: share
of the pension she would have received if he had retiread at age 55. If
she preferred to wait, he suggested she should be allowed to elect any
date compatible with the plén to begin to enforce such payments. For . - -
example, it appears that if she chose to waiﬁ until the.husband reached
60 and was still working, she could get her interest as calculated on

his retirement benefits as if he had retired at age 60.

A fifth issue involved determining the share of the pension.plan
to which the wife was entitled as of the date of separation in 1976.
Seaton J.A. recognised that there may be cases where there are other
valuable assets when it may be appropriate to allow the spouse who has
earned the pension to retain it and to compensate the other spouse by
directing either the transfer of other assets or a cash payment in an

amount equal to the non-employee spouse's share of the pension. In

Rutherford, however, the other assets of the parties did not make such

an approach feasible.

In Rutherford, there were three kinds of voluntary contributions.
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First, Mr. Rutherford during the marriage had paid money into his

pension fund on a purely voluntary basis as a way of saving extra

money for retirement. The Court of Appeal held that the wife was

entitled to a share in that money. Secondly, he had paid money into the

fund on alvolunt?;y basis after their separation. In regard to this

group of contributions the court noted that if these contributions

came from family assets they would be shareable, otherwise not so. The

last kind of contribution.- those early contributions which were

reclassified because of the contributions made during the' 36th. and

later years of service - these were classified as new payments and

were held not to be shareable because they were not earned before the

separation. Counsel were left to work out the precise figures in regard

to all voluntary contributions. In regard to the division of the

, s . 108

obligatory contributions, Seaton J.A. noted:
In normal circumstances the division would be based on the number
of years contribution. But that is not appropwiate here because
after the 35th year the pension has been ‘fully earned. The
denominator therefore should be 35 years, regardless of the
number of years employment in excess thereof. The evidence
suggests that the 35 year mark was about one-half year after

the separation. Her share is therefdre one half multiplied by
34% divided by 35. That leads to a factor of .493.

Finally, the respondent wife sought ah order to the effect that
the Superannuation Commissioner must treat the wife as a pensioner and
as such provide to hexr all of the rights aﬁd options given to the employee
husband. Seaton-dﬁA. rejected such an order, feeling that involving the
Superannuation Commissioner and others in family litigation should be
avoided for reasons of time and cost. He did hold, however,.that this
was a proper case to declare that Mr. Rutherford be a trustee of Mrs.

Rutherford's share of the pension.
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The decision in Rutherford v Rutherford has not yet resolved

all pension issues. The variety of pension plans and the different factual
positions in which the parties may find themselves will ensure a certain
amount of future litigation over pensions. In particular, the Court of
Appeal did pot consider the position should Mr. Rutherford remarry.
Presumably, the second Mrs. Rutherford would alsb be held entitled to
share in some part of the pens;on.‘It is unclear how a cquit would
'approach such a sitﬁation, or indeedVWhat options would bé open to a

court in this regard under the legislation. The statute woﬁld appear to
have given insufficient thought to the issues which could arise as a
result of the blanket inclusion of peﬁsions under s.45(4).

Changing character of assets.

Family assets depend in generai for thedir characterization on the
requirement that they be ordinarily used for a family éurpose. If a
court finds that at one time assets were used for a family purpose,_the
interesting question arises whether a change in:use can alter their
identity as family assets. The answer will depend in part on the date at
which the court choeses to characterize the matrimonial property, that
is, whether it characterizes them at the date of separation or s.43
triggering event. A further difficulty arises with regard to after acquired
or post-separation property. It has already been submitted that in
general the court will not include post-separation assets as family assets.
The situation may be different, however, where the aftervacquired property
has been purchased with thé proceeds of sale from what would have been

regarded as a: family asset.
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It seems at least that where property was used for a family
purpose at the time of separation, the fact that user has changed since
then will not affect the characterization of the property as a family

asset. The point was explained by Catliff L.J.S.C. in Fennings v

. 109
Fennings :

Section 43 of the Act entitles each spouse to an interest in

each family asset when an order for dissolution of marriage is
first made. The question then is whether or not the family assets
to which the parties are entitled are only those which exist as
such at the date of the triggering event set out in s.43 - in
this case the order for dissolution of marriage. There is as

yet apparently no express authority on this point. Mr. Warren
refers me to ss.51(c) and 52(2) (¢) of the Act. Section 51 (c)
includes as a test of a fair division the date when property was
disposed of. But the s.51 criteria does not apply at all unless
there is first a division under s.43, i.e., there alreasy exist
family assets to be shared. Section 52(2) (c) allows the court to
order compensation where property has been disposed of. In Jarvis v
Jarvis, (1979), 14 B.C.L.R. 324 (§.C.), Verchere J. held that a
husband's post-separation expenditure did not come from family
assets. From this it may be inferred that compensation may be
ordered for the disposal of family assets, but this will hardly
apply if instead of disposal, the ordinary use of these assets
has merely been changed from a family to a non-family purpose.

Nevertheless it is clear from the cases which have so far been
decided under the Act that the court has included as family

assets property which has been used for a family purpose, but

is no longer. After a separation (but not a triggering event
"separation agreement” under s.43) these assets are often used
exclusively by one spouse or the other for separate purposes and
not for a fmaily purpose. Nevertheless they are included as family
assets, the implied assumption being that once an asset has
achieved the status of a family asset it does not easily lose such
status... If this were not so the result could be disasterous for
one or other of the spouses. A husband who owned the family home
could sell it shortly before trial and by using the proceeds for

a non-family purpose deprive his wife of an interest in the
proceeds. Such a result would obviously defeat the purpose of s.43.
Similarly family assets which comprise a venture interest (s.45(3))
Or a business interest (s.46), because of a spouse's contribution,
do not cease to be family assets, in my view, because the
contribution has ended before the triggering event.

Cases since decided have followed the proposition that once an
asset has been characterized as a family asset, it does not lose that

characterization simply because the spouses have separated and user of
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the asset has then changed.

Property acquired by spouses after separation but before the

’

: L ’ 110
triggering event in s.43 are not generally regarded as family assets .

Where, however; the new property has been acquired frow the proceeds of
sale from a family asset, the situation may be different. The latter
situation must be discussed in relation to the effect of a sale of

family assets by the legal owner.

The Family Relations Act retains the concept of separate

property while the spouses are living together. It is only upon marriage
breakdown that a spouse becomes entitled to a share in the'family aéseté,
irrespective of their legal ownership. Accordingly each spouse is free
to dispose of his or her assets during the subsistence of the marriage.
Where a spouse has disposed of assets after an entitlement to share in

them has arisen under the Family Relations Act, s.52(2) (¢) comes into

operation. This section empowers a court to order a spouse to pay

compensation to the other spouse where property has been disposed of.

Catliff L.J.S.C. explained in McLennan v McLennanlll:

...while property acquired after separation is not a family
asset, the means by which such property is acquired - money or
assets- may have constituted family assets or potential family
assets so that a claim for compensation for the disposition of
property (under s.52(2) (¢)) would remain. I thus construe
"property" in s.52(2) (c) to refer to family assets or potential
family assets.

Difficulty may arise in the operation of this section where not

only has the property been disposed of, but the proceeds of sale have

| | T 19
also been spent. In Brayford v Brayford , for example, the husband had

disposed of some stocks after separation £0'pay off his debts. The wife
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sought to be compensated for her share in the stocks, which were regarded

‘ , . 113
as having been family assets. Provenzano Co. Ct. J. noted:

...l must say that I find that there is no stock that comprises
a family asset. It is not here, it is not present today and it
has been disposed of and so therefore it is not necessary for
me to consider that and when s.51 refers to a division other
than 50-50, it says that the court may consider the date when
property was acquired or disposed of; I would refer to s.51,
which gives the court discretion and authority, where property
has been disposed of, to order that spouse to pay compensation
to the other spouse. Now, that means, as I see it, that if there
is a family asset that has been disposed of and money has been
put in the bank, the court can say that he or she should pay
back a certain percentage of it to the other side, but the
proceeds of that asset#or sale or disposition must be in
existence. I do not think it means that if the money is taken
and spent on a big party or on a holiday, that the party has

to account for it unless it can be subject to the trust
findings of the relevant trust nature.

The danger with this reasoning, it is submitted, is that a:spouse
might dispose of his assets indiscriminately after separation and
before trial, and yet not be required to pay .compensation to the other

4
spouse if he had no available assets. The court in Royer v Royerll

rejected the notion that any such activity would be tolerated by the
courts. The husband in this case was in a net liability position at
the time of trial as a result of his "wheeling and dealing". He
had indiscriminately disposed of both family assets and non-family
assets after separation. The court found that as a result it was
impossible to determine which pre-separation and potential family
assets were disposed of to acquire post-separation assets. It was
satisfied, hoéwever, that there were some assets so dealt with. The
husband proved that he no longer had any assets at trial that could
be physically divided and shared with the petitioner wife. The court
115

was also satisfied that he could work and get out of his debt situation:

I am ...satisfied that given some time, and I ...refer to his
expertise in borrowing money, he can get out of his present
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overencumbered financial position and salvage an appreciable
amount of cash or credit...

Pursuant to the provisiohs of s.52(2) (¢}, therefore, it was held
that the petitioner should be compensated as far as it was possible

and reasonable to do so, and the husband was ordered to pay her $6,400.

In Waéﬁe¥ A ﬁééﬁé%llSaan even stronger line was taken. McDonald
L.J.5.C. took the view that the absence of an impmoperlmotive in
transferring a fgmily asset to a third person does not prohibit an
order for compensation under é.52(2)(c) and that a spouse was not at
liberty to give a substantial asset as a gift except atthe risk of
'facing aﬁ_order for compensation. Thus where the husband had transferred
his interest in a company to his son after the separation, though not
with the intention of defeating his wife's claim to a share in the
company, he was nevertheless ordered to cémpensate the wife pursuant

to 5.52(2) (¢).

Apart from compensation awards, the courts have in some
instances employed the doctrine of tracing where family assets have
been converted into non-family assets. after separation through sale or

: 116,
exchange. In Treacher v Treacher it was held that the cash proceeds

of mortgages secured or assets to which the wife had indirectly

contributed, realized after separation, were faﬁily assets. LikeWiSe

‘ ' . 117 . :
in Fennings v Fennings it was held that conversion of a family
asset to a different asset after separation results in the second
asset being considered a family asset. These cases were expressly

G 118 | o |
approved in Tratch v Tratch by McLachlin J., who held here that

business assets acquired after separation from interests which were
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family assets under s.46 were also family assets. The Court of Appeal

: : 18 . .
adopted this doctrine in Burnham v Bu‘rn‘h‘aml a’ awarding the applicant

wife a one-half interest in a boat purchased after separation by her
husband with the proceeds of pre-séparation'family assets. No authorities
were cited in the reasons for judgment, however. MacDonald J.A.Agimply
noted that this was a case of a trustee taking trust funds and investing

b}

them in a new venture. The trust, therefore, continued.

No legislative guidelines have yet been established as to when
.a court should use the tracing doctrine in these circumstances, nor
has there been a consistent approach from the courts in this regard.
At present it seems that each set of facts will be determined according
to the policy of the particular court hearing them. It is to be regretted
that the Court of Appeal in Burnham failed to give any direction in this

matter.

Another aspect of characterization concerns whether a family =
asset ever loses its character as such apart from where it has been
sold or exchangéd for another asset. This point was dealt with

9
tentatively in Worobieff v Worobie’ff1l . In dealing with the issue of

whether the petitioner wife had lost her interest in the former

matrimonial home when she had given her share as a gift to her husband

. 12
at separation, Taylor J. said: ©

I have concluded, on a reading of Part 3 as a whole, that
probably: no agreement short of a separation agreement in
writing will suffice to remove a former "matrimonial asset"
from the purview of s.43, and the Deed here was not a
separation agreement.

The correctness of this decision has been‘queStionedIZl. It
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might well be thought, indeed, that where a husband and wife have
separated and the wife, without outside pressure, decides to transfer
her interest in certain family assets to her husband, that action

ought to be regarded as having changed the status of those assets.

Worobieff v Worobieff has beeﬁ referred to in the recent case

) 22 , .
of Gowanlock v Gowa-nl‘ockl as’ indicating the trend towards a concept

of "once a family asset, always a family asset". Selbie C.J.S.C.
indicated here-that nothing can be done to the asséet itself or the
proceeds -from it, subject to the provisions of s.43(3) (a) and (b),
that will take from it this essential character. This dogmatic approach
may cause uncertainty in some instances. For example, where spouses

" decide to settle théir financial affairs out of court and reach an
agreement (not a separation agreement), as to who should get what
property, it seems it would still be open to one spouse to have this
agreement set aside in court and a redistribution ordered. The purpose
of the law should be to avoid unnecessary litigation. It is therefore
submitted that in this typé 6f situa;ion the agreement of the spouses
should stand, unless there is evidence of fraud or undue influence, or
one spouse has not been informed of his o6r her legal rights in the

matter.
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The Matrimonial Home

The ownership and division of the matrimonial home is not the

subject of special provision in the Family Relations Act . In most

instances, the matrimonial home will be a family asset since it will
have been ordinarily used for a family purpose. Consequently, in the
absence of a marriage agreement or a separation agreement, each spouse
will be entitled to a one-half interest in the matrimonial home as a
tenant in cdmmon upon the happening of a s.43 event. Either spouse may,

of course, apply for a judicial reapportionment of interests.

One interesting question which has arisen in relation to the

matrimonial home is the effect of the Family Relations Act where the

123
matrimonial home has been purchased under the Veteran's Land Act .

Where property is purchased under this statute, an amount of money is

loaned to the purchaser by the director of the Veteran's Land Act by way

of a mortgage on the property. Title to the property'is placed in the
name of the director, which title is transferred into tHe riame of the
purchaser on repayment by him of the original locan. In Ontario the
courts have not hesitated to deal with property in the name of the
director under the equivalent Ontario matrimonial legislation. So in

124 . '
Re Whitely the Ontario Court of Appeal held that the vesting of

title in the director is more a matter of form and ought not to interfere

with the substantive rights of the spouses in relation to the property.

. v SRR .
In Harper v Harper the Supreme Court of Canada declined to deal

with the application of the British Columbia Family Relations ‘Act, 1972

(now repealed and replaced by the 1978 Family Relations Act), to
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property held by the director of the VeteranfsnLanduAét@>since the

property had, prior to the appeal, been transferred to the husband. In
the British Columbia Court of Appeal, however, it had been held that the

provincial Family Relations Act could have no application to land held

by the directér, on the grounds that as long as the property remained
in the name of the director, the veteran had no interest in the property

capable of division.

There have been a number of decisions under the 1978 Family

Relations Act in which property in the name of the director of the

Veteran's Land Act has been among the assets in dispute. In Dresen v

126 i 1 ' - o < 'A e Y e s 7 . »1"“. .
Dresen Davis L.J.S.C. dealt with such property by ordering.that. it
be sold and the proceeds divided 60-40 after the director had been
paid. No reference was made . to the decision in Harper, however, and
the case does not contain any examination of the complexities

involved.

Property in the name of the director was also held to be a

family asset in Christensen v Christensenl27, as falling within the
provisions of s.45(3) (b) (ii1). No reference was made to the Court of
Appeal decision in Harper and the question of what should be done with

the property was deferred pending valuation by the registrar.

o o 128
In Arnason v Arnason Huddart L.J.S.C. examined this issue
more closely. After a discussion of the provisions of the Family

Relations Act, he concluded that there was nothing in the provisions

of the Veteran's Tand Act which prohibited the application of the

provincial legislation. Accordingly he decided that property in the name
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of the director could be the subject of a claim by a spouse under the

Family Relations Act and held that each party was entitled to a one-

half interest in that asset. He again was not referred to the Court

of Appeal decision.

. . . 129 .
The court in Wright v Wright » however, took a contrary 1line

to the above cases. Cashman L.J.S.C. held that he did not have the power

to order the husband to pay the director of the Veteran's Land Act and

put the property up for sale, nor could he order the director to do so
since he was not a party to the proceedings and the provisions of the

Veteran's Land Act made it extremely doubtful that that would be possible

in any event. He did make an order under s.52(2) (c) of the Family Relations

Act and held that the wife was entitled to an order for compensation from
the husband in the amount of §56,500 (one-half of the equity in the

property) .

The precise position of the courts on this question is now unclear.
Possibly the Court of Appeal decision in Harper could be distinguished

as 1t concerns the 1972 legislation and not the Family Relations Act of

1978. Such a distinction 1is extremely questionable, however. If Harper

is still good law, then with the exception of Wright v Wright, the

reported cases on this guestion mentioned above have been incorrectly

decided.

Bearing in mind the conflict between the Ontario decision in
Re Whitely and the British Columbia decision in Harper, it is to be
regretted that the Supreme Court of Canada did not take the oppurtunity

to rule on the issue. The point is clearly a policy decision of general
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application which does not turn on the facts of any particular case.
There could, therefore, be no danger of.adversely_affeCting the position
of the courts in future cases. The certainty which could have resulted
from a general statement outweighs the disadvantage of deéiding the

issue on+ranything other than the narrowest possible grounds.
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Chapter 3 - Manitoba

The move towards matrimonial bProperty reform in Manitoba suffered
a number of setbacks before finally reaching fruition in the form of

. 1 ,
the Marital Property Act~ . The sequence of events preceding the new

legislation began with a working paper of the Manitoba Law Reform
Commissionz. In its working paper, the Commission recommended the
enactment of legislation providing that on marriage breakdown there
should be equal sharing of all assets acquired by the spouses during
marriage, with the exception of the marital home. It was proposed that
there be automatic joint ownership of the latter, regardless of when it
had been acquired. The Commission also proposed that gifts (including
inter-spousal gifts), inheritances and damage awards should be excluded
from sharing. No suggestion was made that the court be given any
discretion to vary the equal sharing regime, although it was proposed

that couples be permitted to contract out of the legislation.

The Law Reform Commssion published its Report on Family Law in

February 1976, having received written submissions and having held

public hearings throughout Manitoba on its working paper. The
recommendations in the report corresponded broadly to those in the earlier
paper, the only difference arising in the marital home. It was now
recommended that if the marital home had been purchased prior to marriage,
it should not be subject to sharing unless it had been acquired in
specific contemplation of marriage. The report also recommended that

the application of the proposed regime to already existing marriages be

limited to some extent, by suggesting a six month period during which
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m;rried persons could opt out of the scheme. If a couple decided to opt
out, the new regime would apply only to property acquired by those
persons after the enactment of the legislation, and the court would
have a discretion as to how to deal with property acquired before the
legislation came into forcg. A similar provision was reéommended to
apply to those persons who moved into Manitoba after the legislation
came into effect.vApart from these provisions the court was to be

given no discretion to vary the equal shatring of assets.

The two most dontroversial issues éfter publication of the
Report were whether judicial discretion ought to be allowed in a
regime providing for forced sharing of marital property and the extent
to which such a regime ought to aéply to already existing marriages.

When Bill 61, the Marital Property Act, was enacted by the Manitoba

legislature in June 1977, its provisions applied to all spouses,
whether married before or after the coming into force of the legislation.
No provision was made for unilateral opting out, althopgh the court

was given a discretion wifh respect to the sharing of assets other
‘than the marital home where equal sharing would be grossly unfair or
unconscionable. Spouses did, however, have the option éf opting out

by mutual.adreemént. The Bill distingﬁiéhed between family and
commercial assets. There was to be instantaneoﬁs equal sharing of the
former, including the marital home; and deferred equal sharing of the
latter. Thg Bill excluded from éharing assets acguired by a spouse
before marriage, unless the asset wés used in a mahner indicating it
was shareable. Also excluded from shafing were personal apparel, gifts,

inheritances and damage awards.
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The ﬁew law was to have taken effect on a day fixed by
proclamation, but no. sonner than January 1, 1978. Before the Act
could be proclaimed, however, the N.D.P. government that had passed
it was defeated iﬁ a general election and the new Coﬁservative
government repealed the‘leéiélation. It then appointed a review
committee of three lawyers to review Bill 61 and to make recommendations
for its amendment. In its report of March 1, 1978, the committee
identified some major difficulties in the Bill, such as the lack of
any residency requirement ( the legislation on its faceé appeared. to
apply to everyone everywherxe ), and the difficultiéé that would be
caused by instantaneous as opposed to deferred sharing of asseﬁs. The
committee failed to come to any unanimous decision with regaxrd té

retroactivity and judicial discretion.

Shortly after the report of the review committee was published,

. . . 3 .
the government introduced the Marital Property Act . The Act received

Roayl Assent on January 20, 1978, and was proclaimed in force as of

July 1978.

The Marital Property Act

The Act is based on the principle of equal sharing of assets.
The preamble to the Act?sreads:

Whereas marriage is an institution of shared responsibilities
and obllgatlons between parties recognised as enjoying equal
rights;

And whereas it is advisable to provide for a presumption, in

the event of the breakdown of the marriage, of equal sharing

of the family and commercial assets of the parties to the marriage
acquired by them during the marriage....
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That principle is expressed throughout the Act subject to exceptions
which are either stipulated or left to the discretion of the court.

Spouses covered by the Act are defined in s5.2.

3
Assets to which the Act applies a

Section 3 of the Marital Property Act provides that the Act

shall apply to all assets of a spouse as defined in s.2, unless the
asset is specifically excluded from application. "Asset" is defined
as any real or personal property or legal or equitable interest
therein, but does not include any article of personal apparel. The
term "personal apparel" is not defined in the Act and may pose
difficulties in future cases where, for example, the ownership of an

. . . . . 4
item of expensive jewellery is in dispute. In Berman v Berman counsel

argued that a diamond ring valued in excess of $35,000 was personal
apparel and therefore excluded from the application of the Act. The
court eventually decided that the Act did not apply to the couple by
reason of a property agreement previously entered into by them. The
issue remained unsolved as the section did not have to be interpreted.
It could have been argued in this instance that the ring had been
purchased as an investment. If this type of argument were to be
successful it would be necessary for the court to look to the purpose
for which the ring had been acquired, for example, whether it had been
acquired for aesthetic purposes or as an investment. In the absence of
any direct evidence on this point then the value of the ring would
probably become highly relevant. This in turn would raise questions as
to the value at which an item ceases to be "personal apparel" and
becomes shareable. To date there have been no further reported decisions

on this section and it is unclear how the courts will deal with the
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provision.

Where the Act applies to an gssetj s.6(6) provides that it also
applies to the proceeds of sale of the asset, and t§ any asset acquired
in exchange for, or with the proéeedsfof sale of, the asset. Proceeds
from an insurance claim for 1loss or_damage-to an asset are considered

proceeds of sale for the purpose of the Act5.

A distinction is drawn in s.l between "commercial assets" and
"family assets". A "commercial asset" is defined as:
Yy

An asset that 1s not a family asset, including rights under

an insurance policy, life or fixed term annuity policy,
accident or sickness insurance policy, pension scheme or plan,
and any investment holding including deposits with a bank, trust
company, credit union or other financial institution other

than in a savings account, chequing account or current account
ordinarily used for shelter or transportation or for household,
educational, recreational, social or aesthetic purposes but not
including savings bonds or deposit receipts intended to be used
for shelter or transportation or for household, educational,
recreational, social or aesthetic purposes.

o
-

_the.other hand, means:

Vet

A "famil&néésétﬂ, Qn
....an asset owned by two spouses or either of them and used
for shelter or transportation or for household, educational,
recreational, social or aesthetic purposes including, without
restricting the generality of the foregoing,

(i) a marital home,

(ii) money in a savings account, chequing account or current
account with ‘a bank, trust company, credit union or.other
financial institution where the account is ordinarily used for
shelter or transportation or for household, educational, i«
recreational, social or aesthetic purposes, and savings bonds
and deposit receipts intended to be used for those phrposes,
(iii) where an asset owned by a corporation, partnership or
trustee would, if it were owned by a spouse, be a family asset,
shares in the corxporation or an interest in the partnership or
trust owned by the spouse having a market value equal to the
value of the benefit the spouse has in respect ©f the asset,
(iv) an asset over which a spouse has, either alone or in
conjunction with another person, a power of appointment
exercisable in favour of the spouse, if the asset would be a
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family asset if it were owned by  the spouse, and

(v) an asset disposed of by a spouse but over which the spouse
has, either alone or in conjunction with another person, a
power to revoke the disposition or a power to use or dispose
of the asset, if the asset would be a family asset if it were
owned by the spouse.

As a ganeral rule, family assets and_commercial assets are to
be shared equally between the spousesg; The.disfinction only becomes
relevant in determining:

(a) whéthef a non-shareable asset has been converted into a shareable

10
asset;

(b) a spouse's right to the use and enjoyment of an asset;

(c) the extent to which the court has a discretion to vary the equal

2
division.of assetsl .

The effect of the distinction in- these areas will be discussed
further where relevant. For the moment, discussion will centre on the

‘-manner in which certain assets have been classified by:the courts.

Itnis clear frqm the definition of "family" and "commercial"
assets that the vital question in determining the class into which an
asset may fall is the qguestion of its use. Items such as:household
furniture and cars used for family purposes obviously fall within the
class of family'assets as they are used "for transportation, or for
household, recreatidnal,'social or aesthetic purposes..."l3, Equally,
an apartment bloCk; retail business or medical practice would fall
ﬁithin the commercial asset category. In many cases under the Manitoba
Act the'parties'have'aéreed.at trial to a specific categorization and

the court has not had to deal with the matter at all. Thus in Jones Vv

14 \ . e s . .
Jones , an application for the division of marital assets, it was
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evident ‘that the.parties considered the husband's truck and sand buggies,
driven by:the husband on a contract basis, to be commercial assets. The
court accordingly. dea;t With'theicaSe”in view of that agreement and
understaﬂding without ‘further inquiry. In disputed cases the court will
look to the use of the asset and will not be influenced by what an asset

is called. Thus in Roschuk v RoschUleit was held that although the

husband's roofing business was reférred to as a "family business", it
was, in nature, a commercial asset. Deniset J., having noted that one

must examine the nature of the asset, found that the most important

: 16
asset of the 'business was based primarily on goodwill:

By that I mean the reputation of the husband as a "roofer", the
amount of business he can now expect and, foremost, his
industry in-carrying on personally and getting others to work

~for him...He should not be deprived of his tools of work and
ability to earn income.

Roschuk v Roschuk, in fact, is one of the few cases in which a

court has made a specific determination as to the classification of
each item of marital prqperty.-The court classified as "family assets”
the marital.home, t@e contents of the marital home, a family car, a
boat; motor ahd trailer,'and a homemade camper, two burial crypts and
a savings bank account created mostly by deposits of the family -
allowance cheques of the childrem'Into.the category of "commercial
assets" Deniset J, put a vacant lot near the marital home which was in
the joint names of the spousesl8,'property which had‘been in the name of,
the husband ana which was sold by him prior to triallg, property which
wasLbéihg used in conjunction with the roofing business and articles
and equipment suéh'asimotér vehicles; toois; materials and accounts
receivable also used in conjunction with the roofing business. The

reported case gives no indication of the reasons for the classification
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of assets, other than those connected with the husband's roofing

business, as commercial assets.

Cases decided subsequent tO'Roschﬁk rarely make mention of the
distinction between commercial assets and family assets, apparently
not viewing the distinction as important unless it is decided to vary
the general rule of equal dﬁ&sion of commercial assets by virtue of

20

the discretion under s.13(2) . Thus in the Queens Bench decision in

. g
Hull v Hull the assets involved included substantial business assets

of the husband acquired as a result of his talent .as a hockey player
with the Winnipeg Jets.Hockey team. These assets included a farming
and cattle operation annd co-ownership of the Winnipeg Jets Hockey
Club. Other:assets involved included a marital hohe, a home in Big

Island, a Manitoba farm and a substantial amount of furniture. Having

listed all the property owned by the parties, Deniset J. continued:22

Under the Marital Property Act the ultimate division must be
equal, unless the court sees fit to exercise its discretion
for any of the reasons set out in s.13(1) and (2)... I do not
see any financial or other circumstances which would influence
me to steer away from this equal division.

No attempt was made to categorize aﬁy of the relevant assets.
On an appeal from this decision to the Court of Appea123the appellate
court noted that one of the issues in dispute concerned the order for
an equal division of "commercial assets". However it did not specify
which assets fell into. this class, contenting itself with approving:
the trial decision that "an equal division'cannot be regarded as

grossly unfair, unconscionable or inequitable".

Cases in which an asset will be specifically classified, as
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already noted, have generally arisen only where the court has decided
to exercise its discretion under s.13(2) to vary an egual division.

' 25 .
Thus in Isbister v Isbister ~the court held that a pension plan

belonging to the husband fell within the definition of "commercial
asset", being specifiéally included as such under s.l(b), and went on
to decide that it should not be distributed between the parties for
reasons which will be discussed later. No attempt was‘made to classify

the other items of marital property subject to distribution. Similarly

. . , 26 . . .
in Geisel v Geisel "the court expressly followed Isbister in holding
that a pension was a commercial asset subject to unequal distribution
and then went on to divide the remaining "marital assets" equally,

without specifying into which class those assets fell.

Although the courts to date have paid scant attention to the
issue of classification, the issue ‘can, as noted earlier, be important.
It is thus necessary to consider what assets may be, and indeed have

been, classified by the courts as commercial assets.

.Reported cases indicate little difficulty is experienced in
classifying assets once a court has directed its attenﬁion to the
quesfionQ'In many cases it will be patently obvious into which category
an asset ought to be placed as s.l(b) in particular specifically

- . - o . - 97
includes many assets. Thus in Isbister v Isbister” a pension plan was

classified by definition as being é "commercial asset". In other instances
an asset by its nature will clearly be discernible as being a commercial
asset, as where the asset involved is a business enterprise. In Schnerch v
'Séhnércﬁzsthe court held that a hotel which hadloriginally been run by
both spouses was a "commercial asset" as the husband earned his

livelihood from the enterprise. Similar reasoning was used by the court



-101-

in Roschuk V‘Roschuk2gin holding that the husband's roofing business

was a commercial asset.

A questioﬁ'with which the courts have not yet been faced is how
to classify a registered home ownership plan. At first sight such a
plan would appear to be the same as an investment or pension plan and
so should fall within s.1(b). Yet it could also be regarded as money
in a trust company intended to be used for household purposes. This
would bring it within the class of family assets. Closer examination
of s.1(b) and (d) deepens the confusion. Section 1l(b) and (&) (ii) state
_that money in a trust company or other financial institution will only
be regardea as a family asset if the éccount is "ordinarily used" for
household purposes. A registered home ownership plan is nof being
ordinarily used for any purpose, although it is intended to be used
for household purposes at some time in the.future. However, éfl(b)
and (d) (ii) use. the words "intended to be used" to refer to "savings
bonds or deposit receipts". It is not éiear whether a registered home

ownership plan would fall within this specification.

Another guestion yet to be confrontedbby thevcourﬁs is how an
asset which has a dual purpose and is used partly for recreational
purposes and partly for business purposes will be classified. An
example of such'an asset might be where a‘car is used predominantly
for company business but is occasionally used to transport the children
‘to and’from school. Section 1(d) requires that an asset be "used" for
transportation. Classification in this case will depend; therefore, on
how the word "used" is defined. If the'word is defined loosely then

even occasional use as described.in this example would be sufficient

g,
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to satisfy the requirement. If the word is defined as meaning

"ordinarily used", then more than this occasional use will be required.

It is not clear whether the character of an asset may be changed
by subéequent usage. An exaé?le'of this would be where a painting was
originally bought as an:investmeht, thus making it a commercial asset,
but was later hung in the marital hbme, thereby bringing it -under the

"aesthetic purpose" category in s.1(d). It may be that s.15 of the

Marital Property Act would be relevant here. This section deals with

the closing date for the inclusion of assets in an accounting under

the provisions of the Act. Three alternative dates are available, either
(a) the date fixed by agreement of the parties, or failing agreement,
(b) the date when the spouses last cohabited, or:(c) the date when

an application is made by either spouse for an accounting and division
of assets under the Act. This section does not specifically cover._ >
the date at which assets ought to be characterized, not is the point
dealt with in any other provisions of the Act. It is likely, however,
that for this purpose the courts will look to the date when the spouses
last cohabited. It seems logical to classify an asset accordihg to how
it was being used by the family when the spouses wete#last‘living

29
together a.

Exclusions

A number of assets are specifically excluded from the operation
of the Act.. Section 4(1l) excludes from its provisions assets acquired
by a spouse:

(a) while married to but living separate and apart from the other
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spouse, oOr
(b) while married to a former spouse, oOr

(¢) while unmarried.

There are two exceptions to this exclusion. Firstly, s.4(2)
provides thét,'"notwithStanding clause 1(c), this Act applies to any
asset acquired by a spouse prior to but in specific contemplation of

the marriage to the other spouse'.

This provision was discussed by.the. court of Queens Bench in

Gifford v Gifford3o. In this case the defendantAwife had acquired shares
in a corporation prior to marriage to, but while living with; the
plaintiff husband. The defendant was at the time still married to her
first hquandQ The plaintiff alleged that these shares had been acguired
in specific contemplation of marriage rand that in spite of é.4(l)(b),

s.4(2) made the Act applicable to those shares.

Morse .J. referred to s.4(1l) and noted that s.4(2) provided that
"notwithstandidgvclause 1(c), assets acquired in specific contemplation
of marriage are subject to the Act". He concluded that, in view of the
clear wording of s.4(1), s.4(2) had éﬁplication only when the particular
asset acquired in specific contemplation of marriage is acquired by a
spouse while unmarried. As the defendant was still married to her.
former spouse when she acquired the shares in question he held that

s.4(1) (b) governed and that the Act did not apply to the shares.

In the event that he was wrong in his interpretation of s.4(2)

and that the section extended to all assets acquired in specific
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contemplation of marriage, irrespective of the marital status of the
owner spouse, Morse J. decided that there was no evidence to suggest
that the shares had been acquired in specific contemplation of marriage
at all. The wife had been involved in the formation of the company in
which she held shares and wished to become a shareholder before she
had formed any intention of marrying the plaintiff.AThis fact in

itself was sufficient to withdraw the assets from the Act's provisions.

The second exception to the exclusion in s.4(1) appears in
s.4(3) (a) and (b). This exception is to the effect that, although asséts
acquired outside of marriage and cohabitation are not subject to
sharing, any appreciation or depreciation which occurs while a spouse
is married to and cohabiting with the other spouse shall be considgred
in assessing the assets of that spouse. In addition, any income derived
from the assets while the spouse was married to aﬁd cohabiting with the

31
other spouse is subject to the Act .

Under s.7, gifts, trusts, benefits and inheritances from third
persons are excluded from the Act's provisions ﬁnless they were
conferred with.the intention of benefitting both spouses. Income from
Oor appreciation or depreciation of such assets afe likewise excluded32.

As these provisions exclude only assets from third persons, inter-

spousal gifts are still subject to 'sharing.

. . . L - . 33
Section 7 was discussed in Simpkins v Simpkins . The court here

concluded that the evidence did not show that legacies left to the
husband by his father were intended to benefit both spouses. In so

deciding it was noted that the father had provided for a gift over to
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his son-in-law in the event that a legacy left to his daughter failed.
No similarvprovision for a gift.dver to the daughter-in-law was made in
this case in.the event that the gift to the defehdant_husband should

fail.

. . 34 . .
In Isbister v Isbister” the Court of Appeal explained that

property acquired by inheritance is not subject to sharing even if it
has been used for a faﬁily purpose. The assets involved in this case
comprised an investment portfolio which consisted of funds inherited
by the wife from her first husband. All investments were made in the
wife's name, although she was willing to share the income énd'part of
the capital with her secénd husband. The court held that the investment
portfolio was not a family asset subject to distribution. Monnin J.A.
noted:35
This: was the wife's inheritance, and it was not devised nor
"bequédthed to her with the intention of benefitting both spouses.

As a matter of fact upon the death of the first-spouse, the
second spouse was unknawn to the parties.

The court accordingly reversed the decision of the trial judge,
Solomon J., who had held that the asset in question had become part of
the family assets because the parties intended to incorporate the

. 36
assets into a family estate .

An interesting gloss on the interpretation of s.7 was introduced

‘ 37 :
in Dixon v Dixon . In this case the wife had received a gift of money

from her parents prior to marriage and had placed the money in a bank
account. The court held that this asset was an asset in the hands of the
wife prior to marriage and not a gift within s.7(1l). The asset, therefore,

fell under s.4 and, as the money had appreciated in value, an equal
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sharing of the appreciation was ordered. P.P. Ferg Co. Ct. J. reasoned

as follows:
...The husband argues that s.7(1) only applies to gifts made
during.the course of the marriage and the gift does not fall
within the ‘qualifications provided in the séction as benefitting
both spouses. The section speaks of assets "acquired by a spouse",
so it must be interpreted as meaning an asset acquired after or
during the marriage. Such an asset} then, does not attract the
sharing of an appreciation. The next subsection (3) of .7 is
in essentially the same terms, but for an inheritance, and it
must be interpreted as an inheritance received during marriage.
Accordingly, this account, or asset, must be regarded as an asset
in the hands of the wife prior to marriage, and not a gift within

s.7(1l), therefore placing it within s.4(3) (a)...with the effect
of requiring any appreciation to be shared.

This interpretation clearly runs counter to the decision reached
in the Isbister case. The Court of Appeal in the latter insténce, howéver,,
did not have its attention drawn to the niceties of the section's
language. The intefpretation in the Dixon case appears correct on: the

strict wording of s.7.

It is uncleér whether wedding and anniversary presents would be
exclpded‘under the provisions of s.7. In the Dixon casé, P.P. Ferg Co.
Ct. J. argued that by definition (referring to thetdefinition of family
assets contained in s.1(d), "items owned by (the husband) prior to
marriage and brbﬁght into the home and items brought intoc the home by
the wife and owned by her, and whether given to her as shower gifts, or
wedding gifts, or to either of them or whatever, once "used", immediately
become'"fémily assets" and must be shared equally“39. This argument
fails to take into account the fact that " (a) non-shareable asset does
not become .a:shareable asset because it would, if shareéble, be a family

40 . , S . .
asset" , and the reasoning, therefore, is highly suspect. No reported

cases have been heard on this point as yet. In England the law in this
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4
area was laid down in Samson v Samson l. It was here held that there

was no principle of law that wedding presents are joint presenfs to both
spouses. If there is evidence of intention on the part of the aonorj
that may determine'whéther the gift belongs to one spouse or both, but,
if there is no evidence, the inference may be drawn that gifts from
relatives or friends of a spouse were gifts to that spouse. It is
possible that the Manitoba courts would apply this general rule of

intention in similar cases.

Yet another exclusion is contained in s.8(1l) of the Manitoba
statute. This section provides that the Act does not apply to damage
awards, settlements;or insurance claims for personal injuries except
to the extent that the proceeds are compensation for loss to both

. . 42, .
spouses. In Dixon v Dixon it was held that worker's compensation

payments were not exempt pursuant to s.8(l), since they were not a

damage award, a settlement or an insurance.claim for personal injury

or disability. Instead they were intended to replace lost wages.
Accordingly a lump sum awarded to the husband under the Worker's
Compensation Scheme was oraered to be shared equally. This interpretation
seems logical because if a spouse were working and receiving the income
for whose loss he has been compensated, that income would be subject to

the Act.

Section 9 excludes from the provisions of the Act any asset that
has already been shared equally between the spouses, or that is acquired
by one'spouSé'from’the'other by virtue of a sharing of assets under the

o g
Act. In Tycholiz v Tycholiz “the court held that a home held in joint

tenancy by the spouses had already been shared equally within the
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meaning of s.9 'and, accordingly, was not subject to the Act. Although

the decision was appealed to thé Manitoba Court of Appeal44,'the appellate
cogrt made no reference to the effect Df's!9,vbut dealt instead with the
guestion -of postponing the husband's right to sell the‘héﬁe. The Court

' 45 ' . ’
of Appeal in Isbister v Isbister , however, followed the approach of -

the trial judge in Tycholiz and held that a jointly owned marital home
and jointly owned realty in British Columbia were assets already shared
equally and'therefore were excluded from the application of the Act by

virtue of s5.9.

Little attention has been directed to date to the gquestion of how
property which is jointly owned, or indeed falls outside the Act's

provisions for any other reason, should be distributed. In only one

instance has the matter been toéuched upon at all. Marauda v Marauda
concerned, among other property, land inherited by the husband from
his father. The land was exempt under s.7 but the wife claimed that she
should be entitled to a share in it by virtue of a constructive
trust. As the wife had been held entitled to shafe in other marital ‘assets
Kirby J., for the Court, held that there was no evidence to support a
. 4
finding of a constructive trust. He went on to say::
By this decision I do not mean to say that there will never be
a situation in which assets owned by one. .spouse and falling
outside the operation of the Marital Property Act will be
subject to a constructive trust. I am simply saying that on the

facts of this case, there is nothing to entitle” the applicant
to the declaration which she seeks.

It seems clear that only in exceptional cases would the courts
attempt to go outside the Act's express dire¢tions as to what assets
are to be shared between the spouses. On the other hand if a court is

faced with a situation where, for example, the only asset owned by a
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married éouple is a home brought into the marriage by the husband and
in his sole name, the court may feel that an equal distribution of

the appreciation of its value, as provided for by é.4(3)(a) and (b),
would not be enough to compensate the wife for her vears of service to
the marriage. In such an instance it is important that the courts have

an extra-statutory power to ensure that justice is done.

Where an asset is excluded under the Act, the proceeds of sale
of such asset are also éxcluded, as is any asset acquired in exéhange
for the excluded asset unless'the proceeds are used to acquire a family
asset or the asset acquired in exchange is a family asset. Similarly,
.although income from gifts, inheritances or trust benefits is usually
excluded from sharing, if the income is used to acquiré a family asset
then that asset ié subject to the Act49. This is one of the areas in
which the distinction between "family assets" and "commercial assets"
becomes important. An example will illustrate; A husband inherits land
from his father, such inheritance being intended to benefit the husband
only. This land would be exempt from the provisions of the Act by wvirtue
of s.7. If the husband sells this property and uses the proceeds to
purchase shares in a corporation, then those shares would be equally
exempt as they would constitute commexrcial assets. If, on the other
hand, the proceeds had been used to purchase a holiday home for the
family, then the holiday home would be subject to sharing as it is a
family asset. The exclusion in s.7(5) has been strictly interpreted
by the courts and it has been held that in order to convert . an
excluded asset into a shareable asset the original asset must have been

actually sold or exchanged for another. In Simpkin v'SimpkinSOthe

property in dispute was a corporation set! up by the husband's father
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and given to the husband prior to marriage. It was thus exempt under
the provisions of s.4(1). The couple's life together was financed from
income paid to the husband from the corporation, the income being used
to purchase, er‘example, food, shelter, airline tickets, theatre
tickets and sporting gear. The wife argued that the whole of the income
which the capitalized assets of the corporation might reasonably be
expected to realize if sold in~“the open market constituted a family
asset, on the basis that part of it had been used for a family purpose.
The income already spent on purchasing family assets was admitted by
the court to have been converted into a family asset. Wilson J.,
however, refused to extend the exception in s.7(5) to coveér that income
which had not already been used to acquire family assets, in other
51
words, the income remaining unspent in the corporation. He stated:
Section 4(5), to my mind, was intended to deny the exemption
otherwise enjoyed as to income arising from and paid to a
spouse from an exempt asset where that income is used to
purchase a family asset, for example, a rainting, an automobile,
a house etc. The income so used that much, but no more, is to
be taken into account by the division of assets provided by
Part II of the Act, subject of course to .9, whereby to the
extent the "family asset" so purchased has already been shared,
e.g., food eaten, tickets used or the ‘subject of a property
settlement caught by s.9, in which the asset otherwise so

identifiable disappears from the accounting contemplated by
Part II. ‘

The decision in Simpkin was specifically approved by O'Sullivan

J.A. in Smith v Smith52. The Court of Appeal here reversed a decisioh

at trial which had held that a farm owned prio? to marriage by%ﬁheT
husband had become a family asset by reason of the fact that it had been
used by the family. The farm itself was exempt under s.4(1). The trial
judge, however, had stated that the'farm.was lived on by the family and
operated onxé day to day basis to provide thé'necessarieé of life for

the whole family, it was no longer a commercial asset. It had instead
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become a family asset and as such the applicant wife was entitled to an

' : . . " 5
equal division. O'Sullivan J.A. corrected the trial approach and noted: 3

I think the learned trial judge was in error in lbooking at the
Act in this way. The test for distinguishing commercial assets
and family assets is one thing; that test is applicable to
shareable assets. What the learned trial judge might have
considered, if he thought he should deal with the character of
the farm in this case} was not whether it was a family asset
as opposed to a commercial asset, but whether it was shareable
or non-shareable. A -non-shareable ‘asset does not become a
shareable ‘asset because it would, if shareable, be a family
asset, but if the non-shareable asset is not sold it remains
non-shareable (except, of course, fox possible appreciation in
value).

"Use and enjoyment" - S.6

The Marital Property Act does not provide for instantaneous

sharing of assets, but rather for a deferred sharing which comes into
play only on marriage breakdown} Section 6 (1) of the Act provides that
no provision in the Act vests title to or interest in any asset of

one spouse in the othexr spouse and nothing.in the Act has any effect on
the owner's ability to deal with the asset. The effect of this section

54
was discussed in Clark v Clark , where it was held that a lis pendens

. .55
as authorised under s.87(1) of the Queen's Bench Act "could not issue

.on land which comes within the purview of an action under the Marital

Property Act. The reason was that a lis pendens wculd prevent a title-

holding spouse from dealing with - his property as provided by s.6(1).

The'righ?s of ownership affirmed in s.6(1l) are not all encompassing.
Under s.6(3) spouses are given equal rights to the use and enjoyment of
any asset tHatvis ordinarily used or enjoyed by both of them. With
respect tofthelmarital home, however, this right of'uée'and enjoyment

is subject to any court order giving exclusive possession of the marital
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56
home to one spouse .

Section 17 authorises a spouse to apply to the Court of Queens
Bench, in the event of a breach of any provision bf the Act, for an
order or judgment with respect to the application. It“would appear that
through the combined forces of s.6(3) and s.17, a spo;se could apply
for an order of possession or use of any family asset. Such an order,
of course, would not exclude use by the other spouse. It should also
"be noted that the rights éf use and enjoyment contained in s.6(3)
extend only to family assets. The classification of assets will

therefore be very important in any dispute under these sections.

No decisions on this area have been reported to date.

56
Distributions under the Act a

.The Marital Property Act provides that each spouse has the

right to have his or her assets divided equally uﬁon the happening of
certain specified event557. Under subss.(l) and (2) of s.13, however,
ﬁhe court is given a discretion to vary‘the equal division of assets.
Under s.13(1) the court may vary an equal diwvision if satisfied that

a division of the assets in equal shéres would be grossly unfair or
unconscionable having regard to any.§§:%§§F§;ﬁérthiﬁancial or other
circumstances of the spouses or thé'egéfaéraina;y nature or value of
any of the assets. With regard to commercial assets, the court may

have regard to the‘factghat@{diyiﬁépp,6f%&fiiﬁéétstL§qQal sh&resﬁouﬁ@
be clearly inequitable having regérd to any ciréumstances the court

. . o .. 57a , v . .
deems relevant. In Marks v Marks =~ Hamilton J. explained that the
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test is whether, having in mind the principles of shared responsibilities
and obligations set out in the Act, the presumption of equal shating |
and the different tests for the division of family and commercial assets,
it would be clearly inequitable to divide the commercial assets on an
equal basis. In the case at hand he noted that where a wife played nb
part in the o6peration of a farm, and performed less than‘her fair

share of the overall responsibilities and obligations of the marriage,
this might not justify an unequal division of family assets, bﬁt'did

justify unequal division of the farm assets (commercial assets).

In making a distribution under the Act a court must use a dual
approach. It must first decide which assets are shareable and which are
. 58
not. Non-shareable assets are those expressly excluded under the Act .
If an asset is found to be non-shareable then the question of whether
it is a family asset or commercial asset is irrelevant. It cannot be
included in#an accounting under the Act unless it has been sold or

exchanged within the meaning of s.7(5) or there has been an appreciation

or depreéiation within the meaning of s.4(1).

Once the court has discerned>which assets are shareable it
must then decide whether these assets should be divided gquélly between
the spouses or whether it should‘exercise its discretion and érder an
unequal division. As noted already, the discretion which the court may
exercise is broader in respect of commercial asséets than it is for

family assets.

Reported cases .indicate that a case must be very well made out

before a court will be prepared to depart from the presumption of
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equal sharing. In ‘Sawchuk v Sawchuksgkennedy Co. Ct. J. ordered an

equal division of funds accumulated iﬁ.a husband's registered retirement
savings plan, rejecting the husband's submission that there should ™~ .-
be an unequal division because the wife, who was physically and
emotionally ill'dufing the five years of cohabitation, did not make

any contribution to the asset. The court referred to the discretionary
power avadlable to it under s.13(1l), therefore implying that it regarded
the savings plan asca family asset. No express statement as to A; S ";~'
characterization was made. The asset should, in fact, have been treated

as a commercial asset, as 1t is expressed to be under s.l(b), but it

is probable that the court would not have been influenced by this fact,

as it concentrated on contribution rather than.characterization. It

found that the wife had contributed té the family asmuch as possible.

As both parties had contributed to the best of their respective abilities,

the court felt that the wife should not be penalised for her illness.

Hull v Hull6ois another instance of the.strength of the presumption of
equal sharing. As indicated previously, the assets here included a
substantial fortune earnedbby the husband as a result of his singular
talentias a hodkey,player. The wife haa contributed nothing financially
to the amassing of this fortuné, having devoted herself to her role as

a wife and mother. No specific finding was made by the court as to which
of the assets of the family were "family" or "commercial" in nature. It
is cleaf, however, that at least some of the assets must have been of é
commercial type. It was thus open to the court to order an unequal
division under s.13(2). Instead the Court of Appeal decided that an
egual division was not grossly unfair, unconscionaﬁle or ineqguitable and

accordingly approvedithe trial decision ordering an equal division
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An unequal division on the basis of non-contribution was made in
Kozak v Kozak62. In this instance the court refused to give a wife a
share in her husband's employment pension plan where she had made no
contribution to the plan and had left her husband and children to live
with another man. This was clearly an extreme case as the wife, in the
view of the court, had made no contribution to the family whatsoever.
It is important to note also that the court was able to exercise the
$.13(2) discretion in this regard, as the employment pension was

recognised as being a commercial asset under s.1l(b).

It is apparent that the only reported decisions to date in
which a court has exercised its discretion to order an unequal division
have all involved commercial assets. Even here, however, the courts
appear not to depart from the presumption of equal sharing unless the
inequity or unfairness which would be rendered thereby is clearly
manifest. An example of such a circumstance may be seen in Roschuk v
Roschuk63, where the Court of Queens Bench decided it would be ineguitable
to interfere with the husband's roofing business. The relevant assets
were divided in such a way as to prevent the necessity of such interference.

64
Similarly in Schnerch v Schnerch it was held that the prejudice that

the sale of the husband's hotel would mean to the lifestyle of the husband
and the two sons for whom he was responsible, taken against the terms on
which the hotel operation was begun (it was originally run as a family
business), meant that to admit the wife to an equal share in the commercial
assets, either by sale of the operation or by transfer of a 50% share to
her, would mean the "unreasonable impoverishment" of the husband. The

court therefore exercised its discretion under $.13(2) and refused to

award the wife any share in the property in question.
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Valuation of Assets

Oﬁly those assets owned by the spéuses at the "valuation date"
will be included in-an accounting under the Act. The "valuation date"
is a date agreed upon by the spouses or, failing agreement, the date when
the spouses last cohabited or the date of the act of dissipation of a
spouse which created a right to a division of assets under s.12(e). In
the latter instance, if the spouses continue to cohabit after the relevant
act or omission, the date an application is made under'the Act is the

5
relevant date6 .

The value of an asset for thé purpose of an accounting is its
fair market value at the wvaluation date, in other words, the amount fhe
asset might reasonably be expected to realize if sold in the open market
by a willing seller to a willing buyer66. This definition has created

. . . . 67 L
difficulty in the realm of pensions. In Isbister v Isbister 'Monnin J.A.

discussed this qguestion. Having referred to s.27 of the Pension Benefit

8 9
Act6 and s.10(1l) (b) of the federal Pension Benefits Standards‘Act6 ’

which prohibit the assigning of pensions, he continued:7o

How anyone can place any market value on a pension fund or
scheme in light of these two sections is difficult to fathom.
There is not .likely to be any market value for funds which are
so clearly, by statute, unassignable, unable to be charged and
free from seizure, execution, attachment, and any transaction
which purports to assign, anticipate or .give as security such
moneys, is declared to be void. Who in his right mind would want
to purchase such an asset? Without a purchaser it is not possible
to put a price on same or to valuate it for the purpose of
division or-accounting of assets. Consequently, s.l(b) of the
Marital Property Act, which purports to include in commercial
assets, rights under a "pension scheme or plan" is not likely

to result in any accountable value. ’

Bearing this in mind, he felt it would be unfair to expect the
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husband here to compensate his wife fér something which is independent
of him until he has reached retirement age, which no-one can be certain
of reaching because employment may cease, the pension fund may be

bankrupt, or death may arrive prior to retirement.

- - 71 .
In Marauda v Marauda + Kroft J. declared that as long as

Isbister v Isbister remained law, the fact that pension benefits could

not be given any accountable or market value as of the date of
separation meant they could not be considered when making a division
of assets under the Act. He did feel, however, that the benefits might
at some future date be relevant in determining a lump sum or periodic

maintenance.

A partial solution to the difficulties encountered in these cases

. . 72 . .
was reached in Geisel v Geisel "+, In this instance the guaranteed

portions of the husband's pension were divided equally, the value of
such portions being clearly ascertainable. The portions payable after
the guaranteed period expired were not taken into account, however, on

the basis that their value could not be ascertained.

The cbnsequences of the Isbister decision are severe, as they
preclude a spouse from sharing in pension benefits of the othgr spouse,
which will often be one of the most valuable assets available to the
family. To compound matters, the decision appears to have been made in
the absence of any detailed attention being paid to available solutions.
- Monnin J.A. in'I;Bié£e£ failed to follow British Columbia décisions on

| . . R e 7
the question of evaluation as expounded in Rutherford v Rutherford

- o aa I | |
and Belcher v Belchexr .. In the Rutherford case the husband, a




-118-

provincial civil servant, had contributed to, and would be entitled to
receive when he reached retirement age, a pension pursuant to the

S o g N .
Pensiors Public Service Act ~. At the time of the trial proceedings in

November 1979, the husband was 53 years of age. Under the above-
mentioned Act, he could retire at the age of 55, 60 or 65 at his own
election. The amount of the pension benefits would be based upon the_
average of his last five years' salary. By the time the case was decided
in the Court of Appeal in September 1981, it was apparent that the
husband had chosen to continue working and that he was not going to
retire at age 55. On the question of the wife's right to realize on the
part of the pension held to belong to her, Seaton J.A. decided that

if the appellant husband held up the pension then he should be required
to pay compensation to the wife. The compensation would be the amount
she would have received if he had retired. He concluded that if Mrs.
Rutherford elected to take the immediate pension, Mr. Rutherford

would be obliged to pay her an amount equal to her share of the pension
she would have received if he had retired at age. 55. If she preferred
to wait, he suggested that she should be allowed to elect any date

compatible with the plan to enforce such payments.

In the Belcher case, the husband's pension entitled him to a
monthly sum on retirement, a cash surrender if he terminated employment,
and a death benefit. The court followed the approach laid down in

Rutherford, noting the dilemma which faces a court in these situations:76

The dilemma results, I think, from the fact that the statute
treats pension plan benefits in the same way as assets already
in existence, and it contemplates a once-and-far-all division

of such assets as at the time of the triggering event which
terminates the family relationship. But'pensibn plan assets arer
not a form of realizable personal property which can be disposed
of and divided at any time. Such a plan is not really an "asset"
in the conventional sense at all; in such a case as this it is

merely a possible source of income which may be received in the



~119-

future and out of which one spouse may be able to support the
other during their retirement.- '

Once again, the court resolved this dilemma be deferring any-
division of the pension rights until such time as the benefits became
payable, protecting the wife's interest in the meanwhile by designating

her as a beneficiary.

Little reference was made to these cases in Isbister v Isbister.

Monnin J.A. eommented that British Columbia and Saskatcﬁewan decisions

on pension rights must be carefully scrutinised, but gave no'explanation
for this eomment. Although the scheme of tﬁe British Coiumbia legislation
is different~from‘that.of the Manitoba statute, that difference ehould
not preclude therapplication of the procedure adopted in Belcher to a
Manitoba case. Monnin J.A. noted, however, though without further’

discussion, that he had read both Belcher and Rutherford before

- \ . . 76a
arriving at his own decision. .

Sharing of debts

The Marital Property Act makes some provision for the sharing

of the debts and liabilities of a spouse. Section 10 provides that the
debts and liabilities of a spouse will be deducted from the total
inventory of that spouse in an accounting. Subsection (1) does not
permit a deduction so as to result in a negative value, except by
. 77 . . , . .

court order . Similarly, although assets acquired before marriage are
not subject to the Act, any depreciation in their value that occurs

. e . . . . .78 . , v .
during cohabitation is considered , except that where the combined

depreciation exceeds the combined appreciation, the exces's depreciation
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is not deducted unless so ordered by the court.

It appears that the court will generally only order that a depreciation
be shared where the non-owner spouse has been awarded some share invthe

L ' . . 79 :
depreciating asset. Thus in Jones v Jones all the "commercial assets"

of the parties had gone to the husband. Among the reméining assets was
an outstanding debt to a bank. The wife alleged that.the indebtedness
related to the purchase of a truck used by her husband for commergial
purposes. The husband‘countered with tﬁe allegation that family debts
were included iﬁ the indebtedness but refused to produce bank records
and wés unable to substantiate his allegations. The court held that, in
view of the fact that the accounts were in the name of the husband, the
greater onus was on him if he asserted that some of the debts related
to both family and commercial assets. Accordingly the court held that
the husband was responsible for the whole of the indebtedness to the

bank.

The only other reported decision to date on the question of

. 80
sharing debts is Geisel v Geisel . The wife here had included in her

inventory as a debt, legal fees incurred before the date of separation
in connection with the couple's marital difficulties. The court refused
to allow the debt to form part of the accounting as it would ha§e the
effect of compelling the hushand to pay one-half of the solicitor_
client costs of the wife. It was felt that the proper way to deal with

such costs was by way of an award in the legal proceedings.
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The Matrimonial Home

The definition of "family assets" in the Marital Property Act

892 .

"expressly includes a marital home . "Marital home" is further defined

in s.1l(e) as:
property in which a spouse has an interest and that is or has
been occupied by the spouses as their family residence and,
where the property that includes the family residence is
normally used for a purpose other than residential only,
includes only the portion of the property that may reasonably
be regarded as necessary to the use and enjoyment of the
residence, and where the property is owned by a corporation in

which a spouse owns shares that entitle the spouse to occupy
the property that spouse has an interest in the property.

This definition will in most cases be relatively simple to
apply. Thus where a %@miiy home is located on farmland, ﬁhe dwelling
house and as much of the land as is used for residential purposes, for
example, a vegetable garden, a play-area for the children, will qualify
as a "marital home". Difficulties may arise with the definition when
the property in question is used for both residential and non-residential
purposes but the two Uses are not.easily attributable to different
areas of the proberty. An example would be where the family has always
rented out a floor of the house to a boarder or where the family lives
above a corﬁer grocery store which they operate. The gquestion here
becomes how to determine what portion of the value of the building and
the land on which it is situated is residential. This issue will be
particularly relevant where the éourt decides that an unequal distribution

of assets should be awarded on the basis of its discretion under s.13(2).
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Another qguestion yet to be determined is whether a marital home
can change its <character. The definition in s.1l(e) defines a marital
home as beinghone "that is or has been occupied by the spouses és their
family residence". If a family had occupied a cottage as their family
residence at one time but late; moved to a different reSidence and
rented out the cottage, does that cottage still qualify as a "marital
home"? Logic would dictate not; but the wording of the section is

ambiguous.

Resolution of thi$ question will depend in part on whether or
not a family may own more than one marital home. The Manitobé Act does
not address itself to this point. It is clear that more than one property
may be occupied as a family residence, as where a couple have a summer
and winter residence, both occupied by the family for extended periods
of time. In such an instance it is likely that a court would regard
both residences as falling within the category of marital home.
Difficulties may arise in-other circumstances as to thé length of
residence that is required for this purpose. For example, would a
beach cottage used only on weekends be considered a family residence?
If nof, how extended a residence would be required in order to qualify
a house as a marital home? All these questlons are left unanswered by

the Act and have not yet been touched upon by the courts.

A "marital home" is property in which a spouse has an "interest".

N e e g
Accordingly it was held in Hallett v Hallett by Dewar C.J.Q.B. that

a sale of the marital home could not be ordered where title remained in

| | . R TP, |
the name of the director of the Veteran's Land Act . The director was

registered owner of the land under an agreement by which the defendant
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had possession subject to a stipulation that he held or occupied it.as

a tenant at will and that any assignment by him would not be valid. This
decision was reached despite the ‘fact that the agreement also provided
for the reconveyance of the land to.the’defendant at some future date

when the debtioutstanding had been repaid.

One major setback to the division of the marital home has arisen

from the interpretation of s.9 of the Marital Property Act. In Isbister v

85
Isbister the court held that jointly held realty is excluded from the

provisions of the Act by reason of s.9, which excludes property "already

.86
shared equally"” . Monnin J.A. noted:87

I have already dealt with one issue, namely, .9 of the
Marital Property Act. Clearly, that statute does not apply to
any asset that has already been shared equally between the’
spouses. In the absence of any claims that the shares are
unequal, a title to real property in the joint names of the
spouses means what it says, namely, that the property is
shared by them. Either spouse can enforce this right by virtue
of the Law of Property Act88, since the Marital Property Act
does not apply to such transactions, there is no need to bring
such property into the accounting and division of the assets.

This decision has a profound effect on applications for the
division of the marital home, many of which are now boughttin the joint

names of husband and wife.

It seems that the interpretation in iébigtef came as some
suprise to préctising family lawyers in Manitoba. Certainly in Tycholiz v
Tycholizsgthe Court of Appeal had confirmed, without demur, an order of
the trial court granting thewwife sole possession of the jointly held

marital home pursuant to s.10 and affirmed that the husband's rights

under s.12 of the Marital Property Act could be postponed. The Isbister

. 4 | o e 90 .
decision, however, was followed in Geisel v Geisel . The husband in
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this case had been well advised and had brought an application under

the Law of Property Act. The court held that, as there was nothing

making ‘an equal division inequitable, an order for the sale of the

property and division of its proceeds should be made.

It is extremely unlikely that the legislature intended that a
jointly owned marital home should be exempt from the provisions of the

Marital Property Act. The result of the courts' interpretation of s.9

will have the effect of removing from the protection of the Act what
will, in the wvast majority of cases, 'be the most important, and for
somg the only, family asset which they own. In its stead, the parties
will now have to resort tb an application under s.19 of the Law of °

Property Act for an order enforcing the sale of the jointly held

property. This Act was not designed with marital disputed in mind and
therefore does not contain many of the possession orders or other similar

procedures available under the Marital Property Act. Although.under the

former Act a court may consider the question of unequal sharing if
equity so demands, thét is not enough‘to compénsate. No cases have vyet
héen rebortea‘in which an obvious diffiéulty has arisen in this regafa.
When such a case preSeﬂts itself it will become all too apparent that
different proceduresvwill have to be pursued depending on in whose name

title to the home lies.
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19. Again no explanation was given as to why this property should
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Since this chapter was first writted the Marital Property Act

has been amended to ensure that pension benefits are considered

as family assets.Bill 15, read for the first time in the
legislature on March 12, 1982, amended the definition of
"commercial asset" in s.l of the Act so that it now means, simply,
any asset that is not a family asset. The definition of family
asset was also amended so as to include, specifically, rights under
life, accident and.sickness insurance policies, rights under an
annuity policy and rights under a pension scheme or plan. Other
amendments make it clear that when an asset is subject to the

Act, the latter applies even if the asset consists of mere rights,
whether present, future or contingent, and make special provision
for the valuation of non-marketable assets.
Bill 15 recelved Royal Assent on June 30, 1982 o 3
*Isblster v Isblster, N~ 25'\Supra, and Gelsel TV Gelsel n 2ﬁ,supra,
have clearly been” spéc1flcally affécted’ by this new 1eglslatlon,
as a pension can no longer be dealt with as if it were a
commercial asset. What other impact the legislation will have
remains to be seen. Zt may be that the Manitoba courts will now
feel prompted to specifically classify each asset as falling into
either the family asset or commercial asset category. Given that
the amendments operate so as to include as family assets, property
that was previously included in the commercial asset category,
however, it seems more likely that the distinction between the
categories will be regarded as even less relevant than before.

(1981) , 8 Man. R.(2d) 437 (Man. Q.B.). On appeal to the Court of
Appeal, (1982), 13 Man. R.(2d) 152, the court affirmed that the
shares should remain the property of the wife, but awarded the
husband one-half of the appreciated value of the shares durlng the
years of marriage.

S.4(3) (c). For an example of the operation of this section, see
n. 30, above. :

S.7(4).
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Supra, n.25.
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Man. Q.B. August 3, 1979 (unreported).

Queens Bench Act, R.S.M. 1970, c.C280.

S.6(2).
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This section is not intended to:be an exhaustive.. examination of
discretionary Judgments under the Marital Property Act. It merely
seeks to indicate that although the Manitoba Act gives a wide

- dé¢finition to divisible property, the courts have on occasion

exercised their discretion so as to narrow the definition. In so
doing, ‘Manitoba courts have sometimes reached conclusions that

mlght have been reached in provinces that have a "family asset" and
"contribution" definition.

12.
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Chapter 4 - Newfoundland

In September 1967 the provincial Minister of Justice for

Newfoundland set up the Newfoundland Family Law Study to examine the

unsatisfactory state of local matrimonial law as it then existed< The

Study issued fourteen project reports, the eighth such report concentrating
on matrimonial property 1awl. This report recommended proprietary reforms
in the law, being particularly influenced by the original recommendations

made in 1967 by the Family TLaw Project in Ontario to the Ontario Law

Reform Commission with respect to property rights between husband and
wife and the right to occupy the matrimonial home. it recommended the
retention of a separate property regime during marriage, to be replaced
by a system of community of property tempered by judicial discfetion

when the marriage broke down or was dissolved.

Based on the principle, though not on the particulars, of this
report, legislation was introduced into the Newfoundland Legislature
in May 19782. This legislation was being considered by the .Committee of
the whole of the Provincial House of Assembly when the House of Aséembly
was dissolved on May 25, 1979, for the purpose of holding a provincial

election.

New legislation, similar to Bill 33 of 1978, was introduced into
S » 3
the provincial House of Assembly in October 1979°. This legislation, the

e e e | ) 4
Matrimonial Property Act, was eventually passed into law . The Act

received Royal Assent on December 14,‘1979, and came into force on July 1,

1980. Substantive amendments to ss.4, 10 and 15 of the Act were passed



-131-

5
and assented to on June 5, 1980 . These amendments became effective as

of July 1, 1980. There have been no changes made to the Act since that

date.

The basic principle of the Matrimonial Property Act is that

"matrimonial assets"6acquired during the marriage are to be divided
equally on marriage breakdown. Certain assets (for example, gifts and
inheritances), are excluded from sharing. Business assets are dealt with
separately in s.27 and may be shared i1f one spouse has made a financial
of other contribution to the building up of those assets. The matrimonial
home is dealt with under Part 1, which gives spouses special property

rights and priveleges in this regard.

"Matrimonial assets"

The purpose of the Matrimonialdl Property Act, as stated in s.3,

is to:

(a) recognise the contribution made by each spouse to a marriage,

(b) give a one-half interest in the matrimoniadl home to each

-~ spouse, '

(c) provide for the deferred sharing of most other property
acquired during a marriage, and

(d) provide for judicial discretion in sharing business assets
built up by a spouse during a marriage.

Part 11 of the Act deals with matrimonial assets and gives the
court the power to divide such assets in equal shares between the
spouses. The purpose of this Part of the Act is clearly set out in

s.17 as follows:
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17. The purpose of this Part is to recognise that child care,
household management and financial support are the joint
responsibilities of the spouses and that there is a joint
contribution by each of the spouses, financial and otherwise,
that entitles each spouse to an equal division of the
matrimonial assets acquired during the course of the marriage.

"Matrimonial assets" are defined in ss.lG(l)(bXﬁ (2) and (3),

which provide:

16(1) In this Part

(b) matrimonial assets" includes all real and personal
proporty a"culred .by eithér or. both spouses during. the.
marrlaqe, w1th the .exception® of,

o e T T "

(i) gifts, inheritances, trusts or settlements received
by one spouse from a person other than the other spouse
and any appreciation in value of them during the marriage,

(ii) personal injury awards, except the portion of the
award, if any, that represents compensation for economic
loss,

(1iii) personal effects,

(iv) business assets,
(v) oroperty exempted ‘under a marriage contract or
separation agreement

(vi) family heirlooms, and

(vii) real or personal property acquired after separation.

(2) In the case of a matrimonial home, matrimonial assets
includes a matrimonial home acquired before the marriage, and
notwithstanding subparagraph (i) of paragraph (b) of subsection
(1), includes a mattrimonial home acquired by.gift, settlement
or inheritance.

(3) Where before or after the coming into force of this Act
property owned by a corporation would, if it were owned by

a spouse, be a matrimonial asset, then shares in the corporation
owned by the spouse having a market value equal to the value

of the benefit the spouse has in respect of the property are
matrimonial assets.

The first point of interest about the definition is that all real




-133-

property andiéli personal property acquired by either or both spouses
during thefmarriage is said to be a matrimonial asset. There is no
requirement that property must be used for any particular purpose in
order for it to gualify as matrimonial property. The property need

not be "used" at all, in fact. So in Badcock v Badcock7, one of the

items of ‘property in dispute was a house. The wife had éverseen the
building of the housé but had refused to live in it at any time after
it was built. The house was nevertheless held to be a matrimonial asset.
It fulfilled the conditiéns of s.16(1) (b) that it be acquired during

the marriage.

The fact that no prescribed usage is required %n this sense
meané also that the courts do not facée the difficulty of deciding
whether an asset is being used for the correct purpose, inuother.
‘provincial legislation often referred to as a "family purpose". One
item which has caused difficulty in this regard in other provinces is

property used for or collected as a hobby. In Hierxlihy v Hierlihy8a

coin collection belonging to the defendant husband was held to be a
matrimonial asset as it had been acquired after marriage. The ease
with which a Newfoundland court may reach a conclusion in suchv
circumstances may be contrasted with the complexities faced by the
British Columbia court in attempting to determine Qhether the hobby of
one spouse could be regafded as beiﬁg used for a family purpose.
Conclusions of the British Columbia courts in this area have been

. g
confusing and conflicting. In Mayuk v Mayuk , the Supreme Court held

that a hobby did not constitute use for a family purpose while in

. R TS . | o
Papineau v Papineau , Esson J. held that it did.
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As the term "matrimonial assets" in s.16(1l) (b) refers: to. property
acquired during the marriage (with the exception mentioned in s.16(2)),
property owned by either spouse before marriage should not be included

in this category. Thus in Badc0ck'V‘Bad00ckllland acquired by the husband

prior to marriage was held not to be a matrimonial asset. Even if
such land had been used by the family during the marriage, that use

would not have affected the status of the property.

The.inviolability of pre-marital property also came up for

2
discussion in Churchill v Churchilll . In this instance property owned

by the wife prior to marriage was sold by her during the course of the
marriage. The defendant husband claimed to be entitléd to half the
proceeds of sale. He argued that the proceeds constituted property
acquired during the marriage and, therefore_. that they were matrimonial
assets. Inder J. rejected this argument. He held that as the original

property had been exempt, the proceeds were also exempt.

An interesting situation could have arisen in Churchill if
the proceeds had been spent and new property had been acquired in its
place. Would that ﬁew property have been a matrimonial asset? Inder J.
did not consider this possibility and it has not arisen for discussion
in any reported case since. Arguably the new property could be regarded
as a matrimonial asset. It could be asserted that the exemption in
respect of pre-marital property extended only as long as that property
exists in its original or at least some recognisable form (as in
Churchill, where the original property was represented by the proceeds
of sale). Once the original propefty has been converted into new

property it no longer exists and the new property becomes property
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acquired during .the marriage. Equally it could be argued that if
exempt property can be traced into its new form as proceeds of sale,
then it can also be traced so as tovéXténd thé'eXemptionftO'heQ
property adquired frém'the old during the course of the marriage. It
is unclear what approach the courts would be‘iikely to take in this

regard.

The definition of matrimonial assets in s.16(1)(b) is framed in
illustrati&e terms. Matrimonial assets are said to include "all real
and personal property acquired by eifhefhépouse...". "Includes" seems
illustrative, but not all inclusive, of the type of property within its
meaning. It is difficult to see what other types of prope?ty the section
was intended to include, as the definition ié framed in very broad
terms. No case has yet been reported in which any alternative type .

of "matrimonial property" has been discovered.

Section 16(2) extends the definition of matrimonial assets to
a "matrimonial home", notwithstanding that the matrimonial home was
acquired by either or both spouses (i) before (rather than during) the
marriage; or (ii) by "gift, settlement or inheritance" (which as a
general rule would be one of the seven classes of property exéepted by

s.16(1) (b) from being "matrimonial assets").

The definition -of matrimonial éssets is further expanded by
s.16(3), which defines as matrimonial assets éhares in a corporation
owned by a spouse where the corporation owns what would be matrimonial
assets if owned by the spouse. The status of matrimonial asset only

extends in this case to the number of shares having a market value
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equal to the value of the benefit the.sppuse/has in respect of the
property in guestion. The subsection is interesting in two respects.
First, as in the comparative British Columbia legislationlza, it is

the share in the corporation which becomes the matrimonial asset, not
fhe specific item of property. Second, the Newfoundland provision is
phrased in such a way as to make it clear that not all the shares owned
by the spouse in the corporation ére necessarily covered. Only a
percentage of them equal to the value of the matrimonial property
becomes a matrimonial asset under the Act. In this respect the

Newfoundland provision is better drafted than its British Columbia

counterpart, which leaves this issue open to doubt.

The definition in s.16(1) (b) appears generally gquite workable and
reported cases do not indicate that any difficulties have been
exXperienced by the courts in its interp:etation. More difficulty is
likely to be encountered in dealing with the seveﬁ classes of property

exempted from the definition of matrimonial assets. These are:

(i) Gifts, inheritances, trusts or settlements received by either spouse
during the marriage from a person other than the other spouse, and

any appreciation in value of such property during the marriage.

This section only exempts gifts, etc.,‘receiQed from a third
person. Inter—spoﬁsal gifts, therefore, still falllinto the category
of matrimonial assets if made during the course of the marriage. It is
not clear what the situation would be if a spouse received a gift or
inheritance covered by this section but decided to Conveft it into new

property during the course of the marriage. Would that new property be
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a matrimonial asset under s.16(}) (b)? The same argument made in respect
of pre-marital propefty in this regard, supra, would apply equally here.

It is interesting to note that in 'Churchill v Churchill the wife had
| 13

acquired the pre-marital property by inheritance. Inder J. noted:

If the property in Bishoéps Falls was acquired by the plaintiff
before marriage, can the proceeds of sale of same after marriage
be considered a matrimonial asset? Not in my opinion - under

the provisions of s.16(1)(b)(i)l.....(emphasis added).

‘It is uncertain whether the court was more impressed here~with
the fact that the original property had been acquired before marriage
or the fact that it was acquired through inheritance, in reaching its

conclusion.

(ii) Personal injury awards except the portion (if any) of such awards

representing compensation for economic loss.

If one spouse were involvedvin an accident before marriage which
resulted ingcan aWard for economic loss being made during the marriage,
it seems that such an award would constitute a matrimonial asset. The
circumstances of the case, of course, may be such that the court would
effectively exclude the award by making an unequal distribution of

the matrimonial property under s.20 of the Act.
(iii) Personal effects.

The term "personal effects" is not defined in the Matrimonial

Property ‘Act. Presumably it includes items such ‘as clothing and jewellery.

The courts may have difficulty in deciding whether certain items fall

within this class.in some cases. For example, if a wife receives
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"expensive. jewellery from‘herihusbandVduringgthe course of the marriage,
a gquestion may ariée”as to whéther the jewellery was intended'burely
for personal adorhmént.or partlytas an investment. Will the jewellery
be regarded as the wife's personal effects or as an item of matrimonial
property? The answer wili depend én the interpretation placed by.the

courts on the phrase "personal effects".
(iv) Business assets.

"Business assets" are defined in s.16(1l) (a) as follows:

(a) "Business assets" means property primarily used or held
for or in connection with a commercial, business, investment
or other income or profit producing purpose...

While business assets are excluded from the definition of
matrimonial assets, they may be distributed in certain circumstances.
It is provided in s.27 that:

27. Where one spouse has contributed work, money or money's
worth in respect of the acquisition, management, maintenance,
operation or improvement of a business asset of the other
spouse, the contributing spouse may apply to the court and
the court shall by order

(a) direct the other spouse to pay such amount as the court
orders to compensate the contributing spouse therefor; or

(b) award a share of the interest of the other spouse in the
business asset to the contributing spouse in accordance with
the contribution,’ :

and the court shall determine and assess the contribution
without regard to the relationship of husband and wife or

the fact that the acts constituting the contribution are those
of a reasonable spouse of that sex in the circumstances.

o . .14, Lo : o
In Davis. v Davis Hickman C.J. followed the approach evinced

16

by the Ontario development in Page v Page and Leatherdale v Leatherdale
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. . . ' . 17
with respect to business assets. He noted:

I am satisfied from the evidence that the plaintiff did not
contribute to the business assets of her husband as contemplated
by the Act. There is some evidence to suggest that early in

the marriage; when the family were living .over the haberdashery,
the plaintiff would "tend shop" to enable the defendant to do
some work outside the premises or go to his meals. On occasion,
the plaintiff would go to the bank and make deposits on behalf
of the business. For very obvious reasons, the plaintiff, as a
devoted mother to a very large family, did not have the time

to assist her husband in the business. The plaintiff testified
that her father contributed 2,500 to her husband's early
business venture. In that regard, I accept the evidence of the
defendant that his father-in-law gave him $2,500 to enable him
to purchase a relatively small house so that the former could.
live with his daughter and son-in-law, which he did, until his
death. This does not constitute a contribution of "money or
money's worth" to the business-assets within the meaning of

s.27 of the Act.

What is required under the Newfoundland Act, it seems, is a
direct and fairly substantial contribution to the business assets by

the non-owning spouse. Such a contribution was found to have taken place

19

18
in Raymond v Raymond . Hickman C.J. noted:

It is clear from the evidence that both spouses contributed

work, money or money's worth in respect of the acguisition,
management, maintenance, operation and improvement of the
company. They sold their matrimonial home in Toronto in order

to acquire sufficient funds to purchase the business; they both
worked. hard to make the business profitable up to the time of the
breakdown of the marriage and neither tobk a salary from the ig
business during that period. It was purely a joint venture and

as far as realistically possible the business assets should be
divided equally between both parties.

It would appear that an indirect contribution made by a spouse to
her husband's business through effective management of household and
child-rearing responsibilities would not easily meet the test of s.27,

as the test has been interpreted by the courts;in these cases.

(v) Property exempted under a marriagé contract or separation
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agreement.

Domestic contracts are dealt with under ss.31 to 44 of the

. . o . . e 5
Matrimonial Property ‘Act. In Sheriff of Newfoundland v Hefferton ©

Noel J.. confirmed that it was permissable for spouses to vary or

exclude the application of the Matrimonial Property Act . In this instance

the property in gquestion was the matrimonial home. Noel J. found that
the home had been properly excluded by agreement of the parties. He
held that the husband had no interest in the home and dismissed the

claim of his judgment creditor againmnst it.
(vi) Family heirlooms.

As with "personal effects", this term is not defined in the .

Matrimonial Property Act. Some difficulty may be éxpeﬁfénqéd in

interpreting this term an certain circumstances. Assuming the Act is
referring to heirlooms received by a spouse from his or her family, it
may be wondered whether every item of property received from one's
parents is to be regarded as a family heirloom or whether the item

must have some specific sentimental value or must be of some specific
antiquity. Where a spouse receives a fmaily heirloom from his ér her
parents, most such property would probably be excluded under s.16(1) (b) (i)
or on the ground that it was acquired prior to marriage, and this fact

may circumvent difficulties with interpretation.

Increases in value of family heirlooms are not specifically
excluded from the:Act. It is not clear whether an increase in value

which occurred during the marriage would be shareable as a matrimonial
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asset. It should be noted that the Act specificaliy excludes increases
in value in respect of gifts, etc., in s.16(1)(b)(i). It might be
argued that if a similar result was intended in the case of family
heirlooms it should have been expressly provided for in the legislation.

This qguestion has yet to be deé¢ided by the courts.
(vii) Real and personal property acquired after sepafation.

It is guestionable whether it was necessary to include this
exemption as a separate heading under thé Act. Since the term
"matrimonial assets" is defined as property acquired "during"vthe
marriage, post-separation assets, it might be thought, woula have been
excluded automatically. Subsection (vii), however, gives a specific
cut-off date beyond which property will not fall into the matrimonial

asset category and is helpful in this regard.

While property acquiredlafter separation is not regarded as a
matrimonial asset, the means by which such property is acquired may
have constituted matrimonial assets. In such a case the question arises
whether the new property will be included in a division of the

matrimonial assets. The only reported case on this issue to date is

Hierlihy v Hierlihyzl, In 1973 the defendant husband had negotiated

a life insu?ance policy he had acquired and maintained durin@”
cohabitation with the plaintiff and realized therefrom $4,000. He
applied thi#s sum towards a house trailer. A female';cquainténce of the
defendant and her children resided in the trailer from the time of its
acquisition until 1975, when the defendant separated from his wife and

took up residence in the trailer with them. In 1977 the house trailer
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was sold and the proceeds used‘by the defendant to purchase land and
premises, Where.he,.ﬁis female'acquaintanée'and her children then
lived. Having reci£ed these facts,fGoodridée J. held:

The‘S4,000 was a matrimonial asset that can be traced into the

post-separation period. I am therefore including it in the
matrimonial assets for the purpose of the decision.

The system of tracing used in Hierlihy is of obvious importance
in protecting spousal interests after separation but before trial. The
Newfoundland Act contains no specific provision for compensation in the
event of matrimonial assets being disposed after separation™ and it is
therefore important to have some safeguards'in this area. It has yet to
be seen how faf the doctrine of tracing will be employed by the courts.
If, for example, matrimonial assets are sold after separation énd
items of personal apparel purchased with the proceeds, would the court
order a distribution of the new property or would that new property be
exempt? Another situation which might arise is where the matrimonial
assets have been spent on a holiday and nothing remains in their stead.
Where there is evidence that one spouse had unreasénably impoverished
or dissipated the matrimonial assets, the court may, urnder s.20, make
an -unequal division of the matrimonial assets remaining. What
constitutes "unreasonable" in this regard has not yet been determined,
but the courts are not likely to treat this section lightly. It is
possible that they will regquire some evidence of malice or vindictiveness
on the part of the disposing spouse before they will be prepared to

act under s.20.
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The Matrimonial ‘Home

community of property into Newfoundland relating to the rights of
husband and wife (and in prescribed circumstances to unmarried persons
23
who cohabit ") to the matrimonial home. "Matrimonial home" is defined
in s.4(1) as "the dwelling and real property occupied by a person and
his or her spouse as their family residence and owned by either or
both of them whether that occupation occurred before, on or after the
commencement of this Act". This definition is expanded and clarified
in ss.4(2) to (5).
(2) Where property that includes a matrimonial home is used
for other than residential purposes, the matrimonial home only
includes that portion of the property that can reasonably be
regarded as necessary for the use and enjoyment of the famlly
residence.
(3) The ownership of a share or an interest of a share in a
corporation entitling the owner to the occupation of a dwelling
unit owned by the corporation shall be deemed to be an interest
in the dwelling unit for the purpose of this Act.
(4) Where a dwelling has up to three apartments, those
apartments are deemed to form part of the matrimonial home

for the purposes of this Act.

(5) A dwelling includes a house, condominium, mobile home or
trailer.

By s.4(6), a person and his or her spouse may have more than one

matrimonial home.

A requirement of this section's definition of "matrimonial home"
is that the home be "owned" by either or both of the spouses. The

| | | . ‘ | L R
term "owned" was interpreted very broadly in‘Smith'v‘Smith'4. For
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the four years following their marriage, the spouses lived with the
wife's parents while their own home was being built ont:the husband's
father's land. The husband's father contributed money, labour and
materials toward the bﬁilding of ﬁhe house, but at all material times
intended to convey it to the husband. The spouses lived in the completed
house for the seven months prior to their separafion but the husband
still did not have legal title to the home when the case came on for
trial. Montgoméry J. held that the husband's interest therein should

be divided equally by payment of one half its value to the wife. He

noted that s.4 of the Matrimonial Property Act, in providing that a

matrimonial homg was a dwelling occupied as a family residence and
"owned" by either or both spouses, should be‘interpreted as including
the husband's interest in the property in question. “He found that the
only reason that the husband did not have registered legal title was
that he and his father had colluded to prevent the wife from obtaining
her interest in fhe home. In these circumstances, he feit, the wife

was entitled tovone half of the value of the home adjusted for the

value of materials bought by‘the father for its construction. This
decision may be contrasted with the Saskatchewan case of McGuckin v
McGuckiﬂzS. Under the comparative Saskatchewan legislation26a matrimonial
home is defined as .property owped or leased by one or both spouses or

in which one or both has or have an interest. In McGuckin the court held
that the home lived‘in by the spousgs was not a matrimonial home where
title to the home was in the ﬁémé ;f'the.husband’s parents and the

house was used by~£helspouses under a rental arrangement. There was
evidence that the father intended to turn the housé over to the spouses
,if things worked out. Carter J. state'd:27

I find that the arrangement was, on a balance of probabilities,
a rental arrangement with a promise to consider giving the
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house to the young couple in the future.

He therefore felt that the husband did not have an "interest" in

the house sufficient to constitute it a matrimonial home.

It is not clear how the facts in McGuckin would be interpreted
by a Newfoundland court. The facts are not so very different from those

in Smith v Smith, apart from an apparent difference in degree of

parental intention.

It seems from the broad interpretation employed in Smith v Smith

that the Newfoundland courts would interpret the wo?d "owned" in s.4(1)
to include the interest of a beneficiary spouse under a trust orx a‘
spouse's leasehold interest in premises used as a family residence. This
is not clear from the terms of the definition itself. Section 2(2),
however, directs that a liberal interpretation be éppliéd to the Act

so as best to effect its purposes, and a liberal interpretation of‘the
word "owned", it is submitted, would include both leasehold and eduitable

interests in property.

No minimum period of occupation is required by the Act before a
dwelling will be regarded as a matrimonial home. The only regquirement

is that theroccupation be for the purpose of "family residence". In

28 . '
Barry v Barry the court held that a house which had been occupied by

the spouses for only four days before separation was a matrimonial home.

. . : . . " 29
Cummins D.C.J. explained his reasoning as follows:

Counsel for the husband referred to the Ontario case of Taylor v
" Taylor, (1979), 6 R.F.L.(2d4) 341. I -do not consider that case:

relevant here because it was concerned with a condominium

purchased for investment and recreational purposes and used
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only a few times by the family. It was never the family home.
Steinberg U.F.C.J. decided it was not the residence "around
which a couple's normal family life revolves”. There is no

doubt in this case the family occiipied the house. I conclude they
occupied it as a residence because I think the word "residence"
does not necessarily require a long period. If the new house

was not the residence of the family while they occupied it, they
had ho residence at all during that period. Furthermore, I-regard
the new house as the last of a continuous series of matrimonial
homes of the spouses that began in 1964 in Morring Cove with a
house acquired from the plaintiff's mother at a bargain price

of §100. The plaintiff signed the mortgage on the house as
guarantor months before the family took'possession. The fact that
a breakdown of the marriage occurred shortly after one home was
substituted for another is immaterial considering the
circumstances of the case; the express purpose of the Act; and
the"liberal interpretation which subsection (2) of 5.2 says is

to be applied to the Act to effect its purpose.

This reasoning largely echoes the decision of the Ontario .High

30 .. . .
Court in El Soheny v El Soheny  , where a condominium occupied by a

family for only two and a half weeks prior to separation was found to

be a matrimonial home. As in ‘Barry v Barry, the quality of user rather

than the length of residence was the determining factor.

Although s.4(3) includes as an interest in a home, the
ownership by one spouse of shares in a corporation. which entitles him

31
or her to reside in a dwelling unit, Raymond v Raymond ~illustrated a

difficulty which the courts may have to face in this type of situation.
In this instance, the husband and wife had cohabited for two years and
eight months in one of the units of a tourist cabin operationﬁowned
and operated by a company in which botﬁ spousesxheld shares. Hickman
C.J.; in rejecting the plaintiff wife's application to treat the cabin’
in which she ‘and her husband lived as a matrimonial home, stated:

...I do not feel such is a realistic approach, as I seriously

doubt if one cabin, situate on land owned by the company, and

accessible only over the .company's land, would have any market
value if isolated from the other assets of the company.
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While the definition of matrimonial home may be sufficiently
broad to include the cabin used as a family residence, a
declaration calling for the disposition of same as a separate
entity would reduce the assets of the company far beyond the
strict value of that one cabin. Such a declaration would
seriously damage the value of the' business and would not
benefit either party to this iaction. The Matrimonial Property
Act must never be used as a tool of revenge between former spouses
but rather, as an instrument to recognise the contribution of
both parties to the marriage and in the event of a marriage
breakdown, to allow for a fair and equitable distribution of
the matrimonial assets in accordance with the Act.

In the circumstances, he treated the cabin lived in by the spouses
as part of the business assets.
The Newfoundland courts have not yet had to deal with K the

’ - - 33
guestion of whether a matrimonial home subject to the Veteran's Land Act

may be dealt with under the Matrimonial Property Act. Should the courts

decide that the Veteran's Land Act precludes the operation of the

provincial legislation, it seems that a spouse will not be left without

34
any recourse. In Sutton v Sutton Mahoney J. held that he could not

make a judgment giving equal division of matrimonial property as such

a judgment would have been unenforceable by reason of a Crown grant
respecting~the property which prohibited subdivision thereof. Instead
he awarded a lump sum equal to the value of the matrimonial assets with
provision for sale of the propert? in default of payment. It is

submitted that such a solution could be adapted to compensate a spouse

if it should be decided that the Veteran's Land Act applies so as to

take a matrimonial home subject to its provisions outside the scope of

the Matrimonial Property Act.

Unlike other items of matrimonial property covered in s.16(1l) (b),

a "matrimonial home™ remains such whether or not it was acquired by gift,
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settlement, inheritance or otherwise.by one or both of the spouses

prior to ﬁarriagé3s. The Act also .seems to imply that‘a matrimonial home,
once it has been .occupied as a family.residence; can never lose its
status as a matrimonial home so long as one or both of the spouses owns
an interest in it. Section 4(1) refers to property "occupied by a person
and his or her spouse as their family residencel... whether tﬁat-.
occupation occurred before, on or aftér the commenéement of this Act".
Further, as already noted, s.4(6) provides that a persop and his or her
spouse may have more than one matrimonial home. It would seem, therefore,
that the principle "once a matrimonial home, always a matrimonial hoﬁe"

applies.
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Chapter 5 - Nova Scotia

Statutory reform of matrimonial law in Nova Scotia was initiated
by the introduction of Bill 15, entitled "An Act Respecting the Property
Of Married Persons", on February 17, 1978. This Bill was a short one,
containing only fourteen clauses, and sought to implement a system of
deferred sharing of property acquired by spouses during their marriage.
It was, however, widely criticized. This criticism stemmed in particular
from the fact that the Bill included within the property to be shared
assets which had resulted solely from the efforts or invelvement of one
spouse. Many critics did not think that business assets should be

included, for example. The Bill died on the order paper.

Despite this abortive legislative initiative and the lack of other
legislative guidelines on the matter, the Nova Scotia judiciary took
it upon itself to effect some manner of reform in this area. The rigours
of the separate property regime were circumvented either by use of the
constructive trustlor by making lump sum awards on divorce in an attempt
to redistribute the matrimonial assets equitablyz. Meanwhile the provincial
Advisory Council on the Status of Women made various proposals for

legislative change.

. 3
On June 5, 1980, the Matrimonial Property Act and the Family

4 .
Maintenance Act were passed by the Legislature. Both Acts became

effective as of October 1, 1980.
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The Matrimonial Property Act.

The Matrimonial Property Act is: prefaced by a'.lengthy preamble,

in which the purpose of the Act is 'laid out. It provides:

Whereas it is desirable to encourage and ‘strengthen the role
-0of the family in society;

And Whereas for that purpose it is necessary to recognise the
contribution made to a marriage by each spouse;

And Whereas in support of such recognition it is necessary to
provide in law for the orderly and equitable settlement of the
affairs of the spouses upon the termination of a marriage
relationship;

And Whereas it is necessary to provide for mutual obligations in
family relationships including the responSLblllty of parents for
their children;

And Whereas it is desirable to recognise that child care,
household management and financial support are the joint
responsibilities of the spouses and that there is a joint

contribution by the spouses, financial and otherwise, that
entitles each spouse equally to the matrimonial assets.

In furtherance of this purpose the Act promotes a concept of
equal sharing by spouses of the matrimonial assets on death, separation
or divoroe. The concept of equél.sharing does not apply to business
assets. In certain circumstances, however, assets owned by a business
or owned through a corporation are affected by the Act. Sections 4(4),

13 and 18 all directly affect business assets.

Matrimonial Assets.

The meanlng of theterm "matrimonial assets"” is set out in s.4(1)

of the Matr1mon1al Property Act as follows

'

4(1) In this Act, "matrimonial assets" means the matrimonial
home or homes and all other real and personal property acguired
by either or both spouses before or during their marriage with
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the exception of

-(a) gifts,'inheritanceSj'trusts or settlements received by
one- spouse from a person other than the other Spouse except
to the extent to which they are used for the benefit of
both spouses or their children;

(b) an award or settlement of damages in court in favour of
one spouse;

(c) money pald or payable to one spouse under an insurance
policy;

(d) reasonable personal effects of one spouse;
(e) business assets;

(f) property excepted under a marriage contract or separation
agreement;

(g) real and personal pProperty acquired after separation
unless the spouses resume cohabitation.

Section 4 continues

4(2) Nothwithstanding clauses. (b) and (c) of subsection (1),
an award or settlement of damages in court or money paid under
an insurance policy is a matrimonial asset to the extent that
it is made paid or payable in respect of a matrimonial asset.

4(3) For the purpose of clause (g) of subsection (1) spouses
shall be. deemed not to have resumed cohabitation where there
has been a resumption of cohabitation by the spouses during a
period or periods in aggregate not exceeding more than ninety
days with reconciliation as its primary purpose.

4(4) Where property owned by a corporation would, if it were
owned by a spouse, be a matrimonial asset, then shares in

the corporation having a market value equail to the benefit the
spouse has in respect of that property are matrimonial assets.

e

This definition at first sight appears relatively simple. The
broad inclusion of all property seems akin to-the definition of marital
assets contained in s.16(1) (b) of the comparable Newfoﬁndland legislation?.
In fact it goes further than the Newfoundland legislation in that it
includes property acquired befdre marriage as well-as during marriage.

It is only on consideration of the exceptions that the complexities of
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the definition become apparent. The guestion of the distinction between
"matrimonial assets” and "business assets" .is oné'thatvhas caused
particular difficulty fér the courts. Before embarking on an examination
of this issue, however, something should bé'said of the other exceptioné

under s.4(1).

Gifts - $8.4(1) (a)

Gifts, inheritances, trusts or settleﬁents received by a spouse
from a third party do not come within the term "matrimonial assets"”
unless they have been used for the benefit of both spouses or their
children. The use to which property is put is thus relevant in this

L 6 . . .
regard. Sé in Lawrence v Lawrence a woodlot adjacent to the matrimonial

home, given to the wife by her father and used for recreational‘

purposes, was held by the Court of Appeal to have become a matrimonial

A . 7 . \ . .
asset. Similarly in Mclean v McLean furniture inherited by the wife
was held not to be excluded from the definition of matrimonial assets

since it had been used for the benefit of the family.

A difficulty may arise under this section in’some situations.
If, for example, a gift of 100,000 was given to one spouse and the
1,000 interest from such gift was used for a family purpose, would
the Whole'VéiQQﬁoQQ become a matrimonial asset or merely the £1,000?
Were the money deposited in a joint bank account it would prima facie
become a métrimoﬁiélfhsset by virtue of é.2l(l)(b) of the Act. If it 1is
déposited in the sole name of the d;nee spouse, however, the result

is unclear.
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Another question not yet encountered by the courts is how far
the concept of use for the "benefit" of the family may be extended. If
a wife is given a gift of a fur jacket which she wears to business
functions in order to create a good impression on her husbanad's
colleagues, would that be regarded as use for the benefit of the family8
Alternatively would it be regarded as the "reasonable bPersonal effects
of one spouse' ?. The limits of "use for the benefit of the family" have

vet to be tested.

Damage awards and insurance policies - Ss. 4(1) (b) and (c) .

This exclusion clearly includes damage awards or insurance
proceeds for personal injuries. Section 4(2) makes clear that where
matrimonial property has been damaged, proceeds of insurance or a

damage award in respect of such property are matrimonial assets.

An issue which is the subject of some uncertainty is whether 11ife

9
insurance policies are excluded under s.4(1) (¢). in Archibald v Archibald

Hallett J. decided on a literal interpretation of the section and held

. . .. 10
that life insurance policies were excluded. In Lawrence v Lawrence '

however, the Court of Appeal held that the husband's insurance policies
were matrimonial. assets. The court dig not refer to s.4(1) (¢) to provide
some clarification, concentrating instead on the fact that "...entitlements
to insurance benefits ... would not fall within the definition of

business assets contained in the Act. They are not primarily held for

the purpose of producing income or profit. They are in reality schemes

for saving which divert present income to future use in time of peril

s . 11 , , .
or when the ability to earn lncome has passed.." - By implication the
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Lawrence decision has restricted the exclusion in s.4(1) (c¢) to money
paid or payable in respect of other kinds of insurance, such as
accident insurance. Whether a contrary decision would be reached on: a

closer examination of s.4(1) (c¢) has yet'to be seen.

.

Personal effects - S.4 (1) (4d).

It is not clear how wide an interpretation will be given to .
this section. For example, will expensivé jewellery and furs always be
regarded as falling within the exclusion? If so, there is a danger of
funds being put beyond the reach of the courts. The fact that s.4(1) (4d)

refers to the "reasonable personal effects of one spouse", however,

suggests that there may be limits imposed in this regard.

The only instance in which the section has been employed to date

12
is that of Lawrence v Lawrence. In the trial court Morrison J.

apparently treated a car used by the wife for business purposes as

part of her reasonable personal effects. The Court of Appeal, however,
treated the car'as i1f it were.a business asset. The approqch of the
Court of Appeal may cause unfairness in some instances. For example, if
a husband has an expensive car which he uses for work and the wife an
older car which she uses for family purposes, the husband could claim
an exclusion for his car and then claim a half interest in his wife's

vehicle. It is interesting to note the Ontario approach to this type

. . S Sy
situation. In Coburn v Coburn both cars were held to be family assets

. : 14 . :
under the Ontario statute and thus equally shareable.

Property excepted under a marriage contract or'separation'agreement -

3 -
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S.4 (1) (f).

o 5. » o . . _
In Mason v Mason the Court of Appeal affirmed that not every

agreément .. will be 'sufficient to satisfy this head. In this instance
the wife had signed a separation agreement in 1978, drafted by her
husband's solicitor and without any independent legal advice, under
which she gave up all claims against her husband in return for g5,000.

A plea of non est factum was accepted with respect to the separation

agreement and the matrimonial assets were divided equally.

It remains to be seen how strict the courts will be in their

interpretation of what constitutes a marriage contract or separation

6
agreement. In the British Columbia case of Worobieff v Worobieffl the

petitioner wife had given her share of the matrimonial home to her
husband on separation by written agreement. Taylor J. nevertheless .
held that she had not lost her interest in the home on the grounds
that nothing short of a separation agreement in writing would suffice
to remove a former matrimonial asset from the purview of the Act.
Whether the Nova Scotia courts would reach a similar conclusion on

these facts is not yet clear.

Property @acquired after separation - '§.4(1) (g).

The exclusion of these assets speaks for itself and is a logical
corollary to the definition of matrimonial assets as property'acquired
before or during marriage. It seems that even where the post-separation
property is acqguired with the proceeds of matrimonial assets; it will

still be excluded, at least where the pbst—separation”property constitutes
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17

. Hallett J. explained:lsv

a business asset. In Archibald v Archibald

From a practical point of wview, .the court can only value and
classify the property of the spouses as being within the
definition of matrimonial assets or not as of the date of the
hearing of the application. However, if a spouse, between the
filing of the petition for divorce and the date of the

hearing of the divorce petition and the application for a
division of property, were to convert what would have been
matrimonial assets into business assets, that would be a factor
to take into consideration in assessing whether or not to make
an order under section 13 of the Act as the date and manner of
the acquisition of the assets is a relevant consideration in
assessing whether an order should be made under section 13.

Section 13 gives a court power to make an unequal division of
matrimonial assets or to divide assets that are not matrimonial assets

in appropriate circumstances.

Presumably this 'reasoning would also apply to post-separation
property that is not a business asset. As the court can in any event act

under, s.13, the exclusion is not very important in these  circumstances.

While assets acquired after separation are excluded from the

definition of matrimonial assets under s.4(1l) (g), an increase in value

. . . 19 .
of existing assets is not. In Mason v Mason ~the Court of Appeal included
in its calculations not merely an increase in value since separation, but

also an increase between the institution of proceedings and trial.

Business assets — S§.4(1)(e).

"Business assets" are defined in s.2(a) as follows:

"Business assets" means real or personal property used or
held for or in connection with a commercial, business,
investment or other income or profit-producing purpose., but
does not ‘include money in an account with a chartered bank,
savings office, loan company, credit union, trust company or
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similar institution where the laccount is ordinarily used for
shelter or transportation or for household, educational,
recreational, social or aesthetic purposes.

The most important aspect of this definition is the element of
"use". If property is used for a specified business purpose it will not

fall within the definition of "matrimonial assets".

20
In Lawrence v Lawrence Hart J.A. made some general comments

about the distinction between matrimonial assets and business assets

21
and advanced a somewhat impractical definition. He noted:

It seems to me therefore that the only assets that should be
classified as business assets are ones that are purposely held
or used for the production of income or profit. Thus an
apartment house would be a business asset, whereas a piece of
land held in the-hope of gain would be a matrimonial asset. A
car used in business would be a business asset and a car used
for family purposes would be a matrimonial asset. Money
invested in savings certificates, stocks or bonds would be
business whereas money resting in current accounts or accounts
used for household purposes would be matrimonial. Works of

art would be matrimonial whereas an operating:.farm would be

a business asset. It is not enough to say that some gain or
benefit may accrue in the future from the asset, but rather

it must be said that it is working in a commercial, business or
investment way for the production of income or profit.

There are a number of difficulties with this test. For example,
it is not clear why.land held for resale is not held for profit within
the wording of s.2(a). Furthermore the test would seem to classify as
business assets even thé smallest shareholdings directly bought by a
small investor as the only family savings. The broad inclusion of art
as a matrimonial asset would mean that if art is purchased as a hedge
against inflation and kept.in a business office or bank vault it
would be a matrimoniél asset. The more logical approach would be to

classify it as a business asset. Finally, treating a caxr used for



-160-

business purposés.autométibally as a business asset can, as already
noted, create unfairness where the husband has an expensive car he
uses for work and the wife an older car which.is’used for family
purposés. The Law?eﬁee approach would allow the husband to keep the

full value of his car and claim half the value of his wife's car.

Hart J.A.'s comments in Lawrence on this matter were. strictly

obiterxr rdicta and thefefore are not bihding on the lower courté; They
are, howevef, likely to bear much weight in any proceeding involving a
distinction between matrimonial assets and business assets. There have
been no repoxrted cases.since Lawrence in which the views of the Court
of Appeal in this area have been further examihed. Pending such
examination, it may be helpful to note which préper;ies have been
classifiea by the courts as falling within the definition of business

assets.

Much of the litigation on the gquestion of business assets has;
concentrated on whether Registered Retirement Savings Plans.(R(R.S.P.s)
and other types of pension fall into thié category. It is arguable
that such assets fall within s.4(1l) (e) because they are investments
which have not yet peeh’used for fémily purposes specified in the
exception to s.2(a), althdugh there may be somé intention so to use

them in the future. Initial cases seemed to approve this approach. In

L 22 - .
Harwood v Thomas » for example, Morrison J. held that the husband's

employment pensidn was a business asset. Hallett J. explained his

23

reasons for reaching a similar conclusion in Ryan v Ryan as follows:

I am of the opinion that a right to a pension arises under a
contract of employment and is payable at a future time . '
’therefore,ﬂalthough of. value .and an assetrin: “Ehe” popular:..:
sense, the right to a pen51on is not & matrimonial asset within



the meaning of section 4 of the Act because it is merely a
contractual right that can be enforced only after the employee
has fulfilled his part of the bargain (i.e., working to age
sixty five); it is not a right to property that has been
acquired before separation}mnor does it exist as a property
interest at the date of the divorce.

There was some suggestion that the source from which a pension

came might have some bearing on itS'claséification. In Covey v Covey
Hallett J. found that R.R.S.P. funds purchased out of a common
househola fund were matrimoniai assets as they were purchased from a
common pococl of money to which both spoﬁses contributed. In Archibald v
Aréhibald, howe&er, he retracted this idea, noting:

In Covey v Covey... I classified as a matrimonial asset a
Registered Retirement Savings Plan investment purchased in the
name of the husband outsof a pool of funds contributed to by
both spouses. Registered Retirement Savings Plans are in the
nature of an investment. On reflection, it would have been
better in that case if I had categorized the investment as a
business asset rather than a matrimonial asset. The nature

of the asset is the governing consideration; the fact that there
was a resluting trust in favour of the wife does not change

the nature of the asset. :

These cases have now been thrown into doubt by Lawrence v
Lawrence , where the Court of Appeal held that a professor whose
pension contributions were not transferrable from a Nova Scotia
University into the scheme at his new university were matrimonial

2
assets. Hart J.A. declared:

In my opinion entitlements to insurance, pensions and other
similar benefits pursuant to contrgctual arrangements will

not fall within the definition of business assets contained in
the Act. They are not primarily held for the purpose of
producing income or profit. They are inrreality schemes for
savings which divert present income to future use in times of
peril or when the ability to earn income has passed.

Nor would schemes such as .registered retirement savings plans
be business assets under the Act. Then the primary pﬁrpose is
to save funds and lessen the income tax which would otherwise
be payable on the funds.
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Hart J.A. did concede that in certain circumstances an R.R.S.P. or
pension might be a business asset}.althdughlhe did not spécify what
type of circumstanceé‘he had in mind. It has been suggested that a
possible example might be where'business partners make provision foér

28 - : 2
one another . It is interesting to note that in Bedgocod v Bedgood Sai

Rogers J., while following Lawrence in holding that a pension and
R.R.S.P. wefe matrimonial assets, nevertheless felt that-tﬁey were
better left with the husband and considered in an unequal division of
the other matrimonial assets. This approach may provide an alternative
to courts which were clearly concerned about the difficulty_of dividing
pensions. The alternative will obviously not work, however, where there

are insufficient other assets available for division.

In other instances the courts have had less difficulty in
classifying assets as business property. Stocks and bonds are generally
held to be business assets as they are usually held for investment.

‘ 29 . . .
purposes. So in Mclean v McLean certain stock and Canada Savings Bonds

were held to be business assets for this reason. Similarly in Mason Vv
30

Mason the court held that bonds and securities owned by the husband

and totalling $92,000 in value should have been classified as business

assets at trial. In fact the Court of Appeal in Lawrence v Lawrence3l

suggested that stocks and shares would always be business_assets: It

has already been submitted that this sweeping inclusion of all stocks

and shares may be inappropriate in the case of a small investor who
purchéses shares AS the sole family savings. There is no reported

instance as yet in Which such fagts.have arisen. It is arguable,

however, that in such circumstances the shares are not held for'investment

purposes but are '"schemes for savings which divert present income to
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future use in time of peril or when the ability to earn income has
passed”. They would then, under the ‘Lawrence line of reasoning,

qualify as matrimonial assets.

No other types of assets have been discussed in s.4(1l) (e) type
arguments. It has yet to be seen, accordingly, how the suggested

distinction between matrimonial and business assets outlined in

Lawrence v Lawrence will be interpreted by the lower courts.

Contributions

Even where property has been found to be a business asset, the
non-owning spouse may nevertheless be entitled to some interest in it.

Section 18 of the Matrimonial Property‘Act provides as follows:

Where one spouse has contributed work, money or money's worth

in respect of the acguisition, management, maintenance,

operation or improvement of a business asset of the other spouse,
the contributing spouse may apply to the court and the court
. shall by order

(a) direct the other spouse to pay such an amount on such terms
and conditions as the court orders to compensate the
contributing spouse therefor; or
(b) award a share of the interest of the other spouse in the
business asset to the contributing spouse in.accordance with
the contribution;
and the court shall determine and assess the contribution
without regard to the relationship of husband and wife or the

fact that the acts constituting the contribution are those of
a reasonable spouse of that sex in the circumstances.

Reported cases to date indicate that the courts will require
some direct connection between a wife's contribution and the husband'’'s
business assets before they will allow her to share in those assets. In

this respect the courts have followed the approach of the Ontario cases.
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, 32 )
Indeed in Archibald v Archibald "Hallett J. relied on two Ontario cases,

33 34 . . . . .
Bregman~v Bregman and Page v Page . , to establish the rule that in

order for a spouse to claim any interest in business assets under s.18

of the‘Ma££iﬁ$ni€liér§§e¥£y”Acﬁ, the contribution has to be direct and
significant. A wife was not entitled to an order simply because she had
been a zealous wife and mother, thus freeing her husband to acquire -
assets; ﬁhere had to be a significanf contribution to the business. This

‘ 35
approach was also followed in Baxter v Baxter .

Where there is evidence of a direct contribution the fact that
the non-owning spouse was paid a reasonable salary as compensation

does not appear to affect a claim under s.18; In Harwood v Thomas36,

for example, Morrison J. awarded a s.18 interest to .the non—owhing
spouse who had worked for the business as secretary-treasurer and
bookkeeper and received an intermittent salary for her efforts. In

2 ‘
Mason v Mason3 the wife had worked as bookkeeper and packer for her

husband's business and received regular remuneration for her part. She

was nevertheless awarded compensation under s.18.

It has not yet been established how substahtial a contribution
must be made to a business by the non—owning spouse in order for it to
fall within s.18. For example, if a husband establishes a business he
will-ofteﬁ be required by his borrowing company to provide both prime
security and collateral security. Thé.létter often takes the form of a
collateral mortgage on the family home. In such an instance wouid the

husband's spouse be regarded as making a s.18 contribution by virtue

. . | . - A e Y
of signing the mortgage? In the Ontario case of Dziedic v Dziedic ™ it

was suggested that in such a case the spouse has, by permitting the
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residence to be mortgaged for business purposeé, cqnﬁributing money or
money's worthlto theLcompany and is”théreby entitled to an interest

in thelCompany.'Since'the ﬁova Scotia .courts appear to be following the
Ontario approach in this afea it is possible that they would follow a

similar line.

The'Nova'Scotia courts have to date Been reluctant to award a
share in business assets under s.18 even whére an appropriate contribution
has been pfoven. The preferred approéch in this regard hés been to
award an unequal division of the matrimonial assets réther than
interfere in tﬁe.business of the owner spéuse; The attitude of the
courts in this regard can probably be attributed to the feelings
expressed by Hallett J. in relation to s.13 distributions of business

. ' . .. 39
assets. The issue arose in Ryan v Ryan, where he explained:

Generally in making an award under s.13 (and the same

obviously applies to awards made under s.18) the court will
divide matrimonial assets unequally rather than divide business
assets because of the disruptive effect an enforced transfer

of certain business assets would likely have and, secondly,
there are likely to be more income tax consequences relating to
a transfer of a business asset as opposed to the transfer of a
matrimonial asset.

These were the considerations which prompted Morrison J. to

’ s s . . . 4
order an unequal division of matrimonial assets in Baxter v Baxter

rather than grant the wife a share in the husband's farmimg operation.
He noted that to award the wife an interest in the business asset in
this instance would only result in the dissolution of the business, that

is, the farm, in its entirety.

Section 13 of the Act is also relevant to business assets. It

provides, inter alia, that
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The court may make a division of property that is not a
matrimonial asset where the court is ‘satisfied that the
division of matrimonial assets in equal shares would be unfair
or unreasonable taking into account the following factors:

.« s o o

(£) the effect of the assumption by one spouse of any house-
keeping, child care or other domestic responsibilities for
the family on the ability of the other spouse to acquire,
manage, operate or improve a business asset;

(g) the contribution by one spouse to the education or
career potential of the other spouse;

(i) the contribution made by each spouse to the marriage

and to the welfare of the family, including any contribution
made as a homemaker or parent.

It is apparent from the case of Ryan v Ryan that, in the words

of Hallett J., " a mere disparity in the net worth of the spouses 1is,

in itself, an insufficient reason to make a s.13 award".

Hallett J. also made it clear in Ryan v Ryan that a marginally

greater contribution to the marriage by one of the spouses is not
sufficient to justify an unequal division of matrimonial -assets by

way of s.13(i).

The burden of proof in these cases to show unfairness has been
heid to be oni.the spoﬁse so alleging42. Thexre have beén no feportedv
cases to date in which an award of a share in business assets has
been made under s.13, presumably for the reasons stated by Hallett J;

in Ryan v Ryan, above. The degree of contribution required under s.13,

however, seems less than that required under s.18. In Archibald v
e . , . -

Archibald , for example, the wife was awarded an extra £120,000 over

and ahove the equal distribution of the matrimonial assets on the basis

of her housekeeping and child care reSponsibilities,_although her claim
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under s.18 failed.

Changing character of ‘assets.

It appears from decided cases that assets are classified by the
courts at the time of hearing in their‘ekisting state, without any

44
tracing of their source. . Hallett J. explained in Archibald v

Archibald:45

... In my opinion, the source from which property is acquired

is only relevant in classifying property as a matrimonial

asset or not if the property is specifically excepted from

the definition of matrimonial assets (for example, inheritances,
section 4(1) (a)). The fact that business assets (for example,
stocks and bonds) may have been acquired by the husband from
earnings which would otherwise have been available for family
purposes does not make stocks and bonds "matrimonial assets"

as stocks and bonds are clearly within the definition of
business assets, being primarily held for income producing
purposes and thus not properly encompassed within the definition
of matrimonial property. Likewise, if property not excluded

from the definition of matrimonial assets is acquired from

funds realized on the sale of a "business asset", that fact, the
source of the funds, does not convert property that otherwise
would be caught by the definition of matrimonial assets into

a business asset. In my opinion, there is nothing.in the
definition of a business asset which indicates any intention

of the legislature that property, irrespective of its nature
(for example, a yacht), purchased from funds realized on the
sale of a business asset should therefore be classified as a
business asset. :

Thus he held in Afchibald that a yacht belonging to the husband
was a métrimonial asset, rejecting the husband's argument tha£ it
‘ghould be classified as é bﬁginess asset. The evidence. established that
the yacht had at one time been used in connection with the husband's
business; "Ocean Yacht". This business had been sold during the course
of the'mafriage aqd since then the'Yaéht had been used for personal

purposes. Accordingly it was, at the time of trial, a matrimonial asset.
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46 e
It has already been noted .that where matrimonial. assets are
sold after separation and businéss assets acquired in their stead,
‘the courts will not trace the'pre4separation'properﬁy" into the new

assets. Such a circumstance could justify the making of a 5,13 order.

A non-owning spouse in such a case, however, will have no prima facie

claim to the post-separation assets.
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The Matrimonial Home.

Section 3(1l) of the Matrimonial Property Act defines the term

"matrimonial home" as "the dwelling and real'property occupied by a

person and that person's -spouse as fheir family residenée and in

which either or both of them havé a property interest other than a
leasehold interest”. A "dwelliné" is defined in s.2(a) as including a
house, condéminium, cottage, mobile home, trailer or boat occupied as

a residence. It is possible for spouses to have more than one matrimonial-

: ) 47
home at one time .

It is not clear why the legislature chose to exclude leasehold
interests from the definition. There is obviously a possibility in these
circumstances that an oppurtunity will be taken to evade the Act's
provisions. For example, a husband may arrange for his father to keep
the freehold of premises and theﬁ lease the property. Unfairness may
arise even without deliberate attempts of evasion. In such a situation
it is difficult to See what options a court would have to redress the
imbalance of:property ownership. Possibly it could order an unequal
distribution of other assets under s.13, though on what grounds is not

| ' L g . .
immediately evident. As noted, Ryan v Ryan has vetoed the idea that a

mere disparity in the net worth of the spouses could belgrouﬁds for a
s.13 award. Possibly a case could be ﬁade under s.13(d), based on the
length of time the spéuses have cohabited during the marriage, or under
s.13(e) - the date and manner of the acquisition of the properﬁy.‘Where
there is evidence of deliberéte evasion, s.13(a) - the unreasonable

impoverishment by either spouse of the matrimonial assets - might be
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employed. Where there are no assets .other thah the leasehold matrimonial
home, then the courts could exercise their powers under s.13 to make

an order regarding property other than a matrimonial asset.

What other "interests" are covered by the definition in s.3(1)
is a question yet to be determined by the courts. There have been no
reported cases to date in which the section has been discussed. It is

. . . 49 )
interesting to note, however, that in Baxter v Baxter a home in the

. - 5
name of the director of the Veteran's Land Act Ounder a loan agreement

with the husband was held to be a matrimonial asset without any
discussion as to the constitutional applicability of a provincial
statute.on federal legislation or the question.of whether the husband's
"interest" in the home complied with the requirements of s.3(1).

Whether this question will be raised in the future remains to be Sseen.
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Chapter 6 - New Brunswick

In 1974, the Law Reform Division of the‘Department of Justice
recommended a generél study of matrimonial property law. The purpose of
“the study was to review the existing law and suggest how it might be
updated. A'reporérwas produced by the study in 1976 which suggested
bpqssible reforms in thié area. A discussion paper setting out the
tentative propoéals of the repdrt was tabled in the Legislature in the
Spring of l978b. This discussion was the subject of a number of public

hearings throughout the province during the fall'of that year.

The discussion paper proposed a éoncept of equal sharing of
property acquired by the spouses during the course of the marriage
subject to exemptions for gifts; inheritances and other specified
categories. It also proposed a statutory joint tenancy in the matrimonial
home and household goods and recommended that the principle of equal
sharing apply on divorce, annulment, separation or death of one of the

spouses.

Bill 79, the Marital Property Act, was introduced in the New

Brunswick Legislature in the spring of 1979. It largely echoed the
recommendations of the discussion paper, though some of its provisions

differed slightly.

Bill 79 was referred to the Law Amendments Committee of the New
BrunswickiLégislature'for further study and public hearings. In May 1980

a subsequent proposal, Bill 49, the Marital Proverty Act, was introduced
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in the Legislature, its provisions for the most part being the same as
those of Bill 79. Bill 49 was enacted in July 1980 and came into force

on January 1, 1981.

The Marital Property Act

The philosophy underlying the Marital Property Act is reflected

in s.2, which provides:

Child care, household management and financial provision are
joint responsibilities of spouses and are recognised to be of
equal importance in assessing the contributions of the respective
spouses to the acquisition, maintenance, operation or improvement
of marital property; and subject to the equitable considerations
recognised elsewhere in this Act the contributions of each

spouse to the fulfillment of these responsibilities entitles

each spouse to an equal share of the marital property and

imposes on each spouse, in relation to the other, the burden of
an equal share of the marital debts.

The Act gives effect to this philosophy by providing for a
regime under which assets which fall into the category of "marital
property" are on divorce, annulment, separation or death to be shared
equally by the spouses, regafdless of their legal ownershipla. It
establishes special property rights in relation to the marital home and
household goodslb. Spouses are permitted to prescribe their own
property arrangements by contract, but this is subject to regulation

under the Act in relation to the formation and application of such

lc
contracts .

The New Brunswick legislation in many respects resembles the
2 v
matrimonial property legislation of Ontario . Some of the provisions
respecting the division of property, the matrimonial home and domestic

contracts are identical to or closely resemble the Ontario provisions.
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Ontario decisions, accordingly, are likely to be helpful t6 the New

Brunswick courts in applying the Marital Property Act. There are,

however, three important differences between the two statutes. First,
the New Brunswick legislation extends the concept‘ofAequal sharing
beyond family assets, to include "marital property", a broader
category. Second, the New Brunswick provisions relating to the marital
home are more extensive than in Ontario. For example, in New Brunswick
there is a right to share in the proceeds of sale of the marital home
during marriage. Third, the New Brunswick Act gives more protectioﬂ.in

respect of household goods than does the Ontario Act.

There have been very few reported decisions on the New Brunswick
legislation in relat;on to the issue of divisible assets since its
enactment in 1980. An examination of its contents, accordingly, of
necessity involves much speculation as to how its provisions might be

interpreted by the courts.

Assets to which the Act applies.

Upon the happening of one of the events mentioned in ss.3(1l) or

4(1) of the Marital‘Propérty'Act, a spouse is entitled to apply to the

court for a division of the "marital property" in equal shares. The
term "marital property" is defined in s.l and includes:
(a) family assets;

(b) property owned by one spouse or by’ .both .spouses that is not
a family asset and that was acguired while the spouses cohabited,
or in contemplation of marriage, except,

(i) a business asset,

(ii) property that was a gift from one spouse to the other,
including income from that property, '

(iii) property that was a gift, devise.or-bequest from any



-177-

other person to one spouse only, including income from
that property,
(iv). property that represents the proceeds of property
that was not a family .asset and was not'acqulred'whlle the
spouses cohabited or in: contemplatlon of marriage, or
that was acguired in exchange for or was purchased with
the proceeds of disposition of such property or that
represents insurance proceeds with regard to loss or damage
to such property; and
(v) property that represents the proceeds of disposition of
property referred to in subparagraphs (ii) and (iii) or
that was acquired in exchange for or was purchased with the
proceeds of disposition of such property or that represents
insurance proceeds with respect to loss or damage to such
property; and
(c) property that was acquired by one spouse after the
cessation of cohabitation and that was acquired through the
disposition of property that would have been marital property
had the disposition not occurred;

but- does not include property that the spouses have agreed by
a domestic contract is not to be included in marital property.

The three categories of marital property, accordingly, are
(a) family assets,
(b) property other than a family asset, that was acqguired while the
spouses cohabited, or in contemplation of marriage, and
(¢) property acquired through the disposition of marital property

after the cessation of cohabitation.

(a) Family assets.

Family assets are defined in the Act as:

...property, whether acqguired before or after marrlage, owned
by one spouse or both spouses and ordinarily used or enjoyed
for shelter or transportation or for household, educational,
.recreatlonal social or aesthetic purposes by both spouses or
one or more of their children  -while the spouses are cohabiting,
and includes

(a) a marital home and household goods,
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(b) Money in. an account with a chartered bank, savings office,
credit union or trust company where the account is ordinarily
used for shelter or transportation, or for household,
educational, recreational, social or aesthetic purposes,

(c) shares in a corporation or an interest in a partnership

or trust owned by a spouse having a market value equal to the
value of the benefit the spouse has in respect of property
owned by the corporation, partnership or trustee that would,
if it were owned by the spouse, be a family asset,

(d) property over which a spouse has' either alone or in
conjunction with another person, a power of appointment
exercisable in favour of himself or herself, if the property
would be a family asset if it were owned by the spouse, and
{e) property disposed of by a spouse but over which the spouse
has, either alone or in conjunction with another person, a
power to revoke the disposition or a power to cénsume or
dispose of the property, if the property would be a family
asset if it were owned by the spouse,

but does not include property that the spouses have agreed by
a domestic contract is not to be included in family assets...

As with the Onatrio legislation, use for a family purpose is
the central concept of this definition. The only reported case to date
in which the guestion of use has arisen for discussion in New Brunswick

3
is that of Mullett v Mullett a. The assets in dispute here concerned a

large collection of china collected by the plaintiff wife over a number
of years. Jones J. heild that since the collection had been displayed in
the family home it had been used for a -family (aesthetic) purpose, and

was therefore a family asset within the meaning of s.1.

There has been no in-depth analysis as yet as to what is
ihcorporated within the term "use". A number of issues in this regard
remain to be resolved. Iﬁ has yét to be determined, for example, what
degree of use is réquired to fulfill the requirement that property be
"ordinarily used" for .one of the specified family purposes. As theJ::“}
definition of "family assets" resembles so closely that contained in the

Ontario legislation, it is likely that Ontario decisions will bear some
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weight on this issue. If so, the‘definition'of "ordinary user"

| ST R o .
suggested by Steinberg J. in Taylor v Taylor will likely be applied,

that is, "ordinary user must mean fser in the course of the customary
mode of life of the person concerned and should be contrastedeith

special or occasional or casual usex".

Property must be used by both spouses or one or more of their
children in order to qualify as a family asset. It seems, however, that

"a child who uses the property need not necessarily be a child of both

spouses. In Olmstead v Olmstead4M§ntgomery J. held that a parcel of
land oﬁﬁed by the husband before..mlarriage and used by him and his
daughter by a first marriage was a family asset. The evidence showed
that the respondent wife and her children did make use of the property
on occasion but that their usage wés not so frequent or lengthy as to
establish a substantial interest in the property. This was regarded by
Montgomery J. as one factor bringing the property within s.6 of the -

. ' o .5 . . .
Marital Property Act so as to justify the exclusion of the asset from

a division. No specific attention was directed to the fact that thé
child using the property was .the offspring of the husband alone. It is
therefore open to parties in the future to develop this point. Here,
for example,ithe.property was hot "used" by both spouses, but by thé
husband alone. It was not used by one or more of "theif" children, as
the daughtéf was not a cﬁild of tﬁe wife. The husband coulad thias have
argued'tﬁat the requirements of the definition of family assets had
not been satisfied. It is‘not clear how a court would respond to such

an argument. It may be that it would be décided that the term "children"

includes a person to whom one of the spouses stands in loco parentis

or that it includes a child of either spouse.
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The family asset category differs from other,categories of
"marital property" in that it includes property acquired both before
and after marriage. The other categories apply only to:pro§érty acquired

after the spouses were married. As indicated in Olmstead v Olmstead,

however, the fact that a family asset was acquired before marriage may
bring it within the provisions of s.6 in!bertain circumstances. Similarly,
although "family assets" includes_gifts, which are otherwise exempted

ffom "marital property", the fact that an asset was acquired.by gift

may be pleaded under s.6 so as to exclude them from a division under

the Act.

(b) .Property other than a family asset.

Property that is not a family asset may nevertheless fall into
the category of "marital property' if it was acquired by one or other of
~the spouses while they cohabited or in contemplation of marriage. A
number of assets are specifically excluded from this category, however.

They include:

(i) Business assets.

A "business asset" is defined in the Act as "...property owned
by one spouse and used primarily in the course of a business carried
on by that spouse alone or jointly with others, and includes shares

that the“spouse owns in a corporation through which he or she carries

on a business."

The word "business" is not defined in the Act and may cause
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difficulty in future cases. Is the word intended to cover only
commercial business or does it have a broader meaning? Would it ‘include
a family business, for example, a,stbré in which boéth husband and wife

work? The limits to the term have yvet to be defined.

Once it haé been established that property has been used in a
"businessf, the next question to be determined is the quality of that
‘user and whether it satisifies the requirements of s.l1. The definition
of a business asset refers to property used "principally" in the course
of a business. Accordingly, where property is used péftly for business
and partly for other purposes (including family purposes), it will be
left to the courts to determine for what principal purpose the property
is being used. This may be difficult to determine in some instances. It
may also be difficult to distinguish between the test of "ordinary use"
required for family assets and the test of "principal use" required for
business gssets;flf’it appears that an asset is used equally for family
and business purposes, in what category will it fall? The fact that an
asset is’owme&by a corporation or business will not prevent its being
classified as a family asset if necéssary. The definition of "family
assets" emphasises the éég to whiqh the property is put, not its

ownership.

The Marital Property Act does not contain any equivalent of s.8

of the Ontario legislation or ss.45(3) (e) and s.46(1) of the British

R AL [
Columbia Family Relations Act , which allow for the conversion of a

business asset into a family asset by reason of the non-owning spouse's

direct or indirect contribution to the business. So in Emery v Emery
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ﬁhe fact that the wife had signed a collateral mortgage over the jointly
held home to secure loans for the operation of the husband's company

did not make the company a family asset; Montgomery j;,found that any
benefit that accrued from her actions accrued to the husband alone and
had no connection with the family. The fact that the husband ﬁad used
his income from thé company for general family expenses in no way
constituted the company a family asset. Business assets are thus

emphatically excluded from the category of marital property.

Section 8(b), however, provides that a court may make a division
of property that is not marital property where a di&ision of marital
property would be unfair having regard to the effeét of the assumption
by one spouse of the responsibilities set out in s.2 on the ability of
the other spouse to acquire, manage, maintain, operate or improwve
property that is not marital property. The responsibilities set out in
s.2 include child care and household management. There would appear to
have been 6nlywone case to date in which a spouse has sought é share in

her husband's business assets under this head. In Mazorelle v Mazorelle8a

the plaintiff wife claimed a share of her husband's camp ground business
valued at S65,OOO.VHe had acgquired the property and started development
of the business before the marriage. The wife was found to have done
little or no work to assist in‘running the camp ground_during the

summer over the 6% years of marriage, having devoted her time to being

a housewife. In these circumstances it was held that the wife was not
entitled to a share'of:thé camp ground property or business. It seems
from this case th;t the courts will require thét some extraordinary
assumption of s.2 responsibilities be provén to have been made by one

spouse before he or she will be regarded as having affected the other's
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bﬁsineSS'ability, and that the assumption of normal child care and
househdld'management1responSibilitieslwill not be regarded as having
automatically freed thg other spouse to pursﬁe his ©or her business
interests. The s.8 power is a discretionary one and it is probable
that the courts will take a relatively strict line in this regard. If
the legislature had intended any other approach, it is submittéd it
would have made that intention clear, for example, by soﬁe prOyision
whereby business assets could be regarded as family assets becauserof

a spouse's contribution.
Gifts.

Gifts by one spouse to the other are excluded from the category
of "marital property" unless they fall within the definition of family
assets. Gifts made by a third party to one spouse only are also excluded
unless they comply with the family assets definition. There are no
formal requirements laid down in the Act as to how a donor should
specify his intention to make a gift to only one of the spouses. In
the absence of clear words of intent the court will have to draw
inferences from the circumstances surrounding the gift. This is likely
to cause some difficulty particularly in the area of parental gifts,
where often the intention of the donor will be very obscure. If is

interesting to note that a somewhat similar provision is contained in

| e S e g |
the Saskatchewan Matrimonial Property Act . The Saskatchewan provision,,
however, refers only to property given as a gift to one spouse before

the marriage, and excludes such property "unless it '‘can be shown that

the gift was conferred with the'intention”df‘benefittingfboth.s_ouses".

Would evdience of such an intention be relevant under the New Brunswick
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provision? The ‘answer is unclear. The New. Brunswick Act seems to
concentrate on:the legal intention as opposed to any unspoken intention

of the donor. Where a father, for example, legally gives > . i

¢

certain property to his son alone, the fact that he may also have
intended his son's wife to benefit from the gift may not be enough to
satisfy the court that it is a "gift' to both spouses under the Marital

Property Act.

Where a non-family asset acquired before marriage is disposed
of or exchanged by a spouse for other property, the proceeds or exchanged
Oor new property do not become a family asset. Insurance proceeds with
respect to loss of such property are exclﬁded from a division of
marital broperty as well. Where the insurance Proceeds or new property
are used for a family purpose, however, they will obviouély.fall into

the category of family assets and will therefore be distributable.

(c) Property acquired after cessation of cohabitation.

Unlike many other examples of provincial legislation in the
matrimonial property arena, the New Brunswick legislation specifically
deals with the issue of what happéns when property which would have been
a family asset is disposed of &fter separation in return for new
property. Paragraph (c) of the definition of marital property provides
that the new property be regarded as marital property. Furthermore, where
a spouse has deliberately impoverished the marital property by transfer,

indebtedneSSy‘mismanagement or other means, the court is empowered to



-185~
make a division of property that is not marital property.

The Act makes ﬁo reference to the status of other property
acquired afetr separatipn. Presumably such property could not be a
family asset on £hevgrounds thaf it could not be used for a family
purpose once the family had separated. The definition of family assets
specifically states that the property must have been used in the

requisite manner while the spouses are cohabiting. Nor would after-

acquired or post-separation property fall within the wider definition
of marital property as this definition is confined to assets acquired

while the spouses cohabited or in contemplation of marriage.

The concept of equal sharing of the marital property also
includes the notion of sharing the family debts, or "marital debts".
"Marital debts" are defined in s.l as:

...the indebtedness.of either or both spouses to¢ another person
(a) for the purpose of facilitating, during cohabitation, the
support, education or recreation of.the spouses or one or more
of their children; or

(b) in relation to the acquisition, management, maintenance,
operation or improvement of marital property.

Under s.9 the court is directed to effect a fair and equitable
division of marital debts when making a division of property under ss.3
or 4. Thus, where one spousé at trial is burdened with personal liability
for family debts, the court will bé'required to take that liability into
aqcount before dividing the marital property, thereby reducing the share
of assets which the other spouse would normally enjoy. Coﬁld a spouse
argue that a year prior to separation he had disposed of'sqme'property

that would not have been a family asset or an item of marital property
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in order to satisfy marital debté,,and.that he should now be entitled
to receive a greater share of the marital property by virtue of s.9?
Presumably he would not succeéd under this argument becasue the debt,

once paid, would no longer be a "marital debt" at the time of trial.

This section applies only ‘to "marital debtsV. Thus personal
debts incurred by one spouse would not fall under this head. This was

1
made cleaxr in Emery v Emeryl where Montgomery J. held that the wife

did not have to share any of the burdens of the hushand's company

where the company was not a family asset.
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‘The ‘Marital Home and Household Goods.

Both the marital home and household goods are treated separately

from other marital property in the Marital Property Act. The term

"marital home" is defined in s.16 as follows:
Property that is or has been occupied by a person and his or
her spouse as their family residence is a marital home, and
where property that includes a marital home is used for a
purpose in addition to a family residence, the marital home
is that portion of the property that may reasonably be

regarded as necessary to the use and enjoyment of the family
residence.

Section 17(1) further states that s.16 applies notwithstanding

that its application results in more than one marital home.

Section 16 does not specify what title a spouse must hold in
the property in question. Does it include leasehold interests and
equitable interests, for example? The only reguirement laid down in
s.16 is that it be occupied as the family residence so apparently it

would include such interests.

. ., 12 . .
In O’Blenlswv O'Blenis Jones J. dealt with a marital home, title

13

to which was in the name of the directér of the Veteran's ILand Act

He made no reference to any possible conflict in operation between the

Veteran's Land Act and the Marital Property Act. Instead, referring to

.14 . 5
the Ontario case of Re Whitely , he stated:l

At this stage I simply order that the plaintiff is entitled

to a declaration the defendant holds. his rights to a conveyance
from the director of the Veteran's Land Act in trust for the
plaintiff as to a one-half interest and that he holds the
property, when title is ‘acquired by him, in trust for the
plaintiff to the extent of a one-half interest.
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The Ontario Court of Appeal in ‘Re:Whitley had made an order

similar to this where the wife had been found to have an egquitable
right in the marxital home which was also in the name of the director

of the Veteran's Land Act. The court was of the view that the vesting

of title in the director is more a matter of form and ought not to
interfere with the substantive rights of the parties. It seems that the
New Brunswick courts are going to follow this reasoning rather than that

l6
of the British Columbia Court of Appeal in Harper v Harper , which

had held that so long as property remains in the name of the director,

the veteran had no interest in the property énd s.8 of the Family

, 17 , ' . 17a
Relations Act™ could not apply to the property. So in McClure v McClure

property in the name of the director of the Veteran's Land Act was

again dealt with by the New Brunswick under the Marital Property Act,

although this time without reference to any possible conflict.

Although the New Brunswick Act does not specify what ‘interest
must be held by a spouse in the marital home, some interest mﬁst
obviously be held, otherwise there’would be:néthing to share. It ié
not clear what the situation would be where a spouse only acquired an
"interest" in theuproperty after the parties had separated, though the
home itself had been used as the family residence prior to separation.
For exémple, if the paities had been 1living in premises owned by the
wife'!s parents and after sépération'the house was gifted to the wife
alone, would the hﬁsband be entitled to seek a share in it? The exemption
of gifts from the definition of marital property does not apply with
respect to the marital home, which is dealt with under a different
part of the'Actl8and which, -in any event, is expressly included under

the definition of family assets. Logically, therefore, the husband
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would be entitled to his share. If this is so, at what point, if ever,
does the husband's iﬁterést cease; or will he alwaysbbé'entitled to
claim a share in thé house, despite'thé'ﬁumber of years of separation,
once the wife acquires title to it? The Act gives no indication that a
marital home, so found, can ever lose this status. Once a home has

been occupied as a family residence it acquires the status of a marital
home and seems to remain so forever. This would indicaté that the
husband's right here is indefinite, subject to the proviso that if a
distribution is ﬁade unidery the Act and the wife then acquires title

to the "marital home", the husband might have difficu%ty in implementing
this right. Even in these circumstances> hbwever, théré appears to be
nothing in the Act that would render the house a mar;tal home no

longer.

Section i6 gives no indication] either, of whdat degree of
"residence" is required to bring a house within its terms. It refers to
a house that "is or has been occupied (by the spouses) as their family
residence". There is no requirement that they ordinériﬁy reside in the
property. It seems, therefore, that even a short siay in a house as a
family unit would render that property a family home. Something more
than mere occupation would probably be required, however. In this respect
the New Brunswick courts are likely to follow the Ontario decision of

e g o .
Taylor v Taylorl  Where it was held that a family residence ought to

be a place around which a couple's normal life revolves.

An interesting innovation in the New Brunswick legislation is
that it gives spouses extensive rights over the marital home while the

marriage still subsists. Section 20 gives a non-owning spouSeCa right
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to one-half of the net proceeds realized from the disposition of the
marital home. If the house is sold during the course of the marriage,
s.21(3) provides tﬁat any proceeds received are held in trust, to be
shared by the spouses. The right does not survive _i&f the.marriage ends
through divorce or the death of one of the'spouses%o. In these
circumstances, hdweVer; the non-owning spouse wouid be protected by the

right to share equally in the marital property.

Household goods are defined in s.l1 as "furniture, equipment,
appliances and effects owned by one spouse or both spouses and ordinarily
used §r enjoyed by both spouses or one or more of their children within
or about the marital home while the spouses are or were cohabiting".
There have been no reported cases as yet in which the definition has come
up for discussion. In most,‘if not all, cases, it will probably be
apparent whetﬂer assets do constitute household goods. As they form a
sub-category of family assets, it is irrelevant whether household

goods were acquired before or after marriage.

One of the most important rights given to a non-owning spouse

in relation to household goods is contained in §.27. This gives a non-
owning spouse a right to apply to the court to prevent the dispositibn
of any interest in specified household goods without joint consent. Once
an application is made and é sﬁmmons and suppofting affidavit are

served on the other spouse, that spouse is prevented from disposing of
household goods. Furthermore, if hthehold»goods have been disposed of
within three months prior to the date of the application or before or
after the 'summons was served, the court may order the defendant spouse

to pay compensation to the applicant spouse in respect of the loss of
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‘use and enjoyment of the household goods, in an amount the court
considers fair and reasonable . The court ‘does not have ‘authority to
set aside a disposition made 'in contravention of the Act or a court
order. Under s.30(1l), however, it may require any person who acquires
the goods under such a disposition and who had notice that the:goods
were being disposed of in contravention of the Act or a court order

to compensate the non-owning spouse.

As with the marital hoﬁe, these rights apply during the course
of the marriage. They thus inte;fere with.the normal procedure in a
separate property regime which éermits an owner spouse to dispose of
his or her property during the course of the marriage as and when he or

she pleases.
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" Chapter 7 ~ Ontario

L . R | |
Family Law Reform BAct of Ontario was enacted in 1978 after

a long process towards reform. This process began in 1965 when the

Ontario Law Reform Commission initiated its Research Project on Family

Law. The result of their initiatiive was the publication of a six part

2
report , part 4 of which dealt with matrimonial property. The report

proposed a

scheme of deferred sharing of assets. Essentially, the

scheme would have involved fhe retention of separate‘property during

the marriage and the division of the profits of the marriage on

breakdown.

Certain items of property were to be exempt - gifts,

property acquired by inheritance and ante-nuptial property. Automatic

co-ownership of the matrimonial home was &also recommended. The proposals

were criticized, however, because of their excessive technicality and

rigidity and were not implemented.

Certaim limited reforms were accomplished with the enactment of

the Family

Law Reform Act of 19753. This statute abolished the vestiges

- 4 .
of unity of personality , and also abolished the presumption of

advanCementS. In addition the Act sought to remedy the problem which

had arisen

The

and other,

at further

Law Reform

6
in Murdoch v Murdoch .

1975 statute was clearly intended only as an interim measure

more .fundamental, reforms were proposed. The first attempts

, o ' 7 . . . .
reforms were abortive . Finally, however, the present Family

Act became law, coming into force on March 31, 1978.
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The Family Law Reform Act, 1978

Under thé'FaﬁilbeAQ ﬁéfsfm Ac£-the system of separate property
continues ‘during marriage. In the évéht of marriage breakdown, however,
the Act provides that.each spouse has a right to share in any property
which is a family asset, regardless of which spouse owné it. Although
there is a presumption of equal sharing8, the Act allows a judge to
depart from this rule if, after consideration of the legislative
guidelines, it appears just to d&.sog. The court also has a discretion
to order sﬁaring of non-family assets where family assets have been
unreasonably impoverishedlo. Business property and other non-family
assets not subjecf to anmntomatic sharing may be divided where the court
finds that, having regard to the assumption of responsibility by a
spouse as a homemaker and in caring for the children, it would be
inequitable tosshare only family assetsll. Further,'where a spouse or
a former spouse has made a direct contribution in work or monéy to
property which is not a family asset, there is a right to claim

proportionate compensation or an interest in the property .

Generally only those assets which constitute "family assets"
under the Act's provisions will be divided on marriage breakdown. as

Gravely U.F.C.J. explained in Kastrau v'Ka‘s‘traul

Although the Family Law Reform Act ... makes clear in both its
preamble and in s,4(5) that marriage is to be treated as a

form of partnership, it restricts in the normal case the result
of the winding up of the partnership to divisions of family
assets only.... It is only when unfairness would be the result
of such a division that the court has any right to entertaln‘
division of non-family assets under s.4(6).

Given this basis, the characterization of assets is obviously a
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vital element in any case brought under the Act.

Family Assets.

"Family assets" are defined for the Purpose of the Family Law

Reform Act by s.3(b):

(b) "Family assets" means a matrimonial home as determined
.under Part III and property owned by one spouse or both spouses
and ordinarily used and enjoyed by both spouses or one or more

of their children while the spouses are residing together for
shelter or transportation or household, educational, recreational,

social or aesthetic purposes,

and includes,

(i) money in an account with a charetered bank, savings
office, credit union or trust company where the account is
ordinaril¥ used for shelter or transportation or for household,

educational, recreational,

social or aesthetic purposes,

(ii) where _prqpergyf>,owned by a corporation or trustee
would, if it'wéféméwnéd by a:spouse, be a family asset,
shares in the corporation or an interest in the trust
owned by the spouse having a market value egqual to the
value of the benefit the spouse has in respect to the

property,

(iii) property over which a spouse has, either alone or in
conjunction with another bperson, a power of appointment
exercisable in favour of himself or herself, if the property

would be a family asset if

it were owned by the spouse, and

(iv) property disposed of by a spouse but over which the
spouse has, either alone or in conjunction with another
berson, a power to revoke the disposition or a power to

consume, invoke or dispose
would be a family asset if

but does not include property
a domestic contract is not to

of the property, if the property
it were owned by the spouse,

that the spouses have agreed by
be included in the family assets;

(c) "property" means real or personal property or any interest

therein.

Specifically included within the term "family assets" is the "matrimonial

home", defined in Part III as follows:

14 .
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Property in which a married person has an interest and that is
" or has been occupied by the married person and his or her spouse
as their matrimonial home.

The matrimonial home will be discussed later in this section.
For the moment the emphasis will be on what other‘property is

encompassed within the term "family assets".

From the outset the courts made it clear that not all property
owned by the spouses would be considered a family asset. In Meszaros v
15 , . .
Meszaros counsel for the wife urged that all property owned by either
husband or wife constitutes "family assets" and should be divided

equally under s.4 of the Family Law Reform Act. The court pointed out

that this approach is precluded by the fact that the Act has expressly
defined "family assets" in s.3(b) and in s.4(6) sét out the circumstances
in which the court is to make a‘division of other property. In order to
qualify as a "family asset", therefore, an asset had to constitute
"property owned by one spouse or both spouses and ordinarily used or
enjoyed by both spouses or one or more of their children while the
spouses are residing tigether for shelter or traﬁsportation or for

household, educational, recreational, social or aesthetic purposes".

Under s.3(1), property is so defined that it includes real or
personal property or any interest therein. Section 3(b) reguires
ownership by one spouse or both spouses. Accordingly it was held in

. .16 . .
Sobot v Sobot1 that an organ which had been purchased for the use of

one of the children and was a gift to him would not be irncluded in a
division of property as it was not a family asset. For the ‘same reason

N S ey | v -
it was held in McIntyre v McIntyre 'that property lots held in the name
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of the husband and wife alternatively as trustee for their children are
not benefically "owned" by a spouse .and therefore are not family assets.
The extended definition of family .assets, however, makes it clear that
assets owned by a corporation, where one of the spouses owns shares in

that corporation, will be covered.

Ordinarily used and enjoyed.

In dealing-with the concept of family assets, one of the
contentious areas is whether aAparticular asset was sufficiently used
by both spouses or by their children to bring it within the scope of
ordinary usage and enjoyment. This question has been considered in many

. . 18 ’ . : : .
cases. In Bregman v Bregman the husband had an Oriental rug collection,

some of which wére kept on display in the family residence and some of
which were stored in a special boxed collection and not generally used
or displayed in the family home. It was held by the court that the boxed
collection was a private collection, segregated and retained as such by
the husband, and was not ordinarily used or enjoyed by both spouses or
any of their children during cohabitation. This part of the collection
was not a family asset. Those rugs on display in the house, on the

other hand, were held to be family assets as the requisite usage of same

had been established.

. o e g
In Silverstein v Silverstein “a summer cottage building lot was

held not to be a family asset. Although the lot had been owned by the
husband for a long time it was found that it had never been ordinarily
used or enjoyed by the spouses or their children. In fact it was never

used for any purpose whatsoever.
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o L 50 ‘ |
In McIntyre v McIn‘tyre2 a fifty acre parcel of land .used for

growing vegetables and feeding horses was found to be a family asset
because that usage amounted to usage in' the ordinary or customary mode

of life of thé family.

2
In Boydell v Boydell l, a doll collection worth between 10,000

and $25,000 assembled by the wife as her hobby was held not to be a
family asset eﬁen though the husband assisted the wife by driving her
on buying and selling trips, making storage and duplex cabinets, and
lending her money for purchases. The collection was owned by the Wife
and was not used or enjoyed by the husband for any of the purposes set

out in s.3(b).

It would seem clear that mere intention to use property in the
required manner would not be sufficient to bring the property within
the definition of a family asset. Actual usage appears to be what is

envisaged by the Act. This is certainly the approach which was initially

taken by the courts. Thus in Taylor v Taylor22the husband had bought a
condominium in Florida which he and his wife had plahned to use for
recreational purposes. The court found that neither the spouses nor
their children had ordinari%y used the condominium for this purpose,
although the iﬁtention to dé so was there, were the family to remain
intact. Steinberg U.F.C.J. accordingly held that "the mere intention

to ordinarily use the property for recreational purposes is insufficient

. _ 23
to convert it to a family asset without actual ordinary use" .

.24 . _ . _
In Toth v Toth + however, the court held that tools which had

been purchased for use in a hobby enjoyed by both spouses but which had
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never actually been so used constituted family assets. In dealing with

. . . L S 25

the issue of proof of user, Clements C.C.J. stated:
An argument 'may be made that the Act expresses itself in the
words "ordinarily used or enjoyed" and thus not only should there
be a user test due td the disjunction "or" but also an enjoyment
test. No doubt the plaintiff and the defendant enjoyed
expanding their collection of tools and equipment and treated

same as part of their hobby and as an enhancement to their
pleasure from it.

Alfhough this argument may be appealing, it is submitted that
His Lordship gave too liberal an interpretation to the word "enjoyed".
The word "enjoyed" must be ihterpreted within the context of the
relevant sections. Sections 3(b) and 4(1) attempt.to provide for the
sharing of assets, not by reference to particular types of assets, for
example, cars.and houses, but by reference to the manner in which any
particulér type of asset is utilized. This is certainly the sense in

which the word "enjoyed" was interpreted in Taylor (supra).

Further support for this interpretation is contained in‘the
cases dealing with pension benefits. The courts have consistently held
that registered retirement savings plans, registered home owner;hip
plans and the like do not fall within the definition of family assets.

S . . 26 .
In St.Germain v St.Germain Arnup J.A. explained that although a spouse

would enjoy the security of knowing that such a pension was there:27

Since payments under the plan had not begun and were many years
away, it could not be said that the interest in the plan was
property "owned by one ‘spouse or both spouses and ordinafily used
or enjoyed by both spouses...’'while the spouses are residing
together for shelterror transportation or for household,
educational, recreational, social or aesthetic purposes™.

In reaching this conclusion the court stopped, in large part,

any possibility of adapting the innovative language of McDermid C.C.J.
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in Irwin v Irwin28to pension funds. The latter case dealt with the issue
of whether the proceeds from a fire insurance policy on the contents

of the matrimonial home could be properly considered to be a family
asset, such proceeds having been paid as a result of a fire which
occurred after the separation of the parties. To do so it had to fall
within the terms of s.3(b) of the definition. At first sight it would
appear that the insurance proceeds could not fall within this section.
Since the money due under the policy was only realized after separation,
the funds themselves could not be used in a fashion that would satisfy
the definition of s.3(b). McDermid C.C.J. nevertheless held that the
proceeds did constitute a family asset. He justified his conclusion

on the ground that "both of the parties would have "the use and benefit
of" the insurance policy insofar as it related to household purposes,
while they were living together. Surely a household purpose would be
fulfilled by the provisions of an insurance policy to provide for
replacing household contents which might be lost as a result of a fire".
His conclusinn, however, is subject to argument. Until such time as

fire ensues and the proceeds are paid over, it is difficult to see

what "use"

or "benefit" the parties here would have with respect to

such policy. At best they would have the satisifaction of knowing that

if the contents burned they would be compensated. Although the conclusion
reached by McDermid C.C.J. was both a reasonable and desirable one, it

is not as evident technically as it is emotionally. Any "use" the

policy has seems to be a metaphysical one. It was mainly this consideration
which led the court in the St.Germain case to regard the pension plan

as a non-family asset. In fact, there is no substantial difference

between a registered retirement savings plan and the fire insurance

policy in Irwin. In each case, an "insurance policy" has been created
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which seeks to provide future security. In Irwin if the contents of

the house were destroyed, they would be replaced by the fire insurance
policy. In the case of registered retirement savings plans, when thev
wage-earner's incomé producing days have ceased, the policy will provide

the necessary funds to take the place of the salary.

St.Germain v St.Germain d4id not specifically over-ramle the
Irwin decision and it was not clear for some time whether the former case
was intended to apply to pension plans in general or to the particular
type of pension ihvolved in the case itself. The uncertainty was
compounded by the paucity of evidence as to the relative and respective
rights of the spouses in the pension fund._This uncertainty was resolved

3
in Re Leatherdale and Leatherdale O. In this case the Court of Appeal

affirmatively stated that a registered retirement savings plan was
not a family asset as defined in s.3 becasue it was not ordinarily used

or'enjoyed by the spouses within the meaning of s.3(b).

This same line of reasoning has been applied by the courts when
dealing with employee savings and profit sharing plans. In Corrin v
3
Corrin lthe court had te characterize a Dofasco employees Savings and
Profit Sharing Fund. In holding that the fund was not a family asset,
Steinberg U.F.C.J. noted:
...firstly, that the applicant does not have a present right
to use the money, as it is vested in a trustee; secondly, that
the applicant has never withdrawn any moneys from the fund;
and thirdly, that the fund has never been ordinarily used or
enjoyed by either of the spouses for shelter, transportation

or household, educational, recreational, social or aesthetic
purposes.’

This particualr fund came up before the courts so often that
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Steinberg U.F.C.J. noted in Moére v‘Moore%Zthat the court was familiar
with it almost té the point of being able to take judicial notice of
its constitution. In cases coming.before the Unified Family Court
dealing with the fund the consistent approach has been to deny that it
can be treated as a family asset. Their approach was affirmed by the

Court of Appeal in the Leatherdale case, supra, which held that employee

shares owned by:the respondent hushand in Bell Canada were not family

assets.

There appears to be only one reported case on émployee savings

funds which conflicts with this general trend. Couzens v Couzens

involved, inter alia, a share purchase arrangement made available to the
husband by his employer. In awarding the wife a share in the plan
_ 34 '
Stotin D.C.J. noted:
In the case at bar I find that the share purchase made
available to the husband by his employer was not a pension plan
fund in its ordinary and usual meaning. While the share purchase
plan was obviously designed to provide a sort of "nest egg" for
retiring employees, there were immediate and distinguishing
benefits. There were annual dividends in the nature of profit

sharing. The plan was not compulsory and sales, while restricted,
were not prohibited...

In the result'he held that the acquisition of the fund was by
the joint efforts of both husband and wife, since the husband's ability
to acquire the shares-'was assisted by his wife's efforts inside énd
outside the home. If they were not family assets under s.4,.he concluded,
they were covered by s.8 and it was fair and equitable that the wife be

given a one-half interest in the shareholdings.

Although the plan in Couzens differed slightly in operation from

the Dofasco plan, in both cases the right to participate in the plan arose
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solely by virtue of the husband's empioyment~r a fact. outside the
control of the wife. In fact, in.thé’ééuééng case nét all employees,

but ratehr only selegted employees, were given the right to acquire
shares based, presUmably, on their work record and history. The decision
therefore appears to be at odds with Corrin ahd it is submitted that it
was wroﬁgly decided, at ieast insofar as it sought to establish that

the fund may have been a family asset34a.

It is clear from the foregoing that mere intention to use
property in a particualr way is insufficient to satisfy the requirements
of ordinary use and enjoyment. Intention is not irrelevant, however.
Where goods are used only occasionally for - a family ipurpose it seems
they may ygt be characterized as family.assets if the intéption of the
parties is that the property can, where required in the ordinary
course of the family's 1life, be used for family purposes. So in Coburn v
Coburn35a car owned by the husband and ordinarily used by him, but used
occasionally by the wife and children, was held to be a family asset
because both spouses realized and intended that it would be available

for tse by the family when required. In Grimes v Grimes36a bank account

in the husband's name which was used occasionally for family purposes
was held to be a family asset, notwithstanding that it had been resorted

to sporadically for other purposes. Similarly in El-Soheny v E'l—‘E‘Joheny37

a house which had been occupiéd by the spouses and their children for
‘only two weeks before they moved té Egypt and was never lived in by the
family again was regarded as a family asset. It is difficult at first
to reconcile these cases with the precise wording of s.3. The reasoning
seems to be that if no "user" is shbwﬁ, the asset cannot be a family

asset. If some user is present, however, intention may be relevant to
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colour the user in construing "ordinarily used and enjoyed”.

In general the courts will require’‘more frequent usage than that
indicated in the foregoing cases. Normally in arder to qualify as
ordinary use for a family purpose, the preébminant usage of the property
must, in the ordinary course of usage; be a family user. Such usage
involves more a qualitative analysis than a guantative one. So in

Brewer v Brewer%ga boat which had been built by the husband was held not

to be a family asset. There was evidence that the wife had done some
work on it and had gone out in the boat about four times, once with
her daughter. Gravely U.F.C.J. concluded that something more than this
" casual or occasional user was required to constitute a family asset.
A return to this qualitative and quantative test may be seen in the
39 . .
recent case of Mes v Mes . The property in dispute here was a vacant
lot which had been ‘acquired for a family purpose, was used occasionally
for family purposes and was available to the family whenever required.
Nevertheless Kreever J. refused to characterize it as a family asset.
‘ . 40 '
He explained:
My interpretation of the adverb "ordinarily" excludes the use
or enjoyment I have described with respect to the Alta Vista
property (some visits by the wife and children and less than six

family picnics). I conclude that this property was not a family
asset. ' '

The decided cases on this issue are not entirely consistent.
Each case seems to turn on its own particﬁlar facts and it would be
difficﬁlt to predict in advance how a court would be likely to classify
occasional usage of an asset where it is accompanied by intention that
thé'assét be‘available'to the family. This uncertainty is to be regretted

in a statute which seeks to .avoid litigation by clearly setting out in



-206-

advance those items of property in which a spouse has a prima facie

right to share on marital breakdown.:

'‘By both spouses or one or more of their children' .

The Act imposes a user test by both spouses or one or more of
. . 41 . .
their children . Property used by only one spouse will not be a family

. 42, .
asset. Thus in Bregman v Bregman it was held that a sailboat used

exclusively by the husband,foi sailing and entertaining was not a family
asset, notwithstanding that its predecessor had been used by the husband
and one of the children and therefore would have been a family asset.
While use by one spouse alone will not suffice to make a property a
family asset, use by one child alone is sufficient for this purpose.
Thusbif in the Bregman case the boat had been used exclusively by one
oflthe children it would have fallen within the family assets category.
The distinction can have bizarre results. Thus if a husband has a éet

of fiéhing rods and is the only member of his family to use them, the
rods would not be aifamily asset. If, however, the husband's rods were
used by one of the children then they would fali within this class.

The logie behind the distinctiom seems to be that some person other

than the spouse who owns the asset in question mﬁst have the use of

that asset before it can be regarded as family properxty. Yet if that is
ﬁhe case then surely if in the exémple above the wife wasszthe only
member of the family to use the fisﬁiﬁg rods, that should be sufficient
to satisfy this requirement. According to the definition, however, that

use, being use by only one of the spouses, would not be sufficient.
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"While the 'spouses! are ‘residing together".

It seems implicit in tﬁe words wused in s.3(b) that assets, to
be family assets, must have been acquired while the spouses were residing
together in a conjugal relationship. Accordingly property acquired after
separation is excluded form the operation of the Act. No cases have
yet been reported in which the phrase "residing together" has been
intefpreted. The phrase 1is not free ffom ambiguity. Thus under s.4

, 43, .
of the Divorce Act “it has been held in several cases that the spouses

were not residing together but were living separate and apart while
living under the same roof, in view of the spouses' intention to
treat the relationship as being at an end. Factors which have been
considered relevant have included cessation of sexual relations,.the
degree of contact and whether one spouse perfémms services for the
other44. Whether the Ontario courts will follow this approach has yvet
to be seen. The question could be important where a spouse alréges
that property acquired by him while the spouses were living under the
same roof and which was used by his children should nevertheless.not
be regarded as a family asset by reason of the fact that the spouses had
not been living in a conjugal relationship. In order to determine the
character of such an asset, the court will first have to decide what
type of marital relationship is envisaged by the Act in the words

"residing together".

"For shelter or transportation,etc.".

In order to qualify as a family asset an item of property must

. . L . ' - ,
be used for any one of the listed "family purposes™ s. For this reason
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items purchased for investment purposes only are ‘excluded. Thus in

- Y - S . _ .
Boydell v Boydell "the wife's doll collection was held not to be a

family asset becasue it was a purely financial venture, in addition to

. : . g 47
its not being "used" by the husband. Similarly in Irrsack v Irrsack it

was held that a personal chequing account, a savings account and a term
account belonging to the hushand were not family assets. There was no
evidence that they had ever been used for a family purpose and the
court felt that they were prbbably used by the husband as repositories

for excess cash accumulated out of his bakery business.

Where assets are used for only one purpose and would generally
be used only in such:a manner, the question of whether or not property
is a family asset will depend on whether or not the user falls within
s.3(b). Difficulties may arise, however, where property is used for a
number of purposes, only one of which is a family purpose. An example
might be where a painting was acquired partly for aesthetic purposes
and partly as an investment. In such a'case the question of whéthe?
the painting is a family asset will depend on whether the court uses
a test of predominant purpose or one based on the fact that since the
asset has been acquired partly for one of the purposes specified,

it should be classified as a family asset. The courts have used bsth

approaches in practice. In Dit£ﬁe¥ v Di££méf48the wife kept money she
had inherited from her father's estéte in a separate bank account but
used part of the money to purcﬁase‘hOusehold furniture. Although the
account had been used partly for family purposes the court held that
its priméry nature was a private one and accordingly held that the
account was not a family asset. This case may be contrasted with

’ o .. 49 . ' - , . . .
Coburn v Coburn ~. As already noted;, the court here held that although
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the husband's. car was rarely used for family purposés it was nevertheless
a family asset.bedause'both spDuSes‘realizéd and intended that the car
would be available when required. Thg'caées may, perhaps, be resolved
on the basis that the wife had free access to the car in Cobtrn whereas
'in Dittmer only the wife would have had direct access to the bank
account. This explanation is unsatisfactory,-however, as it sti;l fails
to explain how often an asset must be used in brder to quélify as a‘
family asset rather than a business asset where it has more than one
use. Since s.3 requires that assets shouls be "ordinarily used and
enjoyed" for a family purpose, it is submitted that the asset should

be predominantly used for such a purpose in order to qualify as a

family asset.

Business assets.

Business assets are not generally subject to division under the

Family Law Reform Act since they doﬁinot constitute family assets. In

certain circumstances, however, a spouse may apply for a share of non-
family assets under either s.4(6) or s.8 or a combination of the two.
The effect of these sections is to convert property into "family assets"
of a kind, even though such property is not defined in the Act as a

family asset.

Section 4(6) of the Act provides as follows:

4(6) The court shall make a division of any property that is not
a family asset where,

(b) the result of a divis&dn of the family assets would
be inequitable in all the circumstances, having regard to,
(i) the considerations set out in clauses (a) to (f) of
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subsection (4) and,

(ii) the effect of the assumption by one spouse of any

of the responsibilities set out in subsection (5) on the
ability of the other spouse to acquire, manage, maintain,
operate or improve property that is not a family asset.

Sections 4(4) and 4(5) read respectively;

4 (4) The court may make a division of family assets resulting in
shares that are not equal where the court is of the opinion that
a division of the family assets in eqgual shares would be-h5§  4“w
inequitable, having regard to, )

(a) any agreement other than a domestic contract;

(b) the duration of the period of cohabitation under the
marriage;

(c) the duration.of the period during which the spouses have
lived separate and apart;

(d) the date when the property was acquired;

(e) the extent to which property was acquired by one spouse
by inheritance or by gift; or:*

(f) any other circumstances relating to the acquisition,
disposition, preserbation, maintenance, improvement or use
of property rendering it dinequitable for the division of
family assets to be in equal shares.

4(5) The purpose of this section is to recognise that child care,
household management and financial provision are the joint
responsibilities of the spouses and that inherent in the marital
relationship there is joint contribution, whether financial
or otherwise, by the spouses to the assumption of these
responsibilities, entitling each spouse to an equal division
of the family assets, subject to the equitable considerations
set out in subsections (4) and (6).

Section 8 is also concerned with providing for a distribution of
business assets and states:

8. Where one spouse or former spouse has contributed work, money
or money's worth in respect of the acquisition, management,
operation or improvement of property other than family
assets, in which the other spouse has or had an interest, upon
application, the court may by order

(a). direct the payment of an amount in compensation therefor; or
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(b) award a share of the .interest of thleiother spouse or
former. 'spouse in the property appropriate to the contribution,
and the court shall determine and assess the contribution
without regard to the relationship of husband and wife or the

fact that the acts constituting the contribution are those of
a reasonable spouse of that sex in the circumstances.

The basis fér awarding a share'undér-s?4(6) or s.8 in non-family
assets is different. Section 4(6) is designed to deal with the assumption
by one spoﬁse of the role of homemaker, thereby freeing the other spouse
to build up non-family assets, whereas s.8 is designed to cover more
direct contributions through financial contribution or labour, which

relate directly to the building up of the non-family asset.

The Family Law Reform Act has not been interpreted in the same

manner in this regard as has the comparative British Columbia

. . _49a , . . .
legislation , nor has it caused the same dlff;cultles for the courts.
The courts in British Columbia, for example, have disagreed widely as
to whether a direct contribution to business property 1is necessary to
bring that property within a distribution or whether, by establishing
that she has been a good wife and mother, a petitioner thereby makes
out a prima facie case as to her entitlement to share in her husband's

. 49b . .
business assets . From the beginning, the gourts in Ontario insisted

that in order to satisfy s.8, a contribution must be of a direct nature.
In other words, there must be a direct correlation between the
contribution made and the ability of the husband to acquire business

SR A 49
assets. So in Bregman v Bregman cthe fact that the wife had worked to

put her husband thropgh university did not operate so as to bring that
contribution under s.8. A number of lower court decisions followed this

49 . ' . : o .
line d, and the approach was affirmed by the Court of Appeal in

. L ' 49e ‘
Leatherdale v Leatherdale e'and Young v Younq49f

\
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Leatherdale .and Young also discussed the question of what is

required to establish a claim underﬂs;406f. They made it ciear that the
simple performance of household .duties will not provide a basis for a
claim to Share'in business assets under this sectioén. What is required

is a causal connection between the 's.4(5) contribution‘and the particular
asset claimed against. The reward for performance &f household duties,

it was said, was asTa general rule via a division of family assets

and not a division of non-family assets.

Two things appear to cast this analysis into doubt. First, the

"root" Court of Appeal decision - Leatherdale v Leatherdale - is before

the Supreme Court of Canada; second, a decision of the Court of Appeal

itself in Colville-Reeves Vv Colville—Reeves4gg. At trial in this case

it was found that the wife was not entitled to a division of non-family
assets by reason of the assumption of the responsibilities set out in
s.40 of the Act. The wife, however, was awarded an interest on the
basis that, in the circumstances, a division of non-family assets was:
required to redress inequity. The husband appealed and alleged that the
trial judge had erred in failing to read the two subparagraphs of
s.4(6) (b) conjunctively. Cacourciere J.A. agreed that the trial court

was incorrect in viewing the prerequisites under s.4(6) (b) as disjunctive.

. . 49h
He continued; however:

While we agree that both paragraphs must be read conjunctively
it  does not follow that the award of a share of non-family

assets must fail. The statute only requires that the court

have regard to the effect of the assumption by one spouse of any
of the responsibilities set out in subs.(5) in deciding wheéether
the division of the family assets would be 1nequ1table in all

the circumstances. The learned trial judge did exactly this. 1In
our respectful view, he applied all the statutory criteria before
he. decided that, in the circumstances; a division of non-family
assets was required to redress inequality.

Having regard to the remedial quality of the family law reform
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legislation and to the context of the entire . Act, its preamble
and particularly s.4, we are of.the. view that a court is not
required to impose the stringent limitations ‘argued for in making
a division of non-family assets. While the .learned trial judge

was wrong in reading s.4(6) (b). disjunctively, he did, in our-
view, consider the effect of the assumption by the respondent
of the responsibilities set out in subs.(5) and that is all
that he was required to do by s.4{6) (b). ’

The appeal, accordingly, was dismissed.

What the Court of Appeal held here is that it is not ﬁecessary
to prove an inequity pursuant to s.4(4) and then to prove some, albeit
indirect, contribution between the s.4(5) contribution and the non-
family assets. It is sufficient if an inequity exists in some "overall"
sense. In effect, a trial judge is given an absolute discretion: if
he turns his attention to s.4(4) and (5) he is entitled to do‘équity.

The difficulty with this conclusion is that it appears to fly in the

face of the decision of Wilson J.A. in Young v Young, which required

a.connection before s.4(5) and the assets. If the decision in Young
was to be overruled, it is most suprising that no mention was made of
the case. Indeed, when a decision appears to run contrary to the
general trend, in law, it is suprising that there is no analysis of

the relevant authorities. It is not clear where the Colville-Reeves

case fits into the analyticél scheme outlined above. As the situation
now stands, there would appear to be two conflicting Court of Appeal

decisions as to how to approach a claim under s.4(6).

An issue which has not yet been definitively answered in any
reported .decision concerns the nature of the contribution required under
s.8 and (possibly) s.4(6). Direct contributions are usually relatively

easy to establish. So in Boydell v'BOydell4gjthe fact that the husband
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had ;bgi;ﬁicabinets for his wife's doll collection and had driven her
around in qonhedtion'with it was held to be a contribution'uhder s.8.

A number of’leSSmtangible contributioﬁs were refer?ed tO‘ip Diém&ﬁd v
Sugar . The wife here had signed as guarantor on certain loans,
allowed a mortgage on the jointly held matrimonial home and posted
certain securities. The court held that in each of these circumstances
contribution was made out within the meaning of s.8. No doubt there

will be caseé in the future where the contribution alleged is not one
that obviously falls within s.8 or s.4(6). It has yet to be decided, for
example, whether post-separation contributions would fall under this head.
So would a wife whé began working for her husband's company after the
separation of the spouses be entitled to claim a share in the company's

assets under s.8? These and similar questions remain to be resolved.

Another guestion which remains outstanding is how a court is to
assess a contribution once it has been established. Sections 8 and
4(6) provide no guidance as to the assessment of the value of a
contribution. This is a matter which the courts have had to determine on
the basis of the facts of individual cases. The inexact manner in which
the courts assess the value of contributions has been noted in a number of

49m . . . : :

cases . Given the wording of the sections, however, there seems no way

this question can be decided other than on a purely ad hoc basis.

Onus of proof

S 50, . . -
In Bregman v Bregman it was held that in identifying which assets

are family assets the onus is on the person claiming a division of them.

He or she, accordingly, must prove that the assets were used for a family



-215-

purpose.

It is not clear how great an onus. lies on a spouse in this regard.
It appears, however, that in the absence of direct evidence as to usage,
the court will assume usage from the lifestyle of the family. Thus in

51 ss .
Meszaros v Meszaros ~there was a paucity of evidence as to the use of

a boat, trailer and skidoo but, owing to the fact that the family

went camping and the naturé of the goods, it was held that more probably
than not these goods were all used and enjoyed by the family and were
family assets.‘Where, however, the asset in guestion was a bank account,
which would normally be regarded as an investment, direct evidence as

to its use for a family purpose would probably be required.

Changing character of an asset.

"A number of questions may arise under this caﬁegory.
(A) When a family asset is sold, do the proceeds of sale qualify as a
family asset?
(B) If a family asset is sold and the proceeds are used to purchase a
non~family asset, do any rights in regard to the criginal family
asset survive?

(C) May the character of an asset ghange with a change in user?

(A) Proceeds of sale

As already explained, the Family Law Reform Act still retains the

concept of separate property while the spouses are living together. It

is only upon marriage breakdown that a spouse becomes entitled to share
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in family assets, irrespective éf legal ownership. The doctrine of
separate property means that each spouse is free to dispose of his or
her assets. In order to deﬁermine.When'this right ceases it is ﬁecessary
to establish at what stage entitlement to a share in the family assets
crystallizes, in other wofds, what is the relevént cut-off date. There
are a number of possibilities:(a) before separation; (b) at the time of

separation; or (c) at the date of the application for division.

Date (a) is clearly inconsistent with the notion oif separate
property and must be rejected. As between dates (b) and (c), date (c)
would at: first appear to be the most logical. The spouses may, after
all, have been separated for many years without having had any intention
of divorcing or dividing the property. In such an instance it would be
unfair if one spouse could then seek to share in assets which had been
disposed of while he or she was no longer a real part of the family. It
would also be unfair to the owner spouse in such circumstances to
inhibit his or her rights to deal with his or her property, especially
since it will not always be clear whether the property being dealt
with would be régarded by the court as a family asset. On the other
hand, it may be argued that if a legal claim to property existed at
any time before the property was disposed of, then the proceeds ought

fairly to be distributed between the spouses.

The practice of the courts with regard to the proceeds of sale
has been to choose the date of separation as the cut-off date. Thus in

o S Y
Woodbyrne v Woodbyrne ~"the husband had sold the matrimonial home (which

was in his sole name), to a bona fide purchaser after he,ﬁ d; separated

from his spouse but before she had made an applibation'to the court for
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a division of property. It was held that the proceeds of sale were a

| e o 53 N | | . .
family asset. In Prytula v Prytula the wife had so0ld the matrimonial
home: (again in her sole name) to her father, being under the mistaken

belief that she was entitled to do so notwithstanding the Family Law

Refrom Act. When the husband then brought an application for division

of assets, the court held that the proceeds stood in :the place of the
matrimonial home and should be divided. A similar conclusion was reached

, 54 , ,
in Doroshenko v Doroshenko r a case which was also concerned with

the sale of a matrimonial home. The principle has also been extended

: . . . 55
beyond the sale of matrimonial homes. So in De Ross v De Ross the

husband had spent 322,981.72 from a joint bank account after separation
but before an application by the wife for a division of assets in order

to purchase investment properties. In awarding the wife an equal share

. . : 56
in that sum, Misner L.J.S.C. explained:

Obviously, as of the date of the breakdown of the marriage the
joint bank account was a family asset, and the question arises
as to whether or not Mrs. De Ross is entitled to claim a
division of the down payment at this stage. In my view she is so
entitled. The legal ownership of existing property (save only
for the matrimonial home) is not affected.by the Family Law
Reform Act until the conditions precedent to the operation of
s.4 are met. Essentially that means that the provisions of the
Act insofar as they affect beneficial entitlements to property
come into play once there is no reasonable prospect of the
resumption of cohabitation, and the class of family assets 1is
to be determined as of that date.

. . " 57
This approach was recently adopted in Samson v Samson . In this

case a husband had disposed of his car before trial. At trial it was
found that the car would have been a family asset. Accordingly the proceeds
of sale were regarded as family assets in its stead, and a division of

the proceeds was ordered.

In only one reported instance has this approach been departed
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'froﬁ. Mes. V'Egissconcerned an instance. where a wife, while in interim
exclusive posgssession of the matrimonial homé'and.contents.pursuant‘to

a Provincial éourt'ordér, sold the bulk of the contents to used
furniture'dealérs and left the ‘province. The husband subsequently
repurchased the same furniture. On existing authority, the wife'shbuid
have been_bound to account to the husband fo; half the proceeds of sale.
Not only did the court fail to order such an accounting, it ordered that
the repurchased furniture be divided equally between thé spouses on the
basis that they were family assets. No reason was given for not dividing
the proceeds of sale. Kreever J..simply refused to give credit for the
money. He then SOmewhat_incénsistently held that when the husband
repurchased the furniture, it retained its character as a family asset,
énd allowed the wife to share. If the husband had replaced the furniture
with new furniture, the new furniture could not, on any logicai basis,
be regarded as family assets; it clearly was not used so as to fall
within s.3(b). No furniture acquired after separation can qualify as a
fémily asset. When the furniture was sold it then ceased to belong to
the spouses,‘title instead lying in the furniture dealers. On repurchase
by the husband the furniture should have been regarded as new property.
Given the absence of logical reasoning in the judgment it is submitted -
that Egi v Mes should not be regarded as having changed the law on the

matter of family assets sold after separation.

Further support for the former approach in this regard is
echoed inthe courts' approach to insurance proceeds as family assets.

. . 5o ' |
Thus in Irwin v Irwin . the court found that where family assets had been

destroyed in a fire, the proceeds from a fire insurance policy stood in

their stead and the wife was entitled to a share in them. Although Irwin
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. . ; .60 : .
may be criticized for its reasoning in this regard ., the principle

that an insurance policy can stand in the place of a family asset has

61
been followed in subsequent cases. Thus in Toth v Toth , Where a wvan

was purchased by the husband after separation, using the proceeds of an
insurance policy on a previous van which had been used for family purposes,
Clemens C.C.J. held that the money received as a result of the insurance

proceeds was available for consideration in a division.

Employing the date of separation as the cut-off date does have
the advantage of protecting family assets. Employing the date of
application as the operative date could result in one spouse disposing
of assets within his control after separation, to the detriment of the
non-possessory or non-titled spouse. Some brotection could be achieved
through a restraining order under .9, a division of non-family assets
under s.4(4) (a) or an unequal division of family assets under s.4(4) (f).
It seems that preservation orders may be obtained relatively easily, at

. . 62
any rate insofar as family assets are concerned. In Mageau v Mageau

it was held that interim preservation orders may be made as a matter

of course in the case of family assets. In the case of non-family
assets, on the other hand, it was said that there would be a heavy

onus on the applicant. Since it may be difficult before trial to
determine which items of property constitute family assets, s.9 may
prove difficult to implement in some cases. It is also probably unfair
to oblige one spouse to resort to added litigation in order to protect
his or her rights to marital property. The use of the date of separation
as the cut-off date, on the other hand, would deter dispositions
without the need for extra court action since the value of the disposed

property would be included in a division.
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(B) Family assets sold and a non-family asset .acquired with proceeds.

Again there is a question here as to the relevant cut-off date.
If before sepération‘an asset‘is acquired out of funds which come from
the sale of a family asset, that asset does not become a family asset
unless the new asset is used as required by s.3(b). Thus in Bregman v
Bregman63a sailboat which Mr. Bregman used for entertainiﬁg and which
one of the children also used, was sold, and a second sailboat
purchased from the proceeds. This second boat was used almost exclusively
by Mr. Bregman for sailing and entertainihg business clients. It was
held that as this.bbat had not been ordinarily used or enjoyed by both
spouses or one or more of their children it was not a family assetf The
fact that the first boat was a family asset did not mean that the

replacement automatically became a family asset.

Where a family asset is sold afetr separation and the proceeds
used to purchase a non-family asset, the courts do recognise that some
rights remain in respect of the original property. They have generally
been reluctant to allow any tracing into the new property. The new
property does not become a family asset. Instead the courts will demand
that the vendor spouse account for half the proceeds oﬁ sale of the
original property, despite the fact that these proceeds have since been

| | : | L o 64
converted into new property. Thus in De Ross v De Ross although the

wife was not allowed to share in the investment property which her
husband had purchased with the proceéds of a family asset, she was held
entitled to an equal share in theusproceeds themselves. Similarly in

L . 65 , . . ' ,
Toth v Toth the wife was held sntitled to share in the insurance proceeds

of the original property and not to the van which those proceeds had been
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used to purchase.

(C) Change “in user 'of property.

The issue of the relevanticut-off date is also important to this
issue. As far as the matrimonial home is concerned, it seems clear that
the mere fact that there has been a change in user will not take the
property outside the definition, since in defining "matrimonial home"

"o : u66 :
the Act states "is or has been occupied . Consequently if a house
were once used as a matrimonial home but is now, for example, used

for rental purposes, it remains a matrimonial home.

As regards other assets, it is evident that non-family assets
can be converted into family assets by a change in user. No asset becomes
a family asset until it is used in the requisite manner. Thus in Bregman v
Bregman67it was held that a Picasso painting purchased by the husband's
company (in which the husband was the sole shareholder), for use in his
office, became a family asset when transferred subsequently to the family

home.

The question of whether a family asset may be converted into a
non—famiiy.asset by a change in user is more complicated. To date no
court has dealt with the issue in any analytical fashion. In Bregman v
Bregman the husband had attempted to change the status of the painting
once more by removiﬁg it from the house on the everof separation and
returning it to his office. Henry J. held that the status of the painting
could not be changed so easily and determined that the painting was

still a family asset. He explained that "with the marriage breakdown
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. s . 6
imminent, he .(the husband) was not entitled to remove it" 8. There seems

to be no reason why in other circumstances a family asset may not change
its status to that of a non-family asset. Thus if in‘Bfégﬁan the painting
had originally been purchased to hang in the matrimopial home but on
being found unsuitable had been removed to the husband's office, it seems
that the painting would then have become a non-family asset.‘Clearly

what is important is the intention behind the purported change in user.

Date of wvaluation.

In several cases an issue has arisen as to the date at which an

asset ought to be valupd;'for the purpose of s.4. In Boydell vBoydell69

Gravely U.F.C.J. noted that $.4 of the Family Law Reform Act does not
.specifically require that an accounting be made at the date of geparation.
Where an asset is a depleting one it may be that the court willAtry to
preserve the value as of the date of separation, subject to the equities
of the situation. An increase‘in the value of a family asset subsequent
to separation will be taken into account, as will improvements which

enhance the value of the family asset. In Saint-Louis v Saint- Louis70

the court rejected the argument that the date of valuation of the

matrimonial home for the purposes of division should bebthe;date of
separation and not.the date of partition and sale. To accept such an
argumentvwould_give'the spouse in whose name title stood an inherent

advantage which was contrary to the philosophy of the Family Law Reform

Act that it mattered not in whose name title stood. So long as it was
a famiiy asset it was subject to 50-50 division, subject to other
considerations in s.4(4) of the Act. However, the value of improvements

made aftér the date of separation were ‘taken into account.
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. . . o . . 71
A ‘later case on the issue of improvements is Brock. v Brendon .

The view was expressed here that it;should.nﬁt be entirely open to the
party who retains posSeséion of the:matrimoﬁial home after separation
to spend whatevek he or she wants with respect to improvements and be
able to charge thaﬁ amount to the other party Without limit+ Accordingly

the court limited reimburéement for improvement.

. . 72 , . : ' ;
In Grimes v Grimes the date of application as opposed to' the

date of separation was chosen as the relevant date of valuation on the
grounds that it would be fairer to the wife in the circumstances. The
implication was_that each case mugt turn on its own facts. On this
reasoning, where property has increased in value éince separation

mainly becasue of inflation, the court will be prepared to value the
property as of the date of application or .the date of trial. Where the
increase in value is solely due to the efforts of the owner‘spouse, then

the date of separation would be the more appropriate date.

. \ , e 73
The most receht reported case on this issue is Re Young #nd:¥oung .

The Court of Appeal here held that the date of trial is the appropriate
date of valuation of real property where division is made in a matrimonial
proceeding. The court also said that where an appeal was taken from a
trial judge's decision and allowed, the dollar value of the parties'
interest as determined on the appeal should not be fixed as of the date

of trial. The appellant in such a case would assume the risk of a
fluctuating real estate market. No mention was made ad to what the result
would be where the increase in value was due in part ﬁo the efforts of

the owner spouse. One assumes, however; that the owner spouse would

normally be compensated for improvements made or effort eXpénded in
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maintaining the property.

As this is the most recent, and indeed the only, pronouncement
of the Court of Appeal to date on the issue of the appropriate date

for valuation, it seems that normally the date of valuation will be the

date of trial.
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" The Matrimonial Home

The most significant asset ownéd by most families is the
matrimonial home. As already‘noted, the matrimonial home is specifically
included in the definition of family assets under s.3(b). The term
"matrimonial home" is further defined in s.39 as follows:

Property in which a married person has an inte;est and that

is or has been occupied by the married person and his or her
spouse as their family residence is their matrimonial home.

The definition is further extended by s.38 and s.39(2).

Section 38 provides the term "property" includes both real and personal

property. Thus in Caldwell v Caldwell74it was held that a trailer and.
motor home were encompassed within the definition of "matrimonial home",
having been occupiled as a'family residence. Section 39(2) makes clear

that spouses may own more than one matrimonial home.

Probably one of the most difficult aspects of the definition lies
in deciphering what the term "interest" means. The word "interest" is
not defined in the Act. The customary meaning of the word would include
a fee simple, life estate, leasehold and indeed any estate or interest
recorded in law or equity. In practice the courts have found that a
narrower definition may be required for the purposes of matrimonial

property.

The first area of difficulty concerns whether the Act may apply
to property which is in some way under federal control. In ‘Sandy Vv

.75 ' o . . ' ' .
Sandy Grange J. for the High Court was of opinion that the provisions
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of the Family Law Reform Act were ultra vires insofar as it was sought

: A e e 76 , . :
to deal with land covered by the Indian Act . He pointed out that the

Indian Act restricted rights with respect to occ¢upation, transfer_andA

encumbering of such lands and felt that all these restrictions and
provisions militated against any provincial legislative control over

lands reserved for Indians. The rigours of this decision were softened

77 7
somewhat on appeal to the Court of Appeal . Jessup J.A. noted: 8

In our opinion the Family Law Reform Act 1978...is within

the constitutional competence of the Province but is inoperative
to the extent only that it affects lands occupied on a reserve
by an Indian with the approval of the band and the approval of
the Department of Indian Affairs. In our view the provisions

of the Family Law Reform Act 1978 relating to personal property
are not in conflict with the Indian Act...Further, we are of the
view that an Indian such as the respondent husband in this case
has an "interest" in real property within the meaning of s.8

of the Family Law Reform Act, 1978, and that his spouse is
therefore entitled to a payment in‘compensation for the matters
referred to in s.8, although she is not -entitled to an award of
a share of an interest of her husband in the real property. We
do not purport to enumerate all of the sections of the Family
Law Reform Act...which in our opinion are not in conflict with
the Indian Act and are, therefore, of application to Indians.

The decision of the Court of Appeal is somewhat vague. What

Jessup J.A. seems to be saying is that the Family'Law Reform Act

cannot order a sale of property which is subject to the Indian Act,

although it can order monetary compensation for a spouse's efforts in

the marriage. To this extent it seems that the Family Law Reform Act

applies to Indians except to the extent that»theré is an operational
incompatibility between the two Acts. This is certainly the interpretation

| e o 99
that was chosen by the court in Hopkins v Hopkins , Where it was held

that there was no inconsistency between the Indian Act and the Family

Law Reform Act so as to interfere with its jurisdiction to grant an order

for exclusive possession to another Indian. It was recognised by the

court that such an order is limited by“the Indian Act, to be made only
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in favour of an Indian spouse, and .its execution is subject to. the

approval of the Minister of Indian Affairs and Northern Development.

A similar approach has been used when dealing with land subject

R - 8o | . : U 81
to the Veteran's Land Act . Thus in Re Brown and Brown , on the

question of whether the husband had an "interest" in the home to

satisfy the reqguirement of s.39(1), Meehan C.C.-J.'noted:82

Here it is not a question . of the transferability of the
veteran's interest, but merely the existence of some interest
as a threshold test for the application of Parts I and III

of the Family Law Reform Act...It is submitted that the test
is satisfied. '

The Court of Appeal in Re Whitely8aa went further than this,

however. The court clearly felt that the fact thét title chances to be

in the name of the director of the Veteran's Land Act by virtue of a

mortgage arrangement with the equitable owner, should not operate so

as to deprive the non-owner spouse of her righté. It expressed the view
that the vesting of title in the director is more.a matter of form and
ought not to interfere with the substantive rights of the parties.
Accordingly, having found that the wife had an equitable right in the
marital home, an order was made that the defendant. husband held hié
rights ﬁo a conveyance from the director (when the loan fof the home
had béen repaid), in trust for the‘plaintiff as to a one-half interest
and that hé held the property, when title was acquired by him, in

trust for the plaintiff to the extent of a one-half interest.

Another gquestion which arises from the term "interest" concerns
whether possessory rights and other personal interests are encompassed

within its meaning. Thus, for example, if a husband and wife occupied
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a house owned by the husband's parents., would the husband be régarded
as having any "interest" in the.ﬁOuSe'if there was a vague promise on
the part of his parents that the house would one day go to him? It is
submitted that such an intereét would be regarded as too insubstantial
'to constitute a marital asset, for how éould any valﬁe be placed on
such an asset? Such a case has vet to come before the Ontario courts,

however, and it may be that a brcader view would be taken.

A peculiarity of the definition of matrimonial home is that’it
includes property "that is or has been occupied" by the spouses. Thus
if a property has been used at any time as the family residence it
~wiil always retain its status as the matrimonial home even 1f at the
time of separation it is no longer used for that purpose. So in

83 ,
Meszaxros v Meszaros the court found that there were two matrimonial

homes among the family assets, despite the fact that one of the houses
had not been used as a family residence in many years. Thus, unlike

other family assets, a matrimonial home cannot éhange its character.

In order to come within the definition of a matrimonial home,
a house must be occupied as the "family residence". A number of cases
have dealt thH the quality of "residence" which is required in this
regard. The first reported case to touch upon this issue was Taylor v
Taylor84. According to this case;,more'than simple occupation is required
and a house must be the place around which the family's normal 1life
revolves in order to constitute a matrimonial home. Accordingly a
condominium in Florida was held not to be a matrimonial home where it
had been used byithe spouses on-only a very infrequent basis. It seems

that the length of residence will not be a conclusive factor, however.
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. 85
So in El Soheny v E1 Soheny "a condominium had been occupied by the

parties and their children for only two weeks. The parties had then

gone to Egypt and separated shortly thereafter, so the condominium

was never used by the entire family again. In holding that the
condominium was a matrimonial home, the court noted that the parties had
moved their furniture into the condominium during their stay and there
was evidence that the husband had purchased the property specifically

for use as a matrimonial home. By contrast, in Victoria Grey Trust v

§£ewart86a one week to ten day residence by the wife and children with
the husband in a house, which residence was for the purpose of reconcilation,
was held to be insufficient to convert the house into a matrimonial home.
Carter C.C.J. noted that the wife had not brought any furniture with her
but that she and the children had moved in simply with their clothes. He
concluded that there were insufficient facts to justify a finding that
the property was a matrimonial home. It seems that the important

factor in this case was the character of user and the intention behind
the user. It would appear that where the family is still a functioning
unit and the intention is to actually occupy property as a family
residence, that should be sufficient to bring a house within the
definition of a matrimonial home irrespective of the length of residence.
Where the intention to reside in the house as a family is missing, then
the definition will not be satisfied. This reasoning would explain the

7
case of Elliot v Elliot8 » where Currelly L.J.S.C. found that a two

week occupancy of a property by a husband and wife pending a return to
their customary matrimonial home was not sufficient to convert the

second property into a "matrimonial home".

Section 39(4) has the effect of limiting the extent of a
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matrimonial home, This section provides:
(4) Where property that includes a matrimonial home is
normally used for a purpose other than residential only, the
matrimonial home is only such portion of the property as may

reasonably be regarded as mecessary to the use and enjoyment
of the residence.

Oﬂe of the first cases to deal with this section was Youngblut v
Youngblut88. The court held in this case that only the family residence
and a small area of surrounding land qualified as the matrimonial home
and that the remainder of the farm could not reasonably be regarded as
being an intrinsic part of the family residence. So also in Ling v
Liggsgthe court pointed out that in the absence of evidence one canﬁotA
reasonably regard a 97 acre farm as bging necessary to. the use and
enjoyment of the matrimonial home. Accordingly only the surrounding
acerage was held to be a part of the matrimonial home. The size of the
property alone is not the crucial factor in these cases. More -important

is the nature of the use. In Dowding v Dowdinggo, therefore, the 38

acres of land surrounding the matrimonial home were held to be part of
it since they were used for recreational purposes and formed an

integral part of it.

Part III of the Act which deals with matrimonial homes only
applies to property situate in Ontariogl. This accords with the wetl
accepted principle of Conflict of Léws that a court should not deal
with property which is situate outwith its jurisdiction; Sgction 13(2),
hoewever, provides that if the matrimonial home is located outside
Ontario, the value of the property will be taken into account under
s.4, at least to the ‘extent that there are other or sufficient assets

within the province.
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" Pootnotes to Chapter 7
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‘ 'Chapter 8 -~ Prince Edward Island.

Modern matrimonial property law in Prince Edwrad Island is

for the most part to be found in the Family Law Reform Act, l9781.

This Act was enacted by the Prince Edward Island Legislature in August
1978 and was proclaimed on December 31, 1978. From the outset ghe
Prince Edward Island statute was based on thé Ontario legislation of the
same*nameZ. Ihwmany instances its provisions represent a verbatim
reproduction of the Ontario Act. It does, however, contain some major
differences. One of these concerns the "family farm". The legislators
were careful to provide for the preservation of family farms which
would, in many instances, have been in one fémiiyifor generations.
Special provisions were contained in the Act to cover such situations.
Another difference, and one that has caused a major divergence in
interpretation between the two provinces, is that of the onus of proof.
For the mos£ part, however, Ontario decisions are regarded as very
persuasive authorities in the interpretation of the Prince Edward
'Igland statute where they bear on similar provisions of their own Act.

The Family Law Reform Act

As with comparable legislation in its sister provinces of

3 | 2 R . ‘
Ontario and British Columbia , the Family Law Reform Act seeks to.

bring an end to the separate property regime where "family assets" of
separated spouses are concerned. It provides that all such "family
assets" are to be divided equally between the spouses should separation

occur, except where such division would be inequitable .- Married persons
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who are not separated, or former
divorce by decree absolute, must
the Family Court of ownership of

by the Family Court of ownership

spouses who have already received a
apply under s.8 (determination by
family assets), or s.9 (determination

of any other property). In these

instances, the laws of Separate property are still relevant.

Family assets.

"Family assets" are defined in s.4(a) of the Family Law Reform

Act, which provides as follows:
4. In this Part

(a) "family assets®

means a matrimonial home as determined

under Part III and property owned by one spouse or both
spouses and ordinarily used or enjoyed by both spouses or
one or more of their children while the spouses are residing
. together for shelter or transportation or for household,
educational, recreational, social or aesthetic purposes,

and includes

(1) money in an account with a chartered bank, savings
office, credit union or trust company where the account
is ordinarily used for shelter or transportation oxr for
householad, educational, recreatiocnal, social er aesthetic

purposes,

(ii) where property owned by a corporation, partnership

or trustee would,

if it were owned by a spouse, be a

family asset, shares in the corporation or an interest
in the partnership or trust owned by the spouse having
a market value equal to the value of the benefit the
spouse has in respect of the property,

(iii) property over which a spouse has, either alone or

in conjunction with another person, a power of appointment
exercisable in favour of himself or herself, if the property
would be a family asset if it were owned by the spouse, and

(iv) property disposed of by a spouse but over which the
spouse has, either alone or in conjunction with another
person, a power to revoke the disposition or a power to
consume, invoke or dispose of the property, if the

property would be a family asset if it were owned by the

spouse,

but does not include property that the spouses have agreed
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by a domestic contract is not to be included in the family
assets.

This definition is identical to the definition of family assets
contained in the Ontario Act. The fundamental tests for a family asset
are that it be owned by one or both of the spouses and be ordinarily
used or enjoyed by both spouses (or their children) during cohabitation,
for general domestic or recreational purposes. It is not suprising,
therefore, that to a large extent the Prince Edward Island courts have
interpreted the definition in the same manner as their Ontatio counterparts.
In Dover v Dover7, for example, it was held that a bank account held
in trust for a child of the marriage, which existed before marriage and
had been used by: the wife for a family purpose, was not a family asset,
emphasising that property must be owned by one or both sSpouses in order
to constitute a family asset7a. This echoes the Ontario decision in
Sobot v Sobot8, where it was held that an organ which had been purchased
for the use of the son and was a gift to him, would not be included in
a division of property. It was not owned by the spouses and could thus

not be a family asset.

One major provision in the Prince Edward Island legislation,
which does not appear in the Ontario statute and which has a bearing on
the definition of family assets, is contained in s.5(4) of the Act.
This section provides that:

5(4) For the purpose of determining the value of any property
which

(a) is a family asset; and

(b} was acquired by either spouse prior to the date of the
marriage,

the court shall deduct from the net value of that property
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at. the date of the hearing such sum as the court determines
to be the value, at the date of the marriage, of the equity
owned by that spouse. .

In effect the section operates to exclude from.a division of-
family assets, property that was acquired before the marriage, but
includes any épprediation in wvalue of‘such property that occurs during
the marriage. Thus a farm worth 50,000 at the time of marriage could
be worth 886,006 at ﬁhe time of separation, but if the farm was owned
by the husband érior fo mafriage the wife would, on separation, only
be entitlgd to claim one half of the increase in value of the property,
that is, one half of €30,000. It is not clear what the situation would
be under s.5(4) Qheré property had decreased in value since the marriage,
or at least where there had been no increase in value. fo égain take
the example of the farm, the wife could have worked very hard over
many years towards its upkeep -but the farm may ﬁave failed to increase
in value thhough no fault of hers. In such a case it seems unfair that
she would not have a claim to any portion of the property. Where a
decrease in Value had been due to the action of the husbénd, s.5(6) may,
perhaps, be invoked to provide for a division of property that is not
a.family asset in order to compensate the wife. If thexre has been no
culpable act on the éart of the husband, or if there are no other assets

to be shared, then the ,court will face a dilémma. Section 5(4) seems to

be framed in mandatory terms ("the court shall deduct from the net
value of that property ...such sum as the court determines to be the

value, at the date of the marriage, of the e@uity in that property
owned by that spouse"), so it does not appear that a court could order

a share in the pre-marital value of the property.
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"Ordinarily used or enjoyed"

An»aépedt‘of'the définitiqn of family assets Fhat has been
differently interpreted by the Prince Edward Island courts has been the
question of what constitutes ordinary use and enjoyment of property.In
Ontario it .has been held consistently that iniorder to quélify as a
family asset, property must have been actuallyhused. Mere intention to
use property in the required manner is not regarded as being sufficient
fo bring the property within the definition. Tﬁe most patént'example of

: . . . 9 ) .
this reasoning is to be seen in Taylor v Taylor . In this instance

the husband had bought a condominium in Florida which he and his wife had
planned to use for recreational purposes. The court found that neither
the spouses nor their children had ordinarily used the condominium for
this purpose, although the intention to do so in the future was present,
should the family remain intact. Steinberg U.F.C.J. accordingly held that
"the mere intention to ordinari}y use the property for recreational
purposes was inéufficient to‘ﬁbh&éiﬁ_if tbfa famiiy asset without actual

. w10
ordinary use .

Other Ontario cases holding that there must be actual user of a

| . - . S 11 : . :
family asset include Bregman v Bregman , McIntyre v McTntyrelzand

- o 13
Fisher v Fisher .

A radically different approach to this was taken by MacDonald J.

o . T .
in Gillis v Gillis . In discussing the status of a bank account owned

: ‘ 15
by the husband, he stated:l

Furthermore, in reference to s.4(a), the words "ordinarily

. used", in my opinion, do not mean that there must be an
"actual" use - 0of the account. The section does not state that
there must be an "actual" use and the legislature could very
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easily have stipulated such a use. In reaching the conclusion
that there does not have to be an "actual" use of an asset 1
realize that I may not be in accordance with the decision in
Bregman v Bregman... ; McIntyre v McIntyre...; Taylor v Taylor...;

and Fisher v Fisher..., which appear to indicate that there
must be actual use.

To further jusitfy his position, he referred to s5.6(2) of the

Family Law Reform Act which states that "the onus shall lie on the party
claiming that any particular item of property is not a family asset to

adduce evidence to that effect". In Bregman v Bregman, supra, the

Ontario High Court had held that the onus of proof lay on the party
claiming a division to establish what property is a family asset. MacDonald
J. reasoned that the Prince Edward Island provision made property prima
facie a family asset. It was up to the defendant to rebut this presumption.

16
In Ferguson v Ferguson » MacDonald J. followed his earlier

. 17
approach in Gillis. He noted:

In the Gillis case I placed a wider interpretation on s.4(a)
of the Family Law Reform Act, than appears to have been done
under a similar section of the Ontario legislation. It is my
opinion that when a court is determining what a family asset
is, it must consider the intention of the spouses toward the
assets and whether or not it could reasonably be used for any
one of the purposes set out in s.4(a)

The advantage of following this approach is that, by not using

the "actual use" test, the question of how much "actual use” is necessary

before the asset becomes a family asset is not in issue. If a particular
asset was intended by the parties to the marriage, during the course of
the marriage, to be a family asset, and could be so used at some time

during the course of the marriage so as to comply with one of the purposes

set out in s.4, there would be no reason why after separation, on a division
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of aésets1.it.shohld.be'nedeSsary.to:discover,whd used the asset or

how much tt was used .during the:marriage. The cléar intent of the partics
should suffice to establish whether an asset should be characterized

as a family asset. Whether this reasoning is justified on the face of

the statute is angther question. If MacDonald J. is correct in his
interpretation, then it is difficult to see what function the words
"property...ordinarily used or enjoyed (for a family purpose)" serve

iﬁ the definition. Also, while the effect of s.6(2) does seem to make

property prima facie a family asset, it is not clear why, if one spouse

can prove that property was not "ordinarily used or enjoyed"»for the
requisite purpose, this prima facie presumption could not be rebutted
even if an intention to use the property as ‘a family asset was present.
It is possible, accordingly, that an appellate court might choose to
follow'the Ontario approach in this matter, rather than that suggested
by MacDonald J. No appellate court caées have been reported on this
area to date, however, and for the moment the Gillis and Ferguson

decisions represent the law in this regard.

One result of MacDonald J.'s interpretation of "ordinarily used
or enjoyed" has been the inclusion as family assets in Prﬁnhe'Edwa;d
igl@ﬁéfpases of pfopérty which in Ontario has been excluded from this

definition. A case in pint is that of the pension. In St.Germain v

.. 18 : :
St.Germain Arnup J.A. held that a pension did not qualify as a family

asset. "Sihqe payments under the plan had not begun and were many years
away, it could not be said that the interest in the plan was property
"owned by'one'spouSe‘of both'spouses:and ordinarily used and enjoyed
by both'sbouSes ...while the spouses are‘resiaing together for shelter

or transportation or for household, educational, recreational, social
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19
or aesthetic purposes"”

As proof of actual use does not seem to be reguired in Prince

Edward Island, MacDonald J. had no hesitation in Gillis v Gillis in

holding a pension to be a family asset. Pensions were also held to be

. . 20 21
family assets in Ramsay v Ramsay ;i McCabe v McCabe ; and Ferguson Vv

22 : . : : .
Ferguson . Some confusion has now arisen in this area by virtue of the

. . 23 . . . .
decision in Andrews v Andrews . One of the assets in dispute in this

case was the husband's interest in a provincial government pemsion

scheme. Having pointed out that the Family Law Reform Act does not

mention pension plans specifically whereas the British Columbia statute

, . . , 24 , ) 25
1s particular about including them” ~, McQuaid J. continued:

I have arrived at the conclusion that, in the circumstances
which here exist, the defendant's pension benefits do not
constitute family assets. The pension does not bear the
characteristics provided for in s.4 of the Family Law Reform
Act. This conclusion is fortified by a reading of s.19(5) (a) :

19(5) In determining the amount, if any, of the support in
relation to need, the court shall consider all the circumstances
of the parties, including

(a) the assets and means of the defendant and of the respondent
and any benefits or loss of benefits under a pension plan or
annuity (emphasis added by court).

Clearly it was the intention of the legislature that one of the
effects of seParation and conseguent division of assets would
be that the defendant spouse would take no benefit under a
pension plan, but that this result would be a factor which the
court might consider, collaterally, in assessing support
payments, see St.Germain v St.Germain.

McQuaid J. here has inherently accepted the interpretation of the
Ontario courts with regard to the question of ordinary use and enjoyment.
He did not, however, refer to MacDonald J.'s decisions in Gillii and
Ferguson, which are in direct conflict with his conclusion. Resolution

of this conflict must await a decision of the appellate court.



-244-

Another asset which has caused some confusion in this regard is

. L T 26 , .
the life insurance policy. In McCabe v McCabe McQuaid J. held that a
life insurance policy without cash surrender value is not a family
asset. He did admit, however, that lifé'insurance, depending on the

nature of the policy, might in some cases be considered a family asset.

In Gillis v Gillis%7MacDonald J. found that a life insurance policy
that had a cash surrender value was a family asset. Once again he
rejected the céntention that such a policy must be proven to have been
used for a family purpose in order to qualify under the definition,
noting that the "cash surrender value, or the proceeds of sale upon
death, might at any time be used for any one of the purposes set out
in s.4(a)328. He did sucgest, howevér, thét one instance where a 1life
insurance policy would not be classified as a family asset would be if
it were maintained for the purpose of paying off a particular debt not

connected with the family. In Aridrews v AndrewsZgMcQuaid J. introduced

an interesting innovation with regard to policies which he did not
consider to be family assets. Again he had to classify two life
insurance pdlicies which he assumed were term policies, with no cash
surrender value. These, he admitted, would not be family assets,
properly speaking. He continued, however:

(The policies) were, no doubt, taken out in happier days, no
doubt, after mutual discussion, and intended for the protection
and security of the plaintiff in the event of the untimely
demise of the defendant. Premiums would have been paid out of .
income which might otherwise have been used for the common use
and enjoyment of the spouses. It would appear to me that there
was thus constituted a contractual arrangement between the
defendant and the plaintiff of a continuing nature whereby, for
the consideration of their (then) mutual love and affection, and
in consideration also of the normal domestic services being
vland anticipated to be provided by the plaintiff to the defendant,
the defendant undertook to provide for the future security of
the plaintiff. This is a matrimonial benefit of which I think
the plaintiff should not be arbitrarily and unilaterally '
deprived. As the named beneficiary, the plaintiff has a
continuing interest in the maintenance of these indemnity
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contracts. If the defendant is unwilling to maintain premium
payments, for the ultimate benefit of the plaintiff, then he
should notify the plaintiff accordingly, and provide her with the
oppurtunity, 1f she so elects, to pay the premium herself, and
thus, at her own expense, provide that ultimate security and
benefit, whether for herself or for the children of the marriage,
which had oridinally been mutually agreed between the parties,
and it will be so ordered. '

This decision is open to qﬁestion on a number of péints. It
is difficult to see how the "contract" en%isaged by McQuaid J. could
possibly be regarded as an enforceablé cagreemént, particularly in
view of the common law position with regard to contracts made between
married persons3l. In any eveht, he does not carry through his
argument of a contract to its logical conclusion. If there were an
enforceable contract ﬁere, then surely the husband would be obliged to
continue paying the premiums himself. It is arguable that the wife
could have claimed some interest in the policy under the constructive
trust doctrine. Even in this regard, it is extremely unlikely that she
would succeéd32. McQuaid J., however, at no stage bases his argument
on a trust concept. The major difficulty with the decision is that it
does not define how far the "interest" of the wife in the policy could
extend. Would the court, for example, have prohibited the husband from
assigning the beneficial inferest in the policy to a new wife? If so,
on what basis? The status of a term life insurance policy with no cash

surrender value, 1t is submitted, is not clarified by this decision.

Another aspect of the definition of family assets affiliated to
the guestion of use is the issue of the status of an asset that has been
used for both family and non-family purposes. The initial impulse of the
courts seeﬁs to have been to treat such property autométically as family

assets without examining the frequency with which the asset was used for
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one purpose or the other. The reason for this approach can probably

N ' . R L |
be found in the provisions of s.6(2).. In Dover ¥ Dover _, for example,

a truck used by theihUsbana for‘businéss purposes was also used on
occasion for family purposes and was held by the court to be a family
asset. The court did not indicate for which purpose the truck had

been most oftem used, MacDonald J. noting simply that the husband had

not discharged the onus of proving that the truck was not used for a
family purpose. The case was thus based on s.6(2), which places the onus
on the party claiming that any particular item of property is not a family

asset to prdéduce evidence to that effect.

34 .

In McCabe v McCabe + there was sufficient evidence to show that
an asset had been used for a dual purpose. The asset in question, a van,
was owned by the husband's business and had been used for both business
and family purposes. In discussing the correct approach to a division

) . 35
of the wvan, McQuaid J. noted:
The wvan, although technically owned by the petitioner's bu51ness,
is, in my opinion, nonetheless a famlly asset, with an
indicated value of g6,000. I would reduce this value, for
distribution purposes, to 4,000 since it is used in part by the

petitioner for business purposes. The respondent's share of the
asset is then g2,000.

There do not appear to be any provisions in the Act allowing for
this type of apportionment in the case of assets used for more than one
purpoée{ Nevertheless McQuaid J;'s solution makes good sense. Where an
asset is used for both business and family purposes, it seems unfair to
exclude it totally from one category or the other on this account alone.

Whether this solution will be applied in future cases remains to be seeni:
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Child care ‘and household management.

Section 5(7) of the Family Law Reform Act provides as follows:

5(7) The purpose of this section is to recognise that inherent
in the marital relationship there is mutual contribution by
the spouses, whether financial or otherwise, to. the family
welfare, entitling each spouse to an eqgual division of the
family assets upon termination of the marriage, subject to the
equitable considerations set out in subsections (5) and (6).

What is meant by "contribution to the family welfare" is unclear.

36 . . ’
In Gillis v Gillis , however, Macbonald J. suggested that child care

and household management, among other things, should be taken into

consideration as a contribution to the family welfare.

Contributions to the family welfare under s.5(7) only entitles
a spouse to an eqgqual division of the family assets. To claim a share
in the other spouse's business assets, it is necessary to proceed:
under s.9, which states:

9(1) Where one spouse or former spouse has contributed work,
money or money's worth in respect of the acquisition,
management, maintenance, operation or improvement ©f.property
other than family assets, in which the other has or had an

interest, upon application, the court may by order

(a) direct the payment of an amount in compensation therefor;
or

(b) award a share of the interest of Lbe other spouse or
former spouse in the property appropriate to the contribution.

: S 37
In Ferguson v Ferguson a wife attempted to claim compensateion

under s.9, arguing that she had contributed to her husband's share
interest in a Eompany which was .not a family asset, by assuming the
major responsibilities for child care and household management. In

o,

rejédting her c¢laim, MacDonald'Jtastétéa:
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Clearly that section has. no application to the petitioner's
contribution to child rearing and household management
although it may have permitted the respondent to devote more
time to the lacquisition of non-family assets. Her contribution
to the family welfare must be considered under the provisions
of s.5(7) of the Act.

Presumably the courts will require a direct contribution to be
made to a non-family asset before they will award an interest in that
asset under s.9. In Ferguson, for example, the wife was awarded
compensation for the value of accounting work she had contributed to the
company, in proportion tovher husband's interest therein. The;e have
been no reported cases on s.9 since Ferguson, however, so it is not
yet evident how this area will develop. Bearing in mind the similarity
between s.9 and the equivalent provision of the Ontario iegislationt,
it is likely that the Ontario decisions in this area will bear some

weight on the matter.

Changing character of assets.

Once an asset has been used for a particular purpose, which would
establish that property as either a family or non-family asset, may it
ever change its status? Further, if a family asset is sold and a non-
famiiy asset bought in its stead; do any rights in respect of the
original.property survive? In R;ﬁséj V‘R%ﬁséy4o,'M§Quaid J. had this

, 41
to say on the matter:

There may well be a gray area as between what is and what is not
a family asset. In such a case, one must revert to s.4, which
specifies the fundamental tests for a family asset, which are
...that it be owneéd by one -or other of the spouses and be
ordinarily used or enjoyed by both spouses (or their children) ,
during cohabitation, for general domestic or recreational
purposes. If it does not meet these criteria, then it is not a
family asset, and the source of the funds, even though thése
funds be themselves family assets, is immaterial. The fact that
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those funds may have been family assets will not, for that
reason .alone, impress upon acquisitions secured therefrom the

character of a family asset.. (Having referred to certain
Ontario cases, he continued:) These cases are, I .think,
illustrative of the following principles: (a) Savings acquired

by one or other of the spouses are not necessarily family
assets unless they meet the conditions stipulated in s.4;

(b) An asset acquired out of funds which are themselves family
assets does not itself become a family asset unless it meets
these same conditions; (c) An asset which is itself a family
asset may change t&ts character ahd become a non-family asset
if the evidence establishes that at some point it has ceased
to meet these conditions; (d) Conversely, an asset which was
not a family asset may change its character and become a
family asset if the evidence establishes that at some point
it has come to meet those conditions.

It seems, accordingly, that in Prince Edward Island, as in
Ontario, the present use (at separation) and not thé mode of acquisition

will be the important element in assessing.the character of an asset.

What of property the use of which changes after separation when
it is so0ld and new property acquired from the proceeds of sale?

42
Cotton v Cotton "seems to be the only reported case to date which

toucheg on this aspect. The husband here had sold a cottage after
separation, which cottage had been used as a family asset before
separation. MacDonald J. held that the wife was entitled to one half
the proceeds of the sale of the cottage , -though he did not discuss the
issue in any detail. His decision seems to confirm the developing trend
that the family assets are determined upon separation and the rigths of
the parties become, in essence, propéfty entitlements to one half

v 43
(subject to the provisions for an unequal division) .

It is not cléar what the position would have been here if the
proceeds of the'cottage'had been used by the husband to purchase an

item of business property. Would the court, for example, have been
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prepared to tracé the proceeds into the new property? In Ontario the

practice has been to award a spouse a half interest in the proceeds

even where new property has been acquired, but no interest in the new
. .. .44 . . .

property itself . It is probable that the Prince Edward Island

courts will follow this approach.
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" The Matrimonial Home

The matrimonial home is dealt with specifically in ss.38 to 49

of the Family Law Reform Act. The definition ©6f matrimonial home is
‘contained in 's,39, which proVidesi
39 (1) Property in which a married person has an @#nterest
and that is or has been occupied by the married person and

his or her spouse as their family residence is their
matrimonial home.

(2) Subsection (1) applies notwithstanding that its application
results in more than one matrimonial home.

(3) The ownership of a share or shares, or of an interest in

a share or shares, of a corporation entitling the owner to the
occupation of a housing unit owned by+*the corporation shall

be deemed to be an interest in the unit for the purpose of
subsection (1).

(4) Where property that includes a matrimonial home is
normally used for a purpose other than residential only, the
matrimonial home is only such portion of the property as

may reasonably be regarded as necessary to the use anad
enjoyment of the residence.

The Act does not specify what "interest" a spouse must have in
property in érder for tha£ property_to qﬁalify as a matrimonial home.
Aé the first part of the definition is identical to that contained in
$.39 of the Ontario legislation, it is possible that the Ontario cases

on this issue will be followed bytthe Prince Edward Island courts.

The other elements of the definition appear relatively
straightforward. it is specifically provided that a couple may have more
than one matr#monial home. Sections 39(3) and (4) further refinebthe
definition. Section 39(4) assists to effeét the intent that the family

farm be preserved. Thus, where a.family home is located on farmland, the
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dwelling house ‘and as much of the land as was used for residential
purposes. would qualify as a matrimonial home. The majority of the farm

land would in general not be included.

No cases' have yef been reported in which the definition of
the matrimonial home has been discussed. It is unlikely that a court
would have much difficulty in thi's regard, however. More probably,
the court will take it as given that a certain property was used as
the family residence and will proceed directly to the question of its

division.
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" Chapter 9 - ‘Saskatchewan

The Saskatchewan Legislature was quick to implement remedial
legislation following upon the outcry which sprang up in the wake of

Murdoch VAMurdOChland‘Rathwell V'Rathwellz. The government's first

move was to introduce an interim measure to deal with the situation,

-3
by repealing and replacing s.22 of the Married Women's Property Act”,

effective as of May.l) 1975. This legislation remained virtually
unchanged until 19804. In 1978, subsection (1) of s.22 was amended to
allow applications to the District Courtsand the title was amended to
refer to "married persons"6, to reflect the applicability of the section

-to both husband and wife.

Under s.22, fhe Saskatchewan courts were given wide discretion
to make such orders regarding the.property in dispute as they saw fit.
The legislation contained few restraints §n the exercise of‘this
discretion. In essence, s.22 required that a judge, without legislative
stipuiation as to the type bfﬁproperty.under-consideration, consider .
the respective contributions of the spouses, whether in the form of
money, services, prudent management, caring for the home and family or
any other form whatsoeVer7. The legislation contained no presumption of
equal;ty or, indeed, of any entitlegent at all. No mention was made of
misconduct, either marital or economic. Finally, the exercise of this
broad discretion was.subjecf only to any written dagreement beﬁween the
spouses to.the’contrary8. Section 22, therefore, constituted "pure"
judicial discretion, without any policy guidelines as to wﬁat property

was or was not shareable.
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The ‘Matrimonial Property Act, awaited since s.22 ‘of the Married

Persons' Property Act was introduced as an interim measure in 1974, was

iﬂtrodhced during the spring session of 1979, and came into force‘on
January 15, 1980. It is probably fair to say that.the Act resembles
most closely the>refonm legislation of Albértag, in that it appears to
establish a presumption of equal ownérship of.much of a couple's
matrimonial préperty. in doing so, it incorporafes orvcodifieé many of

the principlés which emerged in the 4% years during which the judicial

discretion scheme pursuant to s.22 of the Married Persons' Property Act

had been in operation.

The Matrimonial Property Act

The Matrimonial Pyoperty Act provides fer the distribution of
the "matrimonial property" of spouses, or its value, upon the application
. 10 - . . |
of either spouse . The stated purpose of the Act, as enunciated in s.20,

is to recognise:

...that child care, household management and. financial providgion
are the joint and mutual responsibilities of spouses and that
inherentiinrthe matrimonial relationship there is joint
contribution, whether financial or otherwise, by the spouses to
the assumption of these responsibilities that entitles each

spouse to an equal distribution of the matrimonial property,
subject to the exceptions, exemptions and equitable considerations
mentioned in this Act.

The words "subject to any exceptions, exemptions or equitable
considerations mentioned in this Act" have the effect of transferring
what at fitrst sight appears to be a fixedv50/50 regime into distribution
according to judicial discretion. Section 21(2) empowers the court,
where%it is satisfied that it would be unfair and inequitablg to make

an equal distribution, to refuse to order any distribution, vest all
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property in one spouse, or make any other order that it considers fair

and equitable. This marks a significant change from the provisions of

s.22 of'thé'ﬁér£iea Pé£s;ﬁs'vP?épé?ty;AE£. Wheréas underlthat Act the
onus lay on the applicant ﬁo establish to the satisfacﬁion of the court
é right to some share in property held by the other spouse by virtue

of demonstrable contributionll, the court is now directed to begin from
the premise that he or she has an inherent right tq one half of the
shareable matrimonial préperty. The new Act has thus established a
presumption that the spouses are entitled to an equal division of any
matrimonial property which is not exempt under the Act. It is; however,
open to either spouse to attempt to convince the court that an equal

share would be unfair and inequitable.

Assets to which the Act applies

The court is, under s.2l(l), empowered to make an order to
distribute "matrimonial propekrty". That term is defined in s.2(h) in
sweeping terms as property owned or in which an interest is held by one
or both spouses at the time the application is made or at the time of

the adjudication,iwhicliever the court thinks fit. The legislation does
not espouse the concept of distihgiushing between "family assets" and
property that is not a family asset, for example, "business assets" or
"commercial assets"lz. On the other hand, the Act does make a distinction
between the matrimonial home ‘and othér matrimonial property. Distribution
of the matrimonial hdﬁe is governed by s.22 while all otherx asseté are
distributable under s.21. Household goods, while covered by s.21, are

treated like the matrimonial home in the sense that they are never

exempt from distribution . There are also special provisions found in
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Part I of the Act concerning possession of the matrimonial home or

household goods. The matrimonial home will be discussed later.

Cases have made clear that it is the matrimonial property which
exists as at the date of the application which is distributable. In

. ., 14
Rathie v Rathie™ Carter L.J.Q.B. noted that s.2(h) defines "matrimonial

'at the time an application is made" under

the Act, is owned by a spouse. He determined that:15

property" as property that

-..the court need not concern itself with property that no
longer exists unless it 1is property disposed of within two
vears before the application is made to someone other than
a bona fide purchaser, or property dissipated by one spouse
or given to a third person without the consent of the other
spousel .

The result here was that although the wife had lost some matrimonial
property after separation in unsuccessful business ventures, the husband
was not to be compensated for the loss. He was entitled only to a share
in the property remaining at the date of the application, and not in the

property as it existed at separation.

This approach has been adopted in several cases since. So in

.17 . . ,
Zabreski v Zabreski + Dickson U.F.C.J. refused to include in the list of

matrimonial property available for distribution the value of certain
chattels sold by the husband since separation, including a cash fund of
25,000 which the husband had converted into an equity in a house in
Victoria, B.C., and a 10,000 term certificate. As the matrimonial funds
no longer existed at the time of application, the wife had no right to a

8
share in them. Similarly in Phillips v Phillipsl the husband had allegedly

"run off" with £€44,000 in cash when the parties separated and the wife

claimed an equal share of that money rather than a shareé of what was left.
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Dickson J. held that as the 44,000 cash fund no longer existed, it

was not matrimonial property within the statutory definition.

Thé reasoning 5ehind these‘casesvis that since the separate
property regime continues to operate untilian application for
distribution is made under the Act, an owner spouse should be entitled
to deal Wiﬁh his or her property as that spouse chooses until the
application is made. It is only at the time the épplication is made
that the owner spouse is put on‘notice that the separate péoperty regime
is being repléed by the legislative scheme. Obviously this reasoning
may have harsh results in some instances, for a spouse may find that
the matrimonial property has been considerably depleted through the
"behaviour of the other spouse after separation. In such an instance
the first spouse»is denied any use of the spent assets and appears to
be denied any compensation in respect thereof. There may be a solution

which could be used to alleviate such hardship in some cases. Such a

solution was suggested in Morrell v Morrelllg. The pfoperty in dispute

here. concerned Canadd‘Savings Bonds and cash which had been infthe
possession-of the husband whén he left the matrimonial home~on separation.
By the time the applicatioh for distribution was made to the court by the
wife, the bonds had been 1iquidated and'the cash spent. Although Dickson J.
noted_that the original property could.not be distributed as it no

longer fell within the definition of matrimonial property, he did

indicate that'the:factafhat mgtrimonial property has been disposed of

by one spouse for'hiS'o; hef exclusive benefit is a factor that may

lead the court to conclude thét‘equal distribution of existing property

is unfair. An off-setting adjustment may then be made"zO; He did not see

fit to order an unequal distribution in this instance, probably because
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there Qas no indication that the husband had spent the'money other than
honestly. In fact it is probable that fhe'oourts.would notfresort to
making an uneqgual distribution‘in such?caees unless there were some
dishonest intent appareht in the'condﬁct”of'the disposing spouse. Such
an approach‘would be in keeping with the fact that a spouse ié entitled
" to dispose of his property during the subsistence of the separate
property regime. Some support for this proposition may be seen from the
fact that if has been only in cases of actual diseipation of property.
that a court has ettempted to include the value of proéerty_that no
longer belongs to.a spouse in making an order under the Act. In fact,
acts of dissipation are expressly dealt wirhjhnthe Act under $.28(1) (a) (ii).
Where an act of dissipation has been actualiy pinpointed by the court
it always appears to‘have been of a blatant nature. So in Lee v EEQZla
husband had divesred himself of one third of his shares in a company.
after separation so that his wife could not claim them. The courr had
no difficulty in finding that the transfer flew in the face of
s.28(1) (a) (ii) and theréfore included the value of the shares‘in a list

of the husband’s assets. Slmllarly in Brahmbhatt v Brahmbhatt22 he

court held thet a hueband 8 act in signing over a house, not them
matrimonial home, to his father's estate for no Consideration amounted
to dissiparion ofrmatrimonial property and declared that the value of
the house was sﬁbject to distribution. In other instances the.court,has
appeared loafh'to find that there has been an act of dissipation. So in

o el 23 . o :
Phillips v Phillips  ~, even though the court found that the husband's

conduct in spending 40,000 amounted to callous and selfish behaviour,
it was held that the conduct did not amount to dissipation of assets.
The £40,000 was regarded as lost and the remaining property {(the

matrimonial home) was divided equally between the spouses. ‘Wait v Wait




has indicated that the onus lies on a spouse alleging‘the‘other;spouse
has dissipated'property. What is required, according to this.deCision,
is proof that a spouse squandered the propérty and thereby jeopardized
the financial security of the household. The cases would seem to

indicate that a high standard of proof is required in this regard.

Another.sdlution may lie in the fact that property acquired after
separation by one spouse may be distributed under the Act. There is no
requirement in the Act that in order to qualify asz"matrimonial
proverty", property must have been used by both spouses and/or their

children. Accordingly assets acquired by one spouse after separatdon

but before an application is made to the court under the Matrimonial

Property Act constitutes matrimonial property. It is unusual for a court
to order an equai distribution of such property, however. Section 21(2)
prescribes a liét of equitable considerations which justify an unequal

distribution of matrimonial property, including the duration of the

sepafationzs. Thus in Baudry v Baudryzé where the spoﬁsesnhad been
égparated for 14 years, the court ﬁeld that the $50,000 accumulated by
the husband since separation should be vested in him solely. In Guran v
Guran27the spouses had been separated seven years, during which time
the husband bought‘and sold property and loaned and invested money.

The court held that, haviﬁg regard to the period during which the
spouses lived seéarate and apart; it was unfair and inequitable‘to make
an equal division of all the.property.oWned by the‘parties as of the
date of judgment. Accordiﬁgly, an unequal division was ordered. In

o T . . . '
Brahmbhatt v Brahmbhatt Gagne J., at least by implication, accepted the

principle that in general post-separation property should be non-divisible,

so long as it has been acquired or maintained solely by one spouse. The
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parties here had lived together only eight months and had been

separated some time before an application for distribution was made to

. . L 29
the court. Gagne J. noted:

Since the date of separation, the applicant wife has been
working as. a waitress and chambermaid and for a period of
time held two jobs of this kind. From her employment and
industry and frugal living, she has managed to save up
approximately $14,000. In my opinion, it would be grossly
unfair for her to have to share this with her husband. The
‘cash savings of the wife before trial will be exempt.

Where one spouse has increased his assets after separation as a
result of inflation or other factors outside his control, however, it
seems that such property will be distributed by the courts. So in

0
Tokaruk v Tokaruk3 the court ordered an equal distribution of farmland

prdperty,_inclﬁding post-separation property, where the parties had been

~separated for twenty years. Walker J. explained:31

The long separation is not at the heart of the application.
because here both husband and wife left the farmland and went
‘to work and reside elsewhere....This was not a case of the
husband continuing to reside on and work the matrimonial

asset increasing and improving it. Neither worked the farm

or on it after 1965. The farmland has increased in value

while neither husband nor wife Bad that much to do with it.
This limits. the significance of the twenty year separation.
There is no evidence before me that the husband has improved
.the farmland since the separation, but it would appear that the
value appreciation is due to inflation and market conditions.
Equitable considerations 21(2)(b)., (c) and (d) have, therefore,
no great significance although they may have in other
situations of protracted separation.

In the light of this»reasoning it will celearly be in the interests
of thé owner spouse to have an application brought under the Act as soon
as possible after separatioﬁ. The fact that post-separation property is
available for distribution in some ﬁeasure balances out the fact that
property disposed of after separation but before trial is not'included'

in a distribution. It would seem also that where matrimonial property
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is disposed of after separation and .other property obtained in its
place, the latter property should be included in the distribution of
assets. The property will not have been obtained solely as a result of

one spouse's efforts and there seems no reason why it should be excluded.

Txue, the court failed to make such ‘a connection in Zabreski v Zabreski
where the husband had converted matrimonialAfunds into anwequity in a
home in Victoria and a SI0,000 term certificaté. Thé court here, however,
'did not expressly directvitself‘to the fact that post;separation

property may be distributed between the spouses. It is possible, also,
that there might have been some difficulty in implementing an order for
distribution in thié case, as theAhusband Was living outside the;;
jurisdiction.of the Saskatchewan courts at the time of trial.,There

seems no logical baf to using.such a "tracind"process should a case

with more favourable facts present itself.

Section 2(h) defines matrimOnial:propérty.as being "property
owned or in which an interest is held by one or both spouses..."‘In
s.2(h) (i), such property is said to include a ."security, share or
other interest in a corporation or an interest in a trust,'partnership,

association, organisation, society or other joint venture".

Clearly corporate .assets or their value are inéluded in the
definition of matrimpnial assets. Seétion 26, which sets out the powers
of a court to effecﬁ a distributibn) appears to offerx an effective
approach to making ofdeﬁs concerning such assets. Subsection (3) of s.26
provides‘that where a spouse has an interest in a corporation and
where it would not be reasonable tofgive‘thé other spQuSe'shares in

the corporation, the court may order the spouse who has .an interest in



~-264-

the corporation .to pay the other a sum of money no larger than the
benefit the spouse has in respect'of?theiassetsiof'thelCOrporatiOn.

The section theIQby_coﬁtemplates a transfer éf shares 'as the normal
course to follow in theSé casesquét whexre a transfer of shares is not
possible (for ekample; it may be prohibited by the articles of the
corporation in guestion), a spouse may be_pnable tosraise sufficient
funds to comply with the alternative offered in s.23(3) because of a
lack of liquidity in his assets. Where such a stalemate position is
feached, the court may resort to s.26(1), whereby it is given power to
"make any order that it considers. fit iq tHe circumstanceé whether or
not it affécts title to matrimoniai property“33aﬁd‘it may "order a
spouse to give security, upon any tgrms or conéitions that the couft
thinks fit, for the performance of any obligation imposed by an order -
under this section, ihcludiﬁg a charge on property, and providé for

the enforceﬁent of that cha;ge by sale or otherwise as necessary"34.

It will be apparent that the powers inherent in this section are not
limited to matrimonial property, thus suggesting that a court may,

for example,-deal directly with the assets of a company.~This, in fact,

is what was done in Gawletz v Gawletz . The spouses here had separated

in 1977 after 35 years of marriage and the wife applied for a division
of property. In the course of his short reasons for judgment, Halvorson
stated:

Some of the property of the respondent is held through his
company, but I will ignore the corporatedstructure for the
purpose of this judgment. Indeed_ I could not do othexwise
considering the manner in which the evidence was tendered.
I understand that both counsel are in agreement with this

approach.’

‘Practicably, given the general use of equalization payments,

there may be no difference between treating the shares of a company
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as shareable assets and going directlyntbuthe assets themselves.
Théoreticall?,.hdweVer, thé'appxdébhiadopted in’égﬁlgéé:ignores the
rule of separation'of'persgnélity.whichiis fundameﬁtal to company
law. It is suggested’fhat ifAthe'legislature had intended to allow
such}a radical departure from established legal nérms, it should have

made that intention'élearly and in unequivocal terms.

As in otﬂer provincial matrimonial regimes, the gquestion of
pensions as matrimonial assets has given the Saskatchewan courts some
difficulty. The courts' initialbreaction was to treat pensions as
obviously falling within the definition of matrimonial assets. Dickson

. . . ' . 36
U.F.C.J. explained in Zabreski v Zabreski :

I am satisfied that a pension fund falls within the statutory
definition of matrimonial property. The benefits represent
remuneration from employment which wéuld otherwise have been
shared through division of other assets or during the course
of the marriage.

The difficulty which presented itself in the early cases was
how a pension should be divided, especially if the pension in question
was not yet payable at the time of trial. For example, further to his
comments above, Dickson U.F.C.J. continued:

...a pension fund undernwhich payments are not yet payable

can fairly be regarded, not as a property asset, but instead

a source of income fromwhich maintenance obligatiens cap be paid
when employment ceases. For several reaSonSy I intend to regard
the husband's pension as a maintenance asset rather than a
divisible property asset. Firstly, there is no evidence before
me of actual value of the fund upon which an érder for division
could be based. ‘

Secondly, there is a problem of jurisdiction in relation. to the
pension fund. The Saskatchewan Court of Appeal in Middleton v

- 'Middleton, (1980), 15 R.F.L.(2d) 251...ruled that the situs of
a pension is the jurisdiction where it is properly payable or
recoverable, i.e., the residence of the pensioner. Only the
courts of that jurisdiction may deal directly with the pension.
(The husband here was residing in British Columbia at the time
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of trial).

« e s .

Thirdly, unlike other matrimonial assets, a pension fund
cannot be sold or transferred to effect equal distribution of
matrimonial property.

When not faced with the complexities of jurisdiction, the courts
were prepared to treat as yet unpaid pensions as prdperty assets. In

37
Greenwood v Greenwood Carter U.F.C.J. distributed such a pension by

making an order under s.26(1l) (b) (viii) of the Matrimonial Property Act,

vesting in the wife a 47% interest as tenant in common in-the respondent's
-pension benefits, whenever they should be received. In Morrell v

38 : . . . . . .
Morrell "Dickson U.F.C.J., confirming his earlier conclusion in Zabreski

that a pension fund was a shareable asset, concluded:39

In my oépinion, the proper approach is to regard the husband's
pension as a shareable asset of undetermined value that will
produce future benefits that are also undetermined, perhaps
not capable of determination at the time. Vesting in the wife
now a share of the future benefits, whatever they prove to be,
appears to be the most logical approach.

These cases have now been thrown into doubt by a number of recent

decisions. In Ronning v Ronning4o, the'court held that a pension which
the respondent would have become eligible to receive in the future was
not matrimonial property within the defihition of the Act. Malone J.
admitted that if the respondent had’beeh in receipt of the pension at
the time of the application, he would have had no difficulty in holding
it to be matrimonial property; As the responaent was not at this time
to receive the pension, Malone J. held that his interest was at best an
expectant right. This right was contingent on the happening of a

number of events, not the least of which was that he live long enough

to become ‘eligible to obtain the anticipated benefits. Such a right, he
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felt, could not quélify as real or personal property which is owned by
the respondent or in which he has an interest at the time of the

applicationi

This decision ié open to some criticism and Malone J. appears
to have confused the issues. He concentrated on the fact of the [~ l.l
contributions which the respondent had already made to the pension
duringithe marriage. The total amount of such contributions was
g7 ,5000. Malone J. stated that these contributions were matrimonial
assets, thus.ignoring the earlier case law which indicgted that where
a matrimonial asset sﬁch as cash has been spent, it no longer forms
part of the matrimonial property. Continuing oﬂ this line, Malone J.
pointed out that if the respondent were now to be required to pay
half of this $7,SOO he could do so only by terminating his employment
or by realizing the amount from present assets in the hope that he
would recover it when and if he became eligible to receive his pension.
He felt it would be unfair and inequitable to order the respondent to
pay from present assets the sum of 3,750 to the applicant when there
to recovér this amount. This reasoning misées the point that it is .
the pension itself and not the monéys invested in it through contributions
in which the applicang was seeking a share. Malone J. failed to consider
any of the alternative sharing devices that had been suggested in
earlier cases, seemingly blinded by the fact that the respondent.
proposed working another ten years before retiring and that he had no
sufficient funds to make an immediate settlement on his wife. There
‘seems no logical reason why the wife should not have been awarded a

share in the future benefits in this pension, if and when it should



-~268-

happen to become payable, thus circumventing Malone J.'s concerns
regarding uncertainty of the interest. In the result, the wife, after
some thirty years of'marriage,’was4denied'é share in an asset to
which the husband had been contributing'with'matrimonial funds

throughout their married lives.

It was these considerations which influenced Walker J. in

. 4 .
Tataryn v Tataryn Oato follow the British Columbia decision of

Rutherford v RutherfordAOband~hold that a pension should be classified

as matrimonial property. He emphasized that difficulty in valuing a
pension should not stand in the way of its classification as a
matrimonial asset. No reference was made in his decision to the

Ronning case, however.

Ronning v Ronning was specifically mentioned and approved in

. . . 40c _
Frolick v Frolick + where the pendulum once more swang against

pensions being categorized as matrimonial pfoperty. Forbes J. here
also referred to a decision of the Saskatchewan Court of Appeal,

Harriman v HarrimanAOdiﬁ support of this finding, quoting the text

. : A0e
of that judgment as follows:-
In testing the husband's assets, the learned trial judge

included the husband's post office pension at a capitalized
value of g14,000. The evidenceeis not clear as to the exact
terms of theipost office pension. This court, with my brother
Boyda, dubitante, is not prepared to capitlaize it and give it
the value and status of an asset for division as part of the
property here. This is not necessarily to say that pensions

oY annuities can newver be considered in the division of property.
Under the circumstances of this case, we are not satisfied that
the capitalized value of the pension should be used as a

basis for division. Therefore, the award to the wife should be
reduced by $5,000 to €15,000.

Forbes J. interpreted this reasoning as followsfleof
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The judgment inferred that pensions might "be considered in

the division of property” but - I do not take that to mean

pensions are ever to be included and listed as matrimonial
property unless perhaps where the pension has already been

reduced to a ligquid asset which is available on demand, such

as in the case of where an employee has terminated his

employment and, as a result, was entitled to his own contributions
plus interest on demand and had left those funds on deposit with
his former employer.

It is submitted that this interpretation is too narrow. The
Court of Appeal in Harriman was careful to restrict its comments to
the case at hand, thus leaving it open for a contrary view to be taken

in subsequent cases.

There are now a number of Saskatchewan decisions of the Court
of Queens‘Bench which have taken conflicting approaches in regard
to pensionsAog. Substantial uncertainty and judicial disagreement in this

area only serve to further inconvience potential litigants. In Tataryn v

' 40t
Tataryn, Walkexr J. commented !

The time cannot be.far off when principles will begin to emerge
from the authorities dealing with pension plans in the context

of the Matrimonial Property Act which will help guide prospective
litigants striving for agreement on property division. Present
authorities reflect, in the main, the variety in pension plans,
the particular state of evidence on the "pension" before the
court, and the practical and mechanical difficulties which have
beset judges in giving effect to the principles set forth in

$.20 of the Act to the extent fairness and equity allow. The
problem becomes more urgent with the frequency of applications
for division of matrimonial property and the varlety of annuities,
private sector pensions and government superannuation benefits
which are in existence.

It remains to be seen whether resolution of the apparent

confusion surrounding the pension benefit will soon be realized.
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All matrimonial property is presumed shareable unless it is

established that it is property within a list of exemptions set out in

‘ P . o .4 o
s.23u8f the Matrimonial Property Act l. Section 23 reads:

23(1) Where matrimonial property other than a matrimonial home

or househqld

goods, 1is

(a) property acquired beforetthe marriage by a spouse by
gift from a third party, unless it can be shown that the
gift was conferred with the intention of benefitting
both spouses;

(b) property acquired before the marriage by a spouse by
inheritance, unless it can be shown that the inheritance
was conferred with the intention of benefitting both

spouses;

(c) property owned by a spouse before the marriage;

the fair market value of that property at the time of the

marriage is,

subject to subs. (4), exempt from distribution

under this Part.

(2) Property
mentioned in
distribution
market value

acquired as a result of an exchange of property
subs. (1) is, subject to subs. (4), exempt from
under this Part to the extent of the fair

of the original property mentioned in subs. (1)

at the time of the marriage.

(3) Where matrimonial property, other than a matrimonial
home or household goods, is:

(a) an award or settlement of damages in tort in favour of

a spouse,
for a loss

unless the award or settlement is compensation

to both spouses;

(b) money paid or payable under an insurance policy that is
not paid or payable in respect of property, unless the
proceeds are compensation for a loss to both spouses;

(c) property acquired after a decree nisi of divorce, a
declaration of nullity of marriage or a judgment of judicial
separation' made in respect of the spouses;

(d) property acquired as a result of an exchange of property
mentiéned in this subsectlon.v

(e) appreciation on or income received from and property
‘acquired by a spouse with the appreciation on or income
received from property mentioned in this subsection.
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it is, subject to subs.i(4), exempt from distribution under
this Part.

(4) Where the court is satisfied that it would be unfair
and inequitable to exempt property from distribution, the
court may make any orxder that it considers fair and equitable

with respect to the matrimonial-property mentioned in this
section.

As can be seen, exempt property falls under two.heads. Property
whicq”féllshuhdeﬁvs323(l) and (2) is only partially_exempt, the fair
market value of such property at the time of marriage being exempt
from distribution unless the court is satisfied that it wopld be
unfair and inequitable to exempt it. Property which falls under subs..(3)

of s.23, on the other hand, is exempt in specie.

As regards partially exempt property, some- confusion seems
to have arisen in decided cases as to what effect inflation has on

exempt property. Although the Matrimonial Property Act envisages the

exemption of the fair market value of the property at the time of the
marriage and not the property in specie, the courts have in some
instances been reluctant to find that a spouse is entitled to a half
interest in the inflationary increase of property if he or she is

not entitled to a half interest in the basic property itself. So in

42 .
Bains v Bains » farmland had been acquired by the husband prior to

marriage at less thap market value. At the time &f the marriage the
property was worth 312;000. By the time#of trial it had increased in
value to $100,000. In considering what distribution ought to be made,
Halvorson J. noted:

~%12,000 worth of land was sold to the husband by his father
for $9,000. In effect, the husband received a gift of a
significant portion of the value of the land. The ‘land is
now worth g100,000. I am satisfied that it would be unfair
not to recognise this benefit given him by his parent. As I



-272-

see it, it would be likewise .inequitable to consider. the
husband's. added contribution in. this respécdt to be merely"
£3,000 (12,000 minus g9,000). It is more reasonable ‘and :just
in assessing the husband's extra credit in this regard to
give'conSiaeration to the preSent.dgy value of the gifted
portion. This approach also more adequately recognises that

in most similar situations _the reduced price for farmland is in
the nature of an advance on inheritance made by a parent to his
child. ' )

it is submitted that this is precisély why properfy brought to
a marriage is partiallyexempted from distribution by the Act. Once the
exemption required by‘tﬁe Ac£ is made, it should not be open to the
court to make, in effect, a larger exemption than tﬁé Act contemplates
by wéighting the distribution in févour of the party who broﬁght the
property into the marriage. The exemption undgr the Act itself;weights
the distribution in favour of that person. Only where the court is
satisfied that such weighting would be unfair because of the unusual
circumstances of the case may it exercise its discreﬁion in regard to
such property by disallowing or increasing an exemptién. There seem
to have been no unusual circumstances in the Bains case. Indeed the
cour? found that in the day—to;day operation of the farm the husband

and wife had contributed to a relatively equal degree.

_Suppbrt for the proposition that an inflationary increase in

exempt property should be equally divided was expressed by Hughes J.

- Y v A
:in Thatcher v Thatcher ~. In discussing this gquestion he noted:45

Unless considered by the court to be unfair and inequitable,
property in the stated three categories is exempt from
distribution to the extent of its fair market value at the
time of marriage. Thus, appreciation on property exempt under
s.23 is property subject to distribution under s.21...

A return to the Bains approach seems apparent, however, in the
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o 46 : .
recent decision of Fornwald v Fornwald . In considering the effect of

-inflation on exempt property, Rutherford J. noted:

There seems to be case law on both sides. To evaluate whether
the sharing should move from equality, the provisions of
s.21(2) must be examined. Subsection (e) has been held to
justify unegual distribution’ respecting gifts during the
marriage. Fairness would indicate that it should be even #ore
applicable when it is an inflationary result flowing directly
from gifts prior to marriage. Also because these assets formed
the base from which all else grew, fairness indicates there
should be unequal sharing. The degree of inequality must be
determined by a consideration of all the facts of a given case.

Thatcher v Thatcher is presently under appeal. It is to be hoped

that the Court of Appeal will resolve some of the difficulties which

have arisen in this regard.

Section 23(1) states, in paragraphs (a) and (b) respectively,
that the fair market value at the time of the marriage of property
acquired prior to the marriage by a spouse by gift from apﬁiid_party
(orvby inheritance) is exempt from distribution unless it can be
shown that it was conferred with the intention of benéfitting both
spouses, unless it would be unfair and inequitable to exempt. It is
difficult to see why the legislétion refers to these two types of
property specifically since, éresumably, either a gift or an inheritance
acquired before the marriage would be‘"property owned by 'a spouse
before marriage". The distinction sééms to lie in the phrase "unless it
can be shown.that the gift (or inheritance) was conferred with the
intention of benefitting both spouses"; Presumably what is envisaged
by the legislation in .this case was a gift to a man or woman with the
intention of,benefitting his or her future wifé or husband since at the .
time there would be no "spouse". Logically it would ;eem that if it can

be shown that a gift or inheritance was conferred with the intention of
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benefitting two asce;tained persons, .then it should qﬁalify ass

property beneficially owned by each of them before:the marriage and
should be exempt as ‘such.’ The leqislatioﬁ'provides, however, that in that
case the property would be subject‘to distribution, since it exempts

only a gift to one spouse. This creates the anomalous situation that a
gift to only one of the spduses before marriage wiil be exempt from
distribution but a gift, for example, a piece of farmland, benefitting
both of the spouses will nofmally‘be éubject to equal division

reéardless of their respective interests.as_received from the benefactor.
There seems little jusfification forAexempting a gift to one party and

. not exempting a gift'to both. No cases have yet been heard on this
precise point. It is possible that a court would view thé fact that a
gift to both %as originally‘given in unequal shéres as a clircumstance
justifying unequal distribution on separation. Any other conclusion

would seem to be a mockery of the testator's or donor's intention.

Another gquestion which arises from s.23(1) (a) and (b) is how
“aécertained" the.future spouse must be before the court will hold that
the gift or inheritance was intended to benefit him or her. Would it be
enough that a fa;hér left his farm to his unmarried son, knowing that
someday, if the'éon marries, the property will benefit his wife, or
must the-fu#ure wifevbe ascertained and contemplated as such by the
father-and/or the son wheh the gift or inheritance is conferred? Again,
no reported cases have yet been decided on this issue. Mosﬁ'probably,
however, the courts Will hold that the future spouse must ﬁave been in
specific contemplation befare he or shé will be said to have been

intended to benefit under a gift or inheritance.’
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Section 23(3), which deals with fully exempt property, appears

to have raised few difficulties for the courts. A note of reservation

must be entered about the'dedision.in'Gﬁraﬁ v Gu;én47, however. Soon

after separation, which occurred seven years prior to the property
application here, the wife had suffered serious injury as a result of

an auto accident. She had received $10,000 for her injuries, a weekly
payment aﬁd 8,000 for the loss of her car. The court held that these

sums fell under 5.23(3)(b), (d) and (e) and were therefore exempt from
distribution. Section 23(3) (b) does not exempt money paid under an-
insurance policy in‘respect of property. One would have thought% therefore,
that the.$8,000 paid in respect of the loss of the car would not have

been exempt, since this sum was paid in respect of property.

Distributions under the Act?7a

Section 21 of the Matrimonial Prbperty Act directs that the

court shall distribute the matrimonial property equally between the
spouses, subject to equitable considerations. Section 21(2) prescribes
sixteen specific factofs which the court may téke‘into account.in this
regard and the court may also consider "any otﬁer relevant factor or
circumstance”48. Probably one of the most frequently urged grounds for
unequal distribution of Saskatchewan farm assets is contained in
$.21(2) (e), which lists:

(e) the coﬁtribution, whether financial or in some other form,

made directly or indirectly by a thkrd party on behalf of a

spouse to the lacquisition, disposition, operation, management
or use of the matrimonial property...

In many instances a spouse has ééﬁghf to adssert. that property

which he or she reCéived'personally as a gift or through the assistance
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of a parent during the marriage should be vested in him or her as sole

| v . | - e - ‘19 o
owner. Such. .an assertion was made in Thatcher. v Thatcher , where the

husband alleged that he ought to be ‘allowed retain the matrimonial

property received by him largely as a result of his father's assistance.

Hughes J. stated:So

Counsel...placed great stres on the fact, as he saw it, that
what the couple have today as matrimonial property is- largely
due to the successful base built in life by the respondent's
father and his generousity in passing it on to the next
generation.. Any relevance that that argument must have is
confined to consideration under s.21(1l) (¢) - one of the
previously undecided 17 situations bearing on the guestion of
whether it would be unfair or inequitable to make an equal
distribution. I say that because, as I read the statute, gifts
and inheritances acquired after marriage are to be deemed to be
shareable.

No real guidelines have been developed as to- how to determine
whether such property should be excluded from a distribution. One

factor to which the court has looked is the intention of the donor. So

in Olah‘v OlahSlHalvorson J. found that the contributions of the father
were intended‘to benefit the soﬁ aloné énd not the applicant wife. After
crediting thé husband under s.21(2) (e) with his father's contribution
and under s.21(2) (gq) with the féct that the husband brought assets into
the marriage whiie hi;'wife did not, the court was satisfied that it
would be unfaii to make an equal‘distributionu The wife was therefore

awarded a_35% share in the farm assets in addition to her share in the

matrimonial home. In ée£ér; v Pégérésgcarter J. looked not only to the
intention of the donor'in“the case of a transfer from a third party

but also directed his aﬁtention to past contributions of both gpouses
tovthe properpyu Withmregard to the latter point, he addressed the issue

of the extenﬁ to Which the.family uﬁiﬁ had.had an impact on the acquisition

and maintenance of the property. Such a consideration seems a sound
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one. Whenever property has been brought into the family pool, used and
operated by the family, it ought fairly to be shared unless a strong
case can be made out that the parties understood that it was "exempt"

, e gy
in whole or in part. In Peters v Peters ~the husband had inherited

land from his mother during the course of the marriage. There was no
.specific evidence as to tﬁe mother's intention with respect to the gift.
Carter J. noted, however:
Considering that the wife lived and worked on‘that land, or on ~
the farm of which it forms a part, and that she was close to her

mother-in-law, I am not prepared to exclude it from
distribution.

He accordingly ordered that themat¥imonial property be divided

equally.

The issue of the intention of the donor was raised again in

Mytko v Mytk054in somewhat emphatic terms. The court held that before
$.21(2) (e) could be applicable, there had to be evidence that the
contribution was made by the third party for the benefit of only one
of the parties to the marriage. This clearly places the onus on the
party alleging fhat there should be unequal distribution to prove

that the gift was intended for him or her alone.

A return to the wider principles enunciated in Peters v Peters

L S g -
is evident in Pepper v Pepper . Maher J. here commented:

Considering the . general view that requires an equal distribution
of matrimonial property, it is not sufficient for the spouse

contending that the court should rule otherwise to simply establish

that -there has been a contribution by a third party. There must
be established to the satisfaction of the court on an overall
view of the evidence that a contribution to a Spouse during the
course of the marriage would make it unfair and inequitable to
direct an egual division of the matrimonial property.
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It is not clear how a court would decide a case where, for
example,‘a‘gift of land was made with the intention of benefitting
both spouses but the wife refused to work on it. Would the wife's non-

. L L ' 56
contribution be of any relevance? 0Olah v Olah 6suggests that it would.

Here, however, the court was satisfied that the donor (the husband's
father) had ﬁot intended'to benefit the wife and her non-contribution
was regarded as merely a‘compounding 0f that view. it there is doubt

as to the intefhtion of the donor, then the wife's failure to operate or
maintain the asset in some necessary way may be regarded by the court

as evidence as to the doﬁor's probable intention. If there is no

doubt as to intention, radical non-contribution on the part of the wife
could iﬂ any event be brought under s.21(2) (q) ("any othe? relevant fact

or circumstance") to justify -an unequal distribution.

It is not clear whether the courts would in any circumstances be
prepared to order an unequal distribution or deferred sharing in orderxr
to proteét an éxisting business or property from being disrupted. Initial
cases under the Act seemed to reject any 'such possibility. in Patron v
Patron57McLeod J. rejected the request of the husband for an order
providing for deferred payment of the wife's share of the property

without intefest. He noted with regard to the distribution order he

had made:58
The husband will undoubtedly have to sell his farm unless
someone comes to his aid. A distribution under the Act may
put a farmer or other proprietor out of business, but the Act
does"not permit the courts to apply any notions of social policy
or public interest as to the preservation of farms or any ‘

other business.:

A similar approach was taken by Dixon J. in St. John V‘St;‘John59.

Again the court ordered an equal division of matrimonial bPropertyy
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notwithstanding that the husband was: dependent upon the farming

. L. L _ : 60
business. With regard to this point, Dixon. J., remarked:

Because of the husband's illness and advancing age, his counsel
contends that he is dependent on the farmland for his livelihood.
Such a circumstance, he argues, is one contemplated by subs. (q)
and justified not only unequal distribution but no distribution
at all. The attending result of accepting counsel's contention
would be the husband retaining ownership and use of all the

farm assets. When applied to the wording 6f the subsection, the
logic of counsel's argument escapes me. Have the husband's means
and earning capacity been affected by the circumstances of the
marriage? Has the taking up of his marital responsibilities
reduced or sacrificed his ability to earn an income? I think not.
More likely, marriage has increased his earning capacity. His
wife helped him build a prosperous farming business. He now
leases the land to his son for ‘a share of the crop. The fact that
the husband is dependent upon the farming business is not a
circumstance that satisfies me that equal distribution would be
unfair to him.

A somewhat more lenient approach was taken in the case of

6 .
Schaufert v Schaufert l. In this instance the court was concerned with

farmland which had been bequethed to the husband in his step-mother's
will. The husband had been very close to his step-mother and she had
specifically requested that the land be kept in the name of "Schaufert".

Cameron J. found that the farmland qualified as matrimonial property.

He concluded, however:62

Having regard to the contribution of the step-parents to

the respondent in the acquisition of the land and the
circumstances surrounding its gift, togethexr with the other
circumstances I have mentioned (sale of the bProperty would
have triggered capital gains tax and would have deprived the
husband of the oppurtunity. to continue farming and of keeping
the farm in the family name), I have come to the conclusion
that it would be unfair and inequitable to order an equal
distribution of theilangd or its value.

He accordingly'awarded the wife 25% of the land and directed that
the husband might satisfy the sum by paying it off in four yearly

instalments, with no interest.
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Thére seems little to separate the facts in Schaufert from the

facts. in Patron v Patron. The decision in Schaufert is obviously more

humane. One might .also question McLeod ' d.'s. opinion that the ‘Matrimonial

Property Act does not permit the court to "apply any notions of social

policy or public interest" as to the preservation of farms or other
businesses where the Act itself is a policy document. Another solution

in these cases would bé to adjust an award of maintenance. The difficulties
with maintenance and its role in théematrimonial property regime lie
outside the scope of this thesis. It is, hbwever, an alternative which

might have been used in Patron v Patron as an interim measure to allow

the husband sufficient time to arrange financing.

Date of valuation

Under s.21 of the Matrimonial Property Act the court is given a

discretion to elect a fair market®value of matrimonial property either
at the time of the application or the adjudication. The valuation date
is probably of most importance in the case of land. Land, being a
limited commédity, has traditionally inflated so that the initial
capital asset is worth many times its value at the time of separation
than at the time of purchase and, indeed, may be worth substantially
more at the time of theﬁproceedings than at the time of separation. The

appropriate date of valuation therefore becomes of crucial importance.

The most popular date of valuation chosen by the courts is the

| | S E T
date of trial. This was the date chosen in Bains. v Bains , Evenson v

64 R . . 65 } , .
Evenson » and Fisher v Fisher ~. The attitude of the courts in this

. | N . . e . \
regard was probably voiced in Kemf v Kemf _where it was stated:
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It would be fair and equitable for the wife to share in the
fortuitous effects of inflation.

’ ’ ’ ’ 67 . ) .
In Thatcher v Thatcher 'the date of-adjudication was also chosen

as the date of valuation. Hughes J. noted, however, that " if a fair
market value cannot be determined, the court may fix such value as it
. 68 |
considers reasonable .
It is probable that the date of adjudication will be used as
. . ' 69

the date of valuation in most cases. In Day v Day » Rutherford J.
commented as regards the relevant date for valuation:

In the absence of reasons for not doing so and in the interests

of consistency I shall effect the valuation of assets as
nearly as possible to the date of application (emphasis added).

Choosing the date of adjudication as the relevant date for
valuation would also appear to be consistent with the intention of the
Act. As already noted, the assets available for distribution are those
in existence at the time of the adjudication. It therefore appears
reasonable that they be valued as of that date. Furthermore, choice of
the date of adjudication for this purpbse proQides thatAany decrease or

increase in value since the separation will, prima facie, be shared

pari passu. It would not seem unreasonable to depart from this basic
proposition where the increase or decrease was due solely to the conduct

or efforts of one spouse.
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The Matrimonial Home

A matrimonial home is defined in s.2(g) as property owned or
leased by one or both spouées or in which one or both has or have an
.interest. The definition extends to property owned by a corporation
in which one or both spouses has or have an interest and by virtue of
which he or she is entitled to occupy thecproperty as a family home7o.
The property must havesbeen oc¢ccupied as the family home by. one or both
spouses or must berintended bybboth.spouses to be so occupied7l. The
matrimonial home may be a house, part of a house or business premises,

. L , . ) .. . 72
a trailer or mobile home, a unit in a condominium or a suite .

An interesting aspect of the definition is that it does not
require that the house should be occupied by both spouses as the family

home. Thus it appears that property occupied by only one spouse and

children of the marriage could fall within the s.2{(g) definition, even

where the new house had been acquired after the separation of the spouses.

This was the interpretation applied by Forbes J. in Eberele v Eberele72a.

After the parties to this case had separated, a farm house in which the
spouses had lived was abandoned and the husband went to live with the
children in another residence. In an application for division of property,
Forbes J. noted that the farm house had been abandoned and was of no
value. In these circumstances he held that the home acquired by the
husband after separation should be designated as the matrimonial home

' .. 72b 4 L . _ - .
under s.22(2) . He concluded, however, that it would be unfair and

inequitable to the ‘husband, who had custody of the five children, to

make a distribution of the family home and ordered that all matrimonial
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property be vested in the husband.

It is not every "interest" of a spouse which will bring a
property within the definition of "matrimonial home". In McGuckin v
73 v o
McGuckin the court held that the home lived in by the spouses was
not a matrimonial home where title to the house was in the name of
the husband's parents and the house was occupied by the spouses under
a rental arrangement. The wife had alieged that the house was occupied
by her and her husband under an agreement for sale. There was no written
agreement but she sought to prove acts of part-performance by
introducing evidence as to how her father had installed plumbing in the
house and also evidence of rent paid. There was evidence too that the
husband had signed a "notice of change of ownership" instructing the
Secretary of the Rural Municipality of Montrose, who administered the
district in which the hosue was located, to assess the house to Ian
McGuckin (the husband) as 'title holdex". At trial the husband gave
evidence that he had lied when he had signed the "notice of change of
ownership" for tax purposes. His father gave evidence that the agreement
with Tan and his wife was a lease. He intended, he said, that the young
couple would live in the house and, eventually, the house would be
turned over to them if things worked out. Having discussed this
. . . 74
evidence, Carter J. continued:
Upon consideration of the whole of the evidence I am unable to
say that %the arrangement between the registered owner and the
parties to this action was an agreement for sale. Was there any
interest to be charged? There is no evidence. For how long were
the payments to be made? The evidence is two years by some
witnesses, three by others. It is true that a prudent rentor
would be unlikely to put plumbing into a house which was only
leased. But here, in fact, it was the father who did it, and
parents are not always prudent or businesslike in -their efforts
to help their children. I find that the arrangement was on a

balance of probabilities a rental arrangement with a promise to
consider giving the house to the young couple in the future.
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What precise degree of "interest" must be owned in the property
is unclear. That it need not amount to full legal ownership is suggested
| e e o - . S -
by the case of Bateman v Bateman . The matrimonial home here was

o N N . . . , T 76
registered in the name of the director of the Veteran's Land Act .

Halvorson J. recognised that in these circumstances he could not order
that the property be vested in the applicant wife and, indeed, suggested
that a strong constitutional argument could be raised as to whether the

proprietary rights of a wife granted under the Matrimonial Property Act

are abrogated by the provisions of the Veteran's Land Act. As the director

was not a party to this action, however, he did not embark further on
. . 77
this issue. He went on to say:
In my view, I am not estopped from ordering that the respondent's

interest in the matrimonial home, whatever that interest may be,
shall be vested in the applicant.

The interest -Mr. Bateman had in this insténce, he decided, was a
right to have the matrimonial home transferred into his name once the

money he had borrowed under the Veteran's Land Act had been repaid. It

was a substantially greater interest than the rental arrangement fcund

in McGuckin v McGuckin. More important than the latter case in defining

the limits of the "interest" which must be held in the matrimonial home,

: ' ' 7
perhaps, is the decision of Wildman v Wildman 8. The spouses here lived

in a matrimonial home which was on land owned by the husband's pareﬁts.
The parties both:assisted the husband's. parents in the operation of \
their farm as weli as atténding to their own property. The court held
that the'matrimonial.hoﬁe amounted to no more than a lease at sufferance
and, as such, could not be considered property available for'aistfibution.'

It is not clear from the reported decision whether the spouses occupied

this property onman understanding that it would one day be theirs by
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inheritance or even whether that fact would have made:any difference to
the ultimate dedision'of the court. It_appears to be a custom in
Saskatchewan for spouses to occupy premises belonging to the parents of
one of the spouses on such an understanding, the spouses working the
family farm in the belief that it will one‘day go to them. In these
circumstances it would be unfortunate if all the work and effort of

one of the spouses were to go to naught in the evént that the pafties

separate before the property has been legally given over to them..

s .. . R 79 . .
A suprising decision in Koznuk v Koznuk “held that a "matrimonial

home" as defined in the Matrimonial Property Act was not merely a

house or part of a house in the general sense but had a meaning more ,
akin to "living quarters" or "dwelling". Accordingly it was held that

a properfy which had hitherto been occupied as the matrimonial home

but which, after nine yeais separation, was now uninﬁébitable, no
longer qualified as a 'house" within the matrimonial home definition. It
was felt that a §lace that was not inhabitable did not fit well within
the spirit of the Act. The house had, in fact, been vacant for eight
years. The parties, however, had reéided there for the duration of their
twenty year marriage. It is submittedvthat the guestion of a property's
condition ought to be confined in thése cases to one of valuation and
not to the question of whether or not a dereiict house ought to be
regarded as a matrimonial home. As it was; the property was distributed

under the general provisions of the Matrimonial Property Act rather

than under the special provisions of s.22.

The provisions of s.22 can probably best be explained in the

o . Ll - .__.80 : o :
words of McLeod J. in Dolff v Dolff , where he accepted the proposition
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that "all property .is to be divided equally except fof’the.matrimonial
home, which is t& -be divided even ﬁore'equally". The legislature in s.22
created a wholly artificial deViceﬁfor'thé equal distribution of property
to which the considerations of s.21(2). do not apply. Further, s.23(1)
provides that a matrimonial home is never exempt from a distribution.
Thus even if the matrimonial home was owned by a spouse prior to
marriage, it will not be exempt from distribution. It is very unusual
for a matrimonial home under the Saskatchewan Act ﬁo be distributed other
than equally. Whefe there is more than one matrimonial home, however,
$.22(2) comes into play. This provides as follows:

(2) Where there is more than one matrimonial home, the court

may designate to which matrimonial-home subs.(l) applies

and any remaining matrimonial home shall be distributed in
accordance with s.21. '

- . . . 1
This section was=zinvoked by both parties in Kerr. v Kerr8 . The

parties here owned both a town house and a farmhouse. Halvorson J.

explained:82

'Ebf7the applicant, it is contended that the farmhouse should be
designated by me under s.22(2) of the Act as the matrimonial
home. The respondent would prefer that the town house of the
spouses be so designated. The issue is important because s.22(1)
directs that the value of the matrimonial home be distributed
equally and the héme quarter section is worth~g127,000, whereas
the house in town is valuated at approximately $60,000.

In the event he found that the farmhouse was the matrimonial home

and held that the wife was entitled to one half its .wvalue.

Household Goods.

Household goods are defined in s.2(e) as:

(e) ...personal property that is ordinarily used, acquired or
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enjoyed by .one or both spouses for transportation, household,
educational, recreational, social or .aesthetic purposes but

does not include heirlooms, antiques, -works . of art, clothing,
jewellery or .other articles of personal use, necessity or
ornament or any personal property acquired or used in connection
with a trade, business, calling or profession, occupation,

hobby or investment. '

Household goods are distributable under s.21. They are treated
like the matrimonial home in the sense that they are never exempt

from distribution.

Broadly speaking, household goods would seem to mean those
contents of the average home and garage which are generally coﬂsidered
necessary for modern life. Perhaps suprisingly, no caseslappear to
have been reported in which the definition has come under scrutiny. One

concludes, therefore, that the definition has been found to be workable.
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Conclusion:

One of thé'purposes,of‘new legislation, it is submitted, is to
clarify the law so as to promote out%of—court settlement of disputes
"and reduce litigation. In the area of matrimonial iaw discuséed in this
thesis, the primary purpose of the new legislation should have been to
allow estranged gpouses to determine whiéh items of property would fall
into the categéry of divisible assets in advance of litigation. This
study will have indicated that in many instances the contrary has
proven the case. Confusion as to the meaning of the definition of
divisible assets has promoted, rather than reduced, litigation. The
definitions employed in the matrimonial legislation pf the common law
provincéshaye either failed to make clear what pfoperty is encompassed
in their provisions o? else have been interpreted by the courts so as to
exclude property which it might otherwise be thought ought fairly to
be included. Because of the intricacy of the language used in the
definitions, courts of equal standing have reached different conclusions
when interpreting the same'sections. Counsel use elaborate arguments in
order to persuade a court to follow one approach or the other where
both approaches are equally open under the relevant legislation. Of
the issues which have given. rise to confusion in this regard, the

following have been amongst the most prevalent.

The concept of ordinary use for a family purpose

. U N .2 . 3
British Columbia™, Ontarlo2and Prince Edward Island all .define

as property which is grima facie shareable ("family assets"), assets
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which.are "ordinarily used and enjoyed" by the spouses .and their

children for a spedified:%amily purposéf This phrase has given rise tp
numerous difficplties? Quéstionsihave ériéén és to whether "use" means
"actual use in the past" or whether intended future use in included
within its meaning. In some instances courts have.-held that items such

as lifg.insurance policies and pensions do not constitute "family'asséts"
as they have not been "used" for a family purpose4. Rather, théy were
said to have beeh'in;ended to . provide future éecurity for the family. In
.éther instaﬁces'a contrary viéw has been taken5. An allied question

concerns what amount of "use" constitutes "ordinary use" within the
meaning of the definition. Thus woﬁld use by the family once or twice
alyeargpe'suffidiénﬁftoebring an asset within the "family aésef" category
or i1s something ﬁore required? dther difficulﬁies have revolved around
the phrase "family purpose". In Bfitish Columbia, unlike Ontario and
Princé Edward Islahd,.this term is not definéd in the statute. The
British Columbia courts hévé thus had to decide whether items such as
expensive jewellery and furs fall withih this subsection and have
employed aifferent.reasoniﬂg in reaching opposite conclusions in this
regard6. Cases under the Ontario statute, which defines family purpose
as use "for shelter or transportation or for household, educational,

: . . . 7
recreational, social or aesthetic purposes" ', have not been free of

' , " L . ' 8 ) ' -
complexity. So In Boydell v Boydell the wife's doll collection was held

not to be a famiiy asset because it was a financial venture of the wife's

and had not been "used" by the husband.

Despite the multitude of litigation which this phrase has spawned,
the courts have come no closer to evolving any certain formula with

regard to its interpretation and have been forced to treat ‘each new set
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of facts on an ad hoc basis.

Aé noted, the British Columbia and Ontario legislatioﬂ defines
certaiﬁ'éfoperty as "divisible" or "family" assets by virtue of use.
Other assets,'generally business assets, qualify as divisible'only
when a Vdirect or indirect contribution" has-been made to them.
Business assets or "ventures" are variously defined in the statutes
ahd difficulties have been experienced in thei’r interpretation. One issue
which has caused some concern is whether a distinction should be made
between differént sorts of professional practices. Another issue which
has caused particular confusion in this regard is the question of what
amounts to an "indirect contribution" to a business asset. In British
Columbia there have been cases which suggest that adequaﬁe fulfillment
of one's role as a housewife and mother autométically establishes a
prima facie case to a right in the owner spowuse's business assetsg. In
other instances, the British Columbia courts have followed the Ontario
approach that a wife must prove that by her éssumption of more than
her fair share of household responsibilities she enabled her husband
to acqui;echﬁoperate his business acquisitionslo. The confusion evident
in British Columbia decisions in this respect stems in large part from

, : , . 11 A ;
the wording of the relevant sections l, which support either interpretation.

Pre-acquired assets

. 2 3 :
In both the Saskatchewanl and Albertal statutes, the market

value at the time of marriage of property acquired before marriage is
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specifically excluded from the definition of divisible assets. One of
the difficulties which has arisen with respect to this exclusion is that
it appears to exémpt pre-marital property from distribution irrespecitve

| . S g
of how it was acquired. So in Komarniski v Komarniski it was held that

the matrimonial home was excluded from the divisible asset category

where it had been given to the wife by her husband during a period of
cohabitation prior to marriage. Any equitable rights which a non-owning
spouse might have acguired in pre-marital property is thus ignored by the

statutes.

Another question which~has vexed the courts in these provinces 1is
whether én inflationary increasé in such property is to be included
among the divisible assets. Both the Saskatchewan and Alberta courts
have been reluctant to include such property automatically in a
distributionls, though*some courts are more flexible than others in this
regard. In Saskatchewan in particular there. has been judicial disagreement
on this questionl6. Ultimately cases have been decided on an individual
basis accofding to the policy of the particular court deciding the issue.
The definitions inbthe respective statutes, unfortunately, are so framed

as to support either stance.

Post-separation assets

The gquestion of whether property acquired in substitution for
divisible asséts after the separation of the spouses should be included
in a division of assets is a gquestion that has concerned the courts of
virtually all the provinces. In all but three provintial statutes ’

post-separation property is specifically excluded from the definition of
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divisible assets. As the statutes retain the concept of separate
property during the subsistence of a marriage, creating a right to share
in divisible assets only upon marriage'bréékdown, it has sometimes been
held that where property which would have been a divisible asset at
separation is converted into new property after separation but prior to.
trial, that property does not fall within the assets available for
distributionlS. This approach can be supported on the basis that it
would be‘unfair‘in the event of a long separation to restrict the rights
of an owner spouse as to how he should deal with his property. This would
be especially true where it was not immediately apparent that the
property of which he had dispoéed was covered by the definition of
divisible assets. Other courts have taken a contrary view on the basis
that it would be hard for the non-owning spouse if the owner spouse

were to be permitted to dispose of property that is prima facie divisible
after separation and not be called upon to account for such property. In
these cases, the approach of the courts has been to use extra-statutory
remedies such as»tracing in order to bring new property purchased with
the:proceeds of divisible assets into a distributionlg. Of the provinces
which exclude post—separqtion prqperty from distribution, New Brunswick
has the only statute which specifically deals with the issue of what is
to happen when property which wéuld have been a divisible asset is
converted_into new property after separationzo. In other provinces the

courts have had to resolve thils issue themselves.

Date of valuation

The ‘date at which assets are valued is of great importance in a

matrimonial distribution. The division of assets turns on the valuation
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date since in most instancésg}ééﬁiﬁ%ﬁill either have increased or
decreased in.value between the date:offseparation and the date of trial.
Given the'importance'of'this date it is perﬁaps sup;ising.th%t only the
legislatiohbof Saskatchewan attempﬁé'to,give the courts some guidance .in
this regard?l. Under s.21 of that}statute/bthebcourt is giQen a
discretion to elect a fair market value of property either at the time
of the application'or thé adjudication. In practice the Saskatchewan
courts have usually chosen the date of trial as the time-at which

property ought to be valued..

In provinces where there are no legislative guidelines$s in this
area,‘the practiée of - the ﬁourts has Varigd. In British Columbia, for
example, thelapproach has beén to choose a date when the principles of
equality.df interest may be ﬁaintaihed, in other words, the date which
is»most appropriate in the interests’of equityzz._ln Ontario and Alberta,
on thé other hand, the courfs havé;hsually chosen the date of trial és

the specific date for valuation’3.

Chéosiﬁg a speéific date of‘valuation has the advantage of
certainty. To East thenmattergés one of discretion méy discourage parties
from dividing assets since the diviéion.will depend on the valuation of
the divisible agsets. Bearing this in mind it is submitted that the better
.approach is fg adopt as a_generalﬁrulé the principle that in the absence
of extraordiﬂé;y factors, the,Véluatioh.date ié the divisién date (sale
or date of'trial); Where a post—separéfion increase or decrease is
~attributable to one.spouse alone, compensation ééuld[be'awarded-in the

: : ' . 24
form of an unequal division of all divisible assets .
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Onus of proof

The question of which spouse bears the onus of proving what
property is divisible is relevant to decisiéns as to how and in what
proportion::property should be distributed. As with the issue of the

valuation date, very few provincial statutes give judicial guidance on

this matter. In Prince EdWard island the Family Law Refrom Act
épecifically étates that the onus lies "on the party claiming that any
particular item is not a family (divisible) asset to adduce evidence

to that effect“25. In other provinces the'courts have had to decide this
point frém the manner in which a particular definition is framed.
Different decisions have been reached. In'Ontario, for example, it has
been held that the onus of proof lies on the person claiming a division
to establish what property is a divisible asset26. In Alberta the onus
of proof appears to shift depending'on what category of property is in
dispute27. In Bri;ish Columbia also there appears to be a difference in
who bears the burden of proof depending. on whether the property in
dispute is a "family asseﬁﬂ or "business asset". The precise position;
however, is réthef confused28. As there are many instances where it is
difficult to classify property as belonging to a divisible or exempt
class, the guestion of on whom lies the burden of proof may often be

crucial to a decision.

The matrimonial home

The statutory definition of what constitutes the matrimonial home
has caused difficulty in all the provinces. Generally defined as property

in which one spouse has an interest and that is or has been. occupied by
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by the spouses as their family residence, guestions have arisen as to
what length and what tjpe occupation is required in érder<to constitute
"residence" within the meaning of the Act. Another frequent source of
dispute is whether, once the requisite residence has been found ever to
have occurred, a house can ever lose the gquality of beiﬁg a matrimonial
home. Other issues have concerned what}type of "interest' a spouse must
own in theproperty.in question. The definition of what édnstitutes an
“intefest" ha§ raised numerous difficulties. One of those frequently
discussed is whether land in the name of the director of the Veteran's
Land Act29under a mortgage agreéement with the factual owner can be ;aid
to be "owned" by a spouse.‘In Ontario, New Brunswick and Nova Scotia
the courts have not hesitated’to apply the terms of their matrimonial

legislation to land held in thé name of the director. In Re Whitely30

the Ontario Court of Appeal stated that the vesting &af title in the
director was more a matter of form and ought ‘not to inﬁgrfe?e with. the
substantive rights of the parties. In contrast, the courts of Saskatchewan,
Manitoba and British Columbia have held that the prdvincial matrimonial
legislation could not apply ﬁo such property, as it was already subject

to federal legislation3l. The Supreme Court of Canada declined to rule

. ' -~ 32 . o ,
on this issue in Harper v Harper , an appeal from a British Columbia

Court of Appeal decision on the matter, as the home in question had been
transferred to the husband prior to thé appeal. Their failure to give a‘
decision on this aspect is to be regretted bearing in mind the conflict
between the provinces on this question. The issue has been.differently
decided depending ‘on the. court which chances to hear the application.
This fact is particularly evident in:British Columbia, whefe many lower
court decisions havé”failed'to follow a Court of Appeél pronouncement on

the matter .
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The factors mentioned above are just a portion of those which
have caused difficulty for the courts. In the case of divisible assets
classified according to usage, questions have arisen as to whether a

. : , o L , . 34
change in user can result in a change in characterization. . Where
divisible assets are defined through a process of elimination of
"exempt property", there have been disputes as to whether an asset

e : - . . 35
fulfills the necessary conditions in order to be considered exempt™ .
Whether or not marital debts should be distributed is another question

which has provided cause for dispute. In Manitbba‘the Marital Property

Act makes some provision for the sharing of the debts and liabilities

of a spouse36. In provinces where no special provision is made in this
regard, the courts have treated the matter on an individual basis. A
major soufce'of confusion has proven to be the fact that provinces

have failed to bring some aspecté'of the law regarding insurance and
pensions into line with the system of deferred sharing introduced by the
new legislation. In some instances this has resulted-in courts

excluding such items from thé definition of divisible assets even

though they patently consStitute marital property of some description.

It is ironic that, although the parties to every case must go
through the éxhausting and confusing process of identifying and classifying
particular items of property, each provincial statute gives its courts

powers to include in a distribution property that is not prima facie

shareable, ot to order an unequal share 6f assets in circumstances where
it would be Jjust and equitable. Some courts seem to ignore all legislative
definitions and classifications and simply order such distribution of the
total assets of the spouses as abpears to them to be fair in all the

. o 37 _ '
circumstances. In Hull v Hull , for example, the Manitoba court made
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absolutely no attempt to categorize a long list of assets which.oughﬁ
clearly tomhaﬁefbeenlclassified as either "commercial assets" or
"family assets"” ﬁnder’the'relevant,legislétionf In other provinces the
courts go through the whole process of categorization only to decide that
an equal aivision of the distributable assets alone would not be just
and othexr non-divisible assets ought to be inéluded in a distribution.
In the light of this situation it may be questioned what value, if any,
the sections dealing elaborately with various classificaﬁions have. It
is submitted, in fact, that the classification sections have proven to’
be time consuming and'valﬁeless. In practice the statutes have often
been interpreted by the courts as effectively giving them a discretion
aé to how all the property owned by the spouses should be distributed.
The obvious solution to this state of affairs, therefore, is to
introduce a discretionary regime by statute. Such a regime would not
contain any complex rules regulating the classification of pfoperty as
shareéble or non-shareable and would leave it open.to the courts to
'determine what prbperty should be shared in oraer to ensure economic
justice for all members of the family, having regard to the needs of
the,particular case. For added certainty it could be provided that

there should be a prima facie presumption in favour of equal entitlement

to assets with a discretion to vary this presumption in appropriate
cases. The introduction of a discretionary regime would not necessarily
reduce litigation in this area. It would, however, have the advantage

of making such litigéti@ﬁ less confusing and less subject to the vagaries

of the policies of individual courts.
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8. (1978), 2 R.F.L.(2d) 121 {Ont. U.F.C.).
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14. (1981), 27 A.R. 341 (Q.B.).
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A.P.R. 361 (8.C.}.

As in Hierlihy v Hierlihy, (1982), - Nf(dlr.&P:E.I.R. 1; 91 A.P.R.1
(T.D.). ' :

The Marital Property Act, c.M-1.1 of 1980 (N.B.) .
Shpra, n.l7, s.21.

For example, see Williams v Williams, (1982), 26 R.F.L.(2d) 325
(B.C.C.A.).

For example, Re Young v Young, (1981), 32 O.R.(2d) 19 (C.A.).

This was the approach suggested in Stewart v Stewart, (1982), 37 A.R.
57 (C.A.).

Supra, n.3, s.62.

Bregman v Bregman, (1978), 21 O.R.(2d) 722 (H.C.).

See the chapter on Alberta, infra, under the heading "Onus of proof".

For example, contrast Simpkins v Simpkins, supra, n.6, which appears
to place the burden of proof on the owner spouse in s.46 cases, with
Johnson v Johnson, (1982), 24 R.F.L.(2d) 70 (B.C.S.C.), where a

contrary position was taken.

R.S.C. 1970, c.V-4.

(1974), 4 O.R.(2d4).393 (C.A.).

S0 held in Hallett v Hallett, Man. Q.B., January 15, 1982, Dewar
C.J.Q.B. (unreported); Bateman v Bateman, supra, n.4; and Harper v
Harper, B.C.C.A., November 15, 1977 (unreported).

[1979] 5 w.w.r. 289 (s.c.c.).

For example, Arnason v Arnason, (1982), 32 B.C.L.R. 292 KB.C.S.C.);

- Christensen v Christensen, (1981), 19 R.F.L.(2d4) 240 (B.C.S.C.).

See Bregman v Bregman, supra, n.26.
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