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ABSTRACT

In order to facilitate the pursuit and prosecution of terrorists worldwide, and to
ensure upon capture that they receive equitable treatment under the law, a new
international law of terrorism must be created. This law must provide a universal
definition of terrorism, include a list of terrorist offences, offer guidelines for
international pursuit and capture by states, and give the parameters of domestic and
international jurisdiction. This thesis argues that the crime of terrorism be based on the
existing international crime of piracy, most particularly with regard to pirates’ definition
as hostis humani generis, enemies of the human race. Such definition would also allow
universal jurisdiction over terrorist crimes, as well as distinguishing terrorists as
international criminals from legitimate, politically-motivated persons such as insurgents
and revolutionaries, and from crimes committed by the state itself. Moreover, this thesis
demonstrates that piracy and terrorism are not separate crimes under the law, but
inextricably bound in both legal and historical precedent. A recognition of terrorism as a
crime of piracy not only has felicitous effects in determining future prosecutions, it also
gives terrorism its correct definition in international law.
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Dedication:

I knew from the very first moment that I would always have a friend iI‘l David Gritz. We
met as undergrads in McGill University; he from France, I from the United States. We met in the
laundry room. I will never forget my first sight of him: sitting placidly on top of a washing
machine, legs crossed, reading Proust. He was utterly absorbed in the book, in the washing
machine, in everything. That was David. His concentration was like an intense beam of light
focused on a single object. And when you spoke with him, he was utterly absorbed in you.

David was quite simply the most beautiful person I have ever met. Beautiful in every
sense, including physical. He had a long, lean body with dark hair on his arms and legs, and a
surgeon’s long-fingered hands. He played the violin. His face wasiByronic, a sﬁldy of light and
shadow with huge, inexpressibly deep brown eyes. ‘Women adored him. When he spoke his ;
voice was soft and deep, a gentle growl with the round intonations and occasional hilarity of a
French accent. I do not remember our first conversation, nor do I remember much of the
hundreds since. They have becorﬁe for me n‘ot many but one; a single, unending bond of thought
and word that endured for seven years, between oceans and continents.

David returned to France at the end of that year, and my visits with him came only
intermittently thereafter. He liked to say that we became friends at McGill but best friends oﬁ the
telephone, and this was true. The distance crystallized our relationship, making each
con?ersation all the more poignant, each e-mail more memorable. And the visits, when they
occurred, were cataclysmic. Tired of ﬂingiﬁg sparks at one another from opposite ends of the
world, we met and embarked on marathon sessions that went uninterrupted through days, nights,
and far too mahy bottles of wine. |

T came to love David as T had never loved anyone else. He was a phi]oéopher, in fact and in

spirit. When he returned to Paris in 1997 it was to begin research on the French philosobhers,




and his étudies soon branched out into the realms of science, politics, religion, and mysticism.
The son of a Jewish father and a Catholic mother, he was profoundly spiritual. This spirituality
came not from without bu£ within: a struggle within himself to find the pérfect, the absolute, the
eternal, the good. David never doubted his own immortality. In all his spiritual tribulations, that
'wa_s the fixing point from which all else radiéted. So certain was he that he inspired everyone
who knew him—evén myself, an indifferent agnostic--to share his conviction.

I'will never fully undefstand the contradictory emotions fueliﬁg his strange spiritual
odyssey that eventually led David to Israel. He justified it to me first as academic interest,a -
chance to study Biblical philosophy at its fount. This was almost cfedible. I once told him he
would hang ubside down off Mt. Fuji if he felt he could learn something from it; he delighted to
remind me of that when I protested the expedition to Israel was far too unsafe. Uﬁdemeath,
however, I detected something else, something stronger than scholarly curiosity. Many said
afterwards that he was trying to reconnect with his Jewish faith, but I doubt it. David was
fascinated with Judaism as he was fascinated with Kant, Mabhler, totalitarianism and bicycles. If a
subject caught his interest he pursued it doggedly, as he did with his music, but no one creed ever

“held him fast. Perhaps it was intellectual curiosity after all, or the desire to see a new world, or
thg possibility of realizing something else about himself. Whatever it was, he remained deaf to
my protestations. Our last conversation was strained. He was weary of everybne reminding him
of the dangers—his mother had been particularly vehement. Resigned to the inevitable, I told
him to take every possible prepaution. David answered patieritly', reassuring me with promises. In
an earlier e-mail he had gently admonished me about my intention to visit him in Paris, “I hope
you’re not planniﬁg the journey as a last visit to a future corpse!” He left for Jerusalem on July
15, 2002.

On July 31, a bomb exploded in the Frank Sinatra cafeteria of the University of Jerusalem.

David was sitting with friends some distance from the epicenter. His friends all survived; he
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should have too. But an errant nail loosed from the blast pierced his heart. He was dead within
minutes. I do not know if he was ever conscious.
This book is dedicated to my friend David Gritz, author, philosopher, musician and

spiritual guide, in the hope that his will be among the last sacrifices to the barbaric maw of

terrorism.
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Forward:

On October 17, 1985, members of thé Palestinian Liberation Organization (PLO)
seized control of an Italian cruise ship, the Achille Lauro, while it was at anchor in the
Easfem Mediterranean. Four hijackérs boarded the ship withrfake iderﬁiﬁcation papers
and concealed weapons, then proceeded to incarcerate the captain and his officers along
with the passengers—many of whom were American—in the ship’s lounge. During this
time one of th-e passengers, and elderly and wheelchair bound Jewish-American named
Leon Klinghoffer, was murdered. His corpse was thrown over the side of the ship.!

Despite this act of homicide, a deal was eventually reached whereby the hijackers
were given safe passage to Egypt. In é furor of media criticism, the Egyptian government
refused to try of extradite tﬁe Palestinians, providing them instead with a flight out of the
- country. Fighter aircraft from the United States Navy intercepted the flight and forced a
landing at a NATO base in Italy.? The problem .then passed to the Italian government,
who took custody of the four men. Almost instantly the United States éemanded their
extradition, citing the crimes of hostage taking under the Comprehensive Control Act of
1984 and piracy under 18USC sub. Sec. 1651 3 This was the first recorded instance of
piracy as a grounds for exﬁadition to an American court. Nevertheless, the Italians
refused the warrant, claiming their own right to proseAcute the malefactors and—in an
ironic twist—citing the inherent barbarity of the United States’ adherence to capital
punishment. Two years later the four Palestinian terrorists were convicted of murder and
hijacking.® The masterminds of the crime remained at large, under the protection of

sympathetic governments.

! Gerald P. McKinley, “The Achille Lauro Affair—Implications for International Law.” Tennessee Law
Review 53, 1985, 690. ' '

2 Ibid., 691. _

3> N. Ronzitti, The Achille Lauro and International Law (New York: Martinus Nijhoff, 1991), 213.

* Jack Gottschalk and Brian Flanagan, Jolly Roger with an Uzi (Annapolis: Naval Institute Press, 2000), 36.
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The Achille Lauro incident, as an act of terrorism, was not singular. On the sﬁale of
international outrage it pales in comi)arison to the Munich Olympics a decade earlier, or
the pattern pf downed aircraft throughout the 1980°s. But the public response it generated
was unprecedented. Columnists throughout North America decried it as an act of rank
piracy, an opinioh shared by most Americans and tfleir President, Ronald Reagan. In a
speech given shoﬁly after the event, Reagan specifically labeled the terrorists as pirates-
and called for immediate justice.’ Pﬁblic expressions of rage continued for several years,
including an operatic tribute entitled “Klinghoffer” and a motion picture starring Burt
Lancaster and the actual Achille Lauro herself, by then an abandoned pariah of the cruise
industry. |

Yvet the most significant developments from the events of October 1985 went
almost entirely unnoticed. Commentators had ‘quickly dubbed the Lauro terrorists as
“piratés,” a definition which carried the pungent imagery of black powder and
skullduggery and affixed them firmly in the public’s mind. But this term was, strictly
speaking, inaccurate. Piracy, under international law at the time (as articulated by the
1958 Geneva Convention and 1982 Convention on the Law of the Se.a, discu}ssed infra)
required an act of seizure or destruction “for private gain.”® The diétinction was so
semantic as to be irritating, and one author aptly dismissed it with a reference to the -
‘American Supreme Court Justice asked to define pomdgraphy. He couldn’t define it, he
said, but he knew it when he saw it.” The Italian government, which had borne the wrath -
of the American press for refﬁsing extradition, was particularly anxious to settle the
matter. In addition to the four existing international conventions defining teﬁoﬁsm and

proscribing terrorist acts such as aerial hijacking, the Italians proposed a fifth: a

5
Ibid., 37.
¢ Samuel P. Menefee, “The Achille Lauro and Similar Incidents as Plracy Two Arguments m Eric Ellen,
ed., Piracy at Sea (Paris: 1CC Publishing, 1989), 179,
7 Gottschalk, 38.




convention to the Interﬁational Maritime Organization which came to be known as the-
“Convention for the Suppression of Unlawful Acts Against the Safety of Maritime
Navigation.”® Alongside the existing crimes of hijacking, assassination and the taking of
hostages, a new crime was added: “maritime terrorism.” By this phrase the Old World of
piracy and the New World of terrorism were officially wedded—for the first time—in
international law.’

This formal recognition was a long time coming. The Achillé Lauro incident and its
aftermath did not engender the interrelatedness of piracy and terrorism; rather, they
brought to the fore of western legal consciousness a symbiotic and interwoven
relationship which had existed sub rosa for hundreds—perhaps even thousands—of
years. It was not surprising, moreo?er, that it took so long for the relationship between.

_them to surface; in 1985, international terrorism law was still in it infancy (as many
would argue it still is) and legal recognition of piracy as an international crime was so
longstanding as to be considered archaic. The idea of pirates as “enemies of all
’humanity,” promulgated in the later days of thé Roman Republic, had been codified by -
the Declaration of Paris in 1858 and reiterated thereafter, most recently in 1982. Yet
piraéy and terrorism had been close cousins for as long as trade existed between empires:
from the Phoeniceans to the Vikings to the Elizabethan corsairs, terror has been an
elementary component of successful piracy. In fact, most acts of piracy—then and now—

. rely on the inspiration of terror in the breasts of their victims to avoid the necessity of a
fight between them. The terrorist foundations of piracy have been recognized by the 1aw

almost as long as piracy itself has existed. The definition of pirates offered by Marcus

§ George Constantinople, “Toward a New Definition of Piracy: The Achille Lauro Incident,” Virginia
Journal of International Law, 26 (1986), 749.
? hid., 750.
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Tullius Cicero, alluded to above,lremains the best: hostis humani generis, enemies of the
human race. It is a phrase which could apply equally to pirates or terrorists.

In the past year these terrorists have launched their most foxilnidable attack on
civilization to date. The world after September 11 is in a state of profound flux, as the
United States pursues its “war on terrorism” and President George W. Bush has declared
unilaterally, “You are either with us or with the terrorists.” International lav;f 1s struggling
to keep pace with this new form of conflict, and faiiing. Despite recent efforts there
remains no formal definition of the crime of organized térrorism, but rather a hodgepodge
of covenants addressing such individual elements as the abovementioned aerial hyacking
and hostage ta_kjng.lq The necessity for an international law on terrorism is doubly
immediate, for at this moment both the United States and its terrorist nemeses pursue

4 eacﬁ other across a vast chessboard of states with no international covenants governing

_their actions. The United States currently holds several hundred persons captive at
Guantanamo Bay, Cuba, and has engaged the full weight of its secret services in a covert
and silent manhunt. The terrorists, meanwhile, continue to plan and execute their crimes
beyond the jurisdiction of the International Criminal Court or like international judicial
bodies. The current state of international law falls well behind addressing this new
reality, written instead for a world where terrorism existed only on the lunatic fringe of
in_tematioﬁal socie‘[y(1 and the greatest enemy to the nation state came from another state.
Thus the 21* century “war on terrorism” is being conducted—by both states and non-
states—in a relative vacuum of international law.

Recent efforts to formulate a comprehensive international law on terrorism and -

place it within the jurisdiction of the newly-formed ICC are noteworthy, but fruitless. As

t

' See, generally, Edward McWhitney, Aerial Piracy and International Law (Dobbs Ferry: Oceana Pub.,
1971) and James A. Arey, The Sky Pirates (New York: Charles Scribner, 1972).
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with earlier attempts concerning the crime of aggressive war, the debate has deadlocked
over a workable definition, in this case for the crime of “terrorism.” The hackneyed adage
that “one man’s terrorist is another man’s freedom fighter” renders any attempt at
definition virtually impossible, dividing states on ideological lines and convoluting the
situatién all the more. Yet it also presupposes a conception of terrorism starkly different
from the reality. Terrorists rarely fit the semi-romantic imagery of ragtag re\}olutionaries;
as al-Qaeda recently demonstrated, today they are organized, wéll—ﬁmded and
multinational bodies which have more in common with international corporations than
freedom fi gﬁters.

Romantic imagery asidg, there is an easily recognized legal entity with whom these
new terrorists have remarkable similarities: pirates. This thesis intends to demonstrate
that piracy is, in fact, the legal genesis of modern organized terrorism. The commonalities
between the two are profound, both from the pirate/terrorist’s aims, methods, and ,
motivations on the one hand, aﬁd the deleterious effects on and legal fesponses of the-
victimized state on the other. I will argue that the best and easiest course for formulating
a new international law on terrorism is to root it in the existing customary and statutory
lz;w of piracy. This will serve two purposes. First, it will make terrorism a crime of
international universal jurisdiction, proscribing offences and determining punishment.
Second, conversely, it will check the impunity of the statg’s actions in pursuing,

| capturing and prosecuting terrorists, placing these actions within the framework of
international law.

On April 16, 2003, American military forces in Iraq captured Abu Abbas, the
mastermindv behind the Achille Lauro hijacking. He had been at liberty for ei‘ghteen years.
During that entire time he enjoyed the pfotection of friendly govemménts, and was

entirely safe from extradition. It required an armed invasion and the overthrow of an
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entire regime to bring Abbas to justice. Yet if terrorists and pirates are equated under
international law—if terrorists are defined as hostis humani generi and subjected to

universal jurisdiction—state protection of international terrorists will become an

international crime, and the Abu Abbas’ of the world will have nowhere to hide.




Introduction:

This thesis will examine the e;(isting state of international law regarding terrorists and
terrorism with the aim of recommending a new stratagem for recognizing organized terrorisfn,
placing it within the context of international criminal law, and establishiﬁg parameters for a state’s
ability to respond to it. I intend to argue that the existing international common law regarding
piracy—particularly as a crime of univérsal jurisdiction—will be the most useful framework for
defining terrorism and determining a legitimate state response.

International law is largely predicated on the assumption that all parties to a given conflict
will be states. Furthermore, we are given to understand statehoéd as a distinct and recogrﬁzable
category, determined principally—but not exclusively—by established territorial boundaries, an
acting government, and international recognition. Many centuries of history have reinforced the
trqism that only states may make war upon each other, form treaties, or in general act as
principals on the international stage. Consequently, the current body of international law today
remains rooted in traditional concepts of statehood and aggression which have existed, virtﬁally
unchanged, since the very beginnings of diplomacy.

Yet recent events have demonstrated how perilously arcane these concépts have become.
For the presumption of state vs. state conflict fails to take into account the threat of non-state
actors which nevertheless possess enormous financial and human resources and pose_é terrible
'threat to established states. These, of course, are the terrorists. Whi1¢ international law does not
ignore their existence éntirely, documents such as the Geneva Conventions feﬂect the éonception

of terrorism as either an isolated act perpetrated by individuals or as a state-sponsored activity
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which shares many similarities to genocide and other forms of proscribed state conduct. Néither
definition confronts the reality of intefnational terrorism; highly organized, well-funded and pbtent
organizations whose strength is derived from the very properﬁes that discern them from states:
lack of territorial boundaries, lack of recognized government, lack of internati(;na] recognition.
They pose the greatest threat to the precepts of international law it has ever faced, for they
commit atrocities at which most recognized states would pall while remaining—by
definition—outside of international jurisdictioﬁ. A single perpetrator of a terrorist act may be
brought to juétice, but the organization itself remains beyond the law. There is currently no
recognition in international law of the qrime of terrorism per se: that is, the crimé.of belonging to
é terrorist organization without necessarily committing acts of violence. The crucial problem
facing international jurists is to formulate Ia working definition of terrorism (and terrorist) which
recognizes the threat they pose, while placing them within the parameters of established
international law.

The impetus for this law has been greatly increased by the attacks of September 1 1,_and the
subsequent American response. Currently the United States is intent on pursuing a “war against
terrorism”: a war which it defines in strictly Manichean terms (“You’re either with us or with the
: térrorists”). This American “war” possesses many traditional characteristics: the identification (and
damnation) of an enemy, the mobilization and use of thc; armed forces, the diplomatic activity
directed towards sécuring allies, and the intense concentration of intelligence services on gathering
data. Yef this war is élso unprecedented, for it is being conducted against an entity which is far
from being a recognizable state. Hence it is not a “war” at all. But the question remains, what.is it?

International law provides little guidance. Concepts of pre-emptive self defense and universal




jurisdiction have been raised in justification of individual activities, but the United States has thus
far offered no real deﬁnitioq of what this “war” may entail. Nor has the international community
forcefully demanded one. International l}aw, which theoretically governs all activity of states
outside their borders; is silent. Hence the problem pdsed by organized terroﬁsm for international
law is twofold. On the one hand, there is no international law which speciﬁcally defines “terrorist,”
nor does it proscﬁbe any conduct as “terrorism” beyond that which is traditionally criminal (i.e.
murder). On the other, international law does not define the means by whjch states may pursue
tefroﬁsts outside their borders: neither their pursuit, capture, extradition nor treatment. In short,
the first decade of this century has given rise to a completely' new form of international conflict:
sta't6 vs. non-state. And, as of this moment, there is no international law available to govemn it.
There is, however, a precedent. Though organized terrorism may be a creature of the late 20®
century, the idea of state vs. non-state conflict has a long and colourful history in the law of piracy.
Since the days of the Mycenaean empire, states and pirates have enjoyed a unique love-hate
~ relationship in the law, ranging from acquiescence and sponsorship of “legal” privateers to the
pursuit and hanging of hostis humani generis.”’ Yet, however each state chose to define the crime
of piracy, theré are strong resonances to contemporary organized terrorism throughout. Terrorism,

in fact, not only bears superficial legal similarity to piracy'?, but may be régarded as its

"'While seemingly in conflict, the legality and illegality of piracy could sometimes be found
side-by-side in piracy law, as in the case of Britain’s sponsorship of the “barbaric” corsairs and it’s
concurrent Piracy Act against its own cmzens in the 18"‘ century. Discussed fully in Chapter I,

infra.

Though a strong case could be made for applying the law of piracy to terrorism solely on
the basis of those similarities, even excepting the argument that they are, in fact, the same legal
creature. -



evolutionary descendant, and thus subject to the same international law. This is not an attempt to
wedge a square peg into a round hole; my thesis will demonstrate that terrorism and piracy are
truly brothers beneath the skin. Even absent legal analysis, there are some obvious correlations.
Both are directed against civilian targets; both endangér the trade and livelihood of the affected
state; both employ terror and homicide committed as part of a greatér strategy, not ﬁlerely as ends
in themselves; both repreSent a threat to the nation-state distinct from traditional state vs. state |
conflict, yet with equal potential for harm.

The most convincing argument for linking piracy and terrorism, howevef, lies in the law of
states. The legal recogm'ﬁon of piracy as a crime against all humanity, and of the pirate himself as
an enemy of &e human race,v emerges from centuries of intermittent conflict and cooperation
between states and pirates. The idea of pirates as hostis humani generis may be two thousand
years old, but it has taken almost all of that time (specifically, until the Declaration of Paris in 1858
and thé Geneva Convention on the High Seas a century later) for that conception to gain ultimate
acceptance in international law. Until that time the le.gal geopolitical conception of piracy
fluctuated between criminality and barbarity on the one hand to an essential adjunct of the state’s
navy (and useful tool of pblitical coercion) on the other. The idea of piracy as a universal crime
was the final result of this conflict, as states ultimately determined that piracy was too heinous fo
be a legitimate tool of political persuasion. Hence piracy gained its current status as an
international crime, a crime not against one state, nor even all states, but against humanity itself.
And, by the same logic, pirates could no longer take refuge behind the protection of a sponsor.

state; their status made them international criminals subject to universal jurisdiction. In effect, the

categorization of pirates as hostis humani generis created a third legal category in international law




between states and individual_s; pirates were declared at “war” with civilization itsélf, and thus
granted neither the protections of citizenship nor the sovereignty of states. In human terms, pirates
were like a virus to the international body politic; shaﬁng some of the qualities of a living
organism, but limited in function to the destruction of the bodjand thus not meriﬁng the dignity
granted to a living being.

The greatest problem facing international jurists in the 21% century is formulating a cogent
definition for the crime of terrorism-a task which is frustrated by the relative newness of terrorist
organizations as international actors and the corresponding deaﬁh of international terrorisf law.
Yet in the legal definition of pirates as hostis humani generis, 1 will argue, the battle for deﬁning'.
terrorism has already beén waged and concluded. If it can be shown that the proposed “grime” of
terrorisrﬁ—as defined by its acts, motivations, perpetrators and effects—is tantamount in all fespects
to the crime of piracy, then terrorism may adopt perforce its legal history. In other words, the
crime of piracy will serve as. a valid legal precedent 3¢ terrorism, as well as a basis for its law. This
precedent will serve two functions. First, as indicated above, it will provide a working definition
for organized terrorism as an international crime—outside and in addition to individual terrorist acts
which already have intematibnal law proscribing them--and will likewise offer a deﬁnjtiop of
“terrorist” which meshes neatly within existing international customary and statutory law. Second,
and of equal importance, it will prescribe the legitimate actions of states in the pursuit, capture, and
trial of terrorists. The United States’ “war against terrorism” need not be legal terra incognita:
history is repléte with examples of states employing fheir armed forces to root out piracy. The first
use of the American navy, in fact, was to quash the B&bm pirates’ interference with trade.

'Equating terrorists with pirates has the efficacious effect of recognizing their level of organization
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and potential threat, without granting them the legitimacy reserved for states. Further_morg the
crime of piracy is far from arcane in contemporary international law: it remains, alongside genocide
and a select‘few other crimes against humanity, a crime of universal jurisdiction. Thus, by equating
terrorists with pirz;tes, thé problem of cépture in an unfriendly state is neatly avoided. A pirate may
be captured wherever he is found, provided that capture is undertaken within the boundaries of
international law. If the same rule were to be extended té terrorists, states might enter and retrieve
terrorists within the borders of other states without risking impingement on that state’s

sovereignty.

| This thesis is divided into four chapters, followed by a conclusion and appendices containing a
proposed deﬁniﬁon of terrorism as' an international crime. As the central premié,e involves equating
terrorism and piracy in international law, the thesis’ structure will be directed towards building its
case from the ground up, first tracking the evolution of piracy law from its earliest auspices to its .
current manifestation, then weaving in the concurrent threads of latter day terrorisrﬁ and terrorist
law, and finally proving a synthesis. |

The first chapter vﬁll give a brief historical overview of piracy and piracy law, as determined

by the changing pattern of state response. The purpose here is twofold; first, to familiarize the
reader with piracy law (which can often be seen as an obscure and even arcane facet of
international customary law); second, to demonstrate the historical linkages between terrorism and
piracy. By examihing the early recognition of terror as a political weapon, the history of state
sponsorship, the motivations of the later pirates’ “war against the worl_d,”’ and the legal evolution
of the crime of piracy, it will be shown fhat piracy is in fact both the legal and factual ancestor of

terrorism.

11




In the second chapter the discussion turns to the current state of international piracy law, as
articulated by the 1958 Geneva Convention on the High Seas and subsequent UN con§entions and
declarations, the laws of individual nations such as the United States, and earlier declarations from
the League of Nations. In examining the current state of piracy law and the debates—past and
present--surrounding it, there are numerous parallels to the concurrent issue of organized
terrorism. Hence these debates may provide a blueprint for resolving the disputes sqrrounding the
creation of an international crime of terrorism.

" The third chapter has two parts. First, it will examine the} rise of organized terrorism,
beginning with its early historical auspices in Europe, Asia, America and ’ghe Middle East. The
pivotal influénce of Western imperial policy, from 16" céntury Britain to 20" céntury America, is
credited for the birth and growth of reactionary terrorism as a means of rebelling against colonial
masters. It then tracks the evolution of terrorist organizations in the wake of decolonization in _
latter half of the 20® century, with specific emphasis on the rise of terrorist cells in the Middle East.
This discussion will also raise possible linkages between acts of piracy and terrorism in the recent -
past, most notably in the seizuré of vessels (sﬁch as the aforementioned Achille Lauro) and in
aerial hijacking, termed “air piracy.” |

Second, this chapter will chart the concurrent legal 're_sponse of states and international .
organizations, w1th particular a_tt_ention to the present state of international terrorist law. This
actually involves three.distinct, but related, inquires concerning: 1) the laws of individual states
against terrorists at home ahd-abroad; 2) the laws promulgated by intematibnal_ organizations
(most notably the UN) against individual acts of terrorism; 3) the continued influence of western

foreign policy on the rise and pattern of drgam'zed terrorism, both during the Cold War and.in the -
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present-day. As with the former discussion,' the similarities between government response and -
influence on piracy and terrorism will be evaluated.

Finally; in the fourth chapter, the thesis will turn-to the-recent emergence-of a new form-of
conflict, in the wake of September 11 and related attacks. The current dimensions, level of -
organization, and potential threat of organized terrorist groups will be evaluated. It will examine
how the previous policy of the international legal community mirrored that of the states
themselves; a policy of willful blindness, motiv-ated by the prevalent conception of terrorists as
existing on the disorganized fringe of society, and thus not worth-nor deserving of-serious
attention: The discussion also addresses how, while the- states’ :policies have radically al'»tered '
following September 11, international Jaw hasrremained‘ static. The resulting harm, it argues, is that
both states and terrorists will act with impunity, outside: the-juﬁsd-iétion— of international law.

The necessity for a new legal framework regarding terrorism having been established, the
thesis will then pose the question of whether it should be entirely de novo; as a reflection of a new |
form of conflict and new potential actors, or whether it should be grounded in existing
international cuétomary law. It concludes the latter, for two»reasoné. First, the difficulty in
formulating an entirely new set of laws to govern new situations is a herculean task, virtually
unequaled since the first recognition of international a;:countability at Nuremberg. States would be
loath to undertake it, since it would involve a) creating an entirely new definition of terrorism; b)
similarly, a new deﬁniiion of terron'str;vc-) alist of proescribed conduct; d) an international body
suitable for jurisdiction (presumably the ICC); and, most importantly, e) establishing guidelmes and
limitations for states intent on pursuing, capturing and ‘rooting out’ terrorism extra-territorially.

Considering the painful-and long--machinations prior to the creation of the International Criminal
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Court, such an undertaking could hardly be completed in time to address a problem which is as
timely;and threatening;as international terrorism. Secondly, even were this possible, the legithnacy
of such laws might come into question. States whose sovereignty would be undér question (i.e.
those deliberately or unwittingly harboring terrorists) could complain, with cause, that the
international communit; was discarding all its traditional customary law in deference to an isolated -
attack against the United States. Far better to ground anti-terrorism law in an existing,vpreferably
ancient body of law, so that it may be seen as an extension, not a departure.

Having demonstrated in previous chapters the common ancestry of piracy and terrorism, the
fourth chapter will go on to suggest a definition of terrorism based on the existing IaWs of piracy,
- as both the logical and most efficacious means o_f addressing the pfoblem of organized terrorism
and state ¥esp0nse; logical, because terrorism may be regarded‘as an evélut‘iohary form of piracy,
and thus subject to its laws, anci efficacious, because this approach avoids the pitfalls of legitimacy
inhereht in creating “new” law.

To provide a final proof for the legal validity of a piracy-based intemational terrorist law, it
concluéies by making the case for proseéuting the perpetratbrs of the World Trade Center attacks
on the basis of existing piracy law, absent any new definitions. It will thus be shown that the
extension of biracy law to terrorism does not require a leap of faith, but rather a necessary
recognition of the commonality of the crimes of piracy and terrorism: a commbnality not only . ‘

through inference, but reflected in the current state of international law.
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Chapter 1: Piracy and the Law, A Historical Overview
Chapter Summary:

Piracy and terrorism have been incorrectly interpreted as separate entities in the law; in fact,
piracy is the legal antecedent of modem organized terrorism. Beginning with the Roman definition
of pirates as hostis humani generis, western nations gradually moved away from criminalizing
acts of piracy, as they became increasingly useful to governments as a means of hurting enemy
nations and disrupting trade—a use which bears remarkable similarities to current government-
sponsored terrorism. After governments in the late seventeenth ceased to use piracy as a weapon
against nations and adopted more stringent measures against pirates, the pirates themselves
removed to outlying areas of empire and launched their own private “war against all the
world”-becoming, in effect, the first terrorist organizations. Jurists re-adopted the idea of pirates
as “enemies of all humanity” to counteract this threat, and governments became so passionately
committed to hunting down and capturing pirates that the idea of universal jurisdiction emerged.
The twin concepts of universal jurisdiction and hostis humani generi would be the cornerstones of
piracy law long after the golden age of the pirates had passed. Governments continued to employ
non-western privateers against each other throughout the 18" century even as they criminalized
the conduct for their own citizens, but this policy backfired, resulting—in the 19 century—in the
modern definition of piracy as a crime against humanity itself.

Introduction.

The purpose of this chapter is to examine the roots of piracy law in the western world, and
track its evoluﬁon from the first Roman precepts to the modern juridical standards of the 19“‘
century. The framewqu of historical analysis also serves a second, rﬂore pertinent function:
demonstrating the traditional linkages between concepts of piracy and tenoﬁsﬁ. By tracing the
history of piracy and government response throughout the ages, we find also the birth and genesis
of modeﬁ terrorism. Granted, this is terrorism ih its earliest larval form; nevertheless, it shares‘
many of the political and methodological components of ité 21* century descendant.

Throughout this chapter frequent comparisons will be made between historic personé,
activities and laV&-IS conbeming piracy, and modern ‘terrorism.” The invertedbcommas denote the

fact that terrorism in its current form is not an easily identifiable creature; indeed, the efforts of
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countless scholars, the International Criminal Court, and much of this thesis are directed towards
detefmining a wofkable definition. I do not hesitate to make these comparisons, however, for in
drawing the parallél betweeﬁ historical and modern tenoﬁsﬁ, one might.take a lowest common
denominator approach. Webster’s Dictionary defines “terrorism™ as “the systematic use of terror
.especially as a means of coercion.” Organized terrorism might similarly be deﬁned. as the di_rected
use of acts of terror to further a political aim.? To those who would argue that one cannot _ -
compare the separate entities of piracy and terrorism. before fully defining both terms, the

response is that they are not separate at all, But one single entity at two different periods of time.
Thus separate definitions are not 6nly unnecessary but incorrect. What I hope to demonstrate
through historical analysis is that pirac'y Is terrorism, in its earliest manifestation. This ti'ain of .
logic will then lead us to an even more momentous coﬁclusion: that terrorism, in its current form, '
is a form of piracy. It is a common belief that terrorism is a by-product of the 20" century: of

wars and empires, de-colonization and Cold War.? While these may explain the existence of
certain terrorist groups, they do not in themselves account for the greater question of how terror
became a political tool in the first place. That is the central consideration for any code of law; not

the circumstances which motivated a particular act, but the criminality of the act itself. Thus we

'Webster’s New Dictionary (New York: Webster’s, 2000)

’I have employed this definition as a starting point for discussion; its efficacy lies in
focusing on the actus reus rather than the mens rea of terrorism, thus sidestepping the scholastic
debate of freedom fighter vs. homicidal maniac. As noted earlier, I do not intend this to be the.
only definition of terrorism gleaned from this text, but rather a foundation for later construction.

3David Halberstam, “Terrorism on the High Seas: The Achille Lauro-Piracy and the IMO
Convention on Marine Safety,” American Journal of International Law 82 (1998), 115.
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do nof inquire why a despot commits genocide,* but rather whether genocide itself is a crime that
must be punished, and how to manufacture a law to do so. Hence, it will be shown that centuries
of piracy and piracy laws provide a legal foundation for a new international law on modern
terrorism. The questions of “what is terrorism?” and “how can we approach it in the legal
context?” can only be answered in one way: by understanding its historical foundation in the law
of piracy. |
1. The Beginnings of Piracy Law; Piracj/ in the Ancient World

Piracy has flourished on the high seas for as long as maritime commerce has existed between
states.’ While incidents and methods vary from one region to another, both the practice and its
practitioners bear universal similarities. Piracy is an act of taking by force, whether that taking be —
seizure of goods or destruction of property. Pirates, likewise, may be shortly defined as persons
existing beyond the natural scope of society—both its actual and juridical borders—whose activities
are directed against the commerce of that state.®

Until the UN Convention of 1958, the law of sea piracy was largely confined to two

*Or, if we do, it is confined to the evidentiary phase in determining the breadth of the
crime and the despot’s md1v1dual culpability.

*Henry Ormerod, Piracy in the Ancient World: An Essay in Medlterranean History
(Baltimore: Johns Hopkins, 1997), 13.

®As with the earlier definition of terrorism, these brief definitions are meant only as a
starting point and foundation for discussion; as later chapters will discuss, even the most basic
concepts such as “taking” and “on the high seas” are fraught with difficulty. A good example of
this is Sir Henry Morgan’s attack on Hispaniola in the late 17® century, which was neither a
seizure of a vessel nor was it committed on the high seas, yet was indisputably found to be an act
of piracy. :
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sources: international customary law and the municipal laws bf individual states.” What strikes the
scholar at first is the comparative dearth of written law on the subject. While each country has its
own Piracy Acts, there is not the same paper trail of cases and revisions to such laws which typify
the legal history of common law stateé, nor do civil law states, such as France, possess the body '
of statutory law one might expect to deal with this grave plroblem.8 The reason is that piracy and
goverﬁment have always enjoyed a strangely symbiotic relationship, fluctuating between active
sponsorship and ruthless purgation. Piracy has long been employed by stafcs as a form of
undeclared warfare between them, a maritime fifth column which Aeprives the enemy of her life
support while preserving the diplomatic vestiges of peace. Likewise, during actual warfare, pirates
fre(‘luently traded their black colours for the banner of a sponsoring nation state and became
privateers. Acting un‘der the infamous “letters of mark” given by the Crown, pirates pursued their
acﬁvities with impunity and made vast fortunes for themselves-and occasionally, as in the case of
Sir Henry Morgan and Sir Francis Drake, became knights.® The purpose of privateering, from the
'.govemment’s point of view, was not in enriching the pirate but bleeding the enemy. Likewise, the
looting and pillaging of coastal towns was actively encouraged as a form of demoralizing
psychological warfare.'® Thus pri\./ateering. was nothing more or less than government-sponsored |

terrorism. As a weapon of war, it was enormously successful. Yet at the end of hostilities these

See, generally, Gordon Paulsen, “An Historical Overview of the Development of -
Uniformity in International Maritime Law,” Tulane Law Review 57 (1983).

*Barry Dubnér, The Law of International Sea Piracy (London: Martinus Nijhoff, 1980),
40-45. ' '

*Hugh Rankin, The Golden Age of Piracy (New York: Holt Rinehart, 1969), 4.
Ibid., 4.
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royal licenses were customarily revoked, as a sign of good faith, and pirates drifted inevitably
back to the windy side of the law.

Piracy waxed and waned, depending on the level of government response. Despite their
fearsome reputation, pirates as a group were a éowardly lot. When governments actively pursued
them, they simply melted away."’ When intefest faded, they returned. Like bacteria, piracy
flourished best in neglect. The pattern of its history, from the ancient Rhodians to the Barbary
pirates of the 19" century, is a wave chart of resurgence and decline, determined by the relative
interest or indifference of the nation-states. In ancient times, the only evidence of piracy is the
record of the states’ respdnse. fhus, while the first recorded mention of piracy occurs in the
Cretan state of Minos in the fifteenth century B.C,, it is certain that it already enjoyed a long and
colourful career before that time."?

- The first recorded use of piracy as a tool of government was during the Persian War between
Athens and Persia in 479 B.C. . The Athenians successfully ;ooted out the Persian pirates, but the
cost to their navy was too great and piracy returned in force during the Peloponnesian war in 431
B.C. . At the war’s end the Athenian navy had been decimated, and the state could never zigain
moun; sufficient force to deter the pirates.13 Piracy flourished in the Mediterranean for several
hundred years, and it was not until the accession of Rhodes as an economic power tilat the pirates

met their match. Rhodes employed a sophisticated network of anti-piracy treaties, armed

"Rankin, Golden Age, 21.
20rmerod, Ancient, 8.

13M.J. Peterson, “An Historical Perspective on the Incidence of Piracy” in Eric Ellen, ed.,
Piracy at Sea (Paris: ICC Pub., 1989), 46.
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merchantmen, and naval patrols which effectively deterred piracy in the Eastern Mediteranean for
over a century. It was the Rhodians, moreover, who first codified the law of the sea.’

The Rhodians ultimately proved too weak to control the pirates, however, and the job.
eventuauy fell to the Roman Republic. In the mid-second century B.C., Rome severely curtailed
the power of the Rhod ian navy, which led to a brief but potent resurgence of piracy in tha‘t area.
By the time of the Punic Wars, piracy had become so 'widesp'read and pervasive that naval
combatants often feared the pirates more than each other. It is alsé credited with furnishing one of
the justifications for Caesar’s invasion of Britain; perceiving the necessity of crushing fhe Veneti
pirates of Brittany, Caesar was forced to first subdue the Britons, from whom the Veneti drew
their crews." Perhaps the most notorious incident of piracy in the ancient world was the capture
of young Julius Caesar himself, who in 79 B.C. was seized by corsairs and held for ransom. The
ransom was paid and the general returned to his troops, bu.t Caesar was ehraged. He swiftly
returned to the camp with a posse of men and overwhelmed his erstwhile captors, who were still
quite drunk and celebrating their good fortune. Exacting his toll, Caesar cut their throats and then,
as they stili bled, crucified them.”®

With the end of the Punic Wars came the end of the pirates’ first golden age. Their last ‘
recorded appearance was as privateers for Cleopatra’s Egypt, where there is some evidence tﬁéy

played a part-in the battle of Actium. On Octavian’s accession to imperial rule, however, among

“Alan Villiers, Men, Ships and the Sea (Washington: National Geographic Survey, 1973),
29. ' ’ '

PRankin, Golden Age, 1.

*Ibid., 1.
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his first acts as Augustus was a ruthless pogrom intended t6 blot the pirates out of the Roman
world entirely. It was é measure not entirely without pregedent. Pompey the Great had in 67 B.C.
establiShéd a pgtrol force which was quite successful in suppressing pirate activity. With the
crushing power of the Roman navies turned against them, pirates virtually vanished from the
Mediterranean and were not heard from again for almost three hundred years."”

It was the Roman Republic which first gave definition to the crime of piracy, and much of its
law still holds true today. First and foremost is Cicero’s aforementioned definition as hostis
humani generis, but of nearly equal importance were the attendant laws fumished by Cicero and
the Roman Senate which first construed piracy not as a mere crime against individﬁals‘but against
the nation as a whole. ]ixe Romans, already mindful of the efficacy of piracy as a tool of hostile
governments, gave the offence a common jurisdiction which exceeded tfaditiona,l legal
boundaries, thus in effect creating a very early example of international law.'® The claim that
pirata est hostis generis humani is in fact drawn from a larger argument by Cicero that “pirata
non est ex perdullium numero definitus, sed communis hostis omnium. 19 The twin concepts of
hostis humani generis and the law of nations led to the following conclusions in Roman law: 1) all
crimes which constitute piracy must occur in areas outside the jurisdictional competence of any
nation; 2) the pirate is, consequently, an enemy of no one state but the human race entire; 3) thc.

pirate must and should be prosecuted under municipal law after capture, but the right to prosecute

7Peterson, 47.

¥0rmerod, 113.

19<piracy is not a crime directed against a definite number of persons, but rather aggression
against the community as a whole.” Cited in John W. Sundberg, “Piracy: Air and Sea.” De Pauw
Law Review, 20 (Winter 1970), note 17, p. 338. '
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is common to all nations and singular to none.20 These early precepts form the basis of all
international practice regarding piracy up to and including the present. Most particularly, the
Romans must be credited with introducing the central element of international criminal law:
universal jurisdiction. It is interesting to note that piracy is not merely one of the crimes for
which such jurisdiction is applied (the others being slavery, genocide and crimes of aggression)
but the first such crime. The idea that pirates may be seized anywhere they aré found, and
prosecuted by any country .that captures them, is of critical importance when considering the
possibility of a ]inkavge between piracy law and organized terrorism.21 At the dawn of the Roman
Empire, the foundations were already laid for an international customary law of sea piracy which
would remain almost gnaltered in' definition for two millennia.

II. The Resurgence of Piracy in the Middle Ages and Renaissance: The Genesis of Terrorism and
a Challenge to the Law of Nations.

By the fifth century A.D. the Roman Empire was in decline and disarray, and its fleet no
longer held sway over the oceans. In 789 A.D. pirates along the coasts qf Western Europe who
termed themselves “sea-warriors,” or Vikings, commenced annual raids on England, Scotland
aﬁd Ireland. Such was the success of the Vikings that they eventually turned their attention to the

continent, and by 912 A.D. they had conquered Normandy and were moving inexorably south

20 Barry Hart Dubner, The Law of International Sea Piracy (Boston: Martinus Nijhoff, 1980), 42.

21 As will be fully discussed in later chapters, a recent attempt was made to include the crime of terrorism as one of
universal jurisdiction. It failed, largely because of the inability of drafters to agree on a definition. I will argue that
the melding of piracy and terrorist law will surmount this difficulty.
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through Spain towards the.Mediterranean.22 Viking raids on coastal cities introduced é new
element to the crime of piracy: directed terrorism. Pirates made a policy of looting, pillaging, and
destroying nearly every séttlement they attacked, often at pecuniary loss to themselves. As a
strategy of intimidation it was without par; for as soon as word of mouth coﬁld travel, the mere
sight of a Viking ship on the horizon was sufficient to send townspeople scurrying for the hills.?
In such a manner did the Vikings movc; easily through Europé,' greasing their passage with the
ferocity of their reputation.
With the rise of statecraft and corresponding growth of trade in the early Middle Ages came
a resurgence of piracy. The first known pirate haven was England, where coastal raiders savaged
- vessels on the English Channel while the Royal Navy, still in its infancy, was powerless to stop
them. Such was the gravity of the situation that the towns of Hastings, Romney, Dover, Hythe,
and Sandwich-the so-called “Cinque Ports”-banded together to form anti-piracy patrols and
police the Channel. Likewise the' Hanseatic League, a trading organization formed in 1241
between the continental cities of Hamburg, Lubeck and others, Began hiring dubious mariners to
protect their ships from the English pirates. Yet this attempt to “send a thief to catch a thief” was;
for both the Cinque Ports and the Hanseatic League,‘dis;astrous. The pirate-hunters soon realized
the 6pportunities presented to them, and became pirates themselves.**
The situation was little improved by the attitude of the monarchies. The Hanseatic League

made overt alliances with pirate commanders in its war against Waldemar IV of Denmark, though

2Rankin, Golden Age, 2.
Blbid., 2.

#bid., 2.
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soon found the situation so out of control that they were forced to employ a s¢cond fleet to
cu_rtail the excesses Qf the first. Taking a leaf from the Persians’ book, Edward I of England
(1272-1307) offered “Commissions of Reprisal” to the owners of merchant ships who had been
victimized by pirates. The Commiésion entitled such merchants to seize in turn any merchantman
flying the colours of the pirate which had first attacked them. Not surprisingly, there was no
necéssity to limit one’s captures to the amount lost, nor any cap on the number of vessels one
could legally plunder.”” The ingenuity of the scheme was not lost on Edward’s colleagues, and
soon every sea- going nation offered similar incentives to bold adventurers. So began the era of
the privateer, or government-sponsored pirate, who .was actively encquragéd to wreak havoc on 1
maritime trade, so long as he did not fire on his own coﬁntry’s flag. A portion of the captured
wealth went to the coffers of the Crown.

For several hundred years, before the establishment of formidable navies, pirates dominated
the trade routes of Europe. Nor was the problem confined there. In an early exampl'e of the use of
clemency to deter piracy, Kings T’aejo and T’aejong of the Yi dynas;ty in Korea (1392-1418)
offered pardons to the Waco pirates who sﬁrrendered themselves and their vessels, while
ruthlessly pursuing tho'se who did not with a combination of naval force and international
agreements. So widespread was the problem that‘the Korean kings brokered a deal with the pirate

base itself, the So daimyo of nearby Tsushina, Japan. In return for reining in their countrymen, the

So were promised exclusive trading rights between Japan and Korea.?® Similarly, Muslim pirates

>Ibid., 5.

2Takeo Tanaka. “J apan’s Relations with Overseas Countries” in John Whitney Hall and
Toyoda Takeshi, eds., Japan in the Muromachi Age (Berkeley: Umversny of California Press,
1977), p. 173-4.
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bedeviled Mediterranean trade throughout the Middle Ages, allyiﬁg themselves with the Ottoman
Turks in their bid for domination Qf the region.” Muslim “corsairs” operated out of the Barbary
states of Algiers, Tunis and Tripoli, while their Christian nemeses sailed from Rhodes and Malta
under the protection of the Knights of St. John. While the decisive sea battle of Lepanto in 1571
‘ended Turkish domination of the region, the North African pirates remained a resilient and potent
menace until the American ehgagemént at Tripoli in 1805.%

The ambivalent attitude of medieval governments towards piracy made formulating
prohibitive laws a near impossibility. As long as privateering was condoned as a legitimate act of
commerce, the Roman idea of hostis humani generis was irrelevant and unworkable. Great
fortunes were amassed by the so-called “pirate brokers” (merchants who commissioned and
outfitted pirate voyages) and seized plunder remained a stable of the Crown economy for several
centuries. Moreover, even when an industrious king did try to curb the pirates, he was met with
the recalcitrance of his pedple. Edward III of England became incensed when he learned that
nearly all piracy trials ended in acquittai by sympatheiic juries. In 1361 he shifted jurisdiction of
piracy from the common law courts to thg Admiralty Courts, facilitating as well a change from
common-to civil law.?’ But the common law judges, féeling the insult keenly, employed every ruse

to limit the Admiralty’s authority. By 1500 a pirate could only be convicted if he confessed;

-77See, generally, J.B. Wolf, T he Barbary Coast: Algiers under the T urks 1500-1830
(New York: St. Martin, 19\79)

Edward Lucie-Smith, Outcasts of the Sea: Pirates and Pzracy (New York Paddington
 Press, 1978), p. 56-59 '

PPeterson, 48.
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possession of seized vessels or goods was deemed inadmissible evidence.*® The government tried
again to wrest power from the common law courts in 1536, establishing special commissions of
Oyér and Terminer appointed diréctly by the Crown. This attempt at bypass was as unsuccessful
as the last; the appointed Commissioners were either drawn from or influenced by local merchants
whose fortunes were owed to the wages of piracy. It would not be until 1700 that the English
government effectively curtailed this leniency.”

III. Piracy as Sponsored Terrorism, 1562-1609: The Rise and Fall of the Privateer in
Elizabethan England and the Dawn of the Golden Age.

One cannot speak of the so-called “golden age” of piraéy, the relatively brief period between
the late seventeenth .and early eighteenth centuries, without unwittingly bringing to mind the
image of a buccaneer—pistol-clad, bearded and bedraggled—yet somehow romantic and
aildventurouS as well. This depiction owes much to the fantasies of Robert Louis Stevenson, bpt
also traces its antecedents to a much more concrete source: the “gentleman pirates” of
Elizabethan England. Nevertheless, the distinction between the Mo is crucial, most especially for
determining their identity in the law; while the Elizabethan privateers pursued their trade under the
colour of British law, and often under the JRoyal Ensign as well, the great pirates of the Golden
Age-Tew, Avery, Teach and the like—were lawless maraﬁders Wlth no allegiance to any state.*

The leg.al distinction is a critical one, for while the former were engaged primarily in the war

*bid., 30.

*'The Piracy Act of 1700, discussed infra, was limited in its jurisdiction to the British
Isles. Consequently, local collaboration with pirates continued in the colonies for several decades
thereafter, most notably in the American port cities of Boston, New York, Newport and
Baltimore. -

3Rankin, Golden Age, 25.
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against Spain, the latter pursued their own private “war against all the ‘vworld.”

Yet the conditions which facilitated the rise of Teach and Avery were a direct result of
England’s maritime policy against the Spaniards. Queen Elizabeth viewed the pirates as an
essential adjunct to the Royal Navy, and was lavish in granting them letters of mark against
Spanish trade.* In the last uneasy years of peace between the two nations, piracy was regarded by
the. Crown m much the same way as state-sponsored terrorism is viewed today; an ideal v;fay to
strike one’s enemy and hide the blade. Bf 1562 it was eﬁiﬁated that over 400 pirate ships cruised
the English Channel, énd the Crown had by this tim‘e abandoned even the pretense of curtailing
them.* The English people--and their queen--believed themselves to be in imminent danger of
attack by the formidable Spanish navy. The early years of Elizabeth’s reign were devoted almost 4
entirely towards furnishing a Royal Navy to check the sz;nish advance. State-sponsored piracy |
aided this aim in numerous ways; 1.) it trained future captains by testing their skills against the
Spanish before the navies could meet in force; 2) it bled Spanish resources and frustrateﬁ their
govefnance of empire, most particularly in the New World; 3) itlvastly enriched the English
government, providing for the construction of the new fleet; 4) it provided a huge resource of
~ trained and experienced seamen to man the fleet once it was ready; 5) most importantly, it
provoked the Spanish into waging war before they were fully prepared, on the necessity of
countering the pirate menace.* It is interesting to note that oh]y one of these motivations was

entirely monetary. The case for correlating English privateering and contemporary government-

33peterson, 52.
3Rankin, 3.

- BIbid., 3-5.
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sponsbred terrorism relies on an understanding of piracy as more than theft for private gain. In its
Elizabethan form, piracy—like modern terrorism-- was a means of employing force and terror to
achieve political ends.

The colourfui career of Sir Francis Drake is a fine example of this policy. Witha
commission from the Crown and the encouragement of the Queen hérself, Drake set offona
rouﬂd-the—World voyage in which he sacked and burned Spanish ports in the Americas and seized
Spanish ships with virtual impuﬁity. He returned to England with a fortune of £2,500,000 in the
hold of his flagship, the Royal Hind. Drake made such a nuisance of himself tilat the Spanish king,
Alfonso III, sent repeated e;ltreaties to England beggiﬁg them to prosecute “this notorious
pirate.” Queen Elizabeth responded equably that she would do something about it immediately,
then boarded the Golden Hind aﬁd knighted Drakg:.“ If there was any legal standard on piracy at
this time, it was best summed up Sir Walter Raleiéh, commenting on Drake"s exploits: “Did you

ever know of any that were pirates for millions? They only that work for small things are

pirates.™’

With the accessioﬁ of James 1 to the throne in the first years of the seventeenth century came
the end of the Spanish wars (by the ’Treat'y of London, 1604) and, for a brief period, the return of
law against the pirates-. The first years of James’ reign are Runcﬁated by yéarly aﬁti—piracy
procl;clmations: 1603, “A Proclamation concerning Warlike ships at Sea” and, three months later,

“A Proclamation to represse all Piracies and Depredations upon the ‘nga”; 1604, “A Proclamation

36C M. Senior, A4 Nation of Pirates: English Piracy in its Heyday (London: David and
Charles, 1978), 15-24..

¥’Quoted in Rankin, Golden Age, 4. |
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for the search and apprehension of certaine Pirats”; 1605, “A Proclamation for revocation of
Mariners from forreine Services” (aimed at Englishmen serving aboard foreign pirate vessels) and
“A Proclamation with certaine Ordinances to be observed by his Majesties’ subjects toward thé
King of Spaine”; 1606, “A Proclamation for the search and apprehension of certaine Pifats”
(interestingly, the list contains several of the same names as its predecessor two years before);
finally, on 8 January 1609, a general “Proclamation against Pirats” was circulated.*®

| Ironically, J ames’ efforts achieved precisely what he most wishéd.to avoid. The sudden
illegality of privateering deprived scores of men of their professions, while .the decomxhissioning
of much of the Royal Névy left hundreds of seamen abandoned on the wharves. In 1604, in an act
of good"faith towards the Spmﬁsh, James I formally revoked all letters of mark. Though he would
later offer clemency to thoée piratés who sought it, most of the Crowﬁ’s privateers simply shifted
bases and professions and became pirates in earnest. The sorry situation was best expressed by
Captain John Smith:

King James, who from his infancie had reigned in peace with all Nations, had no
employment for those men of warre so that those that were rich rested with what they had;
those that were poore and had nothing but from hand to mouth, turned Pirats; some, for that
they could not get their due; some, that had lived bravely, would not abase themselves to
poverty; some vainly, only to get a name; others for revenge, covetousnesse, or as ill.*

As Smith alludes, the reasons for turning pirate were not always’monetary. Though many

pirates were little more than “sea-robbers” (as several contemporary jurists term them), almost as

many went to sea to work out demons within themselves: feelings of inferiority, rebelliousness

3] F. Larkin and P.L. Hughes, eds. Stuart Royal Proclamations (1973-1983), vol. 1, nos.
15, 28, 46, 50, 53, 67, 93. Note: this is only a partial list of such proclamations against piracy
from that period.

¥Quoted in Rankin, Golden Age, p.5.
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against their low station in life, anarchical hatred, jealousy, revenge. Sometimes the fnotivations
‘were so bizarre as to be ludicrous: Dan;el Defoe relates that Stede Bonnet, one of the most
notorious pirates of the Golden Age, allegedly turned pirate to escape the clutches of a shrewish
.wife."o 'fhe pirates of the later seventeenth century were an ill-assorted, disorganized end
malcontent lot, and as England pushed them further from her shores they everﬁually established
themeelves in two secluded comers of her empire: Madagascar, and the New World.
IV. Waging a Private War Against the World: The Golden Age of Piracy, 1692-1725.

The pirates of the Golden Age were, in the words of one historian, “a sorry lot of human
trash.”*! Though often courageous, sometimes merciful and occasionally even pious, they were on
‘the whole the dregs of England’s merehant marine, cast out from the fold and seeking vengeance
on the society that’wrongeciuthem. Ironically, a pirate’s greatest ambition was often neither wealth
nor freedom, but respectability. In the midst of a burgeoning merchant class in the late
seventeenth century, pirates who had made their fortunes sometimes found an entrepot back into
polite society by virtue of their newfound wealth.42 Among the most fortunate was Sir Henry
Morgan, who after plundering the Caribbean for several years (and enduring the indignity of a
public trial) eventually gained not only a knighthood, but govemorehip of Jamaica.

Yet for every one Morgan, there were at least twenty Blackbeards;'men who took their
private demons to sea and vented them on hapless merchant ships, and on their own crews.

Frustrated and vengeful, these men regarded piracy as a means of exacting personal vengeance on-

“Rankin, 91.
“bid., 22.

“See Douglas Botting, The Pirates (Alexandia: Time-Life Books, 1978).
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civilization itself. A pirate ship was a kingdom unto itself, and a pirate captain its king. Some |
captains, like Teach, amassed this power totally unto themselves and ruled as despots through a

combination of terror, senseless barbarism, and good seamanship. Edward Teach, also known as

Blackbeard-arguably the greatest and most notorious pirate of all-refined psychological terrorism

to an art. One night, as he and his éhipmates drank and played cards in the éaptajn’s cabin, Teach
quietly removed two pistols from his belt, cocked them, and leveled them under the table at his
innocuous first officer, Israel Hands. All but Hands fled the table; he himself did no"t see the
menace. Teach suddenly blew out the candles, and fired. Israel Hands was permanently wounded
in the knee. When asked why he would intentipnally attack a man he considered a friend, Teach
responded amiably that “if I did not now and then kill one of them, they will forget who I am.”*
Terrorizing his crew into obedience was just one aspect of Teach’s considerable repertoire.
More than any other pirate before or since, Teach understood the symbiotic relationship of
terrorism and piracy. While some pirate captains gave quarter to their captured prizes and were
often deposed as weaklings by their own crews in response,* Blackbéard was a terrorist par
excellence. When boarding a prize in battle he wove long-burning fuses into his enormous beard,
wreathing his face in green sulphgn'c smoke and giving him a truly satanic appeﬁmce. Like the
Vikings before him and the al-Qaeda long afterwards, Blackbeard recognized the value inherent in

a reputation for unparalleled barbarism and ferocity.”

“Rankin, Golden Age, p. 111.

“One such pirate, Edward England, earned such a reputation for leniency that his crew
deposed and marooned him, leaving him to die a penniless beggar in Madagascar.

“Botting, Pirates, 125.
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'Captains often furthered this image by mimicking the navy’s practice of reading the Articles

Yet while some pirate vessels resembled dictatorships, others had the markings of a crude
democracy. Pirate captains were often elected, and interchangeable. The level of organization on
a pirate vessel could be startling. Totally removed from the laws of society they made their.own,
and lived by them scrupulously. These so-called “pirate articles” were often as specific and
meticulous as acts of Parliament. An excerpt from those of Captain John Phillips in 1723
provides an example of the articles’ scope and breadth:

1. Every man shall obey civil Command; the Captain shall have one full Share and a half
In all prizes; the Master, Carpenter, Boatswain, and Gunner shall have one Share and a
quarter. - ' .

2. If any-Man shall offer to run away, or keep any Secret from the Company, he shall be
maroon=d with one Bottle of Powder, one Bottle of Water, one Small Arm, and Shot.

4. If at any Time we shall meet another Marrooner (that is Pyrate) that Man shall sign his
Articles without the Consent of our Company, shall suffer such Pumshment as the.

Captain and Company shall think fit.
8. If any man shall lose limb or joint in time of an Engagement shall have 400 pieces of

eight; if a Irmb 800.
9. If at any time you meet with a prudent Woman, that Man that offers to meddle Wlth
her, without her Consent, shall suffer present Death.46
The most remarkable aspect of these laws 1s the ironic emphasis on propriety and charity
found within. Nos. 2 and 4 indicate the importance of personal trust ‘among the crew, while nos.
1 and 8 are singular both in the generosity awarded to an injured comrade and the relatively small
difference between the captain’s share and that of his men. No. 9 is the most extraordinary of all,
suggesting a modicum of gentility quite at variance with the popular imége\of piracy. These

articles indicate that the pirates did not exist in the state of Hobbesian anarchy so often attributed

to them, but were instead frequently as organized and disciplined a crew as any in the navy.

46 Quoted in Rankin, Golden Age, 31.
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of War aloud each Sunday after prayers. While fhe crew stood at attention, the pirate captain
recited each article and punishment with due solcmr‘xity.47

The pirate articles are of particular relevance when consideﬁng the nature of piracy and its
relation to organized terrorism, for they provide an early example of an organization with its own
directors, codes of conduct and punishments, functioning fqr the sole purpose of disrupting trade
and wreaking havoc. This further removes the pirate from legal definition as “sea robber” and
closer to ‘h_ostis humani generis. While some might argue that the pirate acts are synonymous |
with, say, rules of membership in an inner-city gang, I believe instéad that they indicate the legal
sepafation and distinctiveness of a pirate crew, fostered by actual separation from any nation or
rule of law. Thus the pirate ship becomes a quasi-state unto itself, a leéaﬂ anomaly whicil
customary international law recognizes in granting universal jurisdiction on its capture.

The most interesting element of piracy in the Golden Age, and the most crucial in
establishing a nexus between piracy and terrorism, is the motivation of the pirate himself. As
have already suggested, it was frequently as much political as pecuniary. Pirates often saw
themselves as rebels against the established order, meting out ferocious revenge on a society
which they believed had wronged them from birth. Much of their rage was justified. The piraté
captains of the laie seventeenth century, unlike their gentlemanly forbears, came aimost
exclusively from the lowest castes of society. They had been pressed into naval service at a young

age, spending most of their lives as ordinary seamen. At that time there was hardly any movement

“"Botting, Pirates, 53.
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in the ranks, and a cabin boy of twelve could—and most often did—die a seaman at fifty.* The rank
of officer was purchased rather than earned, or inherited by virtue of aristocratic title. Thus the
ordinary seaman with twenty years’ experience often felt—quite rightly—that he knew more about
seamanship than his captain. When abruptly released from service and left destitute ashore, it was
hardly surprising that many such men found piracy a méans not only of gaining personal wealth
but taking it as their pound of flesh from aristocratic society. This resulted in a paradox: the
pirate’s personal war against society was only won when his fortune gained him entrance to that
society he so much despised. And the game was worth the risks, as»pirate. captain Bartholomew
Roberts aptly stated:

In an honest service there is thin Commons, low Wages and hard Labour;. in this [piracy]
there is Plenty and Satiety, Pleasure and Ease, Liberty and Power. And who would not
balance Creditor on this Side when all the Hazard that is run for, at worst, is only a forelock

~ or two at choaking.”

The idea of piracy as personal war against civilization is recurrent throughout the literature of
the time. Daniel Defoe tells of one pirate who “reduced himself afresh to the savage state of
nature by declaring war against all mankind...”*°, while another contemporary account describes
the pirate career of ﬁdwa;rd Low, who after assailing his captain fled with a small party of

confreres and “took a small Vessel....[hoisted] a Black Flag, and declare[d] War against all the

World.”* Captain Charles Bellamy employed almost exactly the same language as he lambasted a

“David Hebb, Piracy and the English Government, 1616-1642 (Aldershot: Scholar Press,
1994), 10.

“Quoted in Rankin, Golden Age, 23.
fbid., 22.
Sbid., 147.
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recalcitrant merchant captain:

Damn ye, you are a sneaking puppy, and so are all those who submit to be governed by
laws which rich men have made for their own security, for the cowardly whelps have not
the courage otherwise to defend what they get by their own knavery.....You are a devilish

‘conscious rascal, damn ye! I am a free prince and have as much authority to make war on
the whole world as he who has a hundred sail of ships and an army of a hundred thousand
me in the field [italics mine}.”

Vengeance surfaces most tellingly in the names pirate captains chose for their ships. The most

common word by far was “revenge,” as in Revenge, Queen Anne’s Revenge, New York’s Revenge
-and, strangest of all, Captain Richard Worley’s New York Revenge’s Revenge. Along a similar
vein were such titles as Defiance, Bravo, Vengeance, Scowerer and Sudden Death. The pirates
had a healthy sense of irony as well, and the idea of a silly name striking terror in the hearts of
merchant captains seemed a rich joke. Thus several notorious pirates sailed on ships bearing the
names Childhood, Amity, Blessings, Most Holy Trinity, Happy Delivery and Peace. The best joke

- of all was the work of the aforementioned Edward Low, who embarked on an extensive and
successful pirating career in a ship called the Merry Christmas.”

The concept of piracy as a war against the world reflected a profound shift in governmental -

attitudes towards the practice. The goiden age of piracy began in earnest just as two wars ended;
the conflict between England and France known as “King William’s War,” concluded in 1697 by

the Treaty of Ryswick, and yet another war between England and Spain ending with English

victory in 1692.>* With the empire in a state of uneasy peace, England-as it had before—abruptly

" 2Quoted in Ibid., 25.
*1bid., 28.

>*Senior, Heyday, 15.
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revoked the licenses of its -privateeré. Frustrated and cheated, thé privateefs turned on their
erstwhile government sponsors and dirécted their activities against all trade, English or otherwise,
between Europe and her dominiqns. Thus came a remarkable inverse: piracy, which had for
cenﬁm'e's been a weapon used by governments against each other, sud_de;lly became a weapon
against themseives.

Corollaries bet\;ve.en the Golden Age pirates’ “war against the world” and modern ierrorism
are striking. Here, for perhaps the first time in history, oﬁe finds a group of men who band
themselves together in extra-territorial concla\}es, remove themselves from the protection and
jurisdiction of the nation-state, and declare a personal war against civilization itself. As
Elizabethan piracy bears many similarities to state-sponsored terrorism, so too must this later
form of rebellion bé seen as a precursor to Jihad. One might argue that the comparison fails on the
-grounds of motivation; while the pirates sought nothing more politi'cally thgn to strike Back at
their states, most terrorists seek by their acts to effect a political transformation. Yét once again
the means outweigh the motivations. Both parties have effectively declared war against the state,
a form of state vs. ﬂon-stafe conflict which is virtually unique. Moreover, both use the same
tools—homicide, terror, wanton destruction, aﬁd disruption Qf trade—to achieve the common aim
of gaining notice to fhérﬁ_selves. This parallel cannot be stressed enough, for it represents the most
significant nexus between terrorism and piracy yét mentioned, and in itself forms the basis for a‘
new undérstanding of terrorism bésed on piratig:al antecedents. The idea of attractiné attention to
one’s sélf and one’s cause is the modus vivendi of all terrorism, whether government-sponsored,
organized, or anarchical. Terrorism is a means of projecting individual, extra-gover'nmeﬁtal aims

onto the world’s consciousness through the commission of acts so horrific as to captivate the
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world’s attention. Thus the pivotal issue is not whether the terrorists seek by their act to achieve a
change on governmental policy, a revolution, or éven (as with the 19" century anarchists) a
collapse of all governments—it is only whether they employ terror to achieve this notice.

This understanding of terrorism—and its relation to piracy—has two prerequisites. First, the
terrorists’ activities must be in some way politically motivated; it is not enough merely to commit
tenoﬁém to briﬁg notiée to one’s self. Were that the case, there could be no diétinction between
ordinary homicide committed for personal fame (as in the case of John Hinckley’s attempted
assassination of President Reagan), and acts of terror. While this political element is essential, it
may also be broadly defined. It is not necessary, for example, that the terrorist seek some spéciﬁé
pov]itica] goal, such as the release of prisoners or the cfeation or the removal of American forces
from the Middle East; rather, it need only be an act committed with the intention of gaining the
notice of the world governments, even if it is only to arouse their ire.

Second, this idea of terrorisﬁ presupposes an organization of some sort, not merely an
individual. While I have mentioned assassination as an act of terrorism, the current understanding
of ‘organized’ teﬁoﬁsm is distinct from the actions of individual terrorists in that it has two
components: the act itself, and the conspiracy to commit the act. As a conspi_racy requires the
collaBoration of more than one person, we must conclude thgt the crime of organized terrorism
requires (not surprisingly) some form of organization, whether it be a small band of disgruntled
misfits or, as is more often the case, a vast and intricate multinational entity.

With these two caveats in mind, let us consider the parallels between seventeenth century
piracy and modern organized terrorism. They can briefly be listed as follows: 1) Both are

organizations composed of volunteers, which; 2) have a common goal of gaining the notice of the
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nation states by; 3) commitﬁng acts of terror, which may include destruction and seizure of state
or private property, frustration of commerce, a:nd.'homicide; 4) Both exist outside the territprial
and jurisdictional boundaﬁeé of any state, and thus may not be pfoperly said to be resident in any
| state; 5) Both use this extra-nationality as a means of pursuing their activities against states and,
consequéntly; 5) l;oth rhay be considered not as the enemy of one particular state (even if that is
the only state directly affected) but of all states; 6) Both are fully cognizant not only of .existing'
outside jurisdiction, but outside of society itself, and use this also as a weapon against the states.
While the similarities between .the pirates’ and the terrorists’ wars against the world are
remarkable, there remain two potential problems with their synonymi;[y. _"Ihe first is that the ided
of a modern terrorist as an enemy of éll states does not have any basis in international law (as
there is no international law providing a definition), but comes instead from popular
understanding. It forms the underlying logic behind President Bush’s statement to all nations that
“You’re either with us, or with the terrorists,” and his repeated assertion that the Afghan war was
not against the Afghan state but the terrorists within it. It also underpins the recent attempt to
make terrorism a crime of international jurisdictibn under the ICC. However, though it is difficult
to conceive of a definition of terrorism which does not include thé recogniﬁon that it is a crime
against all humanity, for the moment the rule of nullum poenum sine legis applies. Thefefore it
‘ will be the task of later chapters to prove the certainty of this.conclusion on the basis legal
inference; this chapter intends only to lay the foundation through historical linkages.
In addition, one cannot ignore the fact that while many pirates invested their activities with a
political symbolism, others saw it (like Bartholomew Roberts did) as a monetary investment with

high risks and high returns. Even among those pirate captains who saw themselves as warriors
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against the state there were many serving in their crews who had less lofty and more mercenary
ambitions. But while the pecuniary aspect to piracy cannot be ignored, it must also not be
aggrandized. The fact that even the most politically-motivated pirates sought to enrich themselves
does not denigrate the political significance of their enterprise, nor does it pose an insunnountable
barrier between piracy and terrorism. We have already seen that monetary considerations were
secondary to political ones throughout piracy’s long relzitionship with its government sponsofs. In
its Golden Age manifestation, the most remarkable aspect of piracy was, similarly, the
transformation of its relationship with the state: a metamorphosis from adjunct to enemy. While
the pirates might not have sought to ﬁansfom their governments, the idea of piracy as personal
war reflects a profouhd shift in the nature and understanding of the act itself, both by pirates and
by states. Piracy divested itself of its quasi-military privateer linkages and came to be regarded in
its earliest and ultimate form: a crime against the human race entire. Nowhere is this reflected
more tellingly than in thé creation, in the eighteenth and nineteenth centuries, of a new body of
national and international anti-piracy law.

V: Enemies of the Human Race: The Evolution of Piracy Law, 1700-1 858.

-By‘ the turn of the seventeenth-eighteenth centuries, widespread piracy in the Caribbean and
elsewhere had virtually halted legitimate trade™ in those areas. England, which by revoking its
privateering licenses had inadvertently begun the scourge, nbw resolved to stamp out piracy
altogether.vSuddenly one finds a flurry of piracy trials, ranging from the swift and unremarkable

convictions of Channel pirates to the sensational public spectacles given for Captains William

33 Arthur Newton, The European Nations and the West Indies, 1493-1688 (London: A &
C Black, 1933), 22. ‘ -
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Kidd and Stede Bonnet. As attitudes towards the pirates became increasingly hostile, jurists began
to rediscover the elegant simplicity of hostis humani generis.

In his address to an Old Bailey jury in 1696, Justice Sir Charles Hedges announced what
would, ultimately, become a working definition for all piracy trials:

Now piracy is only a term for sea-robbery, piracy being committed within the jurisdiction of

the Admiralty. If any man shall be assaulted within that jurisdiction, and his ship or goods

violently taken away without legal authority, this is robbery and piracy. If the mariners of any
ship shall violently dispossess the master, and afterwards carry away the ship itself of any of
the good, or tackle, apparel or furniture, in any place where the Lord Admiral hath, or
pretends to hath jurisdiction, this is also robbery and piracy.*

While commendable in its clarity, Hedges’ definition of piracy as ‘“‘sea robbery” fails to
address a host of problems, among them the difference between piracy and privateering, the
extent of the Lord Admiral’s jurisdiction, and what exactly is meant by the “violent dispossession”
of a ship’s master by its crew. For the answers to these questions we must turn to a later and
more notorious trial, that of Captain William Kidd.

The problems raised in Kidd’s trial began in 1700 with the passage of the Piracy Act, which
replaced jury trials for high seas piracy with Crown-appointed commissions applying the rules of
admiralty and civil law.” The Act was remarkably similar to that promulgated by James I half a
century before, and Edward III three hundred years before that. Why, one might ask, did the latter
succeed where the former had failed? The difference lay in the popular perception of piracy in the

English mind. Though sympathetic juries might still be inclined to look the other way, the vastly-

increased bureaucracy resulting from the Restoration created a body of civil servants whose

*Gottschalk, Jolly Roger, 31.

57P. Bradley Nutting, “The Madagascar Connection: Parhament and Piracy, 1690-1701,”
American Journal of Legal History, 22, pg. 209.
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allegiancg was owed neither to local burghers nor to the King in persona, but té government.*®
Under the aegis of the Admiralty, the Crown commissioners prosecuted pirates with the same
fervor that the Navy hunted them.

The trial of William Kidd provided a bizarre example of both aspects of this new policy. In a
fantastic twist of irony, Kidd was among those captains whom the Crown had recruited to chaser
down and capture the pirates. The story of his transformation from pirate hunter to pirate is both
fascinating and contentious, but nevertheless irrelevant to our purposes. Suffice it to say that

when brought before the Old‘Bailey on‘May 8, 1701, he was charged with six separate offenses
| including piracy against four merchant ships of foreign nationality, piracy in regard to an
Armenian vessel sailing under British protection, fhe Quedagh Merchant, and the murder of
crewmate William Moore, a gunner.”

The story of how Kidd ended up before the Old Bailey is an interesting c;)mmentary on the
fluctuating state of Engiish law. Kidd had actually been arrested in Boston on the 6" of july 1695,
but was held at Newgate prison in England for over a year, awaiting trial. During this interval
came the passage of the Piracy Act, which should have placed Kidd before a Crown commission.
~In accordance with the A;:t, he was initially sent for exal}lination to the Board of Admiralty. The
Admiralty then asserted a legitimate claim that? as a traitorous captain holding a Royal warrant, he
lshould properly be sent before an Admiralty courts-martial. Instead Kidd was returned to
Newgate prison, awaiting the next session of Parliament for a decision on venué. Parliamentbduly

convened and ordered that papers concemihg Kidd be delivered to them to facilitate their inquiry.

*Ibid., 209.

*Graham Brooks, ed. The Trial of Captain Kidd (London: William Hodge, 1930), 30-47.
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At this point the gap between old and new éttitudes towards piracy became painfully evident. For
Kidd’s papers revealed that much of his allegedly piratical activities had been done with the full
knowledge and consent of no less than four English peers—the erstwhile sponsors of his voyage. A
 split occurred between the two Houses, as Commons pressed for a full ex_aminatién of the
culpatory evidence against thé péers (which might have exonerated Kidd), while the lords fought
tooth and nail for their brethren. In the end a compromise was reached, pinning the blame entirely
~ on poor William Kidd and sending him to an ordinary jury trial, where his gﬁsly notoriety virtually
‘assured him a conviction.®
An even mor'e thorny problem surfaced during the trials themselves, as the Justices groped -
for a definition of piracy which would encompass Kidd’s actions. William Kidd argued two
defenses: first, that he had been coerced against his will into piracy by mutinous members of his
crew, secona, that he held a commission from the Admiralty which entitied him to plunder vessels
of French origin.®’ Both defenses had considerable evidenﬁary support and it became clear that, if
either were accepted, Hedges’ earlier definition of piracy as sea-robbery (and his further
comments on mutiny and coercion) would be inadequate to meet the case. In their charges to the
jury, the justices emphasized that piracy meant considerably more than “only a term for sea-
robbery’
I need not teli you the heinousness of this offence wherevﬁth they [Kidd and his confreres]
are charged, and what ill consequence it is to all trading nations. Pirates are called hostes
humani generis; the enemies of all mankind; but they are especially so to those that depend

on trade. These things that the prisoners stand charged with are the most mischievous and
prejudicial to trade that can happen. But, as it is not my business to aggravate the offence, so

Ibid., 39-40.
$'Ibid., defenses drawn from 1%, 3" and 4" trials.
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it is yours to consider whether they, or any of them, are guilty or not.®
A .ﬁn.ldamer.xtal shift was occurring in the law, from the laissez-faire attitudes of Elizabethan
privateering to a new, more stringent concept of pirates as enemies of the human race. It was
Kidd’s misfortune to fall exactly at the moment when this shift was taking place. By the time
Major Stede Bonnet was _tried for piracy in 1718, the attitudes of the coune—and, by extension,
the CroWn-—had hardened. Bonnet’s trial was markedly different from Kidd’s; there was no moral
ambiguity in his acts‘o'r his intentions for the courts to ponder over. Bonnet was a pirate, pure and
simple.® In addressing the jury the court of Vice-Admiralty in Charlestown, South Carolina, the
justices employ almost the same language in deﬁning his actions as in the trial ef Kidd, seventeen |
years earlier:
As to the heinousness or wickedness of the offense, it needs no aggravation, it being
evident to the reason of all men. Therefore a pirate is called hostis humani generis, with
whom neither faith nor oath is to be kept. And in our law they are termed “brutes” and
“beasts of prey” and that it is lawful for any one that takes them, if they cannot with safety
to themselves bring them under some government to be tried, to put them to death.%
The twenty year lapse between Hedges’ definition and that of the South Carolina Vice-
Admiralty also indicates an evolution in pi.racy jurisdiction from government prerogative to
universal jurisdiction. Hedges eonﬁnes the Crown’s purview to “any place the Lord Admiral hath,

. or pretends to hath jurisdiction,” a fuzzy concept which seems to indicate merely that the Lord

Admiral may assert jurisdiction freely at his own discretion. Nevertheless, by vesting jurisdiction

2Quoted in Ibid., 154.

“Dubner, Law, 38.

%Trial of Major Stede Bonnet and thirty-thrée others at the Court of Vice Admiralty,
Charlestown, South Carolina, for Piracy, 5 George I. A.D. 1718, pp.1234-1237, at 1236.
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with the Lord Admiral, Hedges indicates that this is the only place it may exist. During the trial of E
William Kidd, the Lord Admiral’s personal prerogative was transferred to the Admiralty as a
whole, and confined to acts of piracy “against the King of England or other nations in amity with
the King of England,” suggesting that jurisdiction only existed if English commerce itself was
directly or indirectly affected. Yf:t, by the tria'l‘.of Bonnet in 1718, even this limitation was
removed. A pifate might now be captured and executed by “any one that takes them,” with the
scant provision that the captors must first attempt to bring them to “some government” to be
tried. As it had been in the Roman Republic, piracy was now a crime of universal jurisdiction.
The passage of an even more draconian Piracy Act in 1720, stating that all persons who
“shall trade, by truck, barter, or exchange, with any pirate....if found guilty will be esteemed
pirates,” spelled the end of the pirates’ Golden Age.*® Within a few short years the sea lanes were
reopened for unimpeded trade and the greatest pirates of the age were either dead, hiding, or
respectaBlef. The;e was nothing mysten'ous.about this sudden céllapse; as | remarked earlier,
piracy flourishes best in neglect, and fades rapidly when attention is turned upon it. The -
combination of a ruthless naval pogrom, new and potent Piracy Acts, and the changing attitudes
of the British justices combined to tip the balance of piracy’s risks and rewards, making it an
unc'omfortab]e and unprofitable profession. Nevertheless, piracy did not disappear. Spanish
privateers continued to harass the Americas, while the Barbary corsairs profited from the sudden

lack of competition and entrenched themselves as a permanent menace to Mediterranean trade.*

%Quoted in Nutting, 209.

SPpeter Earle, Corsairs of Malta and Barbary (Annapolis: U.S. Naval Institution, 1970),
89. i
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In fact, the greatest consequence of English law was to remove piracy’s domain from the center
of impérial affairs to its periphery. The pirateé of the t?ighteenth and‘nineteenth centuries were no
lohger the flotsam of Europe’s mercantile labor force, but tightly-woven bands of Eaétern
corsairs; succeeding generations of piratical clans sharing familial, tribal, ethnic, religious, or
political identities.”” Their continued survival was assured by the Great Powers themselves, as
Britain and France actively encouraged the corsairs to diérupt the other’s trade.

This sort of government sponsorship seems, at first glance, like old Elizabethan policy writ
large, but there was a crucial diﬂ'érence. The combined influences of English law, burgeoning
empires, and the Enlighteﬁment effected a profound shift in the western conception of piracy. It
became, in effect, an act of savagery. When committed by an Englishman, Frenchman, or anyone
belonging to the fraternity of states which comprised ‘civilization’ in the eighteenth century,
piracy was treason—or sheer madness--tantamount to declaring one’s self at war with the nation
state.%® But if committed by ‘savagesf (defined as anyone existing outside ‘civilization’) it was n'g';t
only permissible, but bolitically useful. In the same way as England and France employed First
Nation tribes as proxies in North America, so too did each fund and outfit their “own” cérsairs‘ to
bedevil each others’ trade. By terming piracy an act of barbarity, the law was thus able to meld
the competing doctrines of political utility and hostis humani generis. A pirate, in this lateét
incarnation, was a ruthless savage whose existence was not only in conflict with the nation’s laws,

but with civilization itself.* This led to a paradoxical situation, for the more the imperial powers

Ibid., 90.
%A concept which owes much to the golden age pirates’ “war against the world.”

$Peterson, 50.
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employed pirates agail;st each other, the more their laws responded by driving the deﬁnition of
piracy further towards hostis humani generis, until it finally achieved its modern definition as a
crime so heinous and barbaric that all who committed it were not only criminals, but enemies of
humanity.

The 18" century’s bizarre double standard for piracy came back upon itself early in the 19"’_,
when the European governments realized they had created a beast they could no longer contrél.
The corsairs continued their attacks on trade long after peace was concluded, a source of
prolonged embarrassment and a serious economic threat to the Great Powers. It was a pattern
repeafed throughout the history of government-sponsored piracy, from the Hanseatic League to
the Enliéhtenrﬁent. Now, however, the perceived ‘barbarity’ of the pirates gave westerﬁ nations
an added impetus for declaring it an act of hostis humani generis once and for all.”’ As early as
1775, Edward Rutledge of South Carolina, speaking to his colleagues at the Continental
Congress, expressed the hope that it would not authorize privateering, lest it “ruin the character
and corrupt the morals of all seamen,” making them “selfish, piratical, fnercenary—bent wholly on
plunder.””! He waé ignored, but the precedent was set. In the period of conflict between 1790 and

1820 there were numerous treaties between states pledging not to employ or encourage privateers
unless actually at war. The fledgling United States Navy scored its first major victory in an
engagement against the Barbary pirates in 1804, signaling a new perception of pirates as an
international menace and providing an early example of ﬁe United States as “world policeman.”

But the most significant development did not occur until the1858, when the Declaration of

Ibid., 54.

"bid., 54.

46




Paris—signed by nearly all the imperial powers--abolished all forms of piracy, privateering and
government sponsorship.” ?roposals for such a measure had been circulating as long ago as
1820, and even when it finally emerged the motive was as much to legitimate their navies as to
end the scourge of piracy. Nevertheless, as one historian argues, the link between piracy and
government was permanently severed. Pirates would thenceforth be hostis humani generis,
subject to capture and trial whérever they were found.
This chain of events leading to our modern understanding of piracy bears chilling similarity to

the rise of organized terrorism in the Middle Ea:;:t. Just as England and France created the
renewed menace of piracy through their sponsorship of the corsairs, so too is the Ur‘lited States
credited for manufécturing its own enemy by training, funding and outfitting terrorist groups in
the Middle East during the Cold War. Indeed, criticism that the United States is responsible for
the very threat it now seeks to eliminate has been a formidable stumbling Block against the
creation of any new international law on terrorism. But the lesson to be drawn here 1s not merely

oné of history repeating itself, nor even a reaffirmation of the close historical linkages between the
| problems of piracy ahd terrorism. Here, the history of piracy law not only provides a precedent to
our current dilemma, but also the solution. The 1858 Declaration of Paris is, on one level, a |
recognition of shared guilt and a promise that the behavior of stateé which produced the problem
will not be repeated. On another level, it represents the first recognition of piracy as a crime.in and
of itself, separate from state sponsorship. The central premise of hostis humani generis is that a
pirate is not an enemy of the state, but of humankind itself. Hé exists like a malevolent satellite to -

the law of nations, waging war upon them not only through his acts, but through his identity.

7Ibid., 54.
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Until 1858, internatiohal law recognized only two legal entities; persons and states. Persons were
subject to the laws of their own governments; states were subject to the laws made between

themselves. The Declaration of Paris and subsequent legis}ation created a third entity: persons

who lacked both the individual liberties and protections of law for citizens, and the legitimacy and
sovereignty of states. The creation of this third legal entity--pirates--was a recognition by the
states, 1) that piracy as a political tool was beyohd the pale of ]egitimate_ state behavior, and 2)
that pirates themselves forfeited the right to the protections of citizenship. In order to create a just
and lasting body of law on organized terrorism, states must apply a similar understanding of their

~ own behaviour and of the crime itself.
Conclusion_.

I have sought in this chapter to highlight the numerous linkages between the history qf piracy
law and modern organized terrorism. The purpose of doing so is twofold; first; to demonstrate
that piracy and terrorism are not separate concepts, but rather share a preponderance of

“similarities so extensive as to render them interchangeable; second, to suggest that, as they are
similar in fact, so might they be similar in law, and that the historical legal approaches to piracyv
forrh the best foundation for a new international law on organized terrorism. To briefly recap, the
arguments for a historical link between piracy and terrorism are as follows:

1) Since its earliest manifestation, the direéted use of terror has beeh an integral part of piracy.
One finds it ‘throughout the history of piracy, from the Vikings to Sir Francis Drake and Edward
Teach. Each understood the political as well as personal beheﬁts of tei‘ror; terror inspired fear in
the breast of the victim before the ﬁrst shot was fired, an invaluable reputation which facilitated .

many bloodless captures. Each also understood that piracy, unlike its tame cdunterpart, |
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privateering, did not obey gentlemen’s rules. Ferocity and Barbarism were essential components to
the trade.. Thus, piracy represents the first use of terror as a means of cpercion by a non-state
actor against the flag and trade of the nation-state itself.

2) The history of piracy as a political tool of governments negates its popﬁlar image as mere -
“sea-;obbery,” a definition which bears little similarity to terrorism. Piracy must properly be
understood as being as much a political as a commercial enterprise. From the time of Attic Greece
until the Declaration of 1858, governments employed‘ pirates as privateers to hinder an enemy’s
trade, distract its navy, frustrate its relations with its empire, deplete its coffers, and—in some
cases—drive it towards open warfare. The extra-legal, ‘priyatized’ quality of government-
sponsored piracy proyided a means of wéunding a hostile state while continuing to maintain
diplomatic relations. As such, it bears remarkable similarity in both execution and purpose to
moderﬁ government-sponsored terrorism. In both instances, the pirate/terrorist acts as a private
individual (or organization) acting beyond the nominal purview of the sponsor state, yet whose
actions are directed towards a coercive political aim of that state.

3) When employed not as an agent of governments but as a weapon against them, as in the
so-called “Golden Age,” the motivations of piracy has strong résonances in the modern context of
'terrorism. The pirates’ “war against the world” provides the earliest historical example of non-
state vs. state conflict, the same sort of “war” wlﬁch the al-Qaeda wages today. This form of -
conflict must be distinguished from revolutions and civil wars, which also might be termed state -
Vs. non-stéte, in that here the aggressors detach themselves both politiéally and (more |
importantly)‘ physically from the nation-state-leading the revolt from without rathér than within.

The argument that terrorists are a form of revolutionaries falls apart on these grounds, for
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revolutions are 'deﬁned“as uprisings w1thm a state to change its government. The terrorist
organization, by becoming “international” and therefore extra-legal in charécter, divorces itself |
from such terminology. Likewise, the methods of the contemporary t¢rr0rist have much in
common with their piratical forbears; the terrorist, 1ike the birate, appears suddenly, attacks his
target, and disappears. The amorphous, extraterritorial composition of modern terrorist
organizations provides much the same function as the Atlantic did for their predecessors; the al-
Qaeda and their kin move covertly »through the world like ships across a vast ocean, surfacing
without warning, wreaking havoc, and retreating into an obscuring mist of anonymity. |

4) Once we have established that the means and motivations of piracy and terrorism are
analogous, there remains only to dembnstrate that ;cheir legal definitions should be so as well. The
case is already a strong one; pirates and terrorists have been shown to share the same means, the
same motivations, and the same extratgnitorial identity. It is a small but crucial step to make the
final link: that terrorists share too the legal definition of pirates as hostis humani generis, enemies
of all humankind. As with the Declaration of 1858, this would involve recognizing; first, that
tenoﬁsm, like piracy, is not a legitimate political tool; second, that therefore states may not use it -
as a means Qf political coercion; third, that all instances of terrorism-—as defined by international
covenant-;are equally illegal, whether state-sponsbred or nbt; fourth, that terrorism, like piracy, is
therefore an international crime sui generis, not to be confused with the recognized right of
peoples to change their forms of ' government; fifth, that this crime is by nature international‘in
scope, and consequently falls under the jurisdiction of the International Criminal Court; sixth~and
ﬁnally--ihat terrorists, as hostis humani generis, are ]ikewise subject to universal jurisdiction,

‘The reason I have termed this logical step a small one is that—for all thé reasons | have set out
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above--terrorists already seem to fit easily within the definition as enemies of humanity. But
historical similarities, however persuasive, do not alone provide the basis for deﬁning terrorists
as hostis humani generis under international law. For that argument to be made, we must also
consider the curreﬁt state of international law on piracy. The following chapter will make the
case for placing. terrorist law within the existing framework of piracy law by examining the
national and international standards on piracy culminating in the 1958 Geneva Convention on the

High Seas.
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Chapter 2: Modern Piracy Law, Problems and Synthesis

‘Summary: )

The law of piracy has evolved from its traditional definition as “sea robbery” to a far
more complex legal concept encompassing the various elements of seizure, destruction,
wanton violence, and homicide. It is likewise no longer restricted to the “high seas” but
may occur anywhere outside the jurisdiction of states, even (by some definitions) on
inland state territory. Despite this evolution the most recent drafts of piracy law, the 1958
Geneva Convention on the High Seas and the 1982 United Nations Convention on the
Law of the Sea, are retrogressive in their terminology of piracy as a “private” rather than
“political” act. This reflects an ongoing debate among scholars between those who
advocate a broader definition which would include politically-motivated piracy and
traditionalists who fear that such a definition would intrude upon legitimate naval warfare
between states. Yet despite the limitations of the current law the continuing revision of
scholarly perceptions of piracy, contemporary arguments for including maritime hijacking
within its jurisdiction, and the comparatively advanced state of municipal law all argue
- for an equation of piracy and terrorism. '

Introduction:

Despite its status as a crime of universal jurisdiction in cu'stomary international
law, piracy is still regarded as a quaint, if arcane, legal anachronism. Its romanticization
in the media has engendéred two false presun'lptions‘: first, that piracy is not as serious a
crime as its brethren; second, that piracy no longer exists. As Philip Buhler writes:

The mention of maritime piracy usually elicits gentle chuckles and guffaws, and
off-Broadway imitations of Blackbeard, Errol Flynn and the Hollywood romance of the
Spanish Main. It shouldn’t. Most people who hear stories of pirate attacks dismiss them
as relics of our distant past, a mere modern fantasy. They shouldn’t. Maritime piracy

incidents have increased in geometric proportions over the past decade and pose a very
significant threat to the safety and success of modern commerce.”

'Philip Buhler, “New Struggle with an Old Menace: Towards a Revised
Definition of Maritime Piracy,” 8 Currents Int’l Trade L.J. 61 (1999), 62.

Ibid., 61.
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The problem of piracy is very real. It occurs worldwide, mainly in areas of heavy rﬁaritime

commerce. In Southeast Asia, specifically the South China Sea, the Malacca Straits, and the

" coasts of Thailand, Malaysia, Indonesia and the Phillippines, attacks on merchant ships ami
tankers are becoming increasingly frequent. In 1997 there were 229 incidents of piracy
throughout the world; 118 occurred in those areas.’ Like the Barbary pirates, clans have arisen
whicﬁ pass the pirate trade down from one generation to the next, like an gpprenticeship. Pirate .
attacks are also frequent in certain parts of Latin America, most often the coasts of Brazil,
Colombia and Ecuador.* The popular perception of modern piracy as attacks on private yachts
accounts for a relatively small percentage of actual incidents. More often, the attack ismade ona
large merchant vessel; some tankers are favorcd because their low freeboards facilitate easy
boarding via rope ladder.’

Still, piracy is not what it once was. The 'cre_:ation of modern navies ended the era of the
pi}ates, and the sheer size and speed of modern merchant vessels preclude its re-emergence. The
days when piracy formed a significant threat to the trade betw&n nations are long over. But even
as one form of piracy declines, another is on the rise. The commercial enterprise of piracy has
been largely replaced by a new, more sinister creation: pire}cy as a weapon of terrorism. The.
seizure of a Portuguese cruise vessel, thé Santa Maria, by politicél insurgents in 1961 provoked a

flurry of advocates for extending the definition of piracy to include acts of terror on the high

3Ibid., 62.
‘Ibid., 63.

>Justin Mellor, “Missing the Boat: The Legal and Practical Problems of the Prevention of
Maritime Terrorism,” 18 Am. U. Int’l L. Rev. 341, 343.
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seas.® Instead jurists adopted a “wait and see’ policy, holding back to determine whether such
incidents would be repeated.” Time seemed to prove the sagacity of this decision, for it was not
until the Achille Lauro affair in 1985 that another similar incident oécurred. But the lapse of time
was so great that legal prudence again held sway, and the issue of maritime terrorism and piracy

'was again deferred.® Despite several incidents in the last two decades, culminating with the
attack on the U.S.S. Cole in 1999, piracy remains limited in scof)e to crimes committed “on lthe
high seas,” “for private gains.”

Recently, however, this traditional notion of piracy has come under fire. 'Scholérs such as
Buhler, Alfred Rubin, Samuel Menefee, Justin Mellor and Barry Hart Dul;ner, along with many
others, have argued for a re-evaluation of the international crime of piraéy to include acts of -
maritime terrorism. Their efforts produced, in 1999, a Joint International Working Group on
Uniformify of the Law of Piracy, dedicated to settling the issue of definition once and for all.
Hence while the crime of piracy (as currently defined) becomes increasingly obsolete, the debate
concerning maritime terrorism is among the most contentious in the international arena. The
strong trend towards melding piracy and terrorism has succeeded in shaking the foundations of

piracy law itself, questioning whether piracy requires an act committed on the high seas’, and

°P.W. Birnie, “Piracy Past Present and Future,” in Eric Ellen (ed.), Piracy at Sea.
(London International Maritime Bureau, 1989), 144.

Ibid., 144.
¥Ibid., 145.

?A nebulous term if there ever was one. It has been traditionally interpreted as “further
than 12 miles from any coast,” but various municipal laws have construed it as being anything
from territorial waters to mooring slips, even ports and--in some cases--the port cities

_themselves. '
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what is meant by ‘private gains.” The historical presumption conflates ‘private’ with m'onetary,
but one wonders why that is necessarily so. Some scholars argue that the distinction is meant to
exclude ‘political’ eﬁds, which would effectively negate maritime terrorism.’® Others, however,
point out that ‘private’ might be more reasonably interpreted as being distinct from government-
sponsored--a felicitous definition for including acts of terror."

The modus vivendi of these debates seems to be in fighting a réarguard action to save the
crime of piracy from slipping into obsolescence. The inclusion of maritime terrorism will,
according to its advocates, infuse piracy with a lifesaving dose of relevance.'? Laudable as that
aim may be, it ignores a far more tantalizing possibility. The same arguments which would--if -
adopted--make piracy an act of terrorism may be tﬁmed, by the same logic, to make terrorism an
act of piracy. In removing the requirements that acts of piracy be committed on the high seas for
private gain, the legal distinction between pirate and terrorist diminishes almost to nothing. All
that remains is‘the requirement that piracy be committed either on or in close proximity to the
sea: a vague limitation which includes not only the a_ttack on the Cole, but possibly even the
World Trade Center as well."® It would hardly be worth having two separate legalvcatcgories,

pifate and terrorist, if the only difference between them was the situs of their actions. Thus, the

'®Thomas A. Clinigan, “The Law of Piracy,” in Piracy at Sea; 174."
! ISee, generally, Buhler, “Old Menace.”

2Samuel Menefee, “Anti-Piracy Law in the Year of the Ocean: Problems and
Opportunity,” 5 ILSA J Int’l & Comp L 309, 318.

In Chapter 4, I will specifically make the case for September 11 as an act of piracy. By.
way of early introduction; it is worth noting here that the WTC was not only within close
proximity to water, but was also the seat of the New York Harbour Master and Port Authority.
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definition of piracy becomes, by inference, a definition for terrorism. The purpose of this chapter,
therefore, is to examine the creation of a modemi definition of piracy, and the recent debates
surrounding it, from the alternate perspect’ive of formulati‘ng a new law on organized terrorism. |
To fully understand the nature of the problem, we must ask the followihg questions: 1) what is
the current state of municipal law on piracy, and. how did it achieve this result?; 2) di(to the
current state of international law?; 3) what are the arguments fof amending these laws in the

“ wake of new geopolitical realities?; 4) are these laws amenable to change--that is, does their legal
history furnish the precedent for 'extending their definition as argued?; 5) how can this new
definition be applied to the creation of a like definition for terrorists and acts of terrorism in
international law?
I Piracy in Américan Law: The Municipal Trend Towards Equating Piracy and Terrorism.

It is beyond the scope of tﬁis thesis—-as well as its length--to examine the municipal laws of
each nation on piracy. Better, therefore, to concentrate on a single nation and examine how its
laws have evolved to their current state, and the relevant implications for international law.
Piracy, unlike movst crimes, has both a municipal and an interhational element. As a crime against
the state, and often committed within a state’s terﬁtorial waters, states frequently have first
jurisdiction over acts of piracy. Eut it is also an internationaj crime.,~ since pirates under universal
jurisdiction may not ;)nly be seized by the aggrieved state, but by any staté who effects their
capture.'* The problem of defining the crime of piracy is thus one of dual legal construction. It

was for this reason that the aforementioned Working Group of 1999 chose to formulate a model

“Barry Dubner, The Law of International Sea Piracy (London: Martinus Nijhoff, 1980),
42.
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municipal law of piracy (similar in effect to the Model Penal Codes produced in the United
States) rather than suggest a new definition for the International Criminal Céuft and its attendant
offices.

The selection of the United States as an example is not random, nor is it bésed solely on that
nation’s predominance. It is instead a recognition that America has been, is currently, and will
continue to be the leading actor in the pursuit of terrorists throughout the world. The ‘war on
terrorism’ is an American war, though it counts many allies in its fight. The question of how the
United States deﬁﬁes piracy within its own jurisdiction is also of particular relevance to our
discussion, as its piracy laws may furnish a blueprint for guiding its present sﬁuggle éga‘inst
organized terrorism.

15

While each of the coastal states had their own piracy acts dating from the colonial era, ” the

crime of piracy was first addressed at the Federal level in Article 1, Section 8 of the U.S.
Constitution. It grants Congress the power “to define and punish Pirates and Felonies committed
on t’he high Seas and Offenses against the Law of Nations.”'® One year later, on April 30", 1790,
Congress enacted its first piracy act. Although it did not specifically define the crime of piraéy, i_t
gave jurisdiction to the courts for murder and theft on the hi gh seas. Interestingly, the act

- extended beyond shii)s registered in the United States to acts of piracy committed on any ship of

These were, incidentally, by no means uniform. Piracy may have been a bane in South
Carolina, but it was a blessing in Rhode Island. Colonial Governors (including New York=s
notorious Governor Fletcher) frequently abetted the pirates and offered them safe harbor.
Moreover, the triangle trade of rum, molasses and slaves surviving well into the nineteenth
century often ran in close quarters with privateering; the same captains used the same ships for
both purposes, with the financial backing of the same merchants in Newport.

16Quoted from Buhler, AMenace,@ 63.
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any flag.!” Personal jurisdiction was remarkably broad, including “all persons, on board all ‘
vessels, which throw off their national' character by cruising piratically and committing piracy on
other vessels.”"® In effect, this gave the U.S. courts jurisdiction over practically.any act of piracy
in the world. In 1819, Congress passed a second act which gave the fledgling United States Navy
an even greater mandate. Known as the “act to protect the commerce of the Unit‘ed States and
punish the crime of piracy,” it authorized naval vessels to capture “any armed vessel or boat, or
any vessel or boat, the crew whereof shall be armed, andi which shall have attempted or

* committed piratical aggression, search, restraint, depredaﬁo‘n, or seizure upon any vessel of the
United States, or of the citizens thereof, or uponl any other vessel; and also to retake any vessel of
the United Stafes, or its citizens, which may have been unlawfully captured upon the high
seas.”"’

The Act of 1819 emerged at the time when the Navy had just completed its first successful
engagement against the Barbary pirates. The significance of this lies in the virtually limitless
jurisdiction given to the courts and to the Navy for acts of piracy. The United States could seize
pirates of any nationality, wherever they were found.zo Likewise, U.S. courts could bring any

pirate to trial, regardless-of his or his victims’ citizenship. Thus the law of piracy furnished an

early example of universal jurisdiction against a stateless, common enemy. One author has even

"bid., 64.
B1bid., 64.
Quoted in Ibid., 64.

2Jack Gottschalk and Brian Flanagan, Jolly Roger wz:th an Uzi (Annapolis: Naval
Institute Press, 2000), 42.
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gone so far as to suggest that the incidents iﬁ North Africa were “pérhaps the first modern assault
~ against the day’s version of intemational tefroristS'.”ZI He goes on to make an even more
femarkable claim: that this might be seen as a ‘_‘precuréor to the multilateral ‘peacekeeping’
efforts of the twentieth éentury, ora pioneeriflg effort at the extension of U.S. national
jurisdiction over ‘stateless’ international (_:riminals.”22

The problem facing the U.S. courts was not in deﬁning jurisdiction for piracy, but in
deﬁnirig piracy itself. As noted, the early acts did not specifically identify the crime they
proscribed: they ratﬁer left it to common knowledge (and the U.S. Navy) to determing what was
and was not piracy. Perhaps their reluctance had something to do with the perennial problem of ‘
- privateering, which was still aiive and well throughout the 19“‘ century. Jeremiah Brown and the
Texas Navy pillaged Mexican vesséls.throughout the Mexican-American War, while the
\ Confederate Navy continued to wreak havoc on Union ships throughout the Civil War threé
| decades later. Both these activities could legitimately be called state-sponsored; the latter by the
Confederacy, the former by the Federal government itself. Whatever the reason, piracy was not ,
officially defined in Federal law until 1909, which itself simply deferred to international
customary law: “Whosoever in ihe high seés commits a crime of piracy, as defined by the law of
- nations, and is afterwards brought in or found in the Unites States shall be imprisoned for life.”?

* As such, it was left to the common law to supply a definition for piracy jure gentium, and

American judges were not loath to undertake it. In 1820, less than one year after the passage of

2'Buhler, 64.
21bid., 64.

P18 U.S.C. '1651.
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the Piracy Act, the Supremé Court gave-a.conci‘se (though limited) definition of piracy in United
States vs. Smith, 5 Wheat. (U.S.) 153 (1820). The case is notable for several reasons, in that it
provides not only a definition of piracy but of the pirate himself, as well as providing a more -
logical situs for acts of piracy. As for the pirates, they were hostis humani generis, subject to
capture by any who found theﬁlz “A pirate, under ;he law of nations, an enemy of the human race;
being an enemy of all, he is liable to be punished by all.”** Thus the Act of April 30, 1790 did not
require that the defendant be a U.S. citizen,.nor that the crime océur (;n a U.S: ship. As for the |
situs of piracy, it was more preéisely defined as bei'ng wifhjn one marine leagtie of shore, or at
anchor in an open roadstead, or on the high séas gelnerally.25

The final and most intriguing question wﬁs of piracy itself. Strongly reminiscent of Justice
Hedges’ terminology of “sea robbery,” the Justices concluded that piracy required “a private
intent,” giving the pirate a very pecuniary definition as one “who, to enrich himself, either by
surprise or force, sets upon merchants or other traderé, by sea, to spoil them of their go‘.ods.”26 By
this reckoning, pirécy was little more than banditry at sea. The Jﬁstices made it explicit: “Piracy,
by the common Jaw, consists of committing those acts of robbery and depredation upon the high
seas which, if committed oﬁ shore, would amount to felony there.”?’

Because of the general scarcity of pirate activities after the 18" century, there are relatively

few cases following Smith which would expand on its very narrow definition. In in re The

MUnited States v. Smith, 5 Wheat. U.S. 153 (1820), 7.
»Buhler, 64.

268mith, 13.

bid., 13.




Marianna Flora the Supreme Court found that piracy requires a mens rea of intending to act as a
pirat}e.28 The facts of the case were bizarre enough to be farcical; a Portuguese trader, mistaking a
U.S. Warshjp for .a pirate vessel, opened fire with the intent to cripple her. When the dreadful
mess was soﬁed out, the Portuguese capt‘ain‘and crew found themsclv_es charged with piracy, for
having opened fire on a friendly vesse}. The Supreme Court acquitted the unfortunate
Portuguese, saying that mistaken identity was not sufficient to merit a charge of piracy. But the
mést interes,ﬁng aspect of the Marianna Flora holding lay in its dicta, where the Justices
declared that pirates could be lawfully captured by any vessel, publié or private, in peace or war,
as hostis humani generis. %% The distinction between this and the earlier holding in Smith was that
here the judges seemed inclined to grant jurisdiction for capture oultside of teﬁitoﬁal waters on
the basis--not of universal jurisdiction--but rather the doctrine of hot plursuit.30 In the modern
context, this early recognition of the right to hot pursuit for piracy provides an alternative means
of asserting jurisdiction against terrorists whose attacks are launched on U.S. soil.

The narrow, problématic definition of piracy given iﬁ U.S. vs. Smith was finally overturned
in 1844, with the Supreme Court decision in Harmoﬁy vs. United States. Soundly trumping its
earlier limitation of piracy to “sea robbery,” the Court here declared that to fall wnhm the
jurisdiction of the Act of 1819, or the law of nations, an act of .pliracy need not be confined to

plunder or intention to plunder. Instead, the Supreme Court ruled, piracy could be construed for

2"Buhler, 64.
Ibid., 64.

3Ibid., 64.
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any action on the high seas motivated by “hatred, abuse of power, or a spirit of mischief.”*! This
was truly a landmark decision, paving the way for the modern understanding of maritime
terrorism over -a celitury before that term was introduced. Already in 1844 it was recognized that
the political gains of piracy far outweighed _the commercial onés. ihe lattér half of the 19"
century was a time rerriarkably like our own, punctuated by ievolution, civil war, insurgency and
anarchy. It was also in this time that terrorism found its first modern expression as a means of

“political coeri:ion. The assassinations of .Presidents Abraham Lincoln, James Garfield, and
William McKinley, as well as of Czar Alexander III and numerous other nobility, by anarchists
‘(culminating early in thev 20™ century with the death of Archduke Franz Ferdinand) provided an
early example of deliberate homicide as an act of political terrorism. Similarly, acts of sc;a piracy
became, in both Latin Ameiica and the Mediterranean, a tool of directed terror by
disenfranchised revolutionary groups.

The broad definition of piracy articulated in Harmony remains the prevailing standard to
this day. Some might argue that this is simply due to a dearth of piracy trials in the 20" centuiy.
Nevertheless it was reaffirmed in the later decision of United States vs. Flores, one of the 'oniy
piracy cases to reach the appellate level in recent times, and the only such case to be heard by the
Supreme Court in that century. The Flores case is notable for expanding the U_nited States’
jurisdiction for piracy even farther than it had heretofore been allowed. The Supreme Court, in -
reaffirming the right to seize pirates who have attacked American shipé inv foreign waters, went
on to find, as Philip Buhler describes, that “while criminalv jurisdiction is generally based upon

the territorial principle, and criminal statutés are not by implication to be given extraterritorial

3'Buhler, 66.
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effect, a statute (18 U.S.C. 8451) extending the judicial power to offenses committed “within the
admiralty and maritime jurisdiction of the United States’ would include crimes in the territorial
waters of a foreign country.”” The net result of this ruling was to give American vessels the
unprecedented authority, under the ‘admifalty and maritime’ jurisdiction provision of Article IH,
62 of the U.S. Cénstitution, to seize pirates outside territorial waters on a third ground distinct
from universal jurisdiction and hot pursuit: interference with American trade. Jurisdiction for
piracy committed within a states territorial waters and jurisdiction for attacks against that states’
vessels were now concurrent.

That is where the state of American piracy law stands today. It is not perhaps a rich legal
history; but it is a very instructive one. The Ameﬂééns have already addressed--and answered—
the problems of ‘private énds’ and ‘high seas’ which confound contemporary internati(')nai
scholars. As to the first, the Harmony decision explicitly defines acts of piracy as including acts
of terrorism. This is a far cry from the earlier Smith definition as sea-robbery, and the fact that it
took only twenty-four years for the Supreme Court to realize the folly--and irrelevancy--of the
earlier definition is an ironic reflection on our current debates. Similarly, as the American courts
grapple with the problem of jurisdiction on the high seas; the emerging trend is unmistakably
towards universal jurisdiction for acts of piracy wherever they occur, even if it be outside
America’s territorial waters, inside those of another state, or on the high seas. As this trend seems
to push jurisdiction further and further from America’s shores, so does it also brihg that

jurisdiction further inland, recognizing acts of piracy against ships at anchor and in _roadsteads.

32Ibid., 66.
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| ' While the American legal deﬁhitiox; of piracy'StiIl retaiﬂs its aquatic requisites, the ever-
bfoadening scope of jurisdiction and willingness to equaté political terrorism with piracy_both
sugges;[ that the bridge to dry land may not be too far to cross.
II. The Problem of Definition: Scholarly Debates.
| ‘Before discuséing the current definition of piracy in International Law, it is important to
first examine the debates in the academic community surrounding it. As I have stated,‘the crime
-of piracy is in a state of flux, and the definition offered by the 1982 Convention on the Law of
the Sea is widely criticized for falling far short of contemporary realities.
Burdick Brittin, in advocating a political definition of piracy., begins with quote from
Gentile, De. Jjure belli. 1t is particularly appropriate here as well:
Pirates are. common enemies, and they are attacked with impunity by all, because they are
without the pale of the law. They are scorners of the law of nations; hence they find no
protection in that lJaw. They ought to be crushed by us....and by all men. This is a warfare
~ shared by all nations.* '
A quick comparison between Gentile and Hedges, supra, indicates the .central conflict
| between two constructions of the crime of piracy. Legal advocates of the narrow deﬁnition of
‘sea robbery’ regérd the crime from the perspective of the act itself; while those who--like
Gentile and Brittin--advocate a broader political definition, regard it from the perspective of the
actor. The resulting definitions are not only divergent, but Qontradictory. If bhacy 1s merely

robbery at sea, as the former would argue, then the logical extent of jurisdiction should be a

state’s territorial borders®* and the need for an intemational law on piracy is thus obviated.

33Quoted in Burdick Brittin, “The Law of Piracy,” in Piracy at Sea, 159.

*0r, in cases occurring on the high seas, jurisdiction would rest either with the state
_registry of the victimized vessel or the citizenship of the pirates. '
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Pirates under this definition are not hostis humani generis, ibut petty miscreants whose actions are
distinguished from local felonies only by their maritime locus. If, however, one views the crime
of piracy not from its acts but it.s effects, the discourse becomesl rﬁarkedly different. It is now
possible to consider the pirate himself, as distinct from his land-bound cousin, as a threat to the
nation-state. Whereas the narrow definition places the pirate Withip municipal law, the latter
recognizes him to be outside and in contravention of the law of nations. It seems logical, given
the dﬁal systems of municipal and international law on piracy, that the former should espouse a
more limited definition while the iatter espouses the doctrine of hostis humani generis.

Yet this is not the case. We have already seen how the municipal laws of the?Jnited States
evolved gradually towards a recognition of piracy as a crime against the law of nations, as well as
of itsrcontemporary political components. This is entirely in aécord with the Territorial Waters
Jurisdiction Act of 1878 (defining the crime of piracy jure gentium under English law)3 5 and the
municipal laws of sundry other nations.*® Nevertheless, international law continues to grépple
with the pyoblems of locus and private ends, and the current definition of piracy articulated by
the 1982 U.N. Convention on the Law of the Sea is remarkable only for having perpetuated this
conflict into the 21% century.

Blackstone’s ‘Commentaries’ supply an early attempt to reconcile these two conflicting

3Bimie, 135.

36This even includes countries not directly or indirectly affected by piracy. During the
efforts of the Harvard Research in International Law group in 1932, the opinion was expressed
by Professor Pella of Rumania that “if we can evolve with reference to the suppression of piracy,
a new combination of the principles of penal law with those of international law, we shall be able
to bring to light hitherto unsuspected aspects of this question which render an international
convention indispensable.” As cited in the Harvard Draft Convention, 26 Am J. of Int’l L. 749
(1932), 753.
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definitions, and is consequently worth examining in detail. He begin_s with a concise deﬁnitioh
almost as narrow as Hedges’f “The offence of piracy, by common law, consists in committing
those acts of robbery and depredation on the high seas which, if committed upon land, would |
have amounted to felony there.”*’ Then, as if recognizing the inadequﬁcy of this definition, he
goes on:

But, by statute, some other offenses are made piracy also: as, by Statute 11 and 12 W. IIL
c. 7. if any natural born subject commits any act of hostility upon the high seas, against
others of his majesty’s subjects, under colour of a commission from any foreign power;
this, though it would be only an act of war in an alien, shall be construed as piracy in a
subject. And farther, any commander, or other seafaring person, betraying his trust, and
running away with any ship, boat, ordnance, ammunition, or goods; or yielding them up
voluntarily to a pirate; or conspiring to do these acts; or any person assaulting the
commander of a vessel to hinder him from fighting in defense of his ship, or confining him,
or making or endeavoring to make a revolt on board; shall for each of these offenses, be
adjudged a pirate, felon, and robber, and shall suffer death....By the statute 4 Geo. 1. ¢. 24.
the trading with known pirates, or furnishing them with store or ammunition, or fitting out
any vessel for that purpose, or in any wise consulting, combining, confederating or
corresponding with them; or the forcible boarding of any merchant vessel, though without
seizing or carrying her off, and destroying or throwing any of the goods overboard, shall be
deemed piracy....*®

Far from equating piracy to sea robbery, Blackstone’s ultimate definition is among the
broadest on record, encompassing a plethora of acts including privateering, mutiny, cowardice,
brokerage, and conspiracy. The conspiracy element is paﬁicularly intefesting, as it reflects a
recognition of the organization behind the crime of piracy. The crime of piracy is not 1imit_¢d to

the act itself, nor the principle actofs, but extends to all those who in any way facilitated, planned

*’Quoted in Buhler, 63.

3®Ibid., 63.
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or benefited from it. Of even gréater note is Blackstone’s recégnition that pirécy can occur where
there is destruction of property, but not actual theft. In construing piraC)./ where a crew forcibly
boards a merchant vessel and “destroys or throws any of the goods overboérd,” Blackstone was

| prescient. The first ‘Commentaries’ were published in 1765; in 1773, a group of diégrunt]ed
Masséchusetts colonists (dressed as Native Americans) boarded an Englisﬁ vessel at harbor énd
proceeded to dump her entire consignﬁ)ent of tea into the bay, in an act of waggish terrorism
known as the Boston Tea Party. The reference is particularly apt, considering the effect of -
combining Blackstone’s emphasis on the organizational and quasi-political aspécts of piraéy. If
piracy can consist of an act committed by a group or .organization (whose members are jointly
responsible, whether they committed or merely aided in it) which results in the deliberate -
destru(;tion of property with or without actual theft, then piracy is, in effect, organized terrorism.
If that identical combination of circumstances occufs on land, then there is an equally sirohg
argument that organized terrorism is, in effect, land-based piracy.

B]ackstone’s catalogue of offenses was only the beginning of a much larger movement
among maritime legal scholars to expand the definition of piracy. In 1934, the English courts
produced t}.l.eir own definition in In Re Piracy Jure Gentium which held that frustrated attempts
to commit piracy were still acts of piracy, whether or not actual robbefy occurred.*® Piracy, the
justices concluded, applies to any act of armed violence at sea which is not a lawful act of war.
This broad definition was reaffirmed by the Scottish Courts in 1971, in the case of HM.
Advocate v. Cameron and Others, Scots Law Times 2 July (1971), 206. The case involved an

intentional ramming of one vessel to another, but no intent to board or steal. Concluding that this
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was indeed an act of pirécy, Lord Cameron deferred to In Re Piracy Jure Gentium and made
reference to a specific passage in that caée which stated that “a careful examination of the 'subject

~ shows a gradual widening of the earlier definition of piracy to bring it from time té time more in
consonance with situations either not thought of or not in existence when the older jurisconsults
were expressing their opinions.”*

Numerous scholars have offered their own definitions for piracy; nearly all are in favor of
broadening the crime beyond its existing legal parameters. In The International Law of the Sea,
authors Higgins and Colombos echo the English courts in terming piracy as “any armed violence
at sea which is not a lawful act of war.”*! In The Law of Nations, published in 1928, Professor
Brierly offers an open-ended definition which is in many ways superior that eventually
promulgated by the U.N.:

Any state may bring in pirates for trial by its own courts, on the ground that they are hdstis |

humani generis...There is no authoritative definition of international piracy, but it is of the

essence of a piratical act to be an act of violence, committed at sea or at any rate closely

connected with the sea, by persons not acting under proper authority.*

Brerly’s equivocal comment about acts of piracy “at any rate closely connected with the
sea” is telling. Before the 1932 Harvard Draft Convention, there was a subtle recognition among

scholars and jurists that crimes of piracy should be construed broadly, both in the criminal and

jurisdictional sense. The municipal courts of England and the United States willingly extend the

*In re Piracy Jure Gentium, 1934, A.C. 586, 589.
YH M Advocate vs. Cameron, 204.
4]Quoted in Brittin, “Law of Piracy,” 161.

“Brierly, The Law of Nations (Oxford: Oxford University Press, 1928), 154.
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crime to acts of destruction motivated by “hatred” and “mischief,” while scholars like Brierly
harken back to the fundamental concepts of universal jurisdiction and hostis humani generis.
Despite the narrow definition provided by the 1958 and 1983 U.N. Conventions, scholars
continue to press for a more relevant, inclusive version of international pirécy. P.W. Birnie
suggests that “terms such as ‘private ends’ as used in the Geneva High Seas Convention 1958
and UNCLOS 1982 could be given a wider interpretation,”* and Samuel Menefee (among
oihers) argues for a definition of piracy which include; acts of maritime terrorism like the Achille
Lauro.” Burdick Brittin writes: “Broadening the criteria for piracy would include such acts [as
the Achille Lauro]‘ of terrorism thereby making them an international crime. As such the
intern;ational effort to contain and meet the challenge of terrorism would be facilitated.”™*
Broadening piracy to encompass a number of non-monetary activities, or “piracy by
analogy” as it is often termed, has several distinguished precedents in thé 20" century. The
horrific effects of unrestricted submarine warfare in the First World War produced, as with
poison gas, a strong sentiment for abolition in the early postwar period. In 1922, the naﬁons of
France, Italy, Japan, Britain and the United States (but not, in;terestingly, Germany) signed the
Washington Declaration, pledging to punish “as if for an act of piracy” any vessel violating its

stringent codes of conduct for submarine warfare.46_ The Spanish Civil War a decade later

“Birnie, “Piracy Past,” 150.

“Samuel Menefee, “The Achille Lauro and Similar Incidents as Piracy,” in Piracy at Sea,
179. :

“Brittin, “Law of Piracy,” 164.

“Birnie, “Piracy Past,” 137.
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produced a second treaty, even more explicit than the ﬁrét, The Nyon Agreement of 1937,
concluded between Egypt, Greece, Turkey, Romania, France, Belgium, Britain and the USSR,
purported to extend universal jurisdiction against unidentiﬁéd vessels and aircraft attacking
merchant shipping on behalf of the Spanish insurgents. In doing so, the Agreement specifically
referred to “piratical acts” by submarines and all other like attacks “which should justly be
treated as acts of piracy.”"’

Strict legal conétructionists were appalléd; and the Washington and Nyon acts .were widely
criticized for stretching the meaning of piracy beyond all recognition by outlawing numerous
forms of legitimate state vs. state warfare. Certainly the Nyon Act blurred the distinction between
the two: by punishing‘revolutionaries as pirates, the concept of pirates as hostis humani generi
was substantially diminished. Two years later, in the wake of the Nazi’s potent U-Boat strikes,'
these agreeménts went from being irksome to absurd; appropriate adjuncts to the Kellogg-Briand
Pact outlawing war. Nevertheless, they demonstrated a willingness on the part of statés to extend
the definition of piracy when it suits their purposes, even to acts which are batently not piratical.
As such, these precedents cannot be discounted, for they are a potent rebuttal to critics who
would oppése tﬁe extension of piracy law to acts of terrorism on the grounds that it has never
been done before. Moreover, the Washington and Nyon acts evidence a recognition of the
interconnection between piracy, terrorism, and plyolitics.' This is ¢specially true of the Nyon
Agreement. 'By equating acts by non-state aggressors with piracy, it effectively achieved exactly

what this thesis intends. The inclusion of attacks by aircraft underscores this fact, demonstrating

that the drafters were not hidebound to traditional notions of piracy occurring “on the high seas.”

47Dubner, Piracy, 116.
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The Washington and Nyon agreements, taken together, represént a model approach for
| contemporary attempts to draw a new international law for organized terrorism from the existing
]an of piracy.
III. The Harvard Draft Convention of 1932: A Genesis for International Criminél Law

| It would only be a shi ghf exaggeration to claim that modern piracy law owes its_ existence
to the obstinacy of a small group of Romanian academics. Alone among the member states in the
League of Nations in the early 1930‘3, Romania pressed for a codified series of international
crimes, the basis of an international criminal court.”® Piracy was meant to be the forerunner, and
model, for all international crimiﬁal law. This proposal was met with mixed response by the
other nations. Yet persistency finally prevailed, and the League agreed to assemble a research
group to codify the law of piracy internationally as éprecui‘sor to future, more pertinent crimes.
For this task, the League turned to Harvard University Law School.

The result was the 1932 Harvard Draft Convention, or, more fu]ly, Harvard Research in
International Law, Draft Convention on Piracy with Comments, 26 Am. J. of Int’l. L. 749 (1932).
The Draft, a poﬂderous document replete with notes, corrections and e?(plications, purported to
classify the crime of piracy in concise legal terms, including its attendant actus reus and mens
rea. Regardless of whether it accomplished this task, the most notable aspect of the Draft lies not
in its conclusions, but its motivations. The Draft was a seminal document, for it created‘a species
of criminal jurisdiction distinct from both municipal law and international treaty, springing

instead from a declaration by an international covenant of sovereign states. While previous

treaties and municipal laws had recognized pirates as hostis humani generis, some even acceding




the principle of universal jurisdiction, the discourse was based hitherto on a state’s right to
suppress piracy. The Draft, in contrast, transformed this right into an obligation. As enemies of
the human race, it was the duty of all states to pursue, capture and adjudicate pirates, wherever
they were found, whosoever should find them.*® The Group made this expanded jurisdiction
explicit:

[The] draft convention should include the recognition of a special authority--or
jurisdiction--to prosecute foreigners for piratical offences beyond the state=s ordinary
jurisdiction. Then Stiel’s theme that piracy is important in the law of nations as a ground of
state authority may be accepted with this modification which brings it into accordance with
the traditional Anglo-American view. Piracy, however it is defined, is a special basis of
jurisdiction; judicial, legislative, executive, and administrative.”

The practical result of making piracy the basis of a new “special basis of jurisdiction” was
to create the first true international crime. The drafters wholly espoused the concept of pirates as
a special case, hostis humani generis. They even quoted from the judgment in United States v.
Smith, stating that “a pirate, under the law of nations, is an enemy of the human race; being an
enemy of all, he is liable to be punished by all.”*! Recalling the dichotomy between Hedges and
Gentile, the Harvard Draft Convention sides resolutely with the latter. The crime of piracy
outweighs the specific acts comprising it, becoming a distinct crime which identifies more with

the odiousness o"f its perpetrator than the elements--robbery, murder, and the like--of his crime. It

is the pirate that must be suppressed, not solely by virtue of his deeds but by what he represents:

**Birnie, “Piracy Past,” 138.
“Dubner, Law, 37.
*’Ibid., 763.

'United States v. Smith, 5 Wheat. (U.S.) 153, (1820), 77, cited in Ibid, 761.
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an enemy of the human race, waging private war against civilization itself.

This theme would surface repeatedly as the drafters attempted to define the crime of
piracy and the limits of universal jurisdiction. It cannot be overemphasized, for it is tantamount
to a recognition that the threat posed by certain crimes, such as piracy, far exceeds the individual
harm inflicted by their occurrence. It is an argument which could well be made for acts of
terrorism. The task, then, is to inquire whether terrorism can be defined as a species of pifacy,
within the limitations of the Harvard Draft Convention. This raises the same questions as our
earlier discussion of municipal law and scholarly debate; first, is piracy confined to sea-robbery?;
second, is it limited to ‘private’ ends, excluding political ones?; third, is it limited to the “high
seas™? If the answer to all three questions is no, then terrorism is perforce synonymous with
piracy.

Let us first consider the offences listed as constituting piracy in the Harvard Draft
Convention. They are as follows (italics provided for emphasis):
1) Robbery committed by using a private ship (a pirate ship) to attack another ship.
2) Intentional, unjustifiable homicide, similarly committed for private ends.
3) Unijustifiable violent attack on persons similarly accomplished for private ends.
4) Any unjustifiable depredation or malicious destruction of property similarly committed
for private ends.
5) Attempts to commiit the foregoing offences. _
~ 6) Cruising (in a pirate ship) with the purpose of committing any of the foregoing offences.
7) Cruising as professional robbers in a ship devoted to the commission of such offences as
the foregoing. .
8) Participation in sailing a ship (on the high sea) devoted to the purpose of making similar
attacks in territorial waters or on land, by descent from the sea. 32

The first question as to the limitations of the crime is quickly answered. The drafter’s

‘definition was a far cry from sea robbery; as indicated above, actual theft represents only one of
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eight separate offences. The definition notably includes destruction of property without an act of
taking, as well as homicide. The “attempts™ provision of #5 may be in direct response to the
| judgment in In Re Piracy Jure Geﬁtium only a few yeafs earlier. Numbers 6, 7, and 8 comprise
the conspiratorial element of the crime, extending jurisdiction to those who assist in planning
acts of piracy before they occur. In sum, there is no requirement at all that an actual taking occur;
the enumerated acts comprising biracy herein could have been more succinctly expressed by
again referﬁng to In Re Piracy Jure Gentium, defining piracy as “any act of armed violence at sea
which is not an act of war.”> An earlier report, brainchild of the ponderously named Sub-
Committee of the League of Nations Committee of Experts for the Progressive Codification of |
International Lax%v, similarly concluded that “piracy consists in sailing the seas for private ends
without authqriiation from the Government of any State with the object of committing
depredations upoﬁ property or acts of violence against persons.”* Robbery is defined as theft
with vioience. Yet in all these definitions, the emphasis is on the violence, not the theft. It is the
vidlent aspect of piracy which distinguishes it from mere theft at sea, and warrants “special
jurisdiction” under international law.

As to the question of political versus private ends, the Draft is more ambiguous. The most
damning language occurs on p. 786, where it states:

While the scope of the draft convention is controlled by the international law of piracy, it

*Harvard Draft Convention, 773-5 (emphasis added).
3In re Piracy Jure Gentium, A.C. 586.

>Report of the League of Nations Committee of Experts for the Progressive Codification
of International Law (1926), C.196.M.70.1927V_, 116-117, cited in Harvard Draft Convention,
802.
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is expedient to modify in part the traditional jurisdiction because of modern conditions. |
The modification may work in both directions. It may be thought advisable to exclude
from the common jurisdiction certain doubtful phrases of traditional piracy which can
now be left satisfactorily to the ordinary jurisdiction of the state...and it may be ?
expedient to concede common jurisdiction over certain sorts of events which are not
beyond dispute piracy by tradition, but bear enough analogy to cases of undoubted
piracy to justify assimilation under the caption. Therefore the draft convention excludes
Sfrom its definition of piracy all cases of wrongful attacks on persons or property for
political ends, whether they are made on behalf of states, or of unrecogmzed belligerent
organizations, or of unrecognized revolutionary bands.>
. A definition of piracy which expressly excludes political acts cannot accommodate
terrorism. But that is not necessarily what the Draft provides. Comparing the earlier section with
the italicized, there is an apparent dichotomy. If certain acts of ‘piracy by analogy’ should be
conceded, why does the Draft conclude that “therefore” political ends are not piracy? The
question hinges on the drafters’ definition of political. A cursory glance seems to provide the
answer: acts on behalf of “states, unrecognized belligerent organizations, or unrécognized
revolutionary bands” are deemed‘political,” suggesting that terrorists—as “unrecognized
revqutionary bands”--would likewise be precluded from jurisdiction. But reliance on the words
of the Draft alone is misleading. Consideration must also be given to its context, the political
climate in 1932. At that time, the European empires were still much in force, and the advent of
terrorist organizations--as we know them today--was decades away. In 1932, “political” referred
solely to states, and those persons or organizations wishing to change the government of their
states. Hence the political aim of the “unrecognized belligerents” could only be national, not

international, in scope. This leads to quite a different interpretation of the distinction between

“private” and “political” acts: private acts are those which are neither state sponsored nor

S>Harvard Draft Convention, 786.
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undertaken to effect a change of state government. In the Draft’s exclusion of acts “on behalf of
states,” we find a modern reworking of the old distinction between pirate and prii}ateer. The
drafters equated “political purpose” with actions taken under colour of the -siate, removing piracy
from the private realm to that of diplomatic interplay between nations. As a result, the relevant
questién for determining political purpose was whether the pirate was, de fa;:to,- an agent of the
state.

The draft’s reference to “belligerent organizations” and “revolutionary bands” is, likewise,
far more limited and context-specific than it appears. This is indicated by the quotation within the
Draft of Halleck on International Law (3™ ed.) Vol. I, p. 120 footnote: “It is an open question
whether privateers, commissioned by Va deposed sovereign, are pirates or not....”> § The problem
facing the drafters lay in the quasi-légitimate status of revolutionary govehnnents. The right to
self-determination wés already a recognized principle of iriternational law. Understandably, the
drafters did not wish to create Aa definition which would allow besieged governments to cry
“piracy” against their revolutionary opponents. The effect would be to reduce all insurgents to
international criminals. Instead, the drafters elected to cgnfer a faux-state status on such
organizations, distinggishing them from common piratés. But this recognition was clearly limited
to rebels against an establishedAgovemment.- Were it otherwise, pirates could declare (as they had
in the 1690's) that they were “at war with the world,” and thus be spared from piracy jurisdiction
as “unrecognized bélligerent organizations.” Such a possibility was precluded by the Draft’s
reliance on the concept of hostis humani generis, as well as its quoﬁtion of Wheaton on

~ International Law (18" ed.) p. 200:
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H11. If a foreigner knowingly cruises against the commerce of a State under a rebel
commission, he takes the chance of being treated as a pirate jure gentium, or a
belligerent. In point of law, his foreign allegiance or citizenship-is immaterial. In this
respect, it is immaterial whether the sovereign whose subject he is has recognized the
rebel authorities as belligerent or not. It is not the custom for foreign nations to
interfere to protect their citizens voluntarily aiding a rebellion against a friendly state,
if that State makes no discriminations against them.”’

The distinction between private and political in the Harvard Draft Convention recalls our
earlier discussion of the three recognized ‘actors’ in international relations: stateé, individuals,
and international criminals (pirates). While the first and second are self-evident, the third is a
term of art: an artificial classification created by customary and conventional international law to
define those persons whose activities excommunicate them from their states. It is not surprising,
therefore, that the Draft members should wish to distinguish these persons from legitimate state
actors. It 1s also'logical that the drafters should extend the “political” category beyond its
customary state parameters to include insurgents and revolutionaries. The “private ends”
requirement reflects an understanding that desire a change of one’s government is not criminal, - -
nor is it a crime to revolt against that government. This must be distinguished, however, from
- organized terrorism. Even if their aim is one of regime change, international terrorist
organizations waging ‘war’ against nations other than their own forfeit--by this definition—the

right to call themselves revolutionaries.”® If their attacks are against outside citizens, they shift

N

SCited in Ibid., 777.
Cited in Tbid., 779.

3 An interesting question is whether, by this reasoning, organizations such as the PLO
representing a group of stateless persons could be termed “terrorists” or not. This is addressed
more fully later, where I will argue that they can, if they target persons or areas other than their
opponent state. - : o '
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from legal status as insurgents to hostis humani generis, pirates.

Also notable 1s the lack in the Harvard Draft Convention of any equation between “private
ends” and pecuniary ones. Recall Hedges, ef al., and the earlier limitations.of piracy to acts of
monetary gain. Such a limitation in the Harvard Drarft would not only run contrary to the obvious
: i‘ntent of the drafters, but would be in direct eonﬂict with its specified elements of piracy. How,
for example, could there be a private (pecuniary) end in “intentional, unjustifiable homicide” or
the “malicious destruction of property”? The drafters merely wished to distinguish acts of piracy
from legitimate acts 'o‘f maritime warfare, and there was need for such a distinction. Absent a
“private ends” requirement, navies could be condemned for acts of ‘piracy’ whenever they ﬁred
on an enemy vessel. What the drafters most certainly did net intend was to limit piracy
jurisdiction to old-fashioned ideas of leot and plunder. Dispelling the popular identification of
piracy with this Hollywood cliche was the chief purpose of the Harvard Draft Convention.

The third and final question concerns whether acts.of piracy must be committed on the high
seas. The drafters concluded decidedly in the negative, for several reasons. First, there was the
issue of new technology. In 1932, air routes were still in their infancy, but the potential was there. .
~ The Reply of Rumania, conjuring up images of pirate airplanes swooping hawk-like upon their
prey, nevertheless ends by suggesting a pre-sentience of aerial hijacking fifty years before its
advent: |

[T]he word “aircraft’ might be added, especially as it is quite possible that piracy may be:

practiced in the future by means of hydroplanes....[The] notion of piracy by aircraft may

find a new application in the future if certain regions of the air above State territory are
ultimately regarded as free

*Reply of Rumania, drafted by Pella, November 20, 1926 to Questionnaire 6, Report of
League of Nations op. cit., 204, cited in Harvard Draft Convention, 781.
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The drafters themselves considered the possibility of aerial piracy a viable challenge to
“traditional” concepts, and explained its inclusion within the Draft thus:

The pirate of tradition attacked on or from the sea. Certainly today, however, one should
not deem the possibility of similar attacks in or from the air as too slight or too remote for
consideration in drafting a convention on jurisdiction over piratical acts. With rapid
advance in the arts of flying and air-sailing, it may not be long before bands of malefactors,
who now confine their efforts to land, will find it profitable to engage in depredations in or
from the air beyond territorial jurisdiction. Indeed there may even occur thus a
recrudescence of large scale piracy. 4 codification of the jurisdiction of states under the
law of nations should not be drafted to fit only cases raised by present conditions of
business, the arts, and criminal operations. 60 '

Second, the draft members deferred to “traditional wisdom™ on the permissible locus of
piracy. The fanciful pdssibility of aerial piracy was joined by a much more concrete example:
piracy in unowned territories. Though a century of western imperialism had taken its toll, there
were still unclaimed corners of the world in 1932. They were, like the high seas, outside the
jurisdiction of any state. Why, the drafters argued, should the same acts that would be piracy at
sea be unpunishable on terra incognita ashore? Pressing their case by hypothetical, the drafters
displayed a surprisingly fertile imagination:

It is quite untrue that the special legal notion of piracy is due to its maritime

character...Besides the high seas, there are also unowned territories, and though, of

course, they are always becoming rarer, they still exist; and until some State acquires
exclusive sovereignty over them, every State, in virtue of the principles described above,
will naturally have a theoretical right of punitive jurisdiction over them. Supposing, for

example, that a band of brigands in some unowned territory attacks and plunders a convoy
or caravan and escapes capture by its victims, what is the difference from the legal point

%Harvard Draft Convention, 809 (emphasis added). It is interesting to note that the
drafters were willing to consider not only technological innovations affecting the law of piracy,
but social transformations as wellBthough one wonders what effect Athe arts@ could have.
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of ,
view between piracy on the high seas and pillage in unowned territory? If the act was
committed in unowned territory, it is universally punishable in virtue of the same
principles as those which make piracy on the high seas universally punishable. It would
therefore be most desirable to substitute for the term “high seas” the words “places not
subject to the sovereignty of any State.”®!
Yet whimsical depictions of rogue hydroplanes and roving brigands could only go so far.
Even allowing these special circumstances, non-maritime piracy was still seemingly confined to
areas outside state jurisdiction. The drafters noted that the “central idea in recent times of the
traditional concession of a common jurisdiction to all states over piracy has been that the offence
occurs out of the territory of every state--generally on the high sea.”®? The backhanded use of
“traditional” suggests that the drafters did not concur. This was further proven by their
recognition of acts of piracy occurring “by descent from the sea,” as quoted above. In support of
this extension, the drafters referred to Hall, International Law, 8" ed., section 81, p.313:
Piracy no doubt can take place independently of the sea, under the conditions at least of
modern civilization; but the pirate does not so lose his piratical character by landing
within state territory that piratical acts done on shore cease to be piratical.®

The door was thus opened for a third possibility alongside aerial and unappropriated lands:

acts of piracy on established state territory. The only limitation seemed to be that the pirates

*'bid., 781.
2Ibid., 781.

83Cited in Ibid., 776.
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come upon the territory by sea, as evidenced by the inclusion of a second passage from Hall
stating that:
'If the foregoing remarks are well founded, piracy may be said to consist in acts of
violence done upon the ocean or unappropriated lands, or within the territory of the

state through descent from the sea, by a body of men acting independently of any
politically organized society. 64

What this “descent ffom the sea” actuaﬂyentailed could be loosely defined. Did it mean
sailing brazenly into a port city, dropping anchor, and sending the jolly boats ashore? Clearly not.
The inclusion of aerial piracy suggests that the menace could come from above the horizon as
well. In fact, the definition of “descent” is so vague as to allow virtually any person arriving from
overseas énd committing a piratical act to be deemed a ‘;pirate”--even if that act occurred, not in
the coastal cities of Boston or New York, but in Butte, Montana.

" In sum, the Harvard Draft Convention provides a definition of pifacy which is generally
applicable to contemporary organized terrorism. Clearly, it is stronger on some points than
others; piraéy is not limited to the high seas, nor to acts of robbery, but the question remains over
“political” piracy. While the drafters could not have envjsioned the rise of terrorism in the late
20™ century, its express language excluding “belligerent organizations” is a thorny. problem. It is
ameliorated somewhat, however, by the provision of Article 16, which reads:

The provisions of this convention do not diminish a state’s right under international law tov
take measures for the protection of its nationals, its ships and its commerce against

interference on or over the high sea, when such measures are not based upon jurisdiction
for piracy.® :

64Hall, International Law, cited in Ibid., 781.

®Harvard Draft Convention, 857.
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P.W. Birnie argues that this p;ovision, apparently at odds with the resf of the Draft, may
have been the genesis of a modern lega1 recognition of acts of maritime terrorism.“" While
distinguishing such acts from ‘piracy,’” the Draft nevertheless grants states thé right to protect
their “nationals, ships; and commerce.” But if the Harvard Draft Convention predated maritime
terrorism, to what does Article 16 refer? The answer must be the aforementioned belligerent K
organizations and revolutionaries. Article 16 sheds further light on the “political” dilemma,
providing more evidence that the drafters intended only to distinguish between ‘internal’
problems of insurgency and revolution (affecting only an individual sfate) and the ‘external’
problem of international piracy.

The political question, never ful]y answered by the Harvard Draft Convention of 1932, would

return to haunt the UN Conventions of 1958 and 1982. It remains open to this day.

 IV. The Geneva Convention on the High Seas of 1958

The collapse of the League of Nations in the Wake of the Second World War meant, among
other things, a postponement sine die for the creation of an international criminal court. It would
take sixty years and a new century for the 1.C.C. to finally emerge. Ipternational criminal law,
hoWever, received a powerful booé_t in the Nuremberg trials of 1945. Faced with the
unimaginablé hénor of ‘t}lle Holocaust, the trials of the Nazi ‘war criminals’ established the
precedent that there were certain crimes so heinous as to shock the conscience of the world. As
offenées not against the state but against all states, suéh crimes merited universal jurisdiction.

The Nuremberg trials enumerated these crimes as aggressive war, crimes against humanity and

5Birnie, “Piracy Past,” 138.
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war crimes. The International Criminal Court awarded jurisdiction for these and added a fouth:
genocide. Customary international law supplied the fifth and final: piracy.

Of the four, piracy seems anachronistic. The others are “new” crimes, emerging from the
technological and political history of the 20" century. While acts of barbarity and genocide were
hardly unique to that era, Nuremberg marked a turning point in internatipnal perception from
regarding them as the private prerogativ_é of states to the international responsibility of the U.N. ‘
Pirgcy, in contrast, owed its place on the list to historical precedent. It was the first crime of
univefsal jurisdiction, the most debated, the most articulated. The idea of hostis humani generis,
previously specific to piracy, became the legal norm to describe all international criminals.

Yet it was not until 1958 that the issue of piracy specifically found expression in
international law. When it did, in the Geneva Co_n?ention on the High Seas of 1958, it was
retrogressive. The Convention purported to adopt nearly verbatim the Harvard Draft Convention,
which was its prinéip]e source.®’ In fact, it did nothing of the kind. In the twenty-six years
between the two documents, the international political climate had changed radically. The murky
definition of “political” acts offe?ed by the Draft in 1932 was soundly repudiated in 1937, with
the passage of thev Nyon Agreement. The agreement, discussed supra, branded acts of
unrestricted submarine warfare “piratical” and in so doing turned the Draft’s fine distinctions
~ between state and individual on their heads. The Nyon Agreement recognized the folly in
attempting to 'distinguish political and private ends in piracy. Piracy consisted of the act itself énd
and accompanying mens reé of-;as the U.S. Supreme Court would have said—"hatred or -

criminal mischief.” Beybnd that, inquiry into the pirates’ motivations was both unnecessary and

83




counter-productive.

Both the Nyon Agreement and the 1958 Geneva Convention were products of their time:
the Nyon Agreement of rising fears of Nazi aggression, the Geneva Con&ention of the Cold War.
In the late 1950's, as the Maoists assumed command of the People’s :Republic of China, the ,
disenfranchised Nationalists began intercepting vessels on the high seas bound for China. The
USSR, citing the Nyon Agreement, proposed before the UN that such actions be declared

| piratical. The Czech government further proposed that the issue of piracy be re—exa:nined; with a
view towards expanding the definition to include the Nationalist’s activities.®® Over the course of
three years, beginning with the seventh session of the International Law Commission in 1955 and
ending with the Geneva Convention on the 'High Seas of 1958, the political dimensions of piracy
were heatedly debated.

Among the Commission’s first acts was to disavow all competency to discuss “political”
piracy altogether. After receiving numerous reports from various countries concerning ‘free
navigation in Chinese waters, as well as a memorandum from the Polish government stressing
the relevancy of the Nyon Agreement, the Commission declined to address the “political
considerations” of pi‘racy.(’9 A flurry of memoranda followed, as the democratic nations
coﬁgratulated the commission on their sagacity and the communist nations protested stridently.
The debate was obviously not over.

The distinction between private and political ends, in fact, became the chief bone of

'Bimie, “Piracy Past,” 138. .
*Ibid., 138.

%Discussions of the 327™ meeting, July 5, 1955, 1 Y.B. Int’l L. Comm’n 266 (1955).
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contention. Sir Gerald Fitzmaurice summed up the problexii:
The real antithesis which needed to be brought oui was between authorized and
unauthorized acts and acts committed in a public or in a private capacity. An act
committed in a private capacity could have a political purpose but be unauthorized--as,
for example, the seizure of a vessel by the member of an opposition party.”

The same problem faicing the Har\}aid drafters now bedeviled the Commission: where to
distinguish between private and political acts of piracy in a miasma of rebels, insurgents, and
civil war. Some argued that this was simply beyond the competency of the Commission, claiming
that questions of “whether parties to a civil war constituted belligerénts or not, as well as that of
governments which were not universeilly recognized” were far too “complex and controversial”
to address.”! Despite these reservations, the Commission eventually broke down al(ing
ideological lines. The comimmist representatives, led by Mr. Zourek arid Mr. Krylov, argued
strongly for inclusion of political acts within the definition of piracy.” Zourek commented that
he “considered, in particular, that the acts of violence and depredation referred to in article 14 [of
the 1956 draft] constituted acts of piracy even when committed a) for pélitical ends; b) by
warships or military aircraft; or ¢) by aircraft or seaplanes against foreign aircraft or

seaplanes....”” The opposition of democratic nations, led by Sir Gerald Fitzmaurice, argued for a

“traditional” definition of piracy. Yet even Sir Gerald harbored some misgivings, for while he

"*Remarks of Sir G;-rald Fitzmaurice, paragraph 92, Appendix 4, in Ibid., 267.

"'Remarks of Mr. Hsu, paragraph 5, Appendix 5, in Ibid., 286.
”Dubner, Law, 110-113.

Remarks of Mr. Zourek, paragraph 37, Appendix 12, in 1 Y.B.Int=1 L.Comm=n 46-48
(1955). '
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saw his stance as necessary to counter the ‘Russian threat, he regretted that such a limitation
would be a stép backwards, rendering the crime of piraéy obsolete and incapable of dealing with
new realities.‘ He commented Wistqully, “it would be a pity to delete the reference to private
aircraft, because the Commission should not disregard an aspect of piracy that was both novel
and potentially real...”™
Ultimately, the democratic nations won out. Piracy was narrowly construed in Article 39 of
the 1958 Geneva Convention on the Hi gh Seas to refer to:
1. Any illegal act of violence, detention or any act of depredation, committed for private
ends by the crew and passengers of a private ship and directed:
a) On the high seas, against another ship or against persons or property on board such a
. ship. ,

2. Any act of voluntary participation in the operation of a ship or of an aircraft with
knowledge of facts making 1t a pirate ship or aircraft.

"Remarks .of Sir Gerald Fitzmaurice, paragraph 44, Appendix 12 in Ibid., 48.




- So anxious was the Commission to thwart possible communist piracy claims that they
effectively brought the definition of piracy back two centuries. Whereas the evolution of both
municipal and international law had been towards a broader, more inclusive definition of piracy
encompassing both political objectives and actions occurring other than the high seas, the
Geneva Convention introduced a slightly expanded version of Justice Hedges’ definition; sea-
robbery with violence. Piracy was confined to “the high seas or in any other place outside the
jurisdiction of any State,” and limited to private vessels.” The comment to Article 39 now read:
“Save in the case provided for in article 40, piracy can be committed only by private ships and
not by warships or other government ships.”’® The exception of Article 40 referred to ships that
had been seized by mutineers.

The Commission also specifically repudiated the Nyon Agreement, in its comment to
article 14. This comment also serves to highlight the tensions between two ideological poles, and
offers and insight on exactly what the Commission considered ‘political’:

. With regard to point (ii1), the Commission is aware that there are treaties, such as the
Nyon Agreement of 14 September 1937, which brand the sinking of merchant ships by
submarines, against the dictates of humanity, as piratical acts. But it is of the opinion that
such treaties do not invalidate the principle that piracy can only be committed by private
ships. In view of the immunity from interference by other ships which warships are
entitled to claim, the seizure of such ships on suspicion of piracy might involve the
gravest consequences. Hence the Commission feels that to assimilate unlawful acts
committed by warships to acts of piracy would be prejudicial to the interests of the

international community. The Commission is unable to share the view held by some of its
members that the principle laid down in the Nyon Arrangement confirmed a new law in

"Ibid., 287.

$Ibid., commentary (iii).
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process of development. In particular, the questions arising in connection with acts
committed by warships in the service of rival governments engaged in civil war are too
complex to make it seem necessary for the safeguarding of order and security on the high
seas that all States should have a perpetual right, let alone an obligation, to repress as
piracy acts perpetuated by warships of the parties in question.”’

The stridency of this comment seems to represent a sharp break from the Harvard Draft
Convention. In fact, however, it is entirely conéistent with the Draft’s definition of “political”--
even reaffirming it. Both the Draft and the Commission perceived the menace of political piracy
to lie in the gray area of state sponsorship and rebellion. Both define “political” as state-oriented,
meaning either actual state actions (such as piracy by warship), state-sponsored piracy
(privateering), ér pirgcy By .revolutionary quasi-governments. None could have anticipated ihe
creation of a third category, distinct from internal state conflict; tenoﬁsts. The law, thert;fore,
does not reflect this potentiality.

It does, however, provide some guidance on how it would approach the problem of
organized terrorism. By centering the concept of poli;[;cal piracy within the framework of inter-
and intra-state conflict, the law suggests that other forms of po]itically-motivated piracy
committed outside this framework would still be termed piracy under the law. This reading is
reinforced by the comment quoted ébove, saying that the “questions arising in-connection with
acts committed by warships in the service of rival governments engéged in civil war are too
complex....” The purpose of the anti-political commentary is to distinguish the crime of piracy

from legitimate acts of war. But war, as I stated in my introduction, can only be conducted

between states, or between rival factions within a state. Terrorism is not a war by any definition,

2 YB.Int’l L. Comm’n 282 (1956), Article 39, comment 3.
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as it occurs outside the geographic scope of conflict, is cellular and international in character, and
pursues its political objectives solely. through the illegitimate means of terror and coercion. |
Despite its rétrogressive elements, the 1958 Geneva Convention unwittingly facilitated the
interpretation of térrorism as an act of piracy by defining what piracy was not. It is not to be

found in naval war between states, nor between revolutionaries and the sfate. The inference,

| however, is that it is to be found in all other allegedly “political” circumstances.

The United Nations Convention on the Law of the Sea 1982 (UNCLOS)

The 1982 Convention is remarkable only in that it completely ignored twenty-four years -of
evolution in piracy law and deferred, almost word for word, to the terms of the 1958 Geneva
Conve’ntior'l.78 Among the most notable documents emerging in the interim was the International
Law Association Report of 1970, defining piracy as the unlawful seizure of a vessel by violence,
threats of violenqe, surprise, fraud, or other means.” This definition, which would have included
maritime hijacks (in fact was speciﬁcélly intended to do so) was not even addressed in the
commentary of the 1982 UNCLOS. Instead, it offered a wafmed-oyer definition of piracy nearly
identical to 1ts 1958 precedent,'with the added elemeﬁt of new, more stringent concepts of
jurisdictional zones. As one commentator laménted, “the old weaknesses and ambiguities not
only remain, but are exacerbated by the zonal pr(\)visions.”80 Piracy waé thus defined as:

a) any illegal acts of violence or detention, or any act of depredation, committed for

Birnie, “Piracy Past,” 139.

PInternational Law Association, Fifty-Fourth Report, The Hague, 1970, Piracy: Sea and
Air, 706, at 710. See also D.H.N. Johnson, “eracy n modern international law,” Grotius Society
Transactions, Vol. 43,1957, 63.

% Birnie, APiracy Past,@ 139.




private ends by the crew or the passengers of a private ship or private aircraft, and
directed:

i) on the high seas, against another ship or aircraft, or against persons or property on
board such ship or aircraft;

ii) against a ship, aircraft, persons or property in a place out51de the jurisdiction of any
State.

b) any act of voluntary participation in the operation of a ship or of an aircraft with
knowledge of facts making it a pirate ship or aircraft;
c) gJ)azla§t of inciting or intentiopally facilitating an act described in sub-paragraphs\ a) or
As the 1982 UNCLOS was the last published statement of piracy law, it remains in force
to this day. 'On the one hand, it offers a depressingly limited and quite arcané concept of piraéy; a
fact which has led commentators for the last twenty years to suggest revision. But, on the other
hand, it is very amenable to expansion. There is no limitation to acts of sea‘l-robbery, and the acts
against “persons or property” outside of state jurisdiction is a short step from the “descent from
the sea” concept discussed earlier. Moreover, the familiar phrase of “private ends” is offered
without comment, and thus open to liberal interpretation. Desire to inflict terror for political
reasons could certainly be considered “private ends”; I can scarcely imagine many other reasons
for an attack on innocent‘civilians without any intention to steal. In short, the 1958 and 1982
Conven‘tions leave open the possibility for expansion of piracy law to include all forms of
o_rg'anized terrorism.
“The 1999 Working Group:
fn the summer of 1999, the Joint International Working Group on Uniformity of the Law

of Piracy met in London to draft a model definition of piracy. The impetus for this gathering

came from the efforts of numerous scholars, many of whom are quoted above, to extend the

81 United Nations Convention on the Law of the Sea, Montego Bay, 10 December 1982,
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‘definition of piracy beyond its traditional parameters (as articulated in the 1982 U.N.
Convention), particularly in regard to acts of so-called “political” piracy.g'2 The Working Group
drew from numerous sources, both international and municipal. As a starting point, it éirculatéd a
questionnaire among the member states requesting summaries of their laws on piracy. This
elicited a number of interesting responses, most especiall}; that of the United Sta’(eb:s.83 The U.S.
Maritime Law Association delivered a repéﬂ stating that U.S. piracy law was based upon
sections 1651-1655 of Title 18 of the United States Code. Section 11651, discussed earlier,
" defers the question of definition to the law of nations. Sections 1652 and 1653 define jurisdiction
for acts of piracy as against anyone who attacks in a piratical fashion a U.S. ciltizen or is property
“on board a vessel, ship, or maritime structure and is afterwards broughf into or found in the
United States.”* Section 1654 cén;ems American citizens committing acts of piracy. Section
1655, by far the most controversial, defines as piracy acts of privateeripg—-including acts for
Iz;olitical purposes--provided that the act is against a U.S. citizén or Withi_n U.S. jurisdiction.
Taken together, U.S. law provided a model example of _jurisdiction against “political” pirates.®
The extension of piracy to political acts was further reinforced by the definition suggested by

the marine insurance industry. The proposed insurer’s definition included acts against vessels

ILM. Vol. 21, 1982, 1245, Article 101.
82Buhler, “Menace_,” 68.
B1bid., 68.
$Quoted in Ibid., 68.

51bid., 69.
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from shore, a significant departure from the “high seas” model.*® Similarly, the International
Maritime Bureau (IMB) offered its own definition of piracy as “an act of boarding any vessel
with the intent to commit theft of any other crime and with the intent or capability to use force in
the furtherance of that act.”® Finally, the 1988 Rome Convention altered the tiaditional
jurisdiction of piracy in areas outside any state jurisdiction to include attacks against vessels
moored in roadsteads, harbors, even tethered to wh'arvcs.88 Taken together, the insufers’, IMB
and Rofne deﬁnitions propound é version of piracy radically different from that of the 1982 UN
Convention: the act no longer excludes allegedly political piracy, nor is it limited to areas beyond
state jurisdiction. Tﬁus the twin concepts of piracy and terrorisni have, in the last fifteen years,
rﬁoved -closer and closer tégether.

The Working Group has yet to produce its findings. Early reports stated that they would ,
confine themselves to recommending a “model national law of piracy,” and there is some
evidence that their definition will be based upon the 1988 Rome Convention.” There appears to
be particular concern among the drafters (Mr. Menefee among them) to produce a definition

which will encompass acts committed against vessels tied to shore, as well as acts “outside of the

- tradition acts of depredation solely for remuneration, and perhaps include all acts of violence

against vessels or persons on the water.”® Perhaps the most telling indication of the Group’s

Ibid., 68.
Ibid., 68.
®¥bid., 69.
¥1bid., 69.

Nbid., 69.
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agenda lies its recent change of name to the “International Working Group on Uniforfnity of the
Laws of Piracy and Maritime Acts of Violence. 91 |
Conclusion:

The trend of piracy law has moved inexorably from an early understanding of “sea
robbery” to a modern understanding of “maritime terrorism.” This is reﬂécted in the municipal
law‘s of England and the United States, the work of countless 20™ century scholars, and even in
the mangled machinations which produced the 1958 and 1982 Conventions. As the nature of
piracy itself evolved, the nature of its legal counterpart proceeded apace. By. the early 20" century
piracy for monetary ends was a peripheral problem, well within the jurisdictional and legislative
}purview of individual states. But piracy as an act of political coercion was coming into its own.
As the number of unquestionably piratical’ acts receded, states began on their own initiative to
stretch the definition to include newer forms of menace. This resulted in the American Supreme
Court decision in Flores and the British. House of Lords decision in In Re Piracy Jure Gentium.
Internationally, it also resulted in the Washington Agreement of 1922 and the Nyon Agreement
of 1937. |

By the end of the Second World War, the logical éonc]usion to this evolutionary pro‘cess
could be easily anticipated; a new ‘politicized’ deﬁnition'of piracy thaf would replace its obsolete
precedenf, sea robbery. Yet with the advent of the Cold War the evolution was sidetracked.
Bipolar politics introduced a retrogressive‘ element: as the Eastern Bloc sought to hasten the

definition of piracy to its fuf]y political end, their Western nemeses clung with increasing

Mbid., 70.
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desperation to its traditional, irrelevant, ossified antecedent. This can only account for the
strangely limited and arcane definition which the crime of piracy holds today. It is the product,
not of dispassionate legal inquiry, but a realpolitik evaluation of lesser eviis. Piracy was thus
allowed to become marginalized in the law, to prevent it from becoming a tool against insurgent
(perhaps democratic) governments.

There is a middle ground between the Nyon Agreement and the 1983 Convention, and it lies
in the arguments advanced on both sides of much-debated issue of “political piracy”. One
position, briefly stated, would expand the definition of piracy to include virtually any act of
arfned violence at sea. This would probably (though not certainly) exclude warships, but would
most éerta_inly include rebel \;essels or those of revolutionary governments. The other position,
also oversimplified, states that any inquiry into the political dimensions of piracy necessarily
produces a maels&om of vagaries between political and private acts. Piracy, therefore, must be
wholly divorced from such debates and limited exclusively to acts committed for private (i;e.
pecuniary) gain.

The middle ground between these two definitions is, appropriately, the spectre of maritime
terrorism. Though both the 1958 and 1982 Conventions exprt;ssly exclude political piracy, they
limit their definition of political to a conve_ntional idea of state vs. state or, alternately, civil war.
This is consistent with recorded history to that time, where the pattern of conflict had been
exclusively' between states or within sfates. It is not, however, applicable to.thre current ‘war on
terrorism.” Organized terrorism presents a third, hitherto unknown form of conflict: state vs. non-
state. Unlike the others, it is not waged within a givén territory nor over that territory. Inétead,

contemporary terrorism--like piracy--is waged all over the world against a multitude of states.
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These states, the terrorists’ “enemies,” share no necessary commonalities among themselves
except loss of life and property. As the aims df terroﬁst organizations vary widely between quasi-
legitimate governmental objectives (such as the establishment of territorial boundaries and the
enfr_anchjsement of minorities) to seemingly apolitical, cultural, or religious ambitions, so toq do
the terrorists’ motivations vary in determining their. ‘enemies.’ A state may have only peripheral
contact with the issue in dispute (aé in ex-colonial nations), a past histhy of diplomatic

_ involvement in the disputed area (as with the U.S. in Afghanisian), or cultural .practices, religious
observances, and governmental regimes which are anathema to the terrorists. The ‘enemy’ state
might even have no appreciable connection to the terrorists whatsoever. This situation is
markedly different fr_om that envisione(i by the drafters of the 1958 and 1982 Conventions.- As.
the world has moved beyond the Cold War into a new century and new political realities, so too
must piracy law adopt these realities within a new, uﬁabashedly political, definition.

This requires virtually no alteration of the existing law, only a recognition of its logical
limitations. By their express language, the 1958 and 1982 Conventions limit their understanding
of ‘political’ to state conflict énd civil war. Without denigrating from that definition,
interhational jurists can stress its corollary: thét other forms of violeﬁce 1) otherwise falling
within the definition of piracy, 2) committed by ‘private’ (that is, non-governmental, non-military
and having no direct affiliation with a revc;lutionary government) organizations, whose 3) only
ground for denying juﬁsdiction is the self-professedly_ ‘political’ ends they wish to achieve, is
nevertheless piracy under international law.

There is inferential éupport for this interpretation throughout .modem international and

municipal piracy law. The most obvious source is the repeated affirmation that piracy
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€ncompasses écts of violence, such as homicide and destruction, which are‘committed for
“private énds” other than pecuniary gain. The solution to the private/political dichotomy lies in
considering the logical extremities of these private ends. Suppose a band of pirates board a
vessel, kill its crew, and burn it to the keel. Captured as pirates, they advance the argument that
they did so to protest the imprisonment of certain key Palestinian rebels. Would—they then be
entitled to release, simply because they claimed a political moﬁve? Certainly not: the result
would be akin to that in Gilbert & Sullivan’s Pirates of Penzance: the good-natured Pirates
release anyone claiming orphanage; therefore every person captured immediétely swears himself
to be an orphan. The legal limitation of piraéy to non-political acts clearly presupposes more than
a mere assertion of political objgctive. Some appre‘ciable nexus to a government, whether
existing or insurgent, must be required to separate the wheat from the chaff.

One might afgue, in contrast, that an organization.such as al-Qaeda becomes a de facto
political entity by virtue of its size, complexity, and objectives. But this argument fails to account
for the crucial difference between a revolutionary govemment--ilowever disorganized--and a
terrorist organization. The difference lies in objective and fneaﬁs: the revolutionaries seek to
replace the existing government with their own, directing their attacks solely at that government;
a terrorist organization has no suych‘limitations on its agenda, nor on the scope of its attacks.
Regime change may or may not coincide with a plethora of other initiatives, and the weapon of
terror may be inflicted against aﬁy state or its citizens. It is this lack of limitation which
distinguishes the terrorist from the revolutionary. Fér a terrorist organization to fepresent itself as
a belligerent or revolutionary organization witilin the meaning Qf the law, it must lj confine its

attacks to within the jurisdictional and/or territorial boundaries of a single state, 2) have no
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political obje'ctive beyond regime change and 3) represent itself as the alternative governmental
regime.

Pirates who do not confine themselves to the abovementioned quasi-governmental
limitations fall outside the “political” exemption and become hostis humani generis. So too must
terrorists. It should be of no greater account whether the terrorist band is combrised of ten
members of 100,000 than it would if the pirates attacked by a phalanx of ships or an inflatable
life raft. The law rightly concerns itself only with determining whether this is a crime or an act of
war, and beyond that it does not inquire.

Having demonstrated that the political dimensions of modern terrorism are not inconsi;,tent
with piracy law, it remains to demonstrate _that acts éf terrorisﬁ-are like\;vise amenable. We have
already seen that the current definition of piracy encompasses a number of acts which coincide |
with terrorism, most notably murder and destruction of property. If the same act can be termed

both an act of piracy and terrorism, the two definitions meld.

This leaves us with the question of locus. Can piracy occur on the land? By most modern
definitions, the answer is yes. Both the 1958 and 1982 Conventions recognize the possibility of
piracy in territories outside of any state juﬁsdiction. The 1932 Harvard Draft Convention goes -
even farther, allowing for acts of piracy committed oﬁ land “by descent from the sea.” ThlS idea
is reaffirmed by the municipal laws of both the United States and Great Britain. As the 1958 and
1982 Conventions do not specifically discount this possibility, nor offer an alternative definition
for it under international law, the possibility of sea descent may be considered still valid uﬁder

international customary law.

Within this nebulous concept of “descent by sea” lies an exciting possibility. The law does
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not specify how this descent should occur, nor where, nor whether the pirate must begin the act
of piracy immediately after landfall. And although it implies that such descent “by sea” should be
from an ocean vessel, it' does not say so explicity—and the reéognized possibility of aerial piracy
' aréxes strongly for an extension of deﬁniﬁon. Acts of aerial piracy have enjoyed long recognition
in international law. Thus it is likely that a definition of “descent by sea” might--in fact, must--
include descent by sea from the air; that is, the landing of an overseas airplane. This can occur
anywhere—even in landlocked countries—provided that the plane crossed over some form of
ocean during its flightpath, or originated from another country. There is no requirement that this
plane land in a coastal city for it to remain piratical. Therefore the pirate still descends by sea
wherever ﬁe lands, even if it is inland. Finally, there is no time limitatioﬁ imposed by the law.
The pirate need not commence sacking and pil]aging immediately; it is sufficient for him to have
engineered the idea prior to arrival. Thﬁs, if one defines this act of descent in the broadest
possible terms, it may be applied to any person--other than a citizen--who arrives at the
victimized state from overseas with the specific intent of commiﬁing an act of terror while within
that state. This means that any terrorist arriving from abroad with the prior intent of committing
an act of terror may be classified a pirate under international law, specifically the uncontested
“descent by sea” provision of the Hmmd Draft Convention. While this may be something of a
strefch from the meaning of sea descent in common pmlaﬁce, it .is huite consistent with the
underlying objective of the provision. Whether the pirate arrives by ship or by plane, whether he
touches down on the coast or inland, and whether he begins to wreak havoc immediately or waits
for his plans to mature, are' all irrelevant considerations. To remain true to the spirit of the law,

one must only determine whether he arrived from overseas with the prior intention of committing
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| an act that falls within fhe definition of piracy.

A crime, in municipal or intel;national law, has three elements: thé mens rea, the actus reus,
| and the locus. For terrorism to fall within the common definition of piracy, it must therefore be
consistent in its requisite mental state, actions, and place of occurrence. The mens rea of piracy is
the desire to inflict death, destmction or deprivation “for private ends.” Recognizing the
difference between the political ends ofa révolutionary government and those of a terrorist
organization, we can now conclude that international terrorism falls outside the political
exemption, and thus within the common understanding of piracy. Second, the actus reus of
piracy, which includes acts of homicide and destruction absent actual robbery, is synonymous
with the actus reus of most forms of modem terrorism. Third, t}}e locus of piracy, \;vhile
traditionally confined to the high seas or other territories outside state jurisdiqtion, has been
expanded to include acts of piracy committed on state territory “By descent from the sea”; a
provision which,. as outlined above, may likewise apply to nearly all acts of terrorism.

Since piracy and terrorism share a mens rea, actus reus, and locus, we may conclude that
they are, in effect, the same crime. They must also, éccordingly, share a legal definition.

Terrorists, like pirates, are hostis humani generis under international law.
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Chapter 3: The International Response to Terrorism

Summary:

Despite its long history and the growing threat it poses to the international
community, there is no universal definition for terrorism in international law. Nor is there
a U.N. Convention on Terrorism, though a recent attempt to create one failed in 1997 on
the issue of definition. Instead there are eighteen international conventions focusing on
individual terrorist activities, rather than the central problem of terrorism itself. These are
buttressed by Security Council Resolution 1373, which gives the U.N. the prerogative to
expand its definition of terrorist offenses to any current and unforeseen potentialities.
Given the relative paucity of law, the legal community have attempted to supply their
own definitions for organized terrorism, as well as proposing international responses to
the problem. Such proposals run the gamut from 1) keeping things at the status quo, 2)
addressing terrorism through domestic legislation, and 3) giving the ICC jurisdiction over
terrorism. Even within this last category there is disagreement between those favoring
incorporation of terrorism within existing law and those favoring the creation of a
separate category. This chapter argues that piracy provides an ideal solution to the
problem by taking a middle ground: giving the ICC jurisdiction over terrorism, yet also
encouraging domestic legal reform along similar lines; creating a separate category for
terrorism in the ICC, yet giving it the definition, historical legitimacy and precedent of
piracy law.

Introduction:

What is terrorism? The short answer is: we don’t know. The concept of terrorism
has been with us for hundreds of years, often sharing its history with that other great
menace, piracy. Yet after centuries of precedent, and .scores of covenants in international
law, there is no consensus on a definition.

Thus piracy and terrorism share yet another commonality: their respective vagaries
in definition. And here, as with piracy, we must ask the question of why; why should a
seemingly simple and easily identifiable act present such a formidable obstacle to
international law? The most common response is that terrorism, like piracy, is context-
specific. Recalling the aforementioned terrorist/freedom fighter sliding scale, this

argument suggests that there simply is no way of providing a definition for an act which
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owes its distinctiveness from ordinary homicide to a convoluted morass of political
motivations and vicissitudes.! This might be termed the cultural relativist argument, and
it is not surprising that its most ardent advocates often emerge from the same cultural
aﬁtecedents as the terrorists themselves. At the opposite end of the spectrum afe the
universalists, those who would dodge the problem of deﬁnjti(;n altogether in favor of
quick and decisive action. Their argument fni ght best be represented by the American
jurist who remarked that he might not be able to define terrorism, but ile knew it when he
saw ‘it.

In between these dichotomous positions, one arguing the impossibility of deﬁnitibn
and th_e other its irrelevance, lie the well-intentioned efforts of international law.
Beginning with the Convention Against Terrorism of 1937 by the League of Natibns and
extending fo'the 1996 U&Q Resolution 51/210 (establishing an ad hoc committee to draft
inter‘alia a terrorism convention)--é'ndvmost recently to the flurry of debate surroﬁnding
its exclusion from the justiciable crimes of the International Criminal Couﬁ--tenoﬁsm’s
long struggle for definition reflects competing notions of justice, sovereignty, self-
determination, diplomacy, unive£sal jurisdiction, hostis humani generis, and the law of
‘nations.

This chapter is devoted to raising, and answering, the many questions surrounding
the recognition of terrorism as an intérnationa] crime. Such recognition is not only.
appropriate, but vital. The quéstion is how to reach it. Problematically, there are as many
different and divergent approaches to dealing with the crime of terrorism as there are to

defining it. Often the two are intertwined. There are those, for exarhple, who advocate the

! Alfred Rubin, “Legal Response to Terror: An International Criminal Court?” 13 Harv. Int’1 L J. 65
(Winter 2002), 67.
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inclusion of terrorism in the ICC as a crime against humanity or, alternately, geno,cidf:..2
Others, wary of this attempt to pack and stuff terrorism into crimes which are patently
distinct from it, argue instead that terrorism should bé a separate category altogether.® But .
this approéch raises the old problem of supplying a definition for this “new”. crime; a
problem which the former approach, however contrived, managed to avoid.

Though each attempt provides further insight on the crime of terrorism, all féll
‘victim to their own deficiencies. Thbse §vho tackle the problem head .on by advocating a
new body of terrorist law become ensnared by heterogeneous definitions and political
disputes; those trying to avoid the problem by fitting terrorism within existing
international law often seem to be pounding a square peg into a round hole.* Both
endeavors are thwarted by the same paradox: nulla poena sine legis, a crime cannot be
proscribed untii it is defined. As there is no universal definition of terrorism, there can be
no universal resporise.

The second goal of this chapter is to examine the existing international law on
_terrorism from an evolutionéry perspective, with the intention of usi‘ng its previous course
as a yardstick for future progress. Despite the lack of consensus on definition, there have

been no less than eighteen international conventions on terrorism since 1963, not to
mention a multitude éf regional and bilateral agreements.’ The most startl_iﬁg aspect of
this body of law is its scattered, almost slapdash quality; conventions exist covering

nearly every aspect of organized terrorism from hijacking to finance, yet none have

? James Fry, “Terrorism as a Crime Against Humanity and Genocide: The Backdoor to Universal
Jurisdiction,” 7 UCLA J. Int’] L. & For. Aff. 169.

3 Todd Sailer, “The International Criminal Court: An Argument to Extend its Jurisdiction to Terrorism and
a Dismissal of U.S. Objections,” 13 Temp. Int’l & Comp. L.J. 311.

* For specific examples of both, see infra, pgs. 119-127.

’1bid,, 315.
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categorically classified terrorism itself as an international crime. Nevertheless the
existing covenants, taken together, may provide the basis for such a classification.
Likewise, their lists of proscribed “'ter’rorist” acts offer a collective definition for
terrorism itself, not explicit but rather inferred.

~ The third and final goal of this chapter is to suggest an approach for incorporating
the crime of terrorism within international law, an approar:h 1) built upon the framework
of current international law and 2) avoiding the Scylla of culturally relative (and thus
ineffectual) legal definitions and the Charybdis of attempting to force non-synonymous
concepts into existing laiw. This solution is based upon the law of piracy. Rather than
trying to place terrorism within the framework of genocide or crimes against humanity—
both of whinh are centered aimost exclusively on crimes committed by states,
governments, or their representatives—the crime of piracy provides an ideal historical
precedent embodying the same tenets of universal jurisdiction, law of nations, and hostis
humqni generis,® against private individuals without any government nexus. Piracy is, in
fact, the only crime which applies such principles against private persons. While the
attempt to sneak terrorism “though the back door”’ to universal jurisdiction by way of
genocide or crimesi against humanity is laudable, it is also fraughr with inconsistencies
and an overall sense of illegitimacy. Similarly, regarding those advocating the creation of
a new crime of terrorism, piracy law provides the definition and the precedent to buttress
such a laiw and removes it from the miasma of cultural relativism. In short, this chapter—

and this thesis—advocates a middle ground between the two approaches, one which

% Indeed, as will be recalled from Chapters 1 and 2, piracy as the first international crime originated these
concepts. ’ _

7 James Fry, “Terrorism as a Crime Against Humanity and Genocide: the Backdoor to Universal
Jurisdiction,” 7 UCLA J. Int’l L. & For. Aff. 169 (Spring/Summer 2002), 169. ‘
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recognizes the need to incorporate terrorism within existing law yet also appreciates its
significance as a crime sui generis.
I A Brief History of Terrorism and the Law: 1 937 to the present.

Aut deder_e aut judicare, either extradite or prosecute. This is the fundamental
principle that has governed intematiénal criminal law since its inception.8 It places the
obligation upoh states capturing or harboring international criminals to either prosecute
the malefactors themselves or extradite them to another country for prosecutibn. Until the
creation of the ICC in 1998, aut dedere aut judicare was found primarily in bilateral Ior
multilateral treaties between states.

The existence of a pennaneﬁt international criminal court, however, removes the
ob}igation (or, in some circhmstances, privilege) of prosecution and extradition for states,
exfending its jurisdiction over certain international crimes for which state prosecution 1s
considered inadequate.’ Yet as terrorism does not yet fall within the jurisdiction of the
ICC, and most of the conventioﬁs regarding it predate the court’s inception, the principle
of aut dedere aut judicare remains in force. The inherently political nature of terrorism
confounds a just app]icétion of this doctrine, most particplarly where the terrorists enjoy
the protection of a harboring state. Indeed, regardless of whether the organizations’ acts
were state-sponsored or not, it would be remarkable if its aims did not coincide with
those of some rogue government willing to protect it. Among the most egregious
examples of this was the long, difficult process of adjudicating the terrorists responsible
for the crash of Pan Am flight 103 over Lo;:kerbie, Scotland. Libya’s initial refusal to

extradite the accused terrorists, and its persistent delaying tactics after such extradition

8 Sailer, 326.
? Ibid., 337.




was eventually achieved, highlight the problems manifest in applying aut dedere aut
Jjudicare to international terrorism, and argue strongly for jurisdiction over tefrorists in
the ICC.!® Nevertheless it remains the governing principle of current terrorist law, and as
such forms the foundation of our subsequent‘ inquiry into that law’s history.

Following the assassination of Alexander I of Yugoslavia by a Macedonian
nationalist in 1937, the League of Nations responded by formulating a Convention for the
Prevention and Punishment of Terrorism. It Was never entered iﬁto force, however, since
it only had one signatory, India. The first international convention against terrorism was
drafted not long thereafter by the United States and six Latin Aﬁerican nations, with the
cumbersome title Qf The Convenﬁon to Prevent. and Punish Acts of Terrorism Taking the
Fbrm of Crimes Against Persons an.d Related Extortion. While the convention had
relatively little effect on deterring terrorism in Latin America, it did facilitate extradition,
and represents an important development in international customary law."!

The UN Conventions on terrorism aj'e manifold, but are draftéd to address the
individual threats of terrorist activities, not the crime itself. Beginning with the
Convention on Offeﬁses and Certain Other Acts Committed on Board Aircraft of 14
September 1963, they represent a patchwork of ,indiﬁdﬁal offenses without any coherent
pattern or whole.'? They seem, indeed, to emerge as responses to individual acts, much as
the 1937 Convention came in response to an assassination. There are a total of twelve
such conventions passed between the years of 1963 to 1999, with relatively high

concentrations of activity in the early 1970’s and late 1980’s (a full list appears in the

1bid,, 327.

" Fry, 179. _ :

' Jennifer Trahan, “Terrorism Conventions: Existing Gaps and Different Approaches,” 8 New Eng. Int’l &
Comp. L. Ann. 215, 216.
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appel;dix of this thesis). Jennifer Trahan, in her article “Terrorism Conventions: Existing
Gaias and Differént Approaches,” writes that there are “ten multilateral conventions and
two protocols addressing a variety of terrorist acts, but no convention covering terrorism
generally.”13 Referrihg to such coverage as “piecemeal,” she goes on to classify its
breadth and scope: As the elements to the crime of terrorism are of particular relevance to
our discussion, this excellent analysis 1s worth quoting in full:

Airplane hijacking and airports. Airplane hijacking is covered by three conventions,
known as the Tokyo, Hague and Montreal Conventions. The conventions apply to
acts occurring while a civilian aircraft is in flight, destroying or endangering the

_ safety of such an aircraft, or damaging or destroying international air navigation
facilities. An additional protocol to the Montreal Convention covers acts against
persons at airports, airport facilities and aircrafts not it service.

Attacking ‘internationally protected persons.’ The Convention on the Prevention |
and Punishment of Crimes Against Internationally Protected Persons, Including
Diplomatic Agents covers terrorist acts against a) a head of state, a head of
government or a minister of foreign affairs, whenever such person is in a foreign
state, as well as any accompanying family members, and b) any representative or
official of a state or international organization of an intergovernmental character,
who is entitled to special protection from attack under international law.

Theft of nuclear materials. The Convention on the Physical Protection of Nuclear
Material covers unlawful receipt, possession, use, transfer, alteration, disposal,
dispersal, theft, embezzlement or fraudulently obtaining nuclear materials;
demanding such materials by use of force; and threatening to use such materials.

Taking Hostages. The International Convention Against the Taking of Hostages
covers “any-person who seizes or detains and threatens to kill, to injure or to
continue to detain another person...in order to compel...a State, an international -
intergovernmental organization, a natural or juridical person, or a group of persons,
to do or abstain from doing any act as an explicit or implicit condition for release of
the hostage. '

Unlawful acts against maritime navigation and fixed platforms on the continental
shelf. The Convention for the Suppression of Unlawful Acts Against the Safety of
Maritime Navigation covers acts committed on board a ship, destroying a ship,
endangering persons on the ship, or destroying or seriously damaging maritime
navigation facilities. A protocol extends coverage to fixed platforms on the

13 Ibid., 216.
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continental shelf.!*

_Terrorist bombing. The International Convention for the Suppression of Terrorist
Bombings covers a person who “unlawfully and intentionally delivers, places,
discharges or detonates an explosive. or other lethal device in, into or against a place

of public use, a State or government facility, a public transportatxon system or an
infrastructure facility.

Financing terrorism. The International Convention for the Suppression of the
Financing of Terrorism covers “directly or indirectly, unlawfully and willfully”
providing or collecting funds to terrorist organizations or persons engaged in
terrorism. '

Marking plastic explosives. The Convention on the Marking of Plastic Explosives
for the Purpose of Identification obligates states to mark plastic explosives with

certain detection agents, and destroy existing stockpiles of explosives that lack those
detecnon agents. 16"

The most striking aspeét of this list is the byeadth of activities that fall within the
rubric of ienoﬂsm. Terrorism may well be the most codified and comprehensive crime
outside the jurisdiction of the ICC—a potent reason for inclusion in itself. Yet this
argument can be reversed; one might equally say that terrorism’s multitudiﬁous éﬁara’cter
makes it impossible to define singly, thus impossible to classify as an international crime..
The approach of international jurists heretofore has been to proscribe individua]

‘terrorist’ offenses while avoiding the central question of terrorism itself, thus striking at -
the beast’s limbs instead of its heart. To further this end, most international conventions
on terrorism not only outlaw the activities but obligate states to draft appropriate
punishments, search diligently for terrorist within their borders, notify the UN Secretary

General of such efforts and, of course, extradite or prosecute.!” Additionally, many

" The issue of maritime terrorism is, if not the only, certainly the most obvious nexus between the laws of -
piracy and terrorism. This potentiality will be addressed fully in Chapter 4.

15 Compare this provision to the English Piracy Acts which made it a criminal act to construct, furnish,
provision, broker, or in any other way facilitate a pirate voyage.

* Ibid., 218.

7 Ibid., 219.




conventions also provide for an extension of state jurisdiction “in certain contexts,”
tantamount to-establishing a principle of universal jurisdiction for some acts of
" terrorism.’®

Despite its apparent stringency, the “piecemenl” approach has glaring ﬂéws. First,
by continuing to establish conventions in response to new terrorist threats, the law
remains always one step behind the terrorists. It cannot be pre-emptive, nor deterrent.IQ
Terrorist organizations vhave flourished in the latef 20" and early 21% century—despite
such laws—and have now become hydras furnishing a new head for each one the law
destroyé. Second, just as the responsive. approach fails to addréss future possibilities, it
leaves fatal gaps in coverage under existing conditions. Ms. Trahan points out, for
example, that the three conventions addressing aerial terrorism concern acts undertaken
“in flight,” but contain no reference to such activities on the ground.?® Furthermore,
terrorist attacks in civilian locations are not covered, unless the act occurs in an airport or,
ibizarrely, a ‘protected person’ is involved.”! In sum, says Ms. Trahan, “addressing
terrorism topically is necessarily a responsive approach in that it responds to the types of
terrorist methods currently in use or used in the past but fails to address new methods of |
terrorism.”** She identifies five major problems: 1) the conventions deal with only ‘a
piecemeal variety of topics’; 2) their focus is pﬁméﬁly on prosecution, not prevention; 3)
they exclude from consideration acts occurring within a single state; 4) the obligations

they impose on states are insufficient to deter domestic terrorism; 5) they are inconsistent

% 1bid., 243.
P 1bid., 222.
2 1bid., 221.
2 Ibid., 221.
2 1bid., 222.




on the question of extradition for terrorisfn suspects in allegedly “political” crimes.” The
ramifications of tﬁese gaps are potentially devastating. The September 11th attacks, for
example, fall outside the purviéw of the Montreal Convention because the planes were
registered in the United States and the attacks made on U.S. soil—thus a “s'ingle state’ act .
of terrorism. Even more repugnant is the possibility that terrorists may escape jurisdiction
by claiming political motives.** Earlier terrorist coﬁventions, like their cognates in piracy,‘
explicitly exclude ‘political’ aéts of terrorism, but provide no real guidance on

determining such acts. Encouragingly, later conventions such as the International

- Convention for the Suppression of the Financing of Terrorism seem to have perceived the

ludicrous nature of non-political terrorism. This is reflected in the following provision
excerpted from that document:
None of the offences shall be regarded for the purposes of extradition or mutual
legal assistance as a political offence or as an offence connected with a political
offence or as an offence inspired by political motives. Accordingly, a request for -
extradition or for mutual legal assistance based on such an offence may not be

refused on the sole ground that it concerns a political offence or an offence

connected with a political offence or an offence inspired by political motives.?

A provision which states that political terrorism will not be construed as political is
perhaps not the most logical approéch to the problem,; it is rather like saying that if it
looks like a duck,. acts like a duck and sounds like a duck, it is not for this purpose a
duck. Nevertheless, this tautological approach reﬂgcts a cognizance among intérnational

jurists of the inherently political nature of terrorism, however loosely one may define

3 A familiar problem which the reader will recall from our earlier discussion of “political” piracy. Ibid.,
222-223. '

*1bid,, 220.

* International Convention for the Suppressions of the Financing of Terrorism, available at
http://untreaty.un.org/English/Status/Chapter_xviiy/treaty] }.asp, Article 14.
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either term. It also brings us closer to fecogm'zing its similarities to that other quasi-
political crime, piracy.

An attempt was made in the ]afe 1990’s to correct the flaws of existing terrorist law
by formulating a comprehensive terrorism convention, complete with a universai
definition. In 1996 the United Nations .Geheral Assembly approved Resolution 51/210,
creating an ad hoc committee to draft such a convention. The ciimensions of the proposed
convention, as reflected in a draft copy, were revolutionary. Its stated aims included: 1)
defining the crime of terrorisﬁ); 2) requiring states to criminalize it accordingly; 3)
defining the parameters of state and international jurisdiction over terrorists; 4) requiring
states to investigate and, if possible, capture suspected terrorists within their Borders; 5)
reinstating the principle of aut dedere aut judicare for captured terrorists; 6) obligating
states to collectively and individually assist each other in their investigétions or
extradition ;)f suépected terrorists; 7) mandating that the offence be covered in any and all
extradition treaties between states.”® Three years in advance of Septembef 11, this
proposed convention would have effectively made terrorism an interhational crime,
perhaps even ope_hing the road to universal jurisdiction. It was not coincidental that this
debate ran concurrent to the ratification of the International Criminal Court. There was
consideréble pressure on member states to include terrorism within the list of the court’s
- juridical crimes. The stage seemed to Be set, prior to September 11, fof the creation of a
new international crime of terrorism. Yet the debate broke down over the familiar
bugbeaf of “political” terrorism, and no universal de_:ﬁnition could be agreed upon.”’ As

of this writing, neither the proposed convention nor the proposed ICC jurisdiction have

% Ad Hoc Committee Report of Committee established by General Assembly Resolution 51/210 Dec. 17,
1996, Sixth Session, UN. Doc. A/57/37.
*7 Trahan, 239. :




emerged. Instead, the General Assembly adopted in 1997 an Intemati(;nal Convention.fdr
the Suppression of Terrorist Bombings, which bears superficial similarities to the
proposed comprehensive convention in that it too provides-for prosecution or extradition.
Yet it entirely lacks the cohesiveness and definition of the former, and is thus little more
than an addition to the piecemeal list of terrorist crimes.”® It entered into force on May
23, 2001. As of April 2003, it remains the most recent international convention on
terrorism.

Another source of international terrorist law is the UN Security Council. In a
measure designed to reinfofcev state obligations to ﬁght and prevent terrorism, the
Security Council passed Resolution 1373 less than three weeks after the September 11
attacks, on Séptember 28,2001. This resolution required member states to undertake
numerous measures to ‘combat terrorism, and established a Counter-Terrorism Committee
to monitor their progress.” Significantly, a]though Resolution 1373 does not provide a
definition of terroﬁsm, 1t mandates state compliance with all existing terrorist
conventions. Moreover, 1t states thaf it applies to all “terrorist acts,” not merely those
recc;gnized by existing conventions.*® By this extraordinary statement, the Security
Council recognizes the limitations of the piécemeal approach, acknowledges the
deficiencies (‘)f currént terrorist law, and allows for both states and the UN itself to extend
the definition of terrorism to include present realities and future potentialities—in short,
to any act which is or could be recognized by either party as terrorism. In absence of a
concfete definition of terrorism, this fluid approach suggests that\terrorism may mean

whatever acts are mutually agreed upon to be terrorist at a given point in time. The

*1bid., 239. -
# Security Council Resolution 1373 (September 28, 2001) at P2(a) (g)
*® Ibid., at P3(d).
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provisions of Resolution 1373 require that states: 1) do not provide any support, financial
or otherQise, to terrorist groups; 2) take all possible steps to defer terrorist acts, including
the establishment of an. early warning system; 3) refuse to grant sa})ctuary to terrorists or
their accomplices; 4) ensure through domestic laws that terrorists and their accomplices
are brought to justice; 5) give éach other “the greatest measure of assistance in
connecting with criminal investigations or criminal pro\ceedings.”3 : Thus Resolution 1373
attempts to fulfill the function of the proposed comprehensive terrorism convention
without concerning itself with the problem of definition. Its relation to pre-existing UN
law is analogous to that between the Monroe Doctrine aﬁd the Roosevelt Corollary in ‘the
United States; the former as an expression of policy, the latter of the will to enforce it.
The current attitude of the United Nations towards organizedtefrorism could be
expressed thus: Terrorism is any act which we have heretofore declared it to be, as well
as any act which we may in future decide to include; All states carry the obligation to
prevent and punish these acts equally. |

While this approach has the virtue of adaptability; it is far frokm ideal. The persistent
difficulty of formulating a deﬁnitiop for £enoﬁsm cannot be ignored, nor sidestepped.
The attitude of the Security Council is dangerously close to the éforementioned judge
who declared he couldn"t define terrorisfn, but knew it when he saw it. The problems
‘inherent in this approach are manifest. Rigid legal definitions become archaic over time
as new realities emerge, and must be adapted to fit changing circumstances; the common
law system, recognizing this fact, provides within its apparatus a meaﬁs for the law to
evolve. International criminal law is engaged in a similar process of evolution, building

upon the precepts established under the law of nations regarding piracy, responding to -

31 Ibid., at P6.
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new atrocities with new forms of criminal conduct after Nurémberg, culminating in the
creation of an International Criminal Court in 1997. Just as the ICC was estabiished to
replace individual ad hoc tribunals, the recognition of certain international crimes evinces
a desire to transcend mutable lists of proscribed offences in favor of universal, immutable
»defmitions, Of these, customary law furniéhed the crime of piracy, while Nuremberg
supplied war crimes, aggression, and crimes against humanity. Even absent all argument‘
of terrorism as a form of piracy, the paramount menace it poses to contemporary society
alone j;rovides sufﬁcieni grounds for inclusion. In defence of the Security Council, it
could be argued that the date of Resolution 1373—September 28, 2001-- reflects a
willingness to face the problem of terrorism swiftly and effectively, without miring the
intemati(;nal community in further debate over universal déﬁniﬁons. If the immediacy of
circumstances post-September 11 prompted Resolution 1373, then its approach fs
justified. But over a year has passed since then, and no second resolution or convention
has emerged to settle the question of definition that Resolution 1373 blithely avoided.
The crime of global terrorism promises to be the scourge of the 21* century, no less than
piracy was of the 17™. Just as the pirates’ “golden age” resulted in the establishment of
the first international crime, so too must the United Nations face the problem of terrorism
squarely and give it the recognitioﬁ in law it truly warrants.

Though it adﬁiﬁedly falls short of the sweeping aims envisioned by the General
Assembly’s Resolution 51/210, Resolution 1373 is nevertheless a crucial step towards the
creation of an international crim¢ of te'rrorisr.n. The divergent approaches (and results) of
the General Assembly and the Security Council also reflect a key aspect of international

law: duality. Unlike domestic legislation, international law emerges from a variety of
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sources: customary law, treaties, scholarly opinions, and multinational organizations.
Even within the United Nations there are both distinct sources of law and distinct kiﬁds
of law. As to the létter, law may emerge from declarations, resolutions, protocols,
covenants, undeclared drafts (such as the failed Resolution 51/210), bilateral or
multilateral agreements betweén specific states, and bcornventions\. Though the viability of
enforcement varies ‘widely between them, each serves as a precedent either for future
converﬁions or customary law. As to the former, the debate over terrorism has produced
two distinct legal documents from two distinct bodies: the General Assembly’s 1.997
International Convention fot the Suppreésion of Tenoﬁst Bombings, and the Security
Council’s 2001 Resolution 1373. Thesée do not exist in conflict, but in tandem; the stated
purpose of Resolutfon 1373 1s to serve as an umbrella document for the existing terrorist
conventions, mandating compliance on each.

Similarly, although the United Nations is the most widely recognized of the
international legal organizations, it is not singular. The problem of organized terrorism
' has been addressed by a number of different multinational bodies, most particularly in the
Americas and the Middle East. The Organization of American States adopted in May
2002 an Ihter—Aﬁeﬁcw Convention Against Terrorism, criminalizing a host of terrorist
crimes in the Americas and facilitating ex’cra(-iition.g2 Even mére significantly, the League
of Arab States recently passed an Arab Convention for the Suppression of Terrorism that
binds signatory states to a number of “pre'véntative measures” including declining to

allow terrorists to use their lands as training camps, pooling intelligence, coordinating

*2 Fry, 180.
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joint efforts at capture, and heightening surveillance within their borders.*® Once again
there is a reference to aut dedere aut judicare obligations': but there is a si gniﬁqant
addendum: states must also undertake to protect prosecutors, informants, and witnesses
from harm. The recurring watchword of the Arab Convention is cooperation: ’states must
cooperate with each other in establishing extraditi-on protocols, poiice forces must
cooperate in tracking and capturing terrorists, intelligence services must cooperate by
sharing information.>* While the existing state of Arab relations and the burgeoning
spread of terrorist activities in the region raise unfavorable comparisons between the
Arab Convention and such diplomatic pipe di'eams as the Kel]dgg—Briand Pact, its
signiﬁcance may lie more in prec;edent than enforceability. The Arab Convention
elucidétes: first, a recognition 6f the multi-layered complexity of formulating an anti-
terrorism response; second, a willingness—at least in theory—to create such a response.
Overall, the Convention is a recognition by states (even those states who continue to
harbor and aid terrorist activities) that terrorism is an illegitimate use of force, and that
terrorists themselves are not legitimate actors on the international stage. This is but one
short step from a final recognition of terrorists as hostis humani generis under
international law.
II. Groping Towards Definition: Scholarly Debate in the New Millennium.

Tﬁere may be no universal definition for terrorism, but there is no shortage of
attempts to furnish one. One scholar defines it as “the threat or use of violence in order to

create extreme fear and anxiety in a target group so as to coerce them to meet political (or

33 Arab Convention for the Suppression of Terrorism, available at
vaw.}eagueofarabstates.org/E News Antiterrorism.asp, Articles 3.1.-4 I11.
> Ibid., arts. 3.1.-3.11.
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quasi-political) objectives of the perpetrators.”® Others have attempted to break terrorism
down into its component parts, concluding that. the “crime” of terrorism consists of 1)
violence, actual or threatened; 2) a loosely-defined “political objective”; 3) an intended
audienée.3 ® Yet even within these simple approaches, the perennial problem of
distinguishing between insurgents and terrorists is apparent. At least one commentator
has tried to sidestep the “freedom fighter” dilemma by defining terrorism as the
instigation through violence of “mass fear and panic with the ostensible purpose of
advancing revolutionary political goals, but often expressing a more prosaic érimina]
elément and motivation as well.”*’ Perhaps the best definition is that suggested by
Professor M. Cherif Bassiouni. Bassiouni correctly perceives terrorism as inherently
international and extending to both privaté and government-sponsored actors, defining it
as:
An ideological-motivated strategy of internationally proscribed violence designed to
inspire terror within a particular segment of a given society in order to achieve a
power-outcome or to propagandize a claim or grievance irrespective of whether its
perpetrators are acting for and on behalf of themselves or on behalf of a state.*®
Terrorists are a hybrid: half revolutionary, half street thug. Their ostensibly political
motives remove them from the common category of criminals which their crimes would
cherwise place them, but this same faux-revolutionary status makés theﬁ a greater
menace, not a lesser one. The United States incorporates an understanding of this

potentiality in it own legal code, which defines terrorism as:

~ An activity that involves a violent act...that is a violation of the criminal laws of
the United States or of any State...and appears to be intended—(i) to intimidate or

> Fry, 182.

3 Ibid., 182.

*7 Ibid., 182.

3% Quoted in Sailer, 320.
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coerce a civilian population; (i) fo influence the policy of a government by
intimigiati(.)n or co'ercion;' or gigii) to affect the conduct of the government by
assassination or k1dna_pp1ng.

Yet as numerous scholars actively engage in the search for a unmiversal definition,
there are those who maintain that well enough should be left alone. They regard thé
pieceﬁeal status of current terrorist law as both necessary and inevitable. T.errorism,
these jurists maintain, is impossible to define independent of its act\s.40 This conclusion is
based on two presumptions: first, that no universal definition could take into account the
myriad acts which terrorism encompasses; éecond, that it is légally impossible to draw
lines fine enough to distinguish between “legitimate” revolutionaries and “illégitimate”
terrorists. This rather timid approaqh seems to owe much to another source: cultural
relativism. The nemesis of all universal international law, cultural relativism is bﬁeﬂy
defined as the belief that each law is culture-specific and dependant on that culture for its
legitimacy. Thus there is no absolute understanding of “right” or “‘wrong‘,” but merely
divergent cultural practices. When applied to the problem of organized terrorism, the
relativist approach maintains tﬁat any “univérsal” definition of terrorism will be
inherently western-centrist in nature, and thus likely to label the legitimate political aims
of revolutionary organizations as “terrorist.” The statement tﬁat “one man’s freedom
fighter is another man’s terrorist” emerges from this logic. Cultural relativisml also
provides an ideal excuse for states sponsoring terrorist and advocating it as é quasi-
legitimate means of warfare. If there is no absolute definition of terrorism, then terrorism

1s merely what each state declares it to be. Even if certain acts are declared to be

*® Quoted in Fry, 183. -
* See, generally, Rubin, “ Legal Response to Terror: An International Criminal Court?” 13 Harv. Int’1 L.J.
65 (Winter 2002). ‘
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“terrorist” under international law,‘the lack of a universal definition leéves the door open
for counterarguments that 1) the terrorist act was committed as part of a legitimate
revolutionary uprising or 2) state military actions such as Operation Iragi Freedom are
acts of “terrorism.” The inevitable result 1s a Babel of contradictory claims and :
perspectives, for anarchy and cultural relativism are blood brothers beneath the skin. |
The piecemeal approach does have the virtue of flexibility; as long as there is no
overall definition of terrorism to defer to--and thus the current state of terrorism never
exceeds the sum of its parts--its ‘deﬁnition’ caﬁ be stretched to include any aﬁt which é
consensus of jurists agree upon. Yet enticing as it may be to thus avoid the prqblem_ of
worldwide terrorism by continuing té define it by its acts rather than its character, the
pieéemeal approach owes less to efficiency than cowardice. It represents not so mu;:h the
inability of states to agree upon a universal definition as their unwillingness to do so.
Histbry shows us time and again that avoiding a problem c‘mly worsens it. So it is With
terrorism: the continued survival of ht;iphazard, disjointed terrorist law—resulting from
the lack of a universal definition—has not only failed to curb teﬁoﬁsm, it has allowed it
to flourish. Advocates of the piecemeal approach exist, like terrorist law itself, in the state
of legal somqolgnce which preceded September 11, sharjng its worldview within that
comforting, illusor_y sphere. But the United States and its allies no longer harbor such .
illusions, which is why the “war on terrorism” has occurred thus far in a relative vacuum
of international law. It is more abparent now than ever to match the energies of the
United States, and those of tﬁe terrdrists, with a vigorous and pragmatic international law.
With universality as our goal, there rerﬁains the problem of approach. As 1 indica/ted

earlier, scholarly arguments for a universal definition fall into two general categories:
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those who advocate including terrorism within existing international law, and those who
eeek to create a new, independent category. These divergent opinions emerge from a
recognition of the most fundamental problerri in terrorist law: the establishment of a
suecessful balance between legitimacy and efficiency. Those favoring the incorporation
of terrorism within existing law stress the primacy of international recognition,
acceptance, and corresponding legitimacy. Defining terrorism as a war crime, crime
against humanity or genocide has the undoubted advantage of facilitating its acceptance
into the rubicon of international law. Terroyism qua genocide means, in effect, that the
crime of terrorism is merely a new strain of a pre-existing virus. In contrast, those who
favor the creation of an independent category for terrorism argue that terrorism is a crime
sui generis, both deserving and necessitating a new body of law. They advocate the
recognition of terrorism as a violation of the lew of nations and the requisite
establishment of terrorism as a separate crime under the jurisdiction of the International
Criminal Court.
1) The first approach: Terrorism as a species of Genocide, War Crimes, and
Crimes Against Humanity.

Shortly after September 11, 2001, U.S. Secretary of State Colin Powell termed
the attacks not merely “a crime egainst the United States, but a crime against
humani.ty.”41 It is not clear whether the phrase “crime against humanity” was meant
to be interpreted in_'its legal sensej—that 1s, as one of the enuﬁlerated crimes of
Nuremberg and the ICC—or merely rhetorical. Nevertheless, at least one author has
taken him at his word. James D. Fry, in his article.“Terrorism as Crime Against

Humanity and Genocide: The Backdoor to Universal Jurisdiction,” argues that the

* Quoted in Fry, 169.
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‘crime of terrorism may be incorporated into the jurisdiction of the ICC ny means of
legal analogy. His intentions are very similar to my own effbrtsvwith regard to piracy:
first, allowing “large scale gcts of terrorism to be Viewed in their proper light...when
the requisite elements are present,” (that is, giving terrorism a definition under the
law); second, to facilitate “the prosecution of terrorists by all' states because universal

“jurisdiction is available with crimes against humanity and genocide, whereas it is

unavailable with terrorism since it lacks a universal definition.” *?

Fry employs the lawyer’s popular device of an “€ither-or” argufnent. Terrorism,
he writes, may be properly defined as a crime against humanity, or genocide, or both.
With regard to crimes against hurﬁanity, he cites September 11 as a case in point.
“The terrorist attacks of September 11,” he writes, “satisfy all of the elements. .-.fér a
crime against humanity.”* Fry raises thé following in support of this proposition:

First, the attack was part of a widespread and systematic war against the
United States. These attacks were not random or isolated attacks, but were part of
a coordinated assault against the United States that has continued for almost a
decade....

Second, these attacks were against a civilian population....In Bin Laden’s
fatwa of dated February 23, 1998, he ordered all Muslims to “kill the Americans
and their allies, civilian and military,” and “to kill the Americans and plunder
their money wherever and whenever they find it

Third, Bin Laden had knowledge of the attacks in advance....

Fourth, a course of conduct involving the multiple commission of these types
of acts was involved. The September 11 attacks involved the hijacking of four
passenger planes, each of which was a catastrophic terrorist attack in and of
itself. ...

Fifth, Bin Laden intended to engage in the conduct....*

2 Ibid., 198. ,

* 1bid., 190. _ :
“1t is worth noting in passing the startling correlation between Bin Laden’s instructions to his followers—
particularly with regard to “killing and plundering the Americans wherever and whenever” they are found--
and the crime of piracy.

* Ibid., 190. ‘
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Mr. Fry makes a similar argument, though somewhat less detailed, for defining
terrorism as genocide. Noting first that the requirements of genocide are similar t0'
those for crimes against humanity, he stresses that the attacks of September 11 were
“committed with the intent to destroy a-particular group in whole or in part” and
were “similar, if not greater, than the acts that led to the sa_tisfaction of this element
in previous genocide convictions in the International Criminal Tribunals.”*®
Generelly, he argues that the fundamental requirement for genocide that a significant
number of persons are systematically eradicated with the intention of destroying the
group as a whole is more than adequately met by the aims and actions of al-Qaeda.
Bin-Laden, as its spokesman, declared in 1998 that: “A target, if made available to
Muslims by the grace of God, is every American man. He is an enemy of ours
whether he fights us directly or merely pays his taxes.”"’ Fry makes the distinction
between Bin Laden’s fatwa and conventional war.fare.' Bin Laden’s intention is not
merely to cripple the United States or to effect a change in its foreign policy, but to
wipe it from the face of the earth. As such, Fry argues, his actions are removed even
from those of the eommon terrorist to a higher plane of international genocide.‘m

'fhe policy arguments for adopting Fry’s approach are appealing, to say the
'least. Classifying terrorism as genocide or a crime against humanity solves the
problem of creating a universal juﬁsdiction%or, at least; sidesteps it. Moreover, it
places terrorism within the jurisdiction of the ICC, establishing it as an international
crime. For the first time, terrorists could be captured and tried not only by inditlidual

nation-states, but the world itself. Fry writes that “by providing all states with

€ Ibid., 193.
* Quoted in Ibid., 193.
* Ibid., 193.
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universal jurisdiction to prosecute suspected terrorists wherever they are to be found,

a strong message is sent to terrorists that they are never safe from proseclution.”49

This is certainly true: the establishment of terrorism as an international crime
rescinds the ri ght of states to provide safe harbor for suspected terroristé. The
éigniﬁcance of making terrorism a crime of universal jurisdiction cannot be
overemphasized, for it would transform the manner in which terrorists are pursued,-
captured and adjudicated throughout the world. Moreover, Fry argues, terming
terrorism as genocide ora crime against humanity gives it its due recognition as a
global menace which exceeds the harm done by individual terrorist acts.’® This is
also incontestable. The question is not whether terrorism deserves to be classified as
an international crime, but whether it can be classified as genocide/crime against
humanity.

Herein lies the problem with Fry’s hypothesis. His policy arguments are
persuasive, but merely demonstrate the need for a cohesive terrorist law, not the form
which that law should take. Moreover, his reasons for relating terrorism to genocide
and crimes against humanity are hindered by the fact that he bases them only on a
single incident of terrorism, September 11. While September 11 may fit the
jﬁrisdictional requirements of a crime against humanity, legal scholars would not be
hard pressed to supply other acts of terrorism that do not. The problem of relating
terrorjsm to either category is that neither the definitions of genocide nor crimes
against humanity were desi gned to incorporate it. They are predicated on a very

different sort of crime, committed not by private actors but by the state. Both emerge

* Ibid., 197.
% Ibid., 198.b
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from the same historical precedent, Nazi Germany, and Both reflect the implicit
assumption of state action in their definitions. While one must applaud Mr. Fry for
perceiving the relation between September 11 and these crimes (indeed, this thesis
attempts a similar comparison to piracy in Chaptér 4), one incident alone cannot
serve as the basis for complete legal recognition. Ultimately, the admitted gains of
| incorporating terrorism within these existing definitions—universal jurisdiction,
deterrence, international accéuntability—will be undermined by the inability of
states to determine which acts of terrorism ﬁt within the asynchronous definitions of
ggnocide and crimes against humanity. It is not difﬁcuit to foresee fierce battles in
the international community over whether a given act was grand enough in scope to
be considered genocide,. or barbarous enough to be a crime against humanity. Some
will be, certainly, but a deﬁnition of terrorism must take into account not only coup
de graces like September 11, but the smaller, seamier aspects of organized terrorism
as weH. |
There has also been an effort to define at least some forms of terrorism as war
crimes. Michael Rosetti writes: “War crimes are similar in nature to acts of terrorism
because of the illegitimacy of targets and typés of violations. War crimes, like
“terrorism, can be directed at a Qariety of targets but the true illegitimacy of these
actions is evident when the victims are civilians or their property.”! While Rosetti
does not actually advocate classifying terrorism as a war crime under 1cC
jurisdiction, the parallels he draws betwegn the two are instructive in considering

terrorism as a crime of universal jurisdiction. The law of nations, Rosetti writes, was

31 Michael Rosetti, “Terrorism as a Violation of the Law of Nations After Kadic v. Karadzic,” 12 St. John’s
JL. Comm. 565, 585.
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regently expanded to include war crimes.*? This international recognition should, he
argues, pave the way for a second regarding organized terrorism.”?
The second approach: Terrorism as a crime sui generis.

As with any law, an enforceable terrorist law must reflect at least two-
components: it rhust be perceived as legitimate, and it must be perceived as just.
These two requirements aré not easily met, nor are they complementary. We have
already seen the 1engths to which some scholars will go to give the law its
legitimacy; they suggest, in effect, an act of legal legerdemain by which terrorism is
transmogrified into genocide, etc. The problems with this endeavor have already

‘been addressed. A second body of jurists, however, propose to solve the problem of
terrorism under the law by focusing on its second component, justice. They advocate
the creation of an entirely new body of law, and an entirely new legal definition, for
organized terrorism.

The advantage to declaring terrorism an international crime sui generis is that
this is the only méthod which insures that terrorism receives its due recognition
under the law. The alternati.ves-'-the “piecemeal” and (as I term it) “pack and stuff”
approaches--leave significant gaps in the law and, by failing to give terrorism a
universal definition unto itself, likewise fail to provide a commensurate legal
response. Advocates of a universal definition stress that the menace of terrortsm and
its unique hybrid charaéter mandate recogrﬁtion.as a distinct legal entity. The

realities of contemporary terrorism, discussed above, lend credence to this

conviction. But the problems raised by the universal approach are no less serious

> Ibid., 589.
% Ibid., 590.
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than those of its counterpart. In fact, they are inverse; the creation of a» terrorist law
de novo would require international consensus on a definition without any legal
precedent bolstering it (excepting the hodgepodge of existing terrorist conventions),
thus raising the same obstacles of legitiniécy and consensus which the first approach
avoided.

The basic posiﬁon of the universalists could be summarized as follows:
Terrorism has become a crime of international proportions, affecting not merély the
commérce and secﬁrity ‘of one state or a group of states, but all states; acéordingly,
the international community understands terrorism to be a violation of the law of
nations; this understanding, though tacit, h;is no expression in w'ritteﬁ law; such law
must be drafted, and it must include 1) a universal definition of terrorism, 2)
recognition of terrorism as a crime of universal jurisdiction, 3) adequate provisions
for pursuing, capturing and adjudicating terrorists, anci 4) demarcation of venue, .
which may inclﬁde domestic courts, ad hoc tribunals, permanent tribunals, and/or the
1cc.*

Advocates of the sui generis approach unanimously concede the necessities of
a untversal definition and appropriate venﬁe for terrorism, but ’that is the limit of their
consensus. Debates rage over which definition to adopt, and which courts should
have jurisdiction.

Though the proposed universal definitions of terrorism are far too numerous to
list, most fall within two basic categorie_s.. These may be termed, for conyenience,
“loose” and “rigid” definitions. The loose definition attempts to paint the crime of

terrorism in broad strokes, leaving room for ad hoc judicial decisions and unforeseen

%4 See, generally, Sailer, “International Criminal Court”.
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contingencies. This school of thought, says Michael Rosetti, “espouses a single
ungmbiguou_s standard which incorporates the principles of just means and just _caﬁse
in defining terrorist activity. The thrust of this argument is that whatever form an
insurgency takes, the critical elements are whether or not the activity had sufficient
justiﬁcation and, if so, whether the means to carry it out were legitimate.”> The
virtue of this definition is its adaptability; adjﬁdicators have the prerogative to
determine acts of terrorism on a case-by-case basis, guided by a simple legal test of-
legitimacy in ends and means. But such judicial laissez-faire also grants judges
enormous latitude in distinguishing between “legitimate” insurgency and
“illegitimate” terrorism; without much guidance on how to do so. “It is asserted,”
Rosetti writes, “that it would be difficult to find support in the international
comrﬁunity for an illegitimate insurgency or even a valid one effectuated through the |
use of violence against civilian tar‘gets.”S(’

The rigid approach criticizes its counterpart for vagary and suggests that suéh
a definition would be little removed from “knowing terrorism when we see it.” By
defining the crime in such broad terms, terrorism woula thus have nb real deﬁn.itionA
whatsoever. Vague definitions, they argue, “perpetuate the failure to mold
international law to insure the effective administration of justice.”57 Instead,
proponents of the rigid approach argue that any definition for terrorism must include
a list of enumerated acts which comprise the offence. Rosetti writes:

This approach to defining terrorism seeks ‘tolinclude the condemned activities

while also providing for any new forms of terrorism that may emerge This
approach provides a more rigid mechanism for enforcing claims against

5% Rosetti, 587.
*1bid., 587.
7 1bid., 588.
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terrorists because it removes the ambiguities inherent in a general approach.*®

While the rigid approach solves the problem of vagéry, it raises many of the
same doubts as the “piecemeal” approach discussed earlier. If terrorism is reduced to
a list of offences, the likelihood that an incident will eventually come to challenge
that list is almost certain. The response of its advocates is that the list may be
expanded for “any new forms of terrorism which may emerge,” but again, this would
be little different from the passage of yet another convention under the current
system. To use an old expression, this would be like closing the barn doors after the
horses escaped. |

If the former approach fails to provide a uﬁiversal definition of terrorism by
defining it too broadly, the latter fails by defining it too narrowly. The loose
approéch gives terrorism its due recognition but does not adequately enumerate its
cémponents; the rigid approach emphasizes those components at the expense of due
recognition. The problems encountered here are those which every nation faces when
drafting its criminal code: striking balance between broad principles and practiéal
realities to achieve a just law in result. And, as each nation has discovered, the

answer lies in compromise. The universal definition for terrorism must give the

offence its due status as a violation of the law of nations, and must be sufficiently

broad to encompass a variefy of activities imow'n and unknown at the time of its
drafting. It must also contain some parametefs of the offence beyond mere judicial
determination, and these must include some kind of list of proscribed offences. One
such compromise would be to deﬁn¢ terrorism as the advocates of the first approach

suggest, follow this definition with a list of terrorist activities, and include a

*8 1bid., 588.
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provision that this list is not exclusive of new realities, about which judges may
employ their discretion under the guidance of existing international law.

As I have argued, placiﬁg terrorism within the legal definition of piracy
adetiuately addresses all of these problems by giving terrorism a definition under the
law, a history of precedent, a list of offences, and the potential for expanding to
include new forms of terrorism should.the'ne‘ed arise. The legitimacy test will thus be
construed as whether theb accused acted as part of a justifiable insurgency—that is,
“quasi-state” status as | have defined it above—or privately, in which case he
becomes a pirate under the law. Similarly, as thé list of piratical offences is virtually

'synonymous with those ascribed to terroﬁsm, a legal construction of terrorism as a
species of piracy provides it with parameters Whi‘éh not orﬂy meet contemporary
realities, but draw from hundreds of years of legal precedent as their source.

The recognition of terrorism as an international crime subject to universal
jurisdiction is meaningless without the correlating establishment of a venue for such
crimes to be adjudicated. There are some who favor the creation of a special
international court with sole purview of terrorist crimes, but the impractiéality of its
creation and the unlikeliﬁood of achieving international consensus render this
possibility remote at best. Most scholarly debate centers instead on whether the new
terrorist law be adjudicated by dorﬁestic courts acting under international legal
standards (an approach similar to that of the 1999 Working Group for Uniformity of
the Law of Piracyj, by states enforcing the principle of aut dedere aut judicare by
traditional techniques of shaming or sanctioning states which harbor terrorists, or by

establishing terrorism as a distinct offence under the jurisdiction of the ICC.
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The idea of incorporating new terrorist law into domestic legislation is best
expressed by Michael Rosetti in his article “Terrorism as a Violation of the Law of
Nations after Kadic v. Kadaric.” The Alien Torts Claims Act (ATCA) of the United
States has been employed to allow aliens to bring civil actions for tort claims against
other aliens when there is no traditional nexus between the actors, the tort and the
forum state.® A comparatively obscure provision of the U.S. Code, it was invoked
successfuﬂy only twice between 1789 and 1979. In the case of Filartiga v. Pena-
Irala m 1980, however, the U.S. Second Circuit declared that torture, as a Violétion
of intema;tional human rights, was legitimate grounds for an ATCA tort action if the
accused was served in the United States.*° The door was thus opened for a series of
cases under the ATCA against both individuals and governments; including those of
the Phillipines, Guatemala, Ethiopia, and Argentina. The second landmark case, also
decided by the Second Circuit of the U.S. Federal Court, was Kadic v. Karaé’ic.
Previously, cases involving torture and other violations of the law of nations could
only be brought against states or agents acting on behalf of states. Kadic, however,
extended jurisdiction to private individuals acting without state authority in cases
where there was “sufficient international accord that the torts alleged wérc in
violation of the law of natibns.” This decision, says Rosetti, clears a path for the civil
actions against terrorists under the ATCA.

His argument rests on a very specific understanding of international terrorism.

As was noted earlier, Rosetti draws the link between terrorism and war crimes, which

are universally recognized as violations of the law of nations. If terrorist acts are akin

% Rosetti, 565.
® Ibid., 569.
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to war crimes, they are similar violations and judicable under the ATCA. Thus, he
says, the United States might avoid the dubious task of deferring to international law.
to supply a definition for terrorism, especially as no concrete definition currently
exists.”! Filartiga and Kadic provide precedents under existing domestic law for the
adjudication of terrorists in the United States civil courts, even in cases where neither
the plaintiff nor defendant are U.S. citizens.

Rosetti’s article is also notable for its comment on the relation between piracy
and terrorism as violations of the law of nations. He writes:

William Blackstone interpreted the law of nations to cover violations of safe-
conducts, infringement of the rights of ambassadors and piracy. Traditionally, the
clearest example of a violation of the law of nations was the act of piracy
because the pirate was condemned as an enemy of all mankind.

Piracy was singled out as a law of nations violation, but this did not mean that
early courts limited their interpretation of the law of nations to specific acts;
rather there was recognition of the dynamic nature of this concept....

Courts can look at several resources to determine whether or not acts
associated with terrorism rise to the level of offenses considered violations of the
law of nations....The common theme of these resources is that the means used by
politically motivated terrorists are illegitimate and must be combated.
International agreements have taken a variety of forms in an effort to combat
specific instances of terrorism. They often occur in response to specific acts of
terror such as air piracy... .62_

Rosetti notes the difficulties inherent in proposing a universal international
legal definition for terrorism, and offers the ATCA as a local alternative. He even
believes that the ATCA may extend the idea of universal jurisdiction to terrorism,
and individual terrorists: “The premise of universal jurisdiction is that certain

offences affect not simply the victims, but all nations. The offences initially covered

under the law of nations suggest that the ATCA should extend to indiv_iduals.”63

1 Ibid.; 576.
"f Ibid., 569-570.
 Ibid., 576.
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Though Rosetti does not spe.ciﬁcally take account for thié, such an interpretation in
domestic law would be akin to equating terrorism and piracy. As Chapter 2
dis;:usses, piracy is the only crime that the United States grants universal jurisdiction
under its laws, as well as the only crime that ﬁe U.S.’ explicitly defers to the law of
nations for definition. Rosetti’s épproach is more tortuous: the United States
recognizes the existence of a law of nations in its recognition of piracy as a violation_
thereof; war crimes have recently been termed similar violations under international |
law; terrorism is equatable to war crimes; ergo, terrorism is a violation of the law of
nations under United States law. It is a clever argument and well-advanced, but 1 .
suggest it could be made much simpler by removing all the intervening steps and
placing terrorisrﬁ_ alongside its blood relative, piracy.

"I/he argument for adjudicating terrorism in domestic courts is attfactive,’ but it
is scarcely adequate to address the realities of 21 cgntufy ferrorism. First, nearly all
domestic courts have some form of terrorism legislation already, either in the form of
comprehensive anti-terrorist laws (which are usually both recent and comparatively
rare) and c_rimiﬁal statutes covering most if not all known terrorist activitiesb.64
Second, the function of an international terrorist law will be 1) to create an |
international standard for déﬁning acts of terrori'sm; 2) recognizing terrorism as a
violation of the law of nations; 3) standardizing an international legal response to
terrorism through universal means of definition, capture, and adjudication. Domestic

legislation cannot do any-of this. Third, the invocation of the ATCA only applies to

® Jennifer Trahan, “Terrorism Conventions: Existing Gaps and Different Approaches,” 8 New Eng. Int’l1 &
Comp. L. Ann. 215, 220.




civil litigation; even accepting its availability, the problem of criminal jurisdiction is
still to be faced.

While Professor Rosetti’s arguments are persuasive, the course he proposes

can only go so far, and not far enough. In his defense, this article was written in
1997, and the world has changed considerably since then.

Professor Rosetti is not alone in his fears over a successful resolution to the
debate over terrorism’s definition. Professor Alfred P. Rubin sees grave problems in
the recognition of terrorism as a crime in international law, most particularly the
possibility of including it within the jurisdiction of the ICC. First, he writes, is the =
problem of lawyers “ruling the world aécordiﬁg to their own versions of the law, in
disregard of the notions of law held by those who disagree with them.”® He goes on
to dispute the entire concept of an international criminal court:

1 am reminded of Plato’s Republic, in which rule by “guardians” is proposed.
It is pointed out that those selected by whatever means to be guardians, if
they are truly fit for the role, will certainly refuse it... Yet I know of few
international lawyers who would refuse selection to positions in the
international court or its prosecutorial arm. They would all like to rule the
world according to their notions of “law”; but since lawyers notoriously
disagree about written, let alone unwritten, law, the anticipation that the
members of the tribunal and its prosecutorial arm would share the same
liberal values seem unduly optimistic. It also begs the famous question: “Who
guards the guardxans‘7”66
Although the title of his article is “Legal Response to Terror: An International
Criminal Court?”, it is perfectly clear that Professor Rubin not only questions the

efficacy of givihg ICC jurisdiction to terrorism, but of the ICC itself. “[A]n

international criminal court,” he writes, “seems fundamentally inconsistent with

5 Alfred Rubin, “Legal Response to Terror: An International Criminal Court‘7” 43 Harv. Int’l L.J . (Winter
2002) 65, 68.
% bid., 68.
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democratic processes.”®’ The argument here is that the prosecution of individual
criminals acting as leaders or agents of a government is an unwarranted intrusion on
state sovereignty, subjects these persons to the will of the fickle and perhaps hostile
international community, and fails to bring justice to the victims.®® In an’
extraordinary passage that could have been drawn verbatim from the defendants’
arguments at Nuremberg, Rubin declares:
“[A]Nl the [ICC] does is have foreigners do what the domestic order would
rather not, for fear of provoking an unfavorable reaction by its citizenry....For
foreigners to question the governmental acts of any government seems to
involve necessarily an intrusion into the internal affairs of the acting state. A
large populace might support a repressive regime, as Germany as a whole -
probably supported Hitler in the late 1930’s....To attach criminal liability to
the persons elected or selected to represent that large populace seems to blame
a single person or small group for the default of a very large group.®
The'principle of individual accountability by leaders or agents of the state for
criminal acts committed by that state was established in 1945, and has remained—
despite Professor Rubin’s objections--the goverhjng principle of international
criminal law ever since. Moreover, his argument that lawyers are inherently unfit to
govern the law seems farcical at best, not unlike Groucho Marx’s crack that he would
never belong to a club that would take him for a member.
Yet despite their bombastic nature, Rubin’s remarks cannot be entirely
discounted. Many of the fears he expresses over fairness and state liability were
shared by the United States government, which declined to submit itself to ICC

jurisdiction at almost exactly the same time his article appeared. The prevailing

- grounds for their decision was the fear that the United States would compromise its

" 1bid., 68.
8 Ibid., 68-69.
* Ibid., 69.




sbvergignty by allowing international adjudication of its citizens; moreover, that the
United States as the pre—eminent world power and “world policeman” would bg
uniquely targeted for its actions.”® But Rubin’s insistence on the evils of state
accountability seems strangely disjointed from the question of whether terrorism—
which is inherently a crime committed by individuals, not states (unless those
individuals are acting under state sponsorship)—should fall within the jurisdiction of
the ICC. Professor Rubin does not address himself to this issue, but rather proceeds
to offer his own alternatives to ICC jurisdictioii for terrorism. Pe'rversely,Ahis stance
seems to be based not on the assumption that terrorism is not ‘good enough’ for the
ICC, but that the ICC is not ‘good enough’ for terrorism: “If not an international
criminal court dominated by lawyers,”"” he write;,s, “then what is the appropriate legal
response to terrorism?”’? Clearly, it is not to be found amorig the starry-eyed

r
lawyers: “The international legal order”—a unique term for international customary |
law—*‘poses several answers to this question—answers that have been ignored by
those whose hearts are set on creating an inteinational criminal court, and thoée who
}iave not considered the possibility that many others might disagree with their
values.”” Professor Rubin’s idea of an ‘appropriate response,” as evidenced from the
four alternatives he provides, is a resolute adherence to the status quo. Thus far i-

Rubin seems a strange addition to our discussion of the “universalist” approach, as

he patently rejects any universal concept of terrorism under international law. Yet his

7 See, generally, Todd Sailer, “The International Criminal Court: An Argument to Extend its Jurisdiction
to Terrorism and a Dismissal of U.S. Objections,” 13 temp. Int’l & Comp. L.J. 311.

7! Professor Alfred Rubin is a Distinguished Professor of International Law at the Fletcher School of Law
and Diplomacy of Tufts University, so one wonders at the source of this vitriolic attitude towards the legal
profession.

72 Rubin, 69.

> Ibid., 69.
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four alternatives to ICC jurisdiction are predicated—paradoxically—on an implicit
recognition of terrorism as violation of the law of nations within U.S. domestic law:
First, of course, is the availability of domestic criminal remedies. Under well
-established rules of the international legal order, each state may enact and
enforce its own criminal laws with regard to acts done within its own territory, or
even by its nationals abroad. ...Furthermore, there is an Effects or Objective
Territoriality Doctrine that seems to permit the enforcement of certain laws (such
as conspiracy) against acts committed by foreigners abroad....Second, there are
moral remedies for moral defaults: exposure, discussion in a public forum..., a
free press, and public shame. Third, there are available national non-criminal
remedies, such as refusals to deal or export and import controls....Most
intriguing is the fourth possible remedy: civil suits in the United States or other
appropriate jurisdictions.™
The solutions that Professor Rubin proposes are markedly similar to those of
Professor Rosetti, and fail for precisely the same reasons. The restriction of terrorist
jurisdiction to domestic courts, as I have argued, cannot address the gravity of the
threat which terrorism poses today. As an international crime, terrorism mandates an
international response. Domestic remedies can only address individual acts of
terrorism that fall within specific criminal parameters, and are thus reactive, not
proactive. Moreover, they are silent on the issue of pursuit and capture of terrorists,

" an issue that is as central to the current “war on terrorism” as the nature of terrorism
itself. Professor Rubin’s status quo approach stresses the availability of sanctions,
shaming, and similar means of traditional pressure. The viability of these methods as
deterrents is far from proven; moreover, even if one gives them the benefit of the
doubt on that score, they remain effective only against states, not individuals nor

organizations. The idea of publicly shaming a terrorist organization, such as al-

Qaeda, is laughable.

" 1bid., 69-70
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The third and most sensible solution to the promulgation of a new international
terrorist law is the incluéioh Qf terrorism within the jurisdiction of the ICC. Pfofessor
Rubin’s objections on this point seem directed more at the ICC itself than the
efficacy of granting it jurisdiction over terrorism. Furthermore, they _rely on concepts
of state sovereignty and immunity that are not only erroneous since 1945, but
irrelevant. If adopted, terrorism would in fact be the only judicable crime in the ICC
that would not require a nexus to the state.

The possibility of incorporating terrorism within one of the four crimes under
current ICC jurisdiction has already been discussed. The alternative, cre;ation of
terrorism as a fifth offence, has been the subject of considerable debate. In his artiéle
“The International Criminal Court: An Argument to Extend its Jurisdi;:tion to the
Terrorism and a Dismissal of US Objections,” Todd Sailer discusses this course of
action in depth. Recognizing the problem of a legal vacuum in the United States’
“war on terrorism,” Sailer sees ICC jurisdiction as the answer: “A better solution to
international terrorism is to lessen the need fo£ nations to respond to terrorists and
other international criminals with force. Instead, the intefnational legal system need;
to be strengthened, and made more effective in bringing the world’s Villai_ns to
justice.””

Some scholars maintain that the ICC was never intended to deal with non-state
crimes like terrorism. This, as Sailer points out, is not the case. As early és 1937, the
Cohvéntion Against Terrorism of the League of Nations undertook to create an
international criminal court to prosecute terrorist crimes. The issue of terrorism was

again raised in connection with international justice in the 1980’s, when the Soviet

5 Sailer, 312.




Uni;)n—which had previously been opposed to the creationb of the ICC—reversed its
position on the grounds that an international criminal court would be ideal for
prosecuting terrorist crimes.’® Even in the United States, the efficacy of ICC terrorist
jurisdiction has found supporters. Senator Arlen Specter stated before Congress that
“if we could have a convention that lists specific terrorist offences, each with proper
elements, and establish an international. ..criminal court to prosecute these offences,
it would actﬁally assist in the battle against terrorism.”’’ Terfori_sm’s non-inclﬁsion in
the ICC does not denote that it has no place there, but rather tﬁat no consensus has
yét been achievea on its definition. Sailer offeré his own:

[A] simple definition is readily available which would effectively resolve the

ambiguities inherent in the term ‘terrorism.” This would involve drawing the

line between an impermissible terrorist act and a political offence according to

the victim or target of the act in question. If violence is intentionally directed at

civilians or civilian property, then the act should be labeled as terrorism.”®

There are many reasons, as Sailér points oﬁt, for favoring the ICC over strictly
domestic jurisdiction for terrorism. First, ICC jurisdiction would prevent incidents
such as the Lockerbie‘dispute, where Libya resisted extradition of suspected
terrorists on political grounds. If terrorism 1s classed as an intémational crirﬁe, states
could nb Jonger harbor suspected terrorists; if the ICC had jurisdiction, states could -
not hamper the extradition process.” “The ICC could avert situatiéns like the
Lockerbie affair if it had jurisdiction over terrorism,” says Sailer:
Either the Security Council, a member state, or an independent prosecutor
could refer such cases to the ICC.....The ICC is designed to complement

national judicial systems in situations, such as the Lockerbie case, where a
national judicial system is either unable or unwilling to carry out investigation

" 1bid., 314.
" Quoted-in Ibid., 320.
" Ibid., 320.
7 Ibid., 328.




or prosecution. The ICC could thus be very effective in eliminating safe
havens for terrorists. 80

Second, the ICC would act as a more impartial body thaﬁ an individual state
court situated—as is often the case—in the country where the terrorist act occurred.
This would also remove the defense of states harboring terrorists that they fear biased
adjudication if extradition was granted. The horrific nature of terrorism, says Sailer,
renders it a difficult crime to judge impartially if the court sits in the affected state.®!
For térrorism, like treason, is a crime imputed against all the citizens of a country;
thus, in effect, terrorist trials in victim states are being adjudicated by the terror
victims themselves. A converse problem occﬁrs where the requested state;—that is,
th_e state which has been asked to extradite the suspected terrorist—chooses instead
to prosecute itself. Such a decision would likely reflect a political motive other than
the desire to do justice, and might insure unwarranted leniency for the defend_ants.82
;‘]'luese types of problems could be easily circumvented by referring cases of
international terrorism t;) the impartial body of the ICC,” Sailer argues, “Resolving
international matters before such judges would greaﬂy enhance objectivity and
impartiality, which would result in greater fairness to éll parties involved.”®?

The idea of an impartial and international body adjudicating terrorism is
appealing, for it reflects an understanding of terrorism as a truly international crime .
meriting an iﬁtemational response. Not only will ICC jurisdiction insure greater

impartiality for the accused and the accuser, it will also “be an important step toward

0 1bid., 328.
¥ Ibid, 329-330.
52 1bid., 328.
% 1bid., 330.
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reducing animosity and distrust among the diverse peoples of the world.”’_;4 The
fundamental problem of domestic jurisdiction is its limited scope; no matter how
inclusive a state’s laws may be, no state can force extradition of a defendant from
another unwilling state. There are two solutions to this problem. One is to overcome
by force all states that reque extradition; an approach which seems to have been
followed in Afghanistan and Iraq. The secoﬁd is to cede jurisdiction to an
international court with the understanding that, undef the principles of au; dedere aut.
Judicare, states that refuse to grant extradition to this impartial body are committing
an offence not merely against the aggrieved victim state, but the international
community as a whole. The problem of achieving international consensus,
»disastrously unsuccessful in the reéent war with Iraq, may thus be avoided. |
Moreover, 1CC jurisdictioh would prevent the spark of conflict from aﬁsing between
states over the terrorists’ nationality. The ICC, Sailer writes, “would...enable victims
to assign blame to specific individuals rather than to the nation or group to which the
criminal or terrorist belongs.”® This would also reflect a correct interpretation of
terrorism as distinct from state actions such as genocide, éﬂd closer to other forms of
international private malfeasance, such as piracy.

The final reason for granting ICC jurisdiction over terrorism lies in the.familiar
problem, encountered earlier in our discussion of piracy law, of ‘political’ terrorism.
Most extradition treaties contain a “political offence exception’: an exception to
extradition for crimes committed in furtherance of a legitimate political purpose. The

reason for this exception is twofold; first, it prevents states from seeking extradition

¥ Ibid., 330.
® Ibid., 331.
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sole]y onA the grounds of political benefit to themselves, rather than the occurrence of |
an actual crime; second, it recognizes the right of people to rebel against their
governments without fear of international reprisal.* This is also known as the right |
to self-determination, and is a fundamental tenet of internati-onal.law. The problem
with extradition is that there is no uniform standard among states as to what
constitutes a ‘politicél’ aét. The United States and Great Eritain employ an
‘incidence test,” meaning that the alleged political act must be in furtherance of a
political uprising..87 Mere declaration of political motives does not hold weight, any
more than in the ‘political’ pifacy exception discussed &upra. Sailer sees the danger |
of hetérogeneous political offencé exceptions as possibly “eroding the people’s right
to self determination embodied in Article 1 of the U.N. Charter.”® He points out that
the opportunity for states to declare any act of rebellion as ‘terrorisrh’ 1s great, and
posits that even the American Revolution of 1776 might be termed thus under the
currently vague international standards.®® “There is a much better solution,” he
writes, “that could resolve most of the difﬁcu]ties with extradition and the political
offence exception that have been outlined,”:
This solution would be able to provide impartiality, uniformity, and could
also be tailored in such a way as to preserve the people’s right to self
-determination, while simultaneously fulfilling states’ goals of reducing
incidents of terrorism more effectively. This solution consists of granting the
ICC jurisdiction over terrorist acts.”

The concept of the ICC as an impartial, apolitical alternative to extradition has

even greater merit considering the refusal of the United States to submit itself to ICC

% Ibid., 331-332.
¥ Ibid., 331.

% Ibid., 337.

¥ 1bid., 337. -
* Ibid., 339.
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jurisdiction. Under the current circumstances, the ICC might well bécome an
impartial and apolitical alternative to U.S. courts. This would then pﬁt pressure on
the United States; first, to ensure that it conduqts its prosecutions fairly, consistent
with those of its-i.ntemational counterpart;,secohd, to reconsider its refusal to join,
since as a member it would be in a better position to arrange for the extraditioﬁ and
prosecution of a far greater number of terrorists than its own laws and treaties would
otherwise allow. Conversely, states that feel justified in refusing extradition to the
U.S. might not be able to muster the same arguments for extradition to an ifnpar-tial,
international criminal court. In a backhanded ménner, this also aids the United
States: for the net result is a greater number of terrorist prosecutiéns. Moreover, as
Sailer writes, “the ICC also has the distinct advantagé of being ab.le to fight
international terrorism more effectively without having to completely eliminate the
political offence exception, and the right to self determination that the ekception‘
providés for.>!
The preceding arguments make a strong case for ICC terrorist jurisdiétion, but
two questions still remain: 1) on what basis should jurisdiction be granted? and; 2)
should terrorism be given its own category? As to the first, William Schabas argues
forcefully that terrorism has no place in the ICC, as the intended purpose of the court
is to deal solely with government-related crimes.”® As I noted earlier, this is
inaccurate. Professor Daniel Prefontaine notes that théré is nothing in the Rome
Statute which explicitly restricts imemaﬁonal crimes to state actors; he believes,

conversely, that the loose definition of crimes against humanity is broad enough to

*! 1bid., 338. '
°2 William Schabas, “The ICC: The Secret of its Success” (unpublished article)
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én’corﬁpass a plethora of terrorist acts.” Todd Sailer agrees that the ICC
mandate is broad enough to include terrorism, but disagrees that it should be
incorporated within crimes against humanity. The Rome Statute, he notes, states that
the 1ICC “shall haile the power to exercise its jurisdiction over persons for ‘ghe most .
serious crimes of international concern.”* Since September 11, it would be difficult
to argue that terrorism fails to meet this standard. Even prior to the attacks, terrorism
was recognized as an international menace. Speaking before the U.N. General
Assembly on September 21, 1998, President Clinton declared that states should v“put

795 4 statement which was

the fight against terrorism at the top of our agenda,
underscored with deadly fofce almost exactly three years later. Sailer takes a res
ipsa loquitur approach to the question, noting that “the fact that international
terrorism is a serious crime of international concern, and should therefore be within
the jurisdiction of the ICC, is also evident from the great amount of attention that has
been devoted to the problem in the international arena.”®® His article was written in
1999; it is certain that international aftention has only increased manifold since that
time.

Yet Sailer does not concur with Fry and Prefontaine on the issue of incluﬁing
terrorism within an existing ICC offense. With regard to crimes against humanity,

Sailer notes: “The fact that the typical act of terrorism is not generally a widespread

or systematic attack probably means that terrorism would not be found to qualify as.a

% Daniel Prefontaine, “Under International Law is there a Category of Prisoner in Armed Conflicts Known
as an “Unlawful or Unprivileged or Enemy Combatant?” Canadian Council on Int’l L. Conf. (October
2002), 4. ' A

* Sailer, 318.

% Quoted in Ibid., 323.
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cﬁme against humanity, even though a terrorist act 40ften involves murder or other
attack directed against a civilian population.”’ Similarly, terrorism fails to qualify as
genocide because of its sporadic nature and divergent motives (to recall Fry’s
example cited earlier, one mi ght argue that the al-Qaeda wish to destroy all
Afnericans, but that is far from a universal sentiment even among organized terrorist
groups).98

Sailer argues that terrorism should be given separate jurisdiction and an
accompanying deﬁnition, noted above. He claims this can be done easily’, but that
is hardly the case. Persuasive as his arguments for ICC jurjsdictioﬁ may be, the
problem of definition remains. While Professor Sailer’s suggested definition of
terrorism as intentionally directed violence against civilians is certainly concise, it is
also very problematic. The political/non-political dilemma which has confounded
previous scholars is a false dichotomy, he claims: “No political cause can justify
atrocities committedlagainst a civilian population.”'® But this definition does not
distinguish between domestic and international terrorism, single actors versus
organizations, nor even insurgency versus outright terrorism. It 1s, in short, not a
definition for terrorism at all. While ICC jurisdiction seems like the most promising |
response to the current threat of international terrorism, the task of creating terrorist
law de novo remains insurmountable. Terrorism cannot be squeezed into the confines

of an existing law which does not fit it, but nor can it be given a definition out of thin

" Ibid., 321.
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air. The solution, I argue, is to create a separate category and supply it with a |
deﬁnition from exisﬁng customary ihternational law.
Conclusion:

This chapter has raised a number of problems surrounding the internétional
legal response to organized terrorism. The most important are: 1) should terrorism be
handled primarily in domestic or international courts and 2). should it be a distinct
legal category, or incorporated into the existing law?

The first question is made paramount by the United States’ refusal to join the
ICC. Without American paﬁicipatibn, one might argue, international terrorist law
would be a paper tiger; a situation easily analogous to the efforts of the League of
Nations, which also Jacked U.S. ‘support. The cjuestion has both an idealistic and
pragmatic response. The idealist would probably regard the ICC as the ideal seat of
jurisdiction for terrorisi crimes, citing all the reasons given above. Clearly, the
international scale of terrorism and the pattern of response by such countﬁes as the
United States both cry aloud for an international legal framework to ad(iress the
problem. It would be hoped, as noted above, that the creation of the ICC as an
alternative jurisdicﬁon would compel the United States to reconsider membership or,
at the least, provide a counterbalance to American efforts to pursue, capture and
adjudicate terrorists.

However, under the existing state of things, a pragmatist would argue that a
domestic response has the yirtue of being more immedilately effective. Recognition
of terrorism és a crime sui generis under American law would, as Professor Rosetti

argues, allow for a much more concerted and effective response to terrorist acts -
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against American targe‘is around the globe. It can certainly be argued that the most
efficient means of combating the threat of organized terrorism is to focus on the state
whose laws and courts will have the greatest role in adjudicating it. In addition,

creation of domestic terrorist law is a far easier matter than its international
counterpart, for it does not require the same degree of consensus on definition. The
American Congress might simply agree upon a definition which best suits the
circumstances and enact it into law-accordingly. Hence, another advantage of the
domestic approach is speed. The threat of terrorism has increased exponentially over
the last five years, with no sign of abatement in the near future. The impetus has
never been greater for American jurists to respond to this new and potent menace
with a coherent, consistent body of law. Numerous criminal statutes notwithstanlding,
that law exists neither domestically nor internationally. While the domes_tic approach.
may not Ee the most ideal solution over the long term, itis a necéssary first step.

Yet even if domestic legislatiqn is warranted, this should not and does not
preclude the necessity for an international terrorist law. Domestic and international
law are not in competition, but symbibsis. Eyen without an American presence in the
ICC (or, as some might argue, because of that fact), the burden is still on the
international community to create an effective global response to a truly global
problem. Recent events have proved that even attacks launched against the United.
States do not always occur on U.S. soil; while there have been only two notable
attacks in the U.S. itself (both against the World 'frade Center, in 1993 and 2001),
terrorists have struck against U.S. citizens in Yemen, Bali, Nigeria, Israel, and

elsewhere. The ICC could claim jurisdiction over any and all of these offences,
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assuming thét the locus state was a member. The purpose would not be to pre-empt
U.S. jurisdiction, but to éct ini accord with it under the principle of aut dedere aut
Jjudicare; states which refused extradition to the U.S. on political groﬁnds could not |
offer the same argﬁment to the ICC. The ICC would thus be a powerful addition to
the war on terror, asserting its jurisdiction over a greater number of suspected
terrorists than could otherwise be f)rosecuted. |

As to the second questi'on of incorporation versus categorization in
interﬁational law, I believe piracy provides the solution to the dilemma. Terrorism is
a distinct crime; it merits a distinct c]assi.ﬁcation. But those who favor inc_orporation
recognize the near-impossibility of finding consensus on this classification, as
definitions are widely divefgent and fail to resolve the crucial question of political
motive. Here piracy is immensely useful, for it provides us with the example of a
crime that has likewise struggled with the political question, and answered it by
distinguishing between state or state-sponsored acts of piracy and ‘private motives.”
This distinction can be easily applied to the question of terrorism versus insurgency,
for the central inquiry is precisely the same: Is this act committed on behalf of a
recognized state or quasi-state actor? If it is, then it is “political.” Acts which are
committéd by legitimate state/quasi-state actors may still be violations of
international law, but they would then fall into'the prescribed categories of existing
ICC jurisdiction. The function of melding piracy and terrorism law is to provide
uniyersal jurisdiction for private actors whose offenses rise to-the level éf
international atrocities but cannot be prosecuted as agents of the state. Pirates are

currently the only ‘private’ criminals recognized by international law, under the twin
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doctrines of hostis humani generi and universal jurisc!?ction. An extension of these
principles to terrorism not only provides déﬁnition and precedent to the crime, but
poses a counter-example to the dichotomy between legitl;mate insurgency and
‘illegitimate’ terrorism.

' This.l-ast point requires some explication. Poliiical insurgency has a legal
deﬁnition, but its inverse—terrorism—does not. The political offence exception
defines ‘legimitate’ insurgency as acting with the intention of overthrowing an
existing government. Terrorism is defined as an act that does not meet this criteria.
This is equivalent to an equation in which A has a positive definition, and B 1s
defined as not being A. Piracy provides the other half of the equation, deﬁning
terrorists as hostes humani generi: private individnals committing international
atrocities for personal motives, subject to universal jurisdiction.

In sum, the melding of terrorism and piracy in intémationa] law solves many of
the problems encountered herein. First, it need not favor domestic or international
solutions; ideally, both the American piracy laws (which defer on definition to the
law of nations) and international law can be sources for this reform. Domestic
legislation provides a swift means for recognition of terrorists as hostes humam’
generi in Américan Iaw and correspondingly the basis for a new criminal code for
the ‘crime’ of organized terrorism. The ICC, in éontrast, provides the opportunity for
recognizing terrorism as an offense against the law of nations, and of terrorists as
international _cn'minals subject tn universal jurisdiction. Moreover, in absence of an
American presence in the ICC, it provides an alternative jurisdiction for accused

terrorists whose states would not allow extradition to the U.S., as well as providing a
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model for American courts to follow in their adjudication of terrorists. Secondly,

problems of legitimacy and definition in the ICC. Terrorism-as-piracy will not be
seen as ‘new law’; rather, it will be seen as the most contemporary manifestation of
the first international crime. Thus, the category of terrorism will not lack for

legitimacy, nor definition.
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Chapter 4: Proposing a New International Terrorist Law

Introduction: The Need for an jnternational de of Terrorism

During one scene in the Broadway play 4 Man for All Seasons, the famous Enghsh
jurist and martyr Slr Thomas More is confronted by his evangelical son-in-law, Wllham
Roper. Disagreeing with More’s apparent passivity in the face of an unjust law, Roper
declares, “I would tear down every law in England to get at the Devil!” To which More
responds:

“And when the last law is down and the Devil turns round on you, Roper, where
- will you hide, the laws all being ﬂat? This country is planted thick with laws from coast
to coast—man’s law’s, not God’s. If you tear them all down (and you’re just the rﬁan to
do it!) do you think you could stand upright in the winds that blow then? Yes, I give the
Devil the benefit of law—for my own safety’s sake.”!

More’s warning has never been more apt. As the United States and her allies
pursue their war on terrorism across t?very continent, the international community
struggles to r¢sp0nd to the two greatest challenges in its recent history: the un;)éralleled
menace of organized terrorism that threatens to hndenniné the very foundations of
established states, and the sudden emergence of a brash, aggﬁéved, hegemonic world
power that threatens the delicate balance of alliances in its implacabié hunt for those who
wronged it. Quéstions are suddenly being asked of institutions .aI\ld principles that long

went unchallenged: What is the proper role of the United Nations, or its laws? Of the

ICC? Of international law itself? The new millennium has provided us with an entirely

' Robert Bolt, 4 Man for All Seasons, 1962. Quoted from Joseph Lash, From the Diaries of Felix
Frankfurter New York: W.W. Norton, 1975), 50. Lash remarks that at this particular scene during the
performance, Justice Frankfurter of the U.S. Supreme Court whispered repeatedly in the darkened theatre,
“That’s the point! That’s it, that’s it!”
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new form of conflict: state vs. non-state. Hence, military operations in Afghahistan and -
Iraq may one day be seen as a prelude to the actual conflict betweep states and terrorists;
a necessary step, to be sure, as the first stage of the battle againsf terrorism must be to
rémove the aegis of state-sponsorship. Ultimately, however, these operations may serve
only to clear the board for an entirely new game: a game un']ike any other, for which there
are no rules. The principles of international relations and intemational law are predicated
on the premise that war is either inter-state or intra-state; in other words, between two
nations or within one, as in ‘revolution or civil war. This concept is already becoming
obsolete in the face of the war on terrorism. Sharp breaks have appeared in the relations
between the United States and her erstwhilé allies, breaks that may be further exacerbated
as this new form of conﬂict is played out. The nft between the United States and the
United Nations has been termed an indication that “the gloves are off”: in the face of a
very reai and entirely novel threat to its secﬁrity, the United States no longer feels bound .'
to defer to international consensﬁs on the means by whiéh it may protect itself.

Thus the world may be experiencing a shift in power politics as great ‘as the collapse
of the Soviet Union in 1991. In the following decade the United States reigned as an
uneasy hegemon, still feeling the aftershocks of fifty years’ Cold War and unsure of its
place on the international scene. During this time Ameriéa experienced a decade of

{unparalle]ed prosperity, security, and optimism. Under the ]iberal leadership of President

Bill Clinton, the United States seemed determined to fulfill its destiny as the champion of
international human ri ghts, freedom, and the rule of law. In the midst of this euphoria the
International Criminal Court was finally brought into being, with the eﬁthusiasfic

support—at first--of the United States. In the ten years between 1991 and 2001, the
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United States held its position on fhe infernationa] scene as Caesar Augustus once did in
Republican Rome: primus inter pares, first among equals. It was an illusion, of course--
as much as it had been in Augustus’ time--but it was a grand illusion all the same.

On September 11, 2001, the illusion ended. Threats which had seemed remote in
Yemen andANigeria suddenly became paramdunt in the American consciousness. The
United States, urider the leadership of President George Bush, adopted an approach to
diplomacy which is best summarized by the président’s own words: “You’re either with
us, or with the terrorists.” It embarked on a campaign to root out terrorism at its source,
beginning with states known or suspected to have h;arbored terrorists. Gaining
international consensus to remove the Taliban in the wake of September 11 was not
difficult. Convincing an uneasy intérnational community about the similar. threat of Iraq -
one year later proved impossible. Yet the lesson that the United States has drawn from its
failure to obtain U.N. support for Operation Iragi Freedom may not be what was
intended; a majority of Americans, among them many in the leadership, néw quesfion the
efficacy of requesting U.N. consent at all for actions regarding state security.
Internationél denunciation of ‘American»imperialism” rings like a cry of “O tempora, O
mores!”, and leads to the question: has the United States abandoned the preteﬁce of the
world Republic in favor of Imperial rule? |

The arguments of many scholars post-September 11, including the aforementioned
Alfred Rubin, seem to suggest it has. The United States has abruptly withdrawn its.
support from the ICC, as it had with the Kyoto Agreements not long before. bAs it pursues
its war on terrorism the question is no longer whaf international guidelines it must obey,

but whether it need obey them at all. Efforts to create a new international terrorist law
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may face their greatest obstacle--not from the terrorists--but from the state most directly

affected by that law: American indifference. Bizarrely, the United States might regard the

legal vacuum surrounding terrorism as an ideal cliniate for its actions: without the
gridiron of legal responsibility, all is permissible.

The United States is, in effect, laying the law flat to get at the Devil. But More’s
warning suggests the danger of this course: with law governing neither states nor
terrorists, this 21* century conflict has the potential to degenerate into anarchy.
Civilization itself is predicated on the primacy of immutable law over transient conflict.
Thus the rule of law is more important than thé threat, however great, to the nation-state.
It is so because it is the nation-state; law is the matrix for society, and the government’s
source of legitimacy. International law transla;[es this relationship from citizen-to-
government to state-to-state, providing a code of diplomatic conduct that ensures the
continued survival of the international community.ﬁ‘om lawless war and universal
destruction. Organized international t¢rrorisrh strikes at the very heart of these
relationships. Terrorists, like pirates, engage in a “war against the world,” challenging -
both the sovereignty of the state’s laws and the fundamental structure of the state itself.
Domestic legal responses, while an imperative first step, cannot fully address the -
problem. The limit of a state’s criminal law extends to its borders and iis citizéns; it was
for this reason that an international criminal law was created to deal with offenders whose
crimes transcended thé menace to an individual state.

In determining the necessity of an international terrorist law, one must consider the
dual purpose of every criminal law. First, by prescribing certain conduct, it terms that

conduct anathema to society and effects through ﬁunishment to deter it. Second, by
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délineating the state’s role in the caiature, trial and punishment of offenders, it legitimizes
the state as the just enforcer of universal social principles. International terrorist law
performs both functions: first, terrorism is recognized as a crime sui generis which is
contrary to the social good; second, by ceding their impunity the United States and its |
allies gain legitimacy to capture; adjudicate, and punish offenders under the law.

It is not enough for the Unitéd States to declare that terrorists are international
criminals. For the threat of terrorism to be successfuﬂy countered, this de facto Statusf
must be accompanied with a deﬁrﬁtion de jure. International terrorist law will not only - |
govern the legal parameteré of jurisdiction and capture, it will also give terrorists legal
status as ¢nemies of the human race and subject them to universal jurisdiction. Terrorists
will not be enemies of one state but of all states. Thus thé United States’ burden will be
shared by every nation. The war on terrorism will become an intemationél effort,
transforming itself from personal vengeance and individual state security to international
condemnation and the eradication of a global scourge. Only in this manner can the threat
of global terrorism be successfully. countered. Today, Americans question why We must
give térrorists the benefit of infemational law. The answer is that we must do so for our
own safety’s sake. - v ~

 This thesis has argued that the only means of addressing the problem of terrorism m
international law is through the law of piracy. Piracy is the aﬁcestor of terrorism, sharin‘g
its essenti%ﬂ characteristics; its history in both fact and law mirroré that of terrorism.
Piracy is also terrorismfs blood brothér in‘ the law, raising the same problems of
deﬁnition and political exception that have frustrated re;ient attempts to create an

international crime of terrorism. Moreover, pirates share with terrorists the unique status
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of individual menaces to the international order, the only such criminals éxisting
independent from state agency or sponsorship. Based on the arguments raised in the
preceding chapters, the interrelation between piracy and terrorism cannot be doubted. The
question remains, however, of how best to approach this relationship in the law. This |
concluding chapter will addresé the question of formulating a new international terrorist
law based on the existing law of piracy. A proposal outlining this law’s definition and
jurisdiction will be advanced. Finally, the events of September 11, 2001, will be used as a
test case. The purpose of this test will not be to prove merely that September 11 fits the
definition of an act of piracy, but that all international acts of terrorism, as defined infra,
‘share certain commonalities with piracy sufficient to make them analogous under the law.
1 A Model Definition for the Crime of Terrorism:

The first chapter of this thesis demonstrates the strong historical linkageé between
piracy and terrorism. The second chapter outlines the synonymous mens rea, actus reus
and locus of piracy and terrorism. The third chapter has shown thaf there is no univer@l
definition of terrbrism to draw ffom, but rather a list of proscribed offences, all of which
could fit within the aforementioned definition of piracy. The only remaining task,
therefore, is to bring together these separate strands into a cohesive definition of
terrorism-as-piracy.

| Drawing‘from the 1982 United Nations Convention of the Law of the Sea as the
most recent source of pifacy law, and mindful of all the debates surrounding the question
of .political exemptions, piracy on land, and the problem of maritime terrorism, ]
recommend that the new definition of the crime of tenoﬁém—including acts of piracy—

to be deﬁned as follows:
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1) The crime of terrorism is defined as:

a) any illegal acts of violence or detention, or any act of depredation, destruction
of property or homicide;

b) as well conspiracy to commit such acts, membership in an organization which

~ conspires to commit these acts, and any form of active sponsorship including
financial support, refuge, or w1thholdmg knowledge of such activities from
the authorities;

c) committed by persons not acting under the colour of a state, government, or
revolutionary organization engaged in the replacement of an established
regime within the borders of its own state;

d) against the citizens or property of another state;

e) with the purpose of inflicting terror on the citizens or government of that state
or achieving international recognition for a private cause;

f) none of these provisions is meant to contradict or negate the existing terrorist

.offences currently proscribed by UN convention, covenant, treaty, agreement,
or customary international law.

2) Terrorists do not lose their definition under the law if they are sponsored by a

state, government or revolutionary organization acting in accordance with
clause (1)(b):

a) political exemption is only to be inferred if the terrorists act as de facto agents
of that state, government, etc. by committing their acts by its dxrect order and
in furtherance of its policy;

b) in that event, criminal liability transfers from the terrorists as agents to the
state as agency; and

c) the state is then inferred to have committed an act of war.

d) states which sponsor terrorist activities as outlined in clause (1)(b) are not
inferred to have committed acts of war, but share criminal liability with the
terrorists for any acts undertaken during their sponsorship.

3) The crime of piracy is defined as sharing the definition given in sections (1)
and (2), specifically for crimes committed:

a) on the high seas, against another ship or aircraft, or against persons or
_property on board such ship or aircraft;
b) against a ship, aircraft, persons or property in a place out51de the Junsdlctlon
-of any State;
¢) against persons or property within the jurisdiction of the State, where the
pirates have: '
1) descended by seato a coasta] port; -
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i1) descended by air to any city or township;
d) the crime of piracy also includes acts committed for pecuniary gain.

4) Terrorists and pirates are defined as hostis humani generis under the law of
nations, and therefore they are subject to universal jurisdiction, meaning:

1) as enemies of all nations, any state may effect the capture of a
suspected offender;
11) such capture must be made in accordance with international law;

111) the capturing state must then either prosecute the offender under
its own laws and in good faith, or;

1v) extradite the suspect to the jurisdiction of a requesting state, or to
a requesting competent international tribunal.

There are many reasons for ‘providing a joint definition of piracy and terrorism, but

the most crucial is that it solves the dilemma between political and non-political acts. We
have already seen how piracy law reflects a gradual shift away from the doctrine éf “sea-
robbéry” to one of “maritime terrorism”: an evolution which was delayed, though not .
deterred, by the events of the 20" century. We have also seen how contemporary scholars
face the same. obstacle with terrorism. The political spectrum of terrorism ranges from
legitimate aéts of insurgency at one end to isolated, individual acts of destruction or
homicide on the other. ﬁe former 1s proteéted by the right of self determination; the
latter falls Within the jurisdiction of ordinary domestic criminal law. The hybrid crime of
terrorism lies in the murky gulf between them. Without some precedent from which to
draw, no universal definition of terrorism can ever be agreed upon: for states and lawyers
will battle ceaselessly over what constitutes a ‘legitimafe’ insurgency on the one hand,
and what is an ‘ordinary’ crime on the other.

Piracy provides thé way out of this conundrum, as the definition offered above

indicates. In distinguishing between _poliltical and non-pblitical piracy, the consensus is

that for the political exemption to apply, the pirate must have some direct and appreciable
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nexus to a recognized government. This, in short, is the difference between pirating and
privateering. While both acts are offences against international law, the latter criminalizes
the government rather than the individual. The government is perceivéd to have
committed an act of war against the victim state; moreover, the illegality of employing
pirates as a fifth column suggests that the agent state may be subject to charges of war
crimes as well. This is precisely the same approaéh thét I suggest should be applied to the
difference between private terrorism (including state sponsorship as outlined above) and
terrorists as agents of the state. We need not become mired in the difference between
state sponsorship and state ageﬁcy: the former assumes only that the state aids or finances
the terrorist, whéreas in tﬁe latter example he or she is acting on direct orders from the
state, in furtherance of stat)e policy. In both éases the state is equally guilty, though the
precise nature of the crime differs between conspiracy to commit terrorism and war
crimes.

The crucial difference between them is not in the culpability of the state, but of the
individual: whereas a terrorist is defined above as hostis humani generis, persons acting
under colour of the state are regarded as agents of that state, and thus not individually
liable for the crime of terrorism.”> Similarly, revolutionaries acting on the orders of a
revolutionary government are likewise not terrorists, if their activities are in furtherancé
of a regime changé within their own state. Sdme might question how to distinguish
between revolutionary regimes and terrorist' organizations. I addressed this question in .

Chapter 3: revolutionaries seek to replace an existing regime with their own and direct

2 This would not, of course, exempt them from other crimes of international jurisdiction, including war
crimes, genocide and crimes against humanity. In fact, the purpose of a terrorist law is to apply to persons
falling outside the jurisdiction of these crimes due to their ‘non political’ status. Additionally, they would
be chargeable under applicable domestic law, including murder, assault, and robbery.
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their attacks toward that end, within that nation; terrorist or—ganizations have neither these
politicél ﬁor geographic limitations.

| A melding of piracy and terrorism settles the problem"of political exemptions once
and for all by removing the gray areas and réducing it to a simple question: does the
suspect act as an. agent of a sfate or revolutionary regime? If he does, then the other four
offences of the ICC govern his actions. If he does not, then he is a private actor and thus
exempt from prosecution for _thésc crimes. The central purpose of equating piracy with
terrorism is to create a separate category specifically for these individuals,
II. Suggested Jurisdiction for the Crime of Terrorism:

The question of appropriate jurisdiction for the crime of terrorism has been dealt
with extensively in Chapter 3, with considerable attention given to arguments on all sides
of the issue. It has also been advanced that the law of piracy provides a solution to the
legitimacy-efficiency dichotomy raised by many scholars, giving terrorism both a
deﬁniti'on and a history of precedent.

This thesis argues that the combination of piracy and terrorism allows for

“domestic and international legal recognition, and indeed both- are équally necessary to
combat the threat which terrorism poses. The United States has criminalized most
terrorisf acts under its own laws, and has provided a definition of terrorism in its code.

It has also, in 2001, passed the Patriot Act, which covers a range of terrorist activities and
commensurate state responses, including everything from protecting the northern border‘
to extending the permissible use of wire'intercepts. Title VIII, Whi.Ch is. hez:ided
“Strengthening the Crimiﬁal Laws Against Terrorism,” amends the definition of domestic

terrorism outlined in U.S. Code Section 233 1. Revealingly, the words “assassination or
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kidnapping” have been replaced by “mass destruction, assassination, or kidnapping.”
Under the new definition outlined in the Patriot Act, domestic terrorism is defined thus:
(5) The term ‘domestic terrorism’ means activities that—
(a) involve acts dangerous to human life that are a violation of the
criminal laws of the U.S., or of any State.
(b) appear to be intended—
§)] to intimidate or coerce a civilian population
(1)  to influence the pollcy ofa govemment by intimidation or
coercion; or
(ili)  to affect the conduct of a government by mass destruction,
assassination, or kidnapping; and
(c) occur primarily within the territorial jurisdiction of the U.S.

Section 808 of the Patriot Act offers a list of proscribed terrorist activities, which is
striking in its inclusiveness. A far cry from previous enumerated lists (as discussed supra
in Chapter 3), the Act includes offences ranging from the destruction of an energy facility
to the manufacture or use of biological weapons. In sum, the Patriot Act is a significant
advance in domestic terrorist legislation. Yet despite its breadth, the Act does little to
legitimize the crime of terrorism. The domestic definition remains largely intact, with the .
significant addition of “mass destruction,” but no linkage is made or even attempted with
any other form of criminal activity, nor does the law draw from any stated precedent. As
such, it is a definition without gravitas, and has already been widely criticized for its
reactionary emergence in the wake of September 11. For the Patriot Act to gain

recognition and legitimacy it must be wedded to American piracy law. Indeed, by giving

terrorism the definition and precedent of piracy, the United States will in fact be

- complementing both laws; a melding with terrorism and the Patriot Act gives piracy a

revitalizing boost of current relevance, while piracy provides this new terrorist law with

both the legitimacy and definition it so desperately needs. This same function will be
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served on the international level, but it is vital in U.S. law; the United Stéteé is the
principle actor in the war on terrorism, and hence its laws are the logical locus for the
first reform to occur.

Jt must be emphasized, however, that this is indeed the first reform. This thesis
advocates a two-stage process by which piracy and terrorism are wedded in both
domestic and international law. As it will be easier—given the legislative structure of the
United States—to effect this change domestically, it seems preferable to begin the
process with domestic laws. A bill should be introduced before Congress providing a
definition along the lines of that advanced above. This will not be in conflict with any
existing American criminal law. Neither the Patriot Act.nor Federal Code S. 2331 contain
any provisions which prohibit the marriage of piracy and terrorism; ﬁeither provide any
historical precedent for the crime of terrorism at all. Moreover, there is nothing in the
U.S. piracy laws—in definition or practice—which would preclude its alliance with
terrorism. The Harmony decision expressly includes acts of terrorism in its definition of
piracy; the legal trend of the 20™ century has been unmistakably towards universal '
merely serve to make apparent a relationship that has existed sub rosa for decades.

There is no doubt that such a reform is permissible under American law. The |
question, however, lies in the will of American legislatures to undertake it. Why should
they effect this change, when the current étatus of the law él]ows them to pursue terrorists
with relative impunity? One answer, outlined above, is that the United States has the duty
to grant due process to even the worst criminals. One might also érgue that democratic

nations have a special responsibility to make their criminal laws explicit, and their

160




punishments just. Yet neither of these reasons, 1 fear, would be sufficient to persuade a
reluctant legislature bent on extra(;,ting its pound of ﬂeéh from international terrorists. The
primary reason, then, for creating a cohesive Américan terrorist law must be to facilitate
the pursuig capture, extradition and adjudication of terrorists. All these aims would be
vastly aided by a crime of terrorism that owes its source to piracy and sﬁares its principles
of universal jurisdiction and hostes humani genéris.. Under the current law, terrorists can
only be tried for the crimes enumerated under Section 808 of the Patriot Act, not for the

. crime of terroriém itself. Thus, terrorists must either commit these acts or conspire to
commit them; in any event, the focus is on the act, not the actor. The crime of terrorism,
as defined above, includes liability fbr mere membership in a throrist organization. This
is analogous to numerous provisions in piracy law which criminalize membership in a
pirate band, absent any overt piratical actions. The assumption there, as here, is that
rﬁembership itself signifies a willful break from thé ‘lzvlws and protection of society and
thus classifies the culprit as an enemy of the hurhan race.

Secondly, the classification of ferrorists as enemies (;f the human race gives legal
credence to almost any action undertaken to capture them, at home or abroad, under the
doctrine of universal jun'sdic_tioﬁ. It has already been remarked that the American courts .
recognize this principle in piracy law; a similar recognition for tenoﬁsﬁ would mean, inv
effect, that the United States may capture suspected terrorists anywhere they masl be
found, énd compel the extradition of such persons from hostile states on the Qomds of
aut dedere aut judicare. A new terrorist law would not signify that the U.S. could do

these things when previously they could not; in fact, both have been done repeatedly

already. Terror suspects such as Osama bin-Laden are pursued worldwide; the United
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States has repeatedly demanaed extrédition of terrorists ranging from the Achille Léuro
hijackers to the Lockerbie bombers, on the basis of aut dedere aut judicare. The
difference, however, is that it would now be able to do so with the foundation of
universal jurisdiction behind it. Defining terrorists as hostis humani generis has no
adverse affect on their cépture or adjudication under the law. On the contrary, such a
classification would primarily serve to 1) justify past captures, and insulate them from
international liability as breaches of state sovereignty and 2) provide é foundation of
legality for similar captufes undértaken in the future. It is an established principle among
states that it is always better—given the choice—to act in accordance with the law rather
than in absence of it. A reform of domestic law along the lines I have outlined will give
‘the United States’ war on terrorism a solid. bulwark of legal legitirlnacy.v

Domestic recognition of terrorism and piracy will aid the U.S.” efforts to combat
terrorism worldwide, but a]oné it provides only part of the solution. Equally vital is a
parallel recognition in intemationél law, and the demarcation of jurisdiction to an
international court to try offehders for the crime. For all the reasons stated in Chapter 3, I
advocate the creation of a separate crime C;f terrorism in the ICC, with the definition
stated above. The arguments of numerous scholars have already demonstrated the
efficacy of ICC jurisdiction in contrést to any other alternative, yet there are also singular
reasons for creating a crime of terrorism-as-piracy in international law,“ jrrespective of
which court should have jurisdiction. First and foremost, the function of international
criminal law is to recognize certain forms of conduct Which the international community
abjure‘ as threats to society itself. Prosecution is only.one aspect of this criminalization;

equally important, if not more so, is the mere recognition of criminality, absent any
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mechanism fér capture or enforcement. The primacy of the second purpose is evident
from the law’s history: whereas ceﬂain activities—including piracy--have been deemed
‘crimes’ against the law of nations for hundreds of years, a viable and permanent
international court designated to try them is still in its infancy. The problem_ of
| enforceability redolent in nearly all international law suggests thét the purpose of such
law is as much symbolic as actual. Thus, while there are many practical arguments for
extending ICC jﬁrisdiction to the crime of terrorism, it is just as important to remember
the symbolic signiﬁcance of establishing terrorism as an international crime, and
terrorists as hostis humani generis.

Yet the practical arguments cannot bé overemphasized, either. Symbolic
significance without actual enforcement has been the persistent bugbear of international
ériminal law, aﬁd is the primary reason the ICC was created. The Court’s purpose is to
provide a permanent locus of jurisdiction for crimes that transcend national borders or
confound national judiciaries. Terrorism qualifies on Both counts. It is, by definition, an
international crime: committed by persons of one state against persons of another. It 1s
also a considerable problem for domestic courts, as previous difficulties in extradition
and political disputes aptly attes_t.‘Yet the mere creation of terrorism as an international
crime is almost meaningless without a cognate recognition of terrorists thcmselve§ as
enemies of the human race. This is because all of the crimes currently judicable by the
ICC concern actions made by a state or its agent; introducing the concept éf ‘private’ |
terrorism among (or within) these deﬁnitions.is frought with difficulty. Per;uasive as it
may be to term terrorism as a crime against humanity (which it certaiply appears to be),

the hurtle of state nexus remains to be faced. I have suggested that the problems
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encountered in finding international consensus on terrorisfn’s definition hie in the
impossibility of reconciling the private, non-state nature of terrorism with its overt]y
state-oriented criminal brethren. The debate then becomes one of séphist line-drawing
between “political” and “non-political” terrorism; a problem which can-easily be avoided
by giving terrorism the legal definition of piracy.

In sum, the best course for approaching the problem of international terrorism is to
effect the creation of a new terrorist law—based on the laws of piracy—for both domestic
and international jurisdiction. As long as the United States continues to abstain itself from'
&e ICC,' that court will serve as both a guarantor of due process for accused terrorists and
an alternate source of jurisdiction for suspects for _whom states including the U.S. fail to
secure extradition. Thus the ICC will not be a competitor or draip on individual state
jurisdiction, but rather a role-model and—more importantly—complementary judicial
body for cases which would be otherwise non-judicable. Domestic and international
courts will be workihg in tandem, prosecuting a far greater number of cases then either
could achieve by itself. Overall, the recognition of terrorists as hostis humani generis by
domestic and international law will give notice to terrorists and'tfle states that harbor
them that there is no safe haven for them anywhere on earth. Wherever they go, wherever
they rﬁay hide or seek shelter, they remain fugitives not only from the nations they have
attacked but from the world entire.

III. The Law in Action: September 11 and the Future of International Terrorism.
The immediate necessity for an international terrorist law post-September 11
lends urgency to the debate surrounding that law, rémoving it from abstract academic

inquiry. Thus it is not enough to merely demonstrate the close relationship between
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- piracy and terrorism as a basis for new law; it must also be shown how that law will aid
the _intemétional commuhity in the crises ahead. The problem facing jun'st's 1sa
formidable one; the rapid pace of events forestalls the dispassionate inquiry necessary for
creating a just law in favor of swift action, yet swift action without the foundation of law
may ultimately worsen the threat of terrorism rather than abate it. Hence, the argument
for creating a new law of terrorism from the existing law of piracy must not-only have
academic merit, but practical merit as well. It must faéilitate the capture énd prosecution
of terrérists under the law, while still providing the parameters by which states may
engage in these activities.

It is for this reason that I have chosen to examine the events of September 11, 2001,
in light of both existing piracy law anci the recommended law of terrorism-as-piracy. It is
not my intention, however, to base the entire legitimacy of this legal argument on its
applicability to the épeciﬁc ciréumstances of September 11. As I mentioned earlier, other
scholars have made this mistake in their attempt to relate September 11 to crimes against
humanit); and genocide. They have done so by arguing that certain elements of those
~ attacks—such as Bin Laden’s genocidal fatrwa or the sheer number of people killed—
have requisite commonalities with crimes under ICC jurisdiction. This may be true. But it
is not enough to 'pfove that the events of September 11 render it definable as an act of
genocide to argue that all terrorist attacks may be termed thus. The focus should not be'
on the singularities of September 11, but on the universal elements which it shares with
all intemational terrorist attacks.

The fuét of these is the piratical concept of ‘descent by sea.” This provision has

both singular and universal applicability to September 11. Singularly, one could argue
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that the fact that the terrorists flew airliners into a port city means that the attack was
analogous to the sacking of a coastal port by pirates emerging from their pirate vessel: the _
only difference being that the former descended from ;the air, while the latter descended
from the sea itself. International recognition of aerial piracy negates the significance of
this distinction; it has long been understood that pirate attacks may occur in the air as
from the sea, on the princ-iple that both are outside the jurisdiction of the state.

The circumstances that make September 11 an act of ‘descent by sea’” have a
universal e]ement as well. While not all‘ terrorist attacks occur on commercial aircraft, or
against port cities, the idea of international terrorism presupposes that the terrorist arrives
by some means from a country other that the victim state, with the express purpose of
committing a terrorist act against that state. This is equally true in cases where the
terrorist attack is not against the state itself but its outlying military bases,‘ embassies,‘
warships, or anywhere around the world where the flag of that state is flying. In all these
circumstances—but most particularly those involving attacks within the state itself-—the
idea of ‘descent by sea’ may be inferred to mean any person—not a citizen—who arrives
in the state from overseas with terrorist intentions. The reasons for this inference aré
provided in Chapter 2. As September 11 contains an actual descent by sea—by way of
commercial aircraft—it méy also be termed a legal descent by sea in that the terrorists
entered the United States from abroad for the express purpose of committing an act of
destruction and homicide. While the former circumstances apply to only a limited
number of attacks, the latter is nearly uni‘ver'sal.

Second, the concept of destfuction and homicide—absent any intention of taking—

is present in September 11, nearly all acts of terrorism, and the law of piracy. The attack
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on the World Trade Center accomplished three objectives: it terrorized Americans, killed
a significant number of them, and disrupted trade. In each of these intentions it was
analogous to the pirates’ “wa}' against the world,” as well as tolthe iegal éiements of the
crime of piracy as Want‘on destruction, depredation, and homicide, wit:h or without
pecuniary gain. While the scale of September 11 may be gréater, these elements are
present in nearly all terrorist attacks, either singly or in combination.

~ The third universal aspect of piracy and terrorism reflected in September 11 is the
idea of an “international’ crime committed by foreign nationalé. Although pirates might
be considered to be ‘at war’ with their own state, the legal definition of pirates removes
them from the legal protection of that state and renders them, in effect, stateless
crimir;als. This is the practical meaning of hostis humani generis. Terrorists as hostis
humani generis are similarly defined as ‘international’ criminals, and the crime of
terrorism presupposes an attack on the state by outéiders, not citizens under the aegis of
its laws. Accordingly, the definition of terrorism provided above contains the requirement
that the terrorists not be citizens of the affected state. The reason for this, as I have
discussed, is to distinglhlilsh between acts of legithﬁate rebellion or individual criminality
from the crime of terrorism. Was the Oklahoma City bombing a terrorist act? Under this
definition, no. The political motives ahd even the actions of Timothy McVeigh may
mirror those of a terrorist organization, but the fact that he was a citizen of the United
States must distinguish his crime—however heinous—from actual tenérism. Were it
otherwise, domestic courts would have the dubious task of distinguishi'ng homicide from
acté of terrorism, which would place an intolerable burden on the legal system. This

raises the difficult question, however, of terrorist acts committed on behalf of an
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international terrofist‘ organization by citizens of the affected state. While these would
not, strictly speaking, be crimes of international terrorism, the nexus between the criminal
and the organization—if proved;shéuld be sufficient to make an exception in
jurisdiction and allow the prosecution for crimes of terrorism to procéed. ;I'he justification
for this lies in the fact that terrorists are hostis humani generis, and consequently those
citizens allying themselves with international terrorist organizations remove fﬁemselves
from the protection of their state. Conversely, not every act of homicide or destruction
committed by a foreign national may be termed terrorist. As evidenced by the definition
above, the crime of terrorism contains a mens rea of deliberation to inflict terror or bring
attention to a cause. This must be distinguished from other motivations fof homicide, and.

| while the\distinc-tion may not always be entirely clear, it is not beyond the abilities of
justices to determine whether a suspect acted for private motives or in furtherance of a
terrorist agenda. /

Whereas the ‘descent by sea’ and international components of September 11 provide
the basis for a correlation between piracy and terrorism for attacks against the state on its
own territory, the hijacking element has applicability to acts committed not against the
state per se but against its property and citizens around the world. Sépt_emi)er 11, in fact,
is almost unique in combining both these aspecté——seizure of an aircraft and aﬁack on the
state—into a single act of teﬁorism. Yet the seizure of a commercial aircraft in ifself is an
act of piracy, defined as taking by force of a commercial vessel while in transit and
holding her passengers 'anc.l crew captive. The menace of aerial piracy—first addressed in
the 1932 Harvard Conventi’én-—has been the subject of considerable scholarly debate and

is recognized as a form of terrorism in the 1963 U.N. Convention on Offences and
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Certain Other Acts Committed on Board Aircraft,»the 1970 U.N. Convention for the
Suppression of Unlawful Seizure of Aircraft, and the 1971 UN Convention for the
-Supprcssion of Unlawful Acts against the Safety of Civil Aviation. It is also closely ailied
to that other great menace ’;o civilian transit, maritime terrorism. This relationship is
underscored by the 1988 Convention for the Suppression of Unlawful Acts against the
Safety of Maritime Navigation, which came in the wake of the 1985 Achille Lauro affair.
Thus September 11 can be regarded as the most receht of a series [of piratical attacks
againsf the vessels of the United States and other countries, and the passengers aboard
such Vgsse]s. Recalling the definition of piracy as an act of depredation, destruction or

homicide against a civilian vessel, it is unquestionable that the seizure of four civilian

aircraft and the deliberate murder of their crew and passengers qualify as piracy under the

. law.

: _Sebtémber 11 may, in fact, be considered as two distinct but interrelated acts of

' piracy. First 1s the seizure of said aircraft, which is a pifatical taking under both
international convention and international customary law‘ of piracy. Second is the -
deliberate use of these éircraft as the means of destroying United States property and
attacking United States territory. The link between them is the passengers, whose (ieath
may be considered both in furtherance of thé piratical seizu;re and of the attack agéinst th’c
World Trade Center. In either view, the applicability of piracy law to the events of
Septémber 11 has profound implications for applying that same law to the crime of
’;erlforism itself.

Conclusion:
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Just as events determine when a law is most needed, those same events will
eventually determine what form that law will take. It is impossible to speculate on the
future of international terrorist law »absent the eVénts of September 11, 200‘1 . Likewise it
is not the intention of this thesis to transform the law merely because of those attacks, but
rather to amend it so it may respond fairly and adequately to the new reality which they
engéndered. That reality, shortly stated, is war. The war on terrorism may lack the
traditional components of state vs. state conflict, but it must not be mistaken for anything
else. Two regimes have already.fallen il;l its wake; more may do so. Yet the war 1s not
truly waged against these sponsor states, but against the teﬁoﬁst cells which exist in
every nation, including our éwn. Terrorists may be of any nationality, and may be found
anywhere on earth. Thus this new war'is not merely between the state and its enemies,
but the state and itself. It presents problems of definition and jurisdiction which have
never been faced, and lie well beyond the existing parameters of domesti‘c and
internaﬁonal law. |

The problems posed by a war on terrorism exist not only arﬁong states, but
within them as well. Nations have two sets of laws: one for times of peace, another for
- war. Under the latter, peacetime libgﬂigs are curtailed, extemél restraints are imposed
upon social commerce, and some freedoms temporarily suspended. Sﬁch measures are
deemed necessary to serve the greater good of protecting the nation from infiltration by
its enemies, béth within and Vﬁthout. Yet never in its history has America faced a
situation such as it finds itself in today: Unlike the expeﬁences of the European states,
whose histories are replete with Hundred Years” Wars, nor those of the Middle East and

Africa, where local conflict spans millennia, armed conflict for the United States has
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always come in sporadic bursts. Its wars begin and end on definite dates, and it is entirely
unacquainted with the idea of perpetual war. Today, however, America is in a state of
quasi-bellum, or half-war, wherein the threat and the casualties are undeniable, yet the
course of the conflict and even the enemy remain nebulous. We cannot know when the
Wm on terrorism will end because we cannot use our successes and failures as a yardstick
of its progress. Thus, a universal deﬁnition of the crime of terrorism is as crucial for
domestic law and policy as it is for international relations.

The task before all states, but most particularly America, is to formulate a new law
to govern the pattern of this new and nebuloue conflict. The pervasive, ubiquitous nature
of international terrorism mandates that this law not oﬁly address problems affect inter-
state relations, but intra-state criminal matters as 'well. To do so, terrorist law must effect
a combination unique in our history: a melding of traditional concepts of individual
criminality with traditional concepts of international conflict. The key problem centers on
a class of international criminals whose actions and allegiénces raise them above the
status of mere criminals, yet who lack the legitimacy given te hostile states. If terrorist
law does not take into account this unique hybrid status—half-way between criminal and
revolutionary—then it will certainly fail to address the reality of 21% century terrorism.

Historically, there has bee’ﬁ only one class of private, non-state oriented |
international criminals, and that is pirates. Thus it is not merely advantageous to base the
definition of a terrorist on that of a pirate; it is essential. Classification c;f terfoﬁsrﬁ asa
crime against humanity or genocide may address the horrendous nature of the act, but it
fails to account for the singular status of the acfor. Both crimes, as with all international

crimes excepting piracy, presume that only states or their agents can be held responsible.
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Hence international criminal law, and the ICC itself, are extensions Qf the historical
presumption that just as conflict ’can only exist within or bétwecn states, international
crimes can oh]y occur during and in furthefance of these conflicts. The war on terrorism
stands in stark contrast td this presumption, reqhiring an entirely new pefspective not
only on the nature of international relations but of international iaw as well. The
transformation of the former has already begﬁn, and will emerge by natural process as the
United States continues its pursuit of térrorists across the globe. But thé transformation of
the latter must be effected by a positive act; it canhot r_ely on events to bring it to fruition,
for the law emerges not from events but in response to them, and is thus a profoundly
artificial and man-made creation. Recall that More spoke of “man’s laws, not God’s”
keeping order against the Devil’s wind. That is the task of térrorism law: to effect a
bulwark against the anarchy inherent. in a conflict without territorial boundan'e#, obvious

contestants, or legal parameters. And it is a task that can only be met by giving terrorists

their correct legal status as hostis humani generis under the law.
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Executive Orders

e Establishing the President’'s Homeland Advisory Council and Senior
Advisory Committees for Homeland Security (3/19/02)

o Citizen Preparedness in the War on Terrorism (11/9/01)

» Ready Reserves of Armed Forces to Active Duty (9/14/01)

o Declaration of National Emergency by Reason of Certaln Terrorist
Attacks (9/14/01)

Executive Orders Related to Terrorism Financing

o Executive Order 13224, Blocking Property and Prohibiting Transactions
With Persons Who Commit, Threaten to Commit, or Support Terrorism
(9/25/01)

e Executive Order 13099 Prohibiting Transactions with Terrorist Who
Threaten to Disrupt the Middle East Peace Process (8/22/88)

o Executive Order 12947, Prohibiting Transactions with Terrorists Who
Threaten to Disrupt the Middle East Peace Process (1/25/97)

Congressional Actions

e House Joint Resolution Authorizing Use of Force Against Iraq
» Bills and Joint Resolutions Dealing with Terrorism

e Combating Terrorism Hearings

s House Subcommittee on Terrorism and Homeland Security

Congressional Inquiry '

o Congressional Inquiry into Failures of the Intelligence Community Prior to
September 11: FBI's Handling of Phoenix Electronic Corporation and
Investigation of Zacarias Moussaoui Pnor to September 11, 2001
(9/24/02)

o Testimony of Deputy Secretary of State Richard Armitage before the Joint
Intelligence Committee (9/19/02)

o Prepared Testimony of Deputy Secretary of Defense Paul Wolfowitz for
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the Senate Select Committee on Intelligence and the House Permanent
Select Committee on Intelligence (9/19/02)

o Testimony of Former National Security Advisor Anthony Lake before the
Joint Intelligence Committee (9/19/02)

o Testimony of Former National Security Advisor Samuel Berger before the

Joint Intelligence Committee (9/19/02)

o The Intelligence Community's Knowledge fo the September 11 Hijackers
Prior to September 11 (9/19/02)

o Testimony of the State Department Deputy for Intelligence Policy and
Coordination Christopher A. Kojm before the Joint Intelligence Committee
(9/19/02)

o Testimony of an FBI Special Agent before the Select Committee on
Intelligence and the House Permanent Select Committee on Intelligence
(9/20/02)

o Testimony of a CIA Counterterrorist Center Senior Officer before the

Select Committee on Intelligence and the House Permanent Select
Committee on Intelligence (9/20/02)

o Prepared Remarks of FBI Agent Michael Rolince before the Select

on intelligence (9/20/02)

o Joint Inquiry Staff Statement, Part | (9/18/02)

o Statement of Kristen Breitweiser, September 11 Advocates before the
Select Committee on Intelligence and the House Permanent Select

Committee on Intelligence (9/18/02)
» Statement of Stephen Push, Treasurer Families of September 11, inc.,

before the Select Committee on Intelligence and the House Permanent

Select Committee on Intelligence (9/18/02)

United States Code

e U.S. Code, International Emergency Powers Act
s U.S. Code, The Anti-Terrorism and Effective Death Penalty Act
e U.S. Code, Criminal Code

—Penalties

Military Tribunals

e U.S. Department of Defense, Military Commission Order No. 1 (3/21/02)

» White House, Military Order on the Detention, Treatment, and Trial of
Certain Non-Citizens in the War Against Terrorism (11/13/01)

+ Executive Order 2002 Amendments to the Manual for Courts-Martial,

United States (4/12/02)
» Joint Task Force 160, U).S. Naval Base Guantanamo Bay, Cuba

State Actions

» National Conference of State Legislatures, Summary of State Legislation

and Governors' Orders Addressing Terrorism
e Pending and Proposed State Legislation

Federal Indictments and Court Documents

o Usama Bin Laden Indictment
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Notice of intent to Seek Sentence of Death for Zacarias Moussaoui
Plea Agreement in John Walker Lindh Trial

John Walker Lindh Indictment

Richard Reid Indictment

FindLaw's Documents Related to Civil and Criminal Terror Cases
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U.N. Conventions on Terrorism

¢ Indictment Against Six Terrorism Suspects in Oregon (10/3/02)

o Convention on Offenses and Certain Other Acts Committed on Board
Aircraft (9/14/63)

- o Convention for the Suppression of Unlawful Seizure of Aircraft (12/16/70)

o Convention for the Suppression of Unlawful Acts against the Safety of
Civil Aviation (9/23/71)

e Organization of American States (OAS) Convention to Prevent and
Punish Acts of Terrorism Taking the Form of Crimes against Persons .and
Related Extortion that are of international Significance (2/2/71)

» Convention on the Prevention and Punishment of Crimes against

Internationally Protected Persons (12/14/73)

European Convention on the Suppression of Terrorism (1/27/77)

international Convention against the Taking of Hostages (12/17/79)

Convention on the Physical Protection of Nuclear Material (3/10/80)

South Asian Association for Regional Cooperation (SAARC) Regional

Convention on the Suppression of Terrorism (11/4/87)

. Protocol on the Suppression of Unlawful Acts of Violence at Airports
Serving International Civil Aviation (2/24/88)

e Convention for the Suppression of Unlawful Acts against the Safety of
Maritime Navigation (3/10/88)

e Protocol for the Suppression of Unlawful Acts against the Safety of Fixed
- Platforms Located on the Continental Shelf (3/10/88)

¢ Convention on the Marking of Plastic Explosives for the Purpose of
Detection (3/1/91)

o [nternational Convention for the Suppression of Terrorist Bombings
{12/15/97)

e Convention on the Organization of the Islamic Conference on Combating
International Terrorism (12/15/97)

e international Convention for the Suppressnon of the Financing of
Terrorism (7/1/99)

¢ U.N. International Law

~Other U.S. Government Sources

o Department of State, The Rule of Law: War on Terror_ism :
» Congressional Research Service Report, "Military Tribunals: The Quirin
Precedent” (3/26/02)

e Congressional Research Service Report, "Terronsm and the Law of War:
Trying Terrorists as War Criminals Before Military
Commissions” (12/11/01) _

o Congressional Research Service Report, "Terrorism: Section by Section
Analysis of the USA PATRIOT Act" (12/10/01)

o Domestic Preparedness Against Terrorism: How Ready are We? (2001)

e Report of the House Armed Services Committee Staff, The Investigation
intn the Attark on the L1 S S Cole (Mav 2001)
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o U.S. Department of Justice, Civil Rights Division National Origin Working
Group: Initiative to Curb the Post-9/11 Immigrant Backlash

International and lnstitutional_Actions to Combat Terrorism '

o QOrganization of American States, Inter-American Committee on
Terrorism (CICTE)
—Inter-American Convention Against Terrorism (adopted 6/3/02)
o Organization of American States, Plan of Action on Hemispheric
Cooperation to Prevent, Combat, and Eliminate Terrorism (4/26/96)
o EU's Terrorism Actions
e Canada’s Actions Against Terrorism

e United Kingdom, Northern Ireland Office, Terrorism Act of 2000

Miscellaneous

e Civil Liberties in Wartime, Remarks by U.S. Supreme Court Chief Justice
William Renquist (5/3/00)

o Uniform Code of Military Justice

» National Institute for Military Justice

o International Committee of the Red Cross, International Humanitarian
Law ‘ '

e University of Minnesota Law School, Rights of Prisoners and Detainees

o Crimes of War Project - '
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