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- Abstract

This thesis is an attempt to unpack and explain the outcome in the NAFTA investment dispute,
Metalclad v. Mexico. - It looks at the surrounding circumstances, principles, and relations that,
when combined, assist in shedding light on the specific result in Metalclad and the difficulties
embedded within the international trade legal regime under which this decision was made.

Chapter one discusses the tendency for the regulation of economics and markets to be elevated
from the domestic sphere into the international arena. I argue that once a dispute is in the
international sphere, it is more difficult to question the normative assumptions underlying the
governing laws. This is due, in part to the development within international trade law of an
insider network with technical expertise who assume trade law is outside of politics and therefore
not open for political debate. I also question the free choice developing countries had to join the

" international trading system, when freeing markets came to be seen during the 1980’s and 90’s as

the only way toward economic prosperity. Ihighlight that contesting international trade law is
difficult because there is little opportunity for the public, whose lives are aftected by the decision
to become involved in the decrs1on-makmg process

Chapter two looks at the facts and Values behrnd the law of NAFTA by exploring Mexico’s
specific history with foreign investment and relations with the U.S. It traces Mexico’s almost
revolutionary transition to a neo-liberal economy and embracing of the of the ‘free trade’
philosophy, the pinnacle of which was the signing of the NAFTA. The NAFTA negotiations are
examined in order to inquire into the power relations and attitudes of each party towards the
other that then found their way into the text of the treaty. The aim of this chapter is to see how
history has shaped current interpretations of the NAFTA by arbitrators, which is exemplified in
the Metalclad case. '

Chapte):r three then looks at specific problems inherent in the NAFTA treaty and the Chapter 11
process. In this chapter, the NAFTA 1is described in general terms as is Chapter 11. I present
some broad difficulties embedded within the treaty. The arbitral process that decides Chapter 11
disputes is discussed, focusing on problems with the process that could lead to unpredictable
decisions or the tribunal being heavily weighted in favour of the investor.

Chapter four examines the case of Metalclad v. United Mexican States through the lens which
has been constructed in the first three chapters. ‘I discuss the Tribunal’s perceptions of both
Metalclad and Mexico that are perhaps a product of the narrow economic focus of international
trade law, the spemﬁc history between Mexico and the U.S. that shaped current interpretations
that the Arbitrators gave to events and the structure of Chapter 11 itself and its dispute resolution
mechanism that perhaps contributed to the result in the Award. An important part of this chapter
is an examination of the troubling informal jurisprudence that is the legal legacy of this case.

Chapter five synthesizes the major findings of each chapter and offer some ideas about ways to

- address some of the concerns highlighted through the Metalclad case.

it
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Chapter One: The Metalclad Story - The Big Picture

This case highlights how an international trade agreement like NAF TA' threatens democracy.
We’re talking about a Mexican municipality that denied a permit for a toxic waste dump. What is
worst about this case is that the decision to deny a permit was made after local citizens mobilized
to protest the landfill as a threat to their health. Then a faceless NAFTA panel awards damages
because local officials listened to their citizens.” If that’s not an attack on democracy, [ don’t
know what it is.

- Judy Darcy, National President of the Canadran Union of Public Employees

(CUPE)

This is just the kind of case for which the NAFTA was enacted, why standards of treatment,
including due process and fair and equitable treatment, and why specific criteria for a taking by the

government including paymeént of full and fair compensation are codified therein.
- Mr. Clyde C. Pearce, Counsel on behalf of Metalclad®

L Introduction

The Metalclad® story began when a small American-based company, Metalclad, wanted
to operate a previously Mexican owned and contaminated hazardous waste treatment
facility in the municipality of Guadalcazar in the Mexican state of San Louis Potosi.
Metalclad had been given assurances from the federal Mexican government that they
could build and operate on the site. However, a local municipal permit was also needed,
and when Metalclad applied for this perrnit (after they had begun to build on the site), the
municipal governor flatly denied the permit on the grounds that the local community

opposed the re-opening of the site and that there was an environmental risk because there

! North American Free Trade Agreement in force January 1, 1994 (1993) 32 1.L.M. 612 [hereinafter
NAFTA] :

2 Cited in “NAFTA Challenge Highlights Threat to Environment and Municipal Decision Making”
Greenpeace Canada, February 19, 2001, online: Greenpeace Canada Homepage
<http://www.greenpeace.ca/e/feature/archive/010219.html>

3 The World Bank Group International Centre for Settlement of Investment Disputes (ICSID), In the Matter
of Metalclad Corporation, Claimant v. United Mexican States, Respondent, Case No. ARB(AF)/97/1,
Transcript of Hearing prepared from tape recording, Volume 1, Monday August 30, 1999, Washington
D.C., Opening Statement by Clyde Pearce [Hereinafter Metalclad Transcript] at 13.

4 Metalclad v. United Mexican States (2000) (ICSID Additional Facility Case No. ARB(AF)/97/1) online:
ICSID Homepage

<http://www. Worldbank.org/1c31d/cases/mm-award-e.pdf> (International Centre for Settlement of
Investment Disputes, Arbitrators: E. Lauterpact, B. Civiletti & J. Siqueiros) [hereinafter the Award].


http://v%5evAv.greenpeace.ca/e/feature/archive/010219.htrnl
http://www.worldbank.org/icsid/cases/mm-award-e.pdf

was already 20,000 tons of toxicvwa,ste spill‘ed _on. the site. Metalclad sued Mexico under
NAFTA’S Investment Chapter (Chapter 11) claiming that the local municipality’s denial
ofa perrﬁit was “tantamount to exprépfiation” under Article 1110 of the NAFTA.
Metalclad also claimed they ilad not been given fair and equal treatment by Mexico under
Article 1105.° The'threé-pcrso:i NAFTA ’ar.bitr'al 'tribunal found for Metalclad and

awarded them $16,685 million in compenéation.

Why Wn’te a tﬁesis én the Metalclad éa'sg? When I first réad this NAFTA Chapter 11
Tribunal’s Award, my initial reac‘tion: wés that it did not seem right that the Mexican
Government was ordefed to ﬁay an Américan company because one of their local
municipalities denied it a ééﬁstruction permit on _the ground that there was an
environmental risk and t_hé cor'nmﬁriity did néf .y'v'ant the site in their backyard. I was not
alone. Commentators such as Professor Christopher Tollefson noted that the ruling could
be characterized as “a direct attack on the right of rriunicipal governments to make
decisions on development proposals that conflict with local priorities and concerns.”®
Tollefson further noted, that “no arbitral decision under the NAFTA, indeed few arbitral
decisions of any kind, have gamered ’attér_lﬁon ri.val‘ing that rendered in Metalclad 7 Was

this seemingly unfair result a one-off occurrence, or indicative of larger issues? The more

I investigated this case, the more complex layers I uncovered to explain the result. And

> For a full explanation of the Metalclad case, see Chapter four of this thesis.

8 Christopher Tollefson, “Metalclad v United Mexican States Revisited: Judicial Oversight of NAFTA’s
Chapter Eleven Investor-State Claim Process,” (2002) 11 Minn. J. Global Trade 183-231 [hereinafter
Tollefson]. See also Lucien J. Dhodge, “The North American Free Trade Agreement and the Environment:
The Lessons of Metalclad Corporation v. United Mexican States,” (2001) 10 Minn. J. Global Trade 209,
214-59 at 257-58. ' '

7 Tollefson, ibid. at 183-4.



the more I read articles examining the Metalclad case, the more I felt that an analysis of
the background. facts, relations, history, and discourse were absent from most of the

examinations of the case.

This thésis is an attempt to unpack and explain the outcome in the Metalclad case by
looking at the surrounding circumstances, prinqiples, and relations that, when combined,
assist in shedding light on the speciﬁc'result in Me..talclad nnd the difficulties embedded
within the legal regime under whicn ihis decision was made. This work is also a modest
attempt at suggesting possibilities for lnoking beyond Metalclad to possible changes

within NAFTA’s Chaptéf 1’1 tnat‘ yna)'I ennnfe the circnmstances and result in Metalclad

are less likely to be repeated. .

My central thesis is that the Metalclad casé occurred as a result of the increased scope,
created by international laws, for economicydecisions to effectively be removed frnm the
jurisdiction of national govérnment and into the international sphere. This is a troubling
trend as impor_tant local ‘det.ailé are lost in the translation of the stod into the international
arena. The development of international trade law; (as opposed to the development of
most national laws as a wholej nas had a particularly narrow economic history, which
means the values and nonnative underpinnings that are present in modern international
trade law that novslr govern impnrtant aspecté of many pe_onle’s lives. do not incorporate
values related to the generél vnell;being of soAcie-ty.V This; nofnbinéd with the specific
history of relations between the U.S. and Mexico, the height of which was the signing of

the NAFTA in 1991, and the private commercial origins of investment law principles




o
embedded into Chapter 11, begins to give us a picture of why the result in Metalclad

favoured investor’s rights over those of the national government and the people whose

lives were affected by the decilsion._8

The first part of this chapter _explains the _mefhodélogical tools that I use in this thesis to
think about the law.' I will then "go on td look at >the.hi‘st'orica1 origins of the discourse of
international trade to explore the fgbts a;ld valu¢s 'that underlie modern international trade
law. 1will consider hb'w f?eé the'-ch(.)ilc‘e"of aeVeldping countries was fo join the
international‘trading system. Iwill then quéstipn the modern method of doing
inte'rnationalvtrade, which makes it an inér’easingiy fechnical discipline. This, I will argue,
has the effect of keeping politics separate from international trade, even when it can have
a profound effect on pgqple’s llives.. This chapter then goes on to explain why contesting
international trade law ié sp difﬁ‘cult and §vhy there is such fierce opposition to both sides
of the debate. Finally, I will outline my line of inquiry in the rest of the thesis, which is
intended to examine other facts, valués, politics, ;nd history that I believe helped to shape

the result in Metalclad.

I. -~ Methodology - -

~ Scholars must intelligibly construe law from the perspective of those who create and use it, before
they can identify and analyze its social and ideological dimensions.
- Joel Bakan’

® As will be seen in Chapter four, it is not so much that the Tribunal in Metalclad found against Mexico as it
was the method by which they did so. One of the major flaws in this case is that the Tribunal did not seem
to even consider Mexico’s evidence on the facts and believe Metalclad’s construction of the facts and the
law.

? Joel Bakan, Just Words: Constitutional Rights and Wrongs, (Toronto: University of Toronto Press, 1997)
[hereinafter Bakan] at5. - . . - :



While much of society’s law is evident in the opinions of judges and bills passed by legislatures,
the scholar who looks to these sources is looking for law in all the wrong places today because we
have been looking there for too long. It is now time to recognize that the social reality of
particular laws and the stature of law generally are evident in the shared practices that we find
throughout [our] li[ves]...

-+ John Brigham'®

Americans [and others withiﬁ the Common Law tradition] often look too hard for law, and,
consequently, we tend to look past it. We expect laws to be tucked away in the inner offices of law
firms, in difficult-to-access law libraries, or in obscure professional practices. But law also hides
beneath our noses, in social and cultural practices. This law that we don’t notice is powerful

- John Brigham'!

In this thesis, I want to analyze the law for the effect that it has on society. The following
section is intended to explain why I think it is important to use historical, political, and

social values to analyze the law in the Metalclad case.

The concept of law in many circles is no longer the solid objective and (almost) scientific
notion it was once held up to be by liberal positivist legal and social science scholars.
Increesingly, it hés‘b.een eckhoWiedged thét l‘aW is socially constrﬁc_ted. It is made by
individuals who cannot escape their own éxperienées, interests, and biases. Law then, is
the product»of the developmént of sﬁared norms. And norms are found within social
practices. |

L A Constitutive Approach to Law

Many scholars now recbgnize that law is f;ound in places other than that which is formally
written in by legislaturés, courts, apd trea'ties.lé Law is all around us. As Brigham -

. . . 1
reminds us, “even when we don’t notice law, we are in the landscape.” 3

' Yohn Brigham, The Constitution of Interests Beyond the Politics of Rights (New York: New York
University, 1996) [heremafter Brzgham] at25.

"' Ibid. at 129.

2 Boaventura de Sousa Santos, T oward a new common sense : law, science and politics in the
paradigmatic transition (New York: Routledge 1995); Coombe, 1995; Merry 1988




A positivist conception of law sees it as generated from the sovereign. Since at least last
century, conventional tepresentations of law have understood it to be an “autonomous,

»!4 The discourse of positivism treats constitutions,

self-contained system of rules
treaties, and official government holdi'ngsAas law. Legal reasoning is presented as almost

scientific in nature. It is expected to conform to standards of coherence and objectivity,

that is, it is understood to be capable of unbiased objective adjudication. People outside

-these legal institutions are generally seen by povsi'tivists/conservatives as receiving law but

not as generating legal aut_hority.15 They may advocate for change, but their advocacy is
not itself understood as law. In.this way,_ the advdcaéy is seen as.political and therefore
set apart from law. | It Ifg.lctorsb into iegal ohf_cbrhes but does rvxbtvd‘etermine. what law is.
When law is studied as sepérate from s‘ociety, it necessarily means that insights into the

social reality of laws are limited.

In my view, law, politics, and social life are intrinsically connected in a complex web of
sites and meanings. Inherent in this _approach 1s recognition that law has a constitutive
power to reach into and shape social and political aspects of people’s lives.

[ am also interested in the inﬂuenc‘eAs‘on law that go unnoticed. The law influences
people’s identities, (how people see themselves) and how those in power to make legal

decis.ic')n_s see people. The ability of the law to characterize a person/group/country and

'* Brigham, supra note 10 at 129.

' Ruth Buchanan & Rebecca Johnston, “Gettmg the Ins1der s Story out What Popular Film can Tell Us
about Legal Method’s Dirty Secrets.” (2001}, 20 Wlndsor Y .B. Access Just. 87 [hereinafter Buchanan &
Johnston] at 89.

' Brigham, supra note 10 at 6-7.



therefore reconstruct their_ meahing 1s an important ob’servation.v In this way, the law is
much more than a “truth-finding” institution, it is also “meaning-making.”'® For
example, the ability of the Metalclad arbitrators to construct the Guadalcazar local
environmental ptotest as stuged by th.e governor and therefore not a real concern had the
effect of erasing those people S behefs and the cause for which they fought."”
Accordlngly, the law (through these arbltrators) has reconstructed these people as the
governor’s puppets who were 1nduced to stage a protest. If one is to believe the
Metalclad Tribunal, the tnajority of the local population supported Metalclad re-opening
a hazordous waste facility in their local area.‘8 In the eyes of the law, the Metalclad

Award has forever enshrined the people of Guadalcazar as frauds.

Legal positivists tend to want to distinguish facts from values. However, the reality is, as
Brigham notes, “all our judgments...are imbued with both facts and values; the “real”
and the “ideal” are inextricably linked % Once this is acknowledged, an examination of
the Values behlnd facts both in the texts of 1nternat10na1 laws, such as the NAFTA and the
pages of Judgments 11ke the Metalclad Trlbunal become not only pos51b1e but also
essential to a cntlcal assessment of the fairness ahd validity of the international legal ‘

regime under which our lives are increasingly governed.

'® Buchanan & Johnston, supra note 14 at 89.

'7 At paragraph 46 of the Metalclad Award, the Tribunal inserts Metalclad’s assertion that “the
demonstration was organized at least in part by the Mexican state and local governments, and that the state
troopers assisted in blocking traffic into and out of the site.” However, Mexico led much evidence to prove
that the concern of the community was genuine and that there was a long history of protest around the
hazardous waste site even before it was purchased by Metalclad. See Chapter four of this thesis.

' Counter-Memorial by United Mexican States to the Tribunal in the case of Metalclad Corporation v. The
United Mexican States (ICSID Addltlonal Facility Case No. ARB(AF)/97/1.) [hereinafter Counter-
Memorial] at paragraph 34.

' Brigham, supra note 10 at xii. '



At the same time that | am interested in the values behind the law,20 I also want to look at
the power that _arbitrators‘gitve to the lawin‘practice. Dezalay and Garth urge us to do just
this:

refocus the lens on the players, these “merchants of law,” in this international marketplace of ideas
to reveal how their individual backgrounds, training, career strategies and ambitions have led them
to function as agents of transmission and transformation in both national and international legal
fields.”*' ~

Examining the NAFTA treaty from the perspectlve.of negotiations and the provisions
enshrlned in the NAFTA is one aspect of my project, but how the NAFTA is interpreted
in practice is the real act that defines who weare legally. Therefore, this thesis attempts
to examine both facts and vahtes behind the legaI texts of international trade law, and
also to look at the social practices — the way thrngs are done in the real world - as tools
fcr a more full understandrng of how the law simultaneously affects us and is affected by

us.?

My project seeks to look at how international trade laws intended to protect investors
have the ability to prioritize economic trade and investment goals over other legal, social,

and environmental issues. This is not an objective standard, but rather a choice about

2 For example, how certain values dominated the NAFTA negotiations and were enshrined into the text,
and how values about the priority NAFTA tribunals give to the rights of foreign investors and the belief that
the legal systems of developing countries are deficient influenced the outcome of the Metalclad case.

2 As cited in Ruth Buchanan “Constructmg Virtual Justice in the Global Arena” (1997) 31(2) Law and
Society Review 363-375 at p 365.
2 For the parties to the dispute and those third parties that are effected by Metalclad and the NAFTA in
general (potentially everyone in Canada, the U.S: and Mexico), there is a “mutually constitutive process
whereby groups who are seeking to influence the law are themselves influenced by the way they understand
it.”” In this way, “law and legal forms constitute social relations and political practice by delineating
possible movement action and determining movement practice.” Brigham, supra note 10 at x. In other
words, [ want to look at how legal norms and legal practices work in specific places to help or hinder
particular struggles.




which of the competing priorities within this discourse prevail.  As will be seen, the
Metalclad case is a gobd example of how this ef(ercise of priority works on the ground.
The law d_perates hegemoniéally - 1t is at work shaping the social world of meaning — not

only when it is institutionally encountered, but when it is consciously and unconsciously

‘apprehended.23 Coombe suggests that the hegemonic power is operative not only when

litigation is instigated, but also when threats of legal action are made. So, people’s
imaginations and anticipations of how iaws such as. NAFTA’s Chapter 11 will operate
may b¢ a shaping fdr’(_:e in the actiyities_ thé.if potentially violate it, and also what shapes
law and the property nghts it protééfs.“ In Meialcldd, the Ainerican company’s
expectations of the way the Méxican .law‘shou.ld have treated them had a large role in the
interpretation that the Tﬁbunal_ gave to the Articles of the NAFTA under which Metalclad
bought their action. In tﬁis case, the law caﬁ bc seen as a site of struggle over the

meaning of social activities.*’

2. Justification of my Approach |
After having looked at the history of political and social relations that shaped the legal
landscape of NAFTA’s Chapter 11, in chapters three and four of this thesis, my approach

will be to closely examine the legal texts of NAFTA’s Chapter 11 and the Metalclad

2 Rosemary Coombe, The Cultural Life of Intellectual Properties: Authorship, Appropriation and the Law,
g4Durham and London: Duke University Press, 1998) at 9.

Ibid.
23 For example, the Tribunal went so far as to forge a new duty of transparency under Chapter 11 that was
not previously considered to be contained in this Chapter. It agreed with Metalclad’s assertion that the
Mexican government had a duty to make clear all legal channels they must explore to operate the hazardous
waste site, which denied the existence of ordinary business due diligence or the prior knowledge of
Metalclad of the need for a local construction permit. The imposition of the duty of transparency on the
Mexican federal government was found to be in error by Justice Tysoe in United Mexican States v.
Metalclad Corporation, (2001), 89 B. C L.R. (3d) 359; [2001] B.C.J. 950 [heremafter Judicial Review] See
Chapter four of this thesis.



Award. This recognizes the ‘fcentrifugal influence in the forms [of laws] produced by
goveming institutions.”?® Howeiler', my approach attefnpts to avoid what Bakan éalls a
purely “internal analysis’ of thé NAFTA or of Metalclad, which may be in danger of
“implicitly defend[ihé] a method that presiimes rather .than questions, the law’s autonomy
from politics and societ).l.”27 Ppsﬁnodem theorists have shown us that unmediated accéss
to absolute trﬁth is impossible. ’Bot'h_ 'Al‘_an. Hunt and J oei Békan note that the process of
gaining knowledge about the world: 1s ohé of "succéssive afproximation to reality’.?®
Thus, it is us.eﬁ_llv to try to understand a practical realify in or(ier‘t,o engage politically in its
transformation while still avdidirig “all fhe dangers and pretensions of positivist and

empiricist social science.””

Further, following Bakan, my intention is to be skeptical rather than cynical.30 Criticism,
in my viev;r, is essential. The criticism O.f existing social and political conditions can help
to create a better futqre. As Bakan nqtes,’;‘cfiticism_ of [laws] at least provokes reflection,
asking people to question what théy might othei’Wise take for granted.”' Bakan’s use of
criticism is one to which I.als'o aspiré: “[t]he purpose of criticism is not to prove that

nothing is possible, but rather to understand what is.”2

2 Brigham, supra note 10 at x.

2" Bakan, supra note 9 at 6.

% Ibid. at 8. :

* Ibid. . : _

*0 What is known as an ‘external’ analysis of law is often criticized for being ‘cynical’ as well as ‘nihilistic,
‘pointless’ and ‘perverse’ and ‘irrational, if not explicitly insane’ because it seeks to define the limits of law
rather than reveal its alleged potential. Cited in Bakan, ibid. at 11. My approach is modeled on Bakan’s
empbhasis on skepticism as opposed to cynicism. -

3! Bakan, ibid.

32 Ibid.




Accordingly, I want to understand the wa{ys in which law has the power to constitute
complex hieraréhies of ddr‘nina.nce‘t}‘iroﬁ'gh. its’ "(:hc')ice of competing priorities both within
national societies a_nd inter‘natib;ial spileres. My aim is not to seek to destroy the NAFTA
or deny that it has soﬁle value. Ido not think there should bg a protectionist retreat from
an open s.ystem.‘ Rather, I want to ques‘tibn.th4evunderlying assumptions and premises of
the NAFTA and challenge NAFTA gqve@ents ‘and Chapter 11 tribunals to be more

aware of the effect of this law on sociai .aspects of peopleA’s lives.

With this methodological toolkit in mind, I will begin this thesis by examining the larger
context in which the Metalciad decision is situated. In order to get at the values behind
the law, my exploratiqn of Metalclad necessarily begins in this chapter with a discussion
of globalization and thevintemat.ibnal trading reéme. The focus will then be sharpened in
the folldwing three chapters; Chaptér tWé will iOok at the specific circumstances that led
to Mexico signing the NAFTA, and how Social relations simultaneously shaped the law
and were changed by it. Chapter Three then examir;es elements within the NAFTA
(particularly Chapter 11), aﬁd prob]emé with how they work in practice that help to shape
people’s expectations. of whéf the law sagls and hov;/ it might Be used. With this
background in mind, I will then analyze the Metalclad case in detail, focusing on the most
problematic parts of the case. I believe this approach will allow me to gain a more full

understanding of the result in the Award and the legal regime under which it operates.

III.  International Trade Law — an Emerging Site of Power




Importanﬂy; a discussion of the increasing pdwér of internaﬁonal trade law instruments
and tribunals to reach in and shabe p.eo'pl‘e’s_»livevs 'shbuld begin by situating intematioﬁal
trade law in larger conversations about globalization.> A]though popular, the term
‘globalization’ does not séem_ fo have 'onel.ﬁ.x‘ed meaning that is recognizable by all.**
People’é experiences of glotv)ali_z'avtiohlimay varyidependinngn factors such as their global
and local location and socia] position. For the purposes of this discussion, I am using one
specific aspect that is generally associated Witﬁ globalization: the increasing téndency for
the regulation of economics, markets, trade, and investment to be taken out of the

domestic sphere and into the realm'vof‘ international governance.

The disco_ursé of ihtematiﬁnal trade law is an irnportant site of struggle about the meaning
and effects of globalization; ’pal.'ticula‘rll‘y over how far into the social lives of people it
should and does reach. Thé effect that international trade law Has on a society goes far
beyond the texts 6f treaties or the decision's_ of international arbitral bodies and courts.

Although this critique of positivism has long been made in domestic contexts,’® there

33 For a good introduction to the large body of scholarship on this important and prolific topic see: Held,
D., McGrew, A., Goldblatt, D., & Perraton, J., Global Transformations: Politics Economics and Culture
(Oxford : Polity Press, 1999) [hereinafter Held, McGrew, Goldblatt & Perraton]; J. Mittleman, The
Globalization Syndrome: Transformation and Resistance, (Princeton: New Jersey, Princeton University
Press, 2000); Paul Hirst and Graheme Thompson, Globalization in Question: The International Economy
and the Possibilities of Governance, (Cambridge: Polity Press, 1996); Saskia Sassen, Losing Control?
Sovereignty in an Age of Globalization (New York: Columbia University Press, 1996); Jane Jenson &
Boaventura de Sousa Santos, Globalizing Institutions: Case Studies in Regulation and Innovation,
(Aldershot: Ashgate, 2000) [hereinafter Jensen & Santos); and Susan Strange, The Retreat of the State: The
Diffusion of Power in the World Economy, (New York: Cambridge University Press, 1996).

4 Differing views about the impact of globalization have been usefully grouped into 3 camps
(hyperglobalists, skeptlcs and transformatlonahsts) by Held McGrew & Goldblatt & Perraton, ibid. at 2-
10.

3 See e.g. Brigham, supra note 10; Alan Hunt, Explorations in law and society: toward a constitutive
theory of law, (New York, N.Y. : Routledge, 1993); Stewart Macaulay, Lawrence Friedman & John
Stookey, (eds.) Law & Society: Readings on the Social Study of Law, (New York & London: W.W. Norton
& Company, 1995).
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seems to have been less critical work done on international trade law and thus requires

urgent attention from scholars.*®

A critical examination of inter’nat.io'nal trade law is an important subject of study because
in a post-cold war eré, it has emerged as anew éite éf péwer ovef many areas of social,
political, and of course economic life. During thé '1 980’s and beyond, the tendency of
global economics and markets ton relgn over prev1ous1y considered ‘domestic’ matters has
been increasing in scope ThlS pomt is 51gmﬁcant in its own right. When it is connected
w1th the proud cla1m wlthm the-conventlonal. discourse of international tfade law that it is
apolitical and obj ective; (aﬁd perhaps ihnoéent), fhis becomes particularly dangerous
because it tends to preclude questioning of the normative assumptions of international

trade law.

36 It is pertinent at this point to acknowledge the excellent work of scholars who have begun the difficult
task of providing a critical look at international economic law and/or institutions. See e.g. Ruth Buchanan,
“Border Crossings: NAFTA, Regulatory Restructuring, and the Politics of Place,” (1995) 2 Ind. J. Global
Legal Stud. 371-392 [hereinafter, Buchanan 1995]; Howse, Robert, “From Politics to Technocracy and
Back again: The Fate of the Multilateral Trading Regime,” (2002) 96(94) Am. J. Int. Law 94-117
[hereinafter, Howse]; David Schneiderman, “Taking Investments Too Far: Getting to Know NAFTA
Expropriations Rule” (unpublished manuscript used with permission of author) 1-18 [hereinafter,
Schneiderman, Taking Investments too far};. David Schneiderman, “NAFTA’s takings rule: American
Constitutionalism Comes to Canada”; (1996) 46 U.T.L.J., 499-537 [hereinafter Schneiderman, 1996]);
Sundyha Pahuja, “Trading Spaces: Locating Sites for Challenge Within International Trade Law”, (2000)
14 AF.L.J 38 [hereinafter Pahuja, Trading Spaces); Sundhya Pahuja, “Technologies of Empire: IMF
Conditionality and the Reinscription of the North/South Divide” (2000) 13 Leiden Journal of International
Law 749-813 [hereinafter, Pahuja, Technologies of Empire]; Anne Orford, “Locating the International:
Military and Monetary Interventions after the Cold War,” (1997) 38(2) Harv. Int’1 L.J., 443-485
[hereinafter, Orford 1997); Anne Orford , “Contestlng Globalization: A Feminist Perspective on the Future
of Human Rights” (1998) 8(2) Transnational Law & Contemporary Problems, 171-198 [hereinafter Orford
1998];. D. Trubek, Y. Dezalay, R. Buchanan & J. Davis, “Global restructuring and the Law: Studies of the
Internationalization of Legal Fields and the Creation of Transnational Arenas” (1994) 44(2) Case Western
Reserve Law Review 407 [hereinafter Trubek et. al.]; Rodrik, Dani, “Trading in Hlusions™ (2001) 123,
Foreign Policy 54 [hereinafter Rodrik, Trading in Illusions]; Rodrik, Dani, The Global Governance of
Trade as if Development Really Mattered, (United Nations Development Programme, October 2001)
[hereinafter Trade as if Devi’t Mattered]; Daniel Tarullo, “Logic, Myth and the International Economic
Order” (1995) 26(2) Harv. Int’l L.J.0 533 [hereinafter Tarullo); Jane Kelsey, Reclaiming the Future: New
Zealand and the Global Economy, (New Zealand: Bridget Williams Books, 1999), [hereinafter Kelsey].
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Moreover, an increasingly narréW fo'gﬁé on intefnational markets has placed regulators in
a market of their own, “édmpeting for favours of ﬁCklé financiers.””’ The capacity for
corporations to move tlileir‘bu.sinessves to wherever is most profitable has reduced
incentives for national govefnrﬁénts to 1egisiate' for the good of their people on social,
health or environmental issue.s.' If a.'cor'n_pany does hot like a country’s local laws it has
thé freedom to rﬁOve té a éoﬁntry tha_t has 'léss réstric_tive standards that allow the business
to operate. Somé economists descri_bé this mobilit)-r of finance as a “virtual senate”
because thrbugh their shifts of funds social and economic policies are determined.*® This
produces one of the moét &trimental effects of giobalization: the reduction in the
practical funétion of natiovnal, statév, apd local gdvernments to make laws that affect

people’s lives.

Further, since the establishment of the World Trade Organization (WTO),’ ? the
international trading systerh has givénr an even higher priority to economics over
competing values within its rules and panel rulings that favours free trade over

environmental/labour or social concems.‘_‘0 The NAFTA is one of the starkest examples

*7 David Kennedy, “Receiving the International” in Frank Fleerackers, Evert van Leeuwen and Bert van
Roermund, eds., Law, Life and the Images of Man: Modes of Though in Modern Legal Theory, (Berhn
Dunker & Humblot, 1996) [heremafter Kennedy} 393 at 395.

3% Transcript of an interview with Noam Chomsky in April 1998 edited by Normand Baillargeon, “From
Bretton Woods to the MAI :Finance and Silence”, Le Monde Diplomatique

January 1999. Online at: http://www.globalpolicy.org/socecon/bwi-wto/mai4.htm

3 See online: World Trade Organization homepage <http://www.wto.org>

“* Some argue that after Shrimp-Turtle decision, (United States-Import Prohibition of Certain Shrimp and
Shrimp Products Report of the Appellate Body, WTO Doc. WT/DS58/AB/R (Oct. 12, 1998), available at
<http:www.wto.org/English/trato_e/dispu_edistabl . e.htm>[hereinafter Shrimp-Turtle]) this could be
changing. Panels are perhaps beginning to turn against the norm of prioritizing trade over all other
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of an international trade agreement that gives priority of economics and markets above

other competing g(')al-s.“1 '

Given the potential of international trade law to have a large impact on people’s lives
while limiting the ability of governments to counter this impact, it is worth paying close
attention to the origins of these laws and in particular, the ways in which their underlying

normative frameworks have developed over time.

Iv. An Historical Look at the Norms of International Trade Law

Looking into the hisfofy of the creation lof international trade law helps us to understand
the ways in which personalitvies, politics, power, and economics have all worked togéther
over time to foﬁn the vahie;s behind thg cnlliscoursé’of iﬁtemational tr;;ide law that is used
and applied to_day. [ used thié hisfofical approach té make sense of how the discourse of
international trade law became understood primarily as a technical science and how it
came to be a priority over other cqrﬁpéting interests which began with an equal voice, but

seemed to be obscured from view.

The international trading regirﬁe was first eStablishéd under the GATT in 1947.** One of

the principle assumptions upon which the post-war trading regimes was based was that

concerns. See Howse, supra note 36. See also Philippe Sands, “Turtles and Torturers: The Transformation
of International Law,” (2000-2001) 33 N.Y.U. J. In’tl. L. & Pol. 527 [hereinafter Sands].

*! Howse, ibid. at 102-3. That is not to say that it does not address competing goals at all. For example, the
NAFTA Side Agreerients on Labour and the Environment do attempt to address the concerns of the public
over social values. However, in the context of Chapter 11, they do not have any effect on the decisions of
tribunals. See North American Agreement on Environmental Cooperation and North American Agreement
on Labor Cooperation, 1 January, 1994.
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despite the set of legal prohibitions against trade barriers or restrictions, there will always
be a potentially large number of possible non-trade or explicitly trade-based policies that |
nation states can implernent which may have the effect of restricting market access in that
country, but are allowed because they are for the good of their soc1ety The GATT, says
Professor Jane Kelsey, sought to balance multilateral trade rules and the need to
maintain domestie stability.” |

The compromise was an international trade regime that was multilateral in character, but
predicated on domest1c mterventromsm and a shared commitment by member countries to a set of
social obJecnves

Professor Robert Howse argues that within a couple of decades after World War II the
p_rinciple players formed a general understanding which intemational relations specialist
John Gerald Ruggie describes as “embedded liberalism.”* This entailed addressing the
question of how trade affects other aspects of governance of societies as manageable
mainly by technocrats and e_xperts Within the lsystem.45 However, the system was
complex and messy. One iof the elements of this understanding was the establishment of
global governalnce inst_itutionsthat Would deterrnine the appropriate perimeters of .

domestic legislation.46 Further, a non-discrimination norm, national treatment was

“2 General Agreement on Tariffs and Trade, opened for signature October 30, 1947, 55 U.N.T.S. 194,
T.I.A.S. No. 1700. See “Legal Texts: GATT 1947 online: WTO Homepage
<http://www.wto.org/english/docs_e/legal e/gatt4d7_01_e.htm> [hereinafter GATT].

# Kelsey, supra note 36 at 6.

* John Ruggie, “Embedded Liberalism and the Postwar Economic Regime’s” in Constructing the World
Polity: Essays on International Institutionalization, (London ; New York: Routledge, 1998) at 62. Ruggie
argued that the greatest threat to the post world war II compromise between international and domestic
goals was to come not from protectronrsm but from ‘the resurgent ethos of neo-laissez-faire.” (at 84.)

* Howse, supra note 36 at 96.

* Other solutions were the insertion of Article XXIII into the GATT that allowed a general right of
compensations for domestic policy change of another country that affects trade; and Article XX of the
GATT which allowed for discrimination to pursue non-trade goals. See GATT, supra note 42; See also
Howse, ibid.

16



http://www.wto.org/english/docs_e/legal_e/gatt47_01_e.htm

adopted to distinguish acceptable from unacceptable non-trade domestic policies.*’
Howse notes that the fact that this System operated relatively smoothly until the 1970’s
was a “miracle of ‘embedded liberalism.””

Trade liberalization was embedded within a political commitment, broadly shared among the
major players in the trading system of that era, to the progressive, interventionist welfare state; in
other words, to a particular political and social vision, including at the same respect for diverse
ways of implementing this vision.. A

Howse even goes so far as to say that there was “a trust that emerged from this basically
shared vision that produced a’ccepté.nce‘vof the differences in approach to the mixed
economy and welfare state as between the Unitéd States, Europe and J apan.”* In other
words, the ‘framers of the world trading system had a common understanding of domestic
law-making being outside the scope of trade even if it affected trading policies. The ;)nly
time domestic legislgtion could be scrutinized and overridden was if it was used for a

purely protectionist goal.

Howse further argues that the success of this embedded liberalism led to amnesia about
its political foundation that is the interaction between free trade and the welfare state.
The onset and continuation of the cold war served to focus international governance'on

peace and security and the dev‘elopmeh_t_of the international trading system was

47 Howse argues that this nondiscrimination norm has “a certain durability and putative

legitimacy. ..[because it is] consistent with a wide scope for regulatory diversity and allows discipline of
“cheating,” while minimizing the need for interference with the substance of domestic regulatory choices.
Ibid. Footnote 10, at 97. ' S

* Ibid. at 97.

“ Ibid,
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increasingly left (entrusted) to a specialized pdlicy 'élite who were insulated from (and

disinterested in) the lar‘ger‘ politicél and social éonﬂicts.o.f the day.’ °

These are the conditions under which an “insider network™' of tréde policy speéialists
developed. Howse notes that whilst his description is somewhat stylized, it should be
thought of as an “epis'tver'nic‘commﬁnity.”S? This insider network tended to understand the
trade system in terms of the policy sc_iencé of economics, not a grand normative political
vision as the founders of the posf_-wa_r trading regime had déne. These insiders proudly
proclaimed that an international regimc céuld be developed that was above politics and

was grounded in the insights of economic “science”. Because of this, the insiders

% Not only was there a collective forgetting of the foundations of the modern international trading system,
but also there was a seeming ignorance of history. Karl Polyani’s account of the rise and fall of the laissez-
faire economy in Europe in the late nineteenth century and early twentieth centuries reveals a similar trend
to discount the need for governments to regulate for the good of their society that occurred prior to the great
depression of the 1930’s. It seems that history is.doomed to repeat itself. At the turn of the century, the
prevailing view was that social matters were seen as being able to be regulated purely from an economic
stance. Just as modern economists of the 1970’s, 1980°s and 1990’s claim, nineteenth century free
marketeers tried to separate economic activity from society and politics. However, it became apparent that
society, politics and social relations were not heterogeneous. Unregulated markets produced socially
unacceptable outcomes, which in turn had political consequences. Hence, during the 1930’s, came
pressures to re-regulate to include the social within economics. See K. Polyani, The Great Transformation.
The Political and Economic Origins of our Times, (Boston: Beacon Press, 1957) cited in Kelsey, supra note
36 at 4. For Polyani, the ‘counter-movement’ of the need for protection of society was, the final analysis,
incompatible with the self-regulation of the market and thus with the market system itself. Polyani at 143
cited in Kelsey, ibid. at 5. : ‘

*! The “insider network” consisted of former or current governmental trade officials; GATT-friendly
academics who often sat on GATT/WTO dispute settlement panels and were invited to various conferences
and meetings of the GATT/WTO; international civil servants in other organizations (especially the World
Bank, the Organization for Economic Co-operation and Development and the International Monetary Fund)
preoccupied with trade matters; and a few private attorneys, consultants and former politicians. Howse,
supra note at 98. A similar network relating to the NAFTA is described by Trubek et. al,. They call them
the “Trade Bar” and note that it consists of “a relatively small sector of the corporate elite of the American
legal profession, who were instrumental in the process of drafting the NAFTA.” Trubek et. al.; supra note
36Ibid. at 469. They note that “in playing an active role in the process of North American economic and
legal restructuring, they are ensuring for themselves and their colleagues an even larger slice of the pie.”
1bid.

52 Ruggie has used this term borrowing the term “episteme” from Michel Foucault to refer to “a dominant
way of looking at social reality, a set of shared symbols and references, mutual expectations and-a mutual
predictability of intention. Epistemic communities, then, may be said to consist of interrelated roles that
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claimed that the international trading regiihe was not vulnerable to the open-ended
normative controversies and conflicts that permeated through other international
53

institutions.

A dominant feature of the GATT was its self-referential and even communitarian ethos explicable

. in constructivist terms. The GATT successfully managed a relative insulation from the “outside”
world of international relations and established among its practitioners a closely knit environment
revolving round a certain set of shared normative values (of free trade) and shared institutional
(and personal) ambitions situated in a matrix of long-term first-name contacts and friendly personal
relationships. GATT operatives became a classical “network”...**

This, argues Howsé,_'is ‘ho‘W fhe “é_rﬁbed_ded iiﬁéfalism’_’ began to be re-inscribed as purely
about free trade ecdﬁorrﬁcé.és The polllit.icaAlivisi(v)Ar'x of erﬁbedded liberalism was converted
“into an apparently timeless truth or dogma,' (that ﬁee trade promotes growth which is

(eventually) good for everyone)” Valid aéf_o'ss fegimes, and ﬁmre or less valid regardless |

of changed or changing economic and social circumstances, or changing public values.™ 6

By the end of the 1970’5, chénging political. and economic circufnstances, such as the
world oil crisis and the ‘economic conservative revqlution’ of Reagan and Thatcher
meant that. the multilateral trading system was being re-thought. Howse argues that the
U.S. was interested in re—writing the rules of thé géme so they cvo.uld prosper above their
wartime énemiés, Germény and J épan. ‘Thé‘se two countries had éémpeted successfully in

the multilateral trading market until that time. Further, newly industrializing developing

grow up around an episteme: they delimit for their members the “proper” construction of social reality.”
Howse, supra note 36 at Footnote 13 at 98. ’

% Ibid. at 98.

34 Joseph Weiler, “The Rule of Lawyers and the Ethos of D1plomats Reflections on the Internal and
External Legitimacy of Dispute Settlement’ in Efficiency, Equity, and Legitimacy: The Multilateral Trading
System at the Millennium, (Roger B. Porter, Pierre Sauve, Arvind Subramanian & Americo Beviglia
Zampetti eds, 2001) at 336-7, cited in Howse, supra note 36 at 99. .

55 For a description of how the insider network could turn a blind eye to the issues of distributive justice, see
ibid. :
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countries (such as Mexico) had al-so Been able to Cofnpete successfully in highly labour
intensive industries such as textiles.’’ HO\.K.’SC bbserves how barriers in various countries
hampered America in exploiting -its‘cvomparative advéntage in knowledge intensive
industries and services. Iﬁ many‘ instances, a busir'iessl presence was needed in the other
country in order for the US to fu'l.ly‘eiq;ldit its éompérétive adyéntage but American firms
faced severe foréign iﬁvestfnent Arestri'ctions; These problems ah(i the emerging
conservative discourse on economy were .to set the agenda for the1986-94 Uruguay
Round of GATT negotiations, whiéh established the WTO.%® These new WTO rules
enhanced market access into preiliously -closed markets. However, the rules were
questioned by many as being narrowiy, fdcuse(i on economics without. due consideration

for the social and environmental factors affected by the trade rules.*

V. Developing Countries and International Trade Law
It is significant to note for the purposes of the Metalclad case study, that during the same
period of the late 1970’s and early i9_80’s, developing countries were adopting a series of )

neo-liberal conservative reforms (with liberalizéd trade as one of the major policy

changes) that were revolutionizing‘their ecbnomies. 6 What is distinctive about this new

% Ibid. at 100.

% Ibid. at 102

%8 For the legal texts of the WTO agreements that were the results of the Uruguay Rounds see online: WTO
homepage <http://www.wto.org/english/docs_e/legal_e/legal e htm>

% See e.g. M. Damina & J.C. Graz, “The World Trade Organization, the environment, and the ecological
critique” (2001) 170 International-Social-Science-Journal 597-610; Ala'i, Padideh, “A human rights critique
of the WTO: some preliminary observations,” Geo. Wash. Int’l L. Rev. 33(3-4); C. Helm, “Transboundary
environmental problems and new trade rules”, (1996) 23(8) International-Journal of Social Economics, 29-
45; J. Howard, “The lessons of Seattle for social development,” 2000; 43(2) Development 91-93.

% This is significant for the Metalclad case because Mexico is a prime example of where a developing
country has had to adjust to becoming a member of the intenational trading system. Chapter two will
discuss Mexico’s transition to a neo-liberal economy in detail. '
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era of economic polieies, is th‘at gofzemments felt compelled to pursue a similar,
“orthodox” direction of refofm based on common core principles (or values) of
macroeconomic management known as the “Washlngton Consensus %l The influence
that the IMF and World Bank had in encouragmg developlng economies to adopt the
“Washington Consensus cannot be underest1mated 62 “In this way,” says Canadian
political scientist Judifh Teichman, “the intemational context has narrowly circumscribed
the policy options available in... [highly indebted countries] after 1983.”%® Howse notes
that developing countries considered_access to debt markets were now limited, so the only
way to finance economic growth seemed to be ‘throngh foreign inv'e_stmen’c.64 This led
many developing countries to join tne global treding fegime.whereas p'resfiously they had

resisted becoming members®® or had narticip‘ated in regimes such as UNCITRAL but had

8! Stephan Haggard & Robert Kuafman, “Introduction: Institutions and Economic Adjustment” in Haggard
and Kaufman, eds., The Politics of Economic Adjustment, (Princeton: Princeton University Press, 1992) 3
cited in Larry Diamond and Marc F. Plattner, Economic Reform and Democracy, (Baltimore and London:
The John Hopkins University Press, 1995) [hereinafter Diamond & Plattner] at xxii. The “Washington
Consensus” describes a series of measures that US leaders and those in the powerful official lending
institutions, the World Bank and the International Monetary Fund (IMF) presumed would lead developing
countries to greater wealth and prosperity. It was a theory of reliance upon market forces and the reduction
of state intervention and minimum level state spending. It included fiscal discipline, liberal trade,
competitive exchange rates, secure property rights, broad tax bases with efficient administration,
privatization of state enterprises, and a general preference for the market rather than the state in determining
prices, interest rates, and capital flows. US economist Paul Krugman explained the name ‘Washington
Consensus’ was because Washington is where the major economic institutions and the US government are
located, and where important people in international economic affairs meet most often. See Kelsey, supra
note 36 at 32. : <
82 See Pahuja, Technologies of Empzre supra note 36.
83 Judith Teichman, Privatization and Political Change in Mexico, (Pittsburgh and London: University of
Plttsburgh Press, 1995) [hereinafter Teichman 1995] at 4. ‘

% Howse, supra note 36 at 103. E
8 As will be seen in Chapter two, Mexico had resisted j joining the GATT in the 1970’s as it was contrary to
their economic policy of Import-Substitution Industrialization (ISI), which was designed to develop national
economies by manufacturing consumer goods internally that had previously been imported. However, after
its’ transition to a neo-liberal economy, it joined the GATT in 1986 on less favourable terms than would
have been available to them previously. '
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the power to form a powerful tr_adirig block that had the power to create treaties that

suited their economic policies.*

It is important to. ask how free the cho“i'ce was to partieipate in the global trading regime
for some develeping countries. In feceqf years, there seems to be a “remarkable
consensus on_the imperaﬁve O_f global €Cconomic integratior‘l.”67 Rodrik argues that
openness to trade and investr;lent flows haé “_mﬁtated _into fhe most potent catalyst for
economic growth knewn to hum.anity.”“. Seme vschlola‘rs argue that developing countries
joined the international vtra.ding régime .be'c.alAlse they coasidered thev costs of exclusion
from the world of eombetitive trading bieeks were too high.** This view pres‘umes that
countries have accepted this_ tsrpevo‘f glebalizatien as inevitable. ‘This may well help to
explain why many developing countries that were previously opposed to liberalization are

now part of the GATT/WTO and some regional agreements.

Importantly, becoming part of the international _trading system tends to mean subscribing
to an orthodox way of running the économy that is embedded within the international

trading system. Within this system is an “almost total neglect of both alternative

% See Chapter two of this thesis.

87 Rodrik, T radmg in Illusions, supra note 36 at 54.

% Ibid.

 For example, Robert Keohane s argument is that the costs of exclusnon in a world of competitive tradmg
blocks could make small countries willing to give up independence rather than risk being left out. He says
that this aptly captures part of the logic of Mexico’s NAFTA initiative. See Keohane, R., “El concepto de
interdependencia y el analisis de las relaticiones asimetriacas.” in Interdependencia: ? Un enfoque util para
analis de las relaciones Mexico-Estados Unidos? Torres, B ed. (Mexico City: Colegio de Mexico, 1990).
The same point is made more emphatically by Krasner in “Interdependencia simple y obstaculos para la
cooperacion entre Mexico y Estados Unidos” in Tores B. ed. (above).

™ As of January 2002, the WTO had 144 members. See “Members and Observers” online: WTO
homepage <http://www.wto.org/english/thewto_e/whatis_e/tif e/org6_e.htm>
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approaches to the ecohomy and to criticism of its théoretical, empirical, and polisy
stances.”’' Margaret Thatcher’s TINA pﬁnsiples72 s¢em to be adopted by the developing
world after they have become a lpar't of the international trading system. Gustav Ranis
arguss thatl “the [Wor_ld]‘ Bar.lk> has pdid sélatively'liftlé attention ts the output of other

~ national and internétioﬁal organizations. .'.Indesd even mush relevant output by academia
is largely ignored.”” Csnsequsntiy, a.l_terﬂative. models of development were seen as
irrelevant or’utopiah.l 'Soc.:ial bdexjnocratic’: and.sdcialist politicai views of development, like
those of some Nordi_c countries, we.re. dismissed as loc;cll peculiarities that could not be

replicated elsewhere.”*

This previous section has discussed the histofy of vthe values that have been embedded
into the discourse of international trade law andl has highlighted those values that have
been excluded'. The next 'p’art discuSsés some particﬁlarities of modern international trade
law which Weré .a facfbr in shé Way'the NAFTA was strﬁctﬁréd and, in fum, contributed to

the way in which the law was analyzed and intérprcted in the Metalclad Award.

' Ben Fine, Costas Lapavistas, & Jonathan Pincus, Development Policy in the Twenty-First Century:
Beyond the post-Washington Consensus, (London & New York, Routledge, 2001) [hereinafter Fine et. al.)
at21.
"2 See online: The Media Channel homepage <http: //www mediachannel.org> cited in U. Franklin, “Liberty
Technology and Hope” (Viscount Bennett Lecture, Faculty of Law, University of New Brunswick, February
2000.
7 Gustav Ranis, “The World Bank Near the Turn of the Century” in Culpeper Roy, Albert Berry and
Frances Stewart eds., Global Development Fifty Years After Bretton Woods: Essays In Honour of Gerald K.
Helleiner, (London: Macmillian in association with North South Institute, 1997) 75.

™ Jensen and Santos, supra note 33 at 20
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VI.  Questioning the Méth'ohl Withm Internationel Trade Law‘

[ have aiready highlighted .tlhat'pal"t of my finethodology is to question established
principles rather than take laws .fOr granted. .V-Vha't then are the perceived dangerous
elements within international trede law that .seet.n‘to be rooted in unquestioned and natural
assumptions about the intefhatienal trading order? Where do the problems lie? One of
the major difficulties is the vie\..vi that intemetionai trade law is technical and outside of

politics.

1 The Claim that ‘Polt;tics has Happened Somewhere Else’ — The Increasing
T echnicdlity of International Trade Law

The political has become technocratic [with the internationalization of public life]. The
government exists only to serve the market. Together the cosmopolitan and metropolitan
sensibilities seem to have gutted the regime of any s1te for political engagement and turned it over
to the logic of international commerce

- .David Kenned

The separation of law from pohtlcs preserves the innocence of law and ultimately the dominance
of convention.
- John Brigham”’

International trade law is constituted by discourses about law that presume that trade and

investment (and, in a more general sense, economics) are not only all-important but do

S Kennedy, supra note 37 at 412,

76 peter Fitzpatrick discusses “the innocence of law” in his article: “Racism and the Innocence of Law”
(1987) 14(1) Journal of Law and Society at 119- “Liberal cosmology provides a particular protection of
law’s innocence. Law is radically separate from ‘material life’ and can also act on and order that life:with
liberal society “[p]articular self-interest must be constrained by universalistic legal and motivational
structures; in this sense, the formal ratlonallty of 01v11 somety must dominate the substantive rationality of
material life.” ‘

" Brigham , supra note 10 at 19.
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not intersect with social or politichl life. For example, Trubek et al. talk about how there

was a dichotomy in the debate over NAFTA about the line between law and politics:

By casting NAFTA as merely a set of legal rules for the handling of international commercial
transactions, vehicles for the facilitation of commercial relations between parties and means for
increasing the predictability and hence the efﬁciency of transactions, commercial lawyers can
maintain their hegemony over the drafting, interpretation and manipulation of those rules.
Moreover, because it stresses that NAFTA is not just law, but international trade law, this vision
also justifies the closed and secretive nature of the drafting process, in which industry but not the
public is consulted on various'aspects of the Agreement. - Thus, this vision helps to justify moving
questions from the open “civic culture” of national legislatures to the closed “trade culture” of
international negotlatlon and thus to an arena in which the advantages lie with those familiar with
the trade culture ' -

It is apparent from the way in vuhich a laW such as NAFTA’s Chapter 11 has been
constructed, that trade ihsiders see thésé infemational trade laws as a “non-political”
alternative. Thus, t_hé éffect of §epérafiug the .law of international trade from its effect on
social life is to excludé anyoue withput techuical qualifications or connections from being
able to inﬂuen_ce the law. It seems thut the discourse of international trade law has, like
legal positivism itself, faiied to acknuwledge that laws affect society and vice-versa. The

discourse of international trade law is “anchored in and help[s to] sustain specific patterns

9579

of social relations and politicalborder. My previbus discussion has already

demonstrated that the historical role of politics in constituting international trade law has
been gradually forgotten by those on the “inside’ of the discourse. Said suggests that this

is a false consciousness:
. “

t

..what [ am.. suggestmg is [that] the general liberal consensus that “true” knowledge is
fundamentally non—polltlcal (and conversely, that overtly political knowledge is not “true”
knowledge) obscures the highly if obscurely organized political circumstances obtaining when
knowledge is produced. No one is helped in understanding this today when the adjective

“political” is used as a label to dlSCI‘Cdlt any work for daring to violate the protocol of pretended
suprapolitical objectmty

™ Trubek et. al., supra note 36 at 470.
" Bakan, supra note 9 at 4, citing Eagleton 1991, 8.
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- By using Said here, I want to suggest that attempting to view a law such as NAFTA as a
non-political instrument necessarily silences those Who wish to question its normative

assumptions or provide an alternative viewpoint. -

The next logical (and tArQﬁBI'i'n.g.)' s_teij £hat ﬂoWs> ﬁom this View o‘f international trade law
as non-political and obj ectiye is thé r_epla@ment of national public politics as it relates to
markets and trade witﬁ an iritemational ¢oﬁmer§ial teéhhocracy. In this vision, national
political elites WOuld be used to fUrther thé objgctives of international commerce, which
display a preference for mény typves 6f poliﬁcal actfvities and regulations to either be
eliminated or downplayed insofar as fhey ére a hindrance to fhe market. International
trade law is established to encourage ‘normal’ economic éctivity (i.e., open, structured,
and pursued by private actors without government intervention) and to punish and root
out the deviant economic‘ activity (subsidies, _dumping, cartels, depg:ndence, instability,
state trading, price supports, et"kc:.).é»1 As agents of commgrce prefer to bargain the rules as
if the parties wére priQate contréctofs, théy sée governnients" role as either to stay out of
the bargaining process or if it is involved, to sﬁengthen national commitments to ensure
that the private international law régime funcﬁons to support tather than hinder

commerce.®? It is important to note that government action which may impinge on free

80 Edward, Said, Orientalism, (New York: Vintage Books 1979) [herelnafter Said] at 10.

8 Kennedy, supra note 37 at 401.

82 This view is inherent in various commentator’s calls to extend the rights of prlvate companies to sue
governments under Chapter 11 of NAFTA. See Robert K. Paterson, “A New Pandora’s Box? Private
Remedies for Foreign Investors Under the North American Free Trade Agreement,” (2000) 8(2) Willamette
Journal of International Law and Dispute Resolution 77-124 [hereinafter Paterson] at 120; and Hart,
Michael M., & Dymond, William A., “NAFTA Chapter 11: Precedents, Principles and Prospects”
Conference Paper delivered at “NAFTA Chapter 11 Conference,” Friday January 18, 2002, Carelton
University, online: Carlton University Homepage <http://www.carelton.ca/ctpl/chapter1 1/> [hereinafter
Hart & Dymond] at 3. A critique of this view can be found in Chapter three of this thesis.
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commercial ei(change (such as the Guadalcazar municipality’s denial of Metalclad’s
construction permit) is seen ae'exceptional and undesirable. Tlius, the state’s role in
international trade law is either pas_sii/e"oi facilitative. “In this sense, the international
[trading] regime is tilted agaiiist innovative national iegulatory initiatives and brings
deregulatoi'y pressure to bear on the national political decision-making. National social
Or consumer protection or environmental policy seems automatically at risk of seeming to

be an impediment to the “needs” of international commerce.”

The perceived forces of globahzation seem to assist in 1eg1t1mat1ng this mastery of
economic expertise within the nat10na1 poht1ca1 sphere. It has been asserted by Orford,
Trubek et. al. and others that govemments, such as those in the UK, Australia, New
Zealand, and the United States that came 1nto power in the 1970’s and 1980s, used a
sense of natlonal Crisis in the face of changes to the global economy as a tool to de-
legitimize popular participation in decision-making about vital political issues, which are

now “re-characterized as purely economic and technical.”®*

2. Contesting International T fade Lani _

Tlie resulting inability of rnost 'people to contest and challenge decisions about many
issues that touch and indeed shape their lives is presented as inevitable; a natural
consequence of the disciplines and requirements of international competitiveness and
globalization. What results is tlie rise ,Of a ‘.‘tec'hnocratic vision” of governments and

experts being engaged in the management of the economy and “politics is treated as

8 Kennedy, supra note 37 at 402.




having somehow already happcncd ‘élsAcWhe‘re.‘, 8 That is, _the oppbrtunity to become
involved in the political dééisién rﬁaking'pro¢ess fs taken out of the equation. The name
developed for the phenofnenon Whére institutions .priv_ilége new forms of administrative
governance that are geared towards ensuring a émooth ride through their geographic
space over concepts of parliémentary soVerei@ty and political participation is

“democracy deficit.”*®

Accordingly, international trade law is dﬁen seen aé an authentic knowledge, an objective
truth. This is problematic for‘ those who wish.to challenge the notion of international trade
law being Outs_ide of the ﬁoliticé_ ﬁéo-lil;eral Consenéus with stories of human experiences
whiéh do not fit £he understéﬁdihgs envisioned by thc principles of the international
trading system. These 'expe_:n'ence_s,' sa_yé Lisa Philipps, “may be discounted [by trade law]
as belonging to anotheln'.mentality, one that is pﬁmitive, irrational, custom-based,

mythical, ideological and biase_d.”87'

Yet, despite difficulties in challenging international trade law, it is perhaps the
“archetypal, emblematic area around which there are deep divisions and where certainly
the rhetoric is the fiercest.”® Ravi Kanbur; former Director of the World Bank’s World

Development Report on Poverty (2000-2001),' provides a useful analysis of this divide

84 Orford 1997, supra note 36 at 476; See also Trubek et. al., supra note 36.

8 Kennedy, supra note 37 at 412.

8 Ibid. at 412-3. :

¥7 Lisa Phillipps, “Discursive Deficits: A Feminist Perspective on the Power of Technical Knowledge in
Fiscal Law and Policy” (1996) 11(1) C.J.L.S. 141 [hereinafter Phillipps] at 149 quoting J.F. Lyotard, The
Postmodern Condition, (Minneapolis: University of Minnesota Press, 1984).
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and reasons why the two groups’ (iﬁtemational tradé/economic experts and civil society
advocates, whom he di_plomaticaliy calls Gfoup A and Group B) views are polarized to
such an extent that one side oﬁén doés réally hear the other’s arguments. In addition to
the presence of power dynamics, Kanbur érgues the divide has to do with the different
language and framewoirks.that égéh 51de ugés toAd‘iscusls the same issue. On one hand, free
trade advocates argue tﬁat giobal prdsperity wili _be“in‘creased when the global market,
instead of nation stateé are the main wgiy for regi;lating tradé &‘investment flows. Critics
of this view are concerrllle(‘l:about the assumption of a level playing field and the limits on
the capacity of the fnarkets and internationaillbodies to regulate both social and economic
policy. He suggests that those ip po‘li“cly mz:i.kin'g' and implementing institutions should try
to recognize and undersfand le‘giti'.rﬁ.ate aiternaﬁve ;/iews on economic policy apd be open
and nuanced in their meséages rather than being closed and ﬁafd. This, asserts Kanbur,.

makes both good analytic and political sense.*’

During the negotiations over the NAFTA', there was mucl:h public debate around the
predicted effects of e.conomic internationéliéaﬁon. Gé_vem'nients and business
communities in all three countries hea\}ily promoted NAF TA, saying the increased trade
would create jobs and stimulate the economy. On the other side, a wide range of groups
from labour unions, environmental, religious, consumer, women’s, development, and
human rights NGO’s Worked together to oppose the NAFTA claiming it would lose jobs

etc. The debate about NAFTA (which can also be found in other ‘free trade’ debates) is

88 Ravi Kanbur, “Economic Policy, Distribution and Poverty: The Nature of Disagreements” Workmg
Paper, January 2001, online: Ravi Kanbur’s Homepage on the Cornell University Homepage
<http://www.people.cornell.edu/pages/sk145/> [hereinafter Kanbur] at 3.
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oﬂeh posed as being about ;‘free trade” Versus "‘protect.ionism.” However, Trubek et al.
bargue that it js really about “the kihd of rharket and‘society that will emerge from
intemationalization;’fgo -They note that rhost participants in the debate accept that
increasrng ecorromic integr'atio‘n"of North America r&as Virtualllyvinevitable. But NAFTA
represents a series of choices' about the type of 'market ecohomies the countries choose to
- collectively pursue. The Very.term “free trade,” which suggests a market liberated to
foilow its.own logic obscures the extensisle .arnount of regulation (laW) that is needed to
construct a market economy. | As Trubek et al. rrote:' “NAFTA’s hefty two thousand pages
would not be required ‘if it vrere truI}t a ‘tfree” trade arrangement; a single page would
do.”91 Indeed the .rul'es contain.ed in the NAFTA represent choices' about which interests
ought to be encouraged and protected leen that NAFTA was created to protect certain
(elite) 1nterests but has the power to profoundly affect all citizens within North America,
it is little wonder the debates were sovﬁerce. As we will see in thev Metalclad case and

discussions over the problems with Chapter 11, some fears were well founded.

VIIL. Concludihg Remarks About 'This Ch’ap'ter'

In this ﬁrst chapter, I have outlined rny rrrethodological approach, which aims to
“understand not only the ter(t of treaties and arbitralldecisions but looks at how law affects
society and how society has an influence on the Way law is shaped. A rrrajor part of my

method is to er(amine the power that arbitrators give to the taw in practice,b which is an

important part of what the law is. Part of this approachbis to examine the values that go

¥ Ibid. _ :
% Trubek et al., supra note 36 at 467
! Ibid. at 468. ~
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into the making of the laws and their subsequent interpretation by arbitrators, judges and

others.

Accordingly, my investigatio'ﬁ of tﬁe Méialclad ca'sevbegan in this chapter with a look at
the discourse of international trade law and thé tendency for the regulation of economics
and markets to be elevated from the domestic sphere into the international aréna. This
helps tlo explain how the Metalc]ad dispute fOﬁnd. its’ way to an international arbitral
tribunal rather than a .Me)v(.i;:é_m éouﬁ. Once a diépufe is in the ihtemational arena, | argue
it is more difﬁcult_ to qutA:stio‘n thé néﬁﬁatiire as_shmpﬁons underlying the governing
discipline. This is because‘theré ﬁa{s been é déveldpment of anlinsider network with
technical expertfse that. assﬁmé that international trade law is outside of politics and
therefore it is not necessary to involVe poiiﬁcal debates in technical trade decisidns. .
Further, developing c‘ountn"ves, which aré now a.pa;rt of thé international trading system,
may have been constrained jn théir decisions about trade liberalization. This is part_ly
becausé free »trade came to be seen during the i980’s and 1990’s by influential
institutions in Washington such as the World Bank and IMF as the only §vay toward

economic prosperity.

The téchﬁical business of trade is éarriéd thfough into the 'way in which modern
international trade law is interpreted .to.day, As will be seen, this approach was at the
heart of the Metalcldd tﬁbuﬂal’s decisioﬁ-making metilod. Any argument that was not
related to the laws under Which the claim was brought was not understood as having any

relevance in the result of the case. This is unfortunate because had consideration been
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given to social and envirolnr;ne‘rital aspects of the dispute, the result may have been
different. I have arguedvherg that cbntéstirig international trade lav;/ has proved to be
difficult as the current ‘legal fegimé allovs./s»li'ttle opporfunity for the public, whose lives
are affected by the deciéion, to be able to inﬂﬁgn;:e the decisioﬁ-making process. Itis

hoped that chapter five of this thesis will provide some hope for change post-Metalclad.

- VIII. Where Does this Thesis go Frdm Here?
The remainder oftl_l'i’s.théslis W_ill further investigate the .poséible influences on the way in
which the Metalclad decision was made. Each chapter will become more specific in

scope, until in Chapter four, the Metalclad case itself will be analyzed.

In attempting to look at the facts and valués behind the law, Chapter two will explore
Mexico’s specific histofy with_fdreign iﬁveshnent and rclations. with the US. It will look
at Mexico’s almost fevolutionary_trénsition to a néo-liberal economy and embracing of
the ‘free trade’ ip.hbilosophy./,-‘ tﬁe bihnééle of Wthh was the signing of the NAFTA. The
NAFTA negétiations will'be‘ éxamined iﬁ bordver td inquirg into the powef relations and
attitudes of each party towards the other that th¢n found their. way into the text of the
treaty. The aini of thfs chépter fs to‘, 'Sée héW h_is_t(’)ry:has shaped cﬁrrcnt interpretations of

the NAFTA by arbitrators, which is eXémpliﬁed in the Metalclad case.

Chapter three will then look at specific problems inherent in the NAFTA treaty and the
Chapter 11 process. In this chapter, I will describe the NAFTA in general terms and

present Vsom'e broad difficulties embedded within it. I will then go on to look at Chapter
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11 in general detail. The afbitral process v_vill be discussed, focusing on problems with
the process that could lead toiunpredic.table'decisibns or the tribunal being heavily

weighted in favour of the investor. o -

Chapter four will exam.ine the casé of Metalclad v. United Mexican States through the
lens which has been cdristructe_d in the ﬁrét three chapters. I will tell the Metalclad story
and outlineé the Award of thé Tribunal, and then go on to énalyz_e what I consider to be the
most problematic elements of 'the. Award. Twill théﬁ iook at possible perceptions of both
Metalclad and Mexico that are perhaps a product of the narrow economic focus of
international trade law, the specific history between Mexico and the U.S. that shaped
current interpretations i_that the ArBitratérs gave to events and the structure of Chapter 11
itself and its ciispute‘re;s,olution mechanism that f)erhaps contﬁbutes to the result in the
Award. ‘I will then éxplore what Was left .out of the Awafd, tfle most glaring detail being
the localA enViroﬁmental disputg: that was é major reasén for the governor’s denial of the
construction permit. An important partvof this chapter is an examination of the troubling

informal jurisprudence that is the legal »1¢g'acy oif, this case.

Chapter five will synthesize the major findings of each chapter and offer some ideas
about ways to address some of the concerns highlighfed through the Metalclad case. This
includes a caution to governments fo fully assess the impact of future trade agreements on
its citizens before the ag.ireemeﬁt is s’.igned' and some suggestions for improvement to
NAFTA’s Chaptér 11°s dispute rés;ilution mecﬁé.nism'that rhay ‘make it more inclusive

and go some way to rectifying the democracy deficit that is so glaring in the current
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scheme. It will conclude that it is possible to re-imagine an international economy that is
mindful and inclusive of social factors, in other words, more holistic: an international

economy that considers economic affects on society.
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Chapter Two: Mapping Mexico-U.S. Relations - Foreign Investment

Poor Mexico, so far from God and so near to the United States.
- Porfirio Diaz”

We have come together as leaders of Canada, Mexico, and the United States, North American
neighbors who share common values and interests. The ties that link us - human, social, cultural,
and economic - are becoming stronger. Fully realizing the tremendous potential of North America
is a goal we all share. :
- Joint Statement by Prime Minister Jean Chertier President Vicente Fox,
and President George Bush at the Summit of the Americas”

Looking to North-South relations, the NAFTA legacy extends far beyond an agreement on trade.
NAFTA represents a commitment by Mexico to modernize - politically and economically - and a
commitment by the United States and Canada to support this great change. NAFTA links Mexico
to North America and at the same time helps the United States and Canada realize the full potential
of a new, larger North America.

- Robert B. Zoellick, U.S. Trade Representative at the National Foreign
Trade Council®*

Introduction

The NAFTA in general, and Chapter 11 in particular, represent a radical departure from

previous Mexican fbreign policy towards the United States, its economic policies on free

trade and foreign investment, and the Mexicans’ specific view on expropriation of the

property of foreign nationals. This chapter attempts to look at some reasons why this

transformation occurred and what effect such a radical change in economic and foreign

policy had on the internal politics of Mexico. Further, it looks at how international

institutions and the U.S. assisted in facilitating this change.

Through examining these questions, [ want look at the ways in which the NAFTA text

and decisions are imbued with historical significance, which create meanings and

%2 Quoted in R. Ruiz, On the Rim of Mexico: Encounters of the Rich and Poor (Boulder, CO: Westview
Press, 1998). }

% Quebec City, Quebec, Canada. April 22, 2001, online: United States Embassy in Mexico Homepage
<http://www.usembassy-mexico.gov/bfnafta htm>
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underlie ways of knowing in both Mexico and the U.S. Once these meanings and
methods are laid into the foundations _of the NAFTA text, they seem to have become
embedded within the formula of decision-making of Chapter 11 arbitrators in subsequent

cases.95

This inquiry takes a ;:onSt.itutive appmach fo fhe law of NAFTA;("V6 I want to understand
some of the“histor.y, p'ersonalities, pblitics and powér ;elations that made up the law of

- NAFTA.” Importa_ntly, this chapter will provide a lens through which to look at how the
NAFTA is applied in practiée by arBitra_to‘ré in Chapter 11 cases. Instead of assuming that
it is a standard, objective 1egal text, this CHapter reflects the view that the law of NAFTA
is imbued with certéin values and also is to be found in the way it is applied. Therefore,
it is important to loo.k into the values and relatio_né that went into fhe construction of the

text in order to understand the way it is now being used by Chapter 11 arbitrators.

I will argue that the historical memory of the U.S. about Mexico’s previous economic
policies, particularly relating to foreign investment, formed part of an underlying ‘fear’
about the Mexicans that created a discursive negotiating strategy. This strategy required

Mexico to be willing to accept the U.S. method of doing free trade. Further, Mexico was

% Washington, D.C.July 26, 2001, online: United States Embassy in Mexico Homepage,
<http://www.usembassy-mexico.gov/bfnafta. htm>

% See Chapters three and four of this thesis.

% For more on the constitutive approach to law, see Chapter one of this thesis. A constitutive approach to
law is that law is intrinsically linked with politics and social life. See also, Brigham, supra note 10.

" 1t is noted that this line of inquiry is a whole thesis in itself. Accordingly, this chapter does not attempt to
explain every detail and event, but rather use some specifics to paint a general picture of how the NAFTA
was constructed in order to prov1de a lens through which to look at the Metalclad case study in Chapter four
of this thesis.
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influenced by the U.S. dominated Internatlonal Monetary Fund (IMF)*® and advice from
the U.S. government U S.- style free trade pohcies were an also 1nﬂuence on future
Mexican leaders through their education at U.S. Ivy League universities. Mexico’s new
elite group of neo-liberal leaders 'seemecl to want to diseipline Mexico’s economic
policies in order to gain foreign investment dollars,v which it had decided was the only

option for economic growth.

The relationship between _Mexieo and the‘US is an interesting one because of their
relative power in both of their worlds. The US is clearly the leader of the First World”
and Mexico hask been seen for many years as one of the most powerful Third World!®
states. Further, there s‘ee‘ms to be an‘interdep‘_e'ndence between the two neighbouring
countries that has characterized th_eir relations_tinring the l_ast. decade and a half. For
exarnple, one of the reasons the IMF was so interested in helping the Mexicans out of the
1982 debt crisis was because there ‘was a signiﬁcant amount of American money in\tested
in the Mexican economy, which if lost could hai/e potentially led to an economic crisis in

the U.S.

o8 See IMF online: IMF Homepage <http //www imf.org/>

% The term “First World” is also used interchangeably in this thesis as: “Industrlallzed States,” “The West,”
and “The North”. For the purposes of this chapter, it includes the several states of Western Europe, the
United States, Canada, Japan, Australia and New Zealand. American Law Professor Gloria Sandrino notes
that the term, “Industrialized States” roughly coincides with the membership of the Organization for
Economic Cooperation and Development (OECD). However, they do all vary in the extent to which the
governments of these countries interfere in the economy, however, to a greater or lesser extent, these
countries have embraced neo-liberal economics. Gloria Sandrino, “The NAFTA Investment Chapter and
Foreign Direct Investment in Mexico: A Third World Perspective ” (1994) 27(2) Vand. J. Transnati’l L.
259-327 [hereinafter, Sandrino] at 262.

1% n this thesis, I acknowledge that Third World states are by no means all the same. They consist of a
diverse group of countries at various levels of industrialization. Mexico is often referred to as a “newly
industrialized state.” However, it is still part of the Third World. Although Third World states are
economically, socially and politically diverse, they usually feel the need to maintain a united front when
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This chapter concludes that the history and cir:c.ufns.tances of Mexico’s radical change in
foreign policy and economy, and tﬁe act of binding themselves to a very powerful country
like the U.S. has created a disadvantag_e. for Mexico in how thé NAFTA now operates in
practice through Chapter 1 1 dispufeé between étates band foreign inQestors. This
limitation is difficult to overtly identify, but can be found underlying the texts of arbitral
awards, such as the Meialclad -d'eci_sior.l,v which are heavily weighted in favour of the

investor.'?!

This chapter \&ill begiﬁ wiﬂi' a frv_ame\.)vor.k.for anélyziné the. ‘fear’ that helped to shape the
discursive bargaining stratég& of the US during.NAFTA negotiations. I will then look at
the historical origin of this fear, which I béli.eve. is Mexico’s post-revolutionary policy in
regards to relations with the United.'States, foréign direct investment and expropriation.
Mexico’s leadership of the Thifd_World in trying to control foreign investment from the
Industrialized world and fhe breékdéwn of that attempt with the mové towards Bilatéral
Iﬁvestmeﬁt Treaties (BITs) will be outline_d. The chapter will then go on to explore
Mexico’s fédical transition towar&é a neo-liberal economy aﬁd its change in policy
regarding free trade.and foreig-ninivestm‘ent. This will Bring nie to look at the NAFTA

negotiations and specifically, negotiations on investment in order to examine the

dealing with industrialized states whom they see as having taken advantage of them in the past. See J.
Aronson, Trade Talks: America Better Listen (1985) at 98. Cited in Sandrino, ibid at 261-2.

191 A5 argued in Chapter one of this thesis, part of the reason for the preference towards the investor in
Metalclad, is to do with the weight that the decision makers of international trade law disputes give to free
trade over the rights of governments. However, in this chapter, I will also argue that another part of
Mexico’s disadvantage in Metalclad has to do with the wording of the text and the way that text is
interpreted by arbitrators, which is infused with historical rememberings about Mexico’s previous conduct
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“discursive strategies and dynamics that went into the enshrining of the NAFTA text. This

chaptef will conclude by leoking at the sig_niﬁcance of the NAFTA for the Third World.

II. The “Fear-Factor” in_ U.S‘.-M_ex'i.co Relations

Mexico is an interesting rnember ef t.lhe‘Thi.rd‘ Weﬂd because it‘ is a leader of developing
cquntries and asnires fo be. considered an industrializedvvstate,m- bI1.1t> ie still considered
underdeveloped.'® 1t is thus7 simultaneously powerful and disad.vantaged. This
complicates an assufnption that the NAFTA is jnst one in a series of stories about unequal

North-South relations, where the U.S. dominates over a weaker state.'™

Nevertheless, I think one can recogrlize North-Soutn inequalities in the US-Mexico

| relationship, particularly with regard to foreign investment. Hewever, they are difficult to
pinpoint, because they seem te operéte nnder the surface of the relationship. Law
.Professor Sundhya Pahnja argues _in relation to tne IMF, that certein international
economic norms are born of fear of the Third World, whieh nl_ay beneath the surface of

IMF discourses and that these fears resonate wifh older fears about the Third World.!%

and a fear by the U.S. of doing business with a country that is perceived as less stable and normal than a
first world state in its dealings with foreign investors.

192 According to the World Bank, Mexico is the world's 13th-largest economy, its eighth-largest exporter of
goods and services, and fourth-largest oil producer See “Mexico Country Brief” online: World Bank
Group, Mexico Homepage

<http://Inweb18.worldbank. org/Extemal/lac/lac nsﬂdSc7ea5f4536e705852567d6006b50ff/b32b6c2eebdcbb
8£852567ea0006a0ca?OpenDocument™>

19 For example, Marcel M.  Giugale, Oliver Lafourcade & Vinh H. Nguyen (eds.), Mexico: A
Comprehensive Development Agenda for the New Era online:
<http://Inweb18.worldbank.org/External/lac/lac. nsf/Pubhcat10ns/9364AB8A25BABD6085256A4C004B39
63?0penDocument> The fact that this World Bank report recommends a “five-point” development agenda
indicates that the World Bank views Mexico as underdeveloped.

194 A further complication is that Mexico initiated NAFTA negotiations and seemed more than willing to
launch neo-liberal reforms in its economy after 1982. This will be discussed in more detail below.

Y9 Pahuja, Technologies of Empire, supra note 36 at 785.
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http://mwebl8.worldbank.org/Extemal/lac/lac.nsf/d5c7ea5f4536e705852567d6006b50ff/b32b6c2eebdc8f852567ea0006a0ca?OpenDocument
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Pahuja characterizes these fears as tﬁe ffear Qf 'e_ﬁtr’y,’ or the fear of the inclusion of the
Third World "into the inferﬁatiqnal soéiety éf states and the ‘fear of exit.” Both fhese fears
hinge on the fear of di'ffefén(;e.lbé ﬁis générétes particular strategies that are ﬁsed to
manage this fear. Professor_ i’ahuj a’s article looks ét the ways in which those strategies
mimic particular dis‘cursi\./e.n-lechaniSms uséd during moments of overt imperialism of the

North over the South.'” In other words, she looks at how modern discursive mechanisms

are used by the North to re-dominate the Third World as a method to control their fears.

The fear of difference is based oﬁ the certainv “tmthé” and “knowledges” (or
representations) about the Soutﬂ 'thét__have been generated by the North. These
representations are Based on vx"hat Law Prbfessor Daniel Tarullo calls “the myth of
normalcy,” that is, the assumptiqn that any differenc‘e from the ‘norm’ (i.e.,van
industrialized nation with a éépitalist, welfare-state economy) is seen as temporary

108

departure from a normal state. In this way, Third World states are not known for their

own individual attributes, but by how they vary from the First World. Edward Said’s
seminal work, Orientalism'®” showed us that the Orient was a concept constructed by the

Occident, which defines the Orient by how it differs from the Occident. This dualism

between the Standard and the Other1 1% is framed within the European/Northern

1% Ibid. at 784. :

"7 Ibid. S ' . .

18 Tarullo, supra note 36 at 547.- In this article, Tarullo uses the analogy of the temporary states of
sickness, or adolescence to explain the expectation of the First World that the Third World will one day
catch up with the rest and become normal or adult or healthy.

19 Said, supra note 80. .

1191 aw Professor Dianne Otto provides an excellent background to this term. She describes how
structuralist linguist Ferdinand de Saussure revealed how language creates meaning through patterns of
dualistic relationships between “signs.” See Ferdinand de Saussure, Cours de Linguistique Generale (Tullio
de Mauro ed., 2" ed, 1985) cited in Otto, D., “Rethinking Universality” (1997) 29 (1) Colum. H.R. L. Rev.
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imagination. As Ranajit Guha'argues: “all other difference is relegated to a shadow world
of superstition, randomness or criminality because it is incommensurable with the
European [and Northern] frame.”''! 'In the field of international law/relations, the Third

112 (a5 opposed to real states)

World has been represented as a series of “quasi-states,
who are possessed of negative sovereignty (as opposed to positive sovereignty). Quasi-
states are perceiv'ed. as having international légifimacy, but lack national capability and
are characterized as avpe’ople '\yﬁo are divided ethnically into several publics by
widespreéd corruptioﬁ ahd inédmpgténcé.l l? .Pélitipal Science'Professor Robert Jackson
asserts that quasi-states are maintainled.by the behevolent courtesy of international

society, without which quasi-states could not survive.1 !4 This set of assumptions or

understood facts about societies, individuals, cultures and progress has characterized

1. Further, poststructural linguist Jacques Derrida shows us how the binaries which create meaning and
knowledge are infused with the power hierarchy of domination (the Standard) and subordination (its Other).
These dualisms created by language exist in a codependent relationship of opposites. For example, the
concept of the dominant Man depends on its contrast with the subjugated idea of Woman; the notion of the
“civilized” Occident relies on the “undeveloped” status of the Orient and vice-versa. See Jacques Derrida,
Positions (Translated by Alan Bass) (Chicago: University of Chicago Press, 1981) at 41. Derrida notes the
violence that is involved in the exclusionary force used to marginalize, debase, or disqualify the
subordinated term. See Jacques Derrida, “Force of Law: The “Mystical” Foundation of Authority,” 11
(1990) Cardozo L. Rev. 1042-43. Referenced in Otto, /bid. at 20.

""" Ranajit Guha, “The Prose of Counter-Insurgency”, in Ranajit Guha & Gayarti Cahkravorty Spivak (ed),
Selected Subaltern Studies (New York: Oxford University Press, 1988).

"2 Jackson describes the reason the Third World deserves to be seen as quasi-states. He portrays an image
of the Third World state as “consisting not of self-standing structures with domestic foundations —like
separate buildings — but of territorial jurisdictions supported from above by international law and material
aid - a kind of international safety net. In short, they often appear to be juridical more than empirical
entities: hence quasi-states” Robert Jackson, Quasi-states: Sovereignty, International Relations and the
Third World, (Cambridge University Press, 1990, reprinted in 1996) [hereinafter Jackson] at 5.

13 Roxanne Doty uses Foucault’s observation in his study of madness that one structure of exclusion creates
niches for others. Thus, the charge of incompetence and corruption takes the place that was previously
occupied by the uncivilized and unfit for self-government. Roxanne Lynn Doty, Imperial Encounters: The
Politics of Representation in North-South Relations, (Borderlines, Volume 5) (Minneapolis & London:
University of Minnesota Press, 1996) [hereinafter Doty] at 155. -

1% Jackson, supra note 112. See also ibid at 150-151.




North-South relations, which operate in the background of the “textual network between

North and South.”'"?

This fear of difference and subsequent ‘.otheri.ng" can be seen in doubts of many in the
U.S. about Mexico’s capac1ty as a soverelgn state. One.of the major concerns in the U.S.
about 11nk1ng their country w1th Mex1co in the NAF TA was the difference in legal
systems between the two countnes e Cntlcal commentary on the Mexican legal system
is common in the United States and has been the therne of several congressional
hearings.'"” For example durlng the Senate Finance Committee Hearing on NAFTA, the
Freedom House survey for 1991 1992 states that: “although it is nominally independent,
the (Mexican) judicial system is weak, pbliticized and riddled with corruption.” '® This
characterization of Mexico’s legat s&sterh nntlerlies a broadet‘ attitude about Mexico as a
“quasi-state.” This concern or fear then ‘cc')n_trihuted to the underlying method for the U.S.
NAFTA negotinting stfategy. This, in my view, ptovides evidence for why a chapter on
investment and a dispute resolutton mechanism Wzts inserted into the NAFTA. The
Americans did not trust that the Mexiean court system would deliver their investors
justice. Economics Profeseor J eseph.MeKinney notes, “{a] major purpose of the

investment provisions of NAFTA was to assure a climate of stability and to reduce

"> Pahuja, Technologies of Empire, supra note 36 at 789.

116 A random example of this concern is the first sentence on a website explaining the Mexican legal system,
which begins, “Contrary to the beliefs widely held in the U.S. regarding the nature and function of Mexico's
legal system, Mexico does, in fact, enjoy a highly evolved and organized legal system.” [Emphasis added]
See Panoramic View of the Mexican Legal System, by J amle Berger, onhne at:

<http //tijuana.infosel.com.mx/berger/panoram.htm> -

"7 yames F. Smith, “Confronting Differences in the United States and Mexican Legal Systems in the Era of
NAFTA.” United States-Mexico Law Journal (1993) 1(1), 97-8 [hereinafter Smith] at 91
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uncertainty concemin‘g d‘eci_slio‘r"l‘s o‘f v.x}h've_t.h_er to ‘i_n\‘/osf_in paﬁner countries [namely
Mexic.o].”1 19 To someldegree‘, it isyarvguable that the Mexicans took on this
characterization of their codﬁtry as a quasi-state as part of their own identity and strived
to allay thé fear of the Aolericdns byv‘adjus't‘in'g dleir economic policies, sometimes
specifically to prOVide comfort to the U.S. in order to receive their approval and foreign
investment dollars. In.f‘act,.:in J anuary 1991, tho then Mexican president Carlos Salinas
embafked on an dnprecedented exponditure of govemmeot funds (more than $6 million)
on public relations andvr.nedia firms, aimed at gamering support for the trade agreement

and improving Mexico’s image in the United States.'?

Some argue that desplte North South dlmensxon of their relatlonshlp, both the U.S. and
Mexico are in a mutually beneﬁmal relatlonshlp where one needs the other. Mexico has
become the second most important trade partner of the United States. In the 1990’s, the |
rate' of growth of U.S. éxpofts tovMexico exceeded the rato of growth of U.S. exports to
the rest of the world.. Mexico’s financial .'markets are linked with the United States.''
“For oetter or worse, Mexico and the United States are wedded to each other. They share

»122

one of the planet’s longest land boundaries. This interdependence is surprising given

'8 Senator Daniel Moyniham, Freedom in the World, Political Rights and Civil Liberties 328 (1992) cited

in ibid. at 91. See also, Boris Kozolchyk, “Mexico’s Political Stability, Economic Growth and the Fairness

of its Legal System” 18 (1987-88) Cal. West. Int’l L. J. 105, 110-117.

119 7 A. McKinney, Created from NAFTA: The Structure, Function, and Stgmf icance of the Treaty’s

Related Institutions, (Armonk, New York, London: M.E. Sharpe, 2000) [hereinafter McKinney] at 224.

120 yacqueline Mazza, Don 't Disturb the Neigbours: Ti he United States and Democracy in Mexico, 1980-

1995, (New York and London: Routledge, 2001) [hereinafter Mazza] at 84-5; See also T. Barry, H.

Browne, and Beth Simms, The Great Divide: The Challenge of U.S.-Mexico Relations in the 1990’s, (New

York: Grove Press, 1994) at 401.

121 Jorge 1 Dominguez and Rafael Fernandez De Castro The United States and Mexlco Between

ﬁgzrtnersth and Conﬂzct (New York and London: Routledge, 2001) [hereinafter Dominguez et.al Jat 1
Ibid.
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the troubled history between the two nations. In the 1970’s and the early 1980’s, few
would have forecast that these two countries would have signed and ratified a document
as comprehensive as the NAFTA, or that vofﬁcialv Mexico would have chosen to portray

itself as “North American.”'?®

The next section traces Mexico’s historical pqlicies' towards the U.S. and foreign
investment, which perhaps helps to explain the genesis of some of the U.S. fear

underlyiﬁg their conduct duﬁng' the NAFTA négotiations.

III.  Mapping the History of Mexico’s View on Foreign Investment, the U.S. and
Managing the Economy

[Flew things were more divisive in U.S.-Mexican relations during the post-World War II period
than trade policy. The United States was the principal international force behind trade
liberalization and the strongest supporter of GATT. Mexico developed a highly protectionist trade
regime and did not join GATT until four decades after its creation. These divergent trade policies
were a constant source of mutual recrimination and misunderstanding between the United States
and Mexico.'?* ‘ '

It is important to understand Mexico’s hiétoﬁcal relations with the U.S. and position on
trade and foreign investment tb fully gfasp '§vhy the radicél change in Mexico’s economy
during the last two decades is so signiﬁcant; Béforé discussiﬁg Mexico’s change in
economic policy, or the difﬁcuities Mexjco eiperiences with the NAFTA, it is useful to
step back and look ét the eleﬁtion of Me%icb’sj épproach to fdrei.gn investment and its
policies prior to its neo-liberal eqqnpmic reform. NAFTA is often looked at in isolation
ofits evolution and without consideratiéﬁ of how such a deal came to be agreed upon.

An historical genealogy of these events and policies may alter our understandings of

12 1bid. at 7.
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international trade law in general, and NAFTA specifically because it provides a

background to the text and shows how the text may be interpreted in the future.

1 Mexico’s Ht_‘story With F. oreigti Direct Investment

...[Tln both domestic and international politics and law, nineteenth-century Mexico was trapped
somewhere in between colonialism and Western European-style nation-statehood.'?

Ever since independence from ‘S.pain.in'1"821,. Mexico has Been of strategic interest to
industrialized states.,v particularly the U.S,..‘and Briféin.' Politi_cal_ Scientist Professor Julie
Erfani asserts that thé US ngefnrhent sOught fapi(ily tq reéognize a newly independent
Mexico in order to achieve the4 major U.S. objectives of a treaty of limits; to claim more
territory for the United States; to gain commercial access to Mexico once Spain no longer
claimed exclusive economic righté to its colony; and to displace European political
influence in the Americas by épcou_raging SpMsﬁ-Ameﬁcm indepéndence and the
formaﬁdn of new, re'public':aln._ gO\./emme_n‘ts rétﬁef than conservétive—moné.rchical

regimes. 126

Shortly after the U.S. had recognized Mexican independence, the U.S. Congress passed

The Monroe Doctrin,e,127

the purpose of which' was eXpanding U.S. political influence
over the Americas and safeguérding U.S. commercial access to the newly independent

countries in the region. Despite U.S. government’s rhetorical respect for the legal

124 g3 .
Ibid. at 63.
125 Julie Erfani, The Paradox of the Mexican State: Rereading Sovereignty from Independence to NAFTA,
(Boulder, London: Lynne Rienner Publishers, 1995) [hereinafter Erfani] at 11.
126 Ibid. at 13. a
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-should be protected more effectively than the pfoperty of Mexico’s own citizens.

sovereignty of new states in Spanish America, it was quick to dispute Mexican territory

and question Mexicd ’s commitment to protecting foreign-owned property in Mexico.'?®
Erfani notes:

[d]uring the first four decades of Mexi.co’s independence, Mexico lost half of all its territory to the
United States and was charged with massive foreign debts due to an 1nab1hty to protect the lives
and private property of foreigners in Mex1co 129

It was said that the expectation of US and European investors was that foreign property

130

Thus, for both the British and US. governments, the recognition of Mexico’s legal

sovereignty represented a new oppor_tunity to dominate Mexico commercially and, in the

U.S. case, militarily in order to expand their territories."'

During the administration of Porfirio Diaz (1876-1911), foreign direct investment
reached heady proportions. DiaZ’S t_hirty-four year dictatorship saw the implementation

of liberal economic policies managed by‘ cientificos, 132 who among other things,

127 The Monroe Doctrine was expressed during President James Munroe’s seventh annual message to
Congress on 2 December 1823. The text of the doctrine can be found online:
http://www.law.ou.edu/hist/monrodoc.html

128 Similarly, the British commercial interests in Mexico often outweighed British respect for the Mexican
state’s legal sovereignty. The British preferred Mexico to have a centralist-monarchical government rather
than the US preference of a republican government. The British were convinced that the U.S. government
intended to restrict British commercial access to newly independent Mexico. They feared the Monroe
doctrine was passed to bar European colonization of the Americas and to divide and separate the Old World
from the new World in order to obstruct European commercial access to Latin America. The British
thought that the U.S. support for liberal governments in Latin America was an attempt to establish
governments that would enter into exclusive commercial treaties with the United States. See J. Fred Rippy,
Rivalry of the United States and Great Britain over Latin America (1808-1830), (Baltimore: The John
Hopkins University Press, 1929; New York: Octagon Books, 1964) at 112-116.

2 Erfani, supra note 125 at 13.

139 Stuart MacCorkle, American Pollcy of Recognttzon T owards Mexico (New York: AMS Press, 1971) at
41. Cited in ibid. at 13.

131 i , _

132 The “cientificos’ were a group of highly educated and modern government managers, who were
convinced of the need to achieve economic growth and development through foreign investment and other
scientific economic policies. Sandrino footnote 70. It is noted that strong parallels can be drawn between
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welcomed foreign investment. Diaz believed that substantial investments in mining,
utilities and basic industries would put Mexico in a similar position to industrialized

states.

...by the end of the Diaz era, foreigners probably owned over half of the total wealth of the country
and foreign capital dominated [nearly] every area of productive enterprise.... 133

During the Diaz regim'e,b Mexico entered a period of sustained economic growth like
never be}fore.13 4 I}IoWever.,.fhe Diaz ;egime’s pro;ess of modernization, which prioritized
the integration in the world markgt and foreigh .controhl of vital sectors of the economy
created a “dependant economic s‘truc'ture fhat _limitéd the Mexican government’s control
over these sectors and lifnited the Mexicap govefnmgnt’s ability to direct economic
de\A/elopment.”13 5 The ﬁfesenée of foreién investors during the Diaz regime was one of
the méj or sources of discc-mtent_'am‘orllg Mexican revolutioné.ries, who saw foreign

investment as largely to blame for many of Mexico’s economic problems.'*®

The Mexican Revolution laid down a new Constitution in 1917. This Constitution

embodied the anti-foreign séntiments of the Mexican revolutionaries and emphasized

the cientificos and the economic managers of the Salmas adrmmstratlon in the 1980°s. See discussion
below.

133 Harry Wright, Foreign Enterprzse in Mextco "Laws and Policies, (Chapel Hill: University of North
Carolina Press, 1971) at 53. In 1897, thirty-eight percent of all foreign investment in Mexico was from the
United States, and twenty-nine pefcent of all United States foreign investment was in Mexico. Sandrino,
supra note 99 at footnote 72.

13 Michael Meyer & William Sherman, The Course of Mexican sttory, (5th ed. New York, Oxford:
Oxford University Press, 1995) [heremafter Meyer & Sherman] at 439. Further, Mexico’s payment of its
foreign debt to the US and participation in international conferences abroad meant that Mexico *“ceased to
be the butt of jokes.” On the contrary, foreign governments were lavish in their praise for the Diaz regime
and he began to receive medals and decorations from foreign governments. Ibid at 442.

135 Sandrino, supra note 99 at 283.

136 For more on the causes of the Mexican revolution of 1911, see Meyer and Sherman, supra note 134,
Part VIII The Revolution: The Military Phase, 1910-20 at 483-568,
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Mexican sovereignty and independence from foreign economic control."®” It established
a framework for a strong interventionist state and reserved exclusive control over the
Mexican economic system'.13 % In relation to foreign investment, it placed restraints on

foreign economic advantages and foreign land ownership.

Until the economic debt crisis of 1982; México was able to structufe a pattern of policies
that allowed for some foreign in;/estr'nerit, but did got.“reﬂect passive submission to the
preferences of foreigﬁ _inveétpfs.”lé o Foreign in\}estfnent was limited to sectors defined by
the Mexican gévemfnent. The rﬁost irhpoﬁaﬁt articles against foreign investment are

Articles 27 and 28 of the Constitution.'*°

2. Historical Expropriations

137 Sandrzno supra note 99 at 281

138 Articles 25, 26 and 28 of the Mexican Constitution establish ‘the role of the Mexican state in the
economy and lay the foundation for the economic, political, and social structure of the state

139 yan R. Whiting Jnr., The Political Economy of Foreign Investments in Mexico: Nationalism,
Liberalism, and Constraints on Chozce (Baltlmore Johns Hopkms University Press, 1992) [hereinafter
Whiting] at 53.

1 For example, Article 27(1) vests the right to own land, waters, and their appurtenances solely in Mexican
nationals. The Mexican state can grant ownership rights to foreigners if they promise not to invoke the
protection of their governments. (This is a “Calvo Clause.”) The Calvo Doctrine reflects this right to settle
disputes in national courts. It is present in the Mexican Constitution and is a principle in many Latin
American states. This doctrine was developed by Argentinean jurist Carlos Calvo , and states that “as a
matter of international law, no state may intervene, diplomatically or otherwise, to enforce its citizens’
private claims in a foreign state. ” This general principle has subsequently been written into investment
contracts and national constitutions. However, as a constitutional clause, its meaning has varied. The
Calvo Doctrine maintains that “aliens are only entitled to those legal rights and privileges enjoyed by
nationals, and hence may seek redress for grievances only before local authorities and to the extent
permitted by local law”. Asa result, Latin American states held firmly to the position that “disputes
involving a Latin state, including arbitrations to which a state is a party, must be adjudicated in accordance
with local law.” Calvo himself argued that local rules and judicial decisions regarding foreign investment
were “affaires interieures.” Carlos Calvo, Le Droit International 348 (5" ed, 1896).Cited in Sandrino, supra
note 99 at 276, footnote 52. '
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These Constitutional articles induced a series of government expropriations during the
late 1930’s in the energy, transportation, and agricultural sectors, which it is said,

“deterred most foreign investment in the Mexican economy for many years.”'*!

One of the most sigrxiﬁt:ant‘expropri.atibps Wats thé Mexicart nationalization of the United
States and British-owned oil industry in 1 ,938'142 This occurred after the foreign-owned
oil companies refused for decades to négotiate with the Mexican government on issues
such as taxation, drilling permits and replacemént of fee siniple title by concessions. The
nationalistic administrétion _of President Lazaro Cardenaé (1934-38) with the slogan:

53143

“Mexico for the Mexicans e)tpropriated the fbreign—oWned oil companies in 1938.

This event was significant bécause it directed United States policies toward

nationélization and formed its policy thafds ‘prompt, adequate and effective’

compensationr Thetraditional US Vlie\&‘ on intemattonai eﬁpropriaition is reflected in the
. | ' 144

Restatement (T hird) of Fb_ifeign Relations Law of the United States.'** After lengthy

! Ibid. at 287.

192 See Wendell Gordon, The Expropriation of Foreign-Owned Property in Mexico (New York: Amno

Press, 1976). An account of the Mexican viewpoint can be found in Jesus Herzoz, Historia De La

Expropiacion de Laws Empresas Petroleras, (1964) cited in Sandrino, supra note 99 at 287.

13 One of Cardenas’s aims was to loosen the hold of foreigners on the country’s economy. He was

suspicious of foreign monopolies and blamed Mexico’s economic problems on foreign investments. Ibid. at

footnote 126. _

144 Section 712 Reporter’s Note 1 (1987). A state is responsible under international law for injury resulting

from: : L ‘

1. ataking by the state of the property of a national of another state that
a. ' is not for a public purpose, or '
b. is discriminatory, or
c.  is not accompanied by provision for just compensation. For compensation to be just
under this Subsection, it must, in the absence of exceptional circumstances, be in an
amount equivalent to the value of the property taken and be paid at the time of the taking,
or within a reasonable time thereafter with the interest from the date of taking, and in a
form economically usable by the foreign national;
2. arepudiation or breach by the state of a contract with a national of another state »

a. - where the repudiation or breach is (i) discriminatory; or (ii) motivated by
noncommercial considerations, and compensatory damages are not paid; or claim of




negotiations over the 1938 ¢xpropriations, thc Mexican government rejected the United
States rule of just cirmpérlSatiorr haViﬁg a presérrf ‘effg'ctivé vélue'.a'nd argued among other
things that United States investoré .w._ere not enritled to higher "compensation than Mexican
owners.'* Sandrino asserts thét rhe opposing. views of the two governments over this

issue “would characterize their respective positions for almost the entire century.”'*

Mexican intentiorls of .limiting foréign investment have, over the years, gradually been
eroded. Amendments to the Corlstifufion in 198A3v,14'7 on one hand gave the government
broad powers to direct the.natlional éponomic development, on the other hand meant that
aﬁer the 1982 econornic crisis, rt Cquld adopt broad measures to reorient the principles
governing the actions of rhe state ;and private individuals, which in recent years have
emphasized the role of private inr/esrment as the basis for economic development. This

means the modern Mexican government has actively promoted foreign direct investment

as a critical feature of its plan for the growth of the Mexican economy.'*®

3. Foreign Investment Challenged at the Multilateral Level by the Third World

repudiation or breach or is not compensated for any repudiation or breach determined to
- have occurred; or
3. other arbitrary or discriminatory acts or omissions by the state that impair property or other
economic interests of a national of another state.
145 They also responded that nationalization of the oil industry was a legitimate exercise of its sovereign
right to restructure its economy; and that the compensation demanded by the United States would constitute
an inadmissible fetter upon this right: “[T]he future of the nation could not be halted by the impossibility of
immediately paying the value of the property belonging to a small number of foreigners who only seek a
lucrative end.” Sandrino, supra note 99 at 291.
146 ppi
'47 Amendments to the Constltutlon approved February 2 1983 reprinted in Federal Official Gazette,
D.O., Feb 3, 1983 (amending arts 16, 25, 27(ssXIX XX), 28, 73 (ssXXIX-A, XXIX-E, XXIXF) of the
Mexican Constitution.
18 Sandrino, supra note 99 at 285.
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Mexico’s historically strong 'position again_st unfettered foreign investment was further
evidenced by their leadership of the Third World during the 1960’5 and 1970’s in
questioning the legal rules and prin'.ciples- on foreign _investrnent in the multilateral
arena.'®® As newly independent states were unable to challenge these rules unilaterally,
they formed a block in mnltilaterai arenas such as the United Nations. In 1962,
developing states created a caneus caileci the ‘Grou}i of 77,"%° which was aimed at
creatmg solidarity amongst the Third World in order to use their votlng strength to secure
the establishment of the Unlted Nations Conferenee ‘of Trade and Development
(UNCTAD)."*! UNCTAD was designed to be a forum for newly independent states to
bargain collectively witli deyeloped states i‘or rnore preferential terms of trade. However,
it also became the foium for developing states to discuss a collective'negotiating strategy

and formulate a unified Third World position on important matters.'*>

In 1974, using their majority in the 'United Nations, developing states succeeded in
passing the United Natlons General Assembly resolutlons on the Establishment of a New

International Economlc Order (N IEO).!3 One of the main features of the NIEO is the

149 The challenge from the Third World to foreign investment was particularly an issue for newly
independent states after World War II, who attempted to assert their economic independence from the
former colonial powers and restructure their economies.

130 1t was called the Group of 77 because when it was first established, there were 77 members. The name
remains even though there are now more than 77 members. The caucusing mechanism has become an
important vehicle for securing and maintaining cohesion among the Third World states that they feel is
necessary for dealing with developed states. See G77 online: G77 Homepage
<http://www.g77.org/index.htm>

1! See UNCTAD online: UNCTAD Homepage <http: Iwww. unctad org/>

12 See Diego Cordovez, The Making of UNCTAD, Institional Background and Legislative History, 3 1.
World Trade Law 243.

153 Resolutions 3201 (S-VI) ,and 3202 (S-VI) adopted by the General Assembly of the United Nations (1
May 1974), containing the Declaration and Programme of Action of a New International Economic Order.
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Charter of Economic Rights and Duties of States * which vras proposed‘ by Mexico. A
major principle of thls charter is Artlcle 2(2), which confers the right of every state to
regulate fore1gn 1nvestment 1nclud1ng the act1v1t1es of trans-national corporations (TNCs)-
within its national jur_isdiction. It also confers the right to nationalize alien property upon

payment of adequate comp'ensation.v15 5

Accordingly, the Charter can bel Seen to chellenge traditional pﬁnciples of customary
international law governing foreigrl direct investment, such as deterrnining compensation
for expropriation or nationaliZation and. settling foreign in_vestrnent disputes.'® It is also .
a challenge to Unite_d States law, which prefers full and adequate compensation for any

expropriated party.'>’

Further, Industrialized States have opposed the position outlined in Article 2 of the
Charter of Economic Rights regarding the settlement of foreign inVestrnent disputes,
preferring settlement by international arbitration and adjudication.l_5 ¥ By contrast, since

the end of the nineteenth century, Latin American states have challenged the resolution of

13 Charter of Economic Rights and Duties of States, G.A. Res. 3281, UN. GAOR 29th Sess., Supp.No. 31,

at 50, UN. Doc. A/9631 (1975), reprmted in 14 LL.M. 251 (1975).

155 Article 2(2)(c) declares that every state has the right: “[t]o nationalize, expropriate or transfer ownersh1p

of foreign property, in which case appropriate compensation should be paid by the State adopting such

measures, taking into account its relevant laws and regulations and all circumstances that the State considers

pertinent. In any case where the question of coripensation gives rise to a controversy, it shall be settled

under the domestic law of the nationalizing State and by its tribunals, unless it is freely and mutually agreed

by all States concerned that other peaceful means be sought on the basis of the sovereign equality of States

and in accordance with the principle of free choice of means. :

136 Sandrino, supra note 99 at274. .

137 See Restatement (second) of the Foreign ] Relations Law of the United States 166, 185 (1965).

158 Charles Jones, The North-South Dialogue: A Brief Hlstory, (London: Frances Pinter, 1983) [hereinafter
Jones] at 1-3.




159

disputes by an indepver»identb international authority >” and it has generally been rejected by

Third World states.'®

In the aftermath of lthe' NIEO and the Charfer of Economic Rights, it is apparent that very
few results have been re.:aliz'e'd.v The .frari.lework fdr negotiations between the Third World
and Industriélized naﬁbns served to éoin the phrase, ‘North-South dialogue’. It has since
been called the ‘North-South stalemate.’ "I Third World states have tried to introduce
new legal norms, including thé éreation of international agreemehts and codes of conduct
to regulate fhe acti\}ifies of TNCs, to g"ove_rn foreig11 investment to protect their economic
int_erests.162 IntereStiﬁgly, in.r'norc‘_r.ece'r‘lt years, the Third World has recognized that
national reguiation, Lihaide(i by sémé intemational mechanism, is élearly inadequate to

deal with the global strategies of TNCs.

The formation of the Group of 77, UNCTAD and the NIEO is perhaps a vivid illustration
of the underlying fear felt by First World/Northern states when allowing entry of Third
World States into the international society of states. Developed states perhaps perceive

an atmosphere of instability, or systematic breakdown:

[tJo draw a very simple analogy, consider the idea of a game being played according to established
rules. When new players are admitted and thexj begin to challenge those rules, such as the Third

159 Aron Broches, “The Experience of the International Centre for Settlement of Investment Disputes™, in
International Investment Disputes: Avoidance and Settlement, 75 (Seymour J. Rubin and R. Nelson eds.,
1985) cited in Sandrino, supra note 99 at 276.

160 See Alden F. Abbott, “Latin America and International Arbitration Conventions: The Quandry of Non-
Ratification” (1976) 17 Harvard Int’1 L.J. 131 at 137.

1! Jones, supra note 158 at81-114.

192 See Timothy Stanley, “International Codes of Conduct for MNC s: A Skeptical View of the Process”,
(1981) 30 Am. U.L. Rev. 973 at 974.
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World did when it challenged the equity of the prevailing economic order, the fear is that there
exists the possibility that the game will no longer be sustainable on its old terms...[The existence
of the sovereign [Third World state] is the potential for it to cause systematic breakdown.'®®

Sandrino argues that prior to 1987, the decline in foreign investment of industrialized
states in the Third World wos due in part to the nerception (especially in the U.S.) that the
legal standards for protection of forei'gn in\restment in developing states were unstable
after the call in tlle Third World for aNIEO. As a consequence TNCs from the

industrialized world tended to_invest_" in ofherde'v'eloped states instead of the Third World.

Further, lhis lack of inVeerrnent and ‘a ﬁnzinoié.l .crisis.t'lirOugliout the Third World during
the mid-1980’s led Third World staiés to negotiate Bilateral Investment Treaties (BITs)
with developed states,'®* despite their preference for negotiation at the multilateral level
where they had more power. However, most vofv lhe more developed of the Third World

States, like Mexico did not sign _BITS.

The move to BIT’s has effectively removed the issue of foreign direct investment from
the multilateral arena where de_veloping c‘onntrie.shad more power to negotiate favorable
terms. Sandrino argues that;deve_loped_stvates, who are' greatly outnumbered in the
multinational arena sought tlie BIT route as alway of reafﬁrming the traditional principles

of customary international law on,proteetion of alien property, effectively circumventing

'3 Pahuja, Technologies of Empire, supra note 36 at 794.

184 The BIT movement began slowly, and grew dramatically in the 1990’s. By 1991, there were more than
three hundred treaties including nearly all the Western industrialized states and over ninety developing
states. Mohamed I Khalil, “Treatment of Foreign Investment in Bilateral Investment Treaties” (1992) 7
ICSID Rev. Foreign Investment Law Journal 339. See also Jeswald Salacuse, “BIT by BIT: The Growth of
Bilateral Investment Treaties and Their Impact on Foreign Investment in Developing Countries” (1990) 24
Int’l. Law 655. ' o - -
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concerns of Third World States.165 This' he ‘says has forced Third World states to
“utilize the constraints of the old economic order »166 Further, he says, international
agreements such as the GATT (WTO) and the IMF have facrlitated the flow of foreign

investment and the development of TN_Cs, so that “international minimum standards of

state responsibility protect these entities and thus erode the gains of the NIEO and the

Charter of Economic ‘Rights.”]q In this way, the gains at the multilateral level by the
Third World have been diminished somewhat by a discourse established by the

Developed World that perhaps contains an underlying fear of the power of a collective

Third World in the international a_rena. Industrialized States have sought to control their

fear by controlling the forum and makmg the rules under which trade and investment is
facilitated. The Third World whilst berng allowed in to the multilateral arena, are still
cons1dered quasi-states and are perceived by 1nternationa1 society as dangerous and a
hindrance to “progres's”f' So allowing ‘quasi-state.s’ to hai/e sovereigrity and then
receiving demands by them for the N.IEOv,brepresents' a potentially destabilizing situation
to the international society. It is perceived that the South (or Quasi states) demands are
made because of its oWn lack of modernity. ‘Therefore the demands are seen asa
threat.'® As will be shown in the next section, after the 1982 ﬁnancial crisis, the
Mexicans seemed lto take on the idea that they needed to moderniZe to harmonize their

economy in line with Western economies.

IV; Mexico Before and After the_‘Radical’ Economic Transformation

165 Sandrmo supra note 99 at 278
1% Ibid. at 278-9.
17 Ibid. at 279.
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An historioally siglliﬁoant occurreooe that oharacterized the NAFTA relationship between
the U.S. and Mexico was Mexioo’s t_rans"fo‘rmation of their economy from statist-run to a
neo-liberal free-market oconorhy.' The oifcomstanoos under which the transformation
took place go further in helping to _explaiﬁ why Mexico is in a relatively weaker position
vis-a-vie the NAFTA. Its eoonofny and oolicies are new and have caused internal strain

on Mexico’s political system.

We’ve taken our old photos of Zapata [hero of the Mex1can Revolution] off our office walls and
put up Adam Smith.

- Mexican Economlst169

Mexico has evolved from belng one of the most closed economles in the world only a few years
ago to one of the most open today. .
- World Economic Forum'™

Traditionally, the Mexican government took an active, interventionist role in economic

development. Vested with exclusive constitutional rights in key economic sectors, the

state had many legal duties to ensure social justice through economic intervention. i

18 Pahuja, Technologies of Empire, supra note 36 at 792.
' Quoted in Howard Handelman, The Challenge of Third World Development, 2nd ed. (New Jersey:
Prentice Hall, 2000) 225-6°
170 World Economic Forum, The Competztlveness of the Mexican Economy: A Progress Report, (1999).
170 Articles 25 and 26 of the Constitution envision the state as the primary planner and promoter of the
economic development of Mexico. Article 131 of the Constitution authorized the Mexican executive to
regulate the import, export, and transport of goods and to regulate foreign commerce and the “stability of
national production.” James Smith argues that the Mexican Constitution could be contrary to the spirit of
the North American Free Trade Agreement NAFTA) and if so, in the words of renowned Mexican jurist
Cesar Sepulveda, “in general, international law is superior to the norms of the Mexican State.” See Smith,
supra note 117 at 97-8. Conversely, Julie Erfani argues that despite the legal duties enshrined in the

- Mexican Constitution, neo-liberal rhetoric and the policies of NAFTA essentially undermine the Mexican
state’s legal authority to intervene in the economy on behalf of average Mexicans. Erfani, supra note 125 at
172-3. In addition to constitutional power, laws passed prior to the 1982 reforms, also vested power in the
state to intervene in the economy. For example, the Law of Executive Economic Prerogatives authorized
the executive to “participate in industrial and commercial activities related to the production, distribution,
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Prior to the economic crisis of 1982, Mexico’s statist policies seemed to generate enough

wealth to legitimate its method.'” It was labeled by some as an economic miracle.'”

Part of the strong role of the govérhmént was to stimulate private sector growth and
industrialization. 'One of Mexiéé’é 'prifnary économic strapegies was to implement the
program of Impoft-Substituti_on Industﬁéiiiation (ISf). ISI was designed to develop
national ecoElomies by manufacturing consumér goods internally that had previously been
imported.'™ Energy — oil and electricity - anci failroad trahsportation were often
provided by state-éwned entities at subsi(_ii_z'_ed rétes, thle cheap credit was available
from Nacibﬁal Financiéra’, tﬁé state deveylo.pmeﬁthbar'lk. “Further, through control over the

trade union movement, the government could guarantee labour peace.'”

and consumption” of “food clothmg, essential materials for nat10na1 industries and products of fundamental
industries.” :

12 From the mid-1950’s to the early 1970’°s, Mexico’s economy grew, by an average of 6.5 percent per
year. Marc Eric Williams, Market Reforms in Mexico: Coalitions, Institutions, and the Politics of Policy
Change, (Lanham: Rowman & Littlefield Publishers Inc., 2001) [hereinafter Williams] at 5; Alan Riding,
Distant Neighbors: A Portrazt of the Mexicans, (New York: thage Books, 1989) [hereinafter, Riding] at
134,

'3 There were of course, tens of millions of Mex1cans who suffered from malnutrition, underemployment,
illiteracy and slum housing conditions. However, a large industrial sector emerged, millions of jobs were
created, and a big-spending middle class appeared. Key government, business, and labour elites were
enriched. The Mexican government also maintained a large system of subsidies that cushioned ordinary
Mexicans against the harshest forms of poverty. The majority of the population expected that redistribution
of this wealth would come to them eventually, which initially kept harmony between the political and
economic systems, creating stability. Riding, ibid. at 134,

1" Foreign and domestic investors were encouraged, but high import tariffs were imposed. Foreign
investment was restricted to 49 percent. During the latter part of this era, local industry was protected by a
complex system of import licenses. Manufacturers were protected from competition by imported goods. In
1973, legislation was passed that sought to control forelgn mvestment. It reserved certain activities entirely
for the state (petroleum, basic petrochemicals, radioactive minerals, nuclear and electrical energy and
certain mining activities). Judith Teichman, “Dismantling the Mexican State” in Richard Grinspun and
Maxwell Cameron (eds.) The Political Economy of North American Free Trade (Montreal & Kingston,
London: McGill-Queen’s University Press, 1993) [hereinafter Teichman 1993], 178.

' Riding, supra note 172 at 136.
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The Mexican political system was highly Centrali;ed with enormous power vested in the
presidency and the level of pluralienl was extremely limited;176 Mexico’s presidents
ruled v1rtually unchallenged in regular but non-renewable six year cycles (sexenios).'” It
was J ose Lopez Portillo’s pre51dency ( l976 1982) that led Mex1co to unparalleled
'spendlng.m Although natlonal 1ncome was not sufﬁcrent to cover the costs, Mexico’s
vast petroleuln reserves meant the intemational banking community was willing and
eager to extend large. loans.179. Thei'rationale for'Mexico’e large deficit spending was that
continulng rises in the price of oil would allow the country to generate new wealth and
repay its foreign obligatliond. _Howelve'r, oil ':p'rices‘ d1d not rise as expected. The world oil
glut of the early 1980’s saw oil prices decline. .Inﬂation rose dramatically and the value
of the peso decreased. Once labeled an “oil miracle,” it. had now become an oil
nightmare.'% Portillo res.po.nded_to th'e criSis by accusing the private banks of looting and
dlsloyalty when they allowed investors to pull thelr money out In September 1982,

without consulting his cablnet he dramatlcally natlonahzed 59 of the country s banks.'*!

176 For more on “Mexico’s special brand of federalism,” see Victoria Rodriguez, Decentralization in
Mexico: From Reforma Municipal to Solidaridad to Neuvo Federalismo, (Boulder, Colorado: Westview
Press, 1997) [hereinafter Rodriguez] at 17-37; See also, Roderic A. Camp, Mexico’s Leaders: Their
Education and Recruitment, (Tucson, Arizona: The University of Arizona Press, 1980).

177 Since the 1930’s, the PRI ensured that almost all of its pre51dent1al candidates won 85 percent of the
total vote.

178 Government construction, public works social welfare projects and government subsidies of consumer
goods all meant an increased government participation in the economy.

' Meyer & Sherman, supra note 134 at 683. In the 1970°s Mexico was one of the largest suppliers of oil
to the world market. Prices of oil from 1973-1981 rose dramatically. Mexico appeared to U.S. bankers to
be an almost risk-free borrower — it had enormous amounts of oil and ambitious modernization plans.
Rodriguez, supra note 176 at40. ' '

* '8 AMyer and Sherman, ibid. at 683.

18! However, this was not a solution to Mexico’s economic woes. In fact, the banks were in such bad
financial shape, that nationalizing them was like “putting chains on the national economy”. Ibid. at 684.




As Portillo departed the presidency and the coontry for an extended vacation in Europe,

he left behind the worst economic crisis in Me'x_i'can history.'®?

By 1982, Mexico found ‘itoelf sadﬁdled wrth an irrternational debt load it could not
service.'® Mexico, which had for years been proud to be one of the most stable Latir1
American economies, was now viewed by the international community as a ‘problem
country.’'®* This was the ecerraﬁo Migu_ell dela Madrld (1982-1988) fa.ced when he
eosumed the presidency in 1982. In h_fs irraugural address, he acknowledged the
seriousness of the crrsis and veh‘em‘ently stat_eo, “I will not allow the country to come

apart in my hands!”'®*.

The IMF and intem’ational ‘banker.s Were.quick-'t_o provide advice to de lavMadn'd on
economic recovery: end' the ISI! reduce the oize of the poblie sector, and cease other
interventionist policies. De la Madrid was faced with a stark choice: open up and
‘modernize’ the economy in order to earn foreign exchange to service Mexico’s debt, or
continue along the old path end repudiate the debt. 18 Grinspun'and Kreklewich argue

that the debt crisis:

82 Ibid, 684.

18 Mexico’s biggest national industrial conglomerates had borrowed heavily on the international market.
Mexico had a manufacturing sector that could not compete, a large public sector, and a business sector that
had lost confidence in Mexico’s ability to recover. The standard of living for most ordinary Mexicans was
cut in half. - '

18 Michael Hart, 4 North American Free Trade Agreement The Strategic Implications for Canada
(Ottawa: Centre for Trade Pohcy and Law, 1990) [heremafter Hart] Chapter three, “The North American
Trade Regime.” :

185 Rodriguez, supra note 176 at 39

18 See Sidney Weintraub, “Mexican Foreign Trade Pohcres Results and Implications” in Mexican Trade
Policy and the North American Community, (Washington: Center for Strategic and International Studies,
1988).
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created a new combined conditionmg framework in whlch the World Bank, the IMF, private
creditor banks in the North and the Paris Club of official creditors shaped economic, political and
social developments in the debtor countries to assure a continuous flow of resources from the
South to the North 187

In their opinion, Mexico ‘gave in;v to the Uv._S. and international institutions and became
less able to withdtand pressuresitfiromi the IMF , the World Bank and the creditor hanks.188
I would argue that_' this is e large reasbn for the i_adical transformation, but not the whole
story. As w111 be seen belidw, there was also a c_hahge 1n the economic views of the

leadership of Mexico, who made a commitment to ecendmic change.

Shortly before de la Madrid :étenned into office, he signed a “letter of intent” with the
IMF cailing for a'reduced budget deﬁcit, diminished state subsidies, and lower real wages
in ‘o.rder to lessen inﬂa}tic‘)n‘.l’”- He edmrniited' the vcountry to strict austerity in return for a
loan of $4 billion."™® The Western—eddceted incoming presidential team had a neo-liberal
monetarist predisposition that was given further impetus by the need to adhere to the
1982 IMF agreement. De la Madrid had worked in‘ the i:‘ederal Reserve Bank, the
Secretariat of the Treasury, and as Secretary of Planning and Budgeting. He was the first

president to come from a finance ministi'y rather than the internal affairs ministry."”' His

187 Ricardo Grinspun, & Robert Kreklewich, “Consolidating Neoliberal Reforms: “Free Trade” as a
Conditioning Framework.” (1994) 43 Studles in Pohtical Economy 33 61 [heremafter Grinspun &
Kreklewich] at 38.

%3 Ibid. at 39. '

18 Howard Handelman, Mexican Politics — The Dynamics of Change (New York: St. Martin’s Press,
1997) at 126; Robert Looney, “Optimal IMF-Type Stabilization Programs during the de la Madrid
Presidency, 1983-87” in Looney, Robert, Economic Policymaking in Mexico: Factors underlying the 1982
Crisis, (Durham, NC: Duke University Press, 1985) [hereinafter Looney] at 260-275.

19 Judith Teichman “The Mexican State and the Political Implications of Economic Restructuring” (1992)

- Latin American Perspectives, Issue 73, 19(2) 88-104, [hereinafter Teichman 1992] 91.

19! This is significant because it is an obvious sign that outgoing President Lopez Portillo knew that he must
go against tradition and select a presidential successor who could speak the language of economics in order
to be able to negotiate effectively with the IMF and steer the country out of financial crisis. Previous
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economic philosophy was based on faith in the strict, orthoddx economic guidelines

recommended by the I.MF.llrg-2

However, even at this early stage in Mexico’s 'eeonomic transi'tion there was “widespread
opposition to an IMF agreement from labour and pohtrcal partles 193 Despite this
pohtlcal opposition, De la Madrid contlnued the economic liberalization by introducing
-privatization, a fundamental tenet of the Washington Consensus:'®* The effect of this and
other initial economic changes 'was'that economic acttvity contracted, public spending
was slashed, the ceuntry’s workers accepted a sharp reductien in real wages and business
people struggled to live with huge 'de“bts and falling sales. Under the de la Madrid
administration, all of the economic‘portfelies were pntinto the hands of technocrats who
had risen through the finance sector. The government systematically excluded political

bureaucrats with a statist/nationalist bent from high public office.'”

governments had pnontxzed a more populist pres1dentlal candidate who could appeal to various interests in
society. ,

%2 For information on IMF standards and codes online see the IMF Homepage: '
<http://www.imf.org/external/standards/> - -

193 Looney, supra note 189 at 261. The IMF “letter of mtent” signed in 1982 sought to reassure the public
that the reform program would be guided “by a criterion of social equity and protection of lesson income
groups” and would include wage increases “to protect the standard of living of the working class.”

1% His desire to undo the nationalization of banks motivated his joint private-public ownership of certain
financial institutions. Roderic Ai Camp, Politics in Mexico: The Decline of Authoritarianism, 39 ed., (New
York & Oxford: Oxford University Press, 1999) [hereinafter Camp] at 230.

%5 Those politicians who reflected these nationalist populists were known as the “Democratic Tendency”.
The Tendency stressed its links to the PRI’s populist past, calling for an end both to austerity and to the
economic restructuring program. It saw this program as producing a host of economic woes: a reduction in
living standards, increased economic and social inequality, inflation, the dismantling of national industry,
and “subservience to the IMF.” De la Madrid set about taking measures to expel the Tendency from the
PRI. Teichman 1992, supra note 190 at 97. The Youth section of the PRI also made demands very similar
to those of the Tendency. The PRI greeted these demands by dismissing the youth section’s executive. But
this did not quell their demands for reform and its attempts at peaceful demonstration were met with threats
of violence from the pollce
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The turnaround in Mexican econdmic policy is o‘ﬁen referfed to as the new “Southern
leerallsm 196 From 1983 onward the Mexican governmént divested hundreds of state-
owned enterprises, derégUlated dozeﬁs of _econémic sectors,vand transformed the economy
from being highly protected to .on've'of ﬁc¢ trade.'’ .Aifhough ecbno_mic liberalization
proceeded slowly in 1983-84, renewed e_cbnomié shocks in 1985, such as the
deterioration of petroieum prices aﬁd increésed interest rates followed by an earthquake,

propelled the economic liberalization program forward.'*®

In 1988, when de la Ma‘d.rid’.s éa;eﬁllly,chosen PRI presidential candidate, Carlos Salinas
de Gortari Won the présidénﬁél elecfiogs, he récéivéd (a highly questioned) .51 percent of
the vote.v199 Yet Salinas’ economic policies rﬁoved even more firmly in the direction of
increasing the opening of México to forvei-gn-c'a.pit'al,200 while the divestiture of state
enterprises incfeased. His c(;onomic goals were to ‘reform the Mexican economy through

privatization,201 internationalization, and foreign' inve'stment; to attain a high level of

196 «“Mexico has become a leader in advocating and implementing southern liberalism.” V. Whiting, The
Political Economy of Foreign Investments in Mexico (1992) p 238. Cited in Sandrino, supra note 99 at
300.

7 Williams, supra note 172 at 3.

18 Teichman 1993, supra note 174 at 179.

199 Rodriguez, supra note 176 at 38.

% During President Salinas’ term, recourse to foreign capital was mcreasmgly perceived as the way out of
financial trouble. His term saw the signing of the North American Free Trade Agreement, a free trade
agreement with Chile, a reciprocal trade liberalization agreements with other Latin American countries,
which further propelled the opening of the Mexican economy. To raise foreign investment, the 1989
regulations of the Foreign Investment Law removed the 49 percent restriction on foreign ownership for all
industries reserved neither exclus1vely for the state nor for Mexican nationals under certain specified
conditions. Teichman 1995, supra note 53 at 183. Foreign investors were no longer required to ask
permission to take over Mexican firms, and export companies and maquiladoras did not need official
authorization for their establishment. This effectively gave foreign capital access to areas from which it had
previously completely excluded or restricted.

2! For example, it sold several major corporations such as: Telefonos de Mexico (Telmex), which had a
monopoly on telephone communications in Mexico and Mexicana Airlines, one of the two major domestic
lines. Of the 1,155 firms that the govemment owned in 1987, it retained control of only 286 in 1992 (a
drop of 80 percent). Ibid. at 231. .




economic growth and regain the standard of living attained in the 1970’s and to
restructure the political system in’ordef to provide both immediate legitimacy and assured

future hegemony.

1 Mexico Joins the 'Intemationall Trading System

True to these goals, in 1986, Mexico re-'applied.for entry into the General Agreement on
Tariffs and.Trade (GATT)_,ZO_Z_. wﬁich spi;'r_red an even more éoncerted effort to encourage
export corrllpeti'tiv'enés.s'.203 WorldBank Presidént Bar_bér Cériable ché;acterized
Mexico’s program as “‘one of the rﬁoét ar;lbiti'vdﬁs, courageous and 'determihed programs
of economic reform aﬁd institutional change recently undertaken in any country.”?%*
Mexico was determined to take the necessary steps to bring its regime into compliance

‘with GATT obligations.?”> The government was also taking an activist role in the

promotion of manufactured exports from the pfivate sector. It introduced new legislation

2%2The GATT evolved into the World Trade Organization on 1 January, 1995. See <http://www.wto.org>.
Interestingly, Mexico had negotiated a protocol of accession to the GATT in 1979. (See The report of the
Working party, GATT, Basic Instruments, Selected Documents, Vol 26, (Geneva, 1981), 238.) However, at
the time there was growing opposition to foreign entanglements as well as the degree of adjustment that
GATT membership would require. Critics emphasized that GATT was a creature of the U.S. and GATT
membership would mean increased American influence on Mexican life. President Portillo (1977-82)
withdrew Mexico’s application to the GATT and instead maintained its highly interventionist trade and
economic regime. See Dale Story, “Trade Politics and the Third World: A Case Study of the Mexican
GATT Decision,” (1982) 36(4) International Organization.

293 Teichman 1993, supra note 174 at 179.

2% Barber Conable quoted in The Financial Post, (21 March 1990) 12.

%5 In contrast to 1979, in 1986, there was little public debate about Mexico’s entry into the GATT although
it’s entry was under less favourable conditions than in 1979. It was seen as part of the government’s general
economic policy that sought the structural adjustment of the productive sector toward an export-oriented
strategy. See Nisso Bucay and Eduardo Perez Motta, “Trade Negotiation Strategy for Mexico,” in John
Whalley, ed., The Small Among the Big, (London: Centre for the Study of International Economic
Relations, 1988).
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to further promote the maquilddora ‘indust‘ry, and established a commission to provide

technical and financial support for enterprises wishing to export.

An important aspect of Salinaé’ pre.si‘(.lency Was vthe‘inﬂuence on _economic policy of the
U.S. .A.llthough there; w_as-n'q dirécf rOié in poliéy fof_mulation of Mexico, both Regan and
Bush pushed a more orthodox ecox;omic polic&r ‘d'omgstically and similar policies abroad,
including Mexico. “The best ‘way to en'coura’g.ev éhahge in Mexico is by having initiatives
appear home-grown,” remarked Robgﬁ Zbellick, U.S. Trade Representative at the
Natjonal Foreign Trade Council.zo’7 Throughout the 1980’s, the United States expressed
serious concern about Mexico_’s stability and its economic political future. The American
financial comfnunity, which ﬁeld large portions of the Mexican government’s debt
portfolio, echoed this concern.”%® They, ;vére Ifearful that Mexican default on its debt
would lead to a “dorﬁino effect” in th§ rcét of Lafin Axﬂerica. This would have had
drastic consequences for the already shaky U.Sf ﬁnaﬁcial structure and the U.S.
eéonomy.209 -However; the US ﬁn.an‘cival' ébmmﬁnity responded favourably to Salinas’s

policies of privatization and tariff cuts.?'-

26 A maquiladora is a Mexican Corporation which operates under a maquila program approved for it by
the Mexican Secretariat of Commerce and Industrial Development (SECOFI). A maquila program entitles
the company, first, to foreign investment participation in the capital -- and in management -- of up to 100%
without need for any special authorization; second, it entitles the company to special customs treatment,
allowing duty free temporary import of machinery, equipment, parts and materials, and administrative
equipment such as computers, and communications devices, subject only to posting a bond guaranteeing
that such goods will not remain in Mexico permanently. See “What is a Maquiladora? Manufacturing In
Mexico: The Mexican In-Bond (Maquila) Program” online at: <
http://www.mexconnect.com/business/mex2000maquiladora2 .html>

27 Interview with Robert Zollick, 12 June, 1997 in Mazza supra note 120 at 88.

208 Camp, supra note 194 at 230.

209 ppi
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The centrepiece of Sallnas reforms was the NAFTA P011t1ca1 scientists Ricardo
Grinspun and Robert Kreklewrch argue that agreements such as NAFTA serve as
“conditioning frameworks to promote and consolidate neo-liberal restructuring.
However, they note, that complviancewith 'new policies is not usually dictated from
outside. It is often the case that “domestic elites manipulate...international obligations to
impose policies that would not othe’rivise meet izvith general support.” As an international
arrangement with binding obligations, conditioning frameworks are “an ideal tool in the
hands of domestic forces for imposing and locking-in neo-liberal reforms.”?'" Thus, it
could be argued that the signing of the NAFTA was a way for Mexican leadership to

entrench neo-liberal reforms and bind future governments to a similar economic agenda.
V. NAFTA Negotiations ,

Given the above historical account of Mexico’s attitudes towards foreign investment and
nearly a century of keeping the U.S. at arm’s length, it is relevant to ask: how did free

trade come to be on the agenda of Mexican-American relations?

Part of the answer lies in the neo-liberal restructuring itself. As mentioned in Chapter one
of this thesis, free trade is a fundamental tenet of the Washington Consensus and
therefore, it stands to reason that given the other neo-liberal reforms in Mexico, that free

trade would also be on the reform agenda. However, NAFTA is the first regional trade

219 Editorials in business-oriented publications such as the Wall Street Journal praised Salinas. Business
Week predicted a boom period for Mexico which helped to make it attractive to investors.
2! Grinspun & Kreklewich, supra note 187 at 34.




pact between a .Third World stéte and tWo induétrialized states, which had to overcome

many fundamental (-iiffer_ences.n2 Given Mexicé’s politicgl and economic position vis-a-
vis the other two states and its” historical ﬁolicies regarding foreign investment and trade,

it is important to inquir_e iﬁto why President Saliﬁaé decided a regional trade pact with the

most powerful economy in the world was best for the Mexican econofny.

It has been argued that the costs of éxcluéioh in-a world of competitive trading blocks
could rﬁake srﬁall coUﬁnies willing to gi;/e ﬁp independence rather than risk being left
out, which is perhaps why Mexico liniﬁated NAFTA negotiations. Dominguez et. al. also
assert that one of Mexico’s motivations fbf ‘iriitiatting t‘he NAFTA was defensiveness.
Part of their reasdning waé tove.nsﬁ_r'ev thaf. its expdﬁs would not be locked out of the U.S.
markets. This was a response to fears about the implications for Mexico of the U.S.-
Canada agreement and a perceivgd f)rotectioflism in the U.S.2"* Another reason, as
mentioned above, was the dramatic new economic policy in Mexico - NAFTA was the
cornerstone in a se'ries.of r’efbfrﬁ§ désiéné(i to épen _ﬁp México’s economy and bring it
into line with the poliﬁies of indu‘st.riallizved countrles “Mexican bfﬁcials soon realized
that the only way to securé the country’s new outward oriented economy was to seek a

special agreement with its number one market, the United States.””'* Further, Salinas and

212 These included “vastly disparate levels of economic development,” thoroughly different cultural
formations, the distance of the countries in terms of their ,séparate histories, and different domestic interests
to satisfy and different negotiating styles, with Mexico’s decision making quite centralized and the US way
is more decentralized. Herman von Bertrab, Negotiating NAFTA: A Mexican Envoy’s Account, (Westport:
The Center for Strategic and International Studies, 1997) [herelnafter von Bertrab] at ix-xi.

3 Dominguez et. al., supra note 121 at 27.

214 Ibid. at 64. Earlier in their book, Dominguez et. al. note that it is significant that Mexico chose to forge
closer ties with the U.S. and not Latin America. Mexico had played a leading role among Latin American
countries in the 1970’s and it initiated the Latin American resistance to U.S. policies in Central America in
the 1980’s. However, at the end of the 1980°s, Mexico felt that Latin America did not provide practical
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his reformers wanted to use NAFTA to root out opposition to the new economic model.
The Secretariat of Trade and Industrial Dgyelppment (SECOFI) was given the mandate to
bring other governrﬁent'z;gengies 'info :lir'lAe with‘NAFTA.zls- Sorhe say that tﬁe Mexicans
had a str'orllger' genuirbléy belief in free trade than the @eﬁcéné and the Canadians put
together. 2'® Mexican NAFTA negotiator Hermann Von Bertrab notes of the
negotiations, | :

[tJhe Mexican government on its own and apart from any negotiation consideration would have
made some of the changes toward modernization that it also used as bargaining chips. The
Americans were sometimes at a loss to know whether they were pushing for something the
Mexicans themselves already wanted but were using as a negotiating tool.?'

With Mexico in crisis; President" Salinas wés looking for ways to build up Mexico’s
economy. He decided that foréign. iﬁvestﬁlent in Mexico was the best way to grow the
economy among all of his policy altematiVes. With this goal in mind, President Salinas
had attemptéd to attractl féreigll jn§¢stmént iﬁ México on a trip to Europe in 1990. This
efféﬁ had Been a faiiure." It se::érr-ls»t»hat. the Eﬁfope'éns, who were more focuséd on the

collapse of Eastern Europe after the Cold War, were indifferent to Mexico’s urgent need

solutions to Mexico’s economic problems. Further, thére was a decline in importance of the Mexican
foreign ministry, which had been “the flag-bearer of Third Worldism in the Mexican government.” This
meant that the position of those who advocated relations with the U.S. strengthened and those who wanted
to be close with Latin America declined. Nevertheless, Dominguez and De Castro speculate that “many
Mexicans would prefer to strengthen their bonds of affection and identity with other Latin Americans but
have difficulty finding practical ways of doing so.” They predict that debates about Mexican identity in the
Western Hemisphere will be a significant focus of public concern in the twenty-first century. lbid. at 24-25.
215 Maxwell Cameron, & Brian Tomlin, The Making of NAFTA: How the Deal Was Done, (Ithaca &
London: Cornell University Press, 2000) [hereinafter Cameron & Tomlin] at 227.

216 Interestingly, both former President De la Madrid and Salinas had formerly objected to forming a
commercial trading block with the United States. In 1987 President De la Madrid declared to The
Economist that a fee trade zone between Mexico and the United States was not possible because Mexicans
were not prepared to surrender their economy and society to United States hegemony. See CQ Researcher,
Volume 1, Number 1, 19 July, 1991. In mid-1989 President Carlos Salinas, responding to an initiative on a
common market between Mexico, the United States, and Canada presented by a business leader, said that
Mexico did not belong nor did it want to join any economic zone or political block. See J. Valderrama, & E.
Jimenez, “Mexico no Pertenece ni Quiere Asimilarse a Bloques: CSG,” Excelsior, 27 June, 1989. Cited in
R. de la Garza & J. Valasco, Bridging the Border: Transforming Mexico-U.S. Relations (Lanham, Boulder,
New York & Oxford, Rowman & Littlefield Publishers Inc., 1997) [hereinafter Garza & Valasco] at 37.
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for foreign capifal.zl8 ‘Duxjing' that‘san'lev)‘leé.'rvat the World Economic Forum®'? in Davos,
Switzerland, President Salinas'.anc.i his MéXicaﬁ del_egatiqh became acutely aware of the
new global realities that were changing the franieWork bf intérnational relations. Herman
von Bertrab, who coofdinated thé Washington ofﬁée of the Mexican negotiating team
during the NAFTA, tells a story of ho(z_v the__' Mexicar_i .s.ecretary of commerce, Jamie Serra
Puche was dozing in his hétel .r‘olom in Davvos with the door.aj ar. “To his [Serra’s]
amazement, the president [Salinas] walked in a.fld; standing in front of him in his
nightgown, asked: “Jamie, what do you think z;bqut asking the United States to enter into
a Free Trade Agreement?” Thié decision was motivated by the perceived needed to take
dramatic action to increése Mexico’s appeal to foreign investors. They reasone?i that not
only would th¢y need to unilatérallyl liberalize trade, but they also coﬁsidered it beneficial
to join a regional tlfading bldck as that. seerﬁéd tb be the way the ‘world was headed after
the consolida_tibn of the Européan Union. ‘Amb-as‘sador Negroponte remembers that
Salinas “concluded he needed something dramatic. He wanted something to consolidate

domestic [economic] reforms.”?%

Armed with that new resolve, Salinas and Sefra approached U.S. Trade Representative
Carla Hills the next day in a' lobby. Von Bertrab says that Mrs Hills’ wide-eyed response

was: “Well Jamie, we ought to talk about that with President Bush.”?*' This was the

point at which Mexican society was forever changed: -

27 Yon Bertrab, supra note 212 at 40.
28 Ibid. at 2. B . o
219 See online: World Economic Forum homepage <http://www.weforum.org/>

"220 Negraponte Interview, 30 May, 1997 cited in Mazza, supra note 120 at 70.

22! yon Bertrab, supra note 212 at 2. -
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" Salinas had made a momentous decision [vyhen' he began NAF TA negotiations] that would reverse
the policies of all previous Mexican pre31dents since the 1910 revolution and profoundly affect the
course of hlS people s lives.? ‘

i

When the Mexican Senate recommended'negotiations toward a free trade agreement with
the United States arld Canada, it s_tated: “This agreement —contrary to a common market- ‘
would preserve the political and economie sovereignty of the country and would leave
Mexico completely free to (lesigrl its trade policy with: the rest -of the world.”?? It seems
that the public at the time"agreed,that the" l\IAFTA would provide benefits to Mexicans
without loosing thelr soverelgnty In 1990 polls taken of publlc opinion about the
NAFTA showed strong support among Mexrcans of all walks of life, largely, says
Cameron &»Tomlm_, because “the myths and symbols of the revolution had begun to
stand in' increasingly sharp corltrast to the reality of everyday life for ordinary
Mexican's.”224 Further, it seemed m_any:entrepre.neurs thought the benefits to them of
NAFTA would depend on how well the Mexican team negotiated vyith the United States

and Canada.

The NAFTA was negotiated at an historical moment in time when the Mexican public felt
confidence in President Salinas’ image of a youthful, educated, modernizing technocrat

who challenged the corrupt, populist bosses and ‘inward-looking dinosaurs’ in the

22 Cameron & Tomlin, supra note 215 at 4.

3 La Journada, “Mexico y el Mundo, por un Comercio Mas Intenso y Mast Benefico” Conclusions from -
the Foro de Consulta sobre las Relaciones Comerciales de Mexico con el Mundo, 27 May 1990. cited in
Garza & Valasco, supra at 37. ’ »

24 Cameron & Tomlin, supra note 215 at 4.
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bureaucracy who had ruled Mexico for over a centur_y.225 Further, the period between
1988 and 1992 was a brief windoi)v of opportunity when the three North American heads
of government not only favoured closer ties, but had a good chance of gathering support

domestically to deliver such an agreement.

During this period, all three leeders, Mulroney, Busn aind Salinas,-as well as senior
members of their entourages, enjoyed a friendly diplomatic relationship. They seemed to
genuinely get along and like each other; They Went ﬁishing together during vacations and
communicated regularlyt

Beneath the fraternity of personal contacts lay a common ideological bond, a shared vision of the
future of the North American economy, and a political convergence of interests that served both
domestic and international purposes. The initializing of NAFTA...was the final act of political
unity among this fraternity of North American leaders. From that point onward, after the electoral
defeat of Bush, relations among leaders of the three countries would become considerably more
tense and difficult.** '

Despite the collegiate environment ‘bet\iveen national leaders, it is- important to remember
that Mexico was the country where NAFTA ,w‘oold make tlie rnost significant impact on
its economy, legal systern and soci'e't‘y.l Thie rneant thfcit Mexican negotiators Wwere anxious
to finalize the NAF TA. Accordingly, they rnay have had to give away their positions on
various provisions, which perhaps put them at a disadveintage. What follows is a closer
look at the NAFTA negotiations. It is an attempt to understand why certain provisions

were inserted into the NAFTA text and inquire as to whether the dynamics present during

25 Mexico’s negotiators were also a new breed who were dissatisfied with the many of the old traditions of
governance. Von Bertrab, supra note 212 at 42.

28 Cameron & Tomlin, supra note 215 at 181. The ascendancy of President Clinton in the Whitehouse saw
a push for the NAFTA side agreements on Environmental and Labour Standards that almost broke the deal.
See Chapter eight “End Game at the Watergate” in Ibid. at 151-207.
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the negotiations have any flow-on effec_ts for how the NAFTA is interpreted by arbitrators

sitting on Chapter 11 tribunals.

1. Negotiations geh_’era’lly -

International treaty negotiation is an art, not a science, and the results are usually finely-balanced,
living documents that often have to respond to different constituencies in a number of jurisdictions
with different concerns and policy priorities.”?’

The first point to note is that “[m]arket power remains the basic prerequisite to gaining
concessions, the more concessions_ one has to offer, the_more concessions one is likely to
gain.” says Canadian trade negotiatof, Michael Hart™® In this regard, the U.S. had an

advantage as their economy and market power is much larger than that of Mexico.

Also, the patience (or.lack thereof) of negotietors and their attitudes towards taking risks
are an important part of the negotlatlon process Some argue that Mex1co was more
1mpat1ent and felt like it had more at stake durmg the negotiations as it had decided there
“was no attractive alternative to a trade deal with the United States. The United States and
Canada, on the other hand, élready had an exieting trade agreement (the Canada-U.S. Free

Trade Agreement (FTA), and thus, were said to be more patient during negotiations.””’

One of the major factors making Mexico vulnerable during the negotiations was the fact

that it had decided that free trade and foreign direct investment was its only method for

227 Christopher Wilkie, “The Origins of NAFTA Investment Provisions: Economic and Policy
Considerations” Conference Paper delivered at “NAFTA Chapter 11 Conference,” Friday January 18, 2002,
online: Carelton University Homepage <http I1wrarw. carelton ca/ctpl/chapterl 1/> [hereinafter Wilkie] at 18.
8 Hart, supra note 184 at 41.

22 Cameron & Tomlin, supra note 215 at 16
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economic growth. It was afgued earlier f}hé»tl Mexico had the most to gain politically,
because a free-trade deal with the U.S. and Canada would give its modernization process
. powerful thrust. 'However, this was a gamble, as President Salinas had departed from

commonly held traditions and as suCh, Mexico aléo had more to lose.”*°

Mexico would
have to pay the highest cost in adjusting to the'éémpetition that would be unleashed if the
NAFTA negotiations were successful. Thé diffefenge in economic size of the two
countries also made é (.liffefén‘ce.’ ,“Me_xi,co. . .‘fé;present‘ed by far the 'Weakest and least
developed economy .vlvith many iﬁtémal. d‘ivséciubilvi.bria.”231 Another ifnportant point was
that the Mexican deiegation had Atl:'levlvéas_t' eXperience in trade negotiations. Many of the
negotiators Wei‘e fresh 'out.of }iniversity’with knowledge of economic principles and |
theories but little experiericé of how tliey wofk in bractice.

NAFTA broke new trade policy ground because it brought Mexico into a trade agreement that
originally had been crafted to govern trade relations between two advanced industrial economies.
And yet, although Mexico was afforded some latitude in the agreement for adjustment to a
liberalized relationship with these more efficient and productive economies, it was the United
States that secured for itself not only broad access to the Mexican market, but also a number of
safeguards that would permit it to manage the changing trade relationship in its favour.”?

It is important. to >rememb>er that NAFTA was an especially big deal for. Mexico because it
applied broad new disc_ipl'ihes and .obligatior’lsv. to the Mexican economy. However,
despite Mexico’s obvious vulherability an(i repeated insistence at every stage of the
nggbtiations that i‘t'hav'_e sté&us as i.lv .déveioping couhtry, fhe US rejected any special
considération of Mexico as é léss-&eQelopeci ééuntry v(I-JDC) énd argued that the NAFTA

would have to break new ground in order to set a precedent for other trade

2 yon Bertrab notes an indicator of how much was at stake was the nervous reactions of the Mexican stock
market during the negotiations. von Bertrab, supra note 212 at 39.

B! Ibid. _ o

e Cameron & Tomlin, supra note 215 at 33.
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negotiations.23 3 Cameron and Tomlin note that the power of the United States meant that
it 'could “use its bilateral. léve_rage to .opvcn a developing cquntry market in ways that
woﬁld be impossible in multilateral .negotiatibn’s dealing with large coalitions of
LDC’s.”?* This ties in with my.prev.ious discussion about the historical trend away from
negotiations over foreigﬁ invésfment,af fhe mul‘tilat'erall level towards BITS in the last 20

years.

Despite Mexico’s disadvantagés and vulnerabilities, the Mexican objective in the
negotiations was to maximize political s_lll.pport.in the United States at minimal cost in
Mexico. One area whére it could be said :they had an advantage was in the decision-
making process. Because of the highly centralized nature of the Mexican political
systerﬁ, their negotiators came ﬁorﬁ SECOF I and were heédéd by Chief negotiator,
Herminio Blanco. All infonﬁation Was concentrated at the top whence came directives to
the different groups that knew littlé about the pfogress made in the other groups.
Secretary of Commerce, Jamie Serra Puche had direct and immediate access to President
Salinas when it came time té_ make decisions, Which r'nade‘ them easiér to make. On the
other hand, tﬁe United States, which‘ ha& a rhoré decentralizeci system tookvlonger to

arrive at positions and make decisions.”*

After talks were launched in June 1991 , nineteen working groups, established under six

major negotiating groups (market aé_cess, trade rules, services, investment, intellectual

23 See interview with Julius Katz, U.S. Chief negotiator for the NAFTA in Mazza, supra note 120 at 71.
234 Cameron & Tomlin, supra note 215 at 226.
3 von Bertrab, supra note 212 at 41.
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property, and dispute _settle_m_ent); were set lupl.:"3 6 Each group had its own dynamic and
was led by one negoﬁator fof éash cou'ntry;'z.37 Chief negotiators were Julius Katz**® for
the United States Hermlnlo Blanco Mendoza 239 for Mexico, and John Weekes** for
Cahada, whb met rég'ularly lto ison out difﬁcult issues. Finally, seven ministerial meetings
between Carla Hills, **' Jamie Serré Puche’* a'ndMich‘ael Wilson served to review the

progress of the negotiations, so as to give the talks some impetus and to resolve the

236 When negotiations ended on 12 August, 1992, 218,241 group meetings had occurred, 5 of which were
plenary sessions held alternatively in the three different countries, and 2710,465 phone calls had been made
between delegations. The chief negotiators met 11 times in formal sessions and the ministers met 7 times.
Ibid. at 37. ' ,

237 The leading departments were the U.S. Trade Representatives (USTR), the Mexican Ministry of
Commerce and Industrial Development (SECOFI), and External Affairs and International Trade Canada
(EAITC). Both the Americans and the Canadians relied on other departments and gave them responsibility
for several groups. The Mexicans assigned most of their leads to SECOFI. Maryse Robert, Negotiating
NAFTA: Explaining the Outcome in Culture, Textiles, Autos, and Pharmaceuticals, (Toronto, Buffalo &
London, (University of Toronto Press, 2000) [hereinafter Robert] at 36-7.

238 Jules Katz was a most honest and difficult opponent. You would start by hating him, then proceed to
respecting and finally liking and admiring him. He brought considerable negotiating experience to the table
and know when to brag, when to concede, when to play a weak hand with a poker face, when to be
unremitting and demanding with his face blushing into a vivid red. His honesty was always apparent as he
discussed things in a serious manner. Although strong tempered at times, he was never discourteous. He
was a man whom his superiors and his opponents could trust.” von Bertrab, supra note 212 at 45.

29 “Dr. Herminio Blanco was the real craftsman of the agreement from the Méxican side. His clear
intelligence, tremendous hard work, and smooth manner of conducting the negotiations were outstanding.
Nobody — in any delegation- had such a grasp of complex issues, such a knowledge of detail, and such a
sense of mission. He worked assiduously, was a hands-on, sometimes secretive, manager but always open
to ideas and creative. He rarely lost his temper, although he would have had ample opportunities, and
maintained his lucid clam and warmth.- Sometimes he would come out with his disarming, “Now Jules
[Katz], don’t give me that...,” which made people, even Jules himself, smile and relax.” Ibid. at 44.

40 «“The balanced perspective of John Weeks, always helped to get things back on track. A stable, smiling,
and somewhat timid person, he was an honest broker and at times a forceful advocate of his country’s
positions.” Ibid. at 45.

241 After the negotiations von Bertrab descr1bed Carla Hills as follows, “Her clear understanding of the
issues combined with an elegant, composed manner balanced the sometimes temperamental displays of Dr.
Serra....Her laywer’s mind was sharp at analyzing arguments but was therefore slow at reaching
conclusions...Her firm clarity was evident, and she greatly contributed to the final outcome and was
personally and forcefully involved in breaking through several impasses. /bid. at 44.

2 «Dr Serra, a highly energetic person, tends to create an atmosphere of excitement wherever he is. It
always surprised me to watch him at work. The night before ministerial meetings, we would hold a briefing
session for him. He immediately grasped the issue at hand and got involved in deciding what positions to
take and which strategy to follow. He produced a continuous stream of creative ideas but kept an open
mind to listen to other positions. The next day, as negotiations started, he addressed the issues with the
command of someone who had been working at them continuously for a long time. He changed the rhythm
when it suited him and played with ease and charm. His enthusiasm, grasp of intricate problems, decision-
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toughest issues. Interestingly; the private sector also played a major role in the
negotiations, with all three countries consulting their business leaders.?*> The progress
achieved by different groups was uheven, depending on how politiéally sensitive and

complex each issue was and the ihterplay of the personalities involved.?**

The first part of the negotiations were the most difficult because as van Bertrab notes,
“the requests were outrageously demanding and the restrictions extremely defensive.”*
For example, one meeting at Lake Meech, (near Ottawa) was supposed to last a whole

day, but was dissolved in15 fhinute's because of the intransigence of both the U.S. and

Mexican delegations.?*

During the middle of the negotiations, there had been some consensus in some
particularly difficult areas and the parties had a common text. However, nearly every
paragraph was interspersed with brackets that included the diverging positions of each

c’ountry.247

making ability, and tactical maneuvering amazed me. He was a man his counterparts could not hate and
frequently enjoyed his theatrical use of the negotiating table as a stage.” Ibid. at 43.

23 In Canada, business leaders were consulted through the International Trade Advisory Committee (ITAC)
and the Sectoral Advisory Groups on International Trade (SAGIT). In the United States, seven policy
advisory committees, and the President’s Advisory Committee for Trade Policy and Negotiations made sure
that the interests of the business community were well served. In Mexico, the private sector’s input was
channeled through the coordinator of Foreign Trade Business Orgamzatlons (COECE). Robert, supra note
237 at37.

% yon Bertrab, supra note 212 at 37.

> Ibid. at 38. :

246 <t was beautiful autumn weather, the Canadian w11demess gloriously adorned in red and gold maple
leaves. Buses were to return in late afternoon to drive us back to Ottawa, but meanwhile we were stranded
in an isolated, modest-sized mansion embarrassed to speak to members of the other delegations and even
finding it difficult to communicate within our own group.” Ibid.

7 Ibid. at 39.




2. Negotiations over Investment

Cameron and Tomlin assert thaf ovérall, ‘the Unitgd States were able in the NAFTA to
achieve the investménf agreement they could h()‘t' gé‘t in the FTA (between Canada and the
U.S). This was due, in part, to _Méxiqo’s determination to do whatever it took to attract

foreign investment.”*®

Nonetheless, investment ponéd to Be a difﬁcult issue in the NAFTA negotiations
because all three couni';'rie‘sj'haa"(juite different .'p'(v)s'itionvs. Thé United States wanted
prqvisions in. Chapter 11 that miﬁoréd their biléte;,ral inve'stm¢nt treaties (BIT’s), which
were negotiated with the méin g(‘ialv of protec;ing US investors and therefore weighted in
favour of the investors. Caﬁada Waﬁted to limit the obligations to what was in the FTA
with the US. Both countries tried to persuade Mexico to adopt its position. During the
opening rounds of hego'tia\ti(.)ns, MeXican ‘n'eg'o.ti.at'o'rs started with a very strong position
on investment. They weré' coﬁcerned ;ibOut éorripens_aﬁon in cases of ¢xpropriation
because they did not agr§é't§ the typical Améﬁc‘an BIT'-language of “prompt, adequate
and effective” compensation for expropriétion. 'Th-is was unacceptable to Mexico because
it was the languagé the US uséd against Mexico when U.S. oil companies had been
expropriated in 193824 Furthéf, _thé Mexipans also objected to the proposed provisions
on arbitration between State and investor Because of the Calvo clause in the Mexican

Constitution that stated that disputes should be settled in domestic courts. In fact, van

8 Cameron & Tomlin, supra note 215 at 41-2. However, Mexico retained restrictions on foreign
ownership of its petrochemical industry. This was an issue on which they would not compromise because it
is written into their constitution. Their threshold for review of major foreign takeovers was set at U.S. $25
million. Canada retained its FTA right to review major foreign takeovers above US$150 million, although
acquisitions below that amount can be reviewed in the oil, gas and uranium sectors.

9 See above. L
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Bertrab notes that the single most debated issue that was highly significant to the Mexican
legal tradition was felated to the Calvo ’clausé.zs 9 Further, the definition of ‘investment’

was under dispute as the Americans wanted a very broad definition.*”’

Cameron & Tomlin contend that‘ the ﬁegbtiatipns oﬁ investment contained a paradox.

The Mexicans wanted to make Mexico a&ractivé to foreign investment however, their
strategy was to resist the Afﬁeﬁcans’ effox’cs _tol 'op"ér{ their investment market. On the
other hand, U.S. negotiators felt that a priméfy vulnerability of NAFTA in the United
States stemmed from domesti(;, fears abdut an outflow of investment to Mexico (the
“giant sucking ground” that Ross férqt had described in his criticism of NAFTA).> The
irony is that Wﬁile fhe US was 'pu_shing' for iiberalization for the rules on investment, the
Mexicans Were‘ resisfiﬁg tﬁat lliberal_.iz'ation and thosé positions were the opposite of
domestic consensus on the i_ssues.253 B_ofh bs‘ide-s were acting 6Ut of fear. Further, inherent
in the U.S. positibn was a fear bofﬁ of hisfdriéal rémerﬁberings about earlier
expropriations and fear of fhé_ir investors being spbject to the laws of Mexico unless they

were able to establish an international dispute resolution body.

2% He attributes the significance of the strong position of Mexico in relation to not allowing a foreign
company operating in Mexico to sue the Mexican government to its historical meaning. This is based on
the experience of foreign navies’ (French, English, and Spanish) taking over Mexican ports to impose the
presumedArights of their national companies (referred to in Mexican history as “Guerra de los Pasteles” or
“Pastry War,” because some French bakeries were involved. ) von Bertrab supra note 212 at 66.

B! Cameron & Tomlin, supra note 215 at 100-101.

52 «“NAFTA makes Mexico investor friendly — a place where U.S. companies can operate under lax
government regulations and with high-quality, low-wage workers kept in line by a touch Mexican
government. For both investors and companies, NAFTA is a terrific deal. But at a price — the loss of
millions of jobs that the United States sorely needs. Middle-class American careers and standards of living
are sacrificed and Mexican workers are exploited - all in the name of increasing profits.” Ross Perot, Save
Your Job, Save Our Country: Why NAFTA Must Be Stopped — Now!, (New York: Hyperion, 1993) at 55.
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During the next round 6f .negoti‘ations, the Mexicans would.make }concessions on all of
their strong positions on inyestrnenf in thevint‘e‘rests qf moving the deal along and securing
the Treaty as quickly as possible.- Oﬁ_e 'ré‘ason'Mexi.c'o could no longer uphold their strong
position on resisting the investr_neﬁt chépier was 'fhat the Americans told them there
would be .no NAFTA without an investment chapter. Further, during the negotiations, the
U.S. was also negotiating a BIT with Afgentina,25 * which contained investment clauses.
Once that BIT was conclﬁded, Mexipo could not resist the proposed investment
provisions on the.gr'ounds that fhe Calvo ciause,‘ _enshrined in their constitution would
prevent them from agr'eeir:lg.‘Argentina was the Bifthplace o.f the Calvo clause, and if the
Argentineans had given it up, tﬁg Meﬁicéﬁs cbi_ﬂd ﬁo lohger claim that it was impossible
to conceds to international disputve-settle.m‘tlant.z_5 >- 1t has been dsserted that the Mexicans
gave in too quickly onﬁthe pbi_nfs_ about which fhey felt strongiy because the Mexicans
were not paﬁent and tﬁey were relatively inexperiénced negstiators. However, knowing
they were in a weak pssition, Mexican negotiators worked very hard to prepare for all
contingencies. Negotiators worked long .hour's, ‘with scarcely a fee weekend. As aresult,
théy became competent on all the issues. American chief negotiator J ulss Katz later said
that he was most impressed by the devélmeeﬁt of tile ‘Mexican negotiating team. It

seems the U.S. had initially perceived the Mexicans as insecure and éasily manipulated,

23 Cameron & Te omlin, supra note 215 at 40.

% Treaty Between United States of America and the Argentine Republic Concerning the Reciprocal
Encouragement and Protection of Investment, 14 November, 1991 online:
<http://www.sice.oas.org/bits/usaargtc.asp>

255 I am grateful to Christopher Thomas, Partner, Thomas & Partners, Barristers and Solicitors, for this
insight. During the NAFTA negotiations, Chris was a lawyer for Mexico.
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but as negotiations proceeded they came to appreciate their qhality and

professionalism.>*¢

After the Mexicans had backed away frorr‘i theif stroﬁg stafting position, they accepted the
idea of ipveétdr/ state. arb_itra'ti(“)n:md agreéd to the rules on expfopn'ation. The agreement
on expropriation was reached‘ éﬁé_r .craﬁir.l’g language tﬁat sati.sﬁed the U.S. concerns
without contradicting the Mexican con'stjfution.l‘ .-They substituted the words, “prompt,
adequate, and effective” for a m@fé palatéble concépt of “fair market value.”’ Article
1110 is seen by some as a remafkable achi‘evement, particularly “in the context of
investment relations Wifh Létiﬁ Americv:éh.cou‘r_ltriés, wﬁo hav¢ been traditionally wary of

investment agreements.”*®

3. General Conclusions on the Negotiations

From the above discussion, it seems that .th_ere were obvious exercises of power by the
United States over Me‘xilcc-). ‘This wé's bofri of the much strongér and self-sufficient
economy iﬁ the U.S. and the fact tﬁat the U.S. was ébnstrained from conceding too much
because of domestic pressures from congresé aﬁd industry groups as well as NGO’s and
other groups. Further, it has been asserteci that the U.S. would have been able to achieve

its trade policy goals through the GATT if the NAFTA had not gone through, so there

256 von Bertrab, supra note 212 at 48-9.

37 Cameron & Tomlin, supra note 215 at 112. Canada was less willing to agree to the concessions on
investment because Canada was more ambivalent about promoting foreign investment in their economy that
was already heavily transnationalized. On the other hand, Mexico was more willing to make concessions
because they were hungry for foreign capital and more willing to do whatever it took to ensure foreign '
investment into Mexico. ‘ ’

28 Wilkie, supra note 227 at 17.
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was less at stake for them: In contrast, Mexico had no other viable alternatives, making

them more desperate for a deal and quicker to concede points.

Despite Mexico’s initial hesitation regérding Chapter 11, they eventually conceded
virtually all of their initial obj ections regarding investments. The effect was that chapter
1s constructed strongly in favour of investors:

Chapter 11...can...be understood to have been born out of the United States’ desire to protect the
interest of its investors, especially those" operating in Mexico, and Mexico’s acceptance of the
inevitability of accession to the U.S. demands in order to attract foreign investment. The heavy
“North-South” ﬂavour of Chapter 11 is undeniable. In addition to the historical background.. it is
evidenced by the strong criticism of the Chapter as the embodiment of the institutionalized neglect
of development concerns in favour of unfettered trade and of a version of U.S. capitalism that has
no concern for the economic health of the countries where it operates.”

As wé will see in the next cﬁgpterv .of this thesis, subchapter B of Chapter 11 that
establishes a mechanism for the set_tlement of i'nvestm-e‘nt disputes between a NAFTA
party and an investor t_hrou'gh int.erhatio#al arbitration is another feature of NAFTA that -
rebrese'nts a signiﬁcént dep’lartl"lrle from previous Mexican poiiciés on the settlement of
disputes and the rolé of intematioﬁal law in. international economic relations. Chapter 11
represents the first time that .México. has éntefedl intq_ an international agreement

260 T fact, it is the first international treaty (other

providing for investor-state arbitration.
than BIT’s) to do so. As discussed earlier, the Calvo Doctrine is the source of Mexico’s
distrust of private-state arbitration as it denies that a foreign litigant’s state cannot

intervene on their behalf against the host state. ‘InVéstrnent contracts between states and

foreign investors often include a Calvo clause under which the foreign investor agrees, as

% Ari Afilalo, “Constitutionalization Through the Back Door: A European Perspective on NAFTA’s
Investment Chapter” (2001) 34(1) New York Unzverszty Journal of International Law and Politics 1-56
[hereinafter Afilalo] at 19.

260 Sandrino, supra note 99 at 320.
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/
part of his submission to local laW, nOt to seek the diplomatic intervention of his
government in any matter arlsmg from the contract. To the Mexicans, this means that the
foreign investor is bound by the local rule ot ta\t/; enen if there is a perceived violation of
international law. Accordingly, under the Calvo doctrine, “arbitration is an unacceptable
yielding of sovereignty.”*®! Chapter_‘ 11 of NAFTA will represent a significant challenge
to the Mexican legal.tradition of resolving disputes with foreign investors within their

own borders.

VI. NAFTA’s Effect on Future investment Treatles

Since the 1960’s many BIT’s have been 31gned Notably, the U.S and other industrialized
states have already been using the bilateral approach with Thlrd World states for the last
two decades 262 The NAFTA 1nvestment chapter is modeled on these BIT’s but goes
even further in allowing investors to sue governments. Thus, the NAFTA has become the
model for the ‘new wave’ of bilateralism in negotiating future foreign investment regimes
in some arenas. Sandrino bredicts that thedinvestment chapter of NAFTA is already
providing a model for other trade treaties between industrialized countries and the Third
World.2®? “NAF TA’s strong, unique personahty not only is shaping the future of the
signatory countnes but is settlng global precedents 264 The Multilateral Agreement on

Investment, which was negotlated by the Orgamsatlon for Economic Cooperation and

26! Ibid. at 322.
%% Ibid. at 325.
2% Ibid. at 324.
% von Bertrab, supra note 212 at xv.
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Development (OECD)265 is one exampler of this phenomenon. - In 1995, OECD Ministers
launched negotiations on a multilateral agreementon investment (MAI) “with high
standards of llib‘eralisation and investment proteetion, with effective dispute settlement
procedures, and open to non-Members.’-’2§6' The draﬁ MAI contained many provisions
that were similar to NAFTA’s Chapter 1 1, incnlnding a dispute settlement process.”®” The
MAI was eoneeived not only toensh'rine many polioies already in effect among OECD
member-countries, but to devise rules to protect and encourage in\restrnent in the
devetopmg world The blueprmt for the MAI s prov1srons would be the 1nvestment
chapters of the NAFTA, and the WTO would be the model for its scope. Yet the MAI
was to go further'than both of these agreem_ents. ¥ However, in April 1998, OECD
ministers halted negotiations due to .a “glohal wave of vprotest [that] -had swamped the

deal.”*® Over 600 international organizations opposed the MAL*™

265 The Multilateral Agreement on Investment, Organisation for Economic Cooperation and Development
(OECD) online: OECD Homepage <http://www.oecd.org/EN/home/0,,EN-home-0-nodirectorate-no-no-no-
0,FF html>

266 The Multilateral Agreement on Investment, OECD online: OECD Homepage
<http://www.oecd.org/EN/document/0,,EN-document-92-3-no-6-3047-92,00.html>

67 A Draft of the MAI can be found online at the OECD Homepage
<http://www.oecd.org/pdf/M00003000/M00003291 pdf> -

268 According to a 1995 report on the MAI prepared by the OECD Committee on Internatlonal Investment
and Multinational Enterprises (CIME) and the OECD Committee on Capital Movements and Invisible
Transactions (CMIT), the MAI would "go beyond existing commitments to achieve a high standard of
liberalization covering both the establishment and post-establishment phase with broad obligations on
national treatment, standstill, roll-back, non-discrimination/MFN, and transparency, and apply disciplines to
areas of liberalization not satisfactorily covered. . ." (OECD, A Multilateral Agreement on Investment, May
1995, pp. 2-3) Cited in Michelle Sforza, “MAI Proposals and Propositions: An Analysis of the 1998 Text,”
Public Citizen’s Global Trade Watch, July 1998, online: Public Citizen Homepage

<http://www.citizen. org/trade/lssues/mallartlcles cfm?ID=7415>

269 Madelaine Drohan, “How the Net Killed the MAI: Grassroots Groups Used Their Own Globalization to
Derail Deal” The Globe and Mail (29 Apnl 1998). Over 600 organizations opposed the MAI. Among the
grounds was that the proposed document elevates the rights of investors far above those of governments,
local communities, citizens, workers and the environment. Another grievance was that it excluded
developing countries and countries in transition from the negotiations is inconsistent with OECD policy on
development partnerships. See, “Over 600 International Organizations Oppose the Multilateral Agreement
on Investment — Joint NGO Statement” Press Release, Drafted 27 October, 1997, Updated: 11 February
1998 online: Public Citizen Homepage

<http://www.citizen.org/trade/issues/mai/Opposition/articles. cﬁn"ID 1676>
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http://www.oecd.org/EN/document/0,,EN-document-92-3-no-6-3047-92,00.html
http://www.oecd.org/pdf/M00003000/M00003291.pdf
http://vvww.citizen.org/trade/issues/mai/articles.cfm?ID=7415
http://www.citizen.org/trade/issues/mai/Opposition/articles.cfm?IX)=1676

Tlle p_rol)lem with the continuation of the 'bilalter.el approach to foreign investment based
on the NAF TA Investment Chapter, is that there are_inllerent' unequal political and
economic relations be_lween the Thild Wcrld and ‘Industrialized states: Whilst this
remains the case, investmént treaties w.ill'contlnue.to prlqritize the rights of foreign
investors over the ecohomic, political and social concerns of Thircl World states,
particularly in relaticn to the operalion vof‘T.NC’sin the Third World and concerns of

economic development.

The proposed Frée Trede_ of the Aﬁlericas is based on -the.ektension of the NAFTA
rules®”! and is also using NAFTA’s iﬁvestlnent ’chapter asa moclel for this agreement.?’
It is currently being negotiated by 34 ‘coluntnes of the Amerlcas Durmg the recent
Summit of the Americas in Quebec U. S President George W. Bush called the proposed
Free Trade Area of the Amencas a "loglcal extenswn" of the North American Free Trade

Agreement, which took effect_in 1994.273 The FTAA calls for a free trade zone across the

210 A full discussion of this interesting story is beyond the scope of this thesis. See OECD Symposium on
the MAI (1997: Seoul, Korea), Multilateral Agreement on Investment. State of Play April 1997, (Paris:
OECD, 1997); M. Barlow, MAI : the Multilateral Agreement on Investment and the threat to American
freedom, (New York, N.Y. : Stoddart ; Buffalo, N.Y. : General Distribution Services [distributor], 1998);
A. Jackson & M. Sanger, Dismantling democracy : the Multilateral Agreement on Investment (MAI) and its
impact, (Ottawa : Co-published by Canadian Centre for Policy Alternatives, and James Lorimer, 1998).
2111t was also preceeded by other economic agreements such as the Caribbean Basin Initiative (CBI) U.S.-
Caribbean Basin Trade Partnership Act of 2000 online <http://www.mac.doc.gov/CBI/webmain/intro.htm>;
and the Enterprise of the Americas Initiative (EAI) onlme USAID Homepage
<http://www.usaid.gov/environment/eai.htm>

_ 2™ See online: FTAA Homepage <http://www. ftaa-alca. org/> Note that in the Draft Agreement, there is a
chapter on investment and a provision relating to expropriation and compensation that looks remarkably
similar to Article 1110 of NAFTA. See Investment Chapter of the Draft Agreement;
FTAA.TNC/w/133/Rev.1, July 3, 2001, at 3.12-3.13.

273 « Americas summit closes as leaders back free trade” 23 April, 2001, onhne at CNN Homepage
<http://www.cnn.com/2001/W ORLD/amelecas/04/22/summ1t americas.04/> [hereinafter Americas summit)

&3



http://www.mac.doc.gov/CBI/webmain/intro.htm
http://www.usaid.gov/environment/eai.htm
http://www.ftaa-alca.org/
http://www.cnn.com/2001/WORLD/amencas/04/22/summit.americas.04/

‘countries to have ratified a completcd_ pact by 2005.

hemisphere by 2005. The freaty wduld stﬁ_ke &ade barriers acrst the Americas from the
Arctic Circle .tb Cape Ho_rri ;-' a fegion that is" hdrﬁé to 800 million people, with a
combined GDP of US$10.3trilli.Qn_. Many NGO’s and .grassroots groups throughout the
henﬁsphere have expréssqd their fesérvaﬁons e;bout fhis .pr.opo'sed‘ Agreement and are
organizing, edubating, and mobilizing to defeat the FTAA.*™ In addition, certain
countries of the A_mericas have exﬁresse.d. reservations about aspects of the FTAA. For

example, Venezuelan President Hugo Chavez told CNN it was unreasonable to expect all

5 275

The other significant effect NAFTA may have in encouraging a global atmosphere of

bilateral negotiatiohs is that the Nofth-S_duth dialogue in the multilateral arena will have

less impact on the laws that are made to gdvem important areas of inter-state relations.
When relations move from the niultiiatefal 'area, where Third World states have numbers
to be on a more equal féotlﬁg w1th 1ndustr1ahzed states, to the bilateral area,?’® where the
power dynamics are signiﬁcanﬂy less economically and politiéally balanced, it could have
a large impact on the nature of the laws and agreements that are generated from those

7
agreements.2 4

VII. Concluding Remarks AA-bvout This Chaptér

7 See Hermsphenc Social Allxance publlcatlon End Corporate Control Stop the FTAA!: An Organizers
Manual, Fall 2002, at 3.

5 Americas summit, supra note 273.

276 This is not to say that the NAFTA or the FTAA are strictly bilateral agreements between two countries.
The NAFTA includes Canada and the FTAA includes 34 countries in the Americas. Rather, I use the term
‘bilateral’ to indicate an arena that is not truly multilateral, in that it does not include all Third World states
in a setting where the Third World has united power to negotiate on terms that fully include their concerns.
277 Sandrino, supra note 99 at 325.
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The signing of the NAFTA was an.historical moment in U.S.-Mexico relations. It
signified that both sides aré wiiling to‘ _sét aside sdme of the prejudicés of the past in order
to facilitate free tra(ie in what they saw as anvincr‘ea'singly interdepéndent world.
However, past treatment of both parties by the other was not completely forgotten. This
is evident in Mexico’s starting position during the NAFTA negotiations regarding foreign
investment, reflecting their histoiical caution qgainst U.S. foreign investment and
expropriation. It is also_appnféni that théié is still a "fear factor’ underlying the discourse
“used by United States during tlieir n.egotiati()ns;' This fear is centered arounci the question
of whéther.MeXicp 1s q,stable placé to invest, fpllowing Mexico’s nistorical
expropriations of U.S. owned oil cdmpaniesin the late 1930’s, and the Mexican
Consiitutional prntection of the right to expropiiate foreign property. In this way, the
NAFTA text is imbue(i with hist;irical signiﬁcance and suspicion, and the power
dynamics inherent during NAFTA negotiatinns wnich, as will be seen in the Chapter four
discussion about Metalclad, creates é disadvantage for Mexico in the way NAFTA 1s
applied. Further, Mexico’s signing the NAFTA seemé to have influenced a trend towards
including foreign investment and adjdining dispnte resolution méchanisms in other

international treaties involVing Third World countries.

Mexico’s radical economic transf_oifmation. dnring the last two decades has ushered in
dramatic changes to the way Mexino operates both internally and externally. This
transition also puts Mexico .,at a disadvantage vis-a-vis the U.S. and Canaiia, whose
political and economic system and institutions did not experience the szime kind of

instability. There is a unified position at the elite level of the Mexican government, but I
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question how the free trade agenda of leaders is viewed'by Mexican society. The
Metalclad case is an examplé of where the local governmént and local people resisted the

notion of free trade when it interfered with their standard of living. -

Finally, the disadvantage for. Mexico that'.is now entrenched into NAFTA and influences
the way it is applied could be replicated i_n.ﬁlture' agreements such as the FTAA. This has
the potential to further embed fear in the First world of the Third World and create

disadvantages for Third World states who may bind themselves to future agreements.
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Chapter Three: NAFTA’s Chapter Eleven
- Their meetings are secret. Their members are generally unknown. The deciéions they reach need
not be fully disclosed. Yet the way a small group of international tribunals handles disputes
between investors and foreign governments has led to national laws being revoked, justice systems
questioned and environmental regulations challenged. And it is all in the name of protecting the

rights of foreign investors under the North American Free Trade Agreement.
- New York Times, 11 Marc}h, 2001%™

It is my contention that future trade negotiators should make the development of such private
access [to seek binding resolution of disputes involving national obligations under treaty
standards] a significant component in their negotiation strategies. This step would be timely given
the perceived weakened role of national governments in international economic activity and the
parallel growth in strength of private interests — such as multinational corporations and non-
governmental organizations. It would seem appropriate, giving this declining importance of the
nation state, to enhance the standing of private interests to enforce international standards of
business conduct. ' :

- Professor Robert Paterson”””

I. Introduction -

Commentators’ .vopinions are divided over the merits éf the investment chapter of
NAFTA. Some see it as an ’_innovlative aﬂd progreséive move towards .protecting the
rights of investors and others seé it és a hiﬁdraﬁce to government’s ability to legislate for
the public good. The divergence of opin_ion seems to be.conne'cted to whether one is in
favour of pure unféttercd free trade or one feels wary about free markets without

governmental controls.

Having discussed inherent problems in international trade law in Chapter one, and the
dynamics behind the NAFTA negotiations in Chapter two, this chapter aims to discuss
NAFTA’s Investment Ché_pter in detail. The purposé of this chapter is to understand the

structural difficulties built into the NAFTA and Chapter 11 and the complexities of

*”* Quoted in International Institute for Sustainable Development (IISD) and World Wildlife Fund (WWE),
Private Rights, Public Problems: A Guide to NAFTA’s Controversial Chapter on Investor Rights,

87



interpretation and apphcatlon of Chapter 1 l 1 also aim to analyze Chapter 11 for the
ways in which it has the troubhng potentral to produce outcomes like the one in the
Metalclad case. This approach stems from the understandmg that the law is to be found,
not only in what is wrltten' down, but hoxlv it is used by litigants and how it is applied by
decision-makers, who mayé'o beyond the vin‘tent_ion's' of the n.ego'tiators. Further, the ways
in which Chapterl 1is used and interpreted in present cases affects not only the outcome
in future cases, but alSO the behaviour_ ot | governrnents, who may become cautious, about
a particular law’s potential to attract litigation from foreign investors under Chapter 11.

. Fhapter 11 cases could also affect the behaviou_r of lnuestors, who have noted the types of

_ ‘successful claims and may use creative lawyering to cover what may otherwise ordinarily
to left to business risk. The resulting structural difficulties, coupled with the

unpredictable way Chapter 11 is interpreted, has the potential to create uncertainty within

a NAFTA government and with the public who are affected by the Chapter 11 decision.

The next two chapters wrll prov1de a close textual analysrs of NAFTA'’s Chapter 11 and
the Metalclad case. ThlS exam1nat1on 1S 1ntended to ground my critiques of international
trade law in Chapters one and two in a concrete example of a site of struggle where the
text of the law and the way it has been interpreted served to hinder the environrnental
struggle of a local community in MeXico. In this .chapter, a major objective is not only to

set the scene for the Metalclad case in Chapter four, but also to identify potential

(Mannitoba: International Institute for Sustainable Development 2001) [hereinafter Private Rights, Public
Problems] at vii.
2% Paterson, supra note 82 at 79.. -
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difficulties the NAFTA could present to other prospective disputes which come under this

treaty.

What folfows isa deScribtion of the NAFTA in broad téﬁns and some general difficulties
embedded within it will be prescnted; I wiil g0 on to léok at some of the specific
problems with Chapter 11 .. The arbitrai p‘rocg_ss will then be discussed, focusing on
problems with the pfo(:cduré that could lead to ﬁppredictable deciéions or the tribunal

- being heavily weighted in favour of the inVéstdr.

IIL. NAFTA - a Constitution-liké Document |

This underlying distrust of Mexican .ccj)'urts, and the moving of foreign investment
disputes into the intemationéi arena is néw etﬁbedded Within a treaty that is difficult to
change. This niakes the negotiatidns, thé text. and the i'nt‘efpretatlion all the more
important, because NAFTA will be gbverning No’rth Americaﬁ trade and investment
relations for years to come. _ As mentioned in Chaptef two, fhe NAFTA whs signed at a
unique moment in the history of U.S.-Mexico-Canada foreign relations, where all three
leaders got along and had simiiar gdéls. --The climate of collegiaiity amongst leaders in
the three NAFTA countries has uﬁdergone a nﬁmber of transformations since the Bush

(Snr.)-Salinas-Mulrooney friendship of the early 1990°s.2%® Further, the NAFTA was

280 At the time of writing this thesis, the relationship between President George W. Bush, President
Vincente Fox and Prime Minister Chretien seems to also be amicable, particularly between the United
States and Mexico. For example, in September 2001, President Bush declared on welcoming Mexican
President Vicente Fox in a ceremony in the White House grounds that the U.S. had "no more important
relationship in the world" than with Mexico. Graham Jones, “The End of a Special Relationship?”
September 6, 2001, online: CNN Homepage .
<http://www.cnn.com/2001/WORLD/europe/09/06/bush.europe/ >.
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'signed at a time when the néo-libérél -cohse'nsus about the virtues of unfettered free trade
was at its’ peak. There has since been a 'réthihking of strict neo-liberal policies, which
did not consider a role for g'(‘):verr.]menvt in regulating the mafket. Even in the World Bank,
there has been an acknowlédgemént that there is é need for government intervention in
the economy to protect its <v:itizér‘1s.2‘81 This all means that the NAFTA i>s a snapshot taken
in 1991 that binds future generations, who may have evolved their insights or have
changed circumstances.”®? Indeed, some argué; that this constraint was the precise
intention of the consérvative governments who negotiated the NAFTA. “The aim [of
conservative governments]” Sayg Profeésqr. of Political Science, Stephen Clarkson, “was
to let market forces do théir eC(;nomic job 'freé yo‘f ploliticlzal control and prevent future

politicians of a different persuasion from messing things up ever again.”®>

8! The sea-change in the thinking of World Bank policy can be defined by a speech made in early 1998 by
the then Senior Vice President and Chief Economist to the World Bank, Joseph Stiglitz which noted:
[The Washington consensus] held that good economic performance required liberalized trade,
macroeconomic stability, and getting prices right. Once the government handled these issues —
essentially once the government ‘got out of the way’ — private markets would produce efficient
allocations and growth...But the policies advance by the Washington consensus are hardly
complete and sometimes misguided. Making markets work requires more than just low inflation, it
requires sound financial regulation, competition policy, and policies to facilitate the transfer of
technology, to name some fundamental issues neglected by the Washington consensus.
Joseph Stiglitz, “More instruments and broader goals: Moving toward the Post Washington consensus,” the
1998 WIDER Annual Lecture, Helsinki, 7 January 1998, available online at:
<http://www.worldbank.org/htmlextdr/extme/js-010798/wider.htm> Cited in Fine et al. supra note 71 at 2.
Interestingly, Stiglitz left the World Bank in 2000 as he became increasingly disillusioned at the tendency of
the IMF and other major institutions to put corporate interests ahead of the plight of developing nations.
His book, Globalization and its Discontents (New York: W.W. Norton & Co., 2002) offers a compelling
account of the inside of global economic policy making. '
22 Examples of the evolution of thinking about free trade can be seen in the failure of neogitations over the
MALI, and the impact the failure of the Seattle WTO Ministerial meetings. Trade institutions have begun to
respond with actions such as attempting to be more inclusive of the views of so-called ‘civil society’. An
example of this response can be seen in that the WTO website now has an area especially dedicated to
“Community Forums.” The blurb at the top of this page reads, “This area of the website is for the media,
NGOs and the general public. It provides an opportunity for the public to comment on the WTO, its
activities, and the trading system.” Online: WTO Homepage
<http://www.wto.org/english/forums_e/forums_e.htm> '
283 Stephen Clarkson, Canada’s Secret Constitution: NAFTA, WTO and the End of Sovereignty? (Canadian
Centre for Policy Alternatives, 2002), online: Policy Alternatives Homepage
<http://www.policyalternatives.ca> [hereinafter Clarkson] at 3. He further goes on to say: “[T]his is what
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Professor Schneiderman has ‘a.rg‘ueci thét NAFTA “posés a serious challenge to
sove'reignty284 and dofnestic cvons'titutional'isr‘n.’,’l285 He concurs with others who assert
that NAFTA is “like a new economic coﬁstimtion.”28§ Further, he asserts, like most
domestic constitutions the NAF TA commits tﬁe federal goVernmént (and the local
govemment even thqugh they afe not parties to the treaty and therefore have no say in
policy formulation or alte“rati(v)n)'._ NAFTA, he éays; ch cbnstitutions, may “set in motion

irreversible processes which, in turn, necessarily box in future generations.””®’

Another problem with the constitution-like nature of NAFTA is that national
state/provincial and local governments are bound by a set of rules within the international
trade treaty, which mostly have internationa'l‘ economic goals at heart and for which the

other levels of government are not a party. “[W]hat the trade agreement [NAFTA] takes

away from local governments, at both the national and sub-national level, it does not give

defenders of free trade meant when they described NAFTA as ‘locking in’ the neo-conservatism currently
practiced in Ottawa. Even if more activist political parties were to win power, they would find their hands
tied by these externally defined but domestically implemented limits to which their predecessors had
committed them.” Ibid. at 7. - : T »

284 By the word, sovereignty, Schneiderman means “the idea that political communities are self-determining
in regard to those fundamental subjects around which their legal and political communities are organized:
that “political authority with a community has the undisputed right to determine the framework of rules,
regulations and policies within a given territory and to govern accordingly.” Schneiderman quoting David
Held, “Democracy, the Nation-State and the Global System” (1991) 20 Economy and Society 138 at 150.
See David Schneiderman, “Canadian Constitutionalism and Sovereignty After NAFTA” Constitutional
Forum 93 [hereinafter Canadian Constitutionalism). See also G. B. Doern & B. Tomlin, Faith and Fear:
The Free Trade Story (Toronto: Stoddart, 1991). _ ’
25 Canadian Constitutionalism, ibid." '

286 Stephen Clarkeson, “Disjunctions: Free Trade and the Paradox of Canadian Development” in D. Drache

and Meric S. Gertler, (eds) The New Era of Global Competition: State Policy and Market Power, (Montreal

& Kingston: McGill-Queen’s University Press, 1991) at 116 cited in Canadian Constitutionalism, ibid.

27 Canadian Constitutionalism, ibid. at 95 quoting Stephen Holmes, “Recommitment and the Paradox of
Democracy” in Jon Elster & Rune Slagstad, eds., Constitutionalism and Democracy (Cambridge:

Cambridge University Press, 1988) at 195.

)
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to a supra-national institution.”**

Aﬁ Aﬁlald éXpresses similar reservations. He
describes the integration of .Eurbpe as suppor_ted by vs‘ophisticatebd political and judicial
institutions, which ope’rafe_’ at bétﬁ th'e"natviorvlall and éﬁpfaﬁational level.”® The
‘democracy deﬁcif’ that has resﬁlfeq frbm.the NAF.T'A is a dangerous development in the
e‘}olution of the govcrnance 6_f ﬁatioh‘ statés. théiderman notés thét political forces,
which prior to the NAFTA, gffeqt’ed social ‘cha‘n>g'e in the national sphere may now be
rendered less effective bec'auséi the numbef of forums for debate, persuasion and pressure
are lessoned.”® This gap'may meaﬁ :that doniesﬁc political pressure groups will need to
form transnational aliiances in order‘to b‘e heard. This is a_lready occurring in relation to
291

issues such as the environment and labour.' ' If social change has historically been

achieved through social confrontation,292_then it'is important that interest groups find a

new method of pressuring governments to take account of social considerations.”*®

88 Canadian Constitutionalism, ibid. at 98. Schneiderman acknowledges that NAFTA sets up an apparatus
of eighteen standing committees, as well as ad hoc committees, panels and tribunals. See “NAFTA
Institutions: An Organizational Chart,” online: Department of Foreign Affairs and International Trade
Canada Homepage <http://www.dev.dfait-maeci.gc.ca/nafta-alena/instgraph-e.asp>

29 Afilalo, supra note 259 at 7. - ' A

20 Canadian Constitutionalism, supra note 284 at 98.

2! A recent example of a successful transnational alliance is in relation to the plight of Mexican workers of
the Kuk Dong maquiladora factory (now named Mexmode) in Atlixco, Puebla. The workers reached out to
a global network of anti-sweatshop groups who put pressure on both NIKE and the Mexican government to
allow the workers to form an independent union. The success of this campaign has been attributed to the
broad-based coalitions involving a range of groups who successfully worked together with quick, accurate
and public information from the ground. See “Kuk Dong/Mexmode Struggle” online: Maquila Solidarity
Network Homepage <http://www.maquilasolidarity.org/campaigns/nike/kukdong.htm> United Students
Against Sweatshops Homepage <http://www.usasnet.org/campaigns/kukdong.shtml> The American
Federation of Labour-Congress of Industrial Organizations (AFL-CIO), “Workers at a Mexican
Maquiladora, a Nike Supplier of College Sweatshirts, Gain a Voice at Work” online: AFL-CIO Homepage
<http://www.aflcio.org/news/2001/1130_workers.htm>

2 See Francis Fox Piven & Richard Cloward, Poor People’s Movements: Why the Succeed and How They
Fail (New York: Vintage, 1977); Francis Fox Piven & Richard Cloward, Regulating the Poor: The
Functions of Public Welfare 2" ed. (New York: Vintage, 1993); and Bryan Turner, “Outline of a Theory
of Citizenship” in Chantal Moufte, ed., Dimensions of Radical Democracy (London: Verso, 1992) 33 at 38.
Cited in Canadian Constitutionalism, supra note 284 at 100.
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Pressure on @vernrrieﬁts over the ﬁotentiall darigers of NAFTA’s Chapter 11 has

increased over the eight years thaf jt h'as'bveAe.n in operation. There seems to be a rising

tide of questioning and idiss.en.ti that NAF ’fA gb_\'/ermnéhts are starﬁng to consider in their
decisions about howlto proceed..z,94 However; at. present, citizeﬂs do not have a great deal
of inﬂuence over the way in which Chap-terAl 1 operates. This necessarily means that the
public of all three NAFTA countrieé must rely on the integrity and fairness of the Chapter
11 dispute resolution mechanism. Professor Paterson urges us to “trust our courts” even
when “internationél‘orgaﬁizatiéné; agreemen£$ and dispute se_ttlemerit mechanisms may
seem beyond A(‘)ur cont.rol.”z»‘95 Tllli'sl is a dubious aﬁd worrying prospect if one looks at the
Metalclad award in thé neXt chapter; ‘ 'It is also a .concern'. when"therrules of Chapter 11 are -

narrowly focused on protecting the rights of investors. What follows is an examination of

the Chapter 11 dispute resolution mechanism, identification of problematic areas.

III. NAFTA’s Chapter 11

The basic rationale (for investment law) was to overcome deficiencies in national legal regimes as
they relate to foreign private capital by supplementing domestic regimes with an international law
backstop. This rationale was established in the context of developed country investors and
developing country host states during an era when nationalization was occurring in many countries,
in particular former colonies or dependent territories. Recent investment agreements [such as
NAFTA] have expanded far beyond this limited purpose and can now impact on any regulatory
decisions that investors may consider undesirable...[T]he supplemental role of investment

3 Ibid. at 98. ' : . :

2%See for example, the Bill Moyer’s Report, “Trading Democracy: The Other Chapter 11” PBS
Documentary, online: PBS Homepage <http://www.pbs.org/now/politics/tradingdemocracy.html>
[hereinafter Bill Moyer’s Report] Public Citizen’s Global Trade Watch Homepage
<http://www.citizen.org/trade/>; Trade Campaign, online: Council of Canadians Homepage
<http://www.canadians.org/browse_categories.htm?COC_token=024ZV24&step=2&catid=64&iscat=1>
Julie Soloway describes an “increasingly vocal transnational “anti-globalization” constituency, which
regards trade and investment liberalization agreements as creatures of corporate greed and a means by
which firms are able to trump the environmental, health and safety measures which may negatively affect
profits.” Julie Soloway “Environmental Regulation as Expropriation: The Case of NAFTA’s Chapter 11,”
(2000) 33 Canadian Business Law Journal 92 [hereinafter Soloway]. -

%5 Professor Robert K. Paterson, “Free Trade and Public Private Partnerships” Address to Conference on
Public-Private Partnerships Vancouver, B.C. May 30, 2002 [hereinafter Paterson 2002] at 6.
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agreements has now become one of substitution: investors can choose one forum and set of rules
over the other, as circumstances suit them. ..[I|nvestment agreements now create a series of
international law economic rights for pnvate actors, enforceable as a matter of international law
under international processes. 296

The investment chapter of NAFTA is unique 1n that it contains stronger discipline on
governments-(or in other words, _sfronger protection for investors) than in the Canada-

U.S. Free Trade Agreement297

or any existing BIT.?*® As mentiorl_ed in Chapter two, the
Investmenr chapter ef NAFTA was ineisre(i' upon by the U.S. as a means of providing
their investors with protection'in what is seen "zrs. an ‘»unstable’ investment climate in
Mexico. Esserrtially,_ the dispute'settieme_nt preViSions of _Chapter 11 can be seen as

providing foreign investors with an alternative forum to national courts, which in the case

of Mexico, are sometimes seen as unpredictable and opaque.

NAFTA'’s Chapter 11 has been labelled the _“quinteséehtial model” of the key elements
that have now found their way into an ever-increasing number of investment

agreements.” It has also been called a “bill of ﬁghts for investors.”** Under Chapter

”301v

11, investors are protected from certain kinds of “measures”™" taken by governments.

2% Howard Mann & Konrad von Moltke, “Protecting Investor Rights and Public Good: Assessing -
NAFTA’s Chapter 11” Background Paper to the ILSD Tri-National Policy Workshops, Mexico City:
March 13; Ottawa March 18; Washington: April 11 online: [ISD Homepage',
<http://www.iisd.org/trade/ILSDWorkshop> [hereinafter Mann & von Moltke] at 5.

27 Whilst the Canada-United States Free Trade Agreement contained provisions on investor protection and
on investment liberalization, since Canada and the U.S. had similar legal and economic infrastructures,
investor protection was not the key issue. The Canada-U.S. Free Trade Agreement did not contain a biding
dispute settlement mechanism between the foreign investor and the host state. Private rights, Public
Problems, supra note 278 at 7. '

*% Ibid. at 8.

% Mann & von Moltke, supra note 296 at 1. By the end of 2001, the number of bilateral or multilateral
investment agreements exceeded 2000.

300 Schneiderman Taking Investments too far, supra note 36 at 1. -

3! The definition of “measures” is important because governments are many-layered and take many
different types of actions. The definition of “measures” under Chapter 11 Article 201 is broad: a measure
includes all laws adopted by national, state or provincial legislatures; regulations that implement these laws;
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The federal governnient is responsible for breaches committed by any agency of national
or local government. If a violation is found, the federal government is required to pay
compensation eQual' to thénloss suffered by the O{her party. Chapter 11 sets out a number
of basic obligationAs"on NAFTA goverhfnénts ;:Qhéeming the treatment of investors, (such
as national treatment and ruleé co_ngefning. éxpfdpriation). Somé have pointed out that
Whilst it impbse’é obligations on i\iAFTA gOVemménté and 1s an open invitation to
investors to sue for alleged bfeaches, it.doesk not impose any Qorresponding' duty on
investors.>” Clarkébn fﬁrtﬁér argués_ aldng s‘iinilar. lines to Afilalo, that there are no
continental-level institutions similar to thbée of thé European Union, who had the clout to
regulate tax, or _evén monitor the newly created continental market that has proceeded to

merge.’”®

In the next chapter of this fhesis, [ will disCuss Chapter 11 with particular reference to the
national treatment rule in Aftic_le 1.1 05 and the ‘expropriations rule under Article 1110. As
will be seen, these rules are amongst fhé’most controversial varticlles in Chapter 11 and
also the major 'points.upon wﬁich the Metqlciad Tribunal relied to find against Mexico.
Importantly, these contentioué articles do not réﬂect settled principles of international
law. Different states have their views on what these Articles should mean according to

their particular domestic principles. A full discussion of the international jurisprudence

local or municipal laws and bylaws; and policies that affect government interaction with businesses.
Chapter 11 also applies to laws and regulations that existed prior to its entry into force, unless these are
specifically excluded by being listed in a special annex.  Also excluded are all provincial and state laws in
force before 1994. Private Rights, Public Problems, supra note 278 at 9.

392 yose E. Alvarez, “Critical Theory and The North American Free Trade Agreement’s Chapter Eleven”
(1996-7) 28(2) Inter-American Law Review 303-312 at 309.

393 Clarkson, supra note 283 at 12 citing Stephen Blank and Stephen Krajewski, “U.S. Firms in North
America: Redefining Struture and Strategy,” (1995) 5(2) North American Outlook.
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relation to national treatmen{ and expropriation is beyond the scope of this thesis.>**

Suffice it to Say, these articles are controversial precisely because national governments
do not agree on their meaning. Th_is makes it tricky for tribunals to arrive at a commonly

understood interpretation of contentious articles.

Thus, Canadian Lawyer Christopher Thomas argued in 1999 that it was premature to seek
an answer to the question of “What is coveréd by Chapter 11 and what is not?” This, he
305

says, is because certain Chapter 11 cases” ~ that have been brought forward to date are not

“of the type anticipated by the [NAFTA Chapter 11] negotiators.”*%

...[1]t is not until the NAFTA tribunals are presented with concrete facts and apply the chapter to
them that the contours of the Parties’ obligations and investors’ rights will emerge more clearly.
What the Parties have intended and what the tribunals decide may be two different things. For
several reasons, the adage “to discern the meaning of an agreement, don’t ask the negotiator” could
be borne out in the case of NAFTA Chapter 11 07

Since the writing of Thomas’ arﬁcle, there have be_en.a few more Chapter 11 decisions,
including Metélclad, which s'eem-to prdyide an emerging jurisprudence about the
boundaries of Chapter .1 »1. It is worth ndting thaf th¢ jurisprudence;f Chapter 11 cases is
less straightforward than AOmestic common law or other international law-making bodies
because under Article 1 136, 'dec.ision's of NAFTA‘Chapter 11 tribunals are only binding

as between the parties aﬁd as such, do not strictly have to be followed by subsequent

3% For discussions on national treatment see J.C. Thomas, “Reflections on Article 1105 of NAFTA:
History, State Practice and the Influence of Commentators” ICSID Review — F.LL.J. (forthcoming) 21-101
[hereinafter Thomas, Reflections on Article 1105]. For discussions on expropriation, see Schneiderman,
Taking Investments too far, supra note 36; Soloway, supra note 294. -

305 Such as the claim that Canada chose to settle: Award on Jurisdiction in the NAF TA/UNCITRAL Case
between Ethyl Corporation and the Government of Canada, June 24, 1998, 38 .L.M/ 708 (1999)

* [hereinafter Ethyl}; and Loewen Group and Raymond L. Loewen v. United States of America, ICSID Case

No. ARB(AF)/98/3 [hereinafter Loewen]
3% J.C. Thomas, “Investor-State Arbitration under NAFTA Chapter 117 (1999) Can. Y.B Int’l L. 99
[hereinafter Thomas, investor-state arbitration] at 101. ’
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arbitrators.>*® Howevef, despite Article 1 1_36; ﬁrevi_ous Chapter 11 decisions have begun
to form an “informal body of jurisprﬁ.dence."’3 % Tribunals aﬁd commentators have
already shown a'tendency .tb, exzifniné preVious de'cisions and awards.’'® However, not all
parties rhay be so cohcemed with ;ché c_reation of ﬁelpful and sléar Chapter 11
jurisprudénce. A disgruntled iﬁvestor’s major éoncem is financial compensation and the
outcome of their particqlar ca_'se‘ rather than jﬁﬁspmdeﬁce. This, combined with the
pdssibility of having arbitrators deciding the case who are perhaps unfamiliar or
unconcerned with the de_vclopmlen‘t'_qf' Chaptér lbl jurisprudencé could have the potential
(as seen in Metalcl&d) fo qrsaté a.deéision, Whjch interpféts the text blacing a further
restriction on the ability' of NAFTA i’aﬂi_es fo govern for fhe'good of their societies in a

way that goes beyond the intention of the négotiators of the NAFTA.

It is important to note that the range of ‘meaSures’ covered by the investment chapter of
NAFTA is extremely broad, including laws, regulations, administrative decisions on
licences or permits, policies with a difcct impact on Businesses, or other possible

31

government actions.”’' This applies to actions taken by local, state or provincial

governments in addition to nat_ionél governments. Thus, the potential reach of the law of

7 Ibid. at 102. S S

3% Thomas, Reflections on Article 1105, supra note 304 at 90.

3% Ibid. T - ' g

319 Eor example, see the Lowen Tribunal’s Decision on Respondent’s Objection to Competence and
Jurisdiction, January 5, 2001 online: <http://www.state.gov/documents/organization/3921.pdf>, which
referred to Robert Azinian and others v. United Mexican States, ICSID Case No. ARV/AF/97/2, reprinted
in 14 1ICSID Rev. ~FILJ 538 (1999) [hereinafter Azinian]; Metalclad, supra note 3; Pope & Talbot, Inc. v.
Canada, Award on the Merits of Phase 2, dated April 10, 2001 [hereinafter Pope & Talbot]; and Ethyl,
supra note 305 cited in Thomas, ibid. at 90.

3 Mann and von Moltke, supra note 296 at 9 (footnote 14) point out that since there is only one exception
to the definition of covered measures, that is those concerning interest rates for the purpose of
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Chapter 11 would secfn disvproportionateto the minimal amount of input these local, state

or provincial governments had in enshrine the NAFTA.

Further, some have cauﬁéned that‘fll;é .t}.lr'ee.i_t of i)ptential iitigatioﬁ from foreign invéstors
may inhibit a government from putting foﬁvard legislation it perceives might leave it
open to challenge. Theré ére already ‘exé}mplés where private companies have threatened
a Chapter 11 suit over certain gbverhfné;;tal actions.’ X Professor Schneiderman has
written about the éhallehge of fwo lar'g.e' ‘U.lS. tobacco ménufacturers to the Canadian

F ederalﬂgovernmen‘t’s prop_osals to ;Ilandate the plain packagiﬁg of cigérettes. The
tobacco companies claimed that the Canadian government would be guilty of
expropriation if it went ahead with its plan to reduc;e tobacco consumption by legislating
for the packaging of all cigarettes sold in Canada in plain, brown paper wrapping.”"?
Although these cases were n_éve;f a'ctﬁaﬁy initiéted,"there is c'oncem. that the use of the
threat is enough to detef go?ernmeﬁts ﬁofn legislating; for the pu‘blic good if it is likely to
affect a foreign investor. This could séé govemment l__egislatioﬁ be put through a “trade
filter,” before it is approiled; whicﬁ is notvo_nly undésirable but potentially harmful to

democracy.

macroeconomic policy. They say that “{I]n accordance with standard principles of treaty interpretation, by
including a single exception the text effectively affirms that no other measure has been exempted.”

312 For example, there have been reports that the cancellation of contracts to transfer the public property of
Toronto’s Pearson Airport into private hands and Ontario’s proposed public auto insurance plan both
triggered threats of Chapter 11 action See Globe & Mail, “U.S. Firm Considers Pearson Challenge” 20 July
1994; and “Bruce Campbell, “Restructuring the Economy: Canada into the Free Trade Era” in R. Grinspun
and M. Cameron, eds, The Political Economy of North American Free Trade, (Montreal: McGill-Queen’s
University Press, 1993) at 92-93 cited in Schezderman T aklng investments too far, supra note 36 at 4.

313 Schnezderman 1996, supra note 36. .




Further, the cas.e of Ethyl Corpératl‘zion v The Government of _Candda is a concrete
example of a.governr-nent‘withdr'awin'g an environineﬁtal law léﬁer it was challenged by a
foreign investor, w.hose'p'roﬁ.t's Wére’_affg:t;ted. In that ’case, the Ethyl corporation mounted
a challenge to a Canadian ban on ‘fhe‘ir}rllp'ort and export of the toxic gasoline additive
MMT. Ethyl claimed th.at the classiﬁcation of _MMT asa dapgerops toxin amounted to
expropriation under Article 1110 of the NAFTA | Before; it went to binding arbitratié)n,
the Government of Canada settled the claim with Ethyl for $U.S.13 million.*"* As
Schneidermaﬁ points out, “one reasonably céncludes that these threats [by Ethyl] played a
role in circumscribing the fange éf social policy choices available to...[NAFTA]

governments.”3 15

Although Chapter 11 is seen by some as “the most innovative provisions dealing with

16 some also v1ew it 2 as hxghly problematic. The potential for issues in

investment flows,
Chapter 11 cases to touch on matters of public concern, such as the environment, mean
that citizens are right to be concerned abbUt the narrowly economic trade focus of the text
of Chapter 11. At the moment, ou'f only reéoufse is to rely on decisions of arbitral

tribunals to take these other factors into consideration. This makes the dispute resolution

provisions of Subchapter B of Chapter 11 an integral part of the process. The following

314 See Michelle Sforza & Mark Vallianatos, « Ethyl uses NAFTA [North American Free Trade Agreement]
to sue Canada” (July 1997) 22 Intervenor No. 4, 11; “NAFTA Cases — Ethyl Corporation” online: Appleton
& Associates International Lawyers Homepage, <http://www.appletonlaw.com/4blethyl. htm>; “Update on
Ethyl v. Canada” online: Center for Economic and Policy Research Homepage
<http://www.cepr.net/globalization/MAl/ethyl898.html>,

33 Schneiderman, Taking Investments too far supra note 36 at4.

318 Wilkie, supra note 227 at 2.
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section deals with some of the mos‘t_cdnt'r'o‘ve'rsial issues relating to Chapter 11°s dispute

settlement provisions.

IV.  Dispute Settlement
A significant feature of Chapter 11 is that it allows foreign investors to use a trade

agreement to challenge a host government’s investment regulations by taking the matter

317

to binding arbitration.”’ The additioﬁ ofa dispute resolution mechanism in Chapter 11

“broke with traditional regional trade "agréements in that it provided a system of relief to
private investors, independeht of any necessary involvement by governments on their

behalf.”*'® Some see this as a positive protection for investors:
...[A]rguably, the most innovative feature of the NAFTA investment provisions...is the
establishment of dispute settlement processes based on arbitration according to international
arbitral rules, in particular those of the International Convention on the Settlement of Disputes
(ICSID). The NAFTA Parties consent to submission to arbitration of investment disputes under
Chapter 11, at the request of the private investor itself. This makes NAFTA the first
comprehensive international trade treaty to provide to private Parties direct access to dispute
settlement as of right.>'°

Under Chapter 11, the aggrieved investor must first attempt to settle the dispute through
consultation and negotiation.?* If this process fails, the investor must file a notice of

intent to form an ar_bitral panel.**! Asa cdndiﬁ_dh precedent to submission of a claim to

317 McKinney, supra note 119 at 224. However, it must be noted that the investor may also pursue remedies
available in the host country’s domestic courts if that seems more appropriate.

318 paterson, supra note 82 at 80. He further notes that: “without Section B [providing for dispute
resolution], an investor’s only recourse to enforce NAFTA investment obligations would be to convince its
own government to pursue a claim under Chapter 20 of NAFTA. Ibid, at 84.

3% M.-Trebilock, & R. Howse, The Regulation of International Trade (London & New York: Routledge,
1995) [hereinafter Trebilock and Howse) at 297. The authors note that the other exception is the Treaty of
Rome, but that this is “much more than a trade treaty and which may be rightly viewed as establishing the
outlines of a supranational government that in many matters can act directly on individual citizens. /bid. at
Footnote 55. o

320 Article 1118, NAFTA, supra note 1..

32! According to Article 1119, this notice must be ninety days before filing their memorial.




arbitration, the investor must agree to waive the right to pursue their claim through other
~ channels after it has requested a NAFTA Chapter 11 arbitral panel.>? Further, the case

must be filed within three years of the alleged infringement.**

Tribunals constituted ﬁﬁaef s‘ubcﬁaﬁte;,r.B ‘olnf éhaf)ter 11 decide ciaims_324 Under Article
1123, a Chapter 1.1 arbitrai tribuna_lv is rhade_ up‘ of t&eé arbitrators, one chosen by each of
the parties and the third afb#rator agreed upon by the pﬁrties to the dispute. These
arbitrators were intended to be chosen frém a pool of 45 arbitratqrs that were decided by
the NAFTA Parties at ﬁie tirﬁeIOf Iicgotiétions. ., In the end, the NAFTA Parties could only
agree on 15 Arbitrators for 'tho‘3 pool. 325 HowgVer, the way that the choosing of arbitral
panels works in practice is that the head arbifrator usuaily comes from a recommendation
from the ICSID Secretariat? who have their own pool of arbitrétors. This
recommendation is gcﬁerally accepted by_thé parties. The parties_then both chose their
arbitr'étor in an dd hoc fasﬁion Bési?:élly_ séiecting 'anyoné who théy feel.is appropriate,
whether they are on fhe list Qf’not.3 2% This means that -thc bomposition of tribunals is

variable. Mann and Moltke find this method of ch'oosihg arbitrators unaccéptable:

[The choice of arbitrators being 1éft to the parties to the dispute] may be acceptable for commercial
disputes but when matters of public welfare are at stake it...contravenes one of the most
fundamental principles of Junsprudence namely that parties to a dispute may not pick their own

327
judges.

32 Article 1121, NAFTA, supra note 1.

323 Article 1116, NAFTA, supranote 1.

324 Potential claims could originate from the substantive provisions of chapter 11, section A as well as
article 1502(3)(a) (monopolies) and article 1503(2) (state enterprises). NAFTA Articles 1101, 1502(3)(a),
and 1503(2).

325 NAFTA, supra note 1 at Article 1124(4), states that the Parties shall establish on the date of entry into
force of NAFTA, a roster of forty-five presiding arbitrators meeting the qualifications of the ICSID
Convention and rules referred to in Article 1120 and experienced in international law and investment
matters. The Parties took considerable time to agree on a more limited roster of fifteen people.

326 paterson, supra note 82 at 110. }

327 Mann and von Moltke, supra note 296 at 21.. -

101




I tend to agree that the a_rbitratb'r.s.' s’-houl'clllb‘e more independent of the parties when their
decisions affect the pubiic welfafé. ‘ The arbifrafors are‘ reqﬁired t§ be experienced in
international la§v and invest_mer'lt.3 ?é.'_Although‘ tﬁé _arbitratofs_ chosen to sit on most
Chapter 11 afbitratioris to date are of high stan.(‘iin'g,-a.nd some "have ef(tensive experience
as judges, it has not necessarily been in North Arﬁeﬁca.329 Further, there is no code of
ethics under whi'éh the arbitrators mu_st_opérate. This means that if they, for example,
disclosed certain facts or hints to the pa;tieé priof to their awards, there is no recourse to

punishing that behaviour.

The decision rendered by an arbitral panel is automatically enforceable in the domestic
courts of the country involved.**® Further, this decisiQn may only bind the parties to the
arbitration.”®' It should also be thed that dispute settlement under Chapter 11, coexists

with Chaptér 20332

Under Article 1120, the éomplaining investor can choose to have the dispute settled

according to three sets of arbitration fulés; either by the World Bank’s International

328 Article 1124(4), NAFTA, supra note 1.

32 Mann and von Moltke, supra note 296 at 21.

339 This is because the NAFTA Parties are signatories to the 1958 United Nations Convention on the
Recognition and Enforcement of Forelgn Arb1tra1 Awards. (June 10, 1958, 21 U.S.T. 2517, 330 UN.T.S.
38).

31 Article 1136(1), NAFTA, supra note 1.

332 Article 1115 cited in Timothy Wilson, “Trade Rules: Ethyl Corporation v. Canada (NAFTA Chapter 11)
Part II: Are Fears Founded?” (2000) VI(2) NAFTA Law and Business Rev1ew of the Americas 205-253 at
210.
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Convention on the Settlement of Inyestrnent b_isphte’s (IC_SID) _ruiles,3 33 the Additional
Facility Rﬁles of IC'SIi)3 34 or the Arbitration Rules of the United Nations Commission on
International Trade Law Arbitration Law(UNCITRAL).*** These options are not
mutually exclusive, they can be chosen eyen if another is unavailable. Julie Soloway
argues that the choice of governing rules i is problematic and reﬂects ‘the awkward
apphcatlon of commercml dispute process rules to Chapter 11 process.”**® These rules,
she notes, were developed to arbitrate priVate party commercial contracts rather than

public policy issues._3 37

Moreover, the NAFTA Secretarlat has a hmited role in the Chapter 11 dispute settlement
process in that it merely maintams a reglster of notlces of arbltratlon and holds some
documents for the record.**® As of 28 February, 2002 there have been twenty-three
claims filed under NAFTA’s Chapter 11, five of whieh have led to arbitral decisions.
The other cases either remain pending, have been settled or withdrawn. Of the twenty-

three claims, nine were against Mexico, six against the U.S. and nine against Canada.*®

333 Convention on Settlement of Investment Disputes Between States and Nationals of Other States, March
18, 1965, T.I.A.S 6090, 4 1.L.M. 524 [hereinafter ICSID Convention). The United States is the only
NAFTA Party that is also party to the ICSID Convention, so these arbitration rules cannot apply to it, and
the Additional Facility Rules of ICSID can only apply in a case where one party was the U.S. ora U.S.
investor. See Robert Paterson and Martine Band, et al. International Trade and Investment Law in Canada
(2™ ed. Publisher city 1995), at 4.

334 ICSID Convention, ibid. o i

335 United Nations Comm. On Int’l Trade Law Model Law on Int’l Arbitration June 21,1985,24 I.LM.
1302.

36 Soloway, supra note 294 at 108.

337 Whilst some might argue that investor-state litigation does not 1nvolve public policy issues, (such as
public safety, health and environment), Soloway contends that once an investor challenges a governmental
action that is related to the environment or health, it becomes a public policy issue. See Ibid.

338 McKinney, supra note 119 at 225.

339 “Inventory of Chapter 11 Cases (To 28/2/02)”in Hart and Dymond, supra note 82 at 29.
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Whilst the ICSID dispute settlement rules are not new and have been around since the
1950’s, it is important to remember that while a variety of BITs provide for arbitration
through the ICSID, “it has rarely been resorted to in order to resolve investment
disputes.”**® This means that dispute settlement through ICSID is effectively a relatively

new process that may have some teething problems.

Further, some argue that the dispute resolution procedure under Chapter 11, Section B is
‘de-politicized’ because the process affords parties independent dispute resolution.>*!
Canadian trade lawyer, Barry Appelton agfees that NAFTA is a non-political alternative
to resolving disputes in court.>** Professor Schneiderman argues that the investment rules
of NAFTA’s Chapter 11 attempts to isolate economic from political power and is
premised on a distrust of political power.3 * He is unconvinced Chapter 11 succeeds in
doing this. Itoo, would view the process as highly political. As argued in Chapter one of
this thesis, choices about what is included in the law and the values that are prioritized
over others is necessarily ﬁblitical. Further, the next chapter on the Metalclad case aims
to demonstrate the choices the Tribunal made about which story they believed. My

coverage of some of the detail left out of this Award will reveal that Metalclad was a

political decision.

340 According to the New York Times, for 20 years after the ICSID was created in 1966, it established
panels that heard on average no more than one case per year. Now, according to ICSID officials, about one
case is filed every month. See Antony DePalma, “NAFTA’s Powerful Little Secret” New York Times (11
March, 2001) [hereinafter DePalma] at 4.

3! See Paterson, supra note 82 at 85; See also, Robert K. Paterson, “Canadian Investment Promotion and
Protection Treaties”, (1991) 29 Can. Y.B. Int’l L. 373.

**2 Barry Appelton in DePalma, supra note 340 at 5.

3 Schneiderman, Taking Investments too far, supra note 36 at 1.
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The creation of the dispute settlement proce&uré meant that negotiators evidently
expected it would be usedi };atersbn’argues, “[g]i;/en thé large scale of inter-NAFTA-
Party investmeﬁt, it was br_edictabk thaf Chapter 11 would attract several claims.”***
However, what was ‘not. e.nvisi‘c')néd.wg_'s _cfeatiVe lavx}};/ering on behalf of investors making
innovative argurhenté ’zjﬂ.aoubt v'ar_ioﬁs pro;/'isiorils..3 3 Fuﬁher, lthe' negbtiators of the
investment chapter did not foresee the way that Tribunals would consider creative

arguments and ultimately take Chapter 11 jurisprudence.

V. Arbitral Prdcess - Problepi Areaé

In the next secﬁon, I wﬂl discuss sorfle 6f the miost problemétic areas of the dispute
settlement process that are perhaps hindering the pfévision of a balanced forum which
hears disputes that are often not just Qf persoﬁél signviﬁcance to the parties involved, but
also affect the wider publi;:. Discuésion. of the i)roblems of process here is intended to
complement the wider ﬁonnatiVe problems of the é_stablishment of interﬁational trade law
raised in Chapters one and two .of this thesis. In Chapter five, [ will put forward my
recommendation for éhanges at tﬁe macro and micro levels. My criticism of Chapter 11°s
arbitral process is based én the belief that if that if the system gives greater access to
those who are affected by the laW, there is more i)ossibility that decisions of arbitrators

will balance public policy considerations with the rights of investors.

1 Misguided Criticism?

3 Paterson, supra note 82 at 85-6. . -
%5 Bill Moyer’s report, supra note 294.
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Before discussing the problems I see \'yithvthe dispute.settiement process, I want to
address certain calls fdr changes tq fhe proceé_s}_ ‘Which 1 feel would make the problems I
have described worse, not better. Pr(_)fésso.rA.Patgfsc')n asserts that a “major breakthrough”
in modifications to the NAFTA dispﬁte s'ettiénien"; p.rocgs-s would be to afford investors
greater rights for privétg parties to sue g.ov'emr'nénts for ‘nonfcompliance’ with their
NAFTA obligations. He states that “the relqctance of governments to create private
remedies in NAFTA seems incompatible with the ioremise of maximizing the private
economic advantage upon Whiéh thé fre#y rests._”.346 This is justified, he says, because
the NAFTA reppeSénts a ‘_‘pfefnise sz .comp;omiséd sqvere_ignty; *#7 Michael Hart and
William Dymond a'ss.éf.tv a similar view: o

A better choice would be to extend rights of private access beyond investment issues to encompass
the full range of international economic exchanges and to expand access to those rights to their

own citizens, corporate or otherwise.348
I do not agree with Patersoﬁ, Hart or Dymond ihsb_far as they‘would .ex’tend greater rights
to companies. The premiée fréfn which NAF TA’S Chapter 11 begins is the priority of
protection of the rights 'of investofs over t_he soveféignty of governments. I do not think
investors need any more rights than they are already granted under Chapter 11. To do so
would exacerbate thé pr-oblems I haQe_ already outlinéd. Instead,. the dispute resolution
process needs amendihg énd.‘thcf, pro_ceés needs to bev.adju'sted .to reflect the reality that
many of the issues under 'disputé: re_lzﬁé to governmental fneaéufes designed to protect the
public good. Whaf féllows ié é diséuSéibn .of ‘my -vie\;v of the majér problems with the

Chapter 11 dispute resolution process.

3¢ Paterson, supra note 82 at,120.
7 Ibid.
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2. Adhoc Tribﬁnalg |

One problém with the prbcess as it étands is the nature of ad hoc tribunals. Thomas is
cautious about ad hoc tribun‘als .and.‘argues that while the casés to date have demonstrated
a consistent general approééh to thé interpretaﬁon O,f Chapter 11 obligations,* they are
unpredictable and lack insti}tuti.bhal»suppdvrt,so According to an article in the New York
Times, the ICSID'has. Se_vqn laWyers. and four membérs of its _siippoﬁ staff. In addition to
NAFTA casés_, it also ovérseesb dispﬁtes ai‘ising ‘frorﬁ the fhoﬁsands of existing BIT’s that
have nominated ICSID as .their dispute résqlution body.>*! Thqmas notes that this form
of arbitration is probably more uncertain and .unpredictable than ’the NAFTA Parties had
anticipated when nominating ICSID arbitra_tion‘ as the method of dispute settlement.**>
He recommends that the NAF TA Secretariat, should be given a substantial additiori of
legal resourées 50 as to enable if to provide suppdrt to the panels in a similar manner to
that of the WTO Secretariat. > Ong of the fqﬁctions of fhe WTO Secretariat is to provide

legal assistance in the dispute settlement proce’s's.3 M

*8 Hart & Dymond, supra note 82'at 3. :
3% T would argue that Metalclad is an exception to this, most notably in its expansive definition of

“tantamount to expropriation” and in construing a requlrement of transparency into Article 1105. See Part
11 of Chapter four of this thesis.
350 1.C. Thomas, “The Experience of NAFTA Chapter 11 Tribunals to Date: A Practitioner’s Perspective”
“NAFTA Chapter 11 Conference,” Friday January 18, 2002, Carelton University. Online at:
<http://www.carelton.ca/ctpl/chapter1 1/> [heremafter Thomas, The experience of NAFTA] at 2
351 DePalma, supra note 340 at 4.
zz Thomas, The Experience of NAFTA, supra note350 at2.

Ibid.

354 Other functions of the WTO Secretariat are to supply technical and professional support for the various
councils and committees, provide technical assistance for developing countries, monitor and analyze
developments in world trade, provide information to the public and the media, and organize the ministerial
conferences. It also advises governments wishing to become members of the WTO. See “WTO Secretariat
and Budget” online: WTO Homepage <http://www.wto.org/english/thewto_e/secre_e/secre_e.htm>
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3. Arbitrators
Firstly, the experience and expertise of arbitrators sitting on a Chapter 11 tribunal has an

1mpact on the awards that they render 555

Arbitrators are often technical international
trade experts, who have knowledge of international law under the GATT>*’ and the
WTO or private international eommerciai arbitration and international investment dispute
settlement under bilateral_investrnent treaties and the ICSID Convention. However, at
present, there is little eross-fertilization of knowledge in the arbitrators between the two
disciplines.* : Thus, in some cases, arbitrators who are experienced in one field may be
presented for the first time with complex issues from a field about which they are

'unfamlhar 359 Clarkson notes that “the socrology of the panelrsts selection makes it more
likely that they will respond to the legal arguments privileging the norms of international
commercial law.”*% Other crities further assert that there is a lack of continuity of

arbitrators that makes it more difficult to establish a clear precedent.*®’

355 Thomas, Investor-State Arbitration, supra note 306 at 102.

3% phillipps describes those ‘experts’ situated within this space of economics and international trade law,
who are often seen as having “a specialized field of knowledge, with their own language, involving a
terminology and grammatical style that is not readily accessible to persons without specialized training.”
Phillipps, supra note 87 at 146. Phillipps also asserts that authority can be given to even the most
superficial and oversrmphﬁed analyses s1mp1y because the authors are deemed to be * experts who speak
the language of jargon and special terms. Ibid. at 151.

37 GATT, supra note 42.

3% D.M. McRae observed in his lectures to the Hague Academy, “The Contribution of International Trade
Law to the Development of International Law” (1996) 260 Receuil des Cours 103 at 111: “[Why has
international trade law had so little influence on the development of international law? Or, to put the
question another way, why has the field of international trade law traditionally been regarded as outside the
mainstream of international law?” cited in Thomas, Investor-State Arbitration, supra note 306 at footnote
12. 1 suggest this is because international trade law is seen as private (and apolitical) and international law
is seen as in the public sphere and highly political. As Pahuja notes, “International trade law is posited by
its defenders as regulated only to the extent necessary to remove distortions from the market and let
commercial activity take place unhindered by unnecessary regulation.” Pakuja, Trading Spaces, supra note
36 at 46. :

3% Thomas, Investor-State Arbitration, supra note 306 at 102

380 Clarkson, supra note 283 at 17
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Further, arbitrators are pa1d approx1mately $1, 500 a day for the1r work, makmg ita
profitable appomtment Accordmgly, the 1mpart1al1ty of arbitrators dec131ons could be
affected by the arb1trator s desire to be appomted again to a future Chapter 11 tribunal.
Hart and Dyrnond acknowledge there is a risk that “party-appomted arbitrators would act
as agents for the party that appointed thern.”362 ‘Clarkson takes this further when noting
that “the defendmg government already faces a bench that is substantially weighted in

favour of corporate rather than pubhc values 363

4. ‘/The Hearings

Hearings for Chapter 1 l cases are often in Enghsh and usually held in Washmgton (the
ICSID occupies offices inside the World Bank’ s headquarters) Wthh may provide a
strange and incomprehensible environment for Spanish speaking witnesses.3 % During
cross-examination, the nuances of language are very important and can make a difference
in how the Tribunal perceives the outcorne ofa case. Differences in language can
sometimes mean that'there is no direct translation for a term or word into the other
language. It is easy to foresee that this could present difficulties when trying to
extrapolate exact details in a hearmg As such there is a heavy rehance on the translator

to interpret the correct phrase or wor'd of the witness and legal counsel.’ {’5 The transcript

3! DePalma, supra note 340 at 5.

362 Hart and Dymond, supra note 82 at 21.

*83 Clarkson, supra note 283 at 16. -

364 Interestingly, during the NAFTA negotiations, each negotiating group started using its own language
with the help of simultaneous translation to communicate with participants of other groups, which proved
cumbersome. Participants often had to correct translators, and wasteful repetitions occurred. All Mexican
participants had an adequate command of English, and thus finally English was used in all private sessions
despite fears it could be badly interpreted in Mexico. von Bertrab, supra note 212 at 41.

365 Even during the NAFTA negotiations, it was acknowledged that minor irritations ensued when an

* idiomatic expression, translated literally, seemed to convey a different meaning than was intended. “A
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of the Metalclad hearing proyioes one eXample of the difficulties of translating
documents and English cross-eXamination of'Spanish—speaking witnesses. When
Metalclad’s counsel“asked' Mexiean Secretary of Stete the Secretariat for the
Environment, Julia Carabias Lillo to give'an opinion on the Mexican General Ecology
Law of 1988.‘ Couhsel fot Mexico drew the Tribunal’s attention to the fact that the text of
the law in front of the Witness vstas a Spa'r_listt ttqnslation of an English translation of the
law and that the new Spanivsh translation“s.ai_d something different to the original Spanish
text.’%® At anothet point d‘uring'the .cross.-examination, Awhen Metalclad’s counsel, Mt.

367

Cling asks Secretary Carablas a questlon she‘ésks_him to 'rep'eat it. When he repeated

it in different words, Secretary' of State replies: “I don’t understand your question. Maybe
you can write it down. Maybe probably that would be easier. It just really doesn’t make

sense in Spanish.”368

Mexican felt hurt when his U.S. colleague told him he would buy him a drink, which the Mexican
understood as demeaning! Occasionally similar problems arose of a more serious nature, but all were
resolved.” Ibid. at 37-8.

3%Mr Hugo Perezcano, counsel for Mexico, objects, “Mr. President, if I may, it seems to me that this is not
the original text of the law in Spanish, but this is a translation of another translation in English...I have the
original translation of the law, and if they are going to make reference to the law, I would appreciate it if
they would use the original text.” President Lauterpacht responds: “Is the text in front of you, Mr.
Perezcano different from the Spanish text in the book?” “Yes” responds Mr Perezcano. President
Lauterpact then orders Mr. Perezcano to have the original text photocopied and allows counsel for
Metalclad to proceed with their cross-examination about the law. See The World Bank Group International
Centre for Settlement of Investment Disputes (ICSID), In the Matter of Metalclad Corporation, Claimant v.
United Mexican States, Respondent, Case No. ARB(AF)/97/1, Transcript of Hearing prepared from tape
recording, Volume 1, Monday August 30, 1999, Washington D.C. [hereinafter Transcript]

367 The question asked by Mr Cling was: “Did you form your opinion, with regard to a municipality’s ability
to prevent federal decisions from being carried out by denial of the issuance of a local permit, after you
dismissed the administrative complaint of the mum'cipality in Guadalcazar in December of 1995?” Ibid. at
140.

368 Secretary of State Carablas n response to questlonmg by Metalclad’s counsel, Mr. Cling. Ibzd at 143.
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The transcript of the Metalclad hearing is full Qf difficulties such as the examples above.
The problems of translation haVe the capacity to rnake hearings a time consuming and

frustrating process which could har/e a negative impacton the outcome of the award.

5. Lack of Trahsparency ’
No transparency requlrements are spe01ﬁed in the NAFTA, and McKlnney notes that the
“paper trail” of Chapter 1 1 cases is “difficult to follow 389 n fact, he says, “some of
them (Chapter 11 Cases) could go undetected becau_se member country governments
conceivably couid settle the disputes anti compensate the complaining parties without any
public notiﬁca.tion.”3 ™ This is elue to Chapter 11°s origins in private commercial
arbitration procedures vtfhich armed to preserye confidentiality in order to encourage
conciliation leading to the settlemen_t of disputes.3 m Fnrther, Chapter 11 hearings are
generally closed to the Vpuhli:c nnless the parties mutually agree to open the hearing.
However, the first eight years of Chapter l 1‘ heanngs he_s 'shown that Chapter 11 tribunals
have had to address matters that tench upon iséues of broad public concern. Thus, there

are good reasons the hearings should be open to the public.

At present, there is no established mechanism for interested third parties to relay their
concern to the Tribunal about the issue under dispute in order for it to take it into
consideration when making their decision. Hence, the views of NGO’s like Greenpeace

or concerned local citizens that would be currently viewed as “political’ have tended to be

369 McKinney, supra note 1 19 at 225
370 Ibid. ,
"' Hart & Dymond, supra note 82 at 20.
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kept out of the arena of techmcal NAFTA Chapter 1 l tribunals. Some argue that the
obhgatlon of respondmg to amicus brlefs submltted by third parties, “could overwhelm .
corporate lawyers, who ar¢ already 'outmatched by the governments they are'bringing the
claims against.”*"? 1 ﬁnd. this ar’gur.nent-‘unconv-incing, particularly when weighed against
the importance of third-paﬁy participation in proceedings that have the potential to have a

significant effect on the public good.

Over the past year and a lialf; it seems .that- Chapter 1 1 tribunals and NAFTA governments
have begun to récognize,the n'e.ed‘ fdf transpéreﬁcy i-n4these arbitral cases. The first sign of
progress on this issue was when the_Int_emationai Institute for Sustainable Development
(IISD) Wrote\a submission on tﬁeright té submit axhicu's curiae in the preliminary stages
of the Chapter 11 hearing of Methanex Corjﬁoration v; The Uniteé’ Sz.;ates of America.*”
In January 2001, the Methangx Tribﬁ_nal ‘ruied that ‘it does have the authority to accept
written amicus briefs aﬂd that it is “mirlyd.e(.i”'to acéept [ISD’s petition in the Methanex
Case.’™ It noted that:

There is an undoubtedly public interest in this arbitration. The substantive issues extend far
beyond those raised by the usual transnational arbitration between private parties. This is not
merely because one of the Disputing Parties is'a State...The public interest in this arbitration arises

372 Clyde C. Pearce, Counsel for Metalclad in DePalma, supra note 340.

7 [ISD, “Methanex Corporation v. The United States of America — A Backgrounder on the controvers1a1
case under NAFTA’s Chapter 11, and on IISD’s involvement” online: IISD Homepage,

<http://iisd. ca/trade/mvestment_reglme htm> [hereinafter, Methanex Backgrounder] Curiously, Mexico
formally opposed the intervention. Perhaps they are afraid that changing any part of the NAFTA will
impose further restrictions upon their soverelgnty‘7 -

374 In response to arguments by three US NGO’s, that the public interest nature of the litigation in question,
challenging the enactment of an environmental protection law, required a greater degree of public access
and accessibility than in traditional commercial arbitration cases. Canada and the United States supported
this amicus petition, whilst Methanex and Mexico opposed it. See Methanex Corporation v. The United
States of America, Decision of the Tribunal on Petitions from Third Persons to Intervene as “Amici
Curiae” (15 January 2001) online: IISD Homepage v
<http://www.iisd.org/pdf/methanex_tribunal first amicus decision.pdf> (UNCITRAL Arbitration Rules,
Arbitrators: W. Rowley, W. Christopher, and V. Veerder) [hereinafter, Methanex]
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from its subject matter, as powerfully suggested in the Petitions. There is also a broader argument,
as suggested by the [United States] and Canada: The Chapter 11 arbitral process could benefit
from being perceived as more open or transparent, or conversely be harmed if seen as unduly
secretive.’”

t

IISD believés that this is an important decision in support of openness in Chapter 11
proceedings.’’® David Ru@élls, 1ISD iPr,esidentv said, "they have broken»new ground by
recognizing the importaﬁt public infer_ést elémént of this caéé,‘ and that the Chapter 11
process could 4beneﬁt' froﬁa greatér' 61;enﬁess and trar'ls;')arency.;'_3 7 This decision seems to
pave the way for ﬁmre pérticipation fforﬂ'fnembers of the public that have an interest in
the outcofné of the case. Al_thdl_;gh not legall); binding, the precedential strengfh of this
decision is strengtheﬁéd by the éuf)port bf fhe United States and Canadian Governments.
It also reveals a recdgnition that thére_ isa pubiic interést in some Chapter 11 cases, and
the private commercial diéﬁute resolutidn mechanism that has been adopted is not a

perfect fit for cases that have issues that are of interest beyond the litigating parties.

375 Ibid. at para 49. '

376 See Methanex Backgrounder supra note 373. See also: Howard Mann, “Openmg the Doors, At Least a
Little: Comment on the Amicus Decision in Methanex v. United States, RECIEL 10(2) 2001, pp241-5
online: 1ISD Homepage <http://www.iisd.org/pdf/2001/trade reciel methanex.pdf>; Howard Mann,
“Review of the Decision on Jurisdiction of the Methanex Tribunal, 7 August, 2002” online: IISD
Homepage <http://www.iisd.org/pdf/2002/trade_methanex analysis.pdf> Whilst this seems like a
progressive step in Chapter 11 Tribunal’s practices, I question whether the ability to be an accepted NGO in
the Methanex case was a result of the fact that the US government is the one being challenged, not the
Mexican government. Is there a feeling in Methanex that there is more likely to be a legitimate
environmental concern behind the measure of the US because it is a more reasonable government, who
would only legislate for the common good and not for the purpose of putting up a trade barrier? Are
American NGO’s seen as somehow more legitimate?. Is this because they speak not only the languages of
English and common law, but NGO’s such as IISD have scientific reasoning behind them? These questions
require further investigation.

37T «“NAFTA Arbitration Panel Makes Precedent Setting Ruling In Favour of Canadian NGO: Decision
favours IISD intervention in upcoming Methanex Chapter 11 Hearmg online: IISD Homepage
<http://www. IISd org/about/announce/Ol 1901.htm>
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The next sign of progress came in the form of a section on transparency in a Binding Note
of Interpretation’”® by the three NAFTA" Pafties through the Free Trade Commission. *”

It essentially says thaf there is nothing in the NAFTA (with limited exceptions) that

378 Section A. of the Note reads: Access to documents

1. Nothing in the NAFTA imposes a general duty of confidentiality on the disputing parties
to a Chapter Eleven arbitration, and, subject to the application of Article 1137(4), nothing
in the NAFTA precludes the Parties from providing public access to documents submitted
to, or issued by, a Chapter Eleven tribunal.

2. In the application of the foregoing:

a. Inaccordance with Article 1120(2), the NAFTA Parties agree that nothing in the
relevant arbitral rules imposes a general duty of confidentiality or precludes the
Parties from providing public access to documents submitted to, or issued by,
Chapter Eleven tribunals, apart from the limited specific exceptions set forth
expressly in those rules.

b. - Each Party agrees to make available to the public in a timely manner all
+documents submitted to, or issued by, a Chapter Eleven tribunal, subject to
- redaction of:

i.  confidential busineés information;

il. mformatlon which is privileged or otherwxse protected from disclosure
under the Party's dOIIlCSth law; and

" jii. information which the Party must withhold pursuant to the relevant
arbitral rules, as applied.

c. The Parties reaffirm that disputing parties may disclose to other persons in
connection with the arbitral proceedings such unredacted documents as they consider
necessary for the preparation of their cases, but they shall ensure that those persons
protect the confidential information in such documents.

d. The Parties further reaffirm that the Governments of Canada, the United
Mexican States and the United States of America may share with officials of their
respective federal, state or provincial governments all relevant documents in the
course of dispute settlement under Chapter Eleven of NAFTA, including confidential
information.

3. The Parties confirm that nothing in this interpretation shall be construed to require any
Party to furnish or allow access to mformatlon that it may withhold in accordance with
Articles 2102 or 2105.

Online: DFAIT Canada Homepage <http://www.dfait-maeci.gc.ca/tna—nac/NAFTA-Interpr—e.asp>
Section B entitled, “Minimum Standard of Treatment in Accordance with International Law” is a
clarification of Article 1105 and will be discussed in Chapter four.

37 Under Article 1131(2) of the NAFTA, such an mterpretatlon forms part of the governing law of a
Chapter 11 arbitration. ‘
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restricts Parties from releasing, or compels them to keep confidential, any documents that
are submitted to or isSued by a,Chapter ll tribnnal.:' It pledges that tlie Parties to a
Chapter 11 dlspute Vl’lll make ava1lable to the public ina tlmely manner all documents
submltted to or 1ssued by a Chnpter 11 tnbunal (w1th exceptions). - The IISD points out
that this latter pledge to make documents available goes beyond even the decision to
grant third party access to a Chapter 11 tribunal in Methanex.*®® 1ISD further asserts:
“clearly the intent of the Ministers is"to imposeopenness o'n.the proceedings” which will
encourage government.lawyer‘s in subseqii_ent cases to supportv an open hearing.3 81 This is
because it would be embariassing to put olit anintei_'pre_tive note and then oppose
openness. At the very least, says IISl), '.“this note will precipitate debate amongst the
Parties about the drafting of conﬁdentiality orders, where previously secrecy was

assumed.”%?

Another recent development on the issue of transparency was the United Parcel Service
of America, Inc. v. Government of Canada (UPS v. Canada) decision on amicus curiae.*®?
In this decision, the Tribunal ruled that it had the authority to allow amicus curiae from

interested third party®®* citing the Methanex ruling on amicus curiae,”® a decision from

the Iran-U.S. Claims Trib'unal? % and one from the WTO Appellate Body as authority.**’

30 11SD, “Note on NAFTA Commission’s July 31, 2001 Initiative to Clarify Chapter 11 Investment
Provisions” online: IISD Homepage <http://www.iisd. org/pdﬂ2001/trade nafta_aug2001.pdf> [hereinafter
1ISD, Note] at 2.

! Ibid.

382 Ibid. R o ,

*83 See United Posial Service v. The Government of Canada, “Decision of the Tribunal on Petitions for and
Intervention of Participation as Amicus Curiae” 17 October 2001, (Arbitrators: D.R.A. Cass, L.Y. Fortier,
and Justice K. Keith) online: DFAIT Canada Homepage <http://www.dfait-maeci.gc.ca/tna-
nac/IntVent_oct.pdf> [hereinafter UPS]

3 Ibid. at para 64.
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Another encouraging sigh on the issue of closed hearings was agreement of the Parties in
the recent UPS v. Canada hearing te broadcast the hearing live on 29-30 July 2002 in a |
room of the World Bank Headquarters in Washington set aside for public viewing (albeit

limited seating).*®

6. Lack of an Appeal Process

Under Article 1 136 a decision of a Chapter 1 1 tnbunal is b1nd1ng on the parties with
limited scope for an ad hpc_process pf _]udlClal rev1ew under various local statutes that
“vary in scope and quality ef re\}iew.”3 89. Chapter 11 does not h_a\‘/e a formal appeal
process. In contrast, the'WTO has an Appellate body, where parties can go if they feel
the arbitrators erred in thelr decision.* If an appellate body were created in a similar
fashion, the worst decisions ﬁom Chapter 11 tribunals could be prevented from forming

an informal precedent.

7. Lack of Thoroughness of Awards
Thomas notes that there is no ,requi:rervnent‘ for arbitral tﬁb_unals to recount the disputing

parties’ factual and legal submissions. Havihg been one of the legal counsel for Mexico,

385 Methanex, supra note 374, o ‘

3% Jyan v. United States case A/15, Award No. 63-A/15-FT; 2 Iran-U.S. CTR 40, 43,

*¥7 United States-Imposition of Countervailing Duties on Certain Hot-Rolled Lead and Bismuth Carbon
Steel Products Originating in the United Kingdom WT/DS138/AB/R, 10 May 2000, online: World Trade
Law Homepage <http://www.worldtradelaw.net/reports/wtoab/us-leadbars(ab).pdf>

388 ICSID News Release, United Parcel Service of America, Inc. v. Government of Canada
NAFTA/UNCITRAL Arbitration Rules Proceeding (28 May, 2001) online: ICSID Homepage
<http://www.worldbank.org/icsid/ups.htm> .

3% Mann & von Moltke, supra note 296 at 22.
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he found this particularly fru_stra‘t‘ing.l3 1 As we will see in Chapter four of this thesis, the
Metalclad tribunal appeared to ignore 'viitually all of Mexico’s evidence and legal
arguments. He notes that a Tribuhal 'giving a full, fair and careful recording of the

parties’ submissions in an award gives the dispute settlement system integrity:

International diSputes are often politically sensitive and States need to be able to explain to their
domestic constituents what arguments they made, what evidence they submitted, and why they won

or lost. This is all the more 1mportant where the dispute settlement process takes place behind

closed doors.*?

A requirement that Tribunals give full reasons for their decisions may also encourage
tribunals to be full and therough in their treatment of the legal issues.. As will be evident,
full reasons for the Tribunal’s decision in Metalclad would have cleared up much of the

confusion and disappointment experienced by Mexico and many concerned members of

the public.

VI.  Debate in the U.S.‘O.Ver Chat)tef 11 |

It is interesting to note that metnberé of tﬁe 'Urii‘.ted States Congress are becoming
increasingly concemetl aBout the eperation‘of _Chépter 113 | It seems that since the U.S.
has been sued by foreign investors under the NAFTA, they are starting to realize that the
strict disciplines on'ginally intended tp';;rovide protection to U.S. investors abroad do also
apply at home. U.S. legislators are debating the use of screening mechanistns and legal

obligations, as well as better review and appeal against adverse decisions against a

3% See online: WTO Appellate Body Homepage
<http://www.wto.org/english/tratop_e/dispu_e/dispu_e. htm#appellate>
" Thomas, The Experience of NAFTA, supra note 350 at 4.

392 Ibid. .

> Ibid. at 20.
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state.*** An example of th1s 1noreased attention is that at the recent UPS v. Canada
hearmg at the World Bank in July Wh11e the U. S isnot a party, it had fifteen observers
present and the U.S. is not even a party to this proceeding.3 % Another example is U.S.
Congress}nen SherrodA Broyvn’s QttestiOﬂs to‘Ci'oﬁg.ress on NAF TA’s Chapter 11.*°® In
this document, he asks questions like:’ -

Question: Isn’t it true that only a few NAFTA cases have been filed and not much money is
involved?

Answer: The opposite is true. Fifteen investor cases have been pursued to date and $13 billion has
been claimed from taxpayers in the three NAFTA countries.*”’

And:

Question: Isn’t it true that NAFTA’s Chapter 11 grants greater rights to foreign investors than exist
for U.S. citizens and companies under U.S. law?

Answer: Yes! NAFTA'’s investment rules provide new rights for foreign investors that go
significantly beyond the rights available to U.S. citizens or businesses under domestic law.**®

Another example of U. S. Congress concern is the “NAFTA Chapter 11 Resolution” as
introduced in the California leglslature by Senator Kuehl on 20 March, 2002. The
preamble reads:

This measure would memorialize the President and Congress of the United States that the
Congress and the United States Trade Representative should preserve the traditional powers of
state and local governments by requ1r1ng that negotiators of international investment agreements

perform specified duties in that regard

* Ibid. at 21. -
3% In the transcript of the UPS hearing, there are 15 United States representatives recorded as being present.
These include people from the U.S. Department of Commerce, the U.S. Department of Justice, the U.S.
Department of State, the U.S. Department of the Treasury and the U.S. Environmental Proteciton Agency.
To put this in perspective, the representatives of the parties to the case were 22 for the Respondent and 10
for the Claimant. See United Parcel Service of America, Inc. v. T he Government of Canada Volume 1,
Transcrlpt of Hearing, Monday July 29, 2002 at 1-3.

% Congressmen Sherrod Brown’ s Top Questions for NAF TA’s Chapter 11 (3 December, 2001), online:
?91711)110 Citizen Homepage <http: //www citizen. org/documents/ACFBl .pdf>[hereinafter Brown]

Ibid.
3% Congressmen Sherrod Brown s Top Questions for NAF TA’s Chapter 11 Part 2, 93 December 2001)
online: Public Citizen Homepage <http://www.citizen. org/documents/ACFlZZ pdf>
39 NAFTA Chapter 11 Resolution” as Introduced in the California legislature by Senator Kuehl on 20
March, 2002 Bill Number SJR 40, online: Public Citizen Homepage:
<http://www.citizen.org/trade/nafta/CH__11/articles.cfm?ID=7736>
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It seems that in the wake of the Methdnex claim, the U.S. has é héightened awareness of
the potential of Chapter 11 to impvede'the power of governments to govern in certain areas
subject to NAFTA claims. It now seems much rﬂdre likely that'improvements will be
made to the process in favour of govemfnenté.' As we have seen, attention is being given
to this in the Ul.S., not ju'st from strong and inﬂuéntial NGO’s*®, But also from the U.S.

State Department.401

VII. A Notg on Not_.‘es‘df iﬁtefﬁretaiﬁon _ |

I would argue that the provision iﬁ the NAFTA éllowing for the NAFTA Parties to issue a
binding Note of Interpreiation sﬁch as the' one in relation to transparency and Article
1105, is an important part of Chapter 11°s pro;isions. It is one way to keep the direction
of Chapter 11 arbitrél decisions from straying tob mﬁch from what the NAFTA Parties
intended during their negotiations; Further, as Chapter 11 arbitral decisions have the
potential to infringe upon aVNAFTA government’s ability to legislate for the public good,
this. encroachment sﬁouid be ablé td be sdmeWhat lirhiteq by a government’s ability to
correct the informal jurisprﬁdence set by Chapter 11 decisions that go too far beyond
what the Parties intended. jI’t is hopedv that fl;rther Binding notes of interpretation are
issued in the future in .relatiAon"to' otﬁer ‘ditlfﬁcultie's- efnbéddéd within Chapter 11’s

provisions, particularly in relation tp Article 1110 on expropriation. IISD argues that the

40 guch as the Centre for International Environmental Law (CIEL),online CIEL Homepage
<http://www.ciel.org/> . . : ’

401 “N'AFTA Investor-State Arbitrations” online: US Department of State Homepage
<http://www.state.gov/s/l/c3439.htm>.

119



http://www.ciel.org/
http://www.state.gOv/s/l/c3439.htm

July 31, 2001 note of inferpfetation is “undoubtedly a testimony to the strength of public

concern.’”*%?

VIII. Concluding R‘e_n-larkvsj A_bou;t t_éhis_Chabter

It is true that ii 1s .éarly dayé_iﬁ C_héptc_:r 11 intérpfefﬁtion and litigation. However, through
cases like Metalclad we have experiérié_ed the potential dangers of the process as it now
stands. NAFTA has the czipabilit.y to b1nd not only future g0\./em.ments, but also local and
state governments, hone of whom had a say in how thé NAFTA was constructed. This
necessarily means that th¢ wayS: in which citizens have the power to control decisions that
poténtiélly affect their everyday li\./.e‘.s is ililsov limited. There is a growing international
coalition of groups attempting, (and sometimes in the case of iISD, succeeding) to have a
say in the decision-making process of Chapter 11 tribunals. However, the process is still
very mucﬁ a prodﬁct-'(;f its’v pr_i\.lat'e‘é(.)'mr%lérbi‘al afbitrél hjstofy. As such, we are asked to
put our trust ‘in the dispufe resolutibn mechanism of Chapter 11 to fnake_: reasoned and
considered decisions. HoWever; the Metalcléd decision shovx./s"us that our trust in the
current dispute resolution p_roceSs may not yet be warranted. The narrow rules of Chapter
11 and jthe way in which the di'spute‘resolluti(_)n process 1s set up hinders consideration of
the effect of arbitral decisions beyond the parties to the'dispute. We are asked to trust
arbitrators who aré chosen in an qd hoc manner, who. are paid for their service and who
are not bound by any code of ethics. Further, the closed nature of hearings and the lack of
an appeal process, along with the lack of feqﬁirement to give reasons for tribunal

decisions means that concerned third parties could potentially be locked out of the whole

402 11sD Note, supra note 380 at 4.‘
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dispute settle;neht 'pr'ovces.s‘..‘ This 'is..u'n.sat"is'faclt‘ory‘ When deﬁisions of these tribunals have
the potential to reach in‘ a_n'd'éffect_ péoplev’s lives. The US has now expen'ence’d the sting
of being taken to a Ch’aptef 1 lv ﬁibﬁﬁal ﬁfsthand through the Methanex and other claims.
As such, perhaps this is now the era_. in which the dispute settlement process and
reasonable clarification df thé Chapter 1-1 text will begin to improve. As awareness grows
of the issues and problems of Chépter 11, I‘belieye ;Jve' will see greéter moves towards
improvements such as increasing transpér’_ency and deﬁnitionv of contentious terms such as
expropriation. However for néw, fhough,_ ‘th.e'_(llhapte‘:r 11 dispute resolution system is sti11
highly flawed. It poses bur’ciens for NAFTA gdvemméntS who have to defend claims
from disgruntled foreign inVéstors. Mor¢6Ver, 1t is still closed to those who wish to have

a say in decisions that poténtially'éffect their lives, but are not parties to the dispute.
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 Chapter Four: Metalclad v. Mexico

This case highlights how an international trade agreement like NAFTA threatens democracy.
We’re talking about a Mexican municipality that denied a permit for a toxic waste dump. What is
worst about this case is that the decision to deny a permit was made after local citizens mobilized
to protest the landfill as a threat to their health. Then a faceless NAFTA panel awards damages
because local officials listened to their citizens.” If that’s not an attack on democracy, I don’t
know what it is.

- Judy Darcy, National Pre51dent of the Canadian Union of Public Employees

(CUPE)'“” .

We don t thmk that any foreign mvestment in Mex1co should take precedent over environmental
and health protections. These protections should be the criteria for [investment] decisions, rather
than establishing a precedent of regulatory ﬂexrbility that allows Mexico to v1olate its laws to
attract the investment of a foreign firm. '

- Fernando Bejarano Greenpeace -Mexico’s toxics program coordinator***

This is just the kind of case for which the NAFTA was enacted, why standards of treatment,
including due process and fair and equitable treatment, and why specific criteria for a taking by the
government including payment of full and fair compensation are codified therein.

- MrClyde C. Pearce, Counsel on behalf of Metalclad*®

L. lntroductien

The Metalclad case has arguably drawn more attention than any other decision of a trade
tribunal to date. Views about the significance of the outcome of Metalclad tend to be
varied and sometimes polarized. lt‘ is the first time a NAFTA Party has been successfully
sued under Chapter 11, which seems te have hought 'h_ome the reality that this
controversial chapter is designed to brotect the rights of.private investors over those of
the sovereign state. Some see Metalcldd asa positiye step in ensuring that the climate for
foreign investors is stahle and i)redietable and others see it as threatening the rights of

national govemments to legislate for the good of the population as a whole.

3 Cited in “NAFTA Challenge Highlights Threat to Env1ronment and Municipal Demsron Making”
Greenpeace Canada, (February 19, 2001) online: Greenpeace Homepage
<http://www.greenpeace.ca/e/feature/archive/010219.htm!l> [hereinafter Greenpeace].

494 Cited in Andrew Wheat, “Toxic Shock in a Mexican Village,” Multinational Monitor, October 1995,
Volume 16, Number 10, online: Multinational Monitor Homepage
<http://multinationalmonitor.org/hyper/mm1095.07 html> [hereinafter Wheat] at 5.

93 Transcript, supra note 366, Monday August 30, 1999, opening Statement by Clyde Pearce at 13.
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Critics invoked the decision [in Metalclad] as evidence that NAFTA, and in particular Chapter 11,
represented the triumph of international trade law over domestic law. The case, it was said,
revealed the Chapter’s potential as an “offensive strategic tool” in the hands of foreign investors;
allowing them privileged access to and influence within the domestic policy making sphere, and
creating formidable new constraints on the ability of governments to balance public and private
interests... The ruling was also characterized asa direct attack on the right of municipal
governments to make decisions on development proposals that conflicted with local priorities and
406 S - : ~ ‘
concems. : . :
My discussion of Metalclad in this chapter will reflect many of these concerns. I will use
the Metalclad case study as an example that incorporates all of the elements that have
been discussed in previous chapters. The Metalclad Award and the events leading up to
the initiation of the Chapter 11 claim is a story about the globalization of law; it is about
the effects of the neo-liberal economic and trade project in both the North and the South.
It demonstrates the sometimes-uneasy attempt to reconcile domestic laws with
international laws. And importantly, it shows how the economic priorities have the
potential to triumph over values such as protecting the environment. This case study
helps to demonstrate the ways in which the law (particularly an international trade law)
produces certain ways of knowing a situation and obscures others. It also shows how the

law has the potential to reach in and shape people’s lives, which is troubling when those

people have no say in the decision-making process.

This discussion will begin \;vith a descﬁption of the story of the Metalclad case that led to
the claim. The findings of the Tribunal will be briefly explained. 1will then highlight
what I think are some .of the most pfoblematic eiements of the Award. Importantly, the
way in which both Mexico and Metalclad are portrayed in the Award assists in explaining

the outcome. The problem of the Tribunal sitting as if it were a constitutional court of

% Tollefson, supra note 6 at 184.
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Mexico yviil be noted before going 'on to discdss .one of the most glaring omissions in the
Award, the local envrronrnental diSpute that led’ to the.deni‘al of the permit in the first
place. Twill then discuss the Tribnnal’s ﬁndings relating to two of the most controversial'
sections of NAFTA’s Chapter 1 I; 'Articleizl.(.)‘S ‘on"national treatment and Article 1110

regarding expropnatlon The final part of this chapter w111 reﬂect on the si gmﬁcance of

/

the Metalclad case for broader themes already outhned in thls thesis.

II. The Story

If one were to describe this case in quite simple terms, one might say that this is a case about promises
made, promises kept and promises broken...This is not a case about national sovereignty and the right
of the state to self-governance. If all the paper relating to those matters were stacked up, over a foot
high stack of paper represents what this case is not...this case is about assurances made and duly relied
upon, not only those in the NAFTA and those of the federal government officials and the highest state
officials. It is also a case about what appears to have been for the Government of Mexico a matter of
first impression for which that government- federal, state, and municipal was not prepared; a case...that
was ultimately complicated by jurisdictional battles and political infighting...This is a case where laws
are lacking in apparent clarity and where laws were contradicted and confounded by administrative
decisions and practices measures contrived ad hoc and on the run. -

- Metalclad s Opemng Statement 30 August 1999.47
Mr. Pearce started by saying that Metalclad had made a promise and had kept it to that it would build a
hazardous waste landfill. Let me specify and clarify that that was a promise made by Metalclad to its
shareholders, not to Mexico. And it made arrangements to build the landfill despite existing Mexican
legal provisions and the continuous and legitimate pre-existing opposition of Mexican society.
Metalclad has tried to describe its illegal construction effort as a virtuous act.

- Mexico’s Opening Statement, 3 September 1999408

The dispute in this case 1nvolves the story409 ofa claim by a U.S. Company, Metalclad

Corporation who purchased' a hazardous waste disposal site in La Pedrera, a remote

’

407 Opemng Statement by Clyde Pearce Transcript, supra note 366 at Volume 1, Monday August 30, 1999,
at21-22.

“%8 Mr. Hugo Perezcano, Ibid. at Volume V,3 September 1999, at 25.

.409 In summarizing the story, I acknowledge that I am retelling the story not as an objective account, but as
one who is hlghhghtmg issues which I deem as nnportant ' :
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community in thg municipality of Guadalcazar in the State of San Luis Potosi,410 which
had been pre\'/io.usly'run bya Méxicén combaf;y calied Té'chﬁical Confinement of
Industrial Wastes (COTERIN). Irnportantly, as will be elaborated upon below, the Site
had been cdntaminated by COTERIN and shut down by the Mexican federal government.
Having received Federal permits. to build and operate the hazardous waste disposal unit
on the Site, (on the condition _thgt t_hey first cléan ub previous wastes), Metalclad bégan
construction on the Site withoutv thé fleceésary lécal permits. Métalclad claimed that once
they became aware that it was ne'cessar&, it éppiicd to the loéal Guadalcazar Municipality,
who subsequently denied it a locali pvell'mi,t.» ‘The'vMuni‘cipality;s reasons where that the site
was contaminated by thé preyious c_:orhpany, COTERIN and unsafe to be opened.
Moreover, thé Muniéipalify poi.n.ted' fo the lo¢al community’s opposition to the Site. Asa
result of this denial, Metalclad iniﬁéted é NAFTA Chaptqr 11 claim alleging the Mexican

federal government was responsible under NAFTA for the Municipality’s actions, which

19 (Hereinafter, the Site] “The municipality is located in a sparsely populated and highly impoverished

region of Central Mexico. Its climate is hot and arid, the flora and fauna characteristic of a desert. There is
little commercial activity; local inhabitants subsist through ranching and small scale, communal agricultural
production. Much of the Municipality lacks running water. Since the Municipality has no taxing authority
and is wholly reliant on state and federal appropriations, there are virtually no public services. The
Municipal government’s only phone-line is shared with a public payphone; it has one station wagon, a jail
and two peace officers.” Tollefson, supra note 6 citing Petitioner’s Outline of Argument , Metalclad, (No.
1.002904) paras 323-327 at 101-102. Mr. Clyde Pearce, counsel for Metalclad described the directions he
was given to the Site as: “go to the edge of the earth and turn right.” Opening Statement by Clyde Pearce,
Transcript, supra note 366, Vohime 1, Monday August 30, 1999, at17. Mr. Hugo Perezcano, chief counsel
for Mexico in his opening statement noted: “It is true that it’s a poor municipality and the local government
has a poor structure. It’s a rural municipality. It’s a municipality of farmers and campasinos in a semi-
desert area. However, this is very different from the denigrating description, which Metalclad sets forth in
its memorial, and I quote, “The level of education and literacy is very low and superstition is very high.
The fact that the governor barely visits the community is viewed as a great honour. For a hazardous waste
landfill to operate in a community such as this, it is necessary to obtain the support, the political support of
the state, to dissipate superstitions and natural fears about the risk to human life.” Transcript, Volume V,
Friday September 3, 1999, at 20-21.




were a denial of fair and equitable freatment under Article 1105 of NAFTA’s Chapter 11

Investor/State provisions;” " and NAFTA, Atticle 1 110.412

On September 23, 1997, fhreé daysipriobr' to thé expi_ry of his térm, the governor of San
Luis Potosi issuéd an E;:ol;)gi.cal Decree and deélared 'th'e af,éa (which encompassed the
Site) fo be a Natural Area for the pfotéctién of rare cactus. VMetachlad' subsequently added
an additional element t\oiih,ei‘r ci_ﬁim_ of éXéropriatio;ll under Articlé 1110 maintaining that

the decree effectively and permanently precluded the operation of the landfill.*"?

Like most complex legal disputes, this story began long before Metalclad filed its claim
under NAFTA. However, if one were to read the facts stated in the Award, the

background to the Metalclad dispute would not be immediately apparent. This is the first

hint that the Tribunal constructed the story in a particular way as to favour their

concluéion. Further, there are many murky and rhessy facts in this case that were
submitted in the mémorialé and during tﬂe héan'ng wﬁiéh makes it hard to attribute
complete wrongdo‘i'ng to either Metélciad, the ﬁluﬁicipal or federal Mexican governments.
In other words,. one cdﬁld also ééy it makes it hard vr'l.ot to allocate blame on all sides.
However, reading the AWmd of the three-persdn Tribunal, the dispute seems much more

cut and dry than it actually was. As will be seen, the Tribunal, seemingly anxious to

1! This article requires each Party to NAFTA to “accord to investments of investors of another Party
treatment in accordance w1th international law mcludmg fair and equitable treatment and full protection
and security”

412 This article provides that “no Party to NAFTA may dxrectly or indirectly nationalize or expropriate an
investment of an investor of another Party in its territory or take a measure tantamount to nationalization or
expropriation of such an investment (‘expropriation’), except: (a) for a public purpose; (b) on a non-
discriminatory basis; (c) in accordance with due process of law and Article 1105(1) and (d) on payment of
compensation in accordance with paragraphs 2 through 6.
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apply straightforward principles of irrterhatiorral trade law, attempted to fit this unwieldy
and messy dispute intd obj ecti'Ye téchhical trade and.‘investment categories.. The side
effect of this ié that rrrany of the impdrtarl_t details are lost in the translation. The dispute
is taken dutside. its local tima a‘rld"spa_ca 1nto the tnterrrational realm where the story was

recreated in order to apply narrow rules of Chabter 11.

What follows is a discussion of the Award and the_n larr analysis of the characterization of
various elements of the story. Inherént in my approach is an attempt to fill in some of the
important detaila that appaar to .be‘ ‘aqueczed out’ of the Award’s story in order to
demonstrate the shortvcomin‘gvs‘of. this particular intérnational trade dispute resolution

mechanism. I will then go on to reflect on the broader significance of this Award.

III. The Award
The Tribunal found in favour of Metalclad;‘based its principal findings of a breach of

NAFTA Article 1105. It held that Mexico had failed to “ensure a transparent and

predictable framewbrk for Metalclad’s business planning and investment.”414

Moreover, it then found that:

[bly permitting or tolerating the conduct of Guadalcazar, who denied the permits, Mexico
participated or acquiesced in the denial to Metalclad of the right to operate the landfill,
notwithstanding the fact that the project was fully approved and endorsed by the federal
government, Mexico must be held to have taken a measure tantamount to expropriation in violation
of NAFTA Article 1110(1).*"% .

3 Award, supra note3 at para 59.

414 Ibid. at para 99.

15 Ibid. at para 104. Although it d1d riot cons1der the matter necessary for its conclusmn the Tribunal also
found that an Ecological Decree declared by the state Gov_ernor nine months after the filing of the NAFTA
claim amounted to a separate expropriation.- /bid. at para 109.
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The Tribunal held that the ecologiéal deCrée 6f the governor of San Luis Potosi, which
declared the whole area to be an. ét:bldgiéal resérve (including‘the Site) was a violation of
Article 1110. Moreover, the Tribuqél ‘aiso found that éxcluéi_ve jurisdiction to permit a
hazardous waste landfill lay with the'fede.ral 'go.vemment of Mexico, and that the
municipality had acted besfond the scope"of its. authon'ty when it dénied a construction
permit on environnﬂental grounds.b The ’i‘ﬁbunal awarded Met;alclad $16, 685, 000 in
damages including intcrést éné did ﬁét aw_a.rdl cc_)sts."“6 ‘

1L Pfoblema’tic Elémeﬁts of theAward

The‘ first clue that details were left but of tﬁe diSpl,llte.i.S that out of some 20,000 pages of
evidence and pleadingé and a 9-day hearing, the arbitral Award was extraordinarily

f;417' B |

brie reduced to a mere 43 pages, 10 of which were the procedural history of the case.

The remaining 33 pages were “cryptic in places, engaged in ex cathedra®"®

pronouncement with no reasoning in others.”*" -

This Award is problematic as much for what left out as for what is included in the Award.

Highlighting these difficulties is important because it demonstrates the ways in which a

161t is noted that the award of damages by the Tribunal is a much smaller sum than that claimed. In their
Memorial, Metalclad claimed over $90 million in damages. See Ibid. at para 114.

17 Metalclad’s own council in a recent article noted that “arguably, the failure of the Metalclad award to
emerge unscathed from Judge Tysoe’s court had much to do with the economical presentation of reasons to
be found in the award.” See Jack J. Coe Jr. “Domestic Court Control of Investment Awards — Necessary
Evil or Achilles Heel Within NAFTA and the Proposed FTAA? Journal of International Arbitration
(forthcoming), at footnote 43 cited in Thomas, The Experience of NAFTA, supra note 350 at 5.

1% This literally means "from the chair", a theological term which signifies authoritative teaching and is
more particularly applied to the definitions given by the Roman pontiff.

Y Thomas, The Experience of NAFTA, supra note 350 at 5.




Chapter 11 arbitral tribunal, usiné tlie technical intematiqnal trade treaty, (NAFTA) can
reframe data in a way ihat purports (il;clims to be objective, but clearly favours a result for
the investor. This effect can be'attfibutéd to iriany factors discusséd in previous chapters
of this thesis such as, the manner in whiéh thelvdiscipline of internaiional trade law is
constructed, historical attitudes towaids MeXicb and the narrowness of the text of Chapter
11. All of this seems to have the effect.of prioritizing eéonomic considerations over
social and environmeiiiél ¢0ncems arid réfenfork;ing poWer dynériiics between the North

and the South.

My aim here is not to make iny own judgment on t'he. evi(ience that was before the
Tribunal in Metalclad, but to highlight what I see are problematic areas that, had they
been fully considered by the Tribunal, rriay have led to a different result, which in turn
may have created a more useful precedent to use in vfuu‘lre Chapter 11 awards,*® not to

mention a more accurate characterization of the facts of the case.

Before discussing the problematic elements of the Award in detail, it is important to
mention that Mexico applied for J udicial Review of this Award in October 2001.2' This

is the first time an arbitral decision of a Chapter 11 tribuiial has been judicially reviewed

420 A5 mentioned in Chapter three, although decisions of Chapter 11 tribunals are only strictly binding as
between the parties under Article 1136, previous chapter 11 awards have tended to comprise an informal
body of Chapter 11 jurisprudence. _

! Judicial review of Chapter 11 awards is contemplated by Article 1135(3) of the NAFTA which states
that a disputing party may not seek enforcement of an award until: (a) in the case of a final award made
under the ICSID Convention: (i) 120 days have elapsed from the date the award was rendered and no
disputing party has requested revision or annulment of the award, or (ii) revision or annulment proceedings
have been completed, and (b) in the case of a final award under the Additional Facility Rules of ICSID or
the UNCITRAL Arbitration Rules: (i) 3 months have elapsed from the date the award was rendered and no
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22 Mexico sought a ruling to set aside the Award on the grounds that

by a national cout.
the Trihunal had eXceeded itsi jurisdictidn and that it had erred in its interpretation and
application of Articles 1 105 and 11 10. Fdrther, one ot‘ Mexico’s pﬁncipal objections to
the Award was that it omitted to record or even allude to the vast majority of Mexico’s
factual and legal defences. This, says Thomas ‘is d1stressmg because knowmg that both
sides hotly disputed the testlmonlal ev1dence Mex1co built its defence on Metalclad’s
own documents.”‘m‘ The review was heard by Jtlstice Tysoe of the British Columbia

Supreme Court.**

Whilst I will focus on the Awaird,-I will discuss Tysoe J’s judgment
with reference to his findings on Article 1110 and 1105 because it is important to be clear

on what parts of the Tribunal’s interpretations were set aside and which remain informal

jurisprudence.

IV.  Negative Attitude of the Tribunal Towards Mexico
One of the major problems with the Award is the seemingly negative attitude the Tribunal

held towards Mexico. If one were to belleve the narratlve425

told by Tribunal, one could
conclude that Mexico had not contested Metalclad’s claim to the Tribunal either on the

facts or the law. After the Award was handed down, Mexico was of the opinion that the

disputing party has commenced a proceeding to revise, set aside or annul the award, or (ii) a court has
dismissed or allowed an application to revise, set aside or annul the award and there is no further appeal.
221 jliana Biukovic, “NAFTA arbitration awards in British Columbia courts: the Metalclad (United
Mexican States v. Metalclad Corp., (2001) 89 B.C.L.R.3d 359 (S.C.)) case” The Advocate, (Vancouver,
BC) 60 pt2 Mar 2002. at 259-64 [hereinafter Biukovic] at 259. Biukovic argues that the Judicial Review of
the Metalclad case indicates a“switch towards greater scrutiny of the reasoning of international tribunals
and may perhaps lead to unwillingness or caution on the part of investors to choose or consider choosing
Canadian afbltral tribunals” Ibid. at 8. Itis too early to tell whether either assertion is actually the case.
3 Thomas, The Experience of NAFTA, supra note 350 at4.

24 It was heard in Vancouver because this was the place’ of arbltratlon nommated by the parties. Judicial
Review, supra note 25 atparal.” -

*3 For more on this concept, see: Buchanan & Johnston supra note 14.




tribunal had failed to acknowiedg'e rnany of Me.xico’s' argurnents and in a sense failed to
perform its’ role as an independent arbitrator. In the words of Mexico’s lead lawyer,

“Mexico can live with adverse results if a trlbunal does its _]Ob properly”.*?®

Indeed, it would seem as though the_ Trihunal not only constructed a truth in favour of
Metalclad, but they failed to acknovuIedge Mexico’s central defense. For example, in the
section of the award entitled, “Facts and Allegations, the Tribunal records fourteen
instances where Metalclad “asserted”' or “fnatntained” certain facts about the case and
only five instances presented Mexico’s response and on no occasion, do the Tribunal
mention.Mexico’safﬁrmetiue factual defenses'. In other words, the Tribunal’s
construction of the facts seerns to be based on Metalcled’s side of the story without regard

to many of the facts presented by Mexico during the hearing and in its memorials.

V. Representation of Metalclad

Metalclad...was a case where a small investor was treated with an abundant lack of good faith by
_ various levels of government in Mexico.*”’

The Metalclad case is a vivid illustration of what critics mean when they charge that free-trade

deals amount to a “bill of rights for multinational corporations.” Metalclad has successfully played
the victim, oppressed by what NAFTA calls “mterventron and what used to be called
“democracy : :

When discussing the Metalclad case, some people have bought to my attention that critics

seem to want to characterize Metalclad as a large, evil, faceless multinational, when in

%26 Hugo Perezcano quoted in “U.S. F1rm Gets $16 Mrllxon Settlement in First NAFTA Claim”, The
National Law Journal, (15 October, 2001).
21 paterson 2002, supra note 295 at 2-3. '

~“2® Naomi Klein, “Democracy, When You Least Expect it” Globe & Mail, (28 February 2001).
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fact, it is only a small struggling compahy. However‘,vMexico did not represent Metalclad
as a large unwieldy multinational. It described it as:

A small under-capitalized company with no experience in the hazardous waste disposal business in
the United States, let alone elsewhere, [which] was breaking even or losing money in its existing
business of industrial insulation sales and installation. It entered the hazardous waste landfill
business (known throughout the world as a highly regulated and difficult business) in Mexico. It
had never gone through, in the United States or elsewhere, the process of seeking permits,
developing consensus and, as often happens to the most experienced proponents with well-planned
hazardous waste projects, failing to win approval needed.429

Nevertheless, I do not believe the size of the company matters. The fact that they are an
American company operating in Mexico is the key point that makes this case troubling.
As a foreign investor, they had access to_remedies” that Mexican companies did not have.

Big or small, there is no excuse for Metalclad’s lack of due diligence.

What is most troublihg about. the Tribl;nal’s chéfacferization of Metalclad as a small
company who did everything possibl.e to ensu‘rg they had the necessary permits to operate
the Site is that despite overwhelming eyidenge to thé contrary, the Tribunal concluded
Metalclad had no prior knO\;vledge“of the .possibillity‘tha_t a municipal construction permit
could be demanded of it. This iAsv‘eVivd"cnt‘frorr.l péiragfaph 76 of the Award which states:
- ...Once the authorities of the ceﬁtral govel;nment of any Party...become aware of any scope for _
misunderstanding or confusion in this connection, it is their duty to ensure that the correct position is

promptly determined and clearly stated so that investors can proceed with all appropriate expedition in
the confident belief that they are acting in accordance with all the relevant laws.*°

2 Counter-Memorial, supra note 18 at para 2. ‘Mexico went on to say at para 3: “The Claimant
(Metalclad) entered Mexico with grandiose plans. It misrepresented its credentials and experience to
Mexican officials. It purchased a site with a pre-existing environmental liability. It, in turn, misrepresented
its Mexican investments to its investors. It borrowed funds at high rates of interest and under onerous
terms. Under pressure to meet its commitments to investors, it acted in inappropriate and, the evidence
suggests, unlawful ways.” Ibid. . :

*® 4ward, supra note 3 at para 76.
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However, there was much eyidence led by.Mexioo that Metalclad was fully aware that it
needed to apply for a looal perrnit and simply did not do so. | Firstly, Mexico’s evidence
and Metalclad’s own docnments overwhelmrngly suggesr ’;hat'Metalclad did have prior
knowledge of the need to obtain local -p'ermits..v'vfhey nad a 49% interest in a prior
hazardons waste inoin'erator proj ecté called _the “Santa Maria del Rio” in San Luis Potosi
for which they 'applied and received pennrts‘ from‘ the federai, state, and municipal
authorities.*' Moreover, prior to eXercising its option ro purchase COTERIN, Metalclad
amended the Option to Pnrcha'se Agreemenf to defer payment of three-quarters of the

purchase price until:

...the municipal permit for the building of the aforementioned confinement has been obtained by
COTERIN, or as the case may be, definitive judgment in a writ of amparo*? that allows [the
company] to legally proceed with the building of such confinement.. 3

Thus, Metalelad’_s own documents s.howed‘it was aware tha_t its’ local counsel believed
the company needed a mnnicipal construCtion pennrt.434 Further, after construction
commenced without the perm1t ‘the | company S local counsel recommended that the
company apply in the name of another company other than COTERIN as a permit
application by COTERIN had already been denied.435 Metalclad’s Chairman’s response

was that he would rather “ignore the problem than raise it to a level of awareness”. 436

! This project was subsequently abandoned but not before they went through all of the aforementioned
motions.

432 A Mexican federal constitutional remedy o

33 Exhibit 3 to Counter-Memorial, supra note 18 at 7.

“* In a letter dated 16 September 1993, a Metalclad officer wrote: “Our law firm in San Luis Potosi
believes that a municipal manifest may be required.” Metalclad Court Record, Volume 7, at 7079.

33 Letter dated 17 August, 1994, from local counsel to Metalclad, Court Record, Vol. 12,pp10,864-5.

¢ Metalclad Court Record Vol. 12, PP- 10,860-1.
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_ Secondly,. it appears to be common bus1ness sense that any company wantlng to invest in
a forelgn country perforrns the necessary due diligence before 1t pays large sums of
money for property and fac111t1es Their failure to 1nform themselves of the levels of
permits they needed is arguably part of the ordmary business risk that a company takes

when it satisﬁes itself that it has done all that is necessary to ensure a secure investment.

Finally, the failure to obtain local suppcrt for -haz;ardcus waste facilities is a “universal
and cornmonplace occurrence.”i” 7_ It is infaCt,_ the single biggest r1sk of such a project. It
was asserted in Mexico’s Memorial to the' Trihunal that “generally, federal governments
are more willing to‘appro've such projects as heing in the national interest. However, the
people who live near the prcpcvsedvsite are naturally the most concerned about it.”*** The
Memorial then goes on to giye:an eXample of an ambitious plan by the United States
Environmental »Prot_ection Agency to estahlish nine regicnal hazardous waste landfills in
the U.S. “Due to local oppcsiticn, not azsinglie facility was established.””® This comnion
fact should have been the ﬁrst.consideration on the minds of the Metalclad executives

- when considering operating a hazardous waste facility, no matter where it was located.

However, despite all of this, the Tribunal represented Metalclad as having done every
thing that a reasonable foreign investor would do; stating it was “entitled to rely on the

representations of federal officials and to believe that it was entitled to continue its

7 Counter-Memorial, supra note 18 at para 8.
8 Ibid. . - -
9 Ibid.
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construction of the landﬁll ” Further, it concluded “Metalclad was merely acting

prudently and in the full expectat1on that the permit would be granted. 440

It appears to me that the only way that the Tribunal could have accepted Metalclad’s
argument in the face of the ev1dence to the contrary would be if it held the underlying
view that Mexico was a pr1m1t1ve place to do bus1ness and a mmeﬁeld for honest foreign
companies trying to operate through the maze of the Mexican legal system. It has already
been highlighted that the U.S. 'NAF_TA negotiatots belieued that Mexico’s legal system is
opaque and corrupt. Si_milerly,corpOrete trade lalyyers have noted that NAFTA is seen as
critical for assisting American businees to peréuade’ Mexico to begin to dismantle its
restrictions on investrhent. "‘We’ve‘ got corrupt courts in a lot of these countries;
companies should have .the right of honest redress.”**! Lawyers for Mexico note how
important it is to defend against these kinds' of allegations in every Chapter 11 case.
“Otherwise,” one of them ’recently noted, “we were golng to become the insurer for every
investment that goes awry in Mexico.”"'42 il—l‘ere Ido hot make a judgment about the
legitimacy of Mexico’s legal system Vbut tnefely wish to highlight the apparent assumption
on the part of the Tribuhal thalt Me)tico’e _regulgtorly system is opaque even in the face of

evidence to the contrary.:

VII. A Matter of Mexican Constitutional Law’ |

0 Award, supra note 3 at para 89.

“! Quote by ‘an important trade lawyer’ in William Gre1der “The Right and US Trade Law: Invahdatmg
the 20th Century” Feature Story, October 15, 2001, online: The Nation Homepage
<http://www.thenation.com> [hereinafter Grezder] at 5.

*2 Ibid. at 10. :
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One of the incredible elements' of this AWard is the Tribunal’s statement about which
level of the Mex1can government had the authonty te rule on matters relating to the
environment. The Trrbunal preferred to follow Metalclad’s expert’ on Mexican law,
deciding that the mu_ni.cipal goV'emmerit_had rro‘ jurisdiction te rule on matters relating to
the environment. At par'agraplr 86 it stéted;' « ..the federal alrthority’s jurisdiction was
controlling and the authority of fhe munieibaﬁty o.nly extended to appropriéte
constrﬁction consideratione (ner hazardous >we.s'.te elvalluationis)’’443 In its Memorial,
Mexico offered a different interpretation of the di\rision of powers in Mexico. At
paragraph 110 of their Memorial, MeXico afrguesl:‘

Land Use and zoning powers fall within the jurisdiction of State and Municipal governments.
These powers are not vested in the Federal Government by the Constitution and thus are reserved
to state and local authoritiesv.444 As the Mexican legal experts state:
“In general terms, the system of distribution of jurisdictions between the Federation and
the States is based on the premise that the latter maintain-the powers that have not been
expressly granted to the Federation through the federal pact (art. 124y

Thus, Mexico argued, thavt'the Mexican’ Constitution empowers municipalities to issue
construction permits and that Article 73, eeetioh VXXXI‘X-G of the Constitution empowers
the Congress of the Union ‘To issue lawsv that eetablish concurrence of the federal
Govemrrrent, the States governments and the mﬁriicipalities; .v_vith.in their jurisdictions,
concerning environmental protection and preservrng and restoring ecological
equilibrium.’446 ‘The Mexican consﬁtution does rlot expressly provide for this division of

legislative powers regarding environmental matters. Under Article 115, V, the

3 dward, supra note 3 at para 86. .

*4 Article 124 of the Mexican Constitution provides that “Powers not expressly vested by this Constitution
on federal officials, are understood to be reserved to the States.”

35 Expert report of Lic. Ulises Schmill Ordonez, Lic. Carlos de Silva Nava and Dr. Jose Ramon Cossio
Diaz, numerall, at p 4. Cited in Counter Memorial note 18 at para 184, footnote 112.

6 Ibid. at para 190.
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construction does authorize municipalities to issue construction permits and to “control

and supervise the use of land within their own territori_es”447

Further, when cross-examined by Metalclad’s counsel, Mr. Cling, Secretary of State of
the Secretariat for the Environment, Julia Carabias Lillo contradicted Metalclad’s
constitutional interpretation that the local municipality had no right to consider

environmental factors in the granting of a municipal permit:

MR CLING: ...Under the General Law of Ecology...jurisdiction for the regulation of
. hazardous wastes and permitting for hazardous waste facilities is granted to the
~federal government; is that correct?

MADAM

SECRETARY

CARABIAS: Correct.

MR CLING: Would you agree, then, that any attempt by a municipality to use the municipal

" construction permitting process to review or re-examine a hazardous waste

project’s compliance with the provisions of the General Law would violate the
federal government’s exclusive jurisdiction? '

SECRETARY . ‘

CARABIAS: T wouldn’t agree with the way the question has put it that it would be a violation,

because the federal government in its environmental protection efforts is always
receiving input from other sectors and from other levels of government in
formulating its position, but its position is taken by the federal authorities, but
the environmental authorities.**®

And later in the same cross-examination, Madam Secretary Carabias clarified that the
municipality was entitled to take into account environmental factors when considering a

construction permit:

7 States have the authority to establish municipalities and to fill out the exercise of municipal power.
Schneiderman reminds us that many modern constitutions were enshrined at a time where there was no
express provision relating to the environment. This has meant the matter has sometimes been left to the
courts to decide. For instance, the Supreme Court of Canada ruled in the 1992 case of Friends of the
Oldman River Society v. Canada (1992) 22 DLR (4™) 1 at 7 (SCC) interpreted the Canadian constitution to
say that where authority over environmental matters is not clearly allocated to either the national or
provincial governments, all levels of government would legitimately want to weigh environmental
repercussions in the course of government decision making. Scheiderman, Taking Investments too far,
supra note36 at 8.

*8 Transcript, supra note 366, Volume I, 30 August, 1999, at 68-69.
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MR CLING: ...Let me see if I can ask you this in the form of a hypothetical question. I want
you to assume that a municipality decides to — municipal government officials
decide to use the municipal construction permitting process to review a federal
government’s decision to permit a hazardous waste facility.

MADAM

SECRETARY ‘ . = '

CARABIAS: .~ That wouldn’t be proper.

MR CLING: . Excuse me. I'm not finished. With that assumption in mind, would they have
moved out of their proper sphere of jurisdiction as you use the term?

SECRETARY - : :

CARABIAS: ' If they’re reviewing a federal government authorlzatlon yes. If they use certain

elements of information for their own demsron—makmg process, no. **

At another point in her cross_-éXainiuation,. Mrs Carab'ias noted, ?‘5 building pérmit is a
parallel 'process'that rriay’ or may not involye certain aspects that might be under
evaluation by another authority. But it’s anv 'autonomous process. The federal
government does not gét involved in the municipal ovaiuation.”45° Further, Mr. Hugo
Perezcano,vChief counsel for Mexico noted in his opéning statement that: “the autonomy
of the free municipality plays a vory ,importarit_ro‘le ‘within the national structure.”45 !

This argument was disputed by Metalolad’s expert on Mexican law and this was the
preferred interpretation by the Tribunal. Referrmg to the Mexrcan Federal “General
Ecology Law of 1988, A2 Wthh grants power to authonze hazardous waste sites to the
federal government, the'panel found that the federal a_uthori_ty “was controlling and [that]

the authority of the municipality only extended to appropriate construction

9 Ibid. Volume I, 30 August, 1999, at 72.

50 Witness cross-examination, Jbid. .

451 Mr. Hugo Perezcano, chief counsel for Mexrco Ibid. Volume V, Friday, September, 3, 1999 at 10.
2 Award, supra note 3 at para 86. ) .
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considera_tions.”453 This means.that the 'fribunal .four.ld the municipality of Guadalcazar
had no constitutional 'authority'to t_éke into acéount‘ environmental concerns on the
issuance of a municipal éonsfructidﬁ perfnit.‘ As befessor Schneiderman notes: “it is
remarkable the éonﬁdence with Wthh theql')a.n(tel. vsitting as if it were a constitutional court
arrived at definitive c'onclusion's. regafding the cbﬁgtitutional authority of Mexican
mlinicipal governménté.f_’éft As_mc_eriﬁoned, Me}giéo’s own expért offered a very different
and in Sc-hneiderman’_s_iopi.hlion'more aiufhoritative interpret'étion‘ bf this Mexican
constitutional law question. »Further; Mexico f;oted that Metalclad’s expert reports on
Mexican constitutional law were prepared by a 1994 graduate of the University of
Arizona who was an LL.M. caﬁdidéte at the Institute of Technological and of Higher

Studies of Monterery (ITESM), Mexico,.and' two of his colleagues at the ITESM:

The Tribunal should note that the Claimant has submitted two “expert” legal reports, both prepared
by the...[Legal Centre for Inter-American Trade and Commerce]. Both are signed, among others,
by Mr. David W. Eaton, who is not licenced to practice law in Mexico. Mr. Eaton has no
professional studies in Mexico, and cannot be regarded as an “expert” in Mexican law. The report
entitled “Lack of Clarity in Mexican Environmental Legislation in the Period of Transition: 1988-
1996 is also signed by Dr. Martin Bremer, a geophysical engineer. This is indicative of the
frailties of the purported “expert” opinion submitted by [Metalclad].***

Mexico argued that, as such a recent graduate,'this author would not qualify as an expért
on U.S. law, let alone Mexican law.: Moreover, Mr. Eaton lacked the necessary

credentials required to give an opinion under Mexican law.**¢

* Ibid. «

% Schneiderman, Taking Investments too far supra note 36 at 7.

35 Counter-Memorial, supra note 18 at Footnote 116.

456 «petitioner’s Outline of Argument” (5 Feb 2001) para 423 cited in Schniederman, Taking Investments
too far, supra note 36 at 15 (footnote 76). .
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Thus, it would seem that the Triblinal’s reliaﬁéé on Metalciad’s ‘expert’ interpretation of
the division of pqv;/'ers in bth.é‘vl\:/Ie.)i(ivcan Coﬁstituti&n Waé manifestly wrong and somewhat
puzzling. Secretary Carabias 'te'vsti'ﬁedvfor an entire day to the fact that the local
municipality had the right td ’p(;nsider_érivirOQmental factors in the issuance of a building
permit. Further, the réportv onvfhe Mexicah éon’stitution was written by inexperienqed
graduates who were not licenced to practice law in Mexico. Tb date, there has not been a
ruling in the Mexican courts on .tlllis constiﬁitiona_l aﬁd jurisdictional- question with regard
to whether the General Ecology Law vests. solep_dwer in the federal authority to make
decisioné on environmentallmat'_ce‘rs. vUn'til'tl.lis ié S0, it seems highly inappropriate to for

an ad hoc Chapter 11 Tribunal to rule Qh a cbmplex matter that has not been settled by

457

Mexican courts.

VIIIL. Strbng History of Democracy in San Luis Potosi

The Tribunal’s ruling on which authority had the ﬁght to decide environmental matters,

- also denies the history behind the region of San Luis Potosi and the changes in the

relations between Mexican federal go\)emment and local (state and municipal)

governments during the last two decades. Tamayo surmises that given the Mexican

“7 In my view, counsel for Mexico, Mr. Hugo Perezcano, was correct when he noted in his opening
statement to the tribunal “Municipal autonomy is not unlimited. The municipality is also subject to the rule
of law and to legal oversight, and that’s what national courts are for. However it is not up to the Tribunal to
decide on issues of Mexican Law. The issue is whether fair and equitable treatment was accorded to [the]
claimant. The claimant had available jurisdictional resources and remedies. It turned to those remedies,
then gave up..” Transcript, supra note 366, Volume V, Friday September 3, 1999, at 18-19.
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tradition of politicai centraliéfn,' Metalclad Was_ “probably betting on the incapacity of the

population of Guadalcazar and the local authorities to oppose the federal gg)ve:mment.”45 5

This supposition, if true, did not uniderstand the recent political history of San Luis
Potosi. Since the 1950’s there has been active local resistance to many of the centralist

measures taken by Mexico City. Political opposition to the ruling PRI had emerged in the

Oa'459

region during the 1950’s 0’5260

and was r‘esur'r'ectedlin the 198 with five municipal
£OVernors in a row beihg elected frorﬁ opposiiion parties. C_aﬁdidates from the PRI who
have been elected b'etween 1985 and 1997 have been étrongly dpposed and have not
lasted in their posiﬁons to the full ferrﬁ (of six yéars).‘l161 ' Mor’eéver, if ther¢ was any
assumption that the people of San Luis Potosi were not politically active, it was dispelled
during the Metalclad ﬁearing when Afbitr'afor Civiletti asked former governor Ramos

462

what the approximate voting population was in Guadalcazar™° Mr. Ramos’ reply was:

% Arturo Borja Tamayo, “The New Federahsm Internatlonahzatlon and Political Change in Mexico: A
Theoretical Analysis of the Metalclad Case,” Online:
<wysiwyg://89/http://www.geocities.com/aborja2/newfed.html> [hereinafter Tamayo]

% In the 1950’s, Salvador Nava emerged as the leader opposing the PRI-supported Gonzalo N. Santos. In
1958, Nava was elected as municipal president to the state capital of San Luis Potosi, despite PRI
opposition to him. In 1962, Nava participated in the election for state governor as the opposition candidate
(supported by the Partido Accion Nacional, PAN). He lost, but many believed that the PRI committed
widespread fraud to secure his defeat. Ibid. at 7.

4 When political opposition to the PRI re-emerged in San Louis Potosi, it was named “Navismo” after
Salvador Nava. The man himself was again elected municipal president of San Luis Potosi in 1983, once
again defeating the PRI candidate. /bid. at 7.

! For example, Fausto Zapato, who was chosen as candidate by former President Carlos Salinas, was
strongly rejected by local political forces and stayed in the position only two weeks. See Cabrero, Enrique
& Gil Garcia, Carlos, “El Municipio de San Luis Potosi (1989-1999), Gestion Municipal en un Contexto de
Alternancias e Ingovernabilidad,” Mexico: Documento de Trabajo, Division de Administracion Publica,
cide and Santos Zavala, Jose, 1990, “La Administracion Publica en San Luis Potosi: una Agenda para el
Cambio,” Tesis de Maestria en Administracion Publica, Centro de Investigacion y Docencia Economicas.
462 During this question, Arbitrator Civiletti noted that “In the United States of America, out of all of the
eligible voters, frequently less than one-third of those eligible actually vote. It’s a great shame.”
Transcript, supra note 366, Volume III, Wednesday, September 1, 1999 at 78.
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“We’ve had more than 80 percent of the people voting [in the last elections]™*® This
local political context is essential to an understémding of why the municipal governor
chose to withstand preésﬁre from the Federal government and listen to his constituent’s

opposition to the hazavrdousl waste d‘is‘pos'al: site.

IX. The Local Environmental Dispute in Guadalcazar

Babies were born with health problems. People thought this was connected with earlier dumping
at the site. An independent panel raised concerns about possible groundwater contamination and
concluded there was an urgent need for remedAi_ation.464

We have detected four cases of cancer [in the first quarter of 1995] in a very small population. We
also have had three babies born this year with birth defects and other respiratory problems. We
know that malformations normally come in like one case per 100,000 people. To have three or
four in four months is extreme. In the county seat, we are only about 1,500 people.*®

One of the major difficulties with the Award is the absence of explanation as to why the
mun101pa11ty would deny the local constructmn permlt The way the facts are constructed
in Section Five of the Awavrd. it would seem that the governor had no basis upon which to
deny Metalclad a pemﬁt t010perate the sife. There is evidence' that Metalclad believes
that there was an attempt by the state and municipal governors to maintain a Me.xican‘
monopoly over hazardous waste disposal and this ‘victimization’ seems to be reinforced
as truth by the Award. At n.o pbint in tﬁe Award i's Mexico’s reason fer denial df a
permit, the local environm.ehtel voppositi_on, addressed or explained. Instead, the
Tribunal’s only mention of protestors is dﬁring paragraph 46, where the Tribunal

describes the grand opening of the landfill. The Tribunal prefers to believe Metalclad’s

463 Mr. Leonel Ramos Torres, Ibid. Volume 1L, Wednesday, September 1, 1999 at 78-9.
464 Greenpeace, supra note 403,




_story that the derndnstfation at tne opening“wae organized at ieest in part by the Mexican
state and 10ea1 govemments, and 'thetv“s‘.tat:e tfooners assisted in nlocking traffic into and
out of the site.”% A relevant dueéfien te nsk is: were Mexieofs argurnents that the
municipality’s denial of the penmit at the_ldcal level was for thepurpose of protecting

health and safety “brushed aside by the arbitrators as irrelevant.”*®’

In Metalelad’s Memorial to the Tribunal, lthey e}aimed that local opposition to the
hazardous Waete dump was not gennin_e but rather was contrived by the ‘arbitrary actions’
of the Governor of the Guadalcazar munieipdlity, Moreever, it claimed that there was ne
major opposition to the projeCt and the majority of the local population supported

them.*8

Mexico strongly denied thi‘s. In tneir Counter-Memerial pleadings to the Tribunal, they
present strong evidence to refute this allegation. In one exhibit to the Counter-Memorial,
the Governor of the Municipality, Mr Ramos, asserted that it would be “absolutely
necessary to have the agreement of the people of Guadalcazar, who have repeatedly
expressed their oppositidn [to the site] m the me.dia.”‘“f9 The Counter-Memorial also
asserted that Metalclad subsequendy resp(_)nded to this statement by saying: ‘“we agree

with you that the consent of the people of Guadalcazar is needed in order to be able to

“5 Quote by Ermillo Mendez Agnilar former courity official who is active with the San Luis Potosi

Ecological Support Group (SLPESG) cited in Wheat supra note 404 at 4.

8 dward, supra note 3 at para 46.

*7 Greider, supra note 441 at 10.

6% Counter-Memorial, supra note 18 at para 34. '

%6 Ibid, Exhibit 4 entitled, “To the Public” Statement by the State Government of San Luis Potosi, January
13, 1994. ‘
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construct and operate such a faicilitvy”.470 beeoyer? during thé 'Metalclad hearing, former
governor Mr. Ramos stated: “90 .percent of the'péople of Guadalcazar were against this
project, against the landﬁll. I th__ink thét is fhe will lot.” the majority that rﬁakes the
decision.”*”" The Tribunal heard muph evidence of the local opposition to the Site and

still chose to believe Metalclad’s claim_that the opposition was staged. |

Furfher, with a small 'amQur_lvthf préliminary ini/estigation into the area prior to investing,
Metalclad Would haQe foun& that a»cc.)alition of oppdvéition groups was formed over the
Site and the hazardous wasté faciiity at La ’P‘e'drera:. The coalition comprised the
municiphl govefhmenf of Guadalcaiar’, sqciai Qrganizations from the municipality, and
national and intemétional 'environméntai Ndn' Government Organizations (Greenpeace
Mexico and a number of lo§a1 organizaﬁons headed by Grupo Séﬁ Luis Ecologico). By
1995, this coalition had the support of the state government, which also had concerns
over the facility. The state government’s support mﬁst have had to take into account the
political costs of not sﬁﬁportiﬁg a cause that had become quite prominent in the state and
one that had widespread supp'ort‘olf thé peoplé of San Luis Pdtosi. 'This mobilization

472 The coalition conducted

captured the interest of the local and national media.

*7° Ibid, Exhibit 2.

47! Mr. Ramos, during day 3, 1 September 1999 p 82. .

2 See eg. Metalclad Corporation, “To the Public Opinion in San Luis Potosi, To the State Governor
Horacio Sanchez Unzueta: Enormous Misinformation,” Pulso, (11 January, 1994); State Government of
San Luis Potosi, “To the Public Opinion,” Pulso, (13 January 1994); Adriana Bermeo, “Opening of the
First Toxic Cemetery” Reforma, (11 March, 1995); “Totally Legitimate, Citizen’s Opposition to the
Reopening of the “La Pedrera” Landfill” Pulso, (18 March 1995); “Greenpeace Protests in Front of
Metalclad Headquarters in Los Angeles, California” Press Release, (22 August, 1995); Mexico City Times
Staff, “Greenpeace Demands an Answer” Mexico City Times, (12 October, 1995) at 2; “SEMARNAP
Greenpeace and More than 30 International and National Organizations Request to Convert the Site of the
Hazardous Waste Landfill Located in Guadalcazar, SLP, in National Protected Area” Press release, (3
November 1995). '
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numerous demonstrations in San Luis Potosi and Mexico City throughout 1995.
Greenpeace also submitted a criniinal complaint to the Federal Bureau of Environmental

Protection.*”

Yet, Metalclad claimed it had supporf 6f over 90 peréént of the population of San Luis
Pot051 * and the Tribunal believed th1s story Wh1lst the above opposmon groups are
obvious evidence that Metalclad was not as'well supported as it claimed to have been,
they did ménége to -ral'lby pﬁBlic subﬁoﬁ of some Mex'i'can édological groups, such as the
Mexican Ecological Mdverﬁent aﬁd the Nationai Council of Ecologic_al Industrie‘s;475
Furthér, any support thesl héd ﬁomk the lbo‘cal_ comrﬁuhity was born of the promise of
hundreds of jobs in an area where many residents live on a gubsistence level. However,

Metalclad’s project plan listed the on-site jobs at the facility as 33,476

47 The argument of Greenpeace was that the federal authorities had not adequately enforced Mexican
environmental laws and had actually colluded with the Metalclad Corporation and the former Mexican
owners of the Site to get the Guadalcazar site operating profitably. Tamayo, supra note 458 at 8; See also,
“Greenpeace Submitted Three Claims Against PROFEPA and INE Because of the Authorization of the
Toxic Landfill in Guadalcazar, SLP” Press Release, (2 Februrary, 1996).

474 At paragraph 75 of its Memorial, Metalclad claimed there exists a poll taken on 6 August 1995,
conducted by local economists, disclosed that 97% of the people living near the La Pedrera site favoured
the project opening.

73 Both of these groups approved the location of the facﬂlty and encouraged the construction of other
hazardous waste sights in-Mexico. Tamayo, supra note 458 at 9.

476 Respondent’s Memorial para 34. Metalclad also had support from the U.S. embassy in Mexico, and
several U.S. congressmen wrote letters to the Mexican Ambassador to the U.S., Jesus Silva-Herzog,
expressing their view that not allowing Metalclad to operate in Guadalcazar would discourage other
American companies from investing in Mexico. A Senator from Illinois, Paul Simon, wrote a personal
letter to the Governor of San Luis Potosi, Horacio Sanchez Unzueta demanding that he issue a municipal
construction permit. He noted that blockmg Metalclad’s operations stood in clear contradiction to the spirit
of NAFTA regarding favourable regional conditions for foreign investment. Further, then U.S. Commerce
Secretary, Ronald Brown made a pubhc statement of support for the opening of Metalclad’s facility. Ibid.
at9.
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“Even ifit could be said that Metalclad did have some support for their proj ect,itis a

stretch to claim that it was the majority of the community. This fact is further
strengthened by the history of preVio'us opposition to the site while it was owned by a

Mexican company.

X. Long History of Community Conc_ern over Toxic Waste

From the evidence produced by Mexico,‘”ll7 it seems that to many people, the hazardous
waste landfill at La Pedrera raised fears of threats to health and safety.478 >Whilst
COTERIN had federal approval to open a hazardous waste transfer station in La Pedrera,
it soon became apparent that rather than storing and transfemng the waste as it was

authorized to do, COTERIN was disposing of untreated waste on the open land.*”

COTERIN already had one of their toxic" waste dumps in nearby Mexquitic de Carmona

County shut down by the government due to complaints from local residents there. The

company then reopened their operatio_ns in the current site under dispute in La Pedrera.

Promising the local community water wells, highWays, schools and other benefits, they
began to store thousands of barrels of toxic waste on the site, even though it only had

permission to operate as a temporary waste transfer site for 90 days. The Site then took in

480

more than 55,000 drums (or appr_ox_i_naately 20,000 tons)™" of toxic wastes between

77 This evidence includes witness statements of local protestors of advocates for Greenpeace Mexico, and
media reports of the opposition.

™ The exhibits of letters, media clippings, screntlﬁc reports and witness statements attached to Mexico’s
Counter-Memorial provide fairly convincing evidence that there was a genuine fear in the community and
indeed throughout the country about the Srte However due to space constraints, I cannot reproduce this
evidence here in full.

* Tollefson, supra note 6 at 188; Counte_r—Memorial, supra note 18 at para 40.

“0 There are allegations that the quantity of waste involved exceeded that spilled in the Love Canal case,
which triggered the enactment of the U.S. Superfund legislation. For more on this case, see online
<http://web.globalserve. net/%7espmc/atomcc/lovecana htm>
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November 1990 and May 1991. vThe wastes, including some explosiye wastes, are buried
five meters .deep .in three pits (or cells) that did not meet federal standards.*®' Evidence
shows that the surrounding soil has,heen contetr.n.ina_ted.482 Local residents in the area say
that this waste storage was illegal and unsafe. ;-‘The reine of 1991 carried toxic drums a
great distance, most importantly into reservoir that is used in the rainy season to water
livestock, crops and people,” s_ays Angeliné Nunei, a member of the board of San Luis
Potosi Ecologlcal Support Group (SLPESG)483 “Several animals died and the people
stopped using the water,’ she sa1d 484 Even Elgln Wllhams head of i 1nvestor relations for
Metalclad, admits the two toxic pitson the Site that his company purchased were badly
mismanaged. “Nobody knoWs what’s in those cells because the [record] logs...it was a
joke the way they were takenl care of at the .end._”485 Aﬂer_an investigation by the

86 the Site was ordered to be

Secretary of Urban Development and Ecology (Sedue)
closed in May 1991. Aceording to onevstory, although the site was officially closed,

semi-trailer trucks continued to unload toxic waste there. Apparently, local authorities

ignored the complaints of outraged community members, to the point where citizens

~ mobilized brandishing machetes in September 1991 and prevented tractor trailers from

unloading any more tox1c waste Interestmgly, the then state representatlve of Sedue,

Rodarte Ramoén v131ted the Site and told the people the trucks posed no threat to their

! Counter-Memorial, supra note 18 at para 40.

2 Cited in Wheat, supra note 404 at 2.

S Ibid.

% Ibid.

53 Ibid.

“8 This has since been replaced by the Secretary of the Env1ronment Natural Resources and Fish.
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health. Rodarte ended up working for Metalclad, where he “interfaces with all the

government people [in Mexrco] for us.”®7

Despite the fact that Metalclad s venture in purchasmg COTERIN was being hailed by
leading U.S. and Mex1can federal government ofﬁcrals as a model of how Mexico’s
environment can beneﬁt from NAFTA ”488 a group of scientists comm1s51oned by
Guadalcazar ofﬁcmls studied the site and concluded that the geology of the region was
unsuitable to the presence of a hazardous waste facility. Seasonal streams cross the Site,
which is a violation of official Mexican regulations. It was found that the soil could
cause a leak in the conﬁnement cells (conta_ining_the waste) and may cause leakage into

the subsoil and floodwaters during the rainy season.

Metalclad acknowledged this danger when, aiming to dispel local fears, it advertised in
the local newspapers on January 11, 1994:

..we recognize that a serious danger exists in the event that the facility approved by the Federal
Government cannot be operated given that the number of containers existing on the site may reach
up to 120,000 in number representing close to 30,000 tons of dangerous and toxic waste deposited
only in ditches that do not meet the construction standards and are only covered with dirt, without
complying with the minimum safety conditions and standards and which may pose a great danger

to the health of the inhabitants of the communities. 490

Evidence in the Counter-Memorial showed that long before Metalclad arrived in
Guadalcazar, the Municipality and eleven other municipalities of the altiplano (the

highlands) region of San Luis Potosi expressed clear and consistent concerns about the

87 Elgin Williams crted in Wheat, supra note 404 at2.

488
Ibid. ,

“* Ibid. at 4.

0 Counter-Memorial, supra note 18 at Exhlbrt 1.
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site.*”! Further, Mexico asserted that, “.. .[t]he extent of local opposition and the previous
denial of the municipal permit was a notorious fact that would be evident to any investor

that performed even a modest amount of due diligence.”” .

Why did the tribunal not mention the historical and ongomg opposition on env1ronmenta1
grounds as an 1mp0rtant reason that the Munlclpahty denied the permit? While seeming

493

to ignore evidence to the contrary,*” the Tribunal chose the story that “the Site was

feasible and the environmentatl impact was eonsistent with Mexican. standards™***
Moreover, it asserted that the Municipet]ity.“lecked any basis for denying the construction
permit.”** It mentioned “[d] emthttetete'(that) irripeded the “inéuguration”_ [of the Site]
block(ing) the exit and entry of husesl carrying gtlests and workers, and employed tactics
of intimidation against Metalclad..’v"i96 Y_et, it provtde(i no explanation in the Award as to
why there wouid be protesteré ’at.the_ Stte. Accerdirtgly, the Tﬁbunal obsefving the
presence of protesters in thie part of the AWard seems absur.d,and appears to contribute to
Metalclad’s argument that it must have beeh contrived. ‘Instead of acknowledging there

could be a legitimate reason for the protests, the Tribunal prefers Metalclad’s assertion

that the demonstration was staged by the state and local governments. Metalclad, now

“! Ibid. at 11. Exhibit 9 contains letters written by regional authorities and community leaders from 1991
to 1995 requesting the site be cleaned and not re- opened

“2 Ibid. at 13. -

3 For example, evidence i in the Counter-Memorial shows that the Guadalcazar Municipal President wrote
to a local scientist asking him to prepare a soil and subsoil study of the site. This scientist concluded that
the ground was not suitable for the proposed hazardous waste landfill. Moreover, under an audit agreement -
between Metalclad and the federal agency, PROFEPA, an audit of the site would be conducted. The results
were that while the site was adequate, the buried waste was highly toxic and explosive, the cells were
substandard and leaking and the costs of remedlatlon would be substantial.

% dward, supranote 3 at para 32

% Ibid. at para 41.

% Ibid. at para 46.




the victimized company, “was thenceforth effectively prevented from opening the

landfill.”*?

XI.  Troubling Legal Pre'cedents .—"Al'ticle 1105 and 1110
- Another troubllng aspect of the dispu_te is the Tribunal ’s interpretation of both Article
1105 (national treatthent) and 1 1:1‘0 (expropﬁation);v In order to find in favour of
Metalclad, it seems as though' the. Tribunal expar_lded the definition and scope of these
articles beyond what the NAFTA Partles had 1ntended durmg their negot1at10ns and
beyond customary 1nternat10nal law norms. The alleged m1streatment of these articles
became'one of the major grounds upon -which l\/I_exico based its applicatlon for Judicial

Review. I will discuss these articles in turn.

L Article 1105 —thmum Standard of Treatment
Article 1 105(1) of NAFTA states that

- Each Party shall accord to inv'estments of investors of 'ano_ther Party treatment in accordance with
international law, including fair and equitable treatment and full protection and security.

As mentioned above, the Metalclad Trlbdnal found that Mexico had violated this Article

. based on a lack of transpar,ency‘ in Mexican domestic law and a finding of an improper

7 Ibid. Counsel for Mexico, Mr. Hugo Perezcano also had this conclusion when he stated in his opening
statement: “It’s as if Metalclad were a v1ct1m of other people’s actions. Did Metalclad believe that its
actions would not elicit any consequences? The early announcements about the operation of the landfill
which provoked a reaction on the part of the governor, the municipality, and the local community, the
building that ignored the wishes of the community and of the local authorities, the war of newspaper
communiqués against the governor, the municipality, the application of pressure through he United States
Embassy.on the Mexican government are simply a few examples of this sort of attitude.” Transcript, supra
note 366, Volume V,3 September 1999, at 21
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denial of a municipal construction permit by a municipality that opposed the federally

authorized hazardous waste landfill in its ter_ritor'y.498

Whilst this Article may seem upon first reading to be fairly straightforward, its meaning,
particularly the extent of protection accorded to investments of foreign investors, 1s

”499

“arguably vague and has been 1nterpreted in radlcally different ways by various

Chapter 11 arb1tral trlbunals 500 Thomas has stated: “[ jo the surpnse of many, Chapter
11 tribunals have posited a hlgher standard of conduct than that pos1ted by the decided
cases and by the leading treaties writers.”5 ' The Metalclaa’ Award is certainly evidence
of this trend. In this case, the Trrbunal found a dnty of transparency in Article 1105 by
citing an article in Chapter 18 rather than Chapter 1 1.. .The Tribunal referred to
Article1802, which requircs cach.NAF TA Party to:

ensure its laws, regulations, procedures, and adm_inistrative rulings of general application
respecting any matter covered by this Agreement...[to be] promptly published or otherwise made
available in such a manner as to enable mterested persons and Parties to become acquainted with
them. 32 »

The Tribunal then used Article 102, which is in the ‘objectives’ section of the NAFTA,
and states:

1. The objectives of this Agreement, as elaborated more specifically through its principles and
rules, including national treatment, most-favored nation treatment and transparency, are to:
(c) ~ increase substantially investment opportunities in the territories of the
Parties.’®

“® Thomas, The Experience of NAFTA, supra note 350 at 4-5.

*° Wilkie, supra note 227 at 16.

%% Thomas, Reflections on Article 1105, supra note 304 at 22; Professor J. Anthony VanDuzer, “NAFTA
Chapter 11 to Date: The Progress of A Work in Progress” Conference Paper delivered at “NAFTA Chapter
11 Conference,” Friday January 18, 2002, Carelton University, online: Carlton University Homepage
<http://www.carelton.ca/ctpl/chapter1 1/> at 25. -

' Thomas, The Experience of NAF' TA, supra note 350 at 11.

502 Article 1802, NAFTA, supra note 1.

% Article 102, Ibid. ‘
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At paragraph 75, _the Tribunal elaborated orl_ the effect of NAFTA’s Preamble and Article
102(c):

_An underlying objective of NAFTA is to prom_ote arrd increase cross-border investment
opportunities and ensure the successful implementation of investment initiatives. (NAFTA Article
102(1).*

In the Judicial Review, Mexico asserted that the.Tribu_nal had converted the objective to
“increase substantially investment epporfuniries in'the terﬁtories of the Parties,” into an
obligation of result, namer to ensure the spceeseful _irrrplementation of investments.5**
The Tribunal also interpreted “trarrspareney” to be an “obj ecrive” of the Agreement when
Article 105 actually stated that transparency, together with national treatment and most-
favoured nation treatment are prineiples and rules of the agreement, not objectives.’*®
Mexico argued thatv t_he Triburrai had,legisiated a‘ new transparerlcy duty where no such
duty is to be feurld in .Cha.pter 1 IIt asserted tl.rat. the vT}r.ibunal had gorre' outside the scope
of Section A of Chapter 1 l to knit togetrrer the duty and had gone further than the
NAFTA Parties themselrfee had been prepared to agree to when negotiating transparency

obligations.>"’

Mexico further argued that the NAFT A Parties had not consented to
1nvestor-State arbitration of NAFTA obhgatrons except for alleged breaches of Section A
of Chapter 11 (and fwo paragraphs of Chapter 15) Thus Mexico argued Art1c1e 1105

could not be used to encompass all of the NAFTA Parties’ conventional international law

obligations (such as those in Chapter 18) and thereby expand what was intended to bea

% dward, supra note 3 at para 75.

%5 The word “ensure” comes from the Preamble where it is stated that the Parties are resolved to:
“ENSURE a predlctable commercial framework for business planning and investment.”

3% Chapter 11 does not contain a chapter—specrﬁc obligation on transparency. Thomas, Reflections on
Article 1105, supra note 304 at 28.

7 Ibid. at 85.
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limited jurisdiction given to Chapter 11 tribun_als.5 % Justice Tysoe agreed with Mexico
on this point:

[TThe right to submit a claim to arbitration is limited to alleged breaches of an obligations under
Section A of Chapter 11 and two articles contained in Chapter 15. It does not enable investors to
arbitrate claims in respect of alleged breaches of the provisions of the NAFTA. If an investor of a
Party feels aggrieved by the actions of another Party in relation to its obligations under the
NAFTA other than the obligations imposed by Section A of Chapter 11 and tow Articles of
Chapter 15, the investor would have to prevail upon its country to espouse an arbitration on its
behalf against the other Party.*®

Further, Justice Tysoe found that the Tribunal had gone outside its limited grant of
jurisdiction when it relied ﬁpon Articles 102 and 1802 to forge the duty of transparency
that it found Mexico had breached:

[t]he basis of its [the Tnbunal"s] finding of a breach of Article 1105; namely, Mexico had failed to
ensure a transparent and predictable framework for Metalclad’s business planning and
investment... This was a matter beyond the scope of the submission to arbitration because there are
no transparency obligations contained in Chapter 11. 510

It is noted that Metalclad’s arguments to the Tribuhai treated transparency as a “cardinal
objective of the mutual promises made by the NAFTA Parties.”"! Mr. Pearce, counsel
for Metalclad goes on to say in his opening stateménf fo the Tribunal: “Fair and Equitable
Treatment requires it, ttransparency] and where transparency is not, fair and equit\able
treatment are not.””'? These kinds of statements, may have convinced the Tribunal that

there was or should be a transparency requirement in Article 1105. .53

%% Thomas, Reflections on Article 1105. p 86-87. Thomas cites Marin Roy Feldman Karpa v. United
Mexican States, (ICSID Case No. ARB/AF/99/1) which noted in its Interim Decision on Jurisdiction, dated
December 6, 2000: “A Tribunal established under this Section shall decide the issues in dispute in
accordance with this Agreement and applicable rules of international law.. Other than that, the Tribunal is
not authorized to investigate alleged violations of either general international law or domestic Mexican law.
5% Metalclad judicial review para 57-8. '

*19 Metalclad judicial review, para 72. '

S Transcript, supra note 366, Mr. Clyde Pearce, Volume I, 30 August, 1999 at 51.

> Ibid. at 51-52.

" Ibid.




Professor Paterson arguee that “while ei;stomary international law mey only insist on a
basic minimum standard of treatment, the provisions of Article 1 105, interpreted in the
light of Chapter 18, probably establish a higher standard.”*"* Thomas would disagree
with this interpretatien. He peints out thet states did not enter into “unqualified national
treatment oblligations”- in the NAFTA, bUtrether eon'sidered it apbropriate to put limits on
the parts of their eeonomies that were fdr the e)tcidsive participatiorl of their own
nationals.’’> Annex. 1to the_NAFTA contains a list of federal meaSUres that would

otherwise be seen to be contrary to the Investment chapter.>'®

During the negotiations, there was concern that national treatment would still mean that a
country that treated its own nationals badly would leave a foreign investor with no
protection. Hence, the inclusion of the phrase, “in accordance with international law” to

ensure the treatment did not fall below an international minimum standard.’!’

' However, it has been arglied that Article 1105 eontains a much stricter standard. One

518

Chapter 11 award (Pope and Talbot ) agreed with th1s higher standard before they

retreated from this reasomng after the issuance of the binding Note of Interpretation of

5" Paterson, supra note 82 at 97. :

'S Thomas, Reflections on Article 1105, supra note 304 at 26.

516 These reservations and exceptions are listed in various Annexes to the NAFTA (especially Annexes I-
III) and in the case of Mexico include measures related to the following sectors: transportation,
telecommunications, petrochemicals, the postal service, professional services , and social services. Canada
and the United States have also included reservations with respect to some of these sectors in Annex II, in
some cases out of specific policy concerns and in others simply to preserve reciprocity or symmetry
between the obligations of Mexico and its NAFTA Parties. Trebilock and Howse, supra note 319 at 926.
U Thomas, Reflections on Article 1105, supra note 304 at 26. In the words of one former U.S. negotiator
there would be, “a residual, but absolute minimum, degree of treaty protection to investments, regardless of
possible vagaries in the host Party’s national laws and their administration, or of a host party’s lapses with
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Article 1105 by the NAFTA‘Part_ies.519 Nevertheless, this higher standard was picked up
by some academic writing and continues to be cited. It is beyond the scope of this
chapter to go into each Chapter 1 1 case’s interpretation of Article 1105, suffice it to say

that various tribunals have inte_rpreted itin 'diffefent ways.5 20

In fact, the unclear interpretation of Alttcle 1 105. led the three NAFTA governments
through the Free Trade Commission to vw»rite atBinding Note of Inter?retation5 2 on 31
July 2001, which clarifies and reaffirms the meaning of Article 1105.2 This Note is
consistent with the Supreme Cout't of Blf.itis_h' Celumbia’s judgment in the Metalclad

Judicial Review in that- it sets the .minimum Standard of treatrnent as that which is

respect to treatment of its own nationals and companies.” P. Gann, “The U. S Bilateral Investment Treaty

Program, 21 Stan. J. Intl. L. 373 (1985) cited in /bid. .

'8 pope & Talbot, supra note 310.

Y Ibid. On May 31, 2002, the Tribunal reexammed their Award in their Award on Damages in light of the

binding Note of Interpretatlon issued by the parties. Applying the customary international law standard,

they found that Canada’s action violated Article 1105.

52 The Azinian, (supra note 310) and the C.S.D. Myers Inc. v Canada tnbunal considered the meaning of

Article 1105 as did the D. Pope & Talbot, Inc. v. Canada tribunal. See Thomas’s discussion of the case law

in Thomas, Reflections on Article 1105, supra note 304 at 59-90.

52! For the full text of this Note of Interpretation see online: DFAIT Canada Homepage <http://www.dfait-

maeci.gc.ca/tna-nac/NAFTA-Interpr-e.asp> Interestingly, until very recently, Mexico has strongly resisted

the suggestion that interpretive statements could be used to clarify the meaning of Chapter 11 provisions.

Tollefson suggests that since the election of President Fox, Mexico has adopted a more conciliatory

approach to this question which directly resulted in this Note of i mterpretatlon See Tollefson, supra note 6

at 223; Mann and von Moltke, supra note 296 at 10.

522 The Note of Interpretation contains two sections. Section A is about “Access to Documents,” the

~ significance of which will be discussed below. Section B. is entitled “Minimum Standard of Treatment in
Accordance with Intemat10na1 Law” and sets out the understanding of Article 1105 between the three

NAFTA Parties:

1. Article 1105(1) prescribes the customary international law minimum standard of treatment of -
aliens as the minimum standard of treatment to be afforded to investments of investors of
another Party. :

2. The concepts of “fair and equltable treatment” and “full protection and security” do not
require treatment in addition to or beyond that which is required by the customary
international law minimum standard of treatment of aliens.

3. A determination that there has been a breach of another provision of the NAFTA, or of a
separate international agreement does not establish that there ahs been a breach of Article
1105(1). : :



http://www.dfait-maeci.gc.ca/tna-nac/NAFTA-Interpr-e.asp
http://www.dfait-maeci.gc.ca/tna-nac/NAFTA-Interpr-e.asp

consistent with customary international law and no more.””> Whilst IISD sees this
interpretive note as a positive step, it notes that it is far from clear how successful this
statement will be in opening up the process of arbitration,” noting that the answer will

only be given over time.***

2. Article 1110 - Expropriation
The Metalclad award’s expaﬁsive definition of Article 1 110’s expropriation provisions®>

is also troubling — perhaps even mbre so than Article 1 105, because as will be shown, it

523 Thomas, reflections on Article 1105 of NAFTA p 91. In this article, Thomas devotes substantial space
to explaining the customary international law standard on minimum standard of treatment through
international jurisprudence on the sub_] ect.
524 [ISD Note, supra note 380 at 3
535 Article 1110 states:
1. No Party may dlrectly or 1nd1rectly natlonahze or expropnate an investment of an investor of
" another Party in its territory or take a measure tantamount to nationalization or expropriation
of such an investment (“‘expropriation’), except:
a. For a public purpose;
b. On a non-discriminatory basis;
c. Inaccordance with due process of law and the general principles of treatment
provided in Article 1105; and
d.  Upon payment of compensation in accordance with paragraphs 2 to 6.
Compensation shall be equivalent to the fair market value of the expropriated investment immediately
before the expropriation had become known earlier. Valuation criteria shall include going concern value,
asset value (including declared tax value of tanglble property) and other criteria, as approprlate to determine
fair market value.
3. Compensatlon shall be paxd without delay and be fully reahzable
4. If payment is made in a G7 currency, compensation shall include interest at a
commercially reasonable rate for that currency from the date of expropriation until the date of
actual payment thereof.
5. If a Party elects to pay in a currency other than a G7 currency, the amount paid on the
date of payment, if converted into a G7 currency at the market rate of exchange prevailing on
that date, shall be no less than if the amount of compensation owed on that date of
expropriation had been converted into that G7 currency at the market rate of exchange
prevailing on that date, and interest had accrued at a commercially reasonable rate for that G7
currency from the date of expropriation until the date of payment.
6. Upon payment, compensation shall be freely transferable as provided in Article 11-9.
7. This article does not apply to the issuance of compulsory licenses granted in relation to
intellectual property rights or the revocation, limitation or creatlon is consistent with Chapter
Seventeen (Intellectual Property)
1. 8. For purposes of this Article and for greater clarity, a non-discriminatory measure of
general application shall not be considered a measure tantamount to an expropriation of a debt
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was not entirely clarified by Justice Tysoe in the Judicial Review and there has as yet, -
been no interpretive note about the intentions of the NAFTA Parties. It is suspected this
latter interpretation has not occurred because the Parties have trouble agreeing with the

scope of the definition of expropriafion given their differing legislative histories with the

con.cept.526 '

The Tribunal’s interpretation of Aﬁicle 1110 1s as follOws:

Thus, expropriation under NAFTA includes not o_nly. open, deliberate and acknowledged takings of
property, such as outright seizure or formal or obligatory transfer of title in favour of the host
State, but also covert or incidenta_l interference with the use of property which has the effect of

depriving the owner, in whole or in significant part, of the use of reasonably-to-be- expected
economic benefit of property even 1f not necessanly to the obvious benefit of the host State.*

[Emphasis added]

This effectively means that in the Tribunal’s :\/i'ew,- nondiscriminatory exercises of
regulatory power (i.e., legitimate 1egislation for the good of .the pﬁblic) may give rise to
compensation where the reasoﬁable expectations of profit are deprived by the action.’®
Thomas notes: | - e

This statement [Para 103 of the Award above] is the entirety of the Tribunal’s reasoning on the
scope of Article 1110. There is no reference to any authority, to any dictionary, or any attempt to
parse the words of the article. Yet, the Award’s use of the word “thus” suggests that the
conclusion set forth in paragraph 103 follows inexorably from the language of Article 1110.
However, in my respectful view, the Tribunal conflated two distinct legal concepts, expropriation,
on the one hand, and interference with property rights on the other hand. 529

security or loan covered by this Chapter solely on the ground that the measure imposes costs
on the debtor that cause it to default on the debt.
526 See Chapter two of this thesis. As was shown in that Chapter, the U.S. law on expropriation is
significantly broader than Mexico’s laws on the subject.
527 dward, supra note 3 at para 103.
52 Schneiderman, Taking Investments too far, supra note 36 at 7. It is noted that during the hearing,
counsel for Metalclad described the expropriation provisions in NAFTA as a “quite apparent generous
statutory provision.” See Transcript, supra note 366, Opemng statement by Clyde Pearce [Emphasis mine]
Volume 1, 30 August 1999 at 52.
'y homas The Experience of NAFTA, supra note 350 at 18-19. Thomas goes on to note that Article 1139
of the NAFTA, which defines the types of interested that can be considered an investment for the purposes
of chapter 11, extends Chapter 11°s protection to “real estate or other property...acquired in the expectation
or used for the purpose of economic benefit or other business purposes,” but does not go further and
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The Tribunal also added thé‘t- the iSsuanpe of the Ecologicaln Decree alone would have
amounted to an é){propriatibn requiring éompénéétion.s 30 E

When this interpretétionb was také'ri tb _Jﬁdicial Review by Mexico, vJ.ustice Tysoe ruled
that the question of the sc()pe> of Article 1110 Waé é question of law that could not be
disturbed. In other words, he did hot féel he had the power to rule on its meaning.
However, he did note in obiter dicta remarks that the Tribunal gave an “extremely broad’
definition to Article 1110, which would séem to indicate that he was “clearly skeptical”
of the intérpretatio’n.5 2 Deépité thié, Jusﬁce Tysbe’é view was ‘;thé Tribunal’s conclusion
that the issuance of the' Decree W'asl an act tahtamount to expropriation is not patently
unreasonable.”> It is trouh_hhg toAnote. that the broad definition of expropriation

survived the Judicial Review and is therefore pért of the emerging Chapter 11

jurisprudence.

This is a perplexing developmént if it was to be argued by other investors and/or followed
by future Chapter 11 tribuhals because it may cause governments to think twice before
enacting legislation that may have the sideieffect of taking the profits of a foreign
company, who may then threaten litigation .unde_r Chapter 11. As mentioned before, this

filter of legislation through a trade léns ié uhdééiréble because governments should be

identify a “reasonably-to-be-expected economic benefit” of the property itself to be a protected investment.
Ibid. at Footnote 76. - . T

% Award, supra note 3 at para 111.

3! Judicial Review, supra note 25 at para 99.

332 Thomas, The Experience of NAFTA, supra note 350 at 20.
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free to make legislative choices based on the qulie good. Canadian International Trade
Minister Pierre Pettigrew stated that: “...the ability of governments to regulate in the
public interest not be eomprer‘nisedv b"y uﬁihtended intefpretétio_ﬁs ef investment rules.”>**
The scope of expropriation provieiehs has been one of the most controversial aspects of

foreign investment over the past century and looks like it will continue to be so until the

issue of the scope of the definition is clériﬁed. :

A note of interpretatien'similar to the one 'about Article 1 105 is badly needed in order to
elucidate the scope of expropnatlon under Artlcle 11 10 Tollefson argues that now that
the NAFTA Parties have displayed a w1111ngness to use interpretive statements, and

J ustice Tysoe’s reluctan'ceto consider the issue has shown the limited role of judicial
review in constraining the interpretive discretion of Chapter 11 tribunals, there will be

0 535

increased pressure to develop a statement on Article 1110.>" This interpretive note could

specifically exclude from challenge non-discriminatory measures for a legitimate public
purpose. 5% When considering environmental measures that are alleged to be
discriminatory, the interpretive statement could direct the tribunal to consider a number of

factors before concluding that Article 1110 has been breeched. As Tollefson suggests,

they could include:

533 Judicial Review, supra note 25 at para 100.

534 Pierre Pettigrew, Notes for an address to the CD Howe Institute/Munk Centre for International Studies,
University of Toronto special meeting on “Investor Protection in the NAFTA and Beyond: Private Interest
Public Purpose”, Address to the CD Howe Institute, 28 September 2001. Cited in Wilkie, supra note 227 at
18.

535 Tollefson, supra note 6 at 223- 224

336 Article 915(1) of the NAFTA sets out legitimate objectives that such regulations and measures may
validly serve. They include: (a) safety; (b) protection of human, animal or plant life or health, the
environment or consumers. ..; and (c) sustainable development, considering among other things, where
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1.) the investment’s location and likely environmental impacts; 2) the local environment’s carrying
capacity; 3.) the current state of relevant scientific knowledge; and 4.)the need for governments to
employ a precautionary approach to development.’*’

XII. Signiﬁc_ance of fhis Case_/ Coﬁcludiﬂg ‘Remal.'k\s

The Metalclad caée is gigniﬁcant on many léyels. If says much about the potential
dangers of allowing an intérnational tribunai of technical trade experts to decide a matter
of national, political, social, and.legal sign_iﬁcance. It demonstrates how the Chapter 11
process seems to be weighted iﬁ favdur "(‘Sf inve_étors. It is a stark example of how the
story Qf an investor is bélliev.ed‘ove;r much 'e‘,vi‘clnexﬁce' frorﬁ‘.the NAFTA Party to the
contrary. Althbugh difficult th .piﬁpvoint,ll b‘élief:ve vit'also demonstrates how the process is
weighted against Southern governrﬁents, whose legal systems are presumed to be at the

very least opaque and at worst corrupt. -

This case also shows how a ld'cal protcst over the'environment, when taken out of time

~ and place, can seem absurd, arbitrary, and irrelevant. When one looks into the matter a

little fufther, one can see thét Guadal'éazqi is not just a little place in the middle of
nowhere where nothing happens aé Metalciad seemed to presume and the Tribunal
believed. Itisa hqtbed of emerging M¢xican deinocraqy, the people are politically active
and concerned about Whét happén'é in the1r cc;mrhunity. One of the major failings of
Chaptér 11 at the moment is that even 1f matters of environmental énd social concern
come before it, Tribunals seem to féel bdund to view arguménts before them through a

technical trade lens, which necessarily precludes a reasoned decision based on all factors

appropriate, fundamental climatic, or other geographical féctors, technological or infastructural factors, or
scientific justification but does not include the protection of domestic production.
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affecting the case and in this inSténoe;' 511 ovidence put before them. The Metalclad
Award io also a stark _eXarnplo of the potontiai dangers of allowiﬁg an international trade
tribunal to decide a matter that is of central local fmpoftance to the lives and well being of
people, but who are not parties t_o. tho dispote. Ultiﬁately, in praotical teﬁns, the
hazardous waste facility that'may’ have oéuse'd moré damage to peoplo’s health was
prevented from opening oy the Eco_logical .Decree. However, the waste still exists. This
makes it difficult to pinpoint wionérs and iosers in this case. Metalclad’s CFO, Anthony
Dabbene said last year that his company “really' lost because the court ruled there were
limits on the right of investors to contest rules that are not consisteot and legally

transparent.” 338

One of the legacies of this case 1s the infor.xhal‘_l.eg'al jurisprudence it leaves behind which
may enable a future claim from an investor ba.s.ed on successful arguments by Metalclad
in this case. However, it is hopéd thof' tho Tribunal’s finding of a breach of Article 1105
based on a lack of transparenoy will not be foll‘owed in future cases aﬂor Justice Tysoe
qualified that the Tribonal went béjood it’s juﬁsoiction io finding a breach. Further
weight to this hope is the Biﬁdiﬁg Note of Interpretation put forward by NAFTA Parties
last year, which also limits the scope of ArticleA 1 105 What is a more troubling legacy is
the expanded definition of “tanfafnount to expropriation.” At present, there is no clear

* definition on the concept of ind'irect‘expropriat-ion at international law. This means that a

537 Tollefson, supra note 6 at 224.
538 “Questions Remain After B.C. Supreme Court Upholds Metalclad Vlctory in Mexico Case”, Mexican
Forecast, 15 May, 2001, at 1 cited in Bzukovzc supra note 422.
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wide variety of measures 'aire Susceptiblé to lead to indirect expropriati(v)n.53 ® The
Metalclad Award does nothing to clarify this uncertainty. Perhaps a future note of
interpretation from NAFTA govern_rhents on eXpropriation such as the one described in

Part XII 2) of this chapter would assist in solvingvthis problem.

539 Rudolf Dolzer and Margrete'S’tevens, Bilateral Investment Treaties (The Hague: Martinus Nijhof
Publishers, 1995) at 100 cited in Schneiderman, Taking Investments too far, supra note 36 at 3.
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Chapter Five: Post- Metalclad - Conclusions and Implications

L Introduction
This chapter will synthesize the major arguments in each chapter and make a modest
attempt to suggest a way forward in addressing some of the concerns highlighted by the

Metalclad case study.

II. Thesis Conclusions

This thesis, anchored in the Metalclad case, demonstrates the inability of the present
institutions and laws of the international trading system to deliver social justice. When I
first read the Metalclad case, I wondered if this adverse result was part of the false
dichotomy embedded within international trade treaties between economic and social life.
I believe my instincts were correct. This thesis demonstrates the difficulty of influencing
and contesting international trade agreements and decisions, even when they directly
affect people’s lives. I have also argued that Metalclad epitomizes the potential problems
faced by Southern governments when acting within a particularly Northern framework

such as the international trading regime.

The methodological tools I have used to examine these issues were centered around the
insight that law is not obj eptive, but is.co-nstructed by the values and priorities of the
dominant discourse. These toois also allowed ﬁe to examine not only the text of laws
and decisions, but also the inﬂﬁence'of history, politics, and society on those laws.
Further, I have shown that the power that‘arbitratoré give to the law in practice is an

important part of what the law is.
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My inquiry revealed an incréasing trend fq; laWs relating to economics and markets to be
elevated into the jun'_sdi,cﬁo‘nvd‘f the i_nterﬁaﬁdnéi sphere. Often, when the law is taken out
of the national -s;.).her‘e,' tllvle.ébility. fbr peoﬁle to hﬁve a say 1n the vﬁy in which these
internaﬁonal laws are madé and applied ;ends to be diminished leéving a “democracy
deficit” in the supranational arena. Instead, thé field of intcmétional trade law is
dominated by a small nurnb_ér of téchnical trade experts who seem to view the discipline
of intemational trade law as an almost scientiﬁc endéavour. Thus, to trade insiders, these
objective principles can bgAédnsist.c'_:ntly ai)pliéd to'eve‘ry trade law dispute in a similar
manner. Chapter one of this thésié uncoyered a notion inherent within international trade
law that economics and markets are separate from politics and social life and therefore,
one does not need to intersect with the.o'ther. Put another way, a look at international
trade law reveals that economjcé is pﬁbﬁti?éd o'\;er social and political concerns. The

way in which social and political issues become excluded from international trade law

establishes a barrier to achieving social justice.

There is a growing awareness amongst schblars, NGO?’s, governments and society in
general, that cases Before’intematioﬁél_ffade tribunals do intersect with social life and
have an affect ‘on people w_ho may not necessarily be parﬁes to a trade dispute. Yet the
makers of international trade law seem slow to respond to this awareness. Current
international trade texts, such as NAF TA reQeal the underlying normative bias in favour

of economics that is embedded into the way these documents are worded. Further,
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current practices of internatiohal arbitratof_s in interpreting these laws still contain a

narrow economic focus.

There is another aspect to the Met.a.lc'lad 'story' and NAFTA’,S Chapter 11. That is the
North-South dimension. In Chapter oné, I questioned How free the leaders of developing
countries felt in their choice to bécomc é part of the international trading system, when
the prevailing wisdom seeméd to be that free‘ tfade was the only way to develop their
economies. Countries that weré not a paxt 6f\th_e infernational trading system would be

left out of receiving thev €COonomic prizes that come from opening their markets.

MeXico, albeit a leader of the developing world, ié ﬁeYertheles_s not as economically

| powerful as the United .Stat'es' dr Caﬁada. “_Howe_yer, Chapter twb revealed that through
the process of neo;libéfal r‘ef.o_rr'n,‘ obéniné its'ecoﬁén&y to foreign trade seemed like the
only option for Mexico to promote economic “grow'th. I explofed the extraordinary nature
of Mexico’s economic transition by looking at its history in relation to its economic
development, its attitudes towards the United States, and Mexico’s views about foreign
investment. Further, [ have shéwn that tﬁere is a specific history of distrust in relations
between Mexico and the United States., Which has served to 'create‘a unique treaty that is
imbued with each couptry’s uﬁde’rsfandirig_ ‘of the other. ’fhis history shapes the way in
which negotiat'ofs sought tb enshﬁné certain principles and articles into the NAFTA that
now influence the ways in which arbitrafors interpret and apply the text in Chapter 11
decisions. I argued that fhe Metalclad caée' demohstrates that Mexico is at a disadvantage

in the way Chapter 11 is applied. This case shows us the ‘fear factor’ is still present in
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the way in which Méﬁ(ico_is characte'ri‘.zed. Further, Mexico’s relative economic, political
and social instability in relation to the United States and Canada is another disadvantage

that caused the NAFTA treaty to have a larger impact in Mexico than the other two states.

The surrounding ciréumstahﬁeé that went into the eﬂshrining of the NAFTA were the
subjects of Chaptersl one aqd two. In Chaptérs three and four, I looked at how the text
and applicatioﬁ bf tﬁg 1';w pf NAFTA perpetuates .Mexico’s disadvantage in arbitral
hearings. Furthef, I reVeaied tﬁe constituﬁon-like natu:re of the NAFTA treaty. The
NAFTA is a snapshot of poliﬁcéﬂ, econofﬁic, and social relations in 1991. It binds not
only state and local govémménfs but aiso future gbvefnrhenfs. These actors, who were
not parties to the negotiations are now barréd frorh being able to change the NAFTA in
any significant way. waever, the nonnétiVe féundatiohs upon which the NAFTA
operates is from the prevailing wisdom of the early 1990’s of neo-liberal reform based on
Virtually no government intervention and free reign of the markets. This thinking has
since evolved and will no doubt continue to changé. Fuﬁher, the NAFTA disadvantages
local and state gb\}émments because 1t tends 'hto.pvr‘io'ritize the economic interests that are
built intb the intemafioﬁal tréde'law systerh over local concerns such as the environment
and public health. Currently, in.temationalvtrade law precludes the local government or
ordinary people from being able to partiéipéte in the ways in which the laws of NAFTA
affect their lives. Certain grbups; sﬁ;:h as [ISD afe .succeeding in putting forward theif
concerns in Chapter 11 tn'bunai hear‘ings.. In the Methanex claim, they are attempting to

encourage the Chapter 11 tribunal to consider the wider issues of public health that are

affected by Methanex’s claim of expropriation undér Article 1110 and a breach of




national treatment under Articles 1102 and minimum standards of international treatment
in Article 1105. However, it is still rare thét qitizens ére able to influence how the law of
NAFTA is applied in Chapter 11 césesf This‘.has to do with the private commercial
origins of Chapter 11’s arbitral ruleé and pfocédure, which sées the dispute as a conflict
between two private intéfes_t_s that does ﬁot affect any other party. However, as we have

‘ seen, the issues before .Chap-ter 1 1 tribunals often do héve a substantial element of public
interest. Nevertheless, we are leftv to trust fhaf arﬁitrators will apply the law in a way that
is fair and considerate of all surrouﬁ(Aiing'intere'st.s, even though they are selected by the
parties to the dispute on an ad hoc bésis, are paid for theirbsex;vices and are not bound by

any code of ethics. The Metalclad case shows us that this is a problematic proposition.

The international trade Tribunal in Mei_alclaq' appliéd the technical rules of Chapter 11 to
a messy dispute th.a‘t Went ﬁmch deéper than thg: 'tre'ciltment afforded to it by the Tribunal.
Metalclad highlights'the “democracy deﬁcit”wﬁich hés been discussed by many as the
biggest problem with international trade laws as they currently stand. A local community,
with a long political activist history protested the operation of a hazardous waste facility
in their local area. This causéd the municipal ger;ﬁor to deﬁy Metalclad a construction
‘permit on the grounds that it was unsafe and the community did not want it there. Had
the Tribunal considered Mexico’s evidence about the local community’s opposition,

rather than narrow questions about whether the profits of a foreign company had been

taken, the result may have been less alarming.




Metalclad also displays hints ofa Biased atﬁtudeI t(;wards México. The willingness for
the Tribunal to believe Metalclad’s side Qf fhe'story in the face of overwhelming evidence
to the contrary seems to indicaté fhe Tribunal’s distrust of Mexican law and government.
Perhaps to some degreé, the Tnfbtihal considered Mexico a qUaéi-stat(_e that was imbued
with negative traits, such as corrupt c_our.ts‘ancvl‘ intei‘nai confusion about the jurisdiction of
different levels of government rathe_r _thap positive sovereignfy. Moreover, in Chapter
two, I argued that the ‘feér factor’ that has been present in the U.S.-Mexico relationship
over the last century was efnbedded into the NAFTA in articles, such as the one on
expropriation, and is now présent in how Curreﬁt i_arbifral tn'bunals interpret NAFTA’s
Chapter 11. I have atter.npvted‘to,'(i_er‘non.st'rate. thlS by Qutlining.hbw the Tribunal
characterized Mexico, its’ legal system aﬁd the local people of Guadalcézar. Further, the
fact that the Tribunal believed Metalclad’s story over that of Mexico’s also indicates how
the Chapter 11 dispute resolution. mechanism is'-weighted to favour of the investor, which
seems highly problematic when the cése’s involve questioning governmental measures

intended to protect the public good. .

oL A Way Forward?

My insights into the inherent structufal and normative difficulties embedded within the
international trading system, and spécfﬁcally in the NAFTA, may leave the reader looking
for a call.for revOlutionary change. My béldéé't recommendation (althdugh perhaps not
quite revolutiqnary) isin reiétioh to futur¢ trade .and investment tréaties. I would urge

governments, particularly those in the South, to carefully consider the social, political and

economic implications of trade and investment agreements with Northern governments




(especially the United Stateé) Yéry éarefully‘ before signing ;them. A poteﬂtial trade and
investment agreement needs to be examined by prqspective signatories for its ability to
deliver social justicev for that state’s péople,_ not jusf for its promise of short-term
economic gains. The tréaties establishing the NAFTA and the WTO and their subsequent
dispute settlement jurisprudence prbvide somerusAeful precedential material for states that
are assessing these issues. For example, the investment chapter of the proposed FTAA
promises to further entfench the prihciple_s and normétive assumptions that underlie
NAFTA’s Chépter 11 ‘in't(.)" a tr¢aty that bivnds.3'4: coun‘;ri_és of 'the Afnericas. This can only
mean that the problefns Mexiéo has fvaqed’ in op¢fating undéf the NAFTA will be
exacerbated for ‘the countries of Latin Afnérica uhder the F TAA Unless the investment
chai)ter is substantially re-wﬁ&en td carvé out legitimate government measures from
falling under the scope of private investor complaints for issues such al\s national
treatment and exprobriation,v [ would advisé gpvemménts of the Americas to unite in an
attempt ‘to re-negotiate this chapter to incorporate signiﬁcarit changes. If this is not

practical, I would say do not sign the FTAA.

On the other hand, increasing globaliZatiqn or internétionalization of our economies
‘through closer trade links with the r_ést pf the wérld may be a reality that we all face. This
is not necessarily abad devlelop'ment ?er se.. However, awareness is emerging that an
important element Withjn intemational trade law is ’th;it theré needs to be a counterweight
to governments and corporations and théir 'intereéts. ». Those in power need to be able to be

prepared to reform the existing global trading system so that it can incorporate necessary

elements of social justice. Despite the narrow normative foundations of international




trade law, I believe 1t is possible.,for vfcrade insidors to acknowledge that trade and

economics and even .law do not opefate in isolotion of politics and they have the potential
to have an effect on poop‘len’s .liv.es.v Howévér, change frorn_within needs to be encouraged
by the wider society. We are alfeady seeing tnis occur in the protests of ‘progressive civil

society,”>*

which have been presont at every internzitional trade meeting since Seattle in
1999. It is hoped, as Ravi Kanbur suggests, that both sides will begin a more receptive

dialogue with each othé_r in the future.>!

In relation to Investor-State arbitration in NAFTA’S Chaptér 11, I believe that the most
hopoful forum for reform is the strengthening of the‘ Chapter 11 dispute resolution
mechanism. In the pnst, decision-rnakers .have'sho‘wn they can use the law to keep up
with society’s evolving beliefs.’ 4? :Sc.:nolars such as Philippe Sands describe a growing
awareness within intemationai law thot t}ie discipline shonld ée_we a broader range of

societal interests and it now connects with a wider range of actors and subjects.>**

544 are beginning to

Further, international trade law decisions such as Shrimp-T urtle
emerge. In this case, the WTO Appellate Body ruled in favour of the U.S. ban on the

import of Shrixnpfrom four Asian countries on the grounds that the shn'mp were captured

5401t is important to note that this is an imprecise term. ‘Commentators often disagree about the meaning of
‘civil society.” A good point that I recently heard at a conference was that the National Rifle Association

and the Klu Klux Klan are part of civil society. Therefore I insert the word ‘progressive’ before the term
‘civil society’ to-mean NGO’s and citizens concerned with the inclusivity of social and environmental

justice in international trade agreements. Itis noted this term needs further study and clarification.

' Kanbur, supra note 88.

342 1 am thinking here of decisions such as the U.S. Supreme Court’s decision in Brown v. Board of

Education 37 U.S. 483 (1954) USSC which was a watershed for the rights of African Americans in the

U.S., and Mabo and Others v. Queensland, (No. 2) 175 CLR 1 F.C. 92/014 where the Australian High

Court recognized for the first time that indigenous people existed on the land prior to British Colonization

(ie that Australia was not terra nullius when the British arnved

8 Sands, supra note 40 at 527.
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in a manner that was daﬁgeroué to éndangéred sea turtles. The Shriinp-T urtle decision
suggest.‘s that some international trade _decision-makiﬁg bodies are willing to consider
broader sets of values beyond the texts of intér_national treaties such as the GATT. It
illustrates that there is pefhéips é Wiilin@ess in sofne instances to establish procedural
changes which accommodate fﬁe views c;f ﬁonfstéte actors in international legal

pI’OCGSSCS.S"'5

I want to suggest that NAFTA Chapter 11 arbitral panels, like the WTO Appellate Body,
could take similar kinds of social values info account when making their decisions. We
are perhaps beginning to see traces of this approach in Chap'te.r 11 cases such as
Methanex, where for ‘the ﬁrstAtir.r.lé,- thé subﬁliésion of amicus "cux.'iae has been allowed.
However, this hope is soﬁewhat diminishéd b'y the private commercial law origins of
NAFTA’s Chapter 11 dispute resolution mechanism. .Chapter 11 differs from the WTO
in that it involves an indiiliduai suing a state, rather than a étate-to-state dispute. This is
exemplified by rules sﬁch as NAFTA’s Article 1136, which conétrain the applicaﬁon of
the declision of the tribunal solely as befweeri fhe ’parfies. Nevertheless, as mentioned in
Chapter three of this thesis, thefe isa gréwing ackﬁowledgement that decisions of
Chapter 11 tribunals are becoming an infofnial body of jurisprudence. This phenomenon
may fuel the call for considei‘atibﬁ of thg broader implications of the dispute beyond the

interests of the two parties involved in the case..

% Shrimp-Turtle, supra note 40.

545 Sands, supra note 40 at 543. This was the first WTO or GATT case in Wthh written statements of
NGO’s became part of the written record on the basis of which the Appellate Body reached its decision.
See Dukguen Ahn, “Environmental Disputes in the GATT/WTO: Before and After US-Shrimp Case,”
(1999) 20 Mich J. Int’'1 L. 819 at 839 41
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If We are to trust arbitratofs to ébpiy the NAFTA and fill in the gaps in the text in a
manner which reflects the evolution of thivrilking about international trade law, the process
needs to be improved. The first way‘in wﬁich this could bé done is fo compile a list of
arbitrators which includes }more candidates who have had pra_ctice experience in Mexico.
This would perhapé assist invadd_resﬂsing fhé lviﬁd.érlying attitudes of tribunals toward Third
World States. Also, inciuding arbitrators that have experience in incorporating social and
environmental factors in_tq economic aeéisions wéuld be helpful. This is a challenge,
because the arbitrétoré stil‘lr rieed to '.undelnrs:tvand. thé fréd_e rules which will remain the
framework under which the parti‘es.vizv.ill Oﬁtliné theirAargu_merits_. Further, there is no
guarantee that even é liﬁéi;al;miﬁded z;fl;itrato; would feél that they had ény scope to
apply non-trade principles or values to tréde disputes. There is no getting around the fact
that the rules of Chapter 11 contain a naﬁow economic focus. It would be an interesting
area of future research to study whéther liberal-minded arbitrators produced trade
decisions that incorporated broader social pﬁncibles into trade disputes. Another way to
increase our confidence ’in' £he cdmpetehce 6f arbitrators is to lay down a code of conduct
that arbitrators must follow. In the event that an arbitrator bfeaches this code, there

would be a mode of redress under which that arbitrator could be punished.

During treaty negotiations, it is difficult for negotiators to predict exactly how a treaty
will be used in practice. Further, NAFTA parties and their future successors are bound to
the treaty once it is signed and, in the case of Chapter 11, they have effectively offered an

invitation to private individuals to sue them without imposing any corrésponding duty on
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the plaintiff. Given these factors, it is important for the NAFTA Parties to be able to
clarify the dimensions of the ru‘les- under which they intend to be bound. Issuing more
binding notes of interpretation may help fp_cl_arify éertain concepts or articles that are
causing ihterpretive p.ro.blcms.fo'r fhé ‘infor;hdl jurisprudehcé gmerging from Chapter 11
arbitral triBunals. Tihev. ﬁrsf Biﬁd{ng Néte bentéfpretation concerning Article 1105 and
transparency provisiqns seemed to be ahelﬁftil .guide to arbitrators in illuminating the
intention of the three NAFTA Parties when they.negotiated these elements of the
NAFTA. It remains to be seen whether arbitrators will follow fhgse guidelines in future

Chapter 11 cases.” -

In addition, I would élso reéommerid procédural changes that may address some of the
concerns about the dispute resolﬁtion process I described in Chapter three. In order to
incorporate social values into trade ,d‘ecis‘ionso'n a procedural level, reforms such as
allowing amicus curiae from ¢6nc¢'rned third pa;lftie's is one wasl to address a number of
perspectives on a diSpﬁte. .Further, .openin‘g the heérings to the public who are interested
in the outcome of the decis.ivon.b_ecause it affects their lives is a promising developmeni.
Moreover, broadcasting hearings and making court docqments available to the public is
another way to make t_he process more open and ﬁénsparent. Adding an appeal process
and reqﬁiring full reaSoﬁs for arﬁi&éﬂ dec_:is'ibn's does not address the structural inequalities
that operate on a discursive level in the NAFTA; However, a more open process where
their decisions are subject to gréater scrutiny may encourage arbitrators to give careful

consideration to how they apply the law and take into account the consequences of their
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decision on the informal jurisprhdehce in: the law of NAF TA. This would go some way

to addressihg thepr’obl_eri;atic na'_ltureA of awards such as Metalclad.

‘Our dorﬁestic legal syéfem‘s’are far froﬁ; perfect. .‘But they do seem to contain more scope
for active participation from concerned citizen’s that are affected by the outcome of a legal
decision. If it were possible to allow inore 's;pacé for participatibn in international trade
law and a more hblisti_c 100kv‘a‘vti tﬁg way tr;ade has an irﬁpac’t oh chér g;)als, I believe we
would be able to cféate a fairer ’system thét 1s rhore_ éoc_ialiy just ahd, in hiy view, more .

civilized.

If we see globalization asa tWo way for¢e 'Which berhaps started out being imbued with
Western- values but is now beving.'c;ha'lllenge‘d and qhanged by pafticipaﬂté in the system
w}i‘o' have diffefer;t 4va'111'1‘es and exﬁérieﬁéés,'éérhaps w"e can entertain the iﬁotion‘ that
international trade law will not be a r1g1d and static diﬁcipline, buf one that takes into
account changing values aﬁd ié a hybrid of tﬁe ﬁolicie‘s and values of all members of the

system, not just the dominant ones.
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