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Abstract 

Undertaking public interest development projects by States often entails displacements of 

inhabitants in project areas. Though undertaken in the name of public interest, such displacements 

sometimes involve flagrant violations of international human rights norms. Consequently, the 

displacees face severely adverse consequences that are disproportionate and identical to those in 

displacements due to conventionally recognized causes, e.g., conflict situations. By demonstrating 

the extending conceptual domain of crimes against humanity, this thesis argues that such grave 

development-induced forcible displacements (DIFD) in peacetime may fall within the Rome 

Statute’s formulation of the crime against humanity of forcible transfer of population. Therefore, 

the thesis proposes that the International Criminal Court (ICC) may prosecute the perpetrators of 

grave DIFDs where elements of that crime are satisfied and the concerned State is unwilling or 

unable to prosecute such a crime, as envisaged in the Rome Statute. Recently, the ICC’s Office of 

the Prosecutor (OTP) has expressed its intention to prosecute such crimes under the Rome Statute. 

The prosecution grave DIFDs in the ICC, as a last resort, is necessary to end the culture of 

impunity, which is the consequence of a) the ubiquitous sponsorship of these displacements by 

State actors and consequent unwillingness to prosecute this offence, or b) the lack of national legal 

mechanisms and consequent inability to prosecute this offence in the national domain. 

This thesis demonstrates the expanding domain of crimes against humanity through a detailed 

discussion on its origin and evolution to situate a grave DIFD within the domain of the crime 

against humanity of forcible transfer of population. Based on that foundation, it further 

demonstrates that all the elements of this crime under the Rome Statute may be satisfied in a grave 

DIFD case. Thereby, it argues that prosecution of a grave DIFD as a crime against humanity of 

forcible transfer of population is theoretically feasible. The thesis’ case study analysis 

demonstrates that the theoretical feasibility is also underpinned by factual reality. Therefore, the 
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thesis concludes that, to ensure justice, the OTP should deliver on its commitment to prosecuting 

such crimes, and the international community should collaborate toward that end. 
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Lay Summary 

The Rome Statute has enabled the International Criminal Court (ICC) to prosecute such grave 

offences as crimes against humanity when a State is unwilling or unable to prosecute those 

offences nationally. This thesis demonstrates that the conceptual periphery of crimes against 

humanity has been widening with time, incorporating new crimes and acts. It argues that 

displacements for development projects sometimes violate the international human rights norms 

so gravely that they may fall within the widening borders of crimes against humanity, as 

incorporated in the Rome Statute. The ICC’s Office of the Prosecutor’s recent decision to 

prosecute such offences is also aligned with this argument. Furthermore, through a case study, this 

thesis shows that such grave development-induced forcible displacements and their national non-

prosecution are a reality. Therefore, in such situations, the ICC should step in to deliver justice, 

and the international community should cooperate in that regard. 
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dispossession of land. 
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Chapter 1 

Introduction 

1.1 Contextual Background of the Study  

The history of human rights violations is much older than that of their recognition and protection. 

Unfortunately, throughout the history of humanity until now, States or State-backed actors as 

violators of human rights have mostly been in the shadows, enjoying impunity. There is no denying 

that a State should undertake development projects for the well-being of the people. For the sake 

of development projects, sometimes it becomes necessary to displace or resettle people living in a 

project area to some other places. Such displacement or resettlement of people is a common 

phenomenon. However, the process of displacement should comply with the human rights 

standards set out by different international instruments.1 Examples of stipulations in those 

instruments include exploration of every viable development alternative and option other than 

eviction, comprehensive consultation with the affected people, thorough environmental and socio-

economic impact assessments, proper prior notice for displacement and resettlement, fair and 

adequate compensation for the displacees, compliance with national and international laws, 

guarantee of legal remedies, mitigation of adverse consequences, etc. Sometimes, these 

stipulations and standards are not adhered to. Consequently, the displacement of people becomes 

forcible, “leading to violations of human rights and a significant reduction in the level of individual 

 
1 Related international instruments include the United Nations Basic Principles and Guidelines on Development-Based 

Evictions and Displacement, 2007; the International Covenant on Civil and Political Rights, 1966; the International 

Covenant on Economic, Social and Cultural Rights, 1966; the Universal Declaration of Human Rights, 1948; the 

United Nations Guiding Principles on Internal Displacement, 1998; the Voluntary Guidelines on the Responsible 

Governance of Tenure of Land, Forests and Fisheries, 2012; the Declaration on the Right to Development, 1986. 
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and community security”.2 Worse yet, sometimes, in the name of the ostensible greater good, 

people are unlawfully displaced in flagrant violation of their human rights, causing them severely 

adverse consequences—which are disproportionate and hence highly questionable.3 This is often 

the case when States, especially developing and populous ones, pursue “intensive models of 

development detached from the principles of sustainable development”4 and cause mass 

displacement.5 For example, China alone displaced 45 million people from 1950 to 2000 as a 

consequence of development projects, the majority of whom were in urban areas.6 The number 

further increases to 70 million if the time frame is expanded to include 1950 to 2008.7 In India, 25 

million people (some indicate as many as 50-60 million) were displaced due to development 

projects from 1947 to 1997.8 Comparatively smaller States are no exceptions to this unfortunate 

phenomenon. From 1957 to 1962, a hydroelectric project displaced approximately 40% of the 

residents in the Kaptai sub-district in Bangladesh (then East Pakistan), and among the 100,000 

displacees, 50,000 had to migrate to the neighbouring country, India.9 “Such miserable and human 

 
2 Bogumil Terminski, Development-induced Displacement and Resettlement: Theoretical Frameworks and Current 

Challenges (Geneva: University of Geneva, 2013), 14. 

3 See for details Paul D. Ocheje, ““In the Public Interest”: Forced Evictions, Land Rights and Human Development in 

Africa,” Journal of African Law 51, no. 2 (2007): 175-176. 

4 Terminski, Development-induced Displacement, 14. 

5 Ibid. 

6 Jason Stanley, “Development-induced Displacement and Resettlement,” in Forced Migration Online Research 

Guide 2004 (Oxford: Refugee Studies Centre, University of Oxford, 2004), 4. 

7 Julie Koppel Maldonado, “A New Path Forward: Researching and Reflecting on Forced Displacement and 

Resettlement: Report on the International Resettlement Conference: Economics, Social Justice, and Ethics in 

Development-Caused Involuntary Migration,” Journal of Refugee Studies 25, no. 2 (2012): 194.   

8 Lakshman K. Mahapatra, “Testing the Risks and Reconstruction Model on India’s Resettlement Experiences,” in 

The Economics of Involuntary Resettlement: Questions and Challenges, ed. Michael M. Cernea (Washington, D. C.: 

World Bank, 1999), 191. 

9 David E. Sopher, “Population Dislocation in the Chittagong Hills,” The Geographical Review 53, no. 3 (1963): 347. 

For a detailed consideration of the mass exodus due to the Kaptai hydroelectric project, see Muhammad Ishaq, ed., 

Bangladesh District Gazetteers: Chittagong Hill Tracts (Dhaka: Ministry of Cabinet Affairs, Establishment Division, 
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rights violating phenomena”10 are also observed worldwide in countries like “Cambodia, Vietnam, 

Turkey, Nepal, Ghana, Egypt, Zimbabwe, Sudan, Lesotho, Argentina, Paraguay, Brazil, etc.”11 

Unfortunately, people often have no option but to endure such kinds of resettlements, accompanied 

by gross violations of the norms of human rights.12 Resistance, if any, “is observed against such 

evictions only as a direct consequence of exclusion from planning, decision-making, and 

monitoring of involuntary resettlement” but most often brings no positive outcome or remedy for 

the displacees.13  

It is true that the perpetrators of such heinous displacements may be held responsible under 

national mechanisms or prosecuted in national courts. Often, however, States lack the willpower 

or legal means to a) ensure compliance with international human rights norms in development 

projects and b) hold perpetrators criminally responsible for their gross violations. Without such 

mechanisms for accountability, there is a growing culture of impunity pertaining to gross human 

rights violations in development-induced forcible displacements. Moreover, the human rights 

violating acts sometimes amount to expulsion or coercion—which is a constituent element of the 

crime against humanity of forcible transfer of population14 under the Rome Statute15 and may 

 
Government of Bangladesh), 1975; Harikishore Chakma et al., Bara Parang: The Tale of the Environmental Refugees 

of the Chittagong Hill Tracts (Dhaka: Center for Sustainable Development, 1995). 

10 Terminski, Development-induced Displacement, 15. 

11 Ibid. 

12 Ibid, 14. 

13 Ibid. 

14 Assembly of States Parties to the Rome Statute of the ICC, Elements of Crimes, Official Records, 1st Session, ICC-

ASP/1/3, 3-10 September 2002, https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-

45BF9DE73D56/0/ElementsOfCrimesEng.pdf (hereinafter the “EOC”), 6. 

15 United Nations General Assembly, Rome Statute of the International Criminal Court (last amended 2010) (adopted 

on 17 July 1998 by the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an 

International Criminal Court, entered into force on 1 July 2002), ISBN No. 92-9227-227-6, https://www.icc-

cpi.int/resource-library/documents/rs-eng.pdf, hereinafter referred to as the “Rome Statute”. 
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cause a development-induced forcible displacement (hereinafter “DIFD”) to be grave or heinous 

enough to fall within the domain of that grave crime. To further clarify, to qualify as a forcible 

transfer of population specifically, a DIFD, though it may be a human right violation itself, must 

be carried out by way of expulsion or coercion—which is one of the EOC stipulations like that of 

the unlawful nature of the displacement.16 Therefore, throughout this thesis, the human rights 

violating acts in the process of a DIFD are mentioned only to demonstrate the expulsive or coercive 

nature of any such displacement with reference to the elements of the crime of forcible transfer of 

population, as specified in the EOC, and the term ‘heinous’ is used to indicate the gravity of such 

a displacement.  

Against this backdrop and to end the ongoing culture of impunity, this study aims to a) link heinous 

DIFDs with the crime against humanity of forcible transfer of population under the Rome Statute 

and b) thereby suggest the International Criminal Court (hereinafter the “ICC”) as a viable forum 

for its prosecution in case of a State’s inaction. In that way, the thesis aspires to contribute toward 

filling any potential void of enforcement and deterrence against such heinous DIFDs. However, 

the thesis does not, in any way, deny the feasibility or importance of prosecuting a heinous DIFD 

at the national level. Throughout the thesis, the use of the Rome Statute framework is advocated 

subject to the context where a heinous DIFD is tantamount to a crime against humanity and only 

as a last resort in case of any State’s inaction, as envisaged in the framework itself.17  

 
16 EOC, 6-7. 

17 The preamble of the Rome Statue emphasizes that “the International Criminal Court established under this Statute 

shall be complementary to national criminal jurisdictions”. In addition, article 1 of the Rome Statute reiterates that the 

ICC “shall be complementary to national criminal jurisdictions”. Judge Kaul has clearly explained the matter: 

In normal circumstances, States will investigate or prosecute offences. The Court can only act where 

States are unwilling or unable genuinely to investigate or prosecute offences. The primary 

responsibility to investigate and prosecute crimes remains with the States. 
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1.2 Focus and Scope of the Study  

The focus and scope of this thesis will be around the discussion of the DIFDs vis-à-vis the crime 

against humanity of forcible transfer of population under the Rome Statute only. Though the thesis, 

at the outset, explores the widening domain of the notion of crimes against humanity, this is 

intended merely to locate heinous DIFDs within that domain and to justify the application of the 

Rome Statute framework to those displacements. While giving a brief account of the focus and 

scope of the thesis, the ensuing paragraphs elucidate, in light of the extant literature, the notions 

of crimes against humanity, forcible displacement, and DIFD and compendiously demonstrate why 

the DIFD’s prosecution in the ICC is legally feasible.  

The commission of crimes against humanity dates back to the dawn of humanity itself, but the 

recognition and incorporation of these crimes in the legal domain are a relatively recent 

phenomenon of the twentieth century.18 Despite its disorderly evolution19, the concept of crimes 

against humanity is well recognized today in the domain of customary international law20 and is 

“clearly part of a functioning, institutionalized system of international criminal law”.21 However, 

these crimes’ definition, meaning, scope, contents, and periphery are ‘shrouded in ambiguity’22 

 
Judge Hans-Peter Kaul, “The International Criminal Court – Its Relationship to Domestic Jurisdictions,” in The 

Emerging Practice of the International Criminal Court, eds. Carsten Stahn and Göran Sluiter (Leiden: Martinus 

Nijhoff Publishers, 2009), 33. 

18 Beth Van Schaack, “The Definition of Crimes against Humanity: Resolving the Incoherence,” Columbia Journal 

of Transnational Law 37, no. 3 (1999): 789. 

19 Darryl Robinson, “Defining “Crimes Against Humanity” at the Rome Conference,” The American Journal of 

International Law 93, no. 1 (1999), 44. 

20 Norman Geras, Crimes Against Humanity: Birth of a Concept (Manchester: Manchester University Press, 2011), 

vii. 

21 Richard Vernon, “What is Crime against Humanity?,” The Journal of Political Philosophy 10, no. 3 (2002): 233. 

22 Diane F. Orentlicher, “Settling Accounts: The Duty to Prosecute Human Rights Violations of a Prior Regime,” The 

Yale Law Journal 100, no. 8 (1991): 2585. 
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and imprecise.23 Features which distinguish a crime from being a general offence under national 

law and elevate that to the rank of a crime against humanity are not unanimously agreed upon.24 

The commission of certain grave criminal acts ‘as part of a widespread or systematic attack against 

a civilian population’ is predominantly considered to be the distinguishing feature.25 In general, 

the crimes consist of two broad characteristics: a) they are atrocious enough to be “viewed as an 

attack on the very quality of being human”, and b) they are atrocious enough to be considered as 

“an attack not just upon the immediate victims, but also against all humanity, and hence, the entire 

community of humankind has an interest in” their punishment.26 Based on different international 

instruments and judicial decisions27, Professor David Luban has attempted to render a general 

conceptual understanding and the features of crimes against humanity:  

Crimes against humanity are international crimes committed by politically 

organized groups acting under color of policy, consisting of the most severe and 

abominable acts of violence and persecution, and inflicted on victims because of 

their membership in a population or group rather than their individual 

characteristics.28 

He considered these crimes to be “simultaneously offences against humankind and injuries to 

humanness” and their perpetrator to be “hostis humani generis—an enemy of all humankind”.29 In 

 
23 Phyllis Hwang, “Defining Crimes Against Humanity in the Rome Statute of the International Criminal Court,” 

Fordham International Law Journal 22 (1998): 487. 

24 Charles Chernor Jalloh, “What Makes a Crime Against Humanity a Crime Against Humanity,” American University 

International Law Review 28, no. 2 (2013): 384. 

25 Ibid. 

26 Sean D. Murphy, First Report of the Special Rapporteur on Crimes Against Humanity (submitted to the International 

Law Commission of the United Nations General Assembly at its 67th Session, 4 May - 5 June 2015 and 6 July - 7 

August 2015), UN Doc. A/CN.4/680 (17 February 2015), 12, para 27. 

27 For a brief overview on the varying definitions and contextual and other elements of the crime against humanity, 

see Jalloh, What Makes a Crime Against Humanity, 381-441. 

28 David Luban, “A Theory of Crimes Against Humanity,” Yale Journal of International Law 29 (2004): 108. 

29 Ibid, 90. 
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presenting the current features of crimes against humanity, Professor Massimo Renzo follows 

Professor Luban but advocates expanding the notion of the crimes and including more uncovered 

crimes.30 Endorsing Professor Luban’s view, he further states that humans, being political animals, 

have to live in ‘politically organized groups’.31 If such groups “use their power, perversely, to 

attack rather than to protect their citizens, this fundamental aspect of the victims’ humanity is 

assaulted; and this assault is so serious that the international community cannot leave it 

unpunished”.32 Thus, the notion of crimes against humanity has identified some heinous acts by 

the States or governments or communities against their citizens to be abhorrent, “legally prohibited 

and sanctionable in terms of global justice and the laws of humanity”.33 In addition to conceiving 

the crimes against humanity in consequentialist terms, these crimes have been conceptualized in 

motivational terms as well since they are committed “against the metaphysical and practical 

identity of all human beings” and “injure humanity as the intersubjectivity of all human beings”.34 

From that standpoint, the crimes against humanity are crimes “against the human status, or against 

the very nature of mankind”.35 The normative implications of the doctrine of crimes against 

humanity, despite its gray areas, are apparent: the international community is resolved against the 

culture of impunity as to planned heinous crimes of any kind, even if committed under a State or 

governmental authority.36 Geoffrey Robertson considers such precedence of humanity over 

 
30 Massimo Renzo, “Crimes Against Humanity and the Limits of International Criminal Law,” Law and Philosophy 

31, no. 4 (2012): 443, 444, and 448. 

31 Ibid, 445 and 446. 

32 Ibid, 446. 

33 Xunwu Chen, “The Concept of Crimes Against Humanity and the Spirit of Our Time,” Journal of East-West 

Thought 3, no. 2 (2013): 25. 

34 Ibid, 25 and 33. 

35 Hannah Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil (London: Penguin Books, 2006), 268. 

36 Orentlicher, Settling Accounts, 2586. 
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sovereignty as a key to global justice and an invaluable outcome of international law, whose 

protection had long been warranted in the wake of increasing atrocities:37 

. . . [i]t has been the great achievement of international law, by the dawn of the 

twenty-first century, to lift the veil of sovereign statehood far enough to make 

individuals responsible for the crimes against humanity committed by the States 

they formally commanded, while at the same time developing a rule that those 

States have a continuing duty to prosecute and punish them, failing which another 

State or the international community may bring them to justice.38 

In this spirit of global justice, the concept of crimes against humanity is evolving. It is the 

responsibility of the international community “to constantly revise this concept in terms of the 

spirit of our time and of all times”39 so that no emerging heinous acts go unpunished. The 

contemporary legal literature has already been strongly advocating for a progressive expansion of 

the notion of crimes against humanity and the inclusion of emerging crimes and acts.40 In 

consonance with this contemporary movement, this thesis seeks to place heinous forcible 

displacements in development projects within the domain of crime against humanity of forcible 

transfer of population and prosecute the perpetrators under the Rome Statute framework. 

The concept of forcible displacement is described by different terminologies, e.g., “expulsion, 

transfer, deportation, migration, dislocation—illegal, involuntary, forced, coerced, and unlawful”, 

but the objective and consequences are identical: “the removal of a group of people” from their 

 
37 Arendt, Eichmann in Jerusalem, 273. 

38 Geoffrey Robertson QC, Crimes against Humanity: The Struggle for Global Justice (New York: The New Press, 

2000), 205 and 206. 

39 Chen, The Concept of Crimes Against Humanity, 43. 

40 Christopher Roberts, “On the Definition of Crimes Against Humanity and Other Widespread or Systematic Human 

Rights Violations,” University of Pennsylvania Journal of Law and Social Change 20, no. 1 (2017), 26, citing various 

contemporary academic writings. 
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homes.41 The consequences of such displacements are often fatal and sometimes seen to have led 

the displacees “to their destruction and [the destruction of their] distinctive way of life”.42 Such 

adverse consequences faced by the victims are similar irrespective of the displacement’s cause—

be it a conventionally recognized cause, e.g., conflicts, or not, e.g., DIFDs.43 Therefore, 

international concerns and mechanisms may be required to safeguard the victims and prosecute 

the perpetrators of atrocious DIFDs in case of inadequacy of national mechanisms or inaction of 

national authorities.44 However, despite destructive displacements being an age-old phenomenon, 

protection of the displacees, condemnation of such displacements—and their attribution as 

crimes—have become subjects of international legal codification only recently.45 In the domain of 

international law, a United Nations Commission on Human Rights Report provides a list of 

contemporary criteria in condemning displacement as unacceptable and aspires to safeguard 

people from that kind of displacement, but falls short of recommending any legal sanctions for 

that.46 In fact, the extant norms of international humanitarian and human rights laws are inadequate 

 
41 Grant Dawson and Sonia Farber, Forcible Displacement Throughout the Ages: Towards an International 

Convention for the Prevention and Punishment of the Crime of Forcible Displacement (Leiden: Martinus Nijhoff 

Publishers, 2012), 1. 

42 Ibid. 

43 Dawson and Farber, Forcible Displacement Throughout the Ages, 129. 

44 Rebecca Dickey, “The Evolution of Forced Displacement in International Criminal Law,” PKI Global Justice 

Journal 58 (2019), accessed 23 July 2021, https://globaljustice.queenslaw.ca/news/the-evolution-of-forced-

displacement-in-international-criminal-law. 

45 Dawson and Farber, Forcible Displacement Throughout the Ages, 1. 

46 The alternative but stand-alone criteria, as noted in the Report in identifying international law violating 

displacements, are as follows: 

(a) They are collective in nature, affecting a group of persons. The population transfers can involve 

large numbers of people in a single event or they can be gradual, incremental or phased; 

(b) They are carried out by force or threat of force; 

(c) They are involuntary, without the full informed consent of the affected population(s); 

(d) They are deliberate on the part of the Government or other party conducting the transfer, with 

or without whose knowledge the violations occur; 
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in comprehensively prohibiting forcible displacement and addressing the consequent liabilities.47 

In filling this undesirable vacuum, the emerging role of international criminal law is commendable. 

International criminal law has prohibited and criminalized forcible displacement through “a 

complex network of distinct but overlapping offences” including a) war crimes of ‘unlawful 

deportation’ or ‘unlawful transfer’, and b) crimes against humanity of ‘deportation’ or ‘forcible 

transfer’ or ‘persecution’ or ‘other inhumane acts’.48 The efficacy of such prohibition and 

criminalization lies in escalated deterrence through legal punishment.49 Since contemporary 

displacement crimes are “associated with failures of domestic sovereignty, either because of State 

inability to prosecute or because of illegitimate State reluctance to prosecute”, the role of 

international criminal law pertaining to human rights violations in various displacements is 

particularly relevant.50 By prohibiting and criminalizing displacement crimes, international 

criminal law has ultimately attempted to safeguard every person’s undeniable human right not to 

be disturbed while living in one’s home.51 The UN Report on Population Transfer has found that 

 
(e) They are systematic, forming a pattern of policy or practice; 

(f) They are discriminatory, affecting a distinct population or distinct populations; and 

(g) They take place without due process.  

See Awn Shawkat Al-Khasawneh, Freedom of Movement - Human Rights and Population Transfer: Final Report of 

the Special Rapporteur (submitted to the Sub-Commission on Prevention of Discrimination and Protection of 

Minorities, the Commission on Human Rights of the United Nations Economic and Social Council at its 49th Session, 

4 - 29 August 1997), UN Doc. E/CN.4/Sub.2/1997/23 (27 June 1997) (hereinafter the “UN Report on Population 

Transfer”), 4, para 10. 

47 Victoria Colvin and Phil Orchard, “A Forgotten History: Forcible Transfers and Deportations in International 

Criminal Law,” Criminal Law Forum 32, no. 1 (2021): 55. 

48 Ken Roberts and James G. Stewart, “Delimiting Deportation, Unlawful Transfer, Forcible Transfer and Forcible 

Displacement in International Criminal Law: A Jurisprudential History,” African Journal of International Criminal 

Justice 5, no. 1 (2019): 56 and 95. 

49 Colvin and Orchard, A Forgotten History, 58. 

50 Alexander K. A. Greenawalt, “The Pluralism of International Criminal Law,” Indiana Law Journal 86, no. 3 (2011): 

1096. 

51 Dickey, The Evolution of Forced Displacement. 
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this human right, though widely recognized as fundamental and a precondition to other human 

rights, is often violated by various acts and in different circumstances, including development 

projects.52 

In the domain of development literature, forcible transfer of population due to development 

projects has generally been addressed in different terms, e.g., development-induced displacement, 

project-induced displacement, displacement for development, resettlement for development.53 But 

the definition of development and a list of development projects are barely comprehensive. 

Descriptively, development is referred to as the “enhanced production or distribution of perceived 

public or private goods”, and development-induced displacement as “the exclusion of people, for 

the purpose of development, from one or more current crucial uses of a particular area of land or 

another territory”.54 Development projects requiring acquisition of land or changes in its use 

sometimes cause “physical and economic displacement” and may thereby lead to long-term 

impoverishment, social and economic disintegration, and disempowerment for the affected 

people.55 What is even worse is that the process of such displacement is often accompanied by 

gross violation of human rights and international law norms by different actors. Such human rights-

violating acts sometimes act as expulsion or coercion and render a displacement forcible enough 

to elevate it to a crime against humanity. In brief, the inhuman hardships and irreparable damage, 

 
52 Al-Khasawneh, UN Report on Population Transfer, 5, paras 11 and 12. 

53 This section is partially based on the author’s unpublished paper titled “Reparative Justice for the Victims of the 

Crime against Humanity of Forcible Transfer of Population vis-à-vis Development Projects: An Appraisal of the Legal 

Framework in the Rome Statute”. 

54 G. Peter Penz, Jay Drydyk, and Pablo S. Bose, Displacement by Development: Ethics, Rights and Responsibilities 

(Cambridge: Cambridge University Press, 2011), 42 and 44. 

55 Irge Satiroglu and Narae Choi, “Editors’ Introduction: Reflections on Development-Induced Displacement and 

Resettlement Research and Practice for Renewed Engagement,” in Development-Induced Displacement and 

Resettlement: New perspectives on Persisting Problems, eds. Irge Satiroglu and Narae Choi (London: Routledge, 

2015), 1-2. 
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both “physical and psychological”, from development-induced forcible displacement are akin to 

those resulting from conflict-induced and other conventionally highlighted displacements.56 

Unfortunately, DIFDs, though often prosecutable in a State’s national domain, are rarely 

prosecuted as such, especially due to a relevant State’s unwillingness, since State organs and 

institutions are highly associated with these displacements. Meanwhile, a State may have a lack or 

inadequacy of domestic legal mechanisms to prosecute these displacements. Therefore, gross 

human rights violations in heinous DIFDs may and should be prosecuted by the ICC under the 

domain of crimes against humanity, which may,  unlike war crimes, occur during peacetime 

without requiring a nexus with any armed conflict situation as confirmed by the EOC and 

addressed in detail in chapter 2.57 Specifically, human rights violations in forcible displacements 

due to development projects may come under the ICC’s subject matter jurisdiction in the form of 

crime against humanity of forcible transfer of population as enshrined in article 7(1)(d) of the 

Rome Statute. The next paragraph briefly discusses the rationales behind this proposition. 

Many international instruments consider the acts of forcible transfer of population and deportation 

without permissible grounds as prohibited and prosecutable either as war crimes or crimes against 

humanity.58 Per the International Law Commission Draft Code Commentary on ‘arbitrary 

deportation or forcible transfer’ crimes, “deportation implies expulsion from the national territory” 

whereas “forcible transfer of population could occur wholly within the frontiers of one and same 

 
56 Dawson and Farber, Forcible Displacement Throughout the Ages, 129. 

57 EOC, 5. Specifically, the ‘Introduction to article 7: crimes against humanity’ of the EOC negates necessity of a 

military attack. For a detailed consideration of the nexus issue of crimes against humanity with an armed conflict, see 

Christine Byron, War Crimes and Crimes Against Humanity in the Rome Statute of the International Criminal Court 

(Manchester: Manchester University Press, 2009), 190-191. 

58 Mélanie Jacques, Armed Conflict and Displacement: The Protection of Refugees and Displaced Persons under 

International Humanitarian Law (Cambridge: Cambridge University Press, 2012), 125. 
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State”.59 This distinguishing cross-border feature between these two types of crimes was adopted 

in the jurisprudence of the International Criminal Tribunal for the former Yugoslavia (hereinafter 

the “ICTY”), specifically by the Appeal Chamber in Stakić,60 relying on which about 25 later 

judgments upheld a similar approach.61 Consequently, a DIFD within any specific country fits in 

the domain of forcible transfer of population and not of deportation. The content of the crime of 

forcible transfer of population, however, “does not differ whether perpetrated as a war crime or as 

a crime against humanity”.62 Hence, forcible transfer of population can be prosecuted under any 

of these two categories of crimes subject to context. If the forcible transfer occurs in the context 

of an armed conflict, that will be prosecuted as a war crime.63 In the absence of any such situation, 

forcible transfer as a “part of a widespread and systematic attack against a civilian population” will 

be prosecuted as a crime against humanity.64 Therefore, a heinous DIFD occurring during 

peacetime may come under the domain of crimes against humanity and not war crimes. In addition, 

if such displacement is prosecuted under the domain of crimes against humanity, that will “protect 

a potentially broader range of victims” since, within this category of crime, victims are not limited 

only to the domain of ‘protected persons’ as meant in international humanitarian law.65 

 
59 Byron, War Crimes and Crimes Against Humanity, 218, referring to article 18(g) of the 1996 International Law 

Commission Draft Code. 

60 ICTY, Appeals Chamber Judgment, 22 March 2006, in Prosecutor v. Milomir Stakić, IT-97-24-A, IT-97-24-A, 

paras 278, 300, 317. 

61 Roberts and Stewart, Delimiting Deportation, Unlawful Transfer, 91. 

62 Byron, War Crimes and Crimes Against Humanity, 218, referring to ICTY, Trial Chamber Judgment, 15 March, 

2002, in Prosecutor v. Milorad Krnojelac, IT-97-25-T, para 473. 

63 William A. Schabas, The International Criminal Court: A Commentary on the Rome Statute (Oxford: Oxford 

University Press, 2010), 199. 

64 Ibid, 144. 

65 Guido Acquaviva, Forced Displacement and International Crimes (Geneva: Division of International Protection, 

United Nations High Commissioner for Refugees (UNHCR), 2011), 20, referring to the definition of ‘protected 

persons’ under applicable Geneva Conventions or the Additional Protocols. 
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Considering all the factors above and subject to fulfillment of required conditions, perpetrators of 

heinous DIFDs may be prosecuted under the domain of the crime against humanity of forcible 

transfer of population as enumerated in the Rome Statute. 

In addition to ‘deportation’, ‘forcible transfer of population’ has been incorporated in the Rome 

Statute to establish that “transfers of populations within a state’s borders [are] also covered” as 

acts of crimes against humanity.66 The supplemental jurisprudence of different international crimes 

tribunals, including the ICC, and juristic opinions also render the legal basis for that. In addition 

to the legal basis, the Office of the Prosecutor of the International Criminal Court has expressed 

its specific intention to prosecute the Rome Statute crimes “committed by means of, or that result 

in, inter alia, the destruction of the environment, the illegal exploitation of natural resources or the 

illegal dispossession of land” (emphasis added).67 Based on these grounds, as briefly discussed, 

the thesis attempts to establish a heinous DIFD as a crime against humanity of forcible transfer of 

population under the Rome State and thereby suggests the ICC as the forum for its prosecution in 

cases of a State’s inaction, as clarified explicitly at the beginning of this chapter. Such an approach 

pertaining to the DIFDs is apparently novel to the extant legal literature, and this thesis aspires to 

fill the existing vacuum. 

1.3 Structure of the Thesis  

This thesis is comprised of five chapters. 

 
66 Darryl Robinson, “Article 7(1)(d) — Deportation or Forcible Transfer of Population,” in The International Criminal 

Court: Elements of Crimes and Rules of Procedure and Evidence, ed. Roy S. Lee (Ardsley: Transnational Publishers, 

2001), 86. 

67 The Office of the Prosecutor of the International Criminal Court, Policy Paper on Case Selection and Prioritisation, 

15 September 2016, https://www.icc-cpi.int/itemsDocuments/20160915_OTP-Policy_Case-Selection_Eng.pdf, 14, 

para 41. 



16 

 

Chapter 1, the instant introductory chapter, furnishes the study’s contextual background, followed 

by its focus and scope. In doing so, this chapter provides a brief overview of the forced eviction 

incidents in development projects worldwide and associated human rights violations. In addition, 

this chapter introduces the key terms of the thesis. Briefly exploring the relevant extant legal 

regime, jurisprudence, and scholarship, this chapter also attempts to justify the feasibility and 

desirability of the thesis proposition. After identifying a vacuum in the extant literature, the chapter 

explains how this study aspires to contribute to filling that. In a later part below, the chapter also 

acknowledges the limitations of the instant study and includes an explanation of the research 

methodology for conducting the study. 

Chapter 2 provides a detailed historical account of the origin and evolution of displacement crimes 

as crimes against humanity. In that context, the chapter will review different international 

instruments, the jurisprudence of various international and internationalized judicial entities, and 

the efforts of the International Law Commission. Thereby, the chapter aims to explore and 

establish the widening and varying nature of these crimes across the span of time. Such a widening 

nature dictates that the inclusion of atrocious DIFDs in the expanding domain of the crime against 

humanity of forcible transfer of population is doctrinally feasible. Thus, the chapter ultimately 

argues that the ICC’s prosecution of atrocious DIFDs under the Rome Statute framework has a 

jurisprudential basis. 

Chapter 3 is the nucleus of the thesis. The chapter demonstrates how an atrocious DIFD may fall 

within the domain of the crime against humanity of forcible transfer of population under the Rome 

Statute. In doing so, the chapter discusses the elements of the crime against humanity of forcible 

transfer of population and their fulfillment in atrocious DIFDs. The chapter also provides an 

account of the Rome Statute framework and the related issues of jurisdiction and admissibility. 
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The chapter ultimately argues that in case of a State’s inability or unwillingness to prosecute the 

perpetrators of atrocious DIFDs in their national domain, such perpetrators’ prosecution in the ICC 

is jurisprudentially feasible via the Rome Statute framework. 

Chapter 4, the penultimate chapter, provides a case study to substantiate the theoretical feasibility 

of the ICC’s prosecution of heinous DIFDs—addressed in chapter 3—with factual realities. With 

a detailed discussion and analysis of some DIFDs in Cambodia along with their contexts, the 

chapter argues that in the present world, atrocious DIFDs are, in fact, happening, and those may 

satisfy the elements of the crime against humanity of forcible transfer of population under the 

Rome Statute. In addition, referring to and analyzing the chaotic socio-legal background and 

current situation of Cambodia, the chapter further argues that the factual existence of countries 

unwilling or unable to prosecute such atrocious DIFDs in their national jurisdiction is not a myth. 

Thereby, the chapter ultimately argues that to end the culture of impunity in atrocious DIFDs, their 

prosecution as a crime against humanity of forcible transfer of population under the Rome Statute 

is both feasible and desirable. 

Chapter 5 summarizes and relates the observations and findings of the previous chapters and 

advances the study’s overall findings. The chapter reiterates the thesis’ core argument that 

atrocious DIFDs may fall within the category of crime against humanity of forcible transfer of 

population and, therefore, may and should be prosecuted by the ICC in case of a relevant State’s 

unwillingness or inability to prosecute such crimes. Upon addressing related concerns and 

implications, the chapter will emphatically assert the importance of such prosecution by the ICC 

to end the ongoing culture of impunity in DIFDs. Finally, the chapter concludes the study by setting 

out new research agendas that emerge from the study. 



18 

 

1.4 Methodology 

A methodology, denoting methods or approaches or an overall strategy of research, is essential for 

any research.68 Due to researchers’ inclination toward utilizing a fusion of methods for different 

reasons, contemporary legal dissertations are hardly limited to a single method.69 The research 

strategy chosen to write this thesis is predominantly doctrinal and includes a case study analysis 

to corroborate the thesis proposition.  

In the doctrinal research process, “the content of the law” is identified, analyzed, and synthesized 

along with the critical examination of “the essential features of the legislation and case law” in 

establishing “an arguably correct and complete statement of the law on the matter in hand”.70 This 

thesis is centered around analyzing the legal provisions pertaining to the crime against humanity 

of forcible transfer of population in the Rome Statute. In this analysis, case law of different 

international criminal tribunals will be of paramount importance and be critically examined. 

Therefore, the doctrinal research strategy will be instrumental in achieving the thesis’ aim to 

ascertain the “nature and parameters” of the crime against humanity of forcible transfer of 

population in the Rome Statute—against the backdrop of the expanding conceptual domain of 

crimes against humanity.71 While exploring that backdrop, the thesis will strategically analyze 

relevant “authoritative texts” consisting of primary sources, e.g., statutes of different international 

 
68 Laura Lammasniemi, Law Dissertations: A Step-by-Step Guide (New York: Routledge, 2018), 69; Matt Henn, Mark 

Weinstein, and Nick Foard, A Critical Introduction to Social Research (London: Sage, 2006), 10. 

69 Michael Salter and Julie Mason, Writing Law Dissertations: An Introduction and Guide to the Conduct of Legal 

Research (Harlow: Pearson, 2007), 31. 

70 Terry Hutchinson, “Doctrinal Research: Researching the Jury,” in Research Methods in Law, eds. Dawn Watkins 

and Mandy Burton (New York: Routledge, 2018), 13. 

71 Terry Hutchinson and Nigel Duncan, “Defining and Describing What We Do: Doctrinal Legal Research,” Deakin 

Law Review 17, no. 1 (2012): 113. 
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and internationalized criminal tribunals, and secondary sources, e.g., case law emanating from 

those statutes, and legal commentaries.72 Thereby, applying the doctrinal research strategy, the 

thesis’ ultimate objective—to clarify and establish a complete progressive statement of the crime 

against humanity of forcible transfer of population in the Rome Statute to locate DIFDs in that 

domain—will be accomplished.73 In the process, a case study analysis will be done to support the 

thesis proposition.  

In a case study, a single case or multiple cases—e.g., one country or a few countries—is/are 

intensively studied with the prime objective of shedding “light on a larger class of cases” of like 

nature—which “offers the potential to identify a full (or fuller) range of factors that might explain 

a specific legal outcome/event/process”.74 Such a strategy in research is particularly helpful to 

“explore areas in need of greater research attention but for which there are few data available, trace 

how hypothesized factors lead to a given legal phenomenon”, and “generate, refine, question, or 

challenge extant theoretical frames”.75 In this thesis, Cambodia serves as a case study pertaining 

to the DIFDs that may fall within the domain of the crime against humanity of forcible transfer of 

population in the Rome Statute—a proposition that has been advocated in the earlier part of the 

thesis based on the doctrinal study. The core objective behind this study is to show the prevalence 

of such events—not only in Cambodia as a single case, but also in other countries of the world as 

larger cases—and thereby to render a factual basis for the theoretical framework as discussed in 

 
72 Mike McConville and Wing Hong Chui, “Introduction and Overview,” in Research Methods for Law, eds. Mike 

McConville and Wing Hong Chui (Edinburgh: Edinburgh University Press, 2017), 4. 

73 Hutchinson, Doctrinal Research, 13. 

74 John Gerring, Case Study Research: Principles and Practices (Cambridge: Cambridge University Press, 2006), 20 

and 26; Lisa L. Miller, “The Use of Case Studies in Law and Social Science Research,” Annual Review of Law and 

Social Science 14 (2018): 386. 

75 Miller, The Use of Case Studies in Law, 386. 
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the thesis. Since in the extant legal literature there lies “a lack of systematic prior analyses” as to 

the DIFDs as a crime against humanity of forcible transfer of population, the ensuing “inductive 

analysis” of the case study will be crucial in this thesis as to the relevant “theory building” and 

refinement of the extant theoretical frame.76 Developing theoretical frames for how international 

criminal justice may function cannot occur without first understanding the way doctrine meets 

contemporary realities. Therefore, the thesis hypothesis generated by the doctrinal study will be 

underpinned by the case study.77 

1.5 Limitations of the Study 

There are certain limitations of the current study.  

Firstly, the study is premised only on the area of DIFD and not other types of displacement as a 

crime against humanity of forcible transfer of population under the Rome Statute. There are 

different types of displacements that may fall within the domain of crimes against humanity. 

However, those displacement crimes should independently be subject matters of separate studies 

and hence, are beyond the scope of the current study. 

Secondly, a DIFD as a crime against humanity of forcible transfer of population may be 

investigated and prosecuted by any member of the family of nations invoking the doctrine of 

universal jurisdiction. That topic itself is quite broad and should be a subject matter of a distinct 

study. The instant study, however, is limited to the prosecution of DIFDs as crimes against 

 
76 Ibid, 384 and 386. 

77 Gerring, Case Study Research, 39. 
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humanity of forcible transfer of population in the ICC under the Rome Statute framework. Such a 

choice is made to render a specialized study within the limited scope of an LLM research project. 

Thirdly, though the study is focused on the area of DIFDs, related issues on the human right to 

development are not addressed in the study. This approach is adopted since this study solely aims 

at locating atrocious DIFDs within the domain of crime against humanity of forcible transfer of 

population. The study, therefore, refrains from discussing in detail the debate on the general 

people’s human right to development vis-à-vis the victims’ several human rights, including the 

human right to remain on their lands. 

Fourthly, the breach of development-induced displacees’ human rights is not limited only to the 

breach of the human right not to be displaced from their respective lands. There may be violations 

of other human rights as well. However, those human rights violations are themselves suitable for 

independent studies and hence, are not within the ambit of the current study.  

In brief, the issues mentioned in this section are not covered in this thesis and hence, are considered 

limitations. Thematically, the issues are connected with the focused area of the instant study but 

are not essential to address in substantiating or corroborating the core thesis proposition. In 

addition, these issues would be too vast to be covered within the limited periphery of a focused 

LLM thesis.  

---------------------------------
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Chapter 2 

Displacement Crimes as Crimes against Humanity: Evolution Prior to and Contemporary 

with the Rome Statute 

In the absence of a specialized international convention proscribing and dealing specifically with 

crimes against humanity, we need to look back to the piecemeal development of the notion and 

the underlying crimes to better understand their philosophy, conceptual basis, application, and 

contemporary implication. The notion of crimes against humanity and the underlying crimes 

evolved over the years through different international instruments, the jurisprudence of various 

international and internationalized judicial entities, and the efforts of the International Law 

Commission (hereinafter the “ILC”). Many jurists consider piracy as the founding ‘crime against 

humanity’, which concept later evolved and also included more crimes in its domain, e.g., 

displacement crimes.1 In the realm of international criminal law, displacement crimes are variably 

addressed, e.g., as “the crime against humanity of deportation, forcible transfer, persecution and 

other inhumane acts, and the grave breach of the Geneva Conventions of ‘unlawful deportation or 

transfer’”.2 The crimes have been incorporated in different instruments, both international and non-

international, and interpreted by judicial entities, both international and internationalized, though 

with inconsistency, ambiguity, and even controversy.3 As outlined in detail in chapter 1, this thesis 

is focused only on peacetime development-induced forcible displacement (hereinafter “DIFD”) as 

a crime against humanity of forcible transfer of population. Hence, this chapter will sketch the 

 
1 Geoffrey Robertson QC, Crimes Against Humanity: The Struggle for Global Justice (New York: The New Press, 

2000), 208. 

2 Ken Roberts and James G. Stewart, “Delimiting Deportation, Unlawful Transfer, Forcible Transfer and Forcible 

Displacement in International Criminal Law: A Jurisprudential History,” African Journal of International Criminal 

Justice 5, no. 1 (2019): 55. 

3 Ibid. 
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origin and evolution of displacement crimes as crimes against humanity and emphasize related 

issues, e.g., non-requirement of war nexus for these crimes, expansion of the underlying crimes, 

and relaxation of conceptual or jurisdictional stipulations. In this regard, the chapter will consider 

relevant international instruments, efforts, and judicial decisions prior to and contemporary to the 

adoption of the Rome Statute.4 The chapter will ultimately explore the widening and varying nature 

of displacement crimes as crimes against humanity. This exploration, along with the long historical 

account in this chapter, is essential since that will provide a jurisprudential basis, along with the 

factual one, to consider a heinous DIFD within the domain of the crime against humanity of 

forcible transfer of population. For example, the chapter will explore how the domain of crimes 

against humanity has been widened through the removal of the war nexus requirement, which 

denotes that such a crime must be committed in the context of a war situation. The widening of 

the domain of crimes against humanity through the removal of the war nexus requirement has 

paved the way for the prosecution of peacetime acts like DIFD as crimes against humanity and 

hence, is particularly crucial for the purpose of this thesis. Had the war nexus still been required 

to prove an act as a crime against humanity, the core thesis proposition—arguing a heinous DIFD 

as a crime against humanity—would have been jurisprudentially groundless. On the other hand, 

factually, the victims’ number in contemporary DIFDs is substantial, and victims’ hardships 

caused by those displacements are no less than those of the conventional conflict-induced 

 
4 United Nations General Assembly, Rome Statute of the International Criminal Court (last amended 2010) (adopted 

on 17 July 1998 by the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an 

International Criminal Court, entered into force on 1 July 2002), ISBN No. 92-9227-227-6, https://www.icc-

cpi.int/resource-library/documents/rs-eng.pdf, hereinafter referred to as the “Rome Statute”, and hereinafter the 

International Criminal Court is referred to as the “ICC”. 
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displacements.5 Therefore, there is a growing interest at the international level to erase the historic 

distinction line between these displacements and merge the approaches to these.6 Professor 

Michael M. Cernea, for example, has urged for an integration of responses to these displacements 

because of the theoretical and political significance of this integration.7  

Acknowledging the complex reality that “[e]very year more people are displaced by natural 

disasters and development projects than by conflict and violence”, a 2010 report of the United 

Nations Human Rights Council recommended to indistinctly “[r]ecognize, protect and assist all 

internally displaced persons” including “people evicted in the context of development”.8 And in 

the discourse of human rights, there is no doctrinal tool to consider the DIFD in isolation to the 

conflict-induced displacement.9 Therefore, as an example, the ostensible invisibility and impunity 

of 33 million people’s displacement for development projects in India in comparison to 

considering the substantially lower 1.5 million people’s displacement in Cambodian conflicts as a 

crime against humanity is unfortunate and only “reflects the dominant understandings of the role 

of the state in the economy which are derived from the development discourse”.10 These factual 

aspects of DIFDs need to be supported by a jurisprudential basis to prosecute the perpetrators of 

 
5 Grant Dawson and Sonia Farber, Forcible Displacement Throughout the Ages: Towards an International Convention 

for the Prevention and Punishment of the Crime of Forcible Displacement (Leiden: Martinus Nijhoff Publishers, 

2012), 129. 

6 Ibid. 

7 Michael M. Cernea, “Development-Induced and Conflict-Induced IDPs: Bridging the Research Divide,” Forced 

Migration Review, Brookings-Bern Special Issue (2006): 25-26, accessed 6 June 2021, 

https://www.fmreview.org/sites/fmr/files/FMRdownloads/en/FMRpdfs/BrookingsSpecial/full.pdf. 

8 Walter Kälin, Report of the Representative of the Secretary-General on the Human Rights of Internally Displaced 

Persons, Human Rights Council, 13th Session, 5 January 2010, UN Doc. A/HRC/13/21 (2010), 11 and 20. 

9 Balakrishnan Rajagopal, International Law From Below: Development, Social Movements, and Third World 

Resistance (Cambridge: Cambridge University Press, 2003), 195. 

10 Ibid. 
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heinous DIFDs similarly to the perpetrators of conventional conflict-induced displacements. By 

demonstrating the gradual widening domain of the displacement crimes as crimes against 

humanity through a historical account, the chapter will ultimately argue that the expanding domain 

will feasibly include a heinous DIFD, paving the way to its prosecution in the ICC. To better 

understand that gradual widening, the chapter divides and discusses the historical account into 

three segments: a) Pre-Nuremberg Phase, b) Nuremberg Phase, and c) Post-Nuremberg Phase. 

2.1 Pre-Nuremberg Phase: Tracing the Origin of Crimes against Humanity 

Displacement crimes as crimes against humanity evolved indistinctly with the concept of crimes 

against humanity. Therefore, before delving into the evolution of displacement crimes as crimes 

against humanity, tracing the origin of the notion of ‘crimes against humanity’ itself is pertinent. 

To that end, the first section of this chapter will deal with the background of the notion of crimes 

against humanity and lay the foundation for the following sections to explore in detail the evolution 

of the notion vis-à-vis displacement crimes across a broad span of time. 

The notion of the ‘laws of humanity’ in the natural law was the cornerstone for the notion of ‘crime 

against humanity’, which was officially used in a 1915 declaration with reference to the Turkish 

atrocities against its Armenian population.11 That mere hortatory declaration laid the foundation 

for prosecuting the ‘laws of humanity’ violations along with ‘conventional war crimes’ committed 

in World War I.12 There was emphatic support for such a prosecution amongst the Allies of World 

 
11 Margaret M. deGuzman, “Crimes Against Humanity,” in Routledge Handbook of International Criminal Law, eds. 

William A. Schabas and Nadia Bernaz (New York: Routledge, 2011), 122, citing E. Schwelb, “Crimes Against 

Humanity”, British Yearbook of International Law 23 (1946): 181 (quoting Armenian Memorandum Presented by the 

Greek Delegation to the Commission of Fifteen on 14 March 1919). In 1915, the British, French and Russian 

governments “jointly declared the Turkish atrocities against Turkish Armenians to be ‘crimes against humanity and 

civilization’ for which all the members of the Turkish Government will be held responsible . . .” 

12 deGuzman, Crimes Against Humanity, 122. 
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War I, but the attempt was frustrated by an objection from the US delegation.13 Only after the 

unprecedented Nazi atrocities in World War II were efforts for codifying and prosecuting crimes 

against humanity resurrected.14 

While codifying the crimes against humanity for the first time in article 6(c) of the London 

Charter15 in 1945, the Allies of World War II had a few precedents: a) a reference to ‘the laws of 

humanity’ in the 1907 Hague Convention’s16 preamble; b) the principle of humanitarian 

intervention;17 and c) a natural law perception which endorses the inherent human condition, 

 
13 Ibid, citing Commission on the Responsibility of the Authors of the War and on Enforcement of Penalties, “Report 

Presented to the Preliminary Peace Conference (29 March 1919),” and “Memorandum of Reservations Presented by 

the Representatives of the United States to the Report of the Commission on Responsibilities (4 April 1919), Annex 

II,” both reprinted in American Journal of International Law 14 (1920): 95, 117, and 134. 

14 deGuzman, Crimes Against Humanity, 122. 

15 The Government of the United Kingdom of Great Britain and Northern Ireland, the Government of the United States 

of America, the Provisional Government of the French Republic and the Government of the Union of Soviet Socialist 

Republics, “Charter of the International Military Tribunal - Annex to Agreement by the Government of the United 

Kingdom of Great Britain and Northern Ireland, the Government of the United States of America, the Provisional 

Government of the French Republic and the Government of the Union of Soviet Socialist Republics for the Prosecution 

and Punishment of the Major War Criminals of the European Axis”, 8 August 1945, in United Nations, United Nations 

Treaty Series, Volume 82 (New York: United Nations, 1951), 284-301 (hereinafter the “London Charter”). 

16 Second International Peace Conference, 1907 at the Hague, Convention (IV) Respecting the Laws and Customs of 

War on Land and Its Annex: Regulations Concerning the Laws and Customs of War on Land (adopted 18 October 

1907, entered into force 26 January 1910), USTS 539, 2 AJIL (Supp. 1908) 90. 

17 Dubler and Kalyk consider the principle of humanitarian intervention to be “the more relevant precursor” to crimes 

against humanity than the Hague Convention’s preamble, and prioritize the principle’s link with crimes against 

humanity with several references:   

The link between humanitarian interventions, being foreign interventions by force to stop or prevent 

gross abuses of human rights occurring within another state, and crimes against humanity, in its 

loose sense, is obvious. Both stem from the liberal proposition that persons throughout the world 

are endowed with certain inalienable rights and a gross violation of such rights is an affront felt by 

all. The link was made, for example, by Sir Hartley Shawcross, US prosecutors and military 

tribunals at Nuremberg to explain the juridical foundation of crimes against humanity in 

international law. As Shawcross put it: ‘The fact is that the right of humanitarian intervention by 

war is not a novelty in international law – can intervention by judicial process then be illegal?’ 

(Citations omitted) 

For a detailed consideration of the nexus between the principle of humanitarian intervention and crimes against 

humanity, see Robert Dubler SC and Matthew Kalyk, Crimes Against Humanity in the 21st Century: Law, Practice 

and Threats to International Peace and Security (Leiden: Brill Nijhoff, 2018), 19-26 and 33-34. 
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requiring the protection against “any serious and arbitrary attack on a person’s life, liberty, 

wellbeing, and possessions”.18 The rationales behind the incorporation of the notion of crimes 

against humanity were, in general, twofold: a) to develop an international mechanism to 

criminalize prospective grave human rights violations, and b) to prosecute the perpetrators, 

especially those working under State apparatus, victimizing their own nationals.19 Since the 

elements of all the underlying crimes evolved over the years with those of crimes against humanity, 

the following sections will discuss the codification and evolution of displacement crimes as crimes 

against humanity—in parallel to those of the concept of crimes against humanity itself.  

2.2 Nuremberg Phase: First Codification and Development of the Displacement Crimes as 

Crimes against Humanity in the Aftermath of World War II 

The phrase ‘crimes against humanity’ was used in 1943 by the representative of the USA in the 

Legal Committee of the United Nations War Crimes Commission while referring to such crimes 

as distinct from war crimes.20 However, the crimes against humanity were not officially codified 

until 1945 by the London Charter.21 The first codification of crimes against humanity included in 

its domain the displacement crime of deportation.22 The requirements to elevate any deportation’s 

 
18 Dubler and Kalyk, Crimes Against Humanity in the 21st Century, 36-37. 

19 Robertson, Crimes Against Humanity, xiv. 

20 Dubler and Kalyk, Crimes Against Humanity in the 21st Century, 38. 

21 Ibid, 41. 

22 Article 6 of the London Charter states:  

The following acts, or any of them, are crimes coming within the jurisdiction of the Tribunal for 

which there shall be individual responsibility: 

. . .  

(c) Crimes against Humanity: namely, murder, extermination, enslavement, deportation, and other 

inhumane acts committed against any civilian population, before or during the war, or persecutions 

on political, racial or religious grounds in execution of or in connection with any crime within the 
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status from a regular offence to the level of a crime against humanity were twofold: deportation 

being committed a) “against any civilian population” and b) “before or during the war”.23 The 

requirement—that an underlying crime against humanity must be committed “before or during the 

war” or “in execution of or in connection with” war crimes or crimes against the peace24—became 

commonly known as the ‘war nexus’ requirement.25 The unprecedented war nexus requirement 

was introduced for several probable reasons: strengthening legality, justifying adjudication of the 

crimes committed in another sovereign’s domain, the Allies’ desire to avoid facing international 

scrutiny for their actions against their own minorities, etc.26 Regardless of such rationales, the 

controversial war nexus requirement adversely affected the Nuremberg Tribunal’s embracing of 

the notion of crimes against humanity and exercise of jurisdiction over those crimes, causing an 

unsatisfactory trial.27 In addition, despite incorporating a distinct count—Count 4—on the crimes 

against humanity, the Tribunal, in its judgment, did not address the background, legal basis, and 

 
jurisdiction of the Tribunal, whether or not in violation of the domestic law of the country where 

perpetrated. 

Leaders, organizers, instigators and accomplices participating in the formulation or execution of a 

common plan or conspiracy to commit any of the foregoing crimes are responsible for all acts 

performed by any persons in execution of such plan. (Italics are mine) 

The introduction of the crime of ‘forcible transfer of population’ in the domain of crimes against humanity apart from 

‘deportation’ was a later phenomenon introduced only in the 1991 and 1996 ILC Draft Codes and thereafter in the 

Rome Statute. But interestingly, the ICTY considered the crime of forcible transfer of population in reference to 

deportation, other inhuman acts and persecution. In addition, with the only exception of the cross-border requirement 

for the crime of deportation, the ICTY established the verbatim convergences of the legal elements of the crimes of 

deportation and forcible transfer of population. A later section of this chapter deals with these issues. 

23 London Charter, article 6. 

24 Ibid. 

25 Beth Van Schaack, “The Definition of Crimes against Humanity: Resolving the Incoherence,” Columbia Journal 

of Transnational Law 37, no. 3 (1999): 791. 

26 For a detailed consideration of the issues, see deGuzman, Crimes Against Humanity, 123. 

27 deGuzman, Crimes Against Humanity, 122 and 123; Dubler and Kalyk, Crimes Against Humanity in the 21st 

Century, 48. 
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elemental issues of such crimes. The judgment’s solitary paragraph on the concept of crimes 

against humanity only discussed the war nexus issues:  

. . . To constitute crimes against humanity, the acts relied on before the outbreak of 

war must have been in execution of, or in connection with, any crime within the 

jurisdiction of the Tribunal. The Tribunal is of the opinion that revolting and 

horrible as many of these crimes were, it has not been satisfactorily proved that they 

were done in execution of, or in connection with, any such crime. The Tribunal 

therefore cannot make a general declaration that the acts before 1939 were crimes 

against humanity within the meaning of the Charter, but from the beginning of the 

war in 1939 war crimes were committed on a vast scale, which were also crimes 

against humanity; and insofar as the inhumane acts charged in the Indictment, and 

committed after the beginning of the war, did not constitute war crimes, they were 

all committed in execution of, or in connection with, the aggressive war, and 

therefore constituted crimes against humanity.28 

Except for this paragraph, the crimes against humanity were discussed by the Tribunal only 

indistinctly or interchangeably with the war crimes. The overlapping simultaneous consideration 

of the war crimes and the crimes against humanity by the Tribunal in all cases except two offered 

very little insight into the components of the newly forged concept of crimes against humanity in 

the London Charter.29 Even in the two cases where the perpetrators—Julius Streicher and Baldur 

Von Schirach—were charged exclusively with the crimes against humanity of ‘persecution on 

political and racial grounds’ and of ‘deportation’ respectively, the discussions on these crimes 

against humanity were negligible:  

Streicher’s incitement to murder and extermination at the time when Jews in the 

East were being killed under the most horrible conditions clearly constitutes 

 
28 International Military Tribunal (IMT), Judgment in Trial of the Major War Criminals before the International 

Military Tribunal, Volume I: Official Text in the English Language (Nuremberg: IMT, 1947), 

https://www.loc.gov/rr/frd/Military_Law/pdf/NT_Vol-I.pdf (hereinafter the “Nuremberg Judgment”), 254-255. 

29 Margaret McAuliffe deGuzman, “The Road from Rome: The Developing Law of Crimes against Humanity,” 

Human Rights Quarterly 22, no. 2 (2000): 347. 
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persecution on political and racial grounds in connection with War Crimes, as 

defined by the Charter, and constitutes a Crime against Humanity.  

. . . “[m]urder, extermination, enslavement, deportation, and other inhumane acts” 

and “persecutions on political, racial, or religious grounds” in connection with this 

occupation constitute a Crime against Humanity under that Article. . . . The 

Tribunal finds that Von Schirach, while he did not originate the policy of deporting 

Jews from Vienna, participated in this deportation after he had become Gauleiter 

of Vienna. He knew that the best the Jews could hope for was a miserable existence 

in the ghettos of the East. Bulletins describing the Jewish extermination were in his 

office.30  

Except for these references to the crimes against humanity, the legal and elemental issues of crimes 

against humanity or the underlying displacement crimes were not addressed at all. In fact, the 

manifestly “notorious, egregious, and well-documented” nature of Nazi crimes left the judges of 

the Tribunal with little need to consider the legal aspects of the perpetrators’ culpability, though 

the harsh punishment awarded to Streicher and Von Schirach solely based on crimes against 

humanity marked the Tribunal’s serious consideration of these crimes.31 Altogether, the London 

Charter and the Nuremberg Judgment are landmarks in the domain of international criminal law 

in being the starting point for considering the displacement crime of deportation as a crime against 

humanity, though in the context of war. These led to the foundations for the later initiatives to 

codify, interpret, and prosecute such crimes. 

 
30 Nuremberg Judgment, 304 and 319. 

31 deGuzman, The Road from Rome, 343, 347. The Tribunal found Streicher guilty only of crimes against humanity 

of ‘persecution on political and racial grounds’ and sentenced him to death. On the other hand, the Tribunal found 

Von Shirach guilty only of crimes against humanity of ‘deportation’ and sentenced him to 20 years of lengthy 

imprisonment. For a detailed consideration, see Nuremberg Judgment, 304, 320, 365, and 366. 
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The Tokyo Charter32 was adopted almost within the same timeframe as the London Charter and 

incorporated verbatim the London Charter’s formulation of crimes against humanity.33 

Intriguingly, though the Tokyo Charter incorporated crimes against humanity as chargeable 

crimes, in the indictments of the Tokyo Tribunal, there was no distinct count—unlike that of the 

Nuremberg Tribunal—on the crimes against humanity, which were only referred to supplement 

the counts of murder and war crimes.34 In the view of Professor David Cohen and Professor Yuman 

Totani, “such a usage of the concept of crimes against humanity appears conceptually incoherent 

and deviated from its original purpose”.35 The adoption of such an unexpected formulation of the 

Tokyo Tribunal indictments and non-prosecution of crimes against humanity resulted from the 

prosecution’s poor decision and constraint on its intellectual resources.36 Because of these factors, 

the Tokyo Tribunal could not contribute like the Nuremberg Tribunal in the realm of crimes against 

 
32 General Douglas MacArthur, Charter of the International Military Tribunal for the Far East, approved by and 

adopted in the Special Proclamation by the Supreme Commander for the Allied Powers at Tokyo, 19 January 1946, 

https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.3_1946%20Tokyo%20Charter.pdf 

(hereinafter the “Tokyo Charter”). 

33 In addressing the jurisdiction of the Tribunal article 5 of the Tokyo Charter states about the crimes against humanity 

almost in the similar wordings to that of the London Charter:  

The following acts, or any of them, are crimes coming within the jurisdiction of the Tribunal for 

which there shall be individual responsibility:  

. . . 

c. Crimes against Humanity: Namely, murder, extermination, enslavement, deportation, and other 

inhumane acts committed against any civilian population, before or during the war, or persecutions 

on political or racial grounds in execution of or in connection with any crime within the jurisdiction 

of the Tribunal, whether or not in violation of the domestic law of the country where perpetrated. 

Leaders, organizers, instigators and accomplices participating in the formulation or execution of a 

common plan or conspiracy to commit any of the foregoing crimes are responsible for all acts 

performed by any person in execution of such plan. (Italics are mine) 

34 David Cohen and Yuman Totani, The Tokyo War Crimes Tribunal: Law, History, and Jurisprudence (Cambridge: 

Cambridge University Press, 2018), 192. All the counts of the International Military Tribunal in Tokyo (hereinafter 

the “Tokyo Tribunal”) were on the crimes against peace except one on the war crimes. For a detailed consideration, 

see Matthew Lippman, “Crimes Against Humanity,” Boston College Third World Law Journal 17, no. 2 (1997): 202. 

35 Cohen and Totani, The Tokyo War Crimes Tribunal, 193. 

36 Ibid, 192-193; deGuzman, The Road from Rome, 347. 
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humanity. Hence, though the provisions of crimes against humanity in the Tokyo Charter were 

akin to those of the London Charter, the jurisprudence of the Tokyo Tribunal is less significant 

regarding displacement crimes as crimes against humanity.37  

The Control Council for Germany Law No. 10,38 which was adopted as the uniform law in the 

Allies’ respective occupation zones for prosecuting war criminals not tried by the International 

Military Tribunal in Nuremberg, incorporated crimes against humanity in its domain and obscurely 

eliminated the war nexus as required in the London Charter.39 Apparently, the CCL 10 in article 

II incorporated the displacement crime of deportation as a crime against humanity without 

requiring the war nexus, unlike the London and Tokyo Charters.40 In contrast, however, a 

jurisdictional linkage with the London Charter was specified in the CCL 10’s preamble—

indicating its implied acceptance of the war nexus requirement.41 Such contradictions in the CCL 

 
37 deGuzman, The Road from Rome, 347. 

38 Control Council for Germany, Control Council for Germany Law No. 10 - Punishment of Persons Guilty of War 

Crimes, Crimes Against Peace and Against Humanity, Official Gazette of the Control Council for Germany No. 3, 20 

December 1945 (hereinafter the “CCL 10”). 

39 deGuzman, Crimes Against Humanity, 123. 

40 Article II of the CCL 10 stated: 

Each of the following acts is recognized as a crime: 

. . . 

(c) Crimes against Humanity. Atrocities and offences, including but not limited to murder, 

extermination, enslavement, deportation, imprisonment, torture, rape, or other inhumane acts 

committed against any civilian population, or persecutions on political, racial or religious grounds 

whether or not in violation of the domestic laws of the country where perpetrated. (Italics are mine) 

41 The preamble of the CCL 10 stated as follows: 

In order to give effect to the terms of the Moscow Declaration of 30 October 1943 and the London 

Agreement of 8 August 1945, and the Charter issued pursuant thereto and in order to establish a 

uniform legal basis in Germany for the prosecution of war criminals and other similar offenders, 

other than those dealt with by the International Military Tribunal, the Control Council enacts as 

follows . . . (Italics are mine) 

For a detailed consideration of the jurisdictional linkage and differences between the London Charter and the CCL 10 

on the provisions of crimes against humanity, see Egon Schwelb, “Crimes Against Humanity,” British Year Book of 

International Law 23 (1946): 217-219. 
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10 made the expansion of crimes against humanity’s scope beyond war situations dubious.42 

Accordingly, the jurisprudence of these tribunals was divided on the war nexus requirement for 

the crimes against humanity. In some cases, the Nuremberg Tribunal precedent requiring a war 

nexus was rejected considering its deliberate exclusion in the specific provision of the CCL 10 and 

only requiring “the systematic commission of severe State-sponsored delicts”.43 In others, the war 

nexus was considered to be implicit via jurisdictional linkage with the London Charter.44 Due to 

such contradictory rulings of the tribunals, the CCL 10 jurisprudence seems to be inconclusive 

regarding the elimination of the war nexus requirement for all the underlying crimes against 

humanity, including deportation.45 Nevertheless, as an enabling instrument of the tribunals, the 

CCL 10 is considered by Professor Margaret McAuliffe deGuzzman to be significant due to its 

manifest elimination of the war nexus requirement in the specific provision dealing with the crimes 

against humanity.46 Another significance of the CCL 10 is the inclusion of the phrases “atrocities 

and offences, including but not limited to” while defining crimes against humanity.47 Such 

exemplative enumeration—which was distinct from the London Charter’s exhaustive 

enumeration—apparently widened the crimes’ domain.48 

 
42 Sydney L. Goldenberg, “Crimes Against Humanity — 1945-1970,” Western Ontario Law Review 10 (1971): 9-10. 

43 Lippman, Crimes Against Humanity, 204. 

44 For a detailed consideration of the obscure elimination of the war nexus requirement in the jurisprudence of the 

Control Council No. 10, see deGuzman, The Road from Rome, 357; Lippman, Crimes Against Humanity, 204. 

45 Despite the inconclusiveness, Professor Lippman is of the view that the CCL 10 judgments “severed the connection 

between armed conflict and crimes against humanity”. See Lippman, Crimes Against Humanity, 220. 

46 deGuzman, The Road from Rome, 357. See also Schwelb, Crimes Against Humanity, 218; the CCL 10, article II. 

47 The CCL 10, article II. 

48 Schwelb, Crimes Against Humanity, 217. 
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2.3 Post-Nuremberg Phase: Contribution by the ILC and Tribunal Jurisprudence 

After the London Charter, the fifty-year-long codification efforts by the ILC yielding three draft 

codes in 1954, 1991, and 1996 marked the significant development of the concept of ‘crimes 

against humanity’.49 While not binding, the codes’ substantive principles moulded the core 

elements of crimes against humanity and were considered “evidence of ‘customary international 

law’ or of ‘general principles of international law’ under the sources of law as enumerated in article 

38 of the Charter of the International Court of Justice”.50 Therefore, the international and 

internationalized tribunals often refer to and consider those principles with authoritative 

significance.51 The sections to follow will briefly discuss the ILC’s efforts and various 

international and internationalized tribunals’ jurisprudence vis-à-vis the evolution of displacement 

crimes as crimes against humanity. 

2.3.1 Codification Efforts by the ILC 

The ILC’s 1950 formulation defined crimes against humanity as “murder, extermination, 

enslavement, deportation and other inhuman acts done against any civilian population, or 

persecutions on political, racial or religious grounds, when such acts are done or such persecutions 

are carried on in execution of or in connexion with any crime against peace or any war crime”.52 

 
49 deGuzman, The Road from Rome, 349 and 350. The efforts of the ILC for codification of crimes against humanity 

were initiated on 21 November 1947 and concluded in 1996 through adoption of the 1966 Draft Code of Crimes 

Against the Peace and Security of Mankind. For a detailed consideration of the efforts, see M. Cheriff Bassiouni, 

Crimes Against Humanity: Historical Evolution and Contemporary Application (Cambridge: Cambridge University 

Press, 2011), 171-183. 

50 deGuzman, The Road from Rome, 350, referring M. Cherif Bassiouni and Peter Manikas, The Law of the 

International Criminal Tribunal for the Former Yugoslavia (Irvington: Transnational Publishers, 1995), 547. 

51 deGuzman, The Road from Rome, 350. 

52 International Law Commission, “Principles of International Law Recognized in the Charter of the Nürnberg 

Tribunal and in the Judgment of the Tribunal, With Commentaries,” Yearbook of the International Law Commission 

II (1950): 374-378 (submitted to the United Nations General Assembly within the Report of the International Law 
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In commenting on this formulation, the ILC opined that the aforementioned crimes could be 

committed without a war nexus, unlike the London Charter formulation, including against the 

perpetrator’s own population.53 However, this formulation only included deportation as a 

displacement crime and not forcible transfer specifically. In the Draft Code of Offences Against 

the Peace and Security of Mankind, 1954, the ILC considered the following acts akin to the concept 

of crimes against humanity without labelling them as such: 

Inhuman acts such as murder, extermination, enslavement, deportation or 

persecutions, committed against any civilian population on social, political, racial, 

religious or cultural grounds by the authorities of a State or by private individuals 

acting at the instigation or with the toleration of such authorities.54 (Italics are mine) 

Thereby, this 1954 formulation retained only deportation as a displacement crime unconnected 

with any war but added the additional requirements of State involvement and discriminatory intent 

for all the underlying crimes, unlike the 1950 formulation. However, both the 1991 and 1996 ILC 

Draft Codes extended the ambit of displacement crimes by adding ‘forcible transfer of population’ 

along with ‘deportation’, and omitted the requirement of State involvement.55 But the 1991 ILC 

 
Commission Covering Its 2nd Session, 5 June - 29 July 1950, Official Records of the General Assembly, 5th Session, 

Supplement No. 12 (A/1316) (July 1950)), principle VI (c), paras 120-124. 

53 Ibid, paras 123-124. 

54 International Law Commission, “Draft Code of Offences Against the Peace and Security of Mankind, 1954,” 

Yearbook of the International Law Commission II (1954): 149-152 (submitted to the United Nations General 

Assembly within the Report of the International Law Commission Covering Its 6 th Session, 3 June - 28 July 1954, 

Official Records of the General Assembly, 9th Session, Supplement No. 9 (A/2693), (July 1954)), article 2, paragraph 

11. 

55 International Law Commission, “Draft Code of Offences Against the Peace and Security of Mankind, 1991,” 

Yearbook of the International Law Commission II, Part Two (1991): 94-97 (submitted to the United Nations General 

Assembly within the Report of the International Law Commission on the Work of Its 43rd Session, 29 April - 19 July 

1991, Official Records of the General Assembly, 46th Session, Supplement No. 10 (A/46/10), (10 September 1991)) 

(hereinafter the “1991 ILC Draft Code”); and International Law Commission, “Draft Code of Offences Against the 

Peace and Security of Mankind, 1996,” Yearbook of the International Law Commission II, Part Two (1996): 17-56 

(submitted to the United Nations General Assembly within the Report of the International Law Commission on the 

Work of Its 48th Session, 6 May - 26 July 1996, Official Records of the General Assembly, 51st Session, Supplement 

No. 10 (A/51/10) (1996)) (hereinafter the “1996 ILC Draft Code”). 
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Draft Code mentioned ‘deportation or forcible transfer of population’ with the label ‘systematic or 

mass violations of human rights’ and not as ‘crimes against humanity’.56 The label of ‘crime 

against humanity’ was reintroduced in the 1996 ILC Draft Code in relation to the ‘arbitrary 

deportation or forcible transfer of population’ unrelated to any war-like situation. However, the 

1996 ILC Draft Code required the crimes against humanity to be committed “in a systematic 

manner or on a large scale”, and the involvement of any government or organization or group was 

required instead of the involvement of any State.57 Professor M. Cherif Bassiouni criticized the 

 
56 Article 21 of the 1991 ILC Draft Code stated under the title ‘systematic or mass violations of human rights’: 

An individual who commits or orders the commission of any of the following violations of human 

rights: 

 - murder 

 - torture 

 - establishing or maintaining over persons a status of slavery, servitude or forced labour 

 - persecution on social, political, racial, religious or cultural grounds in a systematic manner or on 

a mass scale; or 

 - deportation or forcible transfer of population shall, on conviction thereof, be sentenced [to. . . ] 

After the World War II, there had been an emerging outcry to interweave the above-mentioned crimes with the 

international law of human rights. That context might have been reflected in changing the label ‘crimes against 

humanity’ to ‘systematic or mass violations of human rights’. For a detailed consideration, see deGuzman, Crimes 

Against Humanity, 124. 

57 Article 18 of the 1996 ILC Draft Code stated under the title ‘crimes against humanity’: 

A crime against humanity means any of the following acts, when committed in a systematic manner 

or on a large scale and instigated or directed by a Government or by any organization or group: 

(a) murder; 

(b) extermination; 

(c) torture; 

(d) enslavement; 

(e) persecution on political, racial, religious or ethnic grounds; 

(f) institutionalized discrimination on racial, ethnic or religious grounds involving the violation of 

fundamental human rights and freedoms and resulting in seriously disadvantaging a part of the 

population; 

(g) arbitrary deportation or forcible transfer of population; 

(h) arbitrary imprisonment; 

(i) forced disappearance of persons; 
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ILC’s varying and inconsistent changes over the long years pertaining to the formulation of crimes 

against humanity: 

The ILC’s changes in 1954, 1991, 1994, and 1996 indicate political uncertainty. 

But the uncertainty with which the drafters proceeded, and their vacillation, 

evidences how politically sensitive the ILC has become. Of greater significance is 

the fact that the main problems with the definition of CAH and the identification of 

its elements have still not been resolved, while there is still no specialized 

international convention. The result was a haphazard accumulation of unrelated 

provisions that, for the most part, would not meet the principles of legality in most 

major criminal justice systems. Thus, the ILC missed a historic opportunity to 

progressively codify ICL, or at least a portion of it, in a manner that would 

withstand legal criticism.58 (Emphasis added) (Citation omitted)  

Due to the non-adoption of the ILC’s finalized 1996 Draft Code, its immediate preceding Statutes 

of the International Criminal Tribunal for the former Yugoslavia (hereinafter the “ICTY”) and the 

International Criminal Tribunal for Rwanda (hereinafter the “ICTR”) remained as the 

contemporary international codifications of crimes against humanity alongside domestic 

codifications in Canada, France, and Israel.59 Like the ICTY and the ICTR, subsequent 

internationalized tribunals in Sierra Leone, Cambodia, East Timor, Kosovo, Bosnia and 

Herzegovina, and Iraq had the opportunity to deal with crimes against humanity, which were 

explicitly incorporated in their enabling legislations.60 The next section will discuss the 

 
(j) rape, enforced prostitution and other forms of sexual abuse; 

(k) other inhumane acts which severely damage physical or mental integrity, health or human 

dignity, such as mutilation and severe bodily harm. 

58 Bassiouni, Crimes Against Humanity, 183. 

59 Leila Nadya Sadat, “Crimes against Humanity in the Modern Age,” The American Journal of International Law 

107, no. 2 (2013), 341. 

60 Ibid. 
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jurisprudence of all these international and internationalized tribunals vis-à-vis the evolution of the 

notion of crimes against humanity.61 

2.3.2 Jurisprudence of the International and Internationalized Tribunals 

The ICTY Statute62 and the ICTR Statute63 are two of the major contemporary codifications of the 

notion of crimes against humanity.64 Despite several ambiguities and inconsistencies65, these 

Statutes paved the way for a rich jurisprudence through their application and interpretation by their 

respective tribunals.66  

The formulation of crimes against humanity in the ICTY Statute revived the war nexus 

requirement, as in the London Charter.67 However, by including the context of internal armed 

 
61 The ICTY and the ICTR are considered to be international tribunals due to a) their establishment by the United 

Nations Security Council’s unilateral action devoid of any state’s direct involvement, b) being the Security Council’s 

ad hoc entities, c) their composition with international judges only, and d) application of international law only. Apart 

from them, the other tribunals, as discussed in this chapter, are internationalised tribunals, commonly known as hybrid 

tribunals, which in contrast: a) have been established with varied legal basis but in general either by a United Nations 

treaty with a state or by an international entity created under the auspices of the United Nations Security Council with 

a state or territory’s direct involvement, b) are not the Security Council’s ad hoc entities, c) have been comprised of 

both national and international judges, and d) apply local law along with international law. For a detailed consideration 

of such distinctions and for a thorough general study on these tribunals, see Dubler and Kalyk, Crimes Against 

Humanity in the 21st Century, 202-306. 

62 United Nations Security Council, “Statute of the International Criminal Tribunal for the Former Yugoslavia” - 

Annex to United Nations Security Council, Report of the Secretary General Pursuant to Paragraph 2 of Security 

Council Resolution 808 (1993), UN Doc. S/25704 (3 May 1993), as approved and adopted by United Nations Security 

Council, Security Council Resolution 827 (1993), Official Records of the Security Council, 3217th Meeting, 25 May 

1993, UN Doc. S/RES/827 (1993), (hereinafter the “ICTY Statute”). 

63 United Nations Security Council, “Statute of the International Tribunal for Rwanda” — Annex to United Nations 

Security Council, Security Council Resolution 955 (1994), Official Records of the Security Council, 49th Year, 3453rd 

Meeting, 8 November 1994, UN Doc. S/RES/955 (1994) (hereinafter the “ICTR Statute”). 

64 deGuzman, The Road from Rome, 351. 

65 Gideon Boas, James L. Bischoff and Natalie L. Reid, Elements of Crimes under International Law — International 

Criminal Law Practitioner Library Series, Volume II (Cambridge: Cambridge University Press, 2008), 31. 

66 deGuzman, The Road from Rome, 351. 

67 Article 5 of the ICTY Statute states within the heading ‘crimes against humanity’: 
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conflict along with the international one, it broadened the London Charter’s formulation of the 

requirement.68 In addition, the discriminatory intent requirement was stipulated only for 

persecutions and not for other underlying crimes.69 These features in the ICTY Statute signified a 

progressive development of displacement crimes as crimes against humanity, though they were 

not comparable to those of the 1996 ILC Draft Code for not completely abrogating the war nexus 

requirement in the instrument itself.70 The non-abrogation of the war nexus requirement in the 

ICTY Statute might be attributable to the vague legacy of the CCL 10 jurisprudence and the ILC’s 

missed opportunity to clarify the state of the law71—both of which have been discussed in the 

previous sections.  

Intriguingly, however, the ICTY Statute’s revival of war nexus requirement was nullified by the 

ICTY case laws, contributing significantly to the expansion of the concept of crimes against 

humanity.72 In a ground-breaking decision, the Appeals Chamber of the ICTY interpreted the war 

nexus requirement in the ICTY Statute away, concluding that “there is no logical or legal basis for 

this requirement and it has been abandoned in subsequent State practice with respect to crimes 

 
The International Tribunal shall have the power to prosecute persons responsible for the following 

crimes when committed in armed conflict, whether international or internal in character, and 

directed against any civilian population: (a) murder; (b) extermination; (c) enslavement; (d) 

deportation; (e) imprisonment; (f) torture; (g) rape; (h) persecutions on political, racial and 

religious grounds; (i) other inhumane acts. (Italics are mine) 

68 ICTY Statute, article 5. 

69 Ibid. 

70 For a detailed consideration, see Bassiouni, Crimes Against Humanity, 171-183. By abrogating the war nexus 

requirement for the crimes against humanity the 1996 ILC Draft Code adopted the requirement of commission of any 

underlying offence “in a systematic manner or on a large scale”. 

71 deGuzman, Crimes Against Humanity, 125. 

72 Kai Ambos and Steffen Wirth, “The Current Law of Crimes Against Humanity: An analysis of UNTAET Regulation 

15/2000,” Criminal Law Forum 13 (2002): 10-12. 
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against humanity”.73 Furthermore, it recognized the absolute non-requirement of the war nexus in 

customary international law, despite its inability to travel beyond the ICTY Statute:  

It is by now a settled rule of customary international law that crimes against 

humanity do not require a connection to international armed conflict. Indeed, as the 

Prosecutor points out, customary international law may not require a connection 

between crimes against humanity and any conflict at all. Thus, by requiring that 

crimes against humanity be committed in either internal or international armed 

conflict, the Security Council may have defined the crime in Article 5 more 

narrowly than necessary under customary international law.74 (Emphasis added) 

However, in the same case, the Appeals Chamber of the ICTY travelled beyond the domain of the 

ICTY Statute by assigning an additional requirement that “the acts of the accused must comprise 

part of a pattern of widespread or systematic crimes directed against a civilian population”75—

which is apparently akin to but contextually different from the ILC formulation.76 

Article 5(d) of the ICTY Statute directly incorporated as a crime against humanity the 

displacement crime of deportation but not the forcible transfer of population. Nonetheless, the 

jurisprudence of the ICTY seemed to have included the displacement crime of forcible transfer of 

population within the domain of crimes against humanity under the heads of ‘persecution’ and 

‘other inhuman acts’ as crimes against humanity, the thesis’ following section explains.77 Among 

 
73 ICTY, Appeals Chamber Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, 2 October 1995, 

in Prosecutor v. Dusko Tadić, IT-94-1-AR72, para 140. 

74 Ibid, para 141. 

75 Ibid, para 248. 

76 The ILC formulation abrogated altogether the war nexus requirement and instead adopted the requirement of a 

massive or systematic attack—which is discussed in an earlier section of this paper. In contrast, the ICTY Statute 

retained the war nexus requirement and in addition to that the ICTY Appeals Chamber assigned the requirement of a 

massive or systematic attack in the context of the requirement of an attack “directed against civilian population” as 

adopted in article 5 of the ICTY Statute. Now if the ICTY Statute and the ICTY ruling are considered together, it will 

appear that for crimes against humanity both a war nexus and a massive or systematic attack are required—which is 

fundamentally different from the ILC formulation of crimes against humanity. 

77 Dawson and Farber, Forcible Displacement Throughout the Ages, 73. 
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all the international and internationalized criminal tribunals, the ICTY dealt with displacement 

crimes most extensively, and its rulings on these crimes are ground-breaking. The Trial Chamber 

of the ICTY considered the forcible transfer of population as an act within the domain of ‘other 

inhuman acts’ as crimes against humanity, which was incorporated in article 5(i) of the ICTY 

Statute.78 Professor James G. Stewart rightly identified the rationale behind the ICTY’s 

prosecution of ‘forcible transfer’ within a single nation-State under ‘other inhuman acts’:  

Other inhumane acts denote a residual category of crimes against humanity that are 

not specifically enumerated but that are nevertheless sufficiently similar to 

explicitly listed crimes against humanity in nature and gravity. The prosecution of 

“forcible transfer” as an “other inhumane act” before the ICTY was necessary 

because, unlike in the ICC Statute, forcible transfer is not explicitly listed within 

the ICTY’s jurisdiction.79 (Citations omitted) 

In addition, the Appeals Chamber of the ICTY considered both the displacement crimes of 

deportation and forcible transfer of population as crimes against humanity of ‘persecution’, subject 

to the required discriminatory intent under article 5(h) of the ICTY Statute.80 However, that 

approach “was largely an attempt to avoid addressing competing precedents and was unhelpful in 

that it added further nomenclature to an already confusing area of the law”.81 Regarding 

displacement crimes, an important contribution of the ICTY jurisprudence is the settlement of the 

distinction between the displacement crimes of deportation and forcible transfer of population. The 

ICTY established that the elements of crimes for both of these displacement crimes are 

 
78 ICTY, Trial Chamber Judgment, 17 January 2005, in Prosecutor v. Vidoje Blagojević and Dragan Jokić, IT-02-60-

T, paras 623-632; ICTY, Trial Chamber Judgment, 1 September 2004, in Prosecutor v. Radoslav Brđanin, IT-99-36-

T, para 539; ICTY, Trial Chamber Judgment, 2 August 2001, in Prosecutor v. Radislav Krstic, IT-98-33-T, para 519. 

79 James G. Stewart, “A Jurisprudential History of the Displacement Crimes Applicable to Corporate Landgrabbing,” 

in The International Criminal Responsibility of War’s Funders and Profiteers, ed. Nina H. B. Jørgensen (Cambridge: 

Cambridge University Press, 2020), 205. 

80 ICTY, Appeals Chamber Judgment, 17 September 2003, in Prosecutor v. Milorad Krnojelac, IT-97-25-A, para 222. 

81 Stewart, A Jurisprudential History of the Displacement Crimes, 205. 
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“substantially similar”82 except for the cross-border requirement applicable only to deportation.83 

The ICTY categorically specified the elements of these displacement crimes as follows: 

The actus reus of forcible displacement is (a) the displacement of persons by 

expulsion or other coercive acts, (b) from an area in which they are lawfully present, 

(c) without grounds permitted under international law. The mens rea for the offence 

is the intent to displace, permanently or otherwise, the victims within the relevant 

national border (as in forcible transfer) or across the relevant national border (as in 

deportation).84 (Citations omitted) 

Regarding these elements of crimes, the ICTY jurisprudence established certain legal principles, 

which are of paramount importance in the evolution and development of displacement crimes as 

crimes against humanity. In determining an unlawful displacement, the Appeals Chamber held that 

“it is the absence of genuine choice that renders the displacement unlawful”85, and in assessing 

such a choice, any relevant “consent must be real in the sense that it is given voluntarily and as a 

result of the individual’s free will, assessed in the light of the surrounding circumstances”.86 As to 

the requirement that an unlawful displacement be forced, the Appeals Chamber further held that 

 
82 ICTY, Trial Chamber Judgment, 17 October 2003, in Prosecutor v. Blagoje Simić, Miroslav Tadić and Simo Zarić, 

IT-95-9-T, para 123. 

83 ICTY, Appeals Chamber Judgement, 22 March 2006 in Prosecutor v. Milomir Stakić, IT-97-24-A, paras 278, 300, 

317. For a detailed general consideration of the jurisprudential history of the displacement crimes especially with 

reference to the jurisprudence of the ICTY, see Roberts and Stewart, Delimiting Deportation, Unlawful Transfer, 

Forcible Transfer and Forcible Displacement in International Criminal Law, 56-95. 

84 ICTY, Trial Chamber Judgment, 26 February 2009, in Prosecutor v. Milan Milutinović et al., IT-05-87-T, para 164. 

See also ICTY, Appeals Chamber Judgment, 22 March 2006, in Prosecutor v. Milomir Stakić, IT-97-24-A, paras 278, 

307, 317; 

85 ICTY, Appeals Chamber Judgment, 17 September 2003, in Prosecutor v. Milorad Krnojelac, IT-97-25-A, para 229. 

86 ICTY, Appeals Chamber Judgment, 22 March 2006, in Prosecutor v. Milomir Stakić, IT-97-24-A, para 279, 

referring ICTY, Appeals Chamber Judgment, 17 September 2003, in Prosecutor v. Milorad Krnojelac, IT-97-25-A, 

para 229; ICTY, Trial Chamber Judgment, 22 February 2001, in Prosecutor v. Dragoljub Kunarac, Radomir Kovac 

and Zoran Vukovic, IT-96-23-T & IT-96-23/1-T, para 460, ICTY, Appeals Chamber Judgment, 12 June 2002, in 

Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic, IT-96-23 & IT-96-23/1-A, paras 127-128. See 

also ICTY, Trial Chamber Judgment, 27 March 2013, in Prosecutor v. Mićo Stanišić and Stojan Župljanin, IT-08-91-

T, para 63, referring ICTY, Appeals Chamber Judgment, 22 March 2006, in Prosecutor v. Milomir Stakić, IT-97-24-

A, para 279. 
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such a requirement “is not limited to physical force but can be met through the threat of force or 

coercion, such as that caused by fear of violence, duress, detention, psychological oppression or 

abuse of power, or taking advantage of a coercive environment.”87 This ruling extended the 

meaning of ‘force’, thereby opening the door for different emerging situations to be covered within 

that domain.  

The next requirement of the victim’s lawful presence in the displaced area was liberally construed 

by the Trial Chamber by resolving that “the requirement for lawful presence is intended to exclude 

only those situations where the individuals are occupying houses or premises unlawfully or 

illegally and not to impose a requirement for “residency” to be demonstrated as a legal standard”.88 

In contrast, in considering the issue of permissible grounds under international law for 

displacements, the Trial Chamber adopted a rigid approach by stipulating that “in view of the 

drastic nature of a forced displacement of persons, recourse to such measures would only be lawful 

in the gravest of circumstances and only as measures of last resort”.89 This rigid stance of the ICTY 

jurisprudence established a definite foundation based upon which any heinous DIFD may be 

earmarked for potential prosecution. In this regard, some other rulings of the Appeals Chamber 

will be helpful. One ruling, for example, waived the requirement that “a minimum number of 

individuals be forcibly transferred”.90 Another ruling negated the requirement of removal of the 

 
87 ICTY, Appeals Chamber Judgment, 30 June 2016, in Prosecutor v. Mićo Stanišić and Stojan Župljanin, IT-08-91-

A, para 918, referring ICTY, Appeals Chamber Judgment, 27 January 2014, in Prosecutor v. Vlastimir Đorđević, IT-

05-87/1-A, para 727 (referring ICTY, Appeals Chamber Judgment, 22 March 2006, in Prosecutor v. Milomir Stakić, 

IT-97-24-A, para 281; ICTY, Appeals Chamber Judgment, 17 September 2003, in Prosecutor v. Milorad Krnojelac, 

IT-97-25-A, paras 229-233). 

88 ICTY, Trial Chamber Judgment, 10 June 2010, in Prosecutor v. Vujadin Popović et al., IT-05-88-T, para 900. 

89 ICTY, Trial Chamber Judgment, 17 October 2003, in Prosecutor v. Blagoje Simić, Miroslav Tadić and Simo Zarić, 

IT-95-9-T, footnote 218 to para 125, referring ICTY, Trial Chamber Judgment, 2 August 2001, in Prosecutor v. 

Radislav Krstic, IT-98-33-T, paras 524 and 526. 

90 ICTY, Appeals Chamber Judgment, 17 March 2009, in Prosecutor v. Momčilo Krajišnik, IT-00-39-A, para 333. 
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relevant population “to a location sufficiently remote from its original location”.91 Therefore, per 

the ICTY jurisprudence, the forcible transfer of even a single victim to an adjacent village92 would 

satisfy the actus reus of forcible displacement, subject to the transfer’s connection with a 

widespread or systematic attack on a civilian population. As to the mens rea of such displacement, 

the Appeals Chamber established that “neither the crime of deportation nor the crime of forcible 

transfer necessitates that the accused’s intention must be that of permanent removal”, resolving a 

long-standing debate on that issue.93 These principles of the ICTY jurisprudence have 

consequently paved the way for incorporating emerging culpable acts like the DIFD within the 

domain of crimes against humanity.94 

Like the ICTY Statute, the ICTR Statute incorporated as crimes against humanity the same non-

exhaustive underlying offences, including the displacement crime of deportation.95 But 

displacement crimes were not exclusively dealt with by the ICTR in any case, though they were 

mentioned in reference to other crimes, e.g., genocide:96 

. . . [t]he means of deliberate inflicting on the group conditions of life calculated to 

bring about its physical destruction, in whole or part, include, inter alia, subjecting 

a group of people to a subsistence diet, systematic expulsion from homes and the 

 
91 ICTY, Appeals Chamber Judgment, 29 November 2017, in Prosecutor v. Jadranko Prlić et al., IT-04-74-A, Volume 

I, para 492. 

92 Ibid. Regarding this issue, another ruling of the Appeals Chamber is relevant wherein it was held that “the forced 

character of displacement and the forced uprooting of the inhabitants of a territory entail the criminal responsibility 

of the perpetrator, not the destination to which these inhabitants are sent”. See ICTY, Appeals Chamber Judgment, 3 

May 2006, in Prosecutor v. Mladen Naletilić and Vinko Martinović, IT-98-34-A, para 153, referring ICTY, Appeals 

Chamber Judgment, 17 September 2003, in Prosecutor v. Milorad Krnojelac, IT-97-25-A, para 218. 

93 ICTY, Appeals Chamber Judgment, 3 April 2007, in Prosecutor v. Radoslav Brđanin, IT-99-36-A, para 206, 

referring ICTY, Appeals Chamber Judgment, 22 March 2006, in Prosecutor v. Milomir Stakić, IT-97-24-A, para 307. 

94 A detailed consideration of such incorporation and related issues is rendered in chapter 3 of this thesis paper. 

95 The ICTR Statute, article 3. 

96 Dawson and Farber, Forcible Displacement Throughout the Ages, 105. 
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reduction of essential medical services below minimum requirement.97 (Later 

italics are mine) 

Unlike the ICTY Statute, the ICTR Statute additionally required all underlying offences to be 

“committed as part of a widespread or systematic attack against any civilian population on 

national, political, ethnic, racial or religious grounds”.98 In the ICTY Statute, the discriminatory 

intent was required only in the case of persecution to qualify as a crime against humanity.99 Such 

a requirement for all underlying offences was the first of its kind and marked a regression in the 

conceptual evolution of crimes against humanity.100 Earlier, this additional requirement had been 

struck out by the London Charter authors and thereafter by the ILC, and hence, its inclusion in the 

ICTR Statute’s formulation of crimes against humanity seemed to be rather startling.101 On the 

other hand, the drafters of the ICTR Statute opted for a progressive formulation of the notion of 

crimes against humanity by eliminating the requirement of a war nexus, unlike the ICTY Statute.102 

The shifting paradigm of requiring widespread or systematic attack instead of a war nexus to 

distinguish crimes against humanity from general crimes was, in fact, the ILC’s brainchild—which 

 
97 ICTR, Trial Chamber Judgment, 2 September 1998, in The Prosecutor v. Jean-Paul Akayesu, ICTR-96-4-T, para 

506. See also ICTR, Trial Chamber Judgment, 27 January 2000, in The Prosecutor v. Alfred Musema, ICTR-96-13-

T, para 157. 

98 Article 3 of the ICTR Statute formulated the crimes against humanity in the following terms: 

The International Tribunal for Rwanda shall have the power to prosecute persons responsible for 

the following crimes when committed as part of a widespread or systematic attack against any 

civilian population on national, political, ethnic, racial or religious grounds: (a) Murder; (b) 

Extermination; (c) Enslavement; (d) Deportation; (e) Imprisonment; (f) Torture; (g) Rape; (h) 

Persecutions on political, racial and religious grounds; (i) Other inhumane acts. (Italics ae mine) 

99 ICTY Statute, article 5(h). 

100 deGuzman, The Road from Rome, 351. 

101 deGuzman, Crimes Against Humanity, 125. 

102 deGuzman, The Road from Rome, 351. deGuzman considers such divergences of the ICTR Statue from the ICTY 

Statute reflecting “some of the remaining uncertainties within the international community regarding the elements of 

crimes against humanity”. 
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was adopted in the ICTR Statute as the first international instrument.103 The trend was followed 

respectively in the UNTAET Regulation No. 2000/15104, the SCSL Statute105, the Criminal Code 

of Bosnia and Herzegovina106, the Provisional Criminal Code of Kosovo107, the ECCC Law108, 

and the SICT Law109. The following paragraphs will discuss these adoptions and developments in 

brief.  

The UNTAET Regulation No. 2000/15 itself in substance appeared to be progressive in 

incorporating both types of displacement crimes—deportation or forcible transfer of population—

 
103 deGuzman, The Road from Rome, 351. 

104 United Nations, United Nations Transitional Administration in East Timor (UNTAET) Regulation No. 2000/15 on 

the Establishment of Panels with Exclusive Jurisdiction over Serious Criminal Offences, 6 June 2000, UN Doc. 

UNTAET/REG/2000/15 (2000) (hereinafter the “UNTAET Regulation No. 2000/15”). 

105 United Nations and the Government of Sierra Leone, “Statute of the Special Court for Sierra Leone, 16 January 

2002,” in United Nations, United Nations Treaty Series, Volume 2178 (New York: United Nations, 2004), 145-153 

(hereinafter the “SCSL Statute”), adopted by an agreement between the United Nations and the Government of Sierra 

Leone pursuant to United Nations Security Council, Security Council Resolution 1315 (2000), Official Records of the 

Security Council, 4186th Meeting, 14 August 2000, UN Doc. S/RES/1315 (2000). 

106 Government of the Federation of Bosnia and Herzegovina, Criminal Code of the Federation of Bosnia and 

Herzegovina, Official Gazette of the Federation of Bosnia and Herzegovina No. 3/03 with Amendments to the Law 

as Published in Official Gazette of the Federation of Bosnia and Herzegovina Nos. 32/03, 37/03 54/04, 61/04, 30/05, 

53/06, 55/06, 32/07, 8/10, 47/14, 22/15, 40/15, 1 March 2003 (hereinafter the “Criminal Code of Bosnia and 

Herzegovina”). An unofficial consolidated English text provided by the Organization for Security and Co-operation 

in Europe (OSCE) Office for Democratic Institutions and Human Rights is available online: 

http://www.derechos.org/intlaw/doc/bih8.html. 

107 United Nations, United Nations Interim Administration Mission in Kosovo (UNMIK) Regulation No. 2003/25 on 

the Provisional Criminal Code of Kosovo, 6 July 2003, UN Doc. UNMIK/REG/2003/25 (2003) (hereinafter the 

“Provisional Criminal Code of Kosovo”). 

108 Royal Government of Cambodia, Law on the Establishment of the Extraordinary Chambers in the Courts of 

Cambodia for the Prosecution of Crimes Committed During the Period of Democratic Kampuchea (with inclusion of 

amendments), as promulgated on 27 October 2004, Legislative Act of Cambodia NS/RKM/1004/006 (2004) 

(hereinafter “the ECCC Law”). 

109 Government of the Republic of Iraq, Law of the Supreme Iraqi Criminal Tribunal, Law No. 10 of 2005, Al-Waqa’i 

Al-Iraqiya (Official Gazette of the Republic of Iraq) No. 4006, 47th Year, 18 October 2005 (hereinafter the “SICT 

Law”). The law was translated in English by the International Center for Transitional Justice (ICTJ) and is available 

online: 

https://web.archive.org/web/20090325152656/http://www.ictj.org/static/MENA/Iraq/iraq.statute.engtrans.pdf. The 

Supreme Iraqi Criminal Tribunal (SICT) was earlier named as the Iraqi Special Tribunal (IST) and is also known as 

the ‘Iraqi High Tribunal’ (IHT). 
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as crimes against humanity without requiring a war nexus.110 The progressive formulation was 

quite akin to that of the Rome Statute except for some differences, e.g., the absence of the 

definition of ‘an attack directed against any civilian population’, whose controversial definition 

seemed to unduly limit the term’s perception.111 In addition, in aligning with the notion of 

customary international law, the formulation reasonably deviated from those of the ICTY and 

ICTR Statutes.112 However, when the Special Court applied the law in practice, it appeared that 

the Court lacked a clear understanding even of the most rudimentary features of crimes against 

humanity and deviated from the legal principles recognized at the international level.113 For 

example, departing from the established international norm, the Court of Appeal in the case of 

Prosecutor v Umbertus Ena and Carlos Ena held that “whether or not there are multiple charges 

of crimes against humanity,  . . . an accused can only be convicted of ‘one crime against 

humanity’”114. Citing this example, Professor David Cohen critiqued the Court’s jurisprudence as 

 
110 Section 5.1 of the UNTAET Regulation No. 2000/15 defined crimes against humanity as follows: 

For the purposes of the present regulation, “crimes against humanity” means any of the following 

acts when committed as part of a widespread or systematic attack and directed against any civilian 

population, with knowledge of the attack: (a) Murder; (b) Extermination; (c) Enslavement; (d) 

Deportation or forcible transfer of population; (e) Imprisonment or other severe deprivation of 

physical liberty in violation of fundamental rules of international law; (f) Torture; (g) Rape, sexual 

slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other form of sexual 

violence of comparable gravity; (h) Persecution against any identifiable group or collectivity on 

political, racial, national, ethnic, cultural, religious, gender as defined in Section 5.3 of the present 

regulation, or other grounds that are universally recognized as impermissible under international 

law, in connection with any act referred to in this paragraph or any crime within the jurisdiction of 

the panels; (i) Enforced disappearance of persons; (j) The crime of apartheid; (k) Other inhumane 

acts of a similar character intentionally causing great suffering, or serious injury to body or to mental 

or physical health. (Italics are mine) 

111 Swart, Internationalized Courts and Substantive Criminal Law, 300. 

112 Ibid, 315. 

113 David Cohen, “Accountability in the Balance: Trials before the Special Panels for Serious Crimes in East Timor 

1999-2005,” Law in Context: A Socio-Legal Journal 27, no. 1 (2009): 103, 123, 124. 

114 Ibid, 124, citing Special Panels for Serious Crimes (District Court of Dili), East Timor (hereinafter the “SPET”), 

Appeal Judgement, 18 March 2005, in The Public Prosecutor v. Umbertus Ena and Carlos Ena, Case No. 05/2002, 

14. 
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a poor reflection of established international principles as to crimes against humanity, including 

displacement crimes.115  

The SCSL Statute was the third international instrument after the ICTR Statute and the UNTAET 

Regulation No. 2000/15 to adopt the requirement of a widespread and systematic attack.116 During 

the commission of crimes against humanity in the Sierra Leonean armed conflict, those crimes 

were considered to be under the jurisdiction of “customary international law”.117 Since some of 

the features of crimes against humanity in the earlier ICTY and ICTR Statutes were not reflective 

of the notion of customary international law, the formulation of crimes against humanity in the 

SCSL Statute reasonably deviated from those features.118 It might, thus, become evident that the 

war nexus was not required in the SCSL Statute.119 Due to the same concern for maintaining 

consistency with customary international law, the SCSL Statute’s negotiators partially adopted the 

ICTR Statute formulation of crimes against humanity by eliminating the requirement of 

 
115 Cohen, Accountability in the Balance, 124. 

116 Article 2 of the SCSL Statute incorporated the crimes against humanity in the following terms: 

The Special Court shall have the power to prosecute persons who committed the following crimes 

as part of a widespread or systematic attack against any civilian population: a. Murder; b. 

Extermination; c. Enslavement; d. Deportation; e. Imprisonment; f. Torture; g. Rape, sexual slavery, 

enforced prostitution, forced pregnancy and any other form of sexual violence; h. Persecution on 

political, racial, ethnic or religious grounds; i. Other inhumane acts. (Italics are mine) 

117 For a detailed consideration, see Alison Smith, “Sierra Leone: The Intersection of Law, Policy, and Practice,” in 

Internationalized Criminal Courts: Sierra Leone, East Timor, Kosovo, and Cambodia, eds. Cesare P. R. Romano, 

André Nollkaemper, and Jann K. Kleffner (Oxford: Oxford University Press, 2004), 135. 

118 Bert Swart, “Internationalized Courts and Substantive Criminal Law,” in Internationalized Criminal Courts: Sierra 

Leone, East Timor, Kosovo, and Cambodia, eds. Cesare P. R. Romano, André Nollkaemper, and Jann K. Kleffner 

(Oxford: Oxford University Press, 2004), 315. 

119 Referring to ICTY, Appeals Chamber Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, 2 

October 1995, in Prosecutor v. Dusko Tadić, IT-94-1-AR72, paras 138-142, Bert Swart opined that “the nexus 

between crimes against humanity and war crimes can no longer be considered to be part of customary international 

law”. For a detailed consideration, see Swart, Internationalized Courts and Substantive Criminal Law, 299. 
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discriminatory intent for all the underlying crimes except persecution.120 That consequently eased 

the prosecution’s burden with a lesser requirement for proving displacement crimes as crimes 

against humanity adopted in article 2. However, despite the incorporation of deportation in article 

2(d) and the probability of forcible transfer’s prosecution under articles 2(h) or 2(i)—respectively 

as persecution or other inhumane acts—these displacement crimes against humanity were not 

charged in any of the indictments.121  

The Criminal Code of Bosnia and Herzegovina’s drafters wanted to incorporate contemporary 

developments in the notion of crimes against humanity, and, consequently, the formulation122 was 

more comprehensive than earlier iterations, and a substantial number of cases dealt with charges 

 
120 Swart, Internationalized Courts and Substantive Criminal Law, 299, referring ICTY, Appeals Chamber Judgment, 

15 July 1999, in Prosecutor v. Dusko Tadić, IT-94-1-A, paras 273-305, which held that “discriminatory intent is not 

required by customary international law, with an exception for persecution”. 

121 Since displacements in the Sierra Leonean conflict were in fact “a “side-effect” of the abduction of civilians from 

their homes for other purposes, primarily diamond mining, farming, military training, forced marriages, and service 

as child soldiers”, the prosecution opted “to charge this conduct as enslavement, other inhumane acts (forced 

marriage), and child recruitment rather than as forcible transfer”. For a detailed consideration, see Dawson and Farber, 

Forcible Displacement Throughout the Ages, 104. 

122 Article 172 of the Criminal Code of Bosnia and Herzegovina incorporated crimes against humanity in the following 

terms: 

Whoever, as part of a widespread or systematic attack directed against any civilian population, with 

knowledge of such an attack, perpetrates any of the following acts: a) Depriving another person of 

his life (murder); b) Extermination; c) Enslavement; d) Deportation or forcible transfer of 

population; e) Imprisonment or other severe deprivation of physical liberty in violation of 

fundamental rules of international law; f) Torture; g) Sexual intercourse or an equivalent sexual act 

(rape), sexual slavery, enforced prostitution, forced pregnancy, enforced sterilisation or any other 

form of sexual violence of comparable gravity; h) Persecutions against any identifiable group or 

collectivity on political, racial, national, ethnic, cultural, religious or sexual gender or other grounds 

that are universally recognised as impermissible under international law, in connection with any 

offence listed in this paragraph of this Code, any offence listed in this Code or any offence falling 

under the competence of the Court of Bosnia and Herzegovina; i) Enforced disappearance of 

persons; j) The crime of apartheid; k) Other inhumane acts of a similar character intending to cause 

great suffering, or serious injury to body or to physical or mental health, shall be punished by 

imprisonment for a term not less than ten years or long-term imprisonment. (Italics are mine) 
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of crimes against humanity.123 Both the displacement crimes of deportation and forcible transfer 

of population were included directly in the Code. Furthermore, the Code did not require a war 

nexus and eliminated the requirement of discriminatory intent for all the underlying crimes except 

for the persecution. In the Code, the crimes against humanity were given the same gravity as the 

crimes of genocide and war crimes, though in practice, the sentences of the convicted perpetrators 

of the later crimes seem to be significantly lengthier.124  

For the judicial administration in Kosovo, the United Nations Mission in Kosovo (UNMIK)125 

adopted several regulations through which the application of prevalent domestic laws in Kosovo 

was authorized.126 Within such domestic laws, international criminal law was inherently enshrined, 

and the Yugoslav Federal Criminal Code provided for punishment for genocide and other war 

 
123 Olga Martin-Ortega, “Prosecuting War Crimes at Home: Lessons from the War Crimes Chamber in the State Court 

of Bosnia and Herzegovina,” International Criminal Law Review 12, no. 4 (2012): 607 and 619. Unlike age old 

conflicts resulting mostly in combatant casualties, recent conflicts like the conflicts in Yugoslavia experienced 

massive and systematic attacks against civilian population. This is also a major reason for so many cases dealing with 

the crimes against humanity under the Criminal Code of Bosnia and Herzegovina. For a detailed consideration, see 

Claire Garbett, “Localising Criminal Justice - An Overview of National Prosecutions at the War Crimes Chamber of 

the Court of Bosnia and Herzegovina,” Human Rights Law Review 10, no. 3 (2010): 567-568. 

124 For a detailed consideration of the model of sentencing vis-à-vis different crimes and related factors thereto at the 

War Crimes Chamber in the Court of Bosnia and Herzegovina, see James Meernik and Josue Barron, “Fairness in 

National Courts Prosecuting International Crimes: The Case of the War Crimes Chamber of Bosnia-Herzegovina,” 

International Criminal Law Review 18, no. 4 (2018): 729-732. 

125 In the aftermath of the NATO (North Atlantic Treaty Organization) military intervention ending Serb forces’ 

heinous atrocities in Kosovo, the UNMIK was established as a ‘transitional civil administration’ by a Security Council 

Resolution (United Nations Security Council, Security Council Resolution 1244, Official Records of the Security 

Council, 54th Session, 4011th Meeting, 10 June 1999, UN Doc. S/RES/1244 (1999)). For a general consideration on 

the background and objectives of the UNMIK, see Laura A. Dickinson, “The Relationship between Hybrid Courts 

and International Courts: The Case of Kosovo,” New England Law Review 37, no. 4 (2002-2003): 1059-1072. 

126 For a detailed consideration of the related issues, see John Cerone and Clive Baldwin, “Explaining and Evaluating 

the UNMIK Court System,” in Internationalized Criminal Courts: Sierra Leone, East Timor, Kosovo, and Cambodia, 

eds. Cesare P. R. Romano, André Nollkaemper, and Jann K. Kleffner (Oxford: Oxford University Press, 2004), 43-

47. See also Fisnik Korenica, Argjend Zhubi, and Dren Doli, “The EU-engineered Hybrid and International Specialist 

Court in Kosovo: How ‘Special’ Is It?,” European Constitutional Law Review 12, no. 3 (2016): 474-475. 
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crimes, though not for the crimes against humanity.127 Later on, when the Provisional Criminal 

Code of Kosovo was adopted in 2003, its article 117 directly incorporated the displacement crimes 

of deportation and forcible transfer of population as crimes against humanity.128 Moreover, the 

formulation was paced with the progressive development of the notion of crimes against humanity 

by not requiring any war nexus and requiring only the context of “widespread or systematic attack 

directed against any civilian population”. Despite the positives in the substantive legislation, the 

UNMIK platform, in practice, did not live up to its expectations and failed to provide a persuasive 

jurisprudence, especially regarding crimes against humanity.129 

 
127 Cerone and Baldwin, Explaining and Evaluating the UNMIK Court System, 44. 

128 Article 117 of the Provisional Criminal Code of Kosovo incorporated the crimes against humanity in the following 

terms: 

Whoever commits one or more of the following offences knowing that they are a part of a 

widespread or systematic attack directed against any civilian population: 1) Murder; 2) 

Extermination; 3) Enslavement; 4) Deportation or forcible transfer of population; 5) Imprisonment 

or other severe deprivation of physical liberty in violation  of fundamental rules of international law; 

6) Torture; 7) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilisation, 

or any other form of sexual violence of comparable gravity; 8) Persecution against any identifiable 

group or collectivity on political, racial, national, ethnic, cultural, religious, gender or other grounds 

that are universally recognised as impermissible under international law, in connection with the 

offences provided for in the present article and Articles 116, 118 - 121; 9) Enforced disappearance 

of persons; 10) The crime of apartheid; or 11) Other inhumane acts of a similar character 

intentionally causing great suffering, or serious injury to body or to mental or physical health shall 

be punished by imprisonment of at least five years or by long-term imprisonment. (Italics are mine) 

129 Bassiouni, Crimes Against Humanity, 228. 
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In the ECCC Law, the definition of crimes against humanity was intended to approximate the one 

enshrined in the Rome Statute,130 but it could not be in fact.131 Rather, the definition lacked clarity 

and deviated from contemporary theoretical developments concerning crimes against humanity by 

incorporating the requirement of discriminatory grounds for all the underlying crimes against 

humanity.132 Thus, though the definition incorporated the displacement crime of deportation as a 

crime against humanity requiring only “a widespread or systematic attack directed against any 

civilian population” and not a war nexus, it appeared somewhat regressive.  

 
130 Article 9 of the Draft Agreement between the United Nations and the Royal Government of Cambodia concerning 

the Prosecution under Cambodian Law of Crimes Committed during the Period of Democratic Kampuchea, as annexed 

to United Nations General Assembly, in General Assembly Resolution 57/228 B, Official Records of the General 

Assembly, 57th Session, 22 May 2003, UN Doc. A/RES/57/228 B (2003), states with the title ‘Crimes falling within 

the jurisdiction of the Extraordinary Chambers’:  

The subject-matter jurisdiction of the Extraordinary Chambers shall be the crime of genocide as 

defined in the 1948 Convention on the Prevention and Punishment of the Crime of Genocide, crimes 

against humanity as defined in the 1998 Rome Statute of the International Criminal Court and grave 

breaches of the 1949 Geneva Conventions and such other crimes as defined in Chapter II of the Law 

on the Establishment of the Extraordinary Chambers as promulgated on 10 August 2001. 

131 Article 5 of the ECCC Law incorporated the provisions regarding the crimes against humanity in the following 

manner: 

The Extraordinary Chambers shall have the power to bring to trial all Suspects who committed 

crimes against humanity during the period 17 April 1975 to 6 January 1979.  

Crimes against humanity, which have no statute of limitations, are any acts committed as part of a 

widespread or systematic attack directed against any civilian population, on national, political, 

ethnical, racial or religious grounds, such as: murder; extermination; enslavement; deportation; 

imprisonment; torture; rape; persecutions on political, racial, and religious grounds; other inhumane 

acts. (Italics are mine) 

132 Ernestine E. Meijer, “The Extraordinary Chambers in the Courts of Cambodia for Prosecuting Crimes Committed 

by the Khmer Rouge: Jurisdiction, Organization, and Procedure of an Internationalized National Tribunal,” in 

Internationalized Criminal Courts: Sierra Leone, East Timor, Kosovo, and Cambodia, eds. Cesare P. R. Romano, 

André Nollkaemper, and Jann K. Kleffner (Oxford: Oxford University Press, 2004), 213. 
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The SICT Law mostly followed the Rome Statute’s formulation of crimes against humanity,133 

except for several additions and omissions.134 The SICT Law incorporated in the definition of 

crimes against humanity some expansive provisions—e.g., the inclusion of the displacement crime 

of forcible transfer of population along with deportation—which was missing in the ICTY and 

ICTR Statutes.135 In addition, while explaining the term ‘attack directed against any civilian 

population’ in article 12 (Second), the SICT Law adopted the ‘State or organizational policy’136  

 
133 Article 12 (First) of the SICT Law incorporated the crimes against humanity in the following manner: 

For the purposes of this Law, “crimes against humanity” means any of the following acts when 

committed as part of a widespread or systematic attack directed against any civilian population, 

with knowledge of the attack: 

A. Willful killing; 

B. Extermination; 

C. Enslavement; 

D. Deportation or forcible transfer of population; 

E. Imprisonment or other severe deprivation of physical liberty in violation of fundamental norms 

of international law; 

F. Torture; 

G. Rape, sexual slavery, enforced prostitution, forced pregnancy, or any other form of sexual 

violence of comparable gravity; 

H. Persecution against any specific party or population on political, racial, national, ethnic, cultural, 

religious, gender or other grounds that are impermissible under international law, in connection with 

any act referred to as a form of sexual violence of comparable gravity; 

I. Enforced disappearance of persons; and 

J. Other inhumane acts of a similar character intentionally causing great suffering, or serious injury 

to the body or to the mental or physical health. (Italics are mine) 

134 M. Cherif Bassiouni, “Post-Conflict Justice in Iraq: An Appraisal of the Iraq Special Tribunal,” Cornell 

International Law Journal 38, no. 2 (2005): 373. 

135 M. Cherif Bassiouni and Michael Wahid Hanna, “Ceding the High Ground: The Iraqi High Criminal Court Statute 

and the Trial of Saddam Hussein,” Case Western Reserve Journal of International Law 39, no. 1 and 2 (2006-2007): 

80. 

136 Article 12 (Second) of the SICT Law defined the term “attack directed against any civilian population” in the 

following manner, requiring a State or organizational policy: 

 “Attack directed against any civilian population” means a course of conduct involving the multiple 

panel of acts referred to in paragraph First of this Article against any civilian population, pursuant 

to or in furtherance of a state or organizational policy to commit such attack . . . (Italics are mine) 
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requirement—a manifest deviation from the ICTY Statute.137 However, to some extent, the 

IHT/SICT Trial Chamber followed the ICTY jurisprudence regarding the general elements of 

crimes against humanity.138 In the Dujail Trial Judgment, the IHT/SICT did convict Saddam 

Hussein al-Majid for both the displacement crimes against humanity of deportation and forcible 

transfer of population but did not provide a detailed discussion on the legal elements and issues of 

these crimes.139 Therefore, despite the scope and expectation, the IHT/SICT missed the 

opportunity to actively contribute to the development of the notion of crimes against humanity of 

deportation or forcible transfer of population. 

2.4 Summation and Way Forward 

The trajectory of the concept of crimes against humanity and its underlying displacement crimes 

has faced many ebbs and flows. Still, the uneven development appears to be ongoing until a 

specialized international instrument is adopted. The ILC’s efforts toward adopting an international 

treaty on crimes against humanity still continue, the latest being the 2019 ILC Draft Articles140 

(commonly known as the Draft Convention on the Prohibition and Punishment of Crimes Against 

 
A contextual element involving a ‘State or organizational policy’ was later required in the Rome Statute formulation 

of crimes against humanity. Section 3.3.3 of this thesis deals with this issue in detail.  

137 Boas, Bischoff and Reid, Elements of Crimes Under International Law, 134. 

138 IHT, First Criminal Court Trial Judgement, 5 November 2006, in The Public Prosecutor in the High Iraqi Court 

et al. v. Saddam Hussein Al Majeed et al., Case No. 1/C 1/2005, 

https://www.hrw.org/legacy/pub/2007/ij/dujail_judgement_web.pdf (English translation) (hereinafter the “Dujail 

Trial Judgment”), part 2, page 47, relied on ICTY, Trial Chamber Judgment, 15 March 2002, in Prosecutor v. Milorad 

Krnojelac, IT-97-25-T, para 53. 

139 Dujail Trial Judgment, part 3, p 126. 

140 International Law Commission, Draft Articles on Prevention and Punishment of Crimes Against Humanity, 2019, 

submitted to the United Nations General Assembly within the Report of the International Law Commission on the 

Work of Its 71st Session, 29 April - 7 June and 8 July - 9 August 2019, Official Records of the General Assembly, 74th 

Session, Supplement No. 10 (A/74/10) (20 August 2019) (hereinafter the “2019 ILC Draft Articles”).  
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Humanity).141 Professor Murphy explained the core objective of the ILC for drafting those Articles 

in the following manner: 

When the International Law Commission (ILC) embarked in 2014 on its project of 

drafting articles for a Convention on the Prevention and Punishment of Crimes 

against Humanity, it had various goals in mind. One central goal was to craft a 

balanced text that would prompt States to do better in adopting national laws and 

national jurisdiction concerning crimes against humanity (and in developing inter-

State cooperation on the issue), while at the same time respecting certain limits on 

what States would likely accept in a new convention.142 

The 2019 ILC Draft Articles have adopted the Rome Statute’s definitions of ‘crimes against 

humanity’ and their underlying offences.143 Such an approach indicates the Rome Statute 

provisions to be reflective of customary international law and of the ILC’s intent to avoid any 

probable conflict between the two instruments.144 Unfortunately, however, the 2019 ILC Draft 

Articles are yet to be officially adopted, and the latest concerning resolution of the United Nations 

General Assembly has prolonged the wait for an adopted instrument.145 Meanwhile, many States 

 
141 For a detailed consideration of the development of the 2019 ILC Draft Articles, see Leila Sadat, “Towards a New 

Treaty on Crimes Against Humanity: Next Steps,” Just Security, 13 September 2021, accessed 14 February 2022, 

https://www.justsecurity.org/78063/towards-a-new-treaty-on-crimes-against-humanity-next-steps/. 

142 Sean Murphy, “Striking the Right Balance for a Draft Convention on Crimes against Humanity,” Just Security, 17 

September 2021, accessed 14 February 2022, https://www.justsecurity.org/78257/striking-the-right-balance-for-a-

draft-convention-on-crimes-against-humanity/. 

143 The 2019 ILC Draft Articles, 12, article 2. 

144 Justice Richard Goldstone, “As the Draft Crimes Against Humanity Treaty Moves Forward, a View on How It 

Relates to the Rome Statute for the ICC,” Just Security, 15 September 2021, accessed 14 February 2022, 

https://www.justsecurity.org/78188/as-the-draft-crimes-against-humanity-treaty-moves-forward-a-view-on-how-it-

relates-to-the-rome-statute-for-the-icc/. 

145 In the resolution, the United Nations General Assembly has only decided “to include in the provisional agenda of 

its seventy-seventh session the item entitled “Crimes against humanity” and to continue to examine the 

recommendation of the Commission contained in paragraph 42 of its report on the work of its seventy-first session”. 

The resolution denotes a prolonged work-in-progress situation currently pertaining to the adoption of the 2019 ILC 

Draft Articles. See United Nations General Assembly, General Assembly Resolution on Agenda Item 83: Crimes 

against Humanity, Official Records of the General Assembly, 76th Session, 9 December 2021, UN Doc. A/RES/76/114 

(17 December 2021). 
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have expressed repeated concerns about the disappointing cycle of postponement and 

consideration in the adoption process.146 For now, it is uncertain when and how the journey of 

defining ‘crimes against humanity’ and adopting a specialized convention for them will reach its 

conclusion.  

To summarize the journey so far, it started with the adoption of the London Charter, the first 

codification of crimes against humanity. The London Charter only incorporated the displacement 

crime of deportation, as did the Tokyo Charter and the CCL 10. But unlike the London and Tokyo 

Charters, the CCL 10 eliminated the requirement of war nexus in the specific section dealing with 

the crimes against humanity, though the language of its preamble caused ambiguity as to the war 

nexus requirement, leading to divided rulings by the tribunals on that issue. To briefly recap the 

war nexus requirement, in prosecuting peacetime acts like DIFD as crimes against humanity, it 

had been the barrier that was ultimately removed at a later stage of the development of customary 

international law, especially through the efforts of the ILC. The ILC’s half-century-long 

codification efforts offered several distinct formulations of the notion of crimes against humanity, 

but all the formulations eliminated the war nexus requirement. The ILC Draft Codes of 1991 and 

1996 incorporated, for the first time, the displacement crime of forcible transfer of population as a 

separate underlying crime against humanity apart from deportation. But unfortunately, the ILC 

Draft Codes were not adopted. The missed opportunity by the ILC, along with the CCL 10 

jurisprudence’s vague legacy, caused the ICTY Statute’s non-removal of the war nexus 

requirement, though the ICTY interpreted the requirement away. The ICTY, ICTR, and SCSL 

Statutes did not include, along with deportation, the displacement crime of forcible transfer of 

 
146 Sadat, Towards a New Treaty on Crimes Against Humanity. 
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population, though the ICTY considered the crime within the domain of ‘persecution’ and ‘other 

inhuman acts’. The ICTR and SCSL Statutes and the ECCC Law progressively eliminated the war 

nexus requirement in line with the ILC’s notion but did not include the displacement crime of 

forcible transfer of population. Furthermore, the ICTR Statute and the ECCC Law regressively 

required a discriminatory intent or ground for all the underlying acts of crimes against humanity. 

The UNTAET Regulation No. 2000/15, the Provisional Criminal Code of Kosovo, the Criminal 

Code of Bosnia and Herzegovina, and the SICT Law adopted the progressive notion of crimes 

against humanity akin to that of the Rome Statute by eliminating the war nexus and including 

along with deportation the displacement crime of forcible transfer of population within the domain 

of crimes against humanity. However, the application of these formulations by the relevant courts 

was rather frustrating for several reasons, including incomprehensive or poor consideration of the 

legal elements and issues of displacement crimes as crimes against humanity.  

To conclude, this chapter has presented a gradual development of crimes against humanity vis-à-

vis displacement crimes, despite ebbs and flows. That gradual development definitively indicates 

that the domain of crimes against humanity is expanding through liberal constructions, the 

inclusion of more and more underlying crimes, the recognition of contemporary issues, and the 

addition of emerging acts to the prevalent punishable acts. One such contemporary issue is the 

heinous forcible transfer of population due to massive development projects. The inclusion of these 

acts within the domain of displacement crimes against humanity is both desirable and feasible. In 

its prosecutorial policy, the Office of the Prosecutor of the ICC (hereinafter the “OTP”) has also 

expressed a decision to prosecute such emerging heinous acts:  

. . . [t]he Office will give particular consideration to prosecuting Rome Statute 

crimes that are committed by means of, or that result in, inter alia, the destruction 
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of the environment, the illegal exploitation of natural resources or the illegal 

dispossession of land.147 (Emphasis added) 

The jurisprudential basis for such prosecutions, as demonstrated in the preceding section, would 

allow the OTP to make good on this prosecutorial policy. It is high time the ICC and the 

international community considered an inclusive approach for all kinds of heinous displacements, 

including development-induced ones, and prosecuted the perpetrators under the prevailing 

international criminal justice system. In this regard, it is pertinent to recall the spirit and objectives 

of incorporating the notion of crimes against humanity as distinct from the prevailing notion of 

conventional war crimes. The notion of crimes against humanity was adopted by the international 

community to ensure that nationals of a country would be “treated with a minimum of civility by 

their own governments” and that any serious breach to it would be prosecuted either by other 

governments capturing the perpetrators or by an international court.148 In many, if not all, instances 

of DIFD, such civility remains absent. Worse yet, human rights violations in those displacements 

are atrocious enough to invoke international concerns and to be prosecuted by an international 

court like the ICC, which, for now, is the only available international option apart from national 

courts. The ICC’s enabling instrument—the Rome Statute’s framework furnishes the legal basis 

at the contemporary international level to prosecute the perpetrators of the heinous DIFDs as the 

crime against humanity of forcible transfer of population. The primary jurisprudential feasibility 

of such prosecution has become evident through the evolution of displacement crimes as crimes 

 
147 The Office of the Prosecutor of the International Criminal Court, Policy Paper on Case Selection and Prioritisation, 

15 September 2016, https://www.icc-cpi.int/itemsDocuments/20160915_OTP-Policy_Case-Selection_Eng.pdf, 14, 

para 41. 

In this context, the Office will give particular consideration to prosecuting Rome Statute crimes that are committed 

by means of, or that result in, inter alia, the destruction of the environment, the illegal exploitation of natural resources 

or the illegal dispossession of land. 

148 Robertson, Crimes Against Humanity, xiv. 
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against humanity, as discussed in detail in this chapter. Professor Bassiouni and Professor William 

A. Schabas rightly considered article 7, which deals specifically with the crimes against humanity 

in the Rome Statute, as reflective of “the progressive evolution of customary international law”.149  

Based on the foundation laid in this chapter, the following chapter will demonstrate how an 

atrocious DIFD may fall within the domain of the crime against humanity of forcible transfer of 

population under article 7 (1) (d) of the Rome Statute. In addition, the chapter will show how the 

Rome Statute framework may be invoked to bring the perpetrators of the heinous DIFDs to justice 

in the ICC and end the ongoing culture of impunity. 

---------------------------------

 

  

 
149 M. Cherif Bassiouni and William A. Schabas, eds., The Legislative History of the International Criminal Court: 

Volume 1, 2nd ed. (Leiden: Brill Nijhoff, 2016), 168. 
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Chapter 3 

Prosecuting Development-Induced Forcible Displacement as A Crime against Humanity of 

Forcible Transfer of Population under the Rome Statute: A Critical Examination of the 

Legal Issues 

The crime against humanity of deportation or forcible transfer of population, as enumerated in the 

Rome Statute, has its origin in the Nuremberg Charter.1 Undoubtedly, “any forced displacement 

is by definition a traumatic experience which involves abandoning one’s home, losing property 

and being displaced under duress to another location”.2 Therefore, forcible displacements were 

prohibited to safeguard “the right and aspiration of individuals to live in their communities and 

homes without outside interference”.3 Irrespective of displaced people’s destination, “the forced 

character of displacement and the forced uprooting of the inhabitants of a territory entail the 

criminal responsibility of the perpetrator”.4 Article 7(1)(d) of the Rome Statute of the International 

Criminal Court5 incorporates the crime against humanity of forcible transfer of population. In 

addition, article 7(2)(d) of the Rome Statute defines “deportation or forcible transfer of population” 

as “forced displacement of the persons concerned by expulsion or other coercive acts from the area 

in which they are lawfully present, without grounds permitted under international law”. To hold 

 
1 William A. Schabas, The International Criminal Court: A Commentary on the Rome Statute (Oxford: Oxford 

University Press, 2010), 163. 

2 ICTY, Trial Chamber Judgment, 2 August 2001, in Prosecutor v. Radislav Krstic, IT-98-33-T, para 523. 

3 ICTY, Appeals Chamber Judgment, 17 September 2003, in Prosecutor v. Milorad Krnojelac, IT-97-25-A, para 218. 

See also ICTY, Trial Chamber Judgment, 27 March 2013, in Prosecutor v. Mićo Stanišić and Stojan Župljanin, IT-

08-91-T, para 60; ICC, Trial Chamber Judgment, 8 July 2019, in The Prosecutor v. Bosco Ntaganda, ICC-01/04-

02/06, para 1069. 

4 ICTY, Appeals Chamber Judgment, 17 September 2003, in Prosecutor v. Milorad Krnojelac, IT-97-25-A, para 218. 

5 United Nations General Assembly, Rome Statute of the International Criminal Court (last amended 2010) (adopted 

on 17 July 1998 by the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an 

International Criminal Court, entered into force on 1 July 2002), ISBN No. 92-9227-227-6, https://www.icc-

cpi.int/resource-library/documents/rs-eng.pdf, hereinafter referred to as the “Rome Statute”, and hereinafter the 

International Criminal Court is referred to as the “ICC” or the “Court”. 
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someone responsible for this offence vis-à-vis a heinous development-induced forcible 

displacement (hereinafter referred to as “DIFD”), all the requirements of jurisdiction, 

admissibility, and relevant elements of the crime should be satisfied.  

This chapter will address the aforesaid issues in detail and demonstrate how all these requirements 

and the elements of the crime against humanity of forcible transfer of population may be satisfied 

in a heinous DIFD. This chapter is divided broadly into four segments. The first segment will 

discuss the ICC’s jurisdiction vis-à-vis a heinous DIFD as a crime against humanity of forcible 

transfer of population. The second segment will deal with the issues and related principles 

regarding the admissibility of a case of heinous DIFD as a crime against humanity of forcible 

transfer of population in the ICC. The chapeau elements of crimes against humanity under the 

Rome Statute and their fulfillment are the subject matters of the third segment. The final segment 

will show how the specific elements of the crime against humanity of forcible transfer of 

population under the Rome Statute may be satisfied in a case of heinous DIFD. Through all these 

segments, the chapter will demonstrate the jurisprudential viability of the prosecution of a heinous 

DIFD as a crime against humanity of forcible transfer of population in the ICC in case of a State’s 

inaction. As outlined, first comes the discussion on the ICC’s jurisdictional facets vis-à-vis a 

heinous DIFD as a crime against humanity of forcible transfer of population. 
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3.1 DIFD as a Crime against Humanity of Forcible Transfer of Population: Jurisdiction of 

the ICC  

The issues of jurisdiction and admissibility are distinguished in the Rome Statute.6 Articles 12, 13, 

17, and 18 of the Rome Statute indicate the attachment of the issues of jurisdiction and 

admissibility with a ‘situation’ and ‘case’ respectively—which consequently place the question of 

jurisdiction ahead of admissibility.7 However, Professor Schabas considers the distinctions and 

sequence of jurisdiction and admissibility as gray areas: 

. . . [t]he line between jurisdiction and admissibility is not always easy to discern, 

and provisions in the Statute that seem to address one or the other concept appear 

to overlap. For example, in a clearly jurisdictional provision, the Statute declares 

that the Court has jurisdiction over war crimes ‘in particular when committed as a 

part of a plan or policy or as part of a large-scale commission of such crimes’. Yet, 

in a provision dealing with admissibility, the Court is empowered to refuse to hear 

a case that ‘is not of sufficient gravity’. In practice, the implications of the two 

provisions, one addressing jurisdiction while the other addresses admissibility, may 

be rather comparable, in that the Court will decline to prosecute less serious or 

relatively minor crimes.8 (Citations omitted) 

While specifying the parameters of the jurisdiction of the ICC, the Appeals Chamber of the ICC 

stated as follows: 

The jurisdiction of the Court is defined by the Statute. The notion of jurisdiction 

has four different facets: subject-matter jurisdiction also identified by the Latin 

maxim jurisdiction ratione materiae, jurisdiction over persons, symbolized by the 

Latin maxim jurisdiction ratione personae, territorial jurisdiction—jurisdiction 

 
6 William A. Schabas, An Introduction to the International Criminal Court, 2nd ed. (Cambridge: Cambridge University 

Press, 2004), 68. 

7 Ruth B. Philips, “The International Criminal Court Statute: Jurisdiction and Admissibility,” Criminal Law Forum 

10, no. 1 (1999): 77-78. 

8 Schabas, An Introduction to the International Criminal Court, 68-69. 
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ratione loci—and lastly jurisdiction ratione temporis. These facets find expression 

in the Statute.9 

The ICC Appeals Chamber further precisely identified the jurisdictional facets in the Rome 

Statute: 

. . . Article 5 specifies the subject-matter of the jurisdiction of the Court, namely 

the crimes over which the Court has jurisdiction, sequentially defined in articles 6, 

7, and 8. Jurisdiction over persons is dealt with in articles 12 and 26, while territorial 

jurisdiction is specified by articles 12 and 13 (b), depending on the origin of the 

proceedings. Lastly, jurisdiction ratione temporis is defined by article 11.10 

For the trial of any case of heinous DIFD before the ICC, that specific case must meet these 

jurisdictional prerequisites as enshrined in the Rome Statute. The following paragraphs will briefly 

discuss how these jurisdictional aspects may be satisfied in the case of DIFD. 

Article 5 of the Rome Statute specifically mentions the “most serious crimes of concern to the 

international community as a whole” and over which the ICC has subject-matter jurisdiction—

“the crime of genocide, crimes against humanity, war crimes and the crime of aggression”.11 A 

grave case of DIFD may satisfy all the legal requirements of the crime against humanity of forcible 

transfer of population and hence may come within the subject-matter jurisdiction of the ICC.12  

 
9 ICC, Appeals Chamber Judgment on the Appeal of Mr. Thomas Lubanga Dyilo Against the Decision on the Defence 

Challenge to the Jurisdiction of the Court Pursuant to Article 19 (2)(a) of the Statute of 3 October 2006, 14 December 

2006, in The Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06 (OA4), para 21. 

10 Ibid, para 22. 

11 Rome Statute, article 5. 

12 A later section of this chapter will discuss in detail how a grave case of DIFD may satisfy all the legal requirements 

of the crime against humanity of forcible transfer of population under the Rome Statute. 



64 

 

As to the temporal jurisdiction, the jurisdiction of the ICC is prospective13 and non-retroactive.14 

Hence, as to the founding States Parties, the ICC may exercise jurisdiction only over crimes 

committed after 1 July 2002, when the Rome Statute came into force and the ICC was formally 

established.15 And as to the acceding States Parties, the ICC may exercise jurisdiction only over 

crimes committed after the Rome Statute’s distinct coming into force for any such State Party 

under article 126(2) of the Rome Statute.16 In addition, as to any crime committed in a non-State 

Party accepting the jurisdiction of the ICC by a declaration under article 12(3)17 or as to any case 

 
13 In describing the jurisdiction ratione temporis of the ICC article 11 of the Rome Statute states: 

1. The Court has jurisdiction only with respect to crimes committed after the entry into force of this 

Statute. 

2. If a State becomes a Party to this Statute after its entry into force, the Court may exercise its 

jurisdiction only with respect to crimes committed after the entry into force of this Statute for that 

State, unless that State has made a declaration under article 12, paragraph 3. 

This article safeguards against “ex post facto prosecutions” and complies with the “related principles of 

nullem crimen sine lege and nulla poena sine lege”. For a detailed consideration, see Philips, The 

International Criminal Court Statute, 62. 

14 Closely connected with the jurisdiction ratione temporis, the non-retroactive nature of the jurisdiction ratione 

personae is affirmed in article 24 of the Rome Statute: 

1. No person shall be criminally responsible under this Statute for conduct prior to the entry into 

force of the Statute. 

2. In the event of a change in the law applicable to a given case prior to a final Judgment, the law 

more favourable to the person being investigated, prosecuted or convicted shall apply. 

15 Article 126(1) of the Rome Statute addresses the time of its entry into force: 

This Statute shall enter into force on the first day of the month after the 60th day following the date of 

the deposit of the 60th instrument of ratification, acceptance, approval or accession with the Secretary-

General of the United Nations. 

This condition was satisfied on 11 April 2002 and the Rome Statue came into force on 1 July 2002. See Marlies 

Glasius, The International Criminal Court: A Global Civil Society Achievement (New York: Routledge, 2017), 

xiii. 

16 Article 126(2) of the Rome Statute specifies the time of entry into force for such States Parties: 

For each State ratifying, accepting, approving or acceding to this Statute after the deposit of the 60th 

instrument of ratification, acceptance, approval or accession, the Statute shall enter into force on the 

first day of the month after the 60th day following the deposit by such State of its instrument of 

ratification, acceptance, approval or accession. 

17 Article 12(3) of the Rome Statute states: 
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referred to the ICC by the Security Council under article 13(b)18, the ICC may exercise jurisdiction 

but only if the crimes are committed after the entry into force of the Rome Statute, i.e., after 1 July 

2002.19 The Rome Statute is silent about the “continuing crimes commenced before 1 July 2002, 

for either States Parties who ratified the treaty, or for the date of entry into force for the States 

Parties that acceded to the treaty”.20 However, as per the judicial practice of the ICC, the Court 

may exercise jurisdiction if a crime commencing before the Rome Statute’s entry into force 

continues after that.21 Therefore, despite criticisms of the ICC “for its inability to reach into the 

past and prosecute atrocities committed prior to its coming into force”22, its jurisdiction cannot be 

 
If the acceptance of a State which is not a Party to this Statute is required under paragraph 2, that 

State may, by declaration lodged with the Registrar, accept the exercise of jurisdiction by the Court 

with respect to the crime in question. The accepting State shall cooperate with the Court without 

any delay or exception in accordance with Part 9. 

Closely connected with this provision is rule 44(2) of the Rules of Procedure and Evidence (RPE) of the ICC: 

When a State lodges, or declares to the Registrar its intent to lodge, a declaration with the Registrar 

pursuant to article 12, paragraph 3, or when the Registrar acts pursuant to sub-rule 1, the Registrar 

shall inform the State concerned that the declaration under article 12, paragraph 3, has as a 

consequence the acceptance of jurisdiction with respect to the crimes referred to in article 5 of 

relevance to the situation and the provisions of Part 9, and any rules thereunder concerning States 

Parties, shall apply. 

18 Article 13(b) of the Rome Statute states: 

The Court may exercise its jurisdiction with respect to a crime referred to in article 5 in accordance 

with the provisions of this Statute if . . . [A] situation in which one or more of such crimes appears 

to have been committed is referred to the Prosecutor by the Security Council acting under Chapter 

VII of the Charter of the United Nations. 

19 For a detailed consideration of these issues, see Schabas, An Introduction to the International Criminal Court, 69-

70; M. Cherif Bassiouni and William A. Schabas, eds., The Legislative History of the International Criminal Court: 

Volume 1, 2nd ed. (Leiden: Brill Nijhoff, 2016), 136-137. 

20 Bassiouni and Schabas, The Legislative History, 137. 

21 Ibid. The Pre-Trial Chamber II of the ICC dealt with such continuing offences in the case of The Prosecutor v. Jean-

Pierre Bemba Gombo. For a detailed consideration, see ICC, Pre-Trial Chamber Decision Pursuant to Article 61(7)(a) 

and (b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, 15 June 2009, in 

The Prosecutor v. Jean-Pierre Bemba Gombo, ICC-01/05-01/08, paras 373-401. 

22 Schabas, An Introduction to the International Criminal Court, 67 and 70. Professor Schabas considers the 

determination of the ICC’s “territorial and personal jurisdiction” to be “one of the most delicate issues” in its creation. 

That is because it was the first effort ever by the international community in creating “a court with such general scope 

and application”. 
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invoked in case of a DIFD occurring before 1 July 2002, in general, or before the entry into force 

of the Rome Statute as to any specific State Party. 

The ICC may exercise territorial jurisdiction over crimes that take place in or on any State Party’s 

territory, registered vessel, or aircraft, irrespective of a perpetrator’s nationality.23 Such exercise 

of the ICC’s jurisdiction is equally applicable for any State accepting jurisdiction by way of 

declaration under article 12(3) of the Rome Statute and for any State the situation of which is 

referred to the ICC by the Security Council.24 However, in a recent decision regarding the situation 

in Myanmar/Bangladesh, the ICC held that “the Court may assert jurisdiction pursuant to article 

12(2)(a) of the Statute if at least one element of a crime within the jurisdiction of the Court or part 

of such a crime is committed on the territory of a State Party to the Statute”.25 The decision has 

significantly extended the jurisdictional mandate of the ICC as to any Rome Statute offence that 

is initiated in a non-State Party but completed in a State Party. This ground-breaking decision of 

the ICC “promises a major new role of displacement crimes within international criminal 

justice”.26 The ICC may now exercise jurisdiction as to a DIFD: a) that displaces people within 

the territory of a State Party, or b) that displaces and causes people to flee from a non-State Party 

to a State Party. The former act will fall under the domain of the crime against humanity of forcible 

transfer of population, and the latter will fall under the domain of the crime against humanity of 

deportation. Though this study focuses only on heinous DIFDs as a crime against humanity of 

 
23 Rome Statute, article 12(2)(a). 

24 Schabas, An Introduction to the International Criminal Court, 78. 

25 ICC, Pre-Trial Chamber Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of 

the Statute”, 6 September 2018, ICC-RoC46(3)-01/18, para 72. 

26 James G. Stewart, “A Jurisprudential History of the Displacement Crimes Applicable to Corporate Landgrabbing,” 

in The International Criminal Responsibility of War’s Funders and Profiteers, ed. Nina H. B. Jørgensen (Cambridge: 

Cambridge University Press, 2020), 202. 
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forcible transfer of population, the decision has opened the door for future research into the heinous 

DIFD as a crime against humanity of deportation. Altogether, a case of heinous DIFD may only 

be heard by the ICC if that displacement satisfies any of the two requirements of the territorial 

jurisdiction of the ICC, as discussed above.  

As to the personal jurisdiction, article 12(2)(b) of the Rome Statute assigns jurisdiction to the ICC 

over crimes committed only by a natural person who is a national of any of the State Parties or of 

any State accepting jurisdiction by way of declaration under article 12(3).27 In addition, based on 

any Security Council decision, the ICC may exercise personal jurisdiction over any national of a 

non-State Party.28 The personal jurisdiction of the ICC is equally applicable to all individuals 

irrespective of their official capacity and is exempt from any immunity or special rule attachable 

under any international or domestic law.29 However, the exercise of the ICC’s jurisdiction is barred 

regarding “any person who was under the age of 18 at the time of the alleged commission of a 

 
27 Rome Statute, article 25(1). 

28 Schabas, An Introduction to the International Criminal Court, 80, citing United Nations Security Council, Security 

Council Resolution 955 (1994) [On Establishment of An International Tribunal for Rwanda and Adoption of the 

Statute of the Tribunal], 8 November 1994, S/RES/955(1994). 

29 In addressing the issue of irrelevance of official capacity as to ICC’s personal jurisdiction article 27 of the Rome 

Statute states: 

1. This Statute shall apply equally to all persons without any distinction based on official capacity. 

In particular, official capacity as a Head of State or Government, a member of a Government or 

parliament, an elected representative or a government official shall in no case exempt a person from 

criminal responsibility under this Statute, nor shall it, in and of itself, constitute a ground for 

reduction of sentence. 

2. Immunities or special procedural rules which may attach to the official capacity of a person, 

whether under national or international law, shall not bar the Court from exercising its jurisdiction 

over such a person. 

For a detailed consideration of the related issues, see ICC, Pre-Trial Chamber Decision under Article 87(7) 

of the Rome Statute on the Non-Compliance by Jordan with the Request by the Court for the Arrest and 

Surrender of Omar Al-Bashir, 11 December 2017, in The Prosecutor v. Omar Hassan Ahmad Al Bashir, 

ICC-02/05-01/09, paras 32-44; ICC, Pre-Trial Chamber Decision under Article 87(7) of the Rome Statute on 

the Non-Compliance by South Africa with the Request by the Court for the Arrest and Surrender of Omar 

Al-Bashir, 6 July 2017, in The Prosecutor v. Omar Hassan Ahmad Al Bashir, ICC-02/05-01/09, paras 74-83. 
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crime”.30 Persons accused of the crime against humanity of forcible transfer of population 

pertaining to a heinous DIFD must pass all these criteria to be prosecuted by the ICC. Therefore, 

though “States or legal entities” may be found to be “institutionally involved” in the process of a 

DIFD and thereby in the crime against humanity of forcible transfer of population, the ICC cannot 

exercise its jurisdiction over them.31 There is an ongoing debate as to whether the ICC should have 

the jurisdiction to prosecute corporations directly.32 But a direct jurisdiction over corporations is 

unavailable unless and until required amendments to the Rome statute are made, and that process 

is both challenging and complex.33 Nevertheless, the ICC may “adjudicate corporate involvement 

in international crimes, when the focus is shifted from the corporation as such to the individuals 

acting on behalf of a corporation”.34 Importantly, even corporations are run by natural persons, 

who are subject to personal jurisdiction by the ICC and can be prosecuted for the company’s 

criminal conduct.35 Therefore, under individual criminal responsibility36 or superior 

responsibility,37 the ICC may prosecute responsible corporate personnel for the corporate 

 
30 Rome Statute, article 26. 

31 Bassiouni and Schabas, The Legislative History, 135. 

32 For a detailed consideration of the debate and related issues, see Caleb H. Wheeler, “Re-Examining Corporate 

Liability at the International Criminal Court Through the Lens of the Article 15 Communication Against Chiquita 

Brands International,” Melbourne Journal of International Law 19, no. 1 (2018): 372-379; Joanna Kyriakakis, 

“Corporations before International Criminal Courts: Implications for the International Criminal Justice Project,” 

Leiden Journal of International Law 30, no. 1 (2017): 221-240. See also, Ronald C. Slye, “Corporations, Veils, and 

International Criminal Liability,” Brooklyn Journal of International Law 33, no. 3 (2008): 955-973. 

33 Photeine Lambridis, “Corporate Accountability: Prosecuting Corporations for the Commission of International 

Crimes of Atrocity,” International Law and Politics 53 (2021): 149-151. 

34 Wolfgang Kaleck and Miriam Saage-Maaß, Corporate Accountability for Human Rights Violations Amounting to 

International Crimes: The Status Quo and its Challenges, Journal of International Criminal Justice 8, no. 3 (2010), 

699-724, at 710. 

35 Caroline Kaeb, “The Shifting Sands of Corporate Liability under International Criminal Law,” The George 

Washington International Law Review 49, no. 2 (2016): 374-375. 

36 Rome Statute, article 25. 

37 Ibid, article 28. 
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perpetration of atrocity crimes by their company.38 The case of Joshua Arap Sang,39 a Kenyan 

corporate actor charged in the ICC for indirect co-perpetration of crimes against humanity, is a 

clear instance of how the ICC is capable of reaching corporate, political, military, and other State 

or State-sponsored actors.40   

Subsequent to the jurisdictional issues, as discussed above, arises the question of a case’s 

admissibility, which concerns “whether matters over which the Court properly has jurisdiction 

should be litigated before it”.41 

3.2 Admissibility of Grave DIFD Cases in the ICC 

Along with the principle of double jeopardy, the provisions of admissibility of a case in the ICC 

are enshrined in articles 17, 18, and 20 of the Rome Statute.42 These provisions provide for three 

admissibility barriers as to the ICC’s jurisdiction43: a) the principle of complementarity in articles 

 
38 David Scheffer, “Corporate Liability under the Rome Statute,” Harvard International Law Journal 57 (2016): 35-

36. 

39 ICC, Pre-Trial Chamber Decision on the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the Rome 

Statute, 23 January 2012, in The Prosecutor v. William Samoei Ruto, Henry Kiprono Kosgey and Joshua Arap Sang, 

ICC-01/09-01/11, paras 349 and 367. 

40 Ibid, 35. 

41 Schabas, An Introduction to the International Criminal Court, 68. 

42 Philips, The International Criminal Court Statute, 77. 

43 Article 17 of the Rome Statute addresses the issues of admissibility in the following terms: 

1. Having regard to paragraph 10 of the Preamble and article 1, the Court shall determine that a case 

is inadmissible where: 

(a) The case is being investigated or prosecuted by a State which has jurisdiction over it, unless the 

State is unwilling or unable genuinely to carry out the investigation or prosecution; 

(b) The case has been investigated by a State which has jurisdiction over it and the State has decided 

not to prosecute the person concerned, unless the decision resulted from the unwillingness or 

inability of the State genuinely to prosecute; 

(c) The person concerned has already been tried for conduct which is the subject of the complaint, 

and a trial by the Court is not permitted under article 20, paragraph 3; 

(d) The case is not of sufficient gravity to justify further action by the Court. 
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17(1)(a) and 17(1)(b) (also in the preamble and article 1), b) the principle of gravity threshold in 

article 17(1)(d), and c) ne bis in idem or the principle of the prohibition against double jeopardy in 

articles 17(1)(c) and 20.44 If there exists even a single barrier, a case will be “inadmissible and as 

such non-justiciable” in the ICC.45 The following sections will address these barriers in relation to 

the crime against humanity of forcible transfer of population in a situation of a heinous DIFD. 

 
2. In order to determine unwillingness in a particular case, the Court shall consider, having regard 

to the principles of due process recognized by international law, whether one or more of the 

following exist, as applicable: 

(a) The proceedings were or are being undertaken or the national decision was made for the purpose 

of shielding the person concerned from criminal responsibility for crimes within the jurisdiction of 

the Court referred to in article 5; 

(b) There has been an unjustified delay in the proceedings which in the circumstances is inconsistent 

with an intent to bring the person concerned to justice; 

(c) The proceedings were not or are not being conducted independently or impartially, and they 

were or are being conducted in a manner which, in the circumstances, is inconsistent with an intent 

to bring the person concerned to justice. 

3. In order to determine inability in a particular case, the Court shall consider whether, due to a total 

or substantial collapse or unavailability of its national judicial system, the State is unable to obtain 

the accused or the necessary evidence and testimony or otherwise unable to carry out its 

proceedings. 

44 ICC, Appeals Chamber Judgment on the Appeal of Mr. Thomas Lubanga Dyilo Against the Decision on the Defence 

Challenge to the Jurisdiction of the Court Pursuant to Article 19(2)(a) of the Statute of 3 October 2006, 14 December 

2006, in The Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06 (OA4), para 23. 

45 Ibid. 
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3.2.1 Principle of Complementarity 

Though not defined in the Rome Statute, the principle of complementarity46 is mentioned in the 

early part of the Rome Statute.47 By this principle, Judge Kaul understands that “the ICC is a Court 

of last resort”.48 He further elaborates on this principle as follows:  

This principle, as provided for in particular in Article 17, is the decisive basis for 

the entire ICC system. It is also the key principle to determine the relationship of 

the ICC to national jurisdictions. As you know, this principle means: In normal 

circumstances, States will investigate or prosecute offences. The Court can only act 

where States are unwilling or unable genuinely to investigate or prosecute offences. 

The primary responsibility to investigate and prosecute crimes remains with the 

States.49  

By incorporating this principle, primacy is given to national jurisdictions over the ICC’s 

jurisdiction—a position contrary to the earlier ad hoc tribunals.50 This jurisdictional underpinning 

is reflected in the practice of the Office of the Prosecutor of the ICC (hereinafter the “OTP”), which 

clarifies that “the ICC is not intended to replace national courts, but to operate when national 

 
46 Professor Schabas considers the term ‘complementarity’ as a misnomer. He thinks that “what is established is a 

relationship between international justice and national justice that is far from ‘complementary’; rather, the two systems 

function in opposition and to some extent with hostility with respect to each other”. For a detailed consideration, see 

Schabas, An Introduction to the International Criminal Court, 85-86. 

47 The preamble of the Rome Statue emphasizes that “the International Criminal Court established under this Statute 

shall be complementary to national criminal jurisdictions”. In addition, article 1 of the Rome Statute reiterates that the 

ICC “shall be complementary to national criminal jurisdictions”. 

48 Judge Hans-Peter Kaul, “The International Criminal Court – Its Relationship to Domestic Jurisdictions,” in The 

Emerging Practice of the International Criminal Court, eds. Carsten Stahn and Göran Sluiter (Leiden: Martinus 

Nijhoff Publishers, 2009), 33. 

49 Ibid. 

50 For a detailed consideration of the primacy issues pertaining to the ad hoc tribunals, see Bartram S. Brown, “Primacy 

or Complementarity: Reconciling the Jurisdiction of National Courts and International Criminal Tribunals,” Yale 

Journal of International Law 23, no. 2 (1998): 383-436; Adolphus G. Karibi-Whyte, “The Twin Ad Hoc Tribunals 

and Primacy over National Courts,” Criminal Law Forum 9, nos. 1-2 (1998-9): 55-98. 
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structures and courts are unwilling or unable to conduct investigations and prosecutions”.51 

However, the critical issues of unwillingness and inability were delicately avoided by the ICC by 

diverting its focal point to “the question whether any investigation or prosecution has been actually 

conducted by a state” from “reviewing whether a state has been willing or able to conduct such 

investigation”, thanks to a decision of the Appeals Chamber adopting a two-tier test.52 The Appeals 

Chamber held in the case of The Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui: 

. . . [i]n considering whether a case is inadmissible under article 17(1)(a) and (b) of 

the Statute, the initial questions to ask are (1) whether there are ongoing 

investigations or prosecutions, or (2) whether there have been investigations in the 

past, and the State having jurisdiction has decided not to prosecute the person 

concerned. It is only when the answers to these questions are in the affirmative that 

one has to look to the second halves of sub-paragraphs (a) and (b) and to examine 

the question of unwillingness and inability. To do otherwise would be to put the 

cart before the horse. It follows that in case of inaction, the question of 

unwillingness or inability does not arise; inaction on the part of a State having 

jurisdiction (that is, the fact that a State is not investigating or prosecuting, or has 

 
51 Kristýna Urbanová, “The Principle of Complementarity in Practice,” in The Rome Statute of the ICC at Its Twentieth 

Anniversary: Achievements and Perspectives, ed. Pavel Šturma (Leiden: Brill Nijhoff, 2019), 164, citing the Paper 

dated September 2003 on Some Policy Issues before the Office of the Prosecutor. 

52 Urbanová, The Principle of Complementarity in Practice, 165. According to Urbanová, the Appeals Chamber 

adopted the two-tier test in a case’s self-referral by a State but later applied even in cases of States’ assertion of 

willingness and ability of prosecution. In support of her assertion she referred ICC, Appeals Chamber Judgment on 

the Appeal of the Republic of Kenya Against the Decision of Pre-Trial Chamber II of 30 May 2011 Entitled “Decision 

on the Application by the Government of Kenya Challenging the Admissibility of the Case Pursuant to Article 19(2)(b) 

of the Statute”, 30 August 2011, in The Prosecutor v. Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and 

Mohammed Hussein Ali, ICC-01/09-02/11 OA, para 40; ICC, Appeals Chamber Judgment on the Appeal of the 

Republic of Kenya Against the Decision of Pre-Trial Chamber II of 30 May 2011 Entitled “Decision on the 

Application by the Government of Kenya Challenging the Admissibility of the Case Pursuant to Article 19(2)(b) of 

the Statute”, 30 August 2011, in The Prosecutor v. William Samoei Ruto, Henry Kiprono Kosgey and Joshua Arap 

Sang, ICC-01/09-01/11 OA, para 41. She further considers the two-tier test to be “a settled jurisprudence” of the ICC 

due to its wide acceptance and application by the Appeals Chamber in the later cases of The Prosecutor v. Jean-Pierre 

Bemba Gombo, The Prosecutor v. Saif Al-Islam Gaddafi and Abdullah Al-Senussi, The Prosecutor v. Simone Gbagbo 

etc. 
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not done so) renders a case admissible before the Court, subject to article 17(1)(d) 

of the Statute.53 (Emphasis added) 

This ruling has significant impacts on the prosecution of crimes against humanity which are 

committed by perpetrators under the shadow of government apparatus, like the crime of forcible 

transfer of population in development projects. Due to the deep involvement of government and 

administrative organs of a State in any heinous DIFD, initiating an investigation or prosecution by 

a State in such cases may be a self-incriminating act and hence is likely improbable. The two-tier 

test may, thus, help establish automatic admissibility of a case of DIFD by pleading the absence 

of an ongoing or closed national investigation, which negates the “need to explore the issues of 

unwillingness or admissibility” under the test.54 

Intriguingly, national inaction “in situations of massive human rights violations” has historically 

been a major reason for the emergence of the international criminal justice regime.55 The 

international community had a bitter experience from different States’ aversive exercise of national 

jurisdiction against their own nationals, especially against military and political leaders and high-

ranked officials, for such gross human rights violations.56 That exercise led to a culture of impunity 

and “created a political climate in which extermination, deportation, and wanton destruction lie 

 
53 ICC, Appeals Chamber Judgment on the Appeal of Mr. Germain Katanga Against the Oral Decision of Trial 

Chamber II of 12 June 2009 on the Admissibility of the Case, 25 September 2009, in The Prosecutor v. Germain 

Katanga and Mathieu Ngudjolo Chui, ICC-01/04-01/07 OA 8, para 78. 

54 Urbanová, The Principle of Complementarity in Practice, 166. 

55 Kenneth Anderson, “The Rise of International Criminal Law: Intended and Unintended Consequences,” The 

European Journal of International Law 20, no. 2 (2009): 334; Jackson Nyamuya Maogoto, State Sovereignty and 

International Criminal Law: Versailles to Rome (Ardsley: Transnational Publishers, Inc., 2003), 69. 

56 Timothy L. H. McCormack, “Their Atrocities and Our Misdemeanours: The Reticence of States to Try Their ‘Own 

Nationals’ for International Crimes,” in Justice for Crimes Against Humanity, eds. Mark Lattimer and Philippe Sands 

(London: Hart Publishing, 2003), 107 and 142; Christopher Rudolph, Power and Principle: The Politics of 

International Criminal Courts (Ithaca: Cornell University Press, 2017), 1; Ernst Hirsch Ballin, “The Value of 

International Criminal Justice: How Much International Criminal Justice Can the World Afford?,” International 

Criminal Law Review 19, no. 2 (2019): 203. 
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within the range of” viable options to the power holders.57 The lessons from that experience caused 

the international community’s radical change of approach in favour of the proliferation of 

international criminal justice institutions to repress atrocity crimes and convert the culture of 

impunity to one of accountability.58 Besides, international criminal justice was preferred to a 

national one due to most States’ perception of invoking “criminal adjudication as a political tactic, 

rather than as a principled demand for justice” in case of atrocity crimes.59 However, even during 

this age of the phenomenal rise of international criminal justice, State inactions persisted regarding 

the perpetration of atrocity crimes by State leaders and high-rank officials.60 For example, the 

Cambodian Ruling Elite, who have been alleged to have been responsible for heinous DIFDs, are 

beneficiaries of such inactions.61 The State institutions are subjugated, and the officials are so 

connected with the interest of the Ruling Elite and so involved in DIFDs that any State action as a 

 
57 Payam Akhavan, “Beyond Impunity: Can International Criminal Justice Prevent Future Atrocities?,” The American 

Journal of International Law 95, no. 1 (2001): 13. 

58 Fausto Pocar, “Reflections on International Criminal Justice Twenty Years Later,” in International Law and the 

Protection of Humanity: Essays in Honor of Flavia Lattanzi, eds. Pia Acconci, David Donat Cattin, Antonio Marchesi, 

Giuseppe Palmisano, and Valeria Santori (Leiden: Brill/Nijhoff, 2016), 488; Leila Nadya Sadat, The International 

Criminal Court and the Transformation of International Law: Justice for the New Millennium (Ardsley: Transnational 

Publishers, Inc., 2002), 50; McCormack, Their Atrocities and Our Misdemeanours, 107 and 142; Rudolph, Power and 

Principle, 1; Ballin, The Value of International Criminal Justice, 203; Fausto Pocar, “The Proliferation of International 

Criminal Courts and Tribunals: A Necessity in the Current International Community,” Journal of International 

Criminal Justice 2, no. 2 (2004): 307; Mark Findlay, Louise Boon Kuo, and Lim Si Wei, International and 

Comparative Criminal Justice: A Critical Introduction (New York: Routledge, 2013), 30. 

59 Antonio Cassese, “Reflections on International Criminal Justice,” The Modern Law Review 61, no. 1 (1998): 6. 

60 Anderson, The Rise of International Criminal Law, 331. 

61 For a detailed consideration of the allegations, see Richard J. Rogers and Alexandre Prezanti, Communication Under 

Article 15 of the Rome Statute of the International Criminal Court: The Commission of Crimes Against Humanity in 

Cambodia, July 2002 to Present (7 October 2014), hereinafter “the Communication”. Upon the ICC’s request the 

Communication remains confidential till now. The executive summary can be found in the webpage of the 

International Federation for Human Rights (FIDH): https://www.fidh.org/IMG/pdf/executive_summary-2.pdf (last 

accessed 23 July 2020). The Communication is endorsed and supported by the FIDH. Para 3 of the Communication, 

referred to the “senior members of the Royal Government of Cambodia (“RGC”), senior members of State security 

forces, and government-connected business leaders” collectively as the “Ruling Elite”, which term is adopted in this 

thesis and used throughout to denote a similar meaning. 

https://www.fidh.org/IMG/pdf/executive_summary-2.pdf
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response to gross human rights violations is unthinkable.62 The ICC Appeals Chamber’s ruling, as 

mentioned above, is a strong message against such inaction. By declaring a case admissible on the 

ground of a State’s inaction against its leaders and high-ranked officials for their gross human 

rights violations, the ruling has made the admissibility standard easier to meet. Since a State’s 

inaction against its political leaders and high-ranked officials associated with a heinous DIFD is 

highly probable, the admissibility requirement is likely to be met on the ground of such inaction 

like other crimes against humanity. 

3.2.2 Principle of Gravity Threshold 

Article 17(1)(c) of the Rome Statute adds the criterion of gravity for admissibility of a case, but 

case law on this issue is somewhat slim.63 This overarching criterion of admissibility is a 

mandatory consideration “before any decision to investigate or to prosecute is made” under the 

Rome Statute.64 Judge Georghios M. Pikis explains the criterion of gravity in the Rome Statute as 

follows: 

The lack of gravity envisaged by article 17.1(d), must stem from the insignificance 

or immateriality of the mens rea or actus reus, or both, in the commission of the 

offence. The criminality of the accused must be wholly peripheral to the commission 

of the offence bordering the de minimis rule. Both the inception and the consequences 

of the crime must be negligible such as to merit no further action by the Court.65  

 
62 Surya P. Subedi, Report of the Special Rapporteur on the Situation of Human Rights in Cambodia (submitted to the 

United Nations Human Rights Council at its 27th Session, 8 - 26 September 2014), UN Doc. A/HRC/27/70 (15 August 

2014), 13. Chapter 4 of the thesis provides a detailed overview of the chaotic scenario. 

63 Bassiouni and Schabas, The Legislative History, 153. 

64 Fabricio Guariglia, “The Selection of Cases by the Office of the Prosecutor of the International Criminal Court,” in 

The Emerging Practice of the International Criminal Court, eds. Carsten Stahn and Göran Sluiter (Leiden: Martinus 

Nijhoff Publishers, 2009), 213. 

65 Georghios M. Pikis, The Rome Statute for the International Criminal Court: Analysis of the Statute, the Rules of 

Procedure and Evidence, the Regulations of the Court and Supplementary Instruments (Leiden: Martinus Nijhoff 

Publishers, 2010), 59. 
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Such factors pertaining to the gravity of a crime are considered by the Prosecutor under article 

53(1)(c) of the Rome Statute “in deciding whether to initiate an investigation”66 and by the ICC 

under article 17(1)(d) of the Rome Statute in determining the admissibility of a case.67 Hence, in 

general, and also in proprio motu investigations, the gravity criterion of admissibility is considered 

by the Prosecutor at a time much earlier than the Judges of the ICC.68  Intriguingly, the gravity 

issue was of insignificant concern during the Rome Statute drafting stage, and the International 

Law Commission introduced the gravity issue in draft article 35 (the precursor of article 17) only 

as “a way of discarding minor crimes and violations—for example, a combatant appropriating a 

loaf of bread in an occupied village”.69 Besides, the drafters of the Rome Statute incorporated the 

concept of gravity threshold and left its meaning vague as a useful means to garner support for the 

 
66 The relevant part of article 53(1) of the Rome Statute states as follows: 

1. The Prosecutor shall, having evaluated the information made available to him or her, initiate an 

investigation unless he or she determines that there is no reasonable basis to proceed under this 

Statute. In deciding whether to initiate an investigation, the Prosecutor shall consider whether: 

. . . (c) Taking into account the gravity of the crime and the interests of victims, there are nonetheless 

substantial reasons to believe that an investigation would not serve the interests of justice. 

If the Prosecutor determines that there is no reasonable basis to proceed and his or her determination 

is based solely on subparagraph (c) above, he or she shall inform the Pre-Trial Chamber. (Italics are 

mine) 

67 The relevant part of article 17(1) of the Rome Statute states as follows: 

1. Having regard to paragraph 10 of the Preamble and article 1, the Court shall determine that a 

case is inadmissible where: 

. . . (d) The case is not of sufficient gravity to justify further action by the Court. (Italics are mine) 

68 William A. Schabas, “Prosecutorial Discretion and Gravity,” in The Emerging Practice of the International 

Criminal Court, eds. Carsten Stahn and Göran Sluiter (Leiden: Martinus Nijhoff Publishers, 2009), 229.  

69 William A. Schabas, “Gravity and the International Criminal Court,” in Protecting Humanity: Essays in 

International Law and Policy in Honour of Navanethem Pillay, ed. Chile Eboe-Osuji (Leiden: Martinus Nijhoff 

Publishers, 2010), 699-700, referring International Law Commission, Report of the International Law Commission on 

the Work of Its Forty-Sixth Session, UN GAOR, 49th Sess., Supp. No. 10, at 382, 383, UN Doc. A/49/10(1994), para 

90; and to ICTY, Appeals Chamber Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, 2 

October 1995, in Prosecutor v. Dusko Tadić, IT-94-1-AR72, para 94. 
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ICC’s establishment.70 In several documents issued by the OTP in its initial years of activity, the 

issue of gravity was not portrayed as a significant factor in case selection and admissibility.71 Prior 

to a change in 2006, that stand reflected the travaux préparatoires72 and the then-extant legal 

literature, “which virtually ignored the issue of gravity and dwelled almost entirely on 

complementarity as the decisive component of determinations of admissibility”.73 Even after 2006, 

the issue of gravity gained some prominence—not with the ICC’s determination of admissibility 

but with the OTP in the selection of cases reflecting “gravest incidents”.74  

Hence, it seems that only the gravest incidents of DIFD may be selected by the OTP for 

investigation and thereafter for the ICC’s prosecution. However, the ICC Appeals Chamber, in a 

decision, disapproved such a rigid gravity criterion of admissibility as adopted by the Pre-Trial 

Chamber:  

The construction by the Pre-Trial Chamber of article 5 of the Statute as imposing a 

gravity requirement for the justiciability of a case to that laid down by article 17 

has no legal foundation. In the context of article 5 (1) of the Statute the term “the 

most serious crimes of concern to the international community as a whole” is 

 
70 Margaret M. deGuzman, Shocking the Conscience of Humanity: Gravity and the Legitimacy of International 

Criminal Law (Oxford: Oxford University Press, 2020) 35; Margaret M. deGuzman, The International Criminal 

Court’s Gravity Jurisprudence at Ten, Washington University Global Studies Law Review 12, No. 3 (2013): 476; 

Margaret M. DeGuzman, “How Serious are International Crimes – The Gravity Problem in International Criminal 

Law,” Columbia Journal of Transnational Law 51, no. 1 (2012): 34. 

71 Schabas, Prosecutorial Discretion and Gravity, 230-231. 

72 A liberal construction of article 17(1)(d) of the Rome Statute in the travaux préparatoires is referred in ICC, Appeals 

Chamber Judgment on the Prosecutor’s Appeal Against the Decision of Pre-Trial Chamber I Entitled “Decision on 

the Prosecutor’s Application for Warrants of Arrest, Article 58”, 13 July 2006, in Situation in the Democratic Republic 

of the Congo (The Prosecutor v. Bosco Ntaganda), ICC-01/04, paras 32-34. 

73 Schabas, Prosecutorial Discretion and Gravity, 231-234, referring to the Office of the Prosecutor of the 

International Criminal Court, Report on Prosecutorial Strategy, 14 September 2006, The Hague, 5. The gravity issue 

was emphasized by the OTP officially only in 2006 in that Report wherein certain factors for gravity assessment were 

noted — “the scale of the crimes; the nature of the crimes; the manner of commission of the crimes; and the impact 

of the crimes”. 

74 The Office of the Prosecutor, Report on Prosecutorial Strategy, 5. 
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descriptive of the offences criminalized thereunder, namely a) the crime of 

genocide, b) crimes against humanity, c) war crimes d) the crime of aggression (to 

be defined). Any doubt on the subject is dispelled by the provisions of article 1 of 

the Statute stating that the “most serious crimes of international concern” are those 

referred to therein. It is implicit from the provisions of article 5 that the four crimes 

singled out thereunder are not the only crimes of concern to the international 

community, but those of its greatest concern. . . .75 (Emphasis added) (Citation 

omitted)  

Based on this decision of the ICC Appeals Chamber, Professor William A. Schabas has opined 

that the gravity criterion is, at present, obsolete:  

The Appeals Chamber decision on the Ntaganda arrest warrant makes the reference 

to gravity as a criterion for determination admissibility, in article 17(1)(d) of the 

Statute, virtually inconsequential. Its conclusion is entirely consistent with the 

signals that emerge from the drafting history of the Statute. At the Rome 

Conference, gravity was viewed by many delegates as a concept that might 

occasionally allow the judges to exclude a case from prosecution where an 

alternative accountability process, such as a truth commission, was operational. 

That was and remains a controversial idea. But beyond such a scenario, the word 

gravity seemed to have little significance in terms of a judicial determination.76 

(Emphasis added) 

Referring to the aforesaid decision and some other decisions of the ICC, Professor deGuzman has 

written similarly: 

. . . [i]n light of the tension between admissibility and jurisdiction, the judges are 

right to relegate the gravity threshold to a minor role in determining the cases the 

Court adjudicates. To the extent the judges seek to limit the ICC’s reach, they 

should do so by interpreting the Court’s jurisdictional provisions directly rather 

than through the back door of admissibility.77 (Emphasis added) 

 
75 ICC, Appeals Chamber Judgment on the Prosecutor’s Appeal Against the Decision of Pre-Trial Chamber I Entitled 

“Decision on the Prosecutor’s Application for Warrants of Arrest, Article 58”, 13 July 2006, in Situation in the 

Democratic Republic of the Congo (The Prosecutor v. Bosco Ntaganda), ICC-01/04, para 32. 

76 Schabas, Gravity and the International Criminal Court, 706. 

77 Margaret M. deGuzman, “The International Criminal Court’s Gravity Jurisprudence at Ten,” Washington University 

Global Studies Law Review 12, No. 3 (2013): 476. 
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In addition, the notion of applying the gravity criterion of admissibility “to require that a case 

generates ‘social alarm’” or to prosecute only the most responsible perpetrators or the senior 

leaders was also rejected by the ICC Appeals Chamber.78 In brief, considering the goal of 

international criminal justice, any of the ICC’s efforts in narrowing the factors of gravity would 

be fatal.79  Therefore, only trivial DIFD cases will be unworthy of the ICC’s consideration80, e.g., 

a) which cases are “insignificant in themselves”, i.e., where the forcible displacements “are wholly 

peripheral to the objects of the law in criminalizing the conducts”, b) “where the criminality on 

the part of the culprit is wholly marginal”, and c) where “the inception and the consequences” of 

forcible displacements are absolutely negligible.81 

3.2.3 Principle of Prohibition on Double Jeopardy 

The widely recognized human rights principle of ne bis in idem, or the prohibition against double 

jeopardy, may be a barrier in a DIFD prosecution in the ICC.82  The principle is enshrined in article 

20 of the Rome Statute, with two exceptions, and is applicable when prosecuting any Rome Statute 

 
78 Bassiouni and Schabas, The Legislative History, 153-154, referring ICC, Appeals Chamber Judgment on the 

Prosecutor’s Appeal Against the Decision of Pre-Trial Chamber I Entitled “Decision on the Prosecutor’s Application 

for Warrants of Arrest, Article 58”, 13 July 2006, in Situation in the Democratic Republic of the Congo (The 

Prosecutor v. Bosco Ntaganda), ICC-01/04, paras 34, 72-79. 

79 Margaret M. DeGuzman, How Serious are International Crimes - The Gravity Problem in International Criminal 

Law, Columbia Journal of Transnational Law 51, no. 1 (2012): 67. 

80 Margaret M. deGuzman, “Gravity and the Legitimacy of the International Criminal Court,” Fordham International 

Law Journal 32, no. 5 (2009): 1465. 

81 ICC, Appeals Chamber Judgment on the Prosecutor’s Appeal Against the Decision of Pre-Trial Chamber I Entitled 

“Decision on the Prosecutor’s Application for Warrants of Arrest, Article 58”, 13 July 2006, in Situation in the 

Democratic Republic of the Congo (The Prosecutor v. Bosco Ntaganda), ICC-01/04, para 40. 

82 As an example, article 14(7) of the International Covenant on Civil and Political Rights, 1966 (United Nations 

General Assembly, International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into 

force 23 March 1976), United Nations, Treaty Series, vol. 999, p. 171) stipulates that “no one shall be liable to be tried 

or punished again for an offence for which he has already been finally convicted or acquitted in accordance with the 

law and penal procedure of each country”. 
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offences, including the crime against humanity of forcible transfer of population.83 Incorporating 

this rule, the Rome Statute ensures that for the same criminal conduct no individual will be tried 

twice either by the ICC or by any court of national jurisdiction, determination by any of which will 

have reciprocal consequences.84 The exceptions to this rule are applicable only for any sham or 

biased trial to shield a perpetrator.85 Judge Pikis identified the ways to prove such a trial: 

The existence of such an intent may be proved directly or indirectly by establishing 

a) that material evidence was not adduced before the Court as well as failure on the 

part of the prosecuting authorities to confront flimsy excuses of the conduct of the 

accused that do not stand to reason and b) where the proceedings were not 

conducted independently or impartially in accordance with the norms of due 

process, or were conducted in a manner inconsistent with a genuine intent to bring 

the accused to justice.86 

The principle of ne bis in idem will also be applicable in cases where, subsequent to a proper trial, 

any individual is pardoned.87 All these aspects of the prohibition against double jeopardy will apply 

 
83 Article 20 of the Rome Statute states the rules and exceptions for the principle of ne bis in idem as follows: 

1. Except as provided in this Statute, no person shall be tried before the Court with respect to conduct 

which formed the basis of crimes for which the person has been convicted or acquitted by the Court. 

2. No person shall be tried by another court for a crime referred to in article 5 for which that person 

has already been convicted or acquitted by the Court. 

3. No person who has been tried by another court for conduct also proscribed under article 6, 7, 8 

or 8 bis shall be tried by the Court with respect to the same conduct unless the proceedings in the 

other court: 

(a) Were for the purpose of shielding the person concerned from criminal responsibility for crimes 

within the jurisdiction of the Court; or 

(b) Otherwise were not conducted independently or impartially in accordance with the norms of due 

process recognized by international law and were conducted in a manner which, in the 

circumstances, was inconsistent with an intent to bring the person concerned to justice. 

84 Rome Statute, article 20. 

85 Ibid. 

86 Pikis, The Rome Statute, 58. 

87 Schabas, An Introduction to the International Criminal Court, 88, referring the case of William Calley who was 

duly convicted and sentenced to a life term imprisonment for commission of war crimes in Vietnam, but shortly 

thereafter was pardoned. 
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to the offence of forcible transfer of population in development projects. Therefore, if an individual 

is properly tried, either by the ICC or by any court of national jurisdiction, for the offence of 

forcible transfer of population pertaining to any development project, they cannot be tried again 

for the same conduct. 

Here ends the discussion on the issues of jurisdiction and admissibility. As outlined earlier, the 

following penultimate sections will first deal with the chapeau elements of crimes against 

humanity and show how such elements may be satisfied in case of a heinous DIFD. 

3.3 Chapeau Elements of Crimes against Humanity: Connecting Grave DIFD Cases  

The notion of crimes against humanity can be invoked if an underlying crime like forcible transfer 

of population is committed in specific contexts—commonly termed as the chapeau elements of 

crimes against humanity—which are enshrined in the Rome Statute and customary international 

law.88 The three uncontentious elements are that an underlying crime “be (1) directed against a 

civilian population, (2) part of a State or group policy, and (3) systematic or widespread”.89 In 

addition, article 7(1) of the Rome Statute specifically requires the perpetrator’s knowledge of the 

criminal act as a part of the widespread and systematic attack.90 The following sections will address 

 
88 Robert Dubler SC and Matthew Kalyk, Crimes Against Humanity in the 21st Century: Law, Practice and Threats to 

International Peace and Security (Leiden: Brill Nijhoff, 2018), 638. 

89 Larry May, Crimes Against Humanity: A Normative Account (Cambridge: Cambridge University Press, 2004), 120. 

90 Article 7(1) of the Rome Statute defines crimes against humanity as follows: 

For the purpose of this Statute, “crime against humanity” means any of the following acts when 

committed as part of a widespread or systematic attack directed against any civilian population, with 

knowledge of the attack: 

(a) Murder; 

(b) Extermination; 

(c) Enslavement; 

(d) Deportation or forcible transfer of population; 
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how all the aspects of the chapeau elements of crimes against humanity may be satisfied in grave 

cases of DIFD. Thereby, the sections will demonstrate the viability of a DIFD prosecution as a 

crime against humanity of forcible transfer of population under the Rome Statute. 

3.3.1 Attack Directed against Any Civilian Population 

Article 7(2)(a) of the Rome Statute clarifies the issue of ‘attack’: 

“Attack directed against any civilian population” means a course of conduct 

involving the multiple commission of acts referred to in paragraph 1 against any 

civilian population, pursuant to or in furtherance of a State or organizational policy 

to commit such attack. (Emphasis added) 

This formulation of the term ‘attack’ is harmonious with the perception of earlier tribunals 

considering an attack as “a course of conduct involving the commission of acts of violence or other 

acts of mistreatment of the civilian population”.91 The tribunals considered further that “an attack 

need not be directed at an enemy and may take place entirely in peacetime”.92 An ‘attack’ is 

 
(e) Imprisonment or other severe deprivation of physical liberty in violation of fundamental rules of 

international law; 

(f) Torture; 

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other 

form of sexual violence of comparable gravity; 

(h) Persecution against any identifiable group or collectivity on political, racial, national, ethnic, 

cultural, religious, gender as defined in paragraph 3, or other grounds that are universally recognized 

as impermissible under international law, in connection with any act referred to in this paragraph or 

any crime within the jurisdiction of the Court; 

(i) Enforced disappearance of persons; 

(j) The crime of apartheid; 

(k) Other inhumane acts of a similar character intentionally causing great suffering, or serious injury 

to body or to mental or physical health. (Italics are mine) 

91 Dubler SC and Kalyk, Crimes Against Humanity, 642, referring several cases of the International Criminal Tribunal 

for the former Yugoslavia (ICTY), the International Criminal Tribunal for Rwanda (ICTR), the Special Panel for 

Serious Crimes in East Timor (SPET), the Special Court for Sierra Leone (SCSL), and the Extraordinary African 

Chambers in the Senegalese Courts (EAC). 

92 Ibid. 
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considered to be any “campaign, operation or course of conduct directed against a civilian 

population” that is “distinct and separate” from any armed conflict.93 These considerations are 

reflected in the Elements of Crimes94 with the clarification that the attack need not be a military 

attack95 and by the ICC holding an attack to be “a campaign or operation carried out against a 

civilian population”.96 This standpoint is consonant with customary international law, which does 

not require an attack to be a part of any armed conflict situation.97 Hence, an “attack in the context 

of a crime against humanity is not limited to the use of armed force; it encompasses any 

mistreatment of the civilian population”.98 Based on these legal foundations, it can be concluded 

that any heinous DIFD in peacetime may fall within the term ‘attack’. Furthermore, in a 

development project, the commission of forcible transfer of population under article 7(1) may 

“constitute the “attack” itself and, besides the commission of forcible transfer of persons, no 

additional requirement for the existence of an “attack” should be proven”.99 Even a single instance 

 
93 SCSL, Trial Chamber Judgment, 20 June 2007, in Prosecutor v. Alex Tamba Brima, Brima Bazzy Kamara and 

Santigie Borbor Kanu, SCSL-04-16-T, para 214. 

94 Assembly of States Parties to the Rome Statute of the ICC, Elements of Crimes, Official Records, 1st Session, ICC-

ASP/1/3, 3-10 September 2002, https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-

45BF9DE73D56/0/ElementsOfCrimesEng.pdf (hereinafter the “EOC”). 

95 EOC, 5, Introduction to Article 7: Crimes Against Humanity. 

96 ICC, Pre-Trial Chamber Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an 

Investigation into the Situation in the Republic of Kenya, 31 March 2010, in Situation in the Republic of Kenya, ICC-

01/09-19, para 80. 

97 Chile Eboe-Osuji, “Crimes Against Humanity: Directing Attacks Against a Civilian Population,” The African 

Journal of Legal Studies 2, no. 2 (2008): 119. 

98 ICTY, Appeals Chamber Judgment, 12 June 2002, in Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran 

Vukovic, IT-96-23 & IT-96-23/1-A, para 86. 

99 ICC, Pre-Trial Chamber Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the 

Prosecutor Against Jean-Pierre Bemba Gombo, 15 June 2009, in The Prosecutor v. Jean-Pierre Bemba Gombo, ICC-

01/05-01/08, para 75, referring ICTR, Trial Chamber Judgment, 2 September 1998, in The Prosecutor v. Jean-Paul 

Akayesu, ICTR-96-4-T, para 581.  
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of forcible transfer “may well constitute an attack within the meaning of article 7(2)(a), provided 

that the other elements of that article are met”.100 

In explaining the term ‘directed against’, the Appeals Chamber of the ICTY held that: 

. . . [t]he expression “directed against” is an expression which “specifies that in the 

context of a crime against humanity the civilian population is the primary object of 

the attack”. In order to determine whether the attack may be said to have been so 

directed, the Trial Chamber will consider, inter alia, the means and method used in 

the course of the attack, the status of the victims, their number, the discriminatory 

nature of the attack, the nature of the crimes committed in its course, the resistance 

to the assailants at the time . . .101 (Citation omitted) 

In conformity with the ICTY Appeals Chamber, the ICC also considered the requirement of 

‘directed against’ to mean “that the civilian population must be the primary object of the attack 

and not just an incidental victim of the attack”.102 However, an emerging juristic view calls for a 

“more encompassing formulation of the test of directing attacks against a civilian population” by 

engaging “the question whether the civilian population was intentionally targeted” and not 

primarily targeted.103   

 
100 ICC, Trial Chamber Judgment, 7 March 2014, in The Prosecutor v. Germain Katanga, ICC-01/04-01/07, para 

1101. 

101 ICTY, Appeals Chamber Judgment, 12 June 2002, in Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran 

Vukovic, IT-96-23 & IT-96-23/1-A, para 91. 

102 ICC, Pre-Trial Chamber Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the 

Prosecutor Against Jean-Pierre Bemba Gombo, 15 June 2009, in The Prosecutor v. Jean-Pierre Bemba Gombo, ICC-

01/05-01/08, para 76, referring ICTY, Appeals Chamber Judgment, 12 June 2002, in Prosecutor v. Dragoljub 

Kunarac, Radomir Kovac and Zoran Vukovic, IT-96-23 & IT-96-23/1-A, paras 91-92; ICTY, Trial Chamber 

Judgment, 31 July 2003, in Prosecutor v. Milomir Stakić, IT-97-24-T, para 624; and ICTY, Trial Chamber Judgment, 

29 November 2003, in Prosecutor v. Vasiljević, IT-98-32-T, para 33. 

103 Eboe-Osuji, Crimes Against Humanity, 129. 
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Using the word ‘any’ “highlights the central innovation and raison d’être of crimes against 

humanity”.104 It has made the term ‘civilian population’ wide and unqualified. This inclusion 

“makes it clear that crimes against humanity can be committed against civilians of the same 

nationality as the perpetrator or those who are stateless, as well as those of a different 

nationality”.105 Though mostly relevant in terms of conflict situations, the encompassing aspect of 

the term ‘any’ has its significance in endorsing “that where the commission of crimes against 

humanity is at issue, the nationality of the members of such a population, their ethnic group or any 

other distinguishing feature is immaterial to the protection that attaches to “civilian” character”.106 

Therefore, “the potential civilian victims under article 7 of the Statute could be of any nationality, 

ethnicity or other distinguishing features”.107 The Rome Statute does not provide any definition of 

the term ‘civilian’ or ‘civilian population’.108 However, the Pre-Trial Chamber II of the ICC stated 

that the established meaning of ‘civilian population’ comprises “all persons who are civilians as 

opposed to members of the armed forces and other legitimate combatants”.109 

 
104 Robert Cryer, Håkan Friman, Darryl Robinson, and Elizabeth Wilmshurst, An Introduction to International 

Criminal Law and Procedure, 2nd ed. (Cambridge: Cambridge University Press, 2010), 241. 

105 ICTY, Trial Chamber Judgment, 7 May 1997, in Prosecutor v. Dusko Tadić, IT-94-1-T, para 635. 

106 ICC, Trial Chamber Judgment, 7 March 2014, in The Prosecutor v. Germain Katanga, ICC-01/04-01/07, para 

1103. 

107 ICC, Pre-Trial Chamber Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the 

Prosecutor Against Jean-Pierre Bemba Gombo, 15 June 2009, in The Prosecutor v. Jean-Pierre Bemba Gombo, ICC-

01/05-01/08, para 76, referring ICC, Pre-Trial Chamber Decision on the Confirmation of Charges, 30 September 2008, 

in The Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, ICC-01/04-01/07, para 399; ICTY, Trial 

Chamber Judgment, 7 May 1997, in Prosecutor v. Dusko Tadić, IT-94-1-T, para 635; and ICTY, Trial Chamber 

Judgment, 22 February 2001, in Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic, IT-96-23-T 

& IT-96-23/1-T, para 423. 

108 ICC, Pre-Trial Chamber Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the 

Prosecutor Against Jean-Pierre Bemba Gombo, 15 June 2009, in The Prosecutor v. Jean-Pierre Bemba Gombo, ICC-

01/05-01/08, para 78. 

109 Ibid, referring the ICTY jurisprudence and several international instruments like the Four Geneva Conventions of 

1949 and the Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of 

Victims of International Armed Conflicts (Protocol I) (adopted 8 June 1977, entered into force 7 December 1978), 
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Contemporarily, the use of the word ‘population’ emphasizes “the requirement of scale” and 

excludes “single or isolated acts”.110 The Pre-Trial Chamber II of the ICC held that an attack 

“directed against only a limited and randomly selected group of individuals” does not satisfy the 

chapeau elements of the crime against humanity.111 However, the term ‘population’ in the chapeau 

elements does not require targeting “the entire population of the geographical area” during an 

attack.112 In addition, it is also not required that “the victims of the enumerated act” should “share 

geographic or other defining features with the civilian population that forms the primary target of 

the underlying attack”.113 However, “such characteristics may be used to demonstrate that the 

enumerated act forms part of the attack”.114 In brief, if a heinous DIFD occurs “on a widespread 

or systematic basis” based on “some form of a governmental, organizational or group policy” and 

with the perpetrator’s knowledge of the context, the “population element” will be satisfied.115 

Finally, regarding the overall requirement of an attack directed against any civilian population, it 

is a logical presumption that the cases of DIFD occurring during peacetime in a specific country 

are, in general, devoid of the issues pertaining to the distinction between civilians and combatants 

 
1125 UNTS 3. See also ICTY, Trial Chamber Judgment, 22 February 2001, in Prosecutor v. Dragoljub Kunarac, 

Radomir Kovac and Zoran Vukovic, IT-96-23-T & IT-96-23/1-T, para 425, referring the Commentary to the two 

Additional Protocols of 1977 to the Four Geneva Conventions of 1949. 

110 Dubler SC and Kalyk, Crimes Against Humanity, 683. 

111 ICC, Pre-Trial Chamber Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the 

Prosecutor Against Jean-Pierre Bemba Gombo, 15 June 2009, in The Prosecutor v. Jean-Pierre Bemba Gombo, ICC-

01/05-01/08, para 77. See also ICTY, Appeals Chamber Judgment, 12 June 2002, in Prosecutor v. Dragoljub Kunarac, 

Radomir Kovac and Zoran Vukovic, IT-96-23 & IT-96-23/1-A, para 90. 

112 ICC, Pre-Trial Chamber Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the 

Prosecutor Against Jean-Pierre Bemba Gombo, 15 June 2009, in The Prosecutor v. Jean-Pierre Bemba Gombo, ICC-

01/05-01/08, para 77. 

113 ICTR, Trial Chamber Judgment, 15 May 2003, in The Prosecutor v. Laurent Semanza, ICTR-97-20-T, para 330. 

114 Ibid.  

115 ICTY, Trial Chamber Judgment, 7 May 1997, in Prosecutor v. Dusko Tadić, IT-94-1-T, para 644. 
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and distinction between nationals and non-nationals. Therefore, the overall requirement should be 

satisfied without much hindrance in such cases. 

3.3.2 Widespread or Systematic 

Apart from the civilian status of the victims, “the methods employed in its perpetration (the 

widespread character) or by the context in which these methods must be framed (the systematic 

character)” is the distinctive feature of a crime against humanity.116 The ‘widespread or systematic’ 

context “elevates crimes that might otherwise fall exclusively under national jurisdiction to crimes 

of concern to the international community as a whole”.117 For the commission of crimes against 

humanity, the requirement of an attack of disjunctive ‘widespread or systematic’ nature is a part 

of the customary international law and has been reflected in the ICTY judgments118 and all the 

definitions since the adoption of the ICTR Statute.119 This requirement is added with a view “to 

exclude isolated or random acts from the notion of crimes against humanity”.120 Due to the absence 

of a precise definition in the Rome Statute, the conceptual meaning of the term ‘widespread or 

systematic attack’ “should be construed on the basis of customary international law, as well as the 

case-law of the ad hoc tribunals”.121 “The scale of the acts perpetrated” and “the number of 

victims” are referred to by the term ‘widespread’,122 whereas “the organised nature of the acts” 

 
116 ICTY, Trial Chamber Judgment, 3 March 2000, in The Prosecutor v. Tihomir Blaškić, IT-95-14-T, para 201. 

117 Cryer et al., An Introduction to International Criminal Law, 230. 

118 William A. Schabas, The Un International Criminal Tribunals: The Former Yugoslavia, Rwanda and Sierra Leone 

(Cambridge: Cambridge University Press, 2006), 191-192. 

119 Margaret M. deGuzman, “Crimes Against Humanity,” in Routledge Handbook of International Criminal Law, eds. 

William A. Schabas and Nadia Bernaz (New York: Routledge, 2011), 130. 

120 ICTY, Trial Chamber Judgment, 7 May 1997, in Prosecutor v. Dusko Tadić, IT-94-1-T, para 648. 

121 Geert-Jan Alexander Knoops, Mens Rea at the International Criminal Court (Leiden: Brill Nijhoff, 2017), 113. 

122 ICTY, Trial Chamber Judgment, 3 March 2000, in The Prosecutor v. Tihomir Blaškić, IT-95-14-T, para 206. 
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and “the improbability of their random occurrence” are referred to by the term ‘systematic’.123 The 

ICTR Trial Chamber precisely summarized the meaning of these two terms: 

The concept of ‘widespread’ may be defined as massive, frequent, large scale 

action, carried out collectively with considerable seriousness and directed against a 

multiplicity of victims. The concept of ‘systematic’ may be defined as thoroughly 

organised and following a regular pattern on the basis of a common policy 

involving substantial public or private resources. There is no requirement that this 

policy must be adopted formally as the policy of a state. There must however be 

some kind of preconceived plan or policy.124 

Furthermore, “only the attack” is required to be “widespread or systematic”, “not the individual 

acts of the accused”, which are only required to be a part of the attack.125 Certain factors were 

considered by the ICTY Appeals Chamber in determining the widespread or systematic nature of 

any attack upon a civilian population: 

. . . A Trial Chamber must therefore “first identify the population which is the object 

of the attack and, in light of the means, methods, resources and result of the attack 

upon the population, ascertain whether the attack was indeed widespread or 

systematic”. The consequences of the attack upon the targeted population, the 

number of victims, the nature of the acts, the possible participation of officials or 

authorities or any identifiable patterns of crimes, could be taken into account to 

determine whether the attack satisfies either or both requirements of a “widespread” 

or “systematic” attack vis-à-vis this civilian population.126 (Citation omitted) 

 
123 ICTY, Appeals Chamber Judgment, 12 June 2002, in Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran 

Vukovic, IT-96-23 & IT-96-23/1-A, para 94. 

124 ICTR, Trial Chamber Judgment, 2 September 1998, in The Prosecutor v. Jean-Paul Akayesu, ICTR-96-4-T, para 

580. Professor Schabas suggests that in practice, however, the criteria of widespreadness and systematicity “tend to 

overlap, and manifest themselves by many of the same factors”. See Schabas, The Un International Criminal 

Tribunals, 192. 

125 ICTY, Appeals Chamber Judgment, 12 June 2002, in Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran 

Vukovic, IT-96-23 & IT-96-23/1-A, para 96. 

126 Ibid, para 95. 
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Specifically, the term ‘widespread’ denotes a quantitative aspect regarding an attack or victims, 

i.e., an attack’s scale or victims’ number.127 In satisfying the widespread criterion, “a large number 

of victims” and “coverage of a large geographical area” were required disjunctively by the early 

ICC decisions but conjunctively by the later ones.128 However, in a later decision, the ICC held 

that “the assessment is neither exclusively quantitative nor geographical, but must be carried out 

on the basis of the individual facts”.129 This thesis submits that many—if not all—DIFDs will pass 

such an assessment, e.g., Cambodian DIFDs.130 In 2014, on behalf of a Cambodian victim group, 

Richard J. Rogers of the Global Diligence LLP filed under article 15 of the Rome Statute a 

Communication notifying the OTP of the alleged commission of crimes against humanity in 

Cambodia during the period 2002-2014.131 Based on reliable NGO resources, the Communication 

stated that 770,000 people, i.e., 6% of the total Cambodian population, had been “adversely 

affected by land grabbing since the year 2000”.132 Many of those 770,000 persons had been 

forcibly displaced in the name of development by foreign investors, and the number of displaced 

 
127 Christopher K. Hall and Kai Ambos, “Chapeau, Article 7: Crimes against Humanity,” in The Rome Statute of the 

International Criminal Court: A Commentary, eds. Otto Triffterer and Kai Ambos, 3rd ed. (Munich/Oxford/Baden-

Baden: C. H. Beck/Hart/Nomos, 2016), 168. 

128 Dubler SC and Kalyk, Crimes Against Humanity, 700-701, referring ICC, Pre-Trial Chamber Decision on the 

Confirmation of Charges, 30 September 2008, in The Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, 

ICC-01/04-01/07, para 395; ICC, Pre-Trial Chamber Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute 

on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, 15 June 2009, in The Prosecutor v. Jean-Pierre 

Bemba Gombo, ICC-01/05-01/08, para 83, as the early decisions, and ICC, Pre-Trial Chamber Decision Pursuant to 

Article 15 of the Rome Statute on the Authorization of an Investigation into the Situation in the Republic of Kenya, 

31 March 2010, in Situation in the Republic of Kenya, ICC-01/09-19, para 95; ICC, Pre-Trial Chamber Decision on 

the Confirmation of Charges Against Laurent Gbagbo, 12 June 2014, in The Prosecutor v. Laurent Gbagbo, ICC-

02/11-01/11, para 222, as the later decisions. (Underlined for distinction) 

129 ICC, Pre-Trial Chamber Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an 

Investigation into the Situation in the Republic of Kenya, 31 March 2010, in Situation in the Republic of Kenya, ICC-

01/09-19, para 95. See also ICC, Pre-Trial Chamber Decision on the Confirmation of Charges Against Laurent 

Gbagbo, 12 June 2014, in The Prosecutor v. Laurent Gbagbo, ICC-02/11-01/11, para 222.  

130 The following chapter of this thesis will encompass detailed case studies on Cambodian DIFDs. 

131 Rogers and Prezanti, The Communication. 

132 Ibid, para 7. 
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persons in Phnom Penh city alone was over 145,000, accounting for 10% of the city’s total 

population.133 The number and scale of displacements would reasonably pass any assessment of 

the ‘widespread’ criterion outlined above. In addition, regarding the alternative systematic criterion 

requirement, it may reasonably be assumed that such large-scale and years-long displacements had 

occurred pursuant to “a ‘pattern or methodical plan’ or a ‘preconceived plan or policy’”,134 which 

may be economic but well organized. The policy element is addressed specifically in the next 

section. 

3.3.3 The Policy Element 

Article 6(c) of the London Charter, “the first codification of crimes against humanity, does not 

explicitly establish a state plan or policy as an element of crimes against humanity”.135 This view 

is also reflected by the ICTY Appeals Chamber with reference to global caselaw and various 

international instruments: 

. . . There was nothing in the Statute or in customary international law at the time 

of the alleged acts which required proof of the existence of a plan or policy to 

commit these crimes. As indicated above, proof that the attack was directed against 

a civilian population and that it was widespread or systematic, are legal elements 

 
133 Ibid, paras 6-7. 

134 ICTY, Trial Chamber Judgment, 7 May 1997, in Prosecutor v. Dusko Tadić, IT-94-1-T, paras 648-649. The 

requirements were later on applied by the ICC and the ECCC. For a detailed consideration, see Dubler SC and Kalyk, 

Crimes Against Humanity, 703, referring ICC, Pre-Trial Chamber Decision Pursuant to Article 15 of the Rome Statute 

on the Authorization of an Investigation into the Situation in the Republic of Kenya, 31 March 2010, in Situation in 

the Republic of Kenya, ICC-01/09-19, para 96; ICC, Pre-Trial Chamber Decision on the Confirmation of Charges 

Against Laurent Gbagbo, 12 June 2014, in The Prosecutor v. Laurent Gbagbo, ICC-02/11-01/11, para 223; and ECCC, 

Trial Chamber Judgment, 7 August 2014, in Prosecutor v. Nuon Chea and Khieu Samphan, Case 002/01, para 179. 

Similar view was expressed by the ICTY in another judgment: “the existence of a plan or policy should better be 

regarded as indicative of the systematic character of offences charged as crimes against humanity”. See ICTY, Trial 

Chamber Judgment, 26 February 2001, in Prosecutor v. Dario Kordić and Mario Čerkez, IT-95-14/2-T, para 182. 

135 William A. Schabas, “Crimes Against Humanity: The State Plan or Policy Element,” in The Theory and Practice 

of International Criminal Law: Essays in Honor of M. Cherif Bassiouni, eds. Leila Nadya Sadat and Michael P. Scharf 

(Leiden: Martinus Nijhoff Publishers, 2008), 349. 
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of the crime. But to prove these elements, it is not necessary to show that they were 

the result of the existence of a policy or plan. It may be useful in establishing that 

the attack was directed against a civilian population and that it was widespread or 

systematic (especially the latter) to show that there was in fact a policy or plan, but 

it may be possible to prove these things by reference to other matters. Thus, the 

existence of a policy or plan may be evidentially relevant, but it is not a legal 

element of the crime.136 (Citations omitted) 

On the contrary, “a state plan or policy is undoubtedly implicit in the entire concept of crimes 

against humanity” and “there can be no doubt that it [article 7(2)(a) of the Rome Statute]137 

imposes some kind of contextual element involving a plan or policy”.138 However, there is an 

emerging call for an amendment of the definition of ‘crimes against humanity’ in the Rome Statute 

by removing the policy element.139 On a different note, article 7(2)(a) of the Rome Statute “refers 

to State policy”, and “the words ‘organizational policy’ does not refer to the policy of an 

organization, but the policy of a State” or “organ of the state”.140 Dissenting with several authors, 

Professor Bassiouni considers the article 7(2) phrase ‘State or organizational policy’ to exclude 

‘non-State actors’ and that “the “organization” must be part of the State rather than outside it”.141 

Alternatively, but in consonance with Professor Bassiouni’s approach, Professor Schabas 

interprets the word ‘organization’ “as an attempt to include state-like bodies” like “the entities in 

 
136 ICTY, Appeals Chamber Judgment, 12 June 2002, in Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran 

Vukovic, IT-96-23 & IT-96-23/1-A, para 98. 

137 Article 7(2)(a) of the Rome Statute states: 

“Attack directed against any civilian population” means a course of conduct involving the multiple 

commission of acts referred to in paragraph 1 against any civilian population, pursuant to or in 

furtherance of a State or organizational policy to commit such attack. 

138 Schabas, Crimes Against Humanity: The State Plan or Policy Element, 349 and 351. 

139 For a detailed consideration of the rationales of removing the policy element from the definition of crimes against 

humanity, see Matt Halling, “Push the Envelope—Watch It Bend: Removing the Policy Requirement and Extending 

Crimes against Humanity,” Leiden Journal of International Law 23, no. 4 (2010): 827–845. 

140 Bassiouni and Schabas, The Legislative History, 170. 

141 Schabas, Crimes Against Humanity: The State Plan or Policy Element, 358. 
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Bosnia and Herzegovina, Taiwan, the Palestinian authority, and the zone in Colombia that is 

effectively administered by the rebel Revolutionary Armed Forces of Colombia (FARC)”.142 

However, dissenting from both Professor Bassiouni and Professor Schabas, a more liberal 

construction on this issue was adopted by the Pre-Trial Chamber of the ICC: 

With regard to the term “organizational”, the Chamber notes that the Statute is 

unclear as to the criteria pursuant to which a group may qualify as “organization” 

for the purposes of article 7(2)(a) of the Statute. Whereas some [referring Professor 

Bassiouni and Professor Schabas] have argued that only State-like organizations 

may qualify, the Chamber opines that the formal nature of a group and the level of 

its organization should not be the defining criterion. Instead, as others have 

convincingly put forward, a distinction should be drawn on whether a group has the 

capability to perform acts which infringe on basic human values . . .143 (Citations 

omitted) 

Therefore, not only the policy of States or State-like actors, but also the policy of other entities—

with competent authority regarding DIFDs—will suffice the policy element of crimes against 

humanity. Even if a policy is not “explicitly defined or formalized”—i.e., a de facto or implicit 

policy144—or is not adopted by “the highest level of the State machinery” but by “regional or even 

local organs of the State”, the policy criterion may be satisfied.145 These wide interpretations make 

the putatively difficult-to-prove ‘policy’ criterion comparatively easy, especially in cases of crimes 

 
142 Ibid, 359. 

143 ICC, Pre-Trial Chamber Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an 

Investigation into the Situation in the Republic of Kenya, 31 March 2010, in Situation in the Republic of Kenya, ICC-

01/09-19, para 90. 

144 Kai Ambos and Steffen Wirth, “The Current Law of Crimes Against Humanity: An analysis of UNTAET 

Regulation 15/2000,” Criminal Law Forum 13 (2002): 28. 

145 ICC, Pre-Trial Chamber Corrigendum to “Decision Pursuant to Article 15 of the Rome Statute on the Authorisation 

of an Investigation into the Situation in the Republic of Côte d’Ivoire”, 15 November 2011, in Situation in the Republic 

of Côte d’Ivoire, ICC-02/11, paras 43 and 45. See also ICC, Pre-Trial Chamber Decision Pursuant to Article 61(7)(a) 

and (b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, 15 June 2009, in 

The Prosecutor v. Jean-Pierre Bemba Gombo, ICC-01/05-01/08, para 81; ICTY, Trial Chamber Judgment, 7 May 

1997, in Prosecutor v. Dusko Tadić, IT-94-1-T, para 653, ICTY, Trial Chamber Judgment, 3 March 2000, in The 

Prosecutor v. Tihomir Blaškić, IT-95-14-T, para 205. 
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against humanity during peacetime, like the forcible transfer of population in a development 

project. It is pertinent to mention that under the Rome Statute, the policy factor requires ‘active 

promotion or encouragement’ of an “attack directed against a civilian population” by a “State or 

organization”.146 Such a policy requirement in the Cambodia cases, for example, may be satisfied 

through the government agenda “to prosecute and forcibly transfer or deport people who are not 

willing to leave land for the purpose of leasing or selling it to foreign investors”.147 Thus, an 

“economically driven policy”, which was jointly planned by “the State of Cambodia and 

multinational corporations”, may be tantamount to a “State policy” of “intimidation and use of 

force against any resistance to expropriation or relocation”.148 This “State policy” element on the 

part of the Cambodian State was also strongly alleged several times in the Communication.149 

Apart from such ‘active promotion or encouragement’, in extraordinary circumstances, “a 

deliberate failure to take action, which is consciously aimed at encouraging such attack”, will 

suffice; but “the existence of such a policy cannot be inferred solely from the absence of 

governmental or organizational action”.150 Therefore, in some extraordinary cases of heinous 

DIFD, gross deliberate inaction by the concerned entity may be tantamount to ‘active promotion 

 
146 EOC, 5, Introduction to Article 7: Crime Against Humanity. 

147 Franziska Maria Oehm, “Land Grabbing in Cambodia as a Crime Against Humanity–Approaches in International 

Criminal Law,” Verfassung und Recht in Übersee / Law and Politics in Africa/Asia/Latin America 48, no. 4 (2015): 

481. 

148 Ibid. 

149 The Communication, paras 4, 11, 18 and 21. 

150 EOC, 5, Introduction to Article 7: Crime Against Humanity, footnote 6. See also ICC, Pre-Trial Chamber 

Corrigendum to “Decision Pursuant to Article 15 of the Rome Statute on the Authorisation of an Investigation into 

the Situation in the Republic of Côte d’Ivoire”, 15 November 2011, in Situation in the Republic of Côte d’Ivoire, ICC-

02/11, para 42. 
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or encouragement’ of an “attack directed against a civilian population” and thereby may satisfy 

the policy criterion in the Rome Statute.151 

3.3.4 Nexus Issues  

To fall under the domain of crimes against humanity, a perpetrator’s act “must be part of the attack 

on the civilian population”, which “requirement is sometimes expressed in terms of a nexus 

between the acts of the perpetrator and the attack”.152 Given such a nexus, an act committed not in 

the midst of the attack but “before or after the main attack on the civilian population” may 

constitute a part of the attack.153 The ICTY Appeals Chamber considered the nexus to have 

objective and subjective constituent elements: 

(i) the commission of an act which, by its nature or consequences, is objectively 

part of the attack [nexus]; coupled with (ii) knowledge on the part of the accused 

that there is an attack on the civilian population and that his act is part thereof [mens 

rea].154 

Considering both the parts to be the nexus requirements is “the most conceptually clear way of 

understanding the two elements”.155 Since there are no fixed criteria as to the nature of a nexus, 

the yardstick is whether an act can “reasonably be said to have been part of the attack” subject to 

 
151 EOC, 5, Introduction to Article 7: Crime Against Humanity. 

152 ICTY, Trial Chamber Judgment, 27 March 2013, in Prosecutor v. Mićo Stanišić and Stojan Župljanin, IT-08-91-

T, para 29. See also ICC, Pre-Trial Chamber Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the 

Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, 15 June 2009, in The Prosecutor v. Jean-Pierre Bemba 

Gombo, ICC-01/05-01/08, paras 84-86.  

153 ICTY, Trial Chamber Judgment, 27 March 2013, in Prosecutor v. Mićo Stanišić and Stojan Župljanin, IT-08-91-

T, para 29. 

154 ICTY, Appeals Chamber Judgment, 12 June 2002, in Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran 

Vukovic, IT-96-23 & IT-96-23/1-A, para 99, citing ICTY, Trial Chamber Judgment, 22 February 2001, in Prosecutor 

v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic, IT-96-23-T & IT-96-23/1-T, para 418; ICTY, Appeals 

Chamber Judgment, 15 July 1999, in Prosecutor v. Dusko Tadić, IT-94-1-A, paras 248, 251 and 271; and ICTY, Trial 

Chamber Judgment, 7 May 1997, in Prosecutor v. Dusko Tadić, IT-94-1-T, para 659. 

155 Dubler SC and Kalyk, Crimes Against Humanity, 725. 
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“the context and circumstances in which it was committed”.156 As to this mens rea part, the ICTY 

Appeals Chamber held further: 

. . . [t]he accused . . . must have known “that there is an attack on the civilian 

population and that his acts comprise part of that attack, or at least [that he took] 

the risk that his acts were part of the attack.” This requirement . . . does not entail 

knowledge of the details of the attack.157 (Citations omitted) 

Such a knowledge criterion is incorporated as the mens rea in article 7(1) of the Rome Statute for 

the commission of a crime against humanity.158 Adding further, the EOC in the last element of 

each crime against humanity requires either knowledge or intention159 to satisfy the mens rea 

part.160 On this point, the EOC further clarify:  

 
156 ICTY, Appeals Chamber Judgment, 12 June 2002, in Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran 

Vukovic, IT-96-23 & IT-96-23/1-A, para 100, citing ICTY, Trial Chamber Judgment, 7 May 1997, in Prosecutor v. 

Dusko Tadić, IT-94-1-T, para 649. See also ICTY, Trial Chamber Judgment, 27 March 2013, in Prosecutor v. Mićo 

Stanišić and Stojan Župljanin, IT-08-91-T, para 29. 

157 ICTY, Appeals Chamber Judgment, 12 June 2002, in Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran 

Vukovic, IT-96-23 & IT-96-23/1-A, para 102. See also ICTY, Appeals Chamber Judgment, 17 December 2004, in 

Prosecutor v. Dario Kordić and Mario Čerkez, IT-95-14/2-A, para 99; ICTY, Appeals Chamber Judgment, 29 July 

2004, in Prosecutor v. Tihomir Blaškić, IT-95-14-A, para 124; ICTY, Appeals Chamber Judgment, 15 July 1999, in 

Prosecutor v. Dusko Tadić, IT-94-1-A, para 248. 

158 Accordingly, the ICC has adopted the ICTY jurisprudence-like “criteria to ascertain the mens rea level of 

“knowledge of the attack””. For a detailed consideration, see Knoops, Mens Rea at the International Criminal Court, 

122. See also Schabas, The International Criminal Court, 156. 

159 Several international criminal tribunals have adopted only a knowledge criterion as to the nexus in general and 

some others have even “considered it sufficient that the defendant had reason to know or took the risk that a connection 

existed between his act and the attack”. But unlike the EOC, there was no reference anywhere as to a disjunctive intent 

criterion with the knowledge criterion. This distinction has left the mens rea issue unsettled in customary international 

law. See deGuzman, Crimes Against Humanity, 133, referring ICTY, Trial Chamber Judgment, 3 March 2000, in The 

Prosecutor v. Tihomir Blaškić, IT-95-14-T, paras 251–57; SCSL, Trial Chamber Judgment, 2 August 2007, in 

Prosecutor v. Moinina Fofana and Allieu Kondewa, SCSL-04-14-T, para 121; ICTY, Trial Chamber Judgment, 22 

February 2001, in Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic, IT-96-23-T & IT-96-23/1-

T, para 434; ICTY, Trial Chamber Judgment, 3 March 2000, in The Prosecutor v. Tihomir Blaškić, IT-95-14-T, para 

254. 

160 For example, the elements of the crime against humanity of deportation or forcible transfer of population under 

article 7(1)(d) require that “the perpetrator knew that the conduct was part of or intended the conduct to be part of a 

widespread or systematic attack directed against a civilian population”. (Emphasis added) EOC, 5, Introduction to 

Article 7: Crime against Humanity, and 7. 
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However, the last element should not be interpreted as requiring proof that the 

perpetrator had knowledge of all characteristics of the attack or the precise details 

of the plan or policy of the State or organization. In the case of an emerging 

widespread or systematic attack against a civilian population, the intent clause of 

the last element indicates that this mental element is satisfied if the perpetrator 

intended to further such an attack.161 

Akin to the ICTY jurisprudence, this provision negates the comprehensive knowledge requirement. 

However, that does not stipulate how much knowledge of the policy is required and only indicates 

that any type of knowledge on the part of the perpetrator is sufficient.162 ‘Knowledge’ is defined 

in the Rome Statute as the “awareness that a circumstance exists or a consequence will occur in 

the ordinary course of events”.163 In the case of a heinous DIFD, this knowledge “may be inferred 

from circumstantial evidence”, e.g., the accused’s “assuming an important role in the broader 

criminal campaign, his presence at the scene of the crimes”, or “the general historical and political 

environment in which the acts occurred”.164 

As to the added disjunctive intent criterion in the EOC, there is no further explanation available in 

the EOC or in the earlier jurisprudence.165 However, as quoted earlier, the EOC have only clarified 

how the intent criterion is satisfied as to “an emerging widespread or systematic attack against a 

civilian population” without explaining the term ‘emerging’.166 This issue thus remains unclear 

 
161 EOC, 5, Introduction to Article 7: Crime Against Humanity. 

162 deGuzman, Crimes Against Humanity, 133. 

163 Rome Statute, article 30(3). 

164 ICC, Pre-Trial Chamber Decision on the Confirmation of Charges, 30 September 2008, in The Prosecutor v. 

Germain Katanga and Mathieu Ngudjolo Chui, ICC-01/04-01/07, para 402. 

165 deGuzman, Crimes Against Humanity, 133. 

166 EOC, 5, Introduction to Article 7: Crime Against Humanity. The EOC clarify only that “in the case of an emerging 

widespread or systematic attack against a civilian population, the intent clause of the last element indicates that this 

mental element is satisfied if the perpetrator intended to further such an attack”. 
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and is open for the ICC to interpret. However, since the EOC’s mens rea requirement is disjunctive, 

requiring either knowledge or intention, proving either of the two will suffice.  

After the discussion on the chapeau elements of crimes against humanity being over, the following 

final section will demonstrate how the specific elements of the crime against humanity of forcible 

transfer of population under the Rome Statute may be satisfied in a case of heinous DIFD. 

 3.4 Specific Elements of the Crime against Humanity of Forcible Transfer of Population: 

Connecting Grave DIFD Cases 

The EOC have specified the following elements for the crime against humanity of deportation or 

forcible transfer of population: 

1. The perpetrator deported or forcibly transferred, without grounds permitted 

under international law, one or more persons to another State or location, by 

expulsion or other coercive acts. 

2. Such person or persons were lawfully present in the area from which they were 

so deported or transferred. 

3. The perpetrator was aware of the factual circumstances that established the 

lawfulness of such presence. 

4. The conduct was committed as part of a widespread or systematic attack directed 

against a civilian population. 

5. The perpetrator knew that the conduct was part of or intended the conduct to be 

part of a widespread or systematic attack directed against a civilian population.167 

 
167 EOC, 6-7. In explaining the elements, the EOC have used two footnotes:  

i) The term “forcibly” is not restricted to physical force, but may include threat of force or coercion, 

such as that caused by fear of violence, duress, detention, psychological oppression or abuse of 

power against such person or persons or another person, or by taking advantage of a coercive 

environment. 

ii) “Deported or forcibly transferred” is interchangeable with “forcibly displaced”. 
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This section will address how the first three elements are satisfied in some cases of the DIFD. The 

last two elements, which are part of the chapeau elements of crimes against humanity, have been 

addressed in the earlier sections. It is pertinent at this point to note once again that this thesis bases 

its arguments on considering the DIFD as a crime against humanity of forcible transfer of 

population and not of deportation.168 However, apart from the cross-border requirement, “the 

elements of the offences of deportation and forcible transfer are substantially similar”.169 

3.4.1 Forcible Transfer of Population 

The element of forcible transfer, as adopted in the EOC, simply reflects customary international 

law.170 A forcible transfer of population, as mentioned, is considered by the ICTY Trial Chamber 

to be the actus reus of the crime against humanity of forcible transfer of population.171 Any 

“involuntary and unlawful displacement, or movement, or relocation, or removal of persons from 

the territory in which they reside” to anywhere within the national borders will fall within this 

definition.172 The EOC have mentioned the phrase ‘one or more persons’ in the first element of 

the crime against humanity of forcible transfer of population.173 The inclusion of that phrase 

 
168 A discussion on the related issues is contained in chapter 1 of the thesis. 

169 ICTY, Trial Chamber Judgment, 17 October 2003, in Prosecutor v. Blagoje Simić, Miroslav Tadić and Simo Zarić, 

IT-95-9-T, para 123. 

170 The ad hoc tribunals adopted this element in different cases. See for example, ICTY, Trial Chamber Judgment, 27 

September 2006, in Prosecutor v. Momčilo Krajišnik, IT-00-39-T, para 723; ICTY, Trial Chamber Judgment, 27 

March 2013, in Prosecutor v. Mićo Stanišić and Stojan Župljanin, IT-08-91-T, para 61; ICTY, Trial Chamber 

Judgment, 30 May 2013, in Prosecutor v. Jovica Stanišić and Franko Simatović, IT-03-69-T, para 992; ICTY, Trial 

Chamber Judgment, 15 March 2002, in Prosecutor v. Milorad Krnojelac, IT-97-25-T, para 475; ICTY, Trial Chamber 

Judgment, 17 October 2003, in Prosecutor v. Blagoje Simić, Miroslav Tadić and Simo Zarić, IT-95-9-T, para 125. 

171 ICTY, Trial Chamber Judgment, 27 September 2006, in Prosecutor v. Momčilo Krajišnik, IT-00-39-T, para 723. 

172 ICTY, Trial Chamber Judgment, 17 October 2003, in Prosecutor v. Blagoje Simić, Miroslav Tadić and Simo Zarić, 

IT-95-9-T, paras 121-122. 

173 EOC, 6. 
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signifies that a transfer of only a single person will suffice to satisfy the element.174 However, since 

the term ‘population’ is used in the title of article 7(1)(d) of the Rome Statute, such a transfer 

should mean to have taken place “in the context of the transfer of a ‘population’”.175 On the other 

hand, this stipulation does not require the transfer of “the entire population of a particular area”, 

but of only of “a significant number of people”.176 In the EOC, the incorporation of the phrase ‘one 

or more persons’ was logical: 

Presumably, this formulation was adopted to ensure that lower-level individuals 

could be convicted of forcible transfers when they themselves were responsible for 

transfers of only one or more persons out of a targeted group or population. 

Otherwise, only the highest ranking persons could ever be held criminally 

responsible for the forcible transfer of a population and their subordinates who 

carried the forcible transfer might escape criminal responsibility for this crime.177 

(Citation omitted)  

Based on this formulation of the crime against humanity of forcible transfer of population, and 

subject to the other requirements being met, it is possible to hold any perpetrator of a heinous 

DIFD responsible for transferring even a single individual if that transfer takes place in the context 

of forcibly transferring a significant number of people for a development project. A footnote to the 

elements of the crime against humanity of forcible transfer clarifies the term “forcibly” in a broad 

manner, not restricting it only to “physical force” and including “threat of force or coercion, such 

as that caused by fear of violence, duress, detention, psychological oppression or abuse of power 

against such person or persons or another person, or by taking advantage of a coercive 

 
174 Ambos and Wirth, The Current Law of Crimes Against Humanity, 62. 

175 Christine Byron, War Crimes and Crimes Against Humanity in the Rome Statute of the International Criminal 

Court (Manchester: Manchester University Press, 2009), 220. 

176 Ibid. 

177 Christopher K. Hall and Carsten Stahn, “Prohibited Movements of Population, Article 7: Crimes against 

Humanity,” in The Rome Statute of the International Criminal Court: A Commentary, eds. Otto Triffterer and Kai 

Ambos, 3rd ed. (Munich/Oxford/Baden-Baden: C. H. Beck/Hart/Nomos, 2016), 266. 
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environment”.178 This position is also similar to that of customary international law.179 Clarifying 

this position further, the ICTY Appeals Chamber held: 

. . . It is the absence of genuine choice that makes the displacement unlawful. While 

fear of violence, use of force, or other such circumstances may create an 

environment where there is no choice but to leave, the determination as to whether 

a transferred person had a genuine choice is one to be made within the context of 

the particular case being considered. . . .180 (Citations omitted) 

Therefore, if a displaced person does not enjoy “a genuine choice as to whether to leave or to 

remain in the area”, he will be considered to be “involuntarily displaced”.181 Even in case of the 

presence of apparent consent or request on the part of the displaced persons to remove them, “that 

consent must be real in the sense that it is given voluntarily and as a result of the individual’s free 

will, assessed in the light of the surrounding circumstances”.182 If a displaced person apparently 

consents, but that consent is “induced by force or threat of force”, that “should not be considered 

 
178 EOC, 6, footnote 12. 

179 See ICTY, Appeals Chamber Judgment, 30 June 2016, in Prosecutor v. Mićo Stanišić and Stojan Župljanin, IT-

08-91-A, para 918, referring ICTY, Appeals Chamber Judgment, 27 January 2014, in Prosecutor v. Vlastimir 

Đorđević, IT-05-87/1-A, para 727 (referring ICTY, Appeals Chamber Judgment, 22 March 2006, in Prosecutor v. 

Milomir Stakić, IT-97-24-A, para 281; ICTY, Appeals Chamber Judgment, 17 September 2003, in Prosecutor v. 

Milorad Krnojelac, IT-97-25-A, paras 229-233). 

180 ICTY, Appeals Chamber Judgment, 30 June 2016, in Prosecutor v. Mićo Stanišić and Stojan Župljanin, IT-08-91-

A, para 918, referring ICTY, Appeals Chamber Judgment, 27 January 2014, in Prosecutor v. Vlastimir Đorđević, IT-

05-87/1-A, para 727; ICTY, Appeals Chamber Judgment, 17 September 2003, in Prosecutor v. Milorad Krnojelac, 

IT-97-25-A, para 229; ICTY, Appeals Chamber Judgment, 22 March 2006, in Prosecutor v. Milomir Stakić, IT-97-

24-A, paras 281-282. 

181 ICTY, Trial Chamber Judgment, 17 October 2003, in Prosecutor v. Blagoje Simić, Miroslav Tadić and Simo Zarić, 

IT-95-9-T, para 125, referring ICTY, Trial Chamber Judgment, 2 August 2001, in Prosecutor v. Radislav Krstic, IT-

98-33-T, para 147. 

182 ICTY, Appeals Chamber Judgment, 22 March 2006, in Prosecutor v. Milomir Stakić, IT-97-24-A, para 279, 

referring ICTY, Appeals Chamber Judgment, 17 September 2003, in Prosecutor v. Milorad Krnojelac, IT-97-25-A, 

para 229; ICTY, Trial Chamber Judgment, 22 February 2001, in Prosecutor v. Dragoljub Kunarac, Radomir Kovac 

and Zoran Vukovic, IT-96-23-T & IT-96-23/1-T, para 460, ICTY, Appeals Chamber Judgment, 12 June 2002, in 

Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic, IT-96-23 & IT-96-23/1-A, paras 127-128. See 

also ICTY, Trial Chamber Judgment, 27 March 2013, in Prosecutor v. Mićo Stanišić and Stojan Župljanin, IT-08-91-

T, para 63, referring ICTY, Appeals Chamber Judgment, 22 March 2006, in Prosecutor v. Milomir Stakić, IT-97-24-

A, para 279. 
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to be real consent”.183 Likewise, a genuine choice cannot be inferred as to any consent if the 

prevalent circumstances “deprive the consent of any value”, e.g., victims’ vulnerability or 

subjugation to duress.184 In this regard, it is imperative to note that only “personal consent or wish 

of an individual” should be taken into consideration, not “collective consent as a group, or a 

consent expressed by official authorities, in relation to an individual person, or a group of 

persons”.185 Furthermore, if displacement occurs pursuant to any agreement by leaders or under 

the auspices of any neutral entity, that agreement itself cannot validate the voluntariness of the 

victims.186 Let us now apply these legal propositions in the context of a DIFD scenario. In this 

regard, if we consider the situation of Cambodia as depicted in the Communication, the 

displacements therein are manifestly forced, and the prospect of any victim’s consent—let alone 

their genuine choice—is rather remote: 

Of the 770,000 persons affected by land grabbing, a significant proportion has been 

forcibly transferred from an area where they were lawfully present, without legal 

justification. The force used has ranged from coercion (such as threats and 

intimidation) to brutal or deadly violence. Entire villages have been burned to the 

ground and possessions stolen or destroyed. The evictions have been perpetrated 

 
183 ICTY, Trial Chamber Judgment, 17 October 2003, in Prosecutor v. Blagoje Simić, Miroslav Tadić and Simo Zarić, 

IT-95-9-T, para 125. 

184 ICTY, Appeals Chamber Judgment, 17 September 2003, in Prosecutor v. Milorad Krnojelac, IT-97-25-A, paras 

229 and 233. 

185 ICTY, Trial Chamber Judgment, 17 October 2003, in Prosecutor v. Blagoje Simić, Miroslav Tadić and Simo Zarić, 

IT-95-9-T, para 128. 

186 ICTY, Trial Chamber Judgment, 27 September 2006, in Prosecutor v. Momčilo Krajišnik, IT-00-39-T, para 724, 

referring ICTY, Appeals Chamber Judgment, 22 March 2006, in Prosecutor v. Milomir Stakić, IT-97-24-A, para 286; 

ICTY, Trial Chamber Judgment, 17 October 2003, in Prosecutor v. Blagoje Simić, Miroslav Tadić and Simo Zarić, 

IT-95-9-T, para 127. See also ICTY, Trial Chamber Judgment, 30 May 2013, in Prosecutor v. Jovica Stanišić and 

Franko Simatović, IT-03-69-T, para 993, referring ICTY, Appeals Chamber Judgment, 22 March 2006, in Prosecutor 

v. Milomir Stakić, IT-97-24-A, para 286; ICTY, Trial Chamber Judgment, 31 March 2003, in Prosecutor v. Mladen 

Naletilić and Vinko Martinović, IT-98-34-T, para 523; ICTY, Trial Chamber Judgment, 17 October 2003, in 

Prosecutor v. Blagoje Simić, Miroslav Tadić and Simo Zarić, IT-95-9-T, para 127; ICTY, Trial Chamber Judgment, 

27 September 2006, in Prosecutor v. Momčilo Krajišnik, IT-00-39-T, para 724. 
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by armed police, gendarmes, the Royal Cambodian Armed Forces, as well as by 

private security forces with the support of the State apparatus.187 

Such coercive measures are a common phenomenon in many, if not all, cases of DIFD.188 These 

coercive measures are also likely to fall within the domain of ‘expulsion or other coercive acts’ 

under the EOC: 

Since forcible transfer applies within national frontiers, expulsion should be given 

its ordinary meaning rather than its more technical meaning in the context of 

deportation. The first material element of the crime of forcible transfer listed in the 

Elements of Crimes simply repeats the term ‘expulsion or other coercive acts’ 

without further explanation. However, considering the recent history of internal 

displacement of people, and the broad definition of the term ‘forcibly’ in footnote 

12 to the first material element, the largely duplicative phrase ‘expulsion or other 

coercive acts’ must include the full range of coercive pressures on people to flee 

their homes, including death threats, destruction of their homes, and other acts of 

persecution, such as depriving members of a group of employment, denying them 

access to schools and forcing them to wear a symbol of their religious identity.189 

(Emphasis added) 

Therefore, it is submitted that the ‘forcible transfer of population’ element is likely to be satisfied 

in the case of a heinous DIFD.  

3.4.1.1 Absence of Any Ground Permitted Under International Law 

Another part of the forcible transfer of population requirement is the absence of any ground 

permitted under international law. The case law available on this issue specifies the acceptable 

grounds of displacement of a civilian population: a concern of “the security of the civilians” or 

 
187 The Communication, para 13. 

188 For example, a study on the impacts of development-induced displacement and resettlement on the urban poor in 

Chennai has revealed that such displacements “have mostly been coercive, sometimes violent”. For a detailed 

consideration, see Priti Narayan, “Patterns in Arbitrariness: Resettlement Experiences of the Unrecognized Urban 

Poor in Chennai,” in Development-Induced Displacement and Resettlement: New Perspectives on Persisting 

Problems, eds. Irge Satiroglu and Narae Choi (Routledge: New York, 2015), 180. 

189 Hall and Stahn, Prohibited Movements of Population, 266. 
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“imperative military reasons”, both of which are related to a conflict situation within the domain 

of international humanitarian law.190 Even during peacetime, a State does not have unqualified 

power to displace people irrespective of the reasons for such displacement: 

The power of States to restrict the freedom of nationals and aliens who are lawfully 

present to move within the territory is limited by international law to restrictions 

which are in accordance with law and are necessary in a democratic society in the 

interests of national security or public safety, for the maintenance of public order 

(ordre public), for the protection of health or morals, or for the protection of the 

rights of others, provided such restrictions are consistent with other human rights 

guarantees.191 

While it is true that States may exercise eminent domain, i.e., compulsorily 

acquire/purchase/expropriate private property192 for implementing development projects and 

displace people for that purpose, that right of States is also subject to qualifications, including 

public interest and due process193. Hence, States’ eminent domain does not seem to contradict the 

above-mentioned stipulations. Besides, the concept of eminent domain does not permit States to 

abruptly displace people, grossly violating their human rights recognized in international human 

 
190 ICTY, Appeals Chamber Judgment, 22 March 2006, in Prosecutor v. Milomir Stakić, IT-97-24-A, para 285, 

referring the Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of 

Victims of Non-International Armed Conflicts (Protocol II) (adopted 8 June 1977, entered into force 7 December 

1978), 1125 UNTS 609 (hereinafter the “Additional Protocol II”), article 17. See also ICTY, Trial Chamber Judgment, 

27 September 2006, in Prosecutor v. Momčilo Krajišnik, IT-00-39-T, para 725, referring the Geneva Convention 

Relative to the Treatment of Prisoners of War (Third Geneva Convention) (adopted 12 August 1949, entered into force 

21 October 1950), 75 UNTS 135, article 19; the Geneva Convention Relative to the Protection of Civilian Persons in 

Time of War (Fourth Geneva Convention) (adopted 12 August 1949, entered into force 21 October 1950), 75 UNTS 

287, article 49; the Additional Protocol II, article 17. 

191 Hall and Stahn, Prohibited Movements of Population, 267, referring to various provisions of different international 

instruments, e.g., International Covenant on Civil and Political Rights, 1966, Protocol 4 to the European Convention 

for the Protection of Human Rights and Fundamental Freedoms, 1963, American Convention on Human Rights, 1969. 

192 Richard Grover, “Compulsory Purchase in Developing Countries,” in Routledge Handbook of Contemporary Issues 

in Expropriation, eds. Frances Plimmer and William McCluskey (New York: Routledge, 2019), 1. 

193 Iljoong Kim, Hojun Lee, and Ilya Somin, “Introduction,” in Eminent Domain: A Comparative Perspective, eds. 

Iljoong Kim, Hojun Lee, and Ilya Somin (Cambridge: Cambridge University Press, 2017), 3. 
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rights instruments. But instances of abusive acquisition are often observed, and the dangers of such 

blight takings are widely recognized.194 The reconciliation of eminent domain with the 

international human rights norms and the viability of the prosecution of gross human rights 

violations from its abuse during peacetime should be a topic of a distinct research project and are 

beyond the scope of this thesis.  

Returning to the issue of a State’s qualified power of displacing people, a particular finding of the 

ICTY Trial Chamber is pertinent and may be applied to a DIFD during peacetime: “in view of the 

drastic nature of a forced displacement of persons, recourse to such measures would only be lawful 

in the gravest of circumstances and only as measures of last resort”.195 Some jurists hold the 

progressive view that such strict stipulations on displacing people under international humanitarian 

law should be equally applicable during peacetime.196 They therefore argue that, during peacetime, 

governments should displace people only on equally compelling and very limited grounds, e.g., 

the safety of displaced people in case of an imminent natural disaster.197 In addition, it was held 

by the ECCC that “economic policy is not one of the grounds recognized under international law 

that justifies forced transfer of a population”.198 Hence, arbitrary, irrational, disproportionate, and 

human-rights-violating heinous forced transfers of population should not be justified in the name 

 
194 Ilya Somin, The Grasping Hand: “Kelo v. City of New London” and the Limits of Eminent Domain (Chicago: 

University of Chicago Press, 2015), 204. 

195 ICTY, Trial Chamber Judgment, 17 October 2003, in Prosecutor v. Blagoje Simić, Miroslav Tadić and Simo Zarić, 

IT-95-9-T, footnote 218 to para 125, referring ICTY, Trial Chamber Judgment, 2 August 2001, in Prosecutor v. 

Radislav Krstic, IT-98-33-T, paras 524 and 526. 

196 Ambos and Wirth, The Current Law of Crimes Against Humanity, 60. 

197 Ibid. 

198 ECCC, Trial Chamber Judgment, 7 August 2014, in Prosecutor v. Nuon Chea and Khieu Samphan, Case 002/01, 

para 549. 
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of development projects and may fall within the ambit of the crime against humanity of forcible 

transfer of population under article 7(1)(d) of the Rome Statute:  

. . . [t]he forced displacement of population for public projects, such as the 

construction of a highway or dam might fall within the scope of article 7 para. 1 

(d), if there were no ‘compelling and overriding public interests’ justifying this 

measure which met ‘the requirements of necessity and proportionality’, the 

procedures used did not satisfy due process or if the individuals were not fairly 

compensated and given freedom of choice concerning their new homes.199 (Citation 

omitted) 

Similarly stringent conditions were also advocated in the Communication: 

. . . [f]orcible transfer can only be considered permissible under international law, 

if it is compatible with the nature of the ICESCR [The International Covenant on 

Economic, Social and Cultural Rights, 1966] rights and aimed at promoting the 

general welfare of society; consistent with the rights recognized in the ICCPR 

[International Covenant on Civil and Political Rights, 1966]; necessary to protect 

national security, public order, public health or morals or the rights and freedoms 

of others; proportionate to its protective functions and protected interests. 

Moreover, it must be the least intrusive means of achieving the desired result, 

provided for in a national law of general application that is precise, proportionate, 

necessary, and non-discriminatory and not arbitrary or unreasonable.200  

Though such stringent conditions are yet to be accepted by the ICC, the assertion is important as 

a juristic opinion and a progressive development of norms regarding the displacement of people 

in peacetime. These stringent conditions are sometimes not met in large-scale development 

projects requiring the displacement of a huge number of people. The Narmada Valley 

Development Project, an ambitious hydroelectric project concerning the Narmada River in India, 

may serve as an example in this regard. The Project will cause the displacement of 200,000 people, 

 
199 Hall and Stahn, Prohibited Movements of Population, 268. 

200 Oehm, Land Grabbing in Cambodia as a Crime Against Humanity, 487-488, citing The Communication, Law 

Section Extract, which was provided to the author by the Global Diligence. 
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who are “aboriginal inhabitants, peasants, and laborers” of 245 villages.201 In 2000, the Supreme 

Court of India allowed the construction of a hydroelectric dam, holding that the displacements of 

tribal and other people will not per se be violative of article 21202 of the Constitution of India, 

provided that the displacees “are better off than what they were and enjoy more and better 

amenities”.203 But unfortunately, that is not the case with the Project, which “will not alleviate 

mass poverty or inequity”, rather will “function clearly for the benefit of mainly urban elites”.204 

Worse yet, the Project has violated the “values of human security and well-being, equity, 

participation and governance, human rights, culture and empowerment, and environmental 

sustainability”.205 Therefore, the displacement for the Project cannot be said to be undertaken for 

“‘compelling and overriding public interests’ justifying this measure which met ‘the requirements 

of necessity and proportionality’”206 and may not be justifiable under international law. Based on 

these findings, the displacements due to the Project may hardly be considered to be in compliance 

with the stipulations of either the Supreme Court of India or international instruments, case law 

 
201 G. Peter Penz, Jay Drydyk, and Pablo S. Bose, Displacement by Development: Ethics, Rights and Responsibilities 

(Cambridge: Cambridge University Press, 2011), 265 and 267. 

202 Article 21 of the Constitution of India deals with the fundamental right of “protection of life and personal liberty” 

and states that “no person shall be deprived of his life or personal liberty except according to procedure established 

by law”. See Government of India, Ministry of Law and Justice, Legislative Department, Constitution of India, 

adopted 26 January 1950; the updated version as on 9 September 2020 is available at 

https://legislative.gov.in/constitution-of-india. 

203 Supreme Court of India, Judgment, 18 October 2000, in Narmada Bachao Andolan v. Union of India and Others, 

Writ Petition (Civil) No. 319 of 1994, para 64 at page 702. Even this judgment is criticized to be regressive, anti-

people, pro-capitalist, pro-government, and indifferent to the fundamental rights of the displaced persons and to 

sustainable development. For a detailed consideration, see Philippe Cullet, “Human Rights and Displacement: The 

Indian Supreme Court Decision on Sardar Sarovar in International Perspective,” International and Comparative Law 

Quarterly 50, no. 4 (2001): 982, 983, and 986; Shiv Visvanathan, Supreme Court Constructs a Dam, Economic and 

Political Weekly 35, no. 48 (2000): 4180. 

204 Penz, Drydyk, and Bose, Displacement by Development, 265 and 267. 

205 Ibid, 286. 

206 Hall and Stahn, Prohibited Movements of Population, 268. 
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and juristic opinions, as discussed above. Many such DIFDs lack permissible grounds under 

international law. Therefore, for such heinous development projects, all the criteria of the crime 

against humanity of forcible transfer of population under article 7(1)(d) of the Rome Statute may 

be satisfied. 

3.4.2 Lawful Presence of the Displaced Persons 

As per the EOC, the crime against humanity of forcible transfer of population requires the 

displaced person’s lawful presence in the area of displacement.207 The incorporation of the term 

‘lawful presence’ has created an ambiguity as to whether the criteria should be adjudicated against 

the yardstick of international law or national law.208 During the Rome Statute negotiation process, 

the delegations could not concur whether the term ‘lawful presence’ referred to international law 

or national law and left the matter for the ICC’s determination.209 Any national legislation 

“prohibiting the presence of a person in a certain area” must conform to the standard set by 

international law.210 Accordingly, different jurists opine that the term must be interpreted with 

reference to international law and not national law.211 Otherwise, States could evade the provision, 

e.g., in a case of DIFD, by way of discrimination or passing “internationally illegal national 

legislation”, rendering the provision meaningless.212 Regarding the issue of legal residence vis-à-

vis the term ‘lawful presence’, the ICC Trial Chamber held that “the requirement of ‘lawful 

 
207 EOC, 6. 

208 Byron, War Crimes and Crimes Against Humanity, 221. 

209 Darryl Robinson, “Article 7(1)(d) — Crime against Humanity of Deportation or Forcible Transfer of Population,” 

in The International Criminal Court: Elements of Crimes and Rules of Procedure and Evidence, ed. Roy S. Lee 

(Ardsley: Transnational Publishers, Inc., 2001), 87. 

210 Ambos and Wirth, The Current Law of Crimes Against Humanity, 60. 

211 Kriangsak Kittichaisaree, International Criminal Law (Oxford: Oxford University Press, 2001), 109; Hall and 

Stahn, Prohibited Movements of Population, 267. 

212 Ambos and Wirth, The Current Law of Crimes Against Humanity, 60. 
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presence’ does not mean that the victim must have had legal residence in the area”, and that is also 

not required under the Rome Statute.213 In addition, the Court clarified that the safeguard “against 

forcible transfer” encompasses the “individuals who, for whatever reason, have come to live in a 

community, including internally displaced persons who have established temporary homes after 

being uprooted from their original communities”.214 These notions are reflective of the ICTY Trial 

Chamber judgment in the case of Prosecutor v. Popovic, in which judgment the issues of ‘lawful 

presence’ were elaborately discussed: 

. . . [t]he words “lawfully present” should be given their common meaning and 

should not be equated to the legal concept of lawful residence. The clear intention 

of the prohibition against forcible transfer and deportation is to prevent civilians 

from being uprooted from their homes and to guard against the wholesale 

destruction of communities. In that respect, whether an individual has lived in a 

location for a sufficient period of time to meet the requirements for residency or 

whether he or she has been accorded such status under immigration laws is 

irrelevant. Rather, what is important is that the protection is provided to those who 

have, for whatever reason, come to “live” in the community—whether long term or 

temporarily. Clearly the protection is intended to encompass, for example, 

internally displaced persons who have established temporary homes after being 

uprooted from their original community. In the view of the Trial Chamber, the 

requirement for lawful presence is intended to exclude only those situations where 

the individuals are occupying houses or premises unlawfully or illegally and not to 

impose a requirement for “residency” to be demonstrated as a legal standard.215 

(Emphasis added) (Citation omitted)  

Such sweeping proclamations by the ICC and the ICTY have significant implications for 

prosecuting heinous forcible transfer of population in development projects, since a substantial 

number of victims of a DIFD may lawfully reside in a place for a long period of time without 

 
213 ICC, Trial Chamber Judgment, 8 July 2019, in The Prosecutor v. Bosco Ntaganda, ICC-01/04-02/06, para 1069. 

214Ibid, referring ICTY, Trial Chamber Judgment, 10 June 2010, in Prosecutor v. Vujadin Popović et al., IT-05-88-T, 

para 900, and ICTY, Trial Chamber Judgment, 12 December 2012, in Prosecutor v. Zdravko Tolimir, IT-05-88/2-T, 

para 797. 

215 ICTY, Trial Chamber Judgment, 10 June 2010, in Prosecutor v. Vujadin Popović et al., IT-05-88-T, para 900. 
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having formal land possession or title.216 However, for the purpose of prosecution of heinous 

forcible transfer of population in development projects, the victims’ land title is irrelevant since 

“land users would not need a formal title to the land to be found lawfully present on it”.217 Such 

discarding of the formal land title requirement is particularly important regarding the prosecution 

of a heinous DIFD undertaken in a country like Cambodia, where common people have historically 

been devoid of formal land titles and would otherwise be excluded from the safeguard against the 

forcible transfer of population.218 Furthermore, the lawfulness of presence should be assessed in 

the context of a victim’s presence ‘in the area’—as specified in article 7(1)(d) of the Rome 

Statute—which context is interpreted by the ICTY Trial Chamber as “the territory and the 

environment in which they have been lawfully present, in many cases for decades and generations” 

(emphasis added).219 This finding bypasses the victim’s need to demonstrate lawful residence in 

any specific dwelling place.220 Victims of many DIFDs will satisfy such a minimal standard. For 

example, a Chennai study reveals that slum dwellers—who enjoyed the security of tenure, 

 
216 For a detailed discussion on the complex issues of land title and residence with reference to different community 

settlements, indigenous peoples and ethnic minorities, see Allard International Justice and Human Rights Clinic, 

Breaking New Ground: Investigating and Prosecuting Land Grabbing as an International Crime (Vancouver: Allard 

School of Law, 2018), 18-20 and 31.   

217 Allard International Justice and Human Rights Clinic, Breaking New Ground, 31, referring ICTY, Trial Chamber 

Judgment, 10 June 2010, in Prosecutor v. Vujadin Popović et al., IT-05-88-T. 

218 Chapter 4 of the thesis provides a detailed discussion on the Cambodian land title issues along a historical account.  

219 ICTY, Trial Chamber Judgment, 31 July 2003, in Prosecutor v. Milomir Stakić, IT-97-24-T, para 677. 

220 A similar view may be found in another decision of the ICTY Trial Chamber which considered that the total 

“population of Srebrenica”, “85 per cent of whom were internally displaced persons”, were lawfully present therein 

irrespective of their individual lawfulness of presence in their dwelling place or residency status. For a detailed 

consideration, see ICTY, Trial Chamber Judgment, 10 June 2010, in Prosecutor v. Vujadin Popović et al., IT-05-88-

T, para 923. In this regard, an ICC decision in the Situation of the Republic of Kenya is also important. The ICC in 

that decision while assessing and affirming the lawful presence of the victim supporters of the Party of National Unity 

(PNU) considered the context of three areas—Turbo Town, Greater Eldorat and Kapsabet Town, and not of the 

victims’ individual dwelling places. For a detailed consideration, see ICC, Pre-Trial Chamber Decision on the 

Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute, 23 January 2012, in The Prosecutor 

v. William Samoei Ruto, Henry Kiprono Kosgey and Joshua Arap Sang, ICC-01/09-01/11, paras 251, 255 and 261. 
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protection from displacement, and lawful presence affirmed by the local government under 

concerned national legislations—were victims of sudden indiscriminate displacements for the sake 

of the ‘Chennai Mass Rapid Transit System (MRTS)’.221 Therefore, it is assumed that the criterion 

of the lawful presence of the victims in the displaced area may not pose a significant challenge in 

prosecuting the perpetrators of heinous DIFDs. 

3.4.3 Mens Rea 

Regarding article 30 of the Rome Statute222, the mens rea of the crime against humanity of forcible 

transfer of population is that “the perpetrator intended to forcibly displace one or more persons, in 

the knowledge that a population was being forcibly displaced”.223 This requirement resembles that 

of the ICTY Jurisprudence: “the accused must have had the intent to commit the underlying 

offence or offences with which he is charged”.224 However, unlike the jurisprudence of the earlier 

ad hoc tribunals, the EOC do not require an “intent that the victim will not return to his or her 

 
221 For a detailed consideration, see Narayan, Patterns in Arbitrariness, 176. 

222 Article 30 of the Rome Statute provides for the mental element of a specific offence: 

1. Unless otherwise provided, a person shall be criminally responsible and liable for punishment for 

a crime within the jurisdiction of the Court only if the material elements are committed with intent 

and knowledge. 

2. For the purposes of this article, a person has intent where: 

(a) In relation to conduct, that person means to engage in the conduct; 

(b) In relation to a consequence, that person means to cause that consequence or is aware that it will 

occur in the ordinary course of events. 

3. For the purposes of this article, “knowledge” means awareness that a circumstance exists or a 

consequence will occur in the ordinary course of events. “Know” and “knowingly” shall be 

construed accordingly. 

223 Byron, War Crimes and Crimes Against Humanity, 221. 

224 ICTY, Appeals Chamber Judgment, 12 June 2002, in Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran 

Vukovic, IT-96-23 & IT-96-23/1-A, para 102. See also ICTY, Appeals Chamber Judgment, 17 December 2004, in 

Prosecutor v. Dario Kordić and Mario Čerkez, IT-95-14/2-A, para 99; ICTY, Appeals Chamber Judgment, 29 July 

2004, in Prosecutor v. Tihomir Blaškić, IT-95-14-A, para 124. 
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place of origin”.225 Apart from this, the EOC require that “the perpetrator was aware of the factual 

circumstances that established the lawfulness” of the presence of the displaced persons “in the area 

from which they were so deported or transferred”.226 However, it is not required that the perpetrator 

performs “a legal evaluation of the lawfulness” of such presence; only mere awareness “of the 

factual circumstance establishing this” will suffice.227 This standpoint conforms to the “general 

principle that the prosecutor is not required to prove that the accused correctly made any particular 

legal evaluation”.228 In general, the government and administrative organs of a State, e.g., the 

Ruling Elite in Cambodia, are highly involved in displacing people for development projects.229 

Hence, proving awareness, as discussed above, of a perpetrator working under the State apparatus 

should not be highly challenging in prosecuting a heinous DIFD.  

Another mens rea element—perpetrator’s knowledge or intention of the conduct “to be part of a 

widespread or systematic attack directed against a civilian population”230—which is also a 

contextual element of the crime against humanity of forcible transfer of population—has been 

discussed earlier along with the chapeau elements of crimes against humanity. 

Through a detailed discussion of the Rome Statute elements of the crime against humanity of 

forcible transfer of population and related issues vis-à-vis heinous DIFDs, this chapter has 

demonstrated that such a heinous displacement may fall within the ambit of that crime. Thus, the 

ICC’s prosecution of heinous DIFDs is legally feasible. However, for now, this feasibility is 

 
225 Hall and Stahn, Prohibited Movements of Population, 268; EOC, 6-7. 

226 EOC, 7. 

227 Byron, War Crimes and Crimes Against Humanity, 221. 

228 Robinson, Article 7(1)(d)—Crime against Humanity of Deportation or Forcible Transfer of Population, 88. 

229 Rogers and Prezanti, The Communication, para 3. 

230 EOC, 7. 
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theoretical. Whether and how such prosecutions will be initiated is a matter for the international 

community to discuss and decide. But in light of the OTP’s 2016 Policy Paper231 indicating its 

amenability to such a policy, this chapter concludes with cautious optimism in this regard. The 

next chapter will examine as case studies the Cambodian DIFD incidents, which have substantial 

potential to satisfy all the legal requirements of the crime against humanity of forcible transfer of 

population as discussed in this chapter, thereby putting the ball in the ICC’s court. 

 

---------------------------------

  

 
231 The Office of the Prosecutor of the International Criminal Court, Policy Paper on Case Selection and Prioritisation, 

15 September 2016, https://www.icc-cpi.int/itemsDocuments/20160915_OTP-Policy_Case-Selection_Eng.pdf, 14, 

para 41. 
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Chapter 4 

Case Study: Cambodia 

While describing the research methodology, chapter 1 clarified the relevance and significance of 

a case study pertaining to this thesis. In addition, each chapter has mentioned the choice of 

Cambodia for the case study. Choosing only a single country for case study purposes is a delicate 

task, susceptible to criticisms and arguments in favour of other choices. But this choice seems to 

be the most viable one, considering the limited scope of an LLM thesis. However, due to the 

worldwide presence of development-induced forcible displacement (hereinafter “DIFD”), making 

a call for the selection of a particular country for case study purposes is challenging. In that regard, 

concrete data and statistics on DIFDs and their victims could be helpful. Though many specialists 

estimate the recent number of people displaced for development projects to be about fifteen million 

per year,1 accurate data or geographic distribution of the estimates are not available.2 This lacuna 

is particularly due to the absence of a specialized international or national mechanism, organization 

or publication that might track the numbers of DIFD victims.3 Therefore, the choice of a country 

for case study purposes could not be based on concrete statistics of worldwide DIFDs but on the 

general information available through various secondary sources. Such information at least 

indicates which countries are responsible for apparently atrocious DIFDs, violating human rights 

on a large scale. In the last decade, Southeast Asia, especially Cambodia, has experienced 

traumatic large-scale land acquisitions, commonly known as land grabbing, for different 

 
1 Bogumil Terminski, Development-induced Displacement and Resettlement: Theoretical Frameworks and Current 

Challenges (Geneva: University of Geneva, 2013), 32. 

2 Jason Stanley, “Development-induced Displacement and Resettlement,” in Forced Migration Online Research 

Guide 2004 (Oxford: Refugee Studies Centre, University of Oxford, 2004), 3. 

3 Ibid. 
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development projects,4 e.g., “dams, natural resource extraction, urban renewal, large-scale 

agricultural investments”.5 Due to those phenomena, Cambodia has become an evident hotspot for 

DIFDs6 and hence has been chosen for case study purposes in this thesis. 

Conflict-shattered Cambodia has a prolonged story of forcible displacement.7 In post-conflict 

Cambodia, the DIFD has emerged as the dominant type of displacement specifically due to 

different types of land concessions granted by the government.8 It is unfortunate that in lieu of 

pragmatically upholding commoners’ land rights, the Cambodian legal regime is being manifestly 

abused or bypassed by the Ruling Elite, who are displacing the masses in the name of 

development—though actually in their own interest—and making Cambodia “a country for sale”.9 

The human rights violations in the DIFDs in Cambodia are so axiomatic of heinous human rights 

violations that international actions may be invoked, and hence, the theoretical framework of the 

ICC prosecution—discussed earlier throughout this thesis—may be applied. Against this 

backdrop, this chapter explores the legal paradigm of land rights and their evolution and deviations 

in Cambodia, and thereby reveals how the country’s legal framework has been abused or bypassed 

by its Ruling Elite, with no pragmatic steps in sight to remedy the situation. Based on such 

 
4 Andreas Neef, “Can National and International Legal Frameworks Mitigate Land Grabbing and Dispossession in 

South-East Asia?,” in Country Frameworks for Development Displacement and Resettlement Reducing Risk, Building 

Resilience, eds. Susanna Price and Jane Singer (Routledge: New York, 2019), 52, citing Saturnino M. Borras Jr. and 

Jennifer C. Franco, Political Dynamics of Land-Grabbing in South-East Asia: Understanding Europe’s Role 

(Amsterdam: Transnational Institute, 2011), 5. 

5 Romola Adeola, Development-induced Displacement and Human Rights in Africa: The Kampala Convention (New 

York: Routledge, 2021), 16. 

6 Ibid. 

7 Ian G. Baird, “Resistance and Contingent Contestations to Large-Scale Land Concessions in Southern Laos and 

Northeastern Cambodia,” Land 6, no. 1 (2017): 16. 

8 Ibid. 

9 Global Witness, Country for Sale: How Cambodia’s Elite Has Captured The Country’s Extractive Industry (Global 

Witness: London, 2009), https://cdn2.globalwitness.org/archive/files/import/country_for_sale_high_res_english.pdf, 

5. 

https://cdn2.globalwitness.org/archive/files/import/country_for_sale_high_res_english.pdf
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exploration and analysis, this chapter: a) links the Cambodian DIFDs with the crime against 

humanity of forcible transfer of population, as enumerated in the Rome Statute and addressed in 

the previous chapter, and b) shows how prosecutions of displacement crimes become highly 

improbable in the national domain and are both feasible and desirable under an international legal 

mechanism like that of the ICC. By all these discussions, the chapter overall demonstrates two 

core points: i) the factual existence of grave DIFDs that may fall well within the criteria of crime 

against humanity of forcible transfer of population under the Rome Statute; and ii) the factual 

existence of countries unwilling or unable to prosecute such grave DIFDs—pertaining to which 

ICC may and should step in to deliver justice. By all these demonstrations, the chapter ultimately 

argues that the thesis proposition to establish and prosecute grave DIFDs as crimes against 

humanity of forcible transfer of population under the Rome Statute is a real legal possibility and a 

necessity in case of a State’s inaction.  

4.1 Land Rights’ Changing Paradigms and DIFDs in Cambodia: Tracing the Nexus 

For a clear understanding of the land rights in Cambodia, a brief appraisal of its unique historical 

context, especially vis-à-vis land rights, administration, and management, is essential.10 This 

section discusses the historical context in two segments. The first segment provides a general 

historical account of Cambodian land rights, administration, and management. Meanwhile, the 

second segment provides a specific historical account of land rights, administration and 

management pertaining to the land concession system. This specific historical account of the land 

concession system might appear to overlap with the general historical account marginally. 

 
10 Lisa-Marie Rudi et al., “Land Rights as An Engine of Growth? An Analysis of Cambodian Land Grabs in the 

Context of Development Theory,” Land Use Policy 38 (2014): 565. 
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Nonetheless, that specific account is important since the land concession system is the major means 

to undertake DIFDs in Cambodia nowadays. 

4.1.1 Land Rights’ Changing Paradigms in Cambodia: A General Historical Account 

Before French colonization, under the Khmer rural codes, ownership of land and water belonged 

to the king, while farmers could appropriate and use the land by clearing it for settlement and 

actual cultivation, leading to possession rights.11 Such customary norms emphasizing possession 

rights were the basis of the current land rights regime but ultimately contributed to a weak land 

tenure security in the absence of a land titling process.12 The Cambodian regime as a French 

Protectorate (1863-1953) marked the modernization of prevalent communal land rights and 

introduced private ownership of land, as distinct from possession rights.13 But the attempt to 

distinguish ownership from possession was ultimately futile, and the rule of ‘appropriation by the 

tiller’ survived for several reasons: a) the peasants’ complete land security based on “local 

recognition of the possession”; b) the peasants’ distrust of the new distant land administration 

granting land titles; c) the smallholder14 peasants’ protest against the State’s non-recognition of 

their “de facto possession rights” and consequent exclusion from land titles;15 and d) the peasants’ 

 
11 Manami Sekiguchi and Naomi Hatsukano, “Land Conflicts and Land Registration in Cambodia,” in Land and Post-

Conflict Peacebuilding, eds. Jon Unruh and Rhodri C. Williams (New York: Earthscan, 2013), 438. 

12 Natalia Scurrah and Philip Hirsch, The Political Economy of Land Governance in Cambodia (Vientiane: Mekong 

Region Land Governance (MRLG), 2015), 2. 

13 Alexandra Kent, “Conflict Continues: Transitioning into a Battle for Property in Cambodia Today,” Journal of 

Southeast Asian Studies 47, no. 1 (2016): 10.  

14 In Cambodia, the term “smallholder or small-scale agriculturalist” is used to mean farmers holding less than 4 

hectares of land. The vast majority of Cambodian farmers are smallholders. For a detailed consideration of the issue, 

see Chivoin Peou and Sokphea Young, “Cambodia: Political Strife and Problematic Land Tenure,” in Asian 

Smallholders in Comparative Perspective, eds. Eric C. Thompson, Jonathan Rigg, and Jamie Gillen (Amsterdam: 

Amsterdam University Press 2019), 40-41. 

15 Scurrah and Hirsch, The Political Economy of Land Governance in Cambodia, 2. 
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unwillingness to pay tax as a consequence of land titles.16 Consequently, ninety percent of all 

Cambodian lands were not titled but were issued only possession certificates, granting limited and 

conditional land rights instead of definitive ones.17 Therefore, the Cambodian land rights regime, 

which was primarily based on such possession certificates, was weak, causing lasting negative 

impacts on the commoners. The weakness of this regime assists the Cambodian Ruling Elite to 

forcibly displace people at will in the name of development and by means of land concessions.  

Despite the failure and limited purchase of the private ownership system, and the resistance against 

it, that colonial mechanism survived the independence of Cambodia until its abrogation in 1975 

by the Khmer Rouge regime.18 In the pursuit of radical socialism, that regime abolished all prior 

land administration mechanisms, destroyed all cadastral records, subjected all properties to state 

ownership, and forced the mass population to work on collective farms.19 After the collapse of the 

Khmer Rouge regime following the Vietnamese invasion in 1978, a new system called ‘Krom 

Samaki’ or ‘Solidarity Group’ was introduced, giving peasants the right to use land in groups of 

ten to fifteen families while retaining state ownership.20 The Vietnam-backed government did not 

abolish land collectivization and State ownership of properties as promised; rather, in the interest 

of its high-rank personnel, it grabbed premium real estates in urban areas, blocking the return of 

 
16 Jean-Christophe Diepart, “The Fragmentation of Land Tenure System in Cambodia: Peasants and the Formalisation 

of Land Rights,” in Country Profile No. 6: Cambodia (Paris: Technical Committee on “Land Tenure and 

Development”, 2015), 8.  

17 Ibid. 

18 Scurrah and Hirsch, The Political Economy of Land Governance in Cambodia, 2. 

19 Ibid. 

20 Frank Van Acker, Hitting A Stone with An Egg?: Cambodia’s Rural Economy and Land Tenure in Transition - CAS 

Discussion Paper No. 23 (Antwerp: Center for ASEAN Studies, 1999), 34. 
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the people displaced by the Khmer Rouge regime from those areas.21 Therefore, the Cambodian 

Ruling Elite’s culture of anarchy, corruption, and unjust actions continued serving their interest at 

the cost of enduring popular hardship. Though later, during the mid-1980s, the government began 

de-collectivizing land in favour of villagers, the system was vague and suffered from inherent 

favouritism.22 Interestingly, natural resources like timber were subjected to the authority of the 

local military with unqualified access to forests—a clear manifestation of the military’s close 

nexus with the Cambodian Ruling Elite.23  

The Cambodian Constitution was amended in 1989, and a new land law was introduced in 1992 

to reflect certain land reforms, but the vague provisions on private and state ownership of land 

prolonged the ruling class’s monopoly in land administration.24 Unfortunately, the reforms of 

private land occupation, use, and transfer hardly impacted the general peasants since they remained 

consistently engaged in family farming—dependence on which, coupled with meagre land value, 

resulted in minimal instances of land transactions.25 In addition, the 1992 Land Law provided only 

a sporadic land-registration mechanism, to be initiated by individuals on a plot-by-plot basis, 

instead of a holistic mechanism for registering all lands within a specific area.26 Even after due 

completion of that flawed registration process, the individual applicants could obtain only a 

possession certificate in lieu of an ownership certificate, and out of 4.5 million applicants, only 

 
21 Rhodri C. Williams, “Title Through Possession or Position? Respect for Housing, Land, and Property Rights in 

Cambodia,” in Land and Post-Conflict Peacebuilding, ed. John Unruh and Rhodri C. Williams (London: Earthscan, 

2013), 417.  

22 Kent, Conflict Continues, 11. 

23 Williams, Title Through Possession or Position, 418. 

24 Diepart, The Fragmentation of Land Tenure System in Cambodia, 12-13. 

25 Robin Biddulph, WIDER Working Paper 2014/086: Cambodia’s Land Management and Administration Project 

(Helsinki: The World Institute for Development Economics Research-United Nations University, 2014), 4. 

26 Sekiguchi and Hatsukano, Land Conflicts and Land Registration in Cambodia, 443. 
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51,000 were actually given that certificate as of 1998—which perpetuated the land tenure 

insecurity of the general population.27 During the mid-1990s, land conflicts surged due to 

tyrannical appropriation of forests and public-possessed lands by high-ranking military officials, 

senior government personnel, shadow companies backed by politicians, senior politicians, and 

even by the prime minister’s cronies.28 To address these problems, the Land Law of 200129 was 

promulgated, providing the key legal framework for property regulation and rights.30  

The 2001 Land Law allowed people ownership rights regarding both agricultural and residential 

lands subject to 5 years of occupation before but not after its promulgation—which deviated from 

the customary norms of ownership obtained through occupation and possession of land 

irrespective of the time stipulation.31 The law thereby rendered new clearing, occupation, and 

possession of “state public land” illegal, forcing “land-poor families” to move in the forests.32 

Unfortunately, as to the forest areas, the “people with the money, power, and know-how to occupy 

land” ultimately grabbed the benefit, claiming large areas—which further deteriorated the land 

conflict situation.33 Due to the aforesaid factors, Professor Springer rightly considered the 2001 

Land Law as “carte blanche” for land accumulation by Cambodian “high-ranking government 

 
27 Ibid. 

28 Biddulph, WIDER Working Paper 2014/086, 5. 

29 The Royal Government of Cambodia, The Land Law, passed by the National Assembly on 20 July 2001 and adopted 

by the Senate on 13 August 2001, Royal Code No. NS/RKM/0801/14, (Phnom Penh: The Royal Government of 

Cambodia, 2001) unofficial English translation available at: 

http://www.huskyandpartners.com/images///Law%20Library/Real%20Property%20and%20Construction/20190604-

Law%20on%20the%20Land_2001_Kh_En.pdf.pdf, accessed 12 October 2020 (hereinafter the “2001 Land Law”). 

30 Williams, Title Through Possession or Position, 419. 

31 Nick Menzies, Sou Ketya, and Daniel Adler, Land, Development and Conflict: Urban & Peri-Urban Phnom Penh 

- Working Paper (Phnom Penh: Center for Advanced Study, World Bank (Justice for the Poor Program), 2008), 11. 

32 Alice Beban and Pou Sovachana, Human Security & Land Rights in Cambodia (Phnom Penh: Cambodian Institute 

for Cooperation and Peace, 2014), 15. 

33 Ibid. 
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officials and military personnel”.34 In the name of “land tenure insecurity improvement”, the 

Cambodian Government prioritized “formal land registration and marketization”.35 That approach 

“significantly increased the vulnerability of Cambodians to displacement and landlessness by 

intensifying the need for written certification to prove ‘ownership’”.36 Due to their ignorance of 

land law—including the importance of, and procedure for, obtaining certificates of ownership—

most commoners, especially those dependent on subsistence farming, could not obtain formal 

ownership despite being eligible.37 Thus, the 2001 Land Law, definitively shifting Cambodian land 

tenure’s sustenance-based approach to a profit-based one, was abused by the Cambodian Ruling 

Elite in displacing common people in the name of development and by way of land concessions.38 

In addition, the 2001 Land Law could not bridge development goals with human rights norms.39 It 

is true that the 2001 Land Law granted some important rights to the legal land possessors, e.g., 

“the right to request a definitive title of ownership”40and “a right in rem over the immovable 

property,” while the transformation of possession into ownership was pending.41 Moreover, the 

possessors’ land rights were protected by criminalizing the hindrance of their peaceful 

possession.42 Unfortunately, those rights and protections were barely respected by the Ruling 

 
34 Simon Springer, “Illegal Evictions?: Overwriting Possession and Orality with Law’s Violence in Cambodia,” 

Journal of Agrarian Change 13, no. 4 (2013): 522. 

35 Ibid.  

36 Ibid. 

37 Miloon Kothari, Economic, Social and Cultural Rights: Report of the Special Rapporteur on Adequate Housing As 

A Component  of the Right to An Adequate Standard of Living—Addendum: Mission to Cambodia (submitted to the 

Commission on Human Rights of the United Nations Economic and Social Council at its 62nd Session, 15 - 27 March 

2006), UN Doc. E/CN.4/2006/41/Add.3 (21 March 2006), 5, para 9. 

38 Springer, Illegal Evictions, 522. 

39 Williams, Title Through Possession or Position, 416. 

40 The 2001 Land Law, article 30. 

41 Ibid, article 39. 

42 Ibid, article 248. 
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Elite.43 And the unaccountability of the Ruling Elite and the politically-linked syndicates of illegal 

land transactors kept the impacts of the 2001 Land Law limited.44 In brief, though the 2001 Land 

Law was progressively envisioned to address international criticisms, all the aforesaid negative 

factors ultimately frustrated the ordinary Cambodians’ aspirations and made the Law a sham.45 

In the post-conflict neo-patrimonial Cambodia, the corrupt Ruling Elite have been enjoying 

unlawful acquisition of state public land, which is supposed to be reserved for the public interest, 

by way of collusive conversion to state public land.46  Since most Cambodian lands are state public 

land and people settling there have limited land rights or titling opportunities historically, they 

become victims of the Ruling Elite’s intentional displacement.47 Hence, the displacements caused 

in the name of development projects are not just sporadic phenomena but ‘systematic’ incidents. 

In the presence of a robust land rights regime, followed by proper implementation and effective 

national judicial and cadastral systems, the scenario could have been different. Unfortunately, that 

has not been the case. Professor Surya P. Subedi has laid bare the State institutions’ subjugation 

to the Ruling Elite and the responsible institutions’ ineffectiveness and failure in protecting the 

Cambodian people’s fundamental rights, including land rights: 

The information brought to the attention of the Special Rapporteur concerning the 

cadastral commissions and the National Authority for Land Dispute Resolution 

from across the country consistently points to a lack of effectiveness, impartiality 

and credibility; he has been unable to find a single study that indicates the contrary. 

 
43 Equitable Cambodia and Inclusive Development International, Bittersweet Harvest: A Human Rights Impact 

Assessment of the European Union’s Everything but Arms Initiative in Cambodia (Phnom Penh: Equitable Cambodia 

and Inclusive Development International, 2013), 47. 

44 Williams, Title Through Possession or Position, 416 

45 Ibid. 

46 Kheang Un and Sokbunthoeun So, “Land Rights in Cambodia: How Neopatrimonial Politics Restricts Land Policy 

Reform,” Pacific Affairs 84, no. 2 (2011): 296. 

47 Ibid. 
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The National Authority has proven to be largely ineffective in settling land disputes. 

Although its composition should also include non-governmental organizations, 

civil society groups have declined to participate due to a lack of faith in the 

institution’s independence and effectiveness. The Government and the judiciary are 

often unwilling or unable to regulate the conduct of private enterprises involved in 

the agribusiness and fail to provide redress for violations committed by private 

enterprises. Many cases submitted to the courts by victims of forced evictions 

remain unheard years after complaints were originally filed. The continued nexus 

between powerful business elites, political figures and the military, combined with 

the absence of an independent judicial system and ineffective dispute resolution 

mechanisms, continues to deny many ordinary Cambodians redress for violations 

of their fundamental rights or judicious settlement of disputes.48 

These circumstances highlight the Cambodian dystopia, and many heinous DIFDs here are likely 

to fall within the domain of crime against humanity of forcible transfer of population. Therefore, 

Cambodian DIFDs, blatantly breaching human rights, may trigger the ICC’s jurisdiction. This brief 

account of Cambodian land law has established that land laws have been systematically framed 

and abused by the Ruling Elite for their own profit at the cost of popular suffering. The ostensible 

development projects in Cambodia by way of land concessions are no exceptions. The next 

segment of this section will render a specific historical account of the land concession system and 

its related issues. It will also demonstrate how the concession system in the 2001 Land Law is 

being abused by the Cambodian Ruling Elite to infringe general population’s land rights and 

thereby forcibly displace them at will in the name of various development projects.  

 
48 Surya P. Subedi, Report of the Special Rapporteur on the Situation of Human Rights in Cambodia (submitted to the 

United Nations Human Rights Council at its 27th Session, 8 - 26 September 2014), UN Doc. A/HRC/27/70 (15 August 

2014), 13. For a detailed general consideration on the concerns and lacuna as to the domestic legal, judicial and 

institutional safeguards against forcible eviction and unlawful displacement, see also Suzanne Chinnery, “Access to 

Justice? Forced Evictions in Cambodia,” Australian Journal of Asian Law 11, no. 2 (2009): 167-189. 
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4.1.2 Land Rights’ Changing Paradigms in Cambodia: A Specific Historical Account of the 

Land Concession System 

The land concession system49 in Cambodia has a long history. The concession system ebbed and 

flowed with the changes in political regimes and related circumstances. Introduced by the French 

colonial administration in 1902, it continued after the Cambodian independence in 1953 but was 

abrogated by the Khmer Rouge regime.50 Although revived in the 1990s after the collapse of the 

Khmer Rouge regime, the system was consolidated through the 2001 Land Law, which created 

new land and land concession categories.51 The land concession types incorporated in the 2001 

Land Law are as follows: a) economic land concession (hereinafter “ELC”) granted for stimulation 

of investment, especially in agricultural development projects, b) social land concessions 

(hereinafter “SLC”) granted for “residence and subsistence” projects aiming at distributive justice 

for the poor and landless, and c) other concessions granted especially for mining or industrial 

development projects.52 There are some crucial stipulations for these concessions, e.g., a) only 

state private lands—or state public lands when converted into state private lands—can be given in 

concessions; b) concession lands granted to a person or entity cannot exceed altogether ten 

thousand hectares, whether situated in a single or multiple locations; and c) concessions cannot be 

 
49 Diepart defines a land concession as “a legal right established by contract with a competent authority given to any 

person to occupy and use a specific piece of state private land for any specific purpose”. See for details, Diepart, The 

Fragmentation of Land Tenure System in Cambodia, 16. 

50 Diepart, The Fragmentation of Land Tenure System in Cambodia, 8-10. 

51 The 2001 Land Law specified five types of land property: state public land, state private land, indigenous community 

land, monastery land, and private land. Between two types of state land, the state public land is related to public 

interest and cannot be allotted for private purpose. Rest of the state land is state private land and can be allotted to 

private sector. Only the land with “full legal private ownership” is considered to be private land. For a detailed 

consideration, see Diepart, The Fragmentation of Land Tenure System in Cambodia, 13-16. 

52 Pou Sovachana and Paul Chambers, “Human Insecurity Scourge: The Land Grabbing Crisis in Cambodia,” in 

Human Security and Cross-Border Cooperation in East Asia, eds. Carolina G. Hernandez, Eun Mee Kim, Yoichi 

Mine, and Ren Xiao (Switzerland: Palgrave Macmillan, 2019), 184.  
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granted for a period more than ninety-nine years.53 In line with Cambodian legislative tendencies, 

the 2001 Land Law’s concession-related provisions are general in nature, and specific provisions 

are laid in several delegated sub-decrees on ELC, SLC and state land demarcation.54 The vague 

and unfavourable provisions of customary land use rights in the 2001 Land Law and in the 

subsequent 2002 Forestry Law—as well as their arbitrary application—caused the vast majority 

of people to be strangers in their own lands and paved the Ruling Elite’s way for granting land 

concessions at will in their own interests.55 In general, the “granting and management” of land 

concessions “suffer from a lack of transparency and adherence to existing laws”.56 In particular, 

legally-required consultations preceded by adequate information-sharing with the affected people 

and socio-environmental impact assessments are either absent or sub-standard.57 The affected 

people are hardly given an opportunity to take part in decision-making or to consent to any land 

concession.58 Besides, in the absence of “clear demarcation between state public land and state 

private land”, which are respectively eligible and ineligible for land concessions, and of “verifiable 

and enforceable procedure for assessing or contesting state claims to land”, land concessions have 

been subject to autocratic and unilateral government decisions.59 In fact, the provisions of the 2001 

 
53 The 2001 Land Law, articles 58, 59 and 61. 

54 Biddulph, WIDER Working Paper 2014/086, 5-6. 

55 Neil Loughlin and Sarah Milne, “After the Grab? Land Control and Regime Survival in Cambodia since 2012,” 

Journal of Contemporary Asia 51, no. 3 (2021): 14. 

56 Surya P. Subedi, A Human Rights Analysis of Economic and Other Land Concessions in Cambodia - Report of the 

Special Rapporteur on the Situation of Human Rights in Cambodia (submitted to the United Nations Human Rights 

Council at its 21st Session, 10 - 28 September and 5 November 2012), UN Doc. A/HRC/21/63/Add.1/Rev.1 (10 

October 2012), 2. 

57 Andreas Neef, “Cambodia: Land Grabs and Rural Dispossession by Government Design,” Rural 21, no. 3 (2016): 

20. 

58 Ioana Cismas and Patricia Paramita, “Large-Scale Land Acquisitions in Cambodia: Where Do (Human Rights) Law 

and Practice Meet?,” in Large-Scale Land Acquisitions: Focus on South-East Asia, eds. Christophe Gironde, 

Christophe Golay, and Peter Messerli (Leiden: Brill Nijhoff, 2016), 256. 

59 Neef, Cambodia: Land Grabs and Rural Dispossession, 20. 
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Land Law have been abused by the Ruling Elite in unilaterally declaring concession lands as state 

public or private lands, thereby defeating any claim to “private title on the basis of lawful 

possession” there.60 In this way, Cambodian laws appear to provide a legal basis for land grabbing 

instead of protecting the general people’s land rights and ensuring their security of tenure.61 More 

strikingly, though land concessions are supposed to be granted only in ‘public interest’, they have 

been granted abruptly in the absence of a precise definition of ‘pubic interest’ in concession-related 

laws.62 Many land concessions have been found by Professor Subedi to be collusive and not in the 

public interest: 

Moreover, throughout my analysis, I struggled to fully comprehend the benefits of 

many land concessions that the Government has granted. In general, it is not clear 

to what extent the people of Cambodia have actually benefited from land 

concessions and I am concerned that, despite the Government’s commitment to 

fighting corruption, many concessionaires operate behind a veil of secrecy.63 

Furthermore, though the land concessions’ ostensible economic benefits to people and the 

economy are claimed to be enormous, the actual outcomes are disappointing in the socio-economic 

and environmental contexts.64 Nonetheless, in the name of different development projects but the 

interest of the Ruling Elite, land concessions are rigorously defended and implemented with the 

use of threats, force, and deception.65 Though there are several safeguards against forcible 
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displacement in the concession-related laws, those have been either disregarded by the Ruling Elite 

or have proven inadequate in protecting the affected people’s rights due to the Ruling Elite’s abuse 

of unqualified power.66 Consequently, in land concessions, the general population’s human and 

land rights are not safeguarded by the Cambodian government, and they are often faced with 

forcible displacements instead.67 Most often, at the behest of the Ruling Elite, such forcible 

displacements are enforced not only through violent means by armed forces and police, but also 

without providing the victims an advance or proper notice, resettlement houses, or any “recourse 

to justice”.68 With reference to several development projects in different areas of Cambodia—

urban, rural, and indigenous—the following section will demonstrate the factual impacts of the 

land concession system vis-à-vis heinous DIFDs.  

4.2 Land Concessions and DIFDs in the Cambodian Urban Areas 

Cambodia has become a contemporary hotspot for vicious displacements of a large number of 

urban populations under the umbrella of different development projects.69 Numerous urban DIFDs 

demonstrate that the Cambodian government, headed by the Cambodian People’s Party 

(hereinafter the “CPP”), routinely subverts urban land rights. Had those rights been respected, 

many hardships of the DIFD-affected urban people could have been prevented. Unfortunately, the 

government seems to be captured by the Ruling Elite’s self-interested agenda in the name of 

economic development, regardless of the consequences. For the general populace, this represents 

 
66 For a detailed consideration of the legal safeguards and how they have been subverted by the Cambodian ruling 
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the “unmaking of home” for development—but a development which they are rarely informed of 

or consulted for, or which would hardly yield them greater benefits.70 Though precise data on 

Cambodian urban development displacements are not available, different studies project numbers 

high enough to call for international concerns. For example, it is reported that 2011 alone 

accounted for around 60,000 displacees, purportedly paving the way for ostensible urban 

development and beautification projects in Cambodia.71 In less than two decades from 1990, the 

capital city of Phnom Penh alone witnessed the displacement of about 133,000 people, with further 

displacements pending.72 A later study in 2013 estimated that about 70,000 people in Phnom Penh 

had been threatened to be forcibly displaced.73 These large DIFDs, executed or planned, took 

place—despite the redistributive land policy during the 1990s and Prime Minister Hun Sen’s 

commitment in 2003 to regularising of all pre-existing informal settlements.74 

The Boeung Kak Lake development (hereinafter the “BKL”) is a glaring example of how land 

concession mechanisms are abused and law is bypassed by the Cambodian government in 

converting state public land into state private land, and consequently how a large number of people 

are forcibly displaced in the name of development projects. The BKL’s prime location in the 

capital city of Phnom Penh initially made it a subject of a lucrative land development project, 

making way for “a new business center, residences of high standing, two towers, a shopping mall, 
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service companies, new ministerial buildings and recreational spaces”, but later on entered 

headlines due to the brutal DIFDs of inhabitants there, conducted with utter disregard to prevalent 

laws and international human rights norms.75 Furthermore, the DIFDs were unlawful, since they 

were brutally executed pursuant to an unlawful land concession initially granted in 2003 to 

Shukuku Inc., which was a private Cambodian company run by the Ruling Elite’s members and 

generous donors to the CPP,  including “a Senator advisor to the Prime Minister, and his wife, who 

direct[ed] the large Pheapimex group”.76 In addition to the manifest disregard for environmental 

impact assessment and public consultation requirements, Professor Daniel Fitzpatrick identified 

further legal violations in granting the land concession to the BKL—which, being a natural water 

body, was a state public property (including its surrounding area)—ostensibly for development, 

but actually for business interests of the Ruling Elite: 

First, state public property may not be the subject of a lease. The lease was issued 

before the land was converted to state private property. Second, state public 

property may only be converted to state private property once its public use is 

exhausted. The public utility of the lake shore remains as a result of its continued 

recreational use. Third, the maximum term of a lease over private property is 15 

years (not 99 years).77 

The local residents left no stone unturned to stop such an illegal land concession in the name of 

development and to save them from the consequential displacement. Litigation attempts by the 

local residents with support from the Center on Housing Rights and Evictions (COHRE) to 

challenge the legality of the concession, halt the development, and avoid unlawful displacements 

proved futile both in the lower and upper judiciaries—as had been expected from the failed court 
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system.78 Further non-legal attempts—petitioning concerned government authorities and the 

concessionaire company, “advocacy through protests timed to coincide with the visits of UN and 

foreign dignitaries, by expressly articulating their grievances as human rights violations, by 

drawing on cooperation and support from local and international NGOs and by petitioning 

international complaint mechanisms”—were equally unsuccessful.79 In fact, the Ruling Elite 

framed a systematic process to deprive the local residents of their land rights, and the historically 

weak land titling mechanism, as discussed above, was employed as a tool of oppression. Though 

the initial grant of the concession was in 2003, the BKL project was not made public for a long 

period of time. There were many “long-term residents” who were eligible to apply for land title 

under the provisions of the 2001 Land Law but did not have the chance due to the “shroud of 

secrecy” surrounding the government’s concession grant; others who applied were systematically 

deprived of their rights.80 In 2006 when the project was yet to be made public, under the Land 

Management and Administration Project (LMAP), the local residents attempted the systematic 

registration of their properties but were rejected—without any investigation—on the ostensible 

grounds that their properties were state public properties or situated “in a development zone”.81 

Eventually, after a so-called survey from 2006 to 2007, the BKL and its surrounding areas “were 

recorded as a single block with the owner listed as ‘unknown’”.82 Thereby, the possession rights, 

as discussed earlier, of 4,250 households living there were blatantly ignored in utter disregard of 
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legal stipulations.83 That instance is a clear example of how the Cambodian Ruling Elite abused 

their position to bypass domestic law for their benefit in the name of development. In addition, the 

government was not transparent in conducting the DIFDs, did not bother to consult with the 

affected residents about the concession process or the displacement—rather, they concealed the 

granting of the concession to Shukaku, Inc.—and upon disclosure, took coercive measures to stop 

the people opposing the development project.84 A letter from several NGOs working on human 

and land rights in Cambodia rightly identified the nexus among different state organs and armed 

forces with the concessionaire in implementing the DIFDs in the BKL area: 

Some residents near the lake have been forcibly evicted, while others are facing 

eviction amid rising water levels, and threats and harassment. Government officials 

and company workers have threatened residents in and around Boeung Kak Lake 

and NGOs supporting them, when they have campaigned against the filling of the 

lake and imminent eviction. Heavily armed police, including military police, 

frequently harass community leaders and NGO workers and block access to the 

area. Journalists face intimidation when reporting about the developments . . .85 

Due to such oppressive measures, the victims of that DIFD were “forced to either accept 

compensation far below market value or take one of the shelters at Damnak Trayoeng, which was 

far from the markets, schools, hospitals, and jobs in the city center”.86 Experiencing threats, 

coercion, excessive force, and destruction, about 20,000 local people were forcibly displaced from 
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2009 to 2011 in the BKL development project.87 In that DIFD, Sovachana and Chambers have 

rightly identified a clear policy: 

The policy of the state and Shukaku in attempting to evict the people involved three 

dimensions. First, the state used force or the threat of force to evict Boeung Kak 

residents. Second, the state threatened its own officials with detention or expulsion 

from their posts as a means of intimidation, to prevent them from participating in 

demonstrations. Third, the state manipulated the law to threaten and detain 

activists.88  

Field studies pertaining to the BKL supported this proposition, and demonstrated that the 

displacements occurred not for the development of the people but of Shukaku, Inc. and the Ruling 

Elite.89 

4.3 Land Concessions and DIFDs in the Cambodian Rural Areas 

In the development strategies of the current CPP government in Cambodia, agricultural 

development projects are highly prioritized.90 The land concessions granted for those projects have 

adversely impacted the lives of the rural populations, especially by the consequential 

displacements.91 As per government plans, in 2012 alone, about two million hectares of land—

which is equivalent to eleven percent of the total Cambodian landmass—were granted in 

concessions to different agricultural development companies.92 A Human Rights Watch Report in 
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2013 revealed that such expansive concessions are responsible for the displacement of around 

seventy thousand rural people.93 As a consequence of such large-scale concessions and related 

displacements, coupled with fragile land governance, about one-fifth of the Cambodian rural 

population have become landless, and this number is increasing by two percent each year.94 

Common to all land concessions, in claiming land titles and related rights, the displaced 

downtrodden rural people have been outpaced by the highly privileged concessionaires due to 

“greater education, finance, a partisan judicial system, corruption, and connections to senior state 

officials”.95 Due to these hindrances and shortcomings, the concessionaires and the government 

authorities could shroud the concession facts and process with secrecy—which have denied the 

victim villagers their decision-making rights and could easily turn them into strangers in their own 

lands.96 Furthermore, it is often reported that such villagers have been forcibly displaced from their 

lands “by armed personnel with little or no compensation or negotiation and often with nowhere 

to go”.97  
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Intriguingly, the government-propagated ostensible objectives—economic prosperity of the rural 

population, infrastructural development of rural areas, and national revenue through the 

agricultural development projects—were found to be actually unmet.98 Instead, land concessions 

benefitted the Ruling Elite and “compromised the economic, social and cultural rights of rural 

communities in Cambodia”.99 The core factors responsible for such an unfortunate outcome 

include non-compliance, subversion, and non-implementation of land laws and concession-related 

laws, along with the absence of a systematic review and judicial remediation of these breaches.100 

The displacement of the Kraya Commune, situated in the Kompong Thom province’s Santuk 

District, is an example of rural DIFD, which was discussed in different reports of human rights 

organizations and media in Cambodia. In 2003, the Tan Bien Kampong Thom Rubber 

Development, a state-owned company in Vietnam, was granted a large-scale land concession of 

8,100 hectares at the Kraya Commune.101 The Company’s agricultural and industrial development 

plan comprised a rubber plantation project and the construction of a multi-million-dollar ‘rubber 

latex processing plant’.102 The land concession for the development project would be in place 

initially for seventy years under the cooperation program adopted by the governments of Vietnam 
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and Cambodia.103 It is pertinent to mention that, along with their economic and military alliance, 

Vietnam holds immense political influence over the Cambodian CPP government, which 

overthrew the Khmer Rouge regime with active Vietnamese assistance sought directly by 

Cambodian Prime Minister Hun Sen.104 To keep power, Hun Sen needs Vietnamese interests to be 

served, and that is reflected in the areas of trade, investment, and diplomacy.105 Such a reflection 

is manifest in the granting of an unusual scale of land as concessions for the Kraya Commune’s 

development project, which has become a signature example of heinous DIFDs through 

“intimidation, violence, and control of police and military units”, as planned and materialized by 

the Cambodian “government-affiliated individuals and organizations”.106 The Cambodian 

government was so adamant about implementing the project that it bypassed the legal requirements 

and procedures of granting land concessions for the project and abused the lacuna in the weak land 

rights regime pertaining to the affected people.107 The affected people were neither adequately 

informed nor consulted nor consented to the project’s land concession or their consequent 

displacement and relocation.108 It was reported that to facilitate such unsolicited and non-

consensual displacement, “community members, including young girls, were threatened, beaten-
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up, detained and arrested”.109 On top of that, “armed local officials and security forces regularly 

blocked access-roads, preventing those inside the community from accessing food, materials, and 

support from other groups”.110 The fatal blow came on 7 December 2009, when about one hundred 

armed personnel from the military and police forces cracked down on the village at dawn and 

forced the villagers at gunpoint to thumbprint a relocation agreement with meagre compensation, 

ultimately displacing 1,750 families altogether.111 The force used against the displacees was so 

threatening and aggressive that no one could protest; rather, everyone was compelled to relocate, 

“carrying with them whatever belongings they could gather and leaving most of their possessions 

behind”.112 Thereby, in the interest of the Cambodian Ruling Elite and not of the general public, a 

large number of rural people were forcibly displaced to pave the way for the so-called development 

project at the Kraya Commune.113 

4.4 Land Concessions and DIFDs in the Cambodian Indigenous Areas 

A weak historical land rights regime, combined with the habitual abuse and circumvention of land 

laws by Cambodia’s Ruling Elite, has contributed significantly to the oppression of the Cambodian 

people. The victims of such oppression are especially those who have historically been the most 

vulnerable—and hence opportune—targets of the oppressors. This is the case for Cambodian 
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indigenous peoples114, who have been uniquely victimized by DIFDs implemented through the 

land concession mechanism and who, following increasingly violent displacements, are on the 

verge of losing their unique identity, lifestyle, age-old culture, and rich heritage.115 As mentioned 

earlier, the 2001 Land Law created new land categories. One of the categories is ‘indigenous 

community land’ to which ‘communal ownership rights’ are supposed to be assigned, but this 

category of land still remains under the overlapping domain of ‘state public land’.116 The 

legislative overlap has adverse impacts, which can be observed in demarcating the ‘indigenous 

community land’ areas. Hence, through the ‘communal land title’, “the communal land rights held 

by the country’s 24 distinct groups of indigenous (i.e., non-Khmer and non-migrant) people, 

primarily inhabiting the northeastern part of the country,” have been formally recognized; but, in 

practice, the ‘indigenous community land’ areas have not been properly demarcated for that 

purpose.117 Furthermore, most such areas were placed in clear overlap with ‘state public land’, 
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“most of which the Cambodian government has subsequently reassigned as ‘state private land’ and 

then allocated to foreign and domestic investors” through land concessions.118 The situation was 

made worse by legislative and administrative delays in granting communal land titles.119 The 

Cambodian government took eight long years to promulgate a single sub-decree, which was 

required to grant communal land titles.120 Additionally, the government delayed its legal 

recognition of the indigenous communities.121 Accordingly, only a negligible number of 

communal land titles could be granted to the indigenous communities.122 Even that sluggish 

‘communal land titling process’ was terminated by a government order in 2012, leaving indigenous 

peoples devoid of formal state recognition of their land rights.123 The above-mentioned legislative 

ambiguities, ineffective law enforcement and implementation, broken legal system, and adverse 

political will and actions have, in combination, “left indigenous peoples vulnerable to commercial 

and state interests” in Cambodia.124 As a consequence of such vulnerability, many land 

concessions have been granted in the indigenous land areas in the name of different development 
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projects, some of which have displaced indigenous peoples from their traditional land.125 Professor 

Andreas Neef has, therefore, considered such displacements to be the outcome of ‘government 

design’.126 The CPP Government’s development narratives apparently seem to be auspicious for 

the indigenous peoples in Cambodia, but shrouded in those are the “extra-legal and non-

transparent” land concessions deals, infringing their communal land rights.127 Many reports have 

revealed an alarming surge of DIFDs of indigenous communities ostensibly for their and national 

interests, despite actually serving the interests of the Cambodian Ruling Elite.128 To the indigenous 

communities, the consequences are so grave that they consider all such developments to be 

destroying their lives.129 To examine the struggles of the indigenous communities due to DIFDs, 

a closer look at a development project in an indigenous area in Cambodia would be helpful. 

The Lower Sesan 2 Dam (hereinafter the “LS2 Dam”) is situated on the densely populated 

indigenous Bunong area at the bank of the Sesan River in the Sesan District of Cambodia’s Stung 

Treng Province and precisely 1.5 kilometres downstream from the Sesan River’s “confluence with 

the Srepok River and 25 kilometres from where the two rivers meet the Mekong River 

mainstream”.130 Something very unusual happened for implementing the LS2 Dam project. Prime 

Minister Hun Sen postponed granting land concessions to private companies by an order in May 
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2012.131 However, on 17 November 2017, to grant land concessions for the LS2 Dam project, 

32,305 hectares of ‘state public land’ were reclassified as ‘state private land’ by his overriding 

sub-decree ruling that “any provisions contrary to this sub-decree shall be abrogated”.132 Though 

signed by the Prime Minister, the sub-decree claimed that such unusual and overriding 

reclassification had been done under the auspices and procedures of the Ministry of Mines and 

Energy, and Ministry of Economy and Finance along with concerned provincial authorities.133 The 

company involved to implement the project was the Hydro Power Lower Sesan 2 Company 

Limited, which was owned jointly by Cambodia’s Royal Group Company (39% share), China’s 

Hydrolancang International Energy (51% share), a subsidiary of Huaneng Group, and Vietnam’s 

EVN International Joint Stock Company (EVNI) (10% share), a subsidiary of the Electricity of 

Vietnam (EVN).134 The ‘build-operate-transfer (BOT)’ project’s ownership would be handed over 

to the Royal Government of Cambodia after forty years of operation, and its electricity would be 

traded to Cambodia’s Electricité du Cambodge (EDC) and to Vietnam.135  

The Cambodian Council of Ministers unanimously approved the 400-megawatt project costing 

816 million United States Dollars on 2 November 2012, and the project was launched in February 
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2014 “despite its Environmental Impact Assessment (hereinafter the “EIA”) Report” and the 

decision-making process “failing to meet international best practice”.136 That defective and 

incomprehensive EIA estimated displacements of 1,059 to 1,579 families, consisting of 4,785 to 

6,507 people, living only in the dam site during the time span of 2008-2011.137 The actual numbers 

are significantly higher—perhaps shockingly so—due to the eight-kilometre-long dam’s 

extremely flat location, coupled with a 75-meter-high and 33,560-hectare-wide reservoir with a 

flood basin area of 400 square kilometers.138 The EIA completely disregarded the impacts of the 

dam on residents both upstream and downstream, and updated and detailed design and other 

information were not publicly disclosed, rendering the assessment of actual impacts almost 

impossible.139 However, a comprehensive study found that the LS2 Dam would adversely affect 

the livelihood of at least 78,000 people in 173 upstream villages and 22,277 people in 19 

downstream villages adjacent to it.140 Many of those affected people belonged to indigenous 

communities who used to earn their livings traditionally by “farming, fishing, livestock herding, 
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and collecting non-timber forest products”.141 The significant adverse impacts on their livelihoods 

would lead to the displacement of far more people than contemplated by the EIA. Despite such 

concerns, most of those densely-populated communities were not consulted, and the impacts of 

the LS2 Dam on them were not included in the EIA report.142 Public participation in the decision-

making process was intentionally kept closed and controlled, and the affected people were given 

limited and superficial information about the project by the government representatives in 

ritualistic public consultation events.143 Only two consultation meetings were held wherein only a 

few hundreds of affected people from the dam site were present, but eighty-five percent of them 

were against the implementation of the project.144 An independent study of several villages in the 

Stung Treng Province revealed that a hundred percent of villagers opposed the dam, indicating 

significant opposition throughout that province.145 The NGO Forum on Cambodia, therefore, 

considered the EIA report to be merely tokenistic and unacceptable due to a lack of adequate and 

proper consultation, non-reflection of people’s extent of rejection and grievances, and unrealistic 

appraisal of risks and impacts of such a gigantic project.146 Due to such major shortcomings in the 
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EIA report, different forums and civil society organizations strongly condemned the project, but 

the Cambodian Ministry of Environment did nothing to initiate further studies and only delayed 

the project’s approval.147  

Unfortunately, later on, the project was approved hastily for manifestly political reasons, as 

revealed by Vietnamese Prime Minister Nguyen Tan Dung’s personal call to Cambodian Prime 

Minister Hun Sen “to speed up the approval of the project”.148 The publicly-declared support for 

the project by the senior figures of the Chinese Government, another stakeholder of the project, 

and by the Cambodian Ruling Elite also indicated a political interest.149 In addition, the 

involvement of the Royal Group Company corroborated the fact of Cambodian Ruling Elite’s 

manifest interest in the project. The Company was a major partner of the project, holding a 39% 

stake, and chaired and controlled by Kith Meng—Prime Minister Hun Sen’s senior advisor and 

the Cambodia Chamber of Commerce’s President.150  Kith Meng was asked personally by Hun 

Sen to join the project despite the Company’s no prior experience in the energy sector.151 No doubt, 

the stakeholders of the project were connected “symbiotically through Hun Sen’s patronage 

governance system”, and hence, enjoyed the Cambodian Government’s unqualified political 
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support for the LS2 Dam project.152 Therefore, the LS2 Dam project was politically motivated and 

driven not by public interest or economic benefits. This conclusion can reasonably be corroborated 

by observing the Asian Development Bank’s (hereinafter the “ADB”) thorough study of the project 

and subsequent negative appraisal of it.  

Before the Cambodian Government’s initiatives, originally, an ADB study envisioned the LS2 

Dam but scrapped the project, considering it economically unattractive and referring to the 

severely detrimental socio-environmental impacts, especially disproportionate displacements.153 

Later studies also confirmed these irreparable impacts of the LS2 Dam and supported the findings 

of the ADB study.154 Furthermore, the ADB study rightly stressed the importance of an “adequate 

understanding of the vulnerability of the indigenous population to disturbances that may affect not 

only their immediate welfare but their longer-term future”.155 Unfortunately, none of these 

concerns were taken into consideration by the Cambodian Government and its corporate 

counterparts. Consequently, the indigenous people of the project areas were abruptly displaced 

without proper consultation, compensation, and resettlement plans—making the project one of the 

worst and most controversial in Cambodia.156 Though precise data as to how many people were 
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actually displaced is not available, a study found only 15 people remaining in the reservoir area in 

June 2017, and the rest were already faced with forcible displacement starting from March 2013.157 

The study also anticipated that the remaining people would be displaced upon completion of the 

dam construction in September 2017, when the closure of the dam gate would inundate the whole 

area, including their dwelling place.158 The LS2 Dam was officially inaugurated by Cambodian 

Prime Minister Hun Sen on 17 December 2018—which officially confirmed the total forcible 

displacement of the indigenous population from the project area.159  

As mentioned earlier, the official number of displacees ranged from 4,785 to 6,507. However, the 

actual numbers should be much higher, as found in different studies. Since most of the affected 

people were opposed to the construction of the dam and the consequent resettlement, the Ruling 

Elite used constant threats, planned intimidation, and unusual force to displace the indigenous 

people from the project location.160 Different reports confirmed the government officials’ pressure 

and the threat of legal enforcement and imprisonment to quell the indigenous people’s resistance 

against the LS2 Dam construction and their consequent displacement and resettlement.161 In 
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addition, to coerce the people to resettle, the government and the company collaboratively used 

different methods and actions, as recorded by Professor Oliver Hensengerth: 

To coerce villagers into moving, the company and government created facts that 

led to deteriorating conditions in the old villages: schools were closed and teachers 

moved to the resettlement sites without providing replacements; health centres were 

established at resettlement sites only; and village and commune chiefs were no 

longer present at the old sites. The company therefore decided to coerce villagers 

to move “by cutting off social connections”.162  

Therefore, it is clear that the indigenous people were displaced forcibly by and in collusion with 

the government authorities. According to different field reports, the use of threat, force, and even 

deception could be observed at every stage of the implementation of the project, and that was done 

in a planned way “to maintain both a patronage network and hierarchical power relations with the 

dam-affected villagers”.163 For example, at the initial asset surveying stage, the indigenous 

villagers were not provided with adequate information; rather, without providing copies of the 

documents or a chance to read them, the survey team, accompanied by armed police, threatened 

the villagers to thumbprint the survey documents, which were later used as “evidence of people’s 

agreement to compensation and resettlement”.164 The survey team also falsely promised attractive 

compensation to the villagers, purportedly making them rich, and upon rejection, threatened not 

to take any responsibility after the inundation of the project area.165 Though the villagers repeatedly 

petitioned the government authorities for adequate information and proper consultation as to 

compensation and resettlement, they were blatantly ignored.166 Additionally, the government stuck 
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with its unilaterally adopted 2014 Compensation Policy, and its resettlement plan was never shared 

with the affected people.167 Surprisingly, the government’s resettlement plan approved the 

construction of only 797 resettlement houses for the same number of households though even the 

government estimates of displaced households as per the EIA were 1,059 to 1,579.168 The reduced 

number of resettlement houses was not based on any corroborated facts, grounds or upon 

consultation or information dissemination with the affected people.169 Even those indigenous 

people, who were forcibly displaced and received the resettlement package, reported their 

dissatisfaction and concerns as to the poor construction and space of the resettlement houses, low 

fertility of the allocated land, poor healthcare and school services, and unresolved relocation issues 

of spirit forests and ancestors’ burial grounds there.170 All their grievances and sufferings due to 

forcible displacement were for the sake of serving, not their interests, but those of the Cambodian 

Ruling Elite and rich urban people, ultimately ‘waging war’ against them.171 

The above-mentioned cases of DIFDs lead us to the conclusion that such displacements have been 

occurring countrywide on a large scale in Cambodia, irrespective of urban, rural, or indigenous 

areas, in the interest of the Ruling Elite, and without a link with them, everyone may fall prey to 

such displacement.172 Based on the discussion above, the section to follow will address how 

widespread cases of DIFDs may satisfy the threshold of the crime against humanity of forcible 

transfer of population.  
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4.5 Grave Cases of DIFDs in Cambodia: Piecing Together the Crimes against Humanity 

Puzzle  

The previous chapter of this thesis has discussed in detail both the chapeau elements and specific 

elements of the crime against humanity of forcible transfer of population. Furthermore, this chapter 

has depicted some of the heinous examples of DIFDs in Cambodia—providing the factual basis to 

satisfy those elements. Thus, it is time to piece together the puzzle of crime against humanity of 

forcible transfer of population vis-à-vis Cambodian DIFDs. To that end, the next section will first 

address the crime’s chapeau elements and issues—attack directed against any civilian population, 

its widespreadness or systematicity, policy, and nexus issues—and thereafter the specific elements: 

forcible transfer of population without international law-permitted grounds, lawful presence of the 

displaced persons, and mens rea of the perpetrator/s.  

Since chapter 3 has already discussed the relevant legal principles, caselaw, and issues, this section 

will not repeat those lengthy legal discussions, nor will it repeat the lengthy factual discussions of 

the Cambodian DIFDs, as presented in the earlier part of this chapter. This section will just 

synoptically apply the legal aspects in the last chapter to the factual DIFD incidents in this chapter. 

4.5.1 Chapeau Elements and Issues of Crimes against Humanity vis-à-vis Cambodian 

Heinous DIFDs 

In satisfying the element of attack directed against any civilian population in cases of DIFDs in 

Cambodia, it will be sufficient to prove that the act of displacement encompasses violence or 
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mistreatment of any civilian population173 as an “attack”174 against them. The illustrated 

Cambodian cases above clearly show that the displacees, who were undoubtedly civilians, were 

forcibly displaced from their homes and lands through the use of excessive force, coercion, and 

violence by the Cambodian government. In the urban BKL development project, the displaced 

persons faced excessive force, coercion, destruction, and threats of detention and expulsion from 

jobs. In the rural Kraya Commune development project, the displacees, irrespective of gender and 

age, were not only threatened, beaten up, arrested, and detained, but also cut off from food supplies 

and living materials. Furthermore, at one stage, they were forced to thumbprint a relocation 

agreement with meagre compensation and were displaced literally at gunpoint. The LS2 Dam 

project in the indigenous area is also no exception to such coercive measures. The indigenous 

people, who were displaced for the project, were subject to planned intimidation, unusual force, 

constant threats of imprisonment, and disrupted infrastructural facilities and social ties. In fact, in 

all these DIFD incidents, the victims were tortured by the military, armed police, and private 

security personnel to force their departure from residential and agricultural lands. Those acts of 

mistreatment in violent displacements are highly likely to fall within the domain of ‘attack against 

civilian population’. 
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The disjunctive widespread or systematic nature of an attack may be proved respectively by a large 

number of victims” and/or “coverage of a large geographical area”,175 and a ‘pattern or methodical 

plan’ or an economic or political well organized ‘preconceived plan or policy’”.176 The Cambodian 

Government has adopted the policy of creating an environment of collective and pervasive fear to 

materialize land grabbing, ostensible development projects, and related displacements.177 The 

illustrated Cambodian cases are evident embodiments of that policy. Hence, the requirement of the 

systematic nature of an attack is likely to be satisfied in those cases. Meanwhile, the large number 

of victims and geographic scale of displacements observed in those cases, which exemplify such 

displacements countrywide, suggest that the attacks are widespread in nature.178 Regarding the 

 
175 Dubler SC and Kalyk, Crimes Against Humanity, 700-701, referring ICC, Pre-Trial Chamber Decision on the 

Confirmation of Charges, 30 September 2008, in The Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, 

ICC-01/04-01/07, para 395; ICC, Pre-Trial Chamber Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute 

on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, 15 June 2009, in The Prosecutor v. Jean-Pierre 

Bemba Gombo, ICC-01/05-01/08, para 83; ICC, Pre-Trial Chamber Decision Pursuant to Article 15 of the Rome 

Statute on the Authorization of an Investigation into the Situation in the Republic of Kenya, 31 March 2010, in 

Situation in the Republic of Kenya, ICC-01/09-19, para 95; ICC, Pre-Trial Chamber Decision on the Confirmation of 

Charges Against Laurent Gbagbo, 12 June 2014, in The Prosecutor v. Laurent Gbagbo, ICC-02/11-01/11, para 222. 

176 ICTY, Trial Chamber Judgment, 7 May 1997, in Prosecutor v. Dusko Tadić, IT-94-1-T, paras 648-649. The 

requirements were later on applied by the ICC and the ECCC. See for details, Dubler SC and Kalyk, Crimes Against 

Humanity, 703, referring ICC, Pre-Trial Chamber Decision Pursuant to Article 15 of the Rome Statute on the 

Authorization of an Investigation into the Situation in the Republic of Kenya, 31 March 2010, in Situation in the 

Republic of Kenya, ICC-01/09-19, para 96; ICC, Pre-Trial Chamber Decision on the Confirmation of Charges Against 

Laurent Gbagbo, 12 June 2014, in The Prosecutor v. Laurent Gbagbo, ICC-02/11-01/11, para 223; and ECCC, Trial 

Chamber Judgment, 7 August 2014, in Prosecutor v. Nuon Chea and Khieu Samphan, Case 002/01, para 179. Similar 

view was expressed by the ICTY in another judgment: “the existence of a plan or policy should better be regarded as 

indicative of the systematic character of offences charged as crimes against humanity”. See ICTY, Trial Chamber 

Judgment, 26 February 2001, in Prosecutor v. Dario Kordić and Mario Čerkez, IT-95-14/2-T, para 182. 

177 For a detailed consideration of the issues related to fear as an instrument of land governance, see Laura 

Schoenberger and Alice Beban, ““They Turn Us into Criminals”: Embodiments of Fear in Cambodian Land 

Grabbing,” Annals of the American Association of Geographers 108, no. 5 (2018): 1338-1353. 

178 The countrywide number is overwhelming, e.g., many of 770,000 people who were victims of land grabs since 

2000 had been forcibly displaced. The capital city Phnom Penh alone accounted for displacement of 145,000 people. 

See for details, Richard J. Rogers and Alexandre Prezanti, Communication Under Article 15 of the Rome Statute of 

the International Criminal Court: The Commission of Crimes Against Humanity in Cambodia, July 2002 to Present 

(7 October 2014), the executive summary available online: https://www.fidh.org/IMG/pdf/executive_summary-2.pdf, 

accessed 25 April 2021, paras 6-7. 

https://www.fidh.org/IMG/pdf/executive_summary-2.pdf


150 

 

number of victims in those cases, we find that the BKL Development project is responsible for the 

displacement of around 22,000 people, whereas the Kraya Commune Development Projects are 

responsible for displacing around 1,750 families. The estimated number of people displaced for 

the LS2 Dam Project is between 6,500 to 100,000. Therefore, all these projects are responsible for 

a large number of victims. Finally, the earlier sections have also indicated that apparently large 

geographical areas were affected due to those development projects. Therefore, both the 

disjunctive widespread and systematic elements are likely to be satisfied in the illustrated cases. 

To further elaborate on the systematicity issue requiring a preconceived plan or policy, the 

illustrated cases point to the Cambodian Ruling Elite’s interest in land concession as a key dynamic 

for political consolidation and the pocketing of state revenue, to the detriment of the general 

population.179 These cases thereby corroborate the proposition that “land transactions, along with 

other state-led land distribution and titling interventions, have been fundamental to the 

consolidation of the CPP and elite interests under Prime Minister Hun Sen”.180 Such a 

“regenerating, oligopolistic, and predatory entrepreneurial” economic-political agenda is nothing 

but a clear indication of a preconceived plan or policy stemming from “family connections and 

economic interest” of the Cambodian political, military, bureaucratic, and economic tycoons.181 

The heinous DIFD cases, as illustrated above, are clear consequences of that plan or policy. 

Specifically, the displacements in the BKL Development Project occurred to serve the economic 

and political interests of the Cambodian Ruling Elite. An earlier section has demonstrated that the 

 
179 David Chandler, A History of Cambodia, 4th ed. (New York: Routledge, 2018), 293. See also Christoph Oldenburg 

and Andreas Neef, “Reversing Land Grabs or Aggravating Tenure Insecurity?: Competing Perspectives on Economic 

Land Concessions and Land Titling in Cambodia,” The Law and Development Review 7, no. 1 (2014): 74. 

180 Loughlin and Milne, After the Grab, 2. 

181 Steve Heder, “Hun Sen’s Consolidation: Death or Beginning of Reform?,” Southeast Asian Affairs (2005): 114-

118. 



151 

 

beneficiaries of that project are members of the Ruling Elite and generous donors to the CPP. The 

development project in the Kraya Commune has also served the political interest of the CPP, which 

has implemented the project with the objective of consolidating its ruling power. In the LS2 Dam 

Project, both the economic and political interests of the Cambodian Ruling Elite have been 

identified. In addition, there seems to have a pattern in these DIFDs—the victims were targeted 

based on their vulnerability in terms of resisting land concessions and related displacements—a 

common feature in the DIFDs of Prime Minister Hun Sen’s autocratic regime.182 Other common 

aspects of this pattern, as revealed in the DIFD cases above, include the utilization of the 

historically weak land rights regime for the general population and the bypassing of the least 

protective national laws.183 Maintaining secrecy and depriving victims of their procedural rights—

a common pattern in Cambodian DIFDs—are clearly intentional tactics of the Cambodian regime, 

as illustrated in the DIFD cases above.184 In brief, in granting land concessions for different 

development projects ostensibly for the public interest, the presence of a policy aiming to serve 

the Cambodian Ruling Elite’s interest at any cost—here, by forcible displacement, violating 

human rights norms using coercive means—is manifest in the Cambodian DIFDs.185 It is therefore 

likely that, apart from being widespread, such displacements are systematic. 

The nexus factor is twofold since it attracts both the chapeau elements of crimes against humanity 

and the specific elements of the crime against humanity of forcible transfer of population. This 

factor in cases of DIFDs in Cambodia would require a potential perpetrator’s act to be “reasonably 
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said to have been part of the” displacement subject to “the context and circumstances in which it 

was committed”.186 In the BKL, Kraya Commune, and LS2 Dam development projects, apart from 

the military, armed police, and private security force—who were directly involved in the process 

of displacement—the Ruling Elite, business people, and the personnel planning, decision-making, 

ordering, or abetting the displacements on the part of the government authorities are likely to be 

held responsible for having a nexus with these heinous forcible displacements. 

4.5.2 Specific Elements of the Crime against Humanity of Forcible Transfer of Population 

vis-à-vis Cambodian Heinous DIFDs 

In proving the forcible transfer of population, the displacees’ “involuntary and unlawful 

displacement, or movement, or relocation, or removal [. . .] from the territory in which they reside” 

to anywhere within Cambodia187 by way of “threat of force or coercion, such as that caused by 

fear of violence, duress, detention, psychological oppression or abuse of power against such person 

or persons or another person, or by taking advantage of a coercive environment”188 will be 

sufficient. The facts of the illustrated DIFD cases reveal that the displacees were not given a 

genuine choice to stay at or leave their residential and agricultural lands. Since, in the absence of 

 
186 ICTY, Appeals Chamber Judgment, 12 June 2002, in Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran 

Vukovic, IT-96-23 & IT-96-23/1-A, para 100, citing ICTY, Trial Chamber Judgment, 7 May 1997, in Prosecutor v. 

Dusko Tadić, IT-94-1-T, para 649. See also ICTY, Trial Chamber Judgment, 27 March 2013, in Prosecutor v. Mićo 

Stanišić and Stojan Župljanin, IT-08-91-T, para 29. 

187 ICTY, Trial Chamber Judgment, 17 October 2003, in Prosecutor v. Blagoje Simić, Miroslav Tadić and Simo Zarić, 

IT-95-9-T, paras 121-122. 

188 Assembly of States Parties to the Rome Statute of the ICC, Elements of Crimes, Official Records, 1st Session, ICC-

ASP/1/3, 3-10 September 2002, https://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-

45BF9DE73D56/0/ElementsOfCrimesEng.pdf, 6, footnote 12. 
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such a genuine choice, a displacement is considered involuntary,189 all the illustrated 

displacements are likely to be considered as such. It is true that in all three Cambodian DIFD cases, 

there were instances of apparent consent on part of the displacees for displacement and acceptance 

of resettlement packages. However, the discussions in the earlier part of this chapter have 

demonstrated that this supposed consent was obtained by the use of force, deception, or coercive 

measures. If consent is induced by deception, force, or threat of force, that consent is legally 

invalid.190 Therefore, the apparent consent of the DIFD victims in the illustrated cases above is 

illusory, and the displacements are likely to be involuntary. Furthermore, the Ruling Elite 

completely ignored, bypassed, and abused, as required, the prevalent applicable national laws and 

did not pay any heed to the relevant international human rights standards. Hence, those 

displacements are likely to be considered unlawful as well. Lastly, the earlier sections 

demonstrated that the victims of the BKL, Kraya Commune, and LS2 Dam development projects 

were forcibly displaced by means of manifest excessive force, coercion, destructions, threats of 

detention and expulsion from jobs, arrests, detention, torture, planned intimidation, and by 

disrupting food supplies, infrastructural facilities, and social ties. Such DIFD cases are the actual 

embodiments of Cambodia’s ostensible development projects, which are undertaken for the Ruling 

Elite’s interest—establishing forcible, coercive, and deceptive displacements as a ‘feature’ of such 

projects.191 Therefore, all the criteria of a forcible population transfer are likely to be satisfied in 

all three DIFD cases, as discussed earlier. 

 
189 ICTY, Trial Chamber Judgment, 17 October 2003, in Prosecutor v. Blagoje Simić, Miroslav Tadić and Simo Zarić, 

IT-95-9-T, para 125, referring ICTY, Trial Chamber Judgment, 2 August 2001, in Prosecutor v. Radislav Krstic, IT-

98-33-T, para 147. 

190 ICTY, Trial Chamber Judgment, 17 October 2003, in Prosecutor v. Blagoje Simić, Miroslav Tadić and Simo Zarić, 

IT-95-9-T, para 125. 

191 Caroline Hughes, “Cambodia in 2007: Development and Dispossession,” Asian Survey 48, no. 1 (2008): 71. 
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As has been addressed in detail in chapter 3, the grounds permitted under international law to 

displace people during peacetime are highly limited and subject to strict stipulations. 

Displacements during peacetime may be undertaken a) “in the gravest of circumstances and only 

as measures of last resort”192 just like conflict situations,193 b) on equally compelling and very 

limited grounds,194 and c) justifying ‘the requirements of necessity and proportionality’.195 In 

addition, to be permitted under international law, such displacements must comply with due 

process of law196 and international human rights standards.197 Based on the discussions on the 

forcible displacements in the BKL, Kraya Commune, and LS2 Dam development projects in 

Cambodia, it is unlikely that these displacements met the stated stringent conditions. Specifically, 

the BKL and the Kraya Commune development projects are merely commercial ventures devoid 

of an overriding public interest or highly compelling grounds, as stated above. On the other hand, 

the LS2 Dam project was undertaken ostensibly in the public interest but actually in the political 

and economic interests of the Cambodian Ruling Elite and without any compelling grounds, as 

clearly demonstrated earlier in this chapter. Furthermore, the requirements of necessity and 

 
192 ICTY, Trial Chamber Judgment, 17 October 2003, in Prosecutor v. Blagoje Simić, Miroslav Tadić and Simo Zarić, 

IT-95-9-T, footnote 218 to para 125, referring ICTY, Trial Chamber Judgment, 2 August 2001, in Prosecutor v. 

Radislav Krstic, IT-98-33-T, paras 524 and 526. 

193 Ambos and Wirth, The Current Law of Crimes Against Humanity, 60. 

194 Ibid. 

195 Christopher K. Hall and Carsten Stahn, “Prohibited Movements of Population, Article 7: Crimes against 

Humanity,” in The Rome Statute of the International Criminal Court: A Commentary, eds. Otto Triffterer and Kai 

Ambos, 3rd ed. (Munich/Oxford/Baden-Baden: C. H. Beck/Hart/Nomos, 2016), 268. 

196 Ibid, 267, referring to various provisions of different international instruments, e.g., International Covenant on 

Civil and Political Rights, 1966, Protocol 4 to the European Convention for the Protection of Human Rights and 

Fundamental Freedoms, 1963, American Convention on Human Rights, 1969. 

197 Franziska Maria Oehm, “Land Grabbing in Cambodia as a Crime Against Humanity – Approaches in International 

Criminal Law,” Verfassung und Recht in Übersee / Law and Politics in Africa/Asia/Latin America 48, no. 4 (2015): 

487-488, citing Rogers and Prezanti, Communication Under Article 15 of the Rome Statute, Law Section Extract, 

which was provided to the author by the Global Diligence. 



155 

 

proportionality could not be justified in the LS2 Dam project: the number and hardships of the 

displaced persons were highly disproportionate to the stated necessity. Above all, in all these three 

development projects, the displacements were carried out heinously and in gross violation of due 

process of law and international human rights standards. Though the Cambodian Constitution in 

1993 incorporated the provisions of the UDHR,198 the ICCPR,199 and the ICESCR200 into the 

national legal regime,201 none was complied with in any of the stated DIFDs. Therefore, in the 

absence of highly compelling grounds, overriding public interest, or due process of law—and in 

the presence of gross violations of international human rights norms and atrocious means—the 

displacements undertaken in these projects are unlikely to be considered permissible under 

international law.  

The issue of the lawful presence of the displaced persons in the area of displacement should not 

be a contentious issue in the context of DIFDs in Cambodia. An earlier section of this thesis has 

already shown, the land titling process has been historically problematic and limited. Hence, most 

Cambodian people have suffered from land tenure insecurity. However, the people have legally 

enjoyed possession rights. Though most Cambodian people could not secure land titles, their 

possession rights have long been legally recognized. As chapter 3 discussed, to satisfy the criteria 

of the crime against humanity of forcible transfer of population, “land users would not need a 

 
198 United Nations General Assembly, Universal Declaration of Human Rights (adopted by General Assembly 

Resolution 217 A(III) of 10 December 1948).  

199 United Nations General Assembly, International Covenant on Civil and Political Rights (adopted 16 December 

1966, entered into force 23 March 1976), United Nations, Treaty Series, vol. 999, p. 171.  

200 United Nations General Assembly, International Covenant on Economic, Social and Cultural Rights (adopted 16 

December 1966, entered into force 3 January 1976), United Nations, Treaty Series, vol. 993, p. 3.  

201 Chinnery, Access to Justice, 168. 
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formal title to the land to be found lawfully present on it”.202 The discussions on the land rights of 

the victims of the BKL, Kraya Commune, and LS2 Dam development projects have conceded that 

most of the displaced persons did not have individual or communal land titles. However, most of 

them were entitled to such titles as per the provisions of prevalent land laws but could not obtain 

them due to administrative and other difficulties. Nonetheless, most importantly, they were 

lawfully enjoying possession rights with government approval. Hence, their lawful presence in the 

respective areas is unlikely to be a contested issue, and they should be safeguarded “against 

forcible transfer” as per the ICC’s clarification.203 

Finally, as detailed in chapter 3, the mens rea criterion has two requirements: i) intention “to 

forcibly displace one or more persons, in the knowledge that a population was being forcibly 

displaced”,204 and ii) awareness “of the factual circumstances that established the lawfulness” of 

the presence of the displaced persons “in the area from which they were so transferred”.205 Earlier 

sections of this chapter have demonstrated that in the BKL, Kraya Commune, and LS2 Dam 

development projects, the displacements occurred through joint initiatives of the symbiotically-

connected Cambodian corporate, political, military, and other State or State-sponsored actors. 

 
202 Allard International Justice and Human Rights Clinic, Breaking New Ground: Investigating and Prosecuting Land 

Grabbing as an International Crime (Vancouver: Allard School of Law, 2018), 31, referring ICTY, Trial Chamber 

Judgment, 10 June 2010, in Prosecutor v. Vujadin Popović et al., IT-05-88-T. 

203 As per the clarification of the ICC, the safeguard “against forcible transfer” encompasses the “individuals who, for 

whatever reason, have come to live in a community, including internally displaced persons who have established 

temporary homes after being uprooted from their original communities”. See ICC, Trial Chamber Judgment, 8 July 

2019, in The Prosecutor v. Bosco Ntaganda, ICC-01/04-02/06, para 1069, referring to ICTY, Trial Chamber 

Judgment, 10 June 2010, in Prosecutor v. Vujadin Popović et al., IT-05-88-T, para 900, and ICTY, Trial Chamber 

Judgment, 12 December 2012, in Prosecutor v. Zdravko Tolimir, IT-05-88/2-T, para 797. 

204 Christine Byron, War Crimes and Crimes Against Humanity in the Rome Statute of the International Criminal 

Court (Manchester: Manchester University Press, 2009), 221. 

205 Assembly of States Parties to the Rome Statute of the ICC, Elements of Crimes, 7. 
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Based on such joint initiatives and active involvement of State organs of Cambodia, it is likely that 

both the intention and awareness requirements will be satisfied in regard to these actors.  

4.6 Jurisdiction of the ICC and Admissibility Issues vis-à-vis Cambodian Heinous DIFDs 

Chapter 3 of the thesis discussed the general jurisdictional facets of the ICC and relevant 

admissibility issues vis-à-vis heinous DIFDs. Therefore, this section will briefly discuss those 

jurisdictional facets of the ICC and admissibility issues vis-à-vis the illustrated DIFD cases in 

Cambodia.  

4.6.1 Jurisdiction of the ICC vis-à-vis Cambodian Heinous DIFDs 

As outlined in chapter 3, the Rome Statute provides four jurisdictional facets of the ICC: a) 

subject-matter, b) temporal, c) territorial, and d) personal.206 For any of the illustrated Cambodian 

DIFD cases’ trial before the ICC, that should satisfy these jurisdictional prerequisites. This thesis 

submits that all these jurisdictional facets are likely to be satisfied pertaining to the illustrated 

cases.  

Firstly, the Rome Statute renders the ICC subject-matter jurisdiction over the crimes against 

humanity, among other grave crimes.207 The earlier sections of this chapter have demonstrated that 

 
206 ICC, Appeals Chamber Judgment on the Appeal of Mr. Thomas Lubanga Dyilo Against the Decision on the 

Defence Challenge to the Jurisdiction of the Court Pursuant to Article 19(2)(a) of the Statute of 3 October 2006, 14 

December 2006, in The Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06 (OA4), para 22. While specifying the 

Rome Statute parameters of the jurisdiction of the ICC, the Appeals Chamber of the ICC stated as follows: 

The jurisdiction of the Court is defined by the Statute. The notion of jurisdiction has four different 

facets: subject-matter jurisdiction also identified by the Latin maxim jurisdiction ratione materiae, 

jurisdiction over persons, symbolized by the Latin maxim jurisdiction ratione personae, territorial 

jurisdiction—jurisdiction ratione loci—and lastly jurisdiction ratione temporis. These facets find 

expression in the Statute. 

207 Rome Statute, article 5. 
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the forcible displacements in the BKL, Kraya Commune, and LS2 Dam development projects in 

Cambodia may satisfy all the legal requirements of the crime against humanity of forcible transfer 

of population under the Rome Statute. Therefore, those heinous DIFDs may come within the 

subject-matter jurisdiction of the ICC.  

Secondly, the Rome Statute provides the ICC with a prospective208 and non-retroactive209 temporal 

jurisdiction over the crimes committed in initial signatory States Parties after 1 July 2002.210 The 

forcible displacements in the BKL, Kraya Commune, and LS2 Dam development projects in 

Cambodia took place after that stipulated time. Furthermore, one of the initial signatory States 

Parties is Cambodia, which signed the Rome Statute on 23 October 2000 and deposited the 

instrument of its ratification on 11 April 2002.211 Therefore, the ICC’s temporal jurisdiction may 

be invoked in those Cambodian DIFD cases.  

Thirdly, due to the stated signature and ratification of the Rome Statute by Cambodia, it is a State 

Party. The forcible displacements in the BKL, Kraya Commune, and LS2 Dam development 

projects occurred in the territory of Cambodia. Hence, the ICC’s territorial jurisdiction may be 

invoked regarding these heinous DIFDs, irrespective of the nationality of the perpetrators.212  

 
208 Ibid, article 11.  

209 Ibid, article 24. 

210 Article 126(1) of the Rome Statute addresses the time of its entry into force: 

This Statute shall enter into force on the first day of the month after the 60th day following the date of 

the deposit of the 60th instrument of ratification, acceptance, approval or accession with the Secretary-

General of the United Nations. 

This condition was satisfied on 11 April 2002 and the Rome Statue came into force on 1 July 2002. See Marlies 

Glasius, The International Criminal Court: A Global Civil Society Achievement (New York: Routledge, 2017), 

xiii. 

211 “States Parties to the Rome Statute: Cambodia,” International Criminal Court, 11 March 2003, accessed 19 

February 2022, https://asp.icc-cpi.int/en_menus/asp/states%20parties/asian%20states/Pages/cambodia.aspx. 

212 Rome Statute, article 12(2)(a). 
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Fourthly, regarding personal jurisdiction, the Rome Statute assigns jurisdiction to the ICC over 

crimes committed only by a natural person,213 who is a national of any of the State Parties214 and 

not “under the age of 18 at the time of the alleged commission of a crime”.215 Therefore, any adult 

perpetrator of the forcible displacements in the BKL, Kraya Commune, and LS2 Dam development 

projects in Cambodia may come under the ICC’s personal jurisdiction. In this regard, it is pertinent 

to mention that the institutions and companies involved in those DIFDs are not natural persons and 

hence, may not directly fall within the ICC’s personal jurisdiction. However, the businessmen and 

the personnel of business institutions and companies are natural persons, and hence, the ICC’s 

personal jurisdiction may reach them through the notions of individual criminal responsibility216 

or superior responsibility.217 Therefore, the ICC may prosecute the corporate, political, military, 

and other State or State-sponsored actors of the illustrated heinous DIFDs.   

4.6.2 Admissibility Issues vis-à-vis Cambodian Heinous DIFDs  

As discussed in chapter 3, the Rome Statute establishes three admissibility barriers regarding the 

ICC’s jurisdiction: a) the principle of complementarity in articles 17(1)(a) and 17(1)(b) (also in 

the preamble and article 1), b) the principle of gravity threshold in article 17(1)(d), and c) ne bis 

in idem—or the principle of double jeopardy—in articles 17(1)(c) and 20.218 The thesis submits 

 
213 Ibid, article 25(1). 

214 Ibid, article 12(2)(b). 

215 Ibid, article 26. 

216 Rome Statute, article 25. 

217 Rome Statute, article 28. 

218 ICC, Appeals Chamber Judgment on the Appeal of Mr. Thomas Lubanga Dyilo Against the Decision on the 

Defence Challenge to the Jurisdiction of the Court Pursuant to Article 19(2)(a) of the Statute of 3 October 2006, 14 

December 2006, in The Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06 (OA4), para 23. 
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that no such barrier is likely to exist regarding the illustrated DIFD cases in Cambodia. Therefore, 

these cases are likely to be admissible in the ICC.  

Firstly, the principle of complementarity219 denotes the ICC’s intended action only in case of a 

State’s genuine unwillingness or inability to investigate or prosecute offences.220 Referring to a 

ruling of the ICC’s Appeals Chamber,221 chapter 3 argued that a State’s inaction, i.e., the absence 

of an ongoing or closed national investigation, negates the question of complementarity, rendering 

a case admissible in the ICC.222 Regarding the forcible displacements in the BKL, Kraya 

Commune, and LS2 Dam development projects in Cambodia, an ongoing or closed national 

investigation has been absent so far. Besides, due to the deep involvement of the Cambodian 

Ruling Elite and administrative organs in these displacements, such a national investigation is 

likely improbable. Therefore, based on the ground of inaction, the first barrier of complementarity 

is unlikely to stand in the way of these displacements’ prosecution in the ICC.  

 
219 The preamble of the Rome Statue emphasizes that “the International Criminal Court established under this Statute 

shall be complementary to national criminal jurisdictions”. In addition, article 1 of the Rome Statute reiterates that the 

ICC “shall be complementary to national criminal jurisdictions”. 

220 Judge Hans-Peter Kaul, “The International Criminal Court – Its Relationship to Domestic Jurisdictions,” in The 

Emerging Practice of the International Criminal Court, eds. Carsten Stahn and Göran Sluiter (Leiden: Martinus 

Nijhoff Publishers, 2009), 33. 

221 ICC, Appeals Chamber Judgment on the Appeal of Mr. Germain Katanga Against the Oral Decision of Trial 

Chamber II of 12 June 2009 on the Admissibility of the Case, 25 September 2009, in The Prosecutor v. Germain 

Katanga and Mathieu Ngudjolo Chui, ICC-01/04-01/07 OA 8, para 78. 

222 Kristýna Urbanová, “The Principle of Complementarity in Practice,” in The Rome Statute of the ICC at Its 

Twentieth Anniversary: Achievements and Perspectives, ed. Pavel Šturma (Leiden: Brill Nijhoff, 2019), 166. 
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Secondly, referring to a decision of the ICC Appeals Chamber,223 chapter 3 established that the 

criterion of gravity224 for admissibility of a case is currently inconsequential,225 and that only trivial 

DIFD cases will be unworthy of the ICC’s consideration.226 Considering the nature and scale of 

the forcible displacements in the BKL, Kraya Commune, and LS2 Dam development projects in 

Cambodia, this thesis submits that these displacements are not trivial in nature and likely to pass 

the ICC’s admissibility standard.  

Thirdly, the Rome Statute’s prohibition against double jeopardy227 is unlikely to apply to the 

perpetrators of the forcible displacements in the BKL, Kraya Commune, and LS2 Dam 

development projects in Cambodia. So far, no perpetrator of those displacements has been properly 

tried, either by the ICC or by any court of national jurisdiction, for the offence of forcible transfer 

of population. Therefore, the third admissibility barrier is unlikely to be applicable in those DIFD 

cases.  

Through three different cases of DIFD in Cambodia, this chapter has demonstrated that the 

prosecution of a heinous DIFD as a crime against humanity of forcible transfer of population under 

 
223 ICC, Appeals Chamber Judgment on the Prosecutor’s Appeal Against the Decision of Pre-Trial Chamber I Entitled 

“Decision on the Prosecutor’s Application for Warrants of Arrest, Article 58”, 13 July 2006, in Situation in the 

Democratic Republic of the Congo (The Prosecutor v. Bosco Ntaganda), ICC-01/04, para 32. 

224 Rome Statute, article 17(1)(c). 

225 William A. Schabas, “Gravity and the International Criminal Court,” in Protecting Humanity: Essays in 

International Law and Policy in Honour of Navanethem Pillay, ed. Chile Eboe-Osuji (Leiden: Martinus Nijhoff 

Publishers, 2010), 706; Margaret M. deGuzman, The International Criminal Court’s Gravity Jurisprudence at Ten, 

Washington University Global Studies Law Review 12, No. 3 (2013): 476. 

226 Margaret M. deGuzman, “Gravity and the Legitimacy of the International Criminal Court,” Fordham International 

Law Journal 32, no. 5 (2009): 1465. See also ICC, Appeals Chamber Judgment on the Prosecutor’s Appeal Against 

the Decision of Pre-Trial Chamber I Entitled “Decision on the Prosecutor’s Application for Warrants of Arrest, Article 

58”, 13 July 2006, in Situation in the Democratic Republic of the Congo (The Prosecutor v. Bosco Ntaganda), ICC-

01/04, para 40. 

227 Rome Statute, article 20. 
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the Rome Statute should be a reasonable probability, not a legal fantasy. However, considering the 

context’s novelty and the Rome Statute’s limited application so far, such prosecution may seem 

radical. Nevertheless, as the nature and context of crimes may evolve radically, so should the 

mechanism of justice.  

---------------------------------
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Chapter 5 

Conclusion 

With time, human civilization is advancing exponentially, and so are its demands and activities. 

Consequently, numerous development projects are being undertaken worldwide. Many of these 

projects are essential and comply with international human rights standards. Meanwhile, many 

others are ostensibly undertaken in the name of public interest but truly representing flagrant 

violations of international human rights norms. Justice demands that no violation of human rights 

should go unnoticed and unpunished. Hence, no perpetrators—even those who grossly violate 

human rights invoking the rhetoric of development—should be spared without facing any legal or 

judicial proceedings, national or international. Otherwise, that will encourage and perpetuate the 

culture of impunity. 

The thesis has unveiled heinous displacements in development projects as grossly violative of 

international human rights norms to an extent that may justify criminal prosecution. The thesis has 

further exposed that such development projects, causing heinous displacements, are often 

sponsored by States themselves. Additionally, due to the lack of a national legal mechanism or the 

presence of evasive actions and abuse of sweeping power by the State machinery, accountability 

and proper judicial actions sometimes become unthinkable. Therefore, the core objective of the 

thesis has been: to situate a heinous development-induced forcible displacement (hereinafter 

“DIFD”) within the expanding domain of the crime against humanity of forcible transfer of 

population; to demonstrate how the elements of the crime may be satisfied in DIFD cases; and 

thereby, to suggest the International Criminal Court (hereinafter the “ICC”) in case of a State’s 

inaction as the forum for prosecuting the perpetrators of heinous DIFDs. This thesis is therefore 
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an attempt to explore the pathway for the perpetrators of heinous DIFDs to face trial and end the 

prevalent culture of impunity in such cases. 

Chapter 1 of the thesis presented a brief worldwide context of how heinous displacements in 

development projects emerge as violative of international human rights norms, and rendered a 

general overview of such violations worldwide. In addition, the chapter argued that sometimes 

DIFDs become heinous enough to fall within the domain of the crime against humanity of forcible 

transfer of population under the Rome Statute.1 Moreover, while it is true that any such offence 

may be investigated or prosecuted in the national domain, sometimes a State’s inability or 

unwillingness may be observed in that regard. This chapter laid the foundation of the instant study 

to appraise the viability of prosecution of the perpetrators of heinous DIFDs in the ICC. It 

established the proposition that with the extending domain of crimes against humanity, such 

prosecution is feasible under the category of crime against humanity of forcible transfer of 

population, as enshrined in article 7(1)(d) of the Rome Statute.  

In support of that proposition, chapter 2 thoroughly discussed the historical background of crimes 

against humanity and how the concept has evolved over time. In that regard, statutes of different 

international criminal tribunals have been analyzed, and juristic opinions have been consulted. 

Thereby, the hypothesis of the extending nature of the crime against humanity of forcible transfer 

of population has been substantiated. Due to the expanding nature of the domain of crimes against 

humanity, the inclusion of atrocious DIFDs in that domain is doctrinally feasible, the chapter 

argued. To further substantiate that argument, the chapter referred to an emerging desire in the 

 
1 United Nations General Assembly, Rome Statute of the International Criminal Court (last amended 2010) (adopted 

on 17 July 1998 by the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an 

International Criminal Court, entered into force on 1 July 2002), ISBN No. 92-9227-227-6, https://www.icc-

cpi.int/resource-library/documents/rs-eng.pdf, hereinafter referred to as the “Rome Statute”. 
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international community to endorse homogenous responses to DIFDs and conventionally 

recognized displacements, e.g., conflict-induced displacements. That desire is based on the 

consideration that the consequences and human impacts in all these displacements are identical. In 

that regard, the chapter mentioned the aspiration of the international community to distinctly adopt 

the notion of crimes against humanity. The aspiration was twofold: a) to safeguard people from 

such inhuman consequences and sufferings, and b) in case of any breach to that safeguard, to pave 

the pathway for the perpetrators’ prosecution universally or internationally. The chapter 

demonstrated that the provisions of crimes against humanity in the Rome Statute reflect the 

customary international law’s progressive evolution, which includes the evolution of the 

displacement crimes as crimes against humanity. Through these arguments and demonstrations, 

chapter 2 of the thesis has established the preliminary jurisprudential basis for the prosecution of 

heinous DIFDs under the Rome Statute framework of the crime against humanity of forcible 

transfer of population. 

In accordance with this jurisprudential basis, chapter 3 of the thesis established the core argument 

that heinous DIFDs may fall within the ambit of the crime against humanity of the forcible transfer 

of population under the Rome Statute, and hence, the concerned perpetrators may be prosecuted 

in the ICC. In substantiating that argument, the chapter specifically dealt with each and every 

element of the crime against humanity of the forcible transfer of population under the Rome Statute 

and demonstrated how those elements may be satisfied in cases of heinous DIFDs. The case laws 

of the ICC and the international crimes tribunals worldwide have been referred to, analyzed, and 

interpreted in corroborating the relevant points of law. The related issues of jurisdiction and 

admissibility have been discussed, and the feasibility of the DIFD prosecution as a crime against 

humanity of forcible transfer of population has been assessed. Based on all the legal discussion, 
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analysis, and assessment, the chapter demonstrated that all the requirements of jurisdiction, 

admissibility, and relevant elements of the crime against humanity of forcible transfer of 

population under the Rome Statute may be satisfied in the case of a heinous DIFD. Therefore, 

prosecution of a heinous DIFD by the ICC as a crime against humanity of forcible transfer of 

population under the Rome Statute framework is legally feasible. Chapter 3 of the thesis 

theoretically substantiates the core thesis proposition, suggesting the ICC as a viable forum for a 

heinous DIFD prosecution, subject to a State’s inaction and policy discussion and decision of the 

international community. Chapter 4, rendering a case study, provides a factual example for such 

prosecution.  

Cambodia serves as the case study for the analysis in chapter 4. In recent years, Cambodia has 

become a hotspot for DIFDs, and grave human rights violations have been frequently reported in 

such displacements. The chapter discussed and analyzed DIFD incidents in Cambodian urban, 

rural, and indigenous areas, highlighting gross human rights violations countrywide. The chapter 

also demonstrated that the chapeau and specific elements and related issues of the crime against 

humanity of forcible transfer of population may be satisfied in the case of Cambodian DIFDs. The 

chapter also resolved that in the prevalent dystopic situation in Cambodia—where the laws, legal 

framework, and legal system have been subject to abuse of State power and politics, and thereby, 

ineffective—the national prosecution of such heinous crimes is highly improbable. Therefore, to 

end the culture of impunity in these cases, an international mechanism like the ICC may and should 

step in to deliver justice. Thus, through the discussion and analysis of the Cambodian DIFDs, 

chapter 4 substantiated the factual feasibility and necessity of an atrocious DIFD prosecution in 

the ICC in case of a State’s inaction.  
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Based on the findings of the earlier chapters, it is submitted that the thesis’ proposition of 

prosecuting a heinous DIFD as a crime against humanity of forcible transfer of population under 

the Rome Statute has a solid legal and factual basis. However, the thesis is not inclined to create 

the reductive impression that related circumstances are already poised to initiate such prosecution 

or address DIFDs in that manner. Besides, based on the prosecution and conviction history of the 

ICC so far and the international community’s reactions to that, a DIFD prosecution may result in 

varying implications. Those who appreciate the justice and deterrence aspects of the ICC would 

welcome such a prosecution as a tool of justice and deterrence against ongoing grave human rights 

violations in DIFDs. Contrarily, those who tend to view the process of the ICC as a promoter of 

neo-colonialism could reject such a prosecution, considering it as a neo-colonial tool to suppress 

countries’ development initiatives. These implications of the prosecution of heinous DIFDs under 

the Rome Statute framework may and should be a subject for future research. However, before the 

thesis concludes, a glimpse of these implications deserves a brief note in the context of the present 

study.  

The probable allegation of ‘neo-colonialism’2 against the DIFD prosecution in the ICC will be 

akin to that of other Rome Statute crimes’ prosecution in the ICC if the ICC’s legacy of prosecution 

and conviction continues to be Afro-centric. The allegation is mainly centred around two issues: 

a) that the ICC practices selective prosecution by largely indicting Africans and leaving 

Westerners, and b) that the ICC is a Western hegemonic tool maneuvered through its nexus with 

 
2 The term ‘neo-colonialism’ has been used in the post-colonial aftermath to expound the “continuing political and 

economic dependency of African states to their former colonial masters”. For a detailed consideration of the 

conceptual analysis of the term, see Res Schuerch, The International Criminal Court at the Mercy of Powerful States: 

An Assessment of the Neo-Colonialism Claim Made by African Stakeholders (The Hague: T. M. C. Asser Press, 2017), 

2-3. 
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the United Nations Security Council (hereinafter the “UNSC”).3 The allegation’s root lies basically 

in one fact—the African cases’ predominance in the ICC.4 African political leaders started 

propagating the allegation when their efforts to have the cases of Sudanese President Omar al-

Bashir and Kenyan President Uhuru Kenyatta suspended by the ICC failed.5 Alleging that Africa 

is the sole target of the ICC, the African leaders branded it as neo-colonial, biased, and racist.6 

Proponents of this notion portrayed the ICC as an evidence of the colonialism’s continuation in a 

varying style7 and as a new Western mechanism “to further demean the already demeaned victims 

of past colonialism”.8 In response, jurists have attempted to find the rationales behind the 

allegation. Some have denied the allegation altogether, mentioning the concerned leaders’ political 

objectives and self-interests behind its invocation.9 However, upon tracing the allegation’s catalyst 

 
3 Lea Schneider, “The International Criminal Court (ICC) – A Postcolonial Tool for Western States to Control 

Africa?,” Journal of International Criminal Law (JICL) 1, no. 1 (2020): 90. 

4 The statistics of the activities of the ICC from its inception is pertinent here. So far, all the ICC’s forty-three 

indictments and all the concluded cases involved only Africans. Besides, the ICC has so far launched investigations 

in thirteen situations, ten of which are in African countries. However, the recent trend in the ICC’s activities appears 

to be reversing. Since 2019, eight preliminary examinations out of ten involved non-African countries and included 

individuals from the UK and USA, permanent member States of the UNSC. See for details Derrick M. Nault, Africa 

and the Shaping of International Human Rights (Oxford: Oxford University Press, 2020), 144, 150, 151 and 160; 

Schneider, The International Criminal Court, 93. 

5 Schneider, The International Criminal Court, 92. 

6 Sosteness Francis Materu, “A Strained Relationship: Reflections on the African Union’s Stand Towards the 

International Criminal Court from the Kenyan Experience,” in Africa and The International Criminal Court, eds. 

Gerhard Werle, Lovell Fernandez, and Moritz Vormbaum (The Hague: T. M. C. Asser Press, 2014), 213. 

7 Kamari Maxine Clarke, Affective Justice: The International Criminal Court and The Pan-Africanist Pushback 

(Durham: Duke University Press, 2019), 31. In the book, Professor Clarke has given a detailed overview of the post-

colonial African concerns vis-à-vis the ICC and related other issues. In another book, she even raised the concern 

regarding the ICC’s scope of intervention as a tool to undermine the sovereignty of the formerly colonized African 

States. For a detailed consideration of the issue, see Kamari Maxine Clarke, Fictions of Justice: The International 

Criminal Court and the Challenge of Legal Pluralism in Sub-Saharan Africa (Cambridge: Cambridge University 

Press, 2009), 240. For a detailed consideration of the critical responses to the concerns in the later book, see Lauren 

A. Engels, “Book Review – Fictions of Justice: The International Criminal Court and the Challenge of Legal Pluralism 

in Sub-Saharan Africa,” Journal of Contemporary African Studies 39, no. 2 (2021): 305-307. 

8 Ibid, 93. 

9 For example, Lugano considers that the African politicians propagated the neocolonial narrative for serving their 

own political agenda, interests, and objectives. For a detailed consideration, see Geoffrey Lugano, “Counter-Shaming 
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factors, most jurists have considered such an allegation as an opportunity to review the ICC’s 

lacunae and accordingly fill them for a much stronger ICC.10 Behind the ICC’s high number of 

African cases, various factors acted in conjunction. The African continent has been a venue of “a 

relatively higher prevalence of conflicts”,11 especially after the ICC has come into existence,12 and 

significant perpetration of “crimes against humanity, war crimes and genocide”, which have often 

been committed by governments against their own nationals in those conflicts.13 Offences 

committed have been of significant gravity and created a large number of victims.14 Unfortunately, 

the African States, in general, have not been privileged with efficient and dependable legal systems 

for trying such grave offences.15 In addition, there has been a general lack of “political will to bring 

to justice violators of international humanitarian law, who in most cases are prominent State actors, 

 
the International Criminal Court’s Intervention as Neocolonial: Lessons from Kenya,” International Journal of 

Transitional Justice 11, no. 1 (2017): 11. See also Schneider, The International Criminal Court, 91; Nault, Africa and 

the Shaping of International Human Rights, 155. 

10 Margaret M. deGuzman, “Is the ICC Targeting Africa Inappropriately? A Moral, Legal, and Sociological 

Assessment,” in Contemporary Issues Facing the International Criminal Court, ed. Richard H. Steinberg (Leiden: 

Brill Nijhoff, 2016), 337; M. Cherif Bassiouni and Douglass Hansen, “The Inevitable Practice of the Office of the 

Prosecutor,” in Contemporary Issues Facing the International Criminal Court, ed. Richard H. Steinberg (Leiden: Brill 

Nijhoff, 2016), 309. See also Schneider, The International Criminal Court, 91; Nault, Africa and the Shaping of 

International Human Rights, 160. 

11 Charles C. Jalloh, “Africa and the International Criminal Court: Collision Course or Cooperation?,” North Carolina 

Central Law Review 34, no. 2 (2012): 206. 

12 Charles Chernor Jalloh, “Regionalizing International Criminal Law?,” International Criminal Law Review 9, no. 3 

(2009): 455. 

13 Emmanuel Okurut and Hope Among, “The Contentious Relationship Between Africa and the International Criminal 

Court (ICC),” Journal of Law and Conflict Resolution 10, no. 3 (2018): 28. 

14 For example, the numbers of victims in Sudan’s Darfur, DR Congo, and Uganda are 2.5 million, 2 million, and 1.3 

million respectively. See Richard H. Steinberg, “Introduction to Part 7,” in Contemporary Issues Facing the 

International Criminal Court, ed. Richard H. Steinberg (Leiden: Brill Nijhoff, 2016), 308. See also Harmen van der 

Wilt, “Selectivity in International Criminal Law: Asymmetrical Enforcement as a Problem for Theories of 

Punishment,” in Why Punish Perpetrators of Mass Atrocities?: Purposes of Punishment in International Criminal 

Law, eds. Florian Jeßberger and Julia Geneuss (Cambridge: Cambridge University Press, 2020), 311. 

15 Jalloh, Africa and the International Criminal Court, 206. 
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including heads of States and government or their surrogates in the security forces”16.17 The 

African political leaders’ “individualization of criminal responsibility”18 and the political process 

behind it made the scenario worse.19 These inherent problematic issues of the African States, 

coupled with the ICC’s jurisdictional issues, have contributed to the high number of African cases 

in the ICC. The ICC has had a wide jurisdictional reach in Africa since, statistically, this continent 

alone represents around one-third of the Rome Statute’s States parties.20 Furthermore, the African 

States have been responsible for a high number of self-referred situations.21 On the contrary, the 

ICC lacks universal jurisdiction22—which precludes it from reaching many grave situations in non-

member States beyond the African region23—and “legitimacy or backing at this point to go to 

politically sensitive places—places where a major power might object”.24 Finally, the ICC has 

been under “external pressure to prosecute as many cases as possible in order to satisfy its value-

oriented goal”25 enshrined in the Rome Statute, i.e., to “guarantee lasting respect for and the 

enforcement of international justice”.26 All these rationales explain the high number of African 

cases and defendants in the ICC and indicate that it is not driven by a nefarious intent of selective 

 
16 Schneider, The International Criminal Court, 108. 

17 Ibid. 

18 Clarke, Why Africa?, 330. 

19 Ibid. 

20 Ibid, 326. 

21 Schneider, The International Criminal Court, 100; Schuerch, The International Criminal Court, 4. 

22 deGuzman, Is the ICC Targeting Africa Inappropriately?, 335. Referring to this lacking and to the UNSC’s 

exclusive referral power regarding situations in the ICC’s non-state parties, Professor deGuzman attributed the failure 

of Afro-centric prosecution to the UNSC and not to the ICC itself. 

23 Bassiouni and Hansen, The Inevitable Practice of the Office of the Prosecutor, 322. 

24 Miranda Sieg, “The International Criminal Court: The Long Arm of Neocolonialism?,” The International Affairs 

Review, 2 November 2009, accessed 16 September 2021, https://www.iar-gwu.org/blog/2009/11/02/the-international-

criminal-court-the-long-arm-of-neocolonialism. 

25 Bassiouni and Hansen, The Inevitable Practice of the Office of the Prosecutor, 309. 

26 Rome Statute, article 1. 
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prosecution.27 While it is true that the selectivity issue is a complicated one and may itself be a 

subject of further research, these rationales apparently negate this facet of the ICC’s 

neocolonialism criticism.  

Nevertheless, the factors above do not necessarily invalidate the other facet of the criticism, i.e., 

the ICC is a Western hegemonic tool vis-à-vis the UNSC’s crucial role in it.28 In the ICC’s exercise 

of jurisdiction, the UNSC can intervene by subverting gravity considerations through its referral 

and deferral powers, which are susceptible to undemocratic abuse by its five permanent member 

States (hereinafter the “P5 States”).29 The discarded referral of the Syrian situation to the ICC is a 

glaring instance of such abuse and lays bare the “interdependence between the rule of law and 

power politics”.30 While due to this institutional lacuna, rejecting any prosecution by the ICC is a 

“short circuit”,31 the capability of the P5 States to “establish neo-colonial asymmetries”32 should 

not be denied and left unaddressed by the international community.33 In this regard, the 

 
27 Fatou Bensouda, a former Chief Prosecutor of the ICC, highly condemned the allegation of Afro-centric prosecution 

of the ICC: 

With due respect, what offends me most when I hear criticisms about the so-called African bias is 

how quick we are to focus on the words and propaganda of a few powerful, influential individuals 

and to forget about the millions of anonymous people that suffer from these crimes . . . because all 

the victims are African victims. (Citation omitted) 

Cited in Abdul Tejan-Cole, “Is the ICC’s Exclusively African Case Docket a Legitimate and Appropriate Intervention 

or an Unfair Targeting of Africans?,” in Contemporary Issues Facing the International Criminal Court, ed. Richard 

H. Steinberg (Leiden: Brill Nijhoff, 2016), 370. 

28 Schneider, The International Criminal Court, 100 and 108.  

29 Schuerch, The International Criminal Court, 291. See also van der Wilt, Selectivity in International Criminal Law, 

311. 

30 Schuerch, The International Criminal Court, 288. See also deGuzman, Is the ICC Targeting Africa 

Inappropriately?, 335.  

31 Schneider, The International Criminal Court, 100. 

32 Schuerch, The International Criminal Court, 291. 

33 For a detailed consideration of how these issues may be addressed and resolved, see Amelia Couture, “The Politics 

of International Justice: The Security Council’s Impact on the Independence, Effectiveness and Legitimacy of the 

International Criminal Court,” International Human Rights Internship Working Paper Series 3, no. 2 (2015): 21-29. 
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international community should adopt Professor Mark A. Drumbl’s ‘critique and growth’ 

approach, i.e., growth by recognizing and properly addressing deficiencies.34 Otherwise, the ICC 

will be vulnerable in exercising its mandate, jurisdiction, and serving its purpose. In addition, any 

prosecution, including that of the DIFDs, by the ICC will continue to face criticism and legitimacy 

or credibility crisis.  

A study on the comprehensive list of remedies to strengthen the ICC and to put its prosecutions on 

a solid footing should be a subject for further research and is beyond the scope of this thesis. 

However, based on the brief discussion above, the thesis submits that the ICC’s criticism of being 

neo-colonial has nothing special to do with the DIFD prosecution. In addition, as the thesis has 

submitted at the very beginning, resorting to the ICC for the prosecution of a heinous DIFD may 

only be the last viable option and is limited to highly grave situations. In other words, such a DIFD 

prosecution as a crime against humanity of forcible transfer of population is conditional upon any 

State’s inaction and fulfillment of the Rome Statute criteria. This is the spirit of the Rome Statute 

framework itself, and this thesis never intends to undermine the spirit by suggesting the framework 

as a general tool to intervene in a State’s development paradigm. The thesis aspires that the 

international community will address the general neo-colonial concerns and issues pertaining to 

the ICC’s prosecution, as discussed above. In that way, the specific concern—i.e., a DIFD 

prosecution might be used as a neo-colonial tool to suppress a country’s development agenda—

will be automatically averted, the thesis submits.  

 
See also Schneider, The International Criminal Court, 95 and 107; deGuzman, Is the ICC Targeting Africa 

Inappropriately?, 337. 

34 Mark A. Drumbl, Atrocity, Punishment, and International Law (Cambridge: Cambridge University Press, 2007), 

209. 
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Despite limitations, concerns, and mixed reactions,35 many jurists have pointed out various positive 

impacts, in general, of the ICC and its prosecution of heinous crimes under the Rome Statute. This 

thesis aspires that the prosecution of heinous DIFDs in the ICC should be no exception to those 

general positive impacts. An elaborate study on the positive impacts of such a prosecution and 

reconciling the study vis-à-vis the debate on productive and counterproductive impacts of 

international trials and international criminal justice, in general, would be intriguing. But such an 

elaborate study would exceed the limited scope of an LLM thesis and hence is left for a future 

stand-alone research project. For now, this thesis just pragmatically aspires to be a ‘critic of the 

critics’ of the international criminal justice regime.36  

In this spirit, this paragraph will briefly discuss different positive impacts which may ensue from 

the DIFD prosecution in two ways: a) general impacts like those of the other Rome Statute crimes’ 

prosecution in the ICC, and b) specific impacts. In general, jurists consider the prosecution of any 

atrocious crime in the ICC to have several general positive impacts, which are likely to ensue in 

the case of prosecution of heinous DIFDs. For example, such a prosecution generally contributes 

 
35 For a detailed general consideration of the ICC’s lacuna, contested issues, or mixed reactions and these may be 

addressed, see Marieke de Hoon, “The Future of the International Criminal Court: On Critique, Legalism and 

Strengthening the ICC’S Legitimacy,” International Criminal Law Review 17, no. 4 (2017): 591-614; Joanna 

Nicholson, ed., Strengthening the Validity of International Criminal Tribunals (Leiden: Brill Nijhoff, 2018); Richard 

H. Steinberg, ed., The International Criminal Court: Contemporary Challenges and Reform Proposals (Leiden: Brill 

Nijhoff, 2020); Michael J. Struett, The Politics of Constructing the International Criminal Court: NGOs, Discourse, 

and Agency (New York: Palgrave Macmillan, 2008); Marlies Glasius, The International Criminal Court: A Global 

Civil Society Achievement (New York: Routledge, 2017); Yvonne Dutton, Rules, Politics, and the International 

Criminal Court: Committing to the Court (New York: Routledge, 2013). 

36 Gerry Simpson, “International Criminal Law: The Next Hundred Years,” in The Oxford Handbook of International 

Criminal Law, eds. Kevin Jon Heller, Frédéric Mégret, Sarah M. H. Nouwen, Jens David Ohlin, and Darryl Robinson 

(Oxford: Oxford University Press, 2020), 849. 
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to strengthening and spreading criminal justice37 and the prominence of accountability,38 and 

eradicating the culture of impunity.39 Thereby, it may play a vital role in upholding the ideals of 

global justice40 and the rule of law41and ingraining “respect for international law, retribution, 

avoidance of personal vengeance, and national reconciliation”.42 It conveys a symbolic message 

of condemnation of international crimes by the international community and caution against the 

perpetrator’s confidence in impunity.43 In that way, it may facilitate the advancement of 

“international peace, stability, security, harmony, and prosperity”.44 Meanwhile, such a 

prosecution leaves, in different ways, general positive impacts on human rights protection and the 

victims’ healing process. For example, it is commonly seen to cause global prosecutorial and social 

deterrence to gross human rights violations45and entrench socio-legal norms that “help human 

compassion to prevail over cruelty”.46 In that way, and through a transformative process of norm 

 
37 Kirsten Ainley, “The International Criminal Court on Trial,” Cambridge Review of International Affairs 24, no. 3 

(2011): 331. 

38 Payam Akhavan, “Beyond Impunity: Can International Criminal Justice Prevent Future Atrocities?,” The American 

Journal of International Law 95, no. 1 (2001): 9; Sterio, The International Criminal Court, 478. 

39 Milena Sterio, “The International Criminal Court: Current Challenges and Prospect of Future Success,” Case 

Western Reserve Journal of International Law 52, no. 1 (2020): 478; Ainley, The International Criminal Court on 

Trial, 331. See also Nault, Africa and the Shaping of International Human Rights, 142, 151, 155 and 159. 

40 Anja Seibert-Fohr, Prosecuting Serious Human Rights Violations (Oxford: Oxford University Press, 2009), 2. 

41 Christopher W. Mullins and Dawn L. Rothe, “The Ability of the International Criminal Court to Deter Violations 

of International Criminal Law: A Theoretical Assessment,” International Criminal Law Review 10, no. 5 (2010): 784. 

42 David Wippman, “Atrocities, Deterrence, and the Limits of International Justice,” Fordham International Law 

Journal 23, no. 2 (1999): 474. 

43 van der Wilt, Selectivity in International Criminal Law, 306. 

44 Song, International Criminal Court-Centred Justice, 14. 

45 Jakob von Holderstein Holtermann, “A “Slice of Cheese”—A Deterrence-Based Argument for the International 

Criminal Court,” Human Rights Review 11, no. 3 (2010): 313; Hyeran Jo and Beth A. Simmons, “Can the International 

Criminal Court Deter Atrocity?,” International Organization 70, no. 3 (2016): 469; Nault, Africa and the Shaping of 

International Human Rights, 152 and 159. 

46 Sang-Hyun Song, “Preventive Potential of the International Criminal Court,” Asian Journal of International Law 3, 

no. 2 (2013): 203 and 213. 
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internalization and community empowerment,47 it may potentially prevent future international 

crimes and related gross abuses of human rights.48 It also helps identify and eventually reform or 

eradicate the “systemic, institutionalized nature of human rights violations”49 as well as systems 

and structures perpetuating them.50 Positively, it helps in invoking required political and 

institutional changes in limiting repression and improving human rights situations51 by 

constraining governments.52 Moreover, it generally develops a global environment of moral 

sanctity in ensuring additional guarantee for State protection of human rights53 and condemnation 

and prosecution of their gross abuses, even by powerful States or actors.54 Regarding the victims 

of any offence prosecutable by the ICC, a prosecution helps reduce “victims’ resentment of 

impunity”55 and guarantees them the symbolism of justice.56 It also contributes to the “social repair 

 
47 Tom Buitelaar, “The ICC and the Prevention of Atrocities: Criminological Perspectives,” Hum Rights Review 17 

(2016): 299. 

48 Benjamin J. Appel, “In the Shadow of the International Criminal Court: Does the ICC Deter Human Rights 

Violations?,” Journal of Conflict Resolution 62, no. 1 (2018): 22. The findings of this study are based on extensive 

statistical analysis and systematic evidence. See also Sang-Hyun Song, “International Criminal Court-Centred Justice 

and Its Challenges,” Melbourne Journal of International Law 17, no. 1 (2016): 4; Nault, Africa and the Shaping of 

International Human Rights, 158. 

49 Mark Kersten, Justice in Conflict: The Effects of the International Criminal Court’s Interventions on Ending Wars 

and Building Peace (Oxford: Oxford University Press, 2016), 21. 

50 Ibid. 

51 Kathryn Sikkink, The Justice Cascade: How Human Rights Prosecutions Are Changing World Politics (New York: 

W. W. Norton & Company, 2011), 187 and 231. 

52 Appel, In the Shadow of the International Criminal Court, 22. 

53 Fausto Pocar, “The Rome Statute of the International Criminal Court and Human Rights,” in The Rome Statute of 

the International Criminal Court: A Challenge to Impunity, eds. Mauro Politi and Giuseppe Nesi (New York: 

Routledge, 2016), 71. 

54 Mirjan Damaska, “What Is the Point of International Criminal Justice,” Chicago-Kent Law Review 83, no. 1 (2008): 

363. 

55 Mullins and Rothe, The Ability of the International Criminal Court, 784; Catherine Gegout, “The International 

Criminal Court: Limits, Potential and Conditions for the Promotion of Justice and Peace,” Third World Quarterly 34, 

no. 5 (2013): 811. 

56 Ibid. 
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of affected communities”.57 Finally, this kind of prosecution raises much-needed awareness about 

international crimes involving mass human rights violations.58 Apart from these general positive 

impacts, a DIFD prosecution, specifically, may act as a norm-setter59 and a precedent in trying 

emerging offences beyond the conventional paradigm.60 It may also signal and embolden national 

criminal justice authorities worldwide to rethink the criminality and prosecutability of non-

conventional offences and acts pertaining to socio-economic and environmental activities.61 

Consequently, it may cause all the actors in development projects, including the corporate entities, 

to be more fearful about judicial, non-judicial, and reputational consequences of gross human 

rights violations62 and, thereby, to act more diligently in the protection of human rights.63 

Importantly for the victims of a heinous DIFD, such prosecution may open the pathway for 

reparation under the Rome Statute framework.64 Last but not least, a DIFD prosecution may help 

justify the international order’s ground-breaking re-organization, which was accomplished in the 

1998 Rome Conference by introducing a permanent international forum for prosecuting any gross 

 
57 Marieke de Hoon, “The Future of the International Criminal Court: On Critique, Legalism and Strengthening the 

ICC’s Legitimacy,” in Strengthening the Validity of International Criminal Tribunals, ed. Joanna Nicholson (Leiden: 

Brill, 2018), 26. 

58 Nault, Africa and the Shaping of International Human Rights, 159. 

59 Song, Preventive Potential of the International Criminal Court, 212. 

60 Jessica Embree, “Criminalizing Land-Grabbing: Arguing for ICC Involvement in the Cambodian Land Concession 

Crisis,” Florida Journal of International Law 27, no. 3 (2015): 420. 

61 Nadia Bernaz, “Can the ICC Combat the Illegal Exploitation of Resources and ‘Land-Grabbing’?,” Rights as Usual, 

17 August 2017, accessed 16 September 2021, https://www.rightsasusual.com/?p=1173. 

62 Nadia Bernaz, “An Analysis of the ICC Office of the Prosecutor’s Policy Paper on Case Selection and Prioritization 

from the Perspective of Business and Human Rights,” Journal of International Criminal Justice 15, no. 3 (2017): 538 

and 542; Neil Hodge, “Accountability Abroad,” Risk Management 64, no. 1 (2017): 33. 

63 Embree, Criminalizing Land-Grabbing, 420; Hodge, Accountability Abroad, 33. 

64 Allard International Justice and Human Rights Clinic, Breaking New Ground: Investigating and Prosecuting Land 

Grabbing as an International Crime (Vancouver: Allard School of Law, 2018), 67. 
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human rights violations.65 All these impacts of a DIFD prosecution are a probability, and the thesis 

pragmatically hopes for the probability’s turning into reality. 

To conclude, despite all the aforementioned difficulties and constraints, the international 

community needs to continue striving to accomplish the goal of justice at any cost against any 

form, conventional or emerging, of gross human rights violations. In achieving that goal, the ICC 

may play a key role in case of a State’s inaction. Irrespective of any limitations, if the ICC 

prosecutes emerging heinous crimes or acts, a non-impunity norm will be set regarding them—

which will contribute to the normative shift in the age-old perception of criminal (non-) 

accountability for gross human rights breaches, even by powerful perpetrators.66 This new ‘justice 

cascade’67 trend should be advanced through the ICC’s prosecution of heinous DIFDs in case of a 

State’s inaction. Doubtlessly, any addition to the process of justice in line with emerging contexts 

is an utmost necessity. Surfacing of issues or problems in a newly adopted process is natural and 

should be promptly addressed to make the ever-changing process of justice flawless. Professor 

Rahman has rightly affirmed that “the search for justice remains a never-ending task of revisiting 

issues”.68 We must continue revisiting issues but not stop striving for justice for anyone suffering 

 
65 Christopher Rudolph, Power and Principle: The Politics of International Criminal Courts (New York: Cornell 

University Press, 2017), 88. 

66 Nault, Africa and the Shaping of International Human Rights, 153. 

67 While referring to the emerging trend of holding even powerful perpetrators “criminally accountable for human 

rights violations” as “justice cascade”, Professor Sikkink further elaborated on the term as follows: 

By justice cascade, I do not mean that perfect justice has been done or will be done, or that most 

perpetrators of human rights violations will be held criminally accountable. Rather, justice cascade 

means that there has been a shift in the legitimacy of the norm of individual criminal accountability 

for human rights violations and an increase in criminal prosecutions on behalf of that norm. The 

term captures how the idea started as a small stream, but later caught on suddenly, sweeping along 

many actors in its wake. (Emphasis added) 

See Sikkink, The Justice Cascade, 5 and 255. 

68 Muhammad Mahbubur Rahman, Criminal Sentencing in Bangladesh: From Colonial Legacies to Modernity 

(Leiden: Brill Nijhoff, 2017), 234. 
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from emerging forms of gross human rights violations. We should remind ourselves that “injustice 

anywhere is a threat to justice everywhere”.69 In that spirit, the ICC, a symbol of justice, should 

respond to the unbearable injustice and irreparable harm suffered by aggrieved DIFD victims. To 

that end, in case of a State’s inaction, the ICC should take the initiative for the desirable and 

feasible prosecution of heinous DIFDs as crimes against humanity of forcible transfer of 

population under the Rome Statute. Particularly, the Office of the Prosecutor of the ICC should be 

more proactive in this regard and act upon its commitment to investigate and prosecute such 

crimes.70 Last but not least, the family of nations, without whose spontaneous support and 

assistance the ICC cannot reach every corner of the world to deliver justice, should also come 

forward. It is high time the ICC and the international community collaborated and took initiatives 

against atrocious DIFDs worldwide to ensure that justice is served, impunity as a probability is 

eradicated, and future heinous DIFDs are prevented.  

--------------------------------- 

 

 

 

 

 
69 Martin Luther King, Jr., “Letter from a Birmingham Jail on 16 April 1963,” African Studies Center - University of 

Pennsylvania, accessed 16 September 2021, https://www.africa.upenn.edu/Articles_Gen/Letter_Birmingham.html. 

70 The Office of the Prosecutor of the International Criminal Court, Policy Paper on Case Selection and Prioritisation 
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