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Abstract

Soft law has been observed to be increasing within the global system, particularly in regions and
issue-areas where scientific and technological knowledge has been substantively integrated into
decision-making and governance. The often-used assumption for the prevalence of such
instruments has been the uncertainty of scientific knowledge. This dissertation examines this
assumption and takes the analysis further by examining contemporary changes to the
international system, such as the number and diversity of state and non-state actors as well as
their relative influence, through a close examination of three cases — the Arctic, Outer Space,
and Climate Change.

This dissertation makes three contributions. Firstly, it proposes that soft law instruments can be
binding or non-binding. Binding soft law instruments, called “soft treaties”, are made up of
permissive, ambiguous, and/or redundant obligations. Secondly, this dissertation empirically
establishes that soft law instruments are becoming more prevalent, as the literature has claimed
but not verified. In order to identify reasons for this prevalence, the dissertation examines a
sample of significant instruments using a mixed methodology that encompasses legal textual
analysis, a review of the International Relations and International Law literature, and interviews
with academics and practitioners. It finds that the prevalence of soft law is an outcome of, ranked
in relative importance: (1) shifting global politics arising from an increasing diversity and
influence of states and non-state actors; (2) coordination despite mutual suspicion; (3) the desire
for states to paper over differences; (4) a desire to avoid constitutional constraints domestically;
(5) the promotion of epistemic communities; (6) a desire to be seen as doing something, and; (7)
iii

the gradual crystallization of harder law. Thirdly, this dissertation examines the potential
implications of these findings which are: (1) the increased opportunities for states to forum shop;
(2) the rise in complacency about soft law-making that may arise from consensus-based decision
making structures; (3) the establishment of path dependency to cooperate within discrete areas
despite diplomatic challenges elsewhere, and; (4) the non-linear evolution of written
international law. In broadening the definition of soft law, this dissertation contributes to
understanding the dynamics between International Relations and International Law.
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Lay Summary

Soft law’s increasing use, and the gaps in the current literature examining its prevalence and
implications, call for a re-examination and further theorizing of this now ubiquitous feature of
the international system. The methodological approach employed in this research will contribute
to the literature by: (1) empirically accounting for the increased recourse to soft law across three
issue areas—the Arctic, Outer Space, and Climate Change; (2) opening the black box of binding
treaties by identifying a particular strand of soft law (i.e. “soft treaties”) and; (3) developing new
insights into the role and influence of soft law. Such an analysis not only helps us gain a better
understanding of the international system, as it exists today, and how it has changed, but also
develops our understanding of the relationship between International Relations and International
Law.
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Chapter 1: Introduction

1.1

Introduction

Since the founding of the United Nations in 1945, the late 20th century has seen an increased
visibility and efficacy of international legal rules, procedures, and organizations.1 These rules
serve to cement the relationships of states. 2 However, similar to the natural sciences,
international law is still replete with uncertainties. These uncertainties arise from its genesis,
whether it is binding, and more fundamentally, what exactly international law entails. In order to
explore the uncertainty of international law and its role in international relations, clear
terminology and classifications are key.

Written international law can be differentiated in several ways, one of which is by using a
spectrum ranging from “soft law”, in the form of resolutions and declarations, to “hard law” in
the form of treaties. Another approach categorizes written agreements in a binary form — nonbinding and binding, the former being soft and the latter hard law. However, these two widely
used definitions generate extremely broad categories that fail to capture the nuances of the more
specific forms of instruments that we see in the international legal system today. The
terminology and classification of soft law are overly simplified and possibly outdated. For
example, the Paris Agreement as well as all three agreements negotiated under the auspices of
the Arctic Council3 are binding but soft and as such fall within a very specific part of the soft–

1

Slaughter Burley 1993, 205.
Simmons 2008.
3
The Arctic Council is made up of eight member states include the following: Canada, Denmark, Iceland, Finland
Norway, Russia, Sweden, and United States, and permanent participants who represent the six indigenous
2

1

hard spectrum. Such instruments classified here as “soft treaties”, are binding documents that are
“soft” in terms of their substantive expectations. An example is a treaty that uses the term
“should” instead of “shall”. This small difference in language can be of great consequence
because a country that fails to comply with a “should” is not subject to the reputational
consequences or enforcement measures that follow the violation of a “shall”. Such instruments
have received almost no attention in the literature. The literature, while also claiming that soft
law (both binding and non-binding) is increasing within the international system, has failed to
empirically substantiate this observation.

Why are states having recourse to soft law, an instrument with weaker degrees of legalization, in
certain regions or issue areas? Soft law is often assumed to be characteristic of areas where
decisions are based on the best available and often uncertain scientific and technological
knowledge. However, can the prevalence of soft law be explained simply by this uncertainty of
science and the ensuing need for flexibility of instruments as knowledge and technology
improves? If so, how certain does scientific knowledge have to be for harder degrees of
legalization to be adopted? How does the inherent uncertainty of science tie into the oftenassumed path of soft to hard legalization? If uncertainty is a constant in the knowledge used to
design these agreements, is the resulting soft law instrument always the best legal solution?

organizations in the region. As of 2017, there were 13 non-Arctic states and 13 intergovernmental organizations that
have been approved observer status within the Arctic Council. Observer states include China (which has since
called itself a “near-Arctic state”), Germany, Poland, South Korea, Singapore, Switzerland, and the United Kingdom
(which also calls itself “the Arctic’s nearest neighbor”). Each of the soft treaties was negotiated “under the umbrella
of” the Arctic Council, as they were, technically, negotiated and concluded outside of the Arctic Council by the
same eight states; China’s Arctic Policy 2018; Arctic Council 2018; United Kingdom Arctic Strategy 2013.

2

Is it also true, as is widely assumed, that issue areas involving “high politics”, such as military
security, are less likely to being governed by soft law? The existing literature — in both
International Relations and International Law — barely investigates the roles that power
disparities or difficult diplomatic relationships play in the choice between different kinds of legal
agreements. Also, to what extent is this choice influenced by the design of the organization
within which these instruments are negotiated? Or are there perhaps other political factors
driving the increasing prevalence of soft law? Finally, what are the potential consequences of a
prevalence of soft law for the international system? This dissertation aims to explore and answer
some of these questions, while also testing the oft-made assumptions underlying the causal
linkage between scientific uncertainty and the prevalence of soft law.

1.1.1

Argument in Brief

This dissertation adopts a broad definition of soft law that includes some binding written legal
instruments as well as non-binding ones. The former, henceforth referred to as ‘soft treaty’, is
defined as a binding instrument containing some combination of permissive language,
ambiguity, and redundancy that leaves it devoid of mandatory, clear, new obligations. The latter
will be referred to as “non-binding soft law”.

Using this definition, it is then confirmed that states have been increasingly negotiating
agreements with weaker degrees of legalization in regions and issue-areas where science-based

3

decision making is central. Framing its analysis by utilizing three discrete regime complexes 4 —
the Arctic, Outer Space, and Climate Change — this research finds that the prevalence of soft
law is not only due to the often-made assumption of uncertainty that is inherent in scientific
knowledge but also to other, political factors that have not yet been sufficiently explored in the
literature. It demonstrates that, within each of the regime complexes examined, states are
increasingly opting to negotiate soft law instruments due to some or all of the following factors:

1. In order to reach consensus and/or adjust to shifting global politics resulting from an
increasing diversity of states and/or changes in their relative influence within and outside
the region or issue-area;
2. In order to facilitate coordination, especially in circumstances of mutual suspicion;
3. In order to paper over existing political differences, especially among states with an
otherwise difficult diplomatic relationship;
4. In order to avoid constitutional constraints, in circumstances where domestic law and
politics limited a government’s freedom of action on the international stage;
5. In order to promote epistemic communities and other non-state actors, the diversity and
influence of which is increasing;
6. In order to be seen as doing something, especially in the eyes of domestic constituencies;
7. In order to eventually build towards hard law; and,

A regime complex defined by Keohane and Victor (2011, 9) as one in which: (1) “elements are loosely linked to
one another, between the poles of integration and fragmentation”; (2) exists “a loosely coupled system of
institutions”; and “has no clear hierarchy or core, yet many of its elements are linked in complementary ways”.
4

4

8. An increasing recognition of the need to use a science-based decision-making process
that also takes into account the uncertainty inherent in science.

As is apparent from the inclusion of this last factor, this dissertation does not deny that soft law’s
prevalence can in part be explained by uncertainty inherent in the natural sciences. However, it
argues that the other, preceding factors provide a more comprehensive understanding of the
reasons why soft law has become more widespread. It should also be noted here that Factor (7)
above is another assumption that is often used to explain soft law’s place in the international
system. While it can, at times be used to explain soft law’s growing presence, this research finds
that the number of soft law instruments has increased through the years without contributing to
the eventual conclusion of hard treaties. Additionally, as this dissertation later demonstrates, the
relative importance of this basket of factors varies across each case study. Within the Arctic, for
example, all factors were found to explain soft law’s prevalence with the often-credited Factor
(8) being proven not to hold true. In the case of Outer Space, Factors (1) – (3), (5), (7), and (8)
were observed to contribute to soft law’s expansion at different periods over the last half century.
Factor (7), for example, was increasingly found not able to explain soft law in recent years. And,
all factors, except for (7) were found to explain the increase in soft law within Climate Change. 5

The two assumptions of soft law highlighted in this dissertation – (i) that it is a solution to incorporating scientific
uncertainty and (ii) it eventually crystallizes to a harder form – were found to be the more prominent ones in my
review of the International Relations literature. The second assumption is largely an observation of the functional
approaches that the soft law-International Relations literature takes, particularly in the early 21st century. More
recent work indicates that soft law can have momentum and impacts of its own and is not simply taking the form of
law-in-waiting. However, what this dissertation tries to do is to point to the broader argument that the International
Relations literature takes on soft law.
5

5

The fundamental rationale of this research is to explore the reasons why states have increasingly
negotiated soft law instruments. In doing so, it finds reasons that are different from, and therefore
additional to, the two reasons (Factors (7) and (8) respectively) often advanced in the literature,
namely that: Soft law is negotiated as a stepping stone to hard law and; Science is inherently
uncertain and therefore requires a soft legal approach.

1.1.2

Brief Outline of Dissertation

Before investigating the causes and introducing the potential consequences of the prevalence of
soft law, this research will first empirically confirm whether that prevalence indeed exists.
Concepts derived from the fields of International Relations and International Law are then used
to advance the understanding of the prevalence of soft law as well as to examine reasons as to
why states choose to opt for non-binding soft law or the binding but soft treaty (as opposed to
hard treaties). This analysis is conducted by focusing on a small sample of agreements in two
regions, the Arctic and Outer Space, and an issue area, Climate Change, that the literature on soft
law has yet to fully explore. These regions and issue areas are governed by a combination of hard
and soft law instruments, with states of varying political influence and technological capabilities
as well as non-state actors playing active roles in the design of those instruments. The selection
criteria for these three case studies is expounded in Section III of this chapter.

Employing a simple quantitative approach to the question of prevalence will allow us to assess
the general trend of soft law agreements within each case study while also identifying a specific
and underexamined form of such agreements, namely soft treaties. Such an approach will,
therefore, test existing theories on soft law against actual evidence. Other approaches will also be
6

used in tandem with this quantitative study: a qualitative approach involving process tracing;
legal textual analyses of the sampled instruments; interviews; and an in-depth review of the
International Relations and International Law literature.

This dissertation has six chapters. This introductory chapter provides a preliminary overview of
this dissertation’s argument on the definition and prevalence of soft law. In doing so, it sets out
the list of preliminary reasons explaining the prevalence of soft law as well as the phenomenon’s
potential implications within the international system. This will then be followed by a discussion
of the methodological approaches and tools used in this dissertation.

Chapter 2 delves deeper into the existing research on soft law in order to identify gaps in the
International Relations literature. A novel form of categorizing and defining soft law will be
proposed. This categorization will form the methodological basis for examining the prevalence
of soft law in the subsequent three case-study chapters. Then, the chapter will hypothesize
reasons as to why states choose soft law instruments over hard treaties.

The following three case-study chapters — 3, 4, and 5 — focus on the regime complexes
governing the Arctic, Outer Space, and Climate Change respectively. All three chapters provide
contextual background on the governance of each region or issue area and then proceed to
illustrate the prevalence of soft law in them. In each chapter, 7–10 instruments are examined to
determine the contributing factors for why states chose to negotiate a non-binding soft law
instrument or a soft treaty. Chapter 6 will summarize the findings from the preceding chapters
and suggest potential consequences of soft law’s growing prevalence.
7

1.2

Argument

International law instruments seek to formalize cooperation among states and to constrain their
behaviour. This is done with a range of instruments of varying degrees of legalization. There are
three primary and two subsidiary “sources of international law”, according to Article 38.1 of the
International Court of Justice (ICJ) Statute:
a. “international conventions, whether general or particular, establishing rules
expressly recognized by the contesting states;
b. international custom, as evidence of a general practice accepted as law;
c. the general principles of law recognized by civilized nations;
d. subject to the provisions of Article 59 6, judicial decisions and the teachings of the
most highly qualified publicists of the various nations, as subsidiary means for the
determination of rules of law”7

Written international law, in particular, was historically confined to the first source, namely
written treaties. In recent decades, however, international law has expanded to include a new
category of written instrument – soft law. Soft law was first identified as a way to fill a
normative gap within international environmental protection. 8 Over time, soft law came to be
viewed as a substitute and, at times, a complement of legally-binding international law, also
known as “hard law” — usually in the form of treaties and UN Security Council Chapter VII
Resolutions.

Article 59 of the ICJ statute states that the: “decision of the Court has no binding force except between the parties
and in respect of that particular case”.
7
Statute of the International Court of Justice 1945.
8
Singleton-Cambage 1995
6
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Soft law, although conventionally considered to include non-binding instruments only, is now
being recognized as sometimes having binding elements.9 In light of this growing literature, and
its own observations, this dissertation employs a broader definition of soft law, one that includes
some binding written legal instruments (“soft treaties”) as well as non-binding ones.

In addition to the inadequate classification and definition of soft law, other gaps in the literature
are further elaborated in Chapter 2: (1) A lack of empirical evidence substantiating claims of an
increased prevalence of soft law instruments; (2) A lack of an in-depth exploration and critical
analysis of the reasons for the increase; and (3) An insufficient inquiry into the potential
implications of soft law’s increasing use in the international system. The following sections serve
as an introduction to this thesis’ overall argument. In exploring these gaps, this dissertation
situates itself and its contribution primarily in the discipline of International Relations, not
International Law.

1.2.1

Defining Soft Law

The distinctions among various forms of written international legal instruments — and therefore
the definition of soft law — have not achieved consensus in either of the disciplines of
International Relations or International Law. The debate over soft law also includes its
effectiveness as a legal instrument, as well as its role and the consequences of its use in the
international system.

9

Abbott and Snidal 2000; Olsson 2013.
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Chapter 2 of this dissertation will provide several examples of “soft treaties”, which I argue
should be categorized as “soft law” in addition to the more often discussed non-binding variant.
Figure 1 below illustrates the definition of soft law that is adopted in this dissertation and used to
examine the prevalence of such instruments within each of the three case studies.

Figure 1.1: Spectrum of written international law with the shaded segments representing
the focus of my analysis

In order to set some methodological boundaries to this dissertation, the definition utilized here
will be focused on the negotiation process leading up to the conclusion of the respective
instruments examined in detail in Chapters 3, 4, and 5.10

1.2.2

Explaining Soft Law’s Pervasiveness in the International System: More Than Just

the Uncertainty of Knowledge?
The literature generally does not identify the circumstances that have led to an increased recourse

The definition utilized in this thesis is based on an “ex ante negotiation perspective” — whereby States are able to
conclude an instrument that may take on a number of possible characteristics rendering the instrument as nonbinding soft law, soft treaty, or hard treaty. From an ex post perspective, courts may take on the binary perspective
as to whether an instrument is simply binding versus non-binding. This is not to say that there are no ex post
variations to the consequences of a soft versus hard treaty.
10

10

to soft law. Those authors that do, stop short of providing an in-depth examination of these
circumstances. Dinah Shelton contends that the recourse to soft law is a result of an advance in
international relations due to deepening globalization.11 However, she does not examine the
reasons for the increase, beyond a brief paragraph outlining the role of non-binding legal norms
in contemporary global politics. The question of why states have been employing soft law
instruments increasingly in recent years has yet to be sufficiently examined and will be one of
the principal issues addressed in this thesis.

The following section sets out several reasons for soft law’s expansion, which are based on an
extensive review of the International Relations/ International Law literature and the assumptions
that are commonly made concerning soft law. This preliminary list serves to guide the analysis of
the instruments examined in each of the case study chapters and be revisited in Chapter 6.

#1: The number of soft law instruments is increasing
While most articles on soft law state that there is an increase in the number of such instruments,
they fail to assess this phenomenon quantitatively. 12 Current quantitative literature on the topic is
limited to the number of times an instrument was either activated in times of crisis or referenced
in the judgements and orders of courts due to potential non-compliance by parties.13 These
analyses tend to examine a very small sample of agreements within a single region or issue area,
which results in a limited understanding of the role of soft law across a variety of contexts. But

11

Shelton 2003.
Cárdenas Castañeda 2013; Escudé 2016; Olsson 2013; Shelton 2003; Ştefan 2008; van der Sluijs 2013
13
Clark 2018; Ştefan 2008.
12
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coding documents as soft/hard across the international legal system would be a Herculean task
since every instrument would have to be carefully examined for clarity, determinacy, and
obligatory language. This problem is further exacerbated by the fact that the soft/hard dichotomy
extends beyond binding and non-binding instruments, to include soft treaties, i.e. binding but
hortatory, redundant and/or constructively ambiguous agreements. An empirical analysis of a
small but still representative sample of agreements across three case studies is able to confirm
trends in the use of soft law within the sample and, by extrapolation, provide evidence of more
general relevance as well.

#2: Soft law rarely contributes towards the conclusion of hard treaties
If the increase in soft law is mostly due to uncertainties in science, we should over time see a soft
law instrument crystallize into a harder form as knowledge becomes more certain within the
specific field. But as can been seen in the tables illustrating the prevalence of soft law within
each case study in Chapters 3, 4, and 5, the number of soft law instruments has increased through
the years without contributing to the conclusion of hard treaties.

If soft law instruments do not necessarily contribute to the negotiation and conclusion of hard
treaties, this raises further questions. Do decision-makers regularly adopt soft law instruments
thinking that they will facilitate the negotiation of hard treaties, even though they do not? Have
power shifts in the international system, the increasing presence of non-state actors, and/or
increased reliance on scientific knowledge as a decision-making tool, caused the process of
crystallization to stall, or caused decision-makers to see new value in soft law as international
law? The case study chapters, in examining these questions, find that soft law does not always
12

result in the eventual conclusion of a hard treaty. Instead, the evolution of international law is
found to be highly non-linear.14

#3: Uncertainty due to current state of scientific knowledge and technology has an influence on
the design of soft law
There is an increasing recognition of the need to use a science-based decision-making process to
govern certain issue-areas/regions, possibly pointing to the greater need for flexibility given the
uncertainty inherent in science as well as the rapid pace of technological change. How do
scientific uncertainty and rapid technological change contribute to the recourse to soft law?
Increased recognition of the need to use a science-based decision-making process has tied
international political decision making to longstanding transboundary communities of scientists
and other experts/specialists that rely on soft forms of coordination and cooperation rather than
formal negotiations and hard law. Have soft approaches colonized hard politics in regions and
issue-areas where science and technology play especially important roles? The literature within
issue-areas such as climate change and biodiversity conservation argues that, due to the
uncertainty in scientific knowledge and the pace at which this knowledge is developed, a legal
structure composed of soft law is preferred. 15

Dinah Shelton argues that soft law maybe an appropriate alternative to binding instruments in the
face of scientific uncertainty, particularly when there is a degree of urgency in formulating a

14
15

See, Chapter 6.2.3.1
Atapattu 2012.
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solution.16 Similarly, Robert G. Lee explains that “soft law may be a wiser response” to issues
that are steeped in uncertainty, for reasons of flexibility.17

#4: An increasing diversity of state and non-state actors present in the negotiation of
international agreements result in an increasing number of soft law instruments
#5: The influence of non-state actors on states negotiating the legal instruments is increasing
The diversity of state and non-state actors involved in global governance has been increasing
over recent decades. How has the increasing presence of non-state actors influenced the recourse
to soft law? Olsson argues that soft law has a tendency of ‘promoting more participatory
international law permitting the participation of non-state actors in the law-making process’.18
Chinkin extends this further by stating that such participation has occurred only in domains such
as human rights, environment, and poverty — issues that she calls soft, or perhaps too intrusive
on domestic jurisdiction to be subject of binding obligation’. 19 Regions such as the Arctic and
Outer Space do not neatly fall within Chinkin’s soft domains given the important military,
commercial, and technological components of international relations there. However, the
presence of large businesses such as Shell, Equinor, COSCO, Boeing, ArianeSpace, SES, Maxar,
SpaceX and Orbital Sciences, as well as the indigenous peoples who make up the six permanent
participants in the Arctic Council, may necessitate the inclusion of these non-state actors in the
region’s governance. However, whether this necessarily results in an increase in soft law
instruments will be further investigated in Chapters 3, 4, and 5.

16

Shelton 2003, 13.
Lee 2012, 116.
18
Olsson 2013, 194.
19
Chinkin 2003, 28.
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Building upon #5, does soft law facilitate the inclusion of non-state actors such as corporations,
civil society groups, and indigenous communities more than a hard instrument would? If it does,
the fact that the soft law does not crystallize into hard law might be explained by the continued
inclusion of these non-state actors.

#6: Shifts in power relationships within these regions have contributed to the use of soft law
instruments
The increased presence and participation of newly interested and potentially powerful state
actors in an issue-area, such as China and India in the Arctic and Space, may, in turn, create a
need to incorporate a greater diversity of expectations than an instrument with clear provisions
and/or hard obligations allows. This takes our analysis of the diversity of actors further, by
examining potential shifts in power wielded by the relevant actors.

1.2.3

Consequences of the Increase: Egalitarian or Tool for the Powerful?

Although there is no consensus in the literature, soft law has been increasingly recognized as a
useful diplomatic tool as well as an effective alternative policy instrument due to its normative
influence.20 And while the primary aim of this dissertation is to assess and explain the prevalence
of soft law, the concluding chapter of this dissertation will examine the potential consequences
of this prevalence in greater detail.

As mentioned above, while the literature has pointed to an increased recourse to soft law, it has

20

Olsson 2013.
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yet to sufficiently examine the reasons as well as the consequences of the increase for
international relations. For instance, Escudé examines the norm-setting process of the “profusion
of soft law in the Arctic [which reflects the] search for legitimacy…” of the Arctic Council.21 He
stops short of further investigating the consequences of this profusion of soft law for the
international system, either in the Arctic or more broadly. Based on a preliminary review of the
literature, the section below highlights the potential consequences and possible supplemental
inquiries arising from examining the prevalence of soft law in the international system.

1.2.3.1

A Non-Linear Evolution of International Law

With the exception of the common assumption that non-binding soft law often leads to the
development of hard law, the literature does little to examine the evolution of written
international law. Through its examination of the various instruments within each of the three
case studies, this dissertation reveals the non-linear evolution of written international law.

Illustrated in Figure 1.2 below and elaborated further in Chapter 6, the evolution of international
law highlights the need for a dynamic approach to studying the interface of international
relations and international law. Stage 1 indicates the initial phase of the negotiation process,
whereby states problematize an issue that requires a solution in the form of an international legal
instrument. Whether that instrument takes the form of a binding or non-binding form is decided
in Stage 2. If the former is chosen, negotiations determine whether a hard or soft treaty is

21

Escudé 2016, 42.
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adopted. Stage 4 onwards indicates the evolution of instruments whether from: non-binding soft
law to soft treaty or hard law; soft treaty to hard law; or even hard law to soft treaty.

Figure 1.2: A simplified version of the various stages in the decision-making process of
written international legal instruments22

1.2.3.2

Complacency Stemming from Institutional Design

Soft law has often been identified as easier to negotiate given that its flexibility and vague
obligations may involve lower transaction costs.23 But it is also widely assumed that soft
obligations will not be complied with as often as hard obligations, for what, otherwise, would be
the point of the latter? Hard law is often argued to impose a greater “compliance pull” than its

22

This diagram is a simplified illustration of the various pathways through which international law can evolve. A
negotiation failure could either terminate or suspend the evolutionary process. This figure is not meant to be a
comprehensive outline of international law’s complete lifecycle. It, instead, offers a snippet of this cycle.
23
Abbott and Snidal 2000.
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softer counterpart.24 Yet each of the three case studies in this dissertation indicate that this is not
the case and that soft law is just as likely to be complied with as hard law. 25 This is perhaps
because enforcement is not that important in international law generally, as compared to the
importance of self-interest driven gains and reputational concerns. It is also worth noting that
states take the negotiation of soft law seriously, given the still substantial transactional costs that
are involved.26 Indeed, the mere fact that they bother to negotiate such instruments indicates that
they attach value and importance to them.

1.2.3.3

Path Dependency to Cooperate within Discrete Areas

Path dependency within discrete areas could emerge and be established by iterated negotiations
of soft law instruments, and it could pave the way for continued cooperation despite new or
ongoing diplomatic challenges among the negotiating states. By coming together to negotiate
(whatever the outcome is), communication is taking place between states, and recording the
results of that communication in some form of a document legitimizes the decision to talk. Such
path dependency could see the continued creation of soft law instruments generated via a
positive feedback loop.

24

Guzman and Meyer 2010, 177.
As this dissertation will highlight later in Chapter 2, non-binding soft law instruments can contain obligations that
are as precise as some treaties. And some soft treaty instruments can contain as few obligations as some non-binding
soft law instruments.
26
Chayes and Chayes 1993.
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1.2.3.4

Opportunities to Forum Shop Increase

Although more research on treaty conflict and forum shopping has taken place, little work has
been done on the tension arising from the existence of overlapping hard and soft instruments,
particularly in the context of the latter’s increased prevalence. As a result of the increase in soft
law instruments, particularly those that repeat obligations already set out elsewhere, states are
able to strategically “use soft-law provisions [to] undermine existing hard law or creat[e] hardlaw provisions to trump existing soft law”. 27 Shaffer and Pollack, among the few scholars who
have written on this topic, argue that the incentive for states to forum shop between soft and hard
law depends on the ongoing “distributive conflict among states”. When this conflict is low, there
may be a higher tendency for states to employ hard and soft law in a complementary manner, and
when conflict and regime complexity is high, the reverse may more likely be observed. 28 Such
variations in behaviour is often an outcome of a regime complex.29

1.3
1.3.1

Methodology
Overview

The central aim of this research is to explain the prevalence of soft law in certain regions and
issue areas. It first seeks to establish that soft law is indeed prevalent in each case study by
conducting a comprehensive search of the various legal instruments governing each region or
issue area. After reviewing the literature, the potential reasons for the prevalence of soft law
listed in the preceding section are evaluated through interviews of people who have taken part in

27

Shaffer and Pollack 2010, 739.
Shaffer and Pollack 2011, 1167.
29
Drezner 2009.
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the formation of soft law in the respective regions or issue areas. Then, conclusions are drawn, or
list of reasons revised. This process is repeated for each case study.

Current definitions of soft law are developed further and used to identify any increase in soft law
instruments, and to identify any binding but nevertheless “soft” treaties. An empirical analysis of
a small number of case studies, when combined with other, qualitative methods, is a feasible
approach for identifying trends with regards to soft law instruments. The end-goal of this
research is to identify and examine these trends across various case studies in order to explain the
phenomenon of soft law generally as well as to assess its implications for the international
system. This research aims to fill several gaps in the literature and provide convincing evidence
— if it exists — of an increased recourse to soft law.

This dissertation focuses on three case studies — the regime complexes governing the Arctic,
Outer Space, and Climate Change — and within each, concentrates only on instruments where
the decision to choose between a non-binding soft law instrument, a soft treaty, or a hard treaty
had to be made. The methodological process of the research unfolds as follows:

1. In order to identify the prevalence of soft law within each case study, instruments were
selected based on a review of the literature. Once a list of these instruments was
compiled, instruments were coded as non-binding soft law/ binding soft law (i.e. soft
treaty)/ hard law.
2. The negotiations leading to the conclusion of the instruments were examined using
process tracing which took into consideration the political context leading up to key soft
20

law instruments within each case study.30 The key junctures of the decision-making
process that this research focuses upon are illustrated below in Figure 1.3. Stages 2 and 3
respectively represent a simplified dichotomy where negotiators opt for either a binding
versus a non-binding instrument and then, if the former, a soft versus a hard treaty.

Figure 1.3: Key junctures of the decision-making process examined in this research

1.3.2

Case Study Selection Criteria

This research project does not focus solely on environmental issues, as the literature on soft law
often has. Instead, the aim is to study international law more broadly while focusing on specific
regions and issue areas governed by a complex of various sub-fields of international law such as
international environmental law, international trade law, the law of the sea, and international

30

While the issue of enforcement or enforceability is an important factor in compliance with international law, this
dissertation focuses on identifying reasons for the design of various forms of written international law, particularly
those found toward the soft law end of the spectrum of Figure 1.1.
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space law.

The current literature has largely studied soft law in silos, that is to say, within single-issue areas
such as climate change and human rights, or single regions such as the Arctic. To avoid limiting
the explanatory power of this dissertation’s analysis, the selection of case studies involves a
wider selection criterion. The focus is on cases where technical knowledge has been crucial to
the governance of the issue-area or region, in order to: (1) Serve as a form of bounded limitation
given the sheer number of soft law instruments in the international system; and (2) Question
widespread assumptions about soft law, such as it being benign and egalitarian; a legal
instrument that will eventually crystallize into a harder form; and with its characteristic softness
being attributed primarily to the uncertainty of scientific knowledge.

Regions and issue-areas such as the Arctic, Outer Space, Climate Change, Deep Seabed,
Biodiversity Conservation, and Nuclear Disarmament, each rely on the use of scientific and
technological knowledge in the design of the relevant legal instruments. Given the necessary
brevity of this project, two regions and one issue-area have been selected as case studies. They
encompass member states of various degrees of development, domestic governance, and
technological adeptness, allowing for sufficient variability across the case studies. At the same
time, the following case study selection criteria seek to minimize variability of other kinds.

To avoid limiting the explanatory power of this dissertation’s analysis, case study selection has
been based on the following criteria:

22

1. Each case study includes issues that can be categorized as encompassing high politics
(e.g. security issues) and low politics (e.g. environmental issues).31
•

This criterion also serves to investigate the commonly held assumption that soft law
is prevalent only in “soft” issue areas that do not involve the core interests of a state.

2. Governance within each region or issue-area prioritizes scientific and technological
knowledge that is evident in the design of the relevant legal instruments.
•

Such a criterion excludes cases focusing solely on issues such as human rights and the
environment which, as other research has already shown, are governed largely by soft
law instruments.

•

This criterion also limits the possible number of cases temporally and allows the
analysis to be focused on issues or regions that have a more recent history in
international law-making.

•

Reducing the variation at a systemic level across all three cases helps minimize the
noise effects that could arise from other factors of soft law’s emergence. One of the
goals of this dissertation is to identify other factors that are contributing to soft law’s
emergence, aside from the uncertainty associated with scientific and technological
knowledge.

3. A complex of various types of international law, such as environmental law, law of the
sea, security law, and sovereignty governs each region or issue-area.
•

This allows the findings of this research to contribute to the topic of soft law in a

31

The high politics - low politics distinction is used broadly in this dissertation to facilitate a discussion of soft law.
Some issues such as climate change transcend this distinction; in the case of climate change, because of its
implications for national and international security (which fit Criteria #1).
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broad-based manner, as opposed to the current literature which has often been limited
to single-issue areas.
4. Cases that encompass issues that are transboundary in nature and extend beyond national
jurisdiction.
•

Such regions or issue areas often call for regional or international cooperation, given
that the challenges are impossible for a single state to manage.

•

Regions or issue areas that extend beyond national jurisdiction also allow for a
consideration of frontiers—where a science-based decision-making process has often
been called for. These areas are increasingly requiring international coordination as
the interest increase. These interests could stem from the discovery of untapped
resources, new shipping routes that are potentially time and cost cutting, new
technology that allows for further exploration and exploitation.

•

It is widely assumed that hard law will be prevalent in areas beyond national
jurisdiction, given that costs to constraining sovereignty are low. But this thesis
questions that assumption—with case studies that enable this examination to take
place.

1.3.2.1

Case Studies

The Arctic, Outer Space, and the Climate Crisis 32 are each governed by a combination of hard
and soft law instruments. However, the development of soft law instruments has not been

The terms “climate crisis”, “climate emergency” are used interchangeably with “climate change” in this thesis.
Both these terms refer to the anthropogenically caused changes to the global climate bio-sphere and are also a
reflection of the current rhetoric in the global climate dialogue. See, BBC 2019; Guterres 2018; Schellnhuber 2018;
for a further discussion on climate change and terminology.
32
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carefully assessed within the literature and neither has there been an in-depth analysis of the
reasons for (and consequences of) using soft law in regions or issue areas where science and
technology have been integral to the design of international legal instruments. A focus on such
regions and issue areas also precludes other potential case studies with dense and complicated
histories of international relations, such as human rights. Instead of merely examining legal
instruments within a single-issue area (especially one that has been examined extensively
already, such as environmental law), the cases selected for this research encompass various subfields of international law as well as overlapping regimes.33 The Arctic, for example, is governed
by instruments delimiting sovereignty (Svalbard Treaty 34) as well as instruments governing
maritime issues (United Nation Convention on the Law of the Sea; Polar Code), scientific
cooperation (Agreement on Enhancing International Scientific Cooperation) and emergency
response (Agreement on Cooperation on Aeronautical and Maritime Search and Rescue in the
Arctic). Similarly, governance of Outer Space addresses issues of sovereignty, environmental
protection, tourism, space exploration, resource management, and emergency preparedness. The
international actors involved in the Arctic and Outer Space, as well as in the issue-area of climate
change, are made up of a diverse mix of states and non-state actors, with varying degrees of
political influence and technological capabilities.

Nye (2014) defines regimes as a “subset of norms which are shared expectations about appropriate behaviour.
Norms can be descriptive, prescriptive or both. They can also be institutionalized (or not) to varying degrees”.
34
There is a total of 43 member states that have signed the Svalbard Treaty, which recognizes Norway’s sovereignty
over the Svalbard and also providing signatories rights to commercial activity over the archipelago. The member
states are: Afghanistan, Albania, Argentina, Australia, Belgium, Bulgaria, Canada, Chile, Denmark, the Dominican
Republic, Egypt, Estonia, Finland, France, Greece, India, Iceland, Italy, Japan, China, Latvia, Lithuania, Monaco,
the Netherlands, New Zealand, North Korea, Norway, Poland, Portugal, Romania, Russia, Saudi Arabia, Spain, the
United Kingdom, Switzerland, Sweden, South Africa, South Korea, Czech Republic, Germany, Hungary, the United
States, Venezuela, Austria.
33
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The case studies selected for this dissertation, while varying in the lengths of the time periods
within which legal instruments were negotiated, are all still relatively contemporary. They are
also similar in that scientific and technological knowledge is used to a considerable extent as a
decision-making tool within each region or issue-area, while differing in the diversity and degree
of political influence of the state and non-state parties involved. Additionally, they each
encompass a combination of non-binding soft law, soft treaty, and hard law instruments, which
permits the inquiry as to whether soft law evolves into a harder variant over time.

1.3.2.2

Regime Complex as a Systemic Tool

Originally coined by Kal Raustiala and David Victor 35, the term “regime complex” refers to “an
array of partially overlapping and non-hierarchical institutions governing a particular issue-area”
which are “marked by the existence of several legal agreements that are created and maintained
in distinct fora with participation of different sets of actors. The rules in these elemental regimes
functionally overlap, yet there is no agreed upon hierarchy for resolving conflicts between rules.”
The respective regime complexes of the Arctic, Outer Space, and Climate Change indicate the
systemic level at which this dissertation’s analysis takes place. Regime and regime complexity
theories attempt to shed light on questions pertaining to: cooperation in the international system;
the influence of international institutions on state behaviour; the stability of international
regimes; the rise of rule-based cooperation between states; the formal and informal mechanisms
governing inter-state relations; and the means through which states interact in a given region or
issue-area. Regime complex theory, which is often used to study cooperation and conflict

35

Raustiala and Victor 2004, 279.
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emerging as a result of an increasing density of international institutions, lends itself well to the
examination of soft law in this dissertation. 36 As a lens through which to observe the prevalence
of soft law, regime complexity is not only a useful methodological tool by which to frame each
case, but it also offers a theoretical lens through which to consider the implications of soft law’s
prevalence within the field of transnational governance.

Among the few scholars to have studied the interface of regime complexes and international law,
Benjamin Faude and Thomas Gehring argue that the International Relations/ International Law
nexus has been influenced by the emergence of regime complexes throughout the various stages
of governance. In attempting to explain how regime complexes can affect the negotiation,
adoption, and implementation of international law, they show “how states not only strategically
create and use the institutional overlap that characterizes regime complexes, but also participate
in attempts to develop decentralized methods of interinstitutional coordination.” 37 However, they
stop before examining actual developments in international law as a result of soft law’s
pervasiveness within the respective regime complexes.

While there are a range of definitions for “regime complex” within the International Relations
literature, this dissertation employs a definition provided by Oran R. Young. Young describes a
regime complex as a “collection of distinct institutional arrangements dealing with related
matters but not organized into a hierarchical 38 structure.” These complexes may be on the same
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Henning 2019, 24.
Faude and Gehring 2017.
38
The international legal system has rules for sorting out hierarchies between different instruments on the same
matter. Examples include: the “last in time” rule and, the “more specific instrument” rule.
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issue-area, such as climate change, or spatially defined area, such as the Arctic or Outer Space. 39
Joseph Nye adds to the literature on regime complex by highlighting that a regime complex sits
in the middle of a continuum of governance structures whereby a single legal instrument lies at
one end and fragmented arrangements at the other. 40 Each of the three case studies that are being
examined in this literature are regions or an issue-area being governed within a regime complex.

1.3.3
1.3.3.1

Methodological Tools
Quantitative Methods

Quantitative analysis is used in this dissertation to explore and illustrate general trends and
variations within and across the case studies. Utilizing descriptive statistics, multilateral legal
instruments are categorized41 in order to derive the relative ratios of hard versus binding and
non-binding soft law instruments in each case study. This categorization then graphically
illustrates the increasing recourse to soft law across all three case studies. The baselines of
analysis across the case studies are necessarily different, in order to take into account the
historical development of international law within each of them.

Given the normative developments, subjectivity and complexity with each instrument, the utility
of quantitative methodology is limited. However, conducting a quantitative analysis helps us to
empirically assess the general trend of soft law agreements, to test current theories, to assess the
extent of covariation, and perhaps even determine the directionality of causation. Doing so could
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Young 2019, 7.
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See Chapter 2.3 for the definitions used to categorize multilateral instruments in this dissertation.
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also help identify deviations from the theoretical explanations that warrant further investigation.
Furthermore, combining this quantitative approach with other, qualitative methods (together, a
‘mixed-methods’ approach) helps to overcome the shortcomings of a single approach. While
quantitative analysis contributes to identifying the trends in soft law in all three case studies, a
combination of process tracing, interviews, and textual analysis tests the quantitative analysis
and builds on it by identifying causes for these trends and potential consequences for the
international system.

1.3.3.2

Qualitative Methods

A combination of qualitative methods such as process tracing, interviews, legal textual analysis,
and literature review is used in this dissertation to further investigate and understand the trends
observed from the quantitative analysis, as well as to better understand and identify potential
outliers within each case study. An analysis of the historical development of international law
within each case study is carried out in order to assess “trajectories of change and causation” as
well as to extrapolate potential causal mechanisms resulting in the increased use of soft law
instruments.42 Qualitative analysis also helps to contextualize the political and normative
climate, both domestically and internationally, during the negotiation of each agreement and to
infer factors that determine the decision to negotiate and conclude soft law instruments.

Agreements examined in this dissertation are found using, a review of the existing literature on
related topics, informal interviews with experts, the preambular sections of international legal
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instruments which often cite preceding related instruments as well as a broader internet search.

1.3.3.2.1

Legal Text Analysis

This dissertation merges and modifies existing definitions of soft law as outlined by: (i) Chinkin,
who bifurcates written international law into two parts, where soft law is entirely non-binding,
and (ii) Abbott and Snidal who describe international law as existing along a spectrum where soft
law can be both binding and non-binding.43 This dissertation combines these two approaches by
arguing that while international law exists along a spectrum, soft law itself can be categorized in
two parts: binding and non-binding soft law.44 These instruments are sourced from a review of
the various international and regional organizations governing each region or issue area, as well
as from a thorough literature review. In coding the agreements, a close textual analysis of each
agreement is conducted based on standardized definitions and legal vernacular outlining the
degree of softness of each obligation, both developed based on available literature and taking
into account any evidence of disputes over interpretation. Once a list of instruments is
categorized, each case study then examines a small sample of them in greater detail. This indepth analysis utilizes a close reading of the respective legal texts and other evidential
documents that shed light on the negotiation processes.

1.3.3.2.2

Informal Interviews and Discussions

Informal interviews and discussions with a range of stakeholders, including government
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negotiators as well as non-state actors who have contributed in some way to the development of
these instruments, were conducted for a deeper analysis and in some instances, to assess claims
made within the literature and to flesh out the intentions of the respective negotiating parties. The
non-state actors include scientists, social activists, indigenous leaders, business leaders, and
academics. Informal discussions with experts were held at, among other locations, Cambridge
University’s Scott Polar Research Institute, NASA, National University of Singapore, University
of Tromsø, and University of Lapland’s Arctic Centre. The interviews, as mentioned, were
informal and did not utilize any form of standardized questionnaires. Aside from these
interviews, a workshop was held at the Reykjavík University with academics as well as
practitioners to discuss the topic of “soft treaties” — a definition of one of the two variants of
soft law developed in this dissertation. Informal conversations with experts were additionally
used to construct the list of written legal instruments 45 within each case study. These
conversations were also used, on a not-for-attribution basis, to understand reasons for the
architecture of various non-binding and binding soft law instruments.

1.3.4

Limitations

While the approach taken by this dissertation is novel, it is necessary in order to validate
assumptions made about soft law’s prevalence. At the same time, it is not without its limitations
– as any approach would be.
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A more ambitious empirical approach could also have used regression analysis to quantify the
degree to which each independent variable accounts for the conclusion of soft law instruments
rather than harder alternatives. However, this dissertation takes only the first step towards
validating soft law’s prevalence, using a simplified descriptive statistical analysis.

With more time and resources, one could apply a more advanced quantitative analysis to a
greater number of case studies so as to strengthen and verify the arguments made in this
dissertation. Case studies of biodiversity beyond national jurisdiction, international finance, the
deep seabed, cyberspace, and even the non-proliferation of nuclear weapons could add greater
nuance and dimension to the evaluation of soft law’s expansion.

Similarly, the process tracing conducted in this dissertation relies on informal interviews as well
as an extensive review of the literature and other legal documents. Sitting in Working Group
meetings or other negotiation settings as an observer could buttress this approach by providing a
first-hand opportunity to discern reasons for an instrument’s design.

1.4

Conclusion

Soft law’s increasing use in the international system and the gaps in the current literature
examining its prevalence and implications, call for a re-examination and further theorizing of this
now ubiquitous feature of the international system. The methodological approach employed in
this research will contribute to the literature by: (1) empirically accounting for the increased
recourse to soft law across three case studies; (2) identifying a particular strand of soft law (i.e.
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“soft treaties”) that has not been sufficiently analysed and; (3) developing new insights into the
role and influence of soft law in International Relations and International Law more generally.
Such an analysis will not only help us gain a better understanding of the international system, as
it exists today, and how it has changed, but also develop our understanding of the relationship
between International Relations and International Law, the role of negotiation, the deliberate use
of legal language, and the importance of the context within which each agreement was
negotiated. More broadly, it could also inform decision-makers and relevant stakeholders of the
relative costs and benefits of the various forms of international instruments.

By firstly re-conceptualizing soft law to encompass both its binding and non-binding variants
and secondly using regime complexity as a framework to examine the prevalence of soft law,
this dissertation aims to address the gaps in the literature on soft law and, also, to help bridge the
disciplines of International Relations and International Law.
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Chapter 2: Conceptualizing Soft Law

2.1

Introduction

The literature on soft law has generally focused on issues that emerged as a result of
globalization. This focus is reflected in the work of Ahmed and Mustofa, who equate the
phenomenon with issues requiring an increasingly transnational approach, such as climate
change and trade.46 By contributing to this existing literature on the prevalence of soft law from
an international relations perspective, this dissertation investigates why states are increasingly
negotiating soft law instruments rather than harder alternatives, particularly in regions and issueareas where international governance relies on scientific and technological knowledge.

As mentioned in the preceding chapter, in the disciplines of International Relations and
International Law, the term “soft law” is generally used for declarations, guidelines and other
written agreements that are not meant to be legally binding.47 However, in light of the growing
literature, as well as a review of written international law, this dissertation employs a broader
classification of soft law — one that also includes some binding written legal instruments. This
chapter identifies and explores the phenomenon of “soft treaties”, which are legally binding
documents composed of permissive, ambiguous, or redundant provisions. The rest of the
dissertation then seeks to answer a number of questions: Why do states negotiate soft law in its
various forms? Do soft treaties differ from soft law on the one hand, and “hard” treaties on the
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other, in terms of the benefits they offer to states? Are they a compromise that helps bridge the
interests of an increasing number and diversity of state and non-state actors? How might soft
treaties affect state behavior? What might their existence tell us about the role of norms and rules
in international affairs?

Before this dissertation addresses these questions, it must first situate the concept of soft law
within the larger literature on written international law as well as provide a review of the existing
literature on this topic. Drawing on the existing International Relations and International Law
literature on soft law, this conceptual chapter begins by highlighting the major gaps in the current
state of knowledge. These gaps are (1) definitional, (2) evidential, in that there is a lack of
empirical evidence of soft law’s rise within the international system, and (3) consequential, in
that there have been few inquiries into soft law’s prevalence and its effects on the international
system. In addressing these gaps, this chapter offers a clearer definition of non-binding soft law,
soft treaty, and hard treaty. The concept of soft law, in both its binding and non-binding forms,
will then be contextualized within the larger spectrum of written international law. Last but not
least, possible determinants for soft law’s rise within the international system will be identified
and assessed for their respective explanatory power in the subsequent case study chapters.

2.2
2.2.1

The Soft Law Literature
Soft Law Finding its Place within the Literature

International law instruments seek to promote cooperation among states and control their
behaviour. This has traditionally been done through more constraining sources of international
law such as treaties, customary international law, and general principles.1 However, these
35

sources, which involve higher degrees of legalization, are argued to have been “unable to create
an adequate international response to the rapid devastation of various aspects of the earth’s
environment”. The failure to provide “a sufficient framework for cooperation and collective
environmental action” and the shift towards more instruments that encompass weaker degrees of
legalization have led to calls to examine this new distinction within the sources of international
law.48 Such calls have resulted in a growth in soft law research within the disciplines of both
International Relations and International Law.

Within these two disciplines, written international law has been differentiated in several ways.
The first approach describes a spectrum ranging from soft law in the form of resolutions and
declarations to hard law in the form of legally binding treaties. 49 A second approach
differentiates written agreements in a binary manner, i.e. binding and non-binding, with the
former being hard law and the latter being soft law.50 Third, there are sceptics such as Jan
Klabbers, who agree that international law is binary in nature but argue that labelling soft law as
“law” is both unnecessary and problematic. 51 Kal Raustiala, in criticizing the conceptual
coherence of soft law, similarly argues that “there is no such thing as soft law” and that instead,
international documents should be categorized as either contracts (legally binding) or pledges
(non-legally binding).52 Prosper Weil has gone so far as to warn that soft law instruments could
have destabilizing consequences for the effectiveness of international law as well as the
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international system as a whole. 53 However, none of these means of differentiation (or nondifferentiation) have achieved consensus support within the disciplines of International Relations
or International Law.54 It could simply be that different approaches generate different ideas about
how hard law is distinguished from soft law, as well as the form and content that soft law
encompasses. Moreover, different scholars, even within the field of International Relations, have
quite differing views as to the role, effectiveness, and consequences of soft law for the
international political system. 55

Definitional debates aside, the literature has also focused on the value of soft law in the
international system. While Klabbers argues that soft law is redundant, a large number of
scholars argue for its place in governing interstate relations. 56 Barelli, for example, maintains that
soft law has “enhanced the value of the [UN Declaration on the Rights of Indigenous Peoples] in
a number of important respects, particularly its universality and legitimacy”. 57

Despite the lack of academic consensus, soft law is increasingly recognized as a useful tool for
“getting to yes” in negotiations, and as a viable alternative policy instrument due to its normative
influence.58 For despite its (usually) non-binding character, soft law is often attributed with some
ability to shape or even constrain state behavior by means of shaming over non-compliance.59 It
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may also enable broader participation in international law-making. For example, the Paris
Climate Change Agreement, despite being formally binding, has significant soft law elements
such as its highly permissive emission reduction targets60 — unlike the Kyoto Protocol that
preceded it.61 These elements, arguably, facilitated wider participation in the Agreement at a time
when conflicting political interests among actors, particularly the United States, China, European
Union, and small island developing states, were impeding the conclusion of any form of
instrument.62

As mentioned, the literature on soft law has focused on issues that emerged as a result of
globalization and required a widely inclusive approach, such as human rights, trade, and
environmental protection.63 This literature has also assumed that there is a regular progression
from soft to hard instruments. Hard international environmental treaties, for instance, often stem
from soft law declarations such as those emerging from the 1972 Stockholm Conference and the
1992 Rio Summit.64 These declarations, while non-binding, laid down the early principles of
international environmental protection upon which norms and then, rules were developed. 65 The
repetition of these principles in a large number of subsequent agreements, all couched within a
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general commitment to environmental protection, has arguably led to the creation of unwritten
but legally binding “customary international law”. 66 It certainly led to the negotiation, adoption,
and ratification of binding treaties, such as the 1990 Montreal Protocol on Substances that
Deplete the Ozone Layer—which legalized the commitments from the non-binding 1989
Helsinki Declaration on the Protection of the Ozone Layer. 67 Another example of a principle
from a non-binding declaration being included in later, legally binding treaties concerns the
“precautionary principle”, which first appeared in the 1992 Rio Declaration on Environment and
Development, a soft law instrument, and was later included in treaties such as the 1997 Kyoto
Protocol and the 2018 Agreement to Prevent Unregulated High Seas Fisheries in the Central
Arctic Ocean.68

Soft law, acting as guiding principles, is credited with a role in the norm formation process.
Orchard, for example, argues that in the case of internally displaced persons, soft law has been
more effective in domestic norm internalization than a hard treaty would have been. 69 As Shelton
also points out, at a domestic level, legislation could be modeled after internationally nonbinding soft law. Standards set out in declarations, recommendations and guidelines can become
legally binding within states. One example is the Universal Declaration of Human Rights
(UDHR) which served as the foundation of domestic laws on the same issue. Another example
can be observed in the evolution and influence of the norm of scientific cooperation in the
Arctic. The Arctic Council’s Agreement on Enhancing International Scientific Cooperation, a
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“soft treaty”, reiterates the intergovernmental organization’s focus on scientific cooperation in
the region, as expressed in previous agreements and declarations. But while the soft law
approach may have facilitated norm formation, in this case, the legitimacy of the Arctic Council
may be just as important a factor – by facilitating treaty-making among member states having
many other, conflicting interests. As the subsequent chapter demonstrates, the Arctic Council,
which includes Russia and five North Atlantic Treaty Organization (NATO) states, relies on a
soft law approach that has long enabled the intergovernmental forum to shape decisions, rather
than trying to make decisions itself — in circumstances where this might not be possible. 70 The
soft nature of these instruments, coupled with the inclusion of a wide variety of regional and
non-regional state and non-state actors, also strengthens social cohesion among various actors
and thus facilitates cooperation — in a region where conflict has been predicted on numerous
occasions.71

As the use of soft law became more common, research into soft law extended beyond
environmental issues to include its role in international refugee policy, finance, and intellectual
property.72 Other research considered the role of soft law in relations between the developed and
developing worlds.73 Despite being weaker in terms of legalization, soft law has also been argued
to provide a “political value” to international relations itself through a process of “collective
legitimization”.74 However, most of this literature has not investigated the prevalence,
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emergence, and consequences of soft law within the international system more generally. For
instance, soft law has become ubiquitous in the international law governing Space, where the last
multilateral treaties were adopted in the 1970s and coordination and cooperation – which are
extensive – now occur mostly through non-binding guidelines and codes of conduct. 75 As Martha
Finnemore and Kathryn Sikkink pointed out two decades ago, the questions of which norms
become soft law, which become hard law,76 and why the distinction matters, are of considerable
importance to the disciplines of both International Relations and International Law.77 These
questions demand both a broad perspective and an interdisciplinary response.

2.2.2

Gaps in the Literature

The following sections identify some major gaps in the soft law literature: (1) the currently used
definition that precludes binding but soft instruments in the larger soft law research anthology;
(2) a lack of empirical evidence substantiating claims of an increase in both binding and nonbinding soft law instruments; and (3) an insufficient amount of inquiry into the potential
consequences of the observed phenomena.

2.2.2.1

Definition

In reviewing the definitions of soft law in the literature, this dissertation concludes that the
terminology and classification of soft law are overly simplified and outdated. Legally binding
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instruments are not all hard in terms of their obligation, precision, and delegation. 78 Categorizing
particular treaties as being at least partially “soft” raises several questions, the answers to which
could contribute towards the International Relations and International Law literatures on rules
and norms. However, before elucidating on this specific strand of written international law, this
section will first highlight the contemporary debates on soft law’s definition before arguing why
one needs to redefine soft law to include instruments that may currently be assigned,
inaccurately, to the all-encompassing black box of hard treaties. 79

The disciplines of International Relations and International Law have yet to reach a consensus on
whether soft law actually qualifies as international law, let alone its definition. Some argue that
international law should remain binary in nature, for example by distinguishing legal or illegal,
binding or non-binding, and that the very thesis of soft law as law is both unnecessary and
problematic.80

Among those who do agree on the existence of soft law, its definition and identification are no
less contentious. As I will elaborate below, Chinkin’s work on soft law from an international law
perspective and Abbott and Snidal’s work from international relations perspective have
constituted the two major, but opposing, cornerstones on the topic. Each has proposed a structure
for identifying soft law and its place within the respective fields. 81
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Definitions of hard and soft law are either based on a binary distinction between the two forms,
or on a set of characteristics that attribute various degrees of “hardness” or “softness along a
spectrum.82 It is the latter approach that seems most promising as it captures a greater diversity
of instruments, though only a few scholars have pursued it so far. A binary distinction would
categorize international agreements as those that are binding or non-binding. For instance, a hard
law is often referred to a precisely worded treaty that sets out specific obligations. A soft law, on
the other hand, is a more ambiguous document that lacks legal obligations. 83 However, as I argue
below, not all soft law instruments are ambiguous and not all binding instruments provide clarity.
To the contrary, non-binding soft law instruments sometimes contain more precise provisions
than their binding counterparts.

The case for looking beyond a dichotomous approach to defining written international law,
although infrequently made, can be found in the International Law literature. According to
international law scholar Richard Reeve Baxter, the term “international agreements” refers to all
instruments “concluded between states in written form and governed by international law”,
including treaties, declarations, and resolutions. 84 He argues that soft law is part of an “infinite
variety” of international law that refers largely to legal norms that do create obligations for states
despite not being explicitly enforced in the same way as conventional hard treaties. 85 Soft law
through “various degrees of cogency, persuasiveness, and consensus which are incorporated in
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agreements” is simply an international legal instrument that expresses “a different intensity of
agreement”.86

Likewise, Shelton takes the discrete binary classification further by categorizing soft and hard
law in a 2x2 typology, suggesting that the form and content should both be used to determine the
character of an international legal instrument. 87 The form would determine if an agreement is
legally binding or non-binding. The content would distinguish between the normative and
hortatory nature of agreements. Such a classification does not capture variations among binding
instruments. Hard law, at one end, would be an instrument that is both legally binding and
normative in nature, while soft law at the other would be a non-binding instrument with
promotional intent that can serve as a catalyst for further action on an issue.88 Examples of soft
law might include “formal written documents signed by states but that, for whatever reason, do
not satisfy the requirements of a treaty; informal exchanges of promises through diplomatic
correspondence; votes in international organizations; the decisions of international tribunals; and
more”.89 While some authors concur that soft law can be found in the form of weaker provisions
in binding treaties, for the purposes of their research, the term soft law refers solely to nonbinding instruments.90 Several other authors also recognize that soft law can take the forms of
both binding and non-binding agreements, but they then leave soft treaties out of their analysis,
thus failing to explore a potentially important segment of international law.
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Abbott and Snidal, in their work on soft law, explain from a functionalist perspective why states
may choose to design instruments with a lower degree of legalization in order to avoid the high
transaction costs commonly associated with hard law.91 Ilham Olsson, thus far, has been one of
the few scholars to have singled out binding agreements that may be weaker than other, harder
treaties in terms of their “vagueness, indeterminacy, or generality of a treaty or treaty
provision”.92 However, he fails to explore the implications of such instruments within the
international system.

The concept of soft law explored in this dissertation is analogous to Lenz et al.’s concept of
incomplete contracts which are defined as “contracts that involve unspecified obligations that are
open to interpretation”.93 The authors argue that the willingness of Parties in a regional
organization to engage in such contracts is dependent on their “shared understandings which
reduce the cost of perceptual ambiguity and which reflect prior historical experience”. While
this may explain the Arctic Council states’ willingness to negotiate binding instruments, it does
not explain the Arctic Five+Five94 configuration of parties to the Central Arctic Oceans Fisheries
Agreement, which includes regional actors as well as five other major fishing, but nonetheless
non-Arctic states; states that share neither a geographic connection nor a common historical
experience.
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While a currently underdeveloped segment of the International Relations/ International Law
literature, soft law is increasingly being used in the design of international legal instruments —
as can be observed in various declarations and resolutions governing regions and discrete issue
areas such as Outer Space, the Arctic, climate change, and nuclear weapon disarmament. Current
definitions of soft law are limited and perhaps even problematic, particularly because the
literature is heavily focused on non-binding soft law. The role of soft treaties has been largely
excluded from the literature. The gap in addressing the full range of written agreements (soft to
hard) and the increasing use of soft treaties could have considerable implications for our
understanding of contemporary international law and the role it plays in the international system.
For instance, do soft treaties have less of a legitimizing effect within international relations than
hard treaties do? And if so, why do states opt for such an alternative? The literature has also
frequently portrayed soft law as a stepping-stone to hard law. Soft treaties may sometimes
facilitate this transition, as illustrated in Stage 3 to 4 in Figure 1.2. But as will later be
demonstrated in the case study on Climate Change, this transition is non-linear and may also take
place in reverse.95

2.2.2.2

Prevalence

While most articles on soft law state that there is an increase in the number of such instruments,
they fail to assess and demonstrate this phenomenon quantitatively. 96 These analyses tend to
examine a very small sample of agreements within a single issue-area or region, often those
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pertaining to “low politics’, which results in a limited understanding of the role of soft law across
different contexts.

Soft law’s greater prevalence has been asserted in the literature but has not been empirically
demonstrated. This assertion has also generally been restricted to single-issue areas, which does
not provide sufficient variation across various issues or regions to provide insights of general
value; as a result, it does not contribute to understanding soft law’s place within the larger
international system.

The case studies in this dissertation concern regions and issue-areas governed by a combination
of hard and soft law instruments, and where states of varying political influence and
technological capabilities, as well as non-state actors, play an active role in the design of these
legal instruments. These case studies enable us to assess the potential reasons listed in the
introductory chapter and are part of an iterative process for developing a more nuanced
understanding of whether and why there is an increased recourse to soft law.

2.2.2.3

Implications for the International System

The literature generally does not identify the circumstances that have led to an increased recourse
to soft law. Those authors that do, stop short of providing an in-depth examination of these
circumstances. Timothy Meyer, whose argument hinges on defining soft law as purely nonbinding, contends that hard law is more challenging to renegotiate. This could be caused by
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scientific uncertainty and the contemporary shifts in power among states.97 However, Meyer
does not support his contention with examples. Aside from arguing that an expanded definition is
needed, this dissertation provides three case studies and, on that basis, identifies reasons for the
increasing use of soft law in the international system.

The literature on soft law has so far focused on issue-specific domains such as environmental
law. This research project adopts a broader perspective. It studies international law at a regime
complex level, by focusing on specific regions and issue-areas governed by a complex of various
sub-fields of international law such as international environmental law, the law of the sea, and
international space law.

The academic literature on even the more commonly studied issue-areas rarely investigates the
place of soft law within the major theoretical paradigms of International Relations. Soft law has
generally been assumed to be a benign and/or low-cost alternative to a hard treaty; one that can
advance global norms without encountering the political impediments often associated with
binding instruments.98

The International Relations and International Law literatures on soft law, while frequently
pointing out its increased use in contemporary politics, also fail to account empirically for the
trend, beyond a few selective observations within single issue-areas. This omission may be due
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to the colossal task of coding the vast number of international legal agreements, binding and nonbinding, as well as the lack of consensus as to what actually counts as a “soft” instrument. In
particular, instruments that are “soft” yet legally binding — what I call “soft treaties”— have
received almost no attention in the literature, despite an apparent increase in their number. 99

2.3

Categorizing Written International Law

This research broadens the examination of soft law in the international system through the
definition upon which it bases its analysis. Soft law is used to refer to written legal instruments,
other than hard treaties, that exist in either binding or non-binding forms. Non-binding soft law
can exist in various forms, such as declarations, recommendations, resolutions, and official
ministerial statements. 100 Soft treaty, on the other hand, is a category that this dissertation
identifies for the grey area of binding but soft instruments that have been barely explored in the
literature.

Abbott and Snidal define soft law in fairly broad terms. They argue that soft law encompasses
any instrument that deviates from hard law with respect to the dimensions of obligation,
precision, and delegation. They also distinguish soft law from political arrangements where
legalization is absent. This leaves us with a rather large number of instruments that can be
classified as soft law.
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In this dissertation, the classification of written international law is based on the following
criteria that have been derived based on the gaps identified in the literature:

(i)

It is necessary to include purely soft law instruments that, while lacking in
legalization101, have an effect on legal governance itself. Such instruments are
categorized in this research as non-binding soft law and can take the form of
guidelines, resolutions, and declarations.

(ii)

It is necessary to clearly demarcate between binding (hard or soft), and non-binding
soft instruments in order to identify instruments for which states are legally held
accountable in the event of non-compliance.

(iii)

Instead of merely utilizing an overly simplified binary dichotomy of written
international law as binding or non-binding, there is a need to further distinguish
between soft and hard treaties. Not including soft treaties within the category of soft
law fails to account for the full range of implications of “soft” governance within the
international system.

Additionally, in line with the argument that the following section will make on how not all
treaties are “hard” instruments, despite being binding, it is equally important to note that not all
instruments that are designated as Memorandum of Understanding (MOU) are non-binding—as
some scholars have assumed.102 An MOU can constitute a legally binding hard treaty, depending
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on its content.103 Prior to concluding the Agreement on Enhancing International Scientific
Cooperation in the Arctic in 2017, the Arctic Council member states had drafted an MOU,
which was non-binding, as a stepping stone to the aforementioned binding instrument.104 In
contrast, the 1998 MOU between NASA and the Japanese Space Agency (JAXA) pertaining to
the International Space Station Programme is a binding instrument. As Anthony Aust argues,
naming an instrument as a treaty, agreement, MOU and so on is simply the result of the “practice
of international organizations or group of states, or political preference”. 105 Additionally, the
International Law Commission sought to clarify that while MOUs may not be “formal
instruments”, they are nonetheless “international agreements subject to the law of treaties”. 106 It
is the content that determines an instrument’s degree of legality, which is what this dissertation
aims to ascertain in the following sections of this chapter, and in the subsequent case study
chapters.

2.3.1

Soft Treaty

The purpose of this section is to explore a form of international law that sits halfway between the
general depictions of non-binding soft law (i.e. resolutions, declarations, and guidelines) and
binding hard law (i.e. treaties and customary international law). Chinkin categorized such
instruments as “legal soft law”, but did not focus her attention on them.107 Ilhami Olsson
similarly identified but did not explore why some binding agreements may be weaker than others
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because of the “vagueness, indeterminacy, or generality of a treaty or treaty provision”. 108 This
form of an international instrument, which I call a “soft treaty”, while present has been
insufficiently examined in the literature and deserves to be carefully analyzed with regards to its
distinctiveness, prevalence, effects, and implications for international relations and international
law.

It is my contention that some treaties are, in their entirety, properly categorized as “soft” rather
than “hard” law. I define a “soft treaty” as a binding instrument containing some combination of
permissive language, ambiguity, and redundancy that leaves it devoid of mandatory, clear, and
new obligations. Identifying this new category called the “soft treaty” might then enable the
expansion the analysis of soft law and its effects, including (perhaps) challenging the assumption
that soft law instruments are necessarily benign and egalitarian. This dissertation explores the use
of non-binding instruments, soft treaties, and non-binding provisions in hard treaties in order to
understand the power dynamics involved in their negotiation and conclusion. These three
elements, elaborated further later this in this chapter, make up a preliminary list of attributes of
an international legal instrument that could indicate “softness” in terms of its degree of
legalization.

While the term soft law has conventionally been used solely for non-binding political
instruments, the literature recognizing binding instruments as encompassing soft elements is
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growing.109 To this, we might add “soft treaties”. Given the diversity in these instruments, one
could usefully see international law as agreements along a continuum measured by a degree of
“softness” or “hardness” at either end of the spectrum. If placed along such a continuum, such
instruments would fall somewhere between two ends that are either purely legal or purely
political, with soft treaties falling between non-binding soft law and binding hard treaties:

Figure 2.1: Spectrum of written international law with the shaded segments representing
the focus of my analysis

Figure 2.1 illustrates the definitional framework this article uses. The spectrum indicates the
degree to which a written international legal instrument is binding on its parties. Defining nonbinding soft law to encompass a lower degree of precision, as Abbott and Snidal do, implies that
such instruments contain vague provisions relative to binding instruments, which is not
necessarily true. In this dissertation, non-binding soft law is simply defined as any legal
instrument that is non-binding. In contrast to existing definitions of written international law,
particularly those that find soft law to lie somewhere along a spectrum 110, non-binding soft law
here is not assumed to be less permissive, redundant or ambiguous than its binding counterpart.
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Some non-binding soft law instruments are highly precise. The 1948 Universal Declaration of
Human Rights and the 1992 Rio Declaration are but two examples of non-binding soft law
instruments that contain precise provisions. Another example is the 2018 Guidelines for the
Long-term Sustainability of Outer Space Activities, which contain clearer provisions than a
binding instrument on Space issues could deliver in today’s political climate. 111

It should also be noted here that the lines demarcating the three categories are in no way meant to
be fixed. These blurred lines are simply used to facilitate a discussion on soft law and more
broadly, all written international law. Defining “binding” is critical to an inquiry into soft law’s
prevalence, as doing so bifurcates non-binding soft law from soft and hard treaties. To avoid
convoluting the analysis of soft law, in either its binding or non-binding forms, this dissertation
will not further deconstruct binding soft law as partially binding or fully binding.

Although a single accepted definition of “binding” is lacking, the literature generally
characterizes a binding instrument as one whose provisions the parties accept as such. Bodansky
explains that in some instances “final clauses addressing issues such as how states express their
consent to be bound (for example, through ratification or accession) and the requirements for
entry into force – provisions that would not make sense in an instrument not intended to be legal
in character” help to distinguish binding from non-binding instruments.112 Additionally, the
general principle of customary international law – pacta sunt servanda – was first explicitly
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codified in the 1969 Vienna Convention on the Law of the Treaties. In particular, Article 26 of
the Convention states: “Every treaty in force is binding upon the parties to it and must be
performed by them in good faith”. 113 States, by signing and/or ratifying a treaty (depending on
what the treaty itself requires) are consenting to be bound by the treaty’s provisions and held
liable in the event of non-compliance.

In the case of the Arctic Council, two out of three Agreements negotiated under its auspices
explicitly identify which of their sections are binding on their parties and which are not.114 As for
the Agreement to Prevent Unregulated High Seas Fisheries in the Central Arctic Ocean, it
explicitly states: “The depositary shall inform all signatories and all Parties of the deposit of all
instruments of ratification, acceptance, approval or accession and perform such other functions
as are provided for in the 1969 Vienna Convention on the Law of Treaties”. Likewise, Article 20
of the Paris Agreement states that the Agreement “shall be open for signature and subject to
ratification, acceptance or approval by States and regional economic integration organizations
that are Parties to the Convention”, with the “Convention” being the 1992 UN Framework
Convention on Climate Change.

To identify soft treaties, we need to read international instruments carefully, for instance,
maintaining an awareness of the important difference between “should” and “shall”. We also
need to pay close attention to context, including whether the parties are already bound to the
same commitments through other, pre-existing treaties. Last but not least, we need to apply the
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customary international rules on treaty interpretation, as codified in the 1969 Vienna Convention
on the Law of Treaties. 115 International relations scholars, in particular, would benefit from
paying more attention to these long-accepted rules, which are designed to reduce the scope for
misunderstanding and disagreement over the meaning and legal consequences of words.

2.3.1.1

Different Kinds of Softness in Treaties

It is also important to note that the focus of this dissertation is on the substantive provisions of
treaties and not their preambles, the provisions of which are almost always permissive,
ambiguous, or redundant. Yet as the next section of this chapter will illustrate, softness across the
substantive provisions of a treaty, while less frequent, is also widespread.

2.3.1.1.1

Permissive Language

Language within a treaty can be either mandatory or permissive. Words such as “shall” and
“must” carry mandatory force, while “should” signals that a provision is permissive; a
recommendation rather than a requirement. 116 However, the existence of mandatory or
permissive language does not determine whether the instrument itself is binding or nonbinding.117 States may be more willing to adopt mandatory language in non-binding instruments
precisely because they are not legally bound to them, which may help to explain the mandatory
language in, for example, the 1948 Universal Declaration of Human Rights.118 Permissive
language in a treaty signals that states, while agreeing to a legally binding instrument, are
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carefully avoiding being required to actually do or not do anything. As the following examples
show, permissive language comes in a variety of forms.

i.

Covenant on Economic, Social and Cultural Rights

Article 2(1) of the 1966 Covenant on Economic, Social and Cultural Rights places an important
qualifier on the obligations set out in that treaty:

Each State Party to the present Covenant undertakes to take steps, individually and
through international assistance and co-operation, especially economic and technical, to
the maximum of its available resources, with a view to achieving progressively the full
realization of the rights recognized in the present Covenant by all appropriate means,
including particularly the adoption of legislative measures.119

The words “with a view to achieving progressively” signal that the entire treaty is soft.

ii.

North American Agreement on Environmental Cooperation

The 1993 North American Agreement on Environmental Cooperation (NAAEC) came into force
alongside the North American Free Trade Agreement (NAFTA).120 Its most significant
contribution was the establishment of a new, three-member international organization, the
Commission for Environmental Cooperation (CEC). NAAEC’s provisions on environmental
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protection are written in permissive language. For example, under Article 2, each Party commits
to “promote education in environmental matters, including environmental law”; “further
scientific research and technology development in respect of environmental matters”; “assess, as
appropriate, environmental impacts”; and “promote the use of economic instruments for the
efficient achievement of environmental goals.” Article 2 also states that each Party “shall
consider implementing in its law any recommendation” provided by the CEC, and “shall
consider prohibiting the export to the territories of the other Parties of a pesticide or toxic
substance whose use is prohibited within the Party’s territory.” Here, the word “consider”
removes the mandatory force from “shall”. Further examples of the use of permissive language
in the NAAEC are found in Article 3, which reads:

Recognizing the right of each Party to establish its own levels of domestic environmental
protection and environmental development policies and priorities, and to adopt or modify
accordingly its environmental laws and regulations, each Party shall ensure that its laws
and regulations provide for high levels of environmental protection and shall strive to
continue to improve those laws and regulations.

iii.

Framework Convention on Tobacco Control

The 2005 Framework Convention on Tobacco Control (FCTC), the first public health treaty to
be negotiated under the auspices of the World Health Organization, was developed in response to
a global increase in tobacco-related deaths and illnesses. Kevin Oliver explains that the FCTC is
based on the “concept of instructions that are stronger than recommendations – but not truly
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binding”.121 For example, Article 13(4)(a) includes mandatory language (“shall”) but only after
deferring to domestic law (“constitutional or constitutional principles”):

As a minimum, and in accordance with its constitution or constitutional principles, each
Party shall:

(a) prohibit all forms of tobacco advertising, promotion and sponsorship that promote a
tobacco product by any means that are false, misleading or deceptive or likely to create
an erroneous impression about its characteristics, health effects, hazards or
emissions….122

The soft character of the FCTC could be explained on the basis that it is, explicitly, a
“framework” convention. Although securing agreement on the framework may have required a
compromise between “purely recommendatory instrument and a binding convention”,
“additional protocols” could then be relied on to elucidate and strengthen the commitments made
by states.123 This approach is now widely used in international treaties, including the Convention
on Biological Diversity, the UN Convention on Certain Conventional Weapons, and the UN
Framework Convention on Climate Change. 124 These “conventions” are not entirely soft,
because they are intended to provide a framework for later, hard obligations. However, they are
not really hard either, given the degree of ambiguity within them.
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2.3.1.1.2

Ambiguity

As a result of human error, especially during negotiations involving complex issues, divergent
interests, and tight time constraints, ambiguity can find its way into international agreements.
Ambiguity may also be unavoidable when crafting general rules that will be applied to
subsequent instruments and situations, each composed of its own specific set of facts. 125 This is
evident in broadly encompassing Conventions and subsequent Protocols that may be more
specific. Examples of such forms of ambiguity include the 1992 UN Framework Convention on
Climate Change and the 2005 Kyoto Protocol, as well as the 1967 Outer Space Treaty and the
ensuing 1972 Liability Convention. Legal systems, domestic and international, are designed to
take this latter kind of ambiguity into account. 126 Within the international legal systems, the
principles of “proportionality” and “equity” are both “ambiguous and controlling” for instance,
in the law governing the use of military force and the Law of the Sea, respectively. 127

Ambiguous language is often deliberately included in international legal instruments for a
number of reasons. “Constructive ambiguity”128 is defined by G.R. Berridge, Alan James, and
Lorna Lloyd as “the deliberate use of ambiguous language in a sensitive issue in order to
advance some political purpose”. 129 Legal instruments where language could have been more
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precise is argued to be a result of the political rather than the legal aspect of negotiations. 130 Such
ambiguity is an indicator of the negotiators’ position and as such reflects “good rather than bad
drafting”.131 Such deliberately ambiguous language where provisions could entail different
meanings to each Party, came to be diplomatic trademarks of Henry Kissinger and Abba Eban. 132
Aside from averting negotiation deadlocks, particularly when consensus is required, such
constructive ambiguity may also be desirable because of the associated lowered transaction costs
associated with a shorter negotiation process as well as the flexibility that ambiguity provides in
foreign policy.133

i. Geneva Convention on the Continental Shelf
A good example of constructive ambiguity can be found in Article 1 of the 1958 Geneva
Convention on the Continental Shelf, which defines the continental shelf as “the seabed and
subsoil of the submarine areas adjacent to the coast but outside the area of the territorial sea, to a
depth of 200 metres or, beyond that limit, to where the depth of the superjacent waters admits of
the exploitation of the natural resources of the said areas”. 134 As Thomas Franck explains this
ambiguity:

[T]he parties simply covered their differences and uncertainties with a formula whose
content remained in abeyance pending further work by negotiators, courts, and
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administrators and by the evolution of customary state practice. The vagueness of the rule
did permit a flexible response to further advances in technology, a benefit inherent in
indeterminacy.135

ii.

TRIPS

A second example136 of constructive ambiguity involves the World Trade Organization’s
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), Article 1(1) states
that:

Members shall give effect to the provisions of this Agreement. Members may, but shall
not be obliged to, implement in their law more extensive protection than is required by
this Agreement, provided that such protection does not contravene the provisions of this
Agreement. Members shall be free to determine the appropriate method of implementing
the provisions of this Agreement within their own legal system and practice. 137

“[E]xtensive protection” can be interpreted in several manners and a baseline from which to
evaluate such protection is absent in the Agreement. 138

Additionally, within the same Agreement, Article 27(3)(b) provides that:
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Members may exclude from patentability … plants and animals other than microorganisms, and essentially biological processes for the production of plants or animals
other than non-biological and microbiological processes. However, Members shall
provide for the protection of plant varieties either by patents or by an effective sui generis
system or by any combination thereof. The provisions of this subparagraph shall be
reviewed four years after the date of entry into force of the WTO Agreement. 139

The contradictions within Article 27(3)(b) leave it legally uncertain as to whether plants can be
excluded from patents and comparable intellectual property protections, and are obvious enough
to suggest that the ambiguity was intentional. 140 This suggestion is confirmed by the fact that –
within the text itself – the parties committed to further negotiations, not on the issue of plant
patents as such but on the existing provisions of this particular subparagraph.

2.3.1.1.3

Redundancy

Some treaties do nothing more than repeat hard law obligations from pre-existing treaties that are
already binding on the negotiating states. This phenomenon is readily apparent in the Arctic,
where the regulatory obligations from several global treaties have been recast in new regional
instruments.
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i.

Arctic SAR Agreement

The Agreement on Cooperation on Aeronautical and Maritime Search and Rescue in the Arctic
(hereinafter “Arctic SAR Agreement”) 141 was concluded by the eight Arctic states in 2011 and
celebrated as a major development in the region’s governance. 142 However, as its preamble
reaffirms, all eight Arctic Council members were already parties to the 1944 Chicago
Convention on International Civil Aviation 143 and the 1979 International Convention on
Maritime Search and Rescue. 144 Article 7(1) goes on to state that those two conventions “shall be
used as the basis for conducting search and rescue operations under this Agreement.” 145 The
provisions of the Arctic SAR Agreement closely track the 1944 and 1979 conventions. 146 For
example, although the Arctic SAR Agreement delimits the search and rescue zones over which
each individual Arctic state has the responsibility, this delimitation simply implements an
obligation set out in the 1979 Convention. The delimitation also tracks existing maritime
boundaries,147 and unless they have permission, states are prohibited from entering into another
state’s zone to engage in a search and rescue.

ii.

Arctic Agreement on Oil Spill Prevention and Response
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The second binding instrument to emerge from negotiations conducted among the eight Arctic
Council member states was the 2013 Agreement on Cooperation on Maritime Oil Pollution
Preparedness and Response in the Arctic (“Arctic Oil Spill Response Agreement”). Its stated
goal is to “strengthen cooperation, coordination and mutual assistance among the Parties on oil
pollution preparedness and response in the Arctic in order to protect the marine environment
from pollution by oil.”148 However, the Arctic Oil Spill Response Agreement fails to create any
new obligations.149 This is because by previously ratifying the 1990 Convention on Oil Pollution
Preparedness, Response and Cooperation (OPRC), a treaty negotiated within the framework of
the International Maritime Organization, all eight Arctic states had already made the same
commitments.150

2.3.2

Non-Binding Soft Law

Non-binding soft law is defined, in this dissertation, to be simply any legal instrument that is
non-binding. Defining non-binding soft law to encompass a lower degree of precision, as Abbott
and Snidal do, implies that such instruments contain vague provisions relative to binding
instruments. In reality, this is not the case.

Such a definition may also lead one to assume that non-binding soft law instruments are benign
and “residual”, possibly causing states to be lenient in their negotiation. 151 As subsequent
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chapters will demonstrate in more detail, such an assumption would be incorrect. The
negotiations leading to the 2019 non-binding ministerial declaration by Arctic Council member
states are a case in point. 152 The United States was opposed to the inclusion of any reference to
climate change, and the other seven countries refused to concede. This first-ever failure to adopt
an Arctic Council ministerial declaration demonstrates that the language and content of some
soft law instruments are hard-fought, and that states do consider them important. 153

Shelton’s widely cited definition of soft law will be used in this dissertation for the category of
non-binding soft law.154 Shelton defines soft law as non-legally binding instruments that may
take the forms of “normative texts not adopted in treaty form that are addressed to the
international community as a whole or to the entire membership of the adopting institution or
organization” such as the ASEAN Joint Statement on Climate Change to the UNFCCC
Conference of the Parties155 or as recommendations, resolutions, and other writings meant to
“supervise state compliance with treaty obligations” such as the Guidelines for the Long-Term
Sustainability of Outer Space Activities by the UN Committee on the Peaceful Uses of Outer
Space.156

While binding instruments may be more difficult to negotiate because of the sovereignty and
transaction costs involved, the literature often explains the choice of non-binding soft law on the
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basis that it is a cheaper alternative. 157 However, as exemplified by the deadlocks that arose
during the 2019 Arctic Council Ministerial Meeting, this is not always the case. It is also useful
to note that the failure to adopt a declaration at the Ministerial Meeting was not the first time that
plans for a soft law instrument were shelved due to deadlock over negotiations. In 2012, for
example, for the first time in the Association of Southeast Asian Nations’ (ASEAN) 45-year
history, member states were unable to agree on a joint statement due to disagreements over the
South China Sea disputes.158 The 2019 US-Democratic People’s Republic of Korea (DPRK)
Summit held in Hanoi, Vietnam provides yet another example whereby the negotiations reached
a deadlock. The 2019 summit was unlike the 2018 summer, which took place between the same
two states in Singapore and concluded in a vague but nonetheless mutually agreed declaration. 159
Such instances, where states fail to agree upon a non-binding soft law instrument, are indicative
that non-binding soft law instruments may not necessarily be benign and egalitarian as the much
of the literature assumes them to be. Sometimes, however, the soft character of these agreements
allows for imaginative ways around deadlocks – such as the 2019 Statement of the Arctic
Council Chair, which is essentially a ministerial declaration of 8 states, alongside a stronger
statement of 7 states, that will enable Arctic cooperation to continue apace.

2.3.3

Hard Law

While this research is focused on soft law, hard law needs to be defined clearly in order to better
situate soft law and soft treaties along the spectrum of written legal instruments. The reverse of
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the elements that this dissertation uses to describe soft treaties – permissive language, ambiguity,
and redundancy – could constitute a new list of the attributes, not just of hard treaties, but of hard
law generally. These attributes could be expressed as: mandatory language, clarity, and novelty.

Hard law broadly encompasses written international legal instruments, that may take the form of
treaties, agreements, conventions, as well as unwritten rules of customary international law. This
dissertation solely focuses on written legal instruments in its enquiry of soft law. Hard law
instruments are examined in Chapters 3, 4, and 5, to provide a point of reference when analysing
non-binding soft law and soft treaty instruments. Examining these soft instruments relative to
hard treaties is important to examine assumptions within the existing literatures such as hard law
being an “ideal-type” and softer instruments being easier to negotiate.160

2.4

Possible Determinants of Soft Law

There are a number of reasons why states sometimes conclude soft law and soft treaties rather
than hard treaties. These reasons, drawn from a review of the literature, include: shifting global
politics; papering over otherwise irreconcilable differences; building towards the conclusion of a
hard treaty or the development of customary international law, and; enabling governments to be
seen by their citizens to be doing something. These determinants, revisited in Chapter 6, may not
all be equally visible in each of this dissertation’s three case studies. Additionally, the following
section excludes the often-made argument that soft law is increasingly used in regions or issueareas where governance and decision-making have to incorporate the uncertainty that is inherent
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in scientific knowledge, since this has been extensively covered in the literature on soft law. 161
Some determinants may be interdependent, such as the role of scientific uncertainty and the
promotion of epistemic communities, and others such as circumventing constitutional constraints
may operate independent of any eventual crystallization towards hard law. Chapters 3, 4, and 5
examine the extent to which these factors determine the conclusion of soft law within the
respective case studies, as well as if there are other factors in play.

2.4.1.1

Shifting Global Politics

The number and degree of influence wielded by state and non-state actors in global governance
has been evolving over recent decades inter alia due to the rise of China and India, dramatic
increases in international trade, and the Internet. An intensely interconnected multipolar world
where conflicting interests are likely to be greater may be resulting in softer instruments that
encompass lower sovereignty and transaction costs. One could argue that the mid to late- 20th
century saw many of the great transformations such as decolonization and the end of the Cold
War which resulted in more states vying for a say in international affairs. However, their relative
influence in international affairs has grown along with their economies particularly over the last
two decades. This influence is not just limited to states. Non-state actors, including corporations
and non-governmental organizations have been able to shape governance, particularly in
contemporary issue-areas such as cyberspace and climate change. Outer Space, once a domain
for state actors, has seen a surge of private actors in the past decade.
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Given this increasingly complex system encompassing divergent interests, organizations that
utilize a consensus based decision-making structure may see a rise of soft law instruments.
Negotiating and concluding harder instruments may be more challenging given the higher
transactional and reputational costs that such instruments necessitates of their parties.162

2.4.1.2

Papering over Differences

Permissive or ambiguous language is sometimes used to paper over irreconcilable differences so
that at least some agreement between the negotiating parties can be achieved. 163 As Richard
Bilder explained: “Often agreement on a particular matter will only be possible through the
adoption of very broad language in the text, which in effect leaves the problem for later
resolution.”164 The 1958 Geneva Convention on the Continental Shelf provides one example, as
discussed above.

A second example is the 1979 International Convention Against the Taking of Hostages
(“Hostages Convention”). 165 The negotiations, which were spurred by the 1976 Entebbe hostage
crisis, involved two very different sets of interests among developed and developing states.166
The former, concerned about their own nationals being taken hostage, sought a comprehensive
treaty which would both address the issue and put in place rigorous cooperation requirements on
developing states. The latter, evidently, were more concerned about the possibility of military
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interventions directed (actually or allegedly) towards rescuing hostages. 167 Both sets of interests
were met through a compromise whereby one article in the Hostages Convention suggests that
states have a right to use force to rescue their nationals, while another article affirms that nothing
in the Convention “shall be construed as justifying the violation of the territorial integrity or
political independence of a State in contravention of the Charter of the United Nations.” 168 The
result is decidedly ambiguous, as Francis Boyle explained:

This outcome ... essentially left the seminal question of the Entebbe raid unanswered. …
All members of the Hostages Committee abstained from a revival of the Security Council
debates on the legality of the Entebbe raid precisely in order to avert a breakdown of the
Committee proceedings. Instead, they operated on the foundation of the least common
denominator among them and drafted a hostages convention on that compromise basis.169

However, the fact that permissive or ambiguous language is used to paper over differences does
not explain why states bother to negotiate legally binding agreements that impose no actual
limits on state behaviour, rather than opting for non-legally binding agreements. The answer to
this question seems to lie, instead, in the political circumstances surrounding the negotiations.
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2.4.1.3

Building Towards Hard Law, at times

It has been established that soft law can constitute a step towards hard law in the form of
customary international law or a treaty.170 The same may sometimes be true of soft treaties.
Treaties can constitute state practice and evidence of opinio juris for the purposes of customary
international law, as the International Court of Justice recognized in the 1969 North Sea
Continental Shelf Cases.171 And a treaty provision containing permissive language could,
conceivably, contribute to a rule of customary international law that was non-permissive, for
instance, if states were to behave in accordance with the permissive rule and, over time, develop
the view that this behavior was legally required. The subsequent chapters will assess whether this
is happening in any of the three case studies and, where it is not, examine why not.

Similarly, a soft treaty could prompt the later negotiation of a hard treaty that transformed the
earlier treaty’s permissive language into mandatory language. One can see this kind of
progression in the history of international trade law, where matters such as compensation for
expropriation were initially governed by general norms expressed in permissive language but
gradually evolved – including through a multiplicity of bilateral investment treaties – into rather
specific rules expressed in obligatory language. 172
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2.4.1.4

To Be Seen Doing Something

The North American Agreement on Environmental Cooperation (NAAEC) was adopted at the
same time as NAFTA to satisfy public concerns—without bringing environmental rights into the
trade agreement itself. 173 And as was explained above, NAAEC contains only permissive rather
than mandatory language and provides no means for binding dispute settlement. This is not to
say that NAAEC and the Commission for Environmental Cooperation that it established have
failed to contribute to environmental protection; only that that contribution may have been less
meaningful than the public would have anticipated when told that a binding treaty was
concluded.

2.5

Conclusion

The issues identified above are not limited to soft law. Even hard treaties are open to different
interpretations because no provision can be perfectly clear and specific with regard to every new
situation. This means that there are no bright lines between different forms of international law.
The best description of written international law is a spectrum, rather than a binary of hard
law/soft law.174 The form of soft treaties that this dissertation elucidates is located in the middle
of this spectrum. As Alan Boyle explained: “Soft law is manifestly a multi-faceted concept,
whose relationships to treaties is both subtle and diverse”. 175
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The following chapters will first confirm the prevalence of soft law within each case study,
before examining in greater depth the reasons behind the decision to negotiate soft law rather
than hard law instruments.

The propositions explaining soft law’s prevalence will also be carefully assessed in each case
study, when a more in-depth examination of a small number of non-binding soft law instruments,
soft treaties, and hard treaties, is conducted. In assessing these reasons, the following questions
will be asked: (1) do all of the participants have the same reasons for preferring a non-binding
soft law or soft treaty? (2) what are some of the more systematic reasons for soft law’s
prevalence? (3) what countervailing pressures might apply, i.e. reasons why soft treaties are
abandoned either because there is not enough support for them or because all parties agree to
more ambitious (hard) treaties?
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Chapter 3: Arctic

3.1

Introduction
[T]hus the belief in an ice-free north-east and north-west passage to the wealth of Cathay
or of India, first propounded towards the close of the 15th century, cropped up again and
again, only to be again and again refuted 176 - Fridtof Nansen, 1897

This belief that Fridtof Nansen writes of in 1897 is one that is fast becoming a reality in the face
of increasingly warming temperatures in the Arctic. Alongside these changes, interests from nonArctic states and non-state actors are also mounting as the region’s resources and trade routes are
becoming more commercially accessible. In a large part, these biophysical changes have called
for a science-based decision-making approach to the region’s governance, whether on issues
pertaining to jurisdictional claims or on the management of fisheries resources. 177

The literature on soft law argues that a legal structure comprising of soft law is preferred due to
the uncertainty in scientific knowledge and the pace at which this knowledge is developed. 178
This research takes this overly simplified analysis further by examining the dynamic processes
leading to the negotiation and conclusion of a sub-set of binding and non-binding soft
instruments as well as their relative implications for the region’s governance, in order to
investigate other underlying reasons for soft law’s prevalence in the Arctic. This chapter, along
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with the subsequent two chapters, seeks to examine the prevalence of soft law within specific
case studies. By conducting small-n analyses of the aforementioned phenomena, it aims to
understand why states negotiate and conclude legal instruments that are softer than the oftenassumed to be superior alternative of hard law.

This chapter, which begins with some background on the governance of the Arctic, will
categorize existing instruments as hard law, soft treaty, and non-binding soft law, as defined in
Chapter 2. In doing so, it confirms that the Arctic is indeed increasingly being governed by softer
instruments. By utilizing process tracing, a subset of significant instruments will be closely
examined to understand the ex-ante negotiation processes leading to the conclusion of each of
these instruments. The implications of such instruments will then be examined within the Arctic
context.

3.2

Background

Centred around an ocean that spans about 5.4 million square miles,179 the Arctic, connects: (1)
three continents – Asia, Europe, and North America; (2) the northern regions of eight sovereign
states – Canada, Denmark (by way of Greenland), Finland, Iceland, Norway, Sweden, United
States, and Russia and; (3) indigenous peoples represented by six indigenous organizations Aleut International Association, Arctic Athabaskan Council, Gwich'in International Council,
Inuit Circumpolar Council, Russian Association of Indigenous Peoples of the North, and the
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Saami Council. The entire region makes up about one-sixth of global landmass and is inhabited
by over four million people.180

Aside from global treaties such as the United Nations Convention on the Law of the Sea
(UNCLOS), the Arctic is governed at a regional scale by the high-level intergovernmental Arctic
Council, the five coastal Arctic states (Arctic Five) 181, and the Barents-Euro Arctic Council
(BEAC).182 The Arctic Council is made up of the following eight member states: Canada,
Denmark, Iceland, Finland Norway, Russia, Sweden, and United States, and permanent
participants who represent the six indigenous organizations in the region. As of 2017, there are
13 non-Arctic states and 13 intergovernmental organizations that have been approved for
observer status 183 within the Arctic Council. Observer states include China (which has since
called itself a “near-Arctic state”), Germany, Poland, South Korea, Singapore, Switzerland, and
the United Kingdom (which calls itself “the Arctic’s nearest neighbor”). 184 Arctic Five refers to
the five Arctic Ocean littoral states: Canada, Denmark, Norway, Russia, and United States. In
2008, these five states agreed to continue to utilize the existing international law as outlined in
UNCLOS for matters pertaining to the Arctic and decided against the need for a “new legal
framework”.185
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Some hard treaties, such as the UNCLOS, the Polar Code, and the Montreal Protocol, govern the
region but are not specific to it. 186 Other instruments are specific to the region, such as the Polar
Bear Treaty, the Central Arctic Ocean Fisheries Agreement, and the Russia-Norway Boundary
Treaty. The hard treaties listed in Appendix A.1, such as the UNCLOS and the UN Framework
Convention on Climate Change (UNFCCC) are global in nature, while the Polar Code is specific
to both the Arctic and Antarctic. Instruments that are specific to the Arctic and are binding, tend
to take on characteristics of a soft treaty, such as those negotiated within the auspices of the
Arctic Council or among the Arctic Five.

Having initiated the negotiation of three soft treaties and adopted numerous other non-binding
soft law instruments, the Arctic Council has established itself as an institution for soft
governance in the region. The Arctic Council itself was created on the foundation of a nonbinding soft law instrument – the 1996 Ottawa Declaration. 187 Soft law has since come to
characterize the Arctic Council member states’ approach to governance in the region.188 Unlike
the Antarctic Treaty, a hard law instrument, there is no equivalent in the Arctic. This could
possibly be due to two reasons: (1) the UNCLOS, a hard treaty, serves the same role since the
Arctic is centred on an ocean, and (2) UNCLOS supports the Arctic coastal states’ (Arctic Five)
desire to “maintain sovereignty and sovereign rights” in the region. 189 It can be observed that,
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when the Arctic states wish to conclude a hard treaty, such as the Central Arctic Ocean Fisheries
Agreement, they do so outside the Arctic Council.

Although the soft law approach facilitates norm formation, in this case, the structure and form of
the Arctic Council may have been just as important. The Arctic Council includes Russia and five
NATO states. A soft law approach has long enabled it to shape decisions despite the often-tense
relationship between NATO and Russia. 190 While the Arctic is a region within which tension has
been low, power dynamics outside of the region risk spilling over into the Arctic as countries
increasingly recognize the region as a key geopolitical theatre. 191 These dynamics among
regional actors are compounded by China’s increasing interest in the region.192

While several studies have been conducted on the soft governance approach of the Arctic
Council, nearly all of them have focused on non-binding instruments.193 When examining soft
law, only a few scholars have considered binding, but soft instruments negotiated and concluded
within the Arctic Council and other Arctic fora. By discounting soft treaties in their
categorization of soft law, these scholars fail to account for the full range of implications that
such governance has on the region. For the same reason, some scholars make the mistake of
applauding the Arctic Council member states for having concluded three binding treaties—
without consider whether these treaties are soft or hard. One needs to examine the full range of
“soft” instruments, whether binding or non-binding, in order to understand the reasons and
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implications for such an approach to the region’s governance.

3.3
3.3.1

Prevalence and other Trends
Prevalence of Soft Law and Soft Treaty Instruments Relative to Hard Law

Utilizing the definitions outlined in Chapter 2, the aforementioned Appendix A.1 includes a list
of hard and soft treaties, and non-binding soft law instruments (indicated as Hard, Soft Treaty,
and Soft respectively) governing the Arctic. As there are numerous non-binding instruments
ranging from declarations to statements, only key soft instruments that have been crucial to the
decision-making process specific to the region are examined in Section 3.4.

In populating the list, each binding instrument was closely examined for characteristics of soft
treaty – permissiveness, ambiguity, and redundancy. All non-binding instruments were coded as
non-binding soft law. Two hard law instruments — the Agreement on the Conservation of Polar
Bears and Central Arctic Ocean Fisheries Agreement — are analyzed in order to better situate
the analysis of soft law. Several of the soft treaties examined here were negotiated under the
auspices of the Arctic Council as well as within a consortium of Arctic littoral states and major
fishing non-Arctic states, known as the Arctic Five+Five. 194
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3.3.2

Trends

Figure 3.1 below graphically illustrates the non-binding soft law and soft treaty instruments,
relative to hard law instruments in the Arctic since 1920, the year the Svalbard treaty was
concluded, to 2019, when the most recent Arctic Council Joint Ministerial Statement was
adopted. The graph demonstrates that the Arctic has been and is increasingly being governed by
softer forms of legalization.

In order to further contextualize this graph, key instruments and significant political events were
identified in Figure 3.2. The 2014 Russian Annexation of Crimea did not deter the conclusion of
the Polar Code, a hard law instrument. This is likely because Russia’s interests aligned with the
rest of the negotiating parties as well as perhaps because negotiations on the Polar Code long
preceded the annexation. Additionally, the Trump administration’s withdrawal from the Paris
Agreement still saw the conclusion of the hard instrument banning commercial fishing in the
Arctic Ocean — the Central Arctic Ocean Fisheries Agreement which is invariably linked to
climate change. It can be counter argued that this instrument was concluded fairly easily because
commercial fishing was not taking place in the Central Arctic Ocean anyway. And the
Agreement does foresee commercial fishing in the future, when scientific research indicates that
a sustainable fishery is possible. Table 1 summarizes other key information on the instruments
examined in Section 3.4 such as the parties involved in the negotiation processes, and also
highlights whether the binding instruments evolved from a non-binding soft law.
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Figure 3.1: Prevalence of Soft Law in the Arctic
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Figure 3.2: Selected international law instruments and key events in the Arctic
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2011
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2013
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Agreement on Cooperation on

Executive
Arctic Council

Marine Oil Pollution Preparedness

2013

Yes

Agreement

Members
and Response in the Arctic
Polar Code

(United States)
2015

IMO Members

Yes

Arctic Council
Fairbanks Declaration

2017

N.A.
Members
Executive

Agreement on Enhancing

Arctic Council
2017

International Scientific Cooperation
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(United States)
First legal
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Arctic that uses a

Agreement to Prevent Unregulated
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2017

Arctic Five+Five

Yes
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Seas of the Central Arctic Ocean
Executive
Agreement
(United States)
Statement
Arctic Council
Joint Ministerial Statement

2019

N.A.
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Members
of Declaration
Table 1: Overview of key instruments examined
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3.4

Case-Specific Analysis

This, and the subsequent two chapters aim to analyze the prevalence of softness in both binding
and non-binding forms and does this in the following section by carrying out the following: (1)
examining the background negotiations leading to the conclusion of each instrument; (2)
identifying the key parties involved in the negotiation and the role they each played in the design
of the instrument; (3) identifying the key issues raised during the negotiation that helped
determine the instrument’s degree of legalization; and (4) considering the possible reasons as to
why the instrument was designed as non-binding soft law, soft treaty or hard law. In order to
better situate our understanding of soft law instruments within the Arctic, this section also
includes the examination of a hard law instrument.

3.4.1

Agreement on the Conservation of Polar Bears

The 1973 Agreement on the Conservation of Polar Bears was one of the relatively few efforts at
multilateral treaty negotiations involving the Soviet Union and United States during the Cold
War.195 It occurred because polar bear populations were plummeting due to helicopters and
icebreakers being used to hunt them. This hard treaty creates clear obligations for its five Parties
— Canada, Denmark, Norway, the then Soviet Union and now Russia, and the United States.196
The instrument creates clear and precise obligations concerning the hunting, killing, and
capturing of polar bears.197 In Article I of the Agreement, Parties are explicitly forbidden from
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“taking of polar bears” through means of “hunting, killing and capturing”. 198 Most significantly,
Article IV prohibits “the use of aircraft and large motorized vessels for the purpose of taking
polar bears”.199 The treaty does, however, allow for the taking of polar bears in four carefully
defined circumstances. These are when “such taking is carried out for bona fide scientific or
conservation purposes; to prevent serious disturbance of the management of other living
resources, subject to forfeiture to that Party of the skins and other items of value resulting from
such taking; or by local people using traditional methods in the exercise of their traditional
rights; or wherever polar bears have or might have been subject to taking by traditional means by
its nationals”.200 These explicit exemptions add to the clarity of the Agreement. Given the
mandatory language, clarity and novelty of obligations, this Agreement is categorized as a hard
law instrument.

Having already banned polar bear hunting in 1956, the Soviet Union sought the help of the
International Union for Conservation of Nature (IUCN) in getting the rest of the Arctic states to
do the same.201 The finalized hard treaty grew out of a scientific meeting attended by the five
aforementioned Parties as well as Switzerland in 1965 in Fairbanks, Alaska. Concern over how
the increases in recorded harvests could accelerate the endangerment of polar bears in the
circumpolar Arctic states was raised at this meeting by all five Arctic states in a “Statement of
Accord Approved by the Delegates”. 202 Additionally, Parties agreed that scientific understanding
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was lacking and thus preventing the effective management of polar bears.203 This treaty was
negotiated during the decades when tensions were high between the Soviet Union and the other
Arctic Ocean states (all four of which belonged to NATO) and as such meetings were often
closed to allow discussions to be confidential. Through the relevant scientific epistemic
communities in each state as well as the IUCN, which acted as a secretariat and its Polar Bear
Specialist Group (PBSG) as an advisory body, the Agreement eventually entered force in
1976.204 While initially in force for five years, the Agreement was renewed and has remained in
force since.

Given that the Agreement accomplished what the negotiating states set out to do, it became
celebrated for being a successful205 binding instrument aimed at international conservation.
However, this treaty is not without its shortcomings. As Banks and Clark argue, the instrument is
institutionally weak, in that it fails to create an appropriate mechanism to assess the instrument’s
effectiveness in meeting its stated objectives. While conservation practices are strongly based on
the “best available scientific data” 206, a “formal scientific advisory body” is lacking.207
Additionally, the Agreement fails to consider the impact that more contemporary issues
stemming from climate change and pollution have on polar bear populations.208
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3.4.2

Declaration on the Establishment of the Arctic Council

In 1987, the then General Secretary of the Soviet Union, Mikhail Gorbachev, delivered a historic
speech in Murmansk that is often credited with igniting regional cooperation in the Arctic and
leading to the establishment of the Arctic Council less than a decade later. 209 The Arctic Council
is a “high level forum”, the foundation of which was the previously established Arctic
Environmental Protection Strategy (AEPS). Arctic states adopted the non-binding soft law
instrument entitled the Declaration on the Establishment of the Arctic Council (known shorthand
as the “Ottawa Declaration”). The work of the AEPS – programs such as the Arctic Monitoring
and Assessment Program, Conservation of Arctic Flora and Fauna, Protection of the Arctic
Marine Environment, and Emergency Prevention, Preparedness and Response – was then
integrated into the Arctic Council over two years. 210 These four programs would later form the
Arctic Council’s Working Groups alongside the Sustainable Development Working Group and
Arctic Contaminants Action Program.

The Ottawa Declaration is the first of eleven non-binding soft law instruments agreed biennially
on the basis of consensus by the eight “Arctic States”.211 The exception to these “ministerial
declarations” occurred in 2019 at Rovaniemi, Finland, which will be discussed in detail later in
this section. Chairmanship of the Arctic Council is held for two years by each member state, on
a rotating basis. With the handover from the preceding to the incoming Chair, a declaration
summing up the accomplishments over the past two years as well as the future work to be carried
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out in the next two years is outlined in these ministerial declarations. As this section will later
elaborate, while non-binding, these declarations carry political weight. Reaching consensus on
the agenda for the next two years legitimizes the work of the previous two years, including
findings and recommendations by the working groups, as well as all the work that follows,
including, to some significant degree, the results of that work in the form of scientific findings
and recommendations such as the highly influential 2004 Arctic Climate Impact Assessment.

The soft nature of the Ottawa Declaration can be attributed to a compromise made between
Canada – which was seeking a “multi-lateral decision-making organization with wide-ranging
authority” and the US, which refused to be part of an organization that encompassed high
operating costs.212 The creation of a high-level forum reflected a political commitment to
promote regional cooperation—without taking on significant legal or financial implications.213

3.4.3

Agreement on Cooperation on Aeronautical and Maritime Search and Rescue

The 2011 Agreement on Cooperation on Aeronautical and Maritime Search and Rescue in the
Arctic (hereinafter “Arctic SAR Agreement”) 214 was the first of three binding instruments to be
concluded by the eight Arctic states215 and celebrated as a major development in the region’s
governance.216
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A number of provisions in the Arctic SAR Agreement are permissive in character. For example,
Article 3(3) states that “Each Party shall promote the establishment, operation and maintenance
of an adequate and effective search and rescue capability” within its zone of geographic
responsibility.217 As one Canadian military officer observed, the Agreement “does not impose a
minimum standard with respect to response time or number of assets to be available”. 218 Other
cooperative measures that the Agreement promotes but does not require include: the sharing of
information services as well as procedures, techniques, equipment, and facilities; joint research
and development initiatives; reciprocal visits by experts; and joint search and rescue exercises.
These are all soft law provisions, added on top of hard law commitments that were already
binding on all the negotiating states. 219

Abbott and Snidal argue that soft law facilitates cooperation among states which may have
varying degrees and types of interests, values, time horizons, and power. 220 From a purely
pragmatic, short-term perspective, a simple declaration by the eight Arctic Council foreign
ministers of their states’ continued commitment to the 1944 Chicago and 1979 SAR conventions
would have sufficed. But the Arctic states were likely seeking to do more, namely, to contribute
to a cooperative momentum within Arctic diplomacy, and specifically to develop the Arctic
Council into a centrally important regional institution under which international law-making
could take place.221 In this context, it is significant that, concurrent with the adoption of the
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Arctic SAR Agreement, the member states agreed to create a permanent secretariat for the Arctic
Council.222

3.4.4

Agreement on Cooperation on Maritime Oil Pollution Preparedness and Response

in the Arctic
Two years after the conclusion of the Arctic SAR Agreement, the eight Arctic states concluded
the 2013 Agreement on Cooperation on Maritime Oil Pollution Preparedness and Response in
the Arctic (“Arctic Oil Spill Response Agreement”). 223 Both the SAR and Arctic Oil Spill
Response agreements are being implemented by the Arctic Council’s Working Group on
Emergency Prevention, Preparedness, and Response (EPPR).

The stated goal of this instrument is to “strengthen cooperation, coordination and mutual
assistance among the Parties on oil pollution preparedness and response in the Arctic in order to
protect the marine environment from pollution by oil.”224 However, the Arctic Oil Spill
Response Agreement fails to create any new obligations.225 This is because by previously
ratifying the 1990 Convention on Oil Pollution Preparedness, Response and Cooperation
(OPRC), a treaty negotiated within the framework of the International Maritime Organization, all
eight Arctic states had already made the same commitments.226
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This instrument simply reiterates obligations made in the OPRC without adding any new ones. 227
These obligations include: Parties having to institute measures for dealing with pollution
incidents, such as “the stockpiling of oil spill equipment, the development of clean-up plans, and
the holding of exercises”. 228 In the event of a spill, Parties are required to cooperate by means
such as providing equipment when requested by another party. This requirement, however, is a
“soft” provision concealed within what may seem like a hard provision. Article 8(3) of the
Agreement states that “The Parties shall cooperate and provide assistance, which may include
advisory services, technical support, equipment or personnel”. 229 The requirement to provide
assistance while mandatory is not in any way specific. While this Agreement is part of a
“broader regime”230 it is nevertheless the first legal instrument that is focused on oil spill
response within the Arctic. This reiterates the Arctic states’ commitment in addressing the issue
regionally and as such is more likely a “symbol of Arctic cooperation than a practical
mechanism”.231

The Arctic Oil Spill Response Agreement is another example of a soft treaty being used to
deliver the form but not the substance that the public might have expected of a legally binding
instrument. Arctic governments, keen to assist the development of offshore oil, have encouraged
investment from multinational companies. 232 However, they were also facing intensifying public
concern about the risk of oil spills and the contribution that Arctic oil would make to climate
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change.233 The Arctic Oil Spill Response Agreement was a weak response which addresses the
clean-up issue by reaffirming previously made commitments, and does not even set minimal
requirements for the positioning and deployment of oil spill equipment and personnel. A state
could thus be in full compliance without spending the funds necessary for actual preparedness.
Yet Arctic governments can still assure concerned publics that they have a treaty on Arctic oil
spills.

At the same time, the Arctic states deferred the issue of prevention to a subsequent set of
negotiations, even though prevention will always be more effective than clean-up. Cleaning up a
major oil spill would be impossible in parts of the Arctic and throughout the region in winter. 234
However, a meaningful agreement on oil spill prevention would increase the already high costs
of Arctic offshore oil operations, perhaps rendering them uneconomical. 235 Companies could,
therefore, be expected to oppose such an agreement, and governments seeking economic
development and royalty revenues might likewise hesitate.

Finally, a treaty that is soft because of redundancy could provide a foundation for negotiations on
a related topic. The Arctic Oil Spill Response Agreement was seen as a precursor to a more
important – and more difficult to negotiate – agreement on Arctic oil spill prevention. 236 By
reaffirming their prior commitments on oil spill preparedness and response, and doing so within
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a specifically Arctic context, the Arctic states were building toward that next step—a step,
incidentally, which they have not yet taken.

3.4.5

Kiruna Declaration

This non-binding soft law instrument, negotiated within the Arctic Council, was significant for
two reasons. The first reason was the adoption of a revised Rules of Procedure which augmented
and clarified the criteria for Observers.237 At the same Arctic Council Ministerial Meeting where
the revised rules were adopted, China, India, Italy, Japan, Republic of Korea, and Singapore
were each granted observer status, to be reviewed biennially. 238 These same states’ involvement
in the Arctic, particularly that of China, would later become the subject of numerous debates. 239
According to the Swedish foreign minister, representing the Chair that year, the acceptance of
new observer states “strengthens the position of the Arctic Council on the global scene”. 240 A
second reason why the Kiruna Declaration was significant was that the Arctic Council member
states agreed to “establish a Task Force to work towards an arrangement on improved scientific
research cooperation”. 241 Efforts to established the task force would culminate in the Arctic
Council’s third binding instrument — the Agreement on Enhancing International Scientific
Cooperation.
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The Declaration was therefore foundational in setting some new parameters for Arctic
governance, in terms of the centrality of the Arctic States and the secondary status of non-Arctic
states, as well as the opportunities for involvement and influence by the latter. It is noteworthy
that instruments central to regional governance do not need to be hard treaties, as long as they are
considered legitimate – and followed – by all the interested states. Since 2013, China has
respected the limits of its observer status, while using the opportunity to participate extensively
in Arctic Council working groups as well as in “corridor diplomacy”.242 While China first
expressed an interest in becoming an observer in the Arctic Council in 2007, it was not
successful until 2013. This was largely because member states were unable to agree upon the
role of observer states. This was later clarified in the Rules of Procedure which was adopted in
2013 at Kiruna, Sweden. Up until 2013, China, Italy, and the Republic of Korea were ad-hoc
observers while Britain, France, the Netherlands, Poland, and Spain were observers. The
European Union is still an ad-hoc observer and a final decision on its observer status has yet to
be made.

3.4.6

Polar Code

On 21 November 2015, Parties to the IMO adopted the binding International Code for Ships
Operating in Polar Waters (“Polar Code”). This hard law instrument details mandatory
regulations for ships operating in the Arctic and Antarctic aimed to ensure the safety of the ships
as well as to mitigate their impacts on the polar environment. 243 The Polar Code evolved from a
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set of Arctic-specific guidelines that were adopted in 2002 and Arctic and Antarctic focused
guidelines in 2009 within the IMO.244

This evolution is significant, including because it reflects the progression that is often expected
of soft law to hard law – a progression that is much more nuanced than understood before. Three
Arctic states - Denmark, Norway, and the United States – initiated the move from a voluntary to
mandatory instrument.245 This successful push for a mandatory instrument was reflected in the
Arctic Council-endorsed Arctic Marine Shipping Assessment in 2009. 246 This hardening of
international law also shows the ability of the Arctic states to “influence the international
agenda”.247 It can be inferred that a hard treaty was needed precisely to control the behaviour of
non-Arctic states without shared interests in Arctic environmental protection. If Arctic states
were the only actors, a soft instrument might perhaps have been sufficient. It may also have been
easier to move to hard law in this instance because of the manner in which amendments to the
IMO conventions become automatically binding on member states without the need for
ratification, through a “tacit acceptance” procedure. This procedure, which ensures that
amendments “shall enter into force at a particular time unless before that date, objections to the
amendment are received from a specified number of Parties”, exists to ensure that the process of
otherwise seeking the consent of two thirds of the Parties does not delay the process of
acceptance.248

244

Rayfuse, Rosemary 2014, 237; Koivurova 2014.
Koch et al. 2015, 283; Rayfuse 2014, 245.
246
AMSA 2009, 4; Exner-Pirot 2013; Koivurova 2013.
247
Rayfuse 2014, 250.
248
IMO 2020.
245

97

Unlike the other instruments examined in this section, the Polar Code was not negotiated within
an Arctic-specific organization. Given the Arctic and Southern Ocean applicability of the Polar
Code, the instrument was negotiated within the IMO.249 As such, non-Arctic states, including
major shipping states such as Singapore, Liberia, and Panama (and through them, the global
shipping industry), were able to play a substantial role in the negotiations, allowing non-regional
states to play a greater role in the Arctic which they would not be able to if negotiations were
limited to the Arctic Council or any other regional organization.250 For example, Singapore is an
observer state to the Arctic Council with a consequentially limited role there, but at the IMO it
was able to participate actively in the negotiation of an international legal instrument that would
be applicable to the polar regions.251

3.4.7

Fairbanks Declaration

As had been the practice during the biennial ministerial meetings, a non-binding soft law
instrument – a declaration – was once again adopted by consensus at the 10th Ministerial Meeting
of the Arctic Council at Fairbanks, Alaska. The Fairbanks Declaration was adopted by consensus
alongside the third binding instrument negotiated within the auspices of the Arctic Council – the
Agreement on Enhancing Scientific Cooperation Agreement.

What was significant about this 2017 Declaration, was the United States’ efforts to weaken
language referring to climate change. Despite these efforts, the Fairbanks Declaration noted the
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Paris Agreement’s entry into force and reiterated “the need for global action to reduce both longlived greenhouse gases and short-lived climate pollutants”. 252 This was, however, a short-lived
victory for the other member states of the Arctic Council, as the United States withdrew from the
Paris Agreement just a few weeks later. This development presaged the 2019 Arctic Council
Ministerial Meeting in Rovaniemi, which failed to even adopt a declaration due to the United
States’ opposition to language on climate change. But even then, the other member states of the
Arctic Council kept the momentum going by having the Chair of the Council issue a unilateral
statement that affirmed the seriousness with which those seven states took climate change. This
progression of events demonstrates the interplay between the requirements of state consent – a
bedrock principle of international law – and the flexibility of soft law instruments.

Additionally, the Fairbanks Declaration introduced the Agreement on Enhancing International
Scientific Cooperation. While it notes that the Agreement is “binding”, Article 33 in the
Declaration uses permissive language that only “encourages” implementation by all the parties,
further exemplifying the Declaration’s soft law nature.

Announce the Agreement on Enhancing International Arctic Scientific Cooperation, the
third legally binding agreement negotiated under the auspices of the Arctic Council,
which will help in- crease effectiveness and efficiency in the development of scientific
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knowledge about the region as well as strengthen scientific cooperation in the Arctic
region, and encourage its implementation by all parties following its entry into force.253

3.4.8

Agreement on Enhancing International Scientific Cooperation

On 11 May 2017, the eight Arctic Council member states signed the Agreement on Enhancing
International Arctic Scientific Cooperation. The Agreement was a product of the Scientific
Cooperation Task Force which had its first meeting in 2013. Like the previous two binding
agreements, the 2011 SAR Agreement and the 2013 Arctic Oil Spill Response Agreement, the
latest Agreement — although technically a treaty — does not create new obligations. Unlike the
preceding agreements, this Agreement does not have a specific Arctic Council working group
tasked with its follow-up.254 In its preamble, the Agreement reiterates existing scientific
cooperation practices undertaken by various inter-governmental and non-governmental
organizations, such as the World Meteorological Organization and the International Arctic
Science Committee. In its substantive sections, the Agreement defines “scientific activities” in a
very loose manner. It also uses qualifying terms such as “shall, where appropriate”, “best
efforts”, “may continue”, and “shall facilitate” throughout.255

The sole substantively specific section of the Agreement is that of the “Identified Geographic
Areas” listed in Annex I. These areas correspond with the territories and maritime zones of the
parties and are therefore redundant. 256. Apart from this, Article 17 calls for cooperation with non-
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Parties to the Agreement, but only at the “discretion” of the Parties. Nothing in agreement legally
requires cooperation between the Arctic member states or with non-parties such as the thirteen
observer states of the Arctic Council. The Agreement, therefore, fails to add new obligations to
an already existing practice of scientific research cooperation in the region. The implementation
of the Agreement itself is rather vague as outlined in Article 10 of the instrument which states
that activities and obligations under the Agreement are applicable only if they do not violate the
laws, rules, regulations, and even procedures and policies of the respective Parties and in Article
11(2) which states that implementation “shall be subject to the availability of relevant
resources”.257 This allows Parties a great degree of leeway and discretion in enforcing the
Agreement. Furthermore, it in no way incentivizes or even binds the Parties to alter existing
domestic arrangements to enforce the Agreement. Last but not least, the dispute settlement
provision in the Agreement allows for direct negotiation only, without an alternative mechanism
being provided for when direct negotiation fails. 258 Why, then, did the Arctic Council members
negotiate a binding instrument, if the activities and obligations of these parties are to be
conducted at their discretion and based on existing practices?

While the Agreement lacks specific and obligatory language, it does reiterate the importance of
science-based decision making as well as that of the need to facilitate cooperation in the region.
To some degree, this signals the intent of the Arctic countries to maintain the Arctic as a region
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of peaceful cooperation. It also consolidates pre-existing commitments and provides greater
political attention and importance to these matters.

The Agreement has already been credited with propelling diplomatic interests and reaffirming
common interests.259 A “soft” instrument such as this can indeed formally regularize (or at least
recognize and encourage) cooperation among diplomats and scientific experts. The Agreement,
which reiterates the norm of cooperation in the region in the form of scientific research, could
have been designed to be more substantive and achieve more specific outcomes, for instance, by
making the provision of access for foreign scientists to territories and maritime zones mandatory
rather than discretionary. A more functional agreement might also have required the inclusion of
scientific knowledge in decision making, given that the science-policy interface is central to most
of the issues in Arctic international cooperation. However, it is questionable whether this would
have been acceptable to all the Arctic states. The point being that, even if a soft treaty was the
most that could be agreed, it can still have discernible and even important effects.

More specifically, the Agreement restates the underlying purpose of the Arctic Council, namely
the promotion of “cooperation, coordination and interaction among the Arctic States, Arctic
indigenous communities and other Arctic inhabitants on common Arctic issues, in particular on
issues of sustainable development and environmental protection in the Arctic”. Transnational
non-security issues within the region have generally been managed among the Arctic states on a
cooperative basis since the end of the Cold War, even during and after Russia’s annexation of
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Crimea, along with some more recent cooperation involving non-Arctic states such as China. The
softness in the recent Agreement is explained, at least in part, by the need to secure an agreement
between Russia and NATO countries during a time of geopolitical tension. This often-used
explanation, however, does not adequately address the soft nature of the preceding two binding
instruments within the Arctic Council which were both concluded before the annexation of
Crimea.

Initially planned to be a non-binding instrument in the form of a Memorandum of
Understanding, the Scientific Cooperation Task Force decided that issues such as facilitating
research collaboration across borders that would require governments to “conform to the policy”
would be better addressed with a binding instrument instead. 260 This demonstrates at least one of
the reasons why Arctic states wanted a treaty even if its provisions are all soft. This Agreement
was concluded in its binding form in order to meet both the United States and Russia’s demands.
Based on the former’s Circular 175 Process of the United Stats Constitution, the Scientific
Cooperation Agreement is an Executive Agreement as opposed to a treaty that would have
required the “advice and consent” of two-thirds of the Senate. The Russian representatives on the
other hand, argued for a binding instrument which would better facilitate “coordination among
the relevant Russian ministries”. 261 Therefore, it seems likely that in order to find a particular
balance that would have been acceptable to the United States, which were not seeking a treaty
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that would have required Senate approval, and Russia, which did want a binding instrument, the
Arctic Council members negotiated a treaty with only soft provisions.

The effects of this soft treaty commitment to scientific cooperation can also be seen operating
among the non-Arctic states with observer status at the Arctic Council, including between states
that generally have an otherwise challenging relationship. Article 34 of the 2015 Joint
Declaration for Peace and Cooperation in Northeast Asia states that China, Japan, and South
Korea will hold high-level trilateral dialogues on “deepen[ing] cooperation over the Arctic”. The
second trilateral summit, held in June 2017, saw the three states release a joint statement
highlighting the need to “address common challenges over the Arctic with a particular focus on
measures to strengthen scientific cooperation among the three countries in order to contribute to
the efforts of the international community”. 262 The three states have since agreed on a joint study
to assess pollution in the Arctic Ocean, the results of which will be reported to the Arctic
Council.263

The softness in the Agreement on Arctic Scientific Cooperation is of a different character than
the Arctic SAR Agreement: instead of involving redundancy, it involves a lack of mandatory
language. This could be explained on the basis that no previous treaties on scientific cooperation
existed, which meant that the Arctic states were breaking new ground—and doing so cautiously.
However, this does not explain why they chose the form of a treaty rather than a more traditional
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soft law instrument, such as a ministerial declaration. A better explanation is that they saw the
Agreement on Arctic Scientific Cooperation as an opportunity to match the accomplishments of
the previous two Arctic treaties and further demonstrate that regional cooperation had survived
the 2014 Russian annexation of Crimea. 264 In order words, a soft treaty can signal a higher level
of cooperation than traditional soft law even if it contains no new mandatory content. Indeed, the
soft character of the Agreement on Arctic Scientific Cooperation has not stopped the promoters
of scientific cooperation from championing its significance. 265 This championing could have
political and ultimately legal effects, by helping a soft treaty gain legitimacy and therefore
effectiveness. In other words, the fact that any kind of treaty exists may create a point of leverage
for those who wish to see its provisions implemented through action. And so, the reason for
negotiating a soft treaty rather a non-binding instrument may have been to achieve the goals of
the treaty through its non-obligatory implementation, in circumstances where it was impossible
to conclude a hard treaty because of a broader situation of mutual suspicion between Russia and
the other Arctic states.

As Kuus argues, “scientific activity [is] an “entry-way” into governing the Arctic – a norm that
the Arctic states utilize to their advantage. 266 The Scientific Cooperation Agreement could thus
serve as a tool for Arctic states acting as gatekeepers to those areas of the Arctic Ocean that lie
beyond coastal state jurisdiction.
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3.4.9

Central Arctic Ocean Fisheries Agreement

A letter signed by 2000 scientists in 2012, coordinated by the environmental non-governmental
organization Ocean North, played a major role in creating political will for states “to take a lead
in developing an international agreement to address fisheries in the central Arctic Ocean, based
on sound scientific and precautionary principles”. 267 Coupled with the leadership of David
Balton, the then United States ambassador for oceans and fisheries, the Agreement to Prevent
Unregulated High Seas Fisheries in the Central Arctic Ocean (also known as the “Central Arctic
Ocean Fisheries Agreement” or CAOFA) became the first legally binding instrument in the
Arctic based on a precautionary principle approach. 268 The Agreement, now in force for an initial
16 years, grew out of a non-binding soft law instrument – the 2015 Declaration Concerning the
Prevention of Unregulated High Seas Fishing in the Central Arctic Ocean (also known as the
“Oslo Declaration”) – which initially only included the “Arctic Five”, namely, the Arctic Ocean
littoral states of Canada, Denmark, Norway, Russia, and the United States. These states were
later joined by China, the European Union, Iceland, Japan, and South Korea, in a grouping that
became known as the “Arctic Five+Five”. The core of this Agreement, a hard treaty, is a clear
commitment to not engage in commercial fishing until science supports doing so. Additionally,
this Agreement challenges the assumption that scientific uncertainty gives rise to softer
instruments. In this case, despite the uncertainty in the long-term effects on fisheries in the Arctic
Ocean, a hard law instrument was negotiated.
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As Schatz et al. argue, the CAOFA, despite being binding, is a “low-cost instrument” largely
because of its precautionary nature. Commercial fisheries do not currently take place in the area
of high seas governed by the agreement. There is also debate as to how likely it is that
commercial fisheries can take place there in the long run.

While indigenous communities do not currently fish in the Central Arctic Ocean, it should be
noted that they did participate in the negotiations given the ripple effect that the changing
environmental patterns in the Central Arctic Ocean have in the regions further south where they
do fish.269 Additionally, the Inuit Circumpolar Council had previously called for a fisheries
moratorium in 2014.270 In its preamble, the CAOFA, recalls the 2007 United Nations
Declarations on the Rights of Indigenous Peoples, recognizes the interests of Arctic indigenous
peoples, and desires to promote the use of indigenous and local knowledge of the Arctic
Ocean.271 It could also be presumed that the inclusion of Indigenous peoples was a low-cost
approach as it would not likely have affected the outcome in terms of the substantive
commitments.

While the Arctic regional states have been managing the Central Arctic Ocean, an area that lies
beyond the national jurisdiction of any state, the development of the binding Polar Code as well
as the CAOF shows the role that non-Arctic states and non-state actors play in the legal

269

Kleist 2019.
Radio Canada International, 2018.
271
Agreement to Prevent Unregulated High Seas Fisheries in the Central Arctic Ocean 2018.
270

107

governance of a region, as well as that these issues cannot be governed without them given the
international nature of the rights at stake such as the freedom of navigation and high seas fishing.

3.4.10 Arctic Council Chair’s Statement
For the first time in the Arctic Council’s history, member states were unable to agree on a
declaration at the 2019 Ministerial Meeting in Rovaniemi, Finland. Instead the Chair, Finland,
released a unilaterally worded statement which did not require the consensus of the member
states but would have nonetheless reflected discussions and widespread agreement, even if that
occurred behind closed doors. The United States was against the use of any language recognizing
the risk that climate change poses in the Arctic. However, since the remaining seven members
were insistent on the inclusion of such language, a Ministerial Declaration — which would have
to be agreed on the basis of consensus – was not achieved.

Unlike the previous Ministerial Declarations, the Chair’s Statement included phrases such as
“majority of us” when making references to the following: “climate change”, “pollution
prevention and emissions reductions and conservation of biodiversity”, “wetlands in the Arctic”,
and “mercury pollution and persistent organic pollutants”. 272

The soft character of the 1996 Ottawa Declaration (i.e. the founding document of the Arctic
Council) may provide the flexibility to adopt and release documents that reflect the consensus of
different configurations of Arctic states, including on the different aforementioned issues (some
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of which had the support of all eight members; others only of seven) and that the Statement of
the Chair is thus, in reality, just about as weighty as a full Ministerial Declaration and perhaps
even more weighty – because it shows that the United States is not a hegemonic or even
necessary actor in Arctic affairs. In this instance, it is perhaps not the soft/hard character of the
instrument that matters, or even whether it conforms to previous practice, but rather the fact that
states are continuing to express a substantial amount of cooperation and collective will
even/especially in difficult circumstances.

While the Arctic Council members may have been unable to agree on a ministerial declaration,
the Chair’s statement as well as the unwillingness for the rest of the member states to yield to
demands made by a powerful state result in two key takeaways. First, the responsibility as well
as the stalwartness of the Chair resulted in a unilaterally produced statement that includes
language that majority of the member states would clearly have agreed upon — and probably did
agree upon in advance behind closed doors. Second, the strength in the alliance of smaller and,
by most counts, less powerful states, to stand their ground against a more powerful outlier. This
flexibility of soft law instruments reflected in instruments such as the Ottawa Declaration,
ministerial declarations and chair’s statements may be a key enabler of Arctic cooperation
moving forward despite some current opposition from the world’s most powerful state.

The 2019 Ministerial Meeting was the first high level meeting among Arctic Council states since
the US withdrew from the Paris Climate Agreement. This raises two additional interesting
questions, which remains to be answered. First, why did Russia – which is a serious laggard
when it comes to climate policy – not join the United States in its opposition to including
109

language on climate change? Was it simply sitting back and watching NATO allies disagree, or
did it see value in having Arctic cooperation continue? Second, will similar events unfold at the
next Ministerial Meeting in 2021, should Donald Trump be re-elected, and what this might mean
for the future of the Arctic Council?

The 2019 Ministerial Statement also shows the resilience of a subset of states within the Arctic
Council. That seven states, some of them quite small, were able to oppose the United States push
for the exclusion of climate change language shows that even a soft institution such as the Arctic
Council can reduce the effect of massive power disparities. It also demonstrates the flexibility of
soft instruments, including the opportunities that they provide for innovation.

3.5
3.5.1

Implications
Coordination despite Mutual Suspicion

Non-security aspects of the Arctic have generally been managed among the Arctic states on a
cooperative basis since the end of the Cold War, even during and after Russia’s annexation of
Crimea, along with some more recent cooperation involving non-Arctic states such as China. The
legal regime, as described earlier in this chapter, is largely made up of soft law instruments both
in their binding and non-binding variations. A regime complex of hard law supplemented
extensively by soft law instruments can be credited for cooperation in a region with several
mutually suspicious states, such as the United States, Russia, and China, which may not trust
each other enough to make many hard law commitments. At the same time, a shared
commitment to cooperation in the Arctic partly explains the ability of these states to enter into
some binding legal agreements—even if most of them are soft treaties.
110

3.5.2

Promoting Epistemic Communities

Peter Haas coined the term “epistemic communities” to describe networks “of professionals with
recognised expertise and competence in a particular domain and an authoritative claim to policyrelevant knowledge within that domain or issue-area”.273 It is now well-established that
epistemic communities can develop shared identities and interests and then influence the
direction of international relations with regards to their areas of expertise. 274 Soft treaties, by
signaling a higher level of seriousness on the part of governments – for example, by requiring, in
some countries, that domestic procedures for ratification be completed – may be more effective
than resolutions or declarations in encouraging the inclusion of the relevant epistemic
communities in developing and implementing them. This would help to explain why the
Agreement on Arctic Scientific Cooperation, which grew out of decades of cooperative efforts
among scientists from all eight Arctic states,275 was adopted in the form of a treaty even though it
created no new obligations. Indeed, it has already been credited with advancing common
interests.276 In this way, a soft but legally binding instrument can formally recognize, encourage,
and legitimate cooperation among diplomats, scientists, and other experts.

The Arctic SAR Agreement accomplishes essentially the same thing with regards to the military
personnel engaged in search and rescue planning and implementation. As mentioned, while not it
requiring them to do so, the Agreement encourages states to share information and to engage in
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joint research.277 Consequently, the ongoing communication and cooperation occurring under the
Arctic SAR Agreement, much of it among highly specialized personnel, strengthens trust and
reduces tensions between the armed forces of the various Arctic states, including between NATO
and Russia.278

Likewise, the Arctic Oil Spill Response Agreement will also lead to more consultation,
coordination, and cooperation among specialized personnel; and it will do so in part because it is
an Arctic-specific instrument. In short, Arctic governments and their experts are more likely to
work together on these issues, as a group, now that their obligations from the global treaty
(OPRC) have been “repackaged into a regional one”. 279

3.5.3

Avoiding Constitutional Constraints

When negotiating an international instrument, the option of a soft treaty may be attractive for
constitutional considerations — considerations that, depending on their respective domestic
systems, will differ from state to state. For example, calling an instrument an “agreement”
instead of a “treaty” can help to free the executive branch of the United States government from
having to secure the “advice and consent” of two-thirds of the Senate for ratification. 280 The
three treaties negotiated under the umbrella of the Arctic Council were all treated as “executive
agreements” and not referred to the Senate. This approach did not undermine their status as
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treaties in international law, where the term “treaty” is not determinative of legal status, 281 but it
did ensure that the United States could quickly become party to them. The content of the treaties
would also have mattered here, with the absence of any new, clear, mandatory provisions making
it easier to treat them as executive agreements.

The problem that its negotiators were seeking to avoid is manifest in the United States’ record of
participation in the international instruments concerning offshore oil exploration and
development. The United States was unable to ratify the 1969 International Convention on Civil
Liability for Oil Pollution Damage and the 1971 International Convention on the Establishment
of an International Fund for Compensation for Oil Pollution Damage, due to opposition in the
Senate.282 All the other Arctic states have ratified these conventions, both of which concern spills
from tankers. The United States did ratify the 1990 Convention on Oil Pollution Preparedness,
Response and Cooperation (OPRC), but that step was facilitated by the fact that OPRC uses
permissive rather than mandatory language with regard to the most onerous element of
preparedness, namely the pre-positioning of oil spill equipment.283 It had no difficulty
concluding the Arctic Oil Spill Response Agreement, because it is called an “agreement” rather
than a “treaty” or “convention”, and because it only repeated the commitments of OPRC.

In contrast to the US, Russian diplomats admit to preferring treaties to non-binding instruments
because funding from the Russian Duma for the implementation of a treaty is assured under
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Russian constitutional law, while funding for the implementation of a non-binding instrument is
not. The need to bridge the concerns of US and Russia may help to explain why the Agreement
on Arctic Scientific Cooperation was adopted in the form of a treaty rather than a ministerial
declaration, even though it contains no new, clear, mandatory provisions.

Furthermore, the Arctic states were addressing the need for scientists and equipment to move
across borders and maritime boundaries for research purposes, notwithstanding the tense nature
of the relationship between Russia and the other Arctic states outside of the region. 284 It is
possible that they chose to negotiate a treaty rather than a non-binding instrument to underline
that sovereign consent would still be required, on an ad hoc basis, to any such movements. This
consideration may have been particularly important to the Russian government, which
encourages its population to be highly suspicious of its Western counterparts.

3.6

Conclusion

The existing literature on soft law as well as the literature on Arctic law and politics has
insufficiently explored the prevalence of such instruments and as a result failed to account for
their influence in the region. In examining the prevalence of soft law in both its binding and nonbinding forms in the Arctic, this chapter investigated why states choose to negotiate instruments
that are softer in their design than hard law. The determinants of prevalence that were outlined in
Chapter 2 were all found to hold true within the Arctic context, with the addition of three other
determinants listed in the preceding section.
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Both the Agreement on Enhancing International Scientific Cooperation and the Central Arctic
Ocean Fisheries Agreement are based on the need for science-based cooperation. While the latter
instrument was largely precautionary, the former was based on existing practices of scientific
research accessibility that always depend on the ongoing consent of sovereign states. 285 The
Arctic may be a regime286 that is built on the norm of cooperation, but this does not mean that the
soft treaty/soft law regime governing the region is a form of supranational governance. In reality,
it remains to be seen if the Agreement can indeed facilitate researchers’ accessibility to the
Arctic; i.e. whether the Arctic states will really allow improved access to their territories and
maritime zones.

Additionally, does this necessarily mean the states are rational actors choosing to negotiate and
conclude instruments by considering the optimal net benefits of each alternative? If so, are states
choosing to negotiate binding instruments because such instruments are necessarily better? Or
are they doing so for other reasons that may not in fact yield the same benefits? Is the goal of
legitimizing the Arctic Council and keeping non-Arctic states out of the region a rational
behaviour? One way of studying the governance process in the Arctic can be to view member
states as building concentric circles of support — Arctic Five, then Arctic Five+Five, and then
perhaps more fishing states; the Arctic Council, then Arctic Council and observers. 287
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Although the regional states have been managing the Central Arctic Ocean, an area that lies
beyond the national jurisdiction of any state, the development of the binding Polar Code shows
the role that non-Arctic states and non-state actors can play in legal governance. There is an
unrestricted freedom of navigation beyond 12 nautical miles from shore, and this meant that nonArctic shipping states needed to be involved in the development of a regime for shipping safety
in both the Arctic and Antarctic. In other words, the geographic extent of the access of nonArctic states to the Arctic is larger for shipping than for any other issue, including high seas
fishing (beyond 200 nm) and deep-sea mining (beyond 200 nm and beyond the extended
continental shelf). With the exception of the Northwest Passage and Northern Sea Route claims
of Canada and Russia, the Arctic states could not act as gatekeepers over international shipping,
and so they had to involve the IMO.

This case study is one where we can observe a legal regime grounded in a small number of hard
instruments and supplemented with a larger number of soft treaties and soft law instruments. Of
course, this situation exists within a single geographic region. Chapter 4 on Outer Space will
explore if a similar situation exists within another regional case study. Chapter 5 will then
explore the situation within a non-regional issue area, namely Climate Change.
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Chapter 4: Outer Space

4.1

Introduction
In 1957, an earth-born object made by man was launched into the universe, where for
some weeks it circled the earth according to the same laws of gravitation that swing and
keep in motion the celestial bodies — the sun, the moon, and the stars. To be sure, the
man-made satellite was no moon or star, no heavenly body which could follow its
circling path for a time span that to us mortals, bound by earthly time, lasts from eternity
to eternity. Yet, for a time it managed to stay in the skies; it dwelt and moved in the
proximity of the heavenly bodies as though it had been admitted tentatively to their
sublime company.

This event, second in importance to no other, not even to the splitting of the atom, would have
been greeted with unmitigated joy if it had not been for the uncomfortable military and
political circumstances attending it. But, curiously enough, this joy was not triumphal; it was
not pride or awe at the tremendousness of human power and mastery which riled the hearts of
men, who now, when they looked up from the earth toward the skies, could behold there a thing
of their own making. The immediate reaction, expressed on the spur of the moment, was relief
about the first "step toward escape from men's imprisonment to the earth." And this strange
statement, far from being the accidental slip of some American reporter, unwittingly echoed the
extraordinary line which, more than twenty years ago, had been carved on the funeral obelisk for
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one of Russia's great scientists: "Mankind will not remain bound to the earth forever. – Hannah
Arendt, 1958288

Arendt’s quote from the prologue of her magnum opus, The Human Condition, preceded the first
binding international law instrument governing Space – the 1967 Outer Space Treaty – by nearly
a decade. Since the adoption of the Outer Space Treaty, Arendt’s observation about the
“uncomfortable military and political circumstances” still holds—with a couple of new additions.
The surge in the number of actors (both state and private entities) in Space, together with the
rapid advancement of science and technology have resulted in new issues of concern within the
fields of International Relations and International Law as they relate to Space, such as debris
caused by discarded rocket stages and defunct satellites in orbit, the ownership and allocation of
“slots” and radio frequencies for satellites in geostationary orbit, and regulation and liability
issues concerning resource extraction from the Moon, Mars, and asteroids. 289 To address these
concerns, States have been increasingly employing a diversity of soft law instruments. While the
realm of space law is grounded by the Outer Space Treaty and four more specific multilateral
treaties adopted in the late 1960s and 1970s, it is the soft law instruments that have animated it
since then — in the absence of serious multilateral treaty making efforts.

In examining a selection of Space-related international instruments, this chapter aims to
investigate the reasons for the growing prevalence of soft law in Space as well as the
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implications of this development. While there is already a considerable literature on each
individual instrument, this research aims to examine these instruments through the lens of
binding and non-binding soft law, as defined in Chapter 2 of this dissertation.

Similar to the two other case studies in this dissertation, this chapter makes two contributions by
rigorously examining a small number of instruments: (1) it overcomes the limitations involved in
solely examining written international law in its binary form (i.e. as binding hard law and nonbinding soft law) and thereby overlooking the presence and significance of binding soft law
instruments, and (2) it examines reasons for why states increasingly choose to negotiate soft
treaties as opposed to the alternatives of hard law or non-binding soft law.

Before establishing the prevalence of soft law within the Outer Space regime, this chapter will
first outline key institutions, actors, and contemporary issues in the region’s governance. It will
then proceed to examine ten instruments of varying degrees of legalization as well as the
implications of the pervasiveness of soft law within the regime.

4.2

Background

Although it is not the objective of this dissertation to define “Outer Space”, it is useful to prime
the chapter’s examination of the region’s legal and political aspects by first highlighting its
definitional debate and to also clarify the definition of “Outer Space” used in this dissertation. In
some ways similar to the debates on defining the Arctic, there has been much contention on the
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means of delineating Space as a “physical realm, its definition, and legal status”. 290 Its definition
is not one that comes up in the Outer Space Treaty, nor its subsequent treaties, probably due to
an inability to reach a consensus and perhaps that it does not quite matter since the lowest orbits
are quite a distance above the highest altitudes used by aircrafts.291 Nonetheless, defining the
boundary between air space and outer space, and by extension, the applicability of international
space law is increasingly critical292 given the number of state and private actors operating in
Space as well as an expected increase in sub-orbital traffic. There has been much contention, for
example, as to what constitutes the lower boundary of space and “the existence of a ‘right of
innocent passage’ to outer space”.293 Various international and national organizations define the
demarcation between air and outer space quite differently and as a result, demonstrate the
“conflicting opinions about the vertical limits of State sovereignty”.294

4.2.1

Governance

There are currently five UN binding space treaties, several other treaties among a smaller subset
of nations (such as the International Space Station Agreement) and hundreds of soft law
instruments governing space activity. As will be illustrated in the following section, soft law has
become pervasive within the international legal regime governing Outer Space, where the last
multilateral treaties were adopted more than four decades ago. Coordination and cooperation
now occur mostly through non-binding guidelines and codes of conduct. Instead of negotiating
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binding instruments to address issues such as space debris and resource exploitation, space law
has been increasingly refined and augmented via soft law instruments.

Since the onset of the space race almost half a century ago, advances of technology have meant
that the foundation of current space law — the Outer Space Treaty — is increasingly becoming
ambiguous in its application to new issues. It should be noted as well that all five binding
instruments were negotiated against the backdrop of the Cold War, from 1967 to 1978, and
spoke to a different set of political anxieties. The 1967 Outer Space Treaty which set the core
content and governance approach for the subsequent four treaties was negotiated by a smaller
subset of the current number of states that are currently active in space and as such bringing to
the negotiating table different, and sometimes conflicting, concerns. 295 China and India, for
instance, were not major players then as they are now. To further illustrate how the global stage
has changed drastically from the early stages of space law: contemporary space activity is no
longer a state-centric affair. With the growth (and success) of commercial actors such as SpaceX,
Blue Origin, and Surrey Satellite Systems, Space has since evolved to include a greater diversity
of both state and non-state actors, some of which are beginning to launch constellations made up
of 100s or even 1000s of satellites, while others seek to extract resources from the Moon, Mars,
and asteroids.296
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Astronomy is possibly one of the first scientific disciplines. Adding to the evolution of the Space
Age from ancient times, as the Space activities gain more traction, various new areas of research
such as Astro-environmentalism, space debris, light pollution,297 and Space Archaeology, are
also emerging.298 Aside from the interests of new actors, these fields are but just some examples
where the current legal and diplomatic institutions need to be re-evaluated.

International Space Law has been, and continues to be, shaped by states acting within the United
Nations Committee on the Peaceful Uses of Outer Space (UN COPUOS). An ad hoc
Committee,299 UN COPUOS was established in 1958 by the United Nations General Assembly
(UNGA) with the responsibility of reporting to the UNGA on “the activities and resources of the
United Nations…and of other international bodies relating to the peaceful uses of outer space”
and “the nature of legal problems which may arise in carrying out of programmes to explore
outer space”.300 The ad hoc Committee was composed of the following 18 states: Argentina,
Australia, Belgium, Brazil, Canada, Czechoslovakia, France, India, Iran, Italy, Japan, Mexico,
Poland, Sweden, USSR, United Arab Republic, United Kingdom, and the United States. It
should be noted that key contemporary space actors such as China were not represented in this
committee. UN CUPUOS has since been the principal platform for international law-making on
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issues relating to Space, 301 although other groups – such as the Inter-Agency Committee on
Space Debris – also play a role.

4.3
4.3.1

Prevalence of Soft Law and Soft Treaty Instruments Relative to Hard Law
Prevalence

A list of written international legal instruments was categorized based on definitions laid out in
Chapter 2 of this dissertation. Found in Appendix A.2, this list was then used to illustrate soft
law’s expansion in the governance of Outer Space since 1961 when the first non-binding soft law
instrument was concluded, relative to hard law instruments in Figure 4.1. The last binding
instruments, four soft treaties, were signed in 1998. The last hard law instrument in 1992.

Zeroing in on the on the five foundational Outer Space treaties, Table 2 provides the number of
states that have signed, ratified, accepted, approved accession or succession. The number of
states that have committed to these instruments has declined, with the 1967 Outer Space Treaty
having the largest number of parties, and the 1978 Moon Agreement having the fewest. The
reasons as to why this has been the case are explored in the subsequent sections.
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4.3.2

Trends

Figure 4.1: Prevalence of soft law in Outer Space
124

Total number of states (Ratified,
Signed but not yet
Year Agreements

acceptance, approval accession or
ratified
succession)

1967

Outer Space Treaty

109

23

1968

Rescue Agreement

98

23

1972

Liability Convention

96

19

1975

Registration Convention

69

3

1984

Moon Agreement

18

4

Table 2: Number of states that have signed, ratified, accepted, approved accession or
succession of the five fundamental international treaties governing Space

4.4

Case-Specific Analysis

While literature exists on the role of soft law governing Outer Space, almost all of it concerns the
non-binding variant of soft law.302 The following instruments reflect milestones in space law, as
determined through an extensive literature review. This section, by taking a small number of
sample instruments listed in Appendix A.2 and, utilizing a combination of process tracing and
literature review, aims to investigate reasons as to why negotiating parties choose soft law
instruments as opposed to harder alternatives.
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4.4.1

Declaration of Legal Principles

The Soviet Union launched Sputnik 1 in 1957, just months before the first resolution referencing
“outer space” was adopted in the UN General Assembly.303 The initial launches of satellites
along with the acquiescence of all other states created the right of overflight in customary
international law.304 However, it was concern over the possible extension of the nuclear arms
race to space that spurred the initial discussions of space within the United Nations305 and
subsequently saw the adoption of the key non-binding Declaration of Legal Principles Governing
the Activities of States in the Exploration and Use of Outer Space, also known as the
“Principles” Declaration in 1963 by the UNGA.306 Based on the earlier non-binding UNGA
resolution adopted in 1961 on the International Co-operation in the Peaceful Uses of Outer
Space307, the Principles Declaration sought to both reiterate and build upon the scope of the
former.308

Classed in the first of four phases spanning the development of International Space Law, the
1961 and 1963 Declarations are often cited as the “blueprint” for the legal regime that was to
follow.309 Among other things, the 1963 Principles Declaration:
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Recommends that consideration should be given to incorporating in international
agreement form, in the future as appropriate, legal principles governing the activities of
States in the exploration and use of outer space. 310

The Principles Declaration garnered substantial support, so much so that five years later the nonbinding principles were formalized in the Outer Space Treaty which became the foundational
binding instrument governing Space today. Indeed, the Declaration has been credited with
creating “instant international customary law”, given the near-immediate acceptance of its
principles by states. 311

The first four articles of the Principles Declaration are often reiterated in the subsequent treaties,
especially Article 4:

The activities of States in the exploration and use of outer space shall be carried on in
accordance with international law, including the Charter of the United Nations, in the
interest of maintaining international peace and security and promoting international
cooperation and understanding.312

Similarly, the principles of cooperation and mutual assistance are recurring themes woven into
the Space legal regime. Another key principle is that of liability “for damage to a foreign State or
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to its natural or juridical persons by such object or its component parts on the earth, in air space,
or in outer space”.313 Almost a decade later, this principle was developed further in the binding
Liability Convention.

4.4.2

Treaty on Principles Governing the Activities of States in the Exploration and Use

of Outer Space, including the Moon and Other Celestial Bodies
The substance of the Principles Declaration was made legally binding through the 1967 Treaty
on Principles Governing the Activities of States in the Exploration and Use of Outer Space
including the Moon and Other Celestial Bodies, widely known as the “Outer Space Treaty”. 314
Adopted by the UNGA, the Treaty was intended to reduce uncertainty relating to compliance
with UNGA resolutions. 315 Much of this uncertainty stemmed from a record of noncompliance
with resolutions adopted by the League of Nations. 316

The Outer Space Treaty was also modeled after several existing treaties, including the 1959
Antarctic Treaty and the 1963 Treaty Banning Nuclear Weapons Test in the Atmosphere, Outer
Space and Under Water (also known as the Limited Test Ban Treaty). 317 The former, governing a
region that is almost as inhospitable and where activities are largely limited to those that pertain
to science and technology, was a source of provisions by analogy. These included principles on
scientific exploration for peaceful purposes and on the prohibition of nuclear weapons. The latter
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instrument, the Limited Test Ban Treaty, was adopted just months before the Principles
Declaration and therefore became a stepping stone to the inclusion of the nuclear weapon
prohibition provision in the Outer Space Treaty.

The Outer Space Treaty was thus the second multilateral non-armament instrument in
international law. It disallows its parties from placing any object carrying nuclear weapons in
orbit, on the Moon, or on any celestial bodies. Together, the Outer Space Treaty, the Launch
Registration Convention, the Moon Agreement, and the Limited Test Ban Treaty collectively
represent the Space Arms Control legal regime.

While the Outer Space Treaty provided the fundamental principles on the legal governance of
Space, the further development of several of its provisions was soon needed. The 1968 Rescue
Agreement elaborated on provisions from Articles V and VIII. The 1972 Liability Convention
stemmed from Article VII as well as Resolution 1721(XVI)B. Articles V and VIII were
developed upon in the 1975 Registration Convention.318 The 1979 Moon Agreement, although
widely considered to be a less successful instrument than its predecessors, nonetheless built upon
the Outer Space Treaty. The Outer Space Treaty had created the political momentum necessary
to negotiate and conclude these four binding treaties over the next two decades. However, none
of the subsequent treaties have come to be more impactful than the Outer Space Treaty. In fact,
as illustrated in Table 2, the support for each successive treaty diminished.
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4.4.3

Rescue Agreement

The Agreement on the Rescue of Astronauts, the Return of Astronauts and the Return of Objects
Launched into Outer Space was adopted by the UNGA in 1967 and entered into force one year
later.319 The “Rescue Agreement” grew out of the need to provide further clarification of Articles
V and VIII of the Outer Space Treaty on the “all possible steps to rescue and assist astronauts in
distress and promptly return them to the launching State, and that States shall, upon request,
provide assistance to launching States in recovering space objects that return to Earth outside the
territory of the Launching State”.320

Although the subsequently negotiated Liability and Registration Conventions preserved the
interests of majority of states, the Rescue Agreement aimed to safeguard key interests of the
major spacefaring states. 321 The latter was also a humanitarian instrument directed at saving
lives, while also ensuring the return of potentially sensitive technology if a spacecraft came
down in the territory of another state.

4.4.4

Liability Convention

The Convention on International Liability for Damage Caused by Space Objects (hereafter
“Liability Convention”) entered into force in 1972, five years after the Outer Space Treaty.
Similar to the other three multilateral instruments that followed the Outer Space Treaty, the
Liability Convention sought to elaborate upon and clarify specific provisions in the Outer Space

319

UNGA Resolution 2345 (XXII).
UNOOSA 2019.
321
von der Dunk 2015, 79.
320

130

Treaty, specifically Article VII. The Convention stipulates that a “launching State shall be
absolutely liable to pay compensation for damage caused by its space objects on the surface of
the Earth or to aircraft, and liable for damage due to its faults in space”. 322 It should be noted that
this absolute liability does not extend to damage caused by one space object to another; in that
case, only fault-based liability applies.

Absent in the Outer Space Treaty, the Convention formally defined a “launching state” as: “(i) A
State which launches or procures the launching of a space object; (ii) A State from whose
territory or facility a space object is launched”. 323 Frank von der Dunk listed eight clarifications
that the Convention provided. Aside from the definition above, these are: the definitions of
“damage” and “compensation”; the definitions of “space object” and “launch”; international
versus national liability; the right to claim; procedural aspects; and the ability of international
intergovernmental organizations to becomes parties to the Convention.324

4.4.5

Registration Convention

The Convention on Registration of Objects Launched into Outer Space entered into force in
1975, eight years after the Outer Space Treaty.

The “Registration Convention” was adopted to “make provision for a mechanism that provided
States with a means to assist in the identification of space objects” and to address “issues relating
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to States Parties responsibilities concerning their space objects.” 325 The Convention also
connects every space object with a State, which has been crucial for the operation of the Liability
Convention and for controls over the actions of private companies by ensuring national
regulation by at least one state.

4.4.6

Moon Agreement

The Agreement Governing the Activities of States on the Moon and Other Celestial Bodies
(hereinafter “Moon Agreement”) was negotiated over seven years by the UN COPUOS Legal
Subcommittee from 1972 to 1979. While adopted by the UNGA in 1979 326, it did not enter into
force until five years later despite only requiring a minimum of five countries to ratify it. 327

The Moon Agreement reaffirms the Outer Space Treaty and its provision on the de-militarization
of the Moon and other celestial bodies, while also expanding on it. Additionally, the Agreement
addressed a possible loophole in the Outer Space Treaty by clearly prohibiting ownership of
extraterrestrial property by any organization or private person. It also expands on Article II of the
OTS which prohibits national appropriation of the "moon and other celestial bodies by “claim of
sovereignty, by means of use or occupation, or by any other means”. 328 The Moon Agreement
reiterates and expands this in its Article 11(3), which clarifies that:
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Neither the surface nor the subsurface of the Moon, nor any part thereof or natural
resources in place, shall become property of any State, international intergovernmental or
non-governmental organization, national organization or non-governmental entity or of
any natural person. The placement of personnel, space vehicles, equipment, facilities,
stations and installations on or below the surface of the Moon, including structures
connected with its surface or subsurface, shall not create a right of ownership over the
surface or the subsurface of the Moon or any areas thereof.329

The inability of states to agree on the Moon and other celestial bodies as a “common heritage of
mankind” and subsequently provide an international mechanism for regulating mineral
exploitation (as envisaged in Article 12) has resulted in relatively few ratifications.330 It was the
last treaty to be negotiated within the auspices of the COPUOS and has been labelled by some as
a “failed treaty” due to its relatively lack of acceptance. 331 Major space-faring332 nations such as
the US, China, and Russia are not signatories to the Agreement.

The Moon Agreement signifies the end of the “‘golden age’ of space law treaty making”. 333
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The preceding four binding treaties had garnered considerable acceptance. 334 As illustrated in
Table 2, the number of parties that have ratified each treaty fell from 109 for the Outer Space
Treaty to a mere 18 for the Moon Agreement. The number of signatures (i.e. signed by not yet
ratified) likewise fell from 23 to just 4. 335 China, Russia, United Kingdom, and the United States
have yet to sign, ratify, or accede to the Agreement. India, another major space actor, while
having signed, has yet to ratify the Agreement. While binding between the ratifying states, there
are those who argue that the Moon Treaty, despite not binding on the three major spacefaring
nations has the potential to develop, in whole or in part, into customary law. 336 This could
perhaps be the case if the parties took actions pursuant to the Agreement and non-parties did not
protest them.337

Article 11 of the Agreement designates the “moon and other celestial bodies” as “common
heritage of mankind”.338 The UN Convention on the Law of the Sea was was adopted four years
later and it too designates a “common heritage of mankind” and even establishes an international
mechanism for regulating deep seabed mining. Unlike the Moon Agreement, it was more widely
accepted. So why was the Moon Agreement so unappealing that only 18 states have ratified it so
far? Would a non-binding instrument have been a more acceptable alternative?
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The Agreement prohibits “harvesting” resources on the Moon, unless an international regime
exists to govern such an exploitation in the event that it becomes feasible to do so. However, the
definition of “regime” is not defined, nor is the word “resources”. Article 11(7)(d) of the Moon
Agreement states:

An equitable sharing by all States Parties in the benefits derived from those resources,
whereby the interests and needs of the developing countries, as well as the efforts of
those countries which have contributed either directly or indirectly to the exploration of
the Moon, shall be given special consideration.

This regime would require states, having already invested considerably large sums to exploit
resources, to share technologies for use as well as the proceeds from such activities with every
other state.339

The Moon Agreement was initially favoured by the United States, however due to the efforts
made by the Space industry as well as the L5 Society 340, the Senate Foreign Relations Committee
during the Carter Administration put “ratification of the Agreement on hold until it was
politically feasible to do so.”341 The succeeding Reagan Administration unofficially killed the
ratification by giving notice that it was against moving forward with the process. As such the
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Agreement has been stuck in political limbo. However, given the increasing interest in mining in
Space, Parties to the Moon Agreement could invoke Article 11(5) which states:

States Parties to this Agreement hereby undertake to establish an international regime,
including appropriate procedures, to govern the exploitation of the natural resources of
the Moon as such exploitation is about to become feasible. This provision shall be
implemented in accordance with article 18 of this Agreement.

Invoking the article to launch multilateral negotiations with the objective of establishing an
international regime could be test of the Moon Agreement’s efficacy.

4.4.7

International Space Station Agreement

The Intergovernmental Agreement on Space Station Cooperation was signed in 1998 among the
following states: Canada, Japan, Russia, the United States, and the participating countries of the
European Space Agency (Belgium, Denmark, France, Germany, Italy, the Netherlands, Norway,
Spain, Sweden, Switzerland, and the United Kingdom). The Agreement342, albeit binding, is
replete with permissive language and as such categorized here as a soft treaty. While one may
argue that the Agreement is a hard treaty given that it contains novel provisions, this research
finds that even such elements are laced with permissive language.
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The four bilateral MOUs between NASA and each of the other agencies from Japan, Canada,
and Russia, supplement the ISS Intergovernmental Agreement. These MOUs, given their content
and despite being designated as MOUs (a category that is often used to refer to non-binding soft
law343) are categorized in this dissertation as soft treaties. These four instruments serve to closely
supplement the binding ISS Agreement (hence encompassing redundant obligations to an extent
in their respective substantive provisions) and as such the four MOUs have been argued to have
the “status of international agreements”.344 Furthermore, all four MOUs are highly technical and
necessarily specific to the rights and obligations of the parties, not least because they concern the
health and safety of the astronauts.

4.4.8

International COSPAS-SARSAT Programme Agreement

The 1988 International COSPAS-SARSAT345 Programme Agreement was based on a 1984
Memorandum of Understanding among Canada, France, the former Soviet Union, and the United
States. This MOU, unlike those in the preceding section, is categorized as a non-binding soft
law. While it created a successful framework comprised of voluntary non-binding provisions, the
Parties decided a legally binding treaty would be important as it would be the only way to
include “cross-waivers of liability”.346 The Agreement provides a legal framework for a satellite
system, the COSPAS-SARSAT, to be developed and then used in search and rescue. The
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Agreement also created an international organization, based in Montreal. This is important, since
non-binding instruments cannot do this.347

The unique feature of the Agreement is its “layered system of partisanship”. 348 Four states –
Canada, France, Russia, and the United States – are parties that contribute to the core of the
System.349 Other states can become “User States” should they wish to utilize the System. The
seven obligations of this secondary category of states within the Agreement include the exchange
of data with the COSPAS-SARSAT Council350 and the maintenance of a radiobeacon register. 351

The Agreement differentiates between States “to reflect the actual differences in financial and
technical capability”. It also allows states of “lower ranks” to “enjoy the real-life benefits this
convention brings”. Dunk commends the Agreement because it “embodies a striking example of
the lofty aims of Article I of the Outer Space Treaty to use space “for the benefit and in the
interests of all countries, irrespective of their degree of economic or scientific development”. 352
In the event that a dispute arises, however, this soft treaty fails to provide a specific path to
resolution. Instead, it states that disagreements “should be settled by negotiations” and “may
…be referred to arbitration”. 353
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4.4.9

International Charter on Space and Major Disasters

The 2000 International Charter on Space and Major Disasters (hereafter referred to as the
“Charter”)354 has been commended as a highly effective non-binding soft law instrument and
exemplar global policy tool for international cooperation. 355 As of 2020, the Charter, the first of
its kind, has been activated 662 times by 125 countries.356 Examples of these activations include
the 2001 earthquakes in El Salvador; the 2014 missing Malaysian Airlines jet; and the 2019
earthquake in Pakistan. 357

The Charter, entirely voluntary, partners national space agencies with each other and private
satellite companies to provide satellite earth observation data and information to disaster-affected
States at no cost.358 This entails for example access to satellites that are best positioned and have
the best equipment for providing rapid imagery of the situation at hand, as well as the processing
of the data, again for free, so that the state needing the imagery does not need to do so.
Chairmanship of the Charter is rotated biannually among members. Grown out of a joint
recommendation for the Charter by the European Space Agency (ESA) and the French Space
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Agency (CNES) at the 1999 UN conference on the Exploration and Peaceful Uses of Outer
Space, the Charter became operational one year later.359

The Charter is commended for having successfully promoted cooperation among private actors
and 17 space agencies, as well as for having a relatively high rate of activations, despite its nonbinding nature.360 Several of the Charter’s partners are private actors such as MDA, Planet, and
DMCii.361

The Charter is argued to be one of the more successful instruments of its kind for several
reasons. Firstly, space-faring states have already been historically cooperative in the field of
disaster management. This is essentially a humanitarian initiative, and therefore similar to the
1988 COSPAS-SARSAT. G7 countries such as Canada too have invoked the Charter from time
to time. Self-interest has been a driving force for the Charter’s success as well. Secondly, given
the restricted focus on disasters of the Charter, “political sensitivities in other humanitarian crisis
areas such as war” has been avoided.362

4.5

Implications

The COPUOS, similar to the Arctic Council, makes decisions based on consensus of its
members. One reason as to why there may be an increase in the number of soft law instruments
(particularly of the non-binding variant), could be due to the increasing number and diversity of
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States having made it impossible to achieve (or at least impractical to seek) consensus on hard
law instruments.

A number of hard treaties governing Space, such as the Outer Space Treaty, were built upon nonbinding soft law instruments, although this happened half a century ago when this process might
have been more common. While this has been often observed in the existing literature, the
possibility of the reverse occurring has not been examined. A hard treaty could become a soft
treaty over time, as provisions that were clear when the treaty was negotiated are rendered
unclear by new political, technological, or environmental developments. Take again, for
example, the 1967 Outer Space Treaty, which was negotiated before it was widely foreseen that
private companies would become independent actors in space. That treaty’s prohibition on the
national appropriation of celestial objects was clear at the time, but there is a rigorous debate
taking place now as to whether it extends to the extraction of resources by private actors. 363 One
might even contend that the refusal to negotiate new hard treaties, in circumstances where the
meaning of old treaty provisions has become contested, is similar to the deliberate negotiation of
new soft treaties. However, one could also argue that this is not a question of hard treaties
becoming soft treaties, as much as it is a question of whether accepted interpretations of treaties
have changed over time. Indeed, the Vienna Convention on the Law of Treaties includes
“subsequent practice” by the parties to a treaty as a relevant factor in its interpretation. 364 Either
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way, the issue of old treaties poses yet another complication for anyone attempting to categorize
individual treaties as soft or hard.

We are witnessing a situation whereby Space is no longer dominated by states and their interests,
but a region in which non-state commercial actors are increasingly active. Largely a result of
lowered barriers of entry into the industry such as improved technologies which enable
reusability, minitarization and mass production, some of these non-state actors are even
acquiring their own launch capabilities and thus shifting the balance of power in Space. 365 When
the Outer Space Treaty was drafted, the role and influence of these non-state actors were not
accounted for.

As of the end of 2019, there were about 2218 operating satellites in low earth Orbit (LEO),
Medium Earth Orbit (MEO), Geostationary Orbit (GEO), and a large variety of elliptical
orbits.366 The ever-increasing number of satellites in Space risks turning Space, a global
commons, into a tragedy. Aside from the issue of Kessler Syndrome, whereby a high density of
satellites in an orbital shell could result in collisions which would then result in space debris that
could, in turn, increase further collisions, satellite constellations have been found by astronomers
to obscure some kinds of telescopic images. The 2019 UN COPUOS Guidelines for the Longterm sustainability of Outer Space Activities is an example of soft law being used, albeit
imperfectly and slowly, to address the pressing challenge of space debris.
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The current multipolar world is starkly different from the period in which the Outer Space Treaty
was negotiated. The increasing diversity and influence of space-faring states such as China and
India in international politics is certainly a factor in the way the contemporary international legal
framework is structured. Russia and China, for example, pursued a draft “Treaty on the
Prevention of the Placement of Weapons in Outer Space, the Threat or Use of Force Against
Outer Space Objects” within the Conference of Disarmament, a draft that the United States
dismissed as being “fundamentally flawed” in 2019.367 It could be argued that achieving
consensus on a hard treaty in the contemporary international system may be far more challenging
that it was half a century ago. The COPUOS, for example, was able to come to agreement on a
new set of soft law principles albeit on a different topic and in a different venue, while also
operating on the basis of consensus the same year. 368 Similarly, efforts to reach consensus in
early 2019 on a peace treaty in Space within the Group of Governmental Experts failed when 25
nations, including major space-faring ones, were unable to reach consensus due to treaty
language on military hardware deployed in space 369 – a balance of power issue, particularly
between US, Russia, and China, that has plagued international space negotiations for decades.
Regardless of legal or political disputes elsewhere, cooperation has nonetheless been extensive
between powerful states, such as the US and the former USSR (and now Russia) in Space, which
continues on the ISS today. At the same time, some States have worked to exclude new
competitors such as China, a relatively new entrant into Space. One example is the US
Congressional ban on NASA working with its Chinese counterpart.370 Soft law instruments,
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however, have enabled cooperation to continue among suspicious states by removing potential
barriers to cooperation that are inherent in negotiating hard treaties. 371 In some ways, such an
approach may be contributing to the resilience of the international legal regime governing space,
during times of uncertainty due to political or scientific reasons.

4.6

Conclusion

This dissertation seeks to identify reasons for the prevalence of binding and non-binding soft law
instruments as well as to offer an understanding of why such instruments are utilized in certain
regions; it will also, in its concluding chapter, consider the broader implications of its findings.

Both case studies on the Arctic and Outer Space have shown that the prevalence of soft law
within each of these regions has in some ways contributed to the resilience of international law
during times of uncertainty, whether due to political or scientific reasons. The following chapter
on climate change examines whether the same phenomenon is observable within a specific issuearea, as opposed to cases that are region-specific. The following chapter will also examine if the
observations made pertaining to the prevalence of soft law hold in the case where there is a nearuniversal membership within organizations such as the UNFCCC, unlike the UN COPUOUS
which was examined in this chapter which has fewer than 100 members.
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Chapter 5: Climate Change

5.1

Introduction
By comparison to what it could have been, it’s a miracle. By comparison to what it
should have been, it’s a disaster.372

George Monbiot’s commentary in The Guardian on the adoption of the Paris Agreement could
very well be applied to the current climate regime as a whole. This is despite the regime having
grown by leaps and bounds over the last four decades. There has been particularly a
proliferation, or as Kenneth W. Abbott calls it, “a ‘Cambrian explosion’ of transnational
institutions” aimed at addressing the climate crisis. 373 These institutions, particularly that of the
United Nations Framework Convention on Climate Change (UNFCCC), have produced nonbinding soft law instruments as well as a small number of hard or soft treaty instruments aimed
at mitigating climate change or adapting to its impacts.

The aim of this chapter is two-fold. It first establishes the prevalence of soft law within the
climate change regime. It then seeks to ascertain the reasons and implications of such a
prevalence by conducting a small-n analysis of 7 significant instruments of varying degrees of
legalization.
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The instruments examined in this chapter are multilateral environmental agreements (MEAs)
aimed at mitigating anthropogenic climate change or adapting to its impacts. Although climate
change is an increasingly cross-cutting issue that extends to other issue areas such as
international trade and human rights, this dissertation focuses on instruments that specifically
address climate change. This is done to examine the pervasiveness of soft law within a singleissue area and not across overlaps between different issue areas. Additionally, while it is
acknowledged here that climate change has also been incorporated within international legal
instruments adopted by other organizations, such as the G20, the World Bank, ASEAN, and the
European Union, the instruments examined in this chapter will be limited to those negotiated
within the UN regime. This is due both to length constraints and to allow for a more focused
discussion on the prevalence of soft law, since the UN has been the primary platform for
negotiating international climate law. This chapter also highlights a significant gap in the
“climate change-soft law” literature that results from disproportionate attention having been
given to international legal instruments aimed at the mitigation of greenhouse gas emissions, as
compared to instruments aimed at adaptation to the effects of the changing climate.

This chapter will first examine the international legal and political efforts to address
anthropogenic climate change374, before establishing the prevalence of soft law in this issue area.
It will then examine a small number of key instruments using both legal textual analysis and a
review of the existing literature in order to confirm the hypothesized determinants, laid out in
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Chapter 2.4 of this dissertation, explaining why each instrument was designed as a non-binding
soft law instrument, soft treaty, or hard treaty. Last but not least, the implications of the
prevalence of softness within the international climate change regime will be considered.

5.2

Background

The Intergovernmental Panel on Climate Change (IPCC)375 is a scientific body which has
produced six Assessment Reports on climate change since 1990. Each report has reinforced the
following message: the current climate crisis caused by anthropogenic factors is significant and
rapidly accelerating.376 As Karen Litfin explains: “the uncertainties revolve around the timing
and the degree of anticipated climate change, not whether climate change will occur”. 377 Despite
this certainty of climate change, or as some call it, the climate crisis, negotiating a global treaty
to address what is quintessentially a global issue has been increasingly difficult.

The Paris Agreement is the latest in the globalized post-Kyoto effort. Although the larger and
powerful states such as the United States and China had argued for a non-binding instrument, the
Paris Agreement’s binding nature can be attributed to strong advocacy by The Alliance of Small
Island States (AOSIS) which held a strong position on the need for a legally binding instrument,
thus proving the ability of smaller states to influence international law-making.378 The Paris
Agreement is one of many examples of soft treaties that were reached as a compromise between
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entities of varying degrees of power within the international system. Such a compromise can also
be observed between states and non-state actors.

5.2.1

Mitigation and Adaptation

Governance addressing the climate crisis has conventionally been based on a two-pronged
complementary approach: mitigation of greenhouse gases and adaptation to the effects of climate
change.379 International legal instruments governing the issue-area of climate change have
largely been focused on the former, defined as the “stabilization of greenhouse gas
concentrations in the atmosphere at a level that would prevent dangerous anthropogenic
interference with the climate system” 380 — although the words “dangerous anthropogenic
interference” are arguably ambiguous. 381 In any case, most soft law research has focused on the
emission reduction goals of the various legal instruments. However, this dissertation will also
consider climate change adaptation, 382 which has been the subject of a much smaller portion of
the literature on the soft/hard law instruments. This is for evident reasons, since global treaties
have mostly focused on greenhouse gas emission reductions, leaving the issue of adaptation to
individual states or rules and guidelines that are soft in character. Hall and Persson argue that the
lower degree of legalization on adaptation may be explained by two factors. Firstly, adaptation is
a “global public good” given its transnational effect (whether positive from effective adaptation
measures or negative from the lack of measures). Secondly, it is “contested” given the minimal
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international cooperation within the climate regime. 383 When the research on soft law within the
climate regime includes instruments addressing adaptation, soft law becomes far more prevalent
than would appear to be the case at first glance. Another explanation for the lack of effort at the
global level for a binding instrument on adaptation is that adaptation is experienced at a local
context and thus requires localized policies. However, globalized political and economic forces
can and should guide adaptation measures. 384 This then begs the question as to why instruments
on adaptation are sidelined in larger discussions about a globally binding climate regime.

With the Paris Agreement proving inadequate in reducing emissions sufficiently, and with the
effects of climate change already being felt, adaptation is increasingly unavoidable and urgent.
The failure to incorporate adaptation in the analysis of legalization within the climate change
regime could yield deficient results. Merely examining mitigation targeted instruments and
provisions offers a partial perspective on the prevalence of soft law within the regime. It also
distorts our understanding of the efforts that are and need to be made to address the climate
crisis. We need to “play offense and defense at the same time”, because the effects of climate
change are inevitable and will continue occurring even if emissions are drastically reduced. 385

5.2.2

Climate Governance Beyond the UNFCCC

The literature on soft law and climate change is not only limited with respect to adaptive efforts,
but also with respect to the organizations responsible for the negotiation and conclusion of soft
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law instruments within the regime. Existing literature on soft law has been largely limited to a
sub-system of the UN, namely the UNFCCC. This chapter will examine non-UNFCCC
instruments that have a significant influence on the climate crisis, such as the Montreal
Protocol.386 To further expand the discussion of written international law beyond the UNFCCC,
this section will also briefly review efforts made within other organizations such as the UN
Security Council (UNSC) that have begun to increasingly incorporate language referencing
climate change. In considering the work of these organizations, this section aims to demonstrate
that soft law within the transnational global climate regime complex is far more prevalent than
often assumed.

While climate change has been mentioned as a contributing factor to situations addressed in its
resolutions, the UNSC does not make these resolutions wholly about climate change. In recent
years, discussions on the linkages between climate change and security have been slow to
develop within the UNSC. The first debate on the topic within the Council was initiated by the
United Kingdom in 2007.387 The debate, on energy, security, and climate, saw opposition to the
topic even being discussed within the UNSC. Opponents – Group of 77+ China388 and the NonAligned Movement – argued that the topic should be discussed within the General Assembly and
the issue of climate change specifically within the UNFCCC, instead. 389 Two years later, the
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UNGA unanimously adopted a resolution seeking a report on “climate change and its possible
security implications”, an effort initiated by the Pacific Small Island Developing States. 390 The
resolution called on the Security Council and other principal UN organs to “intensify their efforts
in considering and addressing climate change”. 391 In the 2009 UNGA Report of the SecretaryGeneral, the link between climate change and security was clearly identified via its effect on
human well-being; economic development; loss of territory and statelessness; and threats to
international cooperation in managing shared resources.392

In 2011, after a day-long debate initiated by Germany and supported by Portugal on the
“maintenance of international peace and security: the impact of climate change”, the Council
noted a Presidential Statement; one that had been issued as a concession to States opposed to the
UNSC becoming more engaged in matters related to climate change. 393 The statement, a nonbinding instrument, used highly permissive language such as “may” and “possible”. An example:

The Security Council expresses its concern that possible adverse effects of climate
change may, in the long run, aggravate certain existing threats to international peace and
security.394
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This stood in contrast to the respective statements by a number of UNSC members such as the
United States, which stated that “climate change had very real implications for international
peace and security” and, later, that the inability of the Council to concretely address the security
implications of climate change was “pathetic”. 395 The Presidential Statement also failed to
provide measures to address the “potentially adverse effects”.

Attention to climate change within the UNSC, while intermittent, has been increasing in
frequency and in the strength of language used. So, what drove the Council to utilize stronger
language in its statement seven years later? It should first be noted that the 2018 UNSC
Presidential Statement, as well as the aforementioned Resolutions 2349 and 2408, are focused on
two very specific conflict-prone regions. As Motzfeldt Kravik contends, the issue of climate
change within the UNSC sphere has been limited to conflict-prone regions such as the “West
Africa and Sahel Region”396, unlike in the Small Island Developing States where conflict is
remote, but the effects of climate change are significant. 397

For the UNSC to enact any binding resolution would inherently be limited by the willingness of
its five permanent members (P5) to agree. Russia and China, and now the Unite States, oppose
the securitization of climate change, while the United Kingdom, and France are on the other side.
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Shirley V. Scott argues that while the adoption of the Paris Agreement may have temporarily
reduced the push for policy in other forums outside of the UNFCCC, the very uncertainty of the
Agreement’s effectiveness as well as the “evolving rhetoric regarding climate change both a
development and a security issue” are reasons as to why debates on the topic would not be “ruled
out” within the UNSC.398 While the UNSC has not used binding resolutions to implement
substantive action on the issue of climate change, its role nonetheless in adaptation and
mitigation efforts could “provide an ‘urgency factor’ necessary to push wider multilateral action
forward” and supplement the UNFCCC regime. 399

5.3

Prevalence and Other Trends

Similar to the preceding case study chapters, the list of written legal instruments within the issuearea of climate change was reviewed and categorized as non-binding soft law, soft treaty, and
hard law; this list can be found in Appendix A.3. Figure 5.1 below illustrates the frequency in
which soft law, in both forms, has been concluded over the past 50 years.
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Figure 5.1: Prevalence of Soft Law relative to Hard Law in Climate Change
154

5.4
5.4.1

Case-Specific Analysis
Stockholm Declaration

The Declaration of the United Nations Conference on the Human Environment, also known as
the Stockholm Declaration, was adopted at the first global environmental conference in 1972 —
the Earth Summit.400 The Declaration, a non-binding soft law instrument, lists seven
proclamations in its preamble and twenty-six principles in its substantive section, in an effort to
examine the effect of anthropogenic activities on the natural environment. 401 Together with the
1992 Rio Declaration, the Stockholm Declaration would form the foundation of international
environmental law, but also influence other spheres of global governance such as international
maritime law, outer space, human rights, and nuclear waste.402

Despite universal agreement on the Declaration’s non-binding nature, which makes the
Declaration easier to negotiate given the low costs to sovereignty, there were disagreements on
the precision of language pertaining to States’ “rights and obligations in respect of the
environment”.403 After several rounds of reviews, 21 out of the original 23 drafted principles
remained and 5 new ones were added. The hard-fought character of the negotiations provides
additional evidence that states believe that soft law matters, which, in turn, makes soft law
matter. One of the issues included the boycott of the Stockholm Conference as well as the
preceding negotiations in New York by the then-Soviet Union and several Eastern European
communist states. The second was one that emerged among developing states. Led by Brazil,
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these states were concerned that this declaration could have the potential to stunt their respective
economic development and poverty alleviation efforts.404 A compromise, couched in Principle
12 of the Declaration, was eventually agreed upon:

Resources should be made available to preserve and improve the environment, taking
into account the circumstances and particular requirements of developing countries and
any costs which may emanate- from their incorporating environmental safeguards into
their development planning and the need for making available to them, upon their
request, additional international technical and financial assistance for this purpose. 405

A third issue was the extent to which concerns over tests and use of weapons of mass destruction
would be included in the text. Principle 26 states that:

Man and his environment must be spared the effects of nuclear weapons and all other
means of mass destruction. States must strive to reach prompt agreement, in the relevant
international organs, on the elimination and complete destruction of such weapons.

This was revised from the provision drafted by the New York Working Group that initially stated
the following:
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Man and his environment must be spared the serious effects of further testing or use in
hostilities of weapons, particularly those of weapons of mass destruction.

Japan stressed the necessity of a provision against the testing of nuclear weapons. Sweden
emphasized the link between such weapons and their associated environmental impacts. In
Stockholm, China, New Zealand, Peru, Mexico, the United States, and Tanzania failed to agree
on the earlier draft provision. Some, like China, wanted the rejection of nuclear weapons but
refused to condemn its testing. The United States opposed a provision that could be interpreted
as the non-use of such weapons. 406

Eventually, the Declaration was adopted in at the Stockholm Conference by 113 States present at
the Conference and noted during the UNGA the same year with 112 votes to none. 407 These
evidential debates over soft law instruments reiterates the counterargument this dissertation
makes on the egalitarian and benign nature of non-binding instruments.

5.4.2

Montreal Protocol

This dissertation goes beyond the commonly delimited analytical domain of UNFCCC in its
analysis of the climate crisis within the context of soft law. While not an instrument targeted
specifically at addressing the climate crisis, the 1987 Montreal Protocol on Substances That
Deplete the Ozone Layer indirectly does so by phasing out on a group of greenhouse gases
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known as the chlorofluorocarbons (CFCs) that resulted in the depletion of the ozone layer which
has knock-on effects on other components of the atmosphere, thus contributing to climate
change.408 This protocol, created within the framework of the Vienna Convention for the
Protection of the Ozone Layer, is the only UN agreement to have a universal membership and is
a highly successful instrument in being able to address its goal of phasing out CFCs and closing
the holes in the ozone layer. States were required to phase out CFCs by substituting their use
with hydrofluorocarbons (HFCs) – another greenhouse gas, albeit with a much lower ozonedepleting effect than its phased-out alternative. As a result, HFCs were increasingly used. To
address this, the Kigali Amendment to the Protocol was adopted in 2016, entering into force
three years later. The Amendment aims to reduce the use of HFCs by 80 percent by 2047 and
may avoid an up to 0.5oC increase in global temperatures.

5.4.3

Rio Declaration

Along with the Convention on Biological Diversity, the UN Framework Convention on Climate
Change (UNFCCC) was opened for signature at the UN Conference on Environment and
Development in Rio de Janeiro in 1992. The conference, known also as the Rio Summit, was
significant in that aside from the aforementioned binding instruments, it also produced three
major non-binding environmental instruments – Rio Declaration, Agenda 21, and the Forest
Principles.409
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The UNFCCC, a combination of “harder and softer law provisions”, is categorized in this
dissertation as a soft treaty.410 The “common but differentiated responsibilities” (CBDR)
principle outlined in the 1992 Rio Declaration was formalized the same year in the UNFCCC
text. The CBDR principle, for example, was a requirement for all Parties to take into account.
The Convention, however, does not impose any binding commitments upon Parties in terms of
quantified mitigation targets and as such while overall binding was highly vague in terms of the
obligations imposed on its Parties. 411

The Rio Declaration, similar to the preceding Stockholm Declaration, set out key principles that
would be repeated in subsequent non-binding and binding international environmental legal
instruments. The Rio Declaration reaffirmed much of the 1972 Stockholm Declaration, and also
went further by calling for the development of international law and national law pertaining to
environmental “liability and compensation”. 412 Furthermore, among the twenty-seven principles
in the Rio Declaration, those of particular significance that were not found within its predecessor
included the: “common but differentiated responsibilities” (Principle 7); “public information and
participation” (Principle 10); the “precautionary principle” (Principle 15), “polluter pays
principle” (Principle 16); “environmental impact assessment” (Principle 17); the cooperation of
States to further develop international law with respect to sustainable development (Principle
27).413
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The principle of “common but differentiated responsibilities” would become a characteristic
feature of the ensuing Kyoto Protocol. The “precautionary principle” 414 has since widely been
reaffirmed in multiple legal instruments outside of the climate crisis governance sphere such as
the 2018 Agreement to Prevent Unregulated High Seas Fisheries in the Central Arctic Ocean.
The Principle has also arguably developed into a rule of customary international law as evident
in decisions of the International Tribunal of the Law of the Sea and the International Whaling
Commission.415

5.4.4

Berlin Mandate

The Berlin Mandate, a decision adopted at the first Conference of the Parties (COP-1), started
the process of a negotiating towards an instrument that would require states to limit their
respective greenhouse gas emissions. The result was the Kyoto Protocol, which was adopted two
years later and become the first major binding instrument targeted at mitigating greenhouse gas
emissions. The Mandate also saw the creation of the Ad hoc Group on the Berlin Mandate
(AGBM), which held eight meetings between its creation and the adoption of the protocol.416

To avoid overlap with the pre-existing legal arrangements, the Berlin Mandate sought to
commence negotiations that would “set quantified limitation and reduction objectives within
specified time-frames such as 2005, 2010 and 2020, for their anthropogenic emissions by sources

Principle 15 in the Rio Declaration 1992 states that “In order to protect the environment, the precautionary
approach shall be widely applied by States according to their capabilities. Where there are threats of serious or
irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing cost-effective
measures to prevent environmental degradation.”
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and removals by sinks of greenhouse gases not controlled by the Montreal Protocol”. 417
Categorized as a non-binding soft law instrument, the Mandate is a decision to commence the
process and does not in any way bind states to commit to reducing their respective emissions. It
is nonetheless significant as it began the process towards a global treaty targeted at reducing
emissions, particularly for developed states, and saw the conclusion of the Kyoto Protocol and
later the Paris Agreement. The COP-1 meeting was also significant due to the fact that Parties
agreed by consensus that the 1992 UNFCCC was insufficient to prevent the impacts of climate
change. At the same time, it brought to the surface the disagreements that we continue to see
today with regards to the reduction targets, such as tensions over the respective responsibilities
and burden borne as between developed and less developed countries.418 It also reiterated the
CBDR principle that continues to structure mitigation instruments. 419

5.4.5

Kyoto Protocol

Adopted in 1997 within the context of the UNFCCC, the Kyoto Protocol imposed “top-down”
precise and binding emission reduction targets on its Parties, which later proved to be extremely
difficult to implement.420 This difficulty is indicative that compliance with soft instruments
might be as good as compliance with hard treaties.

A hard law instrument, the Kyoto Protocol delegated emission reductions based on the principle
of common but differentiated responsibilities (CBDR) as it recognized “that industrialized
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countries are principally responsible for the high level of emissions in the atmosphere as a result
of their 150 years of industrialized activities”. Countries were, as a result, divided into Annex I
parties and Non-Annex I parties. The former group, referred to industrialized countries, were
required to reduce their emissions to 1990 levels and submit “annual inventory of their
greenhouse gas emissions”. The latter group made up of developing countries were given more
leeway and the “protocol sought to help such countries limit greenhouse gas emissions in ways
that will not hinder their economic progress”. Reports by these countries were also “contingent
on getting funding for the preparation of the reports, particularly in the case of the least
developing countries”. 421 The Protocol’s rules were adopted in COP 7 in Marrakesh in 2001. The
parties’ first commitment period was from 2008 – 2012 and the second from 2013-2020. The
Doha Amendment, adopted in 2012, “added commitment for Annex I parties in the second
period”.422

5.4.6

Copenhagen Accord

In response to the outcome of the 2009 COP meetings in Copenhagen, Tuvalu declared that the
resulting Accord was akin to being offered “30 pieces of silver to betray our future and our
people”.423 The United States, in contrast, described “pieces of the Accord as being clear” and
that “we can embrace this Accord”. This stark contrast towards the outcome of the meetings is
one that continues through to the Paris Agreement years later.
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Similar to the 2007 Bali Action Plan, 2010 Cancun Agreements, and 2011 Durban Platform, the
2009 Copenhagen Accord is a key COP outcome despite not being legally binding. 424 The
Copenhagen Accord, to which 141 Parties agreed to, was noted (and not adopted) during the 15 th
session of the Conference of the Parties to the FCCC (hereafter referred to as COP-15). It has
become one of the more significant non-binding political agreements within the international
climate change regime. 425 Negotiated by the heads of twenty-eight states which included not only
major economies and emitters but also the most vulnerable and least developed states alike, the
Accord is “one of the most influential documents” according to Bodansky et al within the
climate change regime due to three reasons.426 First, as already stated above, the Accord was
negotiated by a large number of heads of states which allowed for “unparalleled political
guidance”. Second, the Parties that adopted the Accord represented more than 87% of global
emissions at the time. 427 Third, the Accord, which was essentially comprised of political
compromises, were translated into the Cancun Agreements and adopted via the formal UN
Process during COP-16. Emission reduction pledges were set for this year: 2020. As such, it
remains to be seen if these reductions were actually met. Furthermore, there has been debate as
to whether the non-binding pledges made by the Parties were sufficient to prevent the 2oC
increase in global temperatures identified as the upper threshold for climate stability.428
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Another political promise made was the climate financing of adaptation projects in developing
countries.429 Aside from being “two orders of magnitude smaller than the estimated levels of
need”, the funding was not delivered as promised. 430 This lack of compliance pull, possibly
characteristic of certain soft law instruments, is indicative of a situation of complacency with
regards to emission reduction pledges.

However, Bodansky et al assert that the Copenhagen Accords are significant, reiterating Stephen
Toope’s argument that “informal, non-binding norms may come to shape practice quite
effectively”.431 In contrast to the Kyoto Protocol, it was the Copenhagen Accord’s architectural
features such as the ”bottom-up approach” that was emulated in the 2015 Paris Agreement.432
This soft provision in the Copenhagen Accord was likely easier to agree to than a hard
commitment. However, its true effectiveness may have been in shaping behaviour and causing
changes that are inexpensive for states to make. However, without buy-in from all the states, its
potential success was limited.

5.4.7

Paris Agreement

Similar to the 1997 Kyoto Protocol, the 2015 Paris Agreement was negotiated and adopted
within the framework of the UNFCCC. The Agreement is a clear example of a “soft treaty”.
Negotiations for the hybridized legal instrument comprising of binding and non-binding
provisions were concluded at COP 21 in 2015. As scholars such as Pickering et al have pointed
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out, the legal architecture of the Paris Agreement takes on a crème brûlée approach: “a layer of
harder law at the top …with a substantial quantity of softer law at the bottom”.433 The Paris
Agreement on Climate Change is an example of a soft treaty that could mislead publics into
thinking that meaningful action was being taken, at least at the time of the Agreement’s
conclusion.434 Although legally binding, the Paris Agreement is replete with permissive
language; language that has been widely credited with enabling its conclusion. 435 But while the
Paris Agreement was negotiated within a divisive political context that would have precluded
widespread agreement on a hard treaty,436 its permissive language has enabled many states –
including some, like Canada, that celebrated the conclusion of the document as a political and
moral victory – to avoid making significant reductions in their greenhouse gas emissions.437

Similar to the Copenhagen Accord but in contrast to its predecessor – the Kyoto Protocol – the
Paris Agreement adopted a bottom-up approach.438 Scholars such as Popovski, argue that the
softness in the Paris Agreement may “offer a viable alternative to ‘hard law’”.439 Moving away
from the Kyoto Protocol’s emission target system, the Paris Agreement’s bottom-up Pledge and
Review system allows states to submit their emission reduction targets based on their respective
Nationally Determined Contributions440 (NDCs).441 Additionally, the Paris Agreement extends
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the emissions reductions obligations to all state parties. This stands in contrast to the Kyoto
Protocol, which established legally binding reduction targets for developed nations only.

While the Paris Agreement was lauded as a success primarily because a global climate treaty was
negotiated and concluded, the instrument was nonetheless filled with vague obligations and
“substantial discretion for governments”. 442 As Keohane and Oppenheimer argue, Parties may be
inclined to take advantage of the Agreement’s ambiguity and substantial discretion to limit their
obligations.443 They further argue that the effectiveness of the Pledge and Review system will
depend on the “inclination both of OECD countries and newly industrializing countries to take
costly actions, which for the OECD countries will include financial transfers to their poorer
partners”.444 The Agreement comes into effect this year, 2020, which is when the Kyoto Protocol
comes to an end. As such, although five years have passed since the Paris Agreement was
concluded, compliance with it has yet to be tested.

A soft treaty also enables broader participation whereby more states are willing to support, or at
least not oppose it, in international law-making. Despite being formally binding, the Agreement
has significant soft law elements—unlike the Kyoto Protocol that preceded it. 445 These elements
facilitated wider participation in the Agreement at a time when conflicting political interests
among actors, particularly the United States, China, European Union, and small island
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developing states, were impeding the conclusion of any form of instrument. 446 However, based
on arguments that the Paris Agreement was successfully concluded because of the then USChinese cooperation, it remains to be seen if the success will be translated to its compliance
phase, given the Trump administration’s decision to withdraw from the Agreement. 447 China,
however, seems to now have stepped up to “play a greater role in writing the rules” by taking
lead in the global climate efforts.448

COP-26 was due to be held in November 2020 but has now been postponed to 2021 because of
the COVID-19 pandemic. The pandemic is already triggering a stark reduction in greenhouse gas
emissions. However, it remains to be seen whether this will have a significant long-term effect
on the climate crisis, let alone in allowing each Party to achieve their respective targets. Such a
short-lived decline in emissions due to the pandemic does not constitute the deep structural
changes that are required in the long run. In Asia, as of end of March 2020, carbon emissions
which had dropped by 25% over a four-week period, are returning towards their normal
ranges.449 However, “the environmental detox that followed months of sweeping lockdowns
appears to be over”450 with emissions expected to increase with China’s surge in coal-fired
plants.
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As Jennifer Allan rightly points out, the Paris Agreement “repackages existing rules that have so
far proved to be an inadequate response” to the climate crisis. 451 The redundancy and
permissiveness that this soft treaty encompasses can be observed in the lack of any binding
timelines, targets, or financial commitments. But it was these “soft” components that enabled
President Obama to commit to the Paris Agreement through an executive order rather than
seeking the “advice and consent” of two-thirds of the US Senate for ratification, as is required by
the United States Constitution with regards to treaties. This may explain why such instruments
are called “Agreements” rather than treaties 452, similar to the three binding agreements
negotiated by the Arctic states. Just as importantly, it explains why President Trump is able to
withdraw the United States from the Paris Agreement through an executive order.

5.5

Implications

Similar to the NAAEC, the Paris Agreement on Climate Change is another example of a soft
treaty that could mislead publics into thinking that meaningful action is being taken. 453 Although
legally binding, the Paris Agreement is replete with permissive language; language that has been
widely credited with enabling its conclusion. 454

The broadly cited assumption of soft law crystallizing to hard law does not hold within the issue
area of climate change. As shown in this chapter, the degree of legalization has weakened and
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thus devolved from a hard treaty, the Kyoto Protocol, to a soft treaty, the Paris Agreement. 455
Moreover, the path to the soft-but-binding obligations in the Paris Agreement was not linear. It
instead went from hard provisions in the Kyoto Protocol, to non-binding political concessions in
the Copenhagen Accord, to soft obligations in the binding Paris Agreement. 456 It may be that the
optimum design for an international instrument to reduce emissions is in fact a soft treaty – one
that has taken the climate change regime decades to reach through a meandering path of trial and
error. However, it remains to be seen if the combination of hard and soft hybridized instrument is
effective, at least within the climate regime.

This case study on the prevalence of soft law on climate change has indicated that soft law,
whether binding or non-binding, can contribute to the climate regime complex in positive ways.
An examination of a selection of instruments in Section 5.4 of this chapter, including the
Stockholm Declaration, the Rio Declaration, and the Paris Agreement, has shown how soft law
in its various forms has moulded the international environmental regime. Soft law may also
provide a degree of resilience to cooperation among distrusting states, by creating
interdependence, building trust, cushioning cooperation against exogenous shocks, and
ultimately creating a path dependency to cooperation.

Some of the softness in binding treaties within the climate change regime is the result of
provisions pertaining to adaptation. As Hall and Persson observed, “Adaptation has low
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precision and low obligation” and that a number of adaptation initiatives are not “constraining on
states”. In analysing the Paris Agreement, Bodansky draws a similar conclusion: “Most of the
provisions on adaptation and means of implementation are expressed, not as legal obligations,
but rather as recommendations, expectations or understandings”.457 The absence of precise
obligations pertaining to adaptation could simply be due to challenges arising from three issues.
The first is empirically accounting for adaptation. The second, the lack of clarity as to what
adaptation entails. 458 And the third, wide gaps in power and wealth, which make the impact of a
changing climate greater in developing countries, along with the cost of adaptation efforts.459

5.6

Conclusion

Non-binding soft law instruments and soft treaties are often quite diverse in their design, with
these variations likely resulting in variations in compliance with them. This chapter has
examined legalization within the climate change regime and found that the variation is skewed
towards the soft law end of the written international law spectrum. Similar to the preceding two
chapters on the Arctic and Outer Space, this chapter’s findings support several of the
determinants of soft law’s prevalence hypothesized in Chapter 2.

Soft law, as observed in each of the three case studies examined within this dissertation, may
contribute to strengthening the resilience of international law. Supplementing hard law with soft
treaties and non-binding soft law instruments may not be the optimal solution for those seeking a
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drastic reduction in greenhouse gas emissions, enough to prevent a 1.5oC warming, but it is
certainly a far better alternative than the “business as usual” scenarios. Soft law may, through a
process of norm creation and compliance as well as the continued facilitation of dialogue among
states, thus help to address the climate crisis.
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Chapter 6: Conclusion

6.1

Introduction
It is thus hardly surprising that the world has increasingly turned to soft law solutions
to the hard choices it confronts. 460

… the proliferation of soft law instruments in the field of environmental protection
…461

increasing use of non-binding normative instruments in several fields of international
law is evident462

These are but a handful of the claims made within the International Relations/ International Law
literature on the prevalence of soft law. Despite the many claims, the literature has yet to
empirically verify such a phenomenon. And if it is verifiable, why are states increasingly
negotiating soft law in either binding or non-binding forms, as opposed to hard treaties? Can the
dichotomy of written international law – binding or non-binding – account for the full range of
effects that “soft” instruments may have within the international system? Is a greater degree of
formal legalization of contemporary international relations necessary or even desirable, or would
such an effort be futile and therefore counterproductive in the current political climate? This

460

Kirton and Trebilcock 2004, 4.
Atapattu 2012, 212.
462
Shelton 2009, 14.
461

172

dissertation has aimed to answer these questions and assess and explain soft law’s prevalence
within the case studies of the Arctic, Outer Space, and Climate Change. In addressing these
questions, this research has exposed the overly narrow definitions of soft law within the existing
International Relations/ International Law literature. Chapter 2 advanced a new, broader
definition of soft law, one that encompasses both binding and non-binding variants in order to
address the shortcomings for existing definitions.

Using this novel463 concept of soft law, the prevalence of soft law was then established by
reviewing a large number of instruments of varying degrees of legalization within three discrete
case studies, encompassing two regions: Arctic and Outer Space; and one issue-area: Climate
Change. This was then followed by a close examination of a small number of key written legal
instruments within each case study. This inquiry found that soft law is indeed becoming more
prevalent within the three case studies and identified a number of reasons for this; reasons that
will have varying degrees of influence within each case study. These include: (1) shifting global
politics; (2) soft law’s ability to paper over existing political differences; (3) soft law’s ability to
facilitate coordination despite mutual suspicion; (4) the eventual goal of crystallizing soft law
into harder forms; (5) a desire to promote the role and influence of epistemic communities and
non-state actors; (6) decision-makers wanting to be seen as doing something domestically; (7) a
desire to avoid the constitutional constraints on ratifying hard treaties; and (8) an increasing
recognition of the need to use a science-based decision-making process that also needs to

While the term ‘soft treaty’ has been used elsewhere, this dissertation’s contribution to the literature lies in the
way that it classifies written international law. Its careful definition of ‘soft treaty’ distinguishes it from writings that
use the term but do not define it clearly (See, Section 6.2.1).
463
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account for the uncertainty inherent in science. This concluding chapter will further unpack this
constellation of factors and their degree of influence within each case study.

By tracing the negotiation processes behind each of these small number of instruments via an
extensive review of the relevant literature, one can infer the potential consequences arising from
soft law’s prevalence within each case study. These consequences, briefly listed here and further
advanced in this chapter, are: (1) a non-linear evolution of written international law; (2) potential
complacency arising from soft law; (3) path dependency of cooperation due to repeated
successful negotiations of written international law; and (4) forum shopping stemming from soft
law’s prevalence within each regime complex.

This concluding chapter proceeds as follows. An introductory section is followed by a summary
of the arguments advanced in this dissertation, supported by the findings from the three case
studies. This introductory section shows how this research has addressed the major gaps in the
theoretical literature concerning soft law by providing a conceptual framework for analysis and
then testing it through three quite different case studies. Then, the contribution of this research
will be outlined with regard to the conceptual and practical dimensions. Last but not least,
avenues for future research will be identified.

As Noam Chomsky rightly points out, the “historical conditions are too varied and complex for
anything that might plausibly be called ‘a theory’ to apply uniformly” in international
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relations.464 What this research tries to do in closely examining the three case studies in the
preceding chapters is to offer a new insight into how politics shapes international law. In offering
this insight, and exploring the conditions that led to the negotiation and conclusion of a specific
segment of the written international law spectrum, this dissertation might shed light on treaties
and other international legal instruments, compliance with them, as well as their influence on
future negotiations of subsequent instruments.

6.2

A Reflective Analysis

Is soft law as egalitarian as the literature sometimes makes it out to be, or is it a tool that can be
exploited by powerful states? Is ambiguity an agenda-driven outcome of powerful states, leaving
them a margin of manoeuvre within a framework of legality? What would this mean for
weak/small states which may prefer hard legalization in order to protect their interests?465 Does
soft law perhaps provide concealment for states pursuing other objectives? Most agreements in
the Arctic are (ostensibly) driven by the desire of states to protect the environment, but does the
flexibility in these agreements leave the door open for less sustainable economic activities? This
dissertation has sought to answer these and other questions through its examination of three case
studies.

The objective of this section is to provide a reflective analysis of this dissertation’s findings,
particularly in light of the scholarly work on soft law and the reasons advanced at the outset of
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this research. The four fundamental contributions that this research makes are: (1) the
proposition of a new category of written international law, namely “soft treaties”; (2) the
provision of a previously lacking empirical verification of soft law’s prevalence; (3) an in-depth
examination of the reasons why states choose to negotiate non-binding soft law or soft treaties
rather than hard treaties; and (4) the inference of potential consequences that could arise from
these findings.

6.2.1

Defining Soft Law

This dissertation defines soft law as including both binding and non-binding forms and finds that
it is becoming more prevalent – at least within a subset of the international system – than before.
It argues that soft law is neither benign, egalitarian nor apolitical. It also argues that
understanding soft law is essential to understanding the relationship between International
Relations and International Law.

This dissertation follows others who cogently argue that soft law as an important concept
because of its normative value as well as its ability to fill in the gaps between existing treaties
and provide a foundation for the development of international law within emerging issue-areas
such as Outer Space and Cyberspace. Even among these scholars, however, there is a lack of
consensus on a definition for soft law. Some advocate a binary definition, but this approach
obscures a subset of binding treaties with soft characteristics, including ambiguity,
permissiveness, and redundancy relative to previous treaties.
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To address the issue of the dichotomy of written international law, this dissertation distinguishes
between “soft treaties” (i.e. binding soft law) and hard treaties, and thereby seeks to cast light on
a largely overlooked but potentially important feature of international governance. In the
disciplines of International Relations and International Law, the term “soft law” is generally used
for resolutions, declarations, guidelines, and other written agreements that are not meant to be
legally binding.466 This research identifies and explores, alongside non-binding soft law, the
related phenomenon of legally binding documents composed of permissive, ambiguous, or
redundant provisions; documents that are referred to here as “soft treaties”.

This research does not claim novelty in its identification of a form of international law that sits
halfway between non-binding soft law (i.e. resolutions, declarations, and guidelines) and binding
hard law (i.e. treaties and customary international law). Christine Chinkin categorized such inbetween instruments as “legal soft law”, but did not focus her attention on them. 467 Ilhami
Olsson identified but did not explore why some binding agreements may be weaker than others
because of the “vagueness, indeterminacy, or generality of a treaty or treaty provision”. 468 And in
a recent article on the Marine Biodiversity of Areas Beyond National Jurisdiction (BBNJ)
negotiations, Mendenhall et al. refer to the likely result as a “soft treaty” without, however,
exploring the concept or its implications.469 Clearly, these instruments deserve to be carefully
analyzed with regards to their distinctiveness, prevalence, effects, and implications for
International Relations and International Law.
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Abbott, Snidal, Chinkin, Olsson, and Mendenhall et al. have all identified that formally binding
instruments are not always hard in terms of their obligation, precision, and delegation.470
Exploring this phenomenon further, Abbott, Snidal, Robert Keohane, Andrew Moravcsik, and
Anne-Marie Slaughter explained that the “legalization of international norms, agreements, and
regimes” further depends on the variability of each of the aforementioned dimensions.471
However, they did not explore the consequences of this variability within binding treaties.
Steven Freeland likewise identified that soft law can be found in the form of weaker provisions
in binding treaties, although he then examined soft law solely as found in non-binding
instruments.472 While this dissertation is not focused on an in-depth investigation of the
consequences of soft law’s variability, it does explore some of the consequences of soft law and
its variants as a step towards future research.

The way soft law is categorized has indubitably significant implications for the analysis of such
instruments, and by extension, international law more generally. Integrating soft but binding
treaties into the analysis of soft law casts light on a previously obscured variant of soft law, while
also illuminating a previously under-examined variety among binding treaties.

The second broadly categorized variant of soft law is made up of legally non-binding
instruments. Non-binding soft law instruments are just as diverse as soft treaties in terms of their
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design and other attributes, possibly resulting in variations in compliance with them. Nonbinding soft law are “any written international instrument, other than a treaty, containing
principles, norms, standards, or other statements of expected behavior”. 473 But as this research
has shown, it would be wrong to assume that all non-binding instruments are vague. 474 A number
of highly precise non-binding instruments exist, such as the 1992 Rio Declaration.475
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6.2.2

Prevalence of Soft Law Exists

Figure 6.1: Prevalence of soft law across the Arctic, Outer Space, and Climate Change
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Figure 6.1 above illustrates the prevalence of soft law and soft treaty relative to hard treaty
across the three case studies examined in this dissertation. The trend-lines indicate that
contemporary international law-making has primarily taken the forms of soft law and soft
treaties within each of the three case studies. The various instruments, particularly in the later
years, are observed to be clustered within the soft law/ soft treaty end of the written international
law spectrum. This finding empirically verifies claims made within the literature on soft law’s
proliferation.

In addition to the hypothesized determinants laid out in Chapter 2, the case study chapters finds
additional explanatory factors for soft law’s expansion within the Arctic, Outer Space, and
Climate Change. They are: (1) the facilitation of coordination despite mutual suspicion; (2)
promotion of epistemic communities and other non-state actors, whereby the diversity and
influence of which are increasingly across all three cases and, (3) circumventing constitutional
constraints, where respective domestic law and politics may restrict a government’s ability to
negotiate harder treaties.

While a regression analysis may be able to better quantify and rank these factors in terms of their
relative importance, this dissertation can make the following conjectures based on its extensive
review of the literature and analysis of the small-n sample instruments examined in Chapters 3,
4, and 5.

The eventual crystallization to hard law is found to be the least important factor across all three
case studies, particularly within Outer Space and Climate Change. With the former, there has
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been an increasing informalization of international legal instruments. Preceding soft law
instruments have remained soft and hard law instruments have, because of rapidly changing
technological advances, been subjected to softer interpretations. With the latter case, Chapter 5
demonstrates clearly how the Paris Agreement, for example, devolved from a hard treaty. Within
the Arctic, all three soft treaties negotiated within the auspices of the Arctic Council grew out of
non-binding soft instruments. The puzzle that this dissertation has tried to resolve was why were
each of these soft treaties negotiated as binding instruments, if their respective content contained
redundant, permissive, and/or ambiguous provisions. The answer was found to lie in other
determinants such as constitutional constraints, the promotion of epistemic communities, and the
facilitation of coordination despite NATO and Russia’s mutual suspicions elsewhere.

So why do states choose to negotiate and conclude these instruments that have often been
perceived as “inferior” given their weaker degree of legalization? Within each case study, a
small number of instruments were examined in close detail to identify reasons as to why states
opt for soft law or soft treaty instruments. As is illustrated below in Table 3, several reasons are
common across all three case studies:

Reasons for Soft Law's Prevalence

Arctic

Outer Space

Climate Crisis

x

x

x

Shifting global politics due to an
increasing diversity of states and their
relative influence within and outside
the region or issue-area
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to paper over existing political
x

x

x

x

x

x

x

x

x

x

x

x

x

differences
the recognition that a soft law
agreement assures continued
cooperation among states with an
otherwise difficult diplomatic
relationship
to facilitate coordination despite
mutual suspicion

in order to eventually build towards
hard law
in order to promote epistemic
communities and other non-state
x

actors whose diversity and influence is
increasing
to enable governments to be seen by
x

x

x

x

the public as doing something
in order to avoid constitutional
constraints – a manifestation of the
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tension between international and
domestic politics and law

to be able reach consensus despite the
growing diversity and influence of

x

x

x

x

x

x

states and non-state actors
increasing recognition of the need to
use a science-based decision-making
process that also needs to incorporate
the uncertainty inherent in scientific
and technological knowledge
Table 3: Summary of the reasons for soft law’s prevalence

6.2.3

Implications of Soft Law’s Prevalence

While the primary objective of this research was to assess soft law’s prevalence and examine the
reasons why states choose soft law over hard, this dissertation also attempted to identify the
potential implications of such a prevalence as well as to understand how the behaviour of states,
and perhaps more broadly, the international system is influenced by this prevalence through an
analysis of a small number of instruments within each case study.

Soft law’s expansion could operate as bridge between global policy regimes and regional
governance through the inclusion of non-state actors, the path dependency to cooperate that has
been set in motion through repeated efforts to negotiate soft instruments, and the reiteration of
184

provisions stemming from global treaties into regional soft treaties and non-binding soft law
instruments. This contemporary global public policy paradigm is one that is steeped in soft law
instruments, as opposed to one that was previously largely cemented in hard law, or no law at all.

The following implications of soft law’s prevalence were identified: (1) written international law
is increasingly adaptable and follows a non-linear evolution; (2) complacency could stem from
institutional design established by soft law; (3) path dependency to cooperate within discrete
areas could emerge through the iterated negotiation of soft law instruments, despite diplomatic
challenges faced elsewhere; and (4) more opportunities for states to forum shop may arise due to
soft law’s prevalence within each regime complex.

6.2.3.1

Non-linear evolution of written international law

Aspects of The World Charter for Nature, a non-binding soft law instrument, such as the “EIA
process and participatory rights”, have been argued to become customary international law,
entering the hard law end of the spectrum. 476 With the exception of these oft-stated observations
that non-binding soft law often leads to the development of hard law, the literature does little to
examine these evolutions of written international law. Those that do, often examine the path that
a legal regime may take as a whole, such as Harrop and Pritchard in their examination of the
Convention on Biological Diversity which they observed to have, over time, devolved from a
soft treaty to even softer forms of governance in the form of non-obligatory global targets.477 “It
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is not unusual in international environmental law for a soft law instrument to act as a precursor
for a hard law instrument.”478

Through the examination of the various instruments within each of the three case studies, this
research reveals the non-linear evolution of written international law. Illustrated in Figure 1.2,
the evolution of international law highlights the need for a dynamic approach to studying the
interface of international relations and international law. Stage 1 indicates the initial phase of the
negotiation process, whereby states problematize an issue that requires a solution in the form of
an international legal instrument. Whether that instrument takes the form of a binding or nonbinding form is decided in Stage 2. If the former variant is chosen, the negotiation process
dictates whether a hard or soft treaty is adopted. Stage 4 onwards indicates the evolution of
instruments whether from non-binding soft law to soft treaty or hard law; soft treaty to hard law;
or even hard law to soft treaty.

An example of a Stage 4 process whereby a hard treaty could become a soft treaty over time is
that of the 1967 Outer Space Treaty, whereby provisions that were clear when the treaty was
negotiated have been rendered unclear by new political, technological, or environmental
developments. The Treaty was negotiated before anyone thought that private companies would
become independent actors in space. The Treaty’s prohibition on the national appropriation of
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celestial bodies was clear at the time, but there is now a rigorous debate taking place as to
whether it extends to the extraction of resources by private actors. 479

Another example of a Stage 4 process is the Montreal Protocol, a hard treaty. The Protocol is an
instrument that has been amenable to changes over time, primarily because it is a protocol nested
within a framework convention. This feature of flexibility in framework conventions is in
contrast to the literature on the topic which argues that soft law is a preferable alternative given
its flexibility.

What triggers the change from one form of written international law to another? By looking to
the field of evolutionary biology, this dissertation borrows the theoretical concept of punctuated
equilibrium480 to explain the evolution of written international law. Stephen Krasner had
previously used the concept to explain institutional changes.481 Krasner argues that during
periods of crisis, institutions undergo rapid changes after which they are followed by
“consolidation and stasis”. 482 Binding instruments could represent these periods of rapid changes
which are then followed by soft law instruments characterizing periods of stasis. Hard treaties in
particular could be indicative on large scale departures from the past. These changes could be
triggered by political shocks such as wars, pandemics (much like the current COVID-19), major
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communication leaps (such as the digitization of diplomacy and social media advocacy) and,
technological disruptors.483

As previously demonstrated, binding instruments, whether hard or soft, can evolve from a nonbinding instrument. This, to an extent, lends support to existing theories of soft law’s evolution
towards the hard law end of the spectrum. However, it should be noted that most of these
instruments are soft treaties rather than hard treaties. The reasons for the evolution in each of
these cases often differ as well. Soft treaties may become hard over time, for instance, through
the practices of their parties, or more specific sub-agreements. Some environmental treaties, such
as the UN Framework Convention on Climate Change, provide examples of this process. The
point is that the legal/cooperative landscape is constantly evolving, and that both soft and hard
instruments are therefore part of a political and normative process.

6.2.3.2

Complacency arising from a Consensus Decision-Making Structure

The Arctic Council and the UN COPUOUS are the principal institutions through which
cooperation in the Arctic and Space takes place. Both institutions use consensus decision-making
whereby every state has to agree or at least acquiesce before any decision can be made. It would
be easy to assume that consensus decision-making equalizes the power of different states within
an institution, but this is not the case. After studying consensus decision-making within the
GATT/WTO, Richard Steinberg concluded that the process – despite upholding the principle of
sovereign equality and delivering rules that are accepted as legitimate by all the participants –
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nevertheless favors powerful states. 484 A plausible explanation for this continued role for power
was advance by Paul Reuter, writing half-a-century ago:

Consensus may perhaps oblige the strongest to make certain sacrifices, but it sacrifices
the viewpoint of another minority: the one which is not strong enough to make the
consensus process fail; ... in spite of the apparent unanimity which it represents, it
constitutes an instrument of coalition against those who are isolated. 485

As Michael Byers argues “although each state in a consensus decision-making system could act
as a spoiler, this fact provides an incentive for states to signal to any potential spoiler that the
costs imposed for blocking consensus would be higher than any possible gains”. 486 Consensus
decision-making can thus conceal and perhaps even facilitate the application of power. In
contrast, the decision-making based on voting is different. While “still open to applications of
power, the very act of calling a vote legitimizes opposition by a single or small number of
states”. 487

That being said, the prevalence of soft law within each of the case studies examined in this
dissertation is partially the result of consensus decision-making in many forums and international
organizations within each issue-area or region. Soft law reduces the costs and the need for tough
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negotiations.488 Because hard law “involves clear, mandatory, substantively new commitments”,
the stakes are higher. 489 As outlined in the section above, soft law can crystallize into harder
forms, both written and customary law. In the case of customary international law, this only
happens gradually, and “only if states demonstrate through consistent practice that they are
following the norms and consider them binding”. 490

But such a prevalence of soft law arising from consensus could have its drawbacks. If states
conclude soft law instruments, simply as a means to overcome the constraints of a consensus
based decision-making mechanism, or to be seen as doing something (even if the bare
minimum), problems could arise. For example, as Kirton and Trebilcock write about soft law:

It may lack the legitimacy and strong surveillance and enforcement mechanism offered
by hard law. With a broader array of stakeholders, soft law may promote compromise, or
even compromised, standards, less stringent than those delivered by governments acting
with their full authority all alone. And soft law can lead to uncertainty, as competing sets
of voluntary standards struggle for dominance, and as actors remain unclear about the
costs of compliance, or its absence, and about when governments might intervene to
impose a potentially different, mandatory regime. 491
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While one could argue that soft treaties may help to address these challenges posed by nonbinding soft law, the very ambiguity, permissiveness, and redundancies of soft treaties may add
to the challenges similarly posed by ambiguous non-binding soft law instruments. The ambiguity
of the Paris Agreement, or the redundancy of the Arctic Council Scientific Cooperation
Agreement, give Parties a great deal of freedom to skirt their obligations and perhaps fall short of
reaching the treaty’s goal.

6.2.3.3

Path dependency

The ongoing activities of all the Arctic Council working groups, many of which result in soft law
instruments, provide an excellent example of path dependency for future cooperation. Nonsecurity issues in the region have generally been managed among the Arctic states on a
cooperative basis since the end of the Cold War, even during and after Russia’s annexation of
Crimea, with a number of non-binding soft law and soft treaty instruments having been
successfully negotiated. These activities never stop, because the Arctic Council is always
working on the next deliverable in the forms of reports, assessments, and other soft law
instruments. Diplomats and experts are therefore on a perpetual hamster wheel of international
interaction. There are over a hundred cooperative projects and initiatives continuously being
worked on at the Arctic Council at any given time.492 Whatever the outcome, when Arctic states
come together to negotiate, communication is taking place among them, and in some instances,
among them and non-Arctic States. Cementing that conversation in some form of a legal
document legitimizes the effort to cooperate. Diplomacy is always taking place in the sidelines

492

Arctic Council 2020.

191

and epistemic communities are continually being strengthened, thus adding to the resilience of
cooperation.

This raises a more general question: Does a path dependency 493 to cooperate arise as a result of
soft law’s prevalence? It certainly seems that negotiations on soft law instruments can amplify
the path dependency to cooperation. Despite exogenous factors such as the annexation of
Crimea, the Arctic has continued to be a region with considerable cooperation, including
between Russia, China, the US and a number of other NATO states. Therefore, the negotiation of
soft treaties and non-binding soft law instruments is perhaps not just about flexibility and suboptimal outcomes, but rather about creating interdependence, building trust, and cushioning
cooperation against exogenous shocks.

Moreover, the soft nature of these instruments, coupled with the inclusion of a wide variety of
regional and non-regional state and non-state actors, may strengthen social cohesion and thus
facilitates cooperation – in a region where conflict has been predicted on numerous occasions. 494
The shift from governing purely with non-binding soft law instruments to a combination of
binding and non-binding instruments perhaps indicates a move “from a policy-shaping toward a
policy-making body” lending legitimacy to the Arctic Council and, by extension, to the Arctic

Path dependency defined by Dryzek (2014, 941) is “Path dependency means that early decisions constrain later
ones, as the costs of changing course become high, actors develop material stakes in stable institutions, and
institutions arrange feedback that reinforces their own necessity”. 493
494
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Council member states’ role as stewards of the region.495 Similar observations can be made
within Outer Space and Climate Change as well.

Soft instruments could provide a degree of resilience to regional cooperation among distrusting
states, in circumstances where hard treaties and formal international organizations are not
possible (and might suffer full breakdowns if they were). The production of a soft law instrument
can be as much a reason for diplomacy as it is a conclusion of diplomacy. And by reducing or
eliminating the costs associated with the instrument, by making it soft, the initiation of
diplomacy becomes much easier. Soft law could also be a way of filling gaps, encompassing new
developments, gathering non-state parties (and non-state actors) into the normative envelop of a
treaty.

There is a path dependency to cooperation, as is the case in the Arctic, Outer Space, and Climate
Change, because of this prevalence of soft law instruments. The continued negotiations within
each of these regimes have yielded instruments of varying degrees of legalization, cementing
cooperation on a diversity of issues. This is despite the shifts at the systemic level due to an
increase in the number of states and non-state actors involved in space activities and the
advancement of science and technology. If states have an interest in and/or momentum toward
increased cooperation, soft law enables them to pursue that regardless of political impediments to
hard law.
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6.2.3.4

Forum Shopping

While there has been a growing volume of research on treaty conflict and forum shopping, little
work has been done on the choices between, and the tensions arising, from the availability and
interaction of hard and soft instruments, particularly in the context of the latter’s prevalence.
With the increase in the number of soft law instruments, including those setting out obligations
that are redundant, i.e. already binding on states as a result of pre-existing hard law, states are
able to strategically “use soft-law provisions [to] undermine existing hard law or creat[e] hardlaw provisions to trump existing soft law”.496

Shaffer and Pollack are among the few scholars who have written on this topic. They argue that
the incentive for states to forum shop between soft and hard law depends on the ongoing
“distributive conflict among states”. 497 When this conflict is low, there may be a higher tendency
for states to employ hard and soft law in a complementary manner; when conflict is high (and
regime complexity is high) the reverse may more likely be observed. 498

Each case study in this dissertation is governed by a combination of hard and soft law
instruments, the provisions of which may overlap or even contradict each other. What are the
consequences that could potentially arise from this co-existence of hard treaties and soft law
instruments, both binding and non-binding? Does it give parties to the former influence vis-à-vis
the latter, or at least vis-à-vis matters addressed by the later? China is a party to UNCLOS and
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only an observer at the Arctic Council, under the umbrella of which the Arctic Scientific
Cooperation Agreement was adopted. An instance where a hard treaty such as UNCLOS can
provide greater influence could possibly be foreseen with regards to China’s presence in the
Arctic.

While only an observer to the Arctic Council, the principal organization within which much of
the regional non-binding soft law and soft treaties are negotiated by member states, China is
nonetheless a party to the Central Arctic Ocean Fisheries Agreement, the UN Convention on the
Law of the Sea, a permanent member of the UNSC (which is the only body within the UN that
can “adopt binding coercive measures” in order to maintain international security), and a
member of the UNFCCC. Koivurova, for this reason, argues that “under the framework of
international law, China is one of the Arctic’s main actors”. 499 While for now, legal instruments
concluded within the auspices of the Arctic Council are complementary to existing international
law, it remains to be seen if conflict may arise on issues pertaining to China particularly due to
deteriorating relations between it and the United States due to disputes on trade and the COVID19 pandemic.

6.3
6.3.1

Contribution
Conceptual and Theoretical

This dissertation’s examination of soft law’s pervasiveness within the international system has
led to the conclusion that existing definitions of soft law were insufficient for such an inquiry
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and that commonly held assumptions such as the egalitarian nature of soft law, soft law’s
eventual hardening, and the low costs associated with its negotiation, do not always hold true.
This dissertation has advanced a new, broader definition of soft law, one that includes both the
non-binding and the often-excluded binding variant: “soft treaty”. This dissertation has also
confirmed the assumption, wide-spread in the literature but previously unexamined beyond any
single issue-areas, that the prevalence of soft law is growing. Defining soft law and quantifying
its prevalence are the first steps in situating soft law’s role within contemporary international law
and international relations.

Broadening the definition of soft law to include both binding and non-binding forms has not only
confirmed that soft law is indeed increasing but also that it is far more pervasive than previously
assumed. The literature’s past exclusion of soft but binding instruments resulted in a narrow
examination of soft law’s influence within the international system. In addressing this gap, this
dissertation has sought to also deepen the understanding the nexus of the disciplines of
International Relations (IR) and International Law (IL).

“Most IL scholars (with important exceptions) have ignored IR. The attitude of IR scholars
toward IL has been more actively negative.”500 The central argument made in this dissertation
speaks to such debates in international relations, particularly those that lie at the intersection of
with international law and speak to this disconnect between the two fields. The rise of soft law,
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both binding and non-binding, indicates a shift towards political arrangements governing the
international system.

6.3.2

Practical Application
Scholarship and statesmanship, theory and practice, the academy and policy worlds,
while they are different, are nevertheless joined at the hip, and neither can succeed, even
within its own realm, without the other. 501

This dissertation aims to add to the academic fields of International Relations and International
Law as well as to contribute its findings to diplomacy and policymaking. By understanding the
net benefits of non-binding soft law and soft treaty instruments relative to hard treaties, states of
varying degrees of power and size, as well as non-state actors, will be better able to determine
the form that best enables them to pursue their respective goals.

6.3.2.1

Large and powerful states

Like other international norms and rules, soft treaties will sometimes facilitate exercises of
power; in other cases, they will act as constraints. In yet other cases, they will remove and thus
separate an issue-area from a larger power struggle.

For example, the extensive use of soft treaties and other soft law instruments in the Arctic, Outer
Space, and in addressing the Climate Crisis could be explained on the basis that Russian-Western
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cooperation in these regions and issue-area takes place against the backdrop of tensions
elsewhere.502 By choosing not to make clear legally binding commitments, mutually suspicious
states are able to pursue collective goals within an isolated region or issue-area to each other.503

Similarly, the foundational treaties governing Outer Space were concluded during the Cold War,
with the US and the then USSR playing pivotal roles in the negotiations. While the dynamics
have changed to include more spacefaring states such as China and India, as well as non-state
actors, cooperation has prevailed, though largely through a very small number of treaties and
numerous soft law instruments.

6.3.2.2

Small and weaker states

Political interventions by small states have proven effective in shifting the needle on some global
issues, such as the climate crisis. Though the larger and powerful states such as the US and
China had argued for a non-binding instrument, the Paris Agreement’s binding nature can be
attributed to the strong advocacy by The Alliance of Small Island States (AOSIS) which held a
strong position on the need for a legally binding instrument, thus proving the ability of smaller
states to influence international law-making.504 The Paris Agreement as well as the Agreement
on Enhancing International Scientific Cooperation are two of many examples of soft treaties that
were reached as a compromise between entities of varying degrees of power within the
international system.
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Further countering the conventional argument in International Relations and International Law
that soft legalization favours the large and strong, and that small states would be better off
seeking hard legalization 505, this dissertation has demonstrated that soft law instruments, on the
contrary, have sometimes been a useful tool for these relatively “weaker” states.506 Abbott and
Snidal argue that while strong states do have a certain degree of influence during negotiations
relative to weaker states, it is impossible for them to dictate every negotiation to their advantage
largely due to the costs of coercion. The provide examples of how small states such as
Luxembourg, Nauru, and Singapore, have shaped international law.507 Soft law could offer a
means for small states to reduce existing power imbalances within the international system and
offer a counterweight to the changing power dynamics that has been a result of new powerful
states emerging within the system.

6.3.2.3

Non-state actors

Sumudu Atapattu argues that within the realm of international environmental law, the expansion
of soft law is reflective of a broader expansion of international law beyond the state-level.508
International law making, a traditionally state-centric enterprise, has evolved in recent decades to
include non-state actors to a certain degree. 509 This involvement of non-state actors in the
negotiation process is readily evident in each of the three case studies examined in this
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dissertation. Additionally, the degree to which various types of non-state actors, whether nongovernmental organizations or corporate entities, can influence international law-making will
vary.510

Soft law, of the non-binding variant for example, can facilitate the involvement of non-state
actors. As Timo Koivurova and Leena Heinämäki explained, soft law has “revolutionary”
potential because its non-legally binding character enables the inclusion of non-state actors in its
creation, while the resulting norms are still considered authoritative.511 The inclusion of
indigenous peoples as “permanent participants” at the Arctic Council is the key example of this
since they sit at the negotiating table alongside the Member States and take part in all
discussions.512

The involvement of private companies, as has been the case in the governance of Outer Space is
also highly relevant. One example is the role of Planetary Resources in the development and
content of the 2015 United States Commercial Space Launch Competitiveness Act (or CSLCA),
which “acts as an incremental mechanism in the formation of international space law”.513 The
Act allows American companies to exploit materials mined off the moon and other celestial
bodies and adds to the current debate on the Outer Space Treaty’s Article II. 514
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Looking to the case of Climate Change, however, a hard treaty may not have been able to
accomplish the degree of inclusion of a broader range of different actors as a soft instrument has,
perhaps in part explaining the prevalence of soft law instruments in recent years.

6.4

Future Research

Due to space and time limitations, this dissertation contains just three substantial case studies,
and within each of those, examines just 5–10 legal instruments in detail. Future research
involving further case studies would provide greater certainty with regards to the general
implications of soft law’s prevalence for the international system. This dissertation does,
however, make the case as to why a broad-based examination of soft law is important. This
section discusses how the research conducted here could be extended and deepened.

In questioning if soft law is increasing, one must also eventually ask the reverse: Is there a
universal decline in hard treaties? If so, why? And, has the decline in hard treaties caused the rise
in soft law instruments? Or has the ease with which soft law instruments are being negotiated
caused the decline in hard treaties? What is the causal effect linking the decline of hard treaties
and the rise of binding and non-binding soft law? The case study on Outer Space sheds some
light on these questions. This research has shown that soft law’s expansion is coupled with hard
law’s decline due to an increasing number of States whose agendas are not aligned operating
within consensus-based bodies. However, a deeper enquiry of the causal linkage between the soft
and hard law needs to be further examined. Similar to the enquiry of the various degrees of
softness in binding and non-binding legal instruments examined in this dissertation, one could
201

also explore possible differences in the hardness of different hard treaties and their associated
implications. Additional to being studied relative to hard treaties as this dissertation has done, the
analysis of soft law could usefully be expanded to include other sources of international law,
such as customary international law and court decisions. It is widely accepted, for instance, that
UN General Assembly resolutions and other soft law instruments can constitute state practice for
the purposes of customary international law. As for court decisions, a court in the United
Kingdom recently struck down a government decision based on the fact that it was contrary to
the country’s commitments under the Paris Agreement, a soft treaty. Broadening the analysis in
these ways would further help to situate soft law within the larger range of international law
sources, and to elucidate its full impact in both international and domestic affairs.

While a simplified empirical method was used to assess soft law’s prevalence within each case,
future research could build upon this methodologically by supplementing the process tracing
method utilized here with regression analysis, in order to quantify the degree to which each
independent variable can be held accountable for the conclusion of soft law instruments rather
than harder alternatives. To add to this quantitative analysis, variations to the compliance of
different forms of written international law (i.e. non-binding soft law, soft treaty, and hard law)
could be identified and examined. For instance, is there a variability in the compliance between
soft and hard treaties? Such an enquiry to deepen our understanding of soft treaties in particular.
With the Trump administration having withdrawn the US from several international treaties, one
could examine the role that soft law instruments may have in these legal regimes; regimes,
which, in their current forms, are being dismantled by a powerful state.

202

In order to strengthen or even verify the arguments made in this dissertation, subsequent research
could expand the analysis to other case studies and/or include more instruments within the case
studies already examined here. For example, the regime complex that has developed concerning
cyberspace might provide valuable insights, being a “frontier” regime that is similar in some
respects to Arctic, Outer Space, and the atmosphere (i.e. climate change). Similarly, the regime
complex that exists with regards to international finance seems to be experiencing a proliferation
of soft law instruments and would, for this reason, provide another excellent additional case
study.515 Another potential, and topical, case study could be the governance of the global
healthcare regime, particularly that of pandemics. The COVID-19 pandemic is an issue of global
concern that required rapid responses which, while not always present, would frequently and
almost necessarily take the shape of non-binding soft law instruments such as guidelines.516

6.5

Conclusion

This dissertation aims to deepen our understanding of why states choose to negotiate soft law
instruments and by extension help bridge the disciplines of International Relations and
International Law, which are, despite their general lack of engagement with each other,
inextricably intertwined. It demonstrates that soft law, in all its forms, is not a negotiating failure,
but the result of deliberate choices made to enable international cooperation. There is no
hierarchy of value or importance with regard to different kinds of norms, rules, and instruments,
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with hard treaties at the top and soft law at the bottom. Instead, this is simply a situation of
“different horses for different courses”.

Today, we are seeing an increase in the frequency of situations favoring soft treaties. Growing
numbers of state and non-state actors can make it more difficult to negotiate hard treaties. Rapid
political, technological, and environmental change can make it impractical to use hard treaties
that are, to some degree, frozen in time. Soft treaties and other forms of soft law are more
flexible and adaptable. They also allow for greater and more diverse participation. And they
might avoid some of the obstacles that can prevent the adoption of hard law, such as growing
tension between Western states and Russia, while leaving open and even facilitating the
possibility that their commitments might later become part of hard treaties or customary
international law.517

International law is often criticized for lacking enforcement mechanisms. 518Although this
criticism is usually overblown (think of the UN Security Council, international courts and
tribunals, and national courts), it is true that international law may be more dependent on
reciprocity, reputation, and other forms of “soft” enforcement than domestic law.519 For this
reason, it is also possible that soft international law is not as much of a departure from hard
international law as soft domestic law (recommendations, guidelines) might be from hard
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domestic law (statutes, contracts). Soft treaties might be just as effective as hard treaties, at least
in some instances, precisely because neither kind of instrument relies on hard enforcement.

Far from being a weaker and less effective alternative to hard law, soft law is an important
normative solution that can exercise significant influence over actors and outcomes within the
international system. Depending on the context – the degree of power that the relevant
negotiating parties exercise, the issue that a particular instrument is meant to address, the degree
of influence that the general public and other non-state actors have on decisions – soft law will
often be a better alternative to hard law.

Last but not least, identifying the existence of soft treaties and analyzing their role and
consequences also enables us to better understand the complex relationship between
International Relations and International Law. States choose forms of instruments based upon
careful considerations of objectives, obstacles, opportunities, and the relative benefits and
drawbacks of the options available to them. Seen in this light, soft treaties are just one more tool
available to diplomats.
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Appendices
Appendix A List of Written International Legal Instruments
A.1

List of Written International Legal Instruments in the Arctic
International
Binding/

Year

Organization/

Type of
Legal Instrument

Non-Binding

Instrument

Members
1920

Multilateral

Binding

Svalbard Treaty

Hard

Agreement on the Conservation of Polar
1973

Arctic Five

Binding

Hard
Bears

1982

UN

Binding

1987

UN

Binding

UN Convention on the Law of the Sea

Hard

Montreal Protocol on Substances that
Hard
Deplete the Ozone Layer
Arctic
1991

Non-Binding

Arctic Environmental Protection Strategy

Soft

Countries 520
UN Framework Convention on Climate
1992

UN

Binding

Hard
Change (UNFCCC)

Barents-Euro
1993

Non-Binding

Kirkenes Declaration

Soft

Non-Binding

Terms of Reference

Soft

Arctic Council
Barents-Euro
1993
Arctic Council

520

The Arctic Countries constitute the countries that would later form the Arctic Council Member States: Canada,
Denmark, Finland, Iceland, Norway, Sweden, Union of Soviet Socialist Republics, and the United States.
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1994

Northern Forum

Non-Binding

Tromsø Declaration

Soft

1994

Northern Forum

Non-Binding

Rovaniemi Code of Conduct

Soft

Declaration on the Establishment of the
1996

Arctic Council

Non-Binding

Soft
Arctic Council (Ottawa Declaration)

1998

Arctic Council

Non-Binding

Rule of Procedure

Soft

2000

Arctic Council

Non-Binding

Barrow Declaration

Soft

Stockholm Convention on Persistent
2001

UN

Binding

Hard
Organic Pollutants

2002

Arctic Council

Non-Binding

Inari Declaration

Soft

2004

Arctic Council

Non-Binding

Reykjavik Declaration

Soft

2004

Arctic Council

Non-Binding

Arctic Climate Impact Assessment

Soft

2006

Arctic Council

Non-Binding

Salekhard Declaration

Soft

2008

Arctic Five

Non-Binding

Ilulissat declaration

Soft

2009

Arctic Council

Non-Binding

Tromsø Declaration

Soft

2011

Arctic Council

Non-Binding

Nuuk Declaration

Soft

Agreement on Cooperation on
2011

Arctic Council

Binding

Aeronautical and Maritime Search and

Soft Treaty

Rescue
2013

UN

Binding

Minamata Convention on Mercury

Hard

2013

Arctic Council

Non-Binding

Kiruna Declaration

Soft
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Agreement on Cooperation on Marine Oil
2013

Arctic Council

Binding

Pollution Preparedness and Response in

Soft Treaty

the Arctic
International
2015

Maritime

Binding

Polar Code

Hard

Organization
2015

Arctic Council

Non-Binding

Iqaluit Declaration

Soft

2017

Arctic Council

Non-Binding

Fairbanks Declaration

Soft

2017

Arctic Council

Binding

Agreement on Enhancing International
Soft Treaty
Scientific Cooperation
China, Japan, and
2018

Joint Statement the Third Trilateral HighNon-Binding

South Korea

Soft
Level Dialogue on the Arctic
Agreement to Prevent Unregulated

2018

Arctic Five+Five

Binding

Commercial Fishing on the High Seas of

Hard

the Central Arctic Ocean
2019

Arctic Council

Non-Binding

Joint Ministerial Statement

Soft
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A.2

List of Written International Legal Instruments in Outer Space
International
Binding/ Non-

Year

Organization/

Type of
Legal Instrument

Binding

Instrument

Members
General Assembly Resolution 1721
1961

UNGA

Non-binding

(XVI) on International Cooperation in the

Soft

Peaceful Uses of Outer Space
Declaration of Legal Principles
Governing the Activities of States in the
1963

UNGA

Non-binding

Soft
Exploration and Use of Outer Space

Treaty Banning Nuclear Weapon Tests in
1963

UNGA

Binding

the Atmosphere, in Outer Space and

Hard

under Water (Limited Test Ban Treaty)
Treaty on Principles Governing the
Activities of States in the Exploration and Hard /
1967

UNGA

Binding

Use of Outer Space, including the Moon

increasingly

and Other Celestial Bodies (Outer Space

Soft Treaty

Treaty)
Agreement on the Rescue of Astronauts,
1968

UNGA

Binding

Hard
the Return of Astronauts and the Return
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of Objects Launched into Outer Space
(Rescue Agreement)
International
Telecommunicati
1971

ons Satellite

Binding

Agreement Relating to the ITSO

Soft Treaty

Organization
(ITSO)
Intersputnik
International
1971

Organization of

Agreement on the Establishment of the
Binding

Space

Intersputnik International System and

Soft Treaty

Organization of Space Communications

Communications
Convention on International Liability for
1972

UNGA

Binding

Damage Caused by Space Objects

Hard

(Liability Convention)
Convention Relating to the Distribution
1974

UNGA

Binding

of Programme-Carrying Signals

Soft Treaty

Transmitted by Satellite
1975

European States

Binding

Convention for the Establishment of ESA

Hard

Convention on Registration of Objects
1975

UNGA

Binding

Launched into Outer Space (Registration

Hard

Convention)
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Arab Satellite
Agreement of the Arab Corporation for
1976

Communications

Binding

Hard
Space Communications (ARABSAT)

Organization
Agreement on Cooperation in the
Soviet Union and
1976

Binding

Exploration and Use of Outer Space for

Hard

Allies
Peaceful Purposes (Interkosmos)
International
Maritime
1976

Convention on the International Mobile
Binding

Organization

Soft Treaty
Satellite Organization

(IMO)
Agreement Governing the Activities of
1978

UNGA

Binding

States on the Moon and Other Celestial

Soft Treaty

Bodies (Moon Agreement)
Members of the
European
Conference of
1982

Binding

Convention Establishing the EUTELSAT

Hard

Postal and
Telecommunicati
ons
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Administrations
(CEPT)521
Principles Governing the Use by States of
Artificial Earth Satellites for
1982

UNGA

Non-binding

Soft
International Direct Television
Broadcasting
Memorandum of Understanding among
the Ministry of Merchant Marine of the
Union of Soviet Socialist Republics, the

Canada, France,
National Oceanic and Atmospheric
1984

Russia, and the

Non-binding

Soft
Administration of the United States of

United States
America, the Department of National
Defence of Canada and the Centre
National d'Etudes Spatiales of France
European
1986

Convention for the Establishment of a
Binding

States522

Hard
EUMETSAT
Principles Relating to Remote Sensing of

1986

UNGA

Non-binding

Soft
the Earth from Outer Space

CEPT, established in 1959, comprises of 48 European countries that work together to “harmonize
telecommunication, radio spectrum, and postal regulations”.
522
As of 2020, there are 30 European states that are members to the Convention. This consortium of states is
independent of the EU.
521
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Canada, France,
COSPAS-SARSAT Programme
1988

Russia, and the

Binding

Soft Treaty
Agreement

United States
Constitution and Convention of the
1992

UNGA

Binding

Hard
International Telecommunication Union
Principles Relevant to the Use of Nuclear

1992

UNGA

Non-binding

Soft
Power Sources in Outer Space
Declaration on International Cooperation
in the Exploration and Use of Outer
Space for the Benefit and in the Interest

1996

UNGA

Non-binding

Soft
of All States, Taking into Particular
Account the Needs of Developing
Countries

International
International Space Station
1998

Space Station

Binding

Soft Treaty
Intergovernmental Agreement (IGA)

Programme
International
Memorandum of Understanding (MOU)
1998

Space Station

Binding

Soft Treaty
between NASA-RSA

Programme
International
1998

Space Station

Binding

MOU between NASA-ESA

Soft Treaty

Programme
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International
1998

Space Station

Binding

MOU between NASA-CSA

Soft Treaty

Binding

MOU between NASA-JAXA

Soft Treaty

Programme
International
1998

Space Station
Programme

International Charter Space and Major
2000

Multilateral

Non-binding

Soft
Disasters

Inter-Agency
Space Debris
2002

Coordination

Non-binding

Space Debris Mitigation Guidelines

Soft

Committee
(IADC)
Space Debris Mitigation Guidelines of
2007

UNGA

Non-binding

Soft
the UN COPUOS
Space Debris Mitigation Guidelines of

2010

UN COPUOS

Non-binding

the Committee on the Peaceful Uses of

Soft

Outer Space
Declaration on the Fiftieth Anniversary
of Human Space Flight and the Fiftieth
2011

UNGA

Non-binding

Soft
Anniversary of the Committee on the
Peaceful Uses of Outer Space
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International
2011

Organization for

Non-binding

Space Debris Mitigation Requirements

Soft

Standardization
Guidelines for the Long-term
2019

UN COPUOUS

Non-Binding

Soft
sustainability of Outer Space Activities

The Hague
International
2019

Space Resources

Building Blocks for the Development of
Non-binding

Governance

an International Framework on Space

Soft

Resource Activities

Working Group
Outer Space
2019

Salt Spring Recommendations on Space
Non-binding

Institute

Debris

Outer Space
2020

Soft

Vancouver Recommendations on Space
Non-binding

Institute

Soft
Mining
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A.3

List of Written International Legal Instruments in Climate Change
International
Binding/ Non-

Year

Organization/

Type of
Legal Instrument

Binding

Instrument

Members
Declaration of the United Nations
1972

UN

Non-binding

Conference on the Human Environment

Soft Law

(Stockholm Declaration)
Declaration of World Climate
1979

WMO

Non-binding

Soft Law
Conference (Paris Declaration)

1987

UN

Binding

1990

WMO

Non-binding

Montreal Protocol

Hard

Ministerial Declaration of World
Soft Law
Climate Conference
Rio Declaration on Environment and
1992

UNCED

Non-binding

Soft Law
Development
UN Framework Convention on Climate

1992

UNFCCC

Binding

Soft Treaty
Change

1995

UNFCCC

Non-binding

Berlin Mandate

Soft Law

1997

UNFCCC

Binding

Kyoto Protocol

Hard

2001

UNFCCC

Non-Binding

Bonn Agreement to the Kyoto Protocol
Soft Law
Rules
2001

UNFCCC

Non-Binding

Marrakesh Accords

Soft Law

2007

UNFCCC

Non-binding

Bali Roadmap

Soft Law
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2009

UNFCCC

Non-binding

Copenhagen Accord

Soft Law

2010

UNFCCC

Non-binding

Cancun Agreements

Soft Law

2011

UNSC

Non-binding

Presidential Statement

Soft Law

2011

UNFCCC

Non-binding

Durban Outcomes

Soft Law

2012

UNFCCC

Non-binding

Doha Amendment

Soft Law

2013

UNFCCC

Non-binding

Warsaw Outcomes

Soft Law

2015

UNFCCC

Binding

Paris Agreement

Soft Treaty

2017

UNSC

Binding

Resolution 2349

Hard

2018

UNSC

Non-binding

Presidential Statement

Soft Law

2018

UNSC

Non-Binding

Resolution 2408

Soft Law

2018

UNFCCC

Non-Binding

Katowice Climate Package

Soft Law
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