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Abstract 
 

Ballot measures, such as referendums and initiatives, are seen primarily as mechanisms of 

‘direct democracy’, as supplements to ‘representative democracy’, or as failures of ‘deliberative 

democracy’. However, the recent systemic turn in democratic theory suggests that we should 

understand ballot measures within the contexts of democratic systems. I argue that the key 

function of ballot measures in democratic systems is to institutionalize opportunities for 

citizens to legislate. More specifically, we can extend Waldron’s principles of legislation to serve 

as the basis for a democratic theory of ballot measures. However, since we cannot simply 

transpose principles of legislation that were developed for legislatures to ballot measures, we 

need a theory of ballot measures as institutions of mass legislation. I suggest that synthesizing 

principles of legislation and election makes it possible to develop a coherent approach to 

evaluating ballot measures that moves past conflicting judgments that have their origins in 

distinct and often incommensurable models of democracy. From this vantage point, we can 

clearly theorize how ballot measures might be reconceived and redesigned to contribute to the 

political functions of inclusion, agenda-setting, will-formation, and decision-making that should 

be integral to any democratic system.   
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Lay Summary 
 

Ballot measures, such as referendums, have recently been used to decide on major political 

issues. On the one hand, these devices appear to be deeply democratic since they allow every 

eligible citizen the opportunity to vote on a specific issue. On the other hand, ballot measures can 

be manipulated by elected officials or wealthy interest groups. Somewhat surprisingly, we lack a 

well-developed theory of when ballot measures can be counted as democratic. Since ballot 

measures allow citizens to act as legislators, this dissertation suggests that designers of ballot 

measures should learn from the example of legislatures. Legislatures are designed to embody a 

number of principles that make lawmaking democratic. These principles can guide attempts to 

reform and redesign ballot measures to minimize manipulation and improve the capacity of 

citizens to make informed choices that are then democratically implemented.  
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Chapter 1: Introduction 
 

On 23 June 2016 citizens of the United Kingdom voted in a referendum on whether to 

“Leave” or “Remain” part of the European Union. The close result was announced the next 

morning, with 54.3% of voters voting to leave. In quick succession, the British pound quickly 

fell to a 31year low, Prime Minister David Cameron resigned and Scotland’s pro-EU Prime 

Minister threatened to hold another referendum on independence. Turmoil also arose with the 

UK's political parties as Leave campaigner Boris Johnson announced that he would not run for 

the leadership of the Conservative party, Labour leader Jeremy Corbyn faced a mass resignation 

of his shadow cabinet, and the leader of the United Kingdom Independence Party, Nigel Farage, 

announced that he too was resigning. Voters also responded with outrage to Farage's post-

referendum recantation of a popular campaign promise that leaving the EU would significantly 

increase funding to the UK's National Health Service, with the hashtag #regrexit trending on 

Twitter. Prime Minister Theresa May called an election in 2017, in what many saw as an attempt 

to consolidate support for a ‘hard Brexit’ and failed to win a majority government, promoting 

further uncertainty about the future of the relationship between the United Kingdom and the 

European Union. Three years on, the United Kingdom’s Parliament has been unable to pass 

legislation regarding the details of Brexit.  

Ballot measures – devices such as referendums and initiatives that allow citizens to vote 

on specific policies or issues – have become a major part of the political landscape. Brexit was 

followed by similarly controversial ballot measures in Colombia, Hungary, Turkey, Australia, 

Iraq, Spain, and Iraq. Despite the prominent place of ballot measures in contemporary political 

life, little has changed since Nurmi wrote that the “theoretical foundations of the referendum 

institution are weak” (1997: 33). Although ballot measures appear to be here to stay, political 

theorists have paid relatively little sustained attention to the topic. Many political theorists take 

ballot measures to be “mechanisms of direct democracy” (Altman, 2011) and, as a result, their 

judgments about these institutions are heavily influenced by the abstract debate about whether 

‘direct’ or ‘representative’ democracy is the appropriate ideal. While there is now widespread 

agreement that this division is overstated or unproductive, little work has been done to provide a 

alternative theory of the relationship between ballot measures and democracy. As Weale (2007: 

105) notes, the use of ballot measures “in terms of democratic principles still needs to be 
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established”. 

The most important potential contribution of ballot measures to democratic systems, I 

shall argue, is that they can involve citizens in processes of mass legislation. First, I contend that 

the dominant paradigm for thinking about ballot measures – as tools of direct democracy – 

focuses too much on conflicts between comprehensive theories of democracy. While reducing 

the quality of democracy to the question of directness is attractive in its simplicity, it fails to 

grapple with important questions of institutional design. Second, I argue that ballot measures are 

best equipped to contribute to democratic systems when they provide institutional supports to 

enable citizens to act as legislators. Third, I develop the argument by mapping out how the 

underlying principles of other legislative institutions can guide the design of ballot measure 

processes in order to improve their capacity to contribute to the core normative functions of 

democratic systems. As such, a democratic theory of ballot measures makes it possible to assess 

what problems different types of ballot measures are well-suited to address and clarifies possible 

strategies for reforming these institutions to better serve democracy.  

 

1.1 Ballot Measures in Democratic Theory 

Democratic theorists have frequently approached ballot measures from the perspective of 

different models of democracy. Most notably, ballot measures are frequently caught up in 

debates about the relative merits of direct and representative models of democracy. The rise of 

deliberative models of democracy has also generated influential assessments of ballot measures. 

I contend that approaching ballot measures from the perspective of these models has obscured 

many of the issues at stake in the use of ballot measures. As a result, I adopt a democratic 

systems approach that explicitly seeks to move beyond “models-thinking? (Warren, 2017a: 41).  

The prevailing wisdom underlying the models approach is to work out the relevant 

democratic ideals and then work out the kinds of political institutions that are entailed by the 

model’s normative commitments. Direct democracy is frequently understood as a system of 

government in citizens themselves make decisions. As Hug (2009: 252) puts it “the term direct 

democracy in its original sense […] [is] the opposite of representative democracy. Consequently, 

in a direct democracy representative institutions do not exist.” Ballot measures are seen as a way 

of allowing citizens to exercise this kind of direct control in a large polity. Representative 

democracy, by contrast, is understood to give citizens indirect control over decision-making by 
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authorizing elected and non-electoral representatives to engage constituencies to make decisions. 

From this perspective, ballot measures are often dismissed altogether, in large part because they 

are seen as “undermining the authority of Parliament” or other representative bodies that are 

central to representative democracy (Offe, 2017: 18).  

There have been many suggestions that this dichotomy is as “outdated,” (Budge, 2006), 

“a caricature,” (Tierney, 2012: 14) or a “stereotype” (Altman, 2011: 2). Faced with a reality in 

which ballot measures and institutions of representative democracy co-exist, scholars have 

coined terms such as “referendum democracy”, “semi-direct democracy”, or “supplemental 

democracy” to describe what is happening. For instance, Ian Budge (1996: 84) suggested the 

need to examine the “actual functioning of referendums and initiatives” rather than trying to 

resolve disputes between direct and representative democracy. However, he continues to 

conceive of ballot measures as ‘direct-democratic’ mechanisms and maintains that direct and 

representative democracy are “two ends of a continuum”, suggesting unavoidable trade-offs 

between the two. Mendelsohn and Parkin’s (2001b: 1) call to chart ‘a path whereby research on 

the referendum is no longer structured around a debate between the comparative advantages and 

disadvantages of two opposing systems of democracy: representative and direct’ names the 

problem explicitly but does not fully develop an alternative theory of ballot measures.  

The rise of deliberative models of democracy that shifted focus to talking, rather than 

voting, may have sidelined attempts at theorizing referendums due to deep ambivalence about 

the democratic value of aggregative processes like ballot measures. The challenges of reasoned 

debate among citizens prior to voting on ballot measures provided a clear reason to question their 

normative desirability (Haskell, 2000: 11; Parkinson, 2001: 132; Uhr, 2000). On the other hand, 

approaching the evaluation of ballot measures from a model of deliberative, rather than direct or 

representative democracy, did allow for more constructive criticism. Rather than abandon ballot 

measures altogether, some theorists argued in favour of introducing new institutions to 

encourage deliberation prior to voting in referendums and initiatives. Benjamin Barber, for 

instance, suggests that ballot measures should have two stages to allow for deliberation before 

confirming the vote and include “a mandatory tie-in with neighborhood assemblies and 

interactive-television town meetings for the purpose of civic education” (Barber, 1984: 284–

285). A similar impulse has guided the growing practice of pairing deliberative mini-publics with 
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ballot measures, renewing debates about the possibility of high-quality deliberation in campaigns 

(Gastil et al., 2014; Gastil and Richards, 2013; Warren and Pearse, 2008a).  

Rather than focusing on an unproductive antagonism between ‘representative’ and 

‘direct’ models of democracy, a democratic systems approach makes it possible to outline what 

functions need to be carried out at a systemic level to realize democracy. The distinctive strength 

of the democratic systems approach is that it explicitly rejects the notion that democracy should 

be so closely associated with any one particular political practice or institution. For instance, 

theories of deliberative democracy tend to reduce democracy to deliberation,1 whereas a systems 

approach reinstates democracy as the highest-level normative ideal. The question should no 

longer be whether we should have representation or direct participation, but how, where, when, 

and why we should institutionalize these particular practices.   

Warren (2017a) contends that democracies are political systems that achieve four key 

normative functions: empowered inclusion of citizens, collective agenda-setting, collective will-

formation, and collective decision-making. This particular conception of democracy has clear 

antecedents, such as Robert Dahl’s (1998: 38) five democratic criteria:  

1. Effective participation 

2. Equality in voting 

3. Gaining enlightened understanding 

4. Exercising final control over the agenda 

5. Inclusion of adults 

While much of the analysis in this dissertation is unlikely to change substantively by using 

another theory of democracy, I adopt the language of democratic systems specifically because it 

is oriented toward addressing the lacunae created by the proliferation of models of democracy. 

The four key functions also correspond well, although imperfectly, to the four stages of ballot 

measures. Different accounts of these stages use different terminology, but they indicate 

essentially the same progression: an issue is defined, then discussed, voters then decide by 

                                                 

 
1 While recent work in deliberative systems theory has expanded the concept in ways that might make it more 

amenable to theorizing ballot measures, there are concerns that this approach is vulnerable to functionalist critiques 

(Gunn, 2017) or stretches the concept to the point of being useless (Goodin, 2018). In Chapter 3, I outline these 

problems and how the democratic systems approach avoids them.  
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voting, and governments then implement the chosen policy (Gastil and Richards, 2013; 

Parkinson, 2009).  

 

1.2 Ballot Measures in Democratic Systems 

How can ballot measures contribute to the key democratic functions of empowered 

inclusion, collective agenda-setting, collective will-formation, and collective decision-making? 

Certain kinds of political practices may be necessary to realizing democratic functions, but none 

of them alone are sufficient. What we need is a mid-level theory that can clarify how to 

“combine these practices, usually into institutions, in ways that maximize their strengths and 

minimize their weaknesses” in relation to the core normative functions of democracy (see also 

Thompson, 2004b: 13; Warren, 2017a: 39). In other words, how can ballot measures organize 

voting, representing, deliberating, and other processes in order to contribute to normatively 

desirable functions at the system level? Answering this question requires developing principles 

to specify how institutions can instantiate democracy’s normative functions. Different sets of 

principles will be required for the diverse institutions that make up a democratic system, 

although I contend that the overarching potential contribution of ballot measures to democratic 

systems is their ability to involve citizens in processes of mass legislation.  

While models of democracy have usefully emphasized the importance of particular 

practices – such as voting, representing, and deliberating – for democracy, this kind of models-

thinking is now more of a liability than an asset. These lenses have obscured even relatively 

mundane similarities between the distinctive institutions of direct and representative democracy. 

If elections differ from ballot measures largely by virtue of the subject matter – voting on 

candidates and their proposed policy packages versus voting on specific issues or policies 

(Besley and Coate, 2008; Budge, 2006; Nurmi, 1998), then why are elections rarely understood 

to be ‘direct’? While they establish relationships of representation, the voting itself remains open 

to unmediated citizen participation.  

Models also encourage overgeneralization, taking particular cases or institutional designs 

of ballot measures as signs of the success or failure of direct democracy. The democratic systems 

approach allows us to consider institutional variation in relation to democratic goals, particularly 

in regard to how ballot measures are integrated with other political institutions. No single 

institution or practice can achieve democracy’s functions on its own, and so democracy will 
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always require divisions of labour among the many institutions and practices that comprise 

democratic systems. This problem is not entirely unrecognized in political theory. Parkinson 

(2009) argues that the particular strength of ballot measures is that they give collective decisions 

particularly strong binding power. Others suggest that these devices are supplements to 

representative institutions that offer a safety valve for dissatisfied citizens (Resnick, 1997: 6) or a 

check on government. However, many of these assessments fail to adequately attend to the 

institutional variation among ballot measures, despite a growing concern with institutions in 

political theory (Fung, 2007, 2012; Shapiro and Macedo, 2000; Smith, 2009; Vermeule, 2007; 

Waldron, 2013, 2016). 

Table 1: Types of Ballot Measure2 

 Constitutionally 

Required 

Citizen-initiated Government-initiated 

Proactive -- • Popular 

initiative3 

• Indirect 

initiative 

• Ad-Hoc 

Referendum 

Reactive • Mandatory 

Referendum  

• Reactive 

referendum  

• Counter-

proposals 

 

I use the term “ballot measures” both to avoid any association with ‘direct democracy’ 

and to avoid collapsing important distinctions between various types of referendums and 

citizens’ initiatives.4 Existing typologies of ballot measures frequently use the initiation process 

as a way of making preliminary distinctions between constitutionally-required, government-

initiated, and citizen-initiated devices for popular voting (Altman, 2011: 11; Butler and Ranney, 

                                                 

 
2 This approach to classifying ballot measures does not include the recall, which is occasionally understood to be a 

similar ‘direct-democratic’ device (Altman, 2011: 16), on the grounds that recalls are about candidates rather than 

policies. The term ballot measures also excludes agenda initiatives, like the European Citizens’ Initiative, which 

essentially institutionalize petitions without empowering them to put a question on the ballot (Altman, 2011: 17; 

Setälä and Schiller, 2012: 8–9). 
3 Referred to elsewhere as a ‘full-scale’ initiative (Setälä and Schiller, 2012: 1).  
4 I defend this choice in more detail in Chapter 2.  
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1978: 23; Setälä, 2006). Ballot measures can also be reactive or active, depending on whether 

they respond to an existing proposal or propose a new one (Altman, 2011; Parkinson, 2009). I 

provide a simplified classification of ballot measures in Table 1 (adapted from Parkinson, 2009; 

Setälä, 2006),5 although it is worth noting that any given type of ballot measure remains subject 

to considerable variation in design across different cases.  

Some votes are constitutionally required, mandatory referendums, while others are ad 

hoc, discretionary, government-initiated referendums. Popular initiatives allow petitioners to 

collect signatures to put a question to a ballot measure, while indirect initiatives allow petitioners 

to collect signatures to put a proposal before the legislature, where it is put to an open vote only 

if the legislature does not respond within a certain timeframe. The reactive referendum includes 

procedures, such as the facultative referendum in Switzerland or the abrogative referendum in 

Italy, that allow petitioners to collect signatures in order to force a vote on whether or not to 

repeal a law that has been proposed or passed by an elected legislature. Counter-proposals allow 

legislatures to respond to citizen-initiated ballot measure by proposing an alternative that is voted 

on simultaneously as the initiative measure, with various decision-rules used in practice to 

determine implementation (Altman, 2011: 14).  

Another criterion for classifying ballot measures is decisiveness, whether a ballot 

measure is legally binding or advisory (Suksi, 1993). I omit this criterion from the table as I 

argue in Chapter 8 that decisiveness cannot be reduced to whether a ballot measure is legally 

binding or not and so it is difficult to ascertain a priori. Multi-stage referendums and variations 

in voting rules are also excluded from Table 1 as, conceptually, these institutional choices may 

be implemented in any type of ballot measures. In practice, such changes are most common in ad 

hoc referendums as governments often control both the initiation and design of referendum and 

can thus manipulate procedures more easily than in mandatory referendums, which would 

require constitutional amendment, or citizen-initiated ballot measures, in which sponsors have 

control over the content of the initiative but not the process.  

                                                 

 
5 A different classification of ballot measures based on veto power can be found in (Hug and Tsebelis, 2002); 

however, the end result is largely similar. What they refer to as a “required referendum”, I call a “mandatory 

referendum”. Their “popular veto”, is what I refer to as a reactive referendum. What they call a “veto player 

referendum” is further distinguished in my typology into ad-hoc referendums and counter-proposals. I also 

distinguish between popular and indirect initiatives whereas they introduce the broader category of popular 

initiatives.  
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Paying attention to the details of institutional design also helps make it clear that 

democratic theory has fallen behind democratic practice when it comes to the use of ballot 

measures. Despite general enthusiasm for the study of democratic innovations, relatively little 

has been said about, say, New Zealand’s use of two-stage referendums. Alternatively, little 

attention has been given to theorizing practices that are relatively uncommon, such as 

counterproposals, or that have fallen out of use, such as indirect initiatives. It is also necessary to 

place each of these designs in its particular context. What other ballot measures are available? 

How do these institutions interact with the legislative, executive, or judicial branches? While 

there is now a healthy empirical literature on many of these questions, models of direct, 

representative, and deliberative democracy have not been particularly useful as a basis for 

normative assessments, in part because the latter two have focused more on the weaknesses 

rather than the strengths of ballot measures.  

By way of brief illustration, it is worth comparing two jurisdictions that are commonly 

associated with the use of ballot measures – California and Switzerland. Like several other 

American states, California has institutionalized the view that ballot measures help democracy 

because they circumvent representative government. The result is a state which no longer has the 

indirect initiative and there is no reactive referendum. Instead, the popular initiative captures the 

imagination of citizens and scholars. Yet, this institutional arrangement is based on the 

assumption that democratic politics can exist without some form of representation.6 By way of 

contrast, Switzerland has no provision for ad-hoc referendums or popular initiatives but does 

allow reactive referendums and indirect initiatives. Here the system trades off giving citizens 

extremely broad agenda-setting power in favour of a more interactive agenda-setting process that 

empowers citizens to participate with elected legislators in a process of shared decision-making.7  

While an oversimplification, this brief account highlights some of the institutional 

considerations that are routinely missing from existing judgments regarding ballot measures. 

However, detailed consideration of institutional design remains somewhat distant from the 

                                                 

 
6 The underlying logic can be traced back to the Populist movement, discussed further in Chapter 4. 
7 What matters is also not simply the combination of institutions, but the temporal dimension of their use. As 

Vermeule puts it: “As intermittent institutions appear more frequently, whether on a periodic schedule established ex 

ante or, instead, on an episodic basis, they tend to become more stable and successful. Frequent and repeated 

appearances seem to clarify and stabilize the ground rules of the institutions, dampen strategic behavior and rent-

seeking, and lower the stakes for all parties.” (Vermeule, 2011: 439–440).  
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abstract normative functions of the democratic systems approach. How are we to assess the use 

of ballot measures in Switzerland and California? I contend that a democratic theory of ballot 

measures needs to be a mid-level theory that provides guidance on how institutions can 

instantiate the principles of democracy. While many normative evaluations of ballot measures 

focus on their aggregative nature or the practice of voting, we can more clearly understand the 

strengths and deficiencies of ballot measures if we see them as institutions that aim to achieve 

the normative functions of democracy by organizing various practices into institutions. 

Institutions embody shared commitments to particular principles – such as the notion that 

elections ought to be free and fair – that are broader than specific institutional designs yet 

narrower than the core democratic functions of empowered inclusion, collective agenda and will 

formation, and collective decision-making. The principles that serve to connect institutions such 

as elections or legislatures to the normative functions of democracy are relatively well-

understood, yet we lack an account of the principles of mass legislation that would help specify 

the role of ballot measures as institutions in democratic systems.  

 

1.3 A Legislative Theory of Ballot Measures  

Democracy is fundamentally about collective self-government, which is very often and 

legitimately mediated through representatives of various kinds. One dimension of the notion of 

self-government is frequently referred to in the notion of citizens legislating for themselves. For 

instance Cristina Lafont argues that the mutual justification of coercion is key to the ability of 

citizens to “see themselves as colegislators or political equals in precisely the way the democratic 

ideal of self-government requires” (Lafont, 2017: 85). Theories of direct democracy overstate the 

normative value of ‘direct’ participation and devalue, if not openly criticize, the many forms of 

mediation that occur, particularly by non-electoral representatives. I think that the distinction 

between direct and representative democracy is much too stark, although the emphasis on 

‘directness’ does grasp at a problem for democracy as a system of self-governance, namely: how 

often are citizens permitted to play a meaningful role in determining the laws to which they will 

be bound? That is, when are citizens permitted to act as legislators?  

Following Benjamin Barber, we might contend that well-designed ballot measures should 

not aim to “make it easy for the public to self-legislate but to make it possible and feasible for 

them to do so” (Barber, 1984: 288). Often citizens simply take on the role of spectators (Green, 
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2009), although they may also attempt to influence decisions by changing public opinion through 

interest groups, protests, civil disobedience or other types of political action. However, it would 

be wrong to conceive of citizens in any of these situations as legislating. Jeremy Waldon argues 

that “legislation” is a particular subtype of lawmaking that is distinct from lawmaking by 

executive agencies or the judiciary (Waldron, 2016: 125). Legislation in contemporary 

democracies happens primarily in legislatures, although legislatures are not inherently 

democratic. The democratic legitimacy of legislatures arises from their capacity to realize 

“principles of legislation” such as explicit lawmaking, a duty of care, representation, respect for 

disagreement, responsiveness to deliberation, legislative formality, and voting rules consistent 

with political equality (Waldron, 2016: 6). This idealized account of legislation can help us 

understand the normative impulses built into ballot measure institutions and effectively guide 

their reforms.8  

Waldron (2016: 142) himself suggests that his theory of legislation makes it “impossible 

to see direct democracy as an ideal.” This dismissal appears to be rooted in a failure to 

distinguish the role of legislator from the role of representative. The recent focus on 

representation in democratic theory makes it possible to forget that contemporary representative 

institutions are also legislative institutions. A theory of mass legislation needs to pull apart those 

two threads because ballot measures give citizens legislative power even though many of them 

will not have obligations as representatives. When citizens act as legislators, they do not need not 

meet the standards of representative democracy, but they also do not need to meet the standards 

of direct democracy in which representation is viewed with suspicion, at best. Instead, citizens 

can engage with various electoral and non-electoral representatives while still maintaining the 

capacity to participate in public processes of lawmaking. Again, we see here that the 

representative and direct models of democracy have obscured the possibility of a distinct 

conception of mass legislation that avoids the unrealistic claims of a wide range of democratic 

theorists.  

The notion that ballot measures grant citizens legislative power is not new, as 

exemplified by titles like Citizens as Legislators (Bowler et al., 1998) or Direct Legislation 

                                                 

 
8 Dennis Thompson’s (2004b) analysis of elections adopts a similar strategy, eschewing models of democracy in 

favour of an examination of the principles that connect electoral institutions to democratic ideals.   
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(Magleby, 1984).9 For political scientists, this view has largely been seen as a mere description 

of what citizens do when they participate in ballot measures. Political theorists have been more 

aspirational in their conception of citizens as legislators (Bohman, 2010: 21; Habermas, 1998: 

119–123; Kaufman, 1997; Rawls, 2001: 56). The notion of self-legislation – of citizens making 

laws for themselves – has wide appeal but is contested in its application. Following Rousseau, 

direct democrats have argued that representation makes self-legislation impossible. Others have 

suggested that self-legislation is preserved in a weaker form when legislators act as agents for 

principals, namely their constituents. However, empirical evidence suggests that elected officials 

often fail to live up to the ideals of responsiveness implied by a self-legislation model. I argue 

that ballot measures offer multicameral moments by dividing legislative power, if only 

temporarily, in ways that allow all citizens to actually legislate for themselves. Such an account 

should be understood to go both ways, making it possible to clarify the ways in which ballot 

measures can be used to hold elected legislators accountable but also the ways in which elected 

legislators might repeal or amend decisions taken through ballot measures.  

This account also suggests that objections to ballot measures on the basis of concerns 

about citizen competence are misplaced. Criticisms that suggest elected legislators are better 

prepared for the task of legislating than citizens tend to make one of more of the following 

mistakes (e.g. Morel, 2017: 159). They may view legislation as a technocratic activity that 

searches for the correct answer, rather than seeing it as a practice of political judgment (Barber, 

1984: 289). They may be overly optimistic about the competencies of elected representatives 

despite evidence that these individuals often lack relevant experience and are vulnerable to 

various cognitive shortcomings (Loat and MacMillan, 2014; Sheffer et al., 2017; Warren and 

Gastil, 2015). Lastly, they may be overly dismissive of the role that institutions play in 

facilitating legislative activity by providing legislators with various kinds of resources and 

coordinating their activity through structured procedures of interaction (Budge, 1996: 132; 

Kriesi, 2005: 238). I contend that we need an account of ballot measures as specific institutions 

whose role in the democratic system is to facilitate legislation by ordinary citizens. Before 

                                                 

 
9 This idea is distinct from the notion of the ‘citizen-legislator’ often used in debates about term limits, which is set 

in contrast to professionalized career politicians. (George Will. 1992. Restoration: Congress, Term Limits, and 

Deliberative Democracy). This is because this debate focuses largely on the question of representation (Tabarrok, 

1994: 335), whereas citizen legislators in my model need not be representatives (see Tabarrok 1984).  
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moving on to the outline of the dissertation, it is necessary to provide a brief account of the key 

institutional designs for ballot measures that will be addressed throughout.  

 

1.4 Why Do We Need a Democratic Theory of Ballot Measures?  

The theories of direct democracy that are often associated with ballot measures have 

surprisingly little to say about these institutions and their variations. This seems to be the case 

because direct democracy is articulated primarily at an abstract level in an attempt to defend its 

particular vision of democracy against its primary competitor: representative democracy. We 

need a theory of ballot measures that acknowledges that there is no fundamental incompatibility 

between these devices and practices of representation and that institutional variations matter, 

both empirically and normatively. A new, institutionally-grounded democratic theory of ballot 

measures is necessary because these devices have become an increasingly common way of 

making major political decisions. It is not simply that provisions that institutionalize ballot 

measures are increasingly common (Hug and Tsebelis, 2002; Scarrow, 2001), but that the actual 

use of ballot measures has increased. At the national level, the use of ballot measures, 

particularly ad-hoc ones, has grown dramatically since the 1970s in democratic countries 

(Altman, 2011: 70–73; Butler and Ranney, 1978: 3). While citizen-initiated ballot measures saw 

a more moderate increase at the national level, their use at the subnational level has exploded in 

some jurisdictions (LeDuc, 2003b: 22).  

It is not only the number of ballot measures that motivates a need for a democratic theory 

of ballot measures. Such a theory is also necessary as ballot measures are often used for high-

profile, significant political decisions (Björklund, 2009: 118–119). Recent referendums on 

Brexit, Catalan independence, refugees in Hungary, and other such important issues have 

illustrated some of the issues that are commonly put to the people to decide, such as 

independence, membership in supranational organizations, moral questions, and constitutional 

change. While it is important not to theorize from extreme cases, recent ballot measures have 

largely been notable because they have motivated mainstream concern about ballot measures as a 

process. Newspapers and magazines regularly publish editorials with titles such as “Government 

by referendums is not democracy” (Cappe and Stein, 2016), “Why Referendums Aren’t as 

Democratic as They Seem” (Taub and Fisher, 2016), “The trouble with referendums” (Lowe and 

Suter, 2016), and “Referendums break democracies so best to avoid them” (Harford, 2018). 
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Recent negotiations around forming a coalition government in the Netherlands led to the 

abolition of the citizen-initiated advisory referendum process. These views are probably running 

against the tide: even where ballot measures are not institutionalized, in an era of high popular 

distrust of mainstream institutions, it is unlikely that politicians will forego opportunities to 

demonstrate their populist credentials.  

We need, then, a democratic theory that shows how, when, and where ballot initiatives 

might be used well, in support of democratic systems. As Stephen Tierney puts it: “we must ask 

whether this is an inherent pathology in the referendum itself or a specific defect of referendum 

design” (Tierney, 2012: 37). We need a theory of ballot measures that is divorced from the ideal 

of ‘direct democracy’ and that provides a coherent way of synthesizing relevant existing 

research, including empirical political science. This research often demonstrates a deep cynicism 

about the democratic prospects of ballot measures but fails to show its work in reaching 

normative judgments, instead leaving these claims largely implicit. That is, many evaluations of 

ballot measures have appropriately started from the perspective of analyzing their failures, 

although in doing so they rarely articulate what it is that ballot measures have failed to do 

(Wiens, 2012). 

For instance, the strategic use of ballot measures by politicians and interest groups 

remains a worrying concern for many. Although ballot measures may have been “dreamed up by 

the disempowered, […] once established they become available for the powerful and well-

resourced as well” (Shapiro, 2016). It is especially difficult for citizens to challenge attempts at 

manipulation when they are unable to articulate a normatively appealing counternarrative. 

Taking inspiration from Jeremy Waldron, I suggest that a democratic theory of ballot measures is 

necessary to provide a reasonable ideal that makes it possible for us to assess how ballot 

measures fall short of that ideal (Waldron, 1999b: 33). Stephen Tierney rightly concludes that “it 

is time to reassess the negative stereotypes that have in many ways come to characterize the 

debate surrounding referendums” (Tierney, 2012: 301). This dissertation attempts to fill these 

gaps by providing the missing democratic theory of ballot measures, informed by recent work in 

both political theory and empirical political science. 
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1.5 Outline of the Dissertation 

The first part of the dissertation assesses the value and use of existing theories of direct 

and representative democracy. I contend that this “models of democracy” (Held, 2006; 

Macpherson, 1977) approach has generated confusion rather than clarity about the democratic 

deficits and benefits of ballot measures. The concept of ‘direct democracy’ has misled both 

democratic theorists and political scientists, encouraging them to draw counterproductive ties 

between ballot measures as particular types of institutions and a normative ideal that encourages 

abandoning practices of representation. In other words, the long-standing assumption that 

‘direct’ and ‘representative’ democracy are mutually exclusive ‘models’ of democracy has led 

many democratic theorists to prefer ‘representative’ arrangements, at the expense of studying 

‘direct’ ones. Instead, I suggest adopting an institutionally grounded systems approach to 

democratic theory. I contend that ballot measure designs ought to be judged by their capacities to 

facilitate citizen legislation. The second part of the dissertation provides some initial 

considerations on how designing institutions to encourage citizens to legislate can allow ballot 

measures to contribute to the key functions of democratic systems. While I indicate that specific 

kinds of design principles play key roles in fulfilling certain functions, many contribute to 

several functions. So theoretical distinctions among them are suggestive rather than conclusive.   

A number of scholars have implicitly recognized the problem of the dominant frame 

applied to ballot measures, although the grounds for rejecting the binary distinction between 

‘representative’ and ‘direct’ democracy has rarely been explored in detail. In Chapter 2, I 

develop a rationale for rejecting the concept of ‘direct democracy’. First, direct democracy is not 

direct in the way that is commonly posited as the basis for the legitimacy of decisions made 

through ballot measures. That is, ballot measures are not an unmediated and non-representative 

pure aggregation of the ‘will of the people.’ Second, ballot measures are not inherently 

democratic either. Much like elections, these devices can be subject to various forms of 

manipulation that can render them tools of authoritarians, despite the fact that they are often seen 

as the purest instantiation of democracy. 

Chapter 3 outlines an alternative to the predominant approach to evaluating ballot 

measures from the perspective of ‘direct democracy’. The systems approach to democratic 

theory provides a coherent theoretical rationale for rejecting the ‘models’ approach to democracy 

in favour of paying more attention to the consequences of institutional design. The guiding 
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question is: what are the functional strengths and weaknesses of ballot measures in contributing 

to democratic systems? Building upon existing theoretical work on democratic systems, I 

evaluate the capacity of referendums to fulfill four functions that are key to democracy: 

empowered inclusion, collective agenda-setting, collective will-formation, and collective 

decision-making. Failures of referendums to carry out each of these functions are well known 

and documented in the existing literature, although we lack a convincing account of how ballot 

measures might actually contribute to these functions.  

Chapter 4 introduces and defends the notion of ballot measures as institutions of mass 

legislation. The notion of mass legislation is distinct from earlier understandings of ballot 

measures as it draws not on the abstract ideals of a model of direct democracy, but instead on the 

normative principles that are embedded in existing institutions. By drawing on our 

understandings of how both elections and legislatures organize various practices, such as voting, 

in accordance with principles that are both supportive of and distinct from the core democratic 

functions we can develop a standard for evaluating and redesigning ballot measures. 

Chapter 5 addresses the function of empowered inclusion, which requires that “people 

who are (normatively) entitled to be included must have powers through which they can, as it 

were, demand and enforce their inclusions” (Warren, 2017a: 44). At first glance, this function 

appears to be straightforwardly realized by the equal distribution of voting power. However, 

ballot measures are not reducible to the moment of voting and various kinds of representatives 

play roles throughout the process. The tendency to see ballot measures as mechanisms of ‘direct 

democracy’ has served as an obstacle to a full understanding of the ways in which practices of 

representation affect the democratic potential of ballot measures. Representation is a principle of 

legislation that ensures that diverse interests, rather than merely the interests of the politically or 

economically powerful, are included in processes of legislation. In legislatures, this possibility is 

often realized by the election of representatives who are both selected and sanctioned by their 

constituents. In ballot measures, more attention must be given to questions of non-electoral 

representation. I shall argue that ballot measures can improve empowered inclusion throughout 

the democratic system, although this function may rely on effective opportunities for diverse 

forms of representation. 

Chapter 6 argues that legislative formality and respect for disagreement are the key 

principles of legislation that account for the capacity of ballot measures to contribute to the 
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function of collective agenda-setting. First, the principle of legislative formality affirms the 

importance of “highly stylized rules of procedure” in allowing diverse groups of people to talk to 

each other in a meaningful way that avoids misunderstanding (Waldron, 2016: 162–163). These 

rules take on a different form in ballot measures than legislatures, focusing instead on issues such 

as the requirements necessary for a petition to initiate a popular vote. It remains notable that in 

relation to agenda-setting these rules are often much more clearly defined in relation to citizen-

initiated ballot measures, rather than government-initiated ones. The principle of respect for 

disagreement is realized when there are structural features that prevent false consensus by 

enabling “rival views to confront one another in debate, so that all of those involved in 

lawmaking hear all that is to be said against, as well as all that is to be said in favor of, the 

legislative proposals in front of them” (Waldron, 2016: 159). Both of these principles suggest the 

need for institutions that set clear rules about setting the agenda in order to avoid the strategic 

manipulation of procedures. These could include requiring advice from electoral management 

bodies on question wording or the creation of institutions that better allow citizens to register 

dissent. Commonly used institutional designs for ballot measures fail to do so by reducing issues 

to binary ‘yes’ or ‘no’ questions. I suggest that the increased use of multi-stage ballot measures 

and counterproposals could reaffirm the importance of respect for disagreement by allowing the 

agenda to better reflect the full set of legislative proposals being seriously considered.  

Chapter 7 explores the frequent criticism that ballot measures are capable of allowing 

citizens to express a pre-existing collective will but rarely enable citizens to form collective wills 

prior to taking a decision. Most notably, I suggest that ballot measures can facilitate collective 

will-formation when they are designed to be responsive to deliberation and encourage citizens to 

acknowledge the duty of care that accompanies legislating. It is often suggested that citizens lack 

the interest or capacities to deliberate about issues in referendums in a way that illustrates taking 

care, perhaps most clearly illustrated in ballot measures that target minorities or reduce taxes 

without reducing spending. Some critics have suggested that the scale of ballot measures makes 

deliberation impossible and so we might simply do away with ballot measures. Recent research 

on the pairing of deliberative mini-publics with ballot measures suggests that small groups of 

people can deliberate and improve the quality of collective will-formation, even if the larger 

population primarily engages in voting behaviour. Yet, successful deliberation is of little value if 

it does not have any effect on the resulting legislation. Thus, ballot measures as processes of 
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legislation also require responsiveness to deliberation, such that citizens are aware of the results 

of robust deliberation in small groups. Existing evidence suggests that many citizens still do not 

engage with the recommendations of these mini-publics, although I argue that restructuring the 

voting process itself might encourage such behaviour.  

Chapter 8 suggests that ballot measures contribute to the function of collective decision-

making when they meet the principles of voting rules consistent with political equality and a 

commitment to explicit lawmaking. The first principle is a voting rule consistent with political 

equality, namely that each citizen should have his or her vote counted equally in determining the 

outcome. While majority decision in the final stage of voting is the most common decision rule 

used in both legislatures and referendums, it does not necessarily need to be so. Voting is just 

one moment in a much longer process and so various voting rules can be justified, so long as 

they are clear and minimize space for interpretation. In other words, the process of taking a 

decision should be consistent with the principle of explicit lawmaking. This principles require 

that ballot measures provide a process clearly dedicated to explicitly changing the law in which 

citizens clearly understand how their votes will be translated into collective action (Waldron, 

2016: 154). 

Chapter 9 concludes with a restatement and defence of the claim that citizen-legislation is 

the activity to which ballot measures ought to be oriented to contribute to democratic systems. I 

make the case for a number of institutional reforms that would bring the practice of ballot 

measures closer to this ideal and note the obstacles to bringing about such reforms.  
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Chapter 2: Is Direct Democracy Direct or Democratic? 

Ballot measures – such as referendums and initiatives – allow citizens to vote directly on 

specific issues in contrast to institutions of representative government, which give citizens 

influence by allowing them to elect representatives who then make decisions (Besley and Coate, 

2008; Budge, 2006; Clark, 1998: 463–467; Nurmi, 1998). I adopt the term ‘ballot measures’ 

because it avoids the common association of these devices with the idea of ‘direct democracy.’ I 

contend that referring to ballot measures as tools of “direct democracy” presumes that these 

devices are both direct and democratic. In this chapter, I suggest that referring to ballot measures 

as “mechanisms of direct democracy” (Altman, 2011) implies that these institutions meet certain 

criteria. The problem is not merely that this terminology is descriptively misleading but that it 

forecloses certain avenues of research. For instance, breaking the link between ballot measures 

as institutions and a model of ‘direct democracy’ makes it possible to foreground the question of 

how to democratize ballot measures and investigate the ways in which practices of representation 

might play a role in doing so.    

Of course, any discussion of ‘direct democracy’ is faced with the problem of what is 

meant by the term given the proliferation of idiosyncratic understandings of ‘direct democracy’ 

within political theory. For instance, Bernard Manin (1997) suggests that it refers to a model of 

democracy in which the governing authorities are randomly selected. Alternatively, James 

Fishkin (1997) suggests that ‘direct democracy’ refers to a system of government in which 

elected representatives act as delegates and closely follow the will of their constituents. 

However, most political theorists use the term ‘direct democracy’ to refer to a model of 

democracy that emphasizes decision-making by citizens without the mediation of representatives 

(see e.g., Miller, 1978: 3; Cohen, 1986; Dahl, 1989; Dupuis-Déri, 2016; Kioupkiolis, 2017; 

Lacey, 2017: 36–37; Papadopoulos, 2012: 126; Rosanvallon, 2011: 123; Sartori, 1987; Urbinati, 

2006). In this understanding, the ideal of ‘direct democracy’ contains three essential features: 1) 

Open-ended, large scale, and face-to-face assemblies in which all eligible citizens can 

participate; 2) majoritarian voting to make decisions; and 3) the absence of political 

representation that permits “direct” self-governance by citizens (Kobach, 1993). The first two 

features refer primarily to the institutional requirements frequently associated with ‘direct 

democracy.’ Examples of this conception of direct democracy are relatively rare in practice, but 
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can be found today in New England town hall meetings or in the Swiss Landsgemeinden 

(Altman, 2011: 7 n11; Gerber and Mueller, 2017: 2; Smith, 2009: 30).  

Concerns about the feasibility of these kinds of assemblies in contemporary mass 

democracies have led to a reworking of the concept in which it refers both to various kinds of 

citizen assemblies, such as processes of participatory budgeting and deliberative mini-publics, as 

well as what I refer to as ballot measures (Gastil and Richards, 2013: 255). For instance, Jane 

Mansbridge distinguishes between a “face-to-face form of direct democracy,” which includes 

assemblies, and “its non face-to-face” variant, namely ballot measures (Mansbridge, 1983: xi). 

These considerably different institutions are ‘direct democratic’ only to the extent that they 

implement the third feature, the absence of representation. Despite changing understandings of 

how the model of ‘direct democracy’ can be institutionalized, the absence of representation has 

remained central to the concept. Some theorists argue that there is “no solid democratic case 

against the superiority of direct democracy over all indirect forms of decision-making” (Saward, 

1998: 84), highlighting that models of direct democracy find practices of representation 

normatively troubling.  

But directness alone is no guarantee of democracy. The use of plebiscites within 

authoritarian regimes and the commonly cited shortcomings of ballot measures within 

democracies suggest the need for a richer theory of ballot measures. Theories of direct 

democracy rarely engage with questions of institutional design as they are too often stuck in a 

more abstract debate with theories of representative democracy. By privileging directness as the 

key normative criterion, theories of direct democracy promote an overly narrow understanding of 

democracy and denigrate the value of representation not only as a model of democracy but as a 

democratic practice. This chapter builds on existing, but often incomplete or implicit, critiques of 

the divide between direct and representative democracy. For instance, citing Budge’s work 

(1996), Saward (2001a: 576) insists that “any serious vision of direct democracy today must see 

it as operating alongside or more clearly as part of a larger democratic system which includes 

(for example) elected parliaments and political parties.” I suggest that ballot measures are neither 

direct nor democratic and follow this line of reasoning to its logical conclusion, that the long-

held dichotomy is “misleading at best” (Saward, 2010: 162). I contend that disentangling ballot 

measures from their association with ‘direct democracy’ is the first step to developing a new 

democratic theory that relates democratic ideals to institutional design.  
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2.1 Representation and its Absence  

The absence of representation appears to underwrite claims that ‘direct democracy’ is, 

“by definition, the most democratic form of democracy” (Saward, 1993: 18). But what is 

representation and why might its absence be good for democracy? The nature of representation 

remains a deeply contested concept in contemporary political theory and so this account remains 

necessarily brief. Fossen (2019: 1) distinguishes between two broad meanings of the term 

representation: ‘representation as’ in which “x represents y as z” and ‘representative agency’ in 

which “x represents y”. The idea of ‘representation as’ is key to understanding the role of 

representation around ballot measures but most political theorists to date have focused on 

theorizing the dyadic relationships of ‘representative agency’. Perhaps the most influential such 

theory is Pitkin’s well-known account of authorized, accountable representatives who are 

responsive to the interests of those who they represent. Although Pitkin’s theory is considerable 

more nuanced, many readers of her work came to understand representation as a practice aimed 

at similarities between represented and representatives, such as congruence of policy preferences 

(Disch, 2012; Sabl, 2015). From this perspective, Pitkin summarizes the problem with 

representation as such: “governors have become a self-perpetuating elite that rules – or rather, 

administers – passive or privatized masses of people. The representatives act not as agents of the 

people but simply instead of them” (Pitkin, 2004: 339).  

Normative arguments for direct democracy, with its absence of representation, implicitly 

rely on the assumptions embedded in such an understanding of representation. Yet, theories of 

representation have proliferated in recent years, clearly separating the descriptive question of 

representation as a fact from the question of representation’s normative legitimacy. Rehfeld 

defines representation as the result of “an audience’s judgment that some individual, rather than 

some other, stands in for a group in order to perform a specific function” (2006: 2). On this view, 

the audience that determines whether representation exists is not necessarily made up of those 

who are represented. Instead, representatives are chosen by a selection agent to fulfill a certain 

function in accordance with certain rules of recognition. While democratic theorists have been 

largely preoccupied with the rules of recognition by which the electorate chooses representatives, 

Rehfeld’s theory makes it possible to think about non-electoral or non-democratic practices of 

representation. Yet, much like Pitkin’s early work, Rehfeld’s account focuses on the semantic 
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meaning of the term representation whereas constructivists, occasionally building on Pitkin’s 

latent insights, adopt a more pragmatic approach that sees representation as a process (Disch, 

2012: 606–607; Fossen, 2019: 3).  

Constructivist theories of representation advance the notion that representation is not 

merely the result of election, but is a practice of claim-making (Kuyper, 2016; Mansbridge, 

2003; Montanaro, 2012; Rehfeld, 2011; Saward, 2006; Urbinati and Warren, 2008). While 

Rehfeld points out that audiences are the ones that have the capacity to turn “claimants” into 

representatives (Rehfeld, 2006: 5), his tendency to suggest that there is an objectively realizable 

audience misses the way in which the representative process itself plays a role in the way that 

audiences “contract, expand, change character, are created, are disbanded, or disbanded 

themselves” (Saward, 2010: 27). Saward summarizes the idea of representative claim-making as 

a process in which “would-be political representatives, in this process of portrayal or 

representation of constituencies, make claims about themselves and their constituents and the 

links between the two; they argue or imply that they are the best representatives of the 

constituency so understood” (Saward, 2006: 302).  

Pitkin’s focus on semantics led her to see representation as being about making 

something present again, concluding “the represented must be somehow logically prior; the 

representative must be responsive to him rather than the other way around” (Disch, 2012: 606; 

Pitkin, 1967: 140). Disch (2012: 605–608) suggests that this unidirectional view obscures the 

fact that representation is bi-directional and anticipatory so that representatives do not simply 

respond to pre-existing preferences, but play a role in informing those preferences and calling 

constituencies into being. Other recent theories of representation have arrived at similar 

conclusions (Näsström, 2006). Frank Ankersmit’s aesthetic theory of representation suggests that 

representation cannot be grafted onto a more direct political system because representation is 

what constitutes political reality. Claude Lefort’s theory of savage democracy similarly suggests 

that the very notion of ‘the people’, often taken as integral to democracy, does not exist until it 

has already emerged as a sort of “quasi-representation”.  

Saward’s account of representative claim-making might be seen as similarly assuming 

that such constituencies to be represented already exist as when he explains that “A maker of 

representations puts forward a subject which stands for an object that is related to a referent and 

is offered to an audience” (Saward, 2010: 36 emphasis in original). Yet, Saward’s theory, like 
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other constructivist accounts, implicitly relies on the idea of a triadic form of ‘representation as’ 

in which “x represents y as z.” Representatives do not only make claims about representative 

agency – namely, claims that they represent some other entity – but they also make claims that 

characterize the entity to be represented. This approach does not assume that the characterized 

entity exists prior to such a representative claim, but rather that we can conceive of a 

“counterfactual multitude of all those who would count as members” of such a group (Fossen, 

2019: 10). By distinguishing between ‘representation as’ and ‘representative agency’ we can see 

that we do not need to assume that the represented is a pre-existing entity with clear preferences. 

Instead, constructivist theories highlight that democratic representation requires a reflexive, bi-

directional view of responsiveness in which representatives should direct “one’s actions qua 

representative toward the interests of the represented according to one’s best judgment, while 

acknowledging that one’s judgment is fallible, and comporting oneself toward the represented in 

a manner that allows for the contestation of those interests” (Fossen, 2019: 12). In other words, 

the interests of the represented are given normative priority, such that representatives owe 

justifications to those they claim to represent, although these interests may be uncovered as part 

of the representative process itself.  

 The foregoing sketch should be sufficient to serve as the basis for a critique of the idea 

of direct democracy as a system of government which takes the absence of representation as its 

normative core. In brief, direct democracy frequently claims to reveal the will of the people, 

although constructivist theories of representation raise the question of whether such a people 

could even conceive of itself as existing without practices of representation. Direct democrats are 

correct in pointing out that representation might not be democratic, although I, following many 

of others, point out that some form of representation is likely necessary for democratic politics 

(Fossen, 2019: 1; Plotke, 1997; Urbinati, 2006). I return to the question of the normative 

legitimacy of democratic representation, particularly among non-electoral representatives, in 

Chapter 5, although the rest of this chapter illustrates that direct democracy is neither direct nor 

democratic.  

 

2.2 Directness as a Normative Criterion 

The tension between representation and direct participation is almost as old as democracy 

itself, although its evolution into two fully-fledged, antagonistic models appears relatively recent 
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(Hug, 2009: 5; Schorderet, 2007).10 What was previously understood as ‘pure democracy’ or 

simply ‘democracy’ (Budge, 2006: 1; Fishkin, 1991: 16) only becomes redefined as ‘direct 

democracy’ in the first quarter of the 20th century (Schorderet, 2007: 10).11 It is tempting to 

conclude that politics prior to this time was ‘direct’ and so this distinction was not necessary.12 

However, some systems that were long thought to be ‘direct’ feature various practices of 

representation (Daly, 2015; Ober, 1990; Remer, 2010). The problem is that until the early 

modern period, there was no conceptual vocabulary to facilitate the analysis of representation of 

a political phenomenon. This vocabulary seems to appear in conjunction with the growth of 

representation as a practice in countries like England (Pitkin 2004, 337). Quoting Nadia Urbinati, 

Näsström writes that “representative government has from the day of its inception ‘been defined 

from the standpoint of a view of democracy as direct or immediate democracy’” (Näsström, 

2006: 324). That is, representative democracy appears to be theorized once the relationship 

between representation and democracy becomes more institutionalized, not because 

representation was absent before.  

As such, the debate about ‘direct democracy’ is actually a debate about the comparative 

merits of ‘direct’ and ‘representative’ democracy as two irreconcilable alternatives, with the 

opposition between the two crystallizing around the question of representation (see e.g., Butler 

and Ranney, 1994b: 12–13; Gutmann and Thompson, 2004: 30–31; Held, 2006: 4; Näsström, 

2006; Setälä, 1999: 43–47). The absence of representation does not merely indicate a political 

system without institutions of representative government, such as legislatures, but suggests that 

political participation is entirely unmediated by representation (Barber, 1984: 132; Budge, 2006: 

3–4). A common claim among direct democrats is that a system in which issues are decided 

‘directly’ by the citizens is “more democratic than representative democracy” (Saward, 1998: 

83–84; see also Butler and Ranney, 1994b: 15; Näsström, 2006: 335; Svensson, 2007: 1). This 

claim often relies on the “intuitive” (Lagerspetz, 2016: 128; Tierney, 2012: 19) argument that the 

                                                 

 
10 Margaret Canovan suggests that the tension is actually between the liberal and democratic parts of ‘liberal 

democracy’, although here too she frames the democratic aspect as being “concerned with the sovereign will of the 

people, understood as unqualified majority rule and typically expressed through referendums” (Canovan, 2004: 

244).   
11 In English, French and German, according to Schorderet. 
12 Even in the face of these developments, theorists like Condorcet recognized that increasing opportunities for 

citizens to participate in political life did not require less representation, but instead a more complex array of 

institutional devices (Rosanvallon, 2011: 128–129). 
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value of democratic political systems derives from the extended possibilities for citizens to 

govern themselves without transferring their decision-making rights to others. From this 

perspective, the absence of representation is the condition that makes it possible “to restore the 

absolute sovereignty of the people” (Bourne 1912, 3-5, as cited in Achen and Bartels, 2016: 51) 

and to realize the essence of democracy (Bogdanor, 1981: 93).  

The valorization of directness over representation in Western political philosophy seems 

to find its roots in one of two sources: ancient Athens or the work of Jean-Jacques Rousseau. It is 

common to read claims that Athens was the “greatest historical example of direct democracy” 

(Saward, 1998: 83) or a “model for unmediated direct democracy” (Budge, 1996: 44). David 

Held contends that, in Athens, the “principle of government was the principle of a form life: 

direct participation” (Held, 2006: 14). Other scholars similarly note that “Ancient Athens is an 

archetypical example of direct participatory democracy” (Tridimas, 2011: 59) and that citizens 

“ruled via direct participation” (Ober, 2010: 32). Of course, this view presents an idealized 

version of Ancient Athens, rather than a historical one in which there seem to be practices very 

much akin to representation, at least on the constructivist view, even if such a term would be 

anachronistic (Budge, 1996: 43; Remer, 2010). For instance, Manin (1997) notes that 

considerable powers did not reside in popular assemblies, but in other offices chosen by lot. The 

tension between representation and direct participation is almost as old as democracy itself, 

although its evolution into two fully-fledged, antagonistic models appears relatively recent (Hug, 

2009: 5; Schorderet, 2007). Even in the face of these developments, theorists like Condorcet 

recognized that increasing opportunities for citizens to participate in political life did not require 

less representation, but instead a more complex array of institutional devices (Rosanvallon, 2011: 

128–129). 

While there is considerable scholarly debate about the correct interpretation of 

Rousseau’s political philosophy, his work has often been read as defending direct participation 

against practices of political representation. Interpreters have argued that Rousseau “defend[s] 

the idea of ‘assembly politics’ where the people can readily meet together” (Held, 2006: 44) and 

that his proposed institutional arrangements reflect the idea that “the popular will has to be 

unmediated to be pure” (Budge, 2008: 599). These interpretations can be supported by 

Rousseau’s own writings, such as his claims that electing representatives enslaves citizens as 
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“any law that the populace has not ratified in person is null; it is not a law at all” (Rousseau, 

1988: 198).13  

Despite the fact that Rousseau was a critic of Athenian democracy, these two traditions 

both serve as touchstones for those who defend ‘direct democracy’. In their influential volume 

on ballot measures, Butler and Ranney argue that “direct popular decisions made by referendums 

have a legitimacy that indirect decisions by elected representatives cannot match” (1994b: 15). 

Saward similarly claims that “responsive rule […] leads us to favouring direct over indirect 

forms of decision-making” (Saward, 1998: 83). This view of ballot measures is echoed in 

popular discourse, which suggests that ballot measures are “real” or “pure” democracy, in 

contrast to the corrupted ideals of modern systems of government in which citizens elect 

representatives to make most political decisions (Bowler et al., 2017: 72). Similar claims can be 

found among populists, who “have an aversion to all intermediary bodies, since according to 

them these only dilute the relationship between the people and the leadership” (Jacobs, 2010: 5). 

Populist parties thus often adopt plebiscitarian approaches to representation that propose to 

“radically curtail the distortion and mediation of citizen preferences by compromised political 

organizations, offering to substitute direct connections between the people and the policies or 

social results they seek,” often through the implementation of ballot measures (Barney and 

Laycock, 1999: 318). 

The growing focus on ballot measures as a tool of ‘direct democracy’ appears to have 

been driven by the acknowledgment that mass assemblies are rarely feasible in contemporary 

mass societies (Dahl, 1998: 93–95). Max Weber contended that “so-called direct democracy is 

technically possible only in a small state” (Weber, 1994: 127) and John Stuart Mill argued that 

“since all cannot, in a community exceeding a single small town, participate personally in any 

but some very minor portions of the public business, it follows that the ideal type of a perfect 

government must be representative” (Mill, 1958: 55). Given these feasibility objections, direct 

democracy in contemporary democracies is typically understood to refer to the use of ballot 

measures (Saward, 2010: 161). This view still accepts ‘directness’ to mean unmediated decision-

making power and is well-summarized in the statement that “representative institutions are, at 

                                                 

 
13 Other interpreters have suggested that Rousseau is not so hostile to practices of representation and that his account 

of democracy relies less on directness than commonly believed (Lund, 2003: 494–499).  
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best, unfortunate substitutes for direct democracy, necessitated by the inconvenience and 

expense of frequent plebiscites” (Achen and Bartels, 2016: 88). On such a view, the ideal of a 

non-representative, ‘direct democracy’ is considered as a guide to the imperfect implementation 

of non face-to-face assemblies through communications technologies (Barber, 1984; Budge, 

1996), or ‘semi-direct democracy’, which is a mix of representative government and ballot 

measure decision-making mechanisms (Gastil and Richards, 2013; Saward, 2010: 161).14 These 

revised accounts of direct democracy judge the quality of democracy on the directness of citizen 

participation and acknowledge that some mediation is necessary and acceptable, although the 

less, the better (Urbinati, 2000). That is, ‘direct democracy’ remains a regulative ideal and the 

introduction of “devices of direct democracy” improves systems of ‘representative democracy’.  

These thin accounts of direct democracy demonstrate the conceptual problems that 

accompany those thick accounts of direct democracy that focus on the absence of representation. 

Seen through the lens of a debate about ‘direct’ and representative’ democracy, any such 

combination of institutions introduces tensions due to the antagonism between their underlying 

democratic logics. Those who valorize ‘direct democracy’ often conflate ‘directness’ with 

‘democracy,’ while critics tend to focus on defending ‘indirect’ practices of representation 

(Plotke, 1997; Urbinati, 2006). As a result, ballot measures are often rejected or ignored by 

democratic theorists due to their association with the model of ‘direct democracy’ or because 

they do not go far enough, generally being surrounded by representative institutions. On the 

other hand, critics see ballot measures as misguidedly pursuing an ideal that reduces democracy 

to directness and suggest that there is little benefit in trying to combine ‘direct’ and 

‘representative democracy’ (Plotke, 1997: 27). Acknowledging the limited value of 

distinguishing between models of representative and direct democracy should then lead us to 

reassess the assumed linkage between these models and particular institutions. For instance, a 

model of representative democracy encourages laying blame for the problems of ballot measures 

on the model of direct democracy. However, the shortcomings of ballot measures are probably 

better understood as the result of actors behaving strategically in specific political contexts, 

rather than the result of a particular conception of democracy.   

 

                                                 

 
14 Interestingly, Landa and Pevnick (2019) have essentially reversed this logic, arguing that direct democracy is an 

imperfect substitute for representative democracy.  
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2.3 Representation and Ballot Measures 

The debate about the relationship between directness and democracy has been led astray 

by a longstanding assumption that practices of representation were ‘ingrafted’ upon a form of 

“pure democracy” in which citizens “assemble and administer the government in person 

(Hindess, 2000; Madison, 2009). At the heart of the distinction between “pure democracy” and 

“representative democracy” is the ideal of a non-representative politics consistent with a 

conception of “direct democracy.” Yet, various recent approaches to rethinking the concept of 

political representation all suggest that representation is not only practically unavoidable but has 

always been a key conceptual part of any concept of democracy. The result is that both the 

concepts of ‘direct’ and ‘representative’ democracy are misleading because they suggest the 

possibility of a non-representative conception of democracy.  

The constructivist turn in democratic theory demonstrates that representation is not only 

practically unavoidable, in the sense that representatives play a role even in ballot measure 

processes, but that democracy and representation are conceptually bound to each other. Näsström 

(2006: 330) suggests that Ankersmit and Lefort’s reconsiderations of representation suggest that 

“’representative democracy’ is, in fact, a tautology” because representation is not something 

added to democracy, but a key dimension of the concept. As such, it is untenable to preserve the 

concept of ‘direct democracy’ since it claims to be democracy without representation. Saward 

himself notes that representation as claim-making “operates in regimes of so-called ‘direct 

democracy’ no less than in regimes of ‘representative democracy’” (Saward, 2006: 316). The 

far-reaching implications of these theoretical developments are currently being realized. For 

instance, Landemore (2017: 57–58) argues that the inability to avoid representation in 

democratic politics provides one of several reasons to “move entirely past and beyond 

‘representative democracy’” as a model of democracy.15 I suggest that the same is true for the 

concept of ‘direct democracy’, which loses its relevance as a concept once its distinguishing 

characteristic – the absence of representation – is shown to be fundamentally flawed. 

 The presence of representation around and within ballot measure processes has not gone 

unnoticed. Representation is often noted simply from the perspective of those who adopt ‘direct 

                                                 

 
15 This criticism of representative democracy is distinct from Wolin’s notion of ‘postrepresentative politics’ (Wolin, 

2009: 599–600) and Simon Tormey’s (2015) contention that we have reached the end of representative politics. For 

a response to Tormey that embodies the approach to representation adopted here, see Disch (2017). 
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democracy’ as a regulative ideal as an unfortunate reality (see also e.g., Kriesi, 2005: 7; Lutz, 

2006: 46; Mendelsohn and Parkin, 2001a). Several studies have more casually noted the ways in 

which ballot measures create spaces for representation, although little has been done to develop 

the implications of these observations. For instance, Smith and Tolbert (2007: 421) note that 

“critics of policies resulting from ballot initiatives often conclude that numerous opportunities 

for misrepresentation exist in the process.” Kobach observes that the growth of initiatives in 

Switzerland was driven by “committees representing organizations that were new to the political 

stage” (Kobach, 1993: 101). In his landmark study on voter cues, Lupia finds that in the 

campaign leading up to voting on numerous insurance reform propositions, “all of the large 

groups claim to be consumer- or citizen-oriented” (1994: 65). Representative claims are also 

clearly found in ballot measures that affect constituencies who are not eligible to vote, such as 

immigrants (Kriesi et al., 2008: 13) or in analyses that construe problems of minority harm under 

direct democracy as problems of representation (Smith, 2007). Additionally, Donovan et al.'s 

(1998) classification of campaign types depends on a binary classification of representation in 

initiative campaigns, based on whether or not organizers represent broad or narrow 

constituencies.  

From these examples, it’s possible to begin to outline the variety of actors who make 

representative claims in response to ballot measures. Ballot measures create opportunities for 

representation by various actors. First, there are elected representatives whose relationship to 

ballot measures is relatively well-understood. Second, various types of interest groups may 

intervene in ballot measures and they may be economic groups (e.g. trade unions), social 

movement groups (e.g. environmental activists), or expert groups (e.g. scientific associations). 

These interest groups can take a variety of legal forms and they may make representative claims 

that run counter to their actual interests and avoid disclosures that might make their 

constituencies question their motives (Garrett and Smith, 2005). I include campaigners who 

emerge solely to respond to a particular ballot measure as interest groups as well. Third, in some 

circumstances “lay citizens represent other citizens” in the form of citizen representatives 

(Warren, 2008: 50). In the context of ballot measures, this may occur if citizens are participants 

in deliberative forums who are charged with representing the broader population or if citizens 

speak up at public hearings. In either of these cases, the public nature of discourse suggests that 

even if these citizen representatives do not make explicit claims to represent, this notion is often 
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implicit in selection processes that aim for descriptive representation and explicitly in the 

expectation that they will speak on behalf of their communities, however construed. Fourth, in 

jurisdictions that allow citizen-initiated ballot measures, petitioners play a vital representative 

role by claiming to represent a constituency and advocating for a ballot measure on the part of 

that constituency (Staszewski, 2003: 420–435). Fifth, theorists have recently been attentive to the 

problem of representation that occurs due to the fact that ballot measures never have full turnout, 

leaving those who vote to represent others (Serota and Lieb, 2013; Urbinati, 2000). While this 

phenomenon is rarely framed as representation in relation to elections, it seems that theorists 

have found it more interesting or problematic in ballot measures because these are generally 

believed to be direct. That is, the notion of representation by other voters may appear less 

significant in elections, which produce forms of democratic decision-making that are less 

controversially recognized as indirect.  

Table 2: Representatives and Ballot Measures 

Stage of Vote → Initiation Discussion 

 

Decision 

 

Implementation  

 
Type of Vote↓ 

Mandatory • Elected 

Representatives 

• Interest Groups 

• Citizen 

Representatives 

• Elected 

Representatives 

• Interest Groups 

• Citizen 

Representatives  

• Non-voters 

represented by 

voters 

• Elected 

Representatives 

• Interest Groups 
Government-

Initiated 

Citizen-Initiated 

(Facultative 

Referendums and 

Popular Initiatives) 

• Petitioners 

• Interest Groups 

• Elected 

Representatives 

  

Different typologies of popular votes frequently use the ballot measure initiation process 

as a way of making preliminary distinctions between constitutionally-required, government-

initiated, and citizen-initiated devices for popular voting (Altman, 2011: 11; Setälä, 2006). The 

four stages of the ballot measure process – initiation, discussion, decision, and implementation – 

each introduce new opportunities and incentives for political actors to make representative 

claims. We can map out the various representative roles that frequently emerge in the context of 
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ballot measures, as shown in Table 2. Only one of these types of representation is electoral, 

which echoes the claim that non-electoral representation “is a pervasive and persistent 

phenomenon” (Kuyper, 2016: 310) that has only recently begun to be theorized.16 I return to this 

topic in Chapter 5, where I analyze the conditions under which these non-electoral 

representatives produce democratic effects.  

The absence of representation seems to be key to distinguishing ‘direct’ from 

‘representative’ democracy, suggesting that the presence of representation would undermine the 

claim to ‘directness’. Yet, ‘direct democracy’ has long been understood to be mediated (Budge, 

1996; Sartori, 1987), although few have seriously reflected on the ways in which mediation 

usually includes practices of representation. This poses a difficulty for ‘direct democracy’ 

because the presence of representation threatens to undermine the antagonism between 

representative and direct democracy. Without this antagonism, both ‘direct democracy’ and 

‘representative democracy’ lose their normative value as distinct models of democracy.  

 

2.4 Plebiscites and Democracy 

The concept of ‘direct democracy’ implies that so-called “mechanisms of direct 

democracy” are, in some sense, democratic.17 A notable illustration of this perspective can be 

found in Bogdanor’s (1981: 93) assertion that “arguments against the referendum are also 

arguments against democracy.” This widely cited claim seems to suggest that democracy is 

reducible to referendums; however, such a claim cannot be upheld in light of the recognition that 

models of direct democracy fail to capture significant parts of the concept of democracy. More 

practically, the well-documented use of the plebiscite by non-democratic regimes or for non-

democratic ends around the world should also give us pause (Johnston et al., 1996; Smith, 1976: 

19; Topaloff, 2017: 128–129). It is widely acknowledged that the democratic credentials of 

elections can vary quite widely to the point where elections may be distinguished as democratic 

or authoritarian. In other words, institutions for mass participation need not be democratic and it 

                                                 

 
16 Jane Mansbridge traces the recognition of representation without direct electoral links, what she calls “surrogate 

representation” back to Edmond Burke, although her conceptualization remains largely electoral in nature (2003: 

522–525, 2011: 627).  
17 Despite his recognition that “direct democracy is Janus-faced: Some mechanisms of direct democracy look 

forward in an attempt to democratize politics whereas others look backward, enhancing the power of politicians who 

deliberately use them” Altman (2011: 1) still refers to ‘mechanisms of direct democracy’ (emphasis mine).  
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is preferable to avoid terminology that misleads on this front. In this section, I draw on existing 

work on evaluating elections to suggest that it is worthwhile to distinguish between ballot 

measures and plebiscites.  

Several political theorists have raised concerns about the usage of plebiscites. Max Weber 

focused specifically on plebiscites, rather than the more amorphous concept of “direct 

democracy” (Thomas, 1984: 230), and warned of their limitations: binary choice, a lack of 

compromise, and an inability to express clear preferences. Michael Oakeshott argued that the   

plebiscite is not a method by which ‘mass man’ imposes his choices upon his rulers; it is a 

method for generating a government with unlimited authority to make choices on his 

behalf. In the plebiscite ‘mass man’ achieved release from the burden of individuality he 

was told emphatically what to choose (Oakeshott, 1991: 379)  

 

Although he drew different normative conclusions, Carl Schmitt viewed the device similarly, 

noting that ballot measures embody the homogeneity of a People (Green, 2009: 169). For these 

purposes, Schmitt argues that the “institutions of direct democracy [are always] in a position 

superior to the so-called indirect democracy of the parliamentary state” (Schmitt, 1988: 60).  

 However, these evaluations rarely provide enough detail about what kind of institutional 

design they have in mind. Indeed, the word plebiscite has taken on many meanings. In some 

jurisdictions, it refers simply to government-initiated referendums that are either advisory or that 

offer only yes or no answers (Fimiani, 2011). Others define plebiscites as popular votes that are 

focused primarily on the approval of political leaders (Morel, 2001: 59–60), although these are 

more like inverse forms of recall than ballot measures by virtue of being focused more on 

individuals, rather than policies. Some authors refuse to adopt the term plebiscite (Butler and 

Ranney, 1978: 4) while others offer broad definitions, such as Offe (2017) who refers to all 

referendums, citizens’ initiatives, and agenda initiatives as plebiscitary devices, if not plebiscites. 

The typology of ballot measures proposed in Chapter 1 does not specify the plebiscite as a 

specific type of institutional design so I suggest that a preferable option is to adopt the common 

conception that sees plebiscite as an evaluative term. As Barney and Laycock point out, the use 

of ballot measures is plebiscitarian when they feature “a bias against public, highly pluralistic 

and group-organized deliberation, and a tendency to manipulative use of the preferred decision-

making instruments” (1999: 320). In other words, plebiscites are ballot measures that are 

designed to undermine widely agreed upon democratic norms. 
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Plebiscites pose problems that are similar to those that arise from the use of “authoritarian 

elections” (Gandhi and Lust-Okar, 2009). However, even ballot measures that are not explicitly 

hostile to democracy can fall short of meeting various democratic standards. Much more has 

been said about these issues as they relate to elections, likely because elections are often seen as 

a key component of democratization whereas referendums are seen as ‘supplemental’ to the 

institutions of representative democracy (Magleby, 1984: 46; Setälä, 2006: 701–702). For 

instance, Schedler (2002) notes that elections are a necessary, but not sufficient condition for 

democracy and contends that electoral authoritarian and electoral democratic regimes exist 

between the two poles of full, liberal democracy and closed authoritarianism. Electoral 

authoritarian regimes can be further divided into competitive authoritarianism and uncompetitive 

or hegemonic authoritarianism (Diamond, 2002; Levitsky and Way, 2010; Schedler, 2002).  

Ballot measures might be similarly categorized on a continuum ranging from absolute plebiscites 

to fully-democratic ballot measures, with competitive plebiscites, hegemonic plebiscites, and 

minimally-democratic ballot measures filling the gap in the middle. The use of the term absolute 

plebiscite most accurately corresponds to the notion of a sham election, in which there is “no 

meaningful contestation for power” (Levitsky and Way, 2002: 54), as in Egypt’s nine 

referendums between 1956 and 1976 that “never yielded less than 99.8 percent yes” votes 

(Butler and Ranney, 1978: 9).18  

This rough accounting should be sufficient to demonstrate that it is probably unwise to 

view ballot measures as inherently democratic devices. Unfortunately, the continued association 

of ballot measures with models of ‘direct democracy’ obscures this well-known reality. While I 

have much more to say about the relationship between ballot measures and democracy in the 

following chapters, it is worth briefly reviewing how students of elections might approach the 

assessment of ballot measures. On this view, the major division between ballot measures and 

plebiscites would rest on whether or not ballot measures are free, fair, inclusive, and meaningful 

(Diamond, 2002: 28; Levitsky and Way, 2002: 53; Schedler, 2002: 38). Ballot measures are free 

                                                 

 
18 Butler and Ranney (Butler and Ranney, 1978: 9) note that it “is interesting that absolutist regimes should think it 

worthwhile to turn to the ballot box and, by intimidation of voters or fraudulent counting, produce the implausible 

unanimity that has characterized so large a proportion of referendums.” What is perhaps underappreciated and 

unexplored is the question of why some regimes choose to use plebiscites for this purpose while others use sham 

elections.  
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when citizens are permitted to make an uncoerced choice and fair when rules are applied in a 

regular, unbiased way and competitors have reasonably similar access to resources (Elklit and 

Svensson, 1997: 35). Inclusion is met when citizens are empowered and protected through 

various rights to participate and are not disenfranchised by formal or informal constraints on 

suffrage (Levitsky and Way, 2002: 53; Schedler, 2002: 39). The question of meaningfulness in 

ballot measures is somewhat distinct from the corresponding electoral concept, in part because 

elections are meaningful if they play a significant role in the constitution of power. Since ballot 

measures vary in their decisiveness – that is, they can be advisory – meaningfulness in these 

cases appears to more closely reflect whether supporters and opponents of a proposition being 

voted on genuinely care about the outcome of a ballot measure (Schedler, 2002: 38). Yet, both 

sides are only likely to care about the outcome if they understand it to be binding. At their heart, 

advisory ballot measures provide citizens with communicative influence on decision-making. 

Disregarding this communication may not meet the standards of democracy, particularly where 

governments pre-commit themselves to the outcome and then backtrack later. In other words, the 

decision of a government to not implement the result of an advisory ballot measure does not 

necessarily negate the democratic credentials of the process in the same way that refusing to 

accept the results of an election does because advisory ballot measures are not decision-making 

procedures. However, overturning the results of de facto or de jure binding ballot measures does 

detract from meaningfulness in a way that undermines democracy. 

 The line between competitive and hegemonic plebiscites depends, in large part, on the 

degree to which ballot measures fail to be free, fair, inclusive, and meaningful. Competitive 

plebiscites are those cases where violations of these criteria are so common and significant that 

they “create an un-even playing field between the government and opposition” but where 

competition is real, leaving governments to resort to subtle means of manipulation (Levitsky and 

Way, 2002: 53). Hegemonic plebiscites are those where the outcome remains predetermined, but 

where there is some meaningful competition. Since my interest lies primarily in the question of 

how ballot measures might be democratized, I largely leave aside further consideration of these 

issues in favour of looking at how ballot measures might still fail as part of a broadly democratic 

system.  
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2.5 Democratic Deficits and Ballot Measures 

 Even where the use of ballot measures is broadly democratic, these devices remain 

susceptible to a number of shortcomings. Existing practices of election observation provide a 

useful starting place for thinking about these issues, although ballot measures can pose unique 

challenges. For one, ballot measures are often used in order to make constitutive decisions, such 

as adopting a constitution or declaring independence. The varying degrees of decisiveness also 

complicate assessments of the democratic quality of ballot measures. Additionally, since ballot 

measures are not regular occurrences in many democratic systems, they do not have the degree 

of institutionalization that often accompanies elections. In particular, rules about government-

initiated ballot measures are often made for each particular case, whereas electoral systems and 

election regulations are more entrenched, making it more difficult for governments to design 

election rules for their own advantage.  

 The association of ballot measures with a conception of “direct democracy” has, at times, 

obscured the problem of elite manipulation. Mendelsohn and Parkin contend that conceptualizing 

ballot measures as tools of ‘direct democracy’ cannot “sufficiently account for how the 

referendum may be deployed strategically by elected representatives in order to accomplish a 

wide range of objectives, many of which have little to do with a genuine desire to turn decision-

making powers over to the public” (Mendelsohn and Parkin, 2001a: 3). Yet, even this focus on 

manipulation by elected officials is too narrow, as it fails to acknowledge the full range of elite 

actors who can manipulate ballot measures and the associated campaigns. 

Elites in democracies, even where they have abdicated their responsibility for decision-

making by calling a referendum, often have a preferred outcome that they pursue by 

manipulating the agenda, voting procedures, or the related campaign (Setälä, 1999: 161). Elites 

manipulate the agenda by deciding which issues will be voted on as ballot measures. Since many 

governments have sole discretion over the issues to be voted on in ballot measures, they maintain 

considerable control over the agenda. Even when citizen-initiated ballot measures are allowed, 

these devices tend to be accessible only to privileged minorities, who have the funding and 

organizational capacity to collect the signatures necessary to trigger a popular vote (Magleby, 

1994: 35). Elites also manipulate procedures, if necessary. For instance, New Zealand’s 

government in 1992 found itself politically bound to hold a referendum on electoral reform 

(Morel, 2007), an outcome the government did not want. As a majority government in a 
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unicameral system with no existing referendum regulations, the government was free to develop 

a new two-stage referendum procedure designed to split the reform vote in order to protect the 

status quo. Elites can also manipulate the campaign, perhaps by spreading misinformation, as 

was done in the UK referendum on leaving the EU.  

For these reasons, Setälä (1999: 105) concludes that government-initiated, ad hoc 

referendums have the “weakest normative grounds” of all types of ballot measures. However, 

relatively little attention has been given to questions of how democracies should regulate 

referendums in order to address these concerns. One example is the Council of Europe’s Code of 

Good Practice on Referendums, which sought to address aspects of referendum regulation not 

covered in the Council’s Code of Good Practice in Electoral Matters. Reidy and Suiter (2015) 

combined the insights from this document with guidance produced by other international entities, 

such as the ACE Electoral Knowledge Network to produce an index of electoral regulation. 

However, this index has not yet been widely used by researchers and many governments appear 

capable of ignoring or manipulating regulations when they desire to do so (Reidy and Suiter, 

2015: 168). One solution to this problem would be to acknowledge that ballot measures can be 

regulated at multiple levels – constitutional, through overarching legislation, or legislation 

specific to each ballot measure (Tierney, 2013: 515).  

 The largely under-explored possibility of building on existing work on elections to 

evaluate the democratic quality of ballot measures highlights the fact that many of the apparent 

democratic deficits of ballot measures are either challenges to democratic institutions more 

broadly or the result of particular institutional pathologies. The debate over models of democracy 

has led ballot measures to be criticized for several problems that are commonly associated with 

‘direct democracy,’ but which are actually general democratic problems that also affect 

‘representative democracy’ and its related institutions, such as elections (Renwick, 2017). Such 

problems include, but are not limited to, concerns about citizen competence, social choice 

problems, the tyranny of the majority, or the problem of a plebiscitarian ‘will of the people’. 

Misleading comparisons between idealized representative institutions and real-existing 

referendum processes have been criticized before (see e.g., Budge, 1996: 2–3, 2007: 203; Held, 

2006: 136, 154; Saward, 2001a: 377 n8), although little work has been done to illustrate how the 

notion of ‘direct democracy’ contributes to this confusion by encouraging overgeneralization.   
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2.6 Why ‘Ballot Measures’?  

Even when critics of ‘direct democracy’ make reference to real-existing instances of 

specific ballot measures, they sometimes generalize the problems of a single case – and the 

specific type of ballot measure – to all the various existing procedures (Daly, 2015: 31) For 

instance, Claus Offe relies on the fact that “virtually all populist radical right parties call for 

[their] introduction or increased use” (see also e.g., Albertazzi, 2008: 109; Mudde, 2004: 152) to 

argue that “referenda on policy issues [and] citizens initiatives to hold such referenda” are purely 

tools of right wing populists (Offe, 2017: 17). The recent Brexit vote has also been used as 

evidence that referendums are detrimental to democracy (McCarthy, 2017: 34–35; see e.g., Offe, 

2017: 17; Shapiro, 2017: 82). These examples point to case selection problems in theorizing 

about ballot measures. Normative theorizing about ballot measures is often motivated by extreme 

cases, rather than typical ones (Seawright and Gerring, 2008). Specific referendums or citizens’ 

initiatives, particularly those with easily condemned processes or results, serve poorly as the 

basis of a generalization about the challenges facing ballot measures more generally.  

Unfortunately, many empirical studies also frame their findings in terms of their 

implications for ‘direct democracy’ in ways that undermine careful attention to the variations 

between each device, invite overgeneralization of results, and reproduce the conceptual 

confusion that accompanies the term ‘direct democracy’ (see e.g., Bauer and Fatke, 2014; Fatke 

and Freitag, 2013: 254; Peters, 2016a; Mendelsohn and Parkin, 2001a: 9; Prato and Strulovici, 

2017: 440, 454). Stuck in the ‘direct’ versus ‘representative’ framework, political theorists have 

failed to inform the evaluation of these empirical results (Dyck, 2016) due to the absence of a 

democratic theory of ballot measures. The concept of ‘direct democracy’ and the persistent 

framing of ballot measures as “mechanisms of direct democracy (MDD)” (Altman, 2011: 2) 

seems to exacerbate these problems, as it encourages papering over the multiple differences in 

institutional designs for ballot measures19 (e.g., Offe, 2017: 17). This problem is notable because 

the concept of ‘direct democracy’ appears to have little other analytic value that might offset the 

ways in which it obscures institutional variation and encourages overgeneralization.  

                                                 

 
19 Sometimes in full knowledge of the fact that they are ignoring these differences: Miller (2016: 437) for instance 

notes that he will not name the Swiss popular vote on the minarets’ ban an ‘initiative’ (the appropriate name for this 

type of ballot measure), but a ‘referendum’ “as the term commonly used to describe popular votes of this kind.” 
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As I have argued, ‘direct democracy’ provides a misleading framework for understanding 

ballot measures since it is neither direct nor democratic. Faced with the inescapability of 

representation, ‘direct democracy’ is reduced to a pair of procedures, namely ballot measures and 

popular assemblies. Yet, there is nothing intrinsically ‘directly democratic’ about these 

procedures if they include representation so they should be studied as specific practices that are 

not in principle opposed to other forms of citizens’ participation, such as representation. A 

similar justification is offered by Mendelsohn and Parkin who prefer the general term 

‘referendum’, (2001a: 5). In their view, it is necessary to avoid speaking of direct democracy to 

make it clear that referendums are not opposed, but “intricately intertwined with the institutions 

and agents of representative democracy,” and to draw attention to the role played by the elites in 

such procedures. Uleri (2012: 73) even goes so far as to refer to some types of ballot measures as 

“institutions of citizens’ participation” rather than as devices of direct democracy on the grounds 

that these are “instruments of liberal, representative democracy.” 

The suggestion that we should abandon the concept of direct democracy may seem 

controversial, but it appears to be the next logical step in a long process. Some theorists have 

previously attempted to redefine the distinguishing characteristics of ‘representative’ and ‘direct’ 

democracy to account for the presence of representation in ‘direct democratic’ processes 

(Dupuis-Déri, 2016; Fishkin, 1997: 42; Kioupkiolis, 2017: 38; Manin, 1997: 166; Urbinati, 2000: 

765). A minority of democratic theorists have already taken steps in this direction and implicitly 

extricated ballot measures from the shadow of ‘direct democracy’ by referring to them simply as 

‘referendums’20 or redefining ‘direct democracy,’ either explicitly (Gastil and Richards, 2013: 

254) or implicitly (Chambers, 2001: 239) to mean ballot measures. Others refer to democratic 

systems that use both ballot measures and representative government as semi-direct democracies 

(Budge, 1996; Gastil and Richards, 2013; Saward, 2010: 161) or ‘referendum democracies’ 

(Mendelsohn and Parkin, 2001a). These and similar attempts to redefine the meaning of ‘direct 

democracy’ have had little impact on democratic theory, in part because even accounts of 

‘referendum democracy’ or semi-direct democracy see ballot measures as a supplement to 

institutions of representative democracy (Lagerspetz, 2016: 128).  

                                                 

 
20 Ballot measure is preferable for the latter can easily lead to misunderstandings as to the specific type of 

referendum being described.  
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I suggest that using the term ‘ballot measure’21 to refer to the set of political institutions – 

such as referendums and initiatives – makes a clear conceptual break between particular 

institutional devices and specific normative models of democracy. Ballot measures are processes 

that allow citizens to vote on specific policies or issues in contrast to elections, in which citizens 

vote on candidates (Altman, 2015: 3; Besley and Coate, 2008; Boehmke, 2005; Budge, 2006; 

Lacey, 2017: 24; Nurmi, 1998; Uleri, 1996).22 This distinction is often used to separate elections 

from ‘popular votes,’ although this risks some confusion with the term ‘popular vote’ as a way of 

assessing the proportionality of the translation of votes to seats in studies of elections (see e.g. 

Katz, 1997: 9). Using ‘ballot measures’ instead of ‘popular votes’ avoids this terminological 

difficulty, while maintaining a distinction that can also be found in Swiss French, which 

distinguishes votation from élection and German, which distinguishes abstimmung from wahlen.  

‘Ballot measure’ better serves as an umbrella term that describes a set of related devices 

without asserting ‘direct democracy’ as the shared feature. Conceiving of ballot measures, rather 

than ‘mechanisms of direct democracy’ does away with confusions resulting from a belief that 

these practices lack representation and acknowledges the fact that ballot measures can fail to 

meet basic democratic norms (Altman, 2011: 88–109; Qvortrup, 2017; Topaloff, 2017; Walker, 

2003). Rather than being tied to particular ‘models’ of democracy, ballot measures are simply 

one sort of institutional arrangement among the different procedures for citizens’ participation, 

such as elections, town hall meetings, mini-publics, and others. I take ‘ballot measures’ to refer 

to the entire process, rather than simply the actual process of voting, as this makes explicit the 

importance of the vote’s initiation – whether through the collection of signatures or 

                                                 

 
21 Admittedly, the term ‘ballot measure’ is similar to the more limited, contemporary definition of ‘direct 

democracy’ (Gastil and Richards, 2013: 254) and the term ‘mechanism of direct democracy’, defined as “a publicly 

recognized institution wherein citizens decide or emit their opinion on issues – other than through legislative and 

executive elections – directly at the ballot box through universal and secret suffrage” (Altman, 2011: 7). At a basic 

level, the distinction between the two concepts is that ‘ballot measure’ excludes recall elections and while Altman 

includes initiatives, it’s not clear that it includes those that fail to collect enough signatures to go on the ballot. These 

choices are justifiable and I point them out primarily by way of clarification. The main problem with the notion of 

‘mechanisms of direct democracy’ is that it ignores the fact that these devices are not inherently direct or democratic 

and unnecessarily loads these devices with the conceptual baggage that accompanies ‘direct democracy’, such as the 

widespread tendency to evaluate them against a ‘representative’ model of democracy. As such, the continued 

reference to referendums, initiatives, and other similar devices as mechanisms, tools, or devices of ‘direct 

democracy’ seems inappropriate. 
22 The term "elections" is occasionally used to refer to ballot measures (Fishkin and Mansbridge, 2017: 7; Gerber, 

1999: 5; Matsusaka, 2017: 2), especially in the American context, and the term "popular vote" is sometimes used to 

describe both elections and what I call ballot measures (see e.g., Lacey, 2017: 24). However, these terms remain 

marginal. Thanks to Alice el-Wakil for this point.  
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governmental decision – as well as the resulting campaign. As such, the term ‘ballot measures’ 

also makes it possible to analyze initiatives as institutions that can, but do not necessarily lead to 

an actual vote, either due to failure to qualify the initiative through the collection of signatures or 

due to withdrawal of a petition by its sponsors.  

There is another, related rationale for using the term ‘ballot measures’, namely that it 

avoids possible confusion about different types of devices that allow citizens to vote on specific 

policies. For instance, in their landmark study of referendums, Butler and Ranney define a 

referendum as a process in which “a mass electorate votes on some public issue” (Butler and 

Ranney, 1994b: 1).23 In this case, ‘referendum’ is used as an umbrella term to refer to all such 

votes, including citizens’ initiatives but excluding the recall, which is “a negative variant of 

personal election” rather than a vote on a public issue (Butler and Ranney, 1978: 5; 

Papadopoulos, 1995: 422). Yet, the use of ‘referendum’ as a general term to refer to different 

types of ballot measures risks collapsing important institutional distinctions, such as the 

differences between a government-initiated referendum and a citizen-initiated popular initiative.  

In the next chapter, I argue that, rather than seeing ballot measure from the vantage point 

of a particular model of democracy that is based on specific practices or institutions, like ‘direct 

democracy’, we should examine ballot measures from a democratic systems view. I take 

democracy to be a system of government that fulfills four key normative functions: it includes 

and empowers citizens; it allows citizens to set the public agenda; it allows citizens to generate 

public opinion out of individual preferences; and it organizes citizens to make decisions as a 

collective (Warren, 2017a). Despite its strengths, the democratic systems approach outlines 

normative democratic functions at a high-level, whereas ballot measures are specific institutions. 

A democratic theory of ballot measures needs to be a mid-level theory that provides guidance on 

how institutions can instantiate the principles of democracy. From this perspective we can ask 

how different types of ballot measures can contribute to or detract from these functions. This 

approach is attentive to both the institutional variation across different types of ballot measures – 

such as ad-hoc referendums, popular initiatives, mandatory referendums – and the need to avoid 

approaches that reduce democracy to specific practices, such as deliberation or representation. 

                                                 

 
23 It is also customary in studies of referendums to note that ‘referendums’ is the appropriate plural form since the 

Latin term ‘referenda’ refers to a plurality of issues, whereas referendums are about single issues (Butler and 

Ranney, 1994a: 1; Lacy and Niou, 2000: 5; Qvortrup, 2014: 2) 
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This is not to say that there is nothing of use in accounts of ‘direct democracy’. Instead, I suggest 

that the democratic systems approach allows us to excavate the valuable notion of ballot 

measures as institutions that allow citizens to participate in processes of legislation at the large 

scale.  
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Chapter 3: Ballot Measures and Democratic Systems 

The debate over direct and representative models of democracy is long and seems 

intractable. On one side are claims that “direct democracy is more democratic than representative 

democracy” (Saward, 1998: 83–84) and that “arguments against the referendum are also 

arguments against democracy” (Bogdanor, 1981: 93). On the other hand, critics of direct 

democracy contend that representatives are more capable of making informed decisions and so 

representation is not merely a “defective substitute for direct democracy” (Mansbridge, 2003: 

515; Plotke, 1997; Urbinati, 2006). Political theorists have certainly revisited the subject of ballot 

measures over time to reflect new developments in political theory and they often tend to agree 

that ballot measures are largely undesirable despite their various other disagreements, largely 

based on the division between ‘direct’ and ‘representative’ democracy.  

Max Weber long ago warned against such a division, noting that “the advocates of a 

bureaucracy free of all controls delight in playing one type of democracy off against another” 

(1994: 126). There is growing consensus that this approach has perhaps done more harm than 

good for democratic theory and practice (Hug, 2009; Mendelsohn and Parkin, 2001a). However, 

political theorists who have given sustained attention to ballot measures have come to different, 

more nuanced conclusions, including those who were previously staunch defenders of direct 

democracy (Budge, 2006; Saward, 2010: 160–163). Many of these evaluations have avoided the 

language of ‘direct democracy’ in favour of considering the role that ballot measures play within 

broader democratic systems, although they often lack a clear analytic framework to guide these 

evaluations.  

It is time for a normative reappraisal of ballot measures and the recent systemic turn in 

democratic theory provides a useful framework for conducting such an analysis. To be clear, this 

is not a systems approach to ‘direct democracy’ but rather a systems approach to democracy in 

general that seems to be best suited to moving past the ‘direct’ and ‘representative’ divide. I 

outline the recent systems approach in deliberative democracy to demonstrate why a systems 

approach to ‘direct democracy’ would be similarly flawed. I argue that Warren’s (2017a) 

democratic systems approach is particularly well-suited to studying ballot measures because of 

its explicit commitment to move beyond ‘models’ of democracy. I reconstruct an implicit 

systems approach in much theorizing about referendums and suggest that there is more to be 

gained by making this tendency explicit and distinguishing it from theories of ‘direct 
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democracy’. Lastly, I outline how a systems approach reveals that despite our robust 

understandings of democracy’s functions and the institutional variation of ballot measures, we 

lack a clear understanding of how to ensure that these institutions actually contribute to the 

relevant functions.   

 

3.1 The Systemic Turn in Deliberative Democracy 

The revival of systems-thinking in democratic theory emerged from evolving theories of 

deliberative democracy. A recent overview of this history (Elstub et al., 2016) suggests that 

deliberative democracy’s first generation focused on developing an ideal based around the 

exchange of reasons, the second generation fleshed out that ideal by drawing attention to 

difference and inequalities of power, and the third generation began to study the feasibility of 

deliberative democracy with an increased focus on empirical research.24 Deliberative democracy 

has since taken a “systemic turn” (Dryzek, 2016; Kuyper, 2016; Owen and Smith, 2015), which 

demarcates the fourth generation of deliberative democracy from earlier iterations in its focus on 

the macro-level impacts of deliberation.  

 While most early work on deliberative democracy focused on the ideals of deliberation or 

individual forums (Fishkin, 1997; Fung and Wright, 2003; Gutmann and Thompson, 1998), 

others focused more on how deliberation functioned within the context of a broader democratic 

system (Dryzek, 2000; Habermas, 1998). However, it seems that this aspect of theories of 

deliberative democracy was underappreciated by many until deliberative democrats started to 

seriously question the limits of specific forums as sites for deliberation. Empirical evidence was 

interpreted by some to show that democratic deliberation was limited to serving as a particular 

practice, rather than a theory of democracy (Neblo, 2015: 8). For instance, deliberation at the 

highest levels of decision-making, such as in legislatures, was rarely of a high quality. On the 

other hand, small-scale, citizen deliberation in mini-publics came closer to meeting deliberative 

ideals (Gastil et al., 2014; Warren, 2008), although it often lacked linkages that allowed 

deliberation in small-scale forms to be transmitted throughout “mass publics” (Chambers, 2009; 

Curato and Böker, 2016; Goodin and Dryzek, 2006; Parkinson, 2006b).  

                                                 

 
24 While I proceed with the understanding that the systemic turn is the fourth generation of deliberative democracy, 

there is disagreement about how to classify the history of deliberative democracy, with others suggesting that the 

systemic turn marks the beginning of a third generation (Kuyper, 2016; Owen and Smith, 2015).  
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 The systemic turn was motivated in part by the apparent challenges of ‘scaling up’ 

deliberation (Niemeyer, 2013), although there appear to have been other considerations at play as 

well. Another force propelling the systemic turn in deliberative democracy was the need for 

deliberative theorists to account for various types of non-deliberative activity that occurs within 

democracies. While some theorists made distinctions between aggregation and deliberation, or 

voting and talking, others began to reconsider how these binaries might be softened or 

reconciled. Goodin’s (2008) advice to “talk first then vote” is one such example that fits nicely 

with the clarification that deliberative processes need not culminate in consensus (Chambers, 

2003: 309; Gronlund et al., 2009: 189; Parkinson, 2015: 72–75; Thompson, 2008a: 508). 

Additionally, Fung (2005) argued that coercive, oppositional tactics may be permissible if they 

are used to demand authentic deliberation in unjust circumstances, such as those marked by 

inequality or hostility. Other theorists sought to redeem self-interest from the perspective of 

deliberative democracy and which made it possible to better theorize the role of bargaining and 

negotiation in democracies (Mansbridge et al., 2010; Warren and Mansbridge, 2013).  

 Jane Mansbridge’s (1999) introduction of the concept of a ‘deliberative system’ made 

explicit what would become a central consideration for later theories of deliberative democracy. 

Perhaps the most influential statement of the systems approach to deliberative democracy is the 

introduction to Parkinson and Mansbridge’s Deliberative Systems: Deliberative Democracy at 

the Large Scale (2012). Key to the notion of the deliberative system is a division of democratic 

labour in which “the entire burden of decision-making and legitimacy does not fall on one forum 

or institution but is distributed among different components in different cases” (Dryzek, 2016: 8–

10; Goodin, 2005, 2008; Kuyper, 2015: 57; Mansbridge et al., 2012: 5). According to 

Mansbridge et al., deliberation has epistemic, ethical, and democratic functions that produce 

considered judgments that generate legitimacy for political decisions (Mansbridge et al., 2012: 

11–13). The epistemic function is to ensure that decisions are informed by facts and logic, the 

ethical function is to ensure mutual respect of citizens, and the democratic function is to ensure 

inclusion and equal opportunities for participation.  

 

3.2 Democratic, Not Deliberative, Systems 

The systemic turn in deliberative theory also has its critics. A sympathetic overview of the 

possible challenges facing such an approach suggests that  



44 

 

It remains an open question how we can ensure the correct balance between representative 

institutions, citizen participation, and civil society. Determining how to secure functional 

differentiation within a system, the strength of institutional connections, the division of 

labor, and much else requires fine-grained appreciation of institutional design (Kuyper, 

2015: 61–62).  

 

Indeed, such limitations are frequently voiced by scholars who adopt a systems approach 

(Bächtiger et al., 2010: 59; Boswell, 2016: 735; Mansbridge et al., 2012: 22–25). In a recent 

article, Paul Gunn (2017: 103) contends that such attempts by deliberative theorists to redeem 

features of real politics have backfired and that “systemic theory renders a great deal of previous 

deliberative theory irrelevant” by focusing on substantive ends, rather than a procedural account 

of deliberation, regardless of the meaning of the outcomes. He goes on to conclude that these 

calls for future research showcase a deep confusion about whether deliberation should remain an 

end in itself or if it is now simply one of many ways for citizens to pursue their ends. 

 The most notable critique of the systemic turn in deliberative theory comes from Owen 

and Smith (2015), who raise two major objections to the systemic turn: that non-deliberative acts 

can cause harm and that a systems approach might not include any deliberation. The first concern 

arises from the division of labour and Owen and Smith contend that the system approach 

downplays the “deliberative wrongs that such acts involve and the harm they frequently cause” 

(Owen and Smith, 2015: 223). Even if non-deliberative acts encourage net reflection and 

increase deliberation elsewhere in the system, the systems approach risks losing sight of the very 

real damages that these acts can cause, often on those who are already vulnerable. Gunn 

similarly contends that the systemic turn is an “underargued functionalism [that] invites the bad 

habit of suggesting that any aspect of real-world mass democracy, no matter how irrational or 

uninformed it might seem, could, or even must, make a positive contribution to the pursuit of 

citizens’ interests” (Gunn, 2017: 113).  

 Owen and Smith’s (2015: 227) second concern is that the concept of deliberation has 

been stretched too far, and that a system might be considered to be deliberative “without any 

actual democratic deliberation between citizens taking place.” John Dryzek (2016: 2) has 

recently suggested that deliberative democracy should be thought of less as sequential 

generations and more as being comprised of three key parts – the forum, the system, and the 

polity – each of which is a key part “of a productive dialogue about how democracy can and 

should be pursued.” Dryzek suggests that forums are embedded in systems, and systems are 
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embedded in polities so that the polity has the capacity to judge deliberative quality through 

intersubjectively accepted integrative norms. By responding to Owen and Smith, who worry 

about the total absence of deliberation, Dryzek initiates a new line of questioning: why consider 

only whether there is intersubjective acceptance of deliberative norms, rather than democratic 

ones?  

 The question of democratic norms reflects one of Owen and Smith’s own proposed 

solutions to the shortcomings of the deliberative systems approach, namely that there are perhaps 

democratic rationales for allowing non-deliberative acts and the appropriate way of handling 

these concerns is to conceive of deliberation as one type of practice within a broader democratic 

system. That is, the evaluative concept at the system level should be democracy, rather than 

deliberation, even though deliberation may remain normatively desirable. Owen and Smith 

(2015: 232) conclude that this approach has “the advantage of being clear as to the nature of 

deliberation (it avoids the twin dangers of ‘concept-stretching’ and ‘criteria weakening’ to which 

much of the deliberative systems literature is prone), but also the limitations that the idealisation 

of deliberation and deliberative criteria can involve.”  

Deliberation is not inherently democratic, so I suggest that ballot measures are better 

evaluated against democratic standards rather than deliberative ones. Assessing ballot measures 

solely by deliberative standards is likely to produce the pessimistic evaluations that are familiar 

to deliberative democrats. Adopting such a standard does not require letting go of deliberation as 

a practice that is central to democracy, but it provides a way of understanding how non-

deliberative practices can still have salutary effects, not on deliberation, necessarily, but on 

democracy. As a result, critics and defenders of ballot measures often talk past each other. Those 

who favour ballot measures often point to their capacity to solve problems of empowered 

inclusion by giving every citizen an equal right to vote on a particular policy, while critics often 

point to unsolved problems of collective will-formation that arise due to the lack of structured 

deliberation preceding such a vote. Such a view makes it clear that a normative theory of ballot 

measures cannot be founded on an antagonism between representation and direct participation. A 

democratic theory of ballot measures should not assume that certain practices – such as 

representation or deliberation – cannot be incorporated into institutions that allow all citizens the 

opportunity to vote on policies. 
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How can ballot measures contribute to the key democratic functions of empowered 

inclusion, collective agenda-setting, collective will-formation, and collective decision-making? I 

suggest that answering this question requires developing an account of the particular value of 

ballot measures. This question does appear to be complicated by the variety of institutional forms 

– government-initiated referendums, bottom-up referendums, mandatory referendums, popular 

initiatives, and indirect initiatives – that ballot measures take on. For instance, many critics 

contend that ballot measures threaten minorities. Sartori (1987: 115) for instance claims they are 

zero-sum and conflict-maximizing, leading to the possibility that unchecked majoritarianism 

allows minorities to be oppressed in a way that is unlikely in representative governments (see 

also Mendelsohn and Parkin, 2001a: 17; Smith, 2009: 118). While empirical evidence does 

suggest that minority oppression is more common in jurisdictions that allow for popular 

initiatives (Dyck, 2016; Lewis, 2013), 25 the opposition between models of democracy has 

enabled defenders of ballot measures to answer this objection by emphasizing that that elected 

representatives also violate the rights of minorities (Matsusaka, 2005: 168). A more productive 

approach would be to acknowledge that different political systems channel attempts at minority 

oppression through different institutional avenues. For instance, some kinds of ballot measures, 

such as the facultative referendum, might actually protect minorities from oppressive decisions 

taken by legislatures (Cheneval and el‐Wakil, 2018).  

A systems approach to ‘direct democracy’ would likely face similar criticisms to those 

brought against the systems approach to deliberative democracy. It would threaten to elevate 

‘directness’ to the level of a systemic goal, despite the fact that there may be a good democratic 

case for representation. Additionally, there is a growing interest in assessing representation from 

the perspective of democratic systems theory (Kuyper, 2016; Maia, 2012; Setälä, 2017), but 

relatively little attention so far has been given to the question of ballot measures in the 

democratic system. Warren (2017a) presents the clearest outline of a democratic systems 

approach based on the ideal of collective self-rule on the basis of political equality. Warren 

suggests that different democratic practices – such as deliberating, voting, resisting – are 

particularly well-suited to address different types of democratic problems.  

                                                 

 
25 In the case of Switzerland, Vatter and Danaci (2010; see also Moeckli, 2011) show that not all minorities are 

equally impacted. Those whose rights are the most endangered are minorities perceived as out-groups. 
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This approach sheds some light on the confusion among deliberative democrats identified 

by Gunn, namely that deliberative democracy, as a model of democracy, seems overloaded. That 

is, scholars who have noted “the potential for democratic processes such as voting, negotiation, 

and bargaining to be both deliberative and anti-deliberative” (Gunn, 2017: 110) have shifted 

from making democracy more deliberative to making deliberation less deliberative. In Chapter 2, 

I noted similar problems with the notion of directness as a normative criterion. The democratic 

systems approach suggests that the appropriate analytic strategy for normative theorists is not to 

stretch the concepts of deliberation or directness to capture practices that are neither deliberative 

nor direct, but to clarify that these are characteristics of specific practices, each of which has a 

role to play in a well-functioning democracy.  

 While the democratic systems approach does recognize the need for a division of labour 

that includes multiple institutions that combine various political practices, it evaluates them in 

their combined capacity to solve democratic problems. Functions are thus conceptualized in 

normative terms, as a way of evaluating whether the problems facing democracies are 

appropriately matched to the institutions and practices that are supposed to resolve them. Warren 

suggests that there are four distinct functions that link individuals to collective self-government 

and are necessary for a system to be democratic. The first of these functions is empowered 

inclusion, which includes individual standing within processes of political decision-making, 

paired with the necessary empowerments to have influence, such as the right to vote or speak. 

The second function is collective agenda setting, which gives citizens influence over the issues to 

be considered. The third function is collective will formation, which allows individuals to engage 

with others to “identify and understand their preferences, and relate their preferences to others 

and collective agency” through processes such as bargaining and deliberation. The fourth 

function is collective decision making, which allows polities to impose binding decisions upon 

themselves. 

 The democratic systems approach does not assume that all political systems, or at least 

those that claim to be democracies, function in an entirely coherent or normatively desirable 

way. Yet, it also does not assume that systems are merely complexes of parts that cannot be 

evaluated in respect of their systemic effects. Consider an imperfect analogy. Muscular systems 

often involve compensations that allow stronger muscles to substitute for weaker ones. This 

seems consistent with a classical view of functionalism. However, the long-term effects of such 
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compensations may include further atrophy of weaker muscles in ways that increasingly reduce 

the overall capacity of the system or which may threaten the function of other bodily systems, 

such as the skeletal system. Indeed, we commonly accept that muscular systems work, albeit 

frequently suboptimally, and regularly take steps to bring their functioning back toward an ideal.  

The democratic systems approach uses language of functionalism, but avoids the trap of 

“placing value on whatever exists, deducing functional necessity from survival within 

encompassing systems” (Warren, 2017a: 42) by emphasizing the functions as normatively 

desirable systemic effects. Various practices – such as voting, deliberating, and representing – 

can contribute or detract from each democratic function in distinct ways. Voting, for instance, is 

good at meeting the democratic requirement of empowered inclusion, as the distribution of equal 

voting power is relatively straightforward, but voting is ineffectual at collective will formation 

since votes are noisy signals. That is, what votes convey – whether support for a candidate, 

strategic voting, a protest vote, or something else – cannot be discerned from actual ballot 

counts. Dahl famously developed the concept of polyarchy to describe a system that fell short of 

the democratic ideal. The democratic systems approach similarly acknowledges the complex 

interplay of citizens, institutions, and other activities as a system while also recognizing that only 

systems that produce certain normatively desirable effects count as democracies.  

 

3.3 Ballot Measures in Democratic Systems   

 Warren (2017a: 41) contends that the systems approach to democratic theory is not new, 

but a “rediscovery” and I suggest that this is true of the study of ballot measures as well. For 

example, in the late 19th and early 20th century, the rise of the ballot initiative in the United 

States led to a heated debate between Populists and the Progressives. The Populists saw 

initiatives in particular as a as a way of doing an end-run around legislatures to realize the “will 

of the people” without any impediments (Miller, 2000; Qvortrup, 1999a: 546), a view consistent 

with many theories of direct democracy. On the other hand, the Progressives did not want to 

“destroy representative government” they sought to keep the initiative and referendum “for 

emergency use.” They saw the initiative as a way of contesting decisions made by elected 

representatives. These kinds of checks on legislators have a long history in political theory, 

although the clearest statement of ballot measures playing this role can be found in the work of 

A.V. Dicey. Dicey rejected initiatives and government-initiated ad hoc referendums in favour of 
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mandatory referendums on constitutional changes that would institutionalize popular consent by 

giving “the people an effective veto against the continual encroachments of Parliament” 

(Qvortrup, 1999b: 546). 

Another early attempt at situating ballot measures within democratic systems might be 

Max Weber’s contention that the division between representative and direct democracy was 

misguided as the “elimination of parliaments has never actually been a serious demand of any 

democrat” (Weber, 1994: 224–227). Smith’s influential article on referendums adopts a similar 

approach, noting that a referendum that  

is held in a relatively non-controversial atmosphere and that subsequently the decision is 

implemented without any further repercussions does mean that the referendum has acted in 

a supportive capacity towards the system. Whilst the contribution of any one referendum in 

this respect may be negligible, the repetition of a whole series acts as a powerful 

reinforcement of the prevailing order (Smith, 1976: 8). 

 

Smith’s approach to the study of referendums explicitly recognized the need to study how 

referendums interact with other institutions in democratic systems, such as the party system, as 

well as the need to study these effects over time.  

 Mendelsohn and Parkin’s (2001a: 1–2) account of “referendum democracy” refers to it as 

“a system in which the use, possible use, and threatened use of the referendum are fully 

integrated into the decision-making apparatus of representative, liberal democracy”. An 

influential volume on referendums concludes with Butler and Ranney noting that they are “most 

concerned” with this question: “What has been the impact of referendums on [representative] 

institutions?” (Butler and Ranney, 1978: 225). An answer to this question can be found in the 

work of Magleby (1994: 46), who concludes that “Direct legislation is at best a supplement to 

representative democracy […] But carried to an extreme it has negative consequences for the 

political system.” The very notion of “supplementing” representative democracy is somewhat 

misleading as it reproduces a model of representative democracy that prioritizes representation 

over other forms of political participation.  

A notable systems account that combines representative and direct institutions can be 

found in Ian Budge’s account of party-based direct democracy.26 Budge contends that parties are 

                                                 

 
26 A similar account comes from Leib and Elmendorf (2012), who resist the tendency to put what they call ‘popular 

democracy’ in opposition to ‘party democracy’.  
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“crucial in forming and organizing public opinion and transmitting it into government action” 

(1996: 105). Regarding ballot measures, parties clarify the choices available to voters, build 

coalitions, mobilize voters, and encourage coherence in policy decisions (Budge, 1996: 117–

118). Of course, ballot measures also shape the behaviour of parties. Parties may avoid taking 

positions on many ballot issues to avoid internal divisions, but ballot measures may also serve as 

a way for citizens to rebuke party policy or call attention to certain issues and for parties to build 

support by sponsoring initiatives or calling a referendum (Budge, 1996: 117–122). Budge’s 

perspective reflects the approach I put forward in this chapter, particularly when he approvingly 

cites Dahl’s argument for a political division of labour (1996: 175–176) and when he reorients 

debates about citizen competence to inquire whether “the overall system operates well” (1996: 

108). 

Perhaps the most significant shortcoming of Budge’s approach is his unwillingness to 

jettison the language of ‘direct democracy,’ despite his claim that the alleged need for parties 

“destroys” many existing distinctions between ‘direct’ and ‘representative’ democracy. 

Distinguishing between mediated and unmediated forms of ‘direct democracy’ obscures Budge’s 

most potent insights and leaves the ideal of unmediated direct democracy in place. It is 

unsurprising then, that he laments that “both supporters and opponents of direct democracy 

discuss it in terms of its totally unmediated forms. It is no wonder, because of this assumption, 

that it ends up being rejected by all but a few idealists” (Budge, 1996: 175). Budge does not 

seem to realize that the solution to the blanket dismissal of ballot measures due to its association 

with ‘direct democracy’ is not to append the term ‘unmediated’ to the phrase but to do away with 

it altogether because unmediated ‘direct democracy’ is both impossible and undesirable. The 

analysis put forward implicitly adopts a democratic systems approach but the inability to 

overcome the dominant framing of the issue and the prevalence of the models approach to 

democratic theory obfuscates the significance of Budge’s account. 

This problem is clear when Saward (2001b: 576) praises Budge for eliminating the divide 

between ‘representative’ and ‘direct’ models of democracy while still claiming that any “serious 

vision of direct democracy today must see it as operating alongside, or more clearly as part of, a 

larger democratic system which includes (for example) elected parliaments and political parties.” 

In other words, Saward reproduces the concept of ‘direct democracy’ while embracing a systems 

approach to evaluating ballot measures that goes beyond the dominant frame of ‘representative’ 
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versus ‘direct’ democracy. Elsewhere, Saward applies Robert Dahl’s criteria for a democratic 

process to argue that “a system needs both deliberative and direct mechanisms” to be democratic 

(2001a: 370).  

Another proposal that examines combinations of representation, deliberation, and direct 

participation is Cohen and Sabel’s notion of “directly-deliberative polyarchy” (1997), which is 

“a system with both substantial local problem-solving, and continuous discussion among local 

units about current best practice and better ways of ascertaining it.” By focusing on Dahl’s 

notion of ‘polyarchy’ they similarly acknowledge the need to evaluate systems as including 

various complementary institutions. However, they make a stark contrast between deliberation 

and aggregation that, much like the false dichotomy between ‘direct’ and ‘representative’ 

democracy, leads them to reject ballot measures in favour of face-to-face, deliberative forms of 

participation (see Saward, 2001a: 9).  

Although Cohen and Sabel fail to assess the ways in which ballot measures, 

representative institutions, and deliberative institutions might interact in a complex system, there 

is also a long history of theorizing the relationships between ballot measures and other 

institutions. Daly contends that it is inappropriate to see referendums and parliaments as rivals, 

instead suggesting that referendums are “one of a suite of constitutional devices which […] can 

ensure the stability of a primarily representative constitutional system” (Daly, 2015: 51). A.V. 

Dicey saw the referendum as a “people’s veto” and Condorcet proposed introducing ballot 

measures as a way to contribute to creating a general will through the interaction between 

representatives and citizens. A democratic systems approach also clarifies the underlying logic 

between the decision to couple ballot measures with deliberative mini-publics (Gastil and 

Richards, 2013). Examples include the Oregon Citizens' Initiative Review (CIR) and the British 

Columbia Citizens’ Assembly, processes that both brought together small groups of citizens to 

deliberate and issue public recommendations about upcoming popular votes. Deliberation need 

not occur within these types of designed forums, but these examples suggest that some of the 

other democratic deficits of referendums – such as majoritarianism, voter competence, and social 

choice concerns – might be mitigated by encouraging deliberation elsewhere in the system, while 

allowing popular votes to provide “a clear decision rule which produces decisive outcomes” 

(Mendelsohn and Parkin, 2001a: 21; Parkinson, 2009). Of course, while ballot measures appear 

to serve the function of collective-decision making, in many instances the results are not binding, 
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with struggles over their interpretation reaffirming the importance of examining the interactions 

between ballot measures and other institutions.  

Empirical research has also been increasingly attentive to the interactions between ballot 

measures and other democratic institutions. An overview of the empirical literature about 

referendums and representative government concludes that “we know very little about how 

referendums interact with the institutions of a representative democracy” (Hug, 2009: 259). In 

recent years, empirical political scientists have increasingly examined the effects of using these 

procedures on the entire political system, turning their attention to the impact of ballot measures 

on electoral representative institutions (Lloren, 2017; see e.g., Peters, 2016a, 2016b; Prato and 

Strulovici, 2017), party systems (Fatke, 2014; Leib and Elmendorf, 2012; Peters, 2016a), 

electoral turnout (Freitag and Stadelmann-Steffen, 2010; Tolbert et al., 2003), and non-electoral 

representation (Boehmke, 2005; see e.g., Gerber, 1999; Kriesi and Trechsel, 2008; Sciarini et al., 

2015). 

The increased use of ballot measures in recent years does appear to be driven by elected 

officials who are distrusted by citizens and turn to ballot measures to generate legitimacy for 

significant or controversial decisions (Dalton et al., 2001; Parkinson, 2009; Scarrow, 2001: 652–

653; Schuck and Vreese, 2011). When governments use ballot measures, some voters interpret 

this as a signal that politicians cannot be trusted to make these decisions (Dyck, 2009; Freitag 

and Ackermann, 2016) and there is evidence that the availability of ballot measures diminishes 

trust in government and political parties (Voigt and Blume, 2015). Dalton et al. go so far as to 

suggest that the contemporary use of ballot measures has the potential to “strain the fabric of 

democracy” (Dalton et al., 2001: 150; cf. Donovan and Karp, 2006). The potential negative 

consequences of an increase in the use of ballot measures might be exacerbated due to the 

common normative overburdening of these devices because of their association with a concept of 

‘direct democracy.’ This perspective inverts direct voting and democracy, suggesting that the 

latter is only realized by ignoring various practices, such as representing, when democracy 

requires a variety of different practices.  

 

3.4 Toward a Democratic Theory of Ballot Measures 

The systems approach has another distinctive strength when it comes to normative 

evaluations of ballot measures, namely that the systems approach explicitly rejects the notion of 
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‘models’ of democracy.27 The models approach to democratic theory has a tendency to reduce 

democracy to one specific practice (Warren, 2017a: 41). For instance, theories of deliberative 

democracy tend to reduce democracy to deliberation, while minimalist theories of democracy 

tend to reduce democracy to voting in elections to choose representatives. The systems approach 

inverts the tendency of these theories by reinstating democracy – rather than practices of 

deliberation, participation, representation – as the highest-level normative ideal. Instead of 

privileging a particular kind of practice or valorizing a particular institution, the systems 

approach encourages asking whether democracy’s ends are being realized. The systems approach 

suggests that there are many roads to the same destination, in contrast to models which suggest 

that there is only one road or that one road is preferable to all others.  

 Direct democracy is yet another model that reduces democracy to a system in which all 

decisions are taken in a process of voting open to all citizens. This view is found especially in 

“intuitive” (Lagerspetz, 2016: 128; Tierney, 2012: 19) accounts of the normative desirability of 

models of direct democracy, which contend that “arguments against the referendum are also 

arguments against democracy” (Bogdanor, 1981: 93). Applying the systems approach requires 

understanding the implications of abandoning a model of ‘direct democracy’ in favour of 

theorizing about ballot measures in a way that is attentive to their particular design features and 

their interactions with other institutions. For instance, Chambers notes that “advocates of direct 

democracy often fail to see the way in which referendums, if not very carefully designed, 

undermine meaningful participation” (Chambers, 2001: 240). The classification and examination 

of different institutional designs on its own provides relatively little fodder for a normative 

theory. What is missing is an account of how these diverse institutions are linked to the highly 

abstract, system-level democratic functions. What we need is a mid-level theory that can clarify 

how to “combine these practices, usually into institutions, in ways that maximize their strengths 

and minimize their weaknesses” (Warren, 2017a: 39) in relation to the core normative functions 

of democracy. The cognitive content of institutions reflects these descriptive differences, such as 

the fact that elections structure generic political practices – such as voting, representing, 

                                                 

 
27 Models in this sense are distinct from the formal models often used in social choice or game theory as well as 

other uses of models in political theory, such as the Rawlsian original position or Foucault’s panopticon (Clarke and 

Primo, 2007; Johnson, 2014). 
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deliberating – in specific ways that distinguish them from ballot measures, legislatures, board 

meetings, or other institutions where the same practices are organized in different ways.  

However, institutions also carry normative ideas, which can be thought of as principles 

that serve as the basis for judgments about whether certain institutions are appropriate in relation 

to certain values (Schmidt, 2008: 306–307). To illustrate, we can turn to the example of 

elections. As detailed in chapter two, elections are not necessarily democratic, although they are 

widely considered to contribute to democratic systems when they embody certain principles. 

Perhaps the most widely acknowledged principles are that elections ought to be free and fair 

(Elklit and Svensson, 1997). These principles are distinct from the normative functions and serve 

to link democratic functions to particular institutions. That is, freedom and fairness are not 

reducible to any single democratic function, nor could either of them substitute for a democratic 

function. For instance, the principle of freedom empowers citizens in a way that allows them to 

contribute to decision-making in a meaningful way, although freedom alone fails to fulfill the 

functions of empowered inclusion or collective decision-making.  

Principles constrain institutional choices, at least to the extent that actors wish to realize 

the principles and their consequent effects. In some cases principles might imply certain 

institutional arrangements, although in many other instances principles can be institutionalized in 

multiple ways. For instance, the notion of fair elections implies that there is a campaign period in 

which candidates and parties can engage with citizens, although the principle of fairness does not 

dictate any specific length for the campaign period prior to voting. We might similarly think of 

constitutional principles as those that set out the normatively desirable interactions between 

different institutions. From this vantage point, it becomes clearer that democratic theory lacks an 

adequate theory of ballot measures. Assessments of ballot measures that are grounded in the 

debate between representative and direct models of democracy have tended to focus on whether 

ballot measures are desirable rather than investigating what principles would need to be realized 

for ballot measures to be democratic (Chollet, 2018).28  

 In following with the democratic systems approach, I suggest assessing what problems 

are solved, exacerbated, or introduced by ballot measures and which other institutions can 

                                                 

 
28 A recent example of a similar project can be found in recent work on designing mini-publics and integrating them 

into broader democratic systems (Johnson and Gastil, 2015; Lafont, 2017). 
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coordinate other practices in ways that address the shortcomings associated with ballot measures. 

From the systems approach, a viable conception of democracy must include institutions that 

facilitate a wide variety of political participation, through voting, representation, deliberation and 

other similar practices. Because these practices are often combined and institutionalized in 

particular ways, the systems approach is compatible with recent calls for political theorists to be 

attentive to specific institutions. Jeremy Waldron (2013, 2016) argues that political theorists need 

to ask how institutions can realize desired norms and values and Archon Fung (2007, 2012) 

suggests that democracy requires institutional innovation. Following Dennis Thompson 

(Thompson, 2004b), Owen and Smith (2015: 231) similarly note that one of the strengths of 

democratic systems theory is that it is an institutional political theory that “stays close to actual 

democratic institutions and practices, building an acknowledgment of the feasibility constraints 

of this focus into the construction of its democratic ideal.” Such a perspective requires not only 

careful attention to the different types of ballot measures outlined in Chapter 1 and their different 

effects, but also the ways in which ballot measures interact with other institutions. 
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Chapter 4: Ballot Measures as Institutions of Mass Legislation 

Ballot measures are often unfavourably compared to other democratic institutions. The 

legacy of the debate between direct and representative models of democracy seems to have led 

many to conclude that it is the representative nature of the other institutions that is to credit for 

their alleged superiority (Budge, 1996: 14–15; Mansbridge, 2003: 515; Urbinati, 2000). 

However, a more careful assessment of the use of initiatives suggests these institutions lack the 

“slow, careful, iterative, and compromise-oriented nature of legislative action” (Miller, 2000: 

1051, emphasis added). Conflating the role of a legislator with the role of representative makes it 

harder to see that the normative goals of legislation are facilitated in part by the representative 

character of legislators but also by the structure and processes of legislatures as institutions. On 

my view, ballot measures are not inherently threatening to democracy, but pose a challenge 

because they are expected to play a role in law-making processes with few of the rules that serve 

to grant legislative processes legitimacy. As a result, I suggest that the appropriate way to 

conceive of ballot measures in the democratic system is as institutions of mass legislation.  

The notion that ballot measures grant citizens legislative power is not new, as 

exemplified by titles like Citizens as Legislators (Bowler et al., 1998) or Direct Legislation 

(Magleby, 1984).29 However, this view has largely been seen as a mere description of what 

citizens do when they participate in ballot measures, rather than as the basis for a normative ideal 

that can inform the institutional design of ballot measures. The notion of mass legislation is 

distinct from earlier understandings of ballot measures as it draws not on the abstract ideals of a 

model of direct democracy, but instead on the normative principles that are embedded in existing 

institutions. The following theory is thus not ideal theory in the sense of assuming that ballot 

measures are used under ideal conditions, such as a Rawlsian well-ordered society, but takes 

ideals as things to which we ought to aspire (Wiens, 2012: 54–55). By drawing on our 

understandings of how both elections and legislatures organize various practices, such as voting, 

in accordance with principles that are both supportive of and distinct from the core democratic 

functions we can develop a standard for evaluating and redesigning ballot measures. 

                                                 

 
29 This is distinct from the notion of the ‘citizen-legislator’ often used in debates about term limits, which is set in 

contrast to professionalized career politicians (Will, 1993). This is because this debate focuses largely on the 

question of representation (Tabarrok, 1994: 335), whereas citizen legislators in my model need not be 

representatives. 
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To develop this account, I turn to Jeremy Waldron’s normative reconstruction of the 

principles of legislation.30 Waldon (2016: 125) argues that legislation is a particular subtype of 

lawmaking that is distinct from lawmaking by executive agencies or the judiciary. On this view, 

the democratic legitimacy of legislatures arises from their “transparent dedication to 

lawmaking,” the fact that they are large enough to include legislators with diverse opinions, and 

the fact that legislators are also representatives who need to filter and shape public opinion to 

generate laws that are sufficiently general in character (Waldron, 2016: 6). Lawmaking often 

takes place within relatively small groups and so it is worth turning to normative theories of 

elections in order to establish the principles that should guide attempts at scaling up legislative 

practice. This approach to ballot measures provides a coherent way of analyzing the many 

diverse problems that, in practice, have tended to keep ballot measures from making a positive 

contribution to democratic functions. This approach stands in contrast to piecemeal evaluations 

that look at ballot measures in isolation and evaluate them against how well they facilitate a 

particular practice, such as voting or deliberation.   

 

4.1 Ballot Measures as Legislation  

Why should we think of ballot measures as legislative institutions? Democracy is 

fundamentally about collective self-government, which is very often and legitimately mediated 

through representatives of various kinds. In these situations, citizens often simply take on the 

role of spectators (Green, 2009). Occasionally, they attempt to influence decisions by changing 

public opinion through interest groups, protests, civil disobedience or other types of political 

action. However, it would be wrong to conceive of citizens in any of these situations as 

legislating since these actions aren’t explicit processes of lawmaking. On the other hand, there 

are numerous examples of constitutions and court rulings, particularly in the United States, that 

indicate that citizens are legislators in the eyes of the law and that legislative assemblies have 

legislative power only to the extent to which it is delegated by the people (Noyes, 2015). 

However, my primary goal is not to demonstrate that ballot measures are legislation, legally or 

otherwise, but to emphasize that the idea of legislation provides a powerful normative ideal 

                                                 

 
30 Similar analyses of the linkages between principles and institutional design can be found in Thompson’s 

(Thompson, 2004b) account of electoral justice and Gastil and Wright’s (2018) argument in favour of a randomly-

selected legislative chamber.  
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against which we might evaluate ballot measures. For example, Mattson’s proposals for 

reforming the initiative process are based on the view that when citizens “get a chance to vote on 

legislation; they act as legislatures” (2002: 329). The application of legislative standards to ballot 

measures should not be understood as a “radical attenuation and ‘dumbing down’” of what 

legislation is (Waldron, 2016: 141). Instead, this view provides a coherent foundation from 

which we can assess the democratic credentials of ballot measures given that their continued use 

appears likely.  

James Bohman has suggested that many accounts of democracy take self-legislation – 

“the act of a people giving itself laws” (Bohman, 2010: 21) – as a core ideal. Viewing ballot 

measures as legislative processes seems to reserve part of the powerful impulse underlying the 

model of direct democracy, without insisting that self-legislation is necessarily unmediated by 

representation. The notion of legislation also arises in the work of John Rawls, who contends that 

citizens should “think of themselves as if they were legislators and ask themselves what statutes 

[…] would be reasonable to enact” (Rawls, 2001: 56). Yet, where Rawls sees the notion of 

legislation as a way of individuals guiding their individual choices about substantive political 

issues, I contend that the idea of legislation is more useful for thinking about the process and 

institutions for democratic law-making. Such a view echoes Habermas’s claim that self-

legislation is not reducible to the “moral self-legislation of individual persons” but that 

democratic institutions that embody certain principles give the legislative process its legitimacy 

(Habermas, 1998: 121). However, the notion that ballot measures are legislative institutions 

appears threatened by the existence of non-binding ballot measures, problems of implementation, 

the limited role of citizens, and the superiority of legislatures. I take each of these objections in 

turn, although they all, in different ways, suggest that ballot measures are not legislative 

institutions because they fail to live up to these ideals. In doing so, they actually reaffirm my 

main line of argument, namely that legislation is the appropriate standard against which to 

evaluate ballot measures.  

Graham Smith contends that the term ‘direct legislation’ only applies to legally binding 

ballot measures since only these grant citizens equal control over decision-making (Smith, 2009: 

112). Binding ballot measures are said to be those that give legal standing to the result of a 

popular vote, whereas advisory ballot measures allow legislators considerable legal discretion in 

deciding whether to comply with the results. Advisory ballot measures appear to introduce 
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problems, particularly when they conflict with the decisions taken by elected legislators, leading 

some to suggest that all ballot measures ought to be legally binding (Nurmi, 1998: 348–349). 

However, elected representatives often pre-commit themselves to implementing the results due 

to fear of future punishment by voters (Donovan, 2007: 232; Setälä, 2006: 707) or avoid 

implementing even legally binding ballot measures (Gerber et al., 2001). I return to the question 

of decisiveness in Chapter 8.  

The problems of the decisiveness of ballot measures are akin to questions about the 

relationship between law and legislation. As Waldron (1999b: 10) notes, legal realists adopt the 

view that “A bill does not become law simply by being enacted […] It becomes law only when it 

starts to play a role in the life of the community, and we cannot tell what role that will be - and 

so we cannot tell what law it is that has been created - until the thing begins to be administered 

and interpreted by the courts.” It is not possible to resolve this controversy here, although it is 

worth noting that ballot measures cannot obviously be disqualified as legislative institutions on 

these grounds any more than legislative assemblies. I return to the problems of implementation 

posed by ballot measures in Chapter 8.  

Another objection might be that citizens lack the capacities to act as legislators in many 

contexts. On this view, certain kinds of ballot measures, such as popular initiatives, may allow 

citizens to legislate, whereas institutions like the facultative referendum that allow citizens to 

vote on bills passed by the legislature do not count. However, such an objection is based on a 

prohibitively narrow view of legislation. Most legislators vote on bills that they did not draft and 

multicameral legislatures offer the possibility of voting on legislation that was drafted elsewhere. 

Yet it would be misleading to suggest that these activities are not part of the legislative process. 

These criticisms do point to the fact that the capacity of citizens to legislate in a more expansive 

sense is limited by the absence of institutions that would make it possible for them to do so. 

Against the thrust of my argument, Waldron specifically contends that “Legislation is a 

function for which representation, rather than direct participatory choice, is the better democratic 

alternative” (Waldron, 2016: 135) I think Waldron is correct in suggesting that representation is 

a principle of legislation, although I think he is wrong to suggest that legislative power ought to 

be allocated to those with claims to represent others. In doing so, he appears to associate ballot 

measures with a model of direct democracy in which citizens legislate without mediation by 

representatives. As I’ve argued, such a model of democracy seems to be a poor starting place for 



60 

 

a normative analysis of ballot measures in democratic systems. His objection to ballot measures 

seems to result from a failure to sufficiently distinguish between representatives and legislators, 

presumably because most legislative power in contemporary democracies is most clearly 

exercised by representatives.31 Democratic theorists who find virtues in the institutions of 

‘representative government’ too often associate these normatively desirable features with 

representation, rather than legislation. 32 For instance, Dominique Leydet (2017: 176) suggests 

that legislatures are “more likely to afford […] deliberate and careful examination of the issues” 

than ballot measures. Yet, it’s not clear whether this difference in deliberative quality is the 

result of the fact that voters are not representatives or because voters do not operate within a 

legislature.   

If we are interested in thinking about ballot measures as legislative institutions, then we 

need to distinguish between the roles of representatives and the roles of legislators since citizens 

may act as legislators without acting as representatives.33 This view is distinct from models of 

direct democracy because the absence of representation here is not conceived of as a democratic 

good. Nor does it imply that ballot measures free representatives from their duties or preclude the 

formation of new representative relationships. In Chapter 5, I contend that we actually 

underestimate the importance of representation to ballot measures and so these practices remain 

important to an account of mass legislation. The key point is that while democratic theorists 

generally accept that not all representatives are legislators, it is worth making clear that not all 

legislators are also representatives. I turn now to reviewing how the institutional design of 

legislatures structures legislative activity with an eye to understanding how these design features 

might be transferred from representative institutions to ballot measures.  

 

                                                 

 
31 Waldron is not alone in eliding the differences between representation and legislation. See, for instance, (Disch, 

2012; Sabl, 2004: 225). 
32 This is not to say that this distinction is never made (Urbinati, 2004: 59–60) or that there are no desirable features 

of representation – these features are clearly seen in the literature on non-electoral representation – but that it is rare 

to see the distinction between these two roles adequately acknowledged.  
33 While Serota and Leib (2013) contend that citizens do serve as representatives when voting in ballot measures, I 

argue in Chapter 5 that this view is unconvincing, at least from the perspective of theories of representation that 

focus on claim-making. 
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4.2 Legislatures and Ballot Measures 

According to Waldron, legislation is ideally a process in which “the representatives of the 

community come together to settle solemnly and explicitly on common schemes and measures 

that can stand in the name of them all, and they do so in a way that openly acknowledges and 

respects (rather than conceals) the inevitable differences of opinion and principle among them” 

(Waldron, 1999b: 2). On first glance, it appears that this definition excludes ballot measures due 

to its focus on representation. However, Waldron also contends that the principles of legislation 

apply to both citizens and elected legislators (Waldron, 2016: 155) and elsewhere refers to ballot 

measures as instances of “legislation by the people” that would not be endorsed by the theorists 

who he draws upon to build his account of legislation (Waldron, 1999b: 163). This apparent 

paradox is cleared up by Waldron’s explicit acknowledgement that he is interested in theorizing 

about legislation primarily as it occurs in the context of legislatures (Waldron, 1999a: 21).  

Waldron’s stated goal is to “develop a rosy picture of legislatures” (Waldron, 1999b: 2). 

Yet, despite this narrow focus and his apparent skepticism of ballot measures (Waldron, 2016: 

143), I suggest that if we view ballot measures as legislative institutions then Waldron’s work on 

legislatures may still be instructive. Before moving on to develop an idealized account of ballot 

measures though, it may be worth making clear how I plan to integrate Waldron’s theory with a 

democratic systems approach. To do so, I sketch out how his normative principles underwrite the 

institutionalization of specific political practices in legislatures.  

Legislatures are complex institutions that structure political disagreements among 

competing partisans, rather than impartial actors. This capacity for legislation originates in the 

fact that legislators collectively accept “certain rules about rule-articulation, rule-making, and 

rule-change” (Waldron, 1999a: 37). In other words, legislatures organize a variety of political 

practices in particular ways that allow legislators to make statutory law.34 Waldron illustrates this 

view when he writes that 

An assembly debating whether to confer authority on the measure before it (whether the 

measure was drafted by a subset of its members or by an expert parliamentary counsel) is 

doing something different from sponsoring an open-ended conversation. It must pay 

attention to deadlines, whether these are features of its constitution or of the exigencies of 

the challenges which it faces. It must respect its responsibility, of the whole assembly to 

                                                 

 
3434 Of course, legislatures accomplish a variety of goals beyond law-making (Waldron, 1999a: 28), although my 

primary interest in legislatures is primarily what they can tell us about legislation, that is, public lawmaking.  
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action and consequences, and of members to its constituents. It must deliberate at every 

stage and in every aspect of its proceedings, in a way that allows some articulation 

between stages and aspects – so that a procedure involving drafting, consultation, 

committee hearings, bicameralism, conference committees, first, second and third 

readings, and so on, can add up to a structured but unified legislative process (Waldron, 

1999a: 71). 

Yet, the democratic legitimacy of the legislative process does not merely result from the 

acceptance of these rules and procedures by legislators. Rather, it is that legislators have good 

reasons for accepting these rules. Namely, this idealized account suggests that legislators accept 

the rules that govern and organize practices within legislative institutions because they embody 

particular principles that aspire to preserving pluralism and political equality. Even in non-ideal 

contexts, rules built on such principles can effectively constrain legislators because violations 

can be politically costly where they violate widely held beliefs about how institutions ought to be 

structured in democratic societies (Norton, 2001).  

 

4.3 Institutionalizing Principles of Mass Legislation  

Does thinking about ballot measures as institutions of mass legislation get us farther in 

thinking about the role of these institutions in democratic systems than understanding these as 

devices of direct democracy? I argue that it does. There are many different institutions that are 

all recognized as legislatures or elections, despite the fact that they organize political practices in 

distinct ways. For instance, legislatures may be unicameral or multicameral and elections may 

use a variety of different electoral systems. The key point is that these institutions embody shared 

commitments to particular principles that are broader than specific institutional designs yet 

narrower than the core democratic functions of empowered inclusion, collective agenda and will 

formation, and collective decision-making. We have well-developed accounts of these principles 

in relation to other democratic institutions.  

Jeremy Waldron suggests that principles of legislation include explicit lawmaking, a duty 

of care, representation, respect for disagreement, responsiveness to deliberation, legislative 

formality, and voting rules consistent with political equality (Waldron, 2016: 145–166). Explicit 

lawmaking requires the existence of publicly observable institutions specifically designed for 

legislation. A duty of care requires that lawmakers avoid the harms of reckless or negligent 

lawmaking by considering the possible effects of their legislation and developing reasons for 

legislating the way that they do. Lawmaking should be representative in the sense that it takes 
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the diverse interests of society into account, even if all of these interests cannot ultimately be 

reflected in the resulting legislation. The principles of respect for disagreement respond to what 

Rawls called the “burdens of judgment,” namely that different conceptions of the world may 

produce irreconcilable differences, which should be acknowledged even if a decision ultimately 

needs to be taken that privileges one conception of the world over others. The principle of 

responsive deliberation requires not only that different perspectives be voiced, but that these 

perspectives are listened to by individuals or groups who are willing to be persuaded. The 

principle of legislative formality suggests that rules of order play a key role in facilitating 

discussion and decision-making by groups of people who might otherwise fail to understand 

each other. The principle of voting rules consistent with political equality emphasizes that 

decisions made against the backdrop of persistent disagreement should be taken through a 

procedure that reflects the moral and political equality of persons.     

The institutional design of ballot measures can be guided by an attempt to reconstruct 

many of the key features – albeit in a more distributed form – of legislatures so that citizens can 

act more like citizen-legislators when they participate in ballot measures. Dismissals of citizen 

capacity to legislate are often based on unfavourable comparisons to (often idealized) elected 

legislators. A common objection to mass legislation is that citizens will be less informed or 

competent to make a decision than elected representatives (e.g. Morel, 2017: 159). Yet, such a 

perspective neglects the ways in which elected legislators are enabled and constrained by 

institutions that are intended to mitigate some of the challenges to their capacities to legislate. 

The question of competence is thus considerably more complicated than it appears at first glance. 

For one, the activity of legislation is less about expertise than it is about political judgment 

(Barber, 1984: 289). Furthermore, while there are legitimate concerns about citizen competence, 

we should not be naïvely optimistic about the capacities of elected representatives either, who 

may lack relevant legislative experience (Loat and MacMillan, 2014), remain vulnerable to the 

same cognitive shortcomings as citizens (Broockman and Skovron, 2018; Sheffer et al., 2017), 

who may have “less time to study many bills on which they vote” (Linde, 1989: 168; see also 

Jones, 2013; Volokh, 2011), and who may not be responsive to public opinion (Achen and 

Bartels, 2016). In fact, elections appear to be good at selecting partisan motivated reasoners, 

rather than those who are trustworthy or accuracy-driven (Warren and Gastil, 2015). Without 

denying the possible benefits of partisanship and strategic interaction in democratic life, it is 



64 

 

worth acknowledging the importance of institutions in forming and harnessing legislative 

capacities. It is widely recognized that the shared acceptance of legislative institutions and rules 

by political rivals underwrites the democratic legitimacy of the resulting laws. Less frequently 

acknowledged is the fact that these institutional supports also play a key role in transforming 

elected representatives, many of whom have little or no legislative experience, into legislators. 

It is thus inappropriate to blame citizens for their inability to meet the normative 

standards that we hold of legislators since they have neither the institutional supports nor the 

opportunities for legislative activities. As Ian Budge contends, “What voter confusion and error 

there is derives from institutional practices” (Budge, 1996: 132). Kriesi similarly contends that 

the solution to the alleged lack of citizen competence “does not call for the suppression of direct-

democratic procedures, but for the creation of the structural preconditions allowing the large 

majority of the citizens to acquire the competence required for making more or less enlightened 

choices” (Kriesi, 2005: 238). Evidence from deliberative mini-publics also suggests that citizens 

are competent and trustworthy political decision-makers when institutional supports and 

opportunities exist (Fournier et al., 2011; Warren and Gastil, 2015). Similarly, arguments in 

favour of randomly selected legislatures emphasize that the citizens selected “would receive 

extensive training and professional support staff” (Gastil and Wright, 2018: 304). 

Yet, Waldron’s principles of legislation are tailored to contexts in which legislation 

occurs in assemblies of relatively limited size. The institutional features that are present in 

legislatures cannot simply be transposed to the mass public. Implementing these principles at the 

large scale might require taking cues not only from legislatures, but from other large-scale 

opportunities for voting, namely elections.35 While legislative activity in practice is often 

                                                 

 
35 In some cases, the relevant principles of electoral justice – equal respect, free choice, and popular sovereignty 

(Thompson, 2004b) – are frequently taken to entail certain features of institutional design, such as a secret ballot, 

that are relatively well documented. Another common instance among democrats is that elections are regularly held, 

although again the specifics of this principle can be institutionalized in distinct ways, whether through fixed election 

dates or confidence conventions that specify the conditions under which elections are triggered. In other instances, 

principles may be institutionalized in a variety of different ways, depending on the context and history of the broader 

democratic system. For instance, both proportional and majoritarian elections have been recognized as instruments 

of democracy. Yet, little consideration has been given to the ways in which ballot measures might be used to address 

issues of distribution in accordance with the principle of proportionality and how this might be democratically 

desirable (Brighouse and Fleurbaey, 2010). Other features, such as the temporal aspects of elections (Thompson, 

2004a), have only recently begun to be theorized. While we expect elected legislators to be present for votes and to 

vote simultaneously, is it necessary that citizens do so when they legislate? Are advance polls or mail-in ballots 

democratically legitimate on this view? 



65 

 

strategic, the absence of party discipline and processes of negotiation pose a challenge for voters, 

particularly in the context of campaigns that feature competing sources of information and 

advocacy. Existing normative theories of campaigns have focused on the relationships between 

voters and candidates (Beerbohm, 2016; Lipsitz, 2004), leaving open the question of how we 

should understand competition for votes where the goal is not selecting legislators, but 

legislating.   

My contention is not that citizens ought to be seen to have exactly the same 

responsibilities as legislators are commonly assigned in democratic theory because the latter are 

normally elected. Election serves as the basis for a constituent-representative relationship, 

whereas ballot measures sever the role of legislator from the role of representative, save for those 

who act as elected or non-electoral representatives. I suggest that a less demanding conception of 

the role citizens play in ballot measures as citizen-legislators is appropriate, because most 

citizens do not represent others and because their power to legislate is considerably more 

dispersed.36 Legislating may be a skill that is developed through practice (Cameron, 2018),37 

opportunities for citizens to act as legislators are rare and arise primarily through ballot 

measures. Ballot measures are “intermittent institutions” because they have a discontinuous 

existence (Vermeule, 2011). Intermittent institutions can be periodic or episodic as the “former 

come into being on a schedule set down in advance, while the latter come into being at 

unpredictable intervals” (Vermeule, 2011: 421). Periodic ballot measure institutions would 

include the regularly scheduled initiative process in places like California, Oregon, Switzerland, 

whereas the ad-hoc referendum would be an example of an episodic ballot measures. As a result, 

                                                 

 
36 It seems plausible that we think that as the level of empowerment increases and as the legislative process is 

centralized among a smaller number of participants, the surrounding institutions should have greater capacity to 

realize the principles of legislation. For instance, a duty of care is realized in part by the availability of sufficient 

information such that legislators have a reasonable understanding of the impact of their decisions. The information 

available to citizens during a ballot measure campaign is likely to be less comprehensive than the information 

provided to the members of a citizens’ assembly who are charged with determining a ballot question and this 

information will be less comprehensive than that available to members of the legislature. It is worth noting that the 

different institutions do not merely provide different levels of information, but they provide a greater degree of self-

directedness. That is, members of parliament are able to request specific types of information whereas ordinary 

citizens lack such resources.  
37 Although there is relatively little evidence that citizens do, in fact, learn from their participation in ballot measures 

it seems plausible that the possibility of citizen learning depends, at least partially, on the design of ballot measures 

and the existence of complementary institutions.  
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most citizens are unlikely to have a structured relationship with ballot measures, as legislators do 

with the legislatures in which they hold seats.  

To put this another way, we should not expect citizen-legislators to be similar to 

members of legislative assemblies. Indeed, many concerns about ballot measures have to do with 

questions of citizen competence, alleging that elected representatives are properly charged with 

the responsibility of legislating because these people have the necessary capacities. Yet, this 

perspective often underestimates the importance of legislative institutions in underwriting those 

capacities. That is, legislative processes are democratically legitimate in large part because of the 

persistence of institutions that explicitly and formally structure the process of legislation by 

creating opportunities for deliberation and establishing clear decision rules. Institutional supports 

play a key role in making elected representatives, many of whom have little or no legislative 

experience, into legislators. Guillermo O'Donnell similarly suggests that the basic rights of 

democratic citizenship are the result of an “institutionalized wager” that legally assigns these 

rights to all individuals meeting certain criteria (O’Donnell, 2010: 25–28). This set of institutions 

is necessary but not sufficient for individual citizens to meet the normative standards of 

democratic citizenship, nor the more demanding ideal of the citizen-legislator.  

We can thus distinguish between ‘voters’ and ‘citizen-legislators’ as ideal types. The 

former are those who participate in ballot measures where institutions are not designed to realize 

principles such as a duty of care, respect for disagreement, and responsiveness to deliberation. 

Plebiscites are the clearest example of institutions that are not designed to allow citizens to 

legislate, although ballot measures that aim to manipulate voters or that are carelessly organized 

may also fail to support citizen legislators. It is more difficult to provide examples of ballot 

measures that do meet this admittedly high standard. In fact, the systemic approach should draw 

our attention to the possibility that many other institutions in the democratic system will need to 

increasingly play a role in making ballot measures into normatively valuable legislative 

processes, such as the well-documented pairing of deliberative mini-publics with ballot measures 

(Gastil and Richards, 2013).  

While many normative evaluations of ballot measures focus on their aggregative aspects 

and practices of voting, we can more clearly understand the possibilities and deficiencies of 

ballot measures if we evaluate them as processes of legislation. That is, legislation requires not 

only voting, but also agenda-setting, debate, and negotiation in the context of an agreed-upon set 
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of rules where legislators have access to trustworthy sources of information. An objection to this 

proposal might be to emphasize the fact that ballot measures are not always about concrete 

proposals for law. I argue that ballot measures are always about lawmaking, although they vary 

in their exact role in this process. Proposals vary in detail, from fully drafted legislation to 

questions of principle, but the underlying assumption is that citizens are being asked to vote to 

determine or influence the lawmaking process. This may occur when citizens draft legislation (as 

in popular initiatives), vote on existing legislation (in bottom-up referendums), decide on 

legislation introduced specifically to be voted on in a ballot measure (in government-initiated 

referendums), or as a way of influencing the legislative process in ways that might lead to the 

creation of laws through other avenues (as in indirect initiatives or advisory referendums). Vague 

proposals that are floated and withdrawn or defeated in the relatively formal and institutionalized 

ballot measure process still count as part of the legislative process, just as bills that are defeated 

on first reading within a legislature. 

This approach makes clear that we need to understand ballot measures not merely as 

institutions, but as institutions that are shaped and used by various actors. A democratic theory of 

ballot measures needs to make room for the agency of citizens while acknowledging the ways in 

which institutions constrain and enable these possibilities. The democratic legitimacy of ballot 

measures is shaped in large part by how well they facilitate the process of legislation. If citizens 

are to act as legislators, then they need trustworthy information proxies, space to deliberate, clear 

rules about their powers of amendment, explicit commitments to how the results of a vote will be 

translated into law, and other similar institutional arrangements.  

 

4.4 The Will of the People and Populism’s Anti-Legislative Character 

Populists38 have recently played key roles in controversial referendums, such as Brexit or 

Hungary’s refugee referendum, leading scholars like Laurence Morel to contend that democrats 

need to “retake the referendum from the hands of populists” (Morel, 2017: 166). Populists 

                                                 

 
38 The account of populism used here is well-supported in the literature, but it is perhaps better referred to as a ‘thin’ 

populism that “challenges and corrodes traditional modes of representative government, generates emotional appeals 

to bind people together in collective action, and is often marked by exclusionary bias or racism” (Dzur and 

Hendriks, 2018: 335). In contrast, ‘thick’ populism is based on a vision of democracy that has “constructive, self-

organizing, self-reliant, [and] institution-shaping elements” (Dzur and Hendriks, 2018: 338) and sits quite 

comfortably with the view of ballot measures that I am advancing. 
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frequently demand the introduction or increased use of ballot measures, in part because populism 

is an ideology that assumes that there is an antagonistic relationship between “the people” and 

the “elite” (Elchardus and Spruyt, 2016; Spruyt et al., 2016). Ballot measures appear to offer a 

way for the will of the people to be realized without the interference of allegedly corrupt elites. 

However, the call for more referendums does not actually appear to be based on demands from 

populist party supporters (Bowler et al., 2017; Webb, 2013; cf. Jacobs et al., 2018) nor do 

populist parties appear particularly committed or effective at implementing ballot measures when 

they have opportunities to do so (Jacobs, 2010). These findings suggest that the relationship 

between referendums and the will of the people may be used primarily as a strategic framing 

device.39 I suggest that the notion of mass legislation provides an alternative way of 

conceptualizing ballot measures that ties them more closely to democratic ideals rather than 

populist ones.  

Populism’s focus on a divide between the established elite and a homogenous idea of ‘the 

people’ reflects “a moralised form of antipluralism” that claims, at least implicitly, that part of 

the people can stand for the people as a whole (Müller, 2016: 20–22). Many existing evaluations 

of ballot measures have focused on how the majoritarian nature of popular votes can permit 

minority oppression, although it may be more productive to focus on the populist character of 

ballot measures. That is, their majoritarian character appears to be exacerbated by common 

features of ballot measures, such as binary choices, funding for only two official campaigns 

(Lipsitz, 2004: 164–166), and rules that limit amendments or repeal of laws passed through 

ballot measures. Under these institutional constraints, space for pluralism is minimized. Where 

ballot measures take on such anti-pluralist character, the political nature of both the initiation and 

implementation of ballot measures is obscured as citizens are ultimately divided into only two 

categories: winners and losers. This dynamic can hamper deliberation because it ultimately 

                                                 

 
39 Indeed, most political theorists have been skeptical of this populist assessment of ballot measures. For instance, 

although Max Weber suggested that there is a People that could recognize leaders, he doubted that the People had a 

will that could be captured through a popular vote. These concerns have persisted, with later theorists, like 

Schumpeter (1994: 251, 263–264), rejecting ballot measures partially due to doubts that they could convey the will 

of the people.  The rise of social choice theory cast further doubt on the ability of ballot measures to capture the will 

of the people, with some concluding that it is “fatal for all conceptions of direct democracy” (Ankersmit, 1996: 408; 

Haskell, 2000). In his influential volume on the normative implications of social choice theory, Riker (1988) 

contended that populism, in which citizens choose policies, was indefensible in comparison to liberalism, in which 

citizens choose legislators. These distinctions map closely onto the divide between ‘direct democracy’ and 

‘representative’ democracy.   
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suggests that all that matters is numbers and the winning side can claim to be the voice of the 

people when only the results of the vote are considered (Chambers, 2001: 242). 

The populist conception of ballot measures therefore has a striking similarity to unitary 

models of legislation, which suggest that the “legislature is not only said to act, but to possess a 

will and to have intentions” (Waldron, 1999a: 42). Such an understanding of legislatures treats 

them as a black box, downplaying the importance of will-formation as a process in favour of 

emphasizing the result. Similarly, populists largely see ballot measures as a way of uncovering a 

pre-existing ‘will of the people’ rather than as an opportunity for pluralist political activity.40 

These institutionally impoverished perspectives are overly sanguine about the capacity for 

decisions taken by collectives, rather than individuals, to reflect any kind of will or intention. 

Collective decision-making requires institutions and rules, although the unitary model of 

legislatures and the populist conception of ballot measures both overlook the ways in which 

ballot measures constrain and enable citizen agency. Daly (2015: 44) contends that thinking of 

the people as an “ad hoc legislature” makes it possible to distinguish between the voting people 

and the broader demos in a way that clarifies that ballot measures are not unmediated conduits to 

revealing the will of the people.  

Populism is likely to be hostile to this understanding of ballot measures given that they 

frequently see ballot measure as a way of circumventing the legislative process and are generally 

skeptical of mediating institutions. However, the problem of mediating the will of the people has 

a long history in political theory and finds perhaps its most notable formulation in the work of 

Rousseau, who contended that individual wills cannot be represented. As a result, all laws are to 

be voted on by all citizens so that “law unites universality of will with universality of the field of 

legislation” (Rousseau, 1988). However, all citizens are expected to deliberate individually and 

vote on laws not on the basis of their individual interests but by searching for the general will. 

Theorists like Nadia Urbinati and Waldron suggest that citizens will be unable to abstract form 

their own particular vantage point in order to arrive at sufficiently general laws. In contrast, they 

suggest that processes of representation force legislators to abstract from their own positions 

(and the particular positions of constituents) because the link between representative and 

                                                 

 
40 Direct democrats are more interested in the process than populists, although because they are primarily concerned 

with maximizing ‘directness’ they may treat other procedural considerations as being similarly unimportant.  
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constituent is characterized by linkages usually based on geography or ideology rather than 

linkages based on the particular interests or values of constituents.  

This account is distinct from Rousseauean and populist accounts because the democratic 

legitimacy for decisions largely rests on the capacity of institutions and procedures to include a 

diverse array of affected interests in ways that go beyond simply voting. This conception sees 

democratic legislatures as polyphonic rather than univocal (Waldron, 1999a: 4) and specifies that 

it is normatively desirable for legislators to also be representatives. However, it is not obvious 

that all legislators need to be representatives in order to generate the relevant benefits. A 

democratic systems approach suggests that we might productively look to a democratic division 

of labour in which representatives interact with non-representative legislators in ways that might 

mobilize diversity to ensure that the ballot measure process produces sufficiently general laws. In 

contrast to models of direct democracy, the normative ideal of ballot measures as institutions of 

mass legislation explicitly makes room for thinking about the role of representation in ballot 

measures. I explore these considerations in more detail in the next chapter.  

 

4.5 Theorizing Mass Legislation in Democratic Systems 

Thinking about ballot measures as institutions of mass legislation, we can begin 

addressing questions about how ballot measures ought to be situated in democratic systems, such 

as how legislative power ought to be divided between ballot measures and legislatures. However, 

answering these kinds of questions requires fleshing out in more detail the relationship between 

principles of mass legislation, specific political practices, and democratic functions. The rest of 

this chapter briefly outlines the second half of the dissertation by providing some initial 

considerations on how the principles of legislation can help us understand the functional 

differences between ballot measure designs. While I indicate that certain principles play a key 

role in fulfilling certain functions, many of these principles contribute to several functions and 

their division here is suggestive, rather than conclusive.  

 

4.5.1 Empowered Inclusion 

Empowered inclusion requires that “people who are (normatively) entitled to be included 

must have powers through which they can, as it were, demand and enforce their inclusions” 

(Warren, 2017a: 44). The function of empowered inclusion may appear straightforwardly 
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realized by the equal distribution of voting power; however, ballot measures are not reducible to 

the moment of voting and so it is necessary to address both the potentials and pitfalls of 

representation. I contend that representation is a principle of legislation that ensures that diverse 

interests, rather than merely the interests of the politically or economically powerful, are 

included in processes of legislation. In legislatures, this possibility is often realized by the 

election of representatives who are both selected and sanctioned by their constituents. In ballot 

measures, more attention must be given to questions of non-electoral representation. I shall argue 

that ballot measures can improve empowered inclusion throughout the democratic system, 

although this function may rely on effective opportunities for diverse forms of representation.  

   

4.5.2 Collective Agenda Setting 

The function of collective agenda setting is underwritten by several principles of 

legislation. First, the principle of legislative formality affirms the importance of “highly stylized 

rules of procedure” in allowing diverse groups of people to talk to each other in a meaningful 

way that avoids misunderstanding (Waldron, 2016: 162–163). These rules take on a different 

form in ballot measures than legislatures, focusing instead on how citizens and elected 

legislatures might work together to legislation. The relevant rules will be those such as 

requirements for a petition to initiate a popular vote. It remains notable that in relation to agenda-

setting these rules are often much more clearly defined in relation to citizen-initiated ballot 

measures, rather than government-initiated ones. The principle of respect for disagreement is 

realized when there are structural features that prevent false consensus by enabling “rival views 

to confront one another in debate, so that all of those involved in lawmaking hear all that is to be 

said against, as well as all that is to be said in favor of, the legislative proposals in front of them” 

(Waldron, 2016: 159).  

Both of these principles suggest the need for institutions that set clear rules about setting 

the agenda in order to avoid the strategic manipulation of procedures. This could include 

requiring advice from electoral management bodies on question wording or the creation of 

institutions that better allow citizens to register dissent. Commonly used institutional designs for 

ballot measures fail to do so by reducing issues to binary ‘yes’ or ‘no’ questions. I suggest that 

the increased use of reactive referendums that are initiated by citizens in response to legislation 

introduced elsewhere, indirect initiatives that are initiated by citizens but allow elected 
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legislators to respond prior to a popular vote, and counterproposals that allow elected legislators 

to respond to a citizen-initiated ballot measure by putting forward an alternative proposal on the 

same topic. These institutional designs could reaffirm the importance of respect for disagreement 

by allowing the agenda to better reflect the full set of legislative proposals being seriously 

considered.  

 

4.5.3 Collective Will-Formation  

The function of collective will-formation relies on several principles of legislation. 

Perhaps most obvious is the idea that legislation should be responsive to deliberation, which 

requires that legislators are open-minded and willing to be persuaded. It is often suggested that 

citizens lack the interest or capacities to deliberate about issues in referendums in a way that 

illustrates taking care, perhaps most clearly illustrated in ballot measures that target minorities or 

reduce taxes without reducing spending. Some critics have suggested that the scale of ballot 

measures makes deliberation impossible and so we might simply do away with ballot measures.  

Democratic systems theory suggests that the limited successes of ballot measures in 

stimulating robust public will-formation is not necessarily a reason for eliminating referendums 

as a democratic institution. The systems approach acknowledges that there is a division of labour 

and so the key question to ask is: what problems of democracy can ballot measures solve? And 

what other institutions can solve the problems that may arise from the use of ballot measures? 

Recent research on the pairing of deliberative mini-publics with ballot measures answers these 

questions. Notable examples include the pairing of mini-publics, like the British Columbia 

Citizens' Assembly or the Oregon Citizens' Initiative Review, with referendum processes 

(Warren and Gastil, 2015). Both of these mini-publics provided a site for deliberation, with final 

recommendations made available to the wider public. These uses of mini-publics embody the 

logic of democratic systems thinking, with functions distributed so that small groups of people 

can deliberate and improve the quality of collective will-formation, even if the larger population 

primarily engages in voting behaviour. Citizens appear to trust these institutions and find them 

useful. However, there are problems in scaling up the will-formation that happens within these 

mini-publics. Many citizens still do not encounter recommendations, citizens may not be able to 

provide input into the mini-public process, and governments or petitioners often retain 
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considerable control over the agenda. I argue that adopting a multi-stage voting process might 

allow a more iterative conversation between mini-publics and the broader public. 

 

4.5.4 Collective Decision-Making 

Ballot measures contribute to the function of collective decision-making when collectives 

can make decisions and effectively translate them into action. I suggest that this function is 

fulfilled by legislative principles relating to voting rules and explicit lawmaking. Firstly, ballot 

measures should use voting rules consistent with political equality, although I suggest that 

existing accounts have construed these rules too narrowly. I suggest that voting rules other than 

simple majority rule may have an underappreciated role in facilitating collective decision-

making through ballot measures. Secondly, the principle of explicit lawmaking suggests that 

many ballot measure processes are insufficiently clear about how votes will translate into state-

sanctioned action. I suggest that the focus on whether ballot measures are binding or advisory 

has obscured the broader – and more important question – of how ambiguous ballot measures 

are. I suggest that ballot measures that minimize space for interpretation prior to the vote are 

better suited to realizing the democratic function of collective decision-making.   

 

4.5.5 Conclusion 

The problem of ballot measures in democratic systems can be summarized as such: 

Democratic lawmaking ought to proceed primarily within representative legislatures but ballot 

measures provide contexts for lawmaking by “the many, the multitude, the rabble” (Waldron, 

1999b: 31). For populists and other critics of representative institutions, it is precisely this 

capacity to remove lawmaking from legislatures that makes ballot measures attractive. While the 

populist understanding of the will of the people is problematic, the desire to provide an 

alternative to legislatures is understandable given their real-world shortcomings. Our capacity to 

understand the shortcomings of legislatures is based on our well-developed normative 

expectations about how these institutions are related to democracy’s normative functions. We 

lack such clear expectations about ballot measures, although I suggest that we can develop them 

on the basis of principles of mass legislation as outlined here. The rest of this dissertation 

develops these relationships in more detail. 
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Chapter 5: Empowered Inclusion and Ballot Measures 

Empowered inclusion requires that “people who are (normatively) entitled to be included 

must have powers through which they can, as it were, demand and enforce their inclusions” 

(Warren, 2017a: 44). The ability of ballot measures to contribute to the function of empowered 

inclusion appears straightforward at first glance. When paired with universal suffrage, ballot 

measures include all citizens who are eligible to vote and empower them by giving them an equal 

right to participate in determining the outcome of a popular vote on a specific issue (Dalton et 

al., 2004). For these reasons, many advocates of ballot measures contend that the primary virtue 

of these devices is that they return power to the people by allowing them to vote directly on 

particular policies. However, this notion is complicated by at least two problems. The first 

problem that formal equality does not necessarily translate into meaningfully inclusion (Young, 

2001). Ballot measure questions may be written at a reading level that is difficult to understand 

for many citizens, the often binary format of ballot measures may exclude viable and widely-

held preferences, the use of turnout quotas might encourage status-quo supporters to abstain from 

voting rather than casting a ballot, and the parties who are affected by a ballot measure may not 

be the same as those who are granted equal voting rights. The second problem is that ballot 

measures are not necessarily binding and, in these cases, citizens may be included without being 

empowered. Ballot measures vary in their level of decisiveness, a topic explored in more detail 

in Chapter 8, although the result is that governments often maintain a considerable amount of 

discretion after the votes are counted. Governments may ignore the results completely, perhaps 

by implementing post-hoc approval or turnout thresholds, or may strategically use the ambiguity 

of measure wording to shape its implementation in ways that were unintended by proponents or 

unforeseen by voters (Gerber et al., 2001).  

Practices of representation may play an underappreciated role in connecting ballot 

measures to the function of empowered inclusion. While the association of ballot measures with 

models of direct democracy has largely obscured this possibility by idealizing ballot measures as 

institutions that should be free of representation, understanding ballot measures as institutions of 

mass legislation highlights the importance of representation. As a principle of legislation, 

representation ensures that those at the table reflect a diversity of views such that the resulting 

outcomes are sufficiently general that no particular part of society is illegitimately advantaged or 

disadvantaged. Representation remains important because, depending on the institutional design 
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of the ballot measure, the stages of initiation, agenda-setting, and implementation may not 

clearly include and empower citizens.  

While ballot measures allow all citizens to participate as legislators, this does not also 

impose representative roles onto citizens. Rather, various actors will play more or less prominent 

roles at different stages of the ballot measure process. Specifically, I draw attention to how non-

electoral representatives, those whose claims to represent are not authorized or challenged 

through the use of election, can open up new avenues of citizen empowerment and inclusion, 

particularly for marginalized and excluded groups who are not effectively represented by elected 

officials. Building on the recent constructivist turn in theories of political representation, I 

contend that referendums offer unique opportunities for non-electoral representatives to make 

claims and press demands for inclusion. I outline a variety of general representative roles – such 

as interest groups, petitioners, and citizen representatives – and how these roles emerge and 

change throughout the referendum process, from initiation of a ballot measure to implementation 

of any chosen policy. While non-electoral representatives may also behave in non-democratic 

ways and use ballot measures to reduce inclusion, particularly of minorities, citizens can hold 

representatives discursively accountable. Furthermore, the moment of voting offers citizens the 

opportunity to retroactively and indirectly authorize and reject representative claims. As such, I 

contend that voting retains an important and underappreciated role in theories of non-electoral 

representation. 

Practices of representation do not only improve empowered inclusion throughout the 

ballot measure process but can also have positive effects on the broader democratic system. To 

illustrate the inclusive possibilities of ballot measures, I examine the interaction between non-

electoral representation and referendums with reference primarily to women’s suffrage 

movements in the United States and Switzerland. Ballot measures should not be understood 

simply as tools for minority oppression, but they are more likely to avoid this outcome when 

circumstances allow for democratic non-electoral representation around referendum procedures. 

First, non-electoral representatives may be more successful in facilitating inclusion if they frame 

rights in universal terms (Eisenberg, 2004). Second, legislatures appear relatively less likely to 

target minority rights and so jurisdictions that allow citizen-initiated referendums should 

implement higher signature thresholds for indirect initiatives that pass through the legislature in 

comparison to popular initiatives that bypass legislators altogether. Third, many inequalities and 
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exclusions are likely to be systemic so regulations that ensure a level playing field for 

referendum campaigns may generate more inclusive non-electoral representation. 

 

5.1 Non-electoral Representation and Empowered Inclusion 

As the shortcomings of electoral representation have become more apparent, democratic 

theorists have increasingly turned their attention to non-electoral representation. The interest in 

non-electoral representation stems, in part, from the fact that complex societies introduce issues 

that do not map neatly onto the electoral, territorially-based modes of representation (Castiglione 

and Warren, 2006; Saward, 2009). In response, we have seen growing interest in understandings 

of representation that acknowledge that various other relationships of representation emerge to 

fill these gaps and cultivate emerging constituencies (Disch, 2011; Montanaro, 2012). This 

literature has largely understood representation as a practice of claim-making in which 

representatives make claims to represent others which may then be accepted or rejected by the 

would-be constituents (Saward, 2006: 302). Non-electoral representatives may be self-appointed, 

such as petitioners or activists, who actively make their own claims to represent others. Non-

electoral representatives might also be “citizen representatives,” such as the members of a 

deliberative mini-public, who may collectively be understood to represent others because of their 

role in an institution that is designed to be statistically representative of the broader population. 

Regardless of the nature of their representative claims, non-electoral representatives are unlikely 

to enjoy democratic legitimacy if these claims are not accepted in some way by their intended 

audiences.  

While would-be representatives make claims to represent others, the relationship between 

them and their constituencies is best understood as bi-directional (Disch, 2011; Montanaro, 

2012) and theorists disagree about what criteria must be met for non-electoral representatives to 

be democratically legitimate. While representatives can be legitimate but not democratic by 

being accepted by the relevant audience – such as those who represent authoritarian regimes in 

front of the UN – democratically legitimate representation implies that the relevant audience is 

those who are to be represented (Rehfeld, 2006). However, whereas much has been written about 

selection and sanction via electoral mechanisms as the method for choosing democratically 

legitimate representatives, Saward (2009) argues that those who make representative claims are 

democratic when they are connected to, confirmed by, and considered untainted by those they 
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claim to represent. On this account, authenticity is the distinctive strength of non-electoral 

representative claims as it ensures the inclusion of interests or discourses that might be pushed 

out by the demands of compromise and negotiation that are common in electoral politics. 

Montanaro (2012) suggests that non-electoral representation is democratic when representatives 

give presence to their constituencies and are also both authorized by and accountable to them. 

Kuyper (2016) contends that deliberative capacity – evaluated in terms of inclusion, authenticity, 

and consequentiality – is key to making representation by unelected actors democratic. He notes 

that the obligations that fall upon unelected representatives vary based on whether they are 

empowered to subject others to their decisions (Kuyper, 2016). Those who are not empowered – 

who operate in the ‘public’ space – can be democratically legitimate even if they exclude some 

participants, promote partisanship, and pursue the interests of their constituencies without regard 

for others.41 Empowered non-electoral representatives have a democratic obligation to consider 

the interests of all subjected persons, must be authentic by making publicly acceptable claims, 

and must use power in a manner consistent with the first two requirements to be democratically 

legitimate (Kuyper, 2016: 8). 

 All of these accounts take a more or less systemic view that recognizes that non-electoral 

representatives can empower and include citizens in ways that could not be carried out by elected 

representatives (Saward, 2009: 21). The ideas of presence (Montanaro, 2012) and authenticity 

(Kuyper, 2016; Saward, 2009) reflect the importance of inclusion. Broad inclusion is necessary 

in order to improve other democratic functions, such as collective will formation and decision 

making, since diverse actors introduce novel discourses in a way that makes it possible for these 

ideas to be contested and produce a greater “prospect of democratic legitimation” (Saward, 2014: 

756). The notion of empowerment is captured by the emphasis on consequentiality (Kuyper, 

                                                 

 
41 Rehfeld anticipates this point when he notes that the function of a representative plays an important role in 

shaping “what it means to represent “well” or be a “good representative.” Here he suggests that the quality of 

representation in “say, a legislature will likely refer to democratic norms of autonomy, equality, and respect: a 

representative ought to consider the views of all his constituents not because he is a representative, but because he 

“stands for” in order to democratically make law. By contrast, we will presumably judge whether a political 

advocate was a good or bad representative by reference to a normative account of advocacy in the context of a 

pluralist society: a representative of an interest group ought to push as hard as she can to get the laws favorable to 

her group not because she is a representative, but because she “stands for” in order to advocate within a pluralist 

society” (Rehfeld, 2006: 18). Rehfeld does not explicitly draw out the possibility that while we might judge both of 

these kinds of representatives by democratic ideals, the difference in function may ultimately rest on a difference in 

power.  
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2016) or authorization (Montanaro, 2012). Kuyper (2016) argues that democratic deliberation is 

consequential when it is linked to the decisions ultimately made and suggests that there is a 

democratic obligation for empowered non-electoral representatives to be responsive to those they 

represent. However, he provides relatively little indication about how the represented are or 

could be empowered to demand that those moral obligations are respected. Montanaro (2012) 

centres the empowerment of principals against agents as a key feature of their democratic 

credentials by focusing on authorization and accountability. On the other hand, Saward (2009) 

suggests that there is a fundamental tension between authenticity and authorization. Elections 

can produce incentives for elected representatives to trade-off authenticity for votes, perhaps by 

strategically prioritizing parochial or short-term interests even when there are doubts about 

whether this is the right thing to do (Saward, 2009: 19).  

While Saward notes that the tension between authenticity and authorization pushes 

aspiring representatives into making either non-electoral or electoral representative claims, he 

also acknowledges that “the value to democracy of electoral and non-electoral representation is 

positive-sum” (Saward, 2009: 22). I suggest that this insight can be take further to suggest that 

accountability is not merely a relevant feature of empowering citizens vis a vis their elected 

representatives. The possibility that authorization and accountability might also apply to non-

electoral representatives has been explored in primarily discursive terms. Consider, for instance, 

Gutmann and Thompson’s (1998: 138) suggestion that “deliberative accountability requires 

representatives to give reasons to citizens and to respond to the reasons that citizens give.” Yet, 

Gutmann and Thompson still indicate that deliberative accountability is limited in its utility 

unless paired with some sort of distributed empowerment. In other words, discursive demands 

have teeth because they are backed by the power of voting or other mechanisms of influence.  

 

5.2 Voting and Non-Electoral Representation  

The diverse array of actors who make representative claims suggests that any evaluation 

of the capacity of ballot measures to empower and include citizens must grapple with some 

consideration of whether the various representatives contribute to or detract from that end. It is 

reasonable to conclude that “unlike regularly scheduled elections, referendums do not offer built-

in options for holding campaigners accountable or deciding on a change of course” (Topaloff, 

2017: 135). However, the presence of various distinct and competing representative claims 



79 

 

reflects the complex reality of modern representation in which we increasingly choose types of 

representation rather than specific representatives (Saward, 2009: 9). Ballot measures provide a 

unique context for considering the role of non-electoral representatives as they resemble 

elections in that representative claims are, in the end, decided by an act of mass suffrage. 42 That 

is, there is some sense in which representative claims in this context serve as a sort of middle 

ground in which representation is pluralized but in which voting still plays a vital role in 

ensuring that the inclusion remains empowered. Existing accounts of non-electoral 

representation have downplayed the potential value of voting in attempts to distance themselves 

from electoral accounts of what makes representation democratic. Yet, I argue that the decisive 

moment of voting can serve as a way of indirectly authorizing or holding accountable non-

electoral representatives in ballot measures.  

One objection to a conception of ballot measures as authorizing representatives is that 

elections are about selecting candidates, so voting is clearly about representative claims in that 

context, whereas it is ostensibly about issues in ballot measures. However, candidates in 

elections also present bundles of policies and so it is difficult to fully separate the question of 

voting on policies from voting on representatives. The key difference between elections and 

ballot measures, then, is the relative importance of issues and representatives, but also whether 

authorized representatives win political positions. In other words, ballot measures provide 

opportunities for citizens to accept or reject representative claims by voting for or against the 

substantive issue position taken up by representatives. Voting on substantive issue positions 

offers a way of retrospectively authorizing (Urbinati and Warren, 2008) or sanctioning those who 

make representative claims. The phenomenon of second-order voting, in which voters cast a 

ballot based on their evaluation of, for instance, the current government instead of their 

evaluation of the ballot measure itself suggests that this is not merely a theoretical point 

(Franklin et al., 1995; Glencross and Trechsel, 2011; Svensson, 2002). In these cases, some 

citizens use popular votes primarily as a way of rejecting representative claims.  

The benefits of voting to empowered inclusion are probably to be found between second 

order voting and plebiscitary situations where representatives play virtually no role. Such an 

                                                 

 
42 The picture is complicated when election campaigns and ballot measure campaigns overlap in ways that may 

make it difficult to separate the role of candidates for election from their role, if any, as representatives around a 

ballot measure.  
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account does not reduce representative claims to positions on substantive issues being voted on 

but recognizes that the refusal to support the conclusion that allegedly follows from a 

representative claim is at least a signal that the claim may not be recognized as valid. When 

citizens use cues from those who claim to represent their interests (Lupia, 1994) or adopt the 

arguments and justifications presented by representatives (Colombo, 2016), we might interpret 

this as an instance of citizens accepting some representative claims, rejecting others, and voting 

accordingly. Representative claim-makers might also encourage citizens to learn more about the 

ballot measure (Warren and Gastil, 2015), leaving those who do not authorize the claim to refuse 

information and vote on their own.  

Of course, voting to authorize or sanction in this respect must be understood as indirect 

by virtue of the fact that the vote itself is not about representatives and so it may not be clear to 

those making representative claims that these claims have been rejected. Additionally, cognitive 

and informational limits suggest that voting serves primarily to “constrain the most egregious 

abuses of power” (Warren, 2014: 45). That being said, if accountability is fundamentally about 

principal-agent relationships, then the fact that citizens ideally make the final decision that 

allows them to reassert their entitlement to be “treated as principals,” even if representatives 

played key roles throughout the process (Waldron, 2016: 188). The ability to make collective 

decisions through popular votes can serve to improve the capacity for non-electoral 

representatives to facilitate empowered inclusion, suggesting a need to be attentive to the 

interdependence between democratic functions. That is, for voters to retrospectively authorize or 

sanction those who make representative claims, voters need to have a clear idea about what 

meaning will be attributed to the result of the final popular vote, thus reinforcing the need to 

consider the quality of collective agenda setting and will formation. This highlights the continued 

relevance of considering how particular representative claims or discourses are amplified at the 

systemic level, such as the disparities in influence accorded by financial advantages or the 

difficulties in transmitting the findings of citizen representatives to mass publics. 

 

5.3 Representatives in Ballot Measures 

Thinking about representation in terms of making claims to represent others has opened 

the door to a richer understanding of representation and the increasingly widespread recognition 

that people are represented by others in non-electoral contexts (Disch, 2011; Mansbridge, 2003, 
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2011; Saward, 2009; Warren, 2008). However, a notable precursor to this view can be found in 

Kriesi’s “realistic theory of direct democracy” which suggests that we need to pay more attention 

to the relationships that develop between citizens and political elites, defined as “all actors who 

contribute to the political debate as speakers in the public sphere” (2005: 9). Rather than thinking 

about ballot measures as being institutions that free citizens from representation, ballot measures 

are institutions that can change incentives for elected representatives while also creating 

opportunities that may be exploited by non-electoral representatives. Representatives can thus 

strategically shape-shift to make different claims to represent certain constituencies based on the 

changing context (Saward, 2014). For instance, elected representatives during the initiation and 

agenda-setting phases may be more attentive to the needs of their core supporters but they may 

reframe their motivations and position for a broader audience during the public campaign. While 

these shifts often have implications for the power relationships between constituents and those 

who claim to represent them, I will argue that empowerment of constituents against 

representatives in the context of popular votes largely comes from the institution of the ballot 

measure itself. In other words, the wide distribution of voting power provides an indirect check 

on those who make representative claims about popular votes. 

In this section, I outline several common types of representatives, although this exercise 

is illustrative and not exhaustive. Additionally, the boundaries between types of representatives 

is not strict and the dynamics of empowerment between principals and agents may be fluid. As a 

result, actors may become empowered, surrender their existing empowerments, or alter their 

representative claims at different stages of the ballot measure process. Those who initiate ballot 

measures or pressure others to initiate ballot measures often claim to be doing so in order to 

represent some constituency. The discussion stage opens up opportunities for political actors to 

make representative claims during the campaign, particularly in cases where there are clear 

coalitions around the ‘yes’ or ‘no’ sides of a ballot issue. While traditional theorizing about 

ballot measures sees such voting as direct and unmediated, some theorists have suggested that 

even the moment of decision-making invokes representative considerations. Lastly, 

representation in the implementation phase is centered around attempts to interpret the result of 

the ballot measure.43  

                                                 

 
43 I thank Alice el-Wakil for this point.  
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5.3.1 Elected Representatives  

 Elected representatives who play roles in popular votes are often empowered in various 

ways: as the initiators of the process, as campaigners who can use the resources available to them 

as elected officials, or in their ability to influence implementation. These capacities stem from 

the fact that elected representatives have been authorized through elections to legislate. However, 

ballot measures can be understood to deauthorize elected representatives from legislating on a 

certain point. When the ballot measure is initiated by citizens, it might be understood as an 

alternative method of holding elected representatives accountable, particularly where election is 

not feasible or imminent. When the ballot measure is initiated by elected representatives 

themselves, then representatives are voluntarily giving up their authorization to act on a 

particular issue. In either case, whether such deauthorization is normatively desirable depends on 

whether the relevant constituencies might accept a non-representative claim. That is, whether the 

initiator of the ballot measure can justifiably claim that elected representatives are not fit to 

represent their constituencies on the issue being put to a vote. One such example is popular votes 

that would introduce a conflict of interest for legislators, such as electoral system reform 

(Thompson, 2008b: 23–25). Another such example is in the case of mandatory referendums in 

which a popular vote is constitutionally required in order for the government to achieve its 

desired policy change. 

By initiating popular votes, elected representatives shape-shift by giving up their 

decision-making power but may continue to participate in the campaign surrounding a popular 

vote and remain accountable to citizens at the next election, if not indirectly by popular vote. In 

cases of citizen-initiated popular votes, elected representatives play a largely similar role, the key 

difference being that in government-initiated popular votes elected officials should be held 

accountable for the decision to initiate a popular vote and their design choices. In the case of 

government-initiated referendums, elected representatives have substantial influence over the 

agenda and can significantly shape collective agenda and will formation by virtue of their control 

over the timing of the vote, the writing of the ballot question, and their ability to control the 

conditions of the campaign. Across institutional differences, legislators have capacities to affect 

the quality of collective will formation by funding public information campaigns, convening 

deliberative mini-publics, or using their status as public figures to campaign, although the 
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systemic impact of all of these interventions may be positive or negative, depending on the 

context.  

 At the moment of decision-making, elected officials have no real capacity to make 

representative claims. However, accountability for the result itself rests somewhat ambiguously 

with the broader public. As Pettit puts it, ballot measures face an accountability problem because 

the same entity – the People – is both the critic and the target of criticism (Pettit, 2006: 306). 

Where there is no compelling case for deauthorization and no clear mechanism to overturn the 

result of a popular vote, the choice of elected representatives to initiate a government-initiated 

referendum can circumscribe empowered inclusion in a particular issue area by devaluing the 

influence of those who voted in elections in favour of those who participated in a popular vote. I 

return to these problems in Chapter 8.  

 Elected representatives may remain unempowered or shift back to being empowered in 

the implementation phase. In some instances, the results of popular votes are not self-

implementing, such as in California where elected representatives maintain wide latitude in cases 

where the initiative itself is insufficiently specific (Gerber et al., 2001). Kobach notes that the 

Swiss parliament is also capable of abandoning the “goals and central tenets of an initiative” 

(Kobach, 1993: 103). In other cases, such as those that take place in Westminster systems, norms 

of parliamentary supremacy render popular votes advisory rather than binding, leaving 

governments with the capacity to ignore results entirely, such as Prince Edward Island’s recent 

vote on electoral reform (Desserud and Collins, 2017) or New Zealand’s experience with citizen-

initiated referendums (Keall, 2013). Where elected officials maintain these powers, popular votes 

appear to fail to empower inclusion by undermining the power of voting to compel policy 

change. Of course, citizens retain power to vote on representatives directly at a later point and, in 

this respect, they retain some tools to encourage governments to respect the results of popular 

votes.   

 

5.3.2 Interest Groups 

 Interest groups face familiar problems of self-selection, namely that well-resourced 

groups with strong vested interests tend to be the most influential, although the systemic 

approach suggests that self-selection does not mean that they are unable to contribute to 

democratic functions. Interest groups can be empowered – such as in cases of regulatory 
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capture44 – although many of them lack such empowerments. Many interest groups are 

accountable to their constituencies because members maintain capacities to leave or withdraw 

resources, to join other interest groups, or to vote down the group’s leadership. However, other 

interest groups make claims to represent for groups that lack the capacities to authorize or hold 

them accountable, such as those who claim to represent future generations or animals. I largely 

leave aside these differences to sketch out the various different roles interest groups can play in 

ballot measure processes.  

 At the initiation stage, interest groups can serve as a focal point for launching an initiative 

or if they can pressure governments to hold a government-initiated referendum on a particular 

issue. In both cases, interest groups might play an important role in mobilizing constituencies to 

put an issue on the agenda. While interest groups lack the empowerment necessary to actually 

initiate a popular vote themselves, they may play an important role in mobilizing support for a 

popular vote or other change. Interest groups frequently campaign for or against a specific option 

on the ballot. These may be existing organizations or newly formed ones that arise in order to 

give voice to and mobilize a constituency that emerges around the campaign issue. Taking on 

partisan, strategic positions can provide discourses and cues that can be taken up and used to 

argue throughout the broader public sphere. As long as no one interest group is able to drown out 

the perspectives of others, they facilitate inclusion. Whether these inclusions are empowered, 

however, depends largely on the organization of the interest group itself.  

 Interest groups may play a role during the implementation stage when governments 

refuse or fail to implement the winning option. In these contexts, the representative claims of 

these actors are strengthened by a sort of indirect authorization in the form of the results of the 

popular vote. While the ability of members or constituents to hold interest groups and 

campaigners accountable vary, these entities arguably serve as a way of facilitating empowered 

inclusion between the popular vote and the following election by pressuring legislators to act on 

a popular vote. In other words, interest groups here claim to represent the majority of voters who 

supported the winning option. Alternatively, campaigners on the losing side might highlight 

deficiencies of empowered inclusion or collective agenda setting that suggest reasons in favour 

of rejecting the outcome of a popular vote. For instance, interest groups that challenge the 

                                                 

 
44 Thanks to Jonathan Kuyper for this point.  
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framing of the question or the particular choices make representative claims to represent a 

possible majority in favour of other relevant options that were not voted on. For instance, 

proponents of proportional representation in the UK might object that electoral reform was not 

rejected in the 2011 referendum, merely the alternative vote. These interest groups can facilitate 

empowered inclusion if they argue in favour of another vote on the issue on the behalf of a 

constituency that feels it was left out of previous popular votes on an issue.  

 

5.3.3 Petitioners 

 Citizen-initiated popular votes institutionalize empowerments for any citizen to trigger a 

popular vote through the collection of signatures. It is necessary to distinguish between those 

who sign petitions and those who initiate them, both in theoretical and practical terms. 

Theoretically, the distinction between petitioners and signatories is found in the former's agenda-

setting power and the latter's ability to sign on, although with little opportunity for deliberation 

or revision (Staszewski, 2003: 426). Petitioners claim to represent those who support, at a 

minimum, the ability of citizens to vote on a particular proposal, with signatures serving as a way 

of evaluating that claim. Practically, the success of petitions to meet high thresholds depends in 

many jurisdictions on the ability to employ professional signature collectors. Thus petitioners are 

frequently responsible for raising the necessary funds and organizing the campaign in order to 

make the petition successful, whereas most signatories simply sign on in support of having the 

question posed to the general public (Broder, 2001; Cronin, 1989: 62–66). In other words, 

petitioners make representative claims and signatories authorize those claims in order to mobilize 

a constituency around an issue. As the ballot measure process moves from the initiation stage to 

the discussion stage, petitioners also cease to be petitioners in much the same way as candidates 

who win elections are no longer understood as candidates, even if they are still held to promises 

made as candidates. In other words, petitioners shapeshift and may formulate different 

representative claims as they join interest groups or campaign independently.   

 Petitions distribute the power of agenda-setting. Those who petition for reactive 

referendums focus on policies that elected representatives have already put on the agenda and 

instead claim that they, rather than the elected officials, are the appropriate representatives of a 

constituency on a specific issue. The capacity for agenda-setting is stronger in popular initiatives 

where petitioners make claims about the need to vote on an issue that elected representatives 
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have failed to act on. Hollingsworth (1912: 73) argues that the initiative distributes agenda-

setting power but that “every [petitioner], being self-appointed and extra-constitutional, occupies 

an irresponsible position very similar to that of the party machine boss who holds no public 

office.” In cases where the petition is accepted, petitioners become indirectly authorized and 

empowered to do one thing: subject other citizens to a popular vote and its consequences.45 

Petitioners are representatives whose momentary empowerment is contingent on the acceptance 

of their representative claims by their constituents. 

 Petitioners effectively respond to and mobilize constituencies at the same time (Disch, 

2011), their limited accountability and the fact that petitions cannot be changed in response to 

demands from signatories suggest that potential constituents have little capacity to demand 

authenticity or broader inclusion (Miller, 2000: 1052). While signing petitions offers an 

empowerment that is similar to, but distinct from voting, its capacity to encourage authenticity or 

discursive accountability seems to depend largely on the threshold set for signature collection 

(e.g. Lewis, 2013). While signatures and the final popular vote offer opportunities to expand 

political inclusion, the very possibility of petitions that threaten the political standing of 

minorities may undermine their capacity to contribute to empowered inclusion at a systemic 

level. Mechanisms such as judicial review, the possibility of counterproposals offered by 

legislatures, and high qualification thresholds might all discourage petitions that would 

undermine empowered inclusion. Although petitioners appear to have a radical capacity to inject 

new constituencies and discourses into democratic systems, these features are only likely to be 

democratically valuable where mechanisms are in place to preserve the equal standing of 

citizens.  

 

5.3.4 Voters Representing Non-Voters  

 At the actual moment of decision-making, there appears at first glance to be virtually no 

opportunity for representation of any sort, given that this is the point at which so-called direct 

democracy and representative democracy are most clearly distinguished. However, some 

political theorists contend that voters do represent non-voters in some way (Mansbridge, 2011: 

                                                 

 
45 Sometimes petitioners have particular duties and benefits in the resulting campaign, although this varies across 

jursidictions.  
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628; Serota and Lieb, 2013; Urbinati, 2000). Mansbridge notes that voters may represent others 

even if “that is not their intent” (Mansbridge, 2011). Serota and Lieb (2013) similarly suggest 

that voters are representatives because ballot measures allow voters to legislate and so they 

impose a duty of representation. Such a view suggests that it is empowerment that imposes a 

duty of representation on citizens rather; however, this fits uneasily with most theories of 

representation. While empowerment may shape the kinds of duties that representatives need to 

fulfill to be democratically legitimate (Kuyper, 2015; Rehfeld, 2006), these duties follow not 

from empowerment but from making claims to represent others.46 Judges, for instance, are 

empowered but often unelected for legitimate reasons and they do not serve as representatives.  

It’s not clear that voters generally make representative claims and, even if they did, it’s 

difficult to see how these claims could be democratically legitimated. The duty of representation 

is portrayed as requiring that a voter forgoes her own self-interest and votes with “a credible 

belief that her vote promotes the best interests of the public” (Serota and Lieb, 2013: 1617). Yet, 

this seems to disregard the role that representatives might play in shaping interests, rather than 

simply responding to them. But even on a simple responsiveness account of representation, it is 

difficult to see how representation could be democratic since the vote is individual and secret. In 

contrast to most parliamentary votes, votes in ballot measures cannot be whipped in any way so 

as to be coherent nor can constituents hold them accountable in anyway. While voters may 

choose to look beyond their own self-interest as they cast their ballot, this seems more like 

“deliberation within” (Goodin, 2008), rather than representation. As a result, I consider it largely 

accurate to say that voters are not representatives, much less democratically legitimate ones, at 

the moment of decision-making.  

 

5.3.5 Citizen Representatives  

 I focus here on the citizen representatives that emerge in deliberative forums or similar 

institutions of participatory governance. The frequent use of sortition or stratified random 

samples in an attempt to ensure descriptive representation has its critics (e.g. James, 2008), 

                                                 

 
46 In the case of voters, the empowerment of voting is so widely distributed that the collective is empowered but the 

individual’s ability to represent anyone else is strictly limited. It might be tempting to see the collective of voters 

representing the broader electorate, although much more theorizing would need to be done to establish how this 

relates to the kinds of individual duties that Serota and Lieb assign to voters.  
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although it can function to ensure the inclusion of perspectives that would not have been 

included in public debate otherwise. Citizen representatives might be conceived of in two distinct 

ways. First, citizens may be representatives by virtue of their membership in an institution that 

claims to be descriptively representative of the broader population. Second, citizens may be 

citizen representatives when they explicitly make “claims to represent perspectives, considered 

opinions, goods, interests, and values of those who are not present in the process” (Warren, 

2008: 56), 

 At the initiation stage, citizen representatives have played a role in a number of high-

profile popular votes. In the case of the citizens’ assemblies in British Columbia and Ontario, 

these citizens representatives were empowered to determine the actual ballot question (LeDuc, 

2009; Warren and Pearse, 2008b). In the case of the Irish referendum on gay marriage, citizen 

representatives were only able to recommend that a popular vote be held on the issue (Elkink et 

al., 2016). At the discussion stage, citizen representatives have the capacity to play the most 

significant role. Citizen representatives can serve a unique deliberative function due to their 

“potential to represent discursively considered opinions and voices that are not necessarily 

represented either through electoral democracy or through the aggregate of self-authorized 

representatives in the public sphere” (Urbinati and Warren, 2008: 405). Citizen representatives 

may serve a particularly important function where there is no organized campaign on one side of 

an issue or where the campaign lacks sufficient funding to effectively introduce competing 

claims. They also offer a venue for arguments to be tested against each other deliberately (Owen 

and Smith, 2015), whereas it can be difficult for citizens in the broader public to adjudicate 

between competing uses of strategic language.  

 Some citizen representatives, like those in the Oregon’s Citizens’ Initiative Review 

(CIR), come into being after a ballot measure has already been initiated and so they act primarily 

to serve as deliberators during the campaign itself (Gastil et al., 2014). The CIR is a  

 

near-randomly selected group of 24 registered Oregon voters for five days to study and 

deliberate about a statewide ballot measure. After hearing from both sides of the issue, 

selecting and talking with impartial witnesses, and deliberating intensively as a full panel 

as well as in small groups, the CIR panelists write a one-page statement for the official 

Oregon State Voters’ Pamphlet (Warren and Gastil, 2015: 570). 

 



89 

 

Other citizen representatives, like those from the British Columbia Citizens’ Assembly (BCCA), 

deliberate prior to the initiation of the popular vote and then shape-shift into campaigners. 

However, unlike petitioners whose momentary empowerment lapses when petitions are accepted, 

I contend that citizen representatives who adopt new representative roles remain citizen 

representatives as their representative claims remain grounded in inclusive and authentic 

deliberation rather than strategic considerations. Those who start as citizen representatives but 

later take on roles as campaigners self-authorize themselves, but this authorization has roots in 

their experience as deliberative participants.   

 Despite the fact that these citizens representatives are not elected, the prospect of a 

popular vote on the substantive issue means that these representatives cannot claim to make any 

final decisions. This is important because it points to the possibility of citizens to reject the 

representative claims put forward by citizen representatives. So, while citizen representatives 

have some legitimacy on the grounds that they are often authorized by elected officials 

(Parkinson, 2006a: 153), the possibility of accountability in the form of a popular vote provides 

an indirect way of rejecting these claims of citizen representatives and ensuring that the inclusion 

of views that would be otherwise omitted is done so in a way that maintains broad popular 

empowerment.  

 

5.4 Non-Electoral Representation and Democratic Boundary Problems  

Why do ballot measures need representation? One relatively pragmatic answer is simply 

that representatives are necessary to set the agenda and mobilize constituencies (Budge, 1996; 

Disch, 2011). Yet, there is another, more clearly normative answer that is based on the question 

of who should be entitled to participate in democratic decision-making. While space does not 

permit a full discussion of whether these entitlements should be distributed to all of those who 

are affected by the decision or all of those who are subjected to relevant coercion, the point it is 

now widely acknowledged that normative entitlements don’t necessarily align with the 

distribution of empowerments.47 When this is the case, then the norm of empowered inclusion is 

unlikely to be realized. The potential democratic value of non-electoral representation in ballot 

                                                 

 
47 For more on the all-affected interests principle, see (Fung, 2013; Goodin, 2007; Miklosi, 2012; Näsström, 2011; 

Owen, 2012; Warren, 2017b; Young, 2001). For more on what has been called the autonomy or coercion principle, 

see (Abizadeh, 2008; López‐Guerra, 2005; Song, 2012).  
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measures is perhaps most clearly illustrated in cases where those affected by an issue or 

subjected to relevant coercion are not empowered to vote on it. These examples might include 

referendums on whether resident non-citizens should be granted citizenship (Hainmueller and 

Hangartner, 2013) or referendums on children’s rights (BBC News, 2009). Concerns about the 

tyranny of the minority often reflect similar concerns, particularly because structural minorities 

often already face several challenges to empowered inclusion that are likely to be exacerbated by 

the majoritarian nature of referendum processes. These types of ballot measures pose significant 

normative problems, although relatively little attention has been given to their relationship to 

non-electoral representation.  

Ballot measures, as institutions, are by and large janus-faced. They can produce outcomes 

that can have either contribute to more empowered inclusion throughout the democratic system 

or reinforce disempowerment and exclusion. Additionally, ballot measures themselves vary in 

their inclusive capacity, which is largely determined by structural factors about the distribution 

of rights and relevant resources. What are the conditions under which ballot measures facilitate 

inclusion rather than exclusion? One key aspect is to consider whether ballot measures are about 

whether to extend rights or rescind them. While the two possible outcomes are similar in many 

ways – either a group has a right or it does not at the end of the process – there is a meaningful 

difference. While there may be disagreement about the appropriateness of a ballot measure as a 

decision-making method, voting on the extension of rights can be the result of non-electoral 

representatives successfully putting an issue on the agenda in a way that is democratically 

desirable. In contrast, voting to restrict or rescind rights generally suggests the success of 

representatives, either elected or non-electoral, who are unlikely to be democratically legitimate.  

A comprehensive investigation of this problem is unfortunately beyond the scope of this 

chapter, although it is possible to sketch out how the availability of ballot measures can, in some 

instances, improve democratic inclusion throughout the democratic system. To illustrate, I turn 

to the use of referendums to vote on women’s suffrage, which occurred multiple times at both 

the national and cantonal level in Switzerland, as well as in several American states. These cases 

demonstrate the complexity of non-electoral representation in the context of ballot measures. 

Women were not allowed to vote on the question of their own empowered inclusion or stand for 

office, leaving them little choice but to pursue non-electoral forms of representation. In the 

context of ballot measures, claims to non-electoral representation present an interesting problem, 
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namely that they need to be both acceptable to the represented constituency but also to those who 

are empowered to vote in the referendum. In the context of suffrage referendums, representative 

claims can be authorized by men through voting, whereas women are left to practices such as 

deliberating, resisting, or joining.  

Switzerland is notable for the fact that women were not enfranchised at the national level 

until 1971, when a referendum on the extension of suffrage was approved by male voters. The 

most prominent women’s suffrage advocacy organization, the Schweizerischer Verband für 

Frauenstimmrecht (SVF), was created in 1909 and largely focused its efforts on public 

education, such as holding public forums. The SVF was unwilling to launch a citizens’ initiative 

to demand a vote, because women were not allowed to sign initiative petitions, highlighting the 

tension between authenticity and authorization. In an attempt to preserve authenticity by 

allowing women to voice their support for suffrage, the SVF launched a regular petition that was 

summarily ignored by the government, despite the fact that it had enough signatures from men 

that it would have triggered a popular vote if it had been an initiative petition (Banaszak, 1996: 

168). Furthermore, Banaszak’s analysis suggests that cantons where suffrage activists did make 

use of the initiative gained suffrage four years earlier, on average, than those that did not 

(Banaszak, 1996: 182). 

Contrast this to several American states where suffrage activists turned to the initiative 

when state legislatures refused to consider the issue (Banaszak, 1996: 181). These instances are 

instructive because they also highlight the use of initiatives not as antagonistic to representation 

or representative democracy, but as a way in which non-electoral representation can use ballot 

measures to broaden empowered inclusion within institutions of representative government. In 

fact, it appears that the mere existence of the citizens’ initiative in a state was able to motivate 

the extension of suffrage, perhaps by legislators who were attempting to pre-empt a popular vote 

on the issue (Banaszak, 1996: 184). The looming prospect of a vote also provides a focal point 

around which non-electoral representatives can mobilize to provide public education campaigns 

and attempt to gain acceptance of their claims (Banaszak, 1996: 159). In the United States, these 

strategies were successful because suffrage activists were able to develop and share innovative 

tactics, whereas the Swiss movement was considerably more conservative. The authenticity of 

this movement was finally called into question by women’s liberation activists in the 1960s who 

protested the SVF, chanting slogans such as “75 years working for suffrage is no reason to 
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celebrate” (Banaszak, 1996: 18). Although the long process of public education pursued by the 

SVF may have laid the groundwork for the success of the 1971 referendum, a younger 

generation of activists played a key role in providing a different set of representative claims that 

were more confrontational and less willing to compromise in demanding suffrage. Notably, the 

earlier generation of suffrage activists attempted to talk to the younger protestors, although there 

was little success in bridging the gap between these two groups (Banaszak, 1996: 842).  

 Contestation over the claim to represent those who wanted women’s suffrage illustrates 

how a systemic approach can clarify the short and long-term contributions of non-electoral 

representatives to empowered inclusion. Lacking the formal empowerments of voting, both 

movements still sought to mobilize around referendum campaigns. However, the older advocates 

behaved as if they already had relevant empowerments that would subject them to a number of 

duties to behave more deliberatively and make space for all possible participants (Fung, 2005). 

By contrast, the younger advocates sought to represent the interests of what they saw as their 

constituents in a way that allowed for protest, rather than dialogue, and the promotion of self-

interest over generalizable interests (Kuyper, 2016: 8). Examples from the Swiss cantons suggest 

that these confrontational representative claims were actually more effective in bringing about 

the enfranchisement of women than the non-confrontational strategy (Banaszak, 1996: 178–180). 

 In other words, non-electoral representation can improve empowered inclusion in ballot 

measures, particularly for those who are affected by a vote by lack formal empowerments. 

Mobilization by non-electoral representatives around spaces of disempowerment – such as 

collecting initiative signatures or organizing public education campaigns – can generate both 

inclusion and empowerment by translating diverse discourses into consequences. These 

consequences may include forcing the hands of legislators who make up empowered spaces or 

persuading voters to cast ballots in favour of women’s suffrage. In cases like the 1971 Swiss 

referendum, the result is a long-term, institutionalized increase in empowered inclusion by 

extending the right to vote to women. Similarly, in the period from 1945-1968, twelve 

amendments to the constitutions of U.S. states were introduced to extend suffrage and eleven of 

these succeeded (Gazey, 1971: 132). 

 Of course, empowered inclusion is not always so cleanly realized. The problem is 

considerably thornier when citizens are being asked to restrict rights. Additionally, the rights 

being voted on were seen as an extension of a right already enjoyed by men, rather than 
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understood as a special right that would give women unique privileges. Representative claims 

that fail to frame the expansion or preservation of rights in universal terms appear to be less 

viable ways of mobilizing broad constituencies in support of an issue, which is necessary in 

majoritarian ballot measure campaigns (Eisenberg, 2004). Furthermore, although Swiss women 

lacked political rights, they enjoyed many other rights that served as valuable empowerments 

that underwrote their capacity to organize, assembly, and speak publicly. However, in cases 

where those who would be subjected to policies being voted on in ballot measures lack such 

protections, non-electoral representation remains a valuable avenue of contestation, especially 

when those who are included and empowered in various ways take up the cause of those who are 

more vulnerable.  

 

5.5 Conclusion 

Despite the apparent importance of the absence of representation for theories of direct 

democracy, in practice, totally unmediated ballot measures seem to face more frequent normative 

challenges than mediated ones (Budge, 2006: 73). This is because representation remains a key 

way of fulfilling democratic functions around ballot measures. Representatives ensure 

empowered inclusion of individuals, groups, and discourses by amplifying, organizing, and 

mobilizing support, even if the represented constituencies cannot vote. Representatives can set 

the agenda by initiating referendums and can ensure deliberative accountability by questioning 

existing representative claims and offering new ones. Representatives can also make decisions, 

as when concerns about ballot measures drive legislators to take action rather than going through 

with a popular vote.  
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Chapter 6: Collective Agenda-Setting and Ballot Measures 

Agenda-setting refers to the process by which a set of feasible issues is narrowed down to 

a set of issues that are actually considered and to a set of alternatives from which a final decision 

is made (Riker, 1993: 2). Agenda setting power refers to the ability of actors to add items to the 

agenda, block items from the agenda, or control the sequence in which issues are considered 

(Rasch, 2014). In many democratic systems, the power to introduce legislation remains 

predominantly concentrated in the hands of elected representatives, leaving citizens to try to 

shape the agenda indirectly through public opinion campaigns and the threat of retrospective 

sanctioning in elections (Kriesi, 2005: 7). In Dahl’s classic formulation, democratic agenda-

setting requires that citizens “have the exclusive opportunity to decide how and, if they choose, 

what matters are to be placed on the agenda” (Dahl, 1998: 38). Can ballot measures distribute 

agenda-setting power in ways that allow them to contribute to the functions of democratic 

systems?   

I argue that legislative formality and respect for disagreement are the key principles of 

legislation for making sense of how ballot measures can contribute to the function of collective 

agenda-setting. First, the principle of legislative formality affirms the importance of “highly 

stylized rules of procedure” in allowing diverse groups of people to talk to each other in a 

meaningful way that avoids misunderstanding (Waldron, 2016: 162–163). These rules take on a 

different form in ballot measures than legislatures, focusing instead on issues such as the 

requirements necessary for a petition to initiate a popular vote. It remains notable that in relation 

to agenda-setting these rules are often much more clearly defined in relation to citizen-initiated 

ballot measures, rather than government-initiated ones. Second, the principle of respect for 

disagreement is realized when there are structural features that prevent false consensus by 

enabling “rival views to confront one another in debate, so that all of those involved in 

lawmaking hear all that is to be said against, as well as all that is to be said in favor of, the 

legislative proposals in front of them” (Waldron, 2016: 159).  

Both of these principles suggest the need for institutions that set clear rules about how 

agenda setting power is to be distributed. These could include requiring advice from electoral 

management bodies on question wording or the creation of institutions that better allow citizens 

to contest the agendas set by elected representatives. Commonly used institutional designs for 

ballot measures fail to do so by reducing issues to binary ‘yes’ or ‘no’ questions. I suggest that 



95 

 

the increased use of multi-stage ballot measures and counterproposals could reaffirm the 

importance of respect for disagreement by allowing the agenda to better reflect the full set of 

legislative proposals being seriously considered.  

Democratic agenda-setting also requires that the agenda is perpetually open to revision 

and issues cannot be foreclosed entirely (Chambers, 2001; Gutmann and Thompson, 2004: 7). 

Yet, referendums appear to suffer from problems of irreversibility. Popular votes can serve as 

“super-precedents” that prevent legislators from revisiting issues that were previously decided 

(Donovan, 2007). I outline three kinds of irreversibility – political, legal, and inherent – and 

contend that the best way to avoid the problems associated with irreversible decisions is to 

provide mechanisms that make it possible to challenge this framing.  

 

6.1 Agenda Control and Ballot Measure Institutions 

Existing institutions for ballot measures distribute agenda-setting power in different ways 

that can be theoretically arrayed from greatest collective agenda formation to least. Government-

initiated referendums appear to have the weakest claim to collective agenda formation, followed 

by reactive referendums that allow citizens to demand a popular vote on a piece of legislation 

introduced by elected representatives. Indirect initiatives allow citizens to introduce an idea to 

the agenda, but give elected representatives a chance to modify it and a popular vote only occurs 

if elected officials take no action. At the far opposite end from government-initiated referendums 

are popular initiatives that allow citizens to be proactive in putting an issue on the agenda to be 

voted on by all citizens. Popular initiatives theoretically have the capacity to diminish the 

agenda-setting power of legislatures and political parties (Kobach, 1993: 157). In this section, I 

draw on existing research to illustrate the complexity of setting the agenda within ballot measure 

processes.   

  

6.1.1 Government-Initiated Referendums 

Ad-hoc referendums are the most commonly used type of ballot measure and there is a 

widely-held belief that these are normally motivated by an “informed expectation that the 

outcome will be favourable” (Smith, 1976: 9). Ljiphart similarly claims that “when governments 

control the referendum, they will tend to use it only when they expect to win” (Lijphart, 1984: 

204). Mendelsohn and Parkin also note that “In theory, referendums are designed to permit 
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citizens to make decisions about public policy, but in practice referendums are used strategically 

by governments or groups” (Mendelsohn and Parkin, 2001a: 2).  

Morel (2001) develops four motivations that lead governments to initiate ballot measures 

– resolving tensions, political obligation, plebiscitary affirmation, and legislative change –  

which shed light on the agenda-setting strategies available to the initiator. Governments may 

initiate ballot measures to resolve tensions within the governing party or coalition. In some cases, 

minorities within the government demand a referendum because they have little support from 

other elites or the broader public, as in the 1997 New Zealand referendum on retirement savings 

or the 2011 referendum on the alternative vote in the UK. More powerful actors within the 

governing party or coalition may allow the referendum but will try to negotiate terms that are 

advantageous to their preferred outcomes, such as the UK’s Conservative Party being free to 

campaign against their coalition partner in the 2011 AV vote (Curtice, 2013: 217). In some 

instances, powerful actors miscalculate and fail to set the agenda in a sufficiently advantageous 

way to produce the desired result. A clear example is the Brexit vote, which Prime Minister 

Cameron promised prior to the 2015 election in order to placate the Euroskeptic wing of his own 

Conservative party.   

 A second motivation is political obligation, which leads to a ballot measure when 

“governments could not have afforded not to consult the people on the matters put to the 

referendum” (Morel, 2001: 60–61). When governments face significant political pressure to hold 

a popular vote on an issue, there is a sense in which they are only formally the initiator of the 

resulting “politically obligatory referendum”. These political pressures have various sources. 

When the general public is skeptical of a proposal and elections are drawing near, parties will 

champion a referendum in an attempt to earn more votes by being responsive to public demand 

(Dür and Mateo, 2011). Morel (2001: 60–62) notes that precedent can also play an important role 

in these ballot measures, namely that issues that were previously subjected to a popular vote 

often make it difficult to enact future policy changes on the same issue without a ballot measure. 

This is the case for topics such as ascension to the European Union and electoral reform. 

Third, Morel suggests that governments initiate ballot measures to bring about legislative 

change when it is unavailable through other means. For instance, a government may put an issue 

to a popular vote when it is unable to implement a policy because it lacks a parliamentary 

majority (Closa, 2007). Tridimas (2007) provides a formal model that suggests that this strategy 
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is valuable to governments when the policy being voted on is closer to the preferences of the 

median voter than to the preferences of the median legislator.  

Lastly, Morel suggests that referendums may be used in a plebiscitary manner to mobilize 

support for the government. To do so governments initiate an ad-hoc referendum that they fully 

expect to win in anticipation that it will increase support, particularly for an upcoming election. 

Yet, Morel’s list of motivations is not exhaustive as it omits at least one other way that 

governments may strategically use the referendum. The inverse of the plebiscitary motivation is 

when governments initiate ad-hoc referendums in order to abdicate responsibility for a decision 

or “pass the buck.” Instead of putting popular policies on the ballot to increase electoral support, 

governments take this course of action to avoid making a controversial decision that could 

reduce their electoral support (Kobach, 1993: 67–68). It appears that this strategy remains 

relatively rare in practice (Damore et al., 2012: 7; Gazey, 1971: 131), although there are also 

notable examples such as Metro Vancouver’s 2015 referendum on funding for public 

transportation.  

 

6.1.2 Mandatory Referendums  

There is a notable subset of politically obligatory ballot measures that has its roots, 

paradoxically, in legally compulsory referendums. The existence of regulations regarding 

compulsory referendums, issues on which a popular vote is legally required, is not merely legal. 

In many instances, there is a political debate about whether or not a referendum is necessary 

since some jurisdictions, such as New Zealand, allow parliamentary supermajorities to pass 

legislation that would otherwise require ratification through a compulsory referendum (Lundberg 

and Miller, 2014: 4). However, the referendum requirement raises the political cost of such 

parliamentary action, encouraging governments to actually initiate a popular vote instead 

(Prosser, 2016). A related possibility is that the existence of a legal requirement to initiate a 

referendum can limit the agenda by imposing a seemingly insurmountable threshold that 

prevents an issue from being put back on the agenda at all.   

 

6.1.3 Citizen-Initiated Ballot Measures 

While democratic theorists disagree about the appropriateness of granting minorities 

substantive decision-making power, there are various benefits in using submajority rules to allow 
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minorities to make procedural changes to the status quo (Vermeule, 2007: 90). One key feature 

of both initiatives and reactive referendums is that they distribute agenda-setting power to allow 

minorities to “force a kind of public accountability and a kind of transparency upon majorities” 

(Vermeule, 2007: 85, 91). These rules are common in legislatures and are understood to improve 

the epistemic quality of outcomes, as well as their democratic legitimacy, by broadening 

inclusion. It is both legally and politically difficult for majorities to reverse the achievements of 

minorities who succeed in putting issues on the agenda through the collection of signatures 

(Vermeule, 2007: 87). Of course, majorities still have the opportunity to prevail in the final 

popular vote, although the underlying logic is that minorities should be able to demand publicly 

justifiable reasons for why a decision is being made or a topic is not being addressed. 

In theory, this is a compelling explanation of how citizen-initiated ballot measures can 

contribute to the process of collective agenda-setting by reaffirming the principles of a duty of 

care and providing formal legislative tools to set the rules for such distributed agenda-setting. 

However, in practice the use of citizen-initiated ballot measures is not so straightforwardly 

democratic. The power granted to minorities is likely to be shaped by the broader political 

context and is often leveraged by relatively powerful minorities that are well-represented 

elsewhere in the democratic system, rather than by those who are meaningfully excluded.  

Agenda-setting power is widely distributed but relatively restricted in reactive 

referendums, in which citizens initiate a ballot measure on a piece of legislation that has been 

proposed or passed, depending on the jurisdiction. In some sense, the locus of agenda setting in 

reactive referendums largely resides with the legislature while the actual power of initiative 

resides with citizens at large. Institutions like the Swiss facultative referendum, which allows 

voters to demand a referendum on legislation passed by elected representatives, can be 

understood as giving citizens the right of refusal over legislation, but citizens are unable to set 

the agenda themselves (Cheneval and el‐Wakil, 2018). This stands in contrast to initiatives, 

which allow citizens to choose the topic to be put on the ballot and initiate a popular vote.  

Similar to government-initiated ballot measures, the motivations of the initiator have 

important consequences for the resulting agenda. One motivation is that citizens want to contest 

elected representatives that are seen as disconnected and unresponsive (Jäske, 2017). In 

response, ballot measures are often the result of grassroots campaigns at the local level (Adams, 

2012) or interest groups, either of whom press an issue onto the agenda when it is not taken up 
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by legislators (Damore et al., 2012). In these cases, the agenda is generally broadened to bring 

more issues from the feasible set into the set of actually considered issues. In jurisdictions where 

other citizens or legislators are permitted to place counterproposals on the ballot, the set of 

alternatives that is voted on may be broadened as well as other actors respond to a wider set of 

considered issues.  

 

6.2 Regulation of Agenda Control 

In this section, I focus primarily on manipulation of agendas which, given the various 

paradoxes of collective choice, means that “the agenda partially determines the outcome” (Riker, 

1993: 2). Manipulation of various kinds is relatively common in ballot measures (Setälä, 1999: 

161), in part because ballot measures in many jurisdictions remain relatively uncommon 

occurrences and regulations governing their use often remain weak or non-existent. As a result, 

restrictions on manipulation of the agenda are often primarily political, rather than regulatory.  

The best existing study of the regulation of referendums focuses on the indicators derived 

from the Venice Commission’s Code of Good Practice on Referendums, although it 

unfortunately focuses on the campaign, rather than the initiation process (Reidy and Suiter, 

2015). The Code suggests that governments should observe a number of limits on their agenda-

setting power. For instance, “The question put to the vote must be clear; it must not be 

misleading; it must not suggest an answer; electors must be informed of the effects of the 

referendum; voters must be able to answer the questions asked solely by yes, no or a blank vote” 

(Venice Commission, 2007). The Code also suggests that governments should not impose 

quorums on turnout or attempt to manipulate question wording in other ways.  

The Code of Good Practice on Referendums is largely limited to European countries, but 

even there it appears to be inconsistently observed. For instance, Hungary’s recent referendum 

on refugees was defeated because it had a quorum requirement. Similarly, it’s not clear that 

voters in the United Kingdom were truly “informed of the effects of the referendum” considering 

the widespread sentiment of ‘regrexit’ and debate about a ‘hard’ versus ‘soft’ Brexit. Other cases 

more closely reflect the principles of the Code, such as municipal ballot measures in Flanders 

where “the question has to be phrased in a way that only requires a ‘yes’ or ‘no’ answer, in order 

to avoid any ambiguity” (Beckers and Billiet, 2010: 6–7). The United Kingdom’s Political 

Parties, Referendums and Elections Act 2000 (PPERA) requires the Electoral Commission 
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“consider the wording of [a] referendum question and to publish a statement of our views as to 

its intelligibility” (The Electoral Commission, 2018), although the wording is ultimately left to 

Parliament. Such regulation also does not address the capacity of governments to leave viable 

choices off the ballot while still claiming to have put the issue to a vote. For instance, although 

the Conservatives acquiesced to the Liberal Democrats’ demands for a referendum on electoral 

reform, the Conservatives refused to put the Liberal Democrats’ preferred system of proportional 

representation on the ballot, choosing the alternative vote instead (Curtice, 2013: 217; Lundberg 

and Miller, 2014: 15–16).  

Overall, it’s not obvious that all of the regulatory measures spelled out by the Code or 

other legislation are appropriate or sufficiently comprehensive. The Code does little to explore 

how governments will be constrained or incentivized to adhere to its recommendations. In 

general, governments have considerable control over the agenda when they initiate ballot 

measures. As Lundberg and Miller put it, governments try to minimize uncertainty about the 

result by using “supermajority requirements, the inclusion of complicated questions and multiple 

options, staging multiple referendums, or making strategic use of unpopular options” (2014: 6–

7).48 However, the ability of governments to manipulate procedures can be constrained by 

partisan opposition (Damore et al., 2012), particularly in multicameral systems or when a 

government only holds a minority of seats. These constraints suggest that manipulation is likely 

unavailable in cases where the motivation for initiating a ballot measure is primarily legislative 

because similar obstacles obstruct both the substantive legislation as well as that enabling the 

ballot measure. 

 

6.3 How Manipulation Undermines Legislative Principles  

 Agenda manipulation pits the principle of legislative formality against the principle of 

respect for disagreement. The principle of legislative formality indicates that communication 

between diverse groups is not like a conversation, but more like proceedings which need to be 

organized by clear rules of engagement (Waldron, 1999a: 70). In terms of ballot measures, 

formal rules clarify who is allowed to trigger a popular vote and under what conditions, who 

                                                 

 
48 To be clear, the examples listed here include both procedural manipulation (e.g. supermajority requirements, 

multiple referendums) and agenda manipulation (e.g. complicated questions, multiple options, strategic use of 

unpopular opinions).  
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writes the questions, the voting rules to be used, and whether a quorum exists. Of course, 

adherence to these formal rules is entirely compatible with heresthetical strategies that are more 

interested in promoting a particular outcome than hearing what is to be said on all sides of an 

issue. In fact, governments may often have the capacity to change the rules of ballot measures, 

suggesting that formal rules have limits. Citizen-initiated ballot measures often have formal rules 

that cannot be easily changed by those who they govern, given that elected representatives have a 

generalized incentive to uphold these rules. However, the formal rules that govern citizen-

initiated ballot measures citizens also enable citizens to set the agenda in ways that might allow 

them to register their disagreement with ballot measure processes and, perhaps in some 

circumstances, prevent or sanction the manipulation of formal rules by political elites.  

Formal rules requiring binary choices for ballot questions obscure various kinds of 

disagreements, such as “no for the time being – although not necessarily opposed in principle” 

(Barber, 1984: 286). When faced with take it or leave it questions, citizens are allowed to 

disagree, but only in a thin sense. It is a relatively common view that ballot measures ask citizens 

to weigh in on legislation for which they “can neither draft the terms nor suggest amendments” 

(Taillon, 2017: 169).  These problems are especially common in government-initiated ad-hoc 

referendums where the pursuit of strategic motivations is often relatively unimpeded by formal 

rules, including the process by which options make it onto the ballot. Yet, the Venice 

Commission’s Code reinforces the fact “that complex issues tend to be broken down into 'this 

option or nothing', yes/no questions” that are set by powerful actors (Parkinson, 2006a: 171). The 

underlying criticism is, essentially, that respect for disagreement is undermined, particularly 

where citizens lack capacity to influence the ballot options.   

Of course, it is probably undesirable to give up on legislative formality as well, given that 

a common criticism of referendums is that the lack of such rules permits a small but powerful 

group to set the agenda in a way that precludes meaningful conversation between the mass public 

and the initiator of the ballot measure. While voting yes or no on a specific proposal is a 

common feature of voting in legislatures, the context is distinct since legislation there is an 

iterative process of deliberating, negotiating, amending, and voting. The mass character of 

elections suggests that several modifications might be necessary, such as allowing runoff 

referendums, two-stage voting processes, or even leaving the status quo off the ballot and asking 

voters to choose between two alternatives to the status quo. These proposals all run against the 
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recommendations of the Code although they might better harness a democratic division of labour 

in order to make the ballot measure process more functionally similar to legislatures, even if 

there are important institutional differences.  

Formal rules may at first appear to be incapable of addressing the considerable discretion 

that many governments hold over the decision to call a government-initiated referendum. That is, 

while the question may not be misleading, governments may choose to hold referendums on 

issues that are already loaded with misperceptions. Yet, rules that formalize the ability of citizens 

to register their disagreements might counterbalance the inherent potential for manipulation. 

Much existing regulation focuses on granting public resources to competing sides of a 

referendum and imposing regulations on contributions and spending. A better strategy might be 

found in guaranteeing publicly-provided information campaigns to voters, such as voters’ guides. 

If the government is deemed an untrustworthy producer of material on its own referendum, then 

it may be useful to delegate this responsibility to an independent trusted body, like an electoral 

commission or a mini-public (Warren and Gastil, 2015). Evidence from New Zealand suggests 

that it may be possible that misinformation and more complex ballot designs with multiple 

choices may be at least partially offset by a robust public information campaign (LeDuc, 2015). 

Citizens are, in some ways, more limited in their capacity to manipulate the agenda than 

governments. Perhaps the most notable limitation is that for citizens to effectively set the agenda, 

they need to be able to collect enough signatures to qualify the initiative. Of course, in some 

instances the threat of a signature campaign alone might put the issue on the agenda and lead to 

legislative action (Gerber and Hug, 2001; Kobach, 1993: 6). Some jurisdictions include other 

limitations, such as regularly scheduled deadlines for petition qualification and pre-planned 

voting days that limit the ability of citizens to take advantage of timing in the way that 

governments can. Citizen-initiated ballot measures may also be vulnerable to countermeasures 

from legislators who seek to introduce new alternative policies to either complicate the agenda 

and dilute support or who introduce a similar, but distinct alternative.  

The capacity of citizens to shape the agenda also varies depending, in large part, on the 

types of citizen-initiated ballot measures that are permitted within a jurisdiction. Popular 

initiatives allow citizens wide latitude in setting the agenda as these devices can bypass 

legislators entirely. Popular initiatives technically allow virtually any issue to be put on the ballot 

and voted on by the broader population. By contrast, indirect initiatives allow citizens to force 
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legislators to consider an issue, with the threat of a popular vote serving as a credible threat to do 

so. Indirect initiatives are distinct from popular initiatives because the former allows the agenda 

to be changed through interactions with the legislature while popular initiatives provide 

petitioners with, theoretically, unlimited capacity to set the agenda.  

However, the implications of the agenda-setting capacity of initiatives go beyond the 

issue being voted on, which is sometimes of secondary importance. In the Swiss case, groups 

who are successful in triggering initiatives or facultative referendums may find themselves 

included in future consultations as governments try to avoid disruptive popular votes on 

forthcoming legislation (Kobach, 1993: 136–137). Citizen-initiated ballot measures are 

occasionally sponsored by political parties or their supporters not to change policy, but to force 

an election candidate to take a stand on an initiative or to prime an issue to increase registration 

or turnout (DuVivier, 2007: 1049–1050; Kousser and McCubbins, 2005). In these cases, the 

agenda may be designed precisely to be divisive, rather than to bring about policy change. 

Furthermore, political parties and other “veiled political actors” may attempt to hide their 

involvement in order to obscure the true sources of funding and maintain the appearance that the 

campaign reflects grassroots interests, rather than the interests of powerful or wealthy actors 

(Garrett and Smith, 2005). Here, we return to the problems of misrepresentation addressed in the 

previous chapter and the potential that actors will strategically manipulate the agenda when 

possible.  

 

6.4 Contesting Agenda Control 

While manipulation is unavoidable in any decision-making procedure, some formal rules 

are better suited to preserving respect for disagreement than others. I contend that ballot 

measures should be designed with formal rules that govern the interactions between ballot 

measures and legislative institutions. This would facilitate, at its best, a deliberative process of 

co-creation, while also providing tools to allow contestation of attempts at manipulation. Daly’s 

(2015) republican defence of ballot measures picks up on arguments advanced by others that 

ballot measures provide “security against misrule” by allowing citizens to contest decisions made 

by governments in other venues, particularly legislatures (Elster, 2013; Qvortrup, 1999b). In 

other words, the hope is that ballot measures might not simply be tools of manipulation, but 

might be used to contest manipulation, primarily within legislatures. Indirect initiatives, 
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counterproposals, and reactive referendums all have formal rules that acknowledge that agenda-

control should not be monopolized by a single institution.  

There are many variations on the precise details of the indirect initiative process (see 

Stern, 2011) although fundamentally it allows citizens to qualify a proposal via petition, which is 

then given to the legislature. If the government does not come to an agreement with the 

petitioners over an amended measure or pass the measure within a predetermined period of time, 

then the measure is put to a popular vote. Indirect initiatives, in some instances, allow 

counterproposals or amendments from legislators that can be accepted by the proposer without 

reauthorization from the signatories. In Switzerland, indirect initiatives allow the petitioners to 

withdraw their initiative prior to a vote if they reach a compromise with the legislature. While 

this type of negotiated agreement is unavailable in many jurisdictions, it demonstrates a 

distribution of agenda-setting power without necessarily turning over decision-making power to 

the mass public.  

While both indirect and popular initiatives distribute agenda-setting power, popular 

initiatives do so in a way that can be antagonistic to representative institutions whereas indirect 

initiatives allow for citizens and elected representatives to bargain or compromise. However, in 

instances where governments are clearly non-responsive to widely held citizen demands, popular 

initiatives may be more appropriate as they allow citizens to move past governments that would 

use features of the indirect initiative to strategically dismiss the concerns of citizens, say by 

developing counterproposals or not responding to a proposal in an attempt to wait out the 

demand. All of these considerations suggest the need for substantially higher thresholds for the 

use of popular initiatives over indirect initiatives (Miller, 2000). That is, the popular initiative is 

a significantly more powerful tool and thus the cost of access should be limited to citizens or 

groups who are able to mobilize more than a small group of interested citizens. The indirect 

initiative, by contrast, faces possible checks on its power not only by the broad voting public, but 

also by elected representatives.   

The ability of legislatures to offer counterproposals may similarly encourage negotiation 

and widen the set of alternative proposals in ways that make it more difficult for initiators to 

make “a take-it or-leave-it offer to voters” that forces “the public to pass measures much closer 

to [the initiator’s] own ideal policy than to the preferences of the median voter” (Fishkin et al., 

2015: 1031). Ellis suggests that this is exactly what occurred with popular initiatives on 
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legislator term limits and tax reduction. Citizens preferred implementing term limits and cutting 

taxes to the status quo, although the term limits and tax cuts they approved may have been more 

extreme than if citizens had been able to amend the question or vote between several different 

options (Ellis, 2003: 40–41).  

Another conceivable form of democratic innovation that could encourage compromise 

might be found in citizens’ counterproposals (Altman, 2014). In contrast to legislative 

counterproposals – which allow legislatures to respond to popular initiatives by placing another 

measure on the ballot so that voters can choose between the status quo, the initial proposal, or the 

counterproposal (Altman, 2011: 14) – citizens’ counterproposals might originate in deliberative 

mini-publics or citizen petitions similar to the initiative process. This could expand the scope of 

counterproposals so that citizens can contest the agenda-setting power of legislatures that initiate 

referendums. The possibility of this power might lead governments to avoid framing the issue in 

the most advantageous ‘take-it or leave it’ manner.  

Attempts to manipulate the agenda might also be limited by independent bodies. 

McCormick suggests that the creation of a tribune that is allowed to call a referendum once a 

year (McCormick, 2011: 184). Another way of minimizing manipulation would be to require that 

questions are drafted by independent electoral bodies to prevent initiators from drafting complex 

questions that might mislead voters (Reilly, 2010: 55) and would allow for some, admittedly, 

elite deliberation to influence the agenda-setting process. A practice that synthesizes some of the 

strengths of both of these approaches can be found in the British Columbia Citizens’ Assembly, 

which was a mini-public designed to deliberate about alternatives to the province’s single-

member plurality electoral system and then decide whether to recommend the adoption of an 

alternative system. The mini-public was empowered to trigger a 2005 referendum on the issue if 

it recommended such a change. 

 

6.5 The Lobster Trap: Are Ballot Measures Irreversible?  

It is worth addressing the problem of irreversibility from the perspective of collective 

agenda formation since it suggests that the results of previous ballot measures can limit the 

agenda and capacities for collective agenda formation. Because some theories of democracy see 

the results of a popular vote as the declared will of the people, any attempt to revisit a decision, 

no matter how ill-conceived, can be perceived as undemocratic (cf. Morel, 2017: 152). The end 
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result is that the resulting campaigns often resemble ‘lobster traps.’ Simone Chambers explains 

the idea by noting that Quebec Premier Jacques Parizeau suggested that voting for sovereignty 

felt like a “lobster trap: once Quebeckers had voted yes they would be like lobsters with the trap 

door closing behind them, unable to escape their fate” (Chambers, 2001: 247). Such a state of 

affairs seems undesirable since “the possibility of reversing a decision somewhere down the line 

when more information is available or the debate takes a new turn is a very important component 

to stable democratic decisions” (Chambers, 2001: 247). 

Chambers suggests that the problem with irreversibility is that it ends the process of 

deliberation. However, there are other notable reasons to worry about irreversibility that move 

beyond deliberative models. Adam Przeworski’s (1999) analysis of elections as institutions that 

maintain the stability of democracy by providing a non-violent way of resolving conflicts 

suggests that the losing candidates observe the results of elections because they know that, in a 

democratic system, there will be a future opportunity to revisit the question of who forms 

government and the peaceful resolution of this question through the ballot box is preferable to a 

violent struggle for power. However, this possibility seems to require that the agenda remains 

open to issues that have previously been decided by referendum. 

An alternative explanation of why we ought to worry about irreversibility can be found in 

the tension between democratic procedures and future generations. The ideal of self-government 

seems to be at odds with the possibility of a past people ruling over a present one. This problem 

was identified long ago by Thomas Jefferson in a letter to James Madison in which he asked 

“Whether one generation of men has a right to bind another” (Jefferson, 1789). In short, 

Jefferson’s answer was no, suggesting that even the ability to repeal a law was inferior to having 

laws expire after a designated period. Contemporary political theorists have renewed interest in 

similar questions. Dennis Thompson argues that democratic procedures tend to produce laws that 

are biased “in favor of present over future generations” and that some legislation has effects that 

cannot be reversed (Thompson, 2010: 17). While this problem affects virtually all decisions to 

some extent, these problems are exacerbated in the case of ballot measures due to widespread 

agreement among citizens and elected representatives that decisions taken by ballot measure are 

irreversible, or at least more difficult to undo than other decisions. This seems to stem from 

continued populist or direct democratic understandings of ballot measures that see decisions 



107 

 

taken by ballot measure to be more legitimate or democratic and thus deserving of increased 

stability.   

Problems of irreversibility also appear to be tied to departures from the status quo. A 

decision to remain with the status quo can appear to be more easily revisited than a decision to 

depart from the status quo.49 For instance, decisions made by referendum in Switzerland “cannot 

be overruled except by another referendum. However, the government is free to attempt to pass a 

law or constitutional amendment again after it has been rejected in a referendum” (Kobach, 

1993: 41). This is illustrated by the phenomenon of “double referendums” (Atikcan, 2015), 

where voters are asked to vote on the same issue twice after initially failing to change the status 

quo. Similarly, many petitioners whose initiatives fail can initiate the same or similar petitions in 

future referendums. That is, these issues can be subjected to a second referendum because the 

status quo persisted initially, unlike votes to move away from the status quo (Lacey, 2018). As 

such, the problem of irreversibility does not really apply to reactive referendums as these are 

fundamentally conservative and seek to preserve the status quo (Kobach, 1993: 89).50 Voting to 

reject a piece of government legislation is rarely interpreted as preventing any future change to 

the status quo, as evidenced by the fact that facultative referendums in Switzerland are often 

followed by new legislation on the issue.  

 

6.5.1 Institutional Design and Irreversibility 

Rather than speak simply of irreversibility, it is worth outlining three subtypes – inherent, 

political, and legal – are often associated with other types of ballot measures, such as ad-hoc 

referendums and initiatives, although these distinctions are rarely made in a way that makes it 

possible to analyze the different implications for agenda setting. The level of each of these types 

of irreversibility can vary and particular cases may be characterized by multiple types of 

irreversibility, which can compound and make it difficult to reverse a decision.  

                                                 

 
49 Of course, the literature on ‘drift’ as a type of institutional change suggests that this is an oversimplification 

(Hacker et al., 2015). 
50 Mandatory referendums seem to fall somewhere between reactive referendums and all other types. This is because 

mandatory referendums are often ad-hoc in the sense that they occur because the government chooses to pursue 

constitutional or legislative changes that require a popular vote. If a mandatory referendum occurs instead because it 

is scheduled to occur at regular intervals, such as recurring votes to renew the constitutions of some US states (The 

New Republic, 2008) and New Zealand’s votes on alcohol (Dostie and Dupré, 2016), then the results are unlikely to 

be considered irreversible, particularly if there is another such referendum scheduled to occur in the future.  
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Inherent irreversibility arises when the nature of the decision makes it difficult to undo. 

For instance, a referendum on destroying a monument or building is irreversible because it is 

virtually impossible to undo this destruction. Many political decisions are not quite so 

irreversible, although ballot measures that pertain to constitutional change or other fundamental 

issues are irreversible in some way. Electoral reform may also present an instructive example. 

For instance, there is a well-known difficulty in changing electoral systems, namely that 

governments generally prefer to retain the same rules that enabled their victory. Electoral reform 

is a rare event, although it has historically been more common to see systems adopt proportional 

representation as they move away from single-member plurality systems. Voting to adopt 

proportional representation makes it more difficult to build a coalition that would want to put 

electoral reform back on the agenda. The change thus makes an already difficult occurrence even 

more difficult to accomplish. Similarly, petitioners attempt to make their preferred policies 

“procedurally more difficult to alter in the future” by using ballot measures to embed them in the 

constitution, rather than as simple statutory law (Damore et al., 2012).  

There is also a tendency to use ballot measures to vote on issues that are inherently 

difficult to reverse. The underlying logic appears to be that the apparent permanence of the 

decision is such that ballot measures appear to be the only possibly legitimate way to make a 

decision. In other words, legislatures are known for the fact that legislation can be amended or 

repealed and so this seems to be an inapt procedure for making potentially irreversible decisions. 

For instance, there does seem to now be a precedent that electoral reform requires a referendum.  

Political irreversibility arises in instances when a ballot measure is understood as final or 

irreversible because it was the “will of the people.” This phenomenon is largely the same as what 

Donovan refers to as super-precedent, in which a decision “is immune from reconsideration 

across moderate spans of time—such that voters do not challenge the wisdom of their own 

decision over time and the citizen-initiated law also achieves a level of authority, such that it 

binds and constrains the behavior of legislators over time and prevents them from reconsidering, 

or reversing, citizen-initiated legislation” (Donovan, 2007: 193–194).  

Political irreversibility is stronger when there is agreement among key actors that the 

decision is final prior to the moment of voting. This framing may be used because there is an 

advantage in doing so, such as raising the stakes to increase turnout. Political irreversibility is 

similar to when governments commit themselves to observe advisory ballot measures, but 
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distinct because governments may follow through on the result of a ballot measure while 

accepting that revisiting that decision in the legislature or through another ballot measure is a 

legitimate possibility. A more modest form of political irreversibility arises when it is 

strategically unwise to advance an alternative to the status quo that has already been rejected by 

voters in a previous ballot measure. That is, even if the issue as a whole has not been removed 

from the agenda, it’s possible that the alternative set has still been reduced in size.  

One recent example of political irreversibility is when, in the final days of the Brexit 

campaign, Prime Minister David Cameron stated that a result in favour of the European Union 

would have significant consequences for future generations, who “can’t undo the decision we 

take. If we vote out, that’s it. It is irreversible. We will leave Europe – for good.” While 

rethinking the decision was certainly possible given the circumstances – including considerable 

demand for a second referendum – this possibility was partially foreclosed by a Prime Minister 

and party that committed to the idea that any decision would be the final word on the matter. The 

problem of irreversibility is compounded by the ad-hoc nature of the referendum such that a 

second referendum on the topic may be seen to have less force given the fact that the first 

referendum was overturned (Lacey, 2018). 

Legal irreversibility occurs when there are formal restrictions that limit the 

reconsideration of issues decided through ballot measures. For instance, no American state 

allows the governor to veto bills approved by the voters through the initiative process (Noyes, 

2015: 281). Perhaps the most famous example is California, where the legislature is not 

permitted to amend or repeal voter-approved statutes. States like Alaska and Washington also 

impose limits on amending and repealing decisions made through ballot measures, although not 

to this same extent (Miller, 2000: 1067; Waters, 2017). These regulations reflect the influence of 

the ‘direct’ versus ‘representative’ democracy paradigm, as they limit legislatures without 

narrowing the agenda for other ballot measures.  

These distinctions are certainly stylized and may overlap, although they should make it 

easier to clarify the nature of the problem and appropriate responses. These instances of 

irreversibility have implications for the processes of collective agenda setting and collective 

decision-making. Most immediately, it is worth highlighting that a decision that is considered to 

be irreversible is an issue that would be futile to try and put back onto the agenda. That is, while 

there are some issues that are appropriately irreversible from the perspective of democratic 
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theory, such as the abolition of slavery (Rawls, 2005: 151–152), many other issues cannot be 

truly understood as irreversible. The question in a democratic system remains: who decides what 

issues are irreversible and cannot be returned to the agenda? Overall, citizens should have 

considerable control over the agenda. As a result, I suggest that the three kinds of irreversibility 

outlined above underwrite distinct rationales for further democratizing the agenda-setting role 

when it comes to ballot measures.  

Legal irreversibility is generally accompanied by clear guidelines about how and when 

the result of a popular vote could be overturned and raises fewer concerns about the 

manipulation of agenda-setting since the outcome is revisable under certain conditions. Inherent 

irreversibility raises the stakes by indicating that some possible outcomes – whether on the ballot 

or not – will not be accessible to voters in the future. Political irreversibility hinges on the idea 

that the outcome of a process will be accepted as irreversible, although this procedural 

legitimacy may be undermined if citizens later come to doubt the integrity of the process, such as 

the selection of the ballot options. 

Unlike legal irreversibility, there is rarely a clear way forward in cases when politically 

irreversible decisions are challenged and so it is probably best to avoid claims of irreversibility 

or, at the least, build widespread agreement about what the ballot options will be. In cases of 

both political and inherent irreversibility, if the nature of the decision is such that citizens are 

being asked to decide, it’s unclear why citizens should not have a role in setting the agenda. This 

may already be the case, say if the vote itself is politically obligatory, but is less likely when the 

vote is motivated by strategic considerations amongst more powerful actors who frequently 

attempt to manipulate the agenda. However, the kinds of formal rules or institutions that are 

currently in place tend to push disagreement out, rather than channelling it to produce outcomes 

that are unlikely to be reversed because they enjoy widespread support. Ballot measure designs 

that allow citizens to set the agenda in an initial round of voting, such as in New Zealand’s two-

stage referendums, or that explicitly contest the question of irreversibility, such as British 

Columbia’s 2018 electoral reform referendum that promised a future referendum in the case of a 

departure from the status quo, provide institutional mechanisms that open up the agenda-setting 

process and ensure that the agenda remains open to revision.  
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6.6 Conclusion 

Highly charged public debate or mass abstentions about the options on the ballot are 

likely signs that some political actors suspect agenda manipulation has taken place. Such 

manipulation is facilitated, in part, by the absence of effective institutions to counteract such 

strategic action. This is not to say that reasonable disagreement about the appropriateness of the 

ballot options is impossible or that there needs to be consensus regarding the options. However, 

the possibility that allegations of manipulation will be used as a way of discounting the outcome 

raises serious concerns about the democratic potential of ballot measures. This point might be 

illustrated through an analogy with elections. Pluralism suggests that voters will disagree about 

which candidate in an election ought to win, although this does not significantly detract from the 

legitimacy of the winning candidate. Now, in instances where there is widespread disapproval of 

the legitimacy of a candidate as a candidate, rather than simply as disagreement over the 

desirability of the candidate winning, this may be a sign that the institutions used to select 

candidates – such as primary elections – have failed and are in need of reform. Of course, 

governments bear some responsibility for these decisions but once a ballot measure has been 

initiated, it can be difficult to change course so the solution, like so many others, is to design 

institutions in an attempt to check these kinds of decisions. I suggest that indirect initiatives, 

reactive referendums, and counterproposals are particularly adept at realizing the principles of 

both legislative formality and respect for disagreement. 

However, manipulation is not the only threat to collective agenda-formation. The results 

of previous ballot measures can also be seen to limit the set of feasible issues to be decided by 

either legislatures or ballot measures. This suggests that representatives should contest attempts 

to frame issues as being irreversible when they are not and to preemptively establish clear rules 

about the conditions under which decisions taken by ballot measure might be revisited.   
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Chapter 7: Collective Will-Formation and Ballot Measures 

The function of collective will-formation requires that citizens “know how their 

preferences relate to collective judgments, and to understand the reasons that justify collective 

judgments” (Warren, 2017a: 44). The democratic function of collective will-formation is distinct 

from the populist notion of the will of the people in several important respects. First, the populist 

account is an essentialist one that assumes that the will of the people exists prior to the existence 

of any relevant political institutions (Abts and Rummens, 2007: 408–409). This stands in 

contrast to a conception of will-formation as a process by which collectives generate wills that 

did not exist previously. Second, the democratic systems approach is more compatible with a 

process-based account of will-formation where legitimacy is granted not on the basis of an 

outcome, such as consensus, but on the existence of a procedure that allows individual citizens to 

reflect on how their values, preferences, and judgments relate to the values, preferences, and 

judgments of other citizens in the context of an issue of public concern (Chambers, 2004: 156). 

Third, it recognizes that the process of collective will-formation is often pluralistic since 

democratic politics is marked by the existence of competing collective wills on many issues 

(Warren, 2017a). 

As a democratic function collective-will formation is achieved when political actors are 

capable of communicating with one another and persuading others on the basis of acceptable 

reasons, free from coercion or manipulation. Legislative processes are structured in ways that are 

designed to promote a duty of care and responsiveness to deliberation. A duty of care requires 

that citizen-legislators have a sound understanding of whether a particular proposal will be 

desirable or not based on an evaluation of a new law’s effects on other citizens and existing laws 

(Waldron, 2016: 155–156). In theory, reading bills multiple times and sending bills to committee 

for further consideration constrains legislators from acting too hastily (Waldron, 2003: 390). 

Ballot measures largely lack these kinds of institutional incentives. There is one campaign period 

that culminates in a vote, usually with no possibility of amendment, rather than an iterated 

process of consideration, debate, and voting. 

The principle of responsive deliberation requires that opinions “must be held as opinions, 

and therefore open to elaboration, argument, correction, and modification” (Waldron, 2016: 

160). The principle of responsive deliberation goes both ways, requiring representative 

legislators to bring the views of their constituents to the legislature and citizens to be open to the 
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arguments presented by their representatives. Deliberation in legislatures seems to be supported 

by particular institutional features, such as multicameralism and the existence of non-public 

arenas for discussion and negotiation (Bächtiger et al., 2005). Some committees are non-public 

or have the capacity to hold in camera meetings that appear to make them key sites of 

deliberation within legislatures (Bächtiger, 2014; Rinne, 2016). What is important is not merely 

that committees are more deliberative than other parts of legislatures, but that the results of these 

deliberations are often taken up by the legislature more broadly, such as in the adoption of a 

committee’s recommendations.  

While voting is an important democratic practice, there is a still a need to preface it with 

deliberation, as in Goodin's (2008) recommendation to “talk first, then vote,” as this can structure 

disagreement, improve the quality of information available to voters, and ensure that decisions 

are made legitimate by the presence of good reasons. Ballot measures are frequently derided as 

non-deliberative events that allow elite actors to manipulate ill-informed citizens (Parkinson, 

2001: 132; Setälä, 1999: 79; Smith, 2009). Critics suggest that popular votes trade-off “the 

deliberation inherent in the legislative process in favor of a majoritarian process of the 

aggregation of individual opinions” (Mendelsohn and Parkin, 2001a: 17). James Fishkin (2011: 

91) contends that during referendum campaigns “people have little reason to think about the 

power we would have them exercise” and Claus Offe (2017: 22) argues that ballot measures are 

plebiscitarian devices that “de-emphasize requirements of consistency, compromise-building, 

and the reflection on consequences.” Benjamin Barber (1984) similarly notes that deliberation is 

a practice for ensuring reasonable, not unanimous decisions, although referendums as commonly 

used fail to produce reasonable decisions.  

Others are more measured in their evaluations. Simone Chambers concludes that while 

popular votes are not deliberative exercises, “they can be more or less deliberative” (Chambers, 

2009: 331). Some observers have also noted that popular votes provide a rare opportunity for 

citizens to deliberate about political matters between elections (Daly, 2015: 48). Ballot measures, 

especially reactive referendums, offer a tool for citizens to demand discursive accountability at 

virtually any time as “public opposition forces the government to justify and defend its policies” 

(Kobach, 1993: 153).  

The quality of deliberation prior to voting on ballot measures may be influenced by other 

features of the institutional context, such as the media system or voting rules (LeDuc, 2015: 147; 
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Parkinson, 2006a: 171). Some democratic theorists have suggested in passing that multi-stage 

referendums might reduce the shortcomings of direct democracy (Chambers, 2001; Mendelsohn, 

2000; Smith, 2009: 131–132). An alternative approach has seen mini-publics used in conjunction 

with ballot measures in Canada, Iceland, Ireland, the United Kingdom, and several U.S. states in 

an attempt to institutionalize public debate prior to popular votes. Mini-publics are small groups 

convened to deliberate, often made up of lay-citizens and selected by sortition or random 

stratified sampling from the broader population in order avoid self-selection models of 

participation that incentivize those with vested interests in a way that undermines deliberation 

(Bagg, 2015; Beauvais and Bächtiger, 2016; Warren, 2017a: 50). In this chapter, I outline how 

the combination of multi-stage referendum processes and deliberative mini-publics might 

improve the capacity of ballot measures to serve as focal points for collective will-formation by 

setting up institutional constraints and incentives that are more similar to those found in 

legislatures. This iterated procedure would alternate between moments of structured deliberation 

and voting on alternatives prior to voting on the status quo in ways that reflect the debates and 

amendments that precede the final votes on bills in legislatures.  

 

7.1 Multi-Stage Popular Votes in Theory and Practice 

While it is commonplace for legislatures to clearly structure voting on legislation across 

multiple readings, ballot measures are frequently one-shot events. However, there are both 

theoretical and empirical accounts of a variety of multi-stage ballot measure procedures. The 

most detailed account of multi-stage ballot measures is Barber’s suggestion that a referendum 

process in which voters can choose between more than two options and vote in a two-stage 

process would improve the quality of public discourse (1984: 284–285). The multi-choice format 

was designed to provide a set of options beyond the simple “yes or no” format of many popular 

votes. The second vote is intended to prevent rash action and elite manipulation by giving 

citizens an opportunity to “reevaluate the results of the first vote” (Barber, 1984: 286). This two-

stage referendum is supposed to mitigate the shortcomings of majority rule by deliberating prior 

to taking the vote, a process that occurs twice due to the iterated voting procedure (Barber, 1984: 

296; Goodin, 2008: 6; Landemore, 2012: 166).  

Barber's model has apparently never been put into practice but different types of multi-

stage referendums have been implemented. Perhaps the most obvious is the use of a runoff 
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voting rule to choose between three or more choices, although both mandate referendums and 

two-stage referendums have been used as well. 51 Mandate referendums allow voters to authorize 

governments to negotiate an agreement with the understanding that it will be subject to another 

popular vote to ratify it (Tierney, 2012: 266–269).52 A mandate referendum was used in 

Quebec's 1980 referendum on sovereignty, proposed for both the 2012 referendum on Scottish 

independence and the 2016 referendum on UK membership in the EU (Cummings, 2015; 

Guardian, 2016) and is required to take place if Greenland ever pursues independence 

(Mortensen, 2016: 16). While the 1980 Quebec referendum was marked by considerable 

manipulation, it is worth questioning whether there is a potential benefit to adopting the 

underlying design.  

Two-stage referendums have been used multiple times in New Zealand. The first two-

stage referendum was held in 1992 and 1993 to determine whether New Zealand would retain its 

single member plurality (SMP) voting system. In 1992, an advisory referendum asked voters two 

questions on a single ballot. First, whether they wanted to retain the current electoral system or 

choose a new one and, second, which of four alternative voting systems should replace SMP, 

which was decided by plurality vote. Nearly 85% of voters supported changing the electoral 

system and 70% of voters preferred mixed member proportional representation (MMP) over the 

other alternatives (Jackson and McRobie, 1998: 252). The following year, MMP defeated the 

status quo with 53.9% of the vote in a binding second referendum (Jackson and McRobie, 1998: 

255). New Zealand initiated another two-stage referendum on electoral reform in 2011, with 

essentially the same design, with the second stage to be held in 2014 between the status quo of 

MMP and the winning alternative. However, in the first stage 56.2% of voters chose to keep 

MMP and so the binding second stage was cancelled (Electoral Commission, 2013).  

A third two-stage referendum was held in 2015 and 2016 to determine whether or not 

New Zealand should adopt a new flag. The first stage presented five proposed designs for a new 

flag and voters were asked to rank the alternatives in the order of their preference with Kyle 

Lockwood's Silver Fern (Black, White and Blue) design winning in an instant runoff (Electoral 

                                                 

 
51 The use of instant runoff voting rules does not present an opportunity for deliberation between ballots and so I 

leave this possibility aside. 
52 Mandate referendums are distinct from 'double referendums' in which the issue of treaty ratification is voted on a 

second time in a referendum because ratification failed the first time. See (Atikcan, 2015). 
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Commission, 2015). The second stage asked voters whether they wanted to retain the current flag 

or replace it with the Lockwood design. In March 2016, the final result was 56.6% of votes in 

favour of retaining the current flag (Electoral Commission, 2016).  

There are several differences in the institutional design of the two-stage referendums on 

electoral reform and the two-stage referendum on the flag. In contrast to the electoral reform 

referendums, the second stage of the two-stage referendum could not have been cancelled by the 

vote in the first stage since the status quo did not appear on the initial ballot. This ensures that a 

second stage of voting takes place and creates an opportunity for further deliberation between 

ballots. Additionally, voters had the opportunity to vote on the status quo twice in the electoral 

reform referendum processes, which was the result of government manipulation in an attempt to 

preserve SMP. In contrast, the flag referendum process was designed to allow only one vote on 

the status quo. Two-stage referendums also vary in the voting rules used to determine the 

winning alternative to the status quo. The two electoral reform referendums used a plurality rule 

to choose from the set of alternative electoral systems while the flag referendum used an instant 

runoff voting rule to select an alternative flag design.  

These considerations suggest multiple possible configurations for the design of two-stage 

referendums, although there are more similarities than differences between the electoral reform 

processes and the flag process. For instance, both processes make a final decision on the status 

quo by using majority rule. The main difference appears to be that the opportunity to vote on the 

status quo twice in the electoral reform referendums makes it possible for a two-stage 

referendum to conclude after the first stage, as it did in 2011. Voting on the status quo first has 

the potential to eliminate the distinctive benefits of the two-stage referendum, namely that it 

allows citizens to deliberate between stages and set the agenda for the final ballot. As a result, I 

focus on two-stage popular votes that, like the flag referendum process, ask voters to first choose 

between two or more alternatives to the status quo in the first stage and to choose between the 

status quo and one alternative in the second stage.  

The major difference between Barber’s proposal and multi-stage popular votes in practice 

is that Barber’s design asks voters to voter multiple times on the same set of options. While some 

of Barber's (1984: 286) proposed choices, such as “no for the time being – although not 

necessarily opposed in principle, suggest postponement” attempt to capture richer information 

about voter preferences, this added level of detail provides little guidance as to which alternative 
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formulation voters might prefer instead. This problem would be aggravated in cases where the 

result of the first popular vote disagrees with the result of the second popular vote. Runoff 

referendums avoid this problem by asking the same question but gradually eliminating possible 

options. Both mandate referendums and two-stage popular votes are designed to prevent this 

kind of inconsistency by asking different questions in each stage of voting. Mandate referendums 

organize an initial vote on whether to negotiate and a second vote to ratify the negotiated 

agreement while two-stage popular votes dedicate one stage of voting to selecting one of several 

alternatives and one stage of voting to deciding whether to maintain the status quo. In contrast, 

two-stage popular votes allow voters to deliberate about a feasible set of concrete alternatives, 

choose one, deliberate about whether they prefer the winning alternative to the status quo, and 

then vote on the status quo.  

Even though these multi-stage popular votes are all ultimately decided by majority rule in 

the final vote, the structure of run-off and two-stage referendums accommodates a wider variety 

of options in a way that mitigates a common criticism of referendums, namely “that complex 

issues tend to be broken down into 'this option or nothing', yes/no questions” that are set by 

powerful actors (Parkinson, 2006a: 171). Furthermore, multi-stage referendums appear to offer 

citizens more opportunities for deliberation and agenda-setting. For instance, even though New 

Zealand’s first two-stage referendum was marked by government manipulation, observers have 

noted that a relatively high level of deliberation still took place (LeDuc, 2015: 147). The next 

section argues that multi-stage popular votes and mini-publics have complementary strengths 

that could be productively combined.   

 

7.2 Mini-publics and Popular Votes  

Mini-publics are often made up of lay-citizens and selected by sortition or random 

stratified sampling from the broader population in order to achieve descriptive representation and 

avoid self-selection models of participation that incentivize those with vested interests in a way 

that undermines deliberation (Bagg, 2015; Beauvais and Bächtiger, 2016; Warren, 2017a: 50). 

The participants in mini-publics can thus be understood as “citizen representatives” who 

represent those who are not present in these deliberative forums (Warren, 2008). Mini-public 

participants act as “facilitative trustees that underwrite their political judgments with trustworthy 

issue framing and information” (Warren and Gastil, 2015: 567). In other words, they can serve as 
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information proxies who provide trustworthy and credible cues to voters to help them overcome 

cognitive biases and elite manipulation. The value of these cues is that they are not provided by 

the ‘usual suspects’ but instead originate with a group of ‘ordinary citizens’ that is insulated from 

partisan politics in a way that encourages impartiality and deliberation (Boswell et al., 2013: 173; 

Landwehr, 2014; Warren and Gastil, 2015: 567–568).  

Proponents suggest that mini-publics offer unique opportunities for ordinary citizens to 

deliberate about policies and suggest that the cues they provide to other citizens have a 

“recommending force” due to their deliberative origins (Chambers, 2003; Fishkin, 1997: 162; 

Warren and Gastil, 2015; Warren and Pearse, 2008b). However, critics have pointed out that 

mini-publics are not fully inclusive (Lafont, 2015; Pateman, 2012), remain vulnerable to 

strategic manipulation (Fuji Johnson, 2011, 2015; Hendriks, 2006, 2011), and often encounter 

problems communicating their arguments to the broader public (Curato and Böker, 2016; 

Felicetti et al., 2015; Olsen and Trenz, 2014).53 

Well-designed mini-publics exemplify a duty of care, providing an arena for citizens to 

study an issue, carefully consider its probable effects and deliberate about whether those effects 

would be desirable or not. In many ways, mini-publics play a similar role that committees play in 

legislatures, providing a subset of citizens to develop expertise on an issue that they can then use 

to issue recommendations to the broader public. So far, mini-publics have only been paired with 

popular initiatives and ad-hoc referendums. Mini-publics are most commonly used during the 

initiation and campaign periods, although at least one mini-public has occurred during the 

implementation period. The rest of this section provides an overview of several notable types of 

mini-publics that have been paired with popular votes. 

 

                                                 

 
53 The severity of these problems varies across cases, detailed below. The Oregon CIR seems to have had the 

greatest amount of success in connecting the findings of the mini-public to the mass public. This might be because 

the CIR process is regularly scheduled, rather than simply convened when politically expedient, in a way that allows 

citizens to learn about the process over time (Knobloch et al., 2016; Warren and Gastil, 2015). Furthermore, the 

Oregon CIR, like the BCCA, does not rely solely on the media to transmit its findings as these are distributed in the 

voters’ guide that is sent to every household in the state. This is in contrast to the Icelandic case, where citizens 

would have to seek out drafts were posted online, or the Ontario case where media coverage and support from 

Elections Ontario was sparse (LeDuc et al., 2008). 
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7.2.1 Citizens' Assemblies  

The British Columbia Citizens Assembly (BCCA) was a mini-public designed to 

deliberate about alternatives to British Columbia's single-member plurality electoral system prior 

to a 2005 referendum on the issue. The BCCA was made up of 160 randomly selected citizens 

from across the province who were descriptively representative of the population of the province 

in terms of age, region, and gender.54 The BCCA proceeded in three phases: a learning phase in 

which they heard from interested parties and read written materials, a public consultation phase 

in which members attended community meetings to engage with other citizens, and a 

deliberation phase where the members considered possible alternatives among themselves 

(Warren and Pearse, 2008b: 11). 

The BCCA was empowered to choose which alternative system went on the ballot 

against the status quo and selected the single transferable vote (STV). The BCCA also decided to 

make a formal recommendation in favour of adopting STV. Some members of the assembly 

campaigned for the Yes side and this intervention was persuasive among those who knew about 

the BCCA, which was about 60% of the population by the end of the campaign (Cutler et al., 

2008: 174, 186). Despite receiving 57% support in the referendum, STV failed to meet the 60% 

supermajority threshold that had been put in place.  

A similar assembly was convened in 2006 in the province of Ontario to look at electoral 

reform. The design closely resembled the BCCA, as it was randomly selected, included the same 

three phases, and was empowered to select an alternative system to be voted on in a 2007 

referendum. Leduc (2009: 40) suggests that in Ontario, compared to BC, the Citizen's Assembly 

“was an unknown quantity for most voters, and its negative portrayal in the media made it more 

of a liability than an asset in generating public support for electoral reform.” Roughly 80% of 

Ontarians were unfamiliar with the Assembly and as a result their recommendation for a mixed-

member proportional system only received 37% of the vote (LeDuc, 2009: 38–39; LeDuc et al., 

2008: 35). A key difference between the two cases may be that Elections Ontario did little to 

publicize the recommendation of the Citizens’ Assembly, whereas the BCCA’s mini-report was 

sent to every household in the province.  

                                                 

 
54 James (2008) points out that visible minorities and indigenous peoples were not proportionally represented in this 

process.  
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An interesting variation on the citizen assembly model can be found in the recent 

Citizens’ Assembly on Brexit, organized by the Constitution Unit at University College London. 

A mini-public was organized after the referendum and during the implementation stage in order 

to gain insight into “what kind of Brexit the UK government should seek, focusing on options for 

trade and migration” (Renwick, 2017: 6). Participants concluded that the UK should pursue “a 

comprehensive trade deal […] and special arrangements for UK–EU migration” (Renwick, 2017: 

8). While it is too early to establish the impact of this Citizens’ Assembly, its independence from 

existing political institutions may have been beneficial for the quality of deliberation but might 

also limit its influence on actual decision-making.  

 

7.2.2 Constitutional Councils and Conventions  

In 2011, Iceland created a Constitutional Council made up of 25 elected delegates to draft 

a new constitution that would be voted on in two referendums in 2012 and 2013 (Landemore, 

2015). The Constitutional Council was preceded by a National Forum that was chosen through a 

process of quota sampling to ensure descriptive representation in terms of age, gender, and 

geographic origin (Landemore, 2015: 177). However, the process of consultation through the 

National Forum was ultimately more aggregative than deliberative (Landemore, 2015: 183–185). 

The Constitutional Council attempted to engage with the broader public by posting draft 

constitutional documents online, although relatively few citizens responded with comments 

(Landemore, 2015). Landemore (2015: 189) concludes that a different process, such as a 

deliberative poll, may have been necessary to facilitate macro-level deliberation. The draft was 

approved in the 2012 referendum, although the second referendum was cancelled by elected 

officials and the drafted constitution was not implemented (Landemore, 2015: 170). 

In 2011, Ireland's coalition government was unable to reach an agreement on gay 

marriage and referred the issue to a proposed Constitutional Convention (Elkink et al., 2016). 

The Convention deliberated the issue and, in 2013, recommended a constitutional amendment to 

allow gay marriage to be put to a referendum (Murphy, 2016: 318–319). In 2015, 62% of voters 

supported the Convention's recommendation in support of allowing gay marriage (Murphy, 

2016: 326). Unlike the Canadian cases, the proposal survived the referendum process and, unlike 

the Icelandic cases, the referendum result was implemented. However, 54% of citizens still knew 

relatively little about the Convention, with only 12% demonstrating a high level of knowledge 
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(Elkink et al., 2016: 2016). This suggests, once again, that even in contentious campaigns, many 

voters remain unaware of deliberative mini-publics.   

 

7.2.3 Citizens' Initiative Reviews  

The Oregon Citizen’s Initiative Review (CIR) process selects citizens to serve on panels 

and deliberate about citizen-initiated ballot measures (Knobloch et al., 2016). The CIR provides 

evaluations of each option on the ballot, which are then distributed to voters in the official voter's 

guide as a way of providing information from the perspective of lay-Oregonians. Those who read 

the findings of the citizen panel find them useful, with some voters changing their opinion quite 

substantially (Gastil et al., 2014: 66–68). The process was introduced in 2010 and, while initial 

research suggested that most likely voters were unfamiliar with the CIR and its 

recommendations, recent studies suggest that slightly more than half of voters now aware of its 

existence (Gastil et al., 2014: 66–68; Gastil, Rosenzweig, et al., 2016). Pilot projects in 

Colorado, Massachusetts, and Phoenix in 2016 have led to similar findings (Gastil, Knobloch, et 

al., 2016), suggesting that repetition and institutionalization play key roles in making the mass 

public aware of mini-publics.  

 

7.3 Linking Mini-Publics and Mass Publics 

A democratic systems approach provides a basis for reconciling some of the pessimism 

and optimism about mini-publics and popular votes by acknowledging that a division of labour is 

necessary to meet a wide variety of democratic functions (Mansbridge et al., 2012; Warren, 

2017a). Advocates contend that mini-publics could be used much more broadly to draft or 

review popular vote proposals, giving them a direct effect on public policy (Niemeyer, 2013: 

195; Papadopoulos, 2012: 148). However, mini-publics can only serve this function if the 

broader public is aware of their existence and findings (Chambers, 2009; Lafont, 2015). It is 

worth reckoning with the fact that mini-publics appear to often have a limited reach. This is not 

to say that the pairing of mini-publics with referendums has not been beneficial (Setälä, 2017), 

but that it may be time to think more carefully about questions of institutional design (Fung, 

2012; Waldron, 2016).  

The working assumption that mini-publics could simply be grafted onto standard popular 

vote procedures seems to be undermined by the numerous identified obstacles to connecting 
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mini-publics and the mass, voting public (Curato and Böker, 2016; Felicetti et al., 2015; Lafont, 

2015). Curato and Böker (2016: 181) even suggest that deliberative processes that culminate in 

popular votes can undermine the internal deliberative quality of a mini-public by limiting the 

ability of “participants to weigh nuanced positions.” These findings suggest a need to rethink the 

common strategy of grafting mini-publics onto popular votes without redesigning the underlying 

institution in order to better transmit arguments to the broader public sphere (Chambers, 2009: 

332; Fishkin et al., 2015; Gastil and Richards, 2013; Goodin and Dryzek, 2006; Hendriks, 2016; 

Lang and Warren, 2012). The challenges associated with meaningful deliberation between all 

citizens appear virtually insurmountable, around ballot measures and otherwise. Some division 

of labour appears necessary, although having only some citizens deliberating seems 

unsatisfactory. Cristina Lafont (2017) highlights that mini-publics seem most capable of 

contributing to democracy when they highlight differences of opinion between mini-publics and 

the broad public, congruent opinion between mini-publics and mass publics that conflicts with 

existing policy, or where the mass public has no considered opinion on an issue.   

Recently, scholars have begun to consider how institutions could be designed to work 

together (Curato and Böker, 2016; Hendriks, 2016), suggesting that the introduction of new 

institutions may require altering existing institutions to bring about democratically desirable 

system-level results (Böker and Elstub, 2015). As a result, it is important not to think of 

institutions as isolated entities and instead design them in tandem to encourage deliberative 

norms across the broader democratic system (Curato and Böker, 2016: 186–187; Parkinson, 

2006a). Previous combinations of mini-publics and popular votes have attempted to realize the 

deliberative maxim to “talk first, then vote” (Goodin, 2008: 6; Parkinson, 2006a: 172; Setälä, 

2011). Unfortunately, the results have been mixed. However, few critical assessments of mini-

publics have been attentive to the institutional design of the voting process itself. Some theorists 

have suggested in passing that multi-stage popular votes might provide conditions more 

favourable to deliberation (Barber, 1984: 284–285; Chambers, 2001; Mendelsohn, 2000; Smith, 

2009: 131–132). Building on this insight, I suggest that multi-stage voting procedures might 

provide one way of improving the transmission of arguments between mini-publics and the 

broader public. I suggest that coupling mini-publics with multi-stage popular votes – a design I 

refer to as an iterated popular vote – can allow each part to mitigate the weaknesses of the other. 

The multi-stage popular vote improves on traditional designs by increasing the number of 
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opportunities for deliberation and allowing citizens a greater role in setting the agenda, while 

mini-publics facilitate high quality deliberation that provide cues to the broader public.  

The iterated popular vote is an attempt at institutional design inspired by the notion of 

“designed coupling,” which seeks to “find the optimal strength of linkages between different 

parts of a deliberative system” (Hendriks, 2016: 55). Relevant institutional variations are 

discussed below, but the basic insight is that there would be an initiation stage, followed by 

deliberation and agenda setting by a mini-public. An initial campaign would culminate in a first 

vote that allows the mass public of citizens to set the agenda for the second vote. This would be 

followed by further deliberation and agenda setting by a mini-public, concluding with another 

campaign and then a final vote. Thus, the iterated popular vote would structure an iterated 

dialogue between the deliberative mini-public and the mass, voting public by institutionalizing 

opportunities for the results of deep deliberation to motivate discussion among the broader 

public, whose votes set the agenda for future deliberation by the mini-public.  

The iterated popular vote would be designed from the outset to alternate between 

deliberative moments at both micro and macro levels in which different actors play distinct roles 

(Goodin, 2005). A similar process recently took place in the Canadian municipalities of Duncan 

and North Cowichan. In November 2014, voters in both municipalities were asked: “Are you in 

favour of spending time and resources to study the costs and benefits of the amalgamation of the 

municipalities of North Cowichan and the City of Duncan?” Although the study could have been 

conducted in several ways, a Citizens’ Assembly on Municipal Amalgamation was convened and 

mandated to make a recommendation on amalgamation that noted any necessary conditions for 

the process to succeed. The Assembly reached a consensus in favour of amalgamation and this 

recommendation was supported by 59% of voters in North Cowichan. However, amalgamation 

did not move forward as 68% of voters in Duncan voted against the proposal. The major 

distinction between this process and an iterated popular vote is that each step of the process was 

gradually added, rather than being explicitly designed from the outset as a multi-stage 

referendum process that included a mini-public between votes.55  

                                                 

 
55 The structure of the BCCA also has some parallels to the iterated referendum proposal in that the BCCA engaged 

in a deliberative learning process, then consulted with the broader public, then deliberated about a recommended 

electoral system. The citizens at large were then given the opportunity to make the final decision. The key difference 

in this example is that there was a non-binding consultation process where the iterated referendum would include a 

first stage of voting that is potentially more inclusive than small consultation meetings.  
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I have already outlined key institutional variations for the design of two-stage popular 

votes as used in New Zealand and argued that while several possibilities are theoretically 

possible, it is worth focusing on the flag referendum design as it guarantees a multi-stage 

process. Mandate referendums and runoffs have considerably less potential for variation in 

institutional design. The major outstanding consideration for all types of multi-stage referendum 

is whether the processes is citizen-initiated or government-initiated. It appears that no existing 

process for citizen-initiated votes currently enables citizens to initiate a multi-stage referendum 

or to even ask for more than one alternative to the status quo to appear on the ballot. While I 

discuss the implications of citizen-initiated multi-stage popular votes below, it is not clear if this 

possibility will become a reality. Mandate referendums appear especially unlikely to be citizen-

initiated as they rely on a government’s willingness to negotiate an agreement that would be 

voted on again in a ratification process.  

To address the key design choices for mini-publics, I adopt Johnson and Gastil’s (2015) 

dimensions of variation. Mini-publics can be embedded or autonomous, with the former 

including traditionally powerful actors so that deliberation translates to implementation and the 

latter focusing on the preservation of non-elite deliberation. Mini-publics have final authority 

when their decisions are implemented directly and provisional authority when these decisions are 

“subject to a further ratification or approval” (Johnson and Gastil, 2015: 13). Mini-publics are 

also situated over time in space so that they can be local or trans-local, and recurring or a single 

event.  

In the context of pairing two-stage popular votes with mini-publics, mini-publics will be 

provisional, since the final decision is ultimately taken by popular vote. Existing pairings – such 

as the BCCA, the Ontario Citizens’ Assembly, and the Oregon CIR – have all been autonomous 

because they have been designed to provide an alternative to elite discourse and exclude actors 

that are powerful enough to make their views known through existing channels. However, in 

cases where designers wish to emphasize implementation and decision-making over inclusion, 

then embedded mini-publics remain a viable possibility. Whether mini-publics are local or trans-

local will depend on whether the popular vote is local or trans-local. For instance, a mini-public 

that addresses a municipal referendum would be local, while provincial or national referendums 

will normally produce mini-publics at similar scales. It remains possible that multiple local mini-

publics would be convened for trans-local referendums, but such a process is likely to be cost-
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prohibitive in many circumstances. Lastly, whether mini-publics are recurring or single-events is 

also dependent on whether the ballot measure is recurring or not. That is, the Oregon CIR is 

recurring because the initiative process regularly takes place in November of even-numbered 

years, whereas the BCCA was a single-event because of the ad-hoc referendum process.  

One key design decision that does need to be made for iterated popular votes is to 

determine when mini-publics will play a role. Mini-publics can precede popular votes, such as in 

Ireland’s use of constitutional conventions, or they can be used during the campaign periods 

prior to each vote, or they can follow the results of a popular vote, as in the Citizens’ Assembly 

on Brexit. Another key decision is whether mini-publics are charged with making a strong 

recommendation or assessing the pros and cons of each option. To date, most pairings of mini-

publics and popular votes have asked mini-publics to provide recommendations. The Irish 

Constitutional Convention and the British Columbia and Ontario citizens’ assemblies all issued 

recommendations. The Oregon CIR process is a hybrid in that it presents key findings as well as 

statements both for and against the measure, along with a count of how many participants took 

each position. 

Closely related to this matter is whether one mini-public will be used for all of these 

stages or if a new mini-public will be convened at some stage of the process. Reconvening the 

previous mini-public may reduce costs and be composed of citizen-experts who had already 

learned the subject matter in their initial deliberations (Blais et al., 2008; Cutler et al., 2008). 

However, mini-publics may be biased or perceived as biased if they are believed to have a vested 

interest in their earlier findings or decisions (Bagg, 2015; Morrell, 2013). This concern may be 

mitigated if mini-publics are seen as deliberative and their members are regarded as legitimate 

citizen representatives. Mini-publics might then be understood not to have an illegitimate bias, 

but rather a commitment to a conclusion formed based on acceptable reasons. 

 

7.4 Evaluating the Iterated Popular Vote 

Mini-publics tend to produce high quality deliberation, although they may lack influence 

if they are not integrated with a decision-making process. The iterated popular vote exploits the 

fact that “a referendum is a series of stages – or deliberation opportunities” (Tierney, 2012: 187–

188; see also Gastil and Richards, 2013: 266–269) in order to ensure that deliberation is 

responsive. The addition of mini-publics ensures the existence of a site for robust deliberation 
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that provides a trusted judgment that voters can use to inform their vote. After the initiation 

stage, there is an opportunity for intervention by mini-publics during the campaign. Referendums 

designed as runoffs or two-stage referendums may have first stages that appear daunting when 

there are more than two alternatives to the status quo, particularly if these alternatives are 

unfamiliar to voters. Here, mini-publics could provide information about the available options to 

assist voters in their own process of deliberation. Alternatively, mini-publics could make a 

recommendation, whether in the form of an endorsement of one of one or more of the options, 

criticism of one or more of the options, or a suggested ranking for voters to use if the iterated 

referendum uses an instant runoff voting rule, as in the first stage of the New Zealand flag 

referendums.  

In runoff iterated referendums, the mini-public could be reconvened after each round of 

voting to take stock of the result and repeat the deliberative process to provide more information 

or another recommendation. Such repetition might not be necessary if the mini-public only 

provides information or recommends an option that successfully advances to the second ballot. 

The two-stage iterated referendum would differ in that the second stage of voting introduces a 

new option – the status quo – that was omitted from the first stage of voting. After the results of 

the initial stage of voting are made public, a mini-public would be convened or reconvened for a 

second round of deliberation to study and evaluate the status quo and its proposed replacement.56 

The mini-public would then publicize its evaluations of the status quo and the proposed 

alternatives, as well as the supporting arguments. While the two-stage iterated referendum 

procedure makes the process slightly more complicated, it has the potential to eliminate the 

status quo bias commonly associated with referendums by encouraging citizens to seriously 

consider the alternatives during the first stage of voting (Chambers, 2001: 251; Tierney, 2012: 

12–13). The two-stage design proposed for the iterated popular vote concludes with a simple, 

binary choice between one alternative and the status quo. 

The iterated mandate referendum seems to offer the lowest capacity for deliberation since 

the agreement to be ratified in the final vote is likely to be shaped largely by the relative 

negotiating power of the involved parties. However, situations in which a mandate referendum is 

                                                 

 
56 While mini-publics might be charged with making a recommendation, voters retain the power to choose 

differently so the alternative that is available to voters in the final stage may or may not be the alternative that was 

recommended by the mini-public earlier.  
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likely to be used are those where deliberation is likely to be relatively poor already, such as 

popular votes on peace agreements or secession. Several empirical studies suggest that 

deliberative mini-publics remain viable even in deeply divided societies (Caluwaerts and 

Deschouwer, 2014; Steiner et al., 2017) so iterated mandate referendums could feed deliberative 

insights into negotiating processes. However, mandate referendums suffer from an additional 

problem, which is that citizens are asked to “give their assent to a regime or to a complex 

package of policies. In such cases the “no” alternative need not have any specified meaning” 

(Lagerspetz, 2016: 116). 

Overall, the alternation between popular votes and small-group deliberation establishes a 

dynamic process in which the mass public receives new information, such as recommendations, 

from the mini-public and the mini-public receives information, such as voting results, from the 

mass public at alternating intervals. These multiple pieces of information reflect a commitment 

to two-way responsive deliberation that may keep the popular vote in public consciousness over 

time in a way that stimulates rethinking by citizens and mini-public participants as they are faced 

with new information and new decisions (Goodin, 2008: 3). Keeping the mini-public tightly 

integrated with the ballot measure may increase voters’ familiarity with the mini-public, 

improving the possibility that elite-dominated discourse will be interrupted by the findings of 

citizen representatives (Gastil et al., 2014).  

Some democratic theorists have argued that using mini-publics to provide 

recommendations reduces them to cue-givers that are incapable of facilitating emancipatory 

discussion (Böker, 2017: 28–29) or transmitting the complex content of deliberation to a broader 

audience (Parkinson, 2006b). Similarly, Lafont (2015: 50) questions why the judgments of mini-

publics should “have any more recommending force than those of other experts that may be 

substantively superior on their merits?” Yet, Fishkin and Luskin (2006: 187) contend that the 

provision of cues is a specific goal of at least one mini-public design, the deliberative poll, and 

that the benefit of these cues is greatest where there is a clear choice to be made, as in a popular 

vote. Thompson (2008b: 46–49) similarly argues that providing a cue is the “normatively 

desirable” role of deliberative mini-publics and that these cues may simply need to be better 

connected to the broader public. Furthermore, citizens do not appear to accept these cues 

uncritically, as Gastil et al. (2016: 187) report that most voters consider the Oregon CIR to be a 

source of information that aids their decision-making process rather than a guide as to how they 
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should vote. This seems normatively desirable since competing cues and information serve as 

one way of counteracting any potentially undue influence from mini-publics (Gilens and 

Murakawa, 2002; Lupia, 1994; Lupia and McCubbins, 1998). 

Mini-publics might generate a process of learning and internal consideration that may be 

even more important than public discussion for people to update their preferences in light of new 

information (Goodin, 2008: 3), a finding that is consistent with evidence that campaigns matter 

most for popular votes on unfamiliar issues (LeDuc, 2015: 158–160). Cues themselves do not 

need to convey the full content of deliberation and even those who caution against overly 

optimistic evaluations of mini-publics, like Fuji Johnson (2015: 123), suggest that such 

deliberative cues can “stimulate broader public thought, discussion, and action.” The cues that 

originate from mini-publics are deliberative, in contrast to most other sources of cues, such as 

partisan elites, which are bound up with strategic considerations (Gastil, 2014). Citizens may 

take these deliberative cues seriously when they perceive mini-publics to have both relevant 

knowledge and  

In some ways, iterated popular votes reflect Moore and O'Doherty's (2014: 317) 

suggestion to use votes as a way of signalling and recording positions as part of an “iterative 

deliberative decision procedure.”57 The possibility of such a process is likely to vary across the 

underlying referendum designs and broader political contexts. For instance, the context of 

distrust and power imbalances that is likely to appear in a mandate referendum may suggest 

relatively little room for change in favour of the agreement. However, deliberative mini-publics, 

if well-designed, demonstrate a commitment to building trust and reducing power that might 

encourage more voters to authorize the negotiations in the first place, keep an open mind, and 

reserve the ability to vote against it if the mini-public does not sufficiently influence the 

negotiated agreement. The structure of iterated two-stage and runoff popular votes can also 

realize a duty of care by motivating deliberation among those whose desired alternative did not 

win in the first stage who now have the option to abstain from the second round of voting or 

choose between the winning alternative and the status quo, knowing that their preferred 

                                                 

 
57 A similar iterative procedure is the basis for the legitimacy of “decision-controlling” referendums as described in 

(Setälä, 2006). 



129 

 

alternative has been put to a vote and lost. Mini-publics might play a key role in helping citizens 

assess the remaining options and making decisions as the context changes.  

 

7.5 Conclusion 

Democratic theorists have been right to consider how multi-stage popular votes might 

better realize democratic aims. However, this research agenda has largely been overshadowed in 

recent years by experiments in supplementing popular votes with deliberative mini-publics. 

Empirical evidence suggests that simply adding mini-publics to binary, one-time popular votes is 

not always capable of meeting the high expectations of deliberative democrats.  

The systemic turn in democratic theory provides an opportunity to bring these two lines 

of inquiry together. Empirical evidence from both the use of multi-stage popular votes and the 

pairing of mini-publics and popular votes demonstrates both democratic benefits and 

shortcomings. I suggest that combining these innovative procedures into an iterated popular vote 

could minimize the functional shortcomings of both mini-publics and multi-stage popular votes. 

While there is no certainty that these benefits would be realized, there are compelling theoretical 

and empirical reasons to think that the iterated popular vote could have benefits for the quality of 

collective will-formation.   



130 

 

Chapter 8: Collective Decision-Making and Ballot Measures 

The function of collective decision-making is realized when “collectives have the capacity 

to make and impose binding decisions upon themselves” (Warren, 2017a: 44). One view of ballot 

measures is that they are uniquely positioned to facilitate a “mass, public act of consent” at the end 

of a longer process (Parkinson, 2009: 15). Such evaluations focus on the capacity of ballot 

measures to lead to a decision, it’s less clear how well they translate those decisions into action. I 

address both how ballot measures can facilitate decision-making and how ballot measures might 

interact with other parts of the democratic system in order to ensure that these decisions are turned 

into action. This chapter focuses on two principles of legislation most relevant to ensuring that the 

democratic function of collective decision-making is realized.  

The first principle is the existence of voting rules consistent with political equality, namely 

that each citizen should have his or her vote counted equally in determining the outcome. While 

majority decision in the final stage of voting is the most common decision rule used in both 

legislatures and referendums, it does not necessarily need to be so. Ballot measures have 

occasionally used different voting rules and legislatures use a number of minority and 

supermajority voting rules that might be modified for use in the context of ballot measures. My 

aim is to illustrate that different voting rules may be compatible with the ideals of fairness and 

equality that are necessary for ballot measures to realize the ideal of citizen legislation. 

The second principle is explicit lawmaking, namely that ballot measures provide a process 

clearly dedicated to transparently changing the law (Waldron, 2016: 154). In other words, ballot 

measures should make it clear to citizens how their vote on a specific text will translate into action. 

Too many existing evaluations focus solely on the question of whether the ballot measure is legally 

binding or not, although this oversimplifies the matter. Like all forms of legislation, the decisions 

taken by ballot measure are subject to some degree of interpretation, if not by legislators than by 

bureaucracies and courts. However, questions of interpretation can provide opportunities for other 

actors to subvert the decisions taken, particularly through informal means (Rocher and Lecours, 

2017). The binding quality of decisions in a democratic system rests on a kind of “imperfect 

legitimacy” in which the democratic quality of the linkage between decision and action is viewed 

as a continuum, rather than a dichotomy (Mansbridge, 2012: 5). I argue that the problems of 

decisiveness and irreversibility are complicated by the nature of the issue, the institutional design 
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of the ballot measure, and the often poorly defined relationship between ballot measures and other 

democratic institutions. 

 

8.1 Equality and Fairness in Voting Rules 

Collective decision-making needs clear rules that set out the procedures by which decisions 

are taken. Waldron suggests that democratic processes of legislation require a rule that is both fair 

and that is demonstrates respect for other citizens compatible with democratic equality. Following 

May’s Theorem, he goes on to contend that majority rule is desirable because it meets the 

following conditions: “it is neutral between outcomes, it gives equal weight to each participant’s 

input, and it gives each participant’s input as much weight as possible in the direction that their 

input indicates as is compatible with equality” (Waldron, 2016: 164). In general, the use of 

majority rule in ballot measures provides “a clear decision rule which produces decisive outcomes” 

on specific policies (Mendelsohn and Parkin, 2001a: 21). However, the clear and decisive 

procedures are of little value if they don’t meet the normative criteria that appear to be necessary 

for legislation in democratic systems. Drawing on May’s theorem and the work of Hobbes and 

Locke, Waldron suggests that fairness and respect for others as equals are two key reasons for 

adopting majority rule.  

In practice, ballot measures almost always use majority rule, with deviations often being 

limited to supermajority voting rules. Even many ballot measures that offer more than two choices 

to voters still culminate in a process of pairwise voting with the result determined by majority rule 

(Morel, 2017: 163; Taillon, 2017: 177). Referendums on the dissolution of the Netherlands 

Antilles offered three or four options to voters, depending on the jurisdiction, with the result 

decided by a runoff. In all five referendums58 one of the options received majority support in the 

first round so no further referendum was held. New Zealand’s two-stage referendums in both 1992-

93 and 2011 allowed one alternative to the status quo to advance to the second round with a 

plurality of votes, although this advancement remained dependent on majority support for the 

general principle of changing electoral systems on a separate question. Furthermore, the alternative 

to the status quo requires majority support against the status quo in the second ballot to win.  

                                                 

 
58 Bonaire (2004), Curacao (2005), Saba (2004), Sint Eustatius (2005), and Sint Maarten (2000) 
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While majority rule has its strengths, both Waldron’s defence and May’s theorem are 

notably limited to addressing decisions where there are only two options. This limitation may be 

the reason why “referendum democracy presupposes two things. First, issues that are voted on 

can be treated separately. Second, the number of meaningful policy alternatives in every 

referendum is two” (Lagerspetz, 2016: 114). However, under such conditions, positional voting 

rules – like plurality rule, approval voting, or the Borda count – return the same results, making it 

difficult to judge the desirability of majority rule (Risse, 2004: 54). As a result, Risse (2004: 57) 

contends that majority rule is not a necessary condition for preserving political equality and there 

only appears to be a strong argument to require majority rule when certain unlikely conditions 

are met.59  

The outcomes of voting rules might also motivate skepticism about the use of majority 

rule. Outcomes can undermine the normative legitimacy of majority rule into question if, for 

example, the losing minority is composed of the same persons every time (Mansbridge, 1983: 265–

267). Familiar problems from social choice theory, such as Condorcet’s paradox and Arrow’s 

Impossibility Theorem indicate some of the problems, such as cycling majorities, that might occur 

when ballot measures present voters with more than two options. However, even binary choice 

referendums may pose notable problems. This is because ballot measures not only assume the 

existence of two choices, but they also assume that these issues are disconnected from other 

considerations.60 Treating each ballot measure as its own discrete issue ignores the potential 

conflicts that may arise between, say, proposals to increase spending and cut taxes. Without the 

logrolling, compromise, and negotiation familiar in other legislative institutions, it can be difficult 

to determine how to resolve these issues (Achen and Bartels, 2016: 81–83).  

Despite Waldron’s (2016: 164) focus on majority rule, he admits that majority rule is not 

necessary, but that “some such rule satisfying conditions” like fairness and respect for the equality 

of citizens, “must be used.” While ballot measures rarely include rules that reflect an interest in 

‘fair division’ by generating proportionate outcomes or the intensity of preferences, some thought 

has been given to the various problems that arise. One way of addressing the problem of non-

                                                 

 
59 Risse (2004: 57) notes that majority rule is only necessary when “it is reasonable (a) to use merely ordinal 

information about rankings, (b) to restrict voting to pairs of options, and (c) to use aggregation methods at the 

exclusion of other procedures (for example, fair-division methods).” He suggests that conditions (b) and (c) are 

rarely met in practice.  
60 For an overview, see (Nurmi, 1998). 
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separable preferences is to have voters indicate their preference between sets of related issues 

(Brams et al., 1998). That is, voters who can vote ‘Yes’ (Y) or ‘No’(N) on two referendum 

questions could vote YY, NN, YN, or NY, assuming no abstentions.61 These votes could be tallied 

with a positional voting rule, such as plurality, Borda count, or approval voting; however, a 

practical problem quickly arises due to the rapid proliferation of possible options. Avoiding the 

separability problem requires that “voters with interdependent preferences need information about 

the outcomes of certain questions in order to voice their opinions on others” (Hodge and 

Schwallier, 2006; see also Setälä, 1999: 18–20). As a result, Lacy and Niou suggest that voting on 

questions in sequence so that voters learn the outcomes of previous questions provides another 

way of resolving this problem.  

While relatively rare, some alternatives to majority rule have been put into practice. 

Perhaps most notable is the use of supermajority voting rules that give minorities a veto on changes 

to the status quo, but do not grant minorities the power to change the status quo (Vermeule, 2007: 

88). As far as ballot measures are concerned, these thresholds have been used on issues where 

there was concern about ongoing reversals of either (quasi-) constitutional rules or issues that are 

inherently irreversible and where revising a decision would be quite costly. Supermajority 

requirements may be imposed by raising the percentage of votes required to carry a decision above 

50% plus one, adding a geographic approval requirement, or implementing both strategies. For 

instance, constitutional initiatives in Florida require 60% or more of votes in order to pass (Morel, 

2017: 153). Constitutional amendments in Australia require the support of both a majority of voters 

overall and in a majority of states. While other features may recommend geographic thresholds, it 

is worth noting that they do not preserve the equal voting power of citizens, due to variation in the 

size of districts. Both of these supermajority requirements were combined in British Columbia’s 

2005 and 2009 referendums on electoral reform. These supermajority requirements are non-neutral 

as they normally privilege the status quo (Schwartzberg, 2014). 

A variety of more complex voting rules have also been used. Puerto Rico’s 2012 

referendum on its status in the United States asked voters to choose between three possible status 

                                                 

 
61 This also suggests that an often-cited problem of referendums – conflicting or incoherent results – is not actually a 

problem that is inherent to referendums (or ‘direct’ participation), nor one that is inherently avoided in 

representative institutions. Rather, it is a problem that has institutional solutions in legislatures – the possibility of 

logrolling and compromise – that are rarely offered to referendum voters who face considerably greater coordination 

problems.  
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arrangements, using a plurality voting rule. Approval voting has been used in New Zealand’s 

referendums on alcohol prohibition, which allows citizens to vote in favour of either one or two of 

three possible liquor licensing regimes. A different approach is the ‘structured value referendum’ 

(SVR), which gives citizens the choice between three or more options and includes information 

about the trade-offs between options on the ballot. The SVR has been used at least twice in 

Canadian municipalities and has used both plurality and approval voting rules (McDaniels, 1996; 

McDaniels and Thomas, 1999). Furthermore, there is some evidence of growing demand for 

alternative voting rules. For instance, Prince Edward Island’s consultation process in 2015 featured 

considerable debate about different voting rules. The government of British Columbia engaged in 

a consultation process prior to holding a referendum in 2018, with numerous questions dedicated 

to gathering input on the actual referendum process. Of course, many of these calls are self-

interested, although in some cases self-interest can motivate changes to rules in ways that are 

democratically desirable (McKay and Warren, 2018).  

In many cases majority rule will be the preferable option, although my aim has been to 

illustrate that other voting rules may be compatible with the ideals of fairness and equality that are 

necessary for ballot measures to realize the ideal of citizen legislation. Moreover, consistent with 

the systemic approach I have adopted, Charles Beitz (1989: 58–67) contends that procedural 

fairness and equality in voting rules cannot be treated in isolation as it is only one aspect of political 

equality. Restricting voting to pairs of options is often shaped by the processes of agenda-setting 

and manipulation described in Chapter 6. Offering binary choices reduces complexity (Lupia and 

Johnston, 2001; Risse, 2004: 60), which may be worthwhile given the challenges associated with 

informing voters to adjudicate between more than two options.  

On the other hand, Dewey advanced similar concerns about majority rule that might be 

extended to voting rules in general with slight modifications. As he puts it, the “means by which 

a majority comes to be a majority is the important thing […] The essential need, in other words, is 

the improvement of the methods and conditions of debate, discussion, and persuasion” (Dewey, 

1981: 365). Aggregating equal votes under many of the voting rules used in ballot measures may 

blind us to other questions of fairness, such as proportionality or the intensity of preferences. Such 

concepts underwrite much of the activity that is familiar to legislators, such as brokering 

compromises by bargaining and logrolling. A similar sentiment is found in Clark’s (1998) populist 

critique of referendums, which contends that although ballot measures can identify the majority’s 
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preference on a single binary issue, cannot account for the intensity of preferences. Apart from 

various different procedures for handling competing counterproposals, 62 relatively little attention 

has been given to designing ballot measures to address these kinds of trade-offs.   

Furthermore, it is worth considering the different contexts in which voting occurs. 

Legislatures often hold votes with the knowledge of future opportunities to vote or amend. This 

may reduce some of the problems commonly associated with referendums, although it also creates 

new opportunities for strategic action. The moment of voting is only one small part of a much 

longer process that must be attentive to what happens before the vote – such as agenda-setting and 

will-formation – but also what happens after it, namely interpretation of the outcome and the 

possibility of amending, ignoring, implementing, or overturning the result.  

 

8.2 The Interpretation of Results and Explicit Lawmaking 

The principle of explicit lawmaking suggests that democratically legitimate legislation 

requires that a proposal to change a law “be explicitly discussed for what it is, rather than […] 

presented under the guise of a matter of interpretation” (Waldron, 2016: 155). That is, the need 

to resolve crucial political questions – if only temporarily – should be done openly through the 

production of legislation as an explicit text in ways that minimize searches for legislative intent 

or the will of the legislature (Goodin and Saward, 2005; Waldron, 1999a). This is because the 

latter option shifts responsibility for making final decisions to courts or regulatory bodies, rather 

than democratically elected legislatures. Yet, ballot measures are frequently subject to 

interpretation for various reasons, often because citizens face questions that are unclear or vague, 

leaving the exact meaning of their vote underspecified. 

How a decision is interpreted is thus shaped heavily by the democratic functions outlined 

earlier in this dissertation: empowered inclusion, collective agenda-setting, and collective will-

formation (Morel, 2017: 162). Competing representative claims early on in the process are 

important, particularly when the agenda-setting process often seeks to present a binary choice to 

                                                 

 
62 Another problem arises when counterproposals are used. In these scenarios, two choices on virtually the same 

issue can both receive a majority of support. Various rules have been devised to address this problem. For instance, 

in Switzerland, voters are asked “should both projects be accepted, which one would you prefer to become law?”. If 

both an initiative and its counterproposal receive approval, then this question determines the winner. In the United 

States, many states allow voters to support multiple competing initiatives and if multiple initiatives receive a 

majority, than the one with the largest majority wins (Lagerspetz, 2016: 120–122) 
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voters. Where constituencies lack representatives or are unable to mobilize, then this choice is 

likely to be omitted from the set of feasible alternatives. Processes of collective will-formation 

allow for nascent interpretations of the vote to be articulated and discursively challenged, although 

these interpretations remain shaped by the balance of power. The solution to these interpretive 

dilemmas will remain largely political as opposition parties or other actors can demand clarity 

during campaigns. However, these attempts may be stymied by governments who invoke the 

notion that an issue will ultimately be decided by ‘the People’ despite the associated interpretive 

difficulties.  

Because votes are information poor, relevant actors can also make claims about what the 

results actually mean after the votes are tallied. This process of interpretation is less likely to be 

pursued where the results support the government’s preferred outcome, although it may be used 

to justify government pursuit of outcomes contrary to the results of the vote. Interpretation of the 

results may lead to results being entirely ignored, altered in meaningful ways, or pushed to a 

future decision. Governments can take advantage of ambiguities in the wording of a ballot 

measure in order to modify or ignore the outcome. These interpretations are strengthened when 

governments can point to specific discourses prior to the vote that give credence to their 

interpretations. For instance, Puerto Rico’s 2012 status referendum asked voters two questions: 

first, whether Puerto Rico should maintain its current territorial status and, second, which of 

three possible alternatives to the status quo would be preferable. Although 54% of votes were in 

favour of change and 61% of votes preferred Statehood over the other two options in the second 

question, coordinated abstention undermined the binding power of the result. The Popular 

Democratic Party convinced 27% of voters who answered the first question to leave the second 

question blank to protest the omission of ‘Enhanced Commonwealth’ as an alternative to the 

status quo.  

Most existing accounts of this problem of interpretation focus on the benefits of making 

ballot measures legally binding. It is commonly recognized that legal decisiveness alone is 

insufficient to limit interpretation in a manner consistent with the process of legislation. The 

principle of explicit lawmaking suggests that ballot measures realize the norms of legislative 

processes when room for interpretation is minimized. Both political and legal factors can 

contribute to binding governments in this way. In short, ballot measures realize the principle of 

explicit lawmaking when they are legally binding, are taken on pieces of legislation or other 
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clearly formulated policies, and where other legislative institutions have made prior 

commitments about how they will respond to the results of a vote. 

 

8.3 Legal Decisiveness and Interpretation 

Many existing accounts focus on whether ballot measures are legally binding or merely 

advisory. Precisely what it means for a ballot measure to be legally binding has rarely been 

clearly outlined and the picture is muddled somewhat by widespread acknowledgements that 

ballot measures can be de facto binding (Setälä, 2006) or de facto advisory (Gerber et al., 2001). 

By requiring “explicit rather than oblique lawmaking” (Waldron, 2016: 154), the principle of 

explicit lawmaking seems to require that the relationship between decision and implementation 

be publicly known prior to the moment of voting. That is, it is not enough simply to know 

whether a ballot measure is legally binding or advisory, but whether that legal status will be 

upheld. Although this raises the question about whether there are circumstances in which truly 

advisory ballot measures, in which few efforts are made to commit to implementing the results of 

a ballot measure, can play a valuable role in the legislative process. In other words, if citizens 

know that the results will be discarded or ignored, then it seems unlikely that citizens will buy 

into the process. The end result appears to be a return to the notion that citizens ought to be 

assured prior to voting that the decision taken will be implemented, although that knowledge 

cannot be gleaned entirely from the legal status of the ballot measures.  

The problem posed by properly advisory ballot measures is that their advisory status leaves 

their relationship to lawmaking ambiguous. The underlying idea is that advisory ballot measures 

serve as a democratically legitimate method of communicating citizen preferences to governments 

which are distinct from public opinion polls since they give citizens the right to participate. When 

ballot measures are politically binding, but formally advisory, they can be understood as giving 

the government something akin to a policy mandate (Butler and Ranney, 1978: 17). However, 

policy mandates primarily give governments insulation from legislative opposition (Goodin and 

Saward, 2005). On the other hand, the primary concern here is whether the mandate directs 

governments to carry out a specific policy. Governments frequently do adhere to expressed 

preferences because they understand that ignoring such information may lead to future punishment 

or due to efforts by relevant actors to frame the decision as binding, even if there is no legal 

requirement to implement the outcome (Donovan, 2007: 232; Jäske, 2017: 52; Setälä, 2006: 707). 
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Even in Westminster systems with notions of parliamentary supremacy, governments can find 

various ways of binding themselves to the results of formally advisory referendums.63 A common 

commitment device is for legislators simply “precommit themselves to respect the result” (Setälä, 

2006: 713). These actors also have influence over the degree of decisiveness through framing, as 

in David Cameron’s admonition that a ‘Leave’ vote in Brexit would be “irreversible”.64  

Truly advisory ballot measures might still be justified primarily as a way of putting issues 

on the agenda that have otherwise been neglected. These often include fringe ideas in initiatives 

and relatively obscure issues in government-initiated referendums about which citizens lack 

strong preferences. The learning that occurs within campaigns may be necessary for a broader 

segment of the population to develop their preferences. The value of advisory measures then is 

not that they are direct or binding, but that they incentivize public debate or can be used to sound 

the alarm over particular policies  (Morel, 2017: 156; Resnick, 1997). Leduc (LeDuc, 2003a) 

distinguishes between three types of ballot measure campaigns: opinion formation, opinion 

reversal, and uphill struggle. Uphill struggle campaigns occur when referendums are called on 

issues where public opinion is largely stable and closely associated with strong cues from 

political parties or other sources. Advisory ballot measures are probably inappropriate to initiate 

on issues that have been debated over a long period in the partisan arena and are probably best 

resolved through other mechanisms. The other two types of referendums have considerable space 

for the public to learn and so they may induce learning, not only among citizens who are being 

introduced to an issue, but also among elected representatives who perhaps are uncertain about 

public opinion. In these instances, the campaign may actually mobilize support for, or generate, a 

viable third option that was not placed on the ballot (Taillon, 2017: 177). These cases highlight 

the possible value of advisory votes that do not impose any firm restrictions on governments, but 

also emphasize the value of representation and debate during the campaign period. In other 

words, the claims made during the campaign – particularly if measures are in place to ensure an 

inclusive public sphere – provide valuable context for the interpretation of the result.  

 Of course, this defence of advisory votes faces two major obstacles. First is that the 

ability of a campaign to promote the development of enlightened preferences is heavily shaped 

                                                 

 
63 For more on referendums in Westminster systems, see (Kobach, 1993: 58).  
64 An alternative, more formal option can be found in New Zealand’s use of statutory triggers, discussed in the 

section 7.2.2. 
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by the ability of ballot measures to realize democratic agenda-setting and will-formation as 

discussed in Chapters 6 to 8. Too often ballot measures become mobilization contests, in which 

small minorities can engage in rent-seeking or other self-interested behaviour because the 

majority does not realize the collective action problem at hand, nor do they have the capacity to 

resolve it. Second, the advisory nature of the ballot measure may lead citizens not to take the 

issue seriously (Setälä, 2006: 714). Thus, legislators need to be explicit about how the result of 

the referendum will play into the ultimate decision and they also need to design a process that 

facilitates inclusion, collective agenda-setting, and collective will-formation. This problem is 

well-developed in the literature on participatory governance, in which citizens do not always 

have decision-making power. When governments are unclear about how the recommendations of 

mini-publics and other consultation processes will be incorporated into decision-making, 

participatory window-dressing remains a possible outcome.  

All else being equal, it is true that legally binding ballot measures leave less space for 

interpretation than advisory ones, if only because they allow critics to mobilize political activity 

around legal violations. Advisory ballot measures offer legislators the ability to ignore results 

that clash with their preferences with no such legal cost. They also allow citizens and non-

electoral representatives the ability to apply pressure, knowing that legislators have the capacity 

to overturn the decision taken in a ballot measure. However, whether a ballot measure is 

advisory or binding in practice is more complicated than reviewing the relevant legal or 

constitutional framework. Rather than think of political decisiveness as a substitute for legal 

decisiveness, we can think of them as two potentially complementary ways of compelling a 

government to follow through. However, when popular votes are not held on pieces of drafted 

legislation, they leave considerable room for interpretation such that citizens could reasonably 

disagree about whether or not the decision taken was actually implemented.  

 

8.4 Well-Defined Proposals 

Critics of ballot measures frequently call into question the competence of voters, 

suggesting that they often do not know what they are voting for or are voting on the basis of 

considerations that appear irrelevant to the ballot question. While elected representatives cannot 

read the full text of every bill that they vote on, it is generally regarded as normatively desirable 

that drafts of legislation are made available so that legislators could read it and so that the wider 
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public has the capacity to engage with draft legislation, raising concerns when warranted. In 

practice, this responsibility is often fulfilled by constituents, reporters, and staffers whose 

attention to drafts often holds elected legislators accountable by drawing attention to the details 

of the proposed legislation. I contend that the principle of explicit lawmaking similarly requires 

that citizens have the opportunity to vote on a well-defined and clear proposal.  

While much attention has been given to the wording of the questions that go on the ballot 

(Seyd, 1998: 197–198), more attention needs to be given to the underlying substance of the 

question. As Rocher and Lecours argue, “one could easily agree, on the surface, that a good 

question should be (1) simple, (2) short, (3) intelligible, and (4) neutral. However, a question that 

meets these four criteria may not guarantee a lack of ambiguity” (2017: 228). A vote on the 

independence of a province might appear straightforward, although the exact meaning of 

independence might remain unclear unless other steps are taken to clarify its meaning (Rocher 

and Lecours, 2017). This problem clearly plagued attempts to implement the result of the Brexit 

vote as building a coalition in Parliament around any negotiated agreement with the EU posed a 

considerable challenge. Vague proposals leave campaigns to be dominated by the exchange of 

“claim and counter claim by the opposing campaign groups” with no clear standard against 

which citizens or other actors could judge these claims (Seyd, 1998: 192–193). This problem can 

persist beyond the campaign and into the implementation phase as actors who are dissatisfied 

with the results contend that the proposal being implemented is not what was intended by the 

ballot question. Of course, the use of vague proposals is often used in order to maintain a wider 

range of interpretations after the votes are counted. 

The uncertainty that accompanies vague proposals is particularly notable in light of 

several well-documented issues that affect referendums. There is a well-documented status quo 

bias in direct democracy, particularly where issues are unfamiliar or complex (LeDuc, 2003b: 

158–160, 2015: 144; Levy, 2013: 563; Mendelsohn and Parkin, 2001a: 11; cf. Clarke et al., 

2004). Preservation of the status quo in ballot measures has been interpreted as a sign of stability 

and thus reasoned consideration to avoid rash action, particularly where referendums are 

understood as a constitutional safeguard (Galligan, 2001; Qvortrup, 2000). However, too much 

stability in preferences and decision-making can be a signal that power or arbitrary 

considerations are producing a ‘false sense of 'meta-consensus' if not substantive agreement’ 

(Neblo, 2015: 87). This may be connected to a well-documented psychological bias toward the 
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status quo. For instance, systems justification theory suggests that there are non-conscious 

motivations – potentially loss aversion or a need for ontological security – that generate a 

process “by which existing social arrangements are legitimized, even at the expense of personal 

and group interest” (Jost and Banaji, 1994: 2). For instance, Loewen et al. (2012) find that 

arguments for the status quo in an electoral reform referendum are systematically advantaged 

over arguments for change. Political actors take advantage of this fact and often design ballot 

measures to discourage enlightened understanding and manipulate campaigns or procedures to 

their advantage. Pro-status quo campaigns that deploy the “Don't Know? Vote No!” message to 

prime uncertainty about changes from the status quo (Bowler and Donovan, 2000: 3) and 

question wording can exacerbate this problem, particularly among low-information voters 

(Barber et al., 2017; Reilly, 2010). Cronin (1989) similarly suggests that “less well educated, 

younger, and some minority voters often remain unmotivated to study the issues” that arise in 

ballot measures due to the high cost of obtaining information. Moravcsik (2008: 14) notes that 

“nearly a third of Irish 'NO' voters told pollsters that they opposed the treaty because they were 

ignorant of its content.”  

One apparently straightforward way of addressing this issue would be to require all 

referendums to be votes on pieces of draft legislation. Use of the initiative in some jurisdictions, 

such as many American states, requires that initiators provide draft legislation for citizens to vote 

on, whereas others allow more vague questions of principle to be put on the ballot. Even when the 

vote is not directly on legislation, efforts might be made to minimize the space for interpretation 

available to actors after the vote. A clear example is the 2018 Irish referendum on amending the 

constitution to allow abortion. Despite the fact that the referendum was on the repeal of a 

constitutional amendment, the government introduced a draft bill to give voters a clear idea of the 

resulting policy impacts of the referendum (O’Toole, 2018) 

 Requiring draft legislation, whenever possible, has clear benefits although it is likely an 

imperfect solution that poses different problems for different kinds of ballot measures. When 

elected representatives draft legislation they may leave considerable room for interpretation if they 

know that they will have the power to shape that interpretation after the votes are counted, although 

this still constrains them more than vague questions of principle. Petitioners who draft citizens 

initiatives are unlikely to have such influence over later interpretation and might seek to minimize 

ambiguity. However, the draft legislation in ballot initiatives may be poorly written due to a lack 
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of experience or resources, there is little opportunity for consultation or compromise, the text may 

be intentionally misleading, and individual initiatives are not coordinated so multiple pieces of 

legislation that contradict each other may be passed (Collins and Oesterle, 1994: 76).  

Minimizing space for interpretation would be facilitated by dividing responsibility for the 

process among a greater number of actors, rather than allowing the same people to frame the 

proposal and interpret it after the votes are counted. For instance, independent bodies may play a 

vital role in ensuring clarity around the proposals being voted on in order to minimize future 

interpretation. For citizen-initiated ballot measures, this might require assisting petitioners with 

drafting or reviewing the proposed legislation so that it meets the standards of professionally 

drafted legislation (Morel, 2017: 165). Additionally, legislatures can more powerfully bind 

themselves by passing legislation that includes a statutory trigger to implement the results of a 

popular vote. That is, the legislation to be voted on in a referendum is passed by parliament, but 

only comes into force if the Chief Electoral Officer declares that the proposal is carried (Harris et 

al., 2017: 662–663). Of course, governments remain capable of repealing or amending this 

legislature later, but it prevents them from ignoring the results outright. A similar requirement has 

been suggested by the UK’s Independent Commission on Referendums (2018: 86), which 

recommends that “wherever possible, referendums should be held post-legislatively:65 the relevant 

parliament or assembly should legislate in detail for the change, subject to approval by voters in a 

referendum. Should the result favour the change, the provisions would then be implemented.”  

In most jurisdictions, government-initiated referendums are the least regulated form of 

ballot measure. This is in contrast to initiatives, mandatory referendums, and reactive 

referendums where the status of a ballot measure as binding or advisory is more clearly outlined 

prior to the initiation of the process. As a result, the shortcomings of legally advisory ballot 

measures are, perhaps unsurprisingly, most closely associated with government-initiated, ad-hoc 

referendums. Ballot measures seem to have the greatest democratic legitimacy when 

governments take action to minimize space for interpretation by committing themselves to take a 

particular course of action within a legislature that is explicitly dedicated to making laws.  

                                                 

 
65 Renwick et al. refer to referendums on legislation as “post-legislative referendums”, although I do not use this 

terminology to avoid giving the impression that the process of legislation ceases when bills have left the legislature. 

The capacity of citizens to veto legislation (or parts of legislation) appears to reflect the legislative capacities of 

repeal or amendment, depending on the circumstances.   
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8.5 Irreversibility and Accountability 

Although there is no principal-agent relationship at the moment of voting, the populace 

ought to be able to hold itself retrospectively accountable which requires that ballot measures are 

not treated as irreversible. Ballot measures, like all democratic decisions, need to be “binding for 

some period of time” but this should not be understood to mean that the decisions are irreversible 

or final  (Gutmann and Thompson, 2004: 7). This insight is well-developed in theories of elections, 

which are democratic in part because of the promise of future elections (Przeworski, 1999), but 

has largely remained a footnote in theorizing about ballot measures. Thinking about problems of 

implementation in terms of minimizing space for interpretation rather than whether a decision is 

binding or not has a distinct advantage in that it avoids the problem of mistaking legal decisiveness 

for irreversibility. In terms of collective decision-making, irreversibility threatens to undermine 

one of the principles of mass legislation, namely that of popular sovereignty. However, ballot 

measures may still suffer from legal, political, and inherent forms of irreversibility, which suggests 

that retrospective accountability relies on pre-emptive challenges to irreversibility. That is, 

attempts to establish the reversibility of ballot measures become increasingly difficult as the 

process unfolds. 

The need for these commitments early on in ballot measure processes aligns with broadly 

held views on ballot measure processes. While citizens generally disapprove of legislators who 

amend legislation passed via ballot measure after it is passed, surveys find that large majorities 

support the idea of cooperation and compromise on citizens’ initiatives prior to the moment they 

are voted on (Donovan, 2007: 233). More generally, the principle of explicit lawmaking 

indicates the need to think carefully about developing transparent, public rules about when the 

results of ballot measures can be ignored or overturned. Quorum rules present a useful example. 

If the results of a ballot measure are going to be considered invalid due to low turnout – as in 

Puerto Rico in 2012, Hungary in 2016, and PEI in 2016 – then explicit lawmaking suggests that 

thresholds be publicly known in advance, rather than used as a post-hoc justification for ignoring 

the results. However, publicly known quorums for ballot measures pose their own set of 

problems. The provide an advantage to the status quo since its supporters can win primarily 

through abstinence, as occurred in Hungary. This can actually promote other reinterpretation of 

the results, as when Orban’s government argued that the result – 98% against resettlement of 
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refugees by the EU – as a sign of a “reinforced mandate for the government” even though the 

50% quorum was not met as only 44% of voters turned out (BBC News, 2016). Minimizing room 

for interpretation in the early stages of the ballot measure process can make the motivation for 

the ballot measure process more transparent, such as the plebiscitary motivation to claim support 

for the government’s mandate (Morel, 2001).  

 The election of candidates is frequently understood to be revisable while popular votes 

are often seen as final. Trechsel (2010) describes this as a problem of holding the collective agent 

of the voting public accountable for the decisions made directly in ballot measures. The winning 

side of any referendum is an undefined, largely unknown mass of voters that seems to be difficult 

to hold accountable. Because it is impossible to sanction the public, broadly construed, any such 

concept of accountability is bound to be thinner than frequently cited interpretations of 

democratic accountability, with Trechsel's account focusing on a sort of indirect sanctioning 

mechanism: the ability to demand a second vote. He suggests that when citizens have access to 

the popular initiative, then they are able to enact a kind of reflexive accountability due to the 

possibility of having a second vote. I propose expanding on Trechsel's account in three ways. 

First, it is worth addressing problems of irreversibility that might limit the legitimacy for a 

second vote, even if taken through a popular initiative. Second, it is worth exploring whether 

citizen-initiated ballot measures are sufficient to ensure accountability or whether there might be 

a need for other mechanisms that trigger votes without the need for petitioners to engage in the 

expensive and time-consuming process of signature collection. Third, it is worth clarifying that 

the notion of accountability should be expanded to explicitly account for the provision of 

justifications by relevant actors.  

Relatively little attention has been given to the question of determining at what point, if 

ever, the issues decided through ballot measures can be revisited. While other legislative processes 

often look forward by including sunset clauses or requirements for periodic review, this rarely 

seems to be the case for ballot measures. This is not to deny that some issues voted on in ballot 

measures are nearly impossible to reverse, such as independence referendums, but rather to note 

that some mechanism may be necessary to legitimize revisiting issues previously decided by 

popular vote. One strategy for doing so would be to avoid the semblance of irreversibility in the 
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first place.66 For instance, one of the reasons that New Zealand had a second referendum on 

electoral reform in 2011 was because of a widespread misperception that such a review referendum 

had been promised during the 1992-93 referendum campaign on electoral reform (Arseneau and 

Roberts, 2012: 326). I contend that the multi-stage or multi-option ballot measure designs 

discussed in Chapter 7 might lead to decisions that remain binding but that seem less irreversible. 

This is because they explicitly signal that decision-making is an iterated process and acknowledge 

the existence of plausible alternatives. In other words, they highlight the fact that things could have 

been otherwise and that it is worth institutionalizing the opportunity to revisit earlier decisions.  

In jurisdictions where citizens can trigger initiatives, they retain the ability to contest the 

notions of political and legal irreversibility. Political irreversibility requires a relatively broad 

consensus to uphold the result of a vote, although a petition that collects the required number of 

signatures makes it possible to revisit an issue. Legal irreversibility primarily limits the activities 

of legislators, although citizens are still generally permitted to initiate ballot measures on the 

issue. This is not to deny the other problems commonly associated with initiatives, but to 

acknowledge that the ability to pro-actively set the agenda for popular votes could be a 

particularly powerful tool for realizing democratic norms of control over the agenda and the 

ability to revisit decisions.  

More broadly, but especially in jurisdictions that do not allow for initiatives, it is 

probably beneficial to establish formal rules about when decisions taken through ballot measures 

can or must be revisited. While some jurisdictions clearly spell out the period during which 

repeal or amendment to laws passed through ballot measures are disallowed, few jurisdictions 

provide clear examples of when such decisions must be revisited. It is in cases where the results 

are very close or a majority winner does not reach a required supermajority (Emerson, 2011: 

151; Kobach, 1993: 59,65-66), that such mechanisms might be most useful given the clear 

potential for ongoing contestation of any resulting decision. Such conditions might trigger a 

second vote or perhaps review or study by a legislative committee or deliberative mini-public. 

Such occurrences are rare, although recently a deliberative mini-public was held after the Brexit 

referendum. However, perhaps due to its post-hoc nature, the Brexit mini-public was restricted to 

                                                 

 
66 As discussed above, this is more difficult to do with formally advisory ballot measures, where downplaying 

irreversibility can allow governments an escape hatch if they do not receive their desired result.  
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addressing the question of how the UK should leave the EU, rather than revisiting the question of 

whether to leave or not.  

Additionally, certain instances of inherent irreversibility might be addressed by designing 

a process that promises the opportunity to revisit the issue in a future popular vote. The recent 

British Columbia referendum on electoral reform was designed so that if the electoral system 

changed, the enabling legislation would provide for a review referendum to be held after two 

elections under the new system. This process has the advantage of ensuring that the issue will be 

revisited, even if it would be unlikely otherwise due to strategic considerations by parties. Yet, 

this design is likely to be implemented only when changes to the status quo are adopted. A 

preferable design might schedule a future referendum regardless of the outcome, such as in 

recurring referendums on whether to initiate constitutional change in some US states (The New 

Republic, 2008). However, recurring referendums have the potential to carry on indefinitely, 

even long past the point of salience as in New Zealand’s referendums on liquor licensing, which 

continued for decades because ceasing them was viewed as politically costly to a small but 

powerful constituency (Dostie and Dupré, 2016).   

 This capacity to demand a second vote alone seems insufficient to meet the justification 

criteria of accountability, namely that the people are not required to explain themselves, but 

merely asked to vote again. However, it signals to elected and non-electoral representatives that 

previous questions may need to be asked again. Second votes called by governments who did not 

receive the outcome they desired have had the effect of persuading political actors to better 

justify their positions to citizens (Atikcan, 2015). Rather than simply examine how to hold 

citizens accountable for decisions made through ballot measures or to force legislators to abide 

by the results, it is also worth considering how citizens could demand better justifications from 

their governments. More specifically, it is necessary to more clearly specify how ballot measures 

ought to be integrated with other legislative institutions in democratic systems in order to 

improve the accountability of both elected and non-electoral representatives both in legislatures 

and ballot measures. In the conclusion, I summarize the argument so far and suggest that 

thinking of ballot measures as institutions of mass legislation leads to the possibility of 

incorporating them as part of a multicameral legislative system.  
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Chapter 9: Conclusion  

Butler and Ranney concluded their landmark study of referendums by stating that they 

“find it impossible to take our place with either the true believers in or the irreconcilable 

opponents of referendums. It seems to us that to argue that no questions should be settled by 

referendum is almost as untenable as to argue that every question should be settled thus” (Butler 

and Ranney, 1978). However, we still appear to lack a compelling answer to the normative 

question: when should ballot measures be used? I would like to suggest that there is no single 

answer to this question. I have attempted to outline, at a relatively high level, the pitfalls and 

potentials of ballot measures to contribute to the key functions of democratic systems. I have 

suggested ballot measures are likely to contribute to these functions when they and their 

supporting institutions are designed to realized principles of legislation. The appropriateness of 

ballot measures should be judged in context, with particular attention given to the capacity of the 

democratic system to address the particular issue. However, the foregoing analysis suggests that 

certain existing ballot measure institutions – the indirect initiative and the reactive referendum –

generally embody key principles of legislation better than alternative ballot measure designs.  

The conclusion proceeds as follows. First, I reiterate the value of using the democratic 

systems approach to study ballot measures. Second, I contend that mass legislation requires 

ballot measure institutions that are designed to uphold certain principles. Third, I outline how 

thinking of ballot measures as institutions within a multicameral legislative system helps clarify 

how to think about possible conflicts between decisions taken in different venues. Fourth, I 

outline potential obstacles to practical implementation of more legislative ballot measures and 

summarize the case for optimism about innovative reforms. Lastly, I restate the key points of a 

democratic theory of ballot measures.  

 

9.1 Mass Legislation in Democratic Systems 

Considerable effort has been given, both in this dissertation and beyond, to the question 

of how referendums could be designed to alleviate some of the problems with which they are 

commonly associated. This tendency has been encouraged by the fact that referendums are 

frequently seen as optional democratic devices, as opposed to elections, which have been 

interpreted as perhaps the defining feature of democratic systems. Some of these innovations 

show promise and deserve greater attention and widespread adoption. However, a truly systemic 
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approach – particularly one that seeks to move beyond the misleading dichotomy between direct 

and representative democracy – must consider the possibility that the burden of making ballot 

measures work for democracy cannot solely fall upon ballot measures themselves. That is, if 

ballot measures are to play a useful role in democratic systems, it is necessary to establish what 

that role is and, crucially, to make room in existing institutions for ballot measures to play that 

role. Many theorists have failed to fully appreciate the scope of this problem because ballot 

measures are all too commonly understood to be supplementary devices to representative 

democracy. The notion of ballot measures as supplements implies that representative democracy 

is the true core of democratic systems and that ballot measures are optional add-ons. 

I hesitate to go so far as some others and insist that ballot measures are necessary for 

democracy. In fact, a radical interpretation of the systems approach throws into question the 

possibility that any particular institution is necessary. Such a perspective perhaps finds 

sympathizers in those contemporary democratic theorists who have promoted a return to sortition 

or “lottocracy” as an alternative to elections (Gastil and Wright, 2018; Guerrero, 2014), the oft-

cited sine qua non of modern democracy. The view that I advance in this chapter does not require 

accepting the non-necessity of elections. I do not mean to reaffirm the alleged centrality of 

representative democracy. Rather, my point is that even if elections are a necessary condition of 

democracy, systems that allow for ballot measures or the random selection of representatives, as 

in mini-publics, should not conceive of this institutional diversity as an antagonistic struggle 

between competing conceptions of democracy. It is this notion that seems largely responsible for 

the notion that representative government plays a central role that ballot measures can only 

supplement, at best, or undermine, at worst. This is not to deny that ballot measures, elections, 

and sortition all have differing logics, but too often advocates insist upon the relative superiority 

of one logic over others in general terms. This is a mistake. The utility of each of these logics 

appears to be determined, in large part, by the problems that they are meant to solve and the 

institutional design choices made in response to these specific problems.  

The piecemeal evaluation of individual designs of ballot measures – or particular 

characteristics of these designs – obscures the ways in which different sets of institutions might 

have different consequences at the system level. Focusing, say, on ballot measures that are 

reactive rather than proactive acknowledges that the former gives citizens or governments a right 

to refute legislation introduced elsewhere, whereas the latter gives citizens or governments the 
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right to author legislation that is then voted on. However, the cost of doing so is to forgo a 

discussion of the appropriate balance between the right of authorship and the right to refute and 

how institutional design might achieve that balance. For instance, the co-existence of popular 

initiatives and the facultative referendum in a system will probably lead to less use of the 

facultative referendum, unless signature thresholds are higher for popular initiatives. The 

underlying assumption being that if both options have the same costs, then citizens will choose 

the option that provides them with wider latitude to impose the legislation they desire rather than 

rejecting legislation that do not approve of.  

 

9.2 The Legislative Process and Ballot Measures   

What might an idealized ballot measure process look like? Again, it is difficult and 

probably inappropriate to prescribe a process in too much detail, although the foregoing analysis 

suggest a number of key features. For ballot measures to move closer to the legislative ideal, they 

ought to make space for representation of diverse perspectives, provide citizens with the 

opportunity to set the agenda, and offer structured opportunities for scrutiny and amendment, and 

minimize space for interpretation. These goals can be achieved through various institutional 

arrangements and so my goal here is to illustrate their similarities to other legislative institutions.  

The idea that ballot measures should make space for representation echoes the fact that 

legislative institutions often attempt to ensure diversity. This diversity is often geographical, 

although legislatures where members are selected through proportional electoral systems are also 

likely to be more ideologically diverse. However, representative legislators might fail to address 

certain claims that do not align with the prominent cleavages that organize political conflict 

within legislatures. Where ballot measures are primarily initiated by legislatures, this problem is 

likely to persist67 and may be exacerbated by campaign structures that pit a single ‘yes’ 

campaign against a single ‘no’ campaign. Where citizens are capable of organizing ballot 

measures, they make representative claims and can mobilize new constituencies to address 

failures of responsiveness elsewhere in the democratic system.  

                                                 

 
67 A notable exception might be found in ballot measures orchestrated to resolve divisions within a political party as 

these demonstrate the failings of existing lines of party organization.  
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 Various sub-majority rules often exist to allow minorities within legislatures control of 

the agenda under certain circumstances (Vermeule, 2007). The capacity for citizens to initiate 

ballot measures, either on new legislation or legislation introduced elsewhere, reflects a similar 

process. Where ballot measures are government-initiated, I have suggested that citizens ought to 

be allowed to launch counterproposals in a way that parallels the ability of legislators to offer 

amendments to draft legislation. The process could be designed in such a way that governments 

would be willing to accept the amended version of the proposal in lieu of their own or have 

citizens vote on both measures. Another possible alternative would be to introduce “‘co-

initiative’ procedures, in which holding a referendum vote requires the consent of a certain 

mixture of elected officials and voters” (Taillon, 2017: 181). This process would divide agenda-

setting power, although it might risk sacrificing the distinctiveness of ballot measures and 

encouraging their use to better align with existing political cleavages.  

 While legislatures offer a variety of venues for debate and discussion of bills over time, 

each with their own strengths and weaknesses, ballot measures often feature one large, 

undifferentiated debate. That is, legislatures allow each party caucus to deliberate internally, but 

they also provide for multiple readings as well as committee hearings. I have suggested that 

multi-stage voting processes might break down questions into their constituent parts, rather than 

have citizens vote on the equivalent of omnibus bills. Additionally, iterative voting processes 

extend the period for public debate and raise the possibility that new information might be made 

available, such as the results of an earlier vote, or constituencies mobilized. Deliberative mini-

publics might serve as useful analogues to committee meetings, allowing citizens to examine 

witnesses, study an issue in detail, and issue a final report or recommendations.  

 Ballot measures should strive to minimize uncertainty about what the decision means in 

terms of action by the executive branch. In legislatures, particularly those where the legislative 

and executive branches are fused or controlled by the same party, it is often well-established 

what will happen once the legislature passes a bill. Ballot measures, especially those which are 

citizen-initiated and lack a clear relationship to the state apparatus, may face challenges of 

implementation. While all legislation is open to some degree of future interpretation, good 

legislation minimizes such opportunities.  

 Conceiving of ballot measures as institutions of mass legislation also makes it possible to 

provide a stronger, coherent critique of ballot measures as having legislative supremacy. 
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Constitutions frequently limit legislatures by limiting the subjects on which they can legislate 

through a separation or division of powers. Additionally, many decisions taken by legislatures 

are subject to review by a second chamber or an independent judiciary. While ballot measures 

are often used to address constitutional amendment or other kinds of ‘exceptional’ political 

questions, it’s not clear that they are fit for this purpose simply on the grounds that they are 

ballot measures. I cannot develop such an account here, but the idea of ballot measures as 

institutions of mass legislation suggests that we ought to look to how legislatures deal with these 

exceptional decisions for insight into how ballot measures might more appropriately do so.  

 

9.3 Ballot Measures as Multicameral Moments 

Nurmi’s (1998: 348–349) ‘referendum paradox’ points out that the results of a 

parliamentary vote can conflict with the results of a referendum. This poses a notable problem 

that echoes the distinction between ‘direct’ and ‘representative’ democracy. Which outcome has 

more democratic legitimacy? Decisions taken through a popular vote or decisions taken by 

democratically elected legislators? These problems are not merely theoretical. New Zealand’s 

elected governments have ignored the results of every citizen-initiated referendum. Sweden has 

ignored the results of several government-initiated referendums (Setälä, 2006: 4). Similarly, the 

Canadian province of Prince Edward Island recently refused to follow through on the results of a 

government-initiated referendum, citing low turnout as a reason to maintain the status quo. 

Nurmi suggests that the solution is simply to make all referendums legally binding, although the 

preceding analysis suggests that this does not get to the heart of the problem. Instead, we need to 

think more seriously about how legislative power ought to be divided between legislatures and 

ballot measures.  

In short, I wish to argue that ballot measures serve as what we might call ‘multicameral 

moments’ in which all citizens are asked to participate as part of a virtual nth chamber. 

Multicameralism68 refers to the division of legislative power across multiple chambers, 

“although not necessarily equally” (Uhr, 2008: 474). One alternative often pointed to in this 

respect is the possible use of sortition to establish a randomly-selected legislative chamber that 

                                                 

 
68 Since most of the relevant literature focuses on bicameralism, I draw on this literature and assume that many of 

the salient features would be present in multicameral legislatures as well (see Uhr, 2008: 481).  
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would support the capacities of citizens to legislate. In his proposal for a ‘popular branch’ of 

government, Ethan Leib suggests that rather than “having a ballot measure put before the entire 

populace for adjudication, imagine instead a stratified random sample of eligible voters 

convened for the purpose of settling a policy question” (Leib, 2006: 8). While many democratic 

theorists are cautious about the prospect of empowering randomly-selected assemblies (e.g. 

Lafont, 2015), Leib notes that any such legislative assembly would be subject to various checks 

and balances from the executive, legislative, and judicial branches of government.  

My intention is not to deny the possible democratic value of randomly selected chambers, 

but merely to point out that such an arrangement is fundamentally different from ballot measures 

as it shifts citizen participation from the mass level to the micro level. I am more interested in 

whether a conception of an ad-hoc, virtual legislative chamber subject to checks and balances 

can help us understand how ballot measures can be steered toward democratic ends without 

doing away with their mass character. It echoes el-Wakil and Cheneval’s suggestion that ballot 

measures “are especially valuable in one chamber parliamentary system” where they can serve as 

a check on elite domination (Cheneval and el‐Wakil, 2018: 297). While multicameralism 

imposes supermajority rule and is thus inherently conservative (Przeworski, 2010: 6) there is an 

important difference between multicameral legislatures and ballot measures as multicameral 

moments. Multicameral moments are not standing institutions but are, ideally, triggered in 

response to specific proposals where increased scrutiny and may be appropriate and consistent 

with a higher threshold. As such, supermajority rule may be less normatively questionable than 

when it is encountered as an occasional, rather than inherent, part of the legislative process.69   

I argue that multicameralism reinforces several key principles of legislation. It upholds 

respect for disagreement by insisting that conflict between legislative institutions is not 

inherently mischevious (Waldron, 2016: 75). Multicameralism does, however, establish rules and 

                                                 

 
69 Many legislatures are already bicameral and thus ballot measures add to the supermajority requirements, rather 

than imposing them altogether.  

 

Moreover, I have generally argued that iteration and repetition can improve the functioning of ballot measures. In 

part, this point is a criticism of ad-hoc ballot measures or citizen-initiated ballot measures that are underused, 

perhaps due to overly high thresholds. The point here is different, namely that legislation passed in legislatures need 

not always be held to a supermajority standard. However, certain kinds of ballot measures, such as the facultative 

referendum, allow citizens to demand a vote on an issue. How often these ballot measures are held is a matter of 

legislature-citizen interaction, although institutional allowances for these kinds of referendums is relatively rare.  



153 

 

precedents that help specify how these conflicts ought to be resolved, thus contributing to the 

principle of legislative formality. A multicameral legislature reflects a duty of care because a 

second chamber slows down the process and ensures that the first will not become “despotic and 

overweening” (Mill, quoted in Waldron, 2016: 80). This reduced speed also improves 

responsiveness to deliberation by allowing proposals to be the subject of both contentious debate 

as well as sober second thought, which might provide distinct benefits when different chambers 

are empowered to negotiate with each other (Fung, 2003; Waldron, 2016: 73). The principle of 

representation is strengthened by an acknowledgement that we can’t conceive of one legislature 

perfectly representing the ‘unitary’ people (Waldron, 2016: 78) and ballot measures offer a 

venue for citizens to contest their misrepresentation within the legislature.  

Strong multicameralism is often conceptualized as having two dimensions, which 

Lijphart referred to as ‘symmetry’ and ‘congruence’ (Russell, 2013). Symmetry refers to the 

formal power of each chamber and congruence refers to the degree to which the multiple 

chambers have distinctive compositions. That is, multicameralism is stronger where chambers 

have symmetrical capacities to veto proposals from other chambers and are incongruent in their 

composition. Russell also contends that the sociological legitimacy of the second chamber is an 

often overlooked third dimension of strong multicameralism (Russell, 2013). These perceptions 

of legitimacy may be independent from the composition and formal powers of chambers and be 

the product of “a combination of input, procedural, and output factors” (Russell, 2013: 385). I 

take each of these dimensions in turn to evaluate whether multicameralism is a useful way of 

conceptualizing the relationship between ballot measures and legislatures.   

Symmetrical legislative institutions can help ensure that debate is genuine, rather than 

merely a prelude to the acceptance of policies handed down by the executive branch (Waldron, 

2016). Whereas much of the previous chapter addressed the possibility of the executive branch 

failing to implement legislation, ballot measures may also offer a way of reducing domination of 

the legislative branch by the executive. Anita Breuer has suggested that the use of the reactive 

referendum in Colombia “forced an extremely popular head of executive to abandon his ideal 

outcome and negotiate his proposal with Congress [which] indicates that this tool is adequate to 

foster horizontal accountability and avert constitutional crisis in case of legislative–executive 

conflict” (Breuer, 2007: 568). This example helps highlight that the use of ballot measures as a 

“people’s veto” is not necessarily as a definitive rejection of the proposal but as a demand, at a 
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minimum, for further consultation and amendment (el-Wakil, 2017). Counterproposals and 

indirect initiatives offer similar benefits, raising the possibility of bargaining and compromise 

between legislatures and citizen petitioners. Going the other way, thinking of ballot measures in 

multicameral terms makes it possible to clarify how legislatures might legitimately block or 

repeal legislation passed through ballot measures. Benjamin Barber, for instance, suggests that 

Presidents or legislatures might be allowed to “veto a measure following a second vote and then 

[require] a third reading for an override of the veto and final passage” (Barber, 1984: 288).  

Some of the principles of legislation, such as the duty of care and respect for 

disagreement, are more strongly realized when the additional legislative bodies are incongruent 

and “constituted on a quite different basis” (Waldron, 2016: 80). While the focus on legislatures 

means that this discussion has often focused on different kinds of representation, ballot measures 

are incongruent because citizens act as legislators without holding representative obligations. It 

is at this point that we can recover direct democracy’s emphasis on ‘directness’ without 

conflating it with democracy. That is, directness is one of several justifiable bases for legislative 

power, although it is certainly not the only one nor should we assume that political systems that 

do not offer direct legislative power are undemocratic.   

Lastly, Russell contends that perceived legitimacy is the third dimension of strong 

multicameralism since “a lack of legitimacy may render a second chamber unable in practice to 

make full use of its powers” (Russell, 2013: 374). In terms of input legitimacy, there does seem 

to be relatively widespread support for ballot measures (Anderson and Goodyear-Grant, 2010; 

Bowler et al., 2007; Donovan and Karp, 2006), perhaps due to an intuitive belief in their 

democratic credentials. On the other hand, the procedural legitimacy of ballot measures is often 

called into question. Government-initiated ballot measures seem most likely to be viewed with 

skepticism, perhaps because they do not provide a clear enough division between party politics 

and citizen decision-making. Other possible ballot measure processes may garner more support, 

although little work has been done to assess how public opinion varies across different kinds of 

ballot measures. The output legitimacy of ballot measures is also frequently called into question, 

with critics pointing to cases like California’s Proposition 13 or Brexit as examples of ill-thought 

out decisions made by ballot measure. In any case, the key point is that the capacity of ballot 

measures to serve useful roles in the democratic system relies largely on the willingness of 

citizens to see them as legitimate. My contention is that democratizing ballot measures by 
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designing them to reflect legislative ideals may help generate all three kinds of legitimacy in 

ways that allow ballot measures to interact productively with elected legislative chambers.   

 

9.4 Challenges to Reform 

The contemporary use of ballot measures largely fails to live up to the notion of ballot 

measure as institutions of mass legislation, although I maintain that it remains a largely realistic 

ideal. Many of the described innovations that could help ballot measure designs better realize 

democratic functions are derived not from theory, but from practice.70 In this respect, this 

dissertation has been an exercise in bringing democratic theory up to speed on the various 

experiments in popular votes that have been taking place around the world. The theory of mass 

legislation is, in many ways, a reconstruction of the underlying principles at work in these new 

devices. If we accept legislation as the normative standard by which we judge ballot measures, 

then we also gain normative leverage that can be used to counteract manipulation. That is, 

manipulation of legislative procedures often receives widespread condemnation, whereas the 

manipulation of ballot measures is almost expected. Part of the problem is the fact that ballot 

measures are intermittent institutions compared to the relative continuity of legislatures, although 

manipulation may be seen as worse if ballot measures are understood to be analogous to 

legislatures despite their intermittent nature.  

All of that being said, it is worth highlighting the potential challenges to the widespread 

adoption of institutions that encapsulate the ideal of mass legislation. Reform is likely difficult 

for the reasons that make institutional change difficult in general. Mahoney and Thelen (2009) 

have convincingly argued that institutional change can take on several forms – layering, 

displacement, drift, and conversion – depending on the ability of status quo defenders to veto 

proposed changes and the amount of ambiguity that surrounds existing institutions. I am unable 

to develop a full account here, but this insight suggests that different types of ballot measures 

will likely be accomplished in different ways and with different outcomes. The fact that some 

types of ballot measures are intermittent institutions – most notably, government-initiated ad hoc 

referendums – also introduces challenges to reform. Namely that the fact that they are often used 

                                                 

 
70 This fact should hopefully allay potential concerns that I have engaged in what Wiens (2012) calls ‘architectural’ 

theorizing of applied ethics without considering the associated ‘engineering’ problems of applied social science. 
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in extreme circumstances tends to rule out “the sort of continual adjustments” that take place in 

standing institutions (Vermeule, 2011: 437).  

Ballot measures in some systems may be deeply entrenched and have considerable buy-in 

from relevant actors who seek to maintain their perceived advantages (Miller, 2000: 1082). 

Ballot measures have frequently been developed and deployed by elites pursuing their own self-

interest while ostensibly empowering citizens. For instance, while I have said little about the role 

of money in ballot measures71, it is a subject of considerable interest as well-heeled policy 

entrepreneurs who hire signature gatherers are essentially capable of buying their way onto the 

ballot (Ellis, 2003). These individuals and groups are unlikely to be enthusiastic about the 

prospect of actually coming to share power with citizens as co-legislators. On the other hand, 

processes like the popular initiative have given citizens considerable power with little oversight. 

Initiative entrepreneurs are unlikely to want to cede this power in favour of reforms that 

transform initiatives from tools of constitutional amendment to processes of regular legislation. 

As Ferejohn puts it: “Reforming the initiative process can be politically dangerous because such 

attempts often appear to be undemocratic and high-handed. The initiative seems so obviously 

democratic and self-justifying, that those who would limit it appear to be self seeking, corrupt, 

arrogant, or simply out of touch with the people” (Ferejohn, 1995: 313). 

At the same time, there are reasons for optimism since attempts at manipulation can 

sometimes backfire and result in democratizing institutions (McKay and Warren, 2018). In fact, 

several changes in referendum practice illustrate this feature. For instance, New Zealand’s 

development of both serial referendums on liquor licensing and two-stage referendums on 

electoral reform were the result of attempts at strategic manipulation. However, in many respects 

these rules backfired, with governments failing to achieve the desired results and the use of these 

referendum designs setting precedents that later bound the same governments to the use of 

similar processes, even when it was no longer advantageous. In other instances, we see policy 

diffusion of practices that were set up in other circumstances, such as the use of mini-publics in 

conjunction with ballot measures in the wake of the British Columbia Citizens’ Assembly. 

                                                 

 
71 While spending appears capable of influencing ballot measure outcomes under certain conditions, the size of these 

effects and their enabling conditions remains contested (Broder, 2001; Gerber, 1999; Stratmann, 2006). Much of this 

work focuses on ballot initiatives in U.S. states, raising questions about the effects of spending in other kinds of 

campaigns. Further consideration of this issue from the perspective of democratic theory is also needed to develop 

the normative implications.   
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 Throughout this dissertation, I have focused on the role that institutional design can play 

in helping ballot measures to avoid failing democracy. Consistent with the holistic view 

demanded by a democratic systems approach, it is worth highlighting the fact that institutional 

design is only one of many factors that contributes to democratic flourishing. It is worth 

emphasizing that the performance of ballot measures and other democratic institutions may also 

be improved by a host of other socio-economic and cultural changes. I do not detail any of these 

possible changes here, but note that I have focused on the institutional design of ballot measures 

because such reforms could be one piece of a broader solution to addressing the challenges 

facing contemporary democracies.  

 

9.5 Mass Legislation: A Restatement 

In Direct Democracy, Thomas Cronin wrote that “The idealistic notion that populist 

democracy devices can make every citizen a citizen-legislator and move us closer to political and 

egalitarian democracy is plainly an unrealized aspiration” (1989: 6). I broadly agree with this 

assessment, although I maintain that the ideal of mass legislation and its corollary – treating 

citizens as legislators – remains our best account of the role that ballot measures ought to play in 

democratic systems. Taking this account seriously means acknowledging that granting citizens 

the power to make laws may not be the most significant problem with ballot measures. Rather, 

the problem with ballot measures may be that they have not been designed to generate the 

procedural legitimacy that we would want from democratic institutions.  

If we want ballot measures to include and empower citizens, to let them set the agenda, 

and make decisions that reflect the collective will then we need an account not only of how 

ballot measures have failed to contribute to these functions, but also how they have done so or 

might do so in the future. Until now, we have lacked a coherent account of the role of ballot 

measures in democratic systems that is also attuned to the importance of institutional diversity. 

The theory of mass legislation fills the gap left by theories of direct democracy by articulating a 

set of principles that is flexible enough to apply to a variety of institutional designs, helping to 

evaluate both existing practices and think through more reforms that would democratize ballot 

measures.  
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